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PREFACE 


The  Constitution  declared  in  1902  superseded  the  code  of  organic  mw  imposed  upon 
the  people  in  the  days  of  Reconstruction.  That  instrument  was  little  more  than  an 
alien  Constitution,  and  in  most  of  its  provisions  was  distasteful,  although  shorn  by  amend- 
ments of  some  of  its  most  objectionable  features.  With  the  restoration  of  the  Common- 
wealth to  its  place  in  the  sisterhood  of  States — a  process  which  required  several  de-cades 
for  its  achievement — the  desire  of  Virginia  people  for  a  new  Constitution  became 
effective  in  1900  and  a  Convention  was  assembled  to  put  forth  a  Constittition  which 
should  be  the  conception  and  achievement  of  representatives  of  the  people  in  free  and 
unrestricted  deliberation. 

On  :\Iarch  5,  1900,  the  General  Assembly  of  Virginia  passed  a  bill  entitled  "An  Act 
to  Provide  for  Submitting  to  the  Qualified  Voters  of  the  State  the  Question  of  Calling  a 
Constitutional  Convention."  The  vote  which  was  taken  on  the  fourth  Thursday  in  IMay 
of  that  year  was  77,362  for  a  Convention  and  60,375  against  a  Convention.  An  Act 
passed  February  16,  1901,  provided  for  the  election  of  delegates,  to  take  place  on  the 
fourth  Thursday  in  May  of  that  year.  The  election  resulted  in  the  choice  of  eighty-eight 
Democrats  and  twelve  Republicans,  representing  the  constituencies  which  elected  the  one 
hundred  members  who  composed  the  House  of  Delegates.  The  Convention,  thus  elected, 
met  in  Richmond  on  June  12,  1901,  and  these  volumes  contain  a  report  of  the  proceedings 
and  debates  which  took  place  in  that  body  during  the  thirteen  months  of  its  session. 
The  duty  imposed  upon  the  editor  of  eliminating  all  that  could  be  omitted  without  loss 
of  clearness  or  impairment  of  accuracy  has  proved  onerous  and  perplexing  and  for  his 
accomplishment  he  claims  credit  for  no  more  than  an  honest  and  laborious  effort  to 
discharge  that  duty. 

The  assembling  of  this  Convention,  charged  with  the  duty  of  framing  a  Constitution 
for  a  gi'eat  State,  was  everywhere  regarded  as  a  momentous  event.  The  members  of 
the  Convention  were  impressed  with  the  solemn  and  sacred  trust  committed  to  their 
hands.  In  the  effort  to  measure  up  to  the  great  responsibilities  imposed  upon  them, 
the  proceedings  proved  to  be  long  and  earnest,  as  well  as  characterized  by  a  very  high 
order  of  ability,  as  the  debates  here  published  will  disclose.  It  is  probably  a  safe  judg- 
ment that  this  Convention  possessed  a  larger  number  of  men  of  exceptional  talents  and 
attainments  than  any  similar  body  that  has  assembled  in  Virginia  within  the  memory 
of  living  men. 

While  the  suffrage  problem  was  probably  more  generally  Influential  in  creating  an 
effective  sentiment  in  behalf  of  Constitutional  revision  than  any  other  one  issue,  it  was 
by  no  means  the  only  question  of  profound  importance.  The  President  of  the  Conven- 
tion, the  Hon.  John  Goode,  thus  sums  up  the  achievements  of  the  members  of  this  body: 

"They  have  adopted  a  plan  of  suff'rage  which  will  accomplish  the  paramount  object 
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for  which  the  Convention  was  called.  i_  "^^  U^iV  LIBRARY 

"They  have  cut  down  the  expenses  of  the  State  governnieni. 


"They  have  reduced  the  rate  of  taxation,  because  they  felt  that  they  had  no  right 
to  take  from  the  people  any  more  money  than  is  absolutely  necessary  to  defray  the 
expenses  of  government  economically  administered. 

"They  have  adopted  a  new  jury  system  which  will  not  only  greatly  facilitate  the 
trial  of  causes,  but  save  considerable  expense  to  the  State  as  well  as  to  the  counties, 
cities  and  towns. 

"They  have  introduced  salutary  reforms  in  the  executive,  legislative  and  judiciary 
departments. 

"They  have  made  valuable  changes  in  the  organization  of  the  counties  and  in  the 
government  of  the  cities  and  towns. 

"They  have  devised  a  just  and  equitable  system  of  taxation  and,  by  changing  the 
system  of  exemption,  have  added  largely  to  the  taxable  values  of  the  State. 

"They  have  adopted  a  plan  for  the  government  of  the  public  institutions  and  prisons, 
which  will  not  only  greatly  improve  their  efficiency,  but  remove  them  entirely  from  the 
field  of  party  politics,  a  much-needed  reform. 

"They  have  made  it  mandatory  upon  the  General  Assembly  to  enact  laws  preventing 
all  trusts,  combinations  and  monopolies  inimical  to  the  public  welfare. 

"They  have  established  a  corporation  commission  with  the  power  of  supervising, 
regulating  and  controlling  all  transportation  and  transmission  companies  in  all  matters 
relating  to  the  performance  of  their  public  duties,  and  their  charges  for  the  same." 

— ''Recollections  of  a  Lifetime,^'  By  John  Goode,  of  Yirginia. 

In  submitting  the  publication  of  the  proceedings  and  debates  of  the  Convention 
to  the  dispassionate  judgment  of  the  public,  the  editor  craves  the  indulgence  of  its 
readers  for  the  difficulties  that  have  attended  his  task. 


PROCEEDINGS  AND  DEBATES 

OF  THE 

CONSTITUTIONAL  CONVENTION. 


_  _  WEDNESDAY,  June  12,  1901. 

The  members  of  the  Constitutional  Convention,  elected  in  pursuance  of  an  act  ot  the 
General  Assembly,  approved  February  16,  1901,  assembled  in  the  Capitol,  in  the  city  of 
Richmond,  at  12  o'clock  M.,  on  ^\'ednesday,  the  12th  day  of  June,  in  the  year  of  our  Lord 
1901,  and  in  the  one  hundred  and  twenty-fifth  year  of  the  Commonvealth. 

The  Convention  was  called  lo  order  by  Mr.  John  W.  Daniel,  of  Campbell,  who  ad- 
dressed the  body  as  follows: 

Gentlemen  of  the  Convention: 

I  have  been  requested  by  quite  a  number  of  our  colleagues  to  call  this  Convention  to 
order  and  to  place  in  nomination  a  temporary  presiding  officer. 

In  pursuance  of  that  request,  I  beg  to  ask  that  the  gentlemen  take  their  seats  and 
that  silence  be  observed. 

Mr.  Daniel  then  nominated  :\Ir.  William  B.  Petitt,  of  Fluvanna,  for  temporary  Chair- 
man of  the  Convention. 

Mr.  Petitt  being  unanimously  elected  temporary  Chairman,  took  the  chair,  and  was 
introduced  to  the  Convention  by  Mr.  Daniel. 

Mr.  Petitt  addressed  the  Convention  as  follows: 


FeUow-Memhers  and  Gentlemen  of  the  Convention: 

I  esteem  it  a  great  honor  that  you  have  conferred  upon  me  to  preside,  even  tempo- 
rarily, over  so  august  a  body  of  our  grand  old  Commonwealth  of  A^irginia. 

I  think  happy  auguries  maj^  be  drawn  from  the  fact  that  we  are  here  assembled  on 
the  12th  day  of  June,  1901,  just  one  hundred  and  twenty-five  years  since  the  adoption  by 
the  first  Constitutional  Convention  ever  assembled  in  the  United  States  of  America  or 
that  grand  chart  of  human  liberties,  penned  by  the  immortal  Mason,  of  Virginia. 

Gentlemen,  I  think  I  can  best  show  you  my  appreciation  of  the  honors  conferred  by 
at  once  invoking  you  to  proceed  with  the  business  for  which  jom  are  here  assembled.  I 
now  call  the  Convention  to  order. 

The  first  business  in  order  is  the  selection  of  a  temporary  Secretary"  of  the  Convention. 

On  motion  of  Mr.  Flood,  of  Appomattox,  Mr.  Joseph  Button,  of  Appomattox,  was 
elected  temporary  Secretary. 

On  motion  of  Mr.  A.  C.  Braxton,  of  Augusta,  Mr.  William  Wilson,  of  Henrico,  was 
chosen  temporary  Sergeant-at-Arms. 

The  following  list  of  members-elect,  certified  by  ]Mr.  Joseph  T.  Lawless,  Secretary  of 
the  Commonwealth,  was,  on  motion  of  Mr.  Keezell,  of  Rockingham,  called  as  the  roll  of 
the  Convention  by  the  Secretary:       ?    o  o 


Accomack — N.  B.  Westcott. 
Albemarle  and  the  city  of  Charlottesville — W.  H.  Boaz,  J.  H.  Lindsay. 
1 — Const.  Deb. 
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Alexandria  county  and  city — Francis  L.  Smith. 
Alleghany,  Bath  and  Highland — George  K.  Anderson. 
Amherst — Clarence  J.  Campbell. 

Augusta  and  city  of  Staunton — J.  M.  Quarles,  A.  C.  Braxton. 

Bedford — John  Goode,  J.  Thompson  Brown. 

Botetourt — James  Mundy, 

Brunswick — Robert  Turnbull. 

Buchanan,  Dickenson  and  Wise — R.  A.  Ayers. 

Buckingham  and  Cumberland — Edmund  W.  Hubard. 

Campbell — John  W.  Daniel. 

Campbell  and  Appomattox — H.  D.  Flood. 

Caroline— W.  L.  Cobb. 

Carroll— D.  W.  Bolen.  . 
Charlotte — D.  Q.  Eggleston. 

Chesterfield,  Manchester  and  Powhatan — Beverly  A.  Hancock,  John  H.  Ingram. 
Clarke  and  Warren — D.  C.  O'Flaherty. 

Craig,  Roanoke  city  and  county — Wm.  Gordon  Robertson,  James  W.  Marshall,  Sr. 
Culpeper — John  S.  Barbour. 
Dinwiddle — B.  J.  Epes. 

Elizabeth  City  and  Accomack — J.  M.  Willis. 
Essex  and  Middlesex — J.  A.  Bristow. 
Fairfax — R.  Walton  Moore. 
Fauquier — Eppa  Hunton,  Jr. 
Floyd — Nathan  Phillips. 
-  Fluvanna  and  Goochland — Wm.  B.  Petitt. 
Franklin — Beverly  A.  Davis. 

Frederick  and  city  of  Winchester — Thomas  W.  Harrison. 

Gloucester  and  Mathews — G.  T.  Garnett. 

Grayson — T.  L.  Gwyn. 

Greene  and  Madison — E.  H.  Lovell. 

Greensville  and  Sussex — G.  L.  Vincent. 

Halifax— Wood  Bouldin,  Joseph  Stebbins. 

Hanover — Hill  Carter. 

Henrico — Samuel  P.  WaddilL 

Henry — A.  L.  Pedigo. 

Isle  of  Wight— J.  W.  Lawson. 

King  and  Queen— Claggett  B.  Jones. 

King  William  and  Hanover— Roger  Gregory. 

Lancaster  and  Richmond— W.  F.  Dunaway. 

Lee — James  W.  Orr. 

Loudoun — Henry  Fairfax. 

Loudoun  and  Fauquier— Albert  Fletcher. 

Louisa— R.  L.  Gordon,  Jr. 

Lunenburg— L.  A.  Hardy. 

Lynchburg— Carter  Glass. 

Mecklenburg— G.  P.  Tarry. 

Montgomery  and  Radford— Thomas  L.  Moore. 

Nansemond— Thomas  H.  Barnes. 

Nelson — B.  T.  Gordon. 

New  Kent,  Charles  City,  James  City,  Warwick,  York,  Williamsburg,  and  Newport 
News— M.  H.  Barnes. 

Norfolk  city— A.  P.  Thom,  D.  Tucker  Brooke. 

Norfolk  county— Wm.  N.  Portlock. 

Northampton  and  Accomack— Gilmor  S.  Kendall. 

Northumberland  and  Westmoreland— C.  Harding  Walker. 

Nottoway  and  Amelia— Walter  A.  Watson. 

Orange— A.  C.  Walter. 

Page  and  Rappahannock — R.  S.  Parks. 

Patrick— J.  M.  Hooker. 

Petersburg— Alexander  Hamilton,  William  E.  Cameron. 

Pittsylvania  and  Danville— Berryman  Green,  Eugene  Withers,  C.  E.  Miller,  G.  W. 
Jones. 

Portsmouth— G.  Hatton. 
Princess  Anne — Jonathan  Woodhouse. 
Prince  Edward — Richard  Mcllwaine. 
Prince  George  and  Surry— Timothy  Rives. 
Prince  William— J.  B.  T.  Thornton. 

Pulaski  and  Giles— J.  C.  Wysor.  -  • 

Rappahannock— W.  T.  Yancey. 


DEBATES.  OF  THE  C0X5TITUTI0XAL  COXVEXTIOX  OE  TIRGIXIA. 


3 


Richmond  city — C.  V.  Meredith,  John  Garland  Pollard,  James  W.  Gordon,  George  D. 
Wise,  Virginius  Xewton. 

Rockbridge  and  Buena  Vista — William  C.  Anderson,  J.  W.  Gilmore. 

Rockingham — George  B.  Keezell,  George  X.  Earman. 

Russell — H.  C.  Stuart. 

Scott — J.  B.  Richmond. 

Shenandoah — H.  B.  Chapman. 

SniA'th  and  Bland — A.  T.  Lincoln. 

Southampton — Joseph  L.  Barham. 

Spottsylvania  and  Fredericksburg — H.  F.  Crismond. 

Stafford  and  King  George — Thomas  J.  Monctire. 

Tazewell— A.  P.  Gillespie. 

WashingTon  and  city  of  Bristol — John  C.  Summers,  Preston  W.  Campbell. 
Wythe — Robert  William  Blair. 

The  following  members  answered  to  their  names: 

Messrs.  George  K.  Anderson,  W.  A.  Anderson,  Rufus  A.  Ayers,  John  S.  Barbour, 
Joseph  L.  Barham,  M.  H.  Barnes,  Thomas  H.  Barnes,  Robert  W.  Blair,  W.  H.  Boaz, 
D.  W.  Bolen,  Wood  Bouldin,  A.  C.  Braxton,  J.  A.  Bristow,  D.  Tucker  Brooke,  J.  Thomp- 
son Brown,  William  E.  Cameron,  Clarence  J.  Campbell,  Hill  Carter,  Hunter  B.  Chapman, 
W.  L.  Cobb,  H.  F.  Crismond,  John  W.  Daniel.  B.  A.  Dawis,  W^.  F.  Dunaway,  George  N. 
Earman,  D.  Q.  Eggleston,  B.  J.  Epes,  Henry  Fairfax,  Albert  Fletcher,  H.  D.  Flood, 
G.  T.  Garnett,  J.  W.  Gilmore.  A.  P.  Gillespie,  Carter  Glass,  John  Goode,  B.  T.  Gordon, 
James  W.  Gordon,  R.  L.  Gordon,  Berryman  Green,  Roger  Gregory,  T.  L.  Gwyn,  Alex- 
ander Hamilton,  B.  A.  Hancock,  L.  A.  Hardy.  T.  W^.  Harrison,  Goodrich  Hatton,  J.  M. 
Hooker,  E.  W.  Hubard,  Eppa  Hunton.  .Jr.,  J.  H.  Ingram,  Claggett  B.  Jones,  G.  W^  Jones, 
George  B.  Keezell,  A.  T.  Lincoln,  J.  H.  Lindsay,  E.  H.  Lovell,  James  W.  Marshall,  Rich- 
ard Mcllwaine,  Charles  V.  Meredith,  C.  E.  Miller,  Thomas  J.  Moncure,  R.  Walton  Moore, 
Thomas  L.  Moore,  James  Mundy,  Virginius  Newton,  D.  C.  OTlaherty,  J.  W.  Orr,  R.  S. 
Parks,  A.  L.  Pedigo,  William  B.  Petitt,  Nathan  Phillips,  John  Garland  Pollard,  W.  N. 
Portlock,  J.  M.  Quarles,  J.  B.  Richmond,  Timothy  Rives,  W.  Gordon  Robertson,  Francis 
L.  Smith,  Joseph  Stebbins,  John  C.  Summers,  George  P.  Tarrj^  A.  P.  Thom,  J.  B.  T. 
Thornton,  Robert  Turnbull,  Gordon  L.  Vincent,  S.  P.  Waddill,  C.  Harding  Walker,  A.  C. 
Walter,  Walter  A.  Watson,  N.  B.  Westcott,  J.  M.  Wallis,  George  D.  Wise,  Eugene  Withers, 
Jonathan  Woodhouse,  J.  C.  Wysor.  W.  T.  Yancey. 

Subsequently  the  following  members  appeared  and  took  their  seats:  Messrs.  Pres- 
ton W.  Campbell  and  John  W.  Lawson. 

On  motion  of  James  H.  Lindsay,  of  Albemarle,  the  Chairman  called  on  Rev.  Richard 
Mcllwaine,  D.  D..  of  Prince  Edward,  who  offered  the  following  prayer: 

Almighty  God.  the  atithor  of  all  good,  the  source  of  every  blessing,  we  look  to 
Thee  in  every  event  of  life  for  Thy  directing  wisdom,  and  for  Thy  upholding  strength, 
and  more  especially  in  these  important  events  of  life  where  great  issues  are  at  stake. 
We  desire  to  acknowledge  Thee,  and  now  that  this  Convention  has  been  assembled, 
we  pray  that  Thy  Divine  blessing  may  rest  upon  us  as  a  body,  and  upon  each  of  us  as 
individuals:  that  we  may  be  guided  by  heavenly  wisdom;  that  we  may  be  directed  by 
the  omnipotent  spirit  of  God,  in  things  that  are  true  and  right  and  just  and  of  good 
report;  that  there  may  exist  to  the  very  ending  of  our  meeting  the  support  of  har- 
monj',  of  fellowship,  and  of  concord,  which  animating  every  mind,  shall  enable  us,  con- 
sulting with  one  another,  to  come  to  those  wise  and  just  conclusions  which  shall  be 
for  the  benefit  of  the  whole  Commonwealth,  and  for  the  blessing  of  every  individual 
who  lives  in  it.  Oh,  God  of  Grace,  who  alone  art  sufficient  in  Thine  own  strength,  who 
art  our  helper,  we  look  to  Thee  and  pray  that  Thy  Divine  blessing"  may  rest  upon  us 
in  the  work  which  Thou  hast  given  us  to  do  and  upon  the  great  work  which  is  committed 
to  us,  so  that  in  everything  the  Divine  glory  may  subserve  the  best  interests  of  mankind. 
All  of  which  we  ask,  for  Jesus'  sake.  Amen. 

Mr.  A.  C.  Braxton  moved  that  the  Convention  proceed  to  the  election  of  a  permanent 
presiding  officer. 

Mr.  A.  P.  Thom.  of  Norfolk  city,  rising  to  a  point  of  order,  addressed  the  Convention 
as  follows: 

Mr.  Chairman,  I  rise  to  a  point  of  order.  I  do  not  think  that  this  Convention  should 
proceed  to  the  performance  of  any  function  without  the  members  first  taking  the  oath 
required  by  the  Constitution. 


4 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


As  I  understand  it,  we  are  proceeding  under  the  power  of  this  Constitution  in  revising 
and  establishing  a  new  one.  Whatever  powers  we  have  are  not  revolutionary  powers,  but 
the  powers  derived  from  the  present  organic  law  of  this  State.  The  present  organic  law 
provides  that  all  persons,  before  entering  upon  the  performance  of  any  function,  as  officers 
of  the  State,  must  take  and  subscribe  the  following  oath  or  affirmation,  and  this  form  of 
oath  or  affirmation  is  given. 

In  Section  2  of  Article  XII.  of  the  Constitution  there  is  this  provision: 

At  the  general  election  to  be  held  in  the  year  1888,  and  in  each  ten  years  there- 
after, and  also  at  such  times  as  the  General  Assembly  may  by  law  provide,  the  ques- 
tion: "Shall  there  be  a  Convention  to  revise  the  Constitution  and  amend  the  same?" 
shall  be  decided  by  the  electors  qualified  to  vote  for  the  members  of  the  General 
Assemxbly;  and  in  case  a  majority  of  the  electors  so  qualified  voting  at  such  election 
shall  decide  in  favor  of  a  convention  for  such  purpose,  the  General  Assembly  at  its 
next  session  shall  provide  by  law  for  the  election  of  delegates  to  such  convention; 
provided.  That  no  amendment  or  revision  shall  be  made  that  shall  deny  or  in  any  way 
impair  the  right  of  suffrage,  or  any  civil  or  political  right  as  conferred  by  this  Constitu- 
tion, except  for  causes  which  apply  to  all  persons  and  classes  without  distinction. 

I  feel  that  it  is  beyond  question  that  the  delegates  to  such  a  convention,  thus  ordered 
to  be  elected,  are  officers  of  this  State,  and  that  before  they  can  perform  any  function 
under  this  Constitution  they  must  qualify  themselves  by  taking  the  oath  required  by  law. 

The  Court  of  Appeals  of  Virginia  has  decided  that  where  an  oath  is  prescribed  by  law 
and  the  officer  has  failed  to  take  it,  that  he  is  no  officer,  and  that  all  his  acts  are  void. 
Now,  whether  I  am  right  or  wrong  in  the  views  which  I  entertain  upon  this  question,  it 
is  certainly  not  one  of  difficulty  or  danger,  and  it  would  be  a  most  unfortunate  thing  for 
us  to  discover  after  months  of  labor,  in  adopting  a  Constitution,  that  we  had  been  an 
unauthorized  body,  and  that  the  court  should  upset  everything  that  we  had  done.  It  is 
a  very  simple  matter  for  us  to  take  the  oath,  and  I  think  out  of  safety  and  out  of  absolute 
necessity  we  should  do  so  before  proceeding  to  exercise  our  functions  as  members  of  this 
body. 

I  therefore  move,  if  my  friend  will  permit  me,  and  I  have  the  right  to  make  the 
motion,  that  we  proceed  to  the  regular  organization  of  this  body,  that  the  roll  of  dele- 
gates be  called  by  the  Clerk,  and  that  the  members  of  this  body  proceed  to  the  Clerk's 
desk  and  there  take  and  subscribe  the  oath  required  by  the  Constitution. 

Mr.  A.  C.  Braxton:  With  great  respect  for  my  learned  friend,  it  seems  to  me,  unques- 
tionably, that  he  is  in  error  in  thinking  that  any  oath  is  required  of  the  members  of  this 
body,  or  is  necessary,  in  order  to  qualify  them  to  perform  the  duties  of  their  office.  There 
is  no  law  which  requires  or  authorizes  such  an  oath  to  be  administered,  unless  it  is  in  the 
provision  of  the  Constitution  referred  to  by  the  learned  gentleman.  That  provision  has 
reference,  as  it  seems  to  me,  only  to  officers  that  are  prescribed  by  that  Constitution.  It 
has  been  the  concensus  of  opinion,  as  far  as  I  know,  by  all  men  who  have  looked  into  the 
subject  that  the  members  of  this  body  are  not  officers  under  the  Constitution  that  we  now 
have.  That  Constitution  provided,  among  other  things,  that  no  judge  of  any  circuit  court 
shall  hold  any  other  office  while  he  is  such  judge,  and  that  seems  to  be  a  public  trust.  It 
is  the  uniform  opinion  of  all  those  who  have  looked  into  the  subject  that  that  does  not 
disqualify  circuit  judges  from  sitting  in  this  body,  because  they  are  not  officers  In  the 
purview  of  the  Constitution;  and  if  we  construe  this  law,  to  which  the  gentleman  from 
Norfolk  referred,  to  apply  to  this  body— because  they  are  officers— then  it  must  of  neces- 
sity apply  to  every  member  here,  and  all  the  other  provisions  would  preclude  their  sitting 
in  this  body. 

Now,  sir,  it  so  happens  that  in  the  various  Constitutional  Conventions  that  have  sat 
in  this  State  before  there  has  been  no  oath  administered.  I  find  that  In  comparatively 
few  of  the  Constitutional  Conventions  that  have  assembled  in  the  United  States  has  any 
oath  of  office  been  administered.  Why,  then,  should  we  administer  it  here?  The  act  of 
assembly  providing  for  the  calling  of  this  Convention,  providing  for  the  qualification  of 
its  members,  and  how  we  shall  convene,  says  nothing  about  the  taking  of  any  oath.  If 
we  should  take  an  oath,  what  oath  must  we  take?   The  oath  prescribed  by  the  Constitu- 
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tion  as  it  now  stands  requires  that  we  shall  swear  to  support  not  only  the  Constitution  of 
the  United  States,  but  the  Constitution  of  the  State  of  Virginia — the  very  paper  that  we 
are  called  here  to  reform,  revise,  and  amend,  and  yet  we  are  sworn  to  support  it  when  we 
are  assembled  here  to  change  it  and  amend  it. 

I  find  in  looking  into  the  subject  that  in  every  convention  that  has  been  held  in  the 
United  States  the  question  has  been  raised  and  discussed  as  to  whether  the  oath  required 
of  the  members  should  include  a  provision  that  they  shall  support  a  constitution  which 
they  are  called  upon  to  amend,  and  without  a  single  solitary  exception  it  has  been  decided 
that  that  provision  should  not  be  put  in  the  oath,  and  that  the  members  should  not  be 
required  to  swear  to  support  the  Constitution  of  the  State,  Not  a  single  exception  can  be 
found,  I  believe,  to  that  uniform  decision,  expressing  the  matured  opinion  of  several  hun- 
dred men,  who  have  met  from  time  to  time  throughout  this  country  to  consider  this  ques- 
tion. It  does  seem  to  me  that  this  uniform  concensus  of  opinion  is  entitled  to  the  greatest 
respect  as  a  precedent. 

As  far  as  I  myself  am  concerned,  I  believe  that  this  body  is  not  omnipotent,  but 
there  are  other  gentlemen,  members  of  this  body,  a  great  deal  more  capable  of  determin- 
ing that  question  than  I,  v:ho  are  honestly  of  the  opinion  that  this  body  is  a  revolutionary 
body;  that  this  body  is  not  bound  by  the  present  Constitution,  and  I  think  that  in  respect 
of  the  opinion  of  those  gentlemen  it  is  not  right  to  require  them,  under  the  penalty 
of  forfeiting  their  seats,  to  support  the  Constitution  when  they  honestly  believe  that  this 
Convention  overrides  the  Constitution. 

I  think,  sir,  that  under  these  circumstances,  we  not  only  ought  not,  but  that  we 
have  no  right  to  require  an  oath  of  the  members  of  this  Convention,  and  that  if  we  do 
require  an  oath,  that  oath  should  not  be  the  oath  prescribed  by  the  present  Constitu- 
tion. The  very  fact  that  that  oath  contains  provisions,  which  in  the  opinion  of  many 
learned  gentlemen  are  inconsistent  with  our  pov/ers  and  duties,  shows  to  my  mind  that 
it  was  never  intended  to  apply  to  such  a  body  as  this. 

Mr.  A.  P.  Thom:  If  I  may  interrupt  the  gentlemen,  I  will  put  my  motion  in  this 
shape,  that  the  Convention,  without  undertaking  to  decide  whether  the  members  of  this 
body  are  officers  or  not,  deems  it  prudent  that  the  oath  required  by  Section  5  of  Article  V. 
of  the  Constitution  be  taken  and  subscribed  to  by  the  delegates  of  this  Convention. 

Mr.  Braxton:  Mr.  Chairman,  I  think  it  would  be  proper  for  us  to  determine  whether 
any  oath  should  be  administered,  and  if  it  be  the  opinion  of  the  house  that  the  oath 
prescribed  should  be  administered,  by  way  of  anticipation,  I  would  suggest  that  it  be 
the  oath  which  was  administered  to  the  Convention  which  met  in  Illinois  in  1S47,  and 
which  has  been  followed  by  every  other  Convention  since  then.  It  would  be  the  more 
appropriate  one,  and  that  oath  is  in  this  form: 

You  do  solemnly  swear  that  you  will  support  the  Constitution  of  the  United 
States,  and  you  will  faithfully  discharge  your  duty  as  a  member  of  this  Convention  for 
the  purpose  of  amending  the  Constitution  of  the  State  of  Virginia. 

It  seems  to  me  that  that  will  cover  all  the  points  that  could  be  required,  and  it  will 
relieve  the  consciences  of  such  persons  as  may  honestly  believe  that  we  may  override  the 
present  Constitution  and  are  not  subject  to  its  provisions.  But  I  think  the  best  plan  is  to 
follow  the  precedent  of  the  Convention  of  1829,  of  1850,  and  of  1861,  and  that  we  recog- 
nize the  precedence  of  other  conventions  which  have  met  since  then  where  no  oath  was 
administered  at  all,  as  none  is  required  by  law  and  none  is  required  by  the  Constitution. 

Mr.  Hamilton:  Mr.  Chairman,  I  rise  to  second  the  motion  of  the  gentleman  from 
Norfolk.  It  seems  to  me  that  this  is  too  serious  a  matter  and  too  serious  a  business  for 
us  to  take  chances.  It  will  do  no  harm  at  all  events  for  us  to  take  an  oath  which  seems 
to  be  prescribed  (upon  a  casual  examination  at  all  events),  by  the  existing  Constitution, 
and  until  it  shall  have  been  changed  by  this  Convention,  in  whatever  way  this  Conven- 
tion may  deem  proper. 

Now,  there  have  been  serious  complications  in  connection  with  these  matters  hereto- 
fore, because  of  failure  to  take  the  oath.    This  is  an  oath  which  seems  to  be  prescribed 
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by  the  existing  Constitution.  The  taking  of  the  oath  hurts  no  man,  it  violates  no  con- 
science. It  does  not  follow  that,  by  taking  the  oath  we  may  not  change  the  Constitu- 
tion. We  swear  to  support  this  Constitution  until  it  shall  have  been  lawfully  changed  by 
us,  and  by  such  means  as  we  may  determine.  We  can  afford  to  do  it  when  no  harm  can 
come  from  it.  A  prudent  man  takes  no  chance  in  important  matters;  he  cannot  afford 
to  do  so. 

No  objection  has  been  pointed  out  by  the  gentleman  from  Augusta  to  the  taking  of 
the  oath.  Personally,  I  regard  the  oath  as  a  mere  matter  of  form.  But  we  must  obey 
the  law  as  it  now  stands.  We  are  not  passing  upon  the  question  whether  or  not  we  are 
officers  and  whether  or  not  we  can  prevent  a  circuit  court  judge  sitting  in  this  body; 
we  are  sent  here  to  change  this  Constitution,  to  add  to  it.  Let  us,  therefore,  follow  the 
safe  course,  and  no  harm  can  come  from  it. 

Mr.  Hill  Carter:  The  reason  offered  by  the  gentleman  from  Petersburg  commits  the 
Convention  to  nothing.  It  does  not  undertake  to  decide  whether  we  are  officers  of  the 
State  of  Virginia  or  not.  But  that  there  is  serious,  grave  doubt  upon  that  point  is 
manifest.  The  gentleman  from  Staunton  makes  a  mistake  when  he  says  the  universal 
concensus  of  opinion  is  that  the  members  of  this  Convention  are  not  officers  because  in 
this  State  the  oldest  judge,  one  of  the  most  distinguished,  perhaps  the  oldest  judge  in  the 
Commonwealth,  gave  us  a  reason  for  declining  to  accept  a  nomination,  for  declining  to 
be  a  candidate  for  the  nomination,  the  doubt  that  was  in  his  mind  as  to  whether  or  not 
the  members  of  this  Convention  would  come  within  the  purview  of  the  Constitution  of 
that  Convention.    I  refer  to  Judge  Welford. 

But  as  the  member  from  Petersburg  says,  it  can  do  no  harm  to  take  the  oath.  We 
take  it  with  the  distinct  reservation  on  the  face  of  the  resolution  that  we  decide  nothing, 
and  intend  to  decide  nothing  as  to  whether  we  are  officers  or  not.  That  is  a  question 
which  is  left  in  abeyance,  and  may  never  be  decided.  But  if  we  be  officers — if  the  Court 
of  Appeals  decide,  as  I  understand  it  has  decided,  that  without  that  oath  our  actions  are 
null  and  void,  there  might  arise  a  serious  situation  which  it  w^ould  do  well  to  avoid. 

Now  as  to  the  point  adverted  to  with  so  much  earnestness,  that  we  cannot  take  the 
oath  of  the  old  Constitution,  because  we  meet  here  to  change  it.  Why,  Mr.  Chairman, 
every  Legislature  that  meets  swears  to  observe  the  law,  and  yet  it  changes  the  law  when 
it  meets.  We  are  here  under  the  old  Constitution  to  change  and  amend  it.  When  that  is 
done  the  old  Constitution  passes  away.  But  until  the  change  is  made  and  consummated 
we  are  acting  under  the  old  Constitution,  and  we  are  to  be  governed  by  the  old  Constitu- 
tion and  the  oath  therein  prescribed. 

Mr.  J.  C.  Wysor:  Mr.  Chairman,  I  had  thought  that  the  resolution  of  the  gentleman 
from  Norfolk  would  certainly  carry,  and  I  was  disposed  to  say  nothing.  But  as  I  do  not 
know  how  the  body  stands,  and  as  the  resolution  might  be  lost,  I  feel  that  I  would  be 
lacking  in  the  performance  of  my  duty  toward  my  constituency  if  I  did  not  rise  to  say 
something  in  this  discussion. 

I  came  to  this  Convention  supposing  it  was  a  body  of  very  limited  powers — that  it 
was  a  body  of  men  sent  here  simply  to  frame  a  Constitution  and  then  submit  it  to  the 
people  for  final  action.  But  I  am  surprised  to  find  an  objection  to  taking  an  oath  to  per- 
form our  duties,  which  oath  is  prescribed  by  the  Constitution.  Gentlemen  rise  here,  and 
instead  of  admitting  that  it  is  a  body  of  very  limited  powers,  contend  that  it  is  a  body 
with  revolutionary  powers — that  it  can  dispense  wath  the  oath  of  office  prescribed  by  the 
Constitution,  and  then  deny  that  the  position  of  a  delegate  is  not  an  office  in  the  eye  of 
the  law.  It  cannot  be  questioned  that  it  is  an  office,  and  we  are  bound  to  take  the  oath  pre- 
scribed by  the  Constitution. 

It  is  said,  why  should  we  take  an  oath  to  support  a  Constitution  which  we  are  here 
to  change.  We  are  here  to  frame  changes  in  it — we  are  here  to  frame  a  new  Constitution, 
if  we  choose,  and  then  send  it  back  to  the  entire  people  for  its  adoption.  In  the  perform- 
ance of  your  duty,  in  framing  a  new  Constitution,  you  must  take  an  oath.  The  provision 
is  this: 

All  persons,  before  discharging  any  function  as  officers  of  this  State,  must  take  and 
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subscribe  the  following  oath  and  affirmation:    I   ,  do  solemnly  swear 

and  affirm  that  I  will  support  and  maintain  the  Constitution  and  laws  of  the'  United 
States  and  the  Constitution  and  laws  of  the  State  of  Virginia;  that  I  recognize  and 
accept  the  civil  and  political  equality  of  all  men  before  the  law,  and  that  I  will  faith 

fully  perform  the  duty  of    to  the  best  of  mv  abilitv.    So  help  m-^ 

God. 

Now,  that  is  the  oath  which  the  Constitution  says  we  must  take.  But  the  gentleman 
framed  another  oath,  which  he  says  he  is  willing  to  take — an  oath  to  support  the  Con- 
stitution of  the  United  States.  "What  does  he  want  to  take  that  oath  for?  He  must  be 
trying  to  dodge  this  provision  in  the  Constitution:  "That  I  recognize  and  accept  the  civil 
and  political  equality  of  all  men  before  the  law.'" 

That  is  the  oath  our  Constitution  says  he  must  take  before  he  can  frame  a  constitu- 
tion that  will  be  binding  upon  him  politically.  Here  at  the  very  initiatory  proceedings 
we  are  confronted  with  the  idea  that  we  are  not  to  take  an  oath.  The  press  says  that  we 
are  a  very  distinguished  set  of  men.  How  distinguished  we  are  it  is  not  for  us  ro  say. 
We  cannot  sing  our  own  praises.  But-  after  our  work  shall  have  been  finished  and  the 
result  of  our  labors  stibniitted  to  the  people,  we  may  not  be  so  distinguished  as  we  think 
we  are.  (Laughter.) 

To  begin  over,  we  are  to  take  the  proper  oath  prescribed  by  the  Constitution,  and  then 
frame  a  Constitution  so  fair,  so  just,  that  it  will  speak  truth  to  every  man.  and  its  fair- 
ness will  overwhelm  the  people  and  will  be  adopted  by  them. 

'Mv.  Green:  Mr.  Chairman,  I  am  opposed  to  the  taking  of  any  oath  by  the  members 
of  this  Convention. 

I  submit  that  we  are  officers  of  the  State,  but  I  do  not  believe  that  we  are  required 
by  any  Constitution  to  take  any  oath.  I  wish  to  point  out  to  this  Convention  that  by  the 
resolution  offered  by  the  "gentleman  from  Norfolk  and  supported  by  my  friend  on  the 
left,  we  are  to  take  counsel  of  the  Court  of  Appeals.  The  oath  referred  to  does  not  apply 
to  this  Convention,  but  we  are  to  take  it  on  the  ground  that  the  Constitution  at  the  pres- 
ent time  requires  us  to  take  it.  If  we  are  called  under  that  provision  of  the  Constitution 
to  take  the  oath,  we  are  bound  by  that  Constitution.  That  Constitution  simply  provides 
that  we  assemble  here  in  convention  and  take  an  oath  not  only  that  a  general  election 
may  be  held  in  the  year,  but  also  at  such  times  as  the  General  Assembly  may  by  law  pro- 
vide. It  further  provides  that  we  can  assemble  under  that  Constitution  and  act  under  it. 
I  cannot  put  my  eyes  upon  that  part  of  it  now,  but  I  will  before  I  get  through.  We  can 
under  that  Constitution  hold  that  the  right  of  suffrage  shall  remain  inviolable,  and  we 
are  here  acting  under  that  Constitution.  If  we  swear  to  support  it,  and  we  stand  by  our 
oaths — take  the  oaths  because  we  fear  the  Court  of  Appeals  will  hold  we  are  bound  to  do 
it — we  dare  not  lay  our  hands  upon  the  provision  of  this  present  Constitution  on  the  que.s- 
tion  of  suffrage. 

Xovr.  sir,  a  number  of  the  members  of  this  Convention  think  that  they  have  the  right 
now  10  say  that  they  will  not  support  the  Constitution  of  Virginia,  the  present  Constitu- 
tion. They  think  they  cannot  take  this  oath,  and  that  they  do  not  assemble  under  the 
present  Constitution.  They  think  that  if  they  do  take  such  an  oath  it  will  forbid  them 
absolutely  to  make  any  change  in  its  present  form.  This  question  has  been  presented 
before.  I  venture  to  say  that  no  Cotirt  of  Appeals  has  ever  said  that  the  proceedings  of  a 
convention  were  void  because  the  members  never  took  that  oath,  and  I  venture  to  say 
that  no  Court  of  Appeals  will  ever  say  it.  If  it  should,  it  would  be  the  most  revolutionary 
Court  of  Appeals  that  was  ever  assembled.  But  whether  they  say  so  or  not.  let  us  go 
ahead  and  do  our  duty  without  fear  or  favor  as  we  see  it.  I  think  this  question  has  been 
precipitated  unnecessarily.  I  think  it  was  brought  up  in  caucus  the  other  night,  so  that 
we  might  settle  it  at  some  future  time.  But  I  beg  the  Convention,  if  we  are  officers  of 
the  State,  not  to  rush  too  hastily  into  taking  this  oath. 

Mr.  Braxton:  :\Ir.  Chairman,  it  seems  that  I  made  myself  misunderstood  in  one  re- 
spect. Some  of  the  gentlemen  who  have  spoken  seem  to  be  tmder  the  impression  that  I 
for  one  contended  that  this  body  was  a  revolutionary  body  and  had  powers  over  and  ahead 
of  the  present  Constitution.    I  wish  to  say  that  is  not  m^y  view.    I  do  not  entertain  that 
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view.  But  there  are  a  number  present  who  do  entertain  that  view,  and  I  do  not  think  that 
we  should  do  violence  to  their  consciences  by  compelling  them  to  take  an  oath  which  the 
law  does  not  prescribe. 

The  form  of  the  resolution  now  before  us  seems  to  be  utterly  inconsistent.  The  Con- 
stitution says  that  this  oath  shall  be  required  of  officers,  and  yet  the  resolution  is  in  this 
form: 

Resolved,  That  the  members  of  this  Convention  be  required  to  take  the  oath  re- 
quired to  be  taken  by  officers  of  the  State,  with  the  understanding  that  they  are  not 
officers. 

It  seems  to  me  that  if  we  are  not  officers  that  oath  should  not  be  required  of  us. 
Mr.  Thom:    You  do  not  wish  to  misstate  the  resolution.    No  such  language  is  found 
in  the  resolution.   The  language  of  the  resolution  is,  "Without  undertaking  to  determine 
that  question."    It  does  not  say  that  we  are  not  officers;  and  I  put  that  word  into  the 
resolution  to  meet  the  views  of  gentlemen  like  himself. 

Mr.  Braxton:  When  we  take  the  oath  required  of  every  member,  such  words  are 
utterly  inconsistent  with  any  idea  except  that  we  are  officers  under  the  Constitution. 

The  distinguished  gentleman  (Mr.  Daniel)  from  Campbell  has  called  my  attention  to 
the  possession  of  some  authorities  which  he  has,  in  substance  that  members  of  this  body 
are  not  officers  of  the  State.  I  do  not  myself  believe  that  we  are  officers.  My  distin- 
guished friend  seems  to  think  we  are  officers.  That  is  a  question  about  which  we  may 
differ.  It  is  a  question  of  political  equality,  not  the  civil  equality,  of  all  men.  Whatever 
may  be  my  personal  opinion  upon  the  question,  whether  the  right  to  hold  office  necessarily 
follows  the  right  to  vote,  it  is  certainly  a  fact  that  many  m.en  hold  the  opinion  that  the 
right  to  vote  does  not  give  the  right  to  hold  office.  That  is  not  my  view.  One  may  hold 
one  view  now  and  may  change  it.  I  think  it  is  a  mistake  to  call  upon  the  members  of  this 
body  to  swear  before  Almighty  God  that  they  v^^ill  decide  on  a  question  one  way  or  the 
other  about  which  there  may  be  differences  of  opinion.  Why  is  it  that  no  other  conven- 
tion to  frame  a  constitution  ever  required  the  taking  of  such  an  oath?  We  are  certainly 
as  reliable  men,  and  are  as  much  to  be  trusted  as  the  House  of  Lords,  and  I  understand 
that  no  oath  is  administered  to  them.  If  it  be  true,  as  my  distinguished  friend  says — if 
we  have  no  power  to  enact  a  constitution  until  we  shall  have  taken  an  oath  to  support 
the  present  Constitution,  is  not  the  oath  a  mere  lyrutum  fulmenf  What  is  the  oath  when 
we  come  here  and  swear  that  we  will  support  the  Constitution?  It  is  like  swearing  that 
we  will  not  commit  murder  or  any  other  crime  or  offence  against  the  law.  If  anything 
we  do  here  is  in  violation  of  the  Constitution  of  the  United  States  it  falls  to  the  ground. 
If  we  had  no  more  power  than  some  gentlemen  think,  merely  powers  to  propose  or  sug- 
gest, the  gentleman  himself  before  drafting  that  resolution  should  have  been  sworn. 

I  say  that  the  taking  of  this  oath  involves  many  questions  about  which  we  may 
differ.  It  matters  not  what  my  personal  views  may  be;  there  are  others  who  have  con- 
scientious scruples  about  it,  and  I  think  they  ough.t  not  to  do  violence  to  their  consciences 
by  taking  the  oath  with  a  reservation. 

Gentlemen  say  that  there  m^ay  be  a  question  as  to  the  validity  of  our  proceedings. 
If  any  court  or  government  be  organized  under  the  Constitution  we  may  frame  (and  how 
can  any  court  exist  under  the  Constitution  or  any  government  with  its  legislative,  judi- 
cial, and  executive  departments),  when  once  the  people  recognize  the  Constitution  that 
Ave  propose,  they  are  bound  by  it.  They  cannot  question  it.  It  was  decided  in  the  State 
of  Kentucky  that  the  Constitution  which  was  submitted  to  the  people  and  ratified  and 
afterwards  more  or  less  amended  by  the  Convention  without  the  submission  to  the  people, 
whatever  might  be  thought  of  the  matter  as  an  academic  question,  the  people  once  having 
recognized  the  Constitution  and  it  being  promulgated,  it  did  not  lie  in  the  mouth  of  any- 
body to  question  it;  that  if  the  people  were  di'ssatisfied  with  it,  it  was  in  their  power  to 
call  a  new  convention  and  change  it. 

There  cannot  be  any  question  practically  that  can  come  up  as  to  the  validity  of  our 
proceedings  for  lack  of  the  oath;  and  I  say  when  we  have  the  precedent  of  one  hundred 
and  twenty-five  years  behind  us,  when  we  have  the  uniform  and  universal  concensus  of 
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opinion  of  all  the  bodies  that  have  met  in  this  country,  when  we  find  the  legislative  body 
making  provisions,  it  is  a  mistake  to  require  of  members  here  to  take  this  form  of  oath, 
or  any  other  form  of  oath.  It  is  a  mere  naked  form,  as  one  gentleman  said.  I  think  it 
ought  not  to  be  taken,  and  although  so  far  as  I  am  personally  concerned,  I  would  have  no 
objection  to  taking  it,  I  should  certainly  vote  against  ordering  or  requiring  all  the  mem- 
bers of  this  body  to  take  an  oath  before  they  were  seated  as  members.  This  body  is 
omnipotent.  We  have  the  right  to  act  or  provide  a  Constitution  for  the  people.  If  we  are 
omnipotent  the  oath  is  unnecessary — v/e  override  all  power,  and  we  can  promulgate  our 
own  acts  by  the  force  of  our  own  office.  On  the  other  hand,  if  we  are  not  omnipotent, 
what  is  the  need  of  an  oath  to  suggest  the  Constitution  to  the  people  for  their  approbation? 

Mr.  Daniel,  of  Campbell:  Mr.  Chairman,  with  great  diffidence  I  venture  to  offer  any 
suggestion  on  this  subject.  I  have  for  some  time  entertained  the  opinion  (though  I  am 
not  prepared  as  I  would  like  to  be  with  authorities  to  maintain  that  opinion),  that  a 
member  of  a  State  Constitutional  Convention  is  not  an  officer  of  the  State,  and  certainly 
not  in  the  sense  in  which  that  language  is  employed  in  the  existing  Constitution  of  the 
Commonwealth. 

I  have  not  the  slightest  objection  to  taking  the  oath  prescribed  by  this  Constitution. 
There  is  not  an  officer  in  this  State  who  has  not  already  taken  it,  be  he  circuit  judge  or 
what  not.  We  have  this  aspect  of  difficulty  presented  to  us.  If  we  should  undertake  to 
require  an  oath  of  a  member  elected  to  this  Convention  which  is  not  required  of  him  by 
the  Constitution,  the  eligibility  of  a  member  of  this  Convention  cannot  be  changed  in  any 
respect  by  the  body  itself.  It  must  be  an  eligibility  extant  when  he  appears  here  to 
assume  the  duties  of 'his  public  trust.  Thei'efore,  if  this  body  were  to  require  of  him  any 
manner  of  oath  and  hold  him  in  check  before  he  took  that  oath,  would  it  not  be  an  as- 
sumption of  authority  on  the  part  of  this  body  which  it  is  not  authorized  to  make? 

The  term  office  as  used  in  constitutions,  statutes,  and  in  law  books  is  a  term  which 
has  received  very  diversified  interpretations,  and  what  the  term  means  must  be  collected 
from  the  nature  of  the  document  in  which  it  is  used  and  in  contemplation  of  the  purposes 
for  which  the  position  was  created. 

Now,  almost  every  one  in  common  parlance  speaks  of  a  Senator  of  the  United  States 
as  an  officer  of  the  United  States.  He  is  universally  regarded  as,  in  a  sense,  a  Federal 
official.  Yet  it  was  determined  nearly  one  hundred  years  ago,  and  perhaps  more  than  a 
hundred  years  ago,  in  the  case  of  Blount,  from  Tennessee,  who  was  impeached,  or  against 
whom  impeachment  proceedings  were  brought  or  thought  of,  that  a  Senator  is  not  an 
officer  of  the  United  States,  although  he  has  the  highest  legislative,  judicial,  and  execu- 
tive functions  to  perform  on  behalf  of  that  government. 

That  judgment,  so  far  as  my  opinion  extends,  has  never  been  disputed.  It  will  be 
found  commended,  if  I  mistake  not,  in  the  learned  work  on  Constitutional  Law  of  the 
distinguished  John  Randolph  Tucker,  of  Virginia,  than  whom  none  was  more  competent 
to  consider  intelligently  such  a  question. 

A  question  somewhat  similar  to  this  arose  in  1869,  during  the  reconstruction  period. 
When  the  first  Legislature  elected  by  the  people  of  Virginia  under  the  new  order  of  things 
appeared  here  in  Richmond  to  inaugurate  the  reconstruction  government,  I  had  the  honor 
to  be  a  member  of  that  body,  and  I  have  in  my  hand  a  little  relic  of  it  which  I  brought 
along  with  me  to  this  Convention.  In  the  contents  of  this  little  volume  I  find  the  opinion 
of  the  Hon.  E.  Rockwood  Hoar,  Attorney-General  of  the  United  States,  who  was  expound- 
ing to  the  Secretary  of  War,  the  then  Hon.  John  A.  Rawlings,  his  view  of  the  meaning  of 
some  of  the  clauses  in  the  acts  of  reconstruction.  And  I  refer  to  a  part  of  this  opinion 
in  support  of  the  view  which  I  entertain,  that  a  member  of  this  body  is  not  an  officer  of 
the  Commonwealth  of  Virginia,  in  the  sense  and  meaning  of  the  extant  Constitution.  In 
giving  his  opinion  that  a  member  of  the  Legislature  of  the  State  was  not  an  officer  or  a 
person  discharging  a  public  duty  who  could  be  moved  by  the  commanding  general,  he 
used  this  language: 

This  opinion  is  strongly  confirmed  by  a  reference  to  the  second  section  of  the 
same  act,  which  authorizes  the  commander  of  any  district  named  in  the  act  to  suspend 
or  remove  from  office,  or  from  the  performance  of  official  duties  and  the  exercise  of 
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official  power,  any  officer  or  person  holding  or  exercising,  or  professing  to  hold  or 
exercise,  any  civil  or  military  office  or  duty — . 

Using  a  phrase  which  is  not  in  this  Constitution,  but  which  was  intended  by  that  act 
to  extend  to  and  embrace  all  manner  of  public  officials: 

In  said  district  under  any  election,  appointment,  or  authority  derived  from,  or  granted 
by,  or  claimed  under  any  so-called  State  or  government  thereof,  and  to  detail  a  competent 
officer  or  soldier  of  the  army  to  perform  such  duties. 

Now,  the  question  presented  to  the  Attorney-General  of  the  United  States  was  whether 
a  member  of  the  Legislature  was,  in  the  sense  of  this  act — which  was  all  comprehending — 
such  an  officer  or  official  holding  an  office  or  performing  a  public  duty  amenable  to  be 
removed  by  the  commanding  general.  The  Attorney-General  of  the  United  States  dis- 
missed that  subject  with  the  phrase:  "It  would  be  impossible  to  suppose  that  the  Con- 
gress could  contend  that  the  Legislature  under  the  Constitution  of  the  United  States  or 
the  State  could  have  its  officers  appointed  out  of  a  detail  of  soldiers  from  the  army." 

Now,  that  opinion  was  given  by  one  of  the  most  learned  lawyers  of  this  country, 
a  member  of  the  supreme  judicial  tribunal  of  the  State  of  Massachusetts,  who  was  then 
Attorney-General  of  the  United  States,  and  reasoning  from  analogy,  I  come  to  this  clause 
in  the  extant  Constitution : 

All  persons  before  entering  upon  the  discharge  of  any  function    In  what 

character?  as  officers  of  this  State,  shall  take  and  subscribe  the  following  oath  and 

affirmation. 

There  is  no  additional  clause  there  of  "public  trust"  or  "position  of  public  duty,"  but 
the  term  is  confined  to  the  words  "officers  of  this  State,"  This  Convention  is  in  the  per- 
formance of  a  very  high  and  honorable  public  trust.  It  is  discharging  a  great  public  duty. 
But  in  the  same  sense  that  Attorney-General  E.  Rockwood  Hoar  quoted  that  opinion,  and 
in  the  same  sense  that  it  has  been  decided  that  a  Senator  of  the  United  States  cannot  be 
impeached  as  an  officer  of  the  United  States,  although  the  Constitution  provides  for  the 
impeachment  of  officers  of  the  United  States,  so  in  the  same  sense  it  does  not  seem  to  me 
that  a  member  of  this  body  is  an  officer  of  this  State  who  has  any  particularized  function 
to  perform  for  which  this  oath  is  essential. 

It  has  been  well  said  by  my  honorable  friend  upon  the  left  (Mr.  Braxton),  that  the 
Constitution  of  the  United  States  is  over  us  and  around  us  and  under  us,  and  that  all  the 
courts  in  the  Commonwealth  and  of  the  United  States  respect  it,  but  it  does  not  seem  to 
me,  nor  has  it  seemed  to  the  Legislature  of  Virginia  in  providing  for  this  Convention, 
that  those  who  may  have  the  transient  duty  of  being  members  of  this  Convention  shall 
be  regarded  as  public  officers. 

And  historically,  Mr.  Chairman,  this  is  the  interpretation  which  the  people  of  this 
Commonwealth  have  put  upon  this  position  of  public  trust  generation  after  generation, 
and  from  the  birth  of  this  Commonwealth,  one  hundred  and  twenty-five  years  ago  to  the 
present  time,  this  body  has  not  been  regarded  as  one  of  that  character  to  be  held  by  oaths, 
as  a  condition  precedent  to  the  performance  of  that  transient  commissionership,  so  to 
•  speak,  which  has  been  devolved  upon  them  by  the  people. 

While  I  entertain  these  opinions,  I  respect  greatly  the  suggestions  which  have  been 
made  by  gentlemen  who  think  that,  from  abundance  of  safety,  it  is  better  for  us  to  take 
this  oath.  For  myself  I  have  no  objection  whatever  to  doing  so,  and  if  it  were  the  sense 
of  this  body  that  it  were  desirable  (as  I  have  taken  it  many  times)  I  would  take  it  again. 
But  the  question  to  my  mind  is  not  one  of  personal  concern,  but  whether  or  not  I  have 
the  right  to  require  that  a  colleague  in  this  body  shall  take  that  oath  when  the  legisla- 
tive body  which  brought,  or  engineered,  this  Convention  into  being  did  not  seem  so  to 
think,  and  when  I,  differing  with  gentlemen,  do  not  so  consider  and  understand  the  pres- 
ent Constitution.  Therefore,  as  has  just  been  suggested  to  me  by  my  honorable  friend, 
suppose  a  member  refuse  to  take  this  oath  and  say  he  is  not  bound  by  it,  what  would  we 
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do  about  it?  Would  we  discharge  him?  Would  we  consider  him  in  contempt?  Would 
we  allow  him  to  represent  the  constituency  which  has  chosen  him  and  sent  him  here? 

:\Ir.  Thom:  Suppose  that  same  condition  of  affairs  should  arise  over  the  member  of 
a  Legislature.  Suppose  a  member  of  the  Legislature  were  to  refuse  to  take  that  oath. 
AVould  there  be  any  question  about  the  fact  that  the  Legislattire  would  have  the  right  to 
refuse  to  seat  him? 

Mr.  Daniel:  I  am  suggesting  the  difficulties  that  are  up  to  us.  We  have  enough  of 
our  own  without  borrowing  any  from  the  Legislature. 

Mr.  Wysor:  You  say,  suppose  a  member  should  refuse  to  take  the  oath,  what  would 
we  do  with  him?  Should  we  discharge  him?  Now,  I  wish  to  ask  this  question:  Suppose 
the  Constitution  provided  in  so  many  words  that  we  should  administer  this  oath  which 
we  find  in  the  Constitution:  suppose  it  were  provided  that  every  delegate  were  an  officer, 
and  then  suppose  that  a  delegate  refused  to  take  the  oath.   What  would  you  do  with  him? 

:\Ir.  Daniel:    I  would  not  let  him  in,  of  course. 

rvlr.  Wysor;  If  he  were  required  to  take  the  oath  in  the  present  instance,  you  would 
not  let  him  in? 

Mr.  Daniel:  You  are  assumiug  that  he  is  reqtiired  to  take  it.  But  I  say  not.  We  are 
not  obviating  the  difficulty  in  the  matter  by  requiring  him  to  take  the  oath.  I  think  we 
had  better  proceed  carefully  about  it;  not  to  act  before  we  are  right  about  it. 

INIr.  Hill  Carter:    I  cannot  see  what  harm  there  wotild  be  to  take  that  oath. 

Mr.  Daniel:  No  harm  in  the  world  to  take  it.  Bttt  I  hesitate  about  it,  and  I  hope  the 
gentleman  will  understand  me.  I  do  not  believe  that  a  member  of  this  Convention  is  an 
officer  of  the  State  of  Virginia  in  the  sense  of  this  Constitution.  Therefore  I  would  hesi- 
tate to  treat  him  as  an  officer  when  I  do  not  belie^'e  him  to  be  one.  Now.  how  to  get  out 
of  the  momentary  difficulty. 

Mr.  Walton  ]\Ioore:  ]\Ir.  Chairman.  I  hesitate  to  occupy  any  further  time  in  the  dis- 
cussion of  this  question,  and  I  must  confess  that  I  ha^'e  not  made  that  investigation  of  the 
law  which  I  think  all  of  us  desire  to  make  before  we  arrive  at  a  conclusion  in  which  we 
will  have  any  confidence. 

It  does  not  seem  to  me  there  is  much  force  in  the  stiggestion  which  first  proceeded 
from  the  honorable  gentleman  from  Norfolk,  to  the  effect  that  If  we  should  err  we  should 
be  careful  to  err  on  the  side  of  prudence.  It  is  fair  to  assume — it  will  hardly  be  doubted 
that  any  Constitution  that  may  be  framed,  or  any  alteration  that  may  be  made  in  the 
present  Constittition.  will  be  the  subject  of  controversy  hereafter.  That  controversy  will 
not  arise  simply  in  the  way  my  friend  from  Staunton  has  surmised — by  some  issue  pre- 
sented to  the  State  court  organized  under  the  Instrument  which  we  are  to  frame. 

Suppose  we  frame  an  instrument  that  is  in  doubt,  and  that  some  one  who  fills  an 
existing  office  declines  to  sitrrender  his  office,  then  your  Constitution  would  be  drawn  in 
question.  Suppose  we  frame  an  instrtiment  that  is  made  the  stibject  of  litigation  in  the 
Federal  courts,  where  the  judges  are  those  not  created  by  your  organic  law,  but  by  an- 
other organic  law,  then  the  litigation  would  go  on  in  a  different  way  from  that  mentioned 
by  my  friend  from  the  county  of  Augusta.  I  take  it  that  each  one  of  us  is  anxious  to 
avoid  questions,  or  the  suggestion  of  questions,  that  may  breed  litigation  when  we  frame 
a  Constitution.  We  desire,  if  possible,  to  frame  it  in  such  a  manner  that  it  will  be  ap- 
proved by  all  judicial  tribunals,  whether  State  or  Federal. 

While  I  am.  perhaps,  prepared  to  agree  upon  an  off-hand  consideration  of  this  matter 
with  the  distinguished  Senator  ( :\Ir.  Daniel)  and  with  my  friend  from  Augusta  (Mr. 
Braxton),  that  we  are  not  officers,  there  is  at  least  for  me  room  for  serious  doubt  and  con- 
sideration when  fine  lawyers  of  the  ability  of  my  friend  from  Norfolk  and  my  friend  from 
Hanover,  who  raised  this  point  that  we  have  been  debating  for  an  hour  or  two,  differ  upon 
that  proposition.  And  I  find  that  that  doubt  is  confirmed  by  the  proceedings  which  re- 
sulted in  the  adoption  of  the  Constitution  we  are  now  living  under.  You  have  heard  read 
several  times  the  oath  of  office  as  it  exists  to-day  in  the  Constitution  of  Virginia.  Strange 
to  say,  I  find  that  Avhat  we  call  the  Underwood  Convention,  after  it  had  adopted  that  oath 
of  office,  approved  a  subsequent  clause,  in  which  it  said  that  certain  officers  should  take  an 
additional  oath — practically  said  that  certain  officers  who  had  taken  this  oath  we  are 
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considering  should  take  an  additional  oath.  When  that  convention  came  to  enumerate  the 
additional  officers  who  should  take  that  additional  oath  this  language  is  used: 

In  addition  to  the  foregoing  oath  of  office,  the  Governor,  Lieutenant-Governor,  mem- 
bers of  the  General  Assembly,  Secretary  of  State,  Auditor  of  Public  Accounts,  State 
Treasurer,  Attorney-General,  and  all  persons  elected  to  any  convention,  to  frame  a 
Constitution  for  this  State,  or  to  amend  or  revise  the  Constitution  in  any  manner, 
shall  take  this  additional  oath  of  office. 

That  was  the  test  oath,  and  it  was  stricken  out  by  the  people  at  the  polls.  But  you 
are  to  bear  in  mind  that  all  these  officers  who  were  to  take  this  additional  oath  were  by 
fair  implication  required  to  take  the  oath,  the  terms  of  which  have  been  repeated  here 
and  read  to-day.  I  must  say  that  I  entertain  a  very  grave  doubt  on  the  subject,  and  I  do 
think,  out  of  abundant  caution,  we  should  take  this  oath  of  office  which  under  the  resolu- 
tion, it  seems  to  me,  can  offend  no  conscience.  If  I  go  to  the  clerk's  desk  and  take  the 
oath  as  an  officer,  believing  I  am  one,  I  am  bound  in  my  conscience.  If  I  go  to  the  desk 
and  take  the  oath,  believing  that  I  am  not  an  officer,  it  is  mere  brutum  fulmen  as  regards 
me. 

The  distinguished  Senator  (Mr.  Daniel)  has  supposed  a  case  in  which,  if  this  resolu- 
tion be  adopted,  some  gentleman  will  decline  to  take  that  oath.  You  can  just  as  easily 
suppose  a  case  of  some  one,  as  my  distinguished  friend  from  Norfolk,  saying  he  will  not 
proceed  one  step  until  you  allow  him  to  take  the  oath  of  office.  We  are  here  at  the  thresh- 
hold  of  our  proceedings,  and  I  doubt  not  for  one  moment  that  we  all  agree  in  advance 
that  we  will  submit  in  this  matter,  as  we  will  in  many  matters  in  the  future,  to  the  de- 
liberate opinion  of  a  majority  of  this  Convention. 

Mr.  J.  Thompson  Brown:  I  would  like  to  ask  the  gentleman  whether  the  Underwood 
Convention  did  not,  before  they  adjourned,  prescribe  an  oath  to  be  taken  by  members  of 
succeeding  conventions  before  they  could  be  inducted  into  office,  which  oath  would  pre- 
vent all  future  efforts  to  change  that  Constitution,  and  whether  or  not  that  oath  was  not 
repudiated  by  the  people  of  the  State? 

Mr.  Moore:  I  have  not  investigated  sufficiently  to  answer  the  first  question — whether 
they  were  subjected  to  an  oath  when  they  entered  upon  their  offices  or  not.  I  only  avert 
to  the  original  language  of  the  Underwood  Constitution  for  the  purpose  of  showing  that 
this  doubt  expressed  by  my  friend  from  Norfolk  is  strengthened  by  the  fact  that  the 
Underwood  Convention  considered  as  officers  all  those  sitting  in  constitutional  conventions. 

Mr.  Braxton:  I  would  like  to  say  a  word  or  two  in  reply  to  the  gentleman  who  has 
just  taken  his  seat.  The  whole  argument  seems  to 'be  that  we  are  all  on  the  same  side. 
The  distinguished  gentlemen,  as  well  as  others,  who  have  spoken  on  that  side  say  they 
have  themselves  "grave  doubt,"  and  "I  am  inclined  to  think  we  are  not  officers,"  and  "we 
must  decide  on  the  side  of  excluding  from  this  body  members  who  do  not  take  the  oath," 
and  "that  is  the  safe  side  to  err  on."  You  say  you  yourself  do  not  believe  we  are  officers; 
you  admit  that  we  are  not  officers,  and  that  we  are  not  bound  to  take  the  oath,  and  yet 
you  are  to  err  on  the  safe  side  and  pass  a  resolution  compelling  us  to  do  a  thing  which 
you  think  you  have  no  right  to  do.  I  say  that  is  erring  on  the  wrong  side,  the  unsafe 
side.  You  would  wait  until  some  men  would  refuse  to  take  it.  Shall  this  dignified  body 
go  ahead  and  pass  a  resolution,  not  knowing  how  to  put  it  in  force  after  it  shall  have  been 
passed?  Shall  we  sit  here  and  require  every  man  to  take  an  oath  when  we  do  not  know 
what  we  will  do  with  him  if  he  decline? 

Now,  a  man  says  I  decline  to  take  that  oath;  I  was  elected  by  my  constituency  to 
come  to  this  body  and  represent  it,  but  you  exact  a  qualification  which  I  am  not  willing  to 
accede  to;  I  am  ready  to  comply  with  every  other  qualification,  but  I  do  not  believe  the 
Constitution  requires  me  to  take  that  oath.  You  yourself  admit  that  you  are  very  doubt- 
ful about  it.  He  refuses  to  take  the  oath.  Are  you  going  to  exclude  him  from  this  body? 
Are  you  going  to  refuse  his  constituency  the  right  of  representation  by  a  man  of  its  own 
choice  by  fixing  upon  him  a  qualification  which  you  have  serious  doubts  of  your  right  to 
put  upon  him?   I  say  that  is  erring  on  the  wrong  and  unsafe  side. 

One  word  and  I  will  be  through.    My  friend  says  this  Constitution  may  be  construed 
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by  a  Federal  court,  and  that,  therefore,  the  Federal  court  would  not  recognize  the  fact 
that  the  Constitution  had  been  ratified  by  the  State  government.  I  say  I  do  not  believe 
the  assertion  can  be  controverted.  I  believe  when  this  Constitution  shall  have  been 
ratified  by  the  recognized  State  government  such  ratification  would  be  binding  authority, 
and  it  would  be  just  as  much  binding  upon  the  Federal  as  upon  the  State  courts.  TSTiat 
right  have  the  Federal  courts  to  say  that  our  agents  have  transcended  their  authority 
when  the  principals  have  ratified  the  act?  When  the  Constitution  is  passed  upon  by  the 
Federal  court  or  State  court,  where  the  question  of  its  liberty  is  raised  by  the  question  of 
the  right  of  a  man  to  hold  his  ofiice  or  not,  the  subsequent  recognition  of  that  Constitu- 
tion by  the  State  government  gives  it  just  as  much  effect  as  if  the  people,  by  the  former 
Constitution,  had  expressly  said  we  need  not  take  the  oath. 

My  friend  points  to  the  Underwood  Constitution.  I  am  a  little  surprised  that  the 
Underwood  Constitution  should  be  pointed  to  as  a  precedent.  I  point  to  the  Convention 
of  1S29,  1S50.  and.  if  you  choose,  to  the  Convention  of  1S61,  and  raise  those  precedents 
against  that  black-and-tan  Convention.  (Applause.)  If  you  take  that  as  a  precedent  you 
will  find  that  your  own  weapons  will  be  turned  against  you.  The  Convention  undertook 
to  put  upon  the  people  of  this  State  the  shackles  of  a  test  oath,  and  in  the  attempt  to  do 
so  they  were  very  explicit  to  say  that  they  were  applied  to  the  members  of  the  Constitu- 
tional Convention  as  well  as  to  any  other  person  holding  a  public  trust.  My  friends  of 
the  legal  fraternity  hold  that  this  is  expressio  unius,  exclusio  alterius  est,  and  when  they 
want  to  apply  that  principle  to  a  constitutional  convention  they  should  make  no  reference 
to  the  act. 

:\Ir.  :\Ioore:  About  the  Governor  of  State.  The  Governor  of  State  is  named  in  this 
section  providing  the  test  oath.    He  was  required  to  take  that  oath. 

Mr.  Braxton:  The  test  oath  was  required  to  be  taken  by  all  officers  and  members  of 
the  Constitutional  Convention,  so  that,  in  order  to  apply  it  to  constitutional  conventions, 
it  must  name  them.  The  other  oath  said  nothing  about  constitutional  conventions,  and  it 
did  not  apply  to  them,    If  it  was  to  apply  to  them  it  expressly  named  them. 

If  the  Underwood  Convention  is  to  be  recognized  as  a  precedent  in  this  body,  the 
precedent  shows,  and  the  action  shows,  that  this  oath  did  not  apply  to  the  Constitutional 
Convention,  because  they  did  not  blame  it.  And  it  is  shown  that  the  test  oath  which  they 
intended  to  apply  did  apply  to  constittitional  conventions. 

One  word  more  and  I  am  done.  My  learned  friend  says:  "Suppose  the  distinguished 
gentleman  from  Norfolk  should  get  up  and  say  I  shall  not  proceed  unless  I  am  allowed 
to  take  the  oath."  Take  this  oath  and  as  many  as  you  want  until  your  conscience  is  filled 
with  repletion.  (Laughter.)  Nobody  objects  to  your  taking  an  oath.  He  may  be  full  of 
strange  oaths.  (Laughter.)  No  man  should  be  compelled  to  take  an  oath  against  his 
own  conscience,  or  excluded  from  a  body  in  which  he  has  a  right  to  sit.  My  friend  (Mr. 
Moore)  says  he  can  go  up  to  the  desk  with  a  mental  reservation  and  take  the  oath.  I  do 
not  know  about  those  things.    When  I  swear  or  take  an  oath  I  know  what  it  says. 

Mr.  Moore:  I  do  not  think  the  gentleman  wishes  to  misrepresent  me.  The  resolution 
practically  says  that  the  member  is  not  committed  to  the  view  that  he  is  an  officer.  I  did 
not  say  or  mean  that  he  would  have  any  mental  reservation. 

Mr.  Braxton:  I  do  not  mean  to  say  that  you  would  do  anything  but  what  an  hon- 
orable gentleman  like  you  would  do.  I  do  say  that  whether  you  put  it  in  the  preamble 
or  not,  when  a  man  swears  that  he  will  do  this  that  is  exactly  what  is  meant.  It  is  a  mis- 
take; it  is  sophistry,  and  no  man  should  be  required  to  do  it.  I  submit  that  no  gentle- 
man should  A'ote  for  that  resolution  requiring  every  member  to  take  that  oath  unless  he 
can  say  upon  his  conscience  that  he  is  in  no  doubt  about  it.  Unless  you  are  convinced — so 
perfectly  clear  in  your  own  conscience  that  it  is  your  duty — 3'ou  should  not  do  it.  Such 
a  thing  should  not  be  forced  on  your  conscience,  when  your  own  conscience  is  doubtful 
about  it. 

Mr.  Carter  Glass:  Mr.  Chairman,  this  being  chiefly  a  constitutional  question,  the 
discussion  of  it  should,  perhaps,  be  left  entirely  to  the  lawyers  of  this  body,  but  I  desire 
to  state  a  practical  objection  to  taking  this  oath  which,  makes  it  a  question  of  conscience 
with  some  of  us. 
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The  oath  proposed  to  be  administered  provides  that  we  shall  "support  and  maintain 
the  Constitution  and  laws  of  the  United  States."  There  can  be  no  objection  to  that.  But 
it  further  provides  that  we  shall  "support  and  maintain  the  Constitution  and  laws  of 
Virginia."  I  can  see  a  very  serious  objection  to  that.  It  means  that  we  are  to  be  bound 
by  oath  to  "support  and  maintain"  an  instrument  that  we  were  sent  here  to  tear  to  pieces 
and  reconstruct.  It  particularly  means  that  we  are  to  bind  ourselves  by  oath  to  maintain, 
and  not  to  alter,  that  very  feature  of  the  existing  Constitution  of  Virginia  which  we 
were  expressly  and  designedly  sent  here  to  change  radically.  To  illustrate:  Article  XI 1. 
of  the  existing  Constitution  of  Virginia,  providing  for  future  changes  and  alterations  in 
the  Constitution,  says:  "No  amendment  or  revision  shall  be  made  which  shall  deny  or  in 
any  way  impair  the  right  of  suffrage  or  any  civil  or  political  right  that  is  conferred  by 
this  Constitution,  except  for  causes  which  apply  to  all  persons  and  classes  without  dis- 
tinction." 

This  provision  of  the  existing  Constitution  stands  directly  across  the  purpose  for 
which  this  Convention  was  ordered.  In  short,  it  says  in  terms  that  this  Convention  shall 
not  do  the  exact  thing  for  which  it  was  designed;  that  we  shall  not  perform  the  mission 
for  which  we  were  sent  here.  If  we  are  not  to  alter  the  franchise  clause  of  the  existing 
Constitution  without  regard  to  the  provision  above  quoted  from  Article  XII.  we  had  as 
well  not  alter  it  at  all.  If  we  are  to  change  it,  regardless  of  the  provision  quoted  from 
Article  XII.,  and  if  we  are  to  msike  the  alterations  in  actual  defiance  of  Article  XII.,  why, 
in  the  name  of  reason,  should  we  be  required  to  take  an  oath  to  support  and  maintain  a 
thing  which  we  propose  deliberately  to  tear  up  by  the  roots?  The  chief  purpose  of  this 
Convention  is  to  amend  the  suffiage  clause  of  the  existing  Constitution.  It  does  not  re- 
quire much  prescience  to  foretell  that  the  alterations  which  we  shall  make  will  not  apply 
to  "all  persons  and  classes  without  distinction."  We  were  sent  here  to  make  distinctions. 
We  expect  to  make  distinctions.  We  M'ill  mal^e  distinctions.  Hence  I  object  to  taking  an 
oath  which  will  bind  m^e  not  to  make  distinctions.  It  is  all  well  enough  for  lawyers  to 
say  that  one  constitutional  convention  cannot  bind  another;  that  an  illegal  requirement 
contained  in  one  Constitution  cannot  constrain  or  restrain  the  makers  of  another  Consti- 
tution, and  that  the  oath  which  we  are  now  asked  to  take  will  not  be  binding  upon  us  in 
respect  to  Article  XII.  or  any  other  illegal  provision  of  the  Underwood  Constitution.  But 
when  T  swear  to  do  a  thing  or  not  to  do  a  thing  T  shall  or  shall  not  do  it  in  strict  con- 
formity with  my  oath,  as  the  case  may  be,  regardless  of  the  law.  In  other  words,  there 
is  such  a  thing  as  a  man  swearing  to  his  own  hurt  and  changing  not.  I  do  not  want  to 
get  in  that  sort  of  fix,  and,  therefore,  I  do  not  want  to  take  this  oath.  Indeed,  I  really 
believe  I  would  sooner  permit  myself  to  be  expelled  from  this  Convention  than  to  bind 
myself  by  oath  not  to  alter  the  suffrage  clause  of  the  Underwood  Constitution,  which  was 
unquestionably  designed  to  prevent  the  white  people  of  Virginia  from  ever  again  getting 
possession  of  their  government.  (Applause.) 

Mr.  Thom:  If  the  Convention  will  allow  me  a  moment,  as  I  am  author  of  this  reso- 
lution, I  would  like  to  reply  to  some  comments  that  have  been  made  adversely  to  the 
resolution. 

It  is  hard  for  me  to  conceive  how  some  of  the  views  that  have  been  advanced  can  be 
entertained.  I  understand  that  this  matter  of  making  constitutions  has  been  submitted 
to  searching  and  close  judicial  inquiry  in  several  States  of  this  Union,  and  that  it  has 
been  extensively  treated  by  text  writers,  and  that  the  principles  on  which  we  should  act 
are  well  understood.  I  understand  there  are  three  ways  in  which  the  people  can  make  a 
Constitution:  One  is  by  revolution;  another,  where  the  Constitution  is  to  be  changed 
under  the  powers  conferred  upon  the  convention  by  the  Legislature;  and  the  third,  where 
the  Constitution  to  be  changed  is  not  silent  and  the  convention  is  not  purporting  to  act 
under  its  powers.    Then  that  convention  is  bound  by  limitations. 

As  I  say,  this  matter  has  often  been  considered  in  the  United  States.  There  is  a 
most  interesting  and  instructive  decision  by  the  Supreme  Court  of  Pennsylvania,  in 
which  this  matter  has  been  gone  into  in  full.  Mr.  Cooley,  in  his  work  on  Constitutional 
Limitations,  takes  up  the  same  question.  He  says  that  where  a  body  is  proceeding  as  we 
are  here,  by  virtue  of  a  constitutional  power  in  a  Constitution  which  is  to  be  changed, 
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then  we  are  bound  by  the  provision  of  the  Constitution  in  making  the  changes.  The 
people  are  not  bound  by  any  Constitution — they  can  sweep  away  every  vestige  of  Consti- 
tution which  they  have  put  upon  themselves.  But  if  they  are  undertaking  to  do  it  in. 
pursuance  of  a  written  power — if  they  are  undertaking  to  do  it  in  pursuance  of  a  Con- 
stitution which  they  have  once  adopted — then  in  reference  to  the  work  to  be  followed 
they  must  pursue  that  power. 

Mr.  President,  I  have  not  discussed  this  question  as  one  of  doubt  in  my  mind.  So 
far  as  I  am  concerned,  I  have  no  doubt  that  we  are  here  as  officers  of  this  State.  But  if 
it  be  a  matter  of  doubt,  if  it  be  a  matter  which  may  be  determined  one  way  or  the  other, 
then  let  us  remember  that,  according  to  all  the  authorities,  both  text  writers  and  courts, 
this  provision  is  a  condition  precedent  to  the  validity  of  our  rights.  It  is  not  a  question 
whether  we  shall  make  this  man  or  that  man  take  the  oath;  it  is  the  question  as  to  the 
validity  of  our  actions  in  the  event  that  we  do  not  take  this  oath.  It  is  not  a  question  as 
to  whether  or  not  we  shall  make  a  man  take  the  oath;  but  it  is  a  question  as  to  whether 
or  not  the  Constitution,  as  it  now  exists,  can  compel  tis  to  take  this  oath.  That  being  the 
question,  this  matter  which  we  are  now  considering  becomes  a  solemn  matter.  We  have 
been  sent  here  under  the  powers  of  an  instrument  which  says,  according  to  my  conten- 
tion and  according  to  the  contention  of  many  here,  you  shall  not  proceed  to  amend  this 
Constitution  until  you  shall  have  complied  with  this  condition  precedent.  Shall  we  take 
the  risk.  Mr.  Chairman,  of  going  through  months  of  labor  and  of  presenting  our  vvork  to 
the  people  for  the  purpose  of  lip.ving  it  adopted  by  the  people  and  in  the  end  have  it  made 
absolutely  void  and  worth  nothing  to  them  or  to  us? 

If  we  are  doing  an  invalid  thing,  then  it  is  not  supported  by  the  people.  We  have 
the  right,  in  my  opinion,  to  adopt  this  Constitution  by  the  vote  of  this  body,  or  we  have 
the  right  to  adopt  this  Constittition  conditioned  upon  its  acceptance  by  the  people.  But 
If  the  first  step  is  invalid — if  vdiat  we  do  here  is  void — then  it  is  impossible  for  the  people, 
acting  in  pursuance  of  law,  to  ratify  this  void  act.  We  are  met  right  here  tipon  the 
threshold  of  our  deliberation  with  the  serious  question  as  to  whether  or  not  what  we 
shall  do  shall  have  any  legal  effect  whatever.  We  are  met  by  the  objection  that  some  gen- 
tlemen here  may  object  to  taking  this  oath.  Why,  there  is  not  an  officer  of  this  Com- 
monwealth, from  justice  of  the  peace  up  to  the  judges  of  the  Court  of  Appeals  of  the 
State,  and  every  attorney  and  every  member  of  the  Legislature,  but  who  has  been  taking 
this  oath  for  the  last  thirty  years.  Why  should  we  object  when  they  have  not  objected? 
This  is  what  the  people  of  Virginia  have  said  in  their  sovereign  capacity  w^e  must  do,  and 
when  we  come  here  to  perform  this  service  which  we  are  elected  to  periorm.  My  friend 
from  Lunenburg  county  and  Campbell  asked  this  question:  Suppose  any  member  of  this 
Convention  should  refuse  to  take  this  oath,  what  would  we  do  with  him? 

I  say  if  my  friend  from  the  county  of  Campbell  (^Ir.  Daniel)  aslis  this  question, 
"'What  shall  we  do  with  the  gentleman  who  refuses  to  take  this  oath?"  I  would  say,  Mr. 
Chairman,  that  is  a  difficulty  that  has  met  every  man  who  has  been  elected  to  public  office 
in  Virginia  for  the  last  thirty  j^ears.  Suppose  any  member  of  the  House  of  Delegates  had 
refused  to  take  the  oath  when  he  came  here,  and  said  it  was  unnecessary,  what  would 
the  House  of  Delegates  have  done  to  him?  It  is  no  answer  to  suggest  that  we  have 
troubles  of  our  own;  it  is  no  answer  to  suggest  that  we  must  deal  with  our  gwn  matters 
and  leave  others  to  attend  to  theirs;  we  are  arguing  this  question  by  similarity — we  are 
trying  our  principles  by  considering  similar  questions,  and  if  it  be  true  that  this  Consti- 
tution makes  it  a  condition  precedent  to  our  qualification  for  office  that  we  should  take 
this  oath,  then  we  are  to  meet  that  difficulty  which  the  Constitution  puts  in  our  way,  and 
it  is  no  answer  to  suggest  that  a  very  embarrassing  situation  might  arise  in  consequence. 

Mr.  Braxton:  I  move  to  lay  upon  the  table  the  motion  of  the  gentleman  from  Norfolk. 

Mr.  Thom;  Mr.  Chairman,  I  hope  I  may  be  allowed  to  get  through.  The  gentleman 
has  said,  in  reply  to  the  gentleman  from  the  county  of  Fairfax  (Mr.  Moore),  that  it  is  no 
argument  to  say  that  the  test  oath  was  rejected  by  the  people  of  Virginia.  The  Legisla- 
ture, about  the  test  oath,  throws  no  light  upon  this  question.  The  oath  is  a  matter  of 
contemporaneous  interpretation,  and  here  is  a  contemporaneous  discussion  of  this  ques- 
tion.   That  Convention  provided  this: 
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In  addition  to  the  foregoing  oath  of  office,  members  elected  to  the  constitutional 
office  shall  take  the  test  oath. 

What  does  that  mean?  That  means  that  within  the  purview  of  the  Convention  which 
adopted  this  Constitution  the  delegates  should  take  two  oaths.  One  was  the  oath  which 
we  are  now  discussing  and  the  other  the  test  oath,  which  was  rejected  by  the  people  of 
Virginia.  That  being  true,  we  have  a  contemporaneous  interpretation  of  this  matter  by 
the  body  that  adopted  it.  But  he  tried  to  laugh  that  down  by  saying  that  was  by  the 
Underwood  Convention.  That  is  begging  the  question.  We  are  not  here  to  decide  this 
question  with  a  laugh  or  guile;  we  are  here  for  the  purpose  of  deciding  it  upon  its  merits 
as  a  legal  question,  and  a  legal  question  which,  according  to  the  concession  of  many  of 
the  best  lawyers  in  this  house,  is  at  least  a  doubtful  one,  while  according  to  the  conten- 
tion of  many  others  it  is  by  no  means  doubtful.  But  it  is  absolutely  certain  that  the  oath 
Is  a  condition  precedent. 

Shall  we,  then,  at  the  very  inception  of  our  efforts  throw  this  cloud  upon  whatever 
action  wc  shall  take  and  render  it  uncertain,  and  have  all  we  do  go  for  naught?  I  think, 
Mr.  Chairman,  that  we  should  take  no  risk. 

Mr.  George  K.  Anderson:  Mr.  President,  I  rise  to  say,  after  this  extended  discussion, 
that  I  shall  apologize  for  taking  a  brief  space  of  time  to  say  a  word.  I  do  feel  a  great 
deal  of  diffidence  in  saying  anything  after  the  able  debate  which  we  have  heard  here  this 
morning. 

I  never  myself  had  any  doubt  in  my  mind  that  the  position  which  I  have  the  honor 
to  hold  on  this  floor  is  not  an  office.  I  ask  any  gentleman  on  this  floor  if  they  know  of 
any  court  which  has  held  that  an  office  was  a  thing  that  had  no  end  to  its  term?  Do  they 
know  of  such  a  thing  as  an  office  under  the  Constitution  of  Virginia  for  which  no  man 
can  be  removed  by  any  power  on  earth?  I  think  that  those  two  considerations  alone 
decide  the  question  that  this  is  not  an  office  under  the  Constitution  of  the  State.  Unfor- 
tunately, my  name  stands  near  the  top  of  the  roll,  and  I  and  my  learned  friend  on  my 
right  will  be  called  on  to  vote  often,  possibly  not  often,  but  early,  and  I  feel  that  it  is  due 
to  me  that  I  should  explain  the  vote  which  I  shall  cast  on  this  resolution. 

I  shall  vote  against  this  resolution  because  I  do  not  believe  that  this  is  an  office  in 
the  first  place;  but  even  if  it  were  an  office,  I  should  hesitate  to  impose  upon  the  con- 
sciences of  men  on  this  floor  whom  I  know  are  opposed  on  principle  to  taking  this  oath. 
Some  members  have  said  to  me,  as  did  the  learned  gentleman  from  Norfolk  awhile  ago, 
that  it  is  in  the  power  of  this  body  to  definitely  finish  the  work  of  this  Convention  and  to 
send  it  out  to  the  people  of  Virginia  in  a  completed  state.  If  we  have  that  power  then 
the  moment  will  come  when  we  shall  be  called  upon  to  vote  on  the  question,  "Shall  this 
Constitution  be  adopted  in  place  of  the  old  Constitution?"  and  the  minute  we  do  it  we 
violate  the  oath  that  you  would  require  of  us,  if  the  resolution  of  the  gentleman  from 
Norfolk  should  pass.  I  am  unwilling  to  put  that  upon  my  conscience  or  upon  the  con- 
sciences of  this  Convention,  and  I  hope  niy  friend  from  Staunton  (Mr.  Braxton)  will 
withdraw  the  motion  to  lay  upon  the  table  and  that  we  shall  be  allowed  to  settle  the  ques- 
tion now  and  here. 

Mr.  Thom:  Mr.  Chairman,  I  desire  to  be  allowed  to  say  a  word  upon  this  question 
right  now.  and  then  I  will  stop.  My  friend,  Mr.  Glass,  objects  to  this  matter  on  account 
of  a  proviso  in  Section  12  of  Article  II.  of  the  Constitution,  as  follows: 

Provided  that  no  amendment  or  revision  shall  be  made  that  shall  deny  or  in  any 
way  impair  the  right  of  suffrage,  or  any  civil  or  political  right  as  conferred  by  this 

t^ncfi^n""         ^  ^^^^^       ^"  ^^'^'^''^  ^^^""^^  ^i^^^^t 

Now,  it  is  obvious  that  that  is  nothing  more  than  what  is  contained  in  the  Fifteenth 
Amendment.  We  can  do  just  as  much  with  that  proviso  in  the  way  of  changing  this 
suffiage  as  we  can  with  the  Fifteenth  Amendment  to  the  Constitution  in  force.  There  is 
no  difficulty  whatever  in  changing  the  Constitution  in  the  matter  of  suffrage  in  any  mat- 
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ter  which  is  applied  to  all  sections  alike,  and  there  is  no  possibility  outside  of  that  to  do 
otherwise. 

Mr.  Glass:  Mr.  Chairman,  I  do  not  agree  with  my  friend  from  Norfolk  at  all.  The 
langtiage  of  Section  12  of  the  Constitution  of  Virginia  is  not  identical  with  the  provision 
of  the  Constitution  of  the  United  States  quoted  by  my  friend.  The  Constitution  of  the 
United  States  prohibits  the  passage  of  any  law  discriminating  as  to  "race,  color,  or  pre- 
vious condition  of  servitude."  Section  12  of  the  Virginia  Constitution  says  there  shall  he 
no  alteration  in  the  existing  suffrage  laws  "except  for  causes  which  apply  to  all  persons 
and  classes  without  distinction."  Now,  then,  suppose  this  Convention  were  to  embody  in 
a  suffrage  clause  an  educational  and  a  property  qualification,  and  then  Avere  to  provide 
that  those  qualifications  should  not  apply  to  persons  who  have  rendered  loyal  military 
service  to  their  cotmtry  and  to  the  State  of  Virginia.  That  wotild  not  be  a  distinction  as 
to  "race,  color,  or  previous  condition  of  servitude,"  but  it  would  be  a  discrimination  as 
to  "persons  and  classes."  There  is  a  vast  difference  here.  But  suppose  this  Section  12 
had  provided  that  no  amendment  or  revision  whatsoever  should  be  made  to  the  existing 
Constitution  which  at  all  altered  the  present  basis  of  suffrage? 

Mr.  Thom:  Ve  may  be  in  favor  of  doing  it  by  revolutionary  proceedings.  (Laugh- 
ter.) 

.Mr.  Glass:  Well.  I  am  in  favor  of  doing  it  by  revohitionary  proceedings  right  now. 
(Applause.)  I  think  this  indefinable  discrimination  sotight  to  be  made  between  a  "peace- 
able process"  and  a  revolutionary  convention  has  no  place  here.  (Applause.) 

Xot  only  that,  but  I  would  call  my  esteemed  friend's  attention  to  the  fact  that  his 
resolution  begs  the  whole  question.  It  is  an  evasion  of  the  very  issue  which  he  says  is 
vital;  on  that  point  it  is  a  quibble.  For  he  says  in  his  argument  that  we  must  take  the 
oath  because  we  are  officers  of  the  State  of  Virginia,  while  the  resolution  itself  waives 
the  whole  of  that  proposition,  and  says  it  Avill  not  undertake  to  interpret  the  situation  in 
that  regard. 

If  it  is  a  question  of  such  gravity;  if  the  member  from  Xoriolk  has  so  solemn  a  con- 
viction that  we  are  officers  and  cannot  proceed  except  under  this  oath  of  office,  let  him 
have  his  resolution  say  so.  It  does  not  say  so;  btit  I  say  that  umder  this  proposed  oatii 
of  office  there  is  grave  doubt  in  my  mind  whether  we  can  make  any  alteration  whatsoever 
of  the  suffrage  clause  of  the  Underwood  Constitution  which  would  amount  to  a  thrip  of 
the  fingers. 

Mr.  Braxton:  ]\Ir.  Chairman,  I  now  renew  my  motion  to  lay  on  the  table  the  motion 
of  the  gentleman  from  Norfolk. 

The  question  being  taken  on  the  motion  of  Mr.  Braxton  to  lay  the  resolution  on  the 
table,  the  result  was  announced — yeas,  56;  nays,  37 — as  follows: 

Yeas — W.  A.  Anderson,  Rufus  A.  Ayers,  .John  S.  Barbour,  Joseph  L.  Barham. 
Thomas  H.  Barnes,  Wm.  H.  Boaz,  D.  W.  Bolen,  A.  C.  Braxton,  J.  Thompson  Brown 
Hunter  B.  Chapman,  H.  F.  Crismond,  John  AV.  Daniel,  W.  F.  Dunaway,  D.  Q.  Eggleston. 
B.  J.  Epes,  Henry  Fairfax,  Alhevt  Fletcher,  H.  D.  Flood,  G.  T.  Garnett,  J.  W.  Gilmore. 
Carter  Glass,  B.  T.  Gordon,  James  W.  Gordon,  Beriyman  Green,  T.  L.  Gwyn,  B.  A. 
Hancock,  T.  W.  Harrison,  J.  M.  Hooker,  E.  W.  Hubard,  Eppa  Htmton,  Jr.,  J.  H.  Ingram. 
Claggett  B.  Jones,  G.  W.  Jones,  J.  H.  Lindsaj^  E.  H.  Lovell,  James  W.  Marshall,  Chas. 
V.  Meredith,  C.  E.  Miller,  Thomas  J.  Moncure,  Virginius  Newton,  D.  C.  O'Flaherty, 
J.  W.  Orr,  R.  S.  Parks,  Wm.  B.  Pettit,  J.  M.  Quarles,  J.  B.  Richmond,  F.  L.  Smith,  J.  B.  "C. 
Thornton,  Robert  Turnbuil,  Gordon  L.  Vincent,  C.  Harding  Walker,  Walter  A.  Watson, 
J.  M.  Willis,  George  D.  Wise,  Eugene  Withers,  :\Ir.  President — 56. 

Nays — George  K.  Anderson,  M.  H.  Barnes,  Robert  W.  Blair,  Wood  Bouldin,  J.  A. 
Bristow,  D.  Tucker  Brooke,  Wm.  E.  Cameron,  Clarence  J.  Campbell,  P.  W.  Campbell, 
Hill  Carter,  W.  L.  Cobb,  B.  A.  Davis,  George  N.  Earman,  A.  P.  Gillespie,  R.  L.  Gordon, 
Roger  Gregory,  Alexander  Hamilton,  L.  A.  Hardy,  Goodrich  Hatton,  George  B.  Keezell. 
Gilmor  S.  Kendall.  John  W.  Lawson,  A.  T.  Lincoln.  Richard  Mcllwaine,  R.  Walton 
Moore,  James  Mundy.  A.  L.  Pedigo,  Nathan  Phillips,  John  Garland  Pollard,  W.  N. 
Portlock,  Timothy  Rives,  W.  Gordon  Robertson,  Joseph  Stebbins,  Henry  C.  Stuart. 
John  C.  Summers,  George  P.  Tarry,  A.  P.  Thom,  S.  P.  Waddill,  A.  C.  Walter,  N.  B. 
Westcott,  Jonathan  Woodhouse,  J.  C.  Wysor,  W.  T,  Yancey — 37. 
2— Const.  Deb. 
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Mr.  Eppa  Hunton,  Jr.,  moved  to  proceed  to  the  election  of  a  permanent  President, 
which  was  agreed  to. 

Mr.  R.  Walton  Moore  nominated  Mr.  John  Goode,  of  the  county  of  Bedford,  as  follows: 
The  very  brief  but  very  brilliant  list  of  those  who  have  presided  over  our  Constitu- 
tional Conventions  can  by  no  possibility  lose  anything  in  distinction  when  we  add  to  it 
the  name  of  the  gentleman  I  now  present,  the  honorable  member  from  the  county  of 
Bedford,  Mr.  John  Goode.  (Applause.) 

So  far  as  the  record  shows  it  was  not  considered  necessary  at  the  time  of  their  selec- 
tion to  speak  in  detail  of  the  men  who  have  preceded  him  in  this  high  station — such  men 
as  Edmund  Pendleton,  Philip  Barbour,  and  John  Y.  Mason.  It  is  equally  unnecessary 
ta-day  to  speak  in  detail  of  Mr.  Goode. 

His  career  has  run  through  a  period  of  half  a  century.  The  country  knows  him,  the 
State  knows  him,  and  both  esteem  him.  They  both  give  him  their  entire  confidence.  He 
has  been  much  in  the  public  service,  and  whether  discharging  oflScial  duties  in  Rich- 
mond or  at  Washington,  the  elevation  of  his  character,  the  conservatism,  strength,  and 
cultivation  of  his  intellect,  his  gifts  as  an  orator,  and  his  perfect  fidelity,  have  won  for 
him  continually  increasing  respect  and  admiration.  (Applause.) 

So  far  as  his  devotion  to  Virginia  is  concerned — the  Virginia  to  which  at  this  time 
we  are  turning  in  our  thoughts  with  peculiar  love  and  affection — it  has  been  complete 
and  absolute.  He  cherishes  all  of  her  memories.  He  is  imbued,  as  few  men  now  are,  with 
the  splendid  spirit  of  her  past.  He  preserves  to  himself,  and  he  aims  to  preserve  for  all 
the  people,  the  great  lessons  of  her  historj^  and  her  traditions.  As  for  her  present,  he 
understands  it — the  problems  that  painfully  press  for  solution,  and  the  difficulties  that 
surround  their  consideration.  Though  far  advanced  beyond  the  time  to  which  enthu- 
siasm and  hope  seem  especially  to  belong,  full  of  courage,  he  looks  forward  now  to  the 
future  with  faith  in  the  destiny  of  the  Commonwealth  which  he  has  served  in  days  gone 
by,  and  which  he  is  to  serve  again. 

Mr.  Goode's  is  a  familiar  presence  in  this  historic  hall.  Here  in  the  springtime  of 
his  life,  he  sat  as  a  member  of  the  General  Assembly.  Here,  when  his  powers  had 
matured,  he  stood  with  the  statesmen  of  Virginia  and  the  South,  dealing  with  mighty 
issues  which  devolved  upon  the  Secession  Convention  and  the  Confederate  Congress. 
And  now  he  comes  here  again,  in  the  evening  of  his  days,  to  contribute  what  may  be  his 
last  public  labors,  to  the  great  work  which  the  sovereign  people  of  this  Commonwealth 
have  decreed.  Unchallenged  and  unsurpassed  in  experience  and  patriotism,  in  wisdom 
and  in  moderation,  Mr.  Chairman,  I  respectfully  nominate  him  for  the  presidency  of  this 
Convention.  (Applause.) 

Mr.  John  W.  Daniel  seconded  the  nomination  in  the  following  words: 
I  shall  detain  the  Convention  but  a  moment,  and  shall  add  but  a  word  to  what  has 
been  so  admirably  and  eloquently  said  by  the  member  from  Fairfax.  There  is  no  man 
in  our  Commonwealth  who  is  better  or  more  favorably  known  throughout  its  limits 
than  thfe  distinguished  gentleman  whom  he  has  put  in  nomination.  With  ripe  wisdom, 
and  an  enthusiasm  for  what  is  right,  honorable  and  just  (which  enthusiasm  he  has  borne 
throughout  his  life),  we  may  well  say  of  him  that  he  has  sounded  a  clear  note  over  all 
the  battlefields  of  patriotism  and  of  true  democracy  in  the  Old  Dominion,  and  that  he 
has  not  only  preached,  but  he  has  acted  up  to  the  true  Jeffersonian  test  of  oflace-holding, 
in  giving  to  his  fellow  statesmen  and  countrymen  the  example  of  a  life  which  has  been 
honest,  just  and  capable  in  all  of  its  undertakings.  (Applause.) 

Possessing  the  universal  confidence  of  this  Convention,  it  affords  me  great  pleasure 
to  second  his  nomination;  and  possessing  the  confidence  of  the  people  of  the  Common- 
wealth, I  know  they  will  welcome  the  fact  that  we  have  made  the  Hon.  John  Goode  the 
President  of  this  body.  (Applause.) 

There  being  no  further  nominations,  Mr.  Goode  was  unanimously  chosen  President 
of  the  Convention,  and  thereupon  took  the  chair. 
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ADDRESS  OF  PRESIDENT  GOODE. 

Gentlemen  of  tlie  Convention: 

I  beg  leave  to  tender  to  you  my  sincere  and  heartfelt  thanks  for  the  distinguished 
honor  you  have  conferred  upon  me,  and  to  bespeak  your  kind  forbearance  toward  my 
shortcomings  while  I  may  be  the  occupant  of  the  chair,  and  to  invoke  your  generous 
support  in  the  discharge  of  the  responsible  duties  to  which  you  have  called  me  with 
such  flattering  unanimity. 

It  is,  indeed,  a  high  distinction  to  be  chosen  as  the  presiding  officer  of  this  body 
of  Virginians,  clothed,  temporarily',  with  the  sovereignty-  of  the  State,  and  commis- 
sioned by  her  people  to  execute  the  most  important  trust  that  could  possibly  be  confided 
to  their  representatives. 

In  obedience,  gentlemen,  to  the  voice  of  our  constituents,  we  have  come  from  all 
sections  of  the  State  to  take  counsel  together  and  interchange  opinions,  and  to  deter- 
mine questions  of  the  highest  and  most  momentous  magnitude,  which  vitally  affect  the 
peace,  the  safety  and  the  prosperity  of  our  people.  It  is  no  easy  task  to  frame  the 
organic  law  of  a  great  Commonwealth  like  ours.  It  is  a  task  to  be  approached  in  the 
fear  of  God.  with  sole  reference  to  the  public  good,  and  with  unaffected  diffidence  in  our 
capacity  to  measure  up  to  all  the  requirements  of  the  occasion. 

It  has  been  said  that  the  greatest  of  all  builders  are  the  builders  of  States.  The 
time  has  been  when  Virginians  were  recognized  as  master-builders  in  the  work  of 
framing  constitutions.  They  promulgated  the  first  written  constitution  for  a  free  and 
independent  Commonwealth  ever  known  to  mankind.  The  convention  that  framed 
that  constitution  met  in  the  old  Colonial  Capitol  at  VTlliamsburg  on  the  sixth  daj^  of 
]May,  177G.  It  was  composed  of  men  whose  names  have  been  linked  with  immortality; 
men  who  will  be  held  in  grateful  remembrance  by  their  admiring  countrymen  as  long 
as  liberty  shall  have  a  votary  upon  earth.  It  is  no  exaggeration  to  say  that  the  Declara- 
tion of  Rights,  drawn  by  George  Mason,  and  adopted  by  that  convention,  is  the  most 
complete  summary  of  the  rights  of  men  and  the  principles  of  free  government  that  has 
ever  been  furnished  to  the  world. 

On  the  fifth  day  of  October,  1829,  another  convention  of  intellectual  giants  met 
here  in  the  city  of  Richmond.  It  was  composed  of  men  who  have  never  been  surpassed 
in  any  age,  or  in  any  country,  in  learning,  wisdom,  ability  and  patriotism. 

On  the  14th  of  October,  1850,  the  third  Constitutional  Convention  met  in  this  city. 
It  was  composed  of  able  and  patriotic  men,  not  so  distinguished,  perhaps,  as  their  prede- 
cessors of  1776  and  1829. 

During  the  dark  days  of  reconstruction,  before  the  passions  engendered  by  the 
war  ha4  cooled,  another  convention  assembled  in  this  city  and  framed  a  constitution 
under  which  we  now  live — with  some  modifications.  That  convention  was  composed 
of  aliens  to  the  Commonwealth,  and  newly  emancipated  slaves.  Virginians  to  the  man- 
ner born,  who  owned  the  property  and  paid  the  taxes,  and  who  represented  the  virtue 
and  intelligence  of  the  Commonwealth,  were  placed  under  the  ban  of  proscription  and 
excluded  from  its  halls.  The  Constitution  was  proposed  as  a  condition  precedent  to  the 
readmission  of  the  State  into  the  Union,  and  to  its  representation  in  Congress.  The 
white  people  of  Virginia  have  no  prejudices  and  no  animosity  toward  the  colored 
race.  On  the  contrary,  they  entertain  for  the  members  of  that  race  the  most  kindly 
feeling  and  desire  to  help  them  in  every  legitimate  way. 

The  people  have  submitted  patiently  to  this  Constitution,  unsuited,  in  many  re- 
spects, to  present  conditions,  and  unnecessarily  expensive — that  is,  the  government 
established  by  it— and  now,  after  waiting  patiently  for  thirty  odd  years,  they  have  called 
this  Convention,  and  I  take  the  leave  to  say  to  you,  my  fellow  members,  that  they  will 
be  grievously  disappointed  if  we  fail  to  reduce  the  expenses  of  our  State,  county,  and 
city  governments.  (Applause.) 

That  reduction  can  be  accomplished  by  a  thorough  reform  in  our  judicial  system, 


20 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIEGINIA. 


and  by  the  abolition  of  all  offices  that  may  be  dispensed  with  without  detriment  to  the 
public  service,  and  with  due  regard  to  honesty  and  efficient  administration. 

The  ordinary  expenses  of  government  must  be  met.  The  unfortunate  insane,  deaf, 
dumb,  and  blind,  must  be  provided  for.  We  are  bound  by  every  consideration  of  duty 
and  of  honor  to  take  care  of  our  disabled  Confederate  veterans  (great  applause),  and 
as  far  as  possible  to  smooth  their  pathway  to  the  grave  (great  applause).  The  time  is 
not  distant  when,  under  the  law,  a  higher  rate  of  interest  must  be  paid  upon  the  indebt- 
edness of  the  State.  Under  these  circumstances  it  becomes  absolutely  indispensable  to 
reduce  the  expenses  of  our  State  government,  if  we  would  avoid  additional  taxation. 

Another  subject  of  transcendent  interest  and  importance  is  that  of  suffrage.  The 
right  of  suffrage  is  not  a  natural  right.  It  is  a  social  right  and  must  necessarily  be 
regulated  by  society.  Virginia,  within  her  own  borders,  can  regulate  it  according  to  her 
own  sovereign  will  and  pleasure,  provided  she  does  not  violate  the  Constitution  of  the 
United  States.  That  Constitution  does  not  confer  suffrage  upon  any  citizen;  it  only 
prevents  preference  in  this  particular  to  one  citizen  over  another  on  account  of  race, 
color,  or  previous  condition  of  servitude.  Before  the  adoption  of  the  Fifteenth  Amend- 
ment, that  might  have  been  done;  since  the  adoption  of  the  Fifteenth  Amendment,  that 
cannot  be  done. 

Now  I  repeat,  our  people  have  no  prejudice,  no  animosity,  against  the  members  of 
the  colored  race,  but  they  believe,  and  I  believe  with  them,  that  the  dominant  party  in 
Congress  not  only  committed  a  stupendous  blunder,  but  a  crime  against  civilization  and 
Christianity,  when,  against  the  advice  of  their  wisest  leaders,  they  required  the  people 
of  Virginia  and  the  South,  under  the  rule  of  bayonet,  to  submit  to  universal  negro  suf- 
frage. (Applause.) 

The  negro  had  just  emerged  from  a  state  of  slavery;  he  had  no  education,  he  had 
no  experience  in  the  duties  of  citizenship.  He  had  no  qualification  for  participation  in 
the  functions  of  government.  The  all  powerful  Creator,  for  some  wise  purpose,  had 
made  him  inferior  to  the  white  man,  and  ever  since  the  dawn  of  history,  as  the  pictured 
monuments  of  Egypt  attest,  he  had  occupied  a  position  of  inferiority.  In  the  language 
of  an  eminent  Virginian,  on  another  occasion,  he  had  founded  no  empire,  he  had  built 
no  towered  city,  invented  no  art,  discovered  no  truth,  bequeathed  no  evei  lasting  posses- 
sion to  the  future  through  law-giver,  hero,  bard,  benefactor  of  mankind. 

Under  these  circumstances,  I  repeat,  that  to  install  universal  negro  suffrage  was  a 
grievous  wrong,  not  only  to  the  white  race,  but  to  the  colored  race  also.  It  would  have 
been  better  for  the  colored,  as  well  as  the  white  people,  that  intelligence  should  have 
been  allowed  to  rule.  But  here  to-day  we  are  confronted  with  difficulties.  When  the 
era  of  good  feeling  shall  be  entirely  restored  between  the  sections  and  all  of  the  hates 
growing  out  of  the  unhappy  fratricidal  strife  shall  be  forever  "in  the  deep  bosom  of  the 
ocean  buried,"  it  may  be  that  our  northern  fellow-citizens  for  the  good  of  our  own  com- 
mon country,  and  for  the  elevation  of  American  citizenship,  may  consent  to  the  repeal 
of  that  amendment,  but  until  that  auspicious  day  shall  come,  we  are  bound  in  honor 
and  in  good  faith  to  observe  it  and  to  obey  it  because  it  is  a  part  of  the  supreme  law  of 
this  land. 

Now,  gentlemen,  how  is  this  difficult  question  to  be  solved?  It  is  not  my  province 
to  suggest.  That  will  be  determined  by  your  own  superior  wisdom,  after  mature  con- 
sideration and  calm  deliberation,  and  with  your  permission,  I  will  take  leave,  very 
briefly,  to  call  your  attention  to  certain  provisions  inserted  in  some  of  the  constitu- 
tions which  have  been  recently  adopted  by  our  sister  States  of  the  South. 

The  new  Constitution  of  Mississippi,  adopted  in  November,  1890 — which  has  been 
copied,  in  the  main,  by  South  Carolina — provides,  or  confers  the  right  of  suffrage  upon 
all  sane  male  inhabitants  of  the  State,  twenty-one  years  of  age,  who  have  resided  in 
the  State  two  years,  and  one  year  in  the  district,  city  or  town  in  which  they  offer  to 
vote,  and  who  have  been  duly  registered.  It  provides  also  for  the  prepayment  of  a 
capitation  tax  of  two  dollars,  and  authorizes  the  counties  to  impose  an  additional  capi- 
tation tax  of  one  dollar  on  the  whole  capitation  tax,  in  both  cases,  to  be  devoted  ex- 
clusively to  the  common  schools.   It  provided,  in  addition  to  the  foregoing  qualifications. 
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that  an  exception  shall  be  made.  It  requires  that  every  man  offering  to  vote  shall  be 
able  to  read  the  Constitution,  or,  if  he  is  unable  to  read,  when  it  is  read  to  him  he  shall 
be  able  to  give  a  reasonable  interpretation  thereof. 

Now,  that  is  the  Constitution  of  Mississippi,  copied  by  South  Carolina.  According 
to  the  decision  of  the  Supreme  Court  that  Constitution  is  valid.  The  Supreme  Court 
of  the  United  States,  in  the  case  of  Williams  vs.  Mississippi,  reported  in  170  U.  S.  Re- 
ports, decided  unanimously — without  a  dissenting  voice — that  this  Constitution  was  not 
in  conflict  with  the  Fourteenth  Amendment,  because  there  was  no  discrimination  by  its 
terms,  according  to  race,  color,  or  previous  condition  of  servitude. 

According  to  the  testimony  of  m.en  who  enjoy  the  respect  and  confidence  of  the  entire 
country,  those  two  Commonwealths — Mississippi  and  South  Carolina — have  made  rapid 
advances  in  material  prosperity.  There  is  less  complaint  of  corruption  in  politics,  and 
according  to  the  universal  testimony,  the  condition  of  the  colored  man  is  better  than  it 
has  ever  been  since  the  enfranchisement  in  the  days  of  reconstruction.  In  the  summer  of 
1900  the  State  of  North  Carolina,  by  an  overwhelming  majority,  adopted  a  provision 
similar  to  that  in  force  in  the  State  of  Louisiana.  Louisiana  disfranchises  every  man  who 
is  unable  to  read  or  write,  except  those  who  own  three  hundred  dollars  worth  of  taxable 
property  and  who  have  paid  the  taxes  thereon  on  or  before  the  time  he  is  called  upon  to 
vote,  and  North  Carolina  has  adopted  a  similar  provision.  Georgia  has  a  similar  pro- 
vision, and  many  men,  whose  opinions  are  entitled  to  great  weight,  are  of  opinion  that 
the  best  solution  of  the  problem  would  be  the  insertion  of  a  clause  in  our  new  Constitu- 
tion requiring  the  prepayment  of  a  capitation  tax  and  the  payment  of  all  taxes  with 
which  the  voter  has  been  assessed  for  the  preceding  two  years,  with  an  exception  in  favor 
of  those,  and  the  descendents  of  those,  who  have  rendered  military  service  to  the  State 
or  country  in  time  of  war. 

Now,  gentlemen,  it  is  not  to  be  supposed  that  this  learned  body  will  copy  the  work 
of  any  other  body.  We  are  here  as  Virginians  to  make  a  Constitution  for  Virginia,  and 
Virginia  heretofore  has  been  accustomed  to  lead  and  not  to  follow,  but  I  have  thought  it 
appropriate  to  call  attention  to  the  experience  of  some  of  our  sister  States  of  the  South 
which  have  been  confronted  with  similar  conditions.  Allow  me  to  express  the  hope  that 
as  a  beneficent  result  of  whatever  plan  of  suffrage  you  may  adopt  politics  in  Virginia  may 
be  so  purified  that  in  all  the  years  to  come  her  escutcheon  shall  not  be  stained  by  any  act 
of  fraud,  bribery,  corruption,  false  registration,  false  counting,  or  any  debauching  methods 
in  the  conduct  of  the  elections.  (Great  applause.)  The  safety  and  the  perpetuity  of  our 
free  institutions  depend  upon  the  purity  and  the  inviolability  of  the  ballot.  (Applause.) 

In  addition  to  these  subjects  to  which  I  have  briefly  adverted,  and  which  I  shall  not 
discuss,  such  as  the  adoption  of  a  wise  and  equitable  system  of  taxation  and  the  preven- 
tion of  unequal  and  unjust  assessments  of  property  in  this  State,  both  real  and  personal, 
is  the  regulation  of  trusts  (applause),  as  far  as  it  can  be  done  under  the  limitations  of  the 
Federal  Constitution,  so  as  to  protect  the  people,  if  possible,  from  the  encroachments  of 
corporate  greed  and  corporate  power  (applause) ;  the  establishment  of  a  liberal  system  of 
public  instruction,  under  which  the  benefits  and  the  blessings  of  a  common  school  educa- 
tion v/ill  be  enjoyed  by  the  children  of  the  Commonwealth,  and  so  as  to  secure  larger  ap- 
propriations of  school  money  and  longer  school  terms. 

Gentlemen,  in  this  the  opening  year  of  the  twentieth  century,  as  we  look  down  the 
far-reaching  slope  of  the  century  that  is  past,  we  have  abundant  reasons  to  render 
thanksgivings  to  the  Omnipotent  Ruler  of  the  Universe,  who  thus  far  has  led  us  on  and 
thus  far  His  power  has  preserved  our  ways.  Invoking  His  guidance  and  blessing  upon  our 
work,  mindful  of  the  proud  traditions  of  the  Commonwealth,  and  looking  to  the  future 
rather  than  the  past,  animated  by  a  spirit  of  fairness  and  justice  to  all  sections  and  all 
interests,  let  us,  my  countrymen,  dedicate  ourselves  to  the  task  of  framing  a  Constitution 
for  Virginia  that  will  be  suited  to  her  present  needs,  and  worthy  of  her  ancient  tradi- 
tions— a  Constitution  that  will  establish  justice,  ensure  domestic  tranquility,  and  promote 
the  welfare  of  our  people;  a  Constitution  that  will  attract  to  her  borders  immigration 
and  capital  from  abroad,  to  assist  in  the  development  of  her  untold  treasures  of  soil  and 
mine  and  forest  and  river;  a  Constitution  under  which  she  may  move  forward  during  the 


22 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIEGINIA. 


coming  years  over  the  bright  track  of  progress  upon  a  new  career  of  prosperity  and  glory. 
(Great  applause.) 

Mr.  Walter  A.  Watson,  of  Nottoway:  Mr.  President,  it  has  pleased  this  honorable 
body  to  place  in  its  presiding  officer's  chair  a  splendid  type  of  the  history  and  traditions 
of  its  people  in  the  past  and  of  its  wisdom  in  the  present.  I  rise  now  for  the  purpose  of 
proposing  for  election  as  the  recording  officer  of  this  body  a  young  gentleman  of  whose 
qualities  of  head  and  heart  we  are  all  familiar,  who  is  a  type  of  the  present  generation, 
which  is  to  meet  the  responsibilities  of  the  future,  and  whose  energy  and  industry  must 
grapple  with  the  questions  which  you  yourself  have  presented.  I  name  a  gentleman  who 
has  not  had  any  chance  to  make  a  personal  history  through  any  period  of  years,  but  who 
comes  from  a  county  that  has  made  history  enough  in  the  Commonwealth  of  Virginia. 
It  is  my  pleasure  to  present  to  the  Convention  the  name  of  Mr.  Joseph  Button,  of  the 
county  of  Appomattox,  for  Recording  Secretary. 

There  being  no  further  nominations,  Mr.  Button  was  unanimously  chosen  Permanent 
Secretary. 

On  motion  of  Mr.  J.  B.  T.  Thornton,  the  President  appointed  the  following  committee 
to  wait  upon  Governor  Tyler,  with  the  request  that  he  address  the  Convention  upon  its 
convening  to-morrow:  J.  B.  T.  Thornton,  Carter  Glass,  William  E.  Cameron,  D.  Tucker 
Brooke,  J.  B.  Richmond. 

On  motion  of  Mr.  Rufus  A.  Ayers,  the  hour  of  12  o'clock  M.  was  fixed  for  the  time  of 
meeting  until  otherwise  ordered. 

Mr.  J.  M.  Quarles  offered  the  following  resolution,  which  was  agreed  to: 

Resolved,  That  the  Secretary  of  this  Convention  be  directed  to  wait  upon  the 
clergymen  of  this  city  and  request  them  to  arrange  among  themselves  so  that  one  of 
them  shall  open  the  sessions  of  the  Convention  each  morning  with  prayer. 

Resolutions,  providing  for  the  appointment  of  a  Committee  on  Rules,  were  offered  by 
James  W.  Gordon,  J.  H.  Lindsay,  and  William  A.  Anderson. 

On  motion  of  Mr.  James  W.  Marshall,  the  Convention  adjourned  at  3:53  P.  M.  until 
to-morrow,  June  13,  1901,  at  12  o'clock  M. 


THURSDAY,  June  13,  1901. 

The  Convention  met  pursuant  to  adjournment,  at  12' o'clock  M. 
Rabbi  Edward  N.  Calisch  offered  prayer. 

On  motion  of  Mr.  D.  Q.  Eggleston,  Mr.  Frank  B.  Watkins,  of  Charlotte  county,  was 
elected  Sergeant-at-Arms. 

On  motion  of  Mr.  Ayers,  Mr.  A.  O.  Sullivan,  of  Montgomery  county,  was  elected  First 
Doorkeeper  by  acclamation. 

On  motion  of  Mr.  Claggett  B.  Jones,  Mr.  W.  P.  Lipscomb,  of  King  and  Queen  county, 
was  elected  Second  Doorkeeper  by  acclamation. 

On  motion  of  Mr.  A.  C.  Braxton,  Mr.  William  A.  Anderson,  of  Rockbridge  county,  was 
unanimously  elected  President  pro  tempore  of  the  Convention. 

The  President:    The  Governor  will  now  be  received. 

Governor  Tyler  having  been  announced,  was  escorted  to  the  President's  desk  by  the 
Sergeant-at-Arms. 

The  President:    The  Chair  takes  great  pleasure  in  presenting  to  the  Convention  the 
Governor  of  the  Commonwealth,  who  is  here  in  response  to  your  invitation  to  address  you. 
The  Governor  thereupon  addressed  the  Convention  as  follows: 
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ADDRESS  OF  GOVERNOR  TYLER. 

Mr.  Preside?it  and  Gentlemen  of  the  Convention 

The  honor  you  have  done  me  in  inviting  me  before  this  Convention  is  deeply  appre- 
ciated. I  know  that  3'ou  have  assembled  here  amid  the  clustering  memories  of  this  old 
Capitol  at  the  command  of  your  patriotic  hearts  to  do  for  old  Virginia  the  service  of 
loyal  sons. 

This,  gentlemen,  is  important  and  particular  vrork.  When  the  bill  authorizing  the 
formation  of  this  body  vras  presented  for  my  approval  as  G-overnor  of  this  Commonwealth 
I  gave  it  long  and  serious  consideration,  and,  as  I  affixed  my  name  to  the  bill,  one  of  our 
clever  city  reporters  heard  from  my  lips  the  old  ejaculation,  '"G-od  save  the  Common- 
wealth."  Knowing  th.e  danger  of  carelessness  and  negligence  at  such  an  important  epoch 
in  our  anairs,  and  knowing  the  reluctance  that  has  been  evidenced  among  good  men  in 
the  past  few  years  to  take  part  in  political  affairs,  I  was  afraid,  for  the  Commonwealth, 
of  the  hands  in  which  this  work  might  fall.  It  is  impossible  to  separate  the  personal 
equation  from  such  momentous  services,  but  when  I  look  into  the  faces  of  this  noble  body 
of  Virginians  I  feel  that  my  prayerful  expression  when  signing  the  bill  has  been  an- 
swered, and  that  the  Commonwealth  is  in  safe  and  wise  hands. 

In  my  inaugural  address,  on  the  1st  of  .January.  1S9>.  I  said:  "I  do  not  understand 
that  the  complaint  of  the  people  is  so  much  at  the  amount  of  salaries  paid,  as  against  the 
number  of  officers  the  present  unsuited  Constitution  allows  to  be  imposed  upon  tliem. 
VTe  have  become  an  office-ridden  people.  In  many  instances  tke  amount  of  salary  is  only 
sufficient  to  invite  a  scramble  for  the  office,  while  the  pay  is  not  enough  to  furnish  even  a 
scanty  support.  The  official  has  to  find  some  other  means  to  supplement  his  income,  and. 
his  other  occupation  usually  receives  about  all  his  time,  the  State  and  county  getting  but 
little  for  the  money  expended."' 

I  bring  these  previous  utterances  before  you  to  show  you  the  earnestness  of  my  spirit 
in  the  work  that  has  been  committed  to  your  hands. 

It  is  not  my  province  to  make  suggestions  as  to  how  best  to  make  needed  changes 
our  organic  law.  I  am  sure  the  wisdom  of  this  Convention  will  devise  the  best  things 
for  the  people  who  have  confided  their  interests  into  its  keeping.  Social  and  political 
problems  are  confronting  you.  As  one  of  your  fellow-citizens,  I  can  only  beg  of  you  to 
search  your  hearts  and  bring  to  the  oppressive  responsibility  of  your  weighty  duties  a 
patriotic  love  of  your  State  and  an  earnest  desire  to  give  to  every  citizen  the  highest 
incentive  and  opportunity  to  improve  himself  and  to  be  of  benefit  to  the  community  in 
which  he  lives. 

To  induce  people  and  money  :o  come  and  dwell  with  us,  something  tangible,  some- 
thing practical,  must  be  offered.  VTien  I  was  in  the  Senate  of  Virginia  in  lS77--"78,  it 
was  my  privilege  to  offer  a  bill  in  that  body  to  exempt  from  taxation  for  a  period  of 
ten  years  all  foreign  capital  invested  in  developing  new  mining  and  manufacturing  in- 
dustries. It  was  then  claimed  that  the  Constitution,  wliich  declared  that  all  raxatloiL 
should  be  equal  and  uniform,  forbade  the  passage  of  such  a  law,  and  the  bill  was  de- 
feated. 

In  ISTO  Virginia,  with  an  area  42,320  square  miles,  had  a  population  of  1,225,163. 
while  Massachusetts,  with  an  area  of  only  8,546  square  miles,  had  a  population  of  1,45 T.- 
Sol. In  1900  Virginia  had  increased  her  population  to  1,854,154.  or  about  50  per  cent., 
while  Massachusetts  had  2,805,346,  or  an  increase  of  nearly  125  per  cent. 

The  increase  in  wealth  and  internal  development  shows  even  greater  disparage- 
ment. The  total  assessed  valuation  of  real  and  personal  property  taxed  in  Virginia  in 
IS 70  was  three  hundred  and  sixt^'-five  million,  four  hundred  and  thirty-nine  thousand 
and  nine  hundred  and  seventeen  dollars  (:|365,439,917) ,  while  in  Massachusetts  there  was 
one  billion,,  five  hundred  and  ninety-one  million,  nine  hundred  and  eighty-three  thousand 
one  hundred  and  twelve  dollars  (S1,591,9S3,112) ,  while  in  1S90  (the  statistics  for  1900  ar-r 
not  obtainable)  Virginia  had  four  hundred  and  fiiteen  million  two  hundred  and  forty- 
nine  thousand  one  hundred  and  seven  dollars  (S415,249,107),  or  an  increase  of  about 
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20  per  cent.,  while  Massachusetts  had  two  billions  one  hundred  and  thirty-four  thousand 
six  hundred  and  twenty-six  dollars  ($2,000,134,626),  or  an  increase  of  about  100  per 
cent.,  nearly  one  and  one-half  times  the  total  taxable  values  of  the  State  of  Virginia, 
How  is  it  that  this  little  State,  one-fifth  the  size,  and  not  half  so  richly  endowed  in 
natural  resources  of  either  climate,  soil  or  mineral,  should  have  so  far  outstripped  this 
old  Commonwealth?  Surely  there  is  some  reason  for  it  that  ought  to  be  explained  and 
some  difficulty  that  ought  to  be  removed. 

Georgia,  in  the  early  days  after  the  war,  adopted  a  wise  policy  for  encouraging 
capital  to  invest  within  her  borders,  and  she  more  than  doubled  her  population  and  tax- 
able values.  There  are  some  who  will  argue  against  this  policy;  they  say  it  is  not  just 
to  the  industries  and  mines  we  have,  to  give  new  enterprises  such  an  advantage  over 
the  old.  But  the  Commonwealth  of  Virginia  has  a  right  to  offer  inducements,  to  have 
created  within  her  borders  new  taxable  values,  and  it  is  a  short-sighted  policy  that 
would  stand  in  the  path  of  such  progress  and  development.  There  is  no  industry  in  this 
State  that  would  not  be  benefited  by  having  many  more  like  it  near,  and  certainly, 
when  we  consider  that  when,  in  so  short  a  time  as  ten  years  in  the  life  of  a  State,  all  the 
others  would  be  helping  to  bear  the  burden  of  taxation,  we  would  see  how  rapid  would 
be  the  growth  and  how  much  lighter  the  burden  when  thus  distributed.  Let  us  make 
a  bid  for  fifty  shipyards  like  the  ones  at  Newport  News  and  Richmond,  and  create  scenes 
along  the  banks  of  our  rivers  like  the  one  I  once  beheld  on  the  Clyde  at  Glasgow,  where 
I  counted  over  three  hundred  large  vessels  being  built  along  the  banks  of  that  river. 
Why  cannot  we  have  works  of  this  kind  on  the  James  and  on  the  Appomattox?  Why 
cannot  we  develop  the  magnificent  water-powers  that  flow  from  the  summits  of  the 
Alleghany  and  Blue  Ridge  mountains  down  to  the  sea? 

You  have  come  here  to  purify,  exalt  and  ennoble  the  citizenship  of  the  State,  and 
to  put  just  and  necessary  restrictions  upon  suffrage.  You  have  come  here  to  provide 
equable  and  properly  proportioned  assessment  of  property  values  so  that  the  burdens  of 
taxation  may  rest  upon  all  alike  in  proportion  to  the  protection  and  enjoyment  they 
receive  under  the  laws.  You  have  come  here  to  devise  an  economical  expenditure  of 
the  funds  raised  by  the  taxing  power  and  to  see  that  when  they  are  collected  they  are 
sacredly  guarded  and  honestly  expended.  Public  officials  are  necessary  and  public 
offices  should  always  be  objects  of  honor  and  trust,  but  when  there  are  more  officials 
and  more  offices  than  the  needs  of  the  people  require,  then  it  degenerates  into  a  sloth- 
ful and  dishonest  waste.  In  this  particular  again  I  need  hardly  remind  you  of  your 
duties.  The  patient  is  on  the  table  and  the  surgeon's  knife  is  in  your  hands.  Let  the 
operation  be  both  skillful  and  expeditious. 

But  while  you  have  come  here  for  all  these  things  and  by  common  consent  you  can 
hardly  leave  here  without  instituting  the  needed  reforms  and  giving  them  your  most 
faithful  attention,  yet  allow  me  to  insist  that  you  have  also  come  here  as  the  one  body 
with  sufficient  power,  that  has  assembled  in  this  Commonwealth  within  the  last  thirty- 
five  years  to  speak  with  authority  and  act  with, effectiveness  in  regard  to  the  invitation 
to  be  extended  to  all  the  world  to  bring  their  capital  to  Virginia  and  of  making  Virginia 
their  home.  We  know  that  we  have  the  loveliest  home  life  on  earth,  and  we  know  we 
have  the  sweetest  and  most  beautiful  daughters  on  earth.  We  exemplify  in  our  daily 
lives  the  blessings  that  come  with  Christian  civilization. 

In  conclusion,  I  beg  to  say  that  I  recognize  in  this  body,  as  in  no  other  one  that 
has  assembled  here,  the  very  presence  of  the  Virginia  people.  You  are  Virginia.  You 
alone  have  authority  to  speak  for  her  without  limitation  or  restriction.  Her  heart  throbs 
in  your  hearts.  Your  voices  are  her  mouth-piece.  Your  acts  are  her  acts.  Your  char- 
acter is  her  character,  and  with  a  heartfelt  wish  that  high  Providence  will  bless  and 
preside  over  your  deliberations  and  acts,  I  salute  you  with  my  most  considerate 
obeisance  and  profound  respect.    (Prolonged  applause.) 

At  the  conclusion  of  Governor  Tyler's  address  he  was  thanked  by  resolution  of  the 
Convention  and  extended  the  liberties  of  the  floor. 

The  President:  The  Chair  desires  to  announce  the  committees  authorized  to  be 
appointed  by  the  Convention. 
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Committee  on  Organization — W.  A.  Anderson,  John  W.  Daniel,  H.  D.  Flood,  Eugene 
Withers,  Virginius  Newton,  A.  P.  Thom,  Alexander  Hamilton,  J.  H.  Ingram,  Rufus  A. 
Ayers,  J.  C.  Wysor,  Claggett  B.  Jones,  H.  F.  Crismond,  Thomas  H.  Barnes,  D.  W.  Bolen, 
W.  Gordon  Robertson,  Joseph  Stebbins,  AV.  H.  Boaz,  George  B.  Keezell,  Francis  L 
Smith,  R.  L.  Gordon,  Richard  Mcllwaine. 

Committee  on  Privileges  and  Elections — A.  C.  Braxton,  Hill  Carter,  G.  T.  Garnett, 
D.  Q.  Eggleston,  James  W.  Gordon,  Goodrich  Hatton,  A.  P.  Gillespie,  Robert  W.  Blair, 
John  C.  Summers. 

Committee  on  Rules — George  D.  Wise,  James  W.  Marshall,  J.  M.  Quarles,  John  W. 
Lawson,  Berryman  Green,  Wood  Bouldin,  C.  Harding  Walker,  John  S.  Barbour,  Robert 
Turnbull,  R.  S.  Parks. 

Committee  on  Reporting  and  Publishing — Carter  Glass,  J.  H.  Lindsay,  J,  M.  Willis, 
Henry  Fairfax,  C.  Y.  Meredith,  G.  K.  Anderson,  B.  A.  Hancock. 

The  Convention  adjourned  until  Tuesday,  June  ISth,  at  12  o'clock  M. 


TUESDAY,  June  18,  1S01. 

The  Convention  assembled  at  12  o'clock  M. 

Prayer  by  the  Rev.  George  Cooper,  D.  D.,  of  Richmond. 

Messrs.  Gilmor  S.  Kendall,  of  Xortham.pton,  and  Henry  C.  Stuart,  of  Russell,  ap- 
peared and  took  their  seats. 

Mr.  Claggett  B.  Jones,  by  request,  presented  the  petition  of  Mr.  Morgan  Treat,  con- 
testing the  seat  of  Mr.  Roger  Gregory  as  the  delegate  from  the  counties  of  King  William 
and  Hanover,  which,  on  his  motion,  was  referred  to  the  Committee  on  Privileges  and 
Elections. 

Mr.  Summers,  arising  to  a  question  of  personal  privilege,  presented  the  following: 

I.  John  C.  Summers,  of  the  coimty  of  Washington  and  State  of  Virginia,  do  sol- 
emnly swear  that  I  will  support  and  maintain  the  Constitution  and  laws  of  the  United 
States,  and  the  Constitution  and  laws  of  Virginia;  that  I  recognize  and  accept  the  civil 
and  political  equality  of  all  men,  before  the  law,  and  that  I  will  faithfully  perform  the 
duty  of  delegate  to  the  Constitutional  Convention  of  Virginia,  to  the  best  of  my  ability. 
So  help  me  God. 

JOHN  C.  SUMMERS. 

Subscribed  and  sworn  to  before  me  the  ISth  day  of  Jtme,  1901,  at  Richmond,  Va. 

S.  B.  WITT, 
Judge  of  the  Hustings  Court  of  Richmond,  A"a. 

The  balance  of  the  day's  proceedings  was  taken  up  with  the  presentation  of  resolu- 
tions asking  State  officers  for  certain  statistical  information;  the  presentation  and  con- 
sideration of  the  report  of  the  Committee  on  Rules;  the  presentation  of  resolutions  of 
greetings  from  business  and  social  bodies  of  Richmond;  the  presentation  and  considera- 
tion of  the  report  of  the  Committee  on  Organization,  and  the  consideration  of  other  rou- 
tine business. 

On  motion  of  Mr.  Quarles,  the  Convention  adjotirned. 


WEDNESDAY,  June  19,  1901. 

The  Convention  assembled  at  12  o'clock  M. 

Prayer  by  Rev.  Dr.  Clarke,  of  the  Protestant  Episcopal  Church. 

The  day  was  consumed  in  further  considering  the  report  of  the  Committee  on  Rules; 
in  hearing  and  considering  the  report  of  the  Committee  on  Reporting  and  Printing;  in 
considering  further  the  report  of  the  Committee  on  Organization;  in  hearing  and  refer- 
ring resolutions  relating  to  the  contest  of  Mr.  Morgan  Treat  for  the  seat  of  Mr.  Roger 
Gregory  from  the  counties  of  Hanover  and  King  William,  and  in  other  routine  matters, 
.after  which,  on  motion  of  Mr.  Braxton,  the  Convention  adjourned. 


26 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


THURSDAY,  June  20,  1901. 

The  Convention  assembled  at  12  o'clock  M. 

Prayer  by  Rev.  W,  V.  Tudor,  D.  D.,  of  Richmond. 

The  President  announced  the  appointment  of  the  following  pages: 

From  Tidewater,  Emmett  B.  Faison,  of  Portsmouth;  from  Southside,  Wm.  Norfleet, 
of  Amelia;  from  Piedmont,  Geo.  C.  Jordan,  of  Bedford;  from  the  Southwest,  Olin  Rich- 
ardson, of  Smyth;  from  the  Valley,  Gibson  Roy  Warthen,  of  Warren;  from  Richmond 
city,  John  C.  Goode  and  Wm.  P.  M.  Merrill;  recommended  by  the  minority,  Buren  E. 
Walker,  of  Franklin. 

The  day  was  consumed  with  routine  business,  such  as  consideration  of  a  supplemental 
report  from  the  Committee  on  Rules;  consideration  of  a  resolution  having  for  its  pur- 
pose a  change  in  the  place  of  sittings  for  the  Convention  for  thfe  summer  months;  the 
presentation  and  reference  of  a  resolution  on  the  suffrage  by  Mr.  Harrison  and  one  on  the 
same  subject  by  Mr.  Thom,  after  which  the  Convention,  on  motion  of  Mr.  Turnbull,  ad- 
journed. 


FRIDAY,  June  21,  1901. 

The  Convention  assembled  at  12  o'clock  M. 

Prayer  by  Rev.  J.  B.  Hawthorne,  D.  D.,  of  Richmond. 

The  President  announced  the  appointment  of  the  following  standing  committees: 

Committee  on  Preamble  and  Bill  of  Rights,  the  Division  of  the  Governmental  Pow- 
ers, and  on  such  portions  of  the  Constitution  as  shall  not  be  referred  to  other  committees, 
to  be  composed  of  eleven  members,  at  least  one  of  whom  shall  be  chosen  from  each  con- 
gressional district  of  the  State — Messrs.  Green,  Pettit,  Carter,  Barbour,  Westcott,  Eggle- 
ston,  Hatton,  Parks,  Preston  W.  Campbell,  Epes,  Pedigo. 

Committee  on  the  Elective  Franchise,  Qualification  for  Office,  Basis  of  Representation 
and  Apportionment,  and  on  Elections,  to  be  composed  of  twenty-two  members,  at  least 
two  of  whom  shall  be  chosen  from  each  congressional  district  of  the  State — Messrs.  Daniel, 
Chairman;  Wm.  A.  Anderson,  Flood,  Ingram,  Hamilton,  Wise,  Wysor,  Thom,  R.  Lindsay 
Gordon,  Lindsay,  Claggett  B.  Jones,  Stuart,  Green,  Bouldin,  Bolen,  Watson,  Smith,  Ken- 
dall, Thos.  H.  Barnes,  Harrison,  Gillespie,  Thos.  L.  Moore. 

Committee  on  the  Executive  Department,  Ministerial  Officers  of  the  State  Govern- 
ment, and  Bureaus,  to  be  composed  of  eleven  members,  at  least  one  of  whom  shall  be 
chosen  from  each  congressional  district  of  the  State — Messrs.  Cameron,  Glass,  Hancock, 
Fairfax,  Marshall,  Walker,  Lovell,  Flood,  Hooker,  Barham,  Blair. 

Committee  on  the  Legislative  Department,  except  such  matters  as  come  within  the 
jurisdiction  of  other  standing  committees,  to  be  composed  of  eleven  members,  at  least  one 
of  whom  shall  be  chosen  from  each  congressional  district  of  the  State — Messrs.  R.  Walton 
Moore,  Robertson,  Carter,  Westcott,  Turnbull,  Harrison,  Richmond,  Hooker,  Lawson, 
Quarles,  Blair. 

Committee  on  Judiciary,  to  be  composed  of  fifteen  members,  at  least  one  of  whom 
shall  be  chosen  from  each  congressional  district  of  the  State — Messrs.  Hunton,  Meredith, 
Robertson,  Withers,  Cameron,  Thom,  Bennett  T.  Gordon,  Eggleston,  Smith,  Parks,  Ayers, 
Braxton,  Walker,  Summers,  Thos.  L.  Moore. 

Committee  on  the  Organization  and  Government  of  Counties,  to  be  composed  of 
fifteen  members,  at  least  one  of  whom  shall  be  chosen  from  each  congressional  district  of 
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ihe  State — IMessrs.  Tlios,  H.  Barnes,  AViihers.  Garnett,  Keezell.  Hancock,  Thornton.  Tarry, 
Orr,  Gilmore,  Fletcher,  Manly  H,  Barnes,  Woodhouse,  Stebbins,  Walker,  Brisiow. 

Committee  on  the  Organization  and  Government  of  Cities  and  Towns,  to  be  composed 
of  eleven  members,  at  least  one  of  whom  shall  be  chosen  from  each  congressional  district 
of  the  State — ^Messrs.  Brooke.  -James  W.  Gordon,  Marshall,  Rives,  Crismond,  Bolen,  O'Fla- 
herty,  Barbour,  George  K.  Anderson,  Bouldin,  Summers. 

Committee  on  Education  and  Public  Instruction,  to  be  composed  of  fifteen  members, 
at  least  one  of  vrhom  shall  be  chosen  from  each  congressional  district  of  the  State — 
Messrs.  McTlvraine,  Glass,  Lavrson,  Brown,  TVatson,  Th.omton,  Pollard,  Diinavray,  Preston 
Campbell,  TVillis,  Lovell,  Gilniore,  Geo.  W,  Jones.  Earman,  Lincoln. 

Committee  on  Taxation  and  Finance,  to  consist  of  fifteen  members,  at  le-ast  one  of 
whom  shall  be  chosen  from  each  congressional  district  of  the  State — Messrs.  Xewton, 
Fairfax,  Brown,  Boaz.  Hamilton,  Stuart,  Keezell,  Fletcher,  Stebbins,  B.  T.  Gordon,  Hatton, 
Meredith,  Garnett,  Davis,  Mundy, 

Committee  on  Public  Institutions  and  Prisons,  to  be  composed  of  eleven  members,  at 
least  one  of  whom  shall  be  chosen  from  each  congressional  district  of  the  State — Messrs. 
Ayers,  Eggleston,  TTaddill,  Portlock,  Clarence  J,  Campbell,  Yancev.  Hardy,  Moncure, 
Gwyn.  Cobb,  Lincoln. 

Committee  on  Corporations,  to  be  composed  of  eleven  members,  at  least  one  of  whom 
shall  be  chosen  from  each  congressional  district  of  the  State — Messrs.  Braxton,  Brooke, 
Wysor,  Ingram,  Stebbins,  Kendall,  Yancey.  Alcllwaine,  Hunton,  Geo.  TV.  Jones,  Blair. 

Committee  on  Final  Revision  and  Adjustment  of  the  Various  Provisions  of  the  Con- 
stitution that  may  be  agreed  upon  and  upon  the  Schedule,  to  be  composed  of  eleven  mem- 
bers, at  least  one  of  whom  shall  be  chosen  from  each  congressional  district  of  the  State — 
Messrs.  Wm.  A.  .Anderson,  Daniel,  Cameron,  R.  Walton  Moore,  Gregory,  Boaz,  Green, 
Claggett  B.  Jones,  Wysor,  Brooke,  Davis. 

Committee  on  Rules,  to  be  composed  of  eleven  members,  at  least  one  of  whom  shall  be 
chosen  from  each  congi-essional  district  of  the  State — Messrs.  Claggett  B.  Jones,  VTise, 
Petitt,  Richmond,  Bouldin,  :\Ioncure,  Epes,  Portlock,  OTiaherty,  Gvryn,  Lincoln. 

Committee  on  Privileges  and  Elections,  to  be  composed  of  eleven  members,  at  least 
one  of  whom  shall  be  chosen  from  each  congressional  district  of  the  State — Messrs.  Har- 
rison, Turnbull,  Geo.  K.  Anderson,  Pollard,  Dunaway,  Willis,  Quarles,  Pedigo,  Thos.  L. 
Moore,  Gillespie,  Walter. 

Committee  on  Accounts  and  Expenditures  of  the  Convention,  to  be  composed  of  eleven 
members,  at  least  one  of  whom  shall  be  chosen  from  each  congressional  district  of  the 
State — Messrs.  Walker,  Chapman,  Waddill,  Glass,  Barbour,  Orr,  Hubard,  Woodhouse,  Tin- 
cent,  Miller,  Phillips. 

Committee  on  the  Journal  and  on  the  Enrollment  of  the  Ordinances  and  Resolutions 
of  the  Convention,  to  be  composed  of  eleven  members,  at  least  one  of  whom  shall  be 
chosen  from  each  congressional  district  of  the  State — Messrs.  Lindsay,  Marshall,  Manly 
H.  Barnes,  Rives,  Thornton,  Brown,  Hubard,  Barham,  Cobb,  Miller,  Bristow. 

The  President  then  announced  the  appointment  of  the  following  Assistant  Secretaries 
and  Committee  Clerks: 
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First  Assistant  Secretary — Geo.  Lindsay,  of  Norfolk  county. 
Second  Assistant  Secretary — .T.  N.  Brenaman,  of  Shenandoah. 

Committee  Clerks — Messrs.  F.  O.  Hoffman,  of  Franklin;  Frank  Lyons,  of  Fairfax; 
B.  L.  Hawkins,  of  Albemarle;  J.  W.  Burger,  of  Rockbridge;  J.  W.  Williams,  of  Giles; 
H.  C.  Riley,  of  Richmond  city. 

The  day  was  consumed  in  the  presentation  of  various  resolutions  on  the  suffrage,  the 
judiciary,  corporations,  the  executive  department,  public  institutions,  and  a  report  from 
the  Committee  on  Reporting  and  Printing,  which  latter  recommended  the  employment  of 
T.  F.  Shuey,  of  Augusta  county,  as  official  stenographer  of  the  Convention  at  $1,870  per 
month,  and  the  gi  atuitous  publication  of  the  official  proceedings  in  the  Richmond  Dispatch 
according  to  the  proposal  of  that  paper.  The  report  of  the  committee  was  adopted  and 
the  Convention  then  adjourned. 


SATURDAY,  June  22,  1901. 

The  Convention  met  at  12  o'clock  M. 

Prayer  by  Rev.  E.  C.  Gordon,  D.  D.,  of  Lexington,  Mo. 

Resolutions  were  presented  by  Mr.  Keezell  on  Taxation  of  Personalty;  by  Mr.  Boaz 
on  the  same  subject;  by  Mr.  Pollard  on  Purity  of  Elections;  by  Mr.  Meredith  on  the 
Elective  Franchise;  by  Mr.  Boaz  on  County  Treasurers;  by  Mr.  Meredith  on  the  Judi- 
ciary: by  Mr.  Meredith  on  the  School  Funds;  by  Mr.  Quarles  on  Transportation  Com- 
panies and  on  School  Officers;  by  Mr.  Hatton  on  the  Judiciary  and  on  the  Mode  of 
Certain  Elections;  by  Mr.  Quarles  on  State  Officers;  by  Mr.  Mcllwaine  on  the  Elective 
Franchise;  by  Mr.  Davis  on  the  Ratification  of  the  Constitution  and  on  Taxation;  by 
Mr.  Summers  on  the  Poll  Tax,  Basis  of  Representation  and  on  Suffrage;  by  Mr.  Steb- 
bins  on  Corporations  and  on  Railroad  Discriminations;  by  Mr.  Blair  on  the  Jury  Sys- 
tem; by  Mr.  Waddill  on  the  Elective  Franchise;  by  Mr.  R.  Walton  Moore  on  the  Re- 
duction of  Expenses;  by  Mr.  Pollard  on  the  Operation  of  Laws.  These  and  several 
minor  resolutions  were  properly  referred. 

The  Convention  adjourned  until  Tuesday,  June  2-5,  1901,  at  12  o'clock  M. 


TUESDAY,  June  25,  1901. 

The  Convention  met  at  12  o'clock  M. 

Prayer  by  Rev.  G.  B.  Strickler,  D.  D.,  of  the  Union  Theological  Seminary,  Richmond. 

The  day's  proceedings  consisted  of  the  presentation  of  memorials  upon  various 
topics;  a  request  from  Herbert  Putnam,  Librarian  of  Congress,  for  a  stenographic  copy 
of  the  proceedings  of  the  Convention  for  file  in  the  Congressional  Library,  and  other 
routine  business.  Resolutions  were  submitted  by  Mr.  Turnbull  on  the  School  System; 
by  Mr.  Smith  on  the  Elective  Franchise;  by  Mr.  Braxton  on  Criminal  Expenses,  on  the 
System  of  Taxation,  Industrial  Education,  and  on  the  Taxation  of  Mines;  by  Mr.  Hub- 
bard on  Uniform  Taxation;  by  Mr.  Pettit  on  Qualification  of  Legislators;  by  Mr.  Wysor 
on  the  Suffrage;  by  Mr.  Thom  on  Incorporating  Churches;  by  Mr.  Barbour  on  the  Suf- 
frage; by  Mr.  Walter  on  the  Capitation  Tax;  by  Mr.  Ingram  on  the  Taking  of  Private 
Property  for  Public  Use;  by  Mr.  Stebbins  on  Legislative  Procedure;  by  Mr.  Richmond 
on  Road  Improvement  and  on  Carrying  Concealed  Weapons;  by  Mr.  Bolen  on  the  Suf- 
frage; by  Mr.  Gwyn  on  the  Capitation  Tax,  High  Grade  Schools  and  on  the  Division  of 
the  School  Funds;  by  Mr.  Phillips  on  Education,  the  Suffrage  and  on  the  Ratification 
of  the  Constitution;  by  Mr.  M.  H.  Barnes  on  the  Legislative  Procedure;  by  Mr.  Cameron 
on  Exemptions  from  Taxation;  by  Mr.  Pollard  on  Restrictions  on  Legislators  and  on 
Defective  Laws;  by  Mr.  Thornton  on  School  Taxation;  by  Mr.  George  K.  Anderson  on 
City  and  Town  Government,  and  on  Powers  of  the  Legislature;  by  Mr.  Walter  on  Super- 
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intendents  of  Public  Schools;  by  Mr.  Hubard  on  Hours  of  Labor;  by  Mr.  Chapman  on 
Criminal  Expenses. 

There  was  brief  discussion  of  a  proposition  made  by  Mr.  R.  Walton  Moore  to  pro- 
vide for  the  appointment  of  a  standing  committee  on  the  Reduction  of  Expenses,  partici- 
pated in  by  Messrs.  R.  Walton  Moore,  W.  A.  Anderson,  Cameron,  Wise,  Davis,  Brown, 
and  Thorn.  The  resolution  as  offered  by  Mr.  Moore,  and  amended  by  Mr.  Thom,  was 
agreed  to  without  division,  after  which  the  Convention  adjourned  until  to-morrow,  Wed- 
nesday, June  26,  1901,  at  12  o'clock  M. 


WEDNESDAY,  June  26,  1901. 

The  Convention  met  at  12  o'clock  M. 

Prayer  by  Rev.  R.  J.  Willingham,  D.  D.,  of  Richmond. 

The  President  announced  the  following  additional  Standing  Committee,  the 
Committee  on  Reduction  of  Expenses,  authorized  under  the  resolution  adopted 
yesterday:  Eugene  Withers,  James  W.  Marshall,  George  B.  Keezell,  R.  Lindsay  Gor- 
don, H.  F.  Crismond,  E.  W.  Hubard,  S.  P.  Waddill,  J.  M.  Willis,  Joseph  Stebbins,  George 
P.  Tarry,  A.  L.  Pedigo. 

Resolutions  were  offered  by  Mr.  Dunaway  on  Aid  to  Churches,  and  on  Separate 
Schools;  by  Mr.  J.  W.  Gordon  on  Felonies  of  Officers,  Oath  to  Officers,  Office  Holding,  and 
on  Prevention  of  Lynching;  by  Mr.  Lindsay  as  to  the  Residence  of  Voters,  and  on  the 
Election  of  Certain  Officers  by  the  People;  by  Mr.  Barham  on  the  Suffrage;  by  Mr. 
Munday  on  the  Taxation  of  Incomes,  Tax  Exemptions,  and  on  the  Laws  Against  Va- 
grancy; by  Mr.  O'Flaherty  on  Corporation  Employees,  Eligibility  to  Office,  and  on  the 
Right  of  Eminent  Domain;  by  Mr.  Quarles  on  Taxing  Securities;  by  Mr.  Richmond  on 
Bribery  at  Elections;  by  Mr.  Davis  on  the  Judiciary  System;  by  Mr.  Brown  on  the  Suf- 
frage; by  Mr.  Orr  on  the  Capitation  Tax,  and  on  the  Judiciary;  by  Mr.  Carter  on  the 
Elective  Franchise;  by  Mr.  B.  T.  Gordon  on  the  Elective  Franchise;  by  Mr.  Petitt  on 
the  Judiciary;  by  Mr.  Watson  on  Executive  Clemency;  by  Mr.  George  K.  Anderson  on 
Sessions  of  the  General  Assembly;  by  Mr.  Wysor  on  the  Oath  to  Members. 

Mr.  Ayers:  Mr.  President,  I  move  to  take  from  the  table  the  resolution  offered  by 
the  delegate  from  Norfolk  (Mr.  Thom),  on  the  first  day  of  the  session,  proposing  that 
the  delegates  elected  to  this  Convention  shall  proceed  to  the  Clerk's  desk  and  take  the 
oath  prescribed  by  the  Constitution. 

In  doing  this,  Mr.  President,  I  think  it  would  be  within  the  purview  of  legitimate 
parliamentary  debate  to  give  the  reasons  which  induced  me  to  vote  for  tabling  that 
resolution,  and  the  reasons  which  now  induce  me  to  vote  to  take  it  up  and  have  it  voted 
upon  by  this  body. 

It  is  my  opinion  and  belief,  Mr.  President,  that  so  far  as  the  powers  of  this  body  are 
concerned,  they  are  limited  only  by  the  Constitution  and  laws  and  treaties  of  the  United 
States,  but  in  the  exercise  of  those  powers,  the  mode  or  method  is  prescribed  by  the 
present  Constitution  under  which  we  assemble.  I  do  not  believe  that  this  body  either 
individually  or  collectively  can  violate  any  provision  of  the  Constitution  or  any  valid 
law  of  the  State  in  existence  other  (and  that  would  not  be  a  violation)  than  through  the 
instrument  we  shall  finally  adopt. 

Entertaining  these  views,  I  came  to  the  conclusion  and  voted  upon  this  proposition, 
in  the  belief  that  we  are  not  officers  within  the  meaning  of  the  provisions  of  the  present 
Constitution,  which  requires  all  officers  to  take  an  oath.  I  have  since  that  time  investi- 
gated the  question  to  some  extent,  and  I  have  grave  doubts  as  to  the  correctness  of  that 
view.  I  for  one  would  like  to  see  the  resolution  taken  up  and  to  hear  the  views  of  the 
gentlemen  who  favor  it  and  have  it  finally  disposed  of  by  this  body  by  a  direct  vote  and 
settled  one  way  or  the  other,  so  that  it  will  not  constantly  recur  or  be  liable  to  be  taken 
from  the  table. 
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The  President:  Those  who  favor  the  motion  made  by  the  gentleman  from  Wise  (Mr. 
Ayers)  will  please  rise  and  stand  until  counted. 

The  motion  was  agreed  to,  there  being  on  a  division,  ayes  58,  noes  17. 

The  President:  The  resolution  of  the  gentleman  from  Norfolk  city  (Mr.  Thom)  in 
regard  to  taking  the  oath  is  now  before  the  Convention  for  consideration. 

Mr.  Harrison:  I  move  to  indefinitely  postpone  the  resolution,  and  I  do  it  for  the 
purpose  of  securing  a  direct  vote  upon  the  question.  As  I  understand  the  parliamentary 
rule,  a  motion  to  indefinitely  postpone  admits  of  free  debate  upon  the  subject.  It  is  a 
vote  directly  upon  the  question,  and  if  adopted  by  the  house  it  finally  concludes  all  ques- 
tion of  the  matter  that  is  indefinitely  postponed,  so  that  it  cannot  be  raised  again.  It 
has  the  advantage  of  being  a  privileged  motion,  and,  therefore,  can  be  entertained  before 
any  other  motion  made  in  reference  to  the  subject-matter. 

I,  therefore,  submit  the  motion  that  the  resolution  of  the  delegate  from  Norfolk  be 
indefinitely  postponed. 

The  President:  The  gentleman  from  Frederick  and  Winchester  moves  that  the  reso- 
lution offered  by  the  gentleman  from  Norfolk  city  be  indefinitely  postponed. 

The  Secretary  read  the  resolution  submitted  by  Mr.  Thom,  June  12,  as  follows: 

Resolved,  That  the  Convention,  without  undertaking  to  decide  whether  members 
of  this  body  are  officers  or  not,  deem  it  prudent  that  the  oath  required  by  Section  5  of 
Article  3  of  the  present  Constitution  be  taken  and  subscribed  to  by  the  delegates  to  this 
Convention. 

MR.  THOM  ON  OATH  QUESTION. 

Mr.  Thom:  Mr.  President  and  gentlemen,  I  feel  that  it  is  due  to  myself  as  well  as  to 
this  Convention  that  I  should  approach  the  discussion  of  this  question  in  the  attitude 
of  explanation,  if  not  of  apology.  When  the  matter  was  first  brought  to  the  attention 
of  the  Convention  it  was  under  a  firm  conviction  on  my  part  that  a  grave  mistake  would 
be  made  by  this  body  unless  the  oath  were  taken.  That  was  in  the  hurry  of  the  first 
moment  of  the  organization  of  the  Convention.  I  tried  to  confer  with  those  gentlemen 
who  were  agreeing  upon  a  programme  for  the  organization  of  the  body,  but  learned  too 
late  where  they  might  be  found,  and  had  no  opportunity  of  conferring  with  them  on  the 
subject. 

Feeling  then  that  this  matter  of  taking  the  oath  was  a  most  serious  question,  I 
thought  it  my  duty  to  bring  it  to  the  attenion  of  the  Convention,  because  it  was  my 
belief  that  the  matter  of  taking  this  oath  underlay  the  question  of  the  validity  of  our 
body  as  a  legal  Convention. 

Having  done  that,  Mr.  President,  I  felt  that  my  duty  to  the  situation  had  ended, 
and  it  has  not  been  due  to  action  on  my  part  that  this  matter  has  been  subsequently  con- 
sidered. Since,  however,  it  has  been  brought  up  again,  and,  since,  to  a  certain  extent, 
I  have  become  identified  with  the  subject,  I  feel  it  is  proper  for  me  to  say  that  subse- 
quent reflection  has  only  strengthened  my  convictions  on  the  question,  and  I  regard 
it  now,  even  more  than  I  did  on  the  day  of  the  assembling  of  the  Convention,  as  abso- 
lutely essential  to  the  legal  validity  of  our  organization  that  we  should  take  the  oath. 

In  discussing  the  question  I  shall  address  myself  to  these  four  propositions: 

First — That  this  Convention  has  its  origin  in  the  present  Constitution  of  Virginia — 
is  provided  for  by  its  terms,  is  acting  under  its  authority,  and  is  a  lawful  and  constitu- 
tional— and  not  a  revolutionary — body. 

Second — That  its  members,  in  the  highest  sense,  are  officers  of  this  State. 

Third — That  the  oath  prescribed  by  Section  5  of  Article  3  of  the  present  Constitu- 
tion is  a  condition  precedent  to  the  exercise  of  their  functions  by  the  delegates  to  this 
Convention. 

Fourth — That  when  its  members  have  duly  qualified  and  have  assembled,  this  Con- 
vention is  a  competent  body,  with  the  conscientious  right  and  without  restriction  on  its 
powers,  to  change  the  present  Constitution  constitutionally,  and  if  any  provision  in  the 
present  Constitution  is  to  be  construed  as  undertaking  to  limit  the  power  of  amend- 
ment or  revision,  such  provision  is  absolutely  void  as  repugnant  to  the  natural  right 
of  the  people  and  to  the  express  terms  of  the  Bill  of  Rights,  which  declares  that  the 
right  of  the  people  to  reform,  alter  or  abolish  their  form  of  government  is  inalienable. 
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There  are  two  methods,  Mr.  President,  of  changing  the  organic  law  of  a  State.  One 
is  in  accordance  with  law  and  the  other  is  by  rerolution.  Chief  Justice  Agnew  says 
there  are  but  three  recognized  methods  of  doing  this,  two  of  them  lawful  and  one  of  them 
revolutionary.  The  lawful  method  is  to  do  so  in  pursuance  of  a  provision  authorizing 
the  amendment  contained  in  the  existing  Constitution,  and,  if  the  existing  Constitution 
is  silent  on  the  subject,  then  the  movement  may  be  originated  by  the  General  Assembly 
of  the  State.    The  other  method,  which  is  not  lawful,  is  by  revolution. 

I  shall  assume,  iMr.  President,  that  it  is  the  wish  and  the  purpose  of  this  Conven- 
tion of  Virginia  to  be  a  legal  and  valid  body:  that  it  wishes  to  be  a  de  hire,  and  not 
simply  a  de  jajto  Convention  for  the  amendment  of  the  Constitution. 

There  is  all  the  difference  in  the  world  between  these  two  methods  of  amendment. 
That  difference  has  been  nowhere  better  expressed  than  in  an  article  in  the  Tirginia 
Lav:  Eeoister  for  June,  1901,  from  the  accomplished  pen  of  the  gentleman  from  Staun- 
ton I  Mr.  Braxton).    I  beg  to  read  several  extracts  from  that  article. 

Constirutional  conventions  are  properly  so  called  not  so  much  because  they  frame 
constitutions  as  because  they  are  constitutional  bodies,  based  upon  existing  constitu- 
tional provisions,  as  distinct  from  revolutionary  conventions,  created  in  violation,  or  in 
the  absence  of  existing  constitutional  provisions. 

These  two  institutions  are  frequently  confused,  and  often  the  extraordinary,  prac- 
tically unlimited,  powers  of  a  revolutionary  convention  are  erroneously  attributed  to  a 
constitutional  convention.  It  is  the  purpose  of  this  article  to  point  out  the  differences 
between  the  natures,  powers  and  functions  of  these  two  bodies,  and  to  trace  the  limits 
of  the  powers  of  the  latter.    *    *  * 

The  constitutional  convention  is  normal,  the  revolutionary  convention  is  abnormal; 
the  one  is  the  child  of  law  and  order,  the  other  of  violence  and  anarchy;  the  former 
is  the  companion  of  peace,  the  latter  the  concomitant  of  war;  the  one  is  the  fruit  of 
political  health,  the  other  of  political  disease;  the  one  evidences  the  growth  and  de- 
velopment of  government,  the  other  its  overthrow;  the  former  is  the  legitimate  off- 
spring of  existing  government;  the  latter  a  dispossessing  intruder.  The  constitutional 
convention  co-exists  v.ith  the  former  government,  which  continues  to  perform  its 
functions  by  vinue  of  the  old  constitution  and  laws,  until  the  new  constitution  is 
•adopted:  the  revolutionary  convention  is  the  government  itself,  the  co-existence  with 
which  any  other  government  is  impossible.  The  constitutional  convention  repairs  and 
Improves  the  government,  the  revolutionary  convention  rebuilds  it  de  novo  after  it  has 
"been  pulled  down  and  destroyed.  One  body  exists  as  a  lawful  institution;  the  other 
exists  because  there  is  no  law:  the  one  necessarily  recognizes  the  governmental  sys- 
tem which  g-ave  it  birth  and  by  which  it  is  bound:  the  other  recognizes  no  institution 
and  is  a  law  unto  Itself.  One  is  legitimate,  the  other  is  illegitimate;  one  exists  de  Jure. 
the  other  de  facto.  The  one  depends  for  its  support  upon  the  laws  and  existing  institu- 
tions, the  other  upon  its  physical  power  to  maintain  itself." 

I  read  again: 

That  all  of  these  early  American  conventions,  as  well  as  their  two  great  English  pro- 
totypes, were,  strictly  speaking,  revolutionary  bodies,  assembled,  not  to  repair  and 
improve  the  edifice  of  an  existing  government,  but,  in  the  absence  of  all  government, 
to  stand  upon  the  ruins  of  the  State,  to  brood  over  chaos,  as  it  were,  and  to  create. 
a&  i7iitio,  a  new  social  organization.  Back  of  them  the  chasm  of  social  anarchy  yawned, 
and.  ex  necessitate  rei,  they  themselves  acted  as  temporary  and  provisional  govern- 
ments in  all  departments,  legislative,  judicial,  and  executive,  until  regular  and  perma- 
nent governments  should  be  established. 

And  I  read  further: 

WTien,  therefore,  we  are  discussing  any  problem  or  doctrine  of  government,  or  po- 
litical or  civil  rights,  let  us  lay  aside  all  consideration  of  the  people  in  a  state  of  nature; 
let  us  omit  all  reference  to  that  idle  dream  of  the  early  theorists,  about  the  people  meet- 
ing together  in  a  vast  plain — a  thing  they,  of  course,  never  did  and  never  possibly  could 
have  done;  and,  instead,  let  us  ever  consider  the  people,  not  as  a  capricious.^  erratic, 
lawless  monster,  but  as  an  all-powerful,  but  orderly,  force,  moving  only  in  lawful  form, 
in  accordance  with  the  great  rules  and  principles,  and  in  pursuance  of  the  methods, 
which  are  essential  to  its  organized  existence;  or  (to  borrow  a  figure  that  another  has 
used  i.  not  as  a  wild-eyed,  screeching  comet,  rushing  it  knows  not  whither,  and  ladened 
with  destruction  for  itself  and  all  "it  meets,  but  as  a  steady,  orderly,  and  life-giving 
planet,  moving  in  the  political  firmament  with  irrestible  power,  but  in  accordance  with 
the  great  law  of  its  being. 
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What,  then,  is  this  "right  of  the  people"  (or  of  a  majority  of  them)  to  "alter  their 
government,"  which  the  advocates  of  constitutional  omnipotence  invoke  to  support 
their  views?  Is  it  the  right  to  resolve  themselves  into  a  "state  of  nature,"  to  "scatter 
the  elements  of  government  around  them,"  and  to  "stand  upon  the  foundations  of 
societj^" — "to  conjure  up  chaos?"    Surely  not. 

There  is  no  difference,  Mr.  President,  between  the  views  so  eloquently  expressed  in 
the  article  from  which  I  have  made  these  extracts  and  those  which  I  myself  entertain. 

I  do  not  regard  this  as  a  revolutionary  body.  I  am  unwilling  to  accept  the  delega- 
tion which  has  been  given  me  by  my  people  to  come  to  an  orderly  and  a  constitutional 
body  and  then  to  throw  off  the  limitations  which  they  have  put  upon  me  and  to  become 
a  revolutionist.  The  time  might  well  come  when  such  a  remedy  would  be  necessary, 
but  that  is  not  the  method  which  the  people  of  Virginia  have  adopted.  They  have 
chosen  in  sending  us  as  delegates  to  this  Convention  to  pursue  the  orderly  and  the  legal 
method.  They  have  determined  to  amend  and  revise  their  Constitution  constitutionally. 
They  have  started  with  the  Legislature  of  Virginia  where  the  Constitution  tells  them 
they  must  start.  They  have  had  submitted  to  them  the  question,  under  the  terms  and 
under  the  authority  of  the  Constitution,  whether  there  shall  be  a  Convention  to  revise 
and  amend  the  Constitution.  They  have  voted  upon  it  and  have  answered  in  the  affirma- 
tive. Then  the  members  of  the  Legislature  again,  and  in  obedience  to  the  provisions  of 
the  Constitution,  provided  by  law  for  the  election  of  delegates  to  such  a  Convention.  In 
every  step  they  have  followed  the  law,  and  every  part  of  the  commission  we  held,  we 
held  under  constitutional  warrant  and  by  the  direct  vote  of  the  people.  When  we 
assemble  here  we  assemble  clothed  with  all  the  majesty  of  a  constitutional  body,  with 
all  the  rights  that  the  people  can  give  under  a  constitutional  warrant,  and  with  all  the 
power  to  act  for  them  in  a  legal,  constitutional  way,  in  the  matter  of  amending  and  revis- 
ing their  Constitution. 

If  that  be  so,  Mr.  President,  then  I  am  brought  to  the  second  branch  of  this  dis- 
cussion, and  that  is  whether  the  members  of  this  Convention  are  officers  of  the  State  of 
Virginia.  I  have  tried  by  inquiry,  as  far  as  it  lay  within  my  power,  to  discover  in  what 
respect  it  might  be  suggested  that  we  differ  from  officers.  With  the  highest  deference 
for  the  gentlemen  who  have  taken  that  position,  I  have  not  heard  any  suggestion  which 
seems  to  me  to  differentiate  us  from  the  position  of  officers  of  the  State. 

I  have  heard  it  said  that  we  have  no  fixed  tenure,  that  we  hold  no  definite  term, 
and  that  a  fixed  tenure  and  a  definite  term  are  essential  elements  in  an  office. 

On  the  contrary,  Mr.  President,  I  find  it  held  and  held  so  universally,  and  so  satis- 
factorily, that  duration  is  no  element  of  office,  that  I  have  come  to  the  conclusion  irre- 
sistibly that  the  suggested  element  of  duration  constitutes  no  matter  of  differentiation 
in  the  premises.    The  Supreme  Court  of  North  Carolina  has  said  this: 

It  can  make  no  difference  whether  there  be  one  act  or  a  series  of  acts  to  be  done; 
whether  the  office  expires  as  soon  as  the  one  act  is  done  or  is  to  be  held  for  years, 
or  during  good  behavior,  it  is  still  an  office. 

Again,  in  North  Carolina,  in  a  subsequent  case: 

Duration  and  salary  are  not  of  the  essence  of  public  office.  The  duty  of  acting  for 
and  in  behalf  of  the  State  constitutes  an  office. 

In  other  words,  I  find,  Mr.  President,  as  the  best  result  of  judicial  thought,  that  it 
is  the  character  of  the  act  to  be  done  which  constitutes  the  office  or  prevents  the  person 
holding  it  from  being  an  officer.  It  is  not  the  salary  that  he  receives;  it  is  not  the  dura- 
tion of  his  duties;  it  is  only  the  character  of  the  act  which  he  is  called  upon  to  per- 
form. If  he  stands  with  delegated  sovereignty  upon  him,  if  he  is  the  agent  of  the 
people,  and  their  agent  in  the  exercise  of  their  sovereign  power,  then  he  becomes  an 
officer;  and  if  he  does  not  have  in  any  degree  the  power  to  exercise  sovereignty,  then 
he  is  not  an  officer. 
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I  read  again  to  sho^v  wliere  various  officers  vrhose  tenure  was  of  indefinite  dura- 
tion were  still  declared  to  be  officers. 

It  is  held  in  :\Iississippi  that  a  commissioner  appointed  for  the  sale  of  the  swamp 
lands  of  the  State  is  an  officer;  and  his  commission  was  indefinite. 

It  is  held  in  Rhode  Island  that  the  Commissioner  of  the  United  States  Centennial  Ex- 
position was  an  officer:  and  his  tenure  Y>*as  indefinite. 

It  is  held  in  New  York  twice  that  a  commissioner  for  the  construction  of  a  public 
highway  is  a  ptiblic  officer;  and  his  tentire  is  indefinite. 

It  is  held  in  the  Circuit  Court  of  the  United  States,  in  2d  Benedict,  that  the  re- 
ceiver of  a  national  bank  is  an  officer  of  the  United  States;  and  his  tenure  is  indefinite. 

In  Tth  Howard's  Practice  commissioners  appointed  by  the  act  of  the  Legislature  to 
lay  out  and  build  a  ptiblic  road  are  held  to  be  officers,  and  in  ^Massachusetts  that  a  levy 
commissioner  is  a  public  officer;  and  the  tenure  in  both  cases  is  indefinite;  and  it  is  held 
in  Michigan,  in  North  Carolina,  and  in  Pennsylvania  that  a  fixed  tenure  of  position  is  not 
necessary. 

It  is  held  in  Connecticut  and  in  Georgia  that  every  one  deriving  public  functions 
from  an  election  by  the  people  of  a  particular  district  is  a  public  officer. 

But  we  have  illustrations  of  indefinite  tenure  about  which  there  can  be  no  dispute. 
The  judges,  under  the  judicial  system  of  the  United  States,  have  no  definiteness  of  tenure^ 
in  any  way  different  from  the  way  in  which  we  have  definiteness  of  tenure.  They  are 
appointed  during  good  behavior.  T\>  are  appointed  until  our  work  is  accomplished,  If 
it  is  an  indefinite  tentire  to  say  to  a  man:  '"You  shall  hold  your  position  until  your 
work  is  completed,"  then  it  is  an  indefiniteness  of  tenure  to  say  to  a  man:  "You  shall 
hold  your  position  as  long  as  you  show  good  behavior."'  If  the  position  of  a  judge  of  a 
United  States  Court  is  not  prevented  from  being  an  office  by  the  indefiniteness  of  its 
tenure,  then  we  are  not  prevented  from  being  officers  in  this  Convention  by  the  indefinite- 
ness of  our  tenure. 

It  has  been  suggested,  Mr.  President,  that  perhaps  the  fact  that  legislative  func- 
tions devolve  upon  this  body  prevents  us  from  being  officers.  That  question  has  been 
decided  too  frequently  to  remain  longer  in  question.  In  this  connection  I  beg  to  read 
an  extract  from  a  decision  of  the  Court  of  Appeals  of  New  York,  in  77  N.  Y.,  where  it 
was  contended  that  a  member  of  the  House  of  Representatives  at  Washington  was  not  a 
public  officer.    The  judge  says: 

At  the  foundation  of  his  argument  

That  is  the  argument  of  counsel — 
Is  the  assertion  that  "sl  representative  in  the  Congress  of  the  United  States  is  not  a 
public  officer."  The  statement  of  this  proposition  would  seem  to  carry  its  own  refuta- 
tion, but  it  has  been  argued  with  zeal  and  apparent  confidence,  and  is  to  be  considered. 
*  *  *  The  House  of  Representatives  stands  in  the  place  of  the  whole  body  of  the 
American  people.  The  scheme  of  representation  being  a  substitute  for  a  meeting  of  the 
citizens  in  person — but  each  member  of  the  House'  exercises  legislative  power,  although 
as  the  defendant  claims,  "the  people  may  be  deemed  present  in  making  the  laws."  Mr. 
O'Reilly  has,  therefore,  a  trust  or  charge  conferred  by  authority,  for  a  public  purpose, 
and  by  his  acceptance  has  undertaken  to  perform  the  duties  which  the  law  prescribed 
for  such  employment.  He  holds  a  public  office,  although  his  dependence  is  upon  the 
people.  Best,  Ch.  .J.,  in  Henly  vs.  The  Mayor  of  L^^lle  (5  Bing.,  91)  answering  the 
question:  "YvTiat  constitutes  a  public  officer?"  says:  'Tn  my  opinion  every  one  who 
is  appointed  to  discharge  a  public  duty  and  receives  a  compensation  in  whatever 
shape,  from  the  crown  or  otherwise,  is  constituted  a  public  officer."  Said  Sandford, 
Chancellor,  in  the  case  of  Wood,  2  Cowen,  1,  note  page  30:  The  terms  "office  and 
public  trust"  have  no  legal  or  technical  meaning  distinct  from  their  ordinary  significa- 
tion. An  office  is  a  public  charge  or  employment,  and  the  term  seems  to  comprehend 
every  charge  or  employment  in  which  the  public  are  interested.  Within  these  and 
all  other  definitions  of  the  same  words  when  Mr.  O'Reilly  accepted  his  place  as  a  mem- 
ber of  the  House  of  Representatives  he  took  •'office."  (People  ex  rel.  Henry  vs.  Nos- 
trand,  46  N.  Y.,  375.) 

It  has  been  held  in  California  that  the  term  "office"  is  sufficiently  comprehensive  to 
include  all  persons  in  any  public  station  or  employment  conferred  by  government.    It  has 
been  held  in  Georgia  that  an  individual  who  has  been  appointed  or  elected  in  the  manner 
.3 — Const.  Deb 
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prescribed  by  law,  has  a  designation  or  title  given  him  by  law,  and  exercises  functions 
concerning  the  public  assigned  to  him  by  law,  must  be  regarded  as  a  public  officer. 

So  I  might  go  on  indefinitely  multiplying  such  authorities.  But  on  the  question 
whether  or  not  the  gentlemen  who  exercise  legislative  functions  are  officers,  I  beg  to 
call  the  attention  of  the  Convention  to  a  decision  of  the  Supreme  Court  of  Appeals  of  this 
State,  in  which  it  is  admitted  that  members  of  the  General  Assembly  are  officers  of  the 
State.  I  read  from  the  case  of  Robertson  vs.  Clopton,  decided  in  1881,  and  in  which 
Judge  Staples  delivered  the  opinion.  The  question  was  whether  the  office  of  Common- 
wealth's Attorney  and  the  position  of  member  of  the  General  Assembly  were  inconsistent; 
and  Judge  Staples  says: 

If  the  offices  in  question  be  incompatible,  as  is  claimed,  the  said  Attkisson  has 
simply  vacated  his  seat  in  the  Legislature,  while  his  title  to  the  office  of  Common- 
wealth's Attorney  is  unaffected,  and  whether  he  has  so  vacated  his  seat,  is  a  question 
for  the  determination  of  the  House  of  Delegates  and  not  of  the  courts.  Throwing  this 
out  of  view,  let  us  see  if  the  two  offices  are  incompatible. 

Then  he  determines  that  they  are  not,  and  finally  says: 

Under  the  Constitution  of  1776  and  1830,  the  Commonwealth's  Attorneys  for  the 
Circuit  Courts  were  regarded  as  ineligible  to  the  Legislature,  not  because  the  two  posi- 
tions were  considered  as  incompatible,  but  because  they  were  regarded  as  holding 
lucrative  offices  under  the  State  government,  drawing  a  salary  directly  from  the  public 
treasury. 

Mr.  President,  I  have  attempted  to  get  some  of  the  gentlemen  who  have  held  to  the 
theory  that  we  are  not  officers  to  say  to  me  what  we  are. 

On  that  subject  there  has  been  three  suggestions.  One  is  that  the  agents  of  a 
State  may  have  a  mere  contractual  relation  to  it  such  as  an  employee  to  build  its 
capitol,  to  construct  its  public  works,  or  to  do  anything  else  of  a  mechanical  or 
other  character.   Certainly  we  do  not  come  under  that  head. 

Then  I  have  heard  it  suggested  that  we  are  not  officers,  but  are  sovereigns.  Mr. 
President,  we  represent  the  sovereign,  but  we  are  not  the  sovereign.  Whatever  sov- 
ereign power  comes  to  us,  whatever  we  are  authorized  to  do  in  that  direction,  we  do 
by  delegation  from  the  sovereign;  and  the  very  suggestion  is  a  demonstration  that  we 
are  officers  because  when  once  we  have  delegated  to  us  the  sovereignty  of  the  people, 
we  at  once  become  their  representatives  in  a  sovereign  capacity,  and  are  officers.  It 
cannot  be  said,  sir,  that  we  are  not  officers  because  of  the  extent  and  dignity  of  our 
function.  The  more  extended,  the  more  dignified  the  function  which  we  execute  for 
others  as  their  representatives,  the  more  certainly  are  we  their  officers. 

But  it  seems  to  me,  sir,  that  this  question  is  susceptible  of  another  and  a  more 
direct  solution  than  any  that  has  been  given.  I  think  it  is  apparent  from  two  provisions 
of  the  Constitution  that  we  are  recognized  by  its  very  terms  as  officers.  The  first  one  of 
these  provisions  has  been  already  called  to  the  attention  of  this  body,  but  I  beg,  on 
account  of  what  I  consider  to  be  the  valuable  character  of  the  suggestion,  to  ask  at  the 
hands  of  the  Convention  that  they  consider  the  point  anew,  and  it  is  this:  The  oath  of 
office  as  prescribed  by,  and  as  it  remains  in,  the  present  Constitution,  was  followed  by 
another  in  the  Constitution  as  it  left  the  hands  of  the  last  Constitutional  Convention. 
The  test  oath  which  was  then  a  part  of  the  Constitution  of  1867-1868  was  adopted  by  the 
Constitutional  Convention  of  Virginia  at  that  time  and  was  rejected  by  the  people,  and 
while  it  is  no  longer  a  part  of  this  Constitution  for  the  purpose  of  requiring  the  test 
oath  to  be  taken  by  its  members,  it  is  a  part  of  the  instrument  as  it  left  the  hands  of  its 
authors  for  the  purpose  of  enabling  us  to  use  it  for  purposes  of  interpretation  and  con- 
struction; and  when  we  look  at  it  we  find  that  Section  5  of  Article  3  says: 

All  persons,  before  entering  upon  the  discharge  of  any  function  as  officers  of  this 
State,  must  take  and  subscribe  the  following  oath  or  affirmation. 

Then  follows  the  oath. 

What  I  have  read  is  followed,  in  the  next  paragraph,  by  this: 
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In  addition  to  the  foregoing  oath  of  office,  the  Governor,  Lieutenant-Governor,  mem- 
bers of  the  General  Assembly,  Secretary  of  State,  Auditor  of  Public  Accounts,  State 
Treasurer,  Attorney-General,  and  all  persons  elected  to  any  convention  to  frame  a  Con- 
stitution for  this  State,  or  to  amend  or  revise  this  Constitution  in  any  manner  *  *  * 
shall,  before  they  enter  on  the  duties  of  their  respective  offices,  take  and  subscribe  the 
following  oath. 

Now,  :\Ir.  President,  suppose  that  provision  had  read  thus: 

In  addition  to  the  foregoing  oath  of  office  all  persons  elected  to  any  convention  to 
■frame  a  Constitution  for  this  State,  or  to  amend  or  revise  the  Constitution  in  any 
manner  before  they  enter  upon  the  duties  of  their  offices,  shall  take  this  oath. 

That  is  eliminating  from  it  all  disturbing  considerations,  getting  rid  of  that  which 
may  serve  only  to  confuse,  and  reducing  it  to  its  last  analysis.  There  is  one  provision 
of  the  Constitution  which  says  that  all  persons  before  entering  upon  the  duties  of  their 
offices  shall  take  one  oath  and  then  another  that,  in  addition  to  that  oath,  the  delegates 
to  a  Constitutional  Convention  shall  take  another  oath  before  entering  upon  the  duties 
of  their  office.  The  words  "in  addition  to"  mean  that  they  shall  take  the  first  in  addition 
to  the  second.  It  is  a  recognition,  then,  by  the  very  Convention  which  used  the  word 
"officers"  in  connection  with  the  oath,  of  the  fact  that  members  of  a  Constitutional  Con- 
vention were  obliged  to  take  that  oath.  And  it  does  not  stop  there.  It  goes  on  to  say 
in  so  many  words  that  membership  in  a  Constitutional  Convention  is  an  office,  because 
it  says  before  a  member  of  a  Constitutional  Convention  shall  enter  upon  the  duties  of  his 
'Office,  he  shall  take  the  test  oath  as  well.  Gentlemen  may  ask  why  this  enumeration  of 
the  people  who  are  to  take  the  test  oath.  The  answer  is,  because  all  officers  of  the  State 
of  Virginia  were  not  required  to  take  the  test  oath.  Judges  were  not  required  to  do  so. 
Judges  are  not  enumerated  in  the  number  who  shall  take  the  test  oath.  This  enumera- 
tion was  not  for  the  purpose  of  distinguishing  who  are  officers  and  who  are  not,  but  it 
was  for  the  purpose  of  distinguishing  between  those  officers  who  should  take  the  oath 
and  those  officers  who  should  not.  So  I  say  that  in  that  provision  of  the  Constitution 
there  is  a  distinct  recognition  of  the  fact  that  members  of  Constitutional  Conventions  are 
officers  in  the  purview  of  the  authors  of  the  Constitution  under  which  we  are  acting. 

But  that  is  not  all.  There  is  another  pertinent  provision  of  the  Constitution.  I 
should  like  to  call  the  attention  of  this  Convention  to  the  language  of  Section  2  of 
Article  XII,  which  provides  for  calling  us  together.  There  is  a  difference  in  the  language 
of  that  section  when  dealing  with  the  question  as  to  the  electorate  who  are  to  vote  on 
the  question  whether  or  not  there  shall  be  a  Constitutional  Convention,  and  when  deal- 
ing with  those  who  shall  vote  on  the  question  as  to  who  are  to  be  members  of  the  Con- 
stitutional Convention.  That  difference  in  language  is  most  significant.  When  we  turn 
to  the  suffrage  clause  of  this  Constitution  we  find  that  if  Section  2  of  Article  XII.  of  the 
Constitution  had  not  provided  who  should  vote  on  the  question  whether  or  not  there 
should  be  a  Constitutional  Convention,  there  would  be  no  electorate  provided  for,  because 
the  language  of  the  suffrage  clause  is  this: 

Every  male  citizen  of  the  United  States,  twenty-one  years  old,  who  shall  have  been 
a  resident  of  the  State  twelve  months,  and  of  the  county,  city,  or  town,  in  which  he 
shall  offer  to  vote,  three  months  next  preceding  any  election,  shall  be  entitled  to  vote 
for  members  of  the  General  Assembly  and  all  officers  elected  by  the  people. 

There  is  no  provision  as  to  who  should  A'ote  on  any  mere  question,  and,  therefore, 
whenever  a  question  is  submitted  by  the  Legislature,  it  is  necessary  to  provide  who  are 
the  electors  of  this  State  who  shall  vote  upon  it,  and  it  is  usual  to  provide  that  those  who 
are  qualified  to  vote  for  members  of  the  General  Assembly  shall  vote  on  the  question. 
But  when  we  come  to  the  next  clause  and  find  how  the  delegates  to  the  Convention  are  to 
be  elected,  we  find  the  Constitution  silent  as  to  who  shall  be  the  electorate,  and  we  turn 
back  to  the  suffrage  clause  and  find  that  the  only  people  who  are  entitled  to  vote  for  them 
are  those  who  are  entitled  to  vote  for  officers  elected  by  the  people. 

So  the  very  fact  that  we  have  a  constituency,  the  very  fact  that  we  have  an  electoral 
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body  provided  for  us  by  the  Constitution,  presupposes  that  we  are  officers,  as  there  is  no 
machinery  by  which  the  members  of  this  body  could  be  elected  unless  we  are  voted  for 
by  those  persons  who,  under  the  Constitution,  have  no  right  to  vote  for  members  of  this 
body  unless  we  are  officers. 

In  addition  to  the  considerations  which  I  have  presented,  I  ask  the  attention  of  the 
Convention  to  an  authority  on  the  question,  namely,  to  Mr.  Jameson,  on  Constitutional 
Conventions,  Section  324,  where  he  says: 

In  my  judgment  there  can  be  but  little  doubt  that  the  member  of  a  Convention  is  in 
the  large  and  proper  acceptation  of  the  term  an  officer  of  the  State. 

It  has  been  industriously  circulated  through  the  public  press  that  a  precedent  had  been 
found  in  Virginia,  where  the  members  of  a  Constitutional  Convention  had,  under  similar 
circumstances,  declined  to  take  the  oath.  Mr.  President,  I  challenge  the  accuracy  of 
that  statement.  It  is  suggested  that  the  Constitutional  Convention  of  1867  and  1868, 
under  similar  conditions,  refused  to  take  the  oath,  and  it  has  been  declared  that  the  Con- 
stitution of  1864,  known  as  the  Alexandria  Constitution,  required  an  oath.  On  the  con- 
trary, the  provision  in  the  Constitution  of  1864,  which  required  an  oath,  was  repealed  in 
1865,  and  omitted  from  the  Constitution,  and  at  the  time  the  Convention  of  1867 
and  1868  assembled,  there  was  no  constitutional  provision  either  in  the  Constitution  of 
1850  and  1851,  or  in  the  Constitution  of  1864,  requiring  its  members  to  take  an  oath. 

But  that  is  not  all.  If  gentlemen  will  look  at  the  preamble  to  the  present  Constitu- 
tion of  Virginia,  they  will  find  that  the  Constitutional  Convention  of  1867  and  1868  does 
not  purport  to  be  acting  under  any  provision  of  any  Constitution  of  the  State  of  Virginia. 
It  purports  to  be  acting  in  pursuance  of  the  authority  of  an  Act  of  Congress.  This  ques- 
tion of  taking  an  oath,  was  carried  by  that  Convention  to  General  Schofield,  and  here  is 
his  ruling  on  it: 

Delegates  to  the  Convention  cannot  be  required  to  take  the  oath  referred  to  (the 
oath  prescribed  by  Congress  for  all  officers  of  the  United  States.) 
Section  9,  of  the  Act  of  Julj^  19 — " 
That  is  the  Act  of  Congress  

Refers  to  officers  elected  under  the  authority  of  the  "so-called"  or  "provisional"  State 
governments. 

This  cannot  be  construed  to  include  delegates  to  a  State  Convention  elected 
under  authority  of  the  Congress  of  the  United  States. 

No  oath  whatever  has  been  prescribed  by  law  for  delegates  to  the  State  Conven- 
tion, and  there  is  no  authority  but  Congress  competent  to  prescribe  such  oath. 

So  I  contend  that  there  is  no  precedent  in  Virginia  which  controls  this  question. 

Now  let  me  say  a  word  to  the  Convention  on  this  subject.  With  all  this  array  of 
high  judicial  authority,  with  all  these  extracts  from  the  present  Constitution  of  Virginia, 
with  this  authority  from  Jameson,  which  Judge  Cooley  says  is  so  complete  and  so  satis- 
factory as  to  leave  nothing  for  any  subsequent  writer  on  the  subject,  with  this  absence 
of  all  precedents  in  Virginia,  is  there  a  man  who  can  rise  and  say  to  this  Convention  that 
the  question  now  under  discussion  is  not  at  least  one  of  doubt. 

Gentlemen  may  differ  as  to  whether  or  not  we  are  officers;  gentlemen  may  be  in- 
clined to  disregard  all  this  array  of  authority  and  all  the  reasons  which  have  been  pre- 
sented; but  where  is  the  man  so  rash  as  to  rise  and  say  that,  in  view  of  all  the  considera- 
tions which  bear  upon  this  question,  it  is  a  matter  of  certainty  that  we  are  not  officers. 
If  there  is  any  doubt  about  it,  we  should  solve  it  by  taking  the  oath. 

With  that,  I  shall  now  pass  to  the  consideration  of  the  third  branch  of  the  discussion, 
and  that  is,  that  the  taking  of  this  oath  is  a  condition  precedent  to  the  validity  of  our 
organization.  I  have  heard  it  said  that  it  is  an  unlawful  requirement  of  this  Constitu- 
tion to  prescribe  any  oath  for  members  of  a  convention  to  revise  and  amend  the  Consti- 
tution; and  the  argument  is  that  if  any  oath  can  be  prescribed,  there  is  no  limit  to  the 
kind  of  oath  that  can  be  exacted,  and  that  if  that  be  so,  such  an  oath  might  be  pre- 
scribed as  would  absolutely  destroy  the  capacity  of  action  on  the  part  of  this  Conven- 
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tion.  I  most  respectfully  differ  from  that  proposition,  Mr.  President.  It  possesses  many- 
elements  of  attractiveness  and  many  elements  of  strength,  but  I  cannot  agree  with  its 
soundness.  Here  we  are  delegated  by  the  people  of  Virginia  to  change  the  organic  law 
of  this  State  without  limit  on  our  powers.  We  do  not  change  a  law  that  bears  on  us 
alone,  but  we,  one  hundred  men,  are  representing  the  prosperity,  the  happiness,  and  the 
destiny — and  are  dealing  with  the  fundamental  laws — of  all  the  citizens  of  this  State. 
With  such  a  charge  upon  us,  can  it  for  a  moment  be  contended  that  it  would  be  beyond 
constitutional  competency  to  require  of  us  a  reasonable  oath.  Suppose,  for  example,  that 
the  people  of  Virginia  were  to  say  in  so  many  words:  "We  will  elect  you  as  our  repre- 
sentatives to  change  the  organic  law  of  this  State,  without  limit  on  your  powers  and 
without  the  necessity  to  refer  the  Constitution  back  to  us  for  approval;  but  before  you 
act,  you  shall,  each  one  of  you,  take  an  oath  faithfully  to  perform  your  duties."  Would 
it  be  contended  by  any  one  that  it  was  beyond  the  power  of  the  people  to  require  such 
an  oath?  Is  it  too  much  for  the  people  to  ask  that  before  those  whom  they  have  en- 
trusted with  all  their  future  shall  undertake  to  exercise  their  functions,  they  shall  swear 
faithfully  to  perform  their  duties?  If  it  be  proper  to  make  such  requirements  then  the 
question  whether  or  not  any  special  oath  is  within  the  constitutional  competency  of  the 
people  depends  upon  whether  or  not  that  oath  is  a  reasonable  one.  The  power  to  pre- 
scribe some  oath  does  not  logically  involve  the  power  to  prescribe  any  oath.  The  division 
line  is  between  what  is  reasonable  on  the  one  hand  and  what  is  unreasonable  on  the 
other.  And  when  we  get  into  that  region — when  we  have  before  us  the  question  whether 
or  not  this  oath  or  that  oath  is  reasonable — we  arrive  at  the  point  where  we  enter  the 
region  of  doubt.  We  arrive  at  the  point  where  one  man  may  determine  the  question 
one  way  and  another  the  other.  We  arrive  at  a  point  where  there  can  be  absolutely  no 
assurance  as  to  the  action  of  the  courts,  or  of  different  people  on  the  question. 

If  this  question  is  one  of  doubt,  if  this  question  is  one  that  is  not  certain  one  way  or 
the  other,  then  it  is  unpardonable  on  the  part  of  this  Convention  to  refuse  to  remove  the 
doubt  and  thereby  to  put  in  question  the  validity  of  the  organic  law  of  the  State. 

But  it  is  said  again,  Mr.  President,  that  the  provision  of  the  Constitution  requiring 
this  oath  is  merely  directory.  With  entire  deference,  I  submit  that  that  is  not  the  case 
in  Virginia.  Whatever  may  be  held  in  other  States,  and  it  has  been  held  to  be  simply 
directory  in  some,  there  can  be  no  doubt  that  the  courts  of  Virginia  have  planted  them- 
selves upon  the  opposite  side  of  that  question  and  have  made  the  taking  of  the  oath  in 
the  appropriate  case  absolutely  a  condition  precedent  to  the  validity  of  the  action  of 
the  officer.  That  was  first  held  as  far  back  as  17  Grattan,  in  the  mail  carrier  case;  again 
in  77  Virginia,  in  the  school  superintendent  case,  and  again  in  78  Virginia,  in  the  com- 
missioner of  the  revenue  case.  It  has  been  held  whenever  it  came  up,  whenever  con- 
sidered by  the  Court  of  Appeals  of  Virginia,  that  the  taking  of  this  oath  is  absolutely  a 
condition  precedent  to  the  holding  of  the  ofBce. 

Now,  if  that  be  true,  let  us  look  at  the  question  as  sensible  men.  If  it  be  a  condi- 
tion precedent,  and  our  organization,  by  our  refusal  to  take  it,  becomes  invalidated,  and 
we  become  a  revolutionary  instead  of  a  constitutional  body,  then  what  will  be  the  re- 
sult? There  are  but  three  courses  for  this  Convention  to  pursue.  It  may  adopt  this 
Constitution  without  reference  to  the  people  at  all,  or  it  may  submit  it  to  a  restricted 
suffrage,  or  it  may  submit  it  to  the  suffrage  as  it  at  present  exists.  Suppose  we  were  to 
undertake  to  adopt  this  Constitution  without  submitting  it  at  all,  and  we  were  an  invalid 
body,  what  would  be  the  result  of  our  work?  The  validity  of  the  organization  of  this 
body  is  essential  to  the  validity  of  any  Constitution  which  it  may  adopt  without  a  refer- 
ence. It  has  been  held  by  the  Court  of  Appeals  of  Pennsylvania  that  this  is  unquestion- 
ably true,  but  more.  Suppose,  however,  we  do  not  pursue  the  course  of  adopting  a  Con- 
stitution without  submission;  and  I  pause  to  say  again,  for  fear  of  misinterpretation 
again  on  this  question,  that  I  do  not  favor  adopting  the  Constitution  approved  by  this 
Convention  without  a  reference.  But  suppose  we  pursue  the  second  course  and  submit 
it  to  a  restricted  suffrage.  Then  the  very  difficulty  which  I  have  suggested  as  under- 
lying our  position  in  undertaking  to  adopt  a  Constitution  by  ourselves  without  a  refer- 
ence is  present  in  that  aspect  of  the  case  also.    Unless  we  are  a  valid  body,  then  any 
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action  of  ours  restricting  the  present  suffrage  of  the  State  is  void,  and  any  action  or 
ours  in  submitting  the  result  of  our  work  to  other  than  the  present  electoral  body  of  the- 
State  is  unquestionably  invalid  and  void. 

But  I  advance  a  step  further.  I  contend  that  if  we  are  an  invalid  body  and  we  sub- 
mit the  result  of  our  work  to  all  the  people,  now  entitled  to  vote,  the  result  will  not  be- 
different.  The  principles  on  which  this  question  rests  have  been  considered  by  the  Su- 
preme Court  of  Pennsylvania,  in  the  following  language: 

Outside  of  the  law  to  take  the  sense  of  the  people,  whether  a  convention  should 
be  called,  and  the  law  to  call  the  Convention,  no  other  source  has  been  or  can  be 
shown.  To  make  this  more  distinct,  let  us  suppose  a  voluntary  election,  unauthorized' 
by  law,  and  delegates  elected.  It  is  plain  a  convention  composed  of  such  delegates 
would  possess  no  power  to  displace  the  existing  government,  and  impose  a  new  Con- 
stitution on  the  whole  people.  Those  voting  at  the  unauthorized  election  had  no  power 
to  represent  or  to  bind  those  who  did  not  choose  to  vote.  A  majority  of  the  adult 
males  having  the  qualifications  of  electors,  can  bind  the  whole  people  only  when  they 
have  authority  to  do  so. 

To  make  this  still  more  plain.  Suppose  a  constitution  formed  by  a  volunteer  con- 
vention, assuming  to  represent  the  people,  and  an  attempt  to  set  it  up  and  displace  the 
existing  lawful  government.  It  is  clear  that  neither  the  people  as  a  whole,  nor  the 
government  having  given  their  assent  in  any  binding  form,  the  executive,  judiciary, 
and  all  officers  sworn  to  support  the  existing  Constitution  would  be  bound,  in  mainte- 
nance of  the  lawfully-existing  institutions  of  the  people,  to  resist  the  usurpation,  even 
to  the  whole  extent  of  the  force  of  the  State.  If  overpowered,  the  new  government 
would  be  established,  not  by  peaceful  means,  but  by  actual  revolution. 

For  an  election  to  be  binding,  it  must  be  held  in  pursuance  of  law,  and  if  we  are 
an  illegal  body  we  cannot  order  a  legal  election. 

In  other  words,  there  is  no  inherent  right  in  a  majority  of  the  people  to  rule.  If 
three  people  get  together  upon  a  desert  island,  there  is  no  inherent  right  for  two  of  them 
to  rule  and  no  obligation  on  one  to  submit.  Until  a  compact  is  formed  between  them 
the  power  of  the  two  to  rule  against  the  third  must  depend  upon  force.  But  when  a. 
compact  to  that  effect  is  made,  when  men  are  proceeding  according  to  a  compact  or 
agreement,  then  for  the  first  time  the  right  of  the  majority  to  bind  the  minority  exists, 
and  then  for  the  first  time  is  the  action  of  the  majority  valid  and  binding  upon  the 
minority. 

Now,  how  is  it  in  a  civilized  form  of  government.  No  election  is  valid  unless  con- 
ducted according  to  law.  As  said  by  Chief  Justice  Agnew,  when  there  is  an  unauthorized 
election,  the  minority  of  the  people  have  no  obligation  upon  them  to  attend,  and  the  ma- 
jority going  to  the  polls  can  do  no  act  which  will  bind  the  minority. 

The  question  arose,  Mr.  President,  in  connection  with  the  Dorr  Rebellion  in  Rhode 
Island,  when  the  majority  of  the  people  of  that  State  undertook  to  elect  delegates  to  a 
Convention  to  make  a  new  Constitution.  The  election  was  held;  the  Constitutional  Con- 
vention was  held;  the  Constitution  was  formed;  and  it  was  submitted  to  the  people,  and 
a  majority  of  the  people  of  the  State,  it  was  claimed,  ratified  it.  But  all  the  text-writers 
and  the  Supreme  Court  of  the  United  States  have  agreed  that  it  was  merely  a  voluntary 
act  on  the  part  of  the  people  of  Rhode  Island,  and  was  without  any  binding  authority 
whatever  on  the  State.  The  Dorr  movement  was  regarded  as  a  rebellion,  and  v/as  put 
down  by  the  previously  existing  government. 

So  that  if  this  body,  being  invalid,  undertakes  to  submit  the  new  Constitution  to  all 
the  people,  their  act  of  submission  is  invalid;  the  election  held  upon  it  is  invalid;  and  the 
result  is  that  the  same  vice  underlies  the  adoption  of  that  Constitution  by  the  present 
electorate  that  would  underlie  it  if  adopted  by  this  Convention,  without  a  reference,  or  if 
adopted  by  a  restricted  number  of  the  voters  of  this  State. 

All  that  I  am  saying,  Mr.  President,  depends  upon  this,  whether  or  not  we  desire  to 
be  considered  as  a  de  jure  body.    It  may  be  that  we  will  have  power  enough  to  uphold 
any  Constitution  we  may  adopt;  it  may  be  that  there  will  be  no  question  raised  about, 
it;  but  for  my  part,  I  want  a  Constitution  resting  upon  the  foundation  of  law  and  order. 

I  want  to  come  here,  and,  as  I  conceive  it,  faithfully  perform  the  duty  for  which  I 
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was  sent,  which  is  to  take  my  inspiration  from  the  organized  order  of  this  State,  and  to 
build  from  it  legally,  legitimately  and  safely,  a  new  Constitution  to  take  its  place. 
Mr.  Cooley  has  passed  on  this  very  question.    I  read  from  what  he  says: 

But  the  will  of  the  people  to  this  end  (to  change  their  Constitution),  can  only  be 
expressed  in  the  legitimate  modes  by  which  such  a  body  politic  can  act,  and  which  must 
either  be  prescribed  by  the  Constitution  whose  revision  or  amendment  is  sought,  or  by 
an  act  of  the  legislative  department  of  the  State,  which  alone  would  be  authorized  to 
speak  for  the  people  on  this  subject,  and  to  point  out  a  mode  for  the  expression  of  their 
will  in  the  absence  of  any  provision  for  amendment  or  revision  contained  in  the  Con- 
stitution itself. 

I  wish  to  say  a  word  as  to  the  practical  difficulty  which  might  arise  in  the  event  of 
this  body's  action  being  invalid.  I  have  heard  it  suggested  on  this  flooor  that  the  only 
tribunal  which  could  consider  that  question  would  be  the  courts  of  this  State  under  the 
new  Constitution,  and  that  they  would  commit  felo-de-se  in  the  event  that  they  deter- 
mined the  new  Constitution  to  be  invalid.  But  that  is  far  from  the  fact,  ac- 
cording to  my  construction  of  the  law.  Suppose,  for  example,  in  the  Second 
Congressional  District  of  AMrginia,  at  the  first  election  which  will  be  held 
under  the  new  Constitution  for  members  of  Congress,  all  the  persons  who 
have  been  disqualified  by  the  new  Constitution,  or  a  large  number  of  them,  should  come 
forward  to  vote,  claiming  that  the  old  Constitution  was  still  in  force;  that  the  new  Con- 
stitution was  invalidated  by  the  fact  that  the  members  of  the  Convention  which  framed 
it  had  refused  to  qualify;  and  that  that  question  was  made  a  matter  of  contest  and  car- 
ried before  the  House  of  Representatives  of  the  United  States.  Then  the  whole  ques- 
tion of  the  validity  of  the  organic  law  of  A^irginia  would  be  raised  and  passed  on  by  an 
adverse  political  majority  in  that  body.  Suppose  that  body  were  to  say  ii  is  valid;  that 
would  not  excuse  the  members  of  this  Convention  for  allowing  the  fundamental  law  of 
the  State  to  be  brought  in  question. 

Now  I  pass  to  the  next  position  about  which  I  wish  to  present  my  views,  and  that 
is  this,  that  when  the  members  of  this  Convention  have  duly  qualified  and  have  assem- 
bled, this  Convention  is  a  competent  body,  with  the  conscientious  right,  and  without  re- 
striction on  its  powers,  to  change  the  present  Constitution  constitutionally;  and  if  any 
provision  in  the  present  Constitution  is  to  be  construed  as  undertaking  to  limit  the  power 
of  amendment  or  revision,  such  provision  is  absolutely  void  as  repugnant  to  the  natural 
right  of  the  people,  and  to  the  express  terms  of  the  Bill  of  Rights,  which  declares  thai 
the  right  of  the  people  to  reform,  alter  or  abolish  their  form  of  government  is  inalienable. 

I  was  very  much  impressed,  Mr.  President,  by  the  objection  made  to  the  taking  of 
this  oath  by  the  gentleman  from  Lynchburg.  Viewing  the  question  as  he  did,  I  can  read- 
ily understand  that  it  presented  a  practical  difficulty  to  his  mind.  But  I  do  not  believe 
there  is  any  difficulty  which  should  arise  in  that  connection.  Before  proceeding  to  the 
discussion  of  the  question,  however,  let  me  call  the  attention  of  this  body  to  this  legal 
principle:  that  the  objection  which  was  submitted  by  the  gentleman  from  Lynchburg 
does  not  go  to  the  legal  question  underlying  whether  or  not  we  shall  take  this  oath,  but 
goes  to  the  question  of  the  extent  of  the  power  of  this  Convention.  If  all  that  he  feared 
is  true,  then  the  consequences  of  the  failure  to  take  this  oath  are  not  thereby  obviated; 
the  difficulty  as  to  the  validity  of  our  organization  is  not  thereby  removed.  It  is  simply 
an  embarrassment  as  to  the  extent  of  our  poAvers  when  we  have  been  legally  elected  and 
have  legally  qualified. 

If  that  provision  in  the  Constitution  which  attempts  to  tie  our  hands  as  to  the  kind 
of  changes  we  shall  make  in  the  suffrage  is  valid,  then  our  hands  are  tied  and  we  cannot 
act  constitutionally  in  defiance  of  it.  But  I  deny  that  that  provision  of  the  Constitution 
is  binding  upon  us.  I  submit  to  the  Convention  that  the  proper  principle  is  this:  that 
when  the  members  of  this  Convention  have  been  elected  and  when  they  have  qualified, 
then  there  can  be  nothing  which  will  confine  its  absolute  power  to  deal  with  the  amend- 
ment or  revision  of  the  Constitution.  The  people  of  one  generation  or  the  people  of  one 
time  have  no  right  to  bind  their  posterity,  and  any  effort  that  is  made  by  the  people  of 
one  age,  one  time  or  one  generation,  to  prescribe  the  form  of  government  which  their 
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posterity  shall  adopt,  is  absolutely  null  and  void  as  being  beyond  even  the  competency  of 
the  people. 

Mr.  Daniel:  If  that  applies  to  a  part  of  the  Constitution,  why  does  it  not  also  apply 
to  the  oath  provision? 

Mr.  Thorn:  I  will  answer  the  gentleman.  It  is  for  this  reason:  that  the  oath  is 
just  as  much  a  part  of  our  qualification  as  an  election  is.  We  are  not  in  a  position  to  do 
anything  as  delegates  in  this  Convention  until  we  are  elected  and  until  we  have  quali- 
fied. 

Mr.  Daniel:  The  gentleman  says  that  nothing  in  a  Constitution  binds  succeeding 
generations  in  their  sovereign  power. 

Mr.  Thom:  I  said  that  when  the  members  of  a  Convention  have  been  elected,  and 
have  qualified,  then  their  power  is  complete  to  deal  with  all  questions  of  revision  and 
amendment. 

Mr.  Daniel:  And  the  rest  of  the  Constitution  as  an  inhibition  upon  their  powers 
does  not  apply? 

Mr.  Thom:  If  there  is  anything  in  the  Constitution  which  affects  their  election  or 
affects  their  qualification,  then  until  those  things  are  complied  with,  they  are  not  a  con- 
stitutional body. 

Mr.  Daniel:  How  is  it  that  a  part  of  the  Constitution  which  limits  their  powers  and 
directs  them  to  go  in  a  particular  way,  does  not  bind  them,  if  they  swear  to  support  it 
afresh,  as  much  as  the  condition  precedent  binds  them?  One  is  a  condition  precedent 
and  one  subsequent,  and  both  are  in  the  same  instrument,  and  in  the  condition  precedent 
they  swear  to  support  the  condition  subsequent.  So  where  does  the  delegate  find  the  line 
of  demarkation  against  the  binding  authority,  if  either  one  is  binding? 

Mr.  Thom:  I  think,  Mr.  President,  that  the  line  of  demarkation  is  plain.  The  ques- 
tion which  the  gentleman  asks  presents  no  difficulty  whatever  to  my  mind.  I  draw  a  dis- 
tinction between  those  parts  of  a  Constitution  which  deal  with  the  question  of  the  elec- 
tion of  delegates  to  the  Constitutional  Convention  and  with  their  qualifications  and  those 
parts  of  a  Constitution  which  undertake  to  bind  posterity  about  the  kind  of  changes  that 
may  be  made  in  the  Constitution.  After  delegates  are  elected  to  a  Constitutional  Conven- 
tion and  have  qualified,  they  can  so  change  the  Constitution  as  to  prevent  the  necessity 
of  taking  an  oath  in  the  future.  They  can  abolish  any  part  of  that  Constitution  for  the 
future,  but  they  are  not  constitutionally  representatives  of  the  people  until  these  two  pre- 
requisites have  been  complied  with:  One  is  the  election  by  the  people,  and  the  other  is 
the  qualification  which  is  prescribed  in  the  instrument  under  which  a  delegate  is  acting. 
When  he  has  been  elected;  when  he  has  qualified;  then  his  hands  are  free  to  amend  and 
revise  the  Constitution.  Until  he  is  elected  and  has  qualified,  he  is  simply  an  un- 
authorized agent  and  can  do  nothing. 

The  gentleman  asks  why,  if  he  swears  to  support  that  part  of  the  Constitution,  which 
places  a  restriction  on  his  powers,  is  he  not  bound  to  do  it?  The  answer  is  because  he 
never  swears  to  support  it.  He  swears  to  support  only  so  much  of  the  Constitution  as 
is  a  valid  expression  of  the  people's  will.  He  swears  to  support  only  that  part  of  the 
ConstitutioD  which  is  valid.  When  a  member  of  the  General  Assembly  swears  to  support 
and  maintain  the  laws,  and  one  of  the  laws  upon  the  statute  book  is  contrary  to  the 
Constitution  of  the  United  States,  he  does  not  swear  to  maintain  that  invalid  law.  The 
oath  does  not  refer  to  the  verbiage  of  the  Constitution,  but  it  subscribes  to  its  valid  pro- 
visions, and  it  is  not  a  valid  provision  of  the  Constitution  which  attempts  to  tie  the  hands 
of  posterity  in  reference  to  the  character  of  the  changes  that  the  people  may  make.  It 
is  a  part  of  the  Constitution  to  provide  for  the  election  of  delegates  and  for  their  quali- 
fication, but  it  is  no  part  of  the  Constitution  to  tie  the  hands  of  those  delegates  v^^hen  they 
have  been  elected  and  have  qualified. 

Mr.  Cameron:  Is  not  the  requirement  of  this  oath,  taken  in  connection  with  the 
twelfth  section  of  the  Underwood  Constitution,  a  part  of  the  attempt  to  tie  the  hands  of 
the  Convention? 

Mr.  Thom:  I  think  not.  I  think,  if  I  am  right  in  the  argument  I  am  submitting, 
that  one  generation,  or  the  people  at  one  time,  have  no  right  to  bind  their  posterity;  that 
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every  provision  in  the  Constitution  attempting  to  do  that  is  just  as  if  it  had  never  been 
written  in  the  Constitution.  This  is  no  novel  view  on  my  part.  Mr.  Jameson  treats  on 
that  subject.  In  Section  283  of  Jameson  he  claims  that  the  Constitution  as  written  is 
not  what  the  delegates  swear  to  support  and  maintain,  but  it  is  the  Constitution  itself, 
not  the  invalid  part,  but  the  valid  part. 

Mr.  Harrison:  Who  is  to  be  the  judge  of  the  qualifications  of  the  membership  of 
this  body?    Is  it  to  be  the  body  itself,  or  Congress,  or  the  courts? 

Mr.  Thom:  This  body  itself  is  to  be  the  judge  of  the  qualifications  of  its  members 
as  soon  as  it  becomes  a  body. 

Mr.  Harrison:  But  who  is  to  decide  when  it  becomes  a  body?  That  just  goes  back 
to  another  question. 

Mr.  Thom :   That  is  both  a  judicial  and  a  political  question. 

Mr.  Harrison:  If  this  body  cannot  pass  upon  the  qualifications  of  its  own  member- 
ship, how  can  we  sit  here?   We  might  as  well  go  home,  it  seems  to  me. 

Mr.  Thom:  Mr.  President,  there  is  no  reason,  in  my  judgment,  for  the  contention 
that  a  body  can  get  together  without  election  and  without  taking  the  oath  necessary  to 
qualification,  and  decide  in  a  way  which  will  bind  the  people  that  they  are  all  legally 
elected  and  are  legally  qualified.  That  is  a  fundamental  question  and  rests  at  the  basis 
of  the  whole  organization.  The  body  must  be  a  body  before  it  can  deterniine  anything, 
and  the  personal  qualifications  of  its  members  referred  to  by  the  gentleman  is  a  different 
thing  from  the  qualification  involved  in  the  question  whether  they  have  complied  with 
the  law  in  reference  to  taking  the  oath. 

Mr.  Harrison:  Is  not  this  or  any  other  body  competent  to  pass  upon  the  qualifications 
of  its  members?  Cannot  the  body  go  behind  the  oath  and  enquire  into  the  qualifications 
of  the  membership?  Why  is  it  that  the  mere  taking  of  an  oath  will  qualify  members 
here  who  are  not  qualified?  It  becomes  a  practical  question  in  this  way.  We  have  a  con- 
tested election  case  before  the  Committee  on  Privileges  and  Elections.  Now,  who  is  to 
pass  upon  the  qualifications  of  the  member  whose  seat  is  contested?  Is  this  body  or  is 
Congress  to  pass  upon  the  question? 

Mr.  Thom:  This  body  is  not  to  pass  upon  that  question  until  it  is  an  organized 
hody,  and  this  body  is  not  an  organized  body  until  its  members  have  taken  the  oath  pre- 
scribed by  the  present  Constitution.  That  is  the  situation.  Anything  that  a  committee 
of  this  body,  a  Committee  on  Elections,  or  otherwise,  may  do,  is  simply  a  de  facto  act  on 
the  part  of  the  body  and  of  its  committee,  up  to  the  time  when  the  body  has  complied 
with  the  requirement  of  the  Constitution  by  taking  the  oath,  and  thus  has  become  legally 
organized. 

Now,  that  question  has  been  determined  by  the  Supreme  Court  of  the  United  States, 
Chief  Justice  Taney  delivering  the  decision,  in  which,  among  other  things,  it  was  said 
that  when  a  government  is  set  up  in  a  State  the  power  to  determine  whether  or  not  it 
is  a  government  is  with  the  political  power  of  the  United  States  or  with  Congress;  that 
under  the  provision  of  the  United  States  Constitution  the  United  States  is  required  to 
guarantee  to  every  State  a  republican  form  of  government,  and  before  they  can  guarantee 
a  republican  form  of  government,  they  have  first  to  determine  what  the  government  of 
a  State  is,  and  then  whether  or  not  it  is  republican  in  form.  If  the  gentleman's  question 
involves  a  true  principle,  I  can  not  conceive  where  there  is  any  safeguard  as  to  the 
legality  and  validity  of  any  legislative  body.  If  there  is  a  condition  precedent  to  their 
being  a  body,  and  they  can  get  together  in  an  unauthorized  way  and  declare  that  they  are 
a  body  and  make  that  binding  upon  the  State,  and  make  it  binding  upon  Congress  and 
upon  all  the  people,  then  there  is  no  safety,  and  there  is  no  opportunity  to  provide  against 
the  assembling  of  an  unauthorized  body  in  this  or  any  other  State.  There  must  be  some- 
thing fundamental  to  be  determined  as  a  matter  of  law.  Where  a  body  declares  and 
puts  upon  its  record  the  fact  that  its  members  will  not  take  an  oath,  and  where  the 
taking  of  that  oath  is  a  prerequisite  to  the  validity  of  their  action,  I  say  it  is  not  a  valid 
TDody,  and  that  cannot  shut  the  door  of  the  court  and  cannot  shut  the  door  of  Congress 
to  inquire  into  that  question. 
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In  regard  to  the  matter  of  the  right  of  the  people  to  change  their  Constitution,  Mr, 
Cooley  says: 

In  the  original  States,  and  all  others  subsequently  admitted  to  the  Union,  the  power 
to  amend  or  revise  their  Constitution  resides  in  the  great  body  of  the  people  as  an  or- 
ganized body  politic,  who  being  vested  with  ultimate  sovereignty,  and  the  source  of  all 
State  authority,  have  power  to  control  and  alter  at  will  the  law  which  they  have  made. 

But  that  is  not  all,  Mr.  President.  That  is  not  the  only  provision  of  the  Constitution. 
That  is  the  one  that  was  referred  to  by  the  gentleman  from  Lynchburg.  Here  is  the  Bill 
of  Rights  which  we  also  swear  to  maintain,  and  it  is  as  follows: 

That  when  any  government  shall  be  found  inadequate  or  contrary  to  these  purposes^ 
(to  the  purposes  of  happiness,  etc.)  a  majority  of  the  community  hath  an  indubitable, 
inalienable,  and  indefeasible  right  to  reform,  alter,  or  abolish  it,  in  such  manner  as  shall 
be  judged  most  conducive  to  the  public  weal. 

Now,  when  we  take  an  oath  to  support  this  Constitution  with  a  provision  in  it  such 
as  I  have  just  read,  and  with  a  provision  in  it  which  is  repugnant  to  that,  as  is  claimed 
by  my  friend  from  Lynchburg,  and  we  swear  to  maintain  the  Constitution,  which  of 
these  provisions  do  we  swear  to  maintain?  The  one  that  is  invalid  or  the  one  that  is 
valid  and  founded  upon  the  natural  right  of  the  people?  The  one  that  is  announced  as 
an  inalienable  right  or  that  which  is  invalid  and  which  attempts  to  tie  the  hands  of  the 
people?  So  far  as  I  am  concerned,  when  I  swear,  if  I  do,  to  support  this  Constitution, 
I  shall  swear  to  support  that  provision  of  the  Bill  of  Rights.  I  shall  not  swear  to  sup- 
port any  provision  in  the  Constitution  which  is  repugnant  to  the  natural  right  of  the 
people  or  contrary  to  that  declaration  of  right  as  contained  in  the  same  Constitution. 

My  conscience  will  not  worry  me  if  I  am  called  upon  to  take  an  oath  to  support  the 
Constitution  on  account  of  the  suggestions  which  have  been  thrown  out  as  to  the  practical 
relation  it  will  have  to  our  action.  I  feel  that  it  will  not  embarrass  me,  for  I  conceive 
that  a  void  provision  of  the  Constitution  is  not  binding  upon  us,  or  upon  our  conscience, 
if  we  take  this  oath,  any  more  than  if  it  had  not  been  included  in  the  Constitution.  I 
claim  that  that  is  made  absolutely  certain  by  the  fact  that  the  Bill  of  Rights,  which  is 
a  part  of  that  Constitution,  and  is  one  of  the  principles  which~  are  immutable  and  un- 
changeable, declares  in  express  terms  that  the  provision  alluded  to  by  the  gentleman 
from  Lynchburg  is  beyond  the  natural  right  of  the  people,  and  is  in  derogation  of  their 
inalienable  power. 

Mr.  Glass:  Do  you  not  propose  to  limit  and  abridge  that  declaration  of  the  Bill  of 
Rights  when  you  insist  that  we  must  proceed  to  do  this  thing  in  a  constitutional  way? 

Mr.  Thorn:  I  have  no  difficulty  whatever  on  that  point.  If  that  is  a  void  provision 
of  the  Constitution,  then  we  are  proceeding  constitutionally  in  disregarding  it.  When 
it  is  once  admitted  that  it  is  contrary  to  the  Bill  of  Rights,  when  it  is  once  admitted  that 
it  is  contrary  to  the  natural  right  of  the  people,  then  it  is  void,  and  we  proceed  consti- 
tutionally in  disregarding  it. 

Now,  Mr.  President,  I  have  given  the  reasons  why  I  think  the  oath  should  be  taken. 
I  fear  that  I  have  been  longer  than  the  patience  of  the  Convention  would  justify,  and  I 
have  been  longer  than  I  anticipated.  I  feel  that  it  is  our  bounden  duty  to  make  certain 
the  validity  of  our  acts.  If  all  these  suggested  difficulties  arise,  then  it  is  unfortunate, 
but  that  does  not  go  to  the  question  as  to  whether  we  ought  to  take  the  oath. 

To  be  a  valid  body,  to  give  to  the  people  of  Virginia  a  valid  Constitution,  to  put 
beyond  doubt  that  it  shall  not  be  brought  into  litigation,  we  are  required,  as  it  seems  to 
me,  in  pursuance  of  our  acceptance  of  the  position  of  delegates  to  this  Convention,  to 
qualify  ourselves  to  act  as  its  members.  I  regard  the  taking  of  the  oath  as  lying  at  the 
very  foundation  of  the  validity  of  our  action,  and  the  true  difference  in  my  humble  judg- 
ment, should  be  recognized  to  be  between  those  gentlemen  who  are  willing  now  to  become 
a  revolutionary  body  and  those  who  want  to  act  in  pursuance  of  the  Constitution  and  the 
laws. 


DEBATES  OE  THE  CONSTITUTIONAL  COXVEXTION  OE  VIEGIXIA. 


43 


MR.  DANIEL  ON  OATH  QUESTION. 

Mr.  Daniel:  Mr.  President,  I  am  sure  there  is  no  man  in  this  body  who  has  a  more 
determined  resolution  to  act  in  accordance  with  the  Constitution  and  laws  of  the  United 
States  and  of  Virginia,  as  I  interpret  them,  than  myself.  I  have  no  idea  of  suggesting 
any  reyolutionary  procedure  or  of  assuming  to  myself  or  advising  the  Convention  to 
assume  any  power  which  is  not  its  power  under  a  clear  understanding  of  the  constitu- 
tional jurisprudence  of  this  country.  I  had  not  expected  to  say  another  word  on  the  sub- 
ject, for  I  believe  the  Convention  has  made  up  its  mind  upon  this  question. 

In  my  judgment,  however,  nothing  could  show  the  untenability  of  the  main  proposi- 
tion which  the  delegate  from  Norfolk  (Mr.  Thom)  so  ably  advocated  than  the  innumera- 
ble quicksands  and  contradictions  into  which  it  leads  him.  He  says,  in  effect:  "I  am  no 
revolutionist,  but  after  I  take  this  oath  I  am  going  to  regard  the  portion  of  the  Constitu- 
tion that  suits  myself  as  nugatory." 

Mr.  President,  I  believe  that  the  proposition  for  this  Convention  to  take  the  oath  is 
against  the  settled  institutional  and  constitutional  history  of  this  Commonwealth,  I  do 
not  believe  that  the  language  of  the  extant  Constitution  requires  any  such  thing  to  be 
done,  and  the  only  glint  of  intimation  that  this  constitutional  revisory  body  shall  take 
any  oath  is  found  in  that  portion  of  the  instrument  which  the  people  rejected  and  which 
cannot  be  looked  to — as  the  delegate  from  Norfolk  proposes — to  define  the  intent  of  any 
part  which  is  living, 

In  one  of  the  great  cases  in  the  United  States  Supreme  Court  Chief  Justice  Mar- 
shall, in  interpreting  the  Constitution  of  the  United  States,  said:  "We  must  not  forget 
that  is  a  Constitution  we  are  interpreting,"  and  then  he  called  attention  to  the  broad 
scope  of  time  and  space  which  that  instrument  contemplated.  We  should  not  forget,  Mr. 
President,  that  this  is  a  Constitutional  Convention  as  to  which  we  are  interpreting  a  con- 
.siitution.  Neither  should  we  forget  that  there  is  not  one  word  in  the  extant  Constitution 
which  we  have,  so  far  binding  upon  us,  which  intimates  or  hints,  much  less  declares, 
that  a  member  of  a  convention  in  Virginia  is  a  constitutional  officer. 

I  am  familiar,  I\Ir.  President,  with  the  great  diversity  of  opinions  as  stated  by  text- 
writers  and  by  jurists  and  by  lawyers  as  to  the  meaning  of  the  term  "office."  I  know 
that  it  is  some  time,  and  in  a  certain  instrument,  interpreted  to  mean  one  thing,  and 
at  certain  times,  and  in  another  instrument,  it  is  interpreted  to  mean  another.  In  all 
cases  he  who  seeks  to  put  upon  the  word  wheresoever  he  finds  it  a  true  interpretation 
must  contemplate  that  word  in  its  historical  sense  with  respect  to  the  body  that  uses  it 
and  with  respect  to  the  nature  of  the  body  towards  which  its  aspect  is  turned,  and  then, 
according  to  juridical  history  and  the  settled  institutional  principles  of  society  in  which 
the  term  is  used,  he  must  collect  its  true  intent  and  meaning. 

In  no  Constitution  of  Virginia  antecedent  to  the  one  which  was  adopted  in  1869, 
and  under  which  'we  are  now  convened,  was  a  member  of  a  convention  ever  contem- 
plated as  an  officer  of  this  State.  In  no  convention  ever  held  in  Virginia  to  amend  a  con- 
stitution, from  the  first  that  sat  in  1776  to  the  last  that  sat  in  1S67,  did  any  member 
of  that  body  take  any  oath  of  office,  nor  did  the  body  suppose  that  there  was  any  obliga- 
tion upon  himself  to  do  so.  And  when  we  come  to  interpret  this  Constitution  we  have 
in  advance  of  our  contemplation  the  signal  fact  that  that  body,  itself  a  convention,  did 
not  regard  a  member  of  the  convention  as  an  officer,  nor  suppose  that  it  was  required  to 
take  any  oath  of  office.  When  you  come  to  read  the  rejected  portion  of  that  Constitu- 
tion you  see  in  the  words  which  the  people  of  Virginia  stamped  under  their  feet  the 
disclosure  of  their  sense  of  knowledge  that  a  member  of  a  convention  would  not  be  com- 
prehended by  the  term  ■■office,"  and  that  it  was  necessary  in  so  many  words  to  name  it, 
and  by  an  additional  clause  to  drag  it  into  an  interpretation  which  it  did  not  have  his- 
torically, and  which  they  themselves  had  not,  prior  to  that  moment,  sought  to  place  upon 
it. 

Let  me  read  the  rejected  portion  of  the  Constitution  of  Virginia,  which  I  rejoice 
is  not  extant  to-day  to  impede  the  movement  of  the  people  of  Virginia  to  get  for  them- 
selves a  better  government: 
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In  addition  to  the  foregoing  oath  of  office,  the  Governor,  Lieutenant-Governor,  mem- 
bers of  the  General  Assembly,  Secretary  of  State,  Auditor  of  Public  Accounts,  State 
Treasurer,  Attorney-General,  and  all  persons  elected  to  any  convention  to  frame  a  Con- 
stitution for  this  State,  or  to  amend  or  revise  this  Constitution  in  any  manner,  the  Mayor 
and  Council  of  any  city  or  town  shall,  before  they  enter  on  their  respective  duties,  take 
and  subscribe  the  following  oath,  or  affirmation,  provided,  the  disabilities  therein  con- 
tained may  individually  be  removed  by  a  three-fifths  majority  of  the  General  Assembly. 

Now  there  follows,  Mr.  President,  what  I  may  generally  describe  as  the  iron-clad 
oath,  a  most  searching  and  sweeping  oath,  that  would  have  deprived  of  their  political 
rights  a  vast  number  of  the  good  people  of  this  Commonwealth. 

Why  did  they  put  in  the  words  "in  addition  to  the  foregoing  oath  of  office"  if  the 
words  previously  used  already  comprehended  such  signification?  We  do  not  look  for 
tautology  in  constitutions;  they  are  the  nicest  pieces  of  sculpture  that  the  chisel  of  the 
penman  can  engrave  upon  expression.  They  put  the  term  "in  addition  to  the  foregoing 
oath  of  office"  as  a  prelude  to  the  iron-clad  oath,  because  they  knew-  that  up  to  the  writ- 
ing of  that  sentence  that  oath  of  office  did  not  apply  to  members  of  a  convention  that 
would  amend  the  Constitution.  And  they  intended  by  those  words,  "in  addition,"  to  do 
what  the  delegate  from  Norfolk  says  nobody  can  do — to  tie  the  hands  of  the  people  of 
Virginia  for  coming  generations. 

Now,  Mr.  President,  those  words,  "in  addition,"  etc.,  show  the  conscious  sense  of  the 
convention  which  expressed  them,  that  the  forthcoming  member  of  a  future  Constitu- 
tional Convention  was  not  comprehended  in  the  term  "officer,"  and  there  is  a  second  dis- 
closure of  that  conscious  sense  in  the  very  body  of  the  iron-clad  oath  proposed  to  be  taken, 
for  it  mentions  the  member  of  the  Constitutional  Convention  by  express  terms.  Why,  if 
already  comprehended  in  the  term  "officer"? 

So,  Mr.  President,  if  we  are  to  look — as  the  delegate  from  Norfolk  says  we  must 
look — to  this  dead  and  destroyed  matter  for  the  interpretation  of  the  present  instrument, 
I  find  in  its  remains  the  significant  and  indubitable  mark  of  the  consciousness  of  the 
men  who  used  the  language  that  they  had  not  up  to  that  period  bound  the  hands  in  any 
way  of  a  future  convention  of  the  people  of  Virginia. 

Mr.  Thorn:    Does  not  the  same  provision  apply  to  the  Governor? 

Mr.  Daniel:    Oh,  yes, 

Mr.  Thom:  Then,  if  the  gentleman's  argument  is  sound,  the  Governor  was  not  in- 
cluded in  the  previous  oath. 

Mr.  Daniel:    No;  he  was  included  in  the  previous  oath. 
Mr.  Thom:  Why? 

Mr.  Daniel:  Because  he  was  an  officer,  that  is  the  reason;  and  the  member  of  the 
Convention  was  not  included  in  the  previous  oath,  because  he  was  not  an  officer,  and  they 
wanted  to  make  him  one.  That  is  my  interpretation  of  the  instrument,  and  that  is  an 
interpretation,  Mr.  President,  which,  conscious  of  my  liability  to  make  mistake  as  much 
as  any  other  man,  I  am  confident  an  enlightened  tribunal  would  be  sure  to  put  upon  it. 

Now,  Mr.  President,  there  is  another  aspect  of  this  case,  to  which  I  do  not  know,  but 
that  other  gentlemen  have  referred,  and  it  was  well  intimated  in  the  question  pro- 
pounded to  the  delegate  from  Norfolk  (Mr.  Thom)  by  the  delegate  from  Winchester  (Mr. 
Harrison).  In  the  nature  of  the  case  and  ex  necessitate  rei,  a  convention  must  be  the 
judge  of  the  election  and  qualification  of  its  members,  and  there  is  a  far-reaching  prin- 
ciple which,  in  a  different  statement,  reveals  the  necessity  for  such  a  ruling.  Questions 
of  organization,  questions  of  entity,  questions  of  validity  as  to  political  procedure  in  a 
Commonwealth,  and  by  analogy  like  questions  under  the  government  of  the  United 
States,  belong  to  a  class  of  cases  and  of  jurisprudence  that  is  not  strictly  juridical,  and 
they  are  termed  political  questions  not  in  the  sense  of  partisan  politics  or  of  party  rela- 
tions, but  in  the  sense  of  affecting  the  body  politic  under  a  particular  department  of  gov- 
ernment, so  as  to  make  that  particular  department  the  sole  and  final  judge  of  that  poli- 
tical question. 

The  question  as  to  what  this  convention  may  do  about  this  oath  is  a  political  ques- 
tion, and  it  is  being  considered  by  the  highest  body  known  to  the  laws  of  the  Anglo- 
Saxon  people.    There  were  no  such  things  as  constitutional  conventions  in  our  mother 
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country.  The  convention  is  purely  an  American  product.  It  is  not  the  mixed  product  of 
monarchy  and  aristocracy  and  democracy,  but  ever^'  bit  of  it  is  intus  et  in  cute,  demo- 
cratic and  republican. 

The  term  "convention"  has  a  glint  of  significance  as  to  its  meaning.  It  is  "the 
coming  together"  of  all  the  people  in  the  only  practical  sense  in  which  all  the  people  can 
come  together.  We  can  have  no  parliament  of  man  in  a  literal  sense,  because  man  is 
so  numerous  that  all  of  him  cannot  get  together.  In  a  constitutional  convention  all  men 
of  the  body  for  which  they  are  acting  do  get  together  by  deputy,  the  only  practical  way 
in  which  they  can  do  it. 

The  people  of  Virginia  did  not  call  a  Senate.  They  did  not  call  a  House  of  Dele- 
gates. They  did  not  convene  a  General  Assembly.  They  distinguished  what  they  called 
it  by  the  name.  They  called  it  a  "convention,"  meaning  thereby  all  the  people  of  Vir- 
ginia, by  the  selection  and  deputation  of  their  representatives. 

I  will  read  but  one  case  to  the  convention,  not  as  showing  the  principles  upon  which 
those  rest  who  regard  the  oath  as  not  necessary  to  this  body,  and  who  do  not  interpret 
the  Constitution  as  we  find  it  extant  as  requiring  it,  but  I  will  read  the  case  to  show 
that  this  convention  has  that  sovereign  political  power  which  I  have  heretofore  attempted 
to  describe,  and  is  the  final  judge  of  these  political  questions. 

There  was  a  case  in  Kentucky,  which  is  found  in  the  92  Kentucky  Reports — the  case 
of  Miller  vs.  Johnson — with  respect  to  the  proceedings  of  a  conventional  body  there  like 
this,  which  assembled  in  1890.  That  convention  was  brought  together  under  a  Consti- 
tution very  similar  to  our  own.  Our  Constitution,  under  which  we  are  now  assembled, 
brings  this  convention  together  with  full  authority  "to  revise"  and  "to  amend"  the  exist- 
ing Constitution.  Under  that  authority  this  Convention,  representing  the  whole  body  of 
the  Virginia  people,  may  to-morrow  proclaim  a  new  Constitution  in  the  exercise  of  their 
sovereign  political  power. 

I  have  heard  no  man  suggest  that  this  is  a  convention  of  sovereigns  in  the  sense 
that  any  one  here  has  any  original  sovereign  power  of  his  own;  btit  this  is  a  representa- 
tive body  of  deputy  sovereigns,  v/ith  no  original  power,  but  with  all  deputed  power,  sub- 
ject, of  course,  to  the  Constitution  of  the  United  States,  which  no  man  can  infringe,  and 
subject,  as  I  might  admit,  though  it  is  a  matter  of  indifference  to  the  present  aspect, 
to  those  institutional  principles  of  human  right  which  are  bred  in  the  blood  and  in  the 
bone  of  otir  race  to  such  an  extent  that  if  this  Convention  were  to  do  anything  v.^hich 
amounted  to  an  outrage,  or  to  such  an  excessive  and  tmreasonable  matter  as  to  be  repug- 
nant to  the  common  heart  and  the  common  sense  of  mankind,  by  a  wide  and  extended 
interpretation  of  those  principles  which  have  been  educated  into  us,  as  ^Ir.  Cooley  said, 
it  would  be  regarded  as  ultima  vires  and  as  transcending  its  power. 

But  as  to  all  other  questions  not  trenching  upon  the  Constitution  of  the  United 
States,  which  we  must  keep  forever  in  our  eyes,  not  trenching  upon  the  inbred  and  insti- 
tutionally recognized  and  enforced  doctrines  of  our  people — on  all  other  questions  this 
Convention  represents  the  sovereign  people  of  Virginia,  and  the  courts  cannot  question 
its  authority  or  its  action  in  any  case  that  comes  within  the  range  of  its  deputed  sover- 
eign prerogative  authority. 

Now,  to  continue,  Mr.  President,  as  to  the  Kentucky  case.  Under  a  Constitution  in 
Kentucky  quite  similar  to  our  own,  the  Legislature  of  that  State  called  a  constitutional 
convention.  It  came  duly  into  authority,  or  at  least  no  question  arises  in  the  record  on 
that  subject.  It  proceeded  to  revise  the  Constitution  of  Kentucky,  but  did  not  under- 
take of  itself  to  amend  it.  They  were  required  by  the  Legislature  of  Kentucky  to  submit 
the  question  of  the  adoption  of  the  Constitution  to  the  people.  They  did  so,  and  the 
people  of  Kentucky  adopted  and  amended  the  Constitution  under  that  authority  from  the 
Convention  of  Kentucky  by  150,000  majority. 

The  Convention  had  taken  a  recess  pending  the  period  of  time  in  which  the  people 
were  engaged  in  the  election.  After  the  recess  they  reconvened,  and  then,  by  virtue  of 
the  authority  reposed  in  them  by  the  Constitution  "to  amend"  the  Constitution,  they 
proceeded,  mero  motii,  on  their  own  authority,  after  it  had  been  ratified,  to  amend  the 
Constitution  in  some  material  parts,  and  in  many  parts  which  affected  form  and  style. 
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That  Constitution  was  assailed,  and  tlie  case  was  carried  to  the  Supreme  Court  of 
Kentucky.  It  was  argued  for  the  contestant  by  Walter  Evans,  a  distinguished  lawyer, 
who  is  now  a  judge  on  the  United  States  bench  in  Kentucky.  What  did  the  court  hold? 
They  held  the  principles  which  old  Kentucky  got  by  hereditary  descent  from  the  people 
of  Virginia.  They  said  that  the  Constitutional  Convention  had  reposed  in  it — I  do  not 
quote  the  language,  but  I  am  giving  the  sense  of  the  decision — the  political  sovereignty 
of  that  people;  that  under  the  extant  Constitution  they  had  the  right  to  amend  the  Con- 
stitution of  Kentucky  of  themselves;  that  the  act  of  the  Legislature  of  Kentucky  re- 
quired them  to  submit  the  Constitution  to  the  people  was  a  nugatory  act,  ultra  vires  of 
the  power  of  the  Legislature  of  Kentucky,  and  of  no  effect  and  avail  whatever;  but  out 
of  the  fulness  of  the  power  of  the  Convention,  they  could  themselves  submit  it  to  the 
people.  That  is  a  case,  in  my  humble  opinion,  which  applies  now  to  this  body,  where 
it  was  held  that  though  they  had  submitted  it  to  the  people,  and  though  the  people  had 
adopted  the  Constitution  laid  before  them,  the  Convention  had  this  political  power  still 
reposed  in  them,  and  could  of  their  own  free  will  amend  and  promulgate  a  Constitution, 
and  furthermore,  that  that  Convention  and  its  action  being  recognized  by  the  Governor 
and  the  people  of  the  Commonwealth,  the  whole  question  was  precluded,  and  having 
promulgated  the  Constitution,  being  the  only  authority  in  the  State  that  could  do  it, 
they  were  the  only  authority  to  judge  of  it;  that  no  court  could  enquire  into  the  validity 
of  their  action,  and  the  Constitution  as  amended  by  the  Convention's  sole  action  was,  as 
a  whole,  valid  and  good. 

This,  Mr.  President,  is  a  necessary  principle  of  free  government,  and  is  bed-rocked 
in  the  foundation  of  the  State  and  in  the  foundation  of  the  nation.  It  is  not  revolu- 
tionary. It  is  a  part  of  the  legally  and  constitutionally  recognized  rights  of  man,  to 
alter  or  abolish  their  government  when  they  see  fit.  When  they  wish  to  extricate  them- 
selves from  the  eternal  technicalities  of  county  court  jurisprudence  and  move  out  in 
battle  array  with  the  sovereignty  of  the  people,  they  call  a  convention  and  confide  into 
their  hands  the  greatest  and  most  sacred  trust  that  m_an  can  put  into  the  hands  of  his 
brother. 

Mr.  Brooke:  I  wish  to  ask,  not  being  as  familiar  with  the  case  from  Kentucky  as  the 
gentleman  seems  to  be,  whether  any  question  arose  in  that  case  as  to  whether  that  Con- 
vention was  duly  organized  or  not. 

Mr.  Daniel:  I  especially  stated  that  I  did  not  observe  that  there  was  any  question 
on  that  point. 

Mr.  Brooke:  Then,  if  the  Convention  was  duly  organized,  has  anybody  on  this  floor 
yet  denied  the  power  of  the  Convention  after  being  duly  organized  to  amend  the  Consti- 
tution in  any  and  in  all  respects? 

Mr.  Daniel:  The  gentleman  knows  as  much  about  that  as  I  do.  I  do  not  know 
what  anybody  else  has  done.    I  have  not  heard  that,  that  I  recall. 

Now,  Mr.  President,  the  decision  in  the  Kentucky  case  was  far  broader,  far  deeper, 
and  far  more  comprehensive  than  any  question  of  organization. 

One  of  the  first  things  that  happened  when  this  Convention  met  was  its  recognition 
as  a  Convention  by  the  Governor  of  Virginia.  The  chief  political  officer  of  the  State  has 
already  set  upon  it  the  seal  of  his  recognition,  and  when  a  people  recognize  a  body,  the 
Supreme  Court  of  Kentucky  says  no  judge  can  go  beyond  that  public  and  that  ofiicial 
recognition. 

I  have  no  question  in  my  own  mind  as  to  the  validity  of  the  opinions  which  have 
been  so  admirably  stated  by  the  delegate  from  Augusta  and  by  the  delegate  from  Lynch- 
burg, and  by  others  of  our  colleagues;  but,  Mr.  President,  on  referring  to  these  opinions, 
I  am  reminded  of  Lord  Coke's  expression,  that  no  man  knows  the  law  who  knows  not 
the  reason  thereof,  and  the  reasons  of  the  conclusion  to  what  they  have  arrived  are 
stated  and  developed  in  the  most  able  and  learned  speech  of  the  distinguished  member 
from  Norfolk.  In  the  forefront  of  the  Convention,  and  as  a  condition  precedent  to  any- 
thing being  done,  he  invokes  us  to  recognize  and  to  apply  a  clause  of  the  Constitution 
which  he  interprets,  though  the  Constitution  does  not  itself  interpret  it,  to  mean  a  mem- 
ber of  the  Convention,  and  which  the  Convention  which  adopted  it,  did  not  interpret  to 
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apply  to  a  member  of  the  Convention,  and  which  took  no  oath  itself,,  following  a  long 
line  of  anterior  precedents.    But  when  you  come  to  another  clause  in  that  Constitution 
^hich  he  wishes  to  have  the  grand  array  of  the  whole  Convention  to  come  up  and  swear 
rto  support,  he  says  it  is  nugatory.   "Why?   Because  one  generation  cannot  hind  another. 
Mr.  President,  for  that  very  reason  it  has  been  inherent  in  the  institutions  of  the 

-people  of  Virginia  not  to  require  conventions  to  take  oaths.    They  did  not  wish  to  bind 

-the  men  who  had  turned  their  face  to  the  future  and  to  a  better  order  of  things  by  an 

-oath-bound  proposition,  which  bound  them  to  the  dead  body  of  the  past,  and  that  is  the 
reason  why  members  of  conventions  ought  never  to  be  required  to  take  oaths.  They  are 
bound  without  taking  them  by  the  Constitution  of  the  United  States,  and  they  are  not 

-to  be  cribbed,  cabinned,  and  confined,  and  marched  up  to  one  side  of  a  desk  to  swear  to 
a  proposition  and  then  sit  down  at  the  desk  and  disregard  the  oath  they  have  taken. 

It  is  that  fundamental  principle  of  American  Anglo-Saxon  jurisprudence  which 
brings  us  here  as  free  and  unfettered  men  and  the  representatives  of  free  and  unfet- 

-•tered  men,  and  that  has  swept  away  from  such  institutions  the  old  middle-age  proposi- 
tion of  eternally  thrusting  an  oath  at  a  man  and  binding  him  up  for  one  and  another 

.generation  not  to  do  this  and  not  to  do  that,  so  as  to  trammel  and  confine  his  conscience. 

It  is  not  revolutionary,  Mr.  President,  to  look  at  this  aspect  of  the  question  in  the 
manner  in  which  I  am  looking  at  it.    The  proposition  of  the  delegate  from  Norfolk  is 

-the  proposition  which  is  the  breeder,  and  generator,  and  hatcher  of  revolutions.  Put 
upon  any  people  oath  and  oath;  tie  them  up,  that  they  will  not  to-morrow  or  next  year, 
or  thirty  years  afterwards,  do  anything  which  the  necessity  of  that  age  may  call  for 
in  a  particular  way;  carry  them  into  constitutional  jails  and  go  back,  and  you  will  lead 

-to  revolution,  for  the  common  sense  of  mankind,  with  the  accumulation  of  evils  brought 
about  in  this  old-fashioned  style  of  repressing  human  liberty  and  free  action,  will  re- 
volt, and  you  will  have  a  first-class  revolution  brewery  in  full  operation. 

]\Ir.  President,  I,  too,  am  for  procedure  decently  and  in  order.  I  propose  to  cast  no 
vote  in  this  body  that  I  do  not  believe  in  my  heart  of  hearts  to  be  consistent  with  the 

••  Constitution  of  the  country  of  which  I  am  a  citizen.    Beyond  that,  we  live  upon  as  free 

■a  piece  of  land  as  is  on  God's  green  earth,  if  you  gather  its  spirit  through  the  hearts  of 
its  people,  and  I  cannot,  in  the  beginning  of  the  deliberations  of  this  Convention,  do  any- 

-  thing  which  may  curb  in  any  way  its  freedom  of  thought  or  its  freedom  of  conscience. 
(Applause.) 

At  the  conclusion  of  the  speech  of  Mr.  Daniel,  the  Convention  adjourned  until  to- 
:  morrow,  Thursday,  June : 2 7,  ^1901,  at  12  o'clock  M. 


THURSDAY.  June  27.  1901. 

The  Convention  met  at  12  o'clock 

Prayer  by  Rev.  P.  B.  Price,  D.  D.,  of  Richmond. 

Resolutions  were  offered  by  ]\Ir.  Barbour  on  the  Prevention  of  Bribery,  on  Finances, 
and  on  Corporate  Property;  by  Mr.  Richmond  on  the  Office  of  Lieutenant-Governor;  by 
Mr.  Gw3-n  on  Criminal  Expenses;  by  Mr.  Pollard  on  Labor  Controversies;  by  Mr.  Bolen 
on  the  Judiciary. 

The  President:  The  next  business  in  order  is  the  unfinished  business,  that  being 
the  motion  of  the  gentleman  from  Frederick  and  Winchester  (Mr.  Harrison)  to  post- 
pone indefinitely  the  resolution  of  the  gentleman  from  Norfolk  (!Mr.  Thorn)  in  regard 
to  taking  the  oath.    The  gentleman  from  Staunton  (Mr.  Braxton)  is  entitled  to  the  fioor. 

Mr.  Braxton:  ^Ir.  President,  at  the  request  of  the  delegate  from  Chesterfield  (Mr. 
Ingram)  I  yield  the  floor  to  him  for  the  present. 

The  President:    The  gentleman  from  Chesterfield  will  proceed. 

MR.  INGRAM  ON  OATH  QUESTION. 


^Iv.  Ingram:    !\Ir.  President  and  gentlemen  of  the  Convention,  through  the  courtesy 
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of  the  gentleman  from  Augusta  I  am  allowed  the  privilege  of  occupying  the  floor  for  a 
lew  moments  to  present  my  views  of  the  question  nov/  at  issue  between  us. 

On  yesterday,  the  gentleman  from  Norfolk  (Mr.  Thom),  in  his  very  able  and  per- 
suasive address,  stated: 

It  has  been  industriously  circulated  through  the  public  press  that  a  precedent  had 
been  found  in  Virginia  where  the  members  of  a  Constitutional  Convention  had  under 
similar  circumstances  declined  to  take  the  oath. 

If  we  stick  to  the  letter  of  the  gentleman's  statement,  he  is  correct.  He  meant  by  his 
statement  that  there  had  been  in  no  previous  Constitution  a  constitutional  requirement 
prescribing  an  oath  of  office  to  be  taken  by  the  officers  of  the  Commonwealth  before  they 
entered  upon  the  discharge  of  their  duties.  To  this  extent  the  gentleman  is  correct; 
but  I  deny  that  there  is  not  a  precedent,  aye,  more  than  one  precedent,  from  the  highest 
authority,  which  ought  to  be  known  to  this  Constitutional  Convention.  ; 

It  is  true  the  Constitution  of  1776  did  not  prescribe  the  form  of  an  oath  to  be  taken 
by  the  officers  of  the  State  before  they  entered  upon  the  discharge  of  their  duties.  But 
the  Legislature  of  Virginia,  in  the  exercise  of  its  sovereign  right,  in  the  exercise  of  that 
right  not  ceded  to  the  Constitution  of  Virginia,  did  prescribe  an  oath  to  be  taken  by  all 
officers  before  they  entered  upon  the  discharge  of  their  respective  duties. 

What  is  the  difference,  Mr.  President?  The  distinguished  President  of  our  present 
Supreme  Court  forcibly  puts  his  construction  upon  a  distinction  between  the  Consti- 
tution of  the  United  States  and  the  Constitution  of  the  State  of  Virginia  in  the  case  of 
Brown  vs.  Epes: 

"The  Constitution  of  the  United  States,"  says  Judge  Keith,  "is  a  source  and  grant 
of  power  to  the  Congress  of  the  United  States.  It  is  an  enabling  and  not  a  restraining 
instrument.  Congress  can  do  nothing  except  what  the  Constitution,  either  directly  or  by 
reasonable  construction,  authorize  it  to  do.  The  Constitution  of  Virginia,  however,  is  a 
restraining  instrument,  and  the  Legislature  of  the  State  possesses  all  legislative  power 
not  prohibited  by  the  Constitution." 

The  Legislature  of  Virginia,  in  the  Code  of  1819,  prescribes  in  terms  the  oath  of 
ofllce  to  the  taken  by  the  officers  of  this  State  before  they  enter  upon  the  discharge  of 
their  respective  duties.  The  Convention  of  1829-1830  was  called  into  being  by  two  acts- 
of  the  Legislature,  and  the  oaths  prescribed  in  the  Code  of  1819  were  just  as  binding, 
upon  that  Convention,  had  those  distinguished  gentlemen  conceived  that  they  were  offi- 
cers of  this  State,  as  though  those  oaths  had  been  prescribed  in  the  Constitution  of 
1776.  If  not,  why  not?  Had  the  sovereign  people  of  Virginia  ceded  and  given  away  in. 
their  Constitution  any  of  their  sovereign  rights  except  those  rights  that  were  especially 
enumerated  in  that  instrument?  Did  not  the  entire  power  rest  with  the  people,  and  had 
they  not  acted  under  that  power  and  authority  by  prescribing  oaths  of  office? 

Whilst  I  have  the  greatest  and  profoundest  respect  for  the  gentleman  from  Norfollr 
as  a  lawyer  of  distinguished  ability,  whilst  I  have  the  profoundest  respect  for  the  author- 
ity of  Mr.  Jameson,  who  is  so  freely  quoted  on  this  floor,  and  of  that  great  jurist,  Mr. 
Cooley,  who  approves,  it  seems,  Mr.  Jameson  in  that  he  speaks  of  his  great  reputation 
as  a  constitutional  writer,  at  the  same  time  I  place  John  Marshall  above  Mr.  Cooley 
and  I  place  James  Madison  above  Mr.  Jameson.  Both  of  those  gentlemen  sat  in  tha 
great  Convention  of  1829-1830.  John  Marshall  was  then  Chief  Justice  of  the  United 
States,  and  it  never  entered  his  mind  for  one  instant,  or  the  mind  of  any  member  of  that 
great  Convention  (and  the  greatest  lawyers  Virginia  ever  produced  there  sat)  that  they 
were  officers  in  any  sense  of  the  Commonwealth  of  Virginia,  and  they  did  not  consider 
the  question  of  taking  an  oalh.  Can  it  be  that  those  learned  lawyers  overlooked  this 
question?  Can  it  be  that  Governor  Tazewell,  who  represented  the  borough  of  Norfolk 
at  that  time  and  who  was  fit  to  meet  Charles  Pinckney  and  to  overthrow  him,  and  who- 
had  for  his  colleague  General  Robert  B.  Taylor,  the  defender,  both  distinguished  lawyers,, 
failed  to  see  what  the  distinguished  representative  from  Norfolk  had  seen? 

But  this  is  not  all.    This  is  not  the  only  decision  or  precedent  for  this  mafter.  In: 
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1850-1851  there  assembled  in  Virginia  a  great  Constitutional  Convention.  The  Code  of 
1849  was  then  the  law  of  the  land.  They  assembled  under  an  act  calling  them  into 
being.  In  no  sense  were  they  revolutionary.  In  that  Constitution  I  find  the  following 
provision,  and  I  ask  the  attention  of  the  Convention  to  it: 

Every  person  elected  or  appointed  to  any  post  of  profit,  trust  or  emolument,  legis- 
lative, executive,  or  judicial,  civil  or  military,  under  the  government  of  this  Common- 
wealth, shall  before  he  acts  in  such  post  take  the  said  oath,  and  also  the  following. 

Now,  Mr.  President  and  gentlemen  of  the  Convention,  the  direction  by  the  Legisla- 
ture of  Virginia  contained  in  the  Code  of  1849  was  more  far  reaching,  I  assure  you,  if 
you  listen  to  its  terms,  than  the  direction  contained  in  the  present  Constitution.  It  em- 
braced not  only  ofiices;  it  embraced  trusts;  it  embraced  posts  of  honor,  civil  or  military; 
and  not  one  man  was  found  bold  enough  in  that  convention,  composed  of  135  distin- 
guished Virginians,  to  conceive  for  one  moment  or  to  give  any  expression  to  the  view 
that  as  an  officer  of  the  Commonwealth  he  was  called  upon  to  take  the  oath  prescribed 
in  the  Code  of  1849. 

As  to  precedents,  gentlemen,  we  are  full  handed  with  precedents.  I  do  not  cite  the 
Convention  of  1864  as  a  precedent  because  if  I  remember  correctly  it  was  held  within 
the  Federal  lines,  and  the  people  of  Virginia  were  not  represented;  those  who  were  able 
to  bear  arms  were  in  the  field;  but  in  the  Convention  of  1864  it  seems  they  took  no  oath. 
Whatever  the  reason  was,  it  seems  that,  under  the  authority  of  General  Schofield,  the 
Convention  of  1867  took  no  oath.  But  I  am  not  going  into  that.  I  do  not  cite  these  two 
last  conventions  as  precedents  to  you,  my  brother  Virginians,  although  in  passing  1 
will  say  of  the  Convention  of  1867-1868  that  the  minority  on  its  floor,  led  by  John  L. 
Marye  and  Taylor  Scott  and  the  Gibsons  and  others,  were  as  splendid  types  of  Virginia 
manhood  as  ever  sat  in  any  convention,  and  we  can  never  forget  their  heroic  efforts  in 
behalf  of  liberty  and  the  rights  of  the  citizens  of  Virginia. 

I  do  not  intend  to  tire  you  by  any  extended  remarks  upon  this  question,  but  I  simply 
wish  to  recapitulate  what  I  have  said,  that  when  the  Convention  of  1829-1830  met  there 
was  a  requirement,  just  as  binding  upon  that  body  as  is  the  requirement  in  the  present 
Constitution,  that  all  the  officers  of  the  State  should  take  oaths  of  office  before  they 
entered  upon  the  discharge  of  their  respective  duties.  There  were  John  Marshall,  James 
Madison,  James  Monroe,  Chapman  Johnson,  Mr.  Watkins  Leigh,  who  represented  the 
county  represented  here  by  my  colleague  and  myself,  John  Randolph,  of  Roanoke,  and  a 
host  of  other  distinguished  Virginians  from  all  portions  and  sections  of  the  State,  and 
not  one  of  them  conceived  for  one  instant  that  he  was  bound  by  those  requirements, 
which  to  my  mind,  were  just  as  binding  upon  that  Convention  as  is  the  requirement  in 
the  present  Constitution.   That  is  a  precedent. 

Again,  in  1850-1851,  when  the  great  Convention  assembled,  with  Governor  Wise  and 
Judge  Meredith,  of  this  city,  and  John  Minor  Botts  and  others  from  all  portions  and  sec- 
tions of  Virginia,  representing  the  intellectuality,  the  worth  and  the  stability  of  the 
whole  Commonwealth,  under  a  statute  more  sweeping  in  its  terms  than  the  clause  in  the 
present  Constitution,  not  for  one  moment  did  they  conceive  that  they  were  called  upon 
to  take  the  oath  prescribed  in  the  Code  of  1849. 

Mr.  Jameson,  I  believe,  says  that  so  far  as  general  constitutional  conventions  are 
concerned  on  the  question  of  oaths,  they  are  about  divided.  So  far,  so  good.  With  the 
profoundest  respect  for  Mr.  Jameson,  I  prefer  the  decision  of  all  other  decisions,  which 
should  carry  influence  with  this  Convention.  I  prefer  the  decision  of  this  question  by 
bodies  of  a  like  character  which  have  sat  here  in  this  same  old  historic  Capitol,  and  I 
urge  upon  members  of  this  body  to  stand  by  the  precedents,  to  stand  by  the  old  land- 
marks.   They  are  the  safety  and  the  hope  of  the  Commonwealth. 

The  mislayer  of  a  mere  stone  is  to  blame;  but  it  is  the  unjust  judge  that  is  the 
capital  remover  of  landmarks,  when  he  defineth  amiss  of  lands  an,d  property.    One  foul 
sentence  doth  more  hurt  than  many  foul  examples;  for  these  do  but  corrupt  the  stream, 
the  other  corrupteth  the  fountain. 
4 — Const.  Deb 
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It  seems  that  in  certain  newspapers,  which  misunderstood  the  situation  on  this 
floor,  we  are  accused,  forsooth,  of  lack  of  patriotism  and  a  wish  to  dodge  obligations  as 
representatives  of  the  people  of  Virginia  on  this  floor.  Do  we  have  to  go  through  the 
form  of  taking  unnecessary  oaths  to  satisfy  the  people  of  other  States  that  we,  as  Vir- 
ginians, are  loyal  and  patriotic  to  the  flag  and  to  the  Constitution?  The  flag  floats  to- 
day over  our  Capitol,  and  the  Constitution  is  with  us  all.  It  enters  into  the  very  warp 
and  woof  of  our  government.  Nobody  for  a  moment  proposes  to  disregard  its  provis- 
ions. But  a  few  years  ago,  when  there  was  a  call  made  to  go  to  a  foreign  country  in 
defense  of  the  flag  (and,  by  the  way,  after  the  brave  men  of  Virginia  had  carried  the 
flag,  it  seems  that  the  Constitution  does  not  always  follow  the  flag),  there  is  no  doubt 
about  the  fact  that  Virginians  responded  heartily  and  willingly  to  do  service  for  a  com- 
mon country.    Speak  of  our  disloyalty! 

Gentlemen  of  the  Convention,  the  Constitution  of  the  United  States  is  largely  the 
work  of  Virginians.  Such  statements  could  only  have  been  made  because  they  misunder- 
stood the  proposition  before  this  body  or  because  their  imaginations  and  their  wishes 
and  their  minds  were  evil  and  distorted  and  they  desired  to  make  some  cheap  political 
capital  at  the  expense  of  the  deliberations  of  this  body. 

I  am  satisfied  we  will  be  unmoved  by  any  such  considerations.  We  have  recorded 
precedents,  I  reafiirm,  and  so  far  as  I  am  concerned,  I  propose  to  stand  by  the  constitu- 
tional construction  put  upon  this  question  by  the  other  constitutional  conventions,  Mr. 
This  and  Mr.  That  authority  to  the  contrary  notwithstanding. 

The  Federal  courts  have  no  fears,  and  should  have  no  fears,  for  members  of  this 
Convention.  We  are  not  making  a  Constitution  for  the  United  States.  We  are  making 
a  Constitution  for  the  State  of  Virginia,  and  so  far  as  we  observe  the  laws  and  precepts  as 
laid  down  in  the  Constitution  of  the  United  States,  we  need  have  no  fear  of  courts,  Fed- 
eral or  State. 

Gentlemen,  if  we  took  an  oath  and  violated  the  provisions  of  the  Federal  Constitu- 
tion to  that  extent  our  Constitution  would  be  nugatory.  The  question  of  the  Federal 
Constitution  does  not  come  in.  I  am  satisfied  that  we  are  here  as  patriots  and  as  Vir- 
ginians to  bring  about  a  Constitution  in  our  own  way,  following  the  beaten  path  of  our 
forefathers,  and  suited  to  the  needs  and  conditions  of  the  day. 

MR.  WYSOR  ON  OATH  QUESTION. 

Mr.  Wysor:  Mr.  President  and  gentlemen  of  the  Convention,  as  this  discussion  has 
been  so  much  protracted  I  shall  occupy  the  attention  of  the  Convention  but  a  few  mo- 
ments in  discussing  it.  The  gentleman  from  Norfolk  (Mr.  Thom)  yesterday  so  ably  and 
eloquently  and  exhaustively  spoke  in  favor  of  the  resolution  that  he  has  left  very  little 
to  be  said  on  the  subject. 

Having  heard  the  discussion  pro  and  con,  and  having  observed  the  temper  of  this 
body  in  regard  to  the  resolution,  there  are  three  things  which  in  my  humble  judgment 
are  very  certain. 

First,  that  the  members  of  this  Convention  are  officers;  second,  that  it  is  their  duty 
to  take  the  oath  prescribed  in  the  Constitution;  third,  that  a  majority  in  the  Conven- 
tion does  not  intend  to  take  the  oath  prescribed  in  the  Constitution. 

It  is  therefore  useless  to  discuss  the  subject  for  any  length  of  time,  but  I  desire  to 
put  myself  on  record  as  being  in  favor  of  the  resolution  and  as  protesting  against  the 
refusal  of  the  Convention  to  take  an  oath  prescribed  in  the  Constitution  of  the  State, 
which  is  the  supreme  law  of  the  land. 

I  lay  it  down  as  a  proposition  that  the  Constitution  of  Virginia  is  in  force  at  this 
moment,  and  this  Convention  has  not  altered  a  syllable,  a  word,  or  a  line  of  it.  The 
gentleman  from  Campbell  (Mr.  Daniel),  on  the  first  day  of  this  Convention,  very  elo- 
quently said  in  regard  to  the  Constitution  of  the  United  States  that  it  was  above  us, 
that  it  was  beneath  us,  that  it  was  all  around  us.  He  can  truthfully  say  the  same  of  the 
Constitution  of  Virginia.  It  is  above  us,  it  is  beneath  us,  it  is  around  us;  it  is  the  su- 
preme law,  by  which  every  individual  in  this  Commonwealth  and  every  member  of  this 
Convention  is  bound. 
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Now,  that  Constitution  provides: 

All  persons,  before  entering  upon  the  discharge  of  any  function  as  officers  of  this 
State,  must  take  and  stibscribe  the  follovring  oath  or  affirmation. 

And  it  then  gives  the  oath.  That  provision  is  binding  unless  it  is  uUra  vires.  Is  it 
to  be  said  in  this  Convention  that  the  sovereign  people  cannot  embrace  in  a  Constitution, 
in  its  fundamental  and  organic  law,  an  oath,  vrhich  the  members  of  succeeding  conven- 
tions shall  take  before  revising  or  amending  that  Constitution?  That  is  the  position 
taken  by  the  gentleman  vho  just  took  his  seat.  He  contended  that  vre  vrere  omnipotent, 
that  vre  vere  the  people,  and  that  such  an  oath  provided  for  in  the  Constitution  was  vMra 
vires,  that  the  sovereign  people  had  no  right  to  embody  it  in  the  Constitution,  and  that 
we  were  not  bound  by  it. 

Now,  I  will  admit  that  if  we  were  the  people  assembled  here,  all  the  people,  we 
would  be  bound  by  no  oath.  But  this  Convention,  sir,  is  not  the  people  in  any  sense  of 
the  word.  You  are  the  representatives  of  the  people  and  not  the  people.  Conventions  in 
revolutionary  times  are  more  or  less  the  people;  they  are  not  acting  under  any  existing 
Constitution;  they  are  in  a  state  of  revolution;  they  are  trampling  constitutions  under 
their  feet;  they  are  despising  Constitutions;  they  are  changing  their  form  of  govern- 
ment in  toto.  For  what  purpose  is  this  Convention  here?  It  is  here  simply  under  and 
by  virtue  of  an  existing  Constitution  to  revise  and  to  amend  that  Constitution;  and  we 
are  told  that  this  Convention,  which  is  assembled  here  to  revise  a  Constitution,  can,  in 
the  first  place,  stamp  that  Constitution  under  its  feet  and  disregard  an  essential  provision 
in  it. 

Mr.  Cameron:  Will  the  gentleman  tell  me  what  power  we  lack  as  the  representative 
of  the  people  in  the  making  of  a  Constitution  which  the  people  of  Virginia  would  have 
if  here  assembled  in  multitude? 

Mr.  "Vv^sor:  You  have  only  stich  power  as  the  people  of  Virginia  have  given  you. 
They  have  sent  yoti  here,  in  my  judgment,  only  to  frame  a  Constitution  and  submit  it  to 
them  for  their  ratification.  Suppose  they  had  given  you  greater  powers  than  that,  and 
had  authorized  you  to  come  here  and  revise  the  present  Constitution,  amend  it  and  then 
proclaim  it;  wotild  that  atithorize  yoti  to  stamp  it  under  your  feet,  to  disregard  an  essen- 
tial provision  in  it,  to  refuse  to  take  an  oath  which  that  Constitution  which  you  are  re- 
vising and  amending  prescribes  that  you  shall  take? 

The  argument  is  made  here  that  we  are  omnipotent,  as  the  gentleman  who  just  took 
his  seat  said,  and  that  we  can  do  as  we  please.  Suppose  the  call  for  the  Convention  had 
said  unmistakably  that  we  were  sent  here  by  the  people  simply  to  frame  a  Constitution 
and  to  stibmit  it  to  them  for  their  adoption,  would  you  then  be  omnipotent?  Vould  you 
then  be  the  people  under  such  circumstances?  Who  would  have  final  action,  the  Con- 
vention or  the  people,  if  that  were  the  case?    And  that  is  just  the  case,  as  I  contend. 

The  Convention  was  called  under  the  Constitution.  The  Constitution  itself  does  not 
say  that  it  shall  be  submitted  to  the  people  for  ratification  or  rejection,  but  the  Act  of  the 
Legislature  does  say  that  it  shall  be  submitted  to  the  qualified  voters  of  the  State  for 
their  approval  or  rejection.  Therefore,  you  are  here  with  limited  powers  under  the  Con- 
stitution, and  under  the  Act  of  the  General  Assembly.  If  it  is  your  dtity  to  submit  it  to 
the  people  for  final  action,  then  how  are  you  the  people?  How  do  you  possess  all  the 
powers  of  the  people  when  the  people  must  pass  upon  the  Constitution  in  the  end,  and 
either  ratify  it  or  reject  it?  I  say  the  position  is  equally  sound  that  if  you  are  here  with 
plenary  power  to  frame  a  Constitution;  to  revise  and  amend  it  and  then  proclaim  it,  it 
does  not  relieve  yoti  from  taking  the  oath  of  office  if  the  Constitution  says  that  you  shall 
take  it. 

The  position  stated  here  is  that  the  people  cannot  embody  in  the  Constitution  an 
oath  which  will  bind  members  of  a  convention  assembled  to  revise  and  amend  it.  Sup- 
pose an  oath  had  been  put  in  the  Constitution  in  so  many  words  that  members  of  a 
Constitutional  Convention  shall  take  and  subscribe  an  oath  that  they  will  faithfully  per- 
form their  duties  to  the  best  of  their  ability.  Vould  they  have  any  right  to  put  in  an 
oath  like  that?    Is  there  a  member  of  this  Convention  who  would  rise  and  take  the  posi- 
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tion  that  the  sovereign  people  in  framing  a  Constitution  could  not  provide  for  such  an 
oath?  Could  they  put  in  the  Constitution  an  oath  that  we  would  support  the  Constitu- 
tion of  the  United  States  and  perform  our  duties  to  the  best  of  our  ability? 

Mr.  O'Flaherty:  I  should  like  to  ask  if  the  men  who  composed  that  Convention 
could  prescribe  an  oath  by  which  they  could  bind  a  subsequent  Convention  in  which  the 
representatives  of  the  sovereign  people  met? 

Mr.  Wysor:  That  is  just  what  the  Constitution  says.  That  is  what  they  did.  That 
is  what  I  am  arguing,  that  it  does  bind  us;  and  I  want  to  know — 

Mr.  Green:  Suppose  that  Convention  had  embodied  in  the  Constitution,  as  it  did, 
the  iron-clad  oath,  and  it  had  been  retained,  would  it  have  precluded  the  people  of  Vir- 
ginia, except  those  who  could  take  the  iron-clad  oath,  from  holding  a  Convention  and 
amending  their  laws? 

Mr.  Wysor:  The  gentleman  who  has  just  addressed  me  would  have  had  to  take  the 
iron-clad  oath,  in  my  opinion. 

Mr.  Cameron:  Suppose  that  the  oath  prescribed  or  propounded  by  the  Underwood 
Constitution  and  the  language  in  the  concluding  four  lines  of  the  12th  section  of  the 
existing  Constitution  had  been  copied  exactly  from  the  Fifteenth  Amendment  of  the  Con- 
stitution of  the  United  States.  Suppose  then  that  before  the  assembling  of  this  Con- 
vention two-thirds  of  the  States  of  the  American  Union  had  agreed  to  the  repeal  of  the 
Fifteenth  Amendment,  and  that  this  Convention  had  met  as  representative  of  the  sover- 
eignty of  the  people  of  Virginia,  how  far  would  this  Convention  have  been  bound  by  the 
oath  and  the  12th  section  of  the  existing  Constitution? 

Mr.  Wysor:  Its  members  could  have  taken  the  oath  under  such  circumstances  very 
easily.  You  would  not  be  bound  to  support  the  Fifteenth  Amendment  of  the  Constitu- 
tion of  the  Union  by  the  oath  because  under  the  supposition  the  Fifteenth  Amendment 
would  not  have  been  in  existence.  I  am  arguing  that  the  sovereign  people  have  a  right 
to  incorporate  in  their  fundamental  law  an  oath  of  ofl&ce  to  be  taken  by  members;  that 
it  is  not  ultra  vires.  They  might  so  frame  the  oath  as  to  make  it  ultra  vires.  They 
might  put  in  an  oath  that  would  be  beyond  their  power,  but  that  is  not  the  case  here,  in 
my  judgment. 

What  is  the  objection  to  the  form  of  the  oath?   The  oath  is  as  follows: 

I,   ,  do  solemnly  swear  that  I  ^ill  support  and  maintain  the 

Constitution  and  laws  of  the  United  States,  and  the  Constitution  and  laws  of  the  State 
of  Virginia;  that  I  recognize  and  accept  the  civil  and  political  equality  of  all  men  before 

the  law,  and  that  I  will  faithfully  perform  the  duty  of  to  the  best  of 

my  ability. 

Is  there  anything  ultra  vires  in  that  oath?  Members  say  they  are  willing  to  take 
an  oath  to  support  the  Constitution  of  the  United  States;  it  is  the  great  statue  of  liberty 
enlightening  the  world.  The  oath  to  support  the  Constitution  of  the  United  States  is 
simply  an  oath  of  allegiance  to  the  government.  The  oath  to  support  the  Constitution 
of  Virginia  is  simply  an  oath  of  allegiance  to  the  Commonwealth.  Why  should  you  re- 
fuse to  take  an  oath  of  allegiance  to  the  Commonwealth  of  Virginia  any  more  than  you 
would  refuse  to  take  an  oath  of  allegiance  to  the  nation? 

The  oath  proceeds  to  say  "that  I  recognize  and  accept  the  civil  and  political  equality 
of  all  men  before  the  law."  That  is  one  of  the  bed-rock,  fundamental  principles  of  free 
institutions,  and  it  was  proper  to  incorporate  it  in  an  oath.  It  is  nothing  more  or  less 
than  a  repetition  of  that  self-evident  truth,  which  politicians  are  so  fond  of  quoting, 
found  in  the  Declaration  of  Independence,  that  all  men  are  created  equal. 

Then  the  question  narrows  itself  down  to  this.  We  assemble  here  under  the  Con- 
stitution of  Virginia  and  by  virtue  of  it.  It  is  in  force.  It  had  a  right  to  embody  this 
oath  in  it.  The  provision  is  that  all  persons  before  entering  upon  the  discharge  of  any 
function  as  oflBcers  of  this  State  must  take  the  oath. 

Now,  the  sole  question  is.  Are  we  officers?  Well,  what  is  an  office?  It  is  a  right  to 
exercise  a  public  employment  and  to  receive  the  emoluments  and  fees  belonging  to  it. 
Are  we  not  exercising  a  public  employment?  And  no  member,  so  far  as  I  have  observed, 
has  yet  been  unwilling  to  receive  the  fees  and  emoluments  belonging  to  that  office.  An 
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oath  comes  strictly  within  the  definition.  Does  the  Constitution  say  that  a  Governor  is 
an  officer?  Does  it  say  that  his  position  is  an  office?  Not  at  all.  It  provides  only  for  a 
Governor. 

I  ask  you  if  we  are  not  officers,  what  are  we?  You  might  say  that  we  are  delegates. 
If  I  were  to  ask  you  what  the  Governor  is,  you  would  say  he  is  the  Governor.  But  he  is 
an  officer,  because  he  is  exercising  a  public  function  and  he  is  receiving  emoluments  and 
fees  for  doing  so.  He  is  not  in  his  office  under  contract,  but  he  is  there  by  the  mighty 
voice  of  all  the  people  of  the  State  of  Virginia.  You  occupy  your  position  in  exactly  the 
same  way.  You  ran  for  those  positions;  you  were  elected  to  them,  and  yoti  received  cer- 
tificates of  election. 

It  has  been  objected  here  that  tenure  and  duration  are  essential  elements  of  an  office. 
I  desire  to  read  one  extract  from  the  opinion  of  Chief  Justice  Marshall  on  that  subject. 
Chief  Justice  Marshall  says  in  United  States  vs.  Maurice,  2  Brock,  U.  S.  Circuit  Court 
Reports: 

If  a  duty  be  a  continuing  one,  which  is  defined  by  rules  prescribed  by  the  gov- 
ernment and  not  by  contract,  which  an  individual  is  appointed  by  government  to  per- 
form, who  enters  on  the  duties  pertaining  to  his  station  without  any  contract  defining 
them,  if  those  duties  continue,  though  the  person  be  changed — it  seems  very  difficult  to 
distinguish  such  a  charge  or  employment  from  an  office  or  the  person  who  performs  the 
duties  from  an  officer. 

So  we  see  that  tenure  and  duration  are  not  essential  elements  to  constitute  an  office. 

It  is  argued  here  that  in  previous  conventions  in  Virginia  the  members  did  not  con- 
sider themselves  officers.  I  deny  it.  They  did  not  take  any  oath  of  office,  because  no 
oath  of  office  was  prescribed  by  the  Constitution,  but  there  is  nothing  to  show  that  emi- 
nent men  like  Monroe  and  Madison  and  the  great  men  who  formed  the  Constitution  of 
1850-'51  did  not  regard  themselves  as  officers.  A  man  may  be  an  officer  and  no  oath  be 
required  of  him.  We  are  told  that  oaths  were  required  by  the  acts  of  the  Legislature  at 
the  time  some  of  the  conventions  met,  but  the  convention  simply  held  that  the  act  did 
not  apply  to  them  as  members  of  the  convention,  and  did  not  pretend  to  hold  that  they 
were  not  officers.  They  were  officers  in  every  sense  of  the  word,  whether  they  were  re- 
quired to  take  the  oath  or  not. 

It  is  abstird  to  contend  that  we  are  not  officers.  Every  member  of  this  Convention 
is  an  officer  whether  he  be  required  to  take  this  oath  or  not.  He  may  say  that  he  is  not 
required  to  take  the  oath  because  it  is  ultra  vires,  because  the  convention  that  framed 
the  Constitution  had  no  right  to  embody  it  in  the  Constitution,  but  he  cannot  deny  upon 
reason  or  authority  that  he  is  an  officer  of  the  Commonwealth  of  Virginia  assembled 
here  to  perform  public  functions,  and  if  some  of  the  gentlemen  are  correct  in  their  posi- 
tion in  saying  that  we  have  a  right  to  proclaim  the  Constitution,  you  are  assembled  here 
to  perform  the  highest  legislative  function.  You  are  gathered  here  to  frame  the  organic 
law  of  the  land  and  to  proclaim  it.  If  that  is  not  an  office,  what  would  constitute  an 
office? 

Btit,  gentlemen,  the  Constitution  itself  settles  this  question.  I  do  not  want  to  detain 
the  Convention  long,  but  I  wish  to  repeat,  as  best  I  can.  an  argument  which  was  made 
on  the  first  day  of  the  Convention  by  the  gentleman  from  Fairfax  (Mr.  R.  Walton 
Moore),  which  is  absolutely  unanswerable  and  conclusive.  It  does  not  matter  so  much 
in  construing  this  Constitution  what  other  constitutional  conventions  did.  Let  us  con- 
strue the  instrument  itself.  When  that  instrument  was  submitted  to  the  people  it  con- 
tained two  clauses  which  were  rejected  by  the  people.  One  was  a  clause  disfranchising 
citizens  who  had  held  offices  of  the  United  States  and  afterwards  participated  in  the  re- 
bellion. The  other  was  a  test  oath  requiring  all  persons  who  were  elected  to  office  to 
take  it.  Those  provisions  were  rejected  by  the  people.  But  I  want  you  in  considering 
this  question  to  consider  the  test  oath,  while  I  am  debating  it  as  being  in  the  Constitu- 
tion. It  is  proper  to  consider  it  there  in  construing  the  Constitution.  Consider  it  in  the 
Constitution. 

Suppose  the  people  had  adopted  the  test  oath,  then  what  do  we  have?  We  have  one 
oath  which  provides  that  all  persons  before  entering  upon  the  discharge  of  any  function 
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as  officers  shall  take  a  certain  oath.  It  does  not  designate  the  officers;  it  simply  uses 
the  general  term  "officers."  Then  the  Constitution  with  this  test  oath  in  it,  which  is  in 
it  now  for  the  sake  of  argument,  provides  that  the  Governor,  and  you  admit  that  the 
Governor  is  an  officer,  the  Secretary  of  the  Commonwealth  and  the  other  officers  and 
members  of  constitutional  conventions  shall  take  this  additional  oath  of  office. 

What  are  members  of  constitutional  conventions  unless  they  are  officers?  You  ad- 
mit that  the  Governor  is  an  officer,  that  the  Secretary  of  State  is  an  officer,  and  when  you 
come  to  the  test  oath  which  is  now  in  the  Constitution  for  the  purpose  of  argument,  it 
says  that  the  Governor,  who  is  included  in  the  first  oath  under  the  term  "office,"  that  the 
Secretary  of  the  Commonwealth  and  the  Auditor  of  Public  Accounts,  who  are  included 
in  that  term  as  officers,  and  members  of  constitutional  conventions,  shall  take  this  addi- 
tional oath.  There  was  but  one  other  oath,  and  that  is  the  one  which  is  in  the  present 
Constitution,  and  if  they  took  an  additional  oath  they  would  have  to  take  the  first  one. 
So  with  the  test  oath  in  they  are  officers,  and  they  are  required  to  take  the  oath  that  is 
now  in  the  Constitution. 

Now,  remove  the  test  oath,  and  how  does  that  affect  your  officers  in  construing  the 
instrument?  Take  it  out.  They  are  officers  whether  it  is  in  or  out,  and  being  officers, 
it  is  their  duty  to  take  this  oath  prescribed  in  the  Constitution.  The  question  is  not 
whether  we  are  omnipotent  or  not.  The  question  in  my  mind  is  whether  you  are  going 
to  do  your  duty  or  not;  whether  you  are  going  to  take  an  oath  that  the  Constitution  says 
you  must  take.  We  ought  not  to  be  so  great  and  so  omnipotent  as  to  refuse  to  comply 
with  the  fundamental  and  organic  law  of  the  land. 

What  are  some  of  the  excuses  for  not  taking  the  oath?  We  have  a  flimsy  excuse  like 
this:  That  we  assemble  here  to  revise  and  amend  the  Constitution,  and,  therefore,  we 
cannot  take  an  oath  to  support  it.  The  Constitution  under  which  you  are  assembled 
provides  for  its  own  revision;  it  provides  for  its  own  amendment;  to  amend  it,  to  alter 
it,  yea,  in  your  revision  and  amendment  to  destroy  it,  is  to  support  it. 

Another  reason  for  not  taking  the  oath  was  alleged  by  the  gentleman  from  Lynch- 
burg (Mr.  Glass)  on  the  first  day  of  the  Convention. 

Section  2  of  Article  XII.,  reads  that — 

At  the  general  election  to  be  held  in  the  year  1888,  and  in  each  twentieth  year  there- 
after, and  also  at  such  time  as  the  General  Assembly  may  by  law  provide,  the  question, 
"Shall  there  be  a  convention  to  revise  the  Constitution  and  amend  the  same?"  shall  be 
decided  by  the  electors  qualified  to  vote  for  members  of  the  General  Assembly;  and  in 
case  a  majority  of  the  electors  so  qualified  voting  at  such  election  shall  decide  in  favor 
of  a  convention  for  such  purpose,  the  General  Assembly  at  its  next  session,  shall  provide 
by  law  for  the  election  of  delegates  to  such  convention. 

Here  comes  the  objectionable  clause: 

Provided,  that  no  amendment  or  revision  shall  be  made  which  shall  deny,  or  in  any 
way  impair,  the  right  of  suffrage  or  any  civil  or  political  right  as  conferred  by  this 
Constitution,  except  for  causes  which  apply  to  all  persons  and  classes  without  distinction. 

The  able  gentleman  from  Norfolk  (Mr.  Thorn)  took  the  position  that  that  was  ultra 
vires.  I  beg  leave  to  dissent  from  him.  I  say  that  it  is  not  ultra  vires;  that  it  is  a 
proper  provision  in  the  Constitution;  that  it  is  one  of  the  fundamental  bed-rock  princi- 
ples of  free  institutions,  and  it  is  not  improper  to  put  it  in  the  Constitution.  Why 
should  that  bother  the  gentleman  from  Lynchburg?  He  says  that  he  is  willing  to  sup- 
port the  Constitution  of  the  United  States;  that  he  is  willing  to  support  the  Fifteenth 
Amendment.    Why  should  that  oath  bother  him? 

Mr.  Glass:  I  did  not  say  that  I  was  willing  to  support  the  Fifteenth  Amendment.  I 
said  I  was  obliged  to  do  so. 

Mr.  Wysor:  I  understood  the  gentleman  to  say  that  he  was  willing  to, support  it. 
Well,  say  that  he  is  obliged  to  do  so,  he  would  not  hesitate  to  take  an  oath  to  do  what 
he  is  obliged  to  do  without  an  oath.  Then  why  should  he  grumble  about  this?  The  Fif- 
teenth Amendment  protects  the  negro.  What  other  class  of  citizens  is  he  after?  (Laugh- 
ter.) 


DEBATES  OE  THE  COXSTITUTIOXAL  COXTEXTIOX  OE  TIEGIXIA. 


Mr.  Glass:  I  can  answer  the  question  very  readily.  Tliere  is  not  any  class  of  citi- 
zens that  I  am  after,  tut  tliere  is  a  class  of  citizens  vrho  braved  the  perils  of  war  whom 
I  do  not  want  you  to  get  after.  (Applause.) 

Mr.  Wysor:    This  clause  does  not  affect  citizens  who  oraved  the  perils  of  war: 

ProTided,  that  no  amendment  or  revision  shall  he  made  which  shall  deny,  or  ir. 
any  way  impair,  the  right  of  suffrage  or  any  ciyil  or  political  right  as  conferred  by  this 
Constitution,  except  for  causes  which  apply  to  all  persons  and  classes  without  distinc- 
tion. 

Does  that  affect  citizens  who  braved  the  perils  of  war? 

It  is  for  their  protection.  It  is  for  their  benefit.  It  is  a  fundamental  principle  of 
free  government  which  is  a  blessing  to  them. 

There  is  one  other  point.  This  very  provision  is  one  of  the  conditions  found  in  the 
Act  of  Congress  upon  which  Virginia  was  admitted  into  the  Union.  She  was  admitted 
into  the  Union  on  the  ground  that  she  would  not  violate  that  very  provision  of  the  Con- 
stitution. She  was  admitted  into  the  Union  upon  the  condition  that  she  would  ratify 
the  Fourteenth  and  Fifteenth  Amendments,  and  ratify  a  clause  like  this,  and  would  not 
alter  the  Constitution  in  this  respect,  with  several  other  conditions.  If  you  read  the  Act 
of  Congress  you  will  fijid  that  that  is  the  case.  The  Act  of  Congi^ess  is  above  us.  It  is 
constitutional  until  it  has  been  declared  unconstitutional.  A'irginia  went  into  the  Union 
with  that  condition  placed  upon  her,  and  it  is  an  agi^eement;  it  is  a  compact,  by  virtue 
of  which  you  were  admitted  into  the  Union,  and  she  cannot  be  heard  here  to  deny  it  or 
to  gainsay  it  or  try  to  get  rid  of  it  or  to  avoid  it. 

Another  position  taken  by  the  gentleman  from  Staunton  (Mr.  Braxton)  is  that  he 
does  not  want  some  men  here  to  take  the  oath  because  they  do  not  want  to  take  it.  He 
says  he  is  willing  to  take  it  for  himself;  he  does  not  mind  taking  it.  I  suggest  to  the 
gentleman  from  Staunton  that  he  should  take  care  of  his  own  conscience  and  let  other 
people  take  care  of  theirs.  It  is  as  much  as  I  can  do  to  take  care  of  my  own;  it  is  a  very 
dilapidated  affair  (laughter),  and  I  sometimes  feel  that  I  ought  to  have  a  brand  new 
one.  But  I  dift'er  with  the  gentleman  from  Staunton.  The  men  who  do  not  want  to  take 
the  oath  are  the  very  men  I  want  to  take  it.  It  will  do  them  good  to  take  it.  (Laughter.) 
Sometimes  we  do  not  want  to  take  medicine  for  physical  ills.  It  may  be  bitter  and  repul- 
sive, but  yet  when  we  take  it  it  is  good  for  us,  and  I  say  it  will  be  good  for  some  of  the 
gentlemen  to  take  this  oath. 

But  we  are  told,  ''"'oh,  some  of  them  would  leave  the  convention."  You  could  not  run 
them  out  of  here  with  modern  ordnance.  Laughter.)  Sampson,  Schley  and  Hobson 
could  not  drive  them  from  the  Convention  with  United  States  machine  guns.  (Laughter.) 

I  say  the  argument  that  certain  members  do  not  want  to  take  the  oath  is  an  unfair 
one.  It  is  not  proper  to  use  it  before  the  body.  Members  are  here,  certainly  I  am,  to 
abide  by  the  will  of  the  majority  of  the  Convention.  If  this  Convention  should  say  that 
we  could  not  take  the  oath,  then  I  do  not  want  to  take  it.  But  if  a  majority  of  it  say 
that  we  should  take  it,  then  let  no  man  say  that  he  will  not  take  it.  If  he  does  take 
that  position  and  wants  to  leave,  we  should  let  him  leave.  We  cannot  aff'ord  not  to  do 
our  duty  because  some  man  does  not  want  to  take  the  oath. 

YiT.  OTlaherty:  If  this  Convention  to-day  were  to  take  your  view  and  decide  to 
take  the  oath  prescribed  in  the  Constitution  of  Virginia,  do  you  mean  to  say  that  the 
organization  and  the  proceedings  had  thereunder  up  to  this  time  would  be  invalid? 

Mr.  Wysor:    Xo,  sir:  we  have  not  done  anything  yet.  (Laughter.) 

'Mv.  0 'Flaherty:    I  am  sorry  the  gentleman  puts  such  an  estimate  on  his  own  acts. 

Mr.  Wysor:  I  do  not  mean  to  say  that  if  they  refuse  to  take  the  oath  the  proceed- 
ings would  eventually  be  invalid.  I  do  not  know  how  that  would  be.  I  do  say^  however,, 
that  a  refusal  to  take  the  oaih  casts  a  cloud  upon  the  validity  of  our  proceedings,  and 
has  subjected  us  unnecessarily  to  the  criticism  of  the  Northern  press.  I  say  there  is  no 
reason  why  we  should  not  have  taken  an  oath,  and  we  ought  to  have  taken  it  on  the 
first  day  we  met  when  the  resolution  was  offered  by  the  gentleman  from  Norfolk  (Mr. 
Thorn). 
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I  do  say  that  if  we  do  not  take  the  oath  of  office  it  will  not  be  just;  it  will  not  be 
right;  that  we  will  be  performing  functions  here  without  having  previously  taken  an  oath 
which  the  Constitution  requires  that  we  shall  take.  But  if  the  people  should  ratify  it 
that  would  cure  the  error.  If  this  convention  should  proclaim  it,  it  has  no  power  to  do 
it,  and  then  the  departments  of  the  government  should  act  under  it,  should  accredit  it, 
it  would  become  a  political  question,  and  the  courts  would  not  interfere  with  it.  But 
that  does  not  alter  the  fact  that  you  wrong  the  people.  The  only  body  that  could  inter- 
fere with  it  and  call  the  Convention  to  account  for  it  is  the  great  public. 

Suppose  that  instead  of  proclaiming  it  you  submit  it  to  the  people.  You  go  there 
with  a  cloud  upon  the  validity  of  your  proceedings.  You  give  the  enemies  of  constitu- 
tional reform,  in  the  very  initiatory  proceedings  of  the  Convention,  a  club  with  which  to 
beat  out  your  brains.  All  the  arguments  which  are  made  here  will  be  gone  over  before 
the  people.  The  people  will  be  told  that  the  Convention  assembled;  that  the  Constitu- 
tion required  its  members  to  take  an  oath,  and  that  they  refused  to  do  it,  voted  it  down, 
good  or  bad.  The  Constitution  has  to  go  before  the  people,  according  to  my  judgment. 
The  people  have  the  right  to  make  their  own  Constitution,  and  by  the  eternal  God  they 
will  do  it  in  this  free  country. 

Now,  I  appeal  to  the  members  of  the  Convention  to  take  the  oath,  although,  as  I 
said  in  the  beginning,  I  think  the  majority  are  against  taking  it.  I  especially  appeal  to 
the  members  from  Southwest  Virginia,  who  come  from  cool  springs  and  shady  groves 
and  the  grand  mountains,  and  I  ask  them  to  perform  their  duty.  You  are  accustomed  to 
being  sworn.  Every  one  of  you  came  down  here  expecting  to  be  sworn.  What  is  the  matter 
with  them?  What  has  come  over  the  spirit  of  their  dreams — some  of  them  voting  against 
taking  the  oath?  Are  you  afraid  that  if  you  take  the  oath  you  will  be  required  to  give 
bond  to  keep  the  peace  and  be  on  your  good  behavior?  I  assure  members  from  the 
Southwest  that  if  they  will  take  the  oath  of  office  no  bond  will  be  required,  and  that  if 
one  is  required  the  security  will  be  forthcoming. 

I  hope  the  Convention  will  take  the  oath  and  that  we  will  perform  this  simple  duty. 
This  is  a  body  of  great  and  patriotic  men,  and  simply  because  we  said  the  horse  was 
seventeen  hands  high  let  us  not  persist  in  it.  If  the  Constitution  fixes  the  fact  that  this 
is  an  office  and  provides  an  oath  that  we  shall  take,  let  us  do  our  duty  and  take  it. 

Mr.  President,  the  ancient  Romans,  when  they  sought  to  give  expression  to  their 
notion  of  their  greatest  God,  made  him  in  image  of  a  splendid  man,  with  an  eagle  by  his 
side  and  lightning  in  his  hand.  Let  our  devotion  to  the  Commonwealth — yea,  more  than 
that,  to  the  nation — be  the  eagle  at  our  side.  Let  our  love  of  peace,  of  order,  of  truth, 
and  of  eternal  justice  be  the  lightning  in  our  hands.  (Applause.) 

MR.  BRAXTON  ON  OATH  QUESTION. 

Mr.  Braxton:  Mr.  President,  when  I  listen  to  the  ingenious  logic  and  the  persuasive 
eloquence  of  the  gentlemen  who  have  spoken  in  this  debate  I  feel  that  I  am  not  worthy 
even  to  attempt  to  stand  against  them,  and  I  would  hesitate  in  attempting  this  great 
task  did  I  not  always  remember  that  "thrice  is  he  armed  that  hath  his  quarrel  just." 
When  I  listen  to  these  great  masters  of  debate  I  am  well  aware  that  no  maiden  arm  is 
round  me  thrown,  and  when  I  enter  this  discussion  I  can  only  do  so  under  the  pro- 
foundest  impression  of  the  justice  and  righteousness  of  the  cause  and  the  side  which  I 
shall  endeavor  to  maintain. 

Mr.  President,  I  do  not  think  pride  of  opinion  will  influence  any  member  of  this  body 
in  his  vote  on  this  question.  I  do  not  think  that  the  patriots  whom  I  see  around  me  here 
will  hesitate  one  moment  to  reverse  the  decision  they  gave  in  this  case,  unless  after  hear- 
ing everything  that  is  to  be  said  pro  and  con  they  are  honestly  of  the  opinion  that  their 
first  decision  was  the  right  one. 

In  the  discussion  of  this  question,  Mr.  President,  the  debate  seems  to  have  pro- 
ceeded under  these  heads:  First,  it  is  said,  sir,  that  we  run  great  risk  and  danger  of 
invalidating  our  own  proceedings  if  we  should  not  take  this  oath,  and  that  in  any  ques- 
tion of  doubt  we  should  solve  the  doubt  by  taking  the  oath. 

Second,  it  is  said  that  the  Constitution  under  which  we  are  now  working  expressly 
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requires  tMs  oath  of  office,  because  we  are  ''•'officers"  in  the  purview  of  that  Constitution; 
and,  that  being  such  officers,  that  oath  may  lawfully  be  imposed  upon  us  by  the  old  Con- 
stitution. 

In  the  first  place,  T  submit  that  under  no  conceivable  state  of  affairs  can  the  work 
of  this  body  be  invalidated  by  taking  the  oath,  or  by  not  taking  the  oath.  Even  if  I  should 
admit  that  we  are  named  in  that  Constitution  as  the  people  who  ought  to  take  this  oath, 
yet  I  submit  that  it  was  merely  directory,  and  not  mandatory;  that  in  the  nature  of 
things  it  cannot  be  mandatory;  and  that  if  we  do  not  take  the  oath  the  effect  will  not  be 
to  invalidate  any  of  our  work. 

:\Ir.  President,  admitting,  if  you  choose,  that  we  ought  to  take  this  oath,  and  do  not 
take  it,  we  are  certainly  de  facto  officers,  and  it  is  admitted  by  all  the  authorities  with 
which  I  am  familiar  that  a  cle  facto  officer  can  perform  valid  acts;  that  de  facto  officers 
are  to  all  intents  and  purposes  de  jure  officers  until  they  have  been  ousted  from  their 
positions:  and  that,  whatever  may  be  the  effect  of  any  decision  upon  his  title  to  the 
office,  as  to  some  person  contending  with  him  for  the  office  he  holds,  yet,  so  far  as  the 
public  and  third  persons  are  concerned,  the  acts  of  a  de  facto  officer  are  perfectly  valid. 

Mr.  President,  in  support  of  that  proposition  I  read  from  a  very  well-known  authority, 
Throop  on  Public  Officers,  in  which  he  says  that  the  failure  to  take  an  oath,  even  where 
it  is  prescribed,  does  not — 

''Ipso  facto  vacate  the  office,  unless  the  statute  expressly  so  provides;  and  words  in 
the  statute,  to  the  effect  that  such  a  failure  shall  forfeit  the  office  will  be  construed  as 
meaning  only  that  it  shall  expose  the  officer  to  a  judicial  sentence  of  forfeiture.  In 
some  cases,  it  has  been  held,  that  after  the  commencement  of  judicial  proceedings  to 
procure  a  forfeiture,  the  officer  may  still  supply  the  oath  or  bond,  and  thus  defeat  the 
proceedings.  It  has,  therefore,  been  said  that  one  who  has  failed  to  give  the  statutory 
oath  or  bond,  is  not  properly  an  officer  de  facto;  but  rather  a  rightful  officer  holding  by 
-a  defeasible  title. 

"Such  officers  are,  however,  usually  treated  in  the  books  as  officers  de  facto.  Thus 
one,  elected  a  justice  of  the  peace,  and  entering  upon  the  duties  of  the  office,  without 
having  taken  the  official  oath,  is,  nevertheless,  a  justice  of  the  peace  de  facto,  and 
his  official  acts  are  valid,  as  far  as  they  concern  the  public  and  third  persons,  until  a 
forfeiture  is  judicially  declared.  So,  an  officer  is  an  officer  de  facto,  although  his  official 
bond  is  fatally  defective;  or,  although  he  has  refused  to  qualify  in  any  way,  as  by  failing 
to  file  an  acceptance,  an  omission  which  the  statute  declares  shall  forfeit  the  office;  or 
although  he  has  taken  his  official  oath  before  an  officer  who  had  no  authority  to  ad- 
minister it.  Indeed  the  cases  are  practically  uniform,  to  the  effect  that  the  want  of, 
or  a  defect  in,  an  official  oath  or  bond;  does  not  prevent  a  person  from  being  a  good 
officer  de  facto,  whose  acts  are  valid,  with  respect  to  the  public  and  third  persons." 

The  cases  cited  by  the  gentleman  from  Norfolk,  the  Virginia  cases,  are  cases  of 
ouster,  suits  brought  by  some  other  person  or  persons,  claiming  the  office,  and  it  was 
never  held  in  any  of  them  that  the  acts  performed  by  the  de  facto  officer  until  he  was 
ousted  were  in  any  way  invalid.  In  the  case  I  cited  in  the  former  remarks  which  I  made 
upon  this  question,  that  of  Hill  vs.  Boyland,  decided  soon  after  the  war,  the  question 
came  up  as  to  the  validity  of  the  acts  of  a  Legislature  which  had  failed  or  refused  to 
take  the  oath  prescribed  for  them.  The  court  held  unanimously  that  the  direction  to 
take  the  oath  was  merely  directory  and  not  mandatory;  that  they  were  officers  de  facto, 
and  that  all  the  acts  of  those  de  facto  officers  while  they  remained  in  office  were  just  as 
valid  as  if  they  had  been  officers  de  jure. 

I  will  not  put  this  position  on  a  purely  technical  basis.  Suppose,  after  we  have 
turned  out  our  Constitution  and  placed  it  before  the  people,  then,  and  not  till  then,  a  ques- 
tion arises  as  to  its  validity.  Suppose  it  be  conceded  that  we  have  the  right  to  proclaim  a 
Constitution  without  referring  it  to  the  people.  Yet,  it  must  be  conceded  that  we  have 
no  power  of  enforcing  the  Constitution,  although  we  may  proclaim  it.  We  must  depend 
upon  the  existing  government  to  put  it  in  force,  although  we  may  proclaim  it.  If  that 
government  does  put  it  in  force,  how  can  it  undertake  to  question  its  validity?  If  that 
government,  which  is  the  only  way  in  which  the  people  at  the  beginning  can  speak,  does 
recognize  it  by  putting  it  in  force,  is  not  that  a  subsequent  acquiescence  by  the  people 
Trhich  is  equivalent  to  a  ratification  of  it? 
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But,  Mr.  President,  suppose  we  go  further  and  take  the  extremest  views  that  some 
gentlemen  who  contend  for  the  sovereignty  of  this  body  insist  upon;  and  suppose  it  he 
conceded  that  not  only  we  have  the  right  to  proclaim  this  Constitution,  hut  the  phy- 
sical power  of  putting  it  in  force.  Sir,  if  we  have  the  physical  power  of  enforcing  it,  who^ 
can  gainsay  its  validity?  The  very  power  of  enforcing  it  is  utterly  inconsistent  with  its 
being  invalid  because  of  the  want  of  an  oath. 

Take  either  horn  of  the  dilemma  that  you  choose.  If  we  are  sovereign  and  can  en- 
force it,  then  no  oath  can  be  enforced  upon  us,  because  we  are  the  transcendent  sover- 
eign. But  if  the  other  view  is  correct  and  we  are  not  sovereign,  and  can  only  proclaim 
it  and  declare  by  our  verdict  that  that  is  the  Constitution,  and  must  depend  upon  the 
present  government  to  recognize  it  and  put  it  in  force,  then  no  sooner  does  such  govern- 
ment recognize  it  than  it  ratifies  it  and  that  is  an  end  of  the  matter. 

Taking  the  other  view,  Mr.  President,  that  we  cannot  proclaim  it,  but  must  simply 
propound  it,  and  leave  it  to  the  people  for  their  ratification.  If  they  do  not  ratify  it^ 
what  boots  it  that  we  did  take  an  oath;  and  if  they  do  ratify  it,  what  boots  it  that 
we  did  not  take  the  oath?  If  it  is  only  effectual  when  ratified,  then  when  tliey  do* 
ratify  it,  it  becomes  absolutely  valid,  oath  or  no  oath.  I  say,  therefore,  you  can  take  any 
conceivable  course  that  the  ingenuity  of  our  opponents  can  suggest,  and  under  no  cir- 
cumstances can  the  validity  of  this  Constitution  be  questioned  because  of  the  failure  to 
take  an  oath,  admitting,  if  you  choose,  that  that  oath  is  obligatory  upon  us. 

Something  is  said  about  the  Federal  Government.  That  is  held  over  our  heads  in 
terrorem.  But  the  Federal  Government  is  governed  by  laws  and  rules  just  as  much  as  is 
the  State  government.  The  Federal  political  power,  forsooth,  is  brought  forth  and  is 
raised  with  its  raw  head  and  bloody  bones  to  scare  us  out  of  our  duty.  "What  has  the 
Federal  political  power  to  do  with  this  question?  I  submit  it  as  a  proposition  that  can- 
not be  successfully  controverted  that  the  Federal  political  power  has  no  legal  right  to 
interfere  with  this  government  except  in  two  instances.  One  is  when  there  are 
two  or  more  governments  in  the  State  striving  for  ascendency  and  it  becomes  essential 
for  the  Federal  Government  in  its  political  power  to  recognize  one  or  the  other.  The 
other  instance  is  where  there  is  one  government  only  and  there  is  a  question  as  to  its 
being  of  republican  form.  In  those  two  cases  only  has  the  Federal  political  power  any 
right  to  intervene. 

In  the  case  referred  to,  Luther  vs.  Borden,  arising  out  of  what  is  known  as  the  Dorr 
rebellion,  in  1842,  in  Rhode  Island,  there  were  two  governments  in  existence  at  the  same 
time,  each  one  declaring  the  other  a  usurper;  and  in  order  to  put  down  the  so-called  re- 
bellion and  restore  public  peace,  the  old  government  called  upon  the  Federal  Government 
to  help  them  put  it  down,  and  the  Federal  Government,  by  recognizing  the  existence  of 
the  old  government,  decided  that  the  old  government  was  the  legal  one.  When  the  court 
came  to  decide  the  case  of  Luther  vs.  Borden  it  said  that  the  question  having  been  de- 
cided by  the  political  power,  the  court  was  bound  by  it.  Gentlemen  will  observe  that  there 
were  two  governments  existing,  and  if  there  had  not  been  two  governments  existing  at 
the  time,  the  Federal  Government  could  not  have  intervened,  with  one  exception,  to-wit: 
If  the  existing  single  government  had  not  been  republican  in  form,  then  the  Federal  Gov- 
ernment, in  its  political  power,  could  have  intervened  to  put  it  down. 

Now,  sir,  as  regards  the  question  of  the  oath,  how  could  either  one  of  these  con- 
ditions arise?  Whether  we  take  the  oath  or  do  not  take  the  oath,  how  could  there  be  two 
governments  started  up  in  this  State ;  and  whether  we  do  not  take  the  oath  or  do  take  the 
oath,  how  can  that  affect  the  question  whether  or  not  the  Constitution  we  adopt  is  repub- 
lican in  its  form?  I  say  the  supposed  danger  of  interference  by  the  political  power  of  the 
United  States  is  purely  imaginary. 

How  about  the  Federal  judiciary?  When  the  Federal  judiciary  come  to  pass  upon 
this  instrument  they  will  be  bound  by  the  verdict  of  the  people  of  this  State.  Can  it  be  con- 
ceived that,  notwithstanding  the  fact  that  the  people  of  this  State  shall  have  deliberately 
and  voluntarily  ratified  and  acted  under  a  constitution  which  suited  them,  yet  a  Federal 
court  would  not  recognize  it  and  would  upset  the  government  of  this  State  and  refer  us 
back  to  another  Constitution  which  we  had  repudiated  because,  forsooth,  the  Federal 
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court  thought  the  agents  of  the  people  had  transcended  their  authority,  notwithstanding 
that  their  principals  had  afterwards  ratified  it?  It  is  preposterous,  sir — and  I  speak  with 
due  respect  to  my  distinguished  friend — to  imagine  that  a  Federal  court  could,  under 
any  such  circumstances,  declare  that  this  Constitution  was  invalid,  in  any  respect  in 
which  it  did  not  infringe  upon  the  Federal  Constitution,  after  it  was  ratified  by  the 
people;  and  I  say  it  must  be  ratified  or  acquiesced  in  by  the  people  in  any  event  to 
make  it  valid.  You  must  either  refer  it  to  the  people  for  their  ratification,  or,  if  you  do 
not  do  that,  the  people,  through  the  existing  government,  must  recognize  it  and  act 
under  it.  Unless  they  do  one  or  the  other,  it  is  Ijrutum  fulmen;  and  after  they  have  done 
either,  it  is  an  unequiA'ocal  ratification  of  it,  which  cures  any  supposed  prior  defect  in 
this  body. 

T\^e  are  not  without  precedent  in  this  respect.  In  the  case  stated  by  my  distin- 
guished friend  from  Norfolk,  that  of  Wells  vs.  Bean,  which,  about  1873,  went  up  to  the 
Supreme  Court  of  Pennsylvania,  this  state  of  affairs  existed:  A  Constitutional  Conven- 
tion had  been  called  for  1872  in  Pennsylvania,  and  express  limitations  had  been  put  upon 
their  power  by  the  Legislature  which  called  them.  They  were  required,  among  other 
things,  not  to  interfere  with  the  Bill  of  Rights.  They  were  required,  amongst  other 
things,  when  they  submitted  their  Constitution  to  be  A'oted  upon  by  the  people;  to  leave 
it  to  the  people  under  the  then  existing  electoral  machinery.  That  Convention  saw  fit  to 
violate  those  restraints  put  upon  it.  It  went  in  and  did  amend  the  Bill  of  Rights,  and 
amongst  other  things,  provided  a  special  Electoral  Board  for  the  city  of  Philadelphia  to 
conduct  the  election  on  the  ratification  of  the  Constitution. 

Application  was  made  to  the  Supreme  Court  of  the  State  to  enjoin  any  proceedings 
under  the  special  Electoral  Board,  because  it  was  said  that  the  Convention  had  trans- 
cended its  authority  in  ordering  the  special  Electoral  Board.  The  Supreme  Court  of 
that  State  said  it  would  grant  the  injunction,  and  it  did  successfully  prevent  the  con- 
duct of  the  election  by  that  Electoral  Board  in  the  city  of  Philadelphia,  because  it  said 
the  Convention  had  transcended  its  authority.  That  is  the  case  which  my  worthy  friend 
quoted  to  support  him.  But  if  he  had  read  a  little  further  on  in  the  same  volume,  75 
Penna.  State  Reports,  he  would  have  seen  the  case  of  Wood's  Appeal,  which  arose  under 
the  same  Constittition,  but  a  little  later.  In  that  case,  which  came  up  from  Pittsburg, 
the  court  was  asked  to  say  that  the  same  Constitution  was  illegal  and  invalid  because 
the  Convention  had  transcended  its  powers.  In  the  meantime,  however,  the  people  had  rati- 
fied it  and  acted  upon  it,  and  identically  the  same  court,  composed  of  the  same  men,  said: 
"Notwithstanding  the  fact  that  before  this  instrtiment  had  been  put  in  force  in  any  way 
we  tlLought  It  was  wrong.  Now  that  the  people  have  ratified  it  and  acted  under  it,  we 
think  it  is  perfectly  valid." 

It  seems  that  Judge  Jameson,  the  learned  vrriter  on  Constitutional  Conventions, 
is  highly  prized  by  some  and  is  much  condemned  by  others,  but  as  our  adversaries  seem 
to  rely  upon  him  as  a'  great  authority,  I  will  read  what  he  says  in  reference  to  this  very 
case,  in  which  he  undertakes  to  reconcile  the  holdings  of  the  court — the  very  same  court 
which  first  held  that  the  Constitution  was  invalid  and  afterwards,  that  it  was  valid  be- 
cause the  people  had  ratified  it.   He  says: 

"After  the  former  and  before  the  present  decision  was  rendered,  the  Constitution 
framed  by  the  Convention  had  been  submitted  to  and  adopted  by  the  people,  including 
the  change  recommended  to  be  made  in  the  Bill  of  Rights;  and,  thus,  however  irregular 
or  even  revolutionary  its  inception  had  been,  it  had  become  the  fundamental  law  of 
the  State,  and  the  Supreme  Court  must  accept  it  as  such." 

I  say,  therefore,  that  any  idea  of  questioning  the  validity  of  the  work  of  this  Con- 
vention, however  irregular  it  may  have  been,  after  its  work  shall  have  been  recognized 
and  ratified  by  the  people,  is  preposterous. 

But  it  may  be  said  that  the  people  in  that  case  expressly  ratified  the  new  Constitu- 
tion by  voting  on  it,  and  they  may  possibly  not  vote  on  this;  but  we  have  other  cases 
equally  in  point.  In  the  case  cited  by  the  distinguished  delegate  from  Campbell  county — 
that  of  Miller  vs.  Johnson,  from  the  State  of  Kentucky— the  Constitution  was  submitted 
by  the  Convention  to  the  people  and  was  ratified,  and  after  the  ratification  of  it  the  same 


60  DEBATES  OF  THE  CONSTITUTION-AL  CONVENTION  OF  VIRGINIA. 


Convention  reconvened  and  adopted  and  proclaimed  along  with  the  original  Constitution 
two  amendments  which  they  did  not  submit  to  the  people.  The  question  came  up  in  the 
Supreme  Court  of  the  State  to  decide  on  the  validity  of  these  two  amendments.  The 
court  said:  "Whatever  we  may  think  about  the  original  validity  of  this  instrument,  the 
fact  that  the  government  has  recognized  it  as  the  Constitution,  although  the  people  have 
not  voted  on  it,  remedies  any  supposed  defect  in  its  inception,  and  it  is  as  absolutely  valid 
as  if  it  had  been  expressly  authorized  before." 

In  a  similar  case,  that  of  Loomis  vs.  Jackson,  from  the  State  of  West  Virginia,  the 
court  said,  in  expressing  the  same  opinion,  that  no  branch  of  the  government  can  under- 
take to  question  the  validity  of  any  part  of  the  Constitution  under  which  that  very  gov- 
ernment exists. 

It  is  a  mistake  to  imagine  that  we  are  in  any  danger  whatsoever  of  having  our  work 
invalidated.  It  is  inconceivable  to  imagine  any  state  of  affairs  under  which  it  could  bo 
attacked  successfully  because  of  our  not  having  taken  the  oath  when  it  would  not  have 
been  open  to  identically  the  same  attack  if  we  had  taken  the  oath.  That  proceeds  upon 
the  idea  that  the  oath  is  obligatory  upon  us.  If  the  oath  is  not  obligatory  upon  us,  we 
have  no  right,  in  law  or  in  conscience,  to  inflict  it  upon  our  brother  members. 

But,  in  the  second  place,  Mr.  President,  I  submit  that  we  are  not  "officers"  in  the  pur- 
view of  the  existing  Constitution.  Officers  are  parts  of  the  government  as  distinguished 
from  the  people.  In  every  civil  society  there  are  two  great  elements,  neither 
one  of  which  can  exist  without  the  other.  The  great  mass  of  the  people 
constitute  one  and  the  government,  the  other.  People  without  any  government 
cannot  exist  in  any  organized  state.  There  must  be  some  officers  or  some 
people  to  perform  the  functions  of  government,  and  it  is  only  those  people 
who  do  perform  those  functions  who  are  in  any  proper  sense  officers.  We  are 
not  here  to  perform  the  functions  of  government.  We  are  here  as  the  representatives  of 
the  people  as  distinguished  from  the  government.  We  are  here  to  create  a  government 
or  to  change  the  government  as  it  now  exists.  We  are  not  to  carry  out  any  of  the  func- 
tions of  government.  If  you  choose  to  conceive  that  we  are  the  people  themselves,  as 
was  said  in  the  Illinois  Convention,  quoting  Louis  XIV.,  "We  are  the  State,"  then  it  fol- 
lows beyond  peradventure,  that  we  cannot  be  bound  by  any  oath  and  that  we  are  not 
officers  if  we  ourselves  are  the  embodiment  of  all  sovereignty.  If  you  go  to  the  other 
view  of  the  matter  and  hold,  as  I  myself  believe  to  be  true,  that  we  are  not  the  people, 
but  the  representatives  of  the  people,  then  we  are  in  no  sense  representatives  of  the  gov- 
ernment, but  we  are  representatives  of  the  people  as  distinguished  from  the  govern- 
ment. We  are  here  as  the  representatives  of  the  people  to  create  a  government  and  to 
prescribe  what  officers  shall  constitute  that  government  and  what  their  duties  shall  be. 

Constitutional  conventions  exist  potentially  with  every  free  people.  Their  right  to 
existence  does  not  depend  upon  any  written  authority  in  a  constitution.  As  is  well  known,  in 
nearly  all  of  the  written  constitutions,  until  very  recently,  no  provision  was  made  for  a 
constitutional  conventions,  and  yet  such  conventions  have  existed,  and  have  existed  law- 
fully and  legally.  Members  of  this  Convention  do  not  have  to  look  to  constitutions  for  their 
duties  or  for  the  creation  of  any  "office"  for  them.  All  of  the  old  constitutions  that  we  had 
before,  referred  to  "officers."  None  of  them  referred  to  members  of  a  constitutional  con- 
ventions. Such  members  were  not  thought  of — not  mentioned — not  referred  to  in  them. 
When  the  term  "officer,"  as  used  in  all  former  constitutions,  evidently  did  not  include 
members  of  a  constitutional  convention,  is  it  not  to  be  held,  according  to  the  best  rules 
of  construction,  that  when  a  subsequent  convention,  in  1867,  used  the  same  word,  they 
used  it  with  the  same  meaning  with  which  all  other  conventions  had  used  it  from  time 
immemorial — that  is,  as  not  including  members  of  a  Constitutional  Convention? 

Is  it  conceivable  that  we  are  officers  in  the  purview  of  this  Constitution,  and  yet 
that  the  Constitution  failed  to  prescribe  any  term,  failed  to  prescribe  any  qualification, 
any  duties,  if  you  please,  any  remuneration  for  an  office  which  it  recognized?  I  read 
that  Constitution  in  regard  to  the  test  oath  very  differently  from  what  some  of  my  dis- 
tinguished opponents  have  read  it.  In  the  Constitution  as  originally  framed  was  em- 
jDodied  this  official  oath  prescribed  for  all  officers  of  the  State.    Later  on,  when  the  test 
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oath  was  prescribed,  members  of  a  constitutional  convention  were  expressly  named, 
showing  that  if  they  had  thought  it  necessary  to  apply  it  to  them  in  the  first  place  they 
would  have  named  them  in  the  first  place.  Why  mention  them  in  the  second  case  and 
not  in  the  first?  It  is  said  that  the  words,  ""In  addition  to  the  other  oath,"  show  that  we 
were  intended,  but  you  will  observe  that  as  to  the  Governor,  the  Secretary  of  the  Com- 
monwealth, and  a  great  many  others  who  were  mentioned  in  the  test  oath,  that  test 
oath  was  in  addition  to  the  official  oath,  and,  therefore,  the  words  "in  addition"  were 
pertinent  and  proper. 

My  friend  from  Norfolk  (^Ir.  Thom)  used  a  verj-  ingenious  argument  when  he  said 
if  we  are  not  ofiicers  the  Constitution  failed  to  prescribe  any  electorate  to  elect  us,  be- 
cause that  is  only  prescribed  to  elect  members  of  the  Legislature  and  all  other  officers, 
and  if  we  say  we  are  not  officers,  then  that  Constitution  did  not  prescribe  any  electorate 
for  us.  I  admit  that  it  did  not  prescribe  any  body  to  elect  the  members  of  this  Conven- 
tion. Did  any  other  constitution  ever  provide  as  to  who  should  elect  the  members  of  a 
subsequent  constitutional  convention?  All  previous  constitutions  had  not  prescribed  who 
should  elect  the  members  of  subsequent  constitutional  conventions,  and  neither  did  that 
of  1869  ,and  to  show  that  that  was  in  the  minds  of  the  last  Legislature  you  will  find  in 
the  act  of  1901,  which  provided  for  the  election  of  members  of  this  body,  a  separate 
clause  devoted  to  designating  who  shall  be  entitled  to  vote  for  members  of  this  body. 
Why  did  they  do  that  if  the  Constitution  already  did  so? 

When  you  establish  a  new  electoral  office  by  the  people,  do  yoti  go  on  and  say  who 
shall  be  entitled  to  vote  for  it?  Not  at  all.  Because  the  Constitution  has  already  said 
who  shall  vote  for  officers.  But  when  it  came  to  providing  for  the  election  of  members 
of  a  constitutional  convention,  the  Legislature  at  least  thought  that  they  were  not  pro- 
vided for  by  the  Constitution,  because  it  made  special  provision  that  the  people,  who 
are  authorized  under  the  Constitution  to  vote  for  members  of  the  Legislature,  should  be 
allowed  to  vote  for  members  of  this  body. 

Mr.  Thom:  Do  you  contend  that  it  was  within  the  competency  of  the  Legislature  to 
have  provided  any  other  electorate  than  that  which  the  Constitution  provided? 

Mr.  Braxton:  I  contend  that  it  was  within  the  power  of  the  Legislature  to  prescribe 
an  electorate  for  this  bod3'  just  as  it  was  in  their  power  to  prescribe  an  electorate  for 
the  Convention  in  1829  and  in  1850.  The  Constitution  prescribed  no  electorate  for  this 
body.  The  Legislature  had  the  same  powers  then  that  it  had  before,  be  they  great  or 
be  they  small.  They  recognized  that  the  electorate  for  this  Convention  was  not  provided 
by  the  Constitution,  because  they  themselves  provided  it  by  said  Act  of  1901. 

I\Ir.  Thom:  I  did  not  understand  the  answer  to  my  question  whether  or  not  the 
Legislature  of  Virginia  was  competent  to  provide  a  different  electorate  from  that  pro- 
vided by  the  Constitution. 

IMr.  Braxton:  I  cannot  answer  the  question  categorically,  because  I  contend  that 
the  Constitution  did  not  prescribe  any  electorate  for  this  body.  How  can  you  prescribe 
a  "different"  one  from  what  the  Constittition  prescribed,  when  it  did  not  prescribe  any  at 
all?  I  say,  sir,  that  the  Legislature  which  provided  for  the  election  of  the  Convention  of 
1901  had  every  particle  of  power  to  fix  the  electorate  that  the  Legislature  did  which  pre- 
scribed the  electorate  for  the  Conventions  of  1850  and  1829.  In  neither  case  was  the 
electorate  provided  by  the  then  existing  Constitution. 

Now,  Mr.  President  (if  you  wish  to  take  a  narrower  view  of  the  question  as  to  what 
is  the  meaning  of  the  word  "office""),  in  the  case  of  the  Attorneys,  20  Johnson  (N.  Y.) 
Judge  Piatt  defines  the  legal  meaning  of  "office"  as  "an  emplo^rment  on  behalf  of  the 
government  in  any  station  or  public  trust,  not  merely  transient,  occasional,  or  inci- 
dental." 

]\Iechem  on  Public  Officers,  in  section  S,  says: 

"The  term  'office'  embraces  the  idea  of  tenure  and  duration,  and  certainly  a  posi- 
tion which  is  merely  temporary  and  local  and  cannot  ordinarily  be  called  an  'office.' "' 

In  a  New  Jersey  case,  the  State  vs.  the  Board  of  Public  Works,  17  Atlantic  Reporter, 
112,  the  court  said: 
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"In  every  definition  given  of  the  word  'otRce,'  the  features  recognized  as  charac- 
teristic are  whether  the  duties  are  continuing  and  permanent,  and  not  occasional  and 
temporary." 

In  another  case  from  New  York,  People  vs.  Nichols,  42  N.  Y.,  in  which  the  de- 
cision was  rendered  by  Judge  Peckham,  who  now  sits  upon  the  supreme  bench  of  the 
United  States,  in  defining  the  expression  "office,"  the  Court  says  that  that  expression 
does  not  apply  to  a  position  merely  "transient,  occasional,  or  incidental." 

If  you  go  to  the  Supreme  Court  of  the  United  States  itself  you  will  find  the  case  of 
the  United  States  vs.  Hartwell,  6  Wallace,  where  Swayne,  Justice,  speaking  of  "office"  in 
its  constitutional  sense,  says  it  "embraces  the  idea  of  tenure,  duration,  emolument  and 
duties." 

Again,  Chief  Justice  Marshall,  in  the  very  case  cited  by  my  friend  from  Pulaski,  the 
United  States  vs.  Maurice,  2  Brockenbrough,  says  that  an  office  must  be  one  in  which 
"the  duty  is  a  continuing  one,"  and  he  held  in  that  case  that  the  position  was  an  office, 
because  he  said  it  was  a  continuing  one,  and  a  part  and  parcel  of  the  existing  government. 

Finally,  in  the  case  of  Sheboygan  County  vs.  Parker,  United  States  Supreme  Court, 
3  Wallace,  the  Court  held  unanimously  that  the  commissioners  in  that  case  were  not 
officers  because  "they  do  not  exercise  continuously  and  as  a  part  of  the  regular  and  per- 
manent administration  of  the  government  any  public  powers,  trust,  or  duties." 

Mr.  President,  my  worthy  friends  on  the  other  side  have  cited  some  other  authori- 
ties to  show  that  permanency  and  duration  are  not  essential  to  an  office.  What  do  you 
conclude  from  that?  I  conclude,  sir,  as  was  said  by  the  distinguished  gentleman  from 
Campbell,  that  the  term  "office"  is  one  of  very  indefinite  meaning.  Under  some  circum- 
stances it  means  one  thing  and  under  others  it  means  another,  and  in  looking  up  the 
authorities  to  find  out  what  is  the  true  definition  of  it  we  must  be  careful  to  see  the  cir- 
cumstances under  which  that  definition  was  given.  We  must  see,  that,  in  defining  the 
term  "office,"  it  was  defined  in  relation  to  circumstances  similar  to  those  in  which  we 
now  seek  to  define  it.  Where  shall  we  look  for  such  construction  and  such  definition? 
Sir,  we  should  look  to  bodies  similar  to  ours,  which  from  time  to  time  have  sat  through- 
out the  United  States.  I  find  that  the  requirem.ent  of  an  oath  in  a  constitution  is  no 
unusual  thing.  I  find  that  of  the  States  of  this  Union  no  less  than  forty-four  have  em- 
bodied in  their  constitutions  a  requirement  for  an  official  oath.  I  find  that  in  nearly 
every  one  of  them  the  requirement  is  just  as  broad  as  it  is  in  our  Constitution.  I  find 
that  in  twenty-eight  of  those  States  the  requirement  is  every  bit  as  broad,  saying  "the 
oath  shall  be  required  of  all  officers  of  this  State";  and  yet,  sir,  you  will  find  that  in  all 
the  conventions  which,  from  time  to  time,  have  assembled  under  those  very  constitu- 
tions, in  not  a  single  solitary  instance  has  it  been  held  that  the  term  "officers"  therein 
used  applied  to  members  of  a  constitutional  convention. 

"The  declared  sense  of  the  American  people  throughout  the  United  States  on  this 
very  point" — I  quote  from  the  language  of  the  distinguished  Chancellor  Kent — "cannot 
but  be  received  with  great  respect  and  reverence." 

And,  sir,  bringing  our  authorities  closer  home,  what  authority  would  be  entitled 
to  greater  respect  and  reverence  at  the  hands  of  this  body  than  the  authority  cited  by 
my  friend  from  Chesterfield— our  own  State— shoAving  that  in  1776  there  was  no  inhibi- 
tion in  the  Constitution  or  enacted  at  that  time  against  the  Legislature  requiring  oaths 
of  officers.  The  Legislature  did  require  oaths  of  all  officers,  and  yet  the  distinguished 
men  who  formed  the  Constitutions  of  1829  and  1850  did  not  regard  themselves  as  within 
the  term  "officer."  Shall  we  require  an  oath  of  our  brother  members  here  when  the  Con- 
stitution requires  none  of  us?  Even  so  distinguished  an  authority  as  General  Schofield 
says  we  shall  not.  The  members  of  the  Virginia  Constitutional  Convention  of  1867  sent 
to  him  and  asked  him  if  an  oath  was  required  of  them,  and  he  said  no,  and  that  as  none 
was  required  they  had  no  right  to  enforce  any. 

We  have,  then,  the  uniform  action  and  construction  of  every  State  in  this  Union.  In 
every  single  instance  where  the  members  of  a  convention  have  taken  an  oath  it  has  been 
iDecause  the  act  of  the  Legislature  which  called  them  into  being  required  an  oath  of 
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them.  I  Lave  been  unable  to  find  a  single  exception  to  the  rule;  and  the  act  of  the  Legis- 
lature under  which  vre  assemble  requires  no  such  oath  of  us.  I  say,  therefore,  respect 
the  predecents.  Remove  not  the  ancient  landmarks  which  our  fathers  have  set.  Do  not 
let  us  enter  upon  new  and  strange  fields,  and  lay  down  propositions,  the  like  of  which 
were  never  sustained  in  the  history  of  this  country. 

I  go  further  than  this.  I  do  not  think  our  right  to  impose  this  oath  depends  upon  any 
narrow  construction  of  words.  I  say — and  I  never  felt  more  certain  of  my  ground  in  my 
life — that  had  the  Constitution  of  1S67  named  us  as  the  very  people  and  the  only  people 
who  were  to  take  the  oath  therein  prescribed,  it  would  not  be  obligatory  tipon  us.  I  say 
that  if  it  had  said  '■'ofiicers  and  members  of  any  constitutional  convention  shall  first  take 
this  oath,"  we  would  not  be  obliged  to  take  it. 

Mr.  President,  some  of  my  friends  have  charged  me  with  inconsistency  in  this  posi- 
tion because  I  contend  that  we  are  not  a  so^^'ereign  body.  I  contend  that  we  are  here,  not 
as  the  people,  but  as  the  representati^-es  of  the  people.  I  contend  that  we  are  not  here 
with  unlimited  powers,  unless  we  can  show  that  the  people  who  sent  us  here  gave  us 
those  powers.  As  to  whether  the  people  in  assembling  this  particular  Convention  con- 
ferred upon  us  the  powers  of  enacting  a  Constitution,  is  a  matter  about  which  I  do  not 
care  to  express  an  opinion  at  this  time.  But  I  say  one  of  two  things  is  true.  Either  we 
have  this  absolute  sovereignty  which  is  contended  for  by  some,  or  we  are  of  limited  au- 
thority, as  I  and  others  think  we  are.  If  we  have  absolute  and  unlimited  authority,  it 
goes  without  saying  that  no  oath  can  be  imposed  upon  us. 

But  my  position  is  this:  We  are  of  limited  authority;  we  are  agents;  but  our  au- 
thority can  be  limited  only  by  the  people  for  whom  we  are  agents.  Mr.  President,  we 
are  not  agents  of  antiquity.  We  are  the  agents  of  the  people  of  to-day.  We  are  the 
agents  of  the  people  who  called  us  into  being,  and  we  are  no  more  here  as  the  represen- 
tatives of  the  people  of  thirty  years  ago  than  we  are  the  representatives  of  the  people  of 
one  hundred  and  fifty  years  ago.  I  contend  that  if  the  people  in  calling  us  into  existence 
had  chosen  to  put  any  restraints  upon  our  authority  we  would  be  absolutely  bound  by 
them.  The  people,  in  their  sovereignty,  have  the  right  to  do  what  every  private  corpora- 
tion and  every  Individual  can  do,  and  that  is  to  limit  the  authority  of  their  agents;  but 
because  they  can  do  it,  it  does  not  follow  that  any  other  body  or  any  other  people  can 
do  it. 

I  do  not  believe  that  the  people  of  any  generation  have  the  right  to  fetter  the  hands 
of  their  posterity.  It  is  against  common  right;  it  is  against  the  essential  principles 
of  free  government;  it  is  against  all  modern  ideas  of  civilization;  and  it  is  against  the 
express  letter  of  our  Bill  of  Rights,  which  sa3-s  that  the  people  have  the  inalienable  and 
indefeasible  right  at  any  time  to  alter  or  change  their  Constitution.  The  powers  of  this 
Convention  ma^-  be  limited,  but  not  by  our  ancestors.  They  are  limited  by  the  people 
who  called  us  here. 

Mr.  President,  I  draw  a  strong  distinction,  a  distinction  as  I  believe  based  upon  a 
very  material  difference,  between  limiting  the  powers  of  a  body  and  regulating  the  or- 
derly exercise  of  those  powers.  In  the  interest  of  order,  of  regularity  and  of  law,  to  pre- 
vent chaos  and  confusion,  it  is  competent  for  the  people  to  prescribe  reasonable  rules 
and  regulations  for  the  exercise  of  the  great  powers  that  may  thereafter  be  conferred  on 
future  Constitutional  Conventions,  and  until  those  rules  are  abrogated  I  believe  we  are 
bound  by  them.  But  whenever  they  attempt  to  pass  beyond  that  limit,  whenever  they 
undertake  not  only  to  regulate  the  exercise  of  the  power  of  future  Constitutional  Con- 
ventions, btit  to  limit  the  power  itself,  then  they  have  crossed  over  the  border  and  have 
invaded  the  indefeasible  rights  of  their  posterity  by  whom  such  conventions  may  be 
called. 

I  hold,  therefore,  that  it  is  competent  for  a  constitution,  it  is  competent  for  the 
Legislature,  to  prescribe  such  rules  and  resTilations  for  the  orderly  conduct  of  our  busi- 
ness as  may  be  essential,  but  that  neither  the  Constitution  nor  the  Legislature  has  any 
right  to  limit  the  exercise  of  that  power  and  curtail  its  extent.  Taking  that  view,  if  this 
Constitution  had  contained  only  what  my  friend  suggested,  that  we  should  swear  to  sup- 
port the  Constitution  of  the  United  States  and  faithfully  to  perform  our  duties  as  mem- 
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bers  of  this  body,  I  submit  that  that  would  come  under  the  head  of  ordinary  and  reason- 
able regulation  for  the  orderly  discharge  of  our  duties,  and  it  would  be  obligatory  on  us, 
although  even  then  if  we  failed  to  take  the  oath  it  would  not  invalidate  our  work.  It 
would  be  our  moral  duty,  however,  to  take  that  oath.  I  admit,  and  I  believe  that  it  is 
true,  that  the  Legislature  by  its  act  of  1901,  just  as  it  had  a  right  to  prescribe,  how  we 
should  be  elected  and  where  we  should  assemble  and  how  we  should,  call  ourselves  to 
order,  and  all  of  that  minutiae,  had  also  the  right  to  prescribe  such  similar  reasonable' 
regulations  as  did  not  extend  to  curtailing  our  powers. 

Mr.  Green:  Where  did  the  Legislature  get  that  power?  It  cannot  be  under  the  Con- 
stitution, as  I  understand  the  argument.  The  Constitution  simply  provides  for  a  vote  of 
the  people  on  the  question,  and  when  that  vote  is  taken,  and  is  in  the  affirmative,  then 
the  Convention  shall  be  called.  But  the  Constitution  does  not  give  the  Legislature  any 
other  power  under  the  sun — I  refer  to  the  second  section  of  the  twelfth  article — than  to 
call  the  Convention.  They  cannot  put  any  limitation  upon  us  at  all.  I  beg  the  gentle- 
man's attention  to  that  fact. 

Mr.  Braxton:  I  will  say,  in  reply  to  the  learned  gentleman,  that  in  my  opinion  the 
Legislature  has  all  the  power  which  the  Constitution  does  not  take  from  it,  except  the 
power  to  trammel  the  hands  of  the  people  in  changing  their  form  of  government;  and  it 
is  not  fettering  or  trammeling  their  hands  to  prescribe  reasonable  rules  for  the  orderly 
exercise  of  our  powers,  so  that  we  can  bring  ourselves  together  decently  and  in  order, 
and  not  come  here  as  an  unmanageable,  headless  mob  of  people,  to  get  together  and 
ascertain  our  corporate  existence  as  best  we  can.  Within  these  limits  the  Legislature 
has  the  power;  but  when  they  undertake  to  say  that  after  we  are  organized,  or  before 
we  are  organized,  we  shall  have  our  hands  tied  as  to  the  kind  of  constitutional  changes  we 
can  make,  or  as  to  the  extent  of  the  constitutional  amendments  we  can  make,  they  have 
gone  beyond  the  making  of  rules  or  regulations  for  our  orderly  procedure,  and  have 
undertaken  to  limit  the  powers  of  this  body.  When  they  do  that,  whether  it  be  the  Leg=- 
islature  or  whether  it  be  the  existing  Constitution,  they  have  extended  beyond  the  limits 
of  its  own  power,  and  invaded  the  prerogative  of  the  People  who,  by  their  direct  votes,, 
called  this  Convention  into  being  and  fixed  for  themselves  the  limits  of  its  powers. 

Mr.  President,  let  us  look  at  the  oath  sought  to  be  required  of  us.  Admitting  that 
the  oath  of  the  Constitution  does  apply  to  us,  admitting  that  we  are  included  in  the  word 
"officers,"  let  us  see  if  the  oath  required  of  us  can  come  under  the  head  of  a  reasonable 
regulation  for  the  orderly  conduct  of  our  business,  or  whether  it  undertakes  to  curtail 
the  essential  and  substantial  powers  of  this  body.   What  is  this  oath? 

"I  do  solem.nly  swear  (or  affirm)  that  I  will  support  and  maintain  the  Constitution 
and  laws  of  the  United  States — ." 

So  far  as  I  am  concerned  that  is  absolutely  without  exception — 

"And  the  Constitution  and  laws  of  the  State  of  Virginia — ." 

There  I  hesitate  because  of  a  provision  in  this  very  Constitution  to  which  I  will 
advert  presently — ■ 

"That  I  recognize  and  accept  the  civil  and  political  equality  of  all  men  before  the 
law." 

What  right  have  they  to  put  that  oath  upon  us?  Who  says  that  all  men  are  politi- 
cally equal?  The  Constitution  of  the  United  States  does  not  say  so,  and  what  other 
power  is  there  to  restrain  us  but  the  Constitution  of  the  United  States  and  the  instruc- 
tions given  us  by  the  people  who  sent  us  here? 

WTiat,  Mr.  President — and  I  hope  in  what  I  say  now  I  will  not  be  regarded  as  stating- 
what  my  own  personal  position  is  on  these  questions,  for  I  am  merely  showing  that  these- 
are  questions  which  will  come  before  this  body,  and  that  in  their  decision  we  should 
not  have  our  hands  tied — what  is  the  right  to  hold  office?  It  is  a  political  right  if  it  is 
any  right  at  all.  If  we  take  this  oath  will  we  have  the  right,  however  wis^e  we  may  think 
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it  to  be,  to  deprive  any  men  of  the  right  to  hold  office?  And  3'et,  sir,  there  lies  upon  the 
table  of  the  Convention  a  resolution  introduced  by  a  distinguished  member  saying  that 
negroes  shall  not  hold  office  in  this  State. 

Mr.  President,  it  may  be  vrise  to  pass  that  and  it  may  not  be  wise  to  pass  it,  but 
when  I  come  to  vote  upon  it  I  want  to  vote  on  it  like  a  free  and  untrammeled  man,  ac- 
cording to  the  best  lights  before  me,  and  I  do  not  propose  to  have  my  hands  tied  by  an 
oath  and  to  be  told  that  I  shall  not  vote  upon  it  except  in  one  particular  way. 

I\Ir.  R.  Walton  ]\Ioore:  If  I  understand  the  gentleman's  objection  it  is  to  this  clause 
in  the  oath: 

"That  I  recognize  and  accept  the  civil  and  political  equality  of  all  men  before  the 
law." 

Is  that  correct? 

Mr.  Braxton:    Yes,  sir,  that  is  one  of  the  objections. 

Mr.  R.  Walton  Moore:  Does  not  the  gentleman  recognize  the  civil  and  political 
equality  of  all  men  before  the  law;  that  is  to  say,  any  law  that  binds  us  to  a  recognition 
of  it? 

Mr.  Braxton:    I  do  not  know  that  I  clearly  comprehend  the  gentleman's  question. 

Mr.  R.  Walton  Moore:  Does  not  the  gentleman  recognize  the  civil  and  political 
equality  of  all  men  before  the  Constitution  of  the  United  States,  which  is  the  only  law 
that  binds  us,  and  to  the  extent  to  which  the  Constitution  binds  us?  I  ask  the  question 
because  we  are  now  upon  considerations  that  affect  all  of  us,  as  to  whether  a  man's  con- 
science would  be  involved  if  we  took  the  oath. 

Mr.  Green:  The  Fifteenth  Amendment  does  not  forbid  legislation  disqualifying  the 
persons  therein  referred  to  from  holding  office,  but  only  from  disqtialifying  them  as 
voters. 

Mr.  R.  Walton  ]Moore:  I  understand  the  difference  between  the  language  of  this 
oath  and  the  language  of  the  Fifteenth  Amendment,  but  gentlemen  will  observe,  if  my 
friend  will  permit  me,  that  it  is  proposed  that  we  shall  swear: 

"That  I  recognize  and  accept  the  civil  and  political  equality  of  all  men." 

It  does  not  stop  there,  but  it  says:  •'  ■'        '  -  "  : 

"The  civil  and  political  equality  of  all  men  before  the  law." 

Is  not  that  by  the  clearest  and  by  the  most  irresistible  sort  of  implication  a  reference 
to  the  Constitution  of  the  United  States,  and  does  not  the  oath  practically  therefore 
commit  us  to  an  observance  of  the  Constitution  of  the  United  States? 

Mr.  Braxton:  I  do  not  know  that  I  clearlj^  comprehend  the  question  asked  m.e  by 
the  gentleman,  but  if  I  do  understand  it  correctly  I  do  not  agree  with  him.  In  order  to 
understand  exactlj^  what  are  the  scope  and  meaning  of  this  clause,  we  must  look  at  the 
time  and  the  circumstances  under  which  it  was  enacted.  At  that  time  the  country  was 
greatly  aroused  as  the  result  of  war;  the  strongest  feelings  and  prejudices  existed.  The 
Fifteenth  Amendment  had  just  been  passed.  By  the  Fifteenth  Amendment  we  were  re- 
quired neither  to  enact  nor  to  enforce  BiHy  law  by  which  any  person  would  be  deprived  of 
the  right  to  vote  because  of  race,  color,  or  previous  condition  of  servitude.  The  men 
who  framed  this  Constitution,  not  satisfied  with  that,  wanted  to  out-Herod  Herod  and  to 
tie  our  hands  still  further,  and  to  say  that  not  only  should  we  not  exclude  him  from  the 
right  to  vote,  but  that  we  should  not  exclude  him  from  any  political  right.  It  may  be 
that  it  is  unwise;  it  may  be,  in  the  opinion  of  some  gentlemen,  unjust  or  unfair  that 
negroes  should  be  excluded  from  any  political  right;  but,  sir,  if  that  be  so,  it  is  so,  not 
because  we  have  first  to  swear  that  we  recognize  it  as  so,  but,  because  it  is  unwise,  un- 
just, and  unfair. 

Mr.  R.  Walton  Moore:    If  my  friend  will  allow  me  again:  on  the  clause,  "that  I. 
recognize  and  accept  the  civil  and  political  equality  of  all  men  before  the  law,"  I  will  . 
5 — Const.  Deb 
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ask  my  friend  to  consider  this  view.  If  the  law  referred  to  there  is  not  the  Constitu- 
tion of  the  United  States,  which  is  a  superior  law,  then  it  refers  to  some  statute  law  of 
the  State  of  Virginia,  which  we  have  a  right  to  change,  or  if  it  be  not  a  statute  law 
of  the  State,  then  to  some  constitutional  provision  which  we  have  a  right  to  change. 

If  I  may  be  allowed  to  say  one  word  further,  let  me  take  an  analogous  case.  Allu- 
sion has  been  made  heretofore  to  it.  Members  of  the  General  Assembly  come  here  and 
pledge  themselves  by  this  oath.  They  swear  that  they  will  obey  and  maintain  the  laws 
of  the  State  of  Virginia.  They  proceed  at  once  to  change  those  laws.  If  a  codification 
be  the  thing  that  is  done,  they  not  only  change  one  of  those  laws,  but  possibly  they 
change  all  those  laws. 

Now,  If  we  take  this  oath,  gentlemen  seem  to  object  to  that  provision,  "I  recognize 
and  accept  the  civil  and  political  equality  of  all  men  before  the  law,"  and  if  the  refer- 
ence be  not  to  the  Constitution  of  the  United  States,  necessarily  the  oath  does  not  bind 
us  to  maintain  and  obey  any  law  of  the  State  of  Virginia,  whether  organic  or  statute, 
except  as  long  as  that  law  is  in  force,  and  we  are  not  precluded  from  the  opportunity  of 
amendment  or  change.  That  is  the  only  view  I  desire  to  suggest. 

Mr.  Braxton:  If  my  friend  will  pardon  me  for  not  replying  to  his  suggestion  just 
at  this  point,  I  will  do  so  later  on. 

It  seems  to  be  the  impression  of  some  gentlemen  that  the  Fifteenth  Amend- 
ment covers  the  right  to  hold  office  as  well  as  the  right  to  vote.  Possibly  that 
may  be  true.  I  for  one  do  not  believe  it  is  true.  The  facts  are,  as  I  am  reliably  in- 
formed, and  I  think  I  have  my  information  from  reliable  sources,  that  when  the  Fif- 
teenth Amendment  was  first  proposed,  it  was  couched  in  this  language:  That  no  State 
shall  enact  any  law  whereby  a  person  shall  be  deprived  of  the  right  to  vote  or  hold 
office  because  of  race,  color  or  previous  condition  of  servitude;  and  when  the  amendment 
was  tried  to  be  gotten  through  Congress  it  was  found  to  be  impossible  to  get  it  through 
in  that  shape.  Many  members  of  Congress  at  that  time  said,  "The  entrusting  of  the 
right  of  suffrage  to  negroes  is  an  experiment;  we  are  inclined  under  the  pressure  of  the 
times  to  think  that  probably  it  is  right,  and  we  will  make  that  concession;  but  when  it 
comes  to  requiring  that  they  shall  not  be  excluded  from  office,  that  is  going  a  step  fur- 
ther than  we  are  willing  to  go.  When  we  have  given  them  the  right  to  vote,  we  have 
given  them  all  we  should  give  them  for  the  present."  The  result  is,  it  was  found  to  be 
impossible  to  get  that  amendment  through  Congress  with  the  words  "and  to  hold  office" 
in  it,  and  those  words  were  stricken  out  in  committee,  and  the  amendment  was  put 
through  in  its  present  form,  that  "the  right  of  the  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  by  the  United  States  or  by  any  State  on  account  of  race, 
color,  or  previous  condition  of  servitude."  This  shows  that  those  people  themselves 
thought  they  did  not  protect  the  negroes  in  the  right  to  hold  office.  I  will  not  go  too  far 
into  that  digression.   There  is  a  great  deal  more  to  be  said  on  the  question. 

But  with  a  resolution  introduced  by  one  of  our  members  staring  us  in  the  face  and 
on  which  we  shall  have  to  vote,  which,  if  it  is  enacted,  will  deprive  the  negroes  of  the 
right  to  hold  office,  when  we  think  that  regardless  of  the  advisability  or  inadvisability 
of  it,  v/e  have  a  right  to  enact  it  under  the  Constitution  of  the  United  States,  shall  we 
deliberately  tie  our  hands,  and  swear  that  in  amending  this  Constitution  we  will  not 
amend  it  in  that  particular;  but  in  all  we  do,  we  will  allow  all  men  to  have  equal  civil 
and  political  rights?  The  Fourteenth  Amendment  insures  to  them  equal  civil  rights 
before  the  law;  the  Fifteenth  Amendment  insures  to  them  the  right  to  vote  or  not  to 
be  discriminated  against  in  that  right;  but  no  amendment  to  the  Federal  Constitution 
undertakes  to  insure  to  them  equal  political  rights  except  in  the  respect  of  voting,  and, 
except  that  under  the  decision  in  the  West  Virginia  case,  they  have  the  political  right — 
though  it  is  more  probably  a  civil  right — to  sit  on  juries.  I  say,  therefore,  that  in  my 
opinion  we  would  be  tying  our  hands  on  that  matter,  and  that  when  we  come  to  vote  on 
the  proposition  to  exclude  negroes  from  holding  office,  we  could  not  vote  upon  it  accord- 
ing to  our  consciences;  we  could  not  vote  upon  it  according  as  we  thought  it  was  right 
or  wrong;  and  we  would  be  bound  under  the  oath,  now  sought  to  be  imposed  upon  us,  to 
vote  against  it,  however  wise,  however  expedient,  however  constitutional  we  might  be- 
lieve it  to  be- 
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Mr.  Wysor:  May  I  ask  the  gentleman  what  he  would  do  with  the  Act  of  Congress 
in  regard  to  that  matter? 

Mr.  Braxton:  I  will  come  to  that  in  a  moment.  In  another  part  of  this  Constitution 
which  requires  us  to  sw^ear  that  we  will  support  the  Constitution  of  the  State,  it  is  pro- 
vided "that  no  amendment  or  revision  shall  be  made  which  shall  deny  or  in  any  way 
impair  the  right  of  suffrage  or  any  civil  or  political  right  as  conferred  by  this  Constitu- 
tion, except  for  causes  which  apply  to  all  persons  and  classes  alike,  without  distinction." 
"V^rhat  authority  is  there  for  tying  our  hands  in  that  respect?  If  our  hands  can  be  tied  only 
by  the  Constitution  of  the  United  States  and  the  instructions  given  us  by  constituents 
when  we  were  called  into  being,  why  is  not  the  whole  matter  covered  by  swearing  to  sup- 
port the  Constitution  of  the  United  States? 

Mr.  President,  to  make  a  practical  application  of  this  matter,  suppose  in  the  question 
of  suffrage,  to  say  nothing  of  the  question  of  'folding  office,  this  Convention  in  its  wis- 
dom should  see  fit  in  providing  for  suffrage,  to  exempt  from  certain  qualifications  (edu- 
cational or  property),  men  who  fought  in  the  war,  men  who  had  reached- a  certain  age, 
or  even  the  descendants  oS  such  men,  how  could  you  do  so  when  you  cannot  make  any 
discrimination  as  to  persons  or  classes?  That  goes  infinitely  beyond  the  Fourteenth  and 
Fifteenth  Amendments.  The  Fifteenth  Amendment  says  that  you  shall  not  discriminate 
because  of  race,  color,  or  previous  condition  of  servitude,  but  allows  you  to  discriminate 
because  of  any  other  reason  that  you  choose.  It  is  equally  applicable  to  white  and 
black.  But  this  says  that  you  shall  not  make  a  discrimination  as  to  any  class.  I  do  not 
care  how  meritorious,  I  do  not  care  how  equally  it  applies  to  white  or  to  black;  so  long 
as  it  is  a  class  and  can  be  distinguished  as  a  class,  you  are  called  upon  to  swear  that  you 
will  make  no  exception  in  its  favor. 

Mr.  R.  Walton  Moore:  Mr.  President,  my  friend  seems  to  be  contending  now  that 
his  conscience  is  touched  in  this,  if  he  takes  the  oath;  that  he  is  prevented  from  inter- 
fering with  the  provision  which  he  has  just  read.  The  contention  upon  the  other  side,  if 
I  understand  the  contention,  is  that  when  a  constitutional  convention  meets,  it  has  the 
right  to  deal  with  that  Constitution  in  all  of  its  provisions. 

Now,  let  me  take  an  analogous  case.  Here  we  have  an  oath  that  applies  to  mem- 
bers of  the  General  Assembly,  to  go  back  to  the  illustration  I  was  making  a  while  ago. 
Suppose  the  General  Assembly  had  in  1888  passed  an  act  applying  to  the  county  of  Au- 
gusta, and  said  in  the  body  of  that  act  it  shall  never  be  changed  hereafter.  As  a  member 
of  the  General  Assembly  the  gentleman  comes  here  and  takes  an  oath  to  support  the  laws 
of  the  State  of  Virginia.  Will  my  friend  contend  that  because  he  takes  that  oath  he  is 
in  conscience  bound  not  to  touch  that  act,  which  in  terms,  says  it  shall  remain  un- 
changed. He  must  say  that  if  he  says  the  taking  of  this  oath  will  prevent  him  from 
dealing  with  every  solitary  provision  of  the  Constitution  of  Virginia,  it  seems  to  me,  I 
respectfully  submit  to  him. 

Mr.  Braxton:  Mr.  President,  I  will  attempt  to  answer  the  argument  of  my  friend 
from  Fairfax,  i  do  not  think  that  there  is  any  inconsistency  ordinarily  in  amending 
a  Constitution  which  you  first  swear  that  you  will  support.  That  much  I  agree  with. 
But  when  that  Constitution  contains  a  special  clause  requiring  you  to  say  that  in  amend-^ 
ing  it  you  will  not  amend  it  in  this  particular,  I  say  you  cannot  take  that  oath,  sir,  and 
amend  it  in  that  particular  respect. 

I  say  if  the  Legislature  were  called  upon  to  swear  not  only  to  support  the  Constitu- 
tion and  the  laws  of  this  State,  but  to  expressly  swear  that  this  particular  law  they  will 
never  change,  they  could  not  change  that  law  without  violating  their  oaths. 

When  the  oath  we  take  is  to  support  a  Constitution  which  contains  a  provision  that 
this  Convention  in  amending  that  Constitution  shall  not  amend  it  in  one  particular  re- 
spect and  we  swear  to  that,  we  are  just  as  much  bound  as  an  oath  can  bind  any  man  not 
to  amend  it  in  the  respect  named,  and  I  think,  sir,  that  no  amount  of  casuistiw  will  ever 
be  able  to  get  over  that. 

Mr.  R.  Walton  Moore:  I  think  my  friend  loses  the  point.  Here  is  a  Constitution 
which  contains  a  general  oath,  and  the  Constitution  is  the  whole  organic  law  of  the 
State  of  Virginia.   That  general  oath  pledges  you  to  support  and  maintain  that  Constitu- 
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tion.  One  of  the  provisions  of  that  Constitution  is  against  a  change  of  it  in  a  certain 
particular. 

Now,  the  case  I  have  cited  of  a  statute  law  which  in  terms  declares  that  it  shall  not 
be  changed  thereafter  by  any  Legislature  is  exactly  in  point.  You  do  not  as  a  member 
of  the  Legislature  say  in  your  oath  expressly  that  you  will  not  attempt  to  change  that 
law.  You  do  not  in  the  oath  which  is  proposed  to  be  taken  here  say  in  terms  that  you 
pledge  yourself  against  a  change  of  the  provisions  of  the  Constitution  which  you  have 
cited.  So  the  cases  are  exactly  alike,  and  I  ask  my  friend  again  if  he,  as  a  member  of 
the  General  Assembly,  were  confronted  with  such  a  statute  and  took  this  oath  whether 
he  would  consider  himself  bound  in  conscience  not  to  touch  that  statute  law.  I  am  sorry 
to  have  interrupted  my  friend  so  long. 

Mr.  Braxton:  When  I  take  an  oath  that  I  will  support  the  Constitution  and  laws 
and  I  find  a  law  that  is  inconsistent  with  the  Constitution  it  becomes  utterly  impossible 
for  me  to  support  both  of  them.  I  am  obliged  to  support  one  or  the  other.  I  must  then 
determine  whether  I  will  support  the  Constitution  or  the  unconstitutional  law.  There- 
fore, in  the  case  proposed  by  the  gentleman,  as  it  is  unconstitutional  for  one  Legislature 
to  attempt  to  pass  an  irrevocable  law,  I  could  not  recognize  it  unless  I  recognized  an  un- 
constitutional law  at  the  same  time  when  I  swore  to  support  the  Constitution. 

•  I  say,  Mr.  President,  that  here  we  are  called  upon  not  to  support  two  instruments 
that  are  in  conflict.  We  are  called  upon  here  merely  to  support  the  Constitution,  and 
when  that  Constitution  contains  in  itself  an  attempt  at  self-perpetuation,  an  attempt  to 
tie  our  hands,  and  we  swear  to  support  it,  we  have  thereby  made  ourselves  morally 
bound  to  do  that  thing,  and  have  thus  given  effect  to  that  unwarrantable  attempt  of  the 
existing  Constitution  to  restrict  and  limit  its  own  amendment. 

Mr.  President,  I  submit  it  as  a  proposition,  which  cannot  be  contradicted,  that  al- 
though there  be  in  this  Constitution  an  illegal  and  ultra  vires  provision  which  is  not 
binding  upon  us,  yet  if  we  come  here  and  deliberately  and  voluntarily  take  an  oath  that 
we  will  recognize  that  provision,  we  become  thereby  morally  bound  to  do  that  thing 
which  we  were  not  before  legally  bound  to  do. 

I  say,  sir,  that  no  man  can  read  the  twelfth  article  of  this  Constitution  without  see- 
ing that  it  was  a  deliberate  attempt  to  fetter  the  hands  of  posterity.  It  was  but  in  a 
line  with  the  act  of  Congress,  referred  to  by  the  distinguished  gentleman  from  Pulaski 
(Mr.  Wysor),  which  undertook  to  say  that  forever  afterward  we  should  never  make  any 
change  in  our  suffrage  law,  and  which  undertook  to  make  to  that  extent  slaves  of  all  the 
people  who  should  hereafter  inhabit  the  State  of  Virginia.  It  was  an  attempt  to  tie  us 
down  in  that  respect.  I  believe,  sir,  that  that  attempt  was  nefarious;  that  it  was  illegal, 
and  was  not  binding  in  conscience  or  in  law.  Yet,  if  I  were  to  deliberately  come  here  and 
swear  that  I  will  recognize  that  provision,  how  could  I  then  turn  around  and  do  the  very 
thing  I  had  just  sworn  that  I  would  not  do? 

Now,  Mr.  President,  here  is  a  clause  in  this  Constitution  which  we  cannot  say  is  in- 
consistent with  the  Constitution  of  the  United. States.  It  has  nothing  to  do  with  the  Con- 
stitution of  the  United  States.  It  undertakes  to  put  limitations  upon  us  in  excess  of  those 
put  by  the  Constitution  of  the  United  States,  and  to  that  extent  I  say  it  is  ultra  vires.  It 
is  proposed  that  we,  a  Convention  called  to  amend  the  Constitution  of  this  State,  shall 
swear  to  support  that  Constitution,  which  Constitution  contains  a  requirement  "that  no 
amendment  or  revision  shall  be  made  which  shall  deny  or  in  any  way  impair  the  right 
of  suffrage  or  any  civil  or  political  right  as  conferred  by  this  Constitution,  except  for 
causes  which  apply  to  all  persons  and  classes  without  distinction." 

There  is  a  provision  directed  straight  at  us,  and  it  does  not  apply  to  officers  or  to 
anyone  else  but  to  this  particular  Constitutional  Convention.  It  undertakes  not  to  regu- 
late the  decent  and  orderly  conduct  of  our  business,  but  to  tie  our  hands  and  curtail  our 
substantial  powers.  It  attempts  to  say  to  us  that  "you  may  amend  this  Constitution  as 
much  as  you  choose,  provided  that  you  shall  not  amend  it  in  this  particular  respect."  I 
say,  sir,  that  has  no  force;  but  if  this  body  voluntarily  swear  that  they  will  recognize  it, 
they  make  it  forceful  and  binding  upon  us  as  individuals  in  any  event,  and  the  next 
thing  we  ought  to  do  would  be  to  resign  our  positions  and  go  home  and  let  our  constitu- 
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ents  elect  and  sends  here  members  wbo  would  not  disqualify  themselves  from  carrying 
out  the  wishes  of  the  people. 

Mr.  President,  in  the  heat  of  the  debate  on  this  matter,  when  suddenly  on  the  very 
first  day  of  the  Convention,  it  was  sprung  upon  us  (I  think  most  of  us  had  not  thought 
over  it),  I  believe  I  stated  that  I  myself  would  not  object  to  taking  tTiis  oath.  I  desire  to 
recant.  I  made  the  statement  thoughtlessly.  I  made  it,  at  the  time,  without  consideration. 
I  had  not  thought  of  the  fact  until  the  delegate  from  Lynchburg  called  my  attention  to 
it  in  the  speech  he  made,  that  by  taking  this  oath  I  would  be  deliberately  disqualifying 
myself  as  an  independent  representative  of  the  people  here,  and  I  say  now  that  I  can  not 
take  this  oath,  and  that  by  doing  so  I  believe  I  would  be  defeating,  pro  tanto,  the  will  of 
the  people. 

Something  has  been  said  about  the  Reconstruction  Act.  I  think  the  Reconstruction 
Act,  sir,  is  ^absolutely  unconstitutional,  null  and  void.  The  Reconstruction  Act  says  that 
we  shall  be  admitted  into  the  Union  only  upon  certain  terms  and  conditions.  My  dear 
sir,  how  many  of  our  good  men  had  been  killed  to  prove  that  we  had  never  been  out  and 
could  not  get  out  of  the  Union?  And  then  they  talked  about  readmitting  us.  Was  not 
the  war  fought  on  the  Northern  side  on  the  theory  that  we  could  not  get  out  of  the 
Union;  that  the  Union  was  indissoluble?  But  when  they  had  won,  their  side  came  and 
talked  about  taking  us  back  though  they  had  always  contended  that  we  had  never  gone 
out. 

Furthermore,  before  that  Reconstruction  Act  was  passed,  in  ascertaining  whether  a 
sufficient  number  of  States  to  constitute  three-fourths  of  them  had  ratified  the  Thir- 
teenth, Fourteenth,  and  Fifteenth  Amendments,  Virginia  was  counted  as  one  of  the 
States  essential  to  make  up  the  three-fourths  on  which  to  base  the  calculation.  Was 
she  not  in  the  Union? 

I  submit,  sir,  that  for  that  and  various  other  reasons  the  Reconstruction  Act  was 
'brutum  fulmen.  Such  it  has  been  held  by  every  court  I  know  of  in  the  United  States 
which  has  been  called  to  pass  upon  it,  and  also  that  they  had  no  right  to  prescribe  the 
terms  and  conditions  to  us  when  we  came  back  into  the  Union.  As  was  stated  in  the 
Dred  Scot  case  by  Chief  Justice  Taney,  we  came  into  the  Union  equal  with  every  other 
State,  supposing  that  we  "came  in."  If  we  were  never  out  of  the  Union  they  had  no  right 
to  prescribe  terms  for  our  coming  back;  and  if  we  were  out  they  could  not  take  us  back 
and  make  one  Constitution  for  us  and  another  Constitution  for  all  the  other  States  in 
the  Union. 

Yet,  sir,  believing  as  I  do  that  the  Reconstruction  Act  is  without  legal  force,  if  I 
would  deliberately  go  to  that  desk  and  take  an  oath  that  in  performing  the  duties  de- 
volving upon  me  here  I  would  recognize  the  validity  of  the  Reconstruction  Act,  I  believe 
I  would  be  thereby  bound  by  it,  just  as  I  say  in  reference  to  the  provisions  of  our  pres- 
ent Constitution  which  undertake  to  say  that  we  shall  not  make  any  discrimination  as  to 
the  political  rights  of  men  as  to  suffrage,  that  we  shall  not  make  any  discrimination 
which  does  not  apply  to  all  classes  alike,  thus  going  beyond  the  Fifteenth  and  Fourteenth 
Amendments.  Those  provisions  are  not  binding  upon  us,  but  if  we  go  and  voluntarily 
swear  to  support  them,  as  we  will  do  if  we  take  the  oath,  they  become  binding  upon 
us,  and  to  that  extent  we  have  disqualified  ourselves  from  performing  our  duties. 

Just  a  few  words  more,  I\Ir.  President,  and  I  will  be  through.  Something  has  been 
said  about  officers  having  taken  this  oath  before,  but  that  has  no  application  to  the  pres- 
ent time.  ^Tien  such  members  have  ever  been  called  upon  to  take  the  oath  before  in 
reference  to  some  office  they  have  held,  it  is  perfectly  manifest  that  oath  was  taken  in 
reference  to  the  duties  of  that  office.  The  duties  of  that  office  did  not  include  the  mak- 
ing of  any  change  in  the  Constitution.  You  were  bound  so  far  as  the  duty  of  that  office 
is  concerned  to  recognize  the  Constitution;  you  had  no  right  to  change  it,  as  we  have 
here;  and,  therefore,  there  was  no  inconsistency  in  your  taking  that  oath  of  office.  But 
when  you  come  here,  sir,  for  the  avowed  purpose  of  making  those  particular  changes 
by  which  this  oath  you  would  swear  that  you  will  not  make,  how  can  you  proceed  with 
your  duty  under  the  sanction  of  an  oath  that  you  will  not  perform  it  in  that  respect? 
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My  friend  from  Norfolk  (Mr.  Thorn)  takes  a  strange  view.  He  seems  to  admit  that 
so  far  as  these  provisions  in  the  Constitution  undertake  to  fetter  our  acts  they  are 
illegal,  and  he  says  he  would  therefore  take  the  oath  and  then  discard  the  part  of  it  that 
was  illegal.  That  is  a  strange  position,  Mr.  President.  If  the  oath  is  illegal,  I  say  do 
not  take  it. 

Mr.  Thom:  Mr.  President,  I  dislike  to  interrupt  the  gentleman,  but  if  I  made  any 
such  statement  or  took  any  such  position,  I  did  not  understand  that  I  was  doing  so. 
That  is  not  my  position. 

Mr.  Braxton:  I  think  the  gentleman  possibly  misunderstood  what  I  stated  about  his 
position,  because  I  think  I  understood  him  correctly.  Let  me  state  what  I  understood  it 
to  be,  and  then  if  I  misunderstood  him  I  will  be  glad  to  be  corrected.  I  understood  the 
gentleman  to  say  that  if  this  Constitution  embodied  in  it  provisions  which  were  ultra 
vires  he  did  not  feel  that  his  conscience  would  be  bound  by  those  provisions  if  he  took 
this  oath,  and  that  after  he  took  the  oath  he  would  feel  that  the  oath  bound  him  only  to 
the  valid  parts  of  the  Constitution  and  not  to  the  invalid  parts  of  it. 

Mr.  Thom:  That  is  a  very  different  proposition  from  the  one  the  gentleman  first 
stated. 

Mr.  Braxton:  If  I  stated  it  differently  I  did  not  intend  to  do  so.  That  is  the  posi- 
tion I  intended  to  state. 

I  say,  Mr.  President,  instead  of  first  taking  the  oath  and  then  undertaking  to  elimi- 
nate from  it  the  parts  that  were  not  obligatory  we  should  not  take  the  oath  at  all.  If  we 
are  bound  to  take  any  oath  whatever  it  is  the  identical  oath  mentioned  in  this  Constitu- 
tion, and  if  that  identical  oath  contains  in  it  anything  that  is  not  obligatory  upon  us,  I 
say,  in  the  language  of  the  Good  Book,  "Swear  not  at  all."  That  is  the  position  I  take. 
If  that  oath  covers  the  provision  "that  I  recognize  the  political  equality  of  all  men  before 
the  law,"  and  that  provision  is  not  obligatory  upon  me,  do  not  let  me  take  the  whole  oath 
and  then  say  I  will  not  recognize  that  part  because  it  was  not  obligatory,  but  I  say  do  not 
take  the  oath  at  all,  because  it  contains  in  it  things  that  we  ought  not  to  swear  to  and 
which  would  not  be  binding  upon  us  according  to  the  gentleman's  view. 

If  we  did  swear  that  oath  I  think  it  would  be  binding  upon  us,  if  not  in  law,  then  at  least 
in  morals ;  and  although  those  points  are  not  legally  obligatory,  yet  if  we  voluntarily  swear 
to  recognize  them  they  would  be  morally  so,  and  we  could  not  do  what  I  understand  the 
gentleman  thinks  we  ought  to  do  and  could  do,  eliminate  illegal  and  improper  provisions 
from  the  Constitution  which  we  had  voluntarily  sworn  to  support. 

Mr.  Wysor:  Could  not  the  Governor  of  the  State  and  the  Auditor  of  Public  Accounts 
make  the  same  excuse  and  refuse  to  take  the  oath  to  support  the  Constitution? 

Mr.  Braxton:  I  think  not,  because  neither  the  Governor  of  the  State  nor  the  Auditor 
of  Public  Accounts  has  anything  to  do  with  changing  the  Constitution.  Here  is  a  pro- 
vision in  the  Constitution  which  applies  expressly  to  constitutional  conventions,  and  as 
long  as  this  Constitution  stands,  which  does  give  political  equality  to  all  men,  we  will 
have  to  abide  it.  But  when  we  come  in  and  swear  that  in  the  performance  of  the  duties 
of  our  office  in  revising  the  Constitution  we  will  recognize  the  principle  that  all  men  are 
politically  equal  we  particularly  swear  that  we  will  make  no  amendment  which  will 
change  the  suffrage  in  any  way  except  to  apply  to  all  classes  alike,  and  that  is  very  dif- 
ferent from  an  oath  taken  by  any  officer  of  the  government  who  has  nothing  to  do  with 
changing  the  terms  of  this  Constitution. 

Now,  Mr.  President,  I  am  about  through,  and  I  thank  this  body  for  the  attention  it 
has  given  me  throughout  the  tedious  discussion.  I  contend,  sir,  to  sum  it  up  in  a  few 
words,  that  whether  the  oath  be  obligatory  upon  us  or  not,  it  cannot  possibly  have  the 
effect  of  invalidating  the  work  of  this  body;  that  we  are  de  facto  officers  in  any  event, 
and  that  even  if  we  were  the  most  revolutionary  body  that  ever  sat,  the  moment  the 
people  shall  have  recognized  and  ratified  the  Constitution  they  remedy  any  supposed 
defect  in  it. 

I  contend  that  we  are  not  "officers"  within  the  purview  of  the  Constitution ;  and,  there- 
fore, are  not  required  to  take  an  oath.  I  say  that  no  such  construction  has  ever  been  put 
upon  the  term  "officer"  in  the  whole  United  States.   I  say,  sir,  that  "officer"  applies  only 
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to  the  permanent  offices  in  the  government  and  not  to  a  body  like  this,  which  represents 
the  sovereign  people,  as  distinguished  from  the  government,  and  I  say,  further,  that  al- 
though we  were  expressly  named  in  the  present  Constitution  as  the  persons  required  to 
take  that  oath,  as  we  were  in  the  case  of  the  test  oath,  it  would  still  be  not  obligatoiy 
upon  us  because  the  effect  of  that  oath  will  be,  if  we  take  it,  not  merely  to  regulate  the 
orderly  conduct  of  our  business,  but  to  curtail  the  substantial  powers  that  the  people 
have  given  us,  and  that  we  will  be  put  in  the  attitude  of  having  come  here  with  plenarj'- 
authority  from  the  people  to  make  such  changes  as  we  may  think  best,  and  yet  before 
we  have  discussed  those  changes  and  before  we  have  had  an  opportunity  of  de- 
termining which  we  will  make  and  which  we  will  not  make,  we  first  take  an  oath  that  we 
will  not  make  certain  particular  changes,  regardless  of  the  question  whether  we  think  it 
is  wise  to  make  them  or  not.  To  that  extent,  Mr.  President,  I  think  that  if  we  take  this 
oath  we  will  have  disqualified  ourselves  from  sitting  in  this  body. 

So  far  as  taking  the  oath  of  allegiance  to  the  United  States  Constitution  is  con- 
cerned, it  is  perfectly  absurd  to  talk  about  our  not  wanting  to  do  it.  It  would  not  make 
any  difference  if  we  did  not  want  to  do  it;  as  the  gentleman  from  Lynchburg  (Mr.  Glass) 
says,  we  would  have  to  support  it  anyhow;  we  cannot  help  but  do  it;  and  I  do  not  believe 
there  is  a  man  in  this  hall  who  would  not  want  to  support  the  Constitution  of  the  United 
States.  I  for  one  would  be  perfectly  willing  voluntarily  to  take  an  oath  to  support  the 
Constitution  of  the  United  States  and  to  honestly  perform  my  duties  as  a  member  of  this 
body.  But  whenever  you  undertake  to  add  to  that  that  I  will  swear  that  I  will  not  make 
this  amendment  and  I  will  not  make  that  amendment,  and  that  in  making  amendments 
here  I  will  recognize  principles  not  laid  down  in  the  Constitution  of  the  United  States,  I 
sa}',  sir,  that  I  will  not  tie  my  hands  to  that  extent;  and  if  I  did  so  I  believe  I  would  be 
unworthy  of  the  trust  that  my  constituents  have  reposed  in  me. 

Mr.  Claggett  B.  Jones:    I  move  that  the  Convention  adjourn. 

The  motion  was  agreed  to  and  the  Convention  adjourned  until  to-morrow,  Friday, 
June  28,  1901,  at  12  o'clock  M. 


FRIDAY,  June  28,  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  W.  B.  Beauchamp. 

Resolutions  were  offered  by  Mr.  Kendall  on  the  State  School  Fund;  by  Mr.  Barbour 
on  the  Election  of  Judges;  by  Mr.  OTHaherty  on  Religious  Freedom;  by  Mr.  Blair  on 
the  Taxation  of  Personalty;  by  Mr.  Summers  on  Boards  of  Visitors,  Homestead  Exemp- 
tions, and  on  Woman's  Suffrage;  by  Mr.  Eggleston  on  State  Hospitals;  by  Mr.  Epes  on 
Trial  of  Felonies,  and  on  Suffrage. 

The  President:  When  the  Convention  adjourned  yesterday  it  had  under  considera- 
tion the  motion  of  the  gentleman  from  Frederick  and  Winchester  (Mr.  Harrison)  to 
postpone  indefinitely  the  resolution  of  the  gentleman  from  Norfolk  city  (Mr.  Thom)  pro- 
posing that  the  members  shall  take  the  oath. 

Mr.  Turnbull:  I  offer  the  resolution  which  I  send  to  the  desk  and  ask  for  its  imme- 
diate consideration. 

The  resolution  was  read  as  follows: 

Resolved,  That  the  vote  be  taken  to-day  before  adjournment  on  the  question  as  to 
whether  the  members  of  this  Convention  shall  take  the  oath  of  office  prescribed  by  the 
present  Constitution  of  Virginia. 

The  resolution  was  agreed  to. 

MR.  CAMERON  ON  OATH  QUESTION. 

Mr.  Cameron:  Mr.  President,  my  infirmity  of  voice  and  body  is  in  pitiful  contrast 
with  the  strength  of  my  convictions  on  the  subject  now  before  this  Convention^  Even 
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were  it  otherwise  and  were  I  in  the  possession  of  full  vigor  of  health  I  should  yet  feel 
reluctant  at  this  stage  to  enter  upon  this  discussion.  It  has  already  been  protracted.  It 
has  been  marked  by  earnestness,  by  ability,  sometimes  by  brilliance,  and  in  some  lines 
the  debate  has  been  exhaustive.  I  doubt  whether  as  to  historical  and  judicial  precedent 
aught  effective  remains  to  be  said.  But  so  deep  are  my  convictions  on  this  subject  that 
I  feel  it  may  not  be  unfruitful  of  good  that  I  should  recur  for  a  brief  while  to  the  basic 
reasons  which  seem  to  me  to  dictate  and  to  justify  the  course  of  those  who  agree  with 
me  as  to  this  matter. 

If  speaking  originally  on  this  subject  I  should  take  up  the  line  of  constitutional 
thought  and  follow  it  in  sequence,  but  the  adroitness  and  power  with  which  gentlemen 
on  the  other  side  have  presented  what  seem  to  me  erroneous  arguments  make  it  neces- 
sary that  I  should  deflect  from  time  to  time  from  the  even  flow  of  my  own  thought  upon 
this  subject  to  make  some  analyses  and  point  out  what  I  judge  to  be  the  error  of  their 
statements  and  of  their  conclusions. 

The  gentleman  from  Pulaski  (Mr.  Wysor),  I  wish  it  to  be  understood  by  himself  and 
all  others  here,  can  find  no  more  sincere  admirer  of  the  vigor  of  his  speech  and  of  its 
freshness  of  thought  and  power  of  delivery  than  he  will  find  in  myself.  He,  Mr.  Presi- 
dent and  gentlemen  of  the  Convention,  is  logical  in  his  conclusion,  if  we  admit  his  pre- 
mise. In  answer  to  a  question  from  a  gentleman  on  this  side  of  the  house,  who  asked 
him  if  he  admitted  the  power  of  one  convention  to  bind  a  subsequent  convention,  he  said 
"that  is  what  I  am  trying  to  argue  and  establish  now,"  and  he  won  in  that  sentence  the 
distinction  of  being  the  first  Virginian,  jurist,  politician,  or  judge.  Federalist,  Whig, 
Democrat  or  Republican,  who  ever  subscribed  to  such  a  sentiment,  or  made  such  a  claim. 

He  surrendered,  Mr.  President,  in  that  one  sentence  the  bedrock  of  constitutional 
liberty  as  Americans  and  as  Virginians  understand  it.  But  I  can  understand  from  that 
standpoint  his  willingness  to  take  this  oath  as  dictated  by  the  Underwood  Constitution; 
and  I  can  understand  how  the  gentleman  from  Washington  (Mr.  Summers)  from  his 
standpoint  can  be  willing  to  take  it. 

I  asked  the  gentleman  from  Pulaski  to  state,  if  he  could,  what  power  as  to  constitu- 
tion framing,  the  people  of  Virginia  would  have,  if  assembled  in  one  great  multitude  upon 
this  floor  which  had  not  passed  into  this  body  by  our  election  and  calling.  He  replied 
in  effect  that  if  the  people  were  here  they  could  put  the  Constitution  into  force  without 
submitting  it  to  themselves  and  perhaps  they  would  not  have  to  take  an  oath. 

The  question  of  the  submission  of  our  work  to  the  people  is  a  subsequent  one,  and 
does  not  enter  into  the  question  of  how  far  our  qualifications  and  procedure  can  be  gov- 
erned by  a  precedent  body  of  the  same  sort  as  ours.  But  for  fear  that  I  may  seem  to 
have  avoided  that,  let  me  say  now  in  conclusion  of  that  subject  that  I  believe  this  body, 
so  far  as  law  goes,  so  far  as  constitutional  precedent  can  establish  a  right,  has  the  un- 
questioned power  to  put  into  force,  to  ordain,  without  submission  to  any  one,  the  Con- 
stitution which  we  shall  here  frame. 

Having  said  that,  I  should  also  say  that  there  is  a  restriction  upon  my  individual 
power  in  that  respect,  not  created  by  any  Taw,  by  any  pre-emption  anywhere,  but  because 
the  party  of  which  I  am  a  member  in  convention  at  Norfolk  assembled  made  such  a 
pledge  to  its  people,  and  I  in  accepting  a  nomination  from  the  regular  organization  of 
the  Democratic  party  of  Virginia  pledged  myself  in  political  honor  to  submit  my  work 
to  the  review  of  an  electorate  of  the  people  of  Virginia,  and  that  I  propose  to  do.  But 
I  do  not  propose  to  do  that  because  anybody  on  earth  has  a  right  to  require  me  to  do  it, 
but  because  I  have  voluntarily  assumed  an  obligation  so  to  do. 

Now,  let  me  pursue  the  theory  of  this  gentleman  as  to  the  powers  of  this  body.  Who 
called  us  into  existence?  He  says  the  Underwood  Constitution.  My  friends,  the  making 
of  written  constitutions  is  a  new  thing,  but  even  the  reasonable  power  of  prescribing  the 
machinery  by  which  constitutional  conventions  shall  be  called  into  existence  is  still 
newer.  It  has  been  evolved  as  many  rules  of  procedure  and  adjudication  have  grown  in 
the  courts  within  our  own  time,  for  instance,  the  admission  of  the  plea  of  truth  in  justi- 
fication of  a  libel,  resting  at  first  upon  no  constitutional  requirement  or  legislative  enact- 
ment, but  submitted  to  so  far  as  they  prove  reasonable  and  productive  of  good  results, 
and  finally,  in  most  cases  incorporated  into  the  enactments  of  the  land. 
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First,  then,  I  ask  is  this  requirement  of  the  Underwood  Constitution  reasonable? 
The  dilemma  which  you  have  heard  expressed  here  by  scores  of  members  of  this  body 
shows  that  it  is  not.  But  had  they  the  right  to  make  it  at  all,  and  who  is  the  judge  as  to 
whether  it  is  reasonable  or  not?  Where  is  the  court  which  can  assume  to-day  to  pro- 
tect this  body  from  that  requirement  if  it  is  unreasonable?  "^Tiere  is  the  tribunal  on. 
earth  that  can  exact  of  us  compliance  with  it,  if  it  is  reasonable?  We  have  to  meet  this 
question  of  our  sovereignty  at  the  threshold  of  this  case  and  determine  it  for  ourselves, 
and  determine  it  with  that  voice  of  the  sovereignty  of  the  people  of  Virginia  which  when 
once  expressed  no  human  power  as  to  that  can  gainsay. 

How  are  we  here?  For  what  are  we  here?  Who  called  us  here?  The  Legislature 
of  Virginia  in  pursuance  of  a  reasonable  provision  of  machinery  for  our  existence  sub- 
mitted to  the  people  of  Virginia  the  simple  question,  "Shall  a  convention  be  called?" 

Now,  Mr.  President  and  gentlemen  of  the  Convention,  it  may  be  debatable  (I  am  not 
prepared  to  admit  even  that)  that  if  the  Legislature  of  Virginia  in  the  issuance  of  this 
call  had  submitted  the  call  to  the  people  of  Virginia  with  clauses  in  that  call  confining 
our  operations  to  certain  clauses  in  the  Constitution  or  distinctly  denying  us  the  power 
to  act  as  to  certain  clauses,  and  if  the  people  voted  affirmatively  on  that  call,  perhaps 
that  might  have  been  a  restriction  upon  our  powers.  But  what  was  the  case?  The 
simple,  flat  proposition  was  submitted  to  the  sovereign  body  of  the  people  of  Virginia 
whether  a  Constitutional  Convention  should  be  held,  and  on  that  they  voted  aye.  What 
followed?  In  pursuance  of  the  regular  machinery  of  election  the  people  chose  their  rep- 
resentatives. Then  the  local  returning  boards  made  return  to  Richmond  of  the  figures 
which  showed  who  were  elected.  Then  the  returning  board  of  the  State,  the  G-overnor, 
the  Attorney-General,  and  other  officers  of  the  State  government,  constituting  the  State 
Board  of  Canvassers,  went  over  the  returns  of  this  regular  election  and  issued  to  each 
gentleman  upon  this  floor  a  certificate  that  he  had  received  the  commission  of  his  por- 
tion of  the  people  of  Virginia  to  wield  their  sovereignty  upon  this  floor  in  the  framing 
of  a  new  government  for  them. 

Was  not  that  regular?  Where  is  the  revolution  in  all  this?  We  did  these  things 
because  they  were  orderly-,  economical  and  peaceful  suggestions  and  did  not  go  to  the 
root  of  attacking  our  rightful  prerogatives — those  of  the  people,  I  mean.  When  I  say 
'"us"  I  mean  the  people. 

Now,  we  assemble  here.  This  reasonable  provision,  suggestion,  made  and  accepted 
in  the  interest  of  economy  and  regularity,  called  us  into  existence.  That  is  the  reasonable 
machinery  for  calling  us  into  existence,  and  my  friend  from  Norfolk  has  not  claimed 
any  more  nor  has  he  read  a  case  which  would  have  sustained  any  further  claim.  All  this 
was  reasonable. 

Now,  my  friends,  we  come  to  the  point:  When  did  this  Convention  come  into  ex- 
istence? As  an  integral  part  of  this  hodj,  may  I  make  an  illustration,  with  great  rever- 
ence? When  the  Maker  of  us  all  at  the  completion  of  His  Creation  of  the  inanimate 
world  determined  to  crown  his  achievement  by  placing  among  the  beauties  of  creation 
the  chief,  man.  He  took  of  the  dust  of  the  earth,  the  inanimate  clay,  and  He  formed 
it  in  the  vacant  and  voiceless  image  of  himself.  It  was  nothing;  it  was  a  clod  that  a 
deft  sculptor  might  have  made.  But  when  that  great,  that  all-powerful,  that  beneficent 
Being  breathed  the  Divine  afflatus  into  that  miserable  dust,  then  uprose  the  immortal 
Man! 

I  claim,  Mr.  President,  that  when  one-hundredth  part  of  the  people  of  Virginia, 
that  integral  portion  of  Virginia's  sovereignty,  gave  to  me  hy  these  regular  processes 
my  right  to  sit  upon  this  floor  and  to  meet  here  ninety-nine  other  gentlemen  similarly 
commissioned,  into  me  at  the  moment  when  I  received  proof,  the  regular  and  legal  certi- 
ficate of  that  fact,  passed  as  to  myself  that  breath  of  sovereignty  which  gave  me  the 
legal  power  to  exercise  it  upon  this  floor,  (Applause.) 

VTien  did  this  body  corne  into  existence?  "^A^Tien  the  one  hundred  men,  the  deposi- 
tories of  the  confldence  and  the  sovereignty  of  our  constituents,  met  here  and  recog- 
nized the  proof  which  each  possessed,  that  he  had  been  so  chosen;  and  no  power  existed 
in  the  precedent  convention  or  in  the  legislative  body  of  the  State  to  prescribe  rules  how 
or  where  to  qualify  us  from  that  day  out. 
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Ah,  my  friends,  to  show  how  little  the  gentleman  from  Pulaski  understands  the  rea- 
sons why  he  enjoys  the  freedom,  that  he  has,  he  actually  proposed  as  a  nut  hard  to  be 
cracked  here  to  a  body  of  constitutional  lawyers,  and  to  something  higher  than  that,  to 
Virginians  who  have  drawn  in  the  doctrines  of  constitutional  liberty  with  their  mother's 
„milk,  the  query  why  we  were  not  bound  by  an  act  of  Congress  imposing  a  condition  upon 
what  they  called  the  readmission  of  Virginia  to  the  Union — ^Virginia  the  mother  of  the 
Union  as  well  as  of  her  Presidents,  and  Virginia  which  formulated  the  principles  upon 
which  the  endurance  of  the  structure  of  the  United  States  depends.  Why  he  called 
upon  us  to  define  the  powers  with  regard  to  making  a  contract  with  the  sovereign  State 
of  Virginia  as  if  he  was  dealing  with  the  building  of  a  corn  crib.  (Laughter  and  ap- 
plause.) 

Why  should  that  exaction  be  made  of  this  sovereign  State? 

By  the  way,  my  friend  from  Norfolk  forgot  that,  too,  while  he  was  quoting  here  his 
inapplicable  cases.  He  quoted  case  law  in  regard  to  this  great  constitutional  question! 
He  brought  one  case  in  here,  the  subject  matter  of  which  was  the  definition  of  a  con- 
gressman, and  he  omitted  to  tell  you  that  the  essential  difference  between  a  congress- 
man and  a  member  of  this  Convention  is  that  the  congressman  is  a  member  of  a  body 
which  has  no  powers  except  those  expressly  conferred  upon  it  by  the  Constitution  of  the 
United  States — even  the  Virginia  Legislature  has  every  power  which  is  not  constitu- 
tionally denied  to  it — while  this  body  is  the  source  of  power. 

While  I  am  on  the  subject  of  my  friend  from  Norfolk  perhaps  I  had  better  show 
him  the  inapplicability  of  another  example  of  case  law  that  he  brought  into  this  pres- 
ence, a  much  higher  plane  of  jurisprudence  than  that  in  which  those  cases  belong. 

I  do  not  consider — and  T  am  answering  both  of  these  gentlemen  at  one  time  in  going 
into  this  discussion — that  the  question  of  term  is  the  only  or  the  most  important  one 
entering  into  the  solution  of  the  problem  whether  or  not  we  are  officers,  but  it  is  one  of 
them,  and  on  that  line  my  learned  friend  from  Norfolk  made  the  attempt  to  establish  a 
parallel  relation  between  a  judge  of  a  United  States  court  and  a  member  of  this  body. 
He  forgot  there,  too, — if  he  knew  he  forgot  to  tell  us — the  distinction  about  the  tenure; 
that  while  somebody  else  determines  whether  the  good  behavior  which  is  the  condition 
of  the  judge's  tenure  continues,  nobody  can  determine  when  we  have  finished  our  work 
but  ourselves. 

Now  we  come  to  the  crucial  point:  Has  any  power  on  earth,  precedent  or  present, 
the  power  to  declare  how  we  shall  use  that  portion  of  the  sovereignty  of  Virginia  which 
has  passed  into  us?  How  has  it  been  restricted?  I  have  shown  you  that  the  people  of 
Virginia  put  no  restriction  upon  our  powers  as  to  the  making  of  a  Constitution.  That  is 
what  we  are  here  for  and  what  we  are  empowered  to  do,  and  we  are  to  use  as  Virginia's 
people  our  own  discretion,  limited  solely,  as  we  have  not  been  limited  by  the  people,  by 
the  express  provisions  of  the  Constitution  of  the  United  States.  . 

Surely  the  word  "officers"  presupposes  the  idea  of  superiority  somewhere.  The  only 
assertion  of  superiority  to  us  is  the  United  States  Constitution.  Are  either  of  the  gen- 
tlemen prepared  to  say  that  we  are  officers  of  the  United  States  Government?  That 
seems  to  me  to  be  the  only  suggestion  here  of  officer-like  duties  which  would  at  all  meet 
their  contention.  If  we  were  officers  there  would  be  somebody  to  whom  we  could  appeal 
to  settle  this  dilemma  for  us. 

If  the  Governor  of  Virginia,  who  is  an  officer,  finds  that  a  co-ordinate  branch  of  the 
government  has  encroached  on  his  prerogatives,  he  knows  where  to  go  to  get  a  man- 
damus or  an  injunction.  If,  on  the  contrary,  he  oversteps  his  prerogatives  and  violates 
the  precise  limitations  which  the  Constitution  and  laws  place  upon  him,  there  is  some- 
body to  call  him  down.  If  we  were  officers  we  could  go  to  some  judge  or  some  tribunal 
and  say,  "Here  is  an  oath  that  they  have  no  right  to  prescribe  to  us;  here  is  the  twelfth 
section  that  is  ultra  vires;  decide  this  case  and  relieve  the  Convention  from  these 
shackles  and  let  us  go  to  work."  On  the  other  hand,  if  we  were  officers  and  failed  to 
do  something  we  ought  to  do,  we  could  be  mandamused  and  compelled  to  do  it. 

Now,  that  is  law,  and  case  law.  I  am  no  great  believer  in  case  law  in  settling  ques- 
tions of  this  moment,  but  as  the  gentlemen  appealed  to  it  let  us  hold  them  to  their  own 
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arbiter.  When  it  comes  to  case  law  in  regard  to  these  great  matters  of  institutional  and 
constitutional  import,  I  look  upon  the  minor  courts,  in  reaching  the  arm  of  usurpation 
over  the  political  power,  as  the  interference  of  creatures  of  creatures  with  the  creator. 

We  are  here,  then,  I  claim,  in  possession,  for  the  work  we  have  to  do,  of  the  sov- 
ereignty of  Virginia.  This  reasonable  power  of  suggestion  which  I  have  admitted  and 
which  we  have  followed,  I  claim  ceases  the  minute  we  assemble  here  with  the  breath 
of  the  sovereignty  of  Virginia  properly  and  regularly  breathed  into  us.  Will  either  of 
the  gentlemen  claim — of  course  the  gentleman  from  Pulaski  must,  if  he  be  logical,  but 
will  any  other  gentleman  on  this  floor  upon  that  side  of  the  question  do  so — that  having 
done  this  much  and  being  here,  another  convention,  and  such  a  convention,  thirty  years 
ago  had  a  right  to  prescribe  to  us  in  any  manner  what  we  should  or  should  not  do? 

Mr.  Wysor:  The  gentleman  has  incorrectly  stated  my  position  in  regard  to  one 
convention  binding  another.  In  my  argument  I  distinctly  stated  that  it  could  not  em- 
body in  the  Constitution  ^lUra  vires  principles — 

Mr.  Cameron:    The  gentleman  did  say  that  in  the  concluding  part  of  his  speech. 

Mr.  Wysor:    Wait  a  moment. 

Mr.  Cameron:    And  it  was  one  of  his  many  inconsistencies. 

Mr.  Wysor:  Wait  until  I  get  through  with  my  statement.  I  took  the  position  that 
it  was  proper  to  embody  in  a  constitution  the  fundamental  principles  of  free  govern- 
ment, and  that  they  would  bind  succeeding  conventions,  not  so  much  because  they  were 
in  the  Constitution,  but  because  they  were  fundamental  principles  of  government;  and  I 
contended  that  there  was  a  fundamental  principle  in  the  oath,  that  all  men  should  enjoy 
equal  political  rights.  This  is  the  question  I  ask,  and  hope  the  gentleman  will  put  him- 
self on  record  one  way  or  the  other.  Does  the  gentleman  take  the  position  before  the 
Convention  that  the  people,  in  framing  a  Constitution,  cannot  put  into  the  Constitution  a 
provision  requiring  of  members  of  succeeding  conventions  an  oath  to  perform  their 
duties?  It  does  not  matter  who  has  to  decide  it.  If  the  Convention  has  to  decide  it,  is 
it  not  its  duty  to  decide  it  according  to  truth  and  justice  and  according  to  the  Constitu- 
tion which  is  in  force  at  that  time? 

'  Mr.  Cameron:  I  will  answer  the  question  with  pleasure;  and  I  do  not  think  I  have 
ever  in  my  life  given  anybody  a  right  to  complain  because  of  lack  of  frankness  on  my 
part.  I  believe  if  you  concede  to  a  precedent  or  antecedent  convention  the  power  to 
prescribe  an  oath,  that  concession  carries  with  it  the  power  to  dictate  the  form  and  sub- 
stance of  that  oath;  and  when  you  have  once  conceded  that  you  have  placed  in  the  hands 
of  the  precedent  body  the  power  to  throttle  and  control  the  liberty  of  future  generations. 

You  find  that  my  responses  to  these  matters  involving  questions  of  Virginia's  sov- 
ereignty pour  out  spontaneously,  and  I  welcome  questions  to  bring  them  forth.  It  is  no 
new  matter  with  me.  I  imbibed  it  at  my  mother's  Imee,  from  my  father's  mouth;  and 
when  I  want  authorities  I  do  not  look  to  jurists  or  text-books  written  by  people  who, 
under  the  pressure  of  war,  worked  themselves  into  a  fram^e  of  mind  to  concede  that  a 
right  guaranteed  to  the  Southern  people  in  the  most  solemn  form  by  the  Constitution  of 
the  United  States  could  be  erased  by  the  scratch  of  the  pen  of  a  President.  (Applause.) 
I  do  not  seek  my  authority  among  people  who  give  the  weight  of  their  great  names  to 
the  Csesarean  operation  which  deprived  the  State  of  Virginia  of  that  great  territory  and 
those  splendid  people  of  West  Virginia.  (Applause.)  I  do  not  learn  it,  as  my  friend 
from  Staunton  said  yesterday-,  from  a  people  who  exhausted  their  resources,  who  poured 
out  the  blood  of  their  kindred  like  water  and  expended  billions  of  treasure  for  four  years 
in  denial  of  Virginia's  right  to  leave  the  Union,  and  then  applied  to  the  situation  the 
law  that  she  had  been  out  and  was  subject  to  contractive  restrictions  before  she  could 
come  in.  (Applause.)  I  neither  take  my  law  from  Mr.  Jameson,  who  was  in  that  posi- 
tion, nor  from  Mr.  Cooley,  the  endorser  of  Mr.  Jameson.  I  take  my  law  from  the  Vir- 
ginia fathers,  from  the  fathers  of  the  republic;  and  nowhere  have  they  uttered  one  word 
in  contravention  of  the  theory  of  government  which  I  am  proud  to  uphold  here  to-day. 

That  reminds  me  of  another  point.  Gentlemen  have  said  that  there  is  no  force  in. 
the  precedent  we  gather  from  the  old  Virginia  conventions,  because  there  was  no  ante- 
cedent convention  that  required  an  oath.    Why  not?  They  knew  they  had  no  right  ta 
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require  it,  and  they  knew  the  dangerous  tendency  of  requiring  it.  The  first  convention 
that  ever  did  require  it  was  a  convention  the  majority  of  which  was  composed  of  alien 
enemies  and  newly  manumitted  slaves,  and  it  tried  it  as  a  part  and  parcel  and  a  neces- 
sary part  of  the  machine  to  impose  upon  our  system  the  right  of  one  convention  to  bind 
another. 

Mr.  President,  before  I  investigated  this  question  I  might  have  asked  whether  those 
people  did  it  in  ignorance,  for  they  were  ignorant  of  the  very  fundamental  principles  of 
constitutional  government;  but  an  examination  of  the  facts  proves  that  they  meant  it. 
If  the  twelfth  section  had  not  been  there  we  might  have  thought  "here  is  another  sin 
of  ignorance  on  the  part  of  these  people  who  assumed  to  act  for  the  people  of  Virginia." 
But  I  say  the  connection  between  the  twelfth  section  and  this  oath  is  inseparable.  It  is 
all  an  attempt  upon  the  part  of  that  body  to  bind  and  restrict  the  sovereign  power  of  the 
people  of  Virginia  as  voiced  upon  this  floor  by  this  body. 

I  yesterday  asked  the  gentleman  from  Pulaski  a  question,  on  the  answer  to  which  a 
great  deal  depends.  A  gentleman  taking  the  opposing  view  in  this  case  had  asked  me  if 
the  oath  and  the  twelfth  section  had  contained  the  identical  language  of  the  Fifteenth 
Amendment  to  the  Constitution  of  the  United  States  would  we  be  bound  by  it.  It  did  not 
take  me  long  to  answer  that.  I  said  yes,  but  not  because  it  was  in  that  instrument,  but 
because  it  was  in  the  Constitution  of  the  United  States.  Then  yesterday  I  asked  the  gen- 
tleman suppose  the  Underwood  Constitution,  the  existing  Constitution,  had,  as  to  the 
oath  and  as  to  the  twelfth  section,  contained  the  exact  language  of  the  Fifteenth  Amend- 
ment, and  then,  prior  to  the  meeting  of  this  body,  two-thirds  of  the  States  of  this  Union 
had  united  to  repeal  the  Fifteenth  Amendment,  would  this  body  then,  when  it  assembled, 
loe  bound  by  either  the  oath  or  the  twelfth  section?  His  answer  was  no.  That  proves 
that  we  are  not  bound  by  this  Constitution  at  all,  but  by  the  Constitution  of  the  United 
States  alone. 

You  cannot  divorce  the  question  of  the  oath  and  the  question  of  the  twelfth  section, 
and  when  gentlemen  ask  "why  should  you  not  take  the  oath"  I  say  because  it  puts  mem- 
bers of  this  Convention  not  only  in  the  delicate  moral  attitude  of  playing  acrobatic 
tricks  along  the  edge  of  an  oath,  but  that  when  you  do  it  you  enter  far  into  the  debata- 
ble domain  of  political  and  moral  peril.  You  not  only  violate  or  run  the  danger  of  vio- 
lating your  personal  moral  obligation,  but  you  surrender  at  the  dictate  of  the  Under- 
wood Convention  the  duty  to  transmit  to  posterity  the  m.uniments  of  liberty  as  intact 
as  you  received  them.  (Applause.) 

Once  yield  one  inch  in  that  direction  and  your  constitutional  liberty  will  perish. 
Let  there  come  but  one  suggestion  of  a  rift  in  the  lute  from  which  now  for  a  century 
has  poured  that  grand  sweet  song,  let  there  arise  in  our  midst  factions  or  designing  per- 
sons, and  soon  the  people  of  Virginia  will  be  called  upon  to  listen  to  the  discord  of 
"sweet  bells  jangled  out  of  tune." 

My  friends,  the  duty  here  to  me  is  plain,  T  do  not  set  myself  up  as  a  standard  of 
morality  to  govern  other  men's  conduct,  but  my  honor  is  my  own,  and  my  conscience  is 
the  only  gauge  of  it.  I  could  not  take  that  outh.  It  would  place  me  between  two  alterna- 
tives each  equally  hateful,  one  of  having  consciously  sworn  to  what  I  did  not  mean  to 
perform  and  breaking  this  oath;  the  other  of  being  unable  to  do  for  the  people  of  Vir- 
ginia what  I  came  here  to  do. 

But  the  gentleman  from  Pulaski  says,  and  he  has  a  right,  as  an  intellectual  matter 
so  to  say,  that,  as  he  construes  it,  the  language  of  the  oath  and  the  language  of  the 
twelfth  section  are  not  sufiiciently  different  from  the  requirements  of  the  Fifteenth 
Amendment  to  be  considered  on  that  account  ultra  vires.  Let  us  see  about  the  oath  busi- 
ness. The  oath  calls  on  me  to  swear,  as  a  member  of  this  Convention,  that  I  will  sup- 
port the  civil  and  political  equality  of  all  men  before  the  law.  Perhaps  the  class  of 
people  unmentioned,  for  whose  protection  the  gentleman  from  Pulaski  was  so  sensitive 
yesterday — the  mysterious  class  which  are  unmentioned  here — will  be  the  Pamunkey 
tribe  of  Indians  living  twenty  miles  below  Richmond,  who  have  no  rights,  civil  or  po- 
litical, under  the  Constitution  except  to  live  on  a  part  of  their  poor  land  when  we  stole 
all  the  rest  from  their  fathers.   I  say,  without  fear  of  contradiction,  that  the  doctrine  of 
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the  civil  and  political  equality  of  all  men  before  the  law  is  not  a  part  of  the  Constitution 
of  the  United  States,  or  of  any  State  of  this  Union,  and  that  that  condition  does  not 
exist  on  earth,  and  never  will  exist,  except  in  Utopia.  T\Tiat  about  John  Chinaman 
under  the  protecting  Kgis  of  the  Constitution  of  the  United  States?  If  he  has  any  rights 
on  earth  except  to  wash  clothes  and  smoke  opium  I  do  not  know  what  they  are.  (Laugh- 
ter.) 

Now,  I  desire  to  say  that  the  language  of  the  twelfth  section  is  the  root  of  this 
matter;  and  my  friend  from  Lynchburg  (Mr.  Glass),  with  acuteness  of  mind  and  readi- 
ness of  speech  for  which  I  wish  to  give  him  credit,  rem  acu  tetigit.  True,  it  was  the 
touch  of  the  layman,  and,  for  that  reason,  did  not,  perhaps,  go  to  the  root  of  the  trouble, 
but  he  did  more  to  solve  this  question  than  any  other  man  who  debated  it  in  its  initial 
stages.  There  is  the  point — the  oath  and  the  twelfth  section.  I  hope  that  one  of  the 
three  propositions  of  the  gentleman  from  Pulaski  is  as  true  as  the  other  two  are  erron- 
eous, for  his  third  one  is  that  the  com^ention  will  not  consent  to  take  the  oath. 

Mr.  President,  I  do  not  believe  one  vote  in  this  Convention  is  to  be  changed  by  any- 
thing I  may  say,  but  I  believe  that  the  great  heart  of  the  people  of  Virginia,  if  it  could 
come  here  to-day  and  pour  out  its  sentiments,  would  be  found  on  this  side  of  the  question. 

Mr.  President,  I  am  forced  to  allude  to  something  that  the  gentleman  from  Pulaski 
Injected  into  the  discussion  yesterday.  I  hope  it  was  badinage,  or  at  any  rate  no  worse 
than  the  habit  indulged  in  on  the  hustings  of  appealing  to  the  applause  of  the  galleries, 
when,  in  alluding  to  the  fact  that  some  gentlemen  on  this  floor  in  the  exercise  of  their 
individual  and  natural  rights  had  said  they  could  not  take  this  oath,  and  were  prepared 
even  to  make  the  sacrifice  of  the  honor  of  being  members  of  this  Convention  rather  than 
take  it,  he  said:  "Oh,  you  cannot  drive  them  from  here  with  the  guns  of  the  United 
States  navy,  directed  by  Dev.  ey  and  Sampson."  Mr.  President,  I  am  not  a  self-vaunter, 
but  some  years  ago  I  was  one  of  thousands  of  men  who,  rather  than  surrender  one  right 
claimed  hy  their  mother  Virginia,  faced  for  four  years  all  the  armed  power  that  the 
United  States  government  could  bring  upon  us.  (Applause.)  And  I  am  here  to-day, 
though  Appomattox  has  passed  into  history,  of  the  same  mind  and  of  the  same  resolve. 

I  do  not  pretend  to  say  that  my  view  should  govern  other  people,  but  holding  that 
view,  the  presence  of  all  that  power  could  not  make  me  take  that  oath,  or  surrender,  at 
the  behest  of  this  usurpative  power,  one  iota  of  the  legacj^  that  is  the  due  of  those  who 
come  after  us.  I  do  not  believe  my  ceasing  to  remain  on  this  floor — and  I  make  no  such 
threat — would  be  more  than  a  matter  of  passing  regret  to  some  of  my  friends,  but  as 
between  surrendering  a  conscientious  principle  and  sacrificing  the  honor  and  pleasure 
of  being  here,  my  path  of  duty  would  be  plain.  (Applause.)  My  friend  from  Prince 
Edward  (Mr.  Mcllwaine)  will  remember  how  the  non-jurors  of  England  and  Scotland 
saved  for  all  time  the  religious  freedom  of  the  English-speaking  races,  and  I  would  be 
willing  to  make  the  same  sacrifice  to  stop  this  first  bold  though  insidious  step  towards 
an  attack  upon  our  constitutional  liberty. 

I  think,  Mr.  President,  in  justice  to  myself  and  the  Convention,  I  should  now  stop. 
I  appeal  to  that  element- among  us,  if  any  such  exists,  which  has  not  made  up  its  mind 
to  solve  the  doubt,  if  any  here  exists,  in  favor  of  the  Commonwealth,  in  favor  of  pos- 
terity, and  in  favor  of  those  of  us  who  have  these  grave  doubts  of  conscience  upon  our 
minds.   It  is  not  a  doubt  in  my  case;  it  is  a  conviction. 

There  is  one  other  word  which  I  omitted  to  say.  Having  asserted  that  we  are  sov- 
ereign, sovereign  in  the  sense  that  the  people  have  passed  to  us  all  of  the  sovereignty 
they  possess,  for  the  purpose  of  Constitution  making,  I  desire  to  read  four  apothegms, 
four  elementary  propositions  of  constittitional  law,  and  I  hope  they  will  find  lodgement 
somewhere.    The  first  is: 

No  oath  is  required  of  any  sovereign  on  earth.  There  is  no  one  to  whom  a  sovereign 
is  responsible  or  can  take  an  oath.  The  idea  of  an  oath  implies  the  existence  of  a 
superior.  We  are  the  people,  for  the  purposes  set  forth,  of  framing  the  Constitution. 
To  whom,  then,  shall  we  swear  fidelity  except  to  ourselves?  (Applause.) 

Now,  Mr.  President,  the  opportunitj^  has  come.  I  voted  "no"  on  the  original  proposi- 
tion of  my  friend  from  Staunton  to  lay  on  the  table  the  resolution  of  the  gentleman  from 
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Norfolk.  I  did  so  without  explanation.  I  did  it  for  the  reason  that  I  feared  that  that 
summary  method  of  disposing  of  the  question  might,  as  has  proved  the  case,  be  incon- 
clusive, and  that  it  might  rise  again  from  time  to  time  to  plague  not  only  the  Conven- 
tion, but  its  inventors. 

Now  we  are  face  to  face  with  the  question  on  its  merits;  it  has  been  fully  debated, 
and  I  trust  that  the  Convention  will  bury  this  uneasy  ghost  of  the  Underwood  Constitu- 
tion beyond  the  hope  of  parliamentary  resurrection.  (Applause.)  For  ourselves,  jealous 
to  preserve  in  its  fairest  proportions  every  muniment  of  prerogative  and  of  the  liberties 
which  have  descended  to  us,  zealous  to  perform  the  duties  with  which  we  are  charged 
by  the  people  of  Virginia,  let  us  imagine  that  in  that  respect  we  are  to-day  the  chosen 
people,  and  that  we  hear  some  Moses  instructed  by  the  Divine  Voice  calling  out  to  this 
assembly,  "Say  to  the  children  of  Israel  that  they  go  forward."  (Applause.) 

MR.  QUARLES  ON  OATH  QUESTION. 

Mr.  Quarles:  Mr.  President,  I  desire  to  state  briefly  the  reasons,  which  will  govern 
me  in  casting  my  vote  against  the  administration  of  the  oath,  prescribed  by  the  Con- 
stitution, to  members  of  this  body. 

It  has  been  earnestly  contended  on  this  floor  that  we  as  delegates  are  officers,  and 
being  officers,  must  comply  with  the  requirement  of  the  present  Constitution  and  take 
the  oath  prescribed  for  officers.  It  is  said  that  this  we  must  do,  or  all  of  our  proceedings 
will  be  invalid  and  void.  On  the  other  hand,  it  has  been  argued  that  we  are  not  officers, 
and,  therefore,  we  are  not  required  to  take  the  oath  of  office  prescribed  by  the  Constitu- 
tion. 

I  place  my  opposition  to  taking  the  oath  on  a  ground  broader  than  this.  I  am 
opposed  to  it,  because  the  Underwood  Convention  had  no  power  to  impose  a  limitation 
and  restriction  upon  the  powers  of  this  Convention  by  means  of  an  oath;  and,  if  this 
position  be  sound,  then  it  is  a  matter  of  no  consequence,  whether  we  are  officers  or  not; 
we  are  independent  of  the  Underwood  Convention  and  its  Constitution. 

We  are  confronted,  Mr.  President,  by  a  question  of  the  most  vital  importance.  Until 
we  know  what  the  rights  and  powers  of  this  Convention  are,  we  cannot  determine  what 
our  duties  are  and  the  extent  to  which  we  may  proceed  in  any  direction.  Then,  what 
are  our  powers  and  what,  if  any,  are  our  limitations?  Has  one  constitutional  conven- 
tion the  power  to  limit  the  powers  of  the  convention  succeeding  it?  Is  a  constitutional 
convention  subordinate  to  the  Legislature? 

A  constitutional  convention  is  an  institution  peculiar  to  a  republic.  It  could  not 
exist  in  a  monarchical  country.  It  can  exist  only  in  a  country  where  the  people  rule; 
where  the  source  of  sovereignty  is  in  the  people;  for  it  is  the  method  by  which  the 
people  assert  their  sovereignty. 

I  believe  a  state  constitutional  convention  in  this  country  is  a  body  supreme  in  its 
powers,  except  in  so  far  as  it  may  be  limited  by  the  people  in  the  call  made  for  the  con- 
vention and  is  limited  by  the  Constitution  of  the  United  States.  The  present  Convention 
was  called  without  any  limitation  by  the  people  upon  its  powers,  and  this  being  so,  the 
only  restriction  upon  its  powers  is  that  prescribed  by  the  Constitution  of  the  United 
States.  This  would  seem  to  necessarily  follow  from  the  very  nature  of  our  form  of  gov- 
ernment. The  flrst  constitutional  convention  ever  held  in  Virginia  gave  us  our  form  of 
government,  set  forth  in  a  constitution;  and  this  instrument  gives  and  defines  the  three 
great  departments  of  the  government — the  legislative,  the  judiciary,  -and  the  executive. 
Whenever  it  has  been  necessary  to  have  a  revision  of  the  whole  instrument,  it  has  been 
done  by  a  constitutional  convention,  which  is  the  agency  through  which  the  people 
speak  and  declare  their  sovereignty.  Any  other  theory  than  that  the  people  may  assert 
their  supremacy  through  a  constitutional  convention  without  limitation,  except  as  in- 
dicated, is  wholly  inconsistent  with,  and  antagonistic  to,  the  principles  of  self-govern- 
ment. 

Two  theories  have  been  advanced  in  respect  to  sovereignty.  One  is,  that  it  resides  in 
the  government  and  the  other  is,  that  it  resides  in  the  people.  The  former  is  unrepubli- 
can  and  imperialistic;  the  latter  is  republican  and  American,  and  is  one  that  was  enter- 
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tained  by  "the  fathers."  If  the  latter  be  the  correct  theory  and  sovereignty  rests  in  the 
people,  then  it  follows  that  a  constitutional  convention,  which  is  the  agency  through 
which  the  people  assert  their  sovereign  powers,  is  also  sovereign,  except  as  limited  as 
mentioned. 

James  Wilson,  one  of  the  ablest  statesmen  and  jurists  of  this  country,  said: 

To  control  the  power  and  conduct  of  the  Legislature  by  an  overruling  Constitu- 
tion, was  an  improvement  in  the  science  and  practice  of  government,  reserved  to  the 
American  States.  Perhaps  some  politician,  who  has  not  considered  with  sufficient 
accuracy  our  political  systems,  would  answer,  that  in  our  governments  the  supreme 
power  was  vested  in  the  Constitutions.  This  opinion  approaches  a  step  nearer  the  truth, 
but  does  not  reach  it.  The  supreme,  absolute,  and  uncontrollable  powder  remains  in  the 
people.  As  our  constitutions  are  superior  to  our  legislatures,  so  the  people  are  superior 
to  our  constitutions.  Indeed,  the  superiority,  in  this  last  instance,  is  much  greater,  for 
the  people  possess,  over  our  constitutions,  control  in  act  as  well  as  right. 

The  consequence  is  that  the  people  may  change  the  constitutions  whenever  and 
however  they  please.  This  is  a  right  of  which  no  positive  institution  can  deprive  them. 
To  the  operation  of  these  truths  we  are  to  ascribe  the  scene,  hitherto  unparalled,  which 
America  now  exhibits  to  the  world — a  gentle,  a  peaceful,  a  voluntary,  and  a  deliberate 
transition  from  one  constitution  of  government  to  another.  *  *  *  oft  have  I  marked 
with  silent  pleasure  and  admiration,  the  force  and  prevalence  through  the  United 
States,  of  the  principle,  that  the  supreme  power  resides  in  the  people,  and  that  they 
never  part  with  it.  II.  Ell.  Deb.,  432.  The  Constitution  receives  its  political  existence 
from  their  (the  people's)  authority;  they  ordain  and  establish.  What  is  the  necessary 
consequence?  Those  who  ordain  and  establish  have  the  power,  if  they  think  proper, 
to  repeal  and  annul."  Id.  435. 

James  Wilson  was  a  signer  of  the  Declaration  of  Independence  and  was  a  member 
of  the  Provincial  Convention  of  Pennsylvania,  of  the  Continental  Congress,  of  the  Fed- 
eral Convention  of  1787  and  of  the  Pennsylvania  Convention  that  adopted  the  Federal 
Constitution;  and  was  one  of  the  first  judges  of  the  Supreme  Court  of  the  United  States. 
He  lived  in  and  through  the  era  in  which  our  Republic  was  founded;  was  fully  imbued 
with  the  spirit  of  those  times  and  understood  our  American  polity. 

Edmund  Pendleton  said:  "The  people  are  the  fountain  of  all  power."  III.  Ell.  Deb., 
298-9. 

Alexander  Hamilton  said:  "The  people  of  this  State  are  the  sovereigns  of  it."  Ad- 
dress to  the  people  of  New  York,  February  18,  1789. 

John  Marshall  said:  "It  is  a  maxim  that  those  who  give  may  take  away.  It  is  the 
people  that  give  power,  and  can  take  it  back.  What  shall  restrain  them?  They  are  the 
masters  who  give  it,  and  of  whom  the  servants  hold  it."    III.  Ell.  Deb. 

The  Constitution  of  Massachusetts  declares:  "The  people  alone  have  an  incontes- 
table, unalienable,  and  indefeasible  right  to  institute  government,  and  to  *  *  *  totally 
change  the  same  when  their  protection,  safety,  prosperity,  and  happiness  require  it." 
This  was  written  by  John  Adams. 

Noah  Webster,  one  of  the  ablest  and  most  distinguished  of  the  patriots,  who  devised 
the  Federal  Constitution,  writing  in  the  American  Magazine,  January,  1788,  said: 

*  *  *  No  constitutions  in  a  free  government  can  be  unalterable.  *  *  *  A 
State  is  a  supreme  corporation  that  never  dies.  Its  powers,  when  it  acts  for  itself,  are 
at  all  times  equally  extensive;  and  it  has  the  same  right  to  repeal  a  law  this  year  as  it 
had  to  make  it  the  last.  If,  therefore,  our  posterity  are  bound  by  our  Constitutions  and 
can  never  amend  or  annul  them,  they  are  to  all  intents  and  purposes  our  slaves.  *  *  * 
We  have  no  right  to  say  that  our  posterity  shall  not  be  judges  of  their  own  circum- 
stances. The  very  attempt  to  make  perpetual  constitutions  is  the  assumption  of  the 
right  to  control  the  opinions  of  future  generations,  and  to  legislate  for  those  over  whom 
we  have  as  little  authority  as  we  have  over  a  nation  in  Asia. 

Daniel  Webster,  at  a  later  period  in  our  history,  said: 

The  sovereignty  of  government  is  an  idea  belonging  to  the  other  side  of  the  Atlantic. 
No  such  thing  is  known  in  North  America.  *  •s'  *  With  us,  all  power  is  in  the  people. 
They  alone  are  sovereign;  and  they  erect  what  governments  they  please,  and  confer  on 
them  such  power  as  they  please.    Speech  of  1833. 
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That  a  Constitution  is  superior  to  the  Legislature  and  the  people  are  superior  to 
both  is  a  proposition  clearly  established,  by  the  authorities  cited,  as  the  doctrine  of  "the 
fathers." 

The  Underwood  Convention,  then,  did  not  have  the  power  to  perpetuate  its  Con- 
stitution and  bind  us  and  all  future  generations. 

To  these  authorities  I  wish  to  add  a  number  on  the  same  line  in  support  of  the 
proposition  for  which  I  am  contending. 

Mr.  Livingstone,  of  New  York,  in  the  Constitutional  Convention  of  his  State,  held  in 
1821,  used  this  language:  "They  (the  people)  are  here  themselves.  They  are  present 
in  their  delegates.  No  restriction  limits  our  proceedings.  We  are  standing  upon  the 
foundations  of  society." 

George  M.  Dallas,  of  Pennsylvania,  distinguished  as  United  States  Senator  and  Vice- 
President  of  the  United  States,  and  who  was  one  of  the  profoundest  lawyers  this  country 
ever  produced,  declared  a  constitutional  convention  to  be  "the  provided  machinery  of 
peaceful  revolution."    He  further  said: 

It  is  the  civilized  substitute  for  intestine  war.  When  ours  shall  assemble  it  will 
possess  within  the  territory  of  Pennsylvania  every  attribute  of  absolute  sovereignty, 
except  such  as  may  have  been  yielded  and  are  embodied  in  the  Constitution  of  the 
United  States.  What  may  it  not  do?  It  may  reorganize  our  entire  system  of  social 
existence,  terminating  and  proscribing  what  is  deemed  injurious,  and  establishing  what 
is  preferred. 

In  the  Illinois  Convention  of  1847,  Mr.  Peters  said: 

We  are  the  sovereignty  of  the  State.  We  are  what  the  people  of  the  State  would 
be  if  they  were  congregated  here  in  one  mass-meeting.  We  are  what  Louis  XIV.  said 
he  was,  "We  are  the  State." 

The  courts  have  upheld  this  position.  In  Loomis  vs.  Jackson,  6  W.  Va.,  708,  the  court 
reached  the  following  conclusions: 

First — That  a  Constitutional  Convention  lawfully  convened  does  not  derive  its 
powers  from  the  Legislature,  but  from  the  people. 

Second — That  the  powers  of  a  Constitutional  Convention  are  in  their  nature  sover- 
eign powers. 

Third — That  the  Legislature  can  neither  limit  nor  restrict  them  in  the  exercise  of 
these  powers. 

In  1846,  while  a  bill  relating  to  the  appointment  of  delegates  to  the  New  York  Con- 
vention, which  had  been  provided  for  in  the  previous  year,  was  pending  before  the  Leg- 
islature, the  Assembly  referred  the  proposed  act  to  the  justices  of  the  Supreme  Court,  re- 
questing them  to  communicate  forthwith  to  the  House,  whether  in  their  opinion  the 
•delegates  to  be  chosen  to  the  Constitutional  Convention  should  be  selected  according  to 
the  old  apportionment  or  the  new.  The  court  used,  in  part,  in  delivering  its  opinion,  the 
following  significant  language: 

It  (the  Constitutional  Convention)  is  above  and  beyond  the  Constitution.  Instead 
of  acting  under  the  form  and  within  the  limits  prescribed  by  that  instrument,  the  very 
business  of  a  convention  is  to  change  those  forms  and  boundaries  as  the  public  interest 
may  seem  to  require.  A  convention  is  not  a  government  measure,  but  a  movement  of 
the  people,  having  for  its  object  a  change,  either  in  whole  or  in  part,  of  the  existing 
form  of  government. 

We  have  the  cases  of  Sproule  vs.  Fredericks,  69  Miss.,  904,  and  Missouri  vs.  Neal, 
42  Mo.,- 119,  to  the  same  effect. 

The  distinguished  gentleman  from  Norfolk  (Mr.  Thom)  cited  the  case  of  Wells  vs. 
Bain,  75  Penn.,  39,  which  holds  that  a  legislature  may  limit  and  restrict  a  constitutional 
convention  as  to  the  mode  of  submitting  its  constitution  to  the  people.  The  Legislature 
prescribed  a  method  of  submitting  the  Constitution  and  the  court  held  that  it  must  be 
followed,  and  not  the  mode  prescribed  by  the  Convention.  But,  sir,  the  Convention  had 
something  to  say  about  that  decision  of  the  court.    It  appointed  a  committee  to  con- 
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sider  and  report  upon  the  matter.  This  committee  was  composed  of  some  of  the  ablest 
lawyers  in  the  State  of  Pennsylvania,  and  they  made  a  report  repudiating  the  decision, 
and  this  report  was  almost  unanimously  adopted  by  the  Convention.  The  concluding 
portion  of  this  report  I  will  read: 

That  the  Constitution  of  the  State  is  the  only  recognized  form  of  its  government, 
and  the  people  having  expressly  reserved  to  themselves  the  right  to  alter,  reform,  or 
abolish  their  government  in  such  manner  as  they  think  proper,  and  declared  that  such 
a  right  shall  forever  remain  inviolate,  this  Convention  deems  it  to  be  its  duty  to  declare 
that  it  is  not  in  the  power  of  any  department  of  an  existing  government  to  limit  or  con- 
trol the  powers  of  a  Constitutional  Convention  called  by  the  people  to  reform  their 
Constitution;  and  that  the  Convention,  subject  to  the  Constitution  of  the  United  States, 
is  answerable  only  to  the  people  from  whom  it  derived^its  powers. 

Several  gentlemen  in  the  course  of  the  pending  debate  on  this  subject  have  cited 
Jameson  on  Constitutional  Conventions  as  an  authority  to  support  the  view  contrary  to 
the  one  I  am  presenting. 

When  you  consider  the  circumstances,  Mr.  President,  under  which  Mr.  Jameson 
wrote  his  book,  it  is  not  worthy  of  any  weight  as  authority.  In  1862  there  assembled  in 
Illinois  the  Constitutional  Convention  of  that  State.  In  the  debates  of  that  Convention 
it  was  contended  by  a  number  of  gentlemen  that  the  Convention  possessed  sovereign 
powers  and  could  proclaim  the  Constitution,  without  submission  to  the  people,  if  it 
deemed  proper  to  do  so.  There  was  in  the  State  of  Illinois  at  that  time,  as  you  may 
learn  from  reading  the  preface  to  Mr.  Jameson's  book,  an  organization  called  the  Knights 
of  the  Golden  Circle,  and  some  members  of  the  organization  were  members  of  the  Con- 
stitutional Convention.  The  organization  was  secret  and  was  supposed  to  be  disloyal  to 
the  Union.  It  was  rumored  abroad  that  this  organization  was  a  party  to  the  scheme  of 
ordaining  the  Constitution,  without  submitting  it  to  a  vote  of  the  people,  and  this 
created  great  excitement.  The  Abolitionists  in  Illinois  were  especially  much  alarmed. 
Mr.  Jameson  was,  doubtless,  one  of  them,  and  he  began  an  investigation  for  the  purpose 
of  establishing,  if  he  could,  that  a  constitutional  convention  did  not  possess  sovereign 
powers,  but  that  it  must  submit  its  work  to  the  people  for  ratification  or  rejection. 

Well,  he  wrote  his  book,  which  was  the  argument  of  a  partisan  and  an  advocate.  He 
reached  the  conclusion  that  he  wanted  to  on  this  subject,  and  we  have  his  work  cited 
here  as  authority.  He  entered  upon  a  long  discussion  of  revolutionary  conventions  and 
constitutional  conventions,  and  reached  his  conclusions  by  drawing  very  fine  and  very 
nice  distinctions  upon  false  premises.  One  of  his  conclusions  is,  that  the  Virginia 
Convention  of  1861  was  a  revolutionary  convention,  and  that  the  members  hold- 
ing it  were  guilty  of  treason  against  the  United  States.  This  is  one  of  the  authorities 
the  gentleman  from  Norfolk  (Mr.  Thom)  relies  upon. 

Mr.  President,  I  contend  that  the  real  question  for  determination  by  this  body  is, 
whether  we  in  convention  assembled  possess  sovereign  powers,  that  is,  powers  conferred 
upon  us  by  the  people  that  are  without  limit,  except  such  as  is  prescribed  by  the  Con- 
stitution of  the  United  States.  If  we  do,  we  are  above  the  Constitution  and  above  the 
Legislature,  and  being  thus  superior  to  and  above  them,  how  can  such  inferior  powers 
as  possessed  by  the  Constitution  and  by  statute  laws  restrict  and  limit  us?  A  creature 
cannot  be  greater  than  its  creator,  nor  a  servant  greater  than  his  master. 

The  oath  prescribed  by  the  Constitution,  if  taken  by  the  members  of  this  Convention, 
must  necessarily  operate  as  a  limitation  upon  the  powers  of  the  Convention.  It  would 
constrain  every  member  taking  it  to  support  the  Constitution  and  laws  of  Virginia;  and 
the  sovereignty  of  this  body  would  thereby  be  brought  into  subjection  to  the  present  Con- 
stitution— its  own  creature.  The  sovereignty  of  the  people  is  supposed  to  have  made  the 
Underwood  Constitution  and  the  sovereignty  of  the  people  can  alter  and  change  it,  and 
make  another  in  its  place. 

(At  this  point  Mr.  Quarles  being  temporarily  indisposed  yielded  the  floor.) 
Mr.  Quarles:    Mr.  President,  I  shall  detain  the  Convention  only  a  few  minutes  to- 
day.   Yesterday,  when  for  the  day  I  concluded  my  remarks,  I  was  directing  my  efforts 
toward  establishing  the  proposition  that  a  constitutional  convention,  called  as  this  one 
6— Const.  Deb 
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was,  possesses  sovereign  powers  limited  only  by  the  Constitution  of  the  United  States, 
and  that  there  is  no  power  in  Virginia  to  be  found, — in  the  present  Constitution,  in  the 
Legislature,  in  the  judiciary,  or  in  the  executive — that  is  not  subject  to  the  sovereignty 
of  this  Convention. 

I  have  quoted  a  number  of  authorities  to  sustain  my  position,  and  I  think  that  1  am 
supported  by  the  soundest  reasons.  I  wish  to  add  that  in  the  original  conventions  held 
in  the  various  States  we  find  precedents  for  ordaining  a  constitution  by  a  convention 
without  submission  to  a  popular  vote,  which  could  not  have  been  validly  done  unless 
those  conventions  possessed  sovereign  powers. 

It  is  said,  however,  that  these  conventions  were  revolutionary,  but  I  fail  to  perceive 
the  difference  between  those  conventions  as  to  their  powers  and  the  Convention  that  is 
here  in  session.  The  Virginia  Convention  of  1776  possessed  sovereign  powers,  and  it 
was  in  the  exercise  of  sovereignty  that  it  proclaimed  its  Constitution.  One  difference 
exists  between  the  Virginia  Convention  of  1776  and  the  present  Convention,  and  that  is 
that  the  former  was  held  prior  to  the  adoption  of  the  Federal  Constitution,  and  was  not 
limited  thereby,  while  the  latter  is  limited  by  the  Federal  Constitution.  Sovereignty 
conferred  by  the  people  controlled  and  directed  the  efforts  of  the  Convention  of  1776, 
and,  in  my  humble  judgment,  controls  this.  A  convention  that  has  the  power  to  pro- 
claim its  constitution,  without  submission  to  the  people,  is  undoubtedly  sovereign.  No 
greater  power  can  it  exert,  and  only  sovereignty  can  do  it.  The  Federal  Constitution 
was  proclaimed  without  submission  to  the  people  for  approval;  and  who  will  say  that 
that  great  instrument  is  not  valid?  And  it  will  be  remembered  that  it  may  be  amended 
without  the  amendment  being  submitted  to  a  popular  vote. 

I  desire  to  read  what  Mr.  John  Randolph  Tucker,  in  his  work  on  the  Constitution  of 
the  United  States,  says  on  this  subject.   I  read  from  Vol.  I.,  page  69: 

It  may  be  stated,  however,  as  a  fact  that  all  the  constitutions  of  the  original  States 
were  ordained  by  convention  without  a  submission  of  the  Constitution  so  framed  to  a 
popular  vote  for  ratification.  The  deliberate  act  of  the  representatives  elected  by  the 
body  politic  was  thought  to  have  the  sanction  of  the  latter  without  a  subsequent  vote. 
And  this  was  unquestionably  the  general  view  of  all  the  States  when,  in  the  Federal 
Convention,  which  composed  the  Convention  in  1787,  their  consummate  act  was  sub- 
mitted for  ratification  to  each  State,  through  its  separate  Convention,  without  any  subse- 
quent sanction  by  the  popular  vote  of  its  people.  The  amendments  to  the  Constitu- 
tion of  the  United  States  are  to  be  adopted  by  the  legislatures  or  the  conventions  of 
the  several  States,  without  the  necessity  of  submission  to  a  popular  vote. 

During  the  last  half  century  or  more  it  has  been  the  usual  practice  for  the  Conven- 
tion to  frame  the  Constitution  and  then  submit  it  to  a  popular  vote  for  final  ratification; 
but  this  practice  has  had  exceptions,  and  it  may  he  safely  stated  that  the  validity  of  a 
Constitution  loill  not  he  held  to  depend  upon  its  final  ratification  hy  popular  vote. 

It  will  be  noted  that  this  learned  author  states  that  the  true  doctrine  is  that  a  con- 
vention may  ordain  its  constitution  without  subsequent  submission  to  a  popular  vote, 
and  that  such  a  Constitution  will  be  valid. 

In  the  case  of  Williams  vs.  Mississippi,  170  U.  S.,  213,  where  the  Constitution  of 
the  State  of  Mississippi  was  passed  upon,  the  question  was  distinctly  raised,  that  the 
Constitution  was  invalid  and  void,  because  it  had  not  been  submitted  to  the  people  for 
ratification.  The  court  in  its  opinion  did  not  discuss  that  question,  but  it  held  the  Con- 
stitution to  be  valid  and  the  effect  was  to  hold  that  a  submission  of  the  Constitution  to 
the  people  was  not  essential  to  its  validity.  This  decision  fortifies  my  position  that  a  con- 
stitutional convention  possesses  sovereign  powers;  for  unless  the  Mississippi  Conven- 
tion had  such  powers  it  could  not  have  ordained  its  Constitution. 

Let  us  now  see  how  the  oath  prescribed  by  the  present  Virginia  Constitution  will 
affect  us,  if  taken;  what  bearing  it  will  have  upon  the  work  of  this  Convention.  A  mem- 
ber taking  it  will  swear  that  he  "will  support  and  maintain  the  Constitution  and  laws  of 
the  State  of  Virginia." 

Now,  in  the  Underwood  Constitution,  there  is  a  provision  relating  to  the  right  of 
suffrage  and  any  civil  or  political  right,  whereby  the  Underwood  Convention  undertook 
to  restrict  the  powers  of  any  subsequent  convention,  called  to  amend  and  revise  the 
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Constitution,  in  respect  to  these  rights.  "WTiile  it  is,  of  course,  our  purpose  to  adopt  a 
suffrage  clause  that  will  be  constitutional  within  the  meaning  of  the  Fifteenth  Amend- 
ment to  the  Federal  Constitution  and  will  not  deny  or  abridge  the  right  of  any  citizen  to 
vote  on  account  of  race,  color,  or  previous  condition  of  servitude,  yet  the  provision  of 
the  Virginia  Constitution  referred  to,  it  is  claimed,  extends  in  meaning  and  purpose  be- 
yond anything  to  be  found  in  the  Federal  Constitution.  In  any  aspect  this  provision  in 
the  Virginia  Constitution  is  very  obnoxious,  and  we  should  not  swear  to  support  and 
maintain  it.  It  was  an  attempt  on  the  part  of  one  generation  to  bind  another  and  suc- 
ceeding generation.  It  was  an  effort  to  make  a  perpetual  Constitution.  Noah  Webster 
wisely  said:  "We  have  no  right  to  say  that  our  posterity  shall  not  be  judges  of  their 
own  circumstances."  Mr.  President,  it  is  fortunate  that  this  is  sound  doctrine,  or  we 
might  be  unable  to  improve  the  electorate  of  our  State  and  thereby  give  to  the  people 
an  improved  government,  which  they  so  much  need  and  desire. 

But  some  one  has  said  that  this  provision  of  our  Constitution  is  a  nullity,  and  in 
swearing  to  support  and  maintain  it  no  duty  will  be  imposed  upon  us;  that  the  oath  will 
have  no  binding  effect.  I  will  read  from  Tucker  on  the  Constitution  of  the  United  States 
as  to  the  effect  of  an  oath  taken  to  support  a  Constitution: 

In  these  American  States  the  history  and  usage  for  more  than  a  century  has  set- 
tled that  the  structure  of  government  and  the  definition  of  its  powers  by  the  body 
politic  should  be  prescribed  in  a  written  Constitution,  leaving  no  honest  pretext  for 
transcending  the  bounds  fixed  thereby,  in  the  uncertainty  of  mere  historic  precedents 
and  customs.  Sworn  to  o'bey  that  written  instrument,  the  officer  iclio  violates  it  must 
stand  convicted  of  a  perjured  usurpation  of  autliority. 

I  am  sure  that  there  is  not  a  member  of  this  Convention  who,  if  he  should  take  the 
oath,  would  not  feel  bound  by  it.  And  let  it  be  borne  in  mind  that  we  in  so  doing  would 
swear  not  only  to  support  and  maintain  the  Underwood  Constitution,  but  also  the  laws 
of  the  State  of  Virginia,  which,  if  valid,  in  certain  respects  expressly  limit  our  powers. 
And,  Mr.  President,  if  we  are  not  to  be  bound  by  the  oath,  if  taken,  why  take  it?  And, 
sir,  let  me  impress  upon  the  members  of  this  Convention  this  further  fact,  that  if  we 
take  the  oath  it  may  in  other  respects  than  those  mentioned  very  seriously  interfere 
with  the  work  of  this  Convention.  I  do  not  wish  to  be  understood  as  intimating  that 
the  Underwood  Convention  had  the  power  to  impose  the  oath,  and  that,  if  taken,  it 
would  be  legally  binding  upon  us,  but  what  I  wish  to  say  is  that  if  we  should  voluntarily 
take  it  we  will  feel  bound  in  conscience  to  respect  it  and  whatever  limitation  it  may 
put  upon  us. 

Xow,  I  wish  to  direct  the  attention  of  the  members  of  the  Convention  to  the  legisla- 
tion enacted  by  the  Legislattire  last  winter,  in  which  an  attempt  was  made  to  restrict 
the  powers  of  this  Convention.  A  law  was  passed  providing  for  the  election  of  dele- 
gates to  the  Convention  to  be  held,  which  is  this  body,  and  at  the  same  time  it  was 
enacted  that  the  Constitution  which  the  Convention  might  make  must  be  submitted  to 
the  people  for  ratification. 

According  to  my  view,  a  Constitutional  Convention  called  as  this  one  was,  with  no 
other  limitations  upon  its  powers  than  that  put  upon  them  by  the  Federal  Constitution, 
may  (1)  ordain  the  Constitution  it  shall  make  without  submission  to  the  people,  or 

(2)  it  may  submit  the  Constitution  for  ratification  to  the  voters  qualified  thereunder,  or 

(3)  it  may  submit  the  Constitution  for  ratification  to  the  old  electorate. 

But  if  we  should  take  the  oath  we  will  be  morally  constrained  thereby  to  obey  the 
statute  just  mentioned  and  to  submit  the  new  Constitution,  when  completed,  to  the 
qualified  voters  for  ratification;  and  if  the  statute  means  that  the  new  Constitution  shall 
be  submitted  to  the  present  electorate,  the  oath  taken  will  compel  us  to  submit  it  to  that 
electorate;  and  this,  in  view  of  the  character  of  the  present  electorate,  must  result  in 
the  defeat  of  the  new  Constitution,  regardless  of  how  well  constructed  and  admirable  it 
may  be.  Mr.  President,  I  would  violate  no  constitutional  principle  in  improving  the  elec- 
torate of  this  State,  although  the  most  ignorant  and  vicious  portion  of  it  was  forced  upon 
us  by  revolutionary  methods;  and  I  am  unwilling  voluntarily  to  limit  and  restrict  the 
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exercise  of  my  rights  as  a  member  of  this  Convention  by  taking  the  oath  sought  to  be 
imposed  upon  us  by  the  Underwood  Convention. 

You  perceive,  Mr.  President,  how  the  Legislature,  a  subordinate  body,  by  such  legis- 
lation would  tie  our  hands  and  prevent  us  from  the  free  exercise  of  the  sovereign  will  of 
the  people.  It  is  said  by  some  that  we  must  obey  the  law  as  enacted  by  the  Legislature; 
but  sovereignty  conferred  upon  us  by  the  people  is  superior  to  such  law,  and  it  was  not 
in  the  power  of  the  Legislature  to  hamper  us  in  the  performance  of  our  mission  here. 
Mr.  Justice  Matthews,  in  Yick  Wo  vs.  Hopkins,  118  U.  S.  356,  well  explains  our  relation 
to  any  legislative  enactment  restricting  us  when  he  says:  "Sovereignty  itself  is,  of 
course,  not  subject  to  law,  for  it  is  the  author  and  source  of  law." 

Let  us  not  consider  the  question  whether  or  not  we  are  officers,  within  the  defini- 
tion of  that  term  as  used  in  the  Constitution,  for  it  implies  a  concession  that,  if  we  are 
officers,  then  that  we  are  not  sovereign,  but  are  inferior  to  the  Constitution,  which  is  a 
doctrine  that  is  false,  and  which,  if  permitted  to  control  us,  will  frustrate,  to  a  great 
extent,  the  purposes  for  which  we  are  here  assembled. 

Let  us  take  the  stand  that  we  are  above  the  Underwood  Constitution;  that  that  in- 
strument is  not  perpetual  and  does  not  bind  us,  which  is  the  only  position  for  us  to  take 
consistent  with  free  government. 

And  this  Convention  being  supreme — above  the  Underwood  Constitution  and  above 
the  Legislature — then  we  are  not  bound  to  take  any  oath  whatsoever;  and  in  declining 
to  take  an  oath  we  will  be  acting  in  accordance  with  the  custom  in  this  State,  since  no 
Constitutional  Convention  held  in  this  State  ever  required  its  members  to  take  an  oath. 
(Applause.) 

MR.  DAVIS  ON  OATH  QUESTION. 

Mr.  Davis:  Mr.  President  and  gentlemen  of  the  Convention,  I  am  in  favor  of  the 
Convention  taking  the  oath,  but  in  support  of  my  view  I  will  not  address  myself  to  the 
legal  questions  involved,  inasmuch  as  they  have  been  so  ably  and  so  fully  argued  on  my 
side  by  the  gentleman  from  Norfolk  and  Pulaski.  Nor  shall  I  attempt  to  answer  the 
legal  arguments  in  support  of  not  taking  this  oath  advanced  by  the  distinguished  and 
eloquent  gentlemen  from  Campbell,  Augusta,  Chesterfield  and  Petersburg. 

Mr.  President,  while  the  legal  reasons  presented  are  strong  and  irresistible,  as  it 
seems  to  me,  on  the  part  of  those  gentlemen  who  think  as  I  think,  that  the  Convention 
ought  to  take  this  oath,  yet  there  is  another  reason,  which  has  not  been  emphasized  by 
the  gentlemen  who  have  thus  far  participated  in  the  debate,  why  the  Convention  should 
take  the  oath. 

It  has  been  said,  and  well  said,  that  the  work  which  the  Convention  is  to  do  is  a 
serious  work.  It  is  an  important  work.  It  is  a  patriotic  duty.  Looking  at  it  thus,  I  can- 
not understand  why  the  members  of  this  Convention,  before  engaging  upon  this  work, 
should  object  to  taking  an  oath  to  conscientiously  and  faithfully  perform  this  great  duty. 
We  promised  and  we  told  our  constituents  in  making  the  canvass,  when  we  desired  to 
occupy  seats  upon  the  floor  of  this  Convention,  that  the  drafting  of  a  new  Constitution 
was  a  great,  patriotic,  important  and  serious  matter.  Therefore,  the  people  of  Virginia 
will  not  be  able  to  understand  why  at  the  very  outset  of  this  great  work  the  Convention 
refuses  to  say  it  will  do  this  work  seriously  and  conscientiously. 

It  is  in  this  spirit  that-  I  would  take  the  oath.  The  distinguished  gentleman  from 
Petersburg — and  I  refer  to  him  with  high  regard  and  great  deference,  both  on  account 
of  his  great  speech  made  to-day  on  the  opposite  side  of  this  question,  and  on  account  of 
his  fine  record  as  a  public  official  in  this  State — said  that  he  imbibed  the  principle  of  not 
taking  the  oath  at  his  mother's  knee.  I,  likewise,  imbibed  the  principle  that  this  Con- 
vention should  take  the  oath  not  from  legal  writers  or  text-books,  but  at  a  mother's  knee. 

I  am  sorry  that  the  sad  days  of  reconstruction  have  figured  so  largely  in  the  dis- 
cussion of  this  subject.  We  are  living  not  in  the  sad  past.  We  are  living  in  the  present, 
and  this  Convention  is  to  make  a  Constitution  for  the  people  of  Virginia  as  concerns  the 
future.  The  supreme  duty  of  the  hour  is  our  present  duty,  and  that  duty,  as  I  conceive 
it,  is  that  this  Convention  ought,  before  proceeding  to  do  this  serious  work,  to  take  upon 
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itself  and  subscribe  to  the  oath  to  do  it  conscientiously  and  seriously,  a  duty  which  has 
been  hanging  over  us  since  the  12th  day  of  June. 

:\Ir.  President,  Virginia  and  Virginians  should  look  to  the  future.  This  Convention 
should  rise  above  sectional  strife,  should  rise  above  the  slime  and  degradation  of  mod- 
ern day  politics  and  should  frame  a  Constitution  not  from  the  sentiments  of  the  sad 
past,  but  governed  by  the  circumstances  and  surroundings  which  confront  us  to-day. 
The  people  of  the  South  exhibited  boldness,  patriotism  and  valor  upon  the  battlefield  un- 
equalled and  unparalleled  in  history;  and  this  Convention  will  not  find  a  heartier  sup- 
porter looking  to  the  welfare  of  wounded  and  disabled  Confederate  soldiers  than  I. 

But  I  Avould  turn  from  the  sad  days  of  reconstruction  to  a  more  pleasing  picture.  I 
would  turn  to  a  more  recent  war,  when  Southern  chivalry  and  Southern  valor  tried  to 
outstrip  Northern  patriotism  and  Northern  boldness  upon  the  same  battlefields,  fighting 
shoulder  to  shoulder,  facing  a  common  enemy,  marching  to  the  beautiful  strains  of  Dixie 
under  the  same  flag. 

This  Convention,  Mr.  President,  ought  to  take  the  oath,  for  the  people  of  Virginia  do 
not  look  at  this  question  from  a  strict  legal  standpoint.  It  is  a  question  which  cannot 
be  solved  by  legal  writers  or  by  references  to  legal  decisions.  It  is  a  question  of  con- 
science; it  is  a  question  of  dtity  which  cannot  be  wiped  away  even  by  the  eloquence  of 
the  most  distinguished  members  of  this  body;  and  I  hope  that  the  Convention,  before  it 
proceeds  to  its  work,  will  take  upon  itself  the  oath  to  support  the  Constitution  of  the 
United  States  and  the  Constitution  of  Virginia. 

MR.  R.  WALTON   MOORE  ON  OATH  QUESTION. 

Mr.  R.  "Walton  Moore:  Mr.  President,  I  must  apologize  to  the  Convention  for  asking 
any  of  its  time.  I  am  extremely  reluctant  to  claim  the  Convention's  cotirtesy;  first,  be- 
cause I  know  that  any  one  is  at  a  great  disadvantage  in  following  the  gentleman  who 
has  addressed  the  Convention  this  morning,  and  whose  eloquence  has  so  greatly  charmed 
us  all;  and,  in  the  second  place  it  is  not  a  very  agreeable  task  for  a  man  to  announce  that 
he  has  changed  his  position  to  some  extent  when  the  change  may  involve  him  in  the 
unpleasant  criticism  that  he  is  endeavoring  to  rank  himself  with  the  majority. 

It  is  perfectly  obvious  to  me  that  the  Convention  has  already  practically  resolved 
against  the  resolution  of  my  friend  from  Norfolk  (Mr.  Thom)  and  that  I  may  incur  that 
sort  of  criticism  by  proclaiming  my  purpose  to  vote  against  the  suggestion  that  we  should 
bind  ourselves  by  the  oath.  As  I  said  to  my  friend  from  Augusta  (:\Ir.  Braxton)  yesterday, 
when  I  took  the  liberty  of  'propounding  a  question  to  him.  I  have  been  seeking  enlighten- 
ment. During  the  course  of  this  debate  I  have  examined  the  various  issues  that  have 
been  presented  as  carefully  as  possible,  and  I  have  reached  the  conclusion  that  while  so 
far  as  I  am  concerned  my  conscience  wotild  not  be  touched  or  constrained  and  I  would 
be  left  perfect  freedom  of  action  should  I  take  this  oath,  it  is  not  legally  essential  to  the 
validity  of  the  proceedings  of  this  Convention  that  the  oath  should  be  taken,  and  that  I 
should  not  by  my  vote  force  it  upon  any  member  of  this  body  who  is  reluctant  to  take 
it.  (Applause.) 

Now,  in  this  discussion  we  have  wandered  far  afield,  it  seems  to  me.  We  have  had 
remarkable  propositions  here  that  go  to  the  point  of  radically  limiting  the  powers  of  a 
constitutional  convention.  Some  of  those  I  have  never  endorsed.  Whatever  may  have 
been  my  view  on  the  first  day  of  the  session  as  to  the  expediency  and  safety  of  binding 
ourselves  by  the  oath,  I  have  never  thought  for  one  moment  that  the  terms  of  the  Act  of 
Congress  readmitting  the  Commonwealth  of  Virginia  into  the  sisterhood  of  States  bound 
the  people  of  Virginia  in  any  subsequent  action  that  they  might  take.  Why  even  the 
apostles  of  what  we  call  the  higher  law,  men  like  Mr.  Hoar,  of  Massachusetts,  who  dis- 
cussed this  subject  when  the  Utah  case  was  under  consideration  in  the  Senate  of  the 
United  States,  have  laid  down  the  doctrine  that  when  a  State  is  admitted,  or  when  a 
State  is  readmitted,  it  is  admitted  or  readmitted  with  all  the  powers  and  charged  with 
all  the  duties  and  responsibilities  that  were  originally  vested  in  and  imposed  upon  any 
of  the  original  thirteen  States.  To  hold  otherwise  would  be  to  have  various  sets  of  States 
in  the  Union.    To  hold  otherwise  would  be  to  say  that  one  State  may  differ  from  another, 
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as  one  star  may  differ  from  another  in  glory.  That  is  one  proposition  from  which  I  dis- 
sent. 

Another  proposition  from  which  I  dissent,  which  some  gentlemen  seem  to  have  put 
forward  is  that  the  General  Assembly  has  limited  the  scope  of  our  action.  Like  my  dis- 
tinguished friend  from  Petersburg  (Mr.  Cameron),  I  personally  may  be  bound  by  some 
engagement  or  pledge  that  I  may  have  made,  but  I  believe  the  law  is  that  this  Conven- 
tion is  sovereign,  not  only  so  far  as  the  Congress  of  the  United  States  is  concerned,  but  so 
far  as  the  General  Assembly  is  concerned;  that  we  are  bound  only  by  the  Constitution  of 
the  United  States,  which  is  the  supreme  law  for  us  all.  So  much  for  those  two  proposi- 
tions. 

Now,  it  is  said  that  we  must  take  an  oath  of  office,  and  wherefore?  No  precedent 
has  been  produced  in  Virginia,  though  we  have  looked  diligently  for  one.  It  is  said, 
though,  by  my  distinguished  friend  from  Norfolk  (Mr.  Thom)  that  we  must  take  it  be- 
cause the  Underwood  Convention  believed,  and  the  Underwood  Convention  undoubtedly 
did  believe,  that  we  were  officers,  and  sought  to  apply  to  us  the  oath  of  office. 

My  view  is  that  the  Congress  of  the  United  States  cannot  limit  us;  and  that  the 
General  Assembly  cannot  limit  us.  My  view  equally  is  that  no  preceding  constitutional 
convention  can  limit  us. 

If  the  Underwood  Convention  had  a  right  to  put  upon  us  this  particular  oath,  could 
it  not  have  enlarged  the  terms  of  the  oath  that  it  designed  we  should  take  and  bind  us 
absolutely  by  it?  Could  it  not  have  said,  for  instance,  that  when  we  came  together  we 
should  swear  that  we  had  never  borne  arms  against  the  government  of  the  United  States? 
Is  there  any  provision  that  could  not  have  been  inserted  in  the  oath?  And  if  this  ques- 
tion be  answered  in  the  affirmative,  what  becomes  of  the  doctrine  that  one  convention  is 
not  controlled  by  the  action  of  another  preceding  convention? 

My  distinguished  friend  says  it  is  his  contention  that  our  hands  are  untied  after 
organization,  but  that  we  must  organize  under  the  existing  Constitution  and  bind  our- 
selves by  the  oath  it  contains.  I  cannot  take  that  distinction.  If  we  are  here  to  act  freely 
after  organization  we  are  here  to  act  freely  in  organizing. 

So  I  have  come  to  the  belief  that  we  are  not  trammelled  by  any  provision  whatever 
of  the  existing  Constitution;  that  when  we  were  elected  we  became  forthwith  an  inchoate 
Convention  and  that  when  we  assembled  here  we  became  a  Convention  to  all  intents  and 
purposes  representing  the  sovereignty  and  carrying  out  the  purposes  of  all  the  people 
of  this  Commonwealth. 

Mr.  Daniel:  If  the  Underwood  Convention  were  in  session  after  they  had  them- 
selves adopted  this  provision  requiring  a  future  convention  to  take  an  oath,  could  they 
not  themselves  have  repealed  that  before  they  adjourned,  and  when  a  convention  comes 
again  does  it  not  take  the  place,  just  as  if  the  Convention  had  been  in  continuous  session, 
for  it  represents  the  people,  who  are  a  continuous  body? 

Mr.  R.  Walton  Moore:  Undoubtedly  so;  and  the  suggestion  of  the  gentleman  from 
Campbell  emphasizes  in  a  better  way,  than  was  possible  for  me,  the  point  I  am  urging. 

It  has  been  further  stated  by  my  friend'  from  Norfolk  that  we  are  officers  because 
the  Underwood  Convention  so  considered  us,  and  that  as  officers  this  oath  is  a  condition 
precedent  to  our  action.  Assuming  for  the  sake  of  the  argument  that  we  are  officers  and 
should  take  the  oath,  is  that  step  a  condition  precedent  to  the  validity  of  our  action? 

Mr.  President,  I  cannot  find  that  the  taking  of  an  oath  is  ever  regarded  as  a  condi- 
tion precedent  to  valid  official  action  unless  the  law  providing  the  oath  expressly  so  de- 
clares. 

Now,  my  friend,  in  support  of  the  proposition  that  the  taking  of  the  oath  of  office  is 
a  condition  precedent  necessary  to  the  validity  of  our  action,  has  quoted  a  number  of  Vir- 
ginia cases.  They  are  cases  that  involve  minor  officials,  of  whom  the  Constitution  says 
they  shall  hold  until  their  successors  qualify,  and  as  to  whom  the  statute  distinguishes 
by  that  failure  to  qualify — i.  e.,  take  the  oath,  creates  a  vacancy.  The  court  relied  upon 
these  constitutional  and  statutory  provisions  which  have  no  possible  application  to  mem- 
bers of  this  Convention. 

There  has  been  no  declaration  in  the  constitutional  law  and  none  in  the  statute  law 
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that  if  we  fail  to  take  the  oath  of  office  we  vacate  our  offices,  or  that  we  invalidate  our 
proceedings  in  any  wa^^  whatever.  I  find  the  oath  a  common  requirement  in  Great 
Britain  and  in  this  country.  I  find  hundreds  of  years  back  the  courts  of  England  de- 
ciding that  if  an  official  failed  to  take  the  rigid  test  oath  he  was  not  thereby  disqualified 
to  discharge  the  duties  of  his  place,  and  that  his  acts  were  valid  and  must  be  upheld.  I 
find  the  same  conclusion  accepted  with  great  unanimity  by  the  courts  of  this  country. 

So,  Mr.  President,  not  to  occupy  the  time  of  the  Convention,  I  simply  wish  in  refer- 
ence  to  my  position  on  the  first  day  of  the  session  to  say  that  it  seems  to  me  now,  even 
though  you  grant  that  the  Underwood  Convention  had  the  right  to  prescribe  an  oath  and 
to  require  us  to  take  that  oath,  nevertheless,  though  we  fail  to  take  it,  our  acts  are  and 
will  be  valid  and  regular  and  must  be  sustained  by  the  political  authority  and  by  the 
judicial  authority  of  the  State  and  of  the  country.  That  is  the  position  upon  which  I 
rest. 

I  said  upon  the  first  day  of  the  session  in  the  early  stages  of  this  debate,  and  with- 
out  the  opportunity  for  investigation,  that  by  failing  to  take  the  oath  of  office  we  might 
invalidate  our  action  and  involve  ourselves  in  litigation;  that  our  conduct  might  be 
called  in  question  in  the  State  and  in  the  Federal  courts;  but  I  have  been  unable  to  find 
any  authority  for  the  proposition  that  the  action  of  one  official  or  a  body  of  officials  is 
invalid  because  he  or  they  have  declined  or  refused  or  failed  to  take  the  oath,  in  the 
absence  of  an  express  provision  that  the  taking  of  the  oath  shall  be  an  essential  condi- 
tion precedent. 

Mr.  President,  does  anybody  believe  that  if  the  General  Assembly  of  this  Common- 
wealth should  convene  here  and  by  some  inadvertence  its  members  should  omit  to  take 
the  oath  and  should  proceed  with  legislation  for  ninety  days,  its  action  would  be  in- 
valid? There  is  no  authority  for  that.  Does  any  one  think  that  if  the  Governor  of  this 
Commonwealth  should  come  into  this  chamber  and  deliver  his  inaugural  address  at  the 
appointed  time  and  omit  to  take  the  oath  of  office,  his  transactions  would  be  invalid? 
Has  it  ever  been  held  by  any  court  that  any  body  of  men  or  any  individuals  acting  in  a 
political  capacity  are  ousted  of  their  power  or  weakened  in  the  performance  of  their 
duties  because  they  have  failed  to  take  an  oath  of  office? 

That  was  my  friend's  fundamental  proposition.  That  was  the  proposition  which  I 
had  doubts  about.  That  was  the  only  proposition  in  regard  to  which  I  had  serious 
doubts. 

Now,  Mr.  President,  not  being  able  to  discover  that  there  is  any  risk  at  all  of  the 
regularity  or  validity  of  our  action,  not  having  any  doubt  further  than  the  action  we 
take  here  will  be  considered  binding  everj^vhere  and  will  be  upheld  everj-vhere — rest- 
ing upon  that  belief,  then,  even  though  it  may  be  and  is  my  opinion  that  I  can  take  this- 
oath  and  conscientiously  proceed  to  discharge  my  duties  in  the  freest  and  amplest  man- 
ner, 3'et  finding  that  other  gentlemen  entertain  doubts  as  to  how  far  they  would  be  per- 
mitted to  go  in  case  they  should  thus  bind  themselves,  I  have  come  to  the  conclusion,- 
and  I  rose  only  for  the  purpose  of  so  announcing,  that  I  will  vote  against  the  resolution 
of  my  friend  from  Norfolk.  (Applause.) 

Mr.  Wysor:  Mr.  President,  of  course  I  do  not  know  how  it  may  read,  but  I  simply 
want  to  call  on  all  my  friends  in  favor  of  taking  the  oath  to  come  forward  and  confess 
their  sins.  (Laughter.)  An  honest  confession  is  good  for  the  soul.  It  is  said  if  you  con- 
vince some  men  against  their  will  they  will  be  of  the  same  opinion  still;  but  we  have 
no  such  men  in  this  body.  So  if  there  are  any  members  who  are  in  favor  of  taking  the 
oath  and  who  have  been  converted,  I  hope  they  will  not  hesitate  to  say  so. 

While  the  lamp  holds  out  to  burn, 
The  vilest  sinner  may  return. 

(Laughter  and  cries  of  "Vote,  vote.") 

The  President:  The  question  is  on  the  motion  submitted  by  the  gentleman  from- 
Winchester  and  Frederick  (Mr.  Harrison),  to  postpone  indefinitely  the  resolution  of  the 
gentleman  from  Norfolk  city  (Mr.  Thom). 

The  yeas  and  nays  were  ordered,  and  having  been  taken,  the  result  was  announced — 
yeas,  69;  nays,  14 — as  follows: 
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Yeas — Messrs.  George  K.  Anderson,  W.  A.  Anderson,  Ayers,  Barbour,  Barham,  M. 
H.  Barnes,  Thomas  H.  Barnes,  Boaz,  Bolen,  Bouldin,  Braxton,  Brown,  Cameron,  Chap- 
man, Cobb,  Crismond,  Daniel,  Dimaway,  Eggleston,  Epes,  Fairfax,  Fletcher,  Flood,  Gar- 
nett,  Gilmore,  Glass,  James  W.  Gordon,  R.  L.  Gordon,  Green,  Gregory,  Hancock,  Hardy, 
Harrison,  Hatton,  Hunton,  Ingram,  Claggett  B.  Jones,  G.  W.  Jones,  Kendall,  Lawson, 
Lovell,  Marshall,  Mcllwaine,  Meredith,  Miller,  Moncure,  Moore,  Mundy,  Newton,  O'Flah- 
erty,  Orr,  Parks,  Pettit,  Pollard,  Quarles,  Richmond,  Rives,  Smith,  Stuart,  Tarry,  Thorn- 
ton, Turnbull,  Vincent,  Walker,  Westcott,  Willis,  Wise,  Woodhouse,  Yancey,  Mr.  Presi- 
dent—69. 

Nays — Messrs.  Brooke,  Carter,  Davis,  Gwyn,  Hooker,  Moore,  Pedigo,  Phillips,  Rob- 
ertson, Summers,  Thorn,  Waddill,  Walter  and  Wysor — 14. 

The  following  pairs  were  announced,  the  first  named  voting  in  the  affirmative: 

Mr.  Stebbins  with  Mr.  P.  W.  Campbell,  Mr.  B.  T.  Gordon  with  Mr.  C.  J.  Campbell, 

Mr.  Withers  with  Mr.  Blair,  Mr.  T.  H.  Barnes  with  Mr.  Portlock,  Mr.  Watson  with  Mr. 

Gillespie,  Mr.  Lindsay  with  Mr.  Lincoln. 

A  motion  to  reconsider  the  vote  just  taken  was  rejected. 

On  motion,  the  Convention  adjourned  until  to-morrow,  Saturday,  June  29,  1901,  at 
12  o'clock  M. 


SATURDAY,  June  29,  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  W.  F.  Dunaway*  D.  D. 

Resolutions  were  presented  by  Mr.  Wysor  on  the  Preamble  of  the  Constitution;  by 
Mr.  Lindsay  on  Punishments  for  Crime;  by  Mr.  Waddill  on  Manual  Training  Schools; 
by  Mr.  J.  W.  Gordon  on  Homestead  Exemptions;  by  Mr.  Mcllwaine  on  State  Boards,  and 
other  minor  resolutions,  all  of  which  were  referred. 

The  Convention  adjourned  until  Monday,  July  1,  1901,  at  12  o'clock  M. 


MONDAY,  July  1,  1901. 

The  Convention  assembled  at  12  o'clock  M. 

Prayer  was  offered  by  Rev.  Richard  Mcllwaine,  D.  D. 

The  following  resolutions  were  introduced  and  referred:  By  Mr.  Dunaway,  against 
Appropriations  to  Institutions  not  owned  by  the  State;  by  Mr.  Pollard,  striking  out  the 
word  "Christian"  from  the  Bill  of  Rights;  by  Mr.  Waddill,  exempting  certain  property 
from  Taxation;  by  Mr.  Mundy,  in  regard  to  Colored  Convicts. 

On  motion  of  Mr.  Braxton,  the  Convention  adjourned  until  to-morrow,  Tuesday, 
July  2,  1901,  at  12  o'clock  M. 


TUESDAY,  July  2,  1901. 

The  Convention  met  at  12  o'clock  M.  • 
Prayer  by  Rev.  J.  R.  Ellis,  of  Gordonsville,  Va. 

A  resolution,  introduced  by  Mr.  O'Flaherty,  providing  for  the  appointment  of  a 
Committee  on  Agriculture,  Manufacturing  and  Industrial  Interests,  and  Immigration,  was 
agreed  to. 

Resolutions  were  presented  by  Mr.  Pedigo  on  the  Elective  Franchise;  by  Mr.  Hooker 
on  Public  Roads;  by  Mr.  Vincent  on  Liquor  Licenses;  by  Mr.  Turnbull  and  Mr.  Braxton 
on  Elective  Franchises. 

On  motion  of  Mr.  Garnett,  the  Convention  adjourned  until  to-morrow,  Wednesday, 
July  3,  1901,  at  12  o'clock  M. 
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WEDNESDAY,  July  3,  1901. 

The  Convention  met  at  12  o'clock  M. 

Prayer  was  offered  by  Rabbi  Edward  N.  Calisch,  of  Richmond. 

The  President  announced  the  appointment  of  the  committee  authorized  under  the 
resolution  adopted  yesterday,  as  follows: 

Committee  on  Agricultural,  Manufacturing  and  Industrial  Interests,  and  Immigra- 
tion— Henry  C.  Stuart,  D.  C<  O'Flaherty,  Henry  Fairfax,  William  Gordon  Robertson, 
James  W.  Gordon,  William  N.  Portlock,  G.  L.  Vincent,  C.  E.  Miller,  W.  L.  Cobb,  C.  J. 
Campbell,  J.  A.  Bristow. 

On  motion  of  Mr.  J,  B.  T.  Thornton,  of  Prince  William,  Mr.  Walter  Moncure  was 
elected  a  page  for  the  State  at  large. 

Resolutions  were  offered  by  Mr.  Portlock  on  the  Powers  of  the  Supreme  Court;  by 
Mr.  Phillips  providing  for  Pure  Elections  and  for  the  Election  of  all  Officers  by  the  Peo- 
ple; by  Mr.  Quarles  on  the  Liquor  Traffic. 

On  motion  of  Mr.  Harrison,  the  Convention  adjourned  until  Tuesday,  July  9,  1901,  at 
12  o'clock  M. 


TUESDAY,  July  9,  1901. 

The  Convention  met  at  12  o'clock  M. 

Prayer  by  Rev.  J.  William  Jones,  D.  D.,  of  Richmond. 

Resolutions  were  offered  by  Mr.  Wise  on  the  Elective  Franchise;  by  Mr.  Petitt  on 
the  Poll  Tax  and  on  the  Qualification  of  Voters;  by  Mr.  Braxton  on  Corporate  Fran- 
chises; by  Mr.  Turnbull  on  Elective  Franchise;  by  Mr.  Goode  on  Regulation  of  Trusts; 
by  Mr.  Thomas  H.  Barnes  on  Legislative  Department;  by  Mr.  Waddill  on  Board  of 
Charities;  by  Mr.  James  W.  Gordon  on  Municipal  Franchises;  by  Mr.  George  K.  Ander- 
son on  the  Judiciary  System. 

On  motion  of  Mr.  Goode,  the  Convention  adjourned  until  to-morrow,  Wednesday, 
July  10,  1901,  at  12  o'clock  M. 


WEDNESDAY,  July  10,  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  Richard  Mcllwaine,  D.  D. 

The  following  resolutions  were  presented:  By  Mr.  Lindsay,  providing  for  a  Rail- 
road Commission;  by  Mr.  Parks,  amending  Section  10  of  Bill  of  Rights;  by  Mr.  Ayers, 
providing  for  a  Tax  on  Natural  Products;  by  Mr.  Thomas  L.  Moore,  exempting  State  and 
Municipal  Bonds  from  Taxation,  and  on  Insurance  Companies;  by  Mr.  Barbour,  on 
Municipal  Government. 

On  motion  of  Mr.  Parks,  the  Convention  adjourned  until  to-morrow,  Thursday,  July 
11,  1901,  at  12  o'clock  M. 


THURSDAY,  July  11,  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  J.  J.  Gravatt,  of  Richmond. 

The  following  resolutions  were  offered:  By  Mr.  James  W.  Gordon,  to  Pay  Justices 
of  the  Peace;  by  Mr.  Gillespie,  in  relation  to  Land  Titles;  by  Mr.  Meredith,  to  allow 
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the  people  to  express  their  choice  of  candidates  for  United  States  Senate,  on  Tax  Ex- 
emptions, on  Municipal  Franchises,  providing  for  a  Library  Board,  and  in  relation  to 
the  office  of  Attorney-General;  by  Mr.  Braxton,  to  amend  Section  10  of  the  Bill  of  Rights;, 
by  Mr.  O'Flaherty,  on  Immigration;  by  Mr,  Barbour,  on  Eminent  Domain  and  on  Grant 
of  Franchises. 

Mr.  Glass  submitted  a  resolution  which  provided  that  the  Committee  on  Elective 
Franchise  and  Schedule  be  directed  to  report  no  measure  which  contemplated  submit- 
ting the  work  of  the  Convention  to  an  unrestricted  electorate. 

On  motion  of  Mr.  Robertson,  the  Convention  adjourned  until  to-morrow,  Friday, 
July  12,  1901,  at  12  o'clock  M. 


FRIDAY,  July  12,  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  W.  P.  Dunaway,  D.  D. 

The  following  resolutions  were  introduced:  By  Mr.  Pedigo  on  Basis  of  Representa- 
tion;  by  Mr.  Fairfax  on  State  Tax  Commission;  by  Mr.  Mundy  on  Payment  of  Poll  Tax; 
by  Mr.  Parks  on  Construction  of  Telegraph  Lines. 

On  motion  of  Mr.  Robertson  the  Convention  adjourned  until  to-morrow,  Saturday, 
July  13,  1901,  at  12  o'clock  M. 


SATURDAY,  July  13,  1901.  '  ', 

The  Convention  met  at  12  o'clock  M. 

Prayer  by  Rev.  W.  B.  Beauchamp,  of  Richmond. 

Resolutions  were  presented  by  Mr.  O'Flaherty  with  reference  to  suffrage  by  right  of 
military  service;  by  Mr.  Pollard  on  Redistricting  Cities  and  Towns. 

After  the  transaction  of  unimportant,  routine  business,  the  Convention  adjourned, 
until  Monday,  July  15,  1901,  at  12  o'clock  M. 


MONDAY,  July  15,  1901. 

The  Convention  met  at  12  o'clock  M. 

Prayer  by  Rev.  George  Cooper,  D.  D.,  of  Richmond. 

Resolutions  were  presented  by  Mr.  Pedigo  with  reference  to  Lynching;  by  Mr.  Willis 
prohibiting  the  increase  or  diminution  of  pay  of  officers  during  their  term  of  office;  by  Mr. 
Chapman  on  Bonding  Officers;  by  Mr.  Barbour  on  Criminal  Expenses,  and  on  Limitation 
of  Taxing  Power  of  the  Legislature;  by  Mr.  Quarles  on  Firemen's  Relief  Fund. 

On  motion  of  Mr.  Barbour  the  Convention  adjourned  until  to-morrow,  Tuesday,  July 
16,  at  12  o'clock  M. 


TUESDAY,  July  16,  1901. 

The  Convention  met  at  12  o'clock  M. 

Prayer  by  Rev.  John  Pollard,  D.  D.,  of  Richmond. 

The  day  was  consumed  in  the  introduction  of  resolutions  calling  upon  the  Auditor 
and  other  officers  for  statistical  information,  and  in  the  presentation  of  certain  ordi- 
nances by  Mr.  Thomas  L.  Moore  relating  to  the  Elective  Franchise  and  the  abolition  of 
the  Doctrine  of  Fellow-Servantcy.  At  the  conclusion  of  which,  the  Convention  adjourned 
until  to-morrow,  Wednesday,  July  17,  1901,  at  12  o'clock  M. 
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WEDNESDAY,  July  17,  1901. 

The  Conyention  met  at  12  o'clock  M. 

Prayer  by  Rev.       E.  Evans,  D.  D.,  of  Richmond. 

Resolutions  were  offered  by  Mr.  Hamilton  limiting  the  Powers  of  Cities  and  Coun- 
ties, and  by  Mr.  Tarry  in  reference  to  Expenditures  by  Superyisors. 

The  balance  of  the  day's  session  was  occupied  in  the  transaction  of  routine  business. 

On  motion  of  Mr.  Fairfax  the  Conrention  adjourned  until  to-morrow,  Thursday,  July 
18,  1901,  at  12  o'clock  M. 


THURSDAY,  July  18,  1901. 

The  Convention  met  at  12  o'clock  M. 

Prayer  by  Rev.  George  H.  Spooner,  D.  D.,  of  Richmond. 

Resolutions  were  presented  by  Mr.  Wise  on  the  Elective  Franchise;  by  Mr.  Mundy 
providing  for  the  election  of  county  and  district  officers  by  the  people;  by  Mr.  Quarles  on 
Primary  election  Laws;  by  Mr.  Braxton  on  Taxation;  by  Mr.  Hatton  on  Bill  of  Rights; 
by  Mr.  James  W.  Gordon  on  Restricting  Office-Holding. 

On  motion  of  Mr.  O'Flaherty  the  Convention  adjourned  until  to-morrow,  Friday, 
July  19,  1901,  at  12  o'clock  M. 


FRIDAY,  July  19,  1901. 

The  Convention  met  at  12  o'clock  M. 

Prayer  by  Rev.  Robert  P.  Kerr,  D.  D.,  of  Richmond. 

Resolutions  were  submitted  by  Mr.  Hamilton  on  the  Basis  of  Taxation;  by  Mr.  Ear- 
man  providing  for  Incorporation  of  Mission  Boards;  by  Mr.  Harrison  relative  to  Church 
Property;  by  Mr.  Wise  relative  to  Manual  Training  Schools. 

On  motion  of  Mr.  B.  T.  Gordon  the  Convention  adjourned  until  to-morrow,  Saturday, 
July  20,  1901,  at  12  o'clock  M. 


SATURDAY,  July  20,  1901. 

The  Convention  met  at  12  o'clock  M. 

Prayer  by  Rev.  George  Cooper,  D.  D.,  of  Richmond. 

Resolutions  were  offered  by  Mr.  Mcllwaine  on  Divorce  Proceedings;  by  Mr.  Bristow 
relative  to  the  Oyster  Beds;  by  Mr.  Earman  on  School  Supplies;  by  Mr.  Quarles  provid- 
ing for  a  Commission  to  Draft  Laws. 

Mr.  Green,  chairman  of  the  Committee  on  Preamble  and  Bill  of  Rights,  presented 
the  following  report,  which  was  ordered  to  lie  upon  the  table  and  be  printed: 

To  the  President  and  Memlers  of  the  Convention: 

Your  committee,  in  part  performance  of  its  duties,,  respectfully  reports  the  following 
preamble,  Bill  of  Rights,  and  two  other  sections  for  insertion  in  the  Constitution,  and 
recommend  the  adoption  of  the  same. 

The  committee  has  adopted  as  a  basis  the  Bill  of  Rights  declared  by  the  Conven- 
tion of  1776,  with  only  such  alterations  and  additions  as  seem  required  by  the  changed 
conditions  and  circumstances  of  the  State  and  its  people.   It  is,  however,  deemed  expe- 
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dient  and  likely  to  prove  of  advantage  and  convenient  to  the  members  of  the  Con- 
vention in  considering  the  report,  to  point  out  the  material  changes  and  additions  sug 
gested  by  the  committee  without  any  extended  statement  of  the  reasons  therefor. 

The  caption  and  sections  one,  two,  three,  four,  seven,  nine,  ten,  twelve,  thirteen, 
fourteen,  fifteen  and  sixteen,  constituting  twelve  of  the  sixteen  sections  of  the  Bill  of 
Rights  of  1776,  remain  wholly  without  change  and  identical  with  the  original,  with  the 
exception  of  the  insertion  of  the  word  "inalienable"  in  the  place  of  "unalienable"  in  sec- 
tion three.  Section  five  has  been  changed  by  the  addition  of  the  word  "judicial"  to  the 
enumeration  of  the  governmental  powers  which  should  be  kept  separate  and  distinct, 
and  the  omission  of  the  words  "frequent,  certain  and"  in  the  description  of  elections. 
In  section  six  the  words  "or  damaged  in"  have  been  inserted  between  the  words  "de- 
prived of"  and  "their  property."  Section  eight  has  been  modified  by  inserting  a  pro- 
vision that  no  person  shall  be  put  twice  in  jeopardy  for  the  same  offence,  and  the  addi- 
tion of  a  provision  for  facilitating  the  trials  of  criminal  cases,  while  preserving  inviolate 
the  trial  by  jury  in  all  cases  where  the  accused  may  desire  it.  Section  eleven  authorizes 
the  General  Assembly  to  prescribe  any  number  less  than  twelve,  but  not  less  than 
seven,  to  constitute  a  jury  for  the  trial  of  civil  cases. 

To  the  Bill  of  Rights  of  1776,  the  committee  has  added  two  other  sections,  seven- 
teen and  eighteen,  which  seem  to  it  unobjectionable  and  necessary  to  present  conditions. 

The  committee  has,  moreover,  adopted  as  the  second  section  of  the  Constitution 
the  second  section  of  the  sixth  article  of  the  Constitution  of  the  United  States,  with 
such  slight  modification  as  is  necessary  to  conform  it  to  its  new  position. 

The  committee  has,  after  much  discussion,  decided  to  omit  the  long  historical 
recitals  of  all  the  preambles  to  former  constitutions,  and  has  suggested  a  preamble, 
which  seemed  preferable  in  that  it  omits  all  reference  to  the  anomalous  proceedings 
under  which  several  of  the  constitutions  were  put  upon  the  people  of  Virginia  during 
and  after  the  war  between  the  States,  and  makes  none  to  any  legislative  powers  over 
the  present  or  any  other  convention. 

The  concluding  clause  of  this  preamble  has  been  adopted,  in  conformity  with  like 
clauses  in  the  vast  majority  of  the  constitutions  of  the  other  States,  and  does  not,  nor  is 
it  intended,  to  forestall  or  preclude  any  action  which  may  be  deemed  wise  and  proper 
by  the  Convention  in  its  submission. 

BERRYMAN  GREEN, 

Chairman. 

HILL  CARTER, 
N.  B.  WESTCOTT, 
B.  J.  EPES, 
JOHN  S.  BARBOUR, 
P.  W.  CAMPBELL. 

CONSTITUTION. 

Whereas,  pursuant  to  an  act  of  the  General  Assembly  of  Virginia,  approved  March 
the  fifth,  in  the  year  of  our  Lord  nineteen  hundred,  the  question,  "Shall  there  be  a 
convention  to  revise  the  Constitution  and  amend  the  same?"  was  submitted  to  the 
electors  of  the  State  of  Virginia,  qualified  to  vote  for  members  of  the  General  Assembly, 
at  an  election  held  throughout  the  State  on  the  fourth  Thursday  in  May  in  the  year 
nineteen  hundred,  at  which  election  a  majority  of  the  electors  so  qualified  voting  at 
said  election  did  decide  in  favor  of  a  convention  for  such  purpose ;  and 

Whereas,  the  General  Assembly  at  its  next  session  did  provide  by  law  for  the  elec- 
tion of  delegates  to  such  convention,  in  pursuance  whereof  the  members  of  this  Con- 
vention were  elected  by  the  good  people  of  Virginia  to  meet  in  convention  for  such  pur- 
pose. 

We,  therefore,  the  delegates  of  the  good  people  of  Virginia  so  elected  and  in  con- 
vention assembled,  do  ordain  and  declare  the  future  form  of  government  of  Virginia 
to  be  as  followeth: 

ARTICLE  1— BILL  OF  RIGHTS. 

A  Declaration  of  Riglits,  Made  by  the  Representatives  of  the  Good  People  of  Virginia. 
Assembled  in  Full  and  Free  Convention,  Which  Rights  Do  Pertain  to  Them  and 
Their  Posterity  as  the  Basis  and  Foundation  of  Government. 

1.  That  all  men  are,  by  nature,  equally  free  and  independent,  and  have  certain 
inherent  rights,  of  which,  when  they  enter  into  a  state  of  society,  they  cannot,  by  any 
compact,  deprive  or  divest  their  posterity;  namely,  the  enjoyment  of  life  and  liberty, 
with  the  means  of  acquiring  and  possessing  property,  and  pursuing  and  obtaining  happi- 
ness and  safety. 

2.  That  all  power  is  vested  in,  and  consequently  derived  from,  the  people;  that 
magistrates  are  their  trustees  and  servants,  and  at  all  times  amenable  to  them. 

3.  That  government  is,  or  ought  to  be,  instituted  for  the  common  benefit,  protec- 
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tion  and  security  of  the  people,  nation  or  community:  of  all  the  various  modes  and  forms 
of  government  that  is  best  which  is  capable  of  producing  the  greatest  degree  of  happi- 
ness and  safety,  and  is  most  effectually  secured  against  the  danger  of  maladministra- 
t  tion;  and  that,  when  any  government  shall  be  found  inadequate  or  contrary  to  these 
•  purposes,  a  majority  of  the  community  hath  an  indubitable,  inalienable,  and  inde- 
feasible right  to  reform,  alter  or  abolish  it  in  such  manner  as  shall  be  judged  most  con- 
ducive to  the  public  weal. 

4.  That  no  man.  or  set  of  men,  are  entitled  to  exclusive  or  separate  emoluments  or 
priA'ileges  from  the  community,  but  in  consideration  of  public  services:  which,  not 
being  descendible,  neither  ought  the  offices  of  magistrate,  legislator,  or  judge,  to  be 
hereditary. 

5.  That  the  legislative,  executive  and  judicial  powers  of  the  State  should  be  sepa- 
rate and  distinct;  and  that  the  members  thereof  may  be  restrained  from  oppression, 
by  feeling  and  participating  the  burthens  of  the  people,  they  should,  at  fixed  periods, 
be  reduced  to  a  private  station,  returning  into  that  body  from  which  they  were  origin- 
ally taken,  and  the  vacancies  be  supplied  by  regular  elections,  in  which  all,  or  any  part 
of  the  former  members  shall  be  again  eligible,  or  ineligible,  as  the  laws  may  direct. 

6.  That  all  elections  ought  to  be  free,  and  that  all  men.  having  sufficient  evidence 
of  permanent  common  interests  with,  and  attachment  to.  the  community,  have  the  right 
of  suffrage,  and  cannot  be  taxed,  nor  deprived  of.  or  damaged  in.  their  property  for 
public  uses,  without  their  own  consent,  or  that  of  their  representatives  so  elected,  nor 
bound  by  any  law  to  which  they  haA'e  not,  in  like  manner,  assented,  for  the  public  good. 

7.  That  all  power  of  suspending  laws,  or  the  execution  of  laws,  by  any  authority, 
without  consent  of  the  representatives  of  the  people,  is  injurious  to  their  rights,  and 
ought  not  to  be  exercised. 

S.  That,  in  all  capital  or  criminal  prosecutions,  a  man  hath  a  right  to  demand  the 
cause  and  nature  of  his  accusation:  to  be  confronted  with  the  accusers  and  witnesses; 
to  call  for  evidence  in  his  favor,  and  to  a  speedy  trial  by  an  impartial  jury  of  his  vicin- 
age, without  whose  unanimous  consent  he  cannot  be  found  guilty:  nor  shall  any  per- 
son be  twice  put  in  jeopardy  for  the  same  offence;  nor  can  he  be  compelled  to  give 
evidence  against  himself;  that  no  man  be  deprived  of  his  liberty,  except  by  the  law 
of  the  land  or  the  judgment  of  his  peers;  but  upon  a  plea  of  guilty  by  the  accused, 
or  with  his  consent,  entered  of  record,  the  court  may  hear  and  determine  any  criminal 
case  without  the  intervention  of  a  jury;  and  the  General  Assembly  may,  by  law,  pro- 
vide for  the  trial,  by  justices  of  the  peace,  without  a  jury,  of  a  man  accused  of  any 
criminal  offence  not  punishable  by  death  or  confinement  in  the  penitennary,  but  in  all 
such  cases  the  General  Assembly  shall  preseiwe  the  right  of  the  accused  to  an  appeal 
and  trial  by  jury  in  the  appellate  court. 

9.  That  excessive  bail  ought  not  to  be  required,  nor  excessive  fines  imposed,  nor 
cruel  and  unusual  punishments  inflicted. 

in.  That  general  warrants,  whereby  an  officer  or  messenger  may  be  commanded 
to  search  suspected  places  without  evidence  of  a  fact  committed,  or  to  seize  any  person 
or  persons  not  named,  or  whose  offence  is  not  particularly  described  and  supported  by 
evidence,  are  grievous  and  oppressive  and  ought  not  to  be  granted. 

11.  That  in  controA'ersies  respecting  property,  and  in  suits  between  man  and  man, 
a  trial  by  jur;/  is  preferable  to  any  other,  and  ought  to  be  held  sacred;  but  the  General 
Assembly  may,  by  law,  prescribe  any  number  less  than  twelve,  but  not  less  than  seven,, 
to  constitute  a  jury. 

12.  That  the  freedom  of  the  press  is  one  of  the  great  bulwarks  of  liberty,  and  can 
never  be  restrained  but  by  despotic  governments. 

13.  That  a  well-regulated  militia,  composed  of  the  body  of  the  people,  trained  to 
arms,  is  the  proper,  natural,  and  safe  defence  of  a  free  State;  that  standing  armies,  in 
time  of  peace,  should  be  avoided  as  dangerous  to  liberty;  and  that  in  all  cases  the  mili- 
tary should  be  under  strict  subordination  to  and  governed  by  the  civil  power. 

14.  That  the  people  have  a  right  to  uniform  government;  and,  therefore,  that  no 
government  separate  from,  or  independent  of,  the  government  of  Virginia  ought  to  be 
erected  or  established  within  the  limits  thereof. 

15.  That  no  free  government,  or  the  blessing  of  liberty,  can  be  preser^'ed  to  any 
people  but  by  a  firm  adherence  to  justice,  moderation,  frugality,  and  virtue,  and  b}'  fre- 
quent recurrence  to  fundamental  principles. 

16.  That  religion,  or  the  duty  which  we  owe  to  our  Creator,  and  the  manner  of  dis- 
charging it,  can  be  directed  only  by  reason  and  conviction,  not  by  force  or  violence: 
and,  therefore,  all  men  are  equally  entitled  to  the  free  exercise  of  religion,  according  to 
the  dictates  of  conscience,  and  that  it  is  the  mutual  duty  of  all  to  practice  Christian  for- 
bearance, love,  and  charity  towards  each  other. 

.17.  That  neither  slavery  nor  involuntary  servitude,  except  as  lawful  imprisonment 
may  constitute  such,  shall  exist  within  this  State. 

18.  The  rights  enumerated  in  this  Bill  of  Rights  shall  not  be  construed  to  limit  other 
rights  of  the  people  not  therein  expressed. 
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Article  2 — Supremacy  of  the  United  States  Constitution. 

The  Constitution  of  the  United  States,  and  the  laws  made  in  pursuance  thereof,  and 
all  treaties  made,  or  which  shall  be  made  under  the  authority  of  the  United  States,  shall 
be  the  supreme  law  of  the  land. 

Article  3 — Division  of  Powers. 

The  executive,  legislative,  and  judiciary  departments  shall  be  separate  and  distinct, 
so  that  neither  exercise  the  powers  properly  belonging  to  either  of  the  others;  nor  shall 
any  person  exercise  the  power  of  more  than  one  of  them  at  the  same  time,  except  as 
hereinafter  provided. 

On  motion  of  Mr.  Braxton  the  Convention  adjourned  until  Monday,  July  22,  1901,  at 
12  o'clock  M. 


MONDAY,  July  22,  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  Richard  Mcllwaine,  D.  D. 

Resolutions  were  presented  by  Mr.  Richmond  on  County  Roads;  by  Mr.  Bouldin  on 
Elective  Franchise;  by  Mr.  George  K.  Anderson  on  Elective  Franchise;  by  Mr,  Brooke  on 
the  Government  of  Cities  and  Towns;  by  Mr.  Hubard  providing  for  Woman  Suffrage. 

On  motion  of  Mr.  Carter,  the  Convention  adjourned  until  to-morrow,  Tuesday,  July 
23,  at  1901,  at  12  o'clock  M. 


TUESDAY,  July  23,  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  W.  F.  Dunaway,  D.  D. 

Resolutions  were  presented  by  Mr.  Blair  Exempting  Confederate  Soldiers  from  Taxa- 
tion; by  Mr.  Chapman  on  Commissioners  of  the  Revenue;  by  Mr.  Braxton  on  Suffrage 
Regulations  against  Dividing  the  School  Fund,  on  the  Torrens  System,  and  on  Civil 
Juries. 

On  motion  of  Mr.  James  W.  Gordon  the  Convention  adjourned  until  to-morrow,  Wed- 
nesday, July  24,  1901,  at  12  o'clock  M. 


WEDNESDAY,  July  24,  1901. 

The  Convention  met  at  12  o'clock  M. 

Prayer  by  Rev.  W.  R.  L.  Smith,  D.  D.,  of  Richmond. 

Mr.  Withers:  I  am  instructed  by  the  Committee  on  Reduction  of  Expenses  to  sub- 
mit a  report  on  the  Legislative  Department  of  the  Government. 

To  the  President  of  the  Constitutional  Convention: 

The  Committee  on  Reduction  of  Expenses  respectfully  offer  the  following  recom- 
mendations, with  regard  to  changes  in  the  legislative  department  of  government: 

1.  We  recommend  that  Section  6  of  Article  V.  of  the  Constitution  be  so  amended 
that  the  General  Assembly  shall  meet  on  the  second  Wednesday  in  January  next  pre- 
ceding their  election,  and  that  the  word  "sixty"  be  substituted  for  the  word  "ninety"  in 
the  fourth  line  of  said  section,  so  as  to  provide  for  sessions  of  the  Legislature  of  sixty 
days  length  instead  of  ninety  days,  but  this  recommendation  makes  no  change  as  to  the 
extension  of  the  session  by  a  concurrence  of  three-fifths  of  the  members  elected  to 
each  House,  and  this  amendment  should  not  apply  to  the  first  General  Assembly  assem- 
bling after  the  adoption  of  this  Constitution. 

2.  We  also  recommend  that  Section  8  of  the  same  Article  be  so  amended  as  to  pro- 
vide that  members  of  the  General  Assembly  shall  receive  pay  for  sixty  days  only  at  a 
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regular  session  and  thirtj^  days  only  at  a  special  session,  but  this  amendment  should 
not  apply  to  the  first  General  Assembly  assembling  after  the  adoption  of  this  Constitu- 
tion. 

3.  We  further  recommend  that  the  Secretary  of  the  Commonwealth  be  made  the 
Keeper  of  the  Rolls  of  Virginia,  and  that  the  General  Assembly  be  prohibited  from  mak 
ing  any  of  the  clerks  of  the  House  or  of  the  Senate  annual  ofiicers,  that  such  clerks  may 
be  confined  to  the  proper  clerical  duties  of  their  respective  bodies. 

4.  Sections  207  and  210  of  the  Code  should  be  so  controlled  by  the  constitutional 
provision  or  amendment  making  the  Secretary  of  the  Commonwealth  the  Keeper  of 
the  Rolls  of  Virginia  as  to  provide  that  all  books,  maps,  records,  etc.,  now  required  to 
be  kept  by  the  clerks  of  the  House  or  of  the  Senate  shall  be  delivered  by  them  at  the 
end  of  each  session  of  the  General  Assembly,  after  being  indexed,  to  the  Secretary  of 
the  Commonwealth,  to  be  by  him  preserved  and  turned  over  to  the  respective  clerks 
of  each  House  as  chosen  by  the  next  General  Assembly. 

5.  We  further  respectfully  recommend  to  the  consideration  of  the  Committee  on 
the  Legislative  Department  the  excessive  cost  of  the  clerical  force  of  the  General  Assem- 
bly, which,  excluding  all  sums  paid  to  other  employees,  such  as  pages,  janitors,  door- 
keepers, etc.,  amounts  to  ^12,200.00  per  session,  and  we  respectfully  recommend  to  said 
committee  the  advisability  of  reducing  and  limiting  same. 

Respectfully  submitted, 

EUGENE  WITHERS,  Chairman. 

The  following  resolutions  were  presented: 

By  Mr.  Hancock  on  Legislative  Districts  and  on  the  Poll  Tax;  by  Mr.  Watson  on  the 
Elective  Franchise;  by  Mr.  Cameron  on  the  Veto  Power;  by  Mr.  Hatton  on  the  Revision 
of  Laws;  by  Mr.  Hubard  on  Escheats. 

On  motion  of  Mr.  Mcllwaine  the  Convention  adjourned  until  to-morrow,  Thursday, 
July  25,  1901,  at  12  o'clock  M. 


THURSDAY,  July  25,  1901. 

The  Convention  met  at  12  o'clock  M. 

Prayer  by  Rev.  W.  B.  Beauchamp,  of  Richmond. 

Resolutions  were  submitted  by  Mr.  Wysor  on  Eligibility  of  Officers;  hy  Mr.  Boaz  on 
Uniformity  of  Taxation;  by  I\Ir.  Robertson  amending  Section  1,  Article  XI.,  of  Bill  of 
Rights;  by  ^Ir.  Earman  on  Public  School  System;  by  Mr.  Parks  on  Elective  Franchise; 
by  Mr.  Rives  on  Establishing  a  Bureau  of  Immigration. 

On  motion  of  Mr.  O 'Flaherty,  the  Convention  adjourned  until  to-morrow,  Friday, 
July  26,  1901,  at  12  o'clock  M. 


FRIDAY,  July  26,  1901. 

The  Convention  met  at  12  o'clock  M. 

Prayer  by  Rev.  William  V.  Tudor,  D.  D.,  of  Richmond. 

Resolutions  vrere  presented  by  Mr.  Pedigo  providing  for  the  Submission  of  the  Con- 
stitution to  the  People;  by  Mr.  Hancock  on  the  Legislative  Department;  by  Mr.  Turn- 
bull  on  the  Legislative  Department;  by  Mr.  Goode  providing  for  a  Topographical  Sur- 
vey of  the  State. 

Mr.  Hatton:  I  have  an  amendment,  which  I  desire  to  offer  at  the  proper  time,  to 
the  report  of  the  Committee  on  Preamble  and  Bill  of  Rights.  In  the  meantime,  I  ask 
that  the  amendment  may  lie  on  the  table  and  be  printed. 

Resolved,  That  the  report  of  the  Committee  on  Preamble,  Bill  of  Rights,  etc.,  be 
amended,  as  follows: 

That  the  preamble  reported  on  page  4,  of  said  report,  be  stricken  out  and  the  fol- 
lowing substituted  in  lieu  thereof: 
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PREAMBLE. 

Whereas,  the  delegates  and  representatives  of  the  good  people  of  Virginia,  in  con- 
vention assembled  on  the  twenty-ninth  day  of  June  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  seventy-six,  reciting  and  declaring  that,  whereas  George  the  Third, 
King  of  Great  Britain  and  Ireland  and  Elector  of  Hanover,  before  that  time  entrusted 
with  the  exercise  of  the  kingly  office  in  the  government  of  Virginia,  had  endeavored  to 
pervert  the  same  into  a  detestable  and  insupportable  tyranny,  by  putting  his  negative 
on  laws  the  most  wholesome  and  necessary  for  the  public  good;  by  denying  his  gov- 
ernors permission  to  pass  laws  of  immediate  and  pressing  importance,  unless  suspended 
in  their  operation  for  his  assent,  and  when  so  suspended,  neglecting  to  attend  to  them 
for  many  years;  by  refusing  to  pass  certain  other  laws  unless  the  persons  to  be  bene- 
fitted by  them  would  relinquish  the  inestimable  right  of  representation  in  the  Legis- 
lature; by  dissolving  legislative  assemblies  repeatedly  and  continually,  for  opposing 
with  manly  firmness  his  invasion  of  the  rights  of  the  people;  when  dissolved,  by  refus- 
ing to  call  others  for  a  long  space  of  time,  thereby  leaving  the  political  system  without 
any  legislative  head;  by  endeavoring  to  prevent  the  population  of  our  country,  and  for 
that  purpose  obstructing  the  laws  for  naturalization  of  foreigners;  by  keeping  among 
us,  in  time  of  peace,  standing  armies  and  ships  of  war;  by  affecting  to  render  the  mili- 
tary independent  of  and  superior  to  the  civil  power;  by  combining  with  others  to  sub- 
ject us  to  a  foreign  jurisdiction,  giving  his  assent  to  their  pretended  acts  of  legislation 
for  quartering  large  bodies  of  armed  troops  among  us;  for  cutting  off  our  trade  with 
all  parts  of  the  world;  for  imposing  taxes  on  us  without  our  consent;  for  depriving  us 
of  the  benefit  of  the  trial  by  jury;  for  transporting  us  beyond  the  seas  for  trial  for  pre- 
tended offenses;  for  suspending  our  own  legislatures  and  declaring  themselves  invested 
with  power  to  legislate  for  us  in  all  cases  whatsoever;  by  plundering  our  seas,  ravaging 
our  coasts,  burning  our  towns,  and  destrojdng  the  lives  of  our  people;  by  inciting  in- 
surrection of  our  fellow  subjects  with  the  allurements  of  forfeiture  and  confiscation; 
by  prompting  our  negroes  to  rise  in  arms  against  us — those  very  negroes  whom,  by  an 
inhuman  use  of  his  negative,  he  had  refused  us  permission  to  exclude  by  law;  by  en- 
deavoring to  bring  on  the  inhabitants  of  our  frontiers  the  merciless  Indian  savages, 
whose  known  rule  of  warfare  is  an  undistinguished  destruction  of  all  ages,  sexes  and 
conditions  of  existence;  by  transporting  hither  a  large  army  of  foreign  mercenaries  to 
complete  the  work  of  death,  desolation  and  tyranny  then  already  begun,  with  circum- 
stances of  cruelty  and  perfidy  unworthy  the  head  of  a  civilized  nation;  by  answering 
our  repeated  petitions  for  redress  with  a  repetition  of  injuries;  and,  finally,  by  abandon- 
ing the  helm  of  government  and  declaring  us  out  of  his  allegiance  and  protection;  by 
which  several  acts  of  misrule  the  government  of  this  country,  as  before  exercised  under 
the  crown  of  Great  Britain,  was  totally  dissolved — did,  therefore,  having  maturely  con- 
sidered the  premises  and  viewing  with  great  concern  the  deplorable  condition  to  which 
this  once  happy  country  would  be  reduced  unless  some  regular,  adequate  mode  of  civil 
policy  should  be  speedily  adopted  in  compliance  with  the  recommendation  of  the  Gen- 
eral Congress,  ordain  and  declare  a  form  of  government  for  Virginia. 

And  Whereas,  a  convention  held  on  the  second  day  of  June,  one  thousand  seven 
hundred  and  eighty-eight,  ratified  the  Constitution  of  the  United  States  of  America  and 
proposed  certain  amendments  thereto: 

And  Whereas,  a  convention  held  on  the  fifth  day  of  October,  one  thousand  eight 
hundred  and  twenty-nine,  did  propose  to  the  people  of  this  Commonwealth  an  amended 
Constitution  or  form  of  government  which  was  ratified  by  them: 

And  Whereas,  a  convention  held  on  the  fourteenth  day  of  October,  one  thousand 
eight  hundred  and  fifty,  did  propose  to  the  people  of  this  Commonwealth  an  amended 
Constitution  or  form  of  government  which  was  ratified  by  them: 

And  Whereas,  a  convention  held  on  the  thirteenth  day  of  February,  one  thousand 
eight  hundred  and  sixty-one,  did  repeal  the  ratification  of  the  Constitution  of  the  United 
States  of  America,  and  resume  all  the  rights  and  powers  granted  under  said  Constitu- 
tion: 

And  Whereas,  during  the  war  between  the  States,  conventions  held  on  the  thir- 
teenth day  of  May  and  the  eleventh  day  of  June,  one  thousand  eight  hundred  and  sixt3"- 
one,  respectively,  in  which  the  great  body  of  the  people  of  this  Commonwealth  had  no 
representation,  severed  from  this  Commonwealth  the  territory  now  composing  the  State 
of  West  Virginia,  which  said  act  of  said  conventions  was  never  ratified  by  the  people 
of  this  Commonwealth,  but  was  maintained  by  the  civil  and  military  power  of  the 
United  States  of  America; 

And  Whereas,  during  the  war  between  the  States  another  convention  held  on  the 
thirteenth  day  of  February,  one  thousand  eight  hundred  and  sixty-four,  and  in  which 
the  great  body  of  the  people  of  this  Commonwealth  had  no  representation,  did  declare 
an  amended  Constitution  or  form  of  government  for  this  Commonwealth  which  was 
never  ratified  by  the  people  of  this  Commonwealth; 

And  Whereas,  a  convention  held  on  the  third  day  of  December,  one  thousand  eight 
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hundred  and  sixty-seven,  under  the  military  power  and  authority  of  the  United  States 
of  America,  did  propose  to  the  people  of  this  Commonwealth  an  amended  Constitution 
or  form  of  government,  which  was  by  them  ratified  in  part  and  rejected  in  part; 

And  Whereas,  by  an  act  of  the  General  Assembly  of  Virginia,  approved  the  fifth 
day  of  March,  one  thousand  nine  hundred,  the  question  "Shall  there  be  a  convention 
to  revise  the  Constitution  and  amend  the  same?"  was  submitted  to  the  electors  quali- 
fied to  vote  for  members  of  the  General  Assembly  of  this  Commonwealth  and  a  majority 
of  such  electors  voting  upon  such  question  were  in  favor  of  such  convention; 

And  \\Tiereas,  the  General  Assembly  at  its  next  session  did  provide  by  law  for  the 
election  of  delegates  to  such  convention; 

We,  therefore,  the  delegates  of  the  good  people  of  Virginia,  elected  and  in  con- 
vention assembled,  in  pursuance  of  said  acts,  do  propose  the  following  amended  Consti- 
tution and  form  of  government  for  this  Commonwealth. 

Mr.  Braxton:  I  present  an  amendment  to  the  report  of  the  Committee  on  Preamble 
and  Bill  of  Rights.   I  should  like  to  have  it  read  and  lie  on  the  table. 

The  amendment  was  read,  ordered  to  lie  on  the  table  and  to  be  printed,  as  follows: 

Section  — .  That  in  controversies  respecting  property  and  in  suits  between  man 
and  man,  the  trial  by  jury  is  preferable  to  any  other  and  ought  to  be  held  sacred.  Juries 
in  civil  cases  shall  consist  of  not  less  than  three  and  not  more  than  seven  men;  the 
General  Assembly  may  classify  civil  cases,  and  prescribe  the  number  of  jurors,  within 
the  limits  above  named,  for  each  class  of  cases.  A  majority  of  any  such  jury  may 
render  a  verdict,  upon  the  failure  of  the  jury  to  agree  unanimously  after  six  hours  of 
deliberation. 

Mr.  R.  Walton  Moore:  I  wish  to  give  notice  that  the  following  amendment  will  be 
proposed  to  the  report  of  the  Committee  on  Preamble  and  Bill  of  Rights: 

Amendment  to  Section  8  of  the  Bill  of  Rights,  as  reported  by  the  committee. 
Strike  out  all  of  section  after  the  word  "peers"  and  substitute  the  following: 
The  General  Assembly  may  by  law  provide  for  the  trial,  by  justices  of  the  peace, 
without  a  jury,  of  a  man  accused  of  any  criminal  offence  not  punishable  by  death  or  con- 
finement in  the  penitentiary,  but  in  all  such  cases  the  General  Assembly  shall  preserve 
the  right  of  the  accused  to  an  appeal  and  trial  by  jury  in  the  appellate  court. 

The  General  Assembly  may  provide  by  law  for  juries  consisting  of  less  than  twelve 
men  for  the  trial  of  persons  accused  of  criminal  offences  not  punishable  by  death  or  con- 
finement in  the  penitentiary,  and  may  classify  such  cases  and  prescribe  the  number  of 
jurors  for  each  class  of  cases. 

On  motion  of  jMr.  Summers,  the  Convention  adjourned  until  to-morrow,  Saturday, 
July  27,  1901,  at  12  o'clock  M. 


SATURDAY,  July  27,  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  Richard  Mcllwaine,  D.  D. 

Mr.  J.  W.  Gordon  offered  the  following  amendment  to  the  Preamble  and  Bill  of 
Rights : 

Resolved,  That  the  report  of  the  Committee  on  Preamble  and  Bill  of  Rights  be 
amended  by  striking  out  the  preamble  reported  by  the  committee  and  substituting  there^ 
for  the  following: 

We,  the  people  of  Virginia,  duly  assembled  in  convention  through  our  representa- 
tives, according  to  law,  with  gratitude  to  God  for  His  past  favors,  and  invoking  His 
blessing  upon  the  result  of  our  deliberations,  do  ordain  and  establish  the  following 
system  of  government  for  the  Commonwealth. 

Mr.  Withers,  from  the  Committee  on  Reduction  of  Expenses,  submitted  a  report, 
which  was  read  as  follows: 
7 — Const.  Deb 
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To  the  President  of  the  Convention: 

The  Committee  on  Reduction  of  Expenses  beg  leave  to  submit  the  following  recom- 
mendations as  to  the  judiciary  system  of  the  State: 

1.  We  recommend  that  the  entire  County  Court  system  be  abolished. 

2.  We  recommend  that  the  Circuit  Court  system,  as  now  constituted,  be  abolished. 

3.  We  recommend  in  the  stead  of  the  present  Circuit  and  County  Court  systems  the 
following: 

The  division  of  the  State  into  twenty  circuits,  each  of  which  circuit  shall  have  a 
residing  judge,  who  shall  receive  a  salary  of  $2,000  per  annum  and  $250  per  annum  for 
expenses,  in  lieu  of  the  present  mileage  allowance. 

Each  circuit  shall  have  a  prosecuting  attorney,  whose  salary  shall  be  $1,500  per 
annum,  with  an  allowance  of  $150  per  annum  for  expenses,  who  shall  perform  the 
duties  of  the  present  Commonwealth's  Attorney. 

4.  That  there  shall  be  held  in  each  county  of  each  circuit  not  less  than  three  terms 
per  annum,  and  such  other  terms  as  may  be  found  necessary  for  the  convenient  despatch 
of  the  business  of  the  court;  and  terms  may  be  designated  for  the  trial  of  civil  or  crimi- 
nal causes. 

5.  That  the  Legislature  have  power  hereafter  to  create  such  additional  circuits  as 
may  prove  necessary  or  advisable,  provided  that  any  circuit  so  created  shall  not  con- 
tain less  than  sixty  thousand  inhabitants. 

6.  We  further  recommend  that  the  jurisdiction  of  matters  of  probate,  administra- 
tion, etc.,  be  conferred  in  vacation  upon  the  clerk  of  the  Circuit  Court  in  each  of  the 
respective  counties,  cities  or  towns,  and  that  all  matters  pertaining  to  roads,  bridges, 
etc.,  be  vested  in  the  proper  county  authority  established  by  this  Constitution. 

7.  We  further  recommend  that  all  Corporation  or  Hustings  Courts  in  cities  or 
towns  of  less  than  12,500  inhabitants  be  abolished,  and  that  the  jurisdiction  of  such 
courts  so  abolished,  be  conferred  upon  the  Circuit  Court  of  the  district  in  which  such 
city  or  town  is  located,  and  that  the  question  of  whether  or  not  a  Circuit  Court  shall 
be  established  and  held  in  such  city  or  town  shall  be  determined  by  law. 

8.  The  above  recommendations,  in  our  opinion,  should  not  take  effect  until  Janu- 
ary 1,  1904,  the  end  of  the  present  term  of  the  County  Court  judges,  and  we  recom- 
mend that  the  Circuit  Court  judges,  whose  terms  will  expire  January  1,  1903,  be  al- 
lowed to  hold  over  until  this  recommendation,  if  adopted,  takes  effect.  The  terms  of 
the  Corporation  Courts,  recommended  in  this  report  to  be  abolished,  begin  and  end  at 
separate  times,  and  no  uniform  provision  can  be  made  as  to  when  their  terms  shall 
expire,  and  we  leave  this  matter  to  the  wisdom  of  the  Judiciary  Committee. 

9.  If  this  recommendation  takes  effect,  it  will  result  in  the  abolition  of  the  Cor- 
poration Courts  of  Bristol,  Buena  Vista,  Charlottesville,  Fredericksburg,  Manchester, 
Radford,  Staunton,  and  Winchester.  It  will  result,  therefore,  in  the  diminishing  of  the 
officials  of  our  judiciary  system  as  follows: 

Eight  corporation  judges,  eighty-five  county  judges,  one  hundred  and  eight  cor- 
poration and  county  clerks,  and  one  hundred  and  eight  Commonwealth's  attorneys,  as 
well  as  the  abolition  of  our  present  Circuit  Court  system,  and  in  the  stead  thereof 
we  recommend  the  substitution  of  twenty  circuit  judges,  twenty  prosecuting  attorneys, 
which  will,  of  course,  necessitate  a  clerk  for  each  county  or  city  wherein  a  circuit  court 
is  held. 

10.  We  further  recommend  that  in  all  cities  in  which  corporation  or  other  city  courts 
are  retained  there  shall  be  held  no  term  of  the  Circuit  Court,  unless  and  except  a  city 
shall  have  a  population  of  45,000,  in  which  case,  or  cases,  such  city  or  cities  shall  be 
made  and  constituted  a  part  of  contiguous  circuits. 

11.  We  are  of  the  opinion  that  the  changes  recommended  in  the  judiciary  system 
will  result  in  a  very  large  and  substantial  reduction  of  the  expenses  thereof,  without 
impairing  its  efficiency. 

Respectfully  submitted, 

EUGENE  WITHERS,  Chairman. 

Mr.  Summers  submitted  a  resolution  providing  an  Oath  to  Officers. 
On  motion  of  Mr.  Barham,  the  Convention  adjourned  until  Monday,  July  29,  1901,  at 
12  o'clock  M. 


MONDAY,  July  29,  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  W.  F.  Dunaway,  D.  D. 

Resolutions  were  offered  by  Mr.  Pedigo  on  a  Special  Tax  for  ex-Confederate  Sol- 
diers; by  Mr.  Ingram  on  Cities  and  Towns. 
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Mr.  AVysor  submitted  the  following  amendment  to  the  report  of  the  Committee  on 
Preamble  and  Bill  of  Rights,  ^Yhich  was  read  and  ordered  to  lie  on  the  table  and  to  be 
printed: 

TMiereas,  by  an  act  of  the  General  Assembly  of  Virginia,  approved  March  5,  1900, 
the  question  "Shall  there  be  a  convention  to  revise  the  Constitution  and  amend  the 
same?"  was  submitted  to  the  people;  and,  whereas,  no  Constitution  should  be  fastened 
upon  a  free  and  enlightened  people  without  their  having  had  an  opportunity  to  approve 
or  disapprove  the  same;  and, 

Whereas,  as  has  been  well  said  by  Judge  Cooley,  perhaps  the  greatest  constitutional 
authority  in  the  United  States,  and  whose  opinion  is  sustained  by  a  uniform  and  almost 
unbroken  current  of  authority:  "The  Constitutional  Convention  is  the  representative 
of  sovereignty  only  in  a  very  qualified  sense,  and  for  the  specific  purpose,  and  with  the 
restricted  authority,  to  put  in  proper  form  the  questions  of  amendment  upon  which  the 
people  are  to  pass;  but  the  changes  in  the  fundamental  law  of  the  State  must  be  enacted 
by  the  people  themselves;"  and, 

VvTiereas,  the  Democratic  party,  of  whose  votaries  this  Convention  is  largely  com- 
posed, on  the  second  day  of  May,  1900,  at  Norfolk,  Ya.,  in  convention  assembled,  did 
make  the  calling  of  the  Constitutional  Convention  a  party  issue,  and  in  its  platform  then 
and  there  promulgated,  expressed  its  sense  that  when  the  "Constitution  shall  have  been 
framed  it  shall  be  submitted  to  the  people  for  ratification  or  rejection;"  and, 

TMiereas,  the  General  Assembly  of  Virginia  by  another  act  approved  February  16, 
1901,  provided  for  the  election  of  delegates  to  this  Convention  and  declared  that  the 
new  Constitution  should  be  submitted  to  the  qualified  voters  for  their  ratification  or  re- 
jection, thereby  recognizing  the  impregnable  proposition  that  changes  in  the  funda- 
mental law^  must  be  enacted  by  the  people  themselves,  and  reaffirming  the  solemn 
promise  of  the  Norfolk  Convention  that  the  Constitution  when  framed  shall  be  sub- 
mitted to  the  people;  and, 

VTiereas,  the  people  by  all  of  these  acts  and  proceedings  were  unmistakably  led  to 
the  belief  that  the  new  Constitution  would  be  submitted  to  the  people  for  ratification 
or  rejection,  and  would  not  otherwise  have  called  the  Convention;  and, 

\Miereas,  some  persons  opposed  to  submission  express  an  unholy  fear  that  the  new 
Constitution,  if  submitted  to  the  people,  would  be  rejected,  thereby  ignoring  the  right 
of  the  people  to  reject  it,  if  in  their  good  judgment  they  should  see  proper  so  to  do,  and 
asserting  the  right  to  compel  the  people  to  accept  the  new  Constitution  whether  it  suits 
them  or  not;  and, 

VTiereas,  the  submission  of  the  Constitution  to  an  abridged  electorate  would  dis- 
franchise a  number  of  voters  under  the  present  Constitution  without  authority  or  war- 
rant of  law;  and, 

VTiereas,  the  frequent  assertion  that  former  constitutions  of  Virginia  were  sub- 
mitted to  an  abridged  electorate  is  wholly  contrary  to  the  fact,  and  only  calculated  to 
mislead,  some  former  constitutions  having  been  stibmitted  to  an  enlarged  electorate, 
but  none  to  an  abridged  electorate,  and  the  two  principles  being  as  opposite  as  the 
poles;  and, 

VTiereas,  under  the  facts  and  circumstances,  either  a  proclamation  of  the  new  Con- 
stitution, or  a  submission  thereof  to  an  abridged  electorate,  is  unprogressive,  undemo- 
cratic, unrepublican,  un-American,  a  breach  of  faith  on  the  part  of  the  Democratic  party 
which  would  subject  it  to  the  criticism-  of  political  perfidy,  and  would  be  an  act  of 
usurpation  unparalleled  for  presumption  in  the  history  of  the  Commonwealth;  and, 

Vhereas,  it  is  our  political,  legal,  moral,  and  patriotic  duty  to  submit  the  new  Con- 
stitution to  the  voters  under  the  present  Constitution  for  their  ratification  or  rejection, 
and  it  is  the  sense  of  this  Convention  that  it  be  so  submitted;  therefore,  be  it — 

Resolved,  That  the  report  of  the  Committee  on  Preamble  and  Bill  of  Rights  be 
amended  so  that  the  concluding  clause  of  the  preamble  will  read  as  follows: 

We,  therefore,  their  delegates  so  elected  and  in  convention  assembled,  do  propose 
to  the  good  people  of  Virginia  the  following  revised  and  amended  Constitution  as  the 
form  of  government  for  this  Commonwealth. 

Mr.  Thomas  L.  INIoore  stibmitted  the  following  amendment  to  the  report  of  the  Com- 
mittee on  Preamble  and  Bill  of  Rights,  which  was  read  and  ordered  to  lie  on  the  table 
and  to  be  printed: 

On  page  4  of  report  of  Committee  on  Preamble  and  Bill  of  Rights,  strike  out  para- 
graph three,  and  insert  in  lieu  thereof  the  following: 

We,  therefore,  the  delegates  of  the  good  people  of  Virginia,  so  elected  and  in  con- 
vention assembled,  do  propose  to  the  electorate  of  A^irginia,  as  constituted  on  the  fifth 
day  of  March,  1900,  to  be  ratified  or  rejected  by  a  majority  of  said  electorate  voting 
upon  the  question  of  "ratification  or  rejection,"  the  following  form  of  government. 
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MR.  GREEN  ON  PREAMBLE  AND  BILL  OF  RIGHTS. 

On  motion  of  Mr.  Green,  the  Convention  resolved  itself  into  Committee  of  the  Whole 
to  consider  the  report  of  the  Committee  on  Preamble  and  Bill  of  Rights,  Mr.  Turnbull  in 
the  chair. 

Mr.  Green:  Mr.  Chairman,  in  submitting  this  report  from  the  Committee  on  Pre- 
amble and  Bill  of  Rights,  I  trust  the  Convention  will  indulge  me  for  a  very  short  time 
in  an  explanation  of  the  reasons,  which  are  not  given  in  the  report,  that  induced  the 
changes  which  have  taken  place. 

I  wish  to  say,  sir,  that  no  man  can  entertain  a  higher  respect  for  the  Bill  of  Rights 
of  1776  and  for  the  heroes  who  framed  that  bill  than  every  member  of  the  Committee  on 
Preamble  and  Bill  of  Rights.  I  wish  to  say  that  we  adopted,  as  far  as  we  thought  we 
possibly  could,  its  provisions.  No  higher  admiration  could  be  felt  for  that  paper  than  we 
feel.  Wherever  it  was  changed  the  change  was  brought  about  by  what  we  considered  the 
imperative  necessity  of  the  present  day. 

It  must  be  remembered,  sir,  that  this  Convention  meets  nearly  a  century  and  a 
quarter  after  the  Convention  of  1776.  What  was  a  small  people  then,  with  small  area, 
with  little  international  connection  and  little  reliance  upon  outside  opinion  or  outside 
thought,  has  grown  into  a  great  people,  with  extensive  and  large  connections  and  alli- 
ances of  every  kind.  It  seemed  to  us,  therefore,  a  necessity  that  we  should,  in  framing 
a  Bill  of  Rights,  accommodate  it  to  what  seems  to  be  a  different  state  of  society  existing 
now  from  the  state  of  society  existing  at  the  time  of  the  formation  of  our  government. 

All  things  change,  sir.  Even  in  this  instance,  we  find  changes  in  the  language  neces- 
sary. I  will  state  one  only,  but  still  it  is  a  change.  In  the  language  as  it  was  written  by 
Addison,  and  learned  from  "The  Spectator,"  by  the  drawer  of  the  Bill  of  Rights  of  1776, 
is  found  the  word  "unalienable."  The  word  "inalienable"  was  substituted  for  the  word 
"unalienable"  simply  because  any  man  who  turned  to  a  dictionary  would  find  that  "un- 
alienable," which  was  an  excellent  word  in  1776,  has  become  as  obsolete  now  as  was  the 
phrase  "innocuous  desuetude"  until  several  years  ago,  when  it  was  revived. 

Other  changes  have  been  rendered  necessary  by  the  conditions  in  which  we  find  our 
State.  We  have  a  new  class  of  population.  We  have  a  new  class  in  our  courts,  demand- 
ing rights,  small  and  insignificant — civil  rights,  such  as  did  not  exist  and  were  not  as- 
serted to  any  great  extent  in  the  days  when  the  Bill  of  Rights  was  drawn. 

With  that  view,  sir,  these  changes  have  been  made.  Now,  what  are  they?  I  will 
take  them  up,  with  the  permission  of  the  Convention,  seriatim,  and  try  to  explain  the 
grounds  on  which  we  thought  they  were  necessary  and  on  which  we  hoped  they  would 
commend  themselves  to  the  Convention. 

Sections  one,  two,  three,  four,  seven,  nine,  ten,  twelve,  thirteen,  fourteen,  fifteen  and 
sixteen,  constituting  twelve  sections  of  the  sixteen  sections  of  the  Bill  of  Rights  of  1776, 
remain  wholly  unchanged.    On  that  we  had  no  difference  of  opinion  in  our  committee. 

The  first  change  that  occurs  is  the  addition  in  Section  5  of  the  Bill  of  Rights  of 
1776  of  the  word  "judicial"  in  the  enumeration  of  the  governmental  powers  which  should 
be  kept  separate  and  distinct. 

Now,  in  1776  the  judicial  tenure  was  for  life.  The  provision  of  the  fifth  section  of 
that  Bill  of  Rights  was  "that  the  legislative  and  executive  departments  should  be  kept 
separate  and  distinct,"  omitting  the  judicial  department,  because  that  judicial  depart- 
ment was  a  life  tenure,  and  because  the  section  further  provided  that  the  legislative 
and  executive  officers  should  be  returned  to  the  body  of  the  people  and  be  re-elected  or 
not,  as  the  people  and  the  laws  provided. 

In  1850  the  judges  were  made  not  of  life  tenure,  but  they  were  made  elective,  and 
for  a  specified  term.  It  seemed  to  us,  therefore,  that  we  ought  to  adopt  the  theory  then 
brought  about  in  this  State,  that  all  these  officers,  the  legislative,  the  executive  and  the 
judicial,  should  each  be  kept  separate  and  distinct.  And  it  seems  to  me,  sir,  to  be  more 
important  to  make  that  declaration  in  this  day  than  it  was  in  that  day.  The  great  guard 
and  protection  of  the  State  against  party  influences  and  partisan  views  is  the  judiciary. 
If  any  body  of  the  representatives  of  the  people  should  be  kept  unspotted  and  uncon- 
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taminated  by  association  with  any  other  department  of  the  government,  or  free  from 
its  influence  upon  it,  that  department  is  the  judiciary  department. 

For  that  reason,  and  for  that  reason  alone,  because  the  government  had  changed  its 
form  and  our  judges  had  ceased  to  be  elective  for  life,  it  was  declared  that  the  three  de- 
partments— the  judiciary,  as  well  as  the  executive  and  the  legislative — should  be  kept 
separate  and  distinct.  It  has  been  said  that  there  is  nothing  in  the  Bill  of  Rights  of 
1776  which  declares  that  they  shall  not  be  kept  separate,  and  that  is  true.  It  is  said 
there  is  nothing  in  the  Bill  of  Rights  of  1776  which  declares  that  the  Legislature  shall 
not  provide  that  they  shall  be  kept  separate  and  distinct.  That  is  true.  But,  if  it  is  nec- 
essary to  declare  that  one  department  shall  be  kept  separate  from  another,  and  the  gov- 
ernment as  formed  has  now  reached  such  a  state  that  it  is  desired  each  department  shall 
be  kept  separate,  surely  there  can  be  no  objection  to  adding  the  words  in  the  Bill  of 
Rights  that  they  shall  be  kept  separate  and  distinct — the  judiciary  from  the  executive 
and  the  legislative,  as  well  as  the  legislative  and  executive  distinct  from  each  other. 

The  next  change  I  beg  to  call  your  attention  to  is  the  omission  of  the  words  "fre- 
quent, certain  and"  in  the  description  of  elections.  Under  the  sixth  section  of  the  Bill 
of  Rights  of  1776  the  words  were  these: 

That  elections  of  members  to  serve  as  representatives  of  the  people,  in  assembly, 
ought  to  be  free;  and  that  all  men,  having  sufliclent  evidence  of  permanent  common 
interest  with,  and  attachment  to,  the  community,  have  the  right  of  suffrage,  and  cannot 
be  taxed  or  deprived  of  their  property  for  public  uses,  without  their  own  consent,  or 
that  of  their  representatives  so  elected,  nor  bound  by  any  law  to  which  they  have  not. 
in  like  manner,  assented,  for  the  public  good. 

In  that  section  the  committee  felt  called  upon  to  make  some  changes.  In  the  first 
place,  they  provided  not  merely  that  elections  of  members  to  serve  as  representatives  in 
the  General  Assembly  should  be  free,  but  that  all  elections  should  be  free.  They  saw  no 
reason  for  longer  confining  it  to  the  General  Assembly.  It  would  be  contrary  to  the 
genius  of  the  government  as  now  administered.  It  would  be  contrary  to  the  thought  and 
trend  of  the  American  people.  They  desire  all  their  officers  elected,  and  they  desire  all 
those  elections  to  be  free.  We  also  omitted  the  words  "frequent,  certain  and,"  and  pro- 
vided that  vacancies  should  be  supplied  by  regular  elections.  In  the  days  of  1776  the 
words  "frequent"  and  "certain"  meant  the  same  as  the  word  "regular."  The  users  of 
them  did  not  mean  to  say  there  should  be  an  election  every  week  or  every  month,  or 
every  year.  They  simply  meant  that  the  elections  should  be  at  certain  times  and  should 
be  regularly  held;  that  there  should  be  regular  elections,  at  regular  periods.  It  seemed 
to  us,  therefore,  that  "frequent"  and  "certain"  were  tautological;  that  they  were  suffi- 
ciently included  in  the  word  "regular,"  and  for  that  purpose  the  committee,  feeling  that 
it  was  best,  removed  those  words  from  the  section. 

The  Bill  of  Rights  of  1776  provided: 

That  all  men,  having  sufficient  evidence  of  permanent  common  interest  with,  and 
attachment  to,  the  community,  have  the  right  of  suffrage,  and' can  not  be  taxed,  or  de- 
prived of  their  property  for  public  uses  without  their  own  consent. 

We  have  added  the  words  "or  damaged  in,"  so  as  to  read: 

Can  not  be  taxed  or  deprived  of  or  damaged  in  their  property  for  public  uses  with- 
out their  own  consent. 

Now,  sir,  let  me  give  the  committee  an  instance  of  what  that  change  means.  Noth- 
ing is  better  established  by  the  uniform  decisions  of  the  courts  of  this  country  than  that 
damage  to  a  man's  property  is  not  included  in  the  words  "taken"  or  "deprived."  It  is 
held  that  there  must  be  a  taking  of  tangible  property  (and,  indeed,  it  has  been  estab- 
lished that  there  must  be)  for  public  purposes  before  the  man  who  is  injured  or  damaged 
by  the  use  made  of  his  property  can  complain  or  recover  damages.  The  result  of  that 
is  that  the  city  of  Richmond — and  I  take  Richmond  as  an  illustration  without  any  in- 
vidious distinction,  for  in  all  cities  it  is  the  same  way — a  man's  property  might  be  irre- 
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trievably  ruined  by  the  grading  of  a  street,  so  as  to  flood  all  the  water  upon  his  property 
and  drive  him  from  his  home,  and  if  none  of  his  property  had  been  taken  no  damages 
would  accrue  to  him.  Whatever  the  Convention  may  think  of  the  propriety  or  impro- 
priety of  so  enlarging  this  power  as  to  authorize  the  recovery  of  damages  in  such  a 
case — and  I  am  not  disposed  to  enter  now  upon  a  defence  of  that  measure — if  they  think 
a  man  ought  not  to  be  damaged  seriously  and  his  property  destroyed  for  the  public  use 
without  compensation,  then  that  is  a  necessary  provision,  either  here  or  in  the  legislative 
limitations,  to  secure  him  the  right  of  damages. 

I  admit,  sir,  I  am  free  to  say,  that  the  proper  place  for  such  a  provision  is  in  the 
limitations  placed  upon  legislative  authority.  No  member  of  the  committee  would  deny 
that.  Every  member  of  the  House  knows  that  it  would  be  there.  But  if  it  is  in  the 
legislative  acts,  they  will  find  the  support  on  which  it  must  stand  in  the  Bill  of  Rights. 
Let  it  be  remembered  that  the  Bill  of  Rights  rarely  ever  executes  itself.  The  provisions 
there  are  not  intended  as  real  enactments  of  law,  but  they  are  intended  as  a  guide  to 
the  legislative  restrictions  and  the  restrictions  of  the  other  powers  which  may  follow  in 
the  Constitution.  So  when  the  gentlemen  of  the  Legislative  Committee  come  to  consider 
this  question  they  will  find  in  the  Bill  of  Rights  the  authority  for  the  limitation  upon  the 
legislative  power  to  damage  private  property  for  public  uses  without  the  consent  of  the 
owner  or  without  compensation;  and  I  cannot  see  that  it  is  objectionable  that  it  should 
appear  there. 

Now,  as  compared  with  Section  8  of  the  Bill  of  Rights  of  1776,  we  inserted  the  pro- 
vision that  no  person  shall  be  put  twice  in  jeopardy  for  the  same  offence.  It  is  a  fact, 
sir,  that  those  words  have  never  before  appeared  in  a  Virginia  Constitution  or  in  the 
Bill  of  Rights.  It  is  a  fact,  sir,  that  we  have  heretofore  relied  upon  the  fundamental 
principle  of  English  law,  which  protects  the  accused  from  everlasting  persecution  by 
the  powerful  arm  of  the  State.  But  it  has  so  long  been  practiced,  it  has  been  so  long 
accepted  as  an  absolute  right  of  a  person  accused  of  crime,  that  he  shall  not  be  everlast- 
ingly harassed  by  the  power  of  the  State,  but  shall  have  his  fair  and  honest  trial  and 
then  go  to  punishment  or  to  freedom,  as  the  law  may  direct  and  as  the  case  may  be 
determined,  that  it  does  seem  to  me  if  there  is  a  fundamental  right  in  the  world  which 
ought  to  be  declared,  it  is  the  right  that  a  man  shall  not  twice  be  put  in  jeopardy  for 
the  same  offence.  That  it  has  never  appeared  before  in  any  Constitution  or  Bill  of 
Rights  does  not  by  any  means  indicate  that  the  time  has  not  come  when  it  should  appear. 

We  are  making  great  strides,  through  the  shrewdness  of  legislators  and  judges,  in 
the  direction  of  changes  of  laws.  No  man  can  tell  when  it  may  be  thought  necessary  to 
provide  that  a  man  shall  not  be  tried  more  than  once,  so  that  the  powers  of  the  State,  in 
the  hands  of  its  officers,  may  not  be  used  to  hound  him  down  almost  to  eternity.  If  it  is 
a  right,  if  it  is  an  accepted  right,  if  it  has  never  been  denied,  then  I  submit,  sir,  that  it 
is  one  of  the  inalienable  rights  which  every  free  man  and  every  American  ought  to  have 
the  right  to  claim  and  in  which  he  ought  to  be  protected  by  the  State. 

The  modification  of  section  8,  otherwise  complained  of,  is  one  which  seemed  to  the 
committee  eminently  proper.  Heretofore  in  Virginia  if  a  criminal  pleaded  guilty  at  the 
bar  of  the  court,  the  law  has  required  the  judge  to  empanel  a  jury  to  try  that  criminal 
and  to  pass  upon  his  guilt  or  his  innocence;  and  there  have  been  instances  time  and 
again  where  wrong-headed  jurors  have  hung  juries,  at  an  immense  expense  to  the  State, 
with  the  man  standing  before  the  court  and  the  jury  and  pleading  guilty  and  ready  to 
submit  to  his  punishment. 

Surely  the  State  ought  to  be  relieved  of  the  expense  of  empanelling  a  jury  in  a  case 
like  that.  Surely  when  a  man  has  committed  a  crime,  in  this  age  of  enlightenment  and 
under  the  guarded  rules  of  the  courts  of  the  present  day,  it  is  not  necessary  to  call  from 
their  homes  twelve  men,  at  a  large  expense  to  the  State,  to  determine  whether  the  man 
tells  the  truth  or  a  falsehood  when  he  pleads  guilty.  It  is  provided,  therefore,  that  in 
such  a  case,  or  in  a  case  where  a  man  consents  in  open  court  to  be  entered  on  the  records 
of  the  court,  to  be  read  of  all  men,  the  judge  may  proceed  to  assess  the  punishment 
without  the  intervention  of  the  jury.  That  seems  to  me,  sir,  to  be  a  step  in  the  in- 
terest of  facilitating  criminal  trials  and  of  speedier  criminal  trials,  and  above  all  in  the 
interest  of  the  economy  of  the  State. 
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That  section  was  further  amended  by  this  provision: 

And  the  General  Assembly  may  by  law  provide  for  the  trial,  by  justices  of  the 
peace,  without  a  jury,  of  a  man  accused  of  any  criminal  offense  not  punishable  by 
death  or  confinement  in  the  penitentiary,  but  in  all  such  cases  the  General  Assembly 
shall  preserve  the  right  of  the  accused  to  an  appeal  and  trial  by  jury  in  the  Appellate 
Court. 

Now,  I  beg  to  call  the  attention  of  the  Convention  to  the  fact  that  that  is  no  new 
provision  in  Virginia. 

In  1S94  the  Legislature  proposed  to  the  people  of  Virginia  an  amendment  to  the 
tenth  section  of  the  Bill  of  Rights  as  it  then  stood  embodying  that  verj-  section,  and  by 
an  almost  unanimous  vote  it  was  adopted  by  the  people.  It  has  stood  as  the  law  of  this 
State  from  the  time  when  it  was  proposed  by  the  Legislature  and  approved  to  the  pres- 
ent time.  We  hear  from  every  section  of  the  State  that  it  has  worked  immensely  to  the 
benefit  of  the  State,  that  it  has  saved  large  expenses,  that  it  has  facilitated  trials,  that 
it  has  saved  many  a  man  who  did  not  want  to  lie  in  jail  and  wait  for  the  coming  of  the 
court  and  the  indictment  by  a  grand  jury  and  a  long  trial  by  the  jury,  from  lying  in  jail, 
and  has  allowed  him  to  take  his  punishment  and  go  at  once.  No  right  of  his  is  injured. 
If  he  is  improperly  convicted,  if  the  judgment  is  against  his  view,  he  has  by  this  Bill  of 
Rights  the  right  to  appeal,  of  which  no  man  can  deprive  him,  and  on  that  appeal  he  is 
entitled  to  a  trial  by  jury  if  he  desires  it.  The  whole  object  of  the  section,  I  will  say  the 
whole  intention  of  it,  as  was  the  intention  of  the  people  when  they  passed  it  into  a  law, 
when  the  Legislature  adopted  it  under  the  vote  of  the  people — the  whole  intention  of 
the  people  was  to  avoid  just  such  trouble  as  arose  in  a  case  which  I  may  as  well  men- 
tion. 

In  the  city  of  Roanoke,  just  before  the  passage  of  this  act,  a  woman  was  arrested  for 
a  very  small  offence.  She  was  tried  and  sentenced  to  jail.  That  was  before  the  act  of 
1S94  and  the  adoption  by  the  Legislature  of  this  constitutional  amendment  which  we 
have  recommended.  She  appealed,  and  on  an  appeal  the  lower  court  was  reversed  and 
she  was  declared  entitled  to  a  jur^-  trial.  That  woke  up  the  people.  Everybody  who 
knows  anything  about  criminal  offences  of  the  present  day  knows  that  there  are  hun- 
dreds of  men  in  this  State  every  morning,  from  the  justice's  court  of  Richmond  to  the 
smallest  justice  in  the  county,  tried  for  minor,  insignificant  offences.  If  those  men  had 
to  be  sent  on  for  trial  by  jury  they  would  be  imprisoned  for  months,  and  if  they  were 
convicted  they  would  be  imprisoned  for  only  a  very  short  time.  They  would  have  to  be 
maintained  in  the  jails  awaiting  their  trial  at  the  cost  and  expense  of  the  State,  which, 
before  the  adoption  of  the  section  I  have  referred  to,  was  an  enormous  expense.  It  was 
thought  wise  and  in  the  interest  of  the  criminal,  I  will  say  in  these  minor  offences,  to 
enable  him  to  escape  as  soon  as  possible  from  whatever  fault  he  might  have  committed. 
And  so  a  provision  was  embodied  that  he  might  with  his  consent  (because  if  he  does  not 
consent  he  merely  demands  a  jury)  be  tried  for  the  insignificant  offence  and  punished 
as  the  magistrate  might  think  right. 

Vliat  has  been  the  result?  There  have  not  been  a  hundred  appeals  in  the  cases  of 
minor  offences  since  the  act  went  into  effect.  VTiat  will  be  the  result  if  we  remove  it? 
Every  case  of  petit  larceny,  every  case  of  assault,  every  minor  offence  that  you  can 
imagine  which  constitutes  a  crime  under  the  laws  of  the  State  of  Virginia  would  be  the 
subject  of  a  jury  trial,  and  the  costs,  as  I  have  said,  would  be,  as  they  were,  enormous. 
So  in  the  interest  of  all  parties,  citizen  and  criminal,  we  deem  that  a  wise  provision,  and 
we  beg  the  Convention  to  accept  it. 

There  is  one  other  provision.  In  civil  cases — that  is,  cases  involving  the  rights  of 
property — this  section  provides  that  the  Legislature  of  Virginia  may  provide  for  a  trial 
by  seven  jurors  instead  of  the  regular  jury  of  twelve.  Ve  have  retained  the  unanimity 
of  the  jury,  but  numberless  gentlemen  of  experience,  practicing  lawyers  from  all  por- 
tions of  the  State,  not  only  laid  upon  the  table  here  resolutions  asking  for  much  more 
radical  action  in  that  matter,  to-wit,  that  a  majority  of  the  jury  should  decide  a  case,  or 
that  we  should  descend  even  to  a  jury  of  three,  and  that  a  majority  of  the  three  should 
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decide  it,  but  we  were  urged  from  all  sections  of  the  State  by  lawyers  experienced  and 
watchful  of  the  interests  of  this  State,  that  this  system  of  a  jury  of  twelve  men  in  small 
cases  in  the  present  day,  involving  insignificant  sums,  is  exceedingly  costly  to  the  State, 
and  ought  to  be  avoided  as  far  as  possible.  In  many  sections  of  this  State,  notably  the 
white  sections,  this  rule  has  come  to  be  a  fixed  law,  and  the  judges  do  not  even  summon 
for  the  trial  of  civil  cases  more  than  seven  jurors. 

Ask  any  lawyer  from  those  sections  and  he  will  tell  you  that  it  acts  admirably  and 
is  a  great  saving  to  the  county  and  to  the  State.  It  is  a  serious  business  to  call  twelve 
men  from  their  business  at  home,  from  distant  parts  of  the  county,  and  keep  them  at 
court  three  or  four  days  to  try  somebody  who  has  stolen  ten,  fifteen,  or  twenty  dollars, 
or  people  who,  if  they  have  not  stolen  money,  are  quarreling  over  a  pig  or  cow.  We 
have  declined  to  interfere  with  a  man  who  has  stolen.  We  say,  "You  should  have  your 
jury  of  twelve;  we  will  stand  by  you  and  give  you  the  entire  jury  of  twelve;  but  when  a 
man  wants  to  sue  about  a  pig,"  we  say,  "'seven  men  are  enough  to  decide  your  case  of 
that  pig.  The  cost  of  a  jury  would  buy  you  three  or  four  or  a  dozen  pigs."  We  de- 
clined, therefore,  to  increase  the  number.  We  have  retained  the  unanimity  of  the  jury, 
which  I  respectfully  submit  is  a  great  safeguard  in  every  instance,  and  I  hope  it  will  be 
continued. 

Before  I  depart  from  the  section  which  I  have  just  been  discussing,  I  wish  to  state 
a  suggestion  made  to  me  on  the  floor  this  morning  in  regard  to  the  eleventh  section,  which 
reads : 

That  in  controversies  respecting  property  and  in  suits  between  man  and  man  a 
trial  by  jury  is  preferable  to  any  other,  and  ought  to  be  held  sacred;  but  the  General 
Assembly  may,  by  law,  prescribe  any  number  less  than  twelve,  but  not  less  than  seven, 
to  constitute  a  jury. 

It  has  been  suggested  to  me  that  there  might  arise  in  some  minds  a  misapprehen- 
sion as  to  whether  that  authority  to  the  General  Assembly  was  not  large  enough  to  in- 
clude a  jury  for  the  trial  of  criminal  cases.  I  may  say  to  the  Convention  that  a  jury 
ex  vi  termini  means  a  jury  of  twelve  men,  and  there  is  a  provision  that  they  shall  have 
a  trial  by  jury  in  the  eighth  section  of  this  instrument  in  criminal  cases.  I  do  not  think 
the  criticism  is  tenable,  but,  sir,  in  deference  to  the  gentleman  who  made  it  and  to  make 
it  certain,  for  it  is  wise  to  be  perfectly  certain  in  all  these  matters,  the  committee  will 
accept  the  suggestion.    The  clause  will  then  read : 

That  in  controversies  respecting  property  and  in  suits  between  man  and  man 
a  trial  by  jury  is  preferable  to  any  other,  and  ought  to  be  held  sacred;  but  the  General 
Assembly  may,  by  law,  in  such  cases — 

That  is  in  controversies  respecting  property — 

prescribe  any  number  less  than  twelve,  but  not  less  than  seven,  to  constitute  a  jury. 

I  hope  gentlemen  will  read  the  Bill  of  Rights  as  reported  with  the  words  "in  such 
cases"  inserted  so  as  to  read:  "but  the  General  Assembly  may,  by  law,  in  such  cases, 
prescribe  any  number  less  than  twelve. 

Paragraph  seventeen.  "That  neither  slavery  nor  involuntary  servitude,  except  as 
lawful  imprisonment  may  constitute  such,  shall  exist  within  this  State." 

The  committee  were  moved  to  retain  that  section  from  the  Bill  of  Rights  of  1867  by 
this  consideration.  There  were  in  that  Bill  of  Rights  sections  two  and  three.  I  will 
refer  now  only  to  section  two,  which  reads  thus: 

That  this  State  shall  ever  remain  a  member  of  the  United  States  of  America,  and 
that  the  people  thereof  are  a  part  of  the  American  nation,  and  that  all  attempts  from 
whatever  source  or  upon  whatever  pretext  to  dissolve  said  Union,  or  to  sever  said 
nation,  are  unauthorized,  and  ought  to  be  resisted  with  the  whole  power  of  the  State. 

That  also  contained  the  section  which  I  have  just  read,  providing  that  neither  slav- 
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ery  nor  involuntary  servitude  should  exist.  The  committee  saw  fit  to  strike  out  the  sec- 
ond section.  In  the  opinion  of  the  committee  whatever  may  have  been  the  opinion  of 
the  Convention  of  1867,  this  people  is  not  a  nation,  this  country  is  not  a  nation,  but  con- 
federated States. 

I  venture  to  say  that  if  such  an  article  as  the  one  which  I  said  we  have  stricken  out 
had  been  proposed  in  the  State  of  New  York  or  were  proposed  to-day  in  the  State  of 
New  York,  or  in  that  much  more  straight-laced  State,  Massachusetts,  a  large  number 
of  the  first  class  men  of  Massachusetts  would  be  seized  with  apoplexy  at  the  very  idea 
of  it.  They  do  not  admit  any  more  than  we  do  that  this  is  a  consolidated  nation.  That 
section  does  not  appear  in  any  Constitution  in  the  United  States  except  the  Virginia  Con- 
stitution. There  is  nothing  that  looks  toward  it  even  in  any  section  of  any  Constitution 
throughout  the  States  north  of  Mason  and  Dixon's  line.  I  say,  sir,  that  it  was  therefore 
properly  stricken  out. 

But  it  was  argued  before  the  committee  that  the  striking  out  of  sections  like  that 
which  taught  wrong  views  of  government  might  be  misunderstood,  and  would  be  the 
subject  of  jealousy  and  possibly  angry  criticism  on  the  part  of  persons  outside  of  the 
State.  It  was  deemed,  therefore,  wise  to  obviate  any  criticism  of  that  sort  by  retaining 
in  the  bill  what  is  admitted  to  be  a  fact,  and  what  was  in  the  bill  of  1867,  a  provision 
that  neither  slavery  nor  involuntary  servitude  should  longer  exist.  No  man  expects  it  to 
exist.  It  is,  as  it  has  been  wisely  said,  a  mere  statement  of  a  fact.  It  does  not  belong 
properly  to  the  fundamental  rights,  because  the  fundamental  rights  are  already  de- 
clared that  we  are  all  entitled  to  equal  liberty  and  freedom.  But  for  the  purpose  of  em- 
phasizing the  fact  to  those  on  the  outside  who  would  not  understand  the  motives  which 
actuated  us,  it  has  been  thought  wise,  and  I  hope  the  Convention  with  agree  with  us,  to 
retain  that  simple  announcement  and  statement  of  fact  in  the  Bill  of  Rights  and  not  to 
strike  it  out. 

We  added  also  the  following  section: 

IS.  The  rights  enumerated  in  this  Bill  of  Rights  shall  not  be  construed  to  limit 
other  rights  of  the  people  not  therein  expressed. 

I  do  not  think  they  would  probably  be  construed  in  that  way.  I  think  the  section 
Is  possibly  one  which  the  Bill  of  Rights  would  have  been  as  strong  without,  but  we  found 
it  there  and  we  deemed  it  best  to  follow  as  far  as  possible  the  landmarks  where  they 
did  not  interfere  with  our  ideas  of  what  really  was  the  true  theory  of  our  State  govern- 
ment. 

I  come  now,  sir,  to  the  second  article  of  the  Constitution,  because  you  will  observe 
that  we  have  made  the  Bill  of  Rights  the  first  article.  The  second  article  is  entirely 
new,  and  I  will  give  our  reasons  for  inserting  it.  The  second  section,  which  I  have  just 
read,  declared  this  to  be  a  nation  and  that  the  Union  should  not  be  dissolved,  and  the 
third  section  of  the  Bill  of  Rights  of  1867  provided,  "that  the  Constitution  of  the  United 
States  and  the  laws  of  Congress  passed  in  pursuance  thereof  constitute  the  supreme  law 
of  the  land  to  which  paramount  allegiance  and  obedience  are  due  from  every  citizen,  any- 
thing in  the  Constitution,  ordinances  or  laws  of  any  State  to  the  contrary  notwithstand- 
ing." 

Now,  the  second  and  third  sections  of  the  Bill  of  Rights  of  the  current  Constitution 
seemed  to  us  when  read  together,  to  propound  an  improper,  erroneous  theory  of  govern- 
ment. We  therefore  unanimously  agreed  to  strike  them  from  the  Bill  of  Rights  which 
we  would  present  to  this  Convention.  But  again,  we  were  met,  and  most  earnestly  met, 
by  gentlemen  of  great  ability  and  great  patriotism  with  the  assurances  that  as  sure  as 
those  sections  were  stricken  out  there  would  be  a  howl  raised  throughout  certain  States 
of  this  country  that  Virginia  had  already  repudiated  the  Constitution  of  the  United 
States.  Still  it  was  perfectly  evident  that  the  relation  of  the  States  to  the  general  gov- 
ernment had  no  proper  place  in  a  Bill  of  Rights.  The  Bill  of  Rights  is  intended  to 
secure  to  the  citizen  his  inalienable  rights.  The  relations  of  the  States  to  each  other 
and  of  the  States  to  the  general  government  and  of  the  general  government  to  the  States 
are  matters  of  constitutional  provision,  or  of  legislative  enactments,  and  belong  in  no 
.sense  to  what  can  be  termed  a  Bill  of  Rights. 
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The  second  and  third  sections  must  necessarily,  therefore,  in  any  reasonable  con- 
strued Bill  of  Rights  have  gone  out,  and  no  other  section  could  be  put  there  to  replace 
them  because  no  section  could  be  reasonably  framed  which  would  find  a  place  in  a  Bill  of 
Rights  which  determined  the  relations  of  the  general  government  and  the  State  of  Vir- 
ginia. 

Yielding,  therefore,  sir,  to  the  impression  made  upon  us  by  these  appeals,  and 
yielding,  also,  I  am  frank  to  say,  to  our  judgments,  we  deemed  it  wise  to  provide  an 
article  for  this  Constitution  which  has  never  been  in  any  Constitution  before,  but  to 
which  there  can  certainly  be  no  possible  objection  by  anybody.  I  will  read  it: 

Article  2.    Supremacy  of  the  United  States  Constitution. 

The  Constitution  of  the  United  States  and  the  laws  made  in  pursuance  thereof,  and 
all  treaties  made,  or  which  shall  be  made,  under  the  authority  of  the  United  States  shall 
be  the  supreme  law  of  the  land. 

That,  sir,  is  the  sixth  section  of  the  second  article  of  the  Constitution  of  the  United 
States  under  which  we  have  lived  from  the  beginning.  That  section  was  drawn  by  our 
own  fathers.  It  defines  accurately,  and  has  defined  for  all  time  the  relations  and  the 
proper  relations,  of  the  general  government  to  the  State,  and  of  the  State  to  the  general 
government.  Why  should  we  omit  it?  Why,  especially,  should  we  omit  it  at  a  time  like 
this,  when  we  are  under  the  eyes  of  critics,  and  jealous  critics,  who  are  seeking  by 
every  means  in  the  world  to  detect  and  expose  fault.  If  they  are  disposed  to  criticise  us 
for  leaving  out  the  second  and  third  sections,  which  declare  that  this  is  a  nation,  and 
every  State  must  remain  in  the  nation,  here  is  the  answer :  "We  have  taken  the  language 
of  your  own  Constitution  on  that  point,  and  we  are  willing  to  stand  by  it,  as  we  have  al- 
ready been."  You  cannot  object.  Therefore,  I  trust  that  that  section  will  meet  the  ap- 
probation of  the  Convention. 

I  have  put  off  to  the  last,  purposely,  as  we  put  it  off  purposely,  in  the  formation  of 
the  Bill  of  Rights,  the  Preamble.  We  were  moved,  sir,  after  much  consideration,  to  be- 
lieve that  it  was  best  to  omit  all  the  long  historical  recitals  of  former  constitutions,  and 
to  adopt  a  short  form,  such  as  has  been  adopted  in  every  State  now  in  the  Union,  I  be- 
lieve, except  Tennessee.  Many  of  the  forms  gentlemen  will  find  by  looking  at  the  pre- 
ambles, contain  six,  seven  or  eight  lines.  We,  therefore,  adopted  such  a  one  as  we 
thought  would  simply  show  the  powers  under  which  we  assembled  and  the  authority 
under  which  we  are  acting,  and  declared  that  this  Constitution  we  had  formed  and  or- 
dained, in  accordance  with  the  wishes  of  the  people  and  their  authority  as  granted. 

I  know,  sir,  that  to  some  there  is  a  sort  of  a  charmed  life  about  all  the  long  re- 
citals of  the  tyranny  and  terrors  of  King  George  in  the  Bill  of  Rights  which  we  have  here- 
tofore had.  I  know  that  it  seems  almost  to  them  the  life  of  a  nation  that  we  should 
continually  cling  to  the  recitals  of  the  wrongs  we  suffered.  But  I  cannot  sympathize 
with  it.  I  beg  gentlemen  to  remember  that  when  the  preamble  to  the  Bill  of  Rights  of 
1776  was  written  a  new  State  had  come  into  life  and  existence,  and  that  it  was  neces- 
sary to  give  to  the  world  some  reason  for  the  existence  and  birth  of  the  new  State;  that 
it  was  necessary  to  tell  them  why  we  declared  ourselves  free  and  independent,  and  to 
justify  ourselves  before  them  for  that  action. 

At  that  time  no  more  magnificent  paper  could  have  been  written.  It  was  a  noble 
declaration  and  enumeration  of  wrongs  and  outrages.  But  why  should  we  retain  it? 
We  have  lived  one  hundred  and  twenty-six  years.  We  are  known  to  be  a  State.  We  have 
no  longer  any  reason  for  justifying  our  existence  as  a  State  or  declaring  it  before  the 
people  of  the  world.  And,  sir,  I  humbly  submit  we  have  no  reason  for  retaining  against 
poor  old  George  the  Third  the  animosities  and  hatreds  which  that  instrument  declared. 
Doubtless  he  was  a  very  wicked  as  he  was  a  very  weak  old  man.  But,  sir,  let  it  pass 
into  oblivion.  Especially,  sir,  were  we  impelled  by  the  desire  to  have  it  pass  into  ob- 
livion because  there  are  other  things  nearer  home  and  of  more  recent  date  which  re- 
quired recital,  if  we  begin  historical  recitals.  We  had  to  explain  how  it  was  that  a 
rump  Parliament  met  in  Alexandria  and  declared  a  Constitution  for  Virginia.  We  had  to 
explain  how  it  was  that  Underwood  assembled  his  hosts  in  Richmond  and  declared  a 
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Constitution  for  Virginia.  We  had  to  explain  to  the  people  how  Virginia  had  become 
District  Number  1,  and  how  a  convention  had  assembled  on  the  order  of  a  military  au- 
thority.  Why  do  that? 

There  might  have  been  some  justification  in  1829  and  1850  for  the  recitals  of  the 
outrages  of  old  King  George.  It  might  have  been  said  it  was  done  for  the  purpose  of 
showing  the  continuity  of  the  government  from  the  first  day  of  its  birth  to  the  present 
time.  But  we  cannot  show  any  continuous  government  now.  A  great  gap  lies  between 
us  and  thirty  years  ago. 

The  government  undoubtedly  was  broken.  Virginia  stands  now  a  new  State,  re- 
habilitated, still  a  State.  It  overlooks  and  lays  aside — it  desires  to  lay  aside — in  the 
sleep  of  everlasting  oblivion  all  the  horrors  through  which  we  passed.  We  do  not  wish 
to  say  that  the  acts  under  which  they  assembled  in  1867  were  illegal  or  extraordinary, 
or  to  criticise  them  in  any  way.  We  do  not  wish  to  express  any  harsh  opinions  of  the 
proceedings  that  have  gone  before.  There  is  no  desire  to  arouse  our  people,  not  only  in 
hatred  to  George  the  Third,  but  in  hatred  to  the  Federal  government.  Let  us,  by  all 
means,  say  "the  committee  pass  these  things  over."  Lay  them  peacefully  in  their  grave 
and  let  them  rest  forever.  Let  us  follow  all  the  Constitutions  that  have  gone  before  us 
in  recent  years;  cease  to  recite  the  glories  of  the  past  and  turn  our  faces  to  the  future. 
Let  us  adopt  a  business-like,  straightforward,  short  declaration  as  our  preamble,  and  at 
once,  leaving  all  things  that  are  behind  us,  press  forward  to  the  great  glory  of  the 
future.   That  was  the  feeling  of  the  committee. 

No  man  can  sympathize — I  am  old  enough  to  do  it — more  than  I  with  the  feelings  of 
the  gentlemen  who  desire  to  retain  everything  that  belongs  to  the  past.  No  man  can 
feel  more  reverence  and  veneration  for  those  heroes  who  stand  guard  over  us  here  than 
I  do.  No  man  would  follow  more  honestly  and  anxiously  in  their  footsteps,  if  they  were 
here  to-day,  walking  and  leading  us  on  our  way.  But,  sir,  I  venture  to  say  that  with  the 
practical  mind  of  Mr.  Jefferson  and  the  practical  mind  of  Mr.  Mason,  if  they  were  here 
to-day  they  would  unite  with  this  committee  in  saying:  "Let  this  work  of  ours,  of  which 
you  seem  to  be  so  proud,  go  into  the  history  of  that  age,  and  now  with  the  new  century 
enter  upon  a  new  life."  I  say  with  the  utmost  reverence  and  the  utmost  respect  for 
them  and  the  highest  regard  and  respect  for  the  gentlemen  who  differ  with  me,  I  believe 
the  committee  has  done  the  very  best  that  can  be  done  under  the  circumstances.  (Ap- 
plause.) 

On  motion  of  Mr.  Dunaway,  the  Convention  adjourned  until  to-morrow,  Tuesday, 
July  30,  1901,  at  12  o'clock  M. 


TUESDAY,  July  30,  1901. 

The  Convention  met  at  12  o'clock  M. 

Prayer  by  Rev.  P.  B.  Price,  D.  D.,  of  Richmond. 

Resolutions  were  offered  by  Mr.  Hardy  on  the  System  of  Taxation;  by  Mr.  Eggleston 
on  Combining  the  Offices  of  Sheriff  and  Treasurer. 

A  resolution  providing  for  a  recess  of  twenty  days  excited  considerable  debate.  It 
was  defeated  by  the  narrow  margin  of  one  vote. 

On  motion  of  Mr.  Green,  the  Convention  adjourned  until  to-morrow,  Wednesday, 
July  31,  1901,  at  12  o'clock  M. 


WEDNESDAY,  July  31,  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  Richard  Mcllwaine,  D.  D. 

Resolutions  were  presented  by  Mr.  O'Flaherty  on  the  Elective  Franchise;  by  Mr, 
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Bristow  on  Manner  of  Voting  and  on  Liquor  Licenses;  by  Mr.  Withers  on  a  Corporation 
Commission;  by  Mr.  Barbour  on  Liquor  Licenses;  by  Mr.  W.  A.  Anderson  on  Purity  of 
Elections. 

Mr.  Withers:    The  Committee  on  Reduction  of  Expenses  instructs  me  to  make  a  re- 
port on  the  government  of  cities  and  towns. 
The  report  was  read  as  follows: 

To  the  President  of  the  Convention: 

The  Committee  on  Reduction  of  Expenses  respectfully  submit  the  following  report 
on  the  government  of  cities  and  towns: 

1.  We  recommend  that  Section  14  of  Article  VI.  of  the  Constitution  be  amended  by 
inserting  instead  of  the  words  "five  thousand"  in  the  first  and  second  lines  the  words 
"twelve  thousand  five  hundred, '  so  as  to  conform  to  our  recommendation  on  the  judiciary 
system,  by  which  we  recommend  the  abolition  of  corporation  courts  in  cities  or  towns 
of  less  than  twelve  thousand  five  hundred  inhabitants. 

2.  We  recommend  that  Section  15  be  so  amended  as  to  provide  that  in  cities  or 
towns  of  less  than  12,500  inhabitants  the  General  Assembly  may  prescribe  whether  or 
not  there  shall  be  a  circuit  court  for  such  city  or  town,  in  which  case  a  clerk  for  such 
court  would  have  to  be  elected,  and  in  cities  or  towns  of  more  than  12,500  inhabitants 
the  corporation  court,  or  any  other  court  created  by  law,  should  have  each  its  separate 
clerk,  and  in  any  city  of  more  than  45,000  inhabitants  there  should  likewise  be  elected 
a  circuit  court  clerk;  and  we  further  recommend  that  the  word  "six"  in  the  last  line  of 
this  section  should  be  eliminated  and  the  word  "four"  substituted  in  its  stead.  These 
amendments  limit  the  terms  of  all  clerks  to  four  years,  and  are  intended  to  provide  for 
the  election  of  a  clerk  for  every  court  of  every  city. 

3.  We  recommend  that  section  16  be  amended  by  inserting  the  word  "four"  in  the 
place  of  the  word  "two"  in  the  last  line,  so  that  the  Commonwealth's  attorney's  term 
of  oflQce  shall  be  four  instead  of  two  years. 

4.  We  recommend  that  Section  17  shall  be  likewise  amended  so  that  the  sergeant's 
term  of  oflBce  shall  be  four  instead  of  two  years,  and  this  additional  amendment: 
"Which  oflBcer  in  cities  of  less  than  12,500  inhabitants  shall  be  vested  with  the  duties 
now  imposed  upon  the  treasurer  of  such  city  or  town." 

5.  We  recommend  that  Section  18  be  amended  so  as  to  provide  that  in  all  cities  or 
towns  of  more  than  12,500  inhabitants  the  treasurer's  term  of  ofiice  shall  be  four,  instead 
of  three  years. 

6.  We  recommend  that  Section  19  be  so  amended  as  to  provide  that  the  term  of 
office  of  the  commissioner  of  the  revenue  shall  be  four  years. 

7.  We  recommend  that  Section  21  shall  be  so  amended  as  to  provide  for  the  elec- 
tion of  all  city  or  town  officers  at  the  time  and  in  the  manner  provided  for  election  of 
members  of  the  General  Assembly  in  this  Constitution;  which  amendment  would  do 
away  with  all  spring  elections  in  cities  or  towns. 

We  would  respectfully  report  that  we  can  not  go  further  into  these  provisions  of 
the  Constitution,  and  the  laws  passed  in  pursuance  thereof  for  the  reason  that  nearly 
every  city  and  town  in  the  State  have  charters  totally,  or  greatly  dissimilar,  and  it  is 
practically  impossible  for  the  committee  in  the  time  at  its  disposal  to  examine  and  re- 
port upon  these  separate  charters. 

EUGENE  WITHERS,  Chairman. 
On  motion  of  Mr.  Braxton,  the  Convention  adjourned  until  to-morrow,  Thursday, 
August  1,  1901,  at  12  o'clock  M. 


THURSDAY,  August  1,  1901. 

The  Convention  met  at  12  o'clock  M. 

Prayer  by  Rev.  W.  T.  Roberts,  of  Williamsburg. 

A  resolution  was  introduced  by  Mr.  Hatton  to  prevent  members  of  city  councils  and 
other  municipal  bodies  from  electing  themselves  to  office. 

On  motion  of  Mr.  Green,  the  Convention  resolved  itself  into  a  committee  of  the  whole 
upon  the  report  of  the  Committee  on  Preamble  and  Bill  of  Rights.   Mr.  Turnbull  in  chair. 

MR.  PETTIT  ON  BILL  OF  RIGHTS. 

Mr.  William  B.  Pettit  addressed  the  committee  in  behalf  of  the  minority  report  as 
7f  ollows : 

Mr.  Chairman,  finding  it  impossible  to  concur  in  the  report  of  the  majority  of  the 
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Committee  on  Preamble  and  Bill  of  Rights,  I  had  the  honor  of  submitting  a  minority 
report  from  that  committee,  and  I  propose  now  to  give,  as  well  as  I  may,  some  of  the 
views  which  constrained  me  to  take  that  course. 

After  hearing  the  very  lucid,  able,  and,  in  many  respects,  admirable  speech  made  by 
the  chairman  of  that  committee  a  few  days  ago  in  advocacy  of  the  majority  report,  it  was 
thought  that,  in  addition  to  the  views  presented  in  the  written  report  of  the  minority,  it 
would  be  well  for  those  who  advocate  that  report  to  say  something  orally  before  the  com- 
mittee of  the  whole. 

It  will  have  been  observed  by  those  members  who  listened  to  the  reading  of  each  of 
these  reports,  or  who  have  read  them  since  they  have  been  printed,  that  the  first,  and  I 
may  say  in  this  connection  a  very  prime,  objection  to  the  report  of  the  majority  is  the 
meagre  preamble  which  they  have  recommended  for  adoption. 

They,  saying  that  this  is  a  business  age  and  that  we  are  here  for  business,  propose  a 
preamble  which  recites  only  the  acts  of  the  Legislature  under  which  we  are  convened  to 
frame  a  Constitution.  They  have  departed  from  all  precedents  furnished  us  by  past  Con- 
ventions; and  when  I  am  able  to  claim  for  the  report  of  the  minority  that  it  is  in  accord- 
ance with  the  precedents  of  every  past  convention  which  has  ever  assembled  in  Virginia, 
I  think  there  is  thrown  upon  those  who  advocate  the  majority  preamble  the  duty  to  allege 
something  very  serious,  something  that  ought  to  control  the  minds  and  convictions  of 
men  in  opposition  to  what  has  been  in  the  past  the  uniform  course  of  every  convention 
we  have  ever  had. 

Now,  sir,  what  are  the  grounds  that  are  alleged  against  following  the  precedents  of 
past  conventions?  It  will  be  observed  that  by  the  minority  report  it  is  proposed  to  incor- 
porate into  the  preamble  to  be  prefixed  to  the  Constitution  that  this  Convention  may 
frame,  first  the  Declaration  of  Rights  as  framed  by  the  Convention  of  1776  as  handed 
down  to  us,  without  the  dotting  of  an  "i"  or  the  crossing  of  a  "t,"  by  that  magnificent 
Convention  of  1829-'30.  It  is  proposed,  in  the  second  place,  to  incorporate  the  preamble 
which  was  prefijxed  to  the  first  Constitution  ever  framed  by  an  organized  convention  in 
Virginia,  or  perhaps  in  America. 

It  is  said  that  this  preamble  consists  mainly  of  an  arraignment  of  King  George  the 
Third  for  his  many  acts  of  misrule;  that  he  has  been  dead  for  years;  that  there  is  no 
use  in  again  rehearsing  those  complaints  of  his  conduct,  of  the  wrongs  that  he  committed 
against  the  people  of  Virginia;  that  they  belong  to  the  dead  past,  upon  which  we  turn  our 
backs;  that  we  should  leave  them  to  be  taken  care  of  by  the  musty  tomes  of  the  day  in 
which  the  events  occurred  and  not  disturb  the  ashes  of  George  the  Third  or  his  descend- 
ants by  a  rehearsal  of  the  wrongs  that  he,  by  the  exercise  of  his  kingly  prerogative,  did 
to  the  people  of  Virginia. 

Sir,  it  is  a  mistake  to  assert  that  that  preamble  contains  only  an  arraignment  and 
denunciation  of  the  wrongs  committed  by  George  the  Third.  For  every  wrong  denounced 
against  him  the  right  that  he  trampled  upon  is  asserted,  and  it  is  for  the  retention  of  this 
recital  of  the  rights  made  in  that  preamble  that  we  desire  that  it  shall  be  continued  in 
the  future,  as  it  has  been  in  the  past,  and  prefixed  to  the  Constitution  which  we  shall 
frame.  Among  those  rights  is  the  right  of  trial  by  jury.  He  is  denounced  because  he  has 
deprived  the  people  of  Virginia  of  the  benefits  of  the  trial  by  jury;  and,  as  I  have  already 
stated,  for  every  crime  charged  against  George  the  Third  there  is  asserted  the  corre- 
sponding right  upon  which  he  had  trampled.  It  is  because  of  the  rights  that  that  instru- 
ment proclaims  and  declares  that  we  say  it  ought  not  to  be  omitted  from  our  proceedings 
here. 

It  is  said  that  these  things  occurred  one  hundred  and  twenty-five  years  ago;  that 
they  are  old,  and  that  there  is  no  reason  for  continuing  a  rehearsal  of  those  rights.  Mr. 
Chairman,  age,  instead  of  detracting  from  great  principles,  adds  cogency  to  them. 

Time  but  the  impression  deeper  makes. 
As  streams  their  channels  deeper  wear. 

A  people  who  forget  and  are  prepared  to  turn  their  backs  upon  the  brilliant  achieve- 
ments of  their  ancestors,  especially  when  those  achievements  are  connected  with  the 


110  DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 

origin  of  that  people  as  a  State,  are  almost  ready,  for  a  consideration,  for  largesses  that 
may  be  bestowed  upon  them,  to  accept  a  condition  that  will  make  them  willing  to  tender 
the  crown  to  another  Caesar. 

We  read  that  one  of  the  great  men  of  Athens  was  ostracised.  We  read  that  one  of 
those  who  wrote  his  name  upon  the  shell,  or  had  it  written  by  the  man  whom  it  was  pro- 
posed to  ostracise,  when  asked  why  he  desired  to  banish  this  eminent  citizen,  replied  that 
he  was  tired  of  hearing  people  call  him  Aristides  the  Just. 

I  am  sure  the  majority  of  the  members  of  this  committee  have  no  less  reverence  for 
the  principles  asserted  and  the  achievements  accomplished  by  those  past  worthies  than  1 
have,  and  I  do  not  desire  to  impute  to  them  the  feeling  of  that  citizen  of  Athens.  But  at 
the  same  time  I  insist  that  there  is  no  reason  for  omitting  from  the  preamble  we  are  to 
prefix  to  this  Constitution  a  single  statement  asserted  in  the  preamble  accompanying  the 
minority  report. 

The  distinguished  chairman  of  the  committee,  in  the  address  he  made  before  us  a 
few  days  ago,  said  it  may  have  been  excusable  in  the  Conventions  of  1829-'30  and  1850-'51 
to  retain  this  preamble,  but,  while  excusing  them,  he,  in  that  remark,  condemned  the 
action  of  those  conventions.  Is  it  to  be  said  that  any  man  here  believes  that  those  con- 
ventions did  wrong  in  retaining  the  preamble  prepared  by  Jefferson? 

And,  sir,  let  me  here  remark  that  that  preamble  is  not  simply  an  arraignment  of 
George  the  Third.  It  is  a  declaration  of  independence  of  his  rule  and  authority,  made  by 
the  people  of  Virginia  five  days  before  the  colonies  united  and  made  a  similar  declaration. 
Almost  every  crime  charged  in  that  latter  declaration  of  independence  is  charged  in  the 
preamble  prepared  by  Jefferson  and  prefixed  to  this  Constitution.  So  it  is  an  evidence  of 
the  heroic  action  of  our  forefathers  in  proceeding  alone,  without  regard  to  the  action  of 
the  other  colonies  of  America,  to  assert  the  dissolution  of  the  government  of  George  the 
Third  and  their  determination  to  go  on  and  frame  an  independent  government  for  the 
Old  Dominion  of  Virginia. 

You  will  not  find  in  any  authorized  publication  of  the  Constitution  of  the  United 
States  that  from  it  has  been  omitted  the  Declaration  of  Independence  framed  before  that 
Constitution  was  adopted.  You  will  not  find  in  any  publication  of  the  Constitution  of 
Virginia,  made  by  authority,  that  there  has  been  omitted  the  publication  along  with  it 
of  the  preamble  prefixed  to  the  original  Constitution. 

The  people  will  inquire,  the  people  will  demand  to  know,  how  it  is  that  we,  assembled 
here  in  the  first  year  of  the  twentieth  century,  have  so  far  forgotten  the  brilliant  achieve- 
ments of  our  ancestors  and  are  so  desirous  to  have  everybody  turn  his  back  upon  them, 
that  we  should  refuse  to  do  what  every  constitutional  convention  in  the  past  has  done.  I 
say,  sir,  that  I  can  see  no  substantial  reason  for  not  incorporating  in  the  preamble  which 
we  are  to  prefix  to  our  Constitution  a  recital  of  the  preamble  adopted  in  1776. 

But  more  than  that,  there  preceded  the  adoption  of  this  preamble  on  the  29th  day  of 
June,  1776,  the  adoption  of  the  famous  Bill  of  Rights  prepared  by  Mason.  That  Bill  of 
Rights  has  been  looked  upon  as  one  of  the  most  magnificent  recitals  of  the  rights  of  the 
people,  of  the  foundation  principles  of  all  just  government  that  ever  came  at  one  stroke 
from  the  pen  of  any  man.  Not  only  Virginians,  but  great  men  everywhere  have  paid  enco- 
miums to  that  magnificent  instrument,  and  those  encomiums  were  paid  to  the  instru- 
ment as  it  was  prepared  by  Mason.  The  preamble  which  we  propose  incorporates  that  Bill 
of  Rights  just  as  it  came  from  his  hand.  Are  we  to  be  asked  to  turn  our  backs  upon  the 
great  principles  asserted  there?  We  have  taken  pains  to  preserve  it  in  various  forms  in 
the  past.   What  reason  can  be  assigned  now  for  departing  from  this  uniform  practice? 

Sir,  even  the  Underwood  Convention  of  1867  had  so  much  respect  for  the  feelings  of 
the  people  of  Virginia  and  for  the  great  principles  announced  by  that  instrument  that 
they  not  only  did  not  refuse  to  prefix  it  to  the  Constitution,  but  they  incorporated  it  in 
the  Constitution  itself.  To  be  sure  they  added,  as  the  report  says,  some  anomalous  and 
incongruous  provisions,  but  in  other  respects  they  incorporated  that  Bill  of  Rights  into 
the  Constitution  as  it  came  from  the  hand  of  Mason. 

Now,  sir,  the  next  branch  of  the  discussion  involves  the  proposed  amendments  to  the 
Bill  of  Rights.    As  I  have  already  stated,  the  Convention  of  1829-30,  in  which  sat  three 
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or  four  of  the  compatriots  of  Mason,  changed  not  a  syllable  in  the  original  Bill  of  Rights. 
They  even  retained  the  word  to  which  exception  is  now  made  and  to  which  exception 
was  made  by  the  Convention  of  1850-51 — the  word  "unalienable."  We  are  told  that  that 
word  is  obsolete.  It  was  not  obsolete  when  it  was  used.  Everybody  now  understands  the 
meaning  of  it,  and  it  serves  as  internal  evidence  of  the  time  of  the  framing  of  the  instru- 
ment. Of  course,  sir,  that  is  a  matter  of  very  little  consequence.  It  does  not  disturb 
any  principle.  The  change  was  made  by  the  Convention  of  1850-51.  Some  other  changes 
that  did  not  affect  the  sense  of  the  original  bill  were  also  made  by  that  Convention — 
changes  that  did  not  disturb  a  single  principle  asserted  by  the  original  bill. 

But  what  are  the  changes  now  proposed  to  be  made?  Some  of  them,  if  not  all,  are 
in  my  opinion  very  serious  and  would  be  very  injurious  in  their  operation.  I  will  refer 
first  to  the  proposal  to  insert  the  words  "or  damaged  in"  between  the  words  "deprived 
of"  and  "their  property,"  found,  I  think,  in  the  sijith  section.  That  section,  in  respect  to 
this  matter,  declares  that  no  man  shall  be  deprived  of  his  property  without  his  consent 
or  the  consent  of  his  representatives.  That  is  all.  Not  a  word  is  said  about  damages. 
Not  a  word  is  said  about  compensation,  even  for  the  property  of  whicn  he  may  be  de- 
prived. That  is  left  for  legislative  action.  The  words  "or  damaged  in"  have  never  here- 
tofore been  inserted  at  this  place  or  at  any  other  place  in  the  Constitution  of  Virginia. 
And  yet  our  acts  of  the  Legislature  show  that  from  a  time  almost  immemorial  the  Legis- 
lature, when  exercising  the  power  of  eminent  domain,  when  proceeding  to  condemn  prop- 
erty for  public  uses,  has  never  failed  to  provide  for  damages  resulting  from  the  taking 
of  that  property.  There  is  no  use,  therefore,  to  mar  the  symmetry  of  the  expression  con- 
tained in  the  sixth  section  of  the  Bill  of  Rights  by  the  insertion  of  those  words,  if  their 
insertion  anywhere  in  the  Constitution  would  be  proper. 

But  certainly  I  maintain  that  if  they  are  to  be  inserted  anywhere  in  the  Constitution 
which  we  are  to  frame,  it  should  be  in  the  fifth  article  and  the  fourteenth  clause  of  the 
Constitution,  where,  speaking  of  the  condemnation  of  property,  it  is  enjoined  upon  the 
Legislature  to  give  the  owner  compensation  therefor.  That  clause  now  says  nothing 
about  damages,  and  yet  every  act  of  the  Legislature  authorizing  the  taking  of  property 
for  public  uses  has  provided  for  the  allowance  of  damages  in  addition  to  the  compensation 
for  the  property  itself  taken. 

It  may  be  very  right,  and  it  does  seem  to  me  to  be  right,  that  damages  should  be 
allowed  in  some  cases  where  property,  in  close  juxtaposition  to  a  street  or  a  railroad, 
has,  by  the  construction  of  a  public  work,  constructed  even  in  the  most  careful  manner, 
sustained  an  injury  directly  traceable  to  the  construction  of  the  work.  But  insert  those 
words  without  any  limitation  and  what  will  be  the  consequences?  We  can  not  foresee 
them.  A  man  living  five  miles  or  any  number  of  miles  within  reach  of  a  railroad  may 
have  his  property  seriously  reduced  in  value  by  the  construction  of  the  railroad,  and  no 
limitation  is  proposed  to  be  annexed  to  the  phrase  they  seek  to  introduce  here;  and  if  a 
man  who  has  property  located  at  a  distance  from  a  public  improvement  is  to  receive  com- 
pensation for  damages  incidentally  resulting  from  the  construction  of  the  improvement, 
would  it  not  constitute  an  embargo  upon  all  improvements  in  cities  as  well  as  by  rail- 
roads in  the  country? 

I  remember  very  well,  sir,  the  time  when  on  the  River  Road  reaching  from  Rich- 
mond to  the  mountains  there  were  valuable  properties  at  intervals  all  along  that  road, 
valuable  because  of  the  uses  made  of  them,  valuable  as  important  stands  for  taverns. 
And  we  all  know  that  the  construction  of  the  old  canal  had  the  effect  of  reducing  to  a 
very  serious  extent  the  value  of  all  such  properties.  Could  they  not  be  said  to  have  been 
damaged  by  the  construction  of  the  canal? 

Sir,  I  know  as  a  matter  coming  under  my  observation  that  a  great  many  farmers 
along  the  James  river  were  averse  and  bitterly  opposed  to  the  conversion  of  the  canal 
into  a  railroad,  because  they  had  built  their  barns  upon  the  margin  of  the  canal,  from 
which  they  could  load  their  produce  upon  boats  without  expense  and  without  trouble,  and 
by  the  conversion  of  the  canal  into  a  railroad,  they  would  be  compelled  to  haul  their  pro- 
duce many  miles  to  a  depot.  Will  gentlemen  claim  that  under  the  word  "damaged" 
the  owners  of  those  barns  should  not  have  been  compensated  for  the  losses  they  sus- 
tained? 
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But  the  more  grievous  assault,  I  think,  made  upon  one  of  the  great  principles 
declared  by  the  Bill  of  Rights  is  contained  in  the  proposed  amendment  reducing  the  num- 
ber of  jurors  in  civil  cases,  and  dispensing  with  jurors  in  certain  criminal  cases — 
misdemeanors. 

At  common  law  it  was  true  that  minor  offenses,  petty  misdemeanors,  were  triable  be- 
fore justices  of  the  peace  and  that  the  parties  guilty  of  them  were  not  entitled  to  jury 
trial;  but  as  to  aggravated  misdemeanors,  and  especially  as  to  misdemeanors  which 
involved  imprisonment  in  the  county  jail  for  a  series  of  months,  the  common  law  re- 
quired that  a  jury  should  be  empanelled  to  pass  upon  the  guilt  or  innocence  of  the 
accused. 

I  do  not  think,  sir,  that  we  ought  to  depart  from  that  law.  I  do  not  think  that  a 
matter  of  mere  expense  should  induce  us  to  deprive  every  citizen  who  may  be  charged 
with  a  misdemeanor  of  any  degree,  of  that  bulwark  of  protection,  a  jury  of  his  country- 
men. 

It  is  said  that  we  have  many  of  this  class  of  offenses  to  deal  with,  and  that  it  is 
very  expensive;  and  the  only  ground  alleged  for  the  change  is  the  expense.  I  beg,  sir^ 
in  this  connection,  to  read  before  you  what  was  said  by  one  of  the  ablest  jurists  of  this 
State  and  one  of  the  best  men,  upon  the  amendment  to  the  Constitution  adopted  in. 
1893-94: 

The  only  argument  we  ever  heard  in  favor  of  the  amendment  was,  that,  by  dispensing 
with  jury  trials  in  the  cases  covered  by  the  amendment,  the  State  would  be  relieved  of 
great  expense.  If  the  matter  of  dollars  and  cents  is  to  remand  personal  security  to  the 
rear,  then,  God  save  the  Commonwealth!  The  great  burden  on  the  State  of  "criminal 
expenses,"  of  which  we  hear  such  hue  and  cry,  is  not  chargeable  in  any  objectionable 
degree  to  the  law,  but  mainly  to  its  administration.  Correct  the  administration,  and  the 
alleged  evil  will  for  the  most  part,  disappear. 

This  was  the  cool  and  deliberate  language  of  Judge  Burks  when  he  was  the  editor  of 
the  Virginia  Law  Register. 

In  this  connection,  I  beg  to  call  the  attention  of  the  Convention  to  the  encomium 
given  to  the  jury  trial  by  Judge  Keith,  President  of  our  Court  of  Appeals.  Said  he  in. 
the  case  of  Brown  vs.  Epps: 

Long  experience  with  juries  has  satisfied  me  that  all  the  encomiums  passed  upon  them 
have  done  them  no  more  than  justice. 

Judge  Burks  in  the  course  of  his  comments  upon  the  decision  in  that  case  and  upon 
the  amendment  I  have  just  alluded  to,  is  equally  emphatic  in  asserting  the  benefits  re- 
sulting from  the  jury  system  as  then  existing.  I  might  refer  to  the  history  of  the- 
jury  tribunal  by  Forsyth.  I  might  refer  to  the  encomiums  placed  upon  it  by  that 
philosophic  writer,  De  Toqueville.  But  what  is  the  use  of  doing  this?  We  are  all 
familiar  with  these  things.  We  all  know  that  these  encomiums  upon  the  jury  system 
have  been  passed  from  time  to  time  by  the  most  eminent  men. 

But  the  jury  system  as  to  which  these  laudations  were  made  was  the  jury  system 
as  then  established.  It  was  a  jury  of  twelve,  and  unanimity  in  the  verdict  of  a  jury  of 
twelve.  By  one  of  these  amendments  it  is  proposed  to  reduce  the  jury  in  civil  cases  to 
seven.  Gentlemen  say  they  can  see  no  reason  why  twelve  should  constitute  a  jury 
rather  than  a  less  number,  that  a  less  number  would  be  less  expensive  to  the  State. 
But  we  are  not  able  except  from  our  observation  and  experience,  and  the  testimony  of 
those  who  have  preceded  us  to  give  the  reasons  that  have  influenced  the  great  minds 
of  the  past  in  favor  of  a  jury  of  twelve.  De  Toqueville  says  that  one  of  the  great  benefits 
derived  from  such  a  jury  is  of  a  political  character;  that  it  teaches  men  to  respect  the 
rights  of  others;  that  it  gives  them  opportunity,  by  their  being  brought  in  contact  with 
the  lawyers  and  the  judges,  to  learn  what  the  rights  of  the  citizens  are;  that  they  are 
a  sort  of  little  Commonwealth.  It  familiarizes  the  people  with  the  laws  of  the  land. 
It  teaches  them  to  respect  those  laws.  And  as  to  the  expense,  what  does  the  difference 
between  seven  and  twelve  amount  to?   An^  where  does  the  little  expense  of  which  com- 
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plaint  is  made  go?  Into  whose  pockets?  Does  it  not  go  into  the  pockets  of  those  who 
pay  the  taxes?  The  people  who  serve  on  juries  are  not  officers.  They  get  no  salaries 
from  the  government.  They  pay  the  taxes  and  they  receive  for  their  services  a  small 
per  diem. 

Is  there  any  member  of  this  Convention  who  ever  heard  the  people  whom  he  re- 
presents complain  of  the  retention  of  the  jury  system  as  it  exists?  Did  any  member  of 
this  Convention  in  his  canvass  for  nomination  here  advocate  a  reduction  of  the  num- 
ber of  jurors?  I  dare  say,  sir,  that  not  one  did;  and  I  feel  very  sure  that  the  people 
of  the  country  would  be  very  greatly  dissatisfied  by  any  such  frittering  away  of  this 
great  tribunal.  I  remember  being  present  and  hearing  speeches  of  various  candidates 
for  the  Convention  of  1850.  I  remember  that  one  of  the  ablest  and  purest  men,  the  late 
Lucian  Minor,  afterwards  professor  of  law  at  Williamsburg,  was  a  candidate  in  the  dis- 
trict embracing  Louisa,  Fluvanna  and  Goochland,  and  that  he,  by  a  circular  issued  to 
the  people  of  that  district  and  by  his  speeches  advocated  the  very  measure  that  our 
friends  of  the  majority  here  are  now  proposing  to  enable  the  Legislature  to  consummate; 
he  advocated  a  jury  of  seven  instead  of  a  jury  of  twelve;  and  he  cited  as  his  reasons  for 
it  various  passages  from  the  Bible,  the  seven  candlesticks,  the  seven  stars,  and  a 
great  many  other  things.  There  could  have  been  no  objection  to  Mr.  Minor  because 
of  his  want  of  talents  nor  on  account  of  his  want  of  all  the  qualifications  for  a  good 
framer  of  a  constitution,  and  I  think  his  advocacy  of  a  jury  of  seven  was  the  main 
ground  upon  which  he,  at  the  end  of  the  election,  came  out  on  the  lowest  round.  The 
people  of  this  country  were  not  in  favor  then  and  they  are  not  in  favor  now  of  dis- 
turbing this  system  which  has  worked  with  so  much  satisfaction  in  the  past. 

It  would  be  a  serious  objection,  in  my  opinion,  to  any  constitution  that  we  framed^ 
if  we  were  to  sanction  the  enactment  of  any  law  which  authorized  any  interference  with 
the  jury  tribunal.  The  majority  do  not  propose  by  their  amendment  to  fix  upon  the 
number  of  seven,  but  they  propose  simply  to  give  to  the  Legislature  the  power,  which 
they  seem  to  be  unwilling  themselves  to  exert,  to  fix  upon  the  number  of  seven.  Now,, 
sir,  if  we  are  to  have  any  reduction  from  twelve  to  seven,  or  any  other  number^ 
let  us  boldly  say  so  in  the  Constitution,  so  that  the  people  may  have  their  say  about  it. 

(xentlemen  have  proposed  resolutions  providing  for  majority  verdicts.  I  think  that 
would  be  destructive  to  the  jury  system.  I  do  not  think  that  it  would  be  advisable,  for 
many  reasons  which  will  occur  to  any  mind,  to  give  to  a  majority  of  any  jury  the  right  to 
bring  in  a  verdict.  It  w^ould  be  in  substance  and  effect  to  destroy  the  system  that  has- 
served  us  ro  well  in  the  past.  It  would  have  the  effect  of  taking  from  each  individual 
juror  that  sen«e  of  responsibility  which  now  rests  upon  him.  Every  man  now  under- 
stands that  when  a  verdict  is  rendered  by  the  jury  he  is  as  much  responsible  for  that 
verdict  as  any  other  man  upon  the  jury.  Give  to  a  majority  the  power  to  arrive  at  a 
verdict  and  you  will  see  that  that  sense  of  responsibility  will  be  in  a  very  great  degree 
minimized  and  taken  from  them. 

Complaints  are  made  about  mistrials  resulting  from  this  rule  of  unanimity.  How- 
ever, I  am  going  outside  of  any  question  raised  by  the  reports  in  discussing  the  matter 
of  unanimity.  There  is  no  question  of  that  sort  raised  by  the  majority  report.  They 
propose  only  to  allow  the  Legislature  to  provide  that  a  jury  in  all  civil  cases  may  consist 
of  seven  instead  of  twelve. 

Now,  I  have  in  this  poor  way,  Mr.  Chairman,  gone  through  with  the  views  that  have 
occurred  to  me.  I  hope  other  gentlemen  will  be  able,  as  I  am  sure  they  will  be,  to 
present  other  and  stronger  views  in  the  same  direction.  (Applause.) 

MR.  HATTON  ON  BILL  OF  RIGHTS. 

Mr.  Goodrich  Hatton:  Mr.  Chairman,  I  had  hoped  that  no  difference  of  opinion 
would  arise  between  my  colleagues  on  the  committee  and  myself  which  would  necessitate 
any  action  on  my  part  by  way  of  amendment  to  such  report  as  the  committee  might 
make;  but  a  material  difference  has  arisen  as  to  the  proper  form  of  the  preamble 
to  this  Constitution. 
8— Const.  Del] 
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When  anything  has  been  good  enough  for  the  people  of  a  great  State  for  one  hundred 
and  twenty-five  years  of  their  growth  and  progress,  and  when  during  that  period  ample 
opportunity  has  been  given  for  any  change  that  they  might  desire,  and  they  have  uni- 
formly declined  to  make  such  change  when  those  opportunities  offered,  I  claim  that  he 
who  desires  such  change  has  the  burden  of  showing  by  clear  and  precise  statement  the 
propriety,  the  utility,  aye,  sir,  the  wisdom  of  the  change.  And  especially  does  this  reason- 
ing apply  when  this  thing  which  has  served  the  people  so  long  and  so  well  is  part  and 
parcel  of  their  fundamental  law. 

Mr.  Chairman,  I  came  to  this  Convention  holding  these  views,  and  I  see  no  reason 
why  I  should  depart  from  them  in  the  very  outset  of  the  proceedings  of  the  Convention, 
and  with  reference  to  the  preamble  to  this  Constitution.  Since  the  foundation  of  the 
government  it  has  been  the  uniform  and  unbroken  practice  in  framing  the  preamble  to 
each  successive  Constitution  to  set  out  therein  the  facts,  the  circumstances,  which  led  to 
the  foundation  of  the  government  of  this  State,  and  to  follow  that  up  with  a  brief 
reference  to  each  successive  Constitutional  Convention,  giving  the  time  when  it  as- 
sembled, and  stating  whether  or  not  its  work  was  ratified  by  the  people  of  the  Common- 
wealth. 

Now,  sir,  how  far  has  the  committee  been  governed  by  the  precedents  in  the  pre- 
amble reported  by  it  to  this  Convention?  In  what  respect  has  it  departed  from  the 
precedents,  and  are  the  reasons  given  for  those  departures  satisfactory  and  convincing? 
I  would  have  each  delegate  in  this  Convention  ask  himself  that  question. 

In  the  first  place,  the  committee  has  cast  out  from  the  preamble  the  recital  and 
the  statement  of  the  reasons  which  led  us  to  break  the  bonds  which  held  us  to  England. 
The  committee  in  its  report  makes  no  attempt  to  give  any  reason  for  this  action,  but  the 
distinguished  chairman  of  that  committee  for  whom  I  have  the  highest  regard,  in  his 
presentation  of  the  report,  said  that  that  statement  had  become  obsolete,  that  we  were  a 
new  and  a  rehabilitated  State,  and  that  this  recital  was  only  an  account  of  the  weak- 
ness of  poor  old  George  the  Third,  and  only  served  to  keep  alive  the  animosities  of  that 
period. 

Is  that  all  that  the  esteemed  chairman  of  the  committee  can  see  in  this  statement? 
If  so,  he  is  like  the  man  who  in  the  contemplation  of  some  great  work  of  art  detects 
upon  it  a  fly-speck  and  immediately  becomes  so  absorbed  in  his  contemplation  of  the 
speck  that  the  beauties  and  the  grandeur  of  the  great  work  fade  from  his  contracting 
vision. 

I  beg  leave  to  assure  the  gentleman  that  the  people  of  Virginia  see  something  more 
than  this  in  that  statement,  which  has  always  been  at  the  beginning  of  the  preamble  to 
our  Constitutions.  They  see  in  the  statement  the  handiwork  of  Thomas  Jefferson.  They 
see  in  it  the  best  drawn  and  the  greatest  political  indictment  ever  offered  by  patriots  for 
the  redress  of  grievances.  They  see  in  it  Virginia's  birthright;  and  the  committee  has 
taken  it  from  us  and  has  not  even  offered  in  return  the  mess  of  pottage.  The  people  of 
Virginia  see  in  this  statement  a  recital  of  the  events  which  brought  forth  Virginia 
as  an  example  of  government,  as  a  lamp  unto  the  feet  and  a  light  unto  the  path  of  the 
seekers  after  freedom  upon  the  face  of  the  earth. 

Mr.  Chairman,  is  not  this  sufficient  to  bespeak  for  this  statement  a  small  space  in 
the  Constitution  of  our  State? 

What  else  has  been  cast  out  as  unworthy?  All  reference  to  other  Constitutional  Con- 
ventions in  our  history,  and  for  what  reason?  I  refer  to  the  report  of  the  committee 
for  that  reason.    The  committee  says: 

The  committee  has,  after  much  discussion,  decided  to  omit  the  long  historical  recitals 
of  all  the  preambles  to  former  Constitutions,  and  has  suggested  a  preamble  which  seemed 
preferable,  in  that  it  omits  all  reference  to  the  anomalous  proceedings  under  which  several 
of  the  Constitutions  were  put  upon  the  people  of  Virginia  during  and  after  the  war 
between  the  States. 

Because  "it  omits  all  reference  to  the  anomalous  proceedings,"  etc.  Was  the  Con- 
stitution of  1829-30  an  anomalous  proceeding?   Was  the  Constitution  framed  by  the  Con- 
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vention  in  1850  an  anomalous  proceeding?  There  is  no  man  on  this  floor  who  will  dare 
say  "yea."    And  yet  no  reference  has  been  made  to  those  conventions. 

Yv'hat  are  the  statements  of  the  dates  of  the  assembling  of  our  yarious  Constitutional 
Conventions  and  the  action  taken  by  them?  They  are  simply  the  mile-stones  along  the 
path  of  our  political  evolution.  They  mark  simply  the  manifestation  of  those  great  polit- 
ical forces  which  have  made  for  good  or  for  bad  in  the  growth  and  the  maturity  of  our 
body  politic.  There  can  be  no  substantial  objection  to  their  statement  as  facts,  without 
criticism  or  without  comment. 

The  chairman  of  the  Preamble  Committee  says  that  these  statements  must  be  omitted 
because  we  must  look  to  the  future.  Does  that  mean  that  we  must  be  ashamed  of  the 
past?  Does  that  mean  that  our  past  must  be  as  a  closed  book?  It  is  our  past,  Mr. 
Chairman,  that  makes  our  future  possible.  It  is  the  way  in  which  we  have  met  the  past 
that  gives  earnest  for  our  future  behavior.  It  is  the  knowledge  of  what  we  have  done 
that  gives  us  confidence  and  courage  to  face  the  future  with  its  uncertainties. 

Now,  Mr.  Chairman,  I  ask  what  is  the  peculiar  merit  in  the  preamble  reported  by  the 
committee?  If  I  understand  correctly  the  committee's  report  and  the  observations  of  the 
esteemed  chairman  of  that  committee  upon  the  report,  all  that  they  claim  for  the  pre- 
amble reported  is  brevity.  If  brevity  was  sought  they  might  have  accomplished  it  in 
a  much  greater  degree  by  following  the  example  of  New  York,  Michigan,  and  a  great 
number  of  other  States. 

But  I  am  opposed  to  following  the  example  of  any  State.  I  say,  let  Virginia  live  or 
die  by  her  own  acts.  I  believe  that  the  fact  stated  heretofore  in  the  preambles  to  our 
Constitution,  should  be  put  within  the  reach  of  every  plow-boy  in  this  State.  If  a  man 
wants  to  see  the  facts  stated  in  compact  form,  and  happens  to  be  in  an  outlying 
district  of  the  State  where  there  is  no  public  library,  he  should  be  able  to  go  to  the 
courthouse  or  to  the  nearest  justice  of  the  peace  and  find  it.  These  facts  should  be 
embodied  in  our  laws  as  they  always  have  been,  and  where  the  law  can  be  found  they 
should  also  be  found.  "WTiat  harm  can  it  do?  If  it  can  do  no  harm,  and  if  a  small 
minority  of  the  people  of  the  State  want  it.  why  should  they  not  have  it?  What  does 
it  involve?    Nothing  but  the  limited  space  that  it  would  take  up, 

Mr.  Chairman,  in  the  amendment  which  I  have  prepared,  and  which  I  hope  it  may  be 
the  pleasure  of  the  Convention  to  adopt,  I  have  set  out  the  same  recital  prepared  by 
Thomas  Jefferson,  which  has  been  put  in  the  first  and  in  every  successive  Constitution. 
I  follow  that  by  a  statement  which  has  never  been  put  in  any  other  preamble  to  the 
Constitution  of  Virginia,  and  that  is  a  recital  of  the  assembling  of  the  Convention  of 
Virginians,  which  ratified  the  Constitution  of  the  United  States  and  made  us  a  State  of 
the  Union,  Why  is  that  put  there?  Because  I  believe  that  it  is  eminently  proper  to  go 
in  any  statement  of  this  kind. 

It  has  been  stated  that  that  Convention  was  not  a  Constitutional  Convention,  I  deny 
the  statement.  It  was  not  only  a  Constitutional  Convention,  but  a  Constitutional  Con- 
vention which  had  higher  power  than  this  Convention.  It  was  a  Constitutional  Conven- 
tion which  ratified  a  constitution  which  takes  precedence  over  any  constitution  which  you 
can  adopt.  I  say  that  was  a  most  important  event  in  the  constitutional  history  of  this 
Commonwealth,  because  if  that  Constitution  had  not  been  ratified  by  that  Convention, 
and  the  amendments  which  that  Convention  proposed  to  that  Constitution  had  not  been 
proposed,  in  all  probability,  the  Constitution  of  the  United  States  would  have  failed 
of  ratification  by  the  requisite  number  of  States. 

After  that,  follow  the  recitals  of  the  other  conventions  just  as  made  in  the  pre- 
amble which  now  precedes  the  Constitution,  until  we  reach  the  period  of  the  13th  of 
February,  ISGl.  The  statement  as  to  that  Convention  has  never  appeared  in  any  other 
Constitution.    It  is  as  follows: 

Whereas,  a  Convention  held  on  the  13th  day  of  February,  one  thousand  eight  hundred 
and  sixty-one,  did  repeal  the  ratification  of  the  Constitution  of  the  United  States  of 
America,  and  resume  all  the  rights  and  powers  granted  under  said  Constitution. 

That  statement  has  been  avoided  in  the  present  Constitution,  but  why  avoid  it? 
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Is  it  not  a  constitutional  fact?  Can  that  statement,  without  comment  or  without  criticism, 
give  offence  to  the  most  fastidious?  And  I  will  state  that  those  words  are  the  identical 
words  contained  in  the  preamble  to  the  ordinance  of  secession. 

Then  follows  the  statement  of  the  two  Wheeling  Conventions  which  led  to  the 
dismemberment  of  the  State  of  Virginia.  Then  follows  the  statement  of  the  Convention 
at  Alexandria,  and  these  statements  show  that  the  work  of  these  conventions  was  not 
ratified  by  the  people.  What  objection  can  be  reasonably  taken  to  this  plain  state- 
ment of  pregnant  facts? 

Then  follows  the  statement  as  to  the  Under  A^ood  Convention,  and  the  statement 
is  that  that  Convention  was  held  under  the  military  power  of  the  United  States  of 
America,  and  that  its  work  was  ratified  in  part,  and  in  part  was  not  ratified.  Then 
come  the  recital  of  the  acts  of  the  General  Assembly  and  the  vote  by  which  the  delegates 
to  this  Convention  were  chosen,  and  are  assembled. 

Now,  Mr.  Chairman,  I  appeal  to  the  patriotic  sentiments  of  this  Convention,  in  behalf 
of  this  amendment.  The  amendment-  contains  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  stated  without  being  accompanied  by  any  opinion  or  any  criticism;  and  1 
say  that  Virginians  should  never  be  afraid  of  the  truth. 

I  ask  that  this  amendment  may  be  adopted,  and  I  tell  this  Convention  that  he  who 
casts  out  the  historical  statements  so  dear  to  the  people  of  this  State,  the  historical 
statement  that  even  the  ruthless  hand  of  the  majority  in  the  Underwood  Convention 
allowed  to  stand,  will  be  treated  as  the  man  who  wantonly  destroys  the  sign  post  along 
the  highway  or  darkens  the  lamp  in  the  lighthouse.  (Applause.) 

On  motion  of  Mr.  Flood,  the  committee  rose  and  the  President  resumed  the  chair. 

The  Convention  adjourned  until  to-morrow,  Friday,  August  2,  1901,  at  12  o'clock 
meridian. 


FRIDAY,  August  2,  1901. 

The  Convention  met  at  12  o'clock  M.  Prayer  by  Rev.  W.  F.  Dunaway,  D.  D. 

The  following  resolutions  and  ordinances  were  introduced:  By  Mr.  Bristow,  relating 
to  the  sale  of  unmanufactured  products  of  farms,  gardens,  orchards,  dairies,  etc.;  By 
Mr.  Portlock,  relating  to  the  elective  franchise;  By  Mr.  Mcllwaine,  by  request,  relating 
to  the  appropriation  of  money  to  educational  institutions;  By  Mr.  Fairfax,  asking  for 
information  in  regard  to  private  corporations  actually  doing  business  in  this  State. 

On  motion  of  Mr.  O'Flaherty,  it  was 

Resolved,  That  when  the  Convention  adjourn  to-morrow,  it  adjourn  to  meet  on  the 
22d,  with  no  per  diem  to  members,  but  with  mileage,  and  with  half-pay  to  officers, 
clerks,  pages  and  employees,  except  where  it  is  otherwise  provided  by  contract  of  employ- 
ment. - 

Mr.  Withers,  chairman  of  the  Committee  on  Reduction  of  Expenses,  made  the  follow- 
ing report: 

1.  We  respectfully  recommend  that  in  order  to  conform  to  this  committee's  recommenda- 
tions on  the  Judiciary  Department  it  will  be  necessary  that  Section  1,  Article  VII.  of  the 
Constitution  be  amended  by  omitting  all  provisions  therefrom  for  attorneys  for  the 
Commonwealth,  and  for  county  and  circuit  court  clerks,  except  as  provided  for  in  said 
report. 

2.  That  Section  1,  Article  VII.,  be  further  amended  by  striking  out  the  words  "one  county 
treasurer"  in  line  five,  and  by  inserting  after  the  word  "sheriff"  in  line  one  a  provision 
investing  him,  in  addition  to  the  duties  now  imposed  upon  him  by  law,  with  the  duties 
of  treasurer,  as  now  prescribed  by  law;  provided,  however,  that  in  counties  more  than 
thirty  thousand  inhabitants  the  oflice  of  treasurer  may  be  created  by  law. 

3.  That  the  last  clause  of  section  1  be  stricken  out  and  that  instead  thereol  chere  shall 
be  inserted  a  clause  providing  for  the  election  of  all  county  officers  for  terms  of  four  years 
at  the  same  time  that  members  of  the  General  Assembly  are  elected. 

4.  That  Section  2  of  Article  VII.  be  so  amended  as  to  provide  that  such  district  officers 
as  may  be  retained  under  this  Constitution  shall  be  elected  at  such  time  as  may  be 
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prescribed  for  election  of  members  of  the  General  Assembly  and  shall  hold  their  offices  for 
terms  of  four  years  respectively. 

5.  We  further  recommend  that  commissioners  of  the  revenue  be  appointive  officers, 
whose  terms  of  office  shall  expire  at  stated  periods  and  whose  pay  for  listing  real  and 
personal  property  and  capitation  taxes,  should  such  be  imposed,  shall  be  per  capita  as  well 
as  a  percentage  on  the  amount  of  property  listed  by  them. 

6.  We  desire  respectfully  to  report  to  the  Convention  that  this  committee  do  not  wish  to 
be  understood  as  approving  many  things  not  referred  to  in  this  report,  but  the  committee 
try  to  keep  within  the  scope  of  the  resolution  of  the  Convention  by  which  it  was  created. 

On  motion  of  Mr.  Green,  the  Convention  resolved  itself  into  a  Committee  of  the 
Whole  upon  the  report  of  the  Committee  on  Preamble  and  Bill  of  Rights,  Mr.  Turnbull  in 
the  chair. 

MR.  WYSOR  ON  BILL  OF  RIGHTS. 

Mr.  J.  C.  Wysor  addressed  the  Chair  as  follows:  I  do  not  speak  so  much  because  I 
want  to  speak  as  because  I  feel  it  my  duty  to  speak.  The  distinguished  member  from 
Petersburg  (Mr.  Cameron),  in  replying  to  a  speech  that  I  made  before  this  body  on  a 
former  occasion,  intimated  that  a  remark  which  I  had  made  was  probably  an  appeal  to 
the  applause  of  the  galleries.  The  member  from  Petersburg  w^as  mistaken;  I  want  it  dis- 
tinctly understood  that  what  I  shall  say  on  this  occasion  will  be  addressed  to  the  mem- 
bers of  this  Convention,  whether  it  shall  have  any  weight  with  them  or  not.  I  am 
glad  to  see  so  many  by-standers  present  and  so  many  people  in  the  galleries,  but  I  fear 
that  they  may  not  be  entertained  by  any  remarks  which  I  may  make  on  this  occasion. 

Mr.  Chairman,  I  am  not  one  of  those  who  believe  that  the  people  have  not  sense 
enough  to  make  a  constitution.  I  believe  that  the  people  are  better  to  be  trusted  in  the 
final  enactment  of  a  constitution  than  this  Convention.  I  believe  further — mark  it — that 
the  people  have  a  right  to  finally  enact  their  Constitution,  whether  they  have  sense 
enough  to  do  it  or  not. 

Several  days  ago  I  offered  in  this  body  the  following  resolution,  which  the  Con- 
vention will  pardon  me  for  reading: 

Whereas,  by  an  act  of  the  General  Assembly  of  Virginia,  approved  March  5th,  1900, 
the  question  "Shall  there  be  a  Convention  to  revise  the  Constitution  and  amend  the  same?" 
was  stibmitted  to  the  people;  and, 

Whereas,  no  Constitution  should  be  fastened  upon  a  free  and  enlightened  people  with- 
out their  having  had  an  opportunity  to  approve  or  disapprove  the  same;  and. 

Whereas,  as  has  been  well  said  by  Judge  Cooley,  perhaps  the  greatest  constitutional 
authority  in  the  United  States,  and  whose  opinion  is  sustained  by  a  uniform  and  almost 
unbroken  current  of  authority:  "The  Constitutional  Convention  is  the  representative  of 
sovereignty  only  in  a  very  qualified  sense,  and  for  the  specific  purpose,  and  with  the 
restricted  authority,  to  put  in  proper  form  the  questions  of  amendment  upon  which  the 
people  are  to  pass;  but  the  changes  in  the  fundamental  law  of  the  State  must  be  enacted 
by  the  people  themselves;"  and, 

Whereas,  the  Democratic  party,  of  whose  votaries  this  Convention  is  largely  composed, 
on  the  second  day  of  May,  1900,  at  Norfolk,  Virginia,  in  Convention  assembled,  did  make 
the  calling  of  the  Constitutional  Convention  a  party  issue,  and  in  its  platform  then  and 
there  promulgated,  expressed  its  sense  that  when  the  Constitution  shall  have  been  framed 
it  shall  be  submitted  to  the  people  for  ratification  or  rejection;  and. 

Whereas,  the  General  Assembly  of  Virginia,  by  another  act  approved  February  16th, 
1901,  provided  for  the  election  of  delegates  to  this  Convention,  and  declared  that  the 
new  Constitution  should  be  submitted  to  the  qualified  voters  for  their  ratification  or 
rejection,  thereby  recognizing  the  impregnable  proposition  that  changes  in  the  funda- 
mental law  must  be  enacted  by  the  people  themselves,  and  re-affirming  the  solemn 
promise  of  the  Norfolk  Convention  that  the  Constitution  when  framed  shall  be  sub- 
mitted to  the  people;  and. 

Whereas,  the  people  by  all  of  these  acts  and  proceedings  were  unmistakably  led  to  the 
belief  that  the  new  Constitution  would  be  submitted  to  the  people  for  ratification  or 
rejection,  and  would  not  otherwise  have  called  the  Convention;  and. 

Whereas,  some  persons  opposed  to  submission  express  an  unholy  fear  that  the  new 
Constitution,  if  submitted  to  the  people,  would  be  rejected,  thereby  ignoring  the  right  of 
the  people  to  reject  it,  if  in  their  good  judgment  they  should  see  proper  so  to  do,  and 
asserting  the  right  to  compel  the  people  to  accept  the  new  Constitution  whether  it  suits 
then  or  not;  and 
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Whereas,  the  submission  of  the  Constitution  to  an  abridged  electorate  would  disfran- 
chise a  number  of  voters  under  the  present  Constitution  without  authority  or  warrant  of 
law;  and, 

Whereas,  the  frequent  assertion  that  former  Constitutions  of  Virginia  were  submitted 
to  an  abridged  electorate  is  wholly  contrary  to  the  fact,  and  only  calculated  to  mislead, 
some  former  Constitutions  having  been  submitted  to  an  enlarged  electorate,  but  none  to 
an  abridged  electorate,  and  the  two  principles  being  as  opposite  as  the  poles;  and, 

Whereas,  under  the  facts  and  circumstances,  either  a  proclamation  of  the  new  Con- 
stitution, or  a  submission  thereof  to  an  abridged  electorate,  is  unprogressive,  undemo- 
cratic, unrepublican,  un-American,  a  breach  of  faith  on  the  part  of  the  Democratic  party, 
which  would  subject  it  to  the  criticism  of  political  perfidy,  and  would  be  an  act  of  usurpa- 
tion unparalleled  for  presumption  in  the  history  of  the  Commonwealth;  and. 

Whereas,  it  is  our  political,  legal,  moral,  and  patriotic  duty  to  submit  the  new  Con- 
stitution to  the  voters  under  the  present  Constitution  for  their  ratification  or  rejection, 
and  it  is  the  sense  of  this  Convention  that  it  be  so  submitted;  therefore,  be  it 

Resolved,  That  the  report  of  the  Committee  on  Preamble  and  Bill  of  Rights  be 
amended  so  that  the  concluding  clause  of  the  preamble  will  read  as  follows: 

We,  therefore,  their  delegates  so  elected  and  in  Convention  assembled,  do  propose  to 
the  good  people  of  Virginia  the  following  revised  and  amended  Constitution  as  the  form 
of  government  for  this  Commonwealth. 

The  concluding  clause  of  the  preamble  as  it  reads  in  the  report  of  the  Committee 
on  Preamble  and  Bill  of  Rights  is  as  follows: 

We,  therefore,  the  delegates  of  the  good  people  of  Virginia,  so  elected  and  in  Conven- 
tion assembled,  do  ordain  and  declare  the  future  form  of  government  of  Virginia  to  be  as 
followeth. 

So  the  Convention  will  observe  that  I  simply  want  in  substance  to  put  in  the  word 
"propose"  in  lieu  of  the  word  "ordain."  The  word  "propose"  we  do  find  in  the 
minority  report  of  the  Committee  on  Preamble  and  Bill  of  Rights.  I  propose  to  oppose 
any  effort,  however  insidious  it  may  be,  to  promulgate  the  doctrine  in  this  Convention 
that  we  have  the  authority  or  the  right  to  ordain  the  Constitution. 

The  Committee  on  Preamble  and  Bill  of  Rights  uses  the  following  language  in  its 
report: 

The  concluding  clause  of  this  preamble  has  been  adopted  in  conformity  with  like 
clauses  in  the  vast  majority  of  the  Constitutions  of  other  States,  and  does  not,  nor  is  it 
intended  to,  forestall  or  preclude  any  action  which  may  be  deemed  wise  and  proper  by  the 
Convention  in  its  submission. 

I  deny  the  statement  in  that  concluding  clause  of  the  report.  If  I  were  to  apply 
to  the  chairman  who  wrote  it  the  language  which  he  applied  on  a  former  occasion  to 
another  member  of  this  Convention,  I  might  say  that  he  was  deterred  neither  by  his 
fears,  nor  his  timidity,  nor  his  ignorance,  in  writing  it. 

The  concluding  clause  of  this  Constitution  has  been  adopted  in  conformity  with  like 
clauses  in  the  vast  majority  of  the  Constitutions  of  other  States. 

It  is  not  a  fact.  If  the  gentleman  will  turn  to  the  Constitution  of  other  States,  he  will 
find  no  such  concluding  clause,  as  a  rule,  in  the  preambles,  unless  the  delegates  were 
authorized  especially  to  ordain  and  declare  the  Constitution.  The  chairman  of  the  com- 
mittee has  been  misled  in  looking  over  the  preambles  to  the  Constitutions  of  other  States. 
The  language  of  the  preambles  to  those  Constitutions  which  he  has  examined  is  in  sub- 
stance as  follows: 

We,  the  people  

Not  "we,  the  delegates" — 

We,  the  people,  do  ordain  and  declare  our  form  of  government  as  follows: 
And  then  the  Constitution  is  submitted  to  the  people,  because  the  people  are  ordain- 
ing and  declaring  by  their  vote  that  that  shall  be  their  Constitution.    I  will  turn  at 
random  in  this  volume  to  some  Constitutions.    Take  the  preamble  of  the  Constitution  of 
Pennsylvania: 
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We,  the  people — 

Not  we,  the  delegates — 

We,  the  people  of  the  Commonwealth  of  Pennsylvania,  grateful  to  Almighty  God  for 
the  blessings  of  civil  and  religious  liberty,  and  humbly  invoking  His  guidance,  do  ordain 
and  establish  this  Constitution, 

If  the  able  and  distinguished  chairman  who  wrote  the  report  of  the  Committee  on 
Preamble  and  Bill  of  Rights  will  examine  the  preambles  of  other  Constitutions,  he  will 
find,  I  think,  that  I  am  correct  in  the  position  I  take.  But  that  does  not  alter  the  question. 
He  has  filed  here  a  report  which  ordains  a  Constitution,  and  though  this  Convention, 
when  it  comes  to  vote  upon  the  Constitution  as  a  whole  might  reconsider  its  action, 
might  change  its  vote  and  propose  the  Constitution,  if  it  adopts  the  report  of  the  majority, 
it  will,  in  the  first  instance,  say  that  the  delegates  ordain  the  Constitution.  "Ordain" 
means  to  appoint,  to  decree,  to  declare.  "Propose"  means  to  propose  for  discussion^  for 
considei  ation,  for  adoption.  If,  instead  of  looking  over  the  books  to  find  a  preamble  from 
other  Constitutions,  the  distinguished  chairman  had  examined  the  Constitutions  of  Vir- 
ginia which  have  been  submitted  to  the  people,  he  would  have  found  that  not  in  a 
single  Constitution  of  Virginia,  which  was  submitted  to  the  people  is  the  word  "ordain" 
used.  The  Constitution  of  1829-30  was  submitted  to  the  people.  The  word  "propose" 
was  used.  The  Constitution  of  1S50-51  was  submitted  to  the  people.  The  word  "propose" 
was  used.  The  Constitution  of  1S60-61  was  submitted  to  the  people  and  the  word  "pro- 
pose" was  used. 

Mr.  Chairman,  some  gentlemen  say  that  the  present  is  a  premature  time  to  bring 
this  question  before  the  Convention.  I  deny  that  it  is  a  premature  time,  but  if  it  is  a  pre- 
mature time,  I  do  not  bring  it  up.  It  is  brought  up  by  the  report  of  the  Committee 
on  Preamble  and  Bill  of  Rights.  They  are  undertaking  to  put  through  this  body  a  pre- 
amble which  ordains,  which  declares  the  Constitution,  and  commits  this  body  to  that 
proposition.    But  I  deny  that  it  is  premature. 

The  distinguished  and  able  gentleman  from  Lynchburg  (Mr.  Glass),  whose  absence 
on  account  of  ill-health  we  all  so  much  regret,  at  an  early  time  during  the  sitting  of  this 
body,  offered  a  resolution  providing  that  the  Constitution  when  framed  should  be  sub- 
mitted to  an  abridged  electorate  of  the  people,  and  stated  that  he  thought  that  question 
should  be  decided  in  the  early  stages  of  the  Convention,  and  that  as  soon  as  he  felt 
well  enough  he  would  bring  that  proposition  before  the  body  for  consideration.  And 
the  gentleman  from  Lynchburg  was  exactly  right.  It  is  not  premature.  It  ought  to 
have  been  settled  long  ago,  and  if  it  had  not  been  for  the  resolution  of  the  gentleman 
from  Lynchburg,  which  was  on  the  table  waiting  for  his  return,  the  question  would 
have  been  called  up  and  brought  to  a  determination.  That  is  w^hat  the  Convention  wants 
to  know  when  it  is  doing  its  work,  whether  the  Constitution  W'hen  framed,  will  be 
submitted  to  the  people.    That  is  what  I  want  to  know  for  my  guidance. 

Some  gentlemen  say,  "Let  us  see  it  first,  and  then  we  will  know."  Yes,  and  perhaps 
when  the  gentlemen  see  things  in  the  Constitution  which  they  want  in  the  Constitution, 
and  which  could  not  be  submitted  to  the  people  for  fear  of  rejection,  they  would  vote  to 
proclaim  it.  I  do  not  want  to  wait  on  them.  This  is  a  question  for  them  to  decide 
now. 

I  say  we  can  frame  a  better  Constitution  when  we  know  we  intend  to  submit  it  to 
the  people  for  their  ratification  or  rejection.  The  Constitution  is  for  the  people; 
they  are  to  live  under  it;  and  however  good  a  Constitution  a  man  might  frame  in  idea 
and  in  theory,  if  it  did  not  suit  the  people  it  would  be  a  bad  Constitution, 

The  gentleman  from  Frederick,  said  to  me  the  other  day — I  do  not  know  how  correct 
he  is  in  his  history — that  Solon  framed  a  Constitution  for  the  Athenians,  which  was 
very  acceptable  to  them.  And  then  Solon  made  the  remark  that  he  could  have  made 
a  better  Constitution  if  he  had  thought  that  the  people  would  accept  it.  Solon  was  mis- 
taken. T\Tien  he  made  a  Constitution  which  his  people  would  accept,  it  was  the  very 
best  Constitution  that  he  could  possibly  make. 

I  desire  to  say  to  the  Convention  that,  so  far  as  concerns  this  question  or  any  other 
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question  that  may  come  before  this  body,  I  am  here  absolutely  untrammeled,  free,  and 
independent.  I  told  my  people  I  would  not  come  otherwise;  and  I  am  not  bound  anywhere 
except  so  far  as  I  voluntarily  committed  myself.  I  wish  to  read,  if  the  Convention  will 
pardon  me,  an  extract  from  my  announcement  to  my  own  constituents: 

The  issues  involved  are  of  such  vital  character  that  I  feel  it  a  duty  to  notify  you  that  I 
am  willing  to  serve  you.  The  adoption  of  a  new  Constitution  is  a  change  of  the  whole 
system  and  method  of  your  State  government.  A  new  order  of  things  is  sought  to  be 
brought  about,  and  old  things  to  be  done  away  with.  Innovations  are  to  be  made  in  all 
the  departments  of  the  government,  executive,  legislative  and  judicial.  The  organization 
and  government  of  counties,  towns  and  cities  are  to  be  modified  and  altered.  New  pro- 
visions are  to  be  incorporated  into  the  fundamental  law  for  the  advancement  of  popular 
education.  Old  offices  are  to  be  abolished  and  new  one  created.  New  systems  and  methods 
of  assessment,  taxation,  and  finance  are  to  be  inaugurated.  Radical  and  far-reaching 
changes  are  to  be  proposed  in  regard  to  the  right  of  suffrage,  a  right  by  which  alone 
your  liberties  and  free  institutions  are  to  be  preserved.  All  of  this  new  regime,  or  order 
of  Things,  is  to  be  so  framed  as  not  to  run  counter  to  the  Constitution  of  the  United 
States,  which  is,  and  ought  to  be,  the  supreme  law  of  the  land.  Certainly  these  things 
should  interest  us,  if  we  are  to  take  any  interest  in  public  affairs  at  all.  Are  we  not  to 
remember  that  a  bad  Constitution  is  like  the  sins  of  fathers,  visited  upon  children  even 
to  the  third  and  fourth  generations?  Your  Constitution,  whatever  it  may  be,  must  embody 
your  freedom,  and  rights  to  the  pursuit  of  happiness,  and  be  your  compass  in  all  political 
seas.  The  position  of  delegate  is  not  one  of  profit.  It  is  not  to  be  bestowed  as  a  mere 
honor  upon  a  fellow  citizen,  or  hung  about  the  neck  of  friend  as  an  ornament.  It  is  a 
sacred  trust.  It  is  essentially  a  place  that  should  seek  the  man,  and  not  the  man  the 
place.  Rut  the  politics  of  the  day  have  made  such  a  notion  as  this  so  obsolete  that  it  has 
really  become  a  question  as  to  whether  it  is  not  a  patriotic  duty  in  a  crisis  like  this  to 
tender  your  services  to  your  fellow  citizens  to  be  accepted  or  rejected  by  them  as  their 
good  judgment  may  determine.  This  tender  on  my  part  must  needs  be  to  the  Demo- 
cratic party,  with  which  I  have  affiliated  as  a  private  in  the  ranks  from  my  youth  to  this 
good  day;  in  my  early  infatuation,  following  it  with  the  devotion  found  in  the  voice  of 
Ruth  to  Naomi.  Rut  I  would  be  absolutely  untrue  to  myself,  and  false  to  all  men,  if  I 
should  intimate  in  the  least  degree  that  I  were  willing  to  go  to  a  Constitutional  Con- 
vention as  a  mere  partisan,  to  incorporate  partisan  measures  into  the  organic  and 
fundamental  law  of  the  land.  I  must  go,  if  at  all,  as  I  value  my  own  peace  of  mind,  un- 
trammeled, unprejudiced,  unbiased,  absolutely  free  and  independent,  having  in  my  inner- 
most heart  the  welfare  of  each  and  every  citizen. 

Then  I  gave  this  advice: 

There  is  one  phase  of  the  question  upon  which  I  will  venture  advice.  We  must  insist 
that  our  delegate,  whoever  he  may  be,  must  urge,  with  all  the  argument  of  which  he  is 
capable,  and  with  all  the  eloquence  he  can  command,  the  submission  of  the  Constitution 
by  the  Convention  to  the  people  for  ratification.  The  Convention  has  the  power  to  adopt 
the  Constitution  without  submitting  it  to  the  people  for  ratification.  No  Constitution 
should  be  fastened  upon  a  free  and  enlightened  people  until  it  has  been  ratified  by  them. 
The  argument  against  this  procedure  is  that  the  new  Constitution  might  be  jeopardized — 
the  people  might  defeat  it.  Let  it  be  jeopardized.  If  it  is  a  good  thing,  it  will  come  out  of 
jeopardy  like  an  innocent  man  out  of  the  jeopardy  of  a  criminal  trial.  If  we  are  to  take 
the  new  Constitution  without  being  allov/ed  to  inspect  it,  then  like  Hamlet  contemplating 
suicide,  we  had 

Retter  bear  those  ills  we  have 
Than  fly  to  others  we  know  not  of. 

Now,  I  wish  to  repeat  and  to  discuss  the  proposition  that  no  Constitution  should  be 
fastened  upon  a  free  and  enlightened  people  without  their  having  had  an  opportunity  to 
inspect  it  and  to  ratify  or  reject  it.  The  proposition  naturally  resolves  itself  into  three 
heads:  Shall  we  submit  the  Constitution  to  an  abridged  electorate,  shall  we  proclaim  it, 
or  shall  we  submit  it  to  the  present  electorate?  I  want  to  take  those  questions  up  in 
order. 

Shall  we  submit  the  Constitution  to  an  abridged  electorate?  As  for  myself,  I  would 
much  prefer  that  you  would  proclaim  it,  and  when  you  did  proclaim  it,  so  far  as  in  me 
lay,  I  would  defy  and  despise  it.  If  you  have  the  authority  to  proclaim  it  you  have  none 
to  submit  it  to  an  abridged  electorate.  Rut  if  you  are  to  do  either,  proclaim  it.  I  would 
rather  submit  to  the  rule  of  one  despot  than  to  an  oligarchy  which  is  a  government  of  a 
few  despots. 

What  authority  have  you  to  submit  it  to  an  abridged  electorate?    Whence  do  you 
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derive  your  authority  to  submit  it  to  an  abridged  electorate?  Tliere  is  no  precedent  for 
it;  there  is  no  reason  for  it;  there  is  no  authority  which  is  respectable  that  can  be 
Touched  and  shown  in  this  Convention  in  support  of  it. 

Where  is  your  precedent  for  submitting  it  to  an  abridged  electorate?  You  go  back 
to  the  Convention  of  177G.  when  we  did  not  have  an  organized  form  of  government  at 
all,  but  the  people  were  throwing  off  the  yoke  of  British  tyranny  and  oppression  and 
when  there  was  no  method  or  means  of  assembling  a  lawful  body  like  this  to  frame  a 
Constitution.    Then  the  delegates  did  ordain  and  declare  a  Constitution. 

A  small  number  of  the  people  of  Virginia  in  1864,  during  the  rebellion,  not  represent- 
ing the  great  majority  of  the  people,  did,  out  of  the  necessities  of  the  case,  declare  a 
Constitution,  the  Constitution  of  1SC4.    But  no  peaceful  body  has  ever  done  so. 

Take  the  Convention  of  1S29-30,  which  was  the  first  Convention  after  the  Constitu- 
tion was  ordained  in  1776.  Did  they  declare  it?  Not  at  all.  Did  they  submit  it  to  an 
•abridged  electorate?    Not  at  all.    They  submitted  it  to  an  enlarged  electorate. 

There  are  members  in  this  Convention  who  contend  that  submission  to  an  enlarged 
electorate  is  the  same  thing  as  submission  to  an  abridged  electorate.  They  say  that  it 
is  the  same  to  lengthen  as  to  shorten.  They  say  it  is  the  same  to  expand  as  to  contract, 
and  contend,  and  I  suppose  will  continue  to  contend,  that  that  is  an  authority  for  sub- 
mitting the  Constitution  to  a  restricted  electorate. 

What  were  the  people  doing  in  1829-30,  when  they  were  undertaking  to  submit  the 
•Constitution  to  an  enlarged  electorate?  I  admit  that  if  they  had  no  authority  to  do  it 
except  the  mere  fact  of  their  being  called  together,  there  is  considerable  argument  against 
■their  having  the  right  to  do  it.  The  argument  is  that  a  man  must  obey  his  own  constit- 
uency. If  there  were  a  thousand  persons  in  the  city  of  Danville  who  had  the  right  to 
vote  and  there  were  a  thousand  who  did  not  have  the  right  to  vote,  and  the  gentle- 
man who  represents  that  city  should  have  been  elected  by  the  one  thousand  to  frame  a 
Constitution,  would  he  have  the  right  to  stibmit  the  Constitution  which  his  constituency 
had  authorized  him  to  make  back  to  the  whole  number?  In  the  debates  of  the  Con- 
tention in  1S29-30  that  proposition  was  debated  pro  and  con,  some  contending  that  it 
was  your  duty  to  submit  it,  independent  of  any  authority  to  do  so,  to  the  enlarged  elec- 
torate. 

The  people  were  then  endeavoring  to  modify  and  get  rid  of  the  freehold  qualification 
■for  suffrage.  They  were  trying  to  enlarge  it;  and  men  contended  in  that  Convention  that 
it  was  not  in  derogation  of  any  man's  right  to  give  to  other  men  their  rights  of  suffrage. 
They  were  trying  to  get  away  from  this  kind  of  a  qualification  that  was  put  upon  the  peo- 
ple. Prior  to  that  time  Virginia  had  had  universal  suffrage.  I  want  to  read  an  extract 
from  the  speech  of  Mr.  Cooke: 

With  the  exception  of  this  interval  of  a  year,  universal  suffrage  prevailed  in  Virginia 
from  1621  till  1670.  In  the  year  last  mentioned,  an  act  was  passed  declaring  that  "none 
iDut  freeholders  and  house-keepers,  who  only  are  answerable  to  the  public  for  their  levies, 
should  thereafter  have  any  voice  in  the  election  of  any  Burgesses."  This  limitation  of  the 
right  of  suffrage  was  unpalatable  to  the  colonists,  and  was  set  forth  as  one  of  the  griev- 
ances by  which  the  popular  insurrection  of  1676  was  justified.  I  call  it  a  popular  in- 
surrection, because  the  phrase  is  more  agreeable  to  my  republican  notions  than  the  word 
■'rebellion,'  used  by  the  gentleman  from  Chesterfield.  Rebellion,  sir!  then  what  were  the 
men  of  1776,  but  rebels  against  the  royal  authority?  Nathaniel  Bacon  was  a  rebel,  who, 
perhaps,  wanted  only  a  wider  theatre  of  action  and  a  more  protracted  span  of  existence, 
to  be  the  Washington  of  his  age.  He  rose  in  arms  against  oppression  and  a  democratic 
Legislature,  or  one  under  his  control,  while  it  redressed  many  real  grievances,  repealed 
the  limitation  of  suffrage,  imposed  in  1670.  His  democratic  code  was  repealed  in  its  turn 
in  1677,  and  two  regiments  of  British  soldiers  were  sent  by  his  most  gracious  Majesty, 
King  Charles  II,  whose  government  the  gentleman  from  Chesterfield  calls,  by  way  of 
distinction,  "the  lawful  government,"  to  disseminate  in  the  colony  more  correct  notions 
concerning  civil  and  political  liberty.  This  worthless  tyrant — the  most  worthless  that  ever 
filled  the  throne  of  England — did  not  condescend  to  ask  of  the  trembling  Burgesses,  whom 
he  assembled  at  the  very  mouths  of  his  cannon,  and  at  the  very  point  of  his  bayonets,  a 
legislative  act  establishing  the  freehold  limitation  of  the  right  of  suffrage  in  Virginia. 
He  ordered  his  Governor,  in  his  private  letter  of  instructions,  under  his  royal  hand,  "to 
take  care  that  the  members  of  the  Assembly  should  thereafter  be  elected  by  freeholders 
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only."  And  thus,  sir,  the  freehold  limitation  of  the  right  of  suffrage  became  the  law  of 
Virginia;  and  so  it  has  remained  to  the  present  day.  Modified,  to  be  sure,  from  time  to 
time,  by  subservient  Colonial  Assemblies,  in  regard  to  the  quantity  of  land  necessary  to 
confer  the  right,  but  still  the  freehold  limitation.  And  with  these  slight  modifications, 
it  remains  the  law  and  the  Constitution  of  Virginia  to  the  present  day.  It  was  in  1677, 
then,  and  not  in  1776,  that  this  boasted  regulation,  the  acme  of  political  wisdom,  became 
a  part  of  the  Constitution  of  Virginia.  It  was  dictated  by  a  tyrant,  and  thrust  down  the 
throats  of  the  people  of  Virginia  at  the  point  of  the  bayonet.  And  this  is  the  principle  of 
our  Constitution,  which  we  are  called  on  to  venerate — to  bow  down  and  worship,  as  the 
wisest  and  best  of  all  the  institutions  formed  in  1776  by  the  sages  and  patriots  of  the 
revolution.  This  is  the  institution  which  is  the  great  safeguard  of  property,  and  the 
palladiuHi  of  our  liberties. 

Sir,  I  have  said  that  the  Constitution  of  Virginia,  as  it  regards  this  great  and  vital 
provision,  was  matured  and  completed  in  1677.  The  Convention  of  1776  found  it  estab- 
lished and  matured,  and  they  left  it  untouched.  And  why  did  they  leave  it  untouched? 
Were  they  in  love  with  the  memory  of  its  author?  Or  were  they  true  republicans,  as 
they  unquestionably  were  partial  to  aristocratic  distinctions  and  privileged  orders?  No, 
sir;  thf^y  left  it  untouched,  because  they  dared  not  touch  it.  It  had  taken  deep  root,  and 
could  not  be  torn  up  with  safety,  while  so  many  elements  of  discord  were  already  at 
work,  and  threatened  to  add  the  horrors  of  a  civil  to  the  dangers  of  a  foreign  war. 

Now,  that  is  the  kind  of  suffrage  that  the  Convention  of  1829-30  were  trying  to  get 
rid  of  when  tliey  were  seeking  to  enlarge  the  suffrage,  and  if  they  had  no  right,  they 
would  be  justified  by  what  might  be  called  a  revolution  in  politics.  They  were  trying 
to  get  rid  of  the  qualification  that  had  been  thrust  down  their  throats  by  bayonets.  When 
you  enlarge  the  suffrage  you  do  not  take  away  the  right  of  the  man  who  already  has  the 
suffrage;  you  simply  give  the  suffrage  to  another  man  who  ought  not  to  have  it,  per- 
haps. When  you  restrict  the  suffrage  you  take  away  absolutely  from  some  people  their 
right  of  suffrage.  And  yet  gentlemen  say  that  it  is  the  same  thing  to  restrict  as  to  en- 
large; that  it  is  the  same  thing  to  give  as  to  take  away! 

But,  gentlemen,  the  Convention  of  1829-30  had  greater  authority  than  that.  It  was 
authorized  by  the  act  of  the  Assembly  convening  it  to  submit  its  Constitution  to  the 
enlarged  electorate.  It  had  authority  to  do  it.  The  Legislature  is  a  Convention  of  the 
people;  nothing  more  and  nothing  less;  and  the  people  in  the  Legislature  assembled 
in  that  instance  directed  that  that  Constitution  should  be  submitted  to  the  enlarged 
electorate. 

The  question  of  the  right  of  the  Legislature  to  do  that  was  a  subject  of  debate.  Mr. 
Randolph,  of  Roanoke,  taking  the  ground  that  it  had  no  right  to  do  it;  but  the  opposite 
view  was  taken  by  a  large  majority  of  the  great  men  of  that  great  Convention,  includ- 
ing Chief  Justice  Marshall,  who,  I  suppose,  is  an  authority  that  has  some  weight  in 
this  Convention,  whether  the  constitutional  works  of  Judge  Cooley  and  Mr.  Jameson  have 
any  authority  or  not.  Chief  Justice  Marshall,  one  of  the  founders  and  fathers  of  the  Re- 
public, voted  with  the  majority  that  the  Legislature  did  have  the  right  to  tell  the  Con- 
vention to  submit  the  Constitution  to  the  enlarged  electorate. 

What  have  we  here?  We  have  simply  a  convention  called  to  revise  and  amend  the 
present  Constitution,  and  nothing  else.  We  have  following  that  an  act  of  the  Legisla- 
ture prepared  by  the  gentleman  from  Appomattox  (Mr.  Flood),  and  the  people  of  Virginia 
owe  him  gratitude  for  the  course  he  has  taken  in  this  matter  in  the  Norfolk  Convention 
and  in  the  Legislature.  The  act  prepared  by  the  gentleman  from  Appomattox  was  passed 
by  the  Legislature,  which  is  a  Convention  of  the  people,  and  even  if  it  did  not  have  the 
authority,  it  certainly  should  have  persuasive  weight  with  another  Convention  of  the 
people;  and  when  one  Convention  of  the  people  begins  to  ignore  and  cast  reflections  upon 
a  former  Convention  of  the  same  people,  I  want  here  to  declare  that  it  exhibits  very  bad 
taste. 

The  present  act  of  the  Legislature  says  that  we  shall  submit  it  to  the  people,  and 
we  have  back  of  that  the  gentleman  from  Appomattox,  who  is  a  good  lawyer,  and  we 
have  back  of  the  gentleman  from  Appomattox,  Chief  Justice  Marshall,  and  the  great 
legal  lights  of  1829-30. 

Do  you  think  you  can  submit  it  to  an  abridged  electorate?  I  will  now  make  an 
argument  that  is  not  found  in  the  debates  of  1829-30.    I  am  not  boasting,  but  I  defy  any 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA.  123 

man  in  this  Convention  who  favors  submitting  this  Constitution  to  an  abridged  elec- 
torate to  answer  it. 

Our  present  Constitution  says  that  the  electors  under  it  shall  have  the  right  ta 
vote  upon  all  question  submitted  to  the  people.  That  is  a  right  which  is  guaranteed  to- 
them.  That  Constitution  is  in  force  until  some  other  Constitution  is  adopted.  Now, 
submit  your  new  Constitution,  if  you  please,  to  an  abridged  electorate.  It  is  not  in  force 
until  your  abridged  electorate  votes  in  favor  of  it.  It  is  not  in  force  while  it  is  being 
submitted.  We  are  not  without  a  Constitution  while  it  is  being  submitted.  We  have 
one,  and  that  Constitution  declares  that  all  electors  under  it  shall  vote  for  all  propositions 
that  are  put  before  the  people. 

Then  where  is  your  authority,  where  is  your  right  to  disfranchise  a  lot  of  people? 
Suppose  you  submit  it  to  an  abridged  electorate.  There  is  not  a  negro  in  this  land 
who  is  qualified  to  vote  and  who  is  a  registered  voter,  and  not  disbarred  no  matter 
what  his  ignorance  is,  but  would  have  the  right  to  go  and  cast  his  vote  upon  the 
subject;  a  right  given  to  him  by  the  fundamental  law  of  this  State  which  no  man  dare 
take  away. 

Mr.  Barbour:  The  gentleman  has  stated  that  the  present  Constitution  of  Virginia 
gives  the  right  to  every  elector  at  present  to  vote  upon  every  question  submitted  to  the 
people  for  decision.  I  think  the  gentleman  will  find  that  he  is  mistaken;  that  that 
provision  in  the  Constitution  was  changed  about  the  year  1875,  and  that  now  it  gives  them 
the  right  "to  vote  for  members  of  the  General  Assembly  and  all  officers  elected  by  the 
people." 

Mr.  Wysor:    What  page  are  you  reading  from? 

Mr.  Barbour:    From  the  manual.    I  read  from  page  38,  Article  3,  Section  1. 
Mr.  Wysor:    The  provision  of  the  Constitution  to  which  the  gentleman  has  just 
referred  and  to  which  I  had  reference  in  my  speech  reads  as  follows: 

Every  male  citizen  of  the  United  States  twenty-one  years  old,  who  shall  have  been  a 
resident  of  the  State  twelve  months  and  of  the  county,  city,  or  town  in  which  he  shall 
offer  to  vote,  three  months  next  preceding  any  election,  shall  be  entitled  to  vote  for  mem- 
bers of  the  General  Assembly  and  all  officers  elected  by  the  people. 

Then  the  exceptions  are  given.  The  gentleman  is  correct  as  to  the  exact  wording 
of  the  Constitution.  But  the  right  that  is  given  to  a  man  there  to  vote  does  give  him  the 
right  to  vote  on  all  questions  that  may  be  submitted  to  the  people. 

Mr.  Barbour:  The  gentleman  knows  that  the  language  he  refers  to  was  in  the 
Constitution  as  originally  adopted. 

Mr.  Wysor:  I  was  quoting  from  memory.  But  still  under  the  present  Constitution 
all  voters  who  vote  for  members  of  the  General  Assembly  or  any  officers  elected  by  the 
people  have  the  right  to  vote  upon  any  question  that  may  be  submitted  to  the  people. 
Certainly  that  has  been  our  custom. 

Mr.  Braxton:  Is  it  not  a  fact  that  very  frequently  in  submitting  to  the  people 
questions  concerning  the  debt  of  a  municipality  only  the  freeholders  are  allowed  to  vote, 
and  was  not  that  change  made  in  order  to  enable  that  thing  to  be  done. 

Mr.  Wysor:  I  think  our  present  code  allows  freeholders  to  vote  and  it  allows  also 
a  popular  vote.  I  do  not  recall  any  statute  where  freeholders  alone  are  allowed  to 
vote — 

Mr.  Flood:    It  is  done  under  special  laws. 
Mr.  Braxton:    Under  special  laws. 

Mr.  Wysor:    And  if  there  were,  I  question  the  constitutionality  of  it. 

Now,  gentlemen,  I  am  arguing  the  question  of  submitting  the  Constitution  to  an 
abridged  electorate.  I  have  shown  that  the  Convention  of  1829  was  authorized  by 
special  act  to  submit  the  Constitution  to  an  enlarged  electorate,  and  that  Chief  Justice 
Marshall  by  his  vote  sustained  the  validity  of  that  act.  I  have  shown  that  an  act  of  our 
own  Legislature  says  that  this  Constitution  shall  be  submitted  to  the  people. 

Mr.  Lindsay:  I  wish  to  know  whether  the  present  Constitution,  on  which  the  gentle- 
man relies  for  authority  for  his  position,  did  not  itself  restrict  the  electorate  that  voted 
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upon  it?  Did  it  not  disfranchise  a  large  body  of  the  people  of  this  State  and  refuse 
to  allow  them  to  vote  upon  it? 

Mr.  Wysor:    It  did  not  restrict  the  electorate.    It  enlarged  the  electorate. 

Mr.  Lindsay:    It  enlarged  it  in  one  case,  but  did  it  not  restrict  it  in  another? 

Mr.  Wysor:  It  put  certain  disabilities  upon  certain  men  (laughter),  but  that  was 
still  a  submission  of  the  Constitution  to  an  enlarged  electorate.  The  present  Constitution 
excludes  women  from  voting.  It  does  not  allow  them  to  vote.  It  does  not  allow  men 
who  have  perpetrated  crimes  to  vote.  In  submitting  the  present  Constitution  to  the  peo- 
ple, the  act  of  the  Congress  of  the  United  States  declared  that  certain  persons  who  had 
participated  in  rebellion  should  not  be  allowed  to  vote,  but  that  does  not  alter  the  fact 
that  the  present  Constitution  was  submitted  to  the  great  body  of  the  people,  to  an  en- 
larged electorate,  and  not  to  a  restricted  electorate. 

If  the  gentleman  from  Albemarle,  who  has  just  interrupted  me,  should  have  a  Con- 
stitution submitted  to  this  whole  body,  except  himself,  when  half  of  the  body  had  not 
been  allowed  to  vote,  I  think  because  he  was  excluded  he  would  say  it  was  a  restricted 
electorate.   That  is  the  position  the  gentleman  has  taken. 

Mr.  Lindsay:  The  Underwood  Constitution  recognized  the  right  to  enlarge  and 
to  restrict  and  to  submit  the  Constitution  to  the  electorate  it  chose,  and  it  certainly  did 
restrict  the  electorate. 

Mr.  Wysor:  The  Underwood  Constitution  simply  said  that  persons  who  had  com- 
mitted certain  acts  should  not  have  the  right  to  vote.  All  constitutions  place  such 
restrictions  as  that  upon  the  right  of  suffrage. 

There  is  no  authority  then  for  submitting  it  to  a  restricted  electorate.  I  will  ask 
the  gentleman  would  you  have  the  right  in  submitting  it  to  the  restricted  electorate  to 
say  that  nobody  but  negroes  should  vote  upon  it? 

Mr.  Lindsay:    You  could  not  do  it  on  account  of  the  Fifteenth  Amendment. 

Mr.  Wysor:  Would  you  have  a  right  in  so  many  words  to  restrict  it  to  any  portion 
of  the  community?  Would  you  have  a  right  to  restrict  it  to  an  electorate  composed  of 
half  white  and  half  black? 

Mr.  Lindsay:  The  gentleman  has  asked  me  the  question  in  good  faith,  and  I  will 
answer  it.  I  contend,  sir,  that  this  Convention,  as  any  other  Convention,  has  a  perfect 
right  to  submit  the  Constitution  it  frames  to  any  electorate  which  does  not  interfere  with 
the  Fifteenth  Amendment.  I  contend  further,  sir,  that  the  Constitution  of  1868  was 
submitted  to  an  electorate  which  was  in  effect  an  abridged  electorate  in  that  it  abridged 
the  rights  of  those  who  had  exclusive  rights  before  the  Constitution  was  adopted. 

Mr.  Wysor:  Your  position,  then,  is  that  the  Convention  could  submit  the  Constitu- 
tion to  any  electorate  provided  it  did  not  violate  the  Constitution  of  the  United 
States? 

Mr.  Lindsay:    That  it  could  prescribe  its  own  electorate  in  its  own  instrument. 
Mr.  Wysor:    You  could  submit  it  to  women,  I  suppose. 

Mr.  Lindsay:    Certainly,  if  they  were  the  only  qualified  voters  under  the  instrument. 

Mr.  Wysor:  Why  do  you  not  submit  this  Constitution  to  women  then,  and  let 
them  pass  upon  the  question  as  to  whether  there  is  to  be  a  new  Constitution  or  not?  If 
you  have  a  right  to  submit  it  to  an  abridged  electorate,  you  can  abridge  the  electorate 
just  as  much  as  you  please. 

Mr.  Lindsay:    I  would  much  prefer  the  women  to  the  negroes  (laughter). 

Mr.  Wysor:  I  would  prefer  them  also  to  the  negroes  and  to  a  great  many  white  men 
(laughter).  ] 

Now,  I  want  to  get  away  from  that  point.  I  think  I  have  made  it  pretty  clear — 
clear  to  my  own  satisfaction  anyhow  (laughter), — that  you  have  no  right  to  submit  it  to 
an  abridged  electorate.  Even  if  you  had  a  right  to  proclaim  it  you  would  have  no  right 
to  submit  it  to  an  abridged  electorate. 

I  want  to  say  also  that  that  would  be  an  impracticable  thing  to  do.  You  would  have 
to  go  to  work  and  find  out  who  were  qualified  voters  under  your  new  Constitution  before 
you  could  have  any  vote  upon  it.  So  if  you  had  the  prepayment  of  a  capitation  tax  for  so 
many  years  as  a  prerequisite,  you  would  have  to  have  all  of  your  qualified  voters  come 
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forward  and  pay  that  tax  before  they  could  vote  on  the  question  of  the  ratification  or  the- 
rejection  of  the  Constitution. 

I  say  there  is  no  authority,  there  is  no  precedent,  for  it.  Yet  gentlemen  come  here- 
with Virginia  Constitutions  which  were  submitted  to  an  enlarged  electorate,  and  pro- 
claim that  that  means  the  same  thing  as  to  take  away  a  man's  vote  from  him;  that  it 
means  the  same  thing  as  a  restricted  electorate. 

There  is  one  more  argument  which  was  about  to  escape  me  which  gentlemen  here 
are  invoking.  What  is  their  ground,  forsooth,  for  submitting  it  to  an  abridged  electorate?' 
Their  ground  is  that  members  must  represent  their  constituency;  that  the  constituency 
which  sent  members  to  the  Convention  of  1829-30  was  a  restricted  electorate,  and  that 
they  went  beyond  it,  and  therefore  we  can  restrict  the  electorate.  That  is  the  argument, 
which  is  made.  In  the  Convention  of  1S29-30  Mr.  Randolph  said  "freeholders  sent  me 
here  and  not  manhood  suffrage.  I  will  submit  the  Constitution  to  the  freeholders  because 
I  get  my  commission  from  them.  I  get  my  authority  from  them  and  I  will  submit  it  to- 
nobody  else." 

Now,  take  that  argument.  How  were  we  sent  here?  Did  a  restricted  elector-- 
ate  send  us  here?  Did  freeholders  send  us  here?  Did  men  who  had  paid  a  capitation  tax 
for  a  certain  length  of  time  before  the  Convention  met  send  us  here?  "Who  are  our 
constituents?  All  the  people  of  Virginia  are  our  constituents.  They  are  the  con- 
stituents too  of  the  gentleman  from  Albemarle,  who  says  he  came  here  instructed  to 
submit  it  to  a  restricted  electorate.  Is  he  going  back  on  all  of  his  constituency? 

So  you  would  be  going  beyond  your  authority.  You  are  going  against  your 
own  constituency.  The  mere  fact  that  there  are  a  lot  of  negroes  in  the  Commonwealth 
of  Virginia,  does  not  give  you  a  right  to  violate  a  fundamental  principle  of  law.  It 
does  not  give  you  a  right  to  say  that  the  negroes  are  not  your  constituency  for  they  are. 
And  I  say  to  the  gentlemen  who  live  in  the  black  counties  that  I  try  to  be  liberal 
in  everything  I  do  in  this  Convention,  but  they  may  never  expect  me  on  account  of  the- 
fear  of  negro  domination  to  take  from  my  people  a  fundamental  right,  to  take  from  a 
single  one  of  them  the  right  to  vote  upon  this  Constitution.  I  will  never  do  it.  We  have 
some  rights  in  our  section  and  we  propose  to  maintain  them.  We  do  not  intend 
to  violate  fundamental  law  and  legal  principles  on  account  of  certain  conditions. 

Now,  then,  we  come  to  the  question,  can  you  proclaim  this  Constitution?  I  want  to 
read  from  Mr.  Cooley  on  that  subject.  Judge  Cooley,  on  page  43  of  his  work  on  Con- 
stitutional Limitations,  uses  these  words: 

In  accordance  with  universal  practice,  and  from  the  very  necessity  of  the  case,  amend- 
ments to  an  existing  Constitution,  or  entire  revisions  of  it,  must  be  prepared  and  matured 
by  some  body  of  representatives  chosen  for  the  purpose.  It  is  obviously  impossible  for  the- 
whole  people  to  meet,  prepare,  and  discuss  the  proposed  alterations,  and  there  seems  to 
be  no  feasible  mode  by  which  an  expression  of  their  will  can  be  obtained,  except  by  ask- 
ing it  upon  the  single  point  of  assent  or  disapproval.  But  no  body  of  representatives, . 
unless  specially — 

Now  there  comes  a  point — 

No  body  of  representatives,  unless  specially  clothed  with  power  for  that  purpose  by 
the  people  when  choosing  them,  can  rightfully  take  definite  action  upon  amendments  or 
revisions;  they  must  submit  the  result  of  their  deliberations  to  the  people — who  alone - 
are  competent  to  exercise  the  powers  of  sovereignty  in  framing  the  fundamental  law — 
for  ratification  or  rejection.    The  Constitutional  Convention  is  the  representative  of^ 
sovereignty  only  in  a  very  qualified  sense,  and  for  the  specific  purpose,  and  with  the 
restricted  authority  to  put  in  proper  form  the  questions  of  amendment  upon  which  the 
people  are  to  pass;  but  the  changes  in  the  fundamental  law  of  the  State  must  be  enacted - 
by  the  people  themselves. 

Mr.  Jameson's  work  on  Constitutional  Conventions,  does  not  suit  the  gentleman  from 
Petersburg  (Mr.  Cameron)  at  all.    He  just  simply  assails  the  author:  he  does  not  assail 
the  work.    I  do  not  know  anything  about  Mr.  Jameson  personally,  but  I  think  he  writes  - 
constitutional  law  in  a  very  able  manner,  and  I  do  not  think  the  gentleman  from  Peters- 
burg can  destroy  his  conclusions  by  simply  casting  some  reflections  upon  him  on  account  . 
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of  the  circumstances  under  which  he  wrote  the  work,  without  being  able  to  meet 
his  arguments.  Now,  I  want  to  read  what  Mr.  Cooley  says  about  Mr.  Jameson's 
work : 

This  work  is  so  complete  and  satisfactory  in  its  treatment  of  the  general  subject  as  to 
leave  little  to  be  said  by  one  who  shall  afterwards  attempt  to  cover  the  same  ground. 

It  leaves  little  for  the  member  from  Petersburg  to  say  (laughter). 

Where  a  Convention  to  frame  amendments  to  the  Constitution  is  sitting  under  a  legis- 
lative act  from  which  all  its  authority  is  derived,  the  submission  of  its  labors  to  a  vote 
of  the  people  in  a  manner  different  from  that  prescribed  by  the  act  is  nugatory.  Such  a 
Convention  has  no  inherent  rights.  It  has  delegated  powers  only,  and  must  keep  within 
them. 

That  is  Cooley's  view  and  that  is  Jameson's  view,  both  able  constitutional  lawyers. 

The  gentleman  from  Campbell  (Mr.  Daniel),  when  we  were  discussing  this  provision 
of  the  Constitution  at  an  early  day  in  our  sessions,  used  a  Kentucky  case,  which,  with 
all  due  respect  to  him,  he  utterly  misconceived.  He  stated  before  this  Convention  that 
the  case  of  Miller  versus  Johnson,  decided  in  Kentucky,  upheld  the  doctrine  of  proclaim- 
ing the  Constitution.  A  reading  of  the  case  will  show  that  it  does  no  such  thing.  That 
was  the  case  of  a  Constitution  which  was  submitted  to  the  people.  After  it  was  sub- 
mitted to  the  people  the  Convention  made  material  alterations  in  it  and  then  proclaimed 
it,  and  the  gentleman  from  Campbell  said  that  the  Supreme  Court  of  Kentucky  held 
that  they  had  a  right  to  proclaim  it.  I  have  read  the  decisions  of  both  judges,  who 
delivered  opinions  in  the  case,  and  I  do  not  find  any  such  declaration  in  the  opinions 
on  the  part  of  either  of  them.   The  syllabus  of  the  case  reads: 

Where  a  State  Constitution  has  been  formed  and  promulgated  according  to  the  forms 
of  law  and  accepted  and  recognized  as  valid  by  the  political  department  of  the  govern- 
ment, the  courts  will  not  declare  the  instrument  or  any  part  of  it  invalid.  The  question 
of  its  validity  is  then  not  a  judicial  but  a  political  one.  Therefore,  where  a  Constitution 
after  it  has  been  submitted  to  and  ratified  by  a  vote  of  the  people,  is  amended  by  the  Con- 
vention which  framed  it,  and  the  amended  instrument  is  promulgated  by  the  Convention 
as  the  Constitution  and  acted  upon  by  the  people  as  the  organic  law  of  the  State,  the 
courts  will  not  inquire  as  to  the  power  of  the  Convention  to  promulgate  as  the  Constitu- 
tion an  instrument  different  in  some  of  its  parts  from  that  which  had  been  submitted  to 
a.  vote  of  the  people. 

The  courts  will  declare  a  mere  amendment  to  a  Constitution  invalid  if  the  method 
provided  by  the  Constitution  for  its  amendment  has  not  been  followed. 

That  is  everything  in  the  world  that  they  held.  They  held  that  they  would  not 
inquire  as  to  the  right  of  the  Convention  to  promulgate  it  because  the  political  depart- 
ment of  the  State  had  accepted  it  and  acted  under  it;  and  it  was  a  political,  not  a 
judicial  question.  Yet,  if  I  remember  correctly  the  speech  of  the  gentleman  from  Camp- 
bell, he  used  that  authority  before  this  Convention  to  show  that  the  people  had  a  right 
to  proclaim  the  Constitution. 

Two  opinions  were  delivered  in  the  case.  I  do  not  know  whether  the  gentleman  from 
Campbell  read  the  opinion  of  one  of  the  judges  or  not,  but  one  judge  held  just  the 
same  as  the  other  judge  and  he  passed  upon  that  question.  He  said,  it  is  true  it  is  a 
political  question,  it  has  been  upheld  by  the  department;  people  have  acted  upon  it;  peo- 
ple have  been  prosecuted  under  it;  but  when  he  passed  upon  the  question  itself  he  said 
"that  does  not  render  the  proclamation  of  it  any  the  less  an  act  of  usurpation  and 
tyranny." 

Now,  that  is  the  Kentucky  case,  and  I  say  here,  without  fear  of  successful  contradic- 
tion, that  there  is  not  a  syllable  or  word  or  line  in  either  of  the  opinions  of  the  judges 
who  rendered  opinions  in  that  case  that  even  squints  at  the  right  of  the  Convention  to  pro- 
claim a  Constitution.  They  simply  said  they  would  not  pass  on  the  question,  and  I  sub- 
mit that  it  is  begging  the  question  here  to  say  that  we  will  proclaim  it,  our  departments 
will  act  under  it,  they  will  accredit  it,  and  then  who  can  say  nay?  You  are  admitting 
then  that  you  intend  to  do  a  wrong,;  that  you  intend  to  perpetrate  an  act  of  tyranny 
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and  usurpation;  and  yet  your  departments  are  to  ratify  it,  to  accredit  it,  to  act  under  it, 
to  validate  and  legalize  your  usurpation,  and  then  you  say  "that  is  all  right." 

It  is  the  duty  of  a  body  like  this  to  decide  the  case  according  to  law,  and  if  the 
law  requires  it,  to  submit  the  Constitution  to  the  people,  whether  it  can  be  tested  in  the 
courts  or  not.  The  gentleman  from  Petersburg  (Mr.  Cameron)  says  that  we  occupy  a 
higher  plane  of  jurisdiction  than  any  court.  Does  it  authorize  us  to  decide  incorrectly 
and  improperly  because  we  occupy  a  high  plane?  The  higher  the  plane  a  man  occupies, 
the  more  correct  ought  he  to  be  in  making  his  decisions. 

In  deciding  that  question  for  ourselves  we  must  look  at  all  the  facts  and  circum- 
stances and  not  only  at  the  law,  but  we  must  see  what  the  people  thought  when  they  were 
electing  us.  In  this  connection,  I  wish  to  call  the  attention  to  the  promise  of  the  Demo- 
cratic party  to  submit  the  Constitution  to  the  people.  In  its  Norfolk  Convention  held  on 
the  2d  of  May,  1900,  it  passed  this  resolution: 

Whereas,  the  General  Assembly  of  Virginia  has  submitted  to  a  vote  of  the  people  the 
question  of  the  calling  of  a  Constitutional  Convention,  and, 

Whereas,  it  is  the  evident  desire  of  the  white  people  of  Virginia  to  amend  and  revise 
the  present  Constitution: 

Resolved.  That  the  Democratic  party  of  Virginia,  in  Convention  assembled,  endorses 
the  action  of  the  General  Assembly  and  earnestly  urges  the  people  of  Virginia  to  vote 
on  the  fourth  Thursday  in  :\Iay  for  calling  a  Constitutional  Convention. 

Resolved,  That  it  is  the  sense  of  this  Convention  that  in  framing  a  new  Constitution 
*  no  efforts  should  be  made  to  disfranchise  any  citizen  of  Virginia  who  had  a  right  to  vote 
prior  to  1861,  nor  the  descendant  of  any  such  person;  and  that  when  such  Constitution 
shall  have  been  framed  it  shall  be  submitted  to  a  vote  of  the  people  for  ratification  or 
rejection;  and  the  Democratic  party  pledges  that  the  expenses  incident  to  a  Constitutional 
Convention  shall  be  kept  down  to  the  lowest  possible  figure. 

There  is  a  promise  on  the  part  of  the  Democratic  party  which  called  the  Convention, 
that  the  Constitution  would  be  submitted  to  the  people.  It  seems  to  me  we  ought  to 
keep  our  promise.  VvTiether  we  have  sworn  according  to  the  present  Constitution  or  not, 
we  ought  to  keep  our  promise.  I  find  that  God  Himself  once  took  an  oath  to  keep  a 
promise.    We  read  in  Hebrews  VII.,  13-17: 

For  when  God  made  promise  to  Abraham,  because  he  could  swear  by  no  greater,  he 
swear  by  himself. 

Saying,  Surely  blessing  I  will  bless  thee,  and  multiplying  I  will  multiply  thee. 
And  so,  after  he  had  patiently  endured,  he  obtained  the  promise. 
For  men  verily  swear  by  the  greater;  and  an  oath  for  confirmation  is  to  them  an  end 
of  all  strife. 

Wherein  God,  willing  more  abundantly  to  shew  unto  the  heirs  of  promise  the  immu- 
tability of  his  counsel,  confirmed  it  by  an  oath. 

Now,  the  gentleman  from  Petersburg,  was  unwilling  to  take  an  oath  that  he  would 
perform  his  duty  in  framing  a  Constitution.  I  ask  him.  Will  you  not  swear  by  your 
own  great  omnipotent,  sovereign  self  that  you  will  keep  the  promise  of  your  and  my 
party?  (Laughter.)  I  want  to  do  the  gentleman  from  Petersburg  the  justice  to  say  that 
he  said  in  his  argument  that  he  would  keep  that  promise  without  an  oath,  but  I  fear  there 
are  some  of  us  in  the  Convention  for  whom  an  oath  would  be  necessary  in  order  to  keep 
it. 

Then  they  had  the  act  of  the  Legislature,  that  has  been  so  often  referred  to,  which 
says  that  the  Constitution  shall  be  submitted  to  the  qualified  voters.  Then,  how  did  the 
people  look  at  it  when  they  elected  you?  You  promised  in  your  platform  that  you  would 
submit  it  to  them.  The  Democratic  Legislature  promised  in  its  act  that  it  should  be  sub- 
mitted to  them.  Above  all  that,  constitutional  law  requires  that  it  shall  be  submitted  to 
them.  It  is  an  inherent  and  inalienable  right  which  the  people  have  to  enact  their  own 
Constitution,  and  which  no  men  can  take  from  them. 

The  gentleman  from  Petersburg,  in  discussing  the  oath  question,  which  involved 
the  question  of  proclaiming  the  Constittition,  did  more  to  imbue  the  members  of  this  body 
with  an  idaa  of  sovereignty  and  omnipotence  and  power  than  anybody  else  in  the  Conven- 
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tion,  and  I  say  with  all  due  respect  for  him  that  he  did  not  utter  a  principle  of  constitu- 
tional law  from  the  beginning  to  the  end  of  his  speech.  He  made  assertions;  he  asserted 
old  time-exploded  theories,  and  appealed  to  a  sentiment  that  has  grown  up  under  those 
propositions. 

The  gentleman  from  Petersburg  admitted  the  right  of  a  preceding  Convention  to  pro- 
vide for  the  assembling  of  another  Convention.  He  stated  that  they  had  the  right  to 
make  that  sort  of  a  reasonable  suggestion.  He  admitted  that  they  could  put  in  the 
Underwood  Constitution,  provisions  for  our  own  assembling,  and  that  in  such  a  case  we 
could  not  assemble  in  any  other  way.  He  admitted  that  we  could  be  bound  in  that  essen- 
tial particular.  But  when  he  came  to  take  an  oath  that  you  would  perform  your  duties, 
he  said  that  that  would  authorize  one  Convention  to  bind  posterity.  I  am  not  going  to 
argue  over  again  the  question  as  to  whether  we  have  a  right  to  take  the  oath.  I  am 
stating  the  position  taken  by  the  gentleman  from  Petersburg.  He  is  such  an  authority 
in  this  Convention  that  I  want  to  pay  some  attention  to  his  remarks.  He  denied  that 
the  acts  of  Congress  were  binding,  unless  declared  constitutional,  when  if  he  had 
just  taken  out  the  Manual  that  he  had  in  his  pocket,  he  would  have  found  that  the  Bill 
of  Rights  declares  that  they  are  binding  until  they  are  declared  unconstitutional.  If 
he  will  refer  to  the  Bill  of  Rights  as  reported  by  either  the  majority  or  the  minority  of 
the  members  of  the  Committee  on  Preamble  and  Bill  of  Rights  in  this  Convention,  he 
would  have  found  the  same  principle  asserted. 

He  took  the  position  that  as  the  people  did  not  restrict  us  we  have  all  their  power, 
when  the  reverse  is  true.  According  to  the  authorities,  if  the  people  gave  you  all  their 
power  they  must  do  it  expressly,  unmistakably,  and  not  by  inference.  Yet  the  member 
from  Petersburg  takes  the  position  that  when  we  call  a  Convention  for  the  purpose  of 
framing  a  Constitution,  that  minute  we  become  sovereigns,  and  all  the  power  of  all  the 
people  vests  in  the  Convention,  and  the  people  have  no  power  whatever  left,  and  no  rights 
except  such  as  we  see  proper  to  dole  out  to  them. 

Then  the  gentleman  proceeds  to  give  us  some  apothegms  that  I  want  to  call  atten- 
tion to. 

Having  asserted  that  we  are  sovereign,  sovereign  in  the  sense  that  the  people  have 
passed  to  us  all  of  the  sovereignty  they  possess,  for  the  purpose  of  Constitution  making, 
I  desire  to  read  four  apothegms,  four  elementary  propositions  of  Constitutional  law,  and 
T  hope  they  will  find  lodgment  somewhere. 

The  first  is: 

No  oath  is  required  of  any  sovereign  on  earth. 

The  truth  is  every  sovereign  on  earth  takes  an  oath.    Here  is  his  next  apothegm: 

There  is  no  one  to  whom  a  sovereign  is  responsible  or  can  take  an  oath. 

The  fact  is  all  sovereigns  take  an  oath  to  God  and  are  responsible  to  Him.  The 
next  is: 

The  idea  of  an  oath  implies  the  existence  of  a  superior. 
I  do  not  deny  that  apothegm. 

The  last  is,  "We  are  the  people  for  the  purposes  set  forth  of  framing  the  Constitution. 
To  whom,  then,  shall  we  swear  fidelity,  except  to  ourselves?" 

Now,  on  the  question  of  sovereigns  swearing,  I  beg  the  attention  of  the  Convention 
while  I  read  a  very  short  article  written  by  a  young  lawj^er  of  Pulaski  city,  by  the 
name  of  F.  W.  Morton: 

Without  in  any  manner  intending  to  prolong  a  discussion  upon  the  oath  question — 

I  am  testing  the  apothegms  of  the  gentleman  from  Petersburg — 

Without  in  any  manner  intending  to  prolong  a  discussion  upon  the  "oath  question" — 
already  disposed  of  by  the  Convention,  I  must  say  that  I  was  greatly  surprised  that  such 
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a  statement  went  without  challenge.  The  members  of  our  convention  are  able,  accom- 
plished and  erudite.  I  presume  that,  like  Homer,  they  were  "nodding."  Lest  misin- 
formation should  get  abroad  upon  the  subject,  I  deem  it  proper  to  correct  the  statement 
of  the  gentleman  from  Petersburg. 

To  give  a  "horseback  opinion,"  as  we  lawyers  say,  my  impression  is  that  every 
sovereign  or  potentate  on  earth  takes  an  oath  in  some  form  when  he  assumes  office.  To 
cite  concrete  instances,  if  anyone  will  turn  to  Blackstone's  Commentaries,  chapter  VI, 
page  117,  Chitty's  Edition  (page  235  original  edition),  he  will  there  find  the  form  of  the 
oath  taken  by  the  King  of  England.  This  oath,  not  long  since,  was  taken  by  the  present 
King. 

Turning  to  books  that  happen  to  be  at  hand.  I  find  that  Charlemagne,  who,  as  Gibbon 
says,  "is  the  only  prince  in  whose  favor  the  title  'great'  has  been  indissolubly  blended  with 
the  name."  took  an  oath  upon  becoming  Emperor  of  Rome.  If  there  was  ever  a  "sover- 
eign" Charlemagne  was  one.  See  Gibbon's  Rome,  vol.  V,  chap.  49,  page  140  (edition 
1899). 

Likewise,  as  to  the  successors  of  Charlemagne  and  the  Othos,  I  find  that  the  royal 
oath  was  thrice  reiterated,  "at  the  bridge,  the  gate,  and  on  the  stairs  of  the  Vatican." 
Gibbon's  Rome,  vol.  VI,  chap.  69,  page  528  (edition  1899). 

In  the  familiar  phraseology  of  our  Latin  Grammar,  "no  one  will  dare  to  deny"  that 
Napoleon  Bonaparte  was  a  sovereign."  Upon  consulting  Guizofs  France,"  vol.  VII,  chap. 
8,  page  107  (edition  1899),  I  find  that,  at  the  time  of  his  coronation  as  Emperor  of  France, 
"Napoleon  took  the  oath  in  the  form  which  had  been  so  much  opposed  at  Rome." 

It  is  needless  to  multiply  instances.  I  am  ready  to  assert  that  they  would  each  and  all 
confirm  my  "horseback  opinion." 

As  to  the  query,  "To  whom  shall  he  take  it?"  Why  to  God,  of  course.  I  do  not  suppose 
that  any  member  of  the  convention  considers  himself  superior  to  Deity.  He  is  the 
Sovereign  of  all  sovereigns.  The  very  idea  of  an  oath  is  that  it  is  an  invocation  to  a 
superior  power.  In  protestant  countries  the  invocation  is  to  God;  but  the  oath-taker  is 
sworn  in  any  manner  that  binds  his  conscience.  Christians  are  sworn  on  the  "Holy 
Gospels  of  God,"  Jews  on  the  Pentateuch,  Mohammedans  on  the  Koran,  and  Parsees  on 
their  sacred  books.  A  Hindu  touches  the  foot  of  a  Brahmin;  a  Brahmin,  the  hand  of 
another  Brahmin,  and  Chinese  break  a  saucer  or  behead  a  fowl  as  an  essential  part  of 
the  ceremony. 

It  is,  moreover,  interesting  to  note  that  we  have  the  august  example  of  God  himself, 
as  to  the  propriety  of  taking  an  oath  of  fidelity;  to  an  oath  of  which  character  Mr. 
Cameron  so  eloqtiently  and  strenuously  objected.  "We  read  in  Hebrew  vi.  13,  17:  "For 
when  God  made  promise  to  Abraham,  because  he  could  swear  by  no  greater,  he  swear  by 
himself.  Wherein  God,  willing  more  abundantly  to  show  unto  the  heirs  of  promise  the 
immutability  of  his  counsel,  confirmed  it  by  an  oath. 

I  do  not  wish  to  prolong  this  discussion.  In  common  with  all  good  Virginians,  I  have 
full  faith  in  the  integrity  and  ability  of  our  Constitutional  Convention.  Yet  I  could  not 
wittingly  allow  Mr.  Cameron's  assertion  to  go  unchallenged. 

So  we  see  that  the  gentleman  from  Petersburg  is  not  a  good  apothegm-maker. 

I  read  some  time  ago  a  recent  novel  called  "Quo  Vadis."  I  found  in  it  a  character 
by  the  name  of  Petronius.  who  was  sentenced  to  death  by  Nero.  Nero  always  prided 
himself  on  playing  the  flute.  After  Petronius  had  been  condemned  to  death  he  sat  down 
and  wrote  Nero  a  letter.  He  told  him  to  go  on  committing  arson  and  murder,  to  burn 
cities  and  do  anything  else,  but  "for  God's  sake  not  plSij  upon  the  flute,"  (laughter). 

Now.  I  will  ask  the  gentleman  from  Petersburg  to  attempt  anything  he  pleases  but 
for  God's  sake  not  to  try  to  make  apothegms  (laughter). 

After  the  gentleman  from  Petersburg  had  trampled  Cooley  and  Jameson  under  his 
feet  and  had  no  constitutional  authority  of  his  own,  he  said  he  got  his  constitutional 
law  at  his  mother's  knee.  I  believe  that  (laughter).  I  am  satisfied  he  got  it  in  the 
nursery  (laughter).  But  I  submit  to  the  gentleman  from  Petersburg  and  to  this  Conven- 
tion that  constitutional  law  is  meat  for  men.  not  milk  for  babes.  (Laughter  and  Ap- 
plause.) 

I  learned  at  my  mother's  knee  nobler  lessons  than  constitutional  law.  When  night 
gathered  upon  the  revolving  world  I  learned  the  lesson  that  for  the  sorrowful,  for  the 
poor,  for  the  oppressed,  for  the  crushed  of  the  earth,  there  still  remains  the  sweet  hope 
of  prayer.  I  learned  from  my  father's  mouth  that  though  the  great  worlds  might  impinge 
upon  one  another,  for  the  brave  and  honest  man  there  should  be  no  fear  even  amidst  the 
wreck  of  matter  and  the  crush  of  worlds. 

The  gentleman  from  Petersburg  in  one  instance  went  beyond  the  nursery  for  his  con- 
9 — Const.  Deb 
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stitutional  law.  He  used  a  figure  which  he  got  from  Genesis.  He  spoke  of  God  breathing, 
of  pouring  or  blowing  the  divine  afflatus  into  man.  Think  of  that,  Mr.  Chairman,  the 
divine  afflatus!  He  talked  about  God  blowing  up  man  as  if  he  were  blowing  up  a 
bladder  or  a  little  balloon,  (laughter). 

The  Bible  proceeds  in  a  nobler  and  grander  strain.  It  says  that  God  made  man  of 
the  dust  of  the  ground  and  then  breathed  into  his  nostrils  the  breath  of  life,  and  he 
became  a  living  soul. 

The  gentleman  from  Petersburg  ought  to  have  followed  Genesis  a  little  further.  He 
reads  the  Bible  like  he  does  constitutional  law  (laughter).  What  did  God  do  with  man 
after  He  breathed  the  divine  afflatus  into  him?  He  put  him  into  a  garden,  and  a 
beautiful  garden  it  was.  Beautiful  streams  rolled  over  that  Garden  of  Paradise,  and  birds 
sang  sweet  songs  on  ever-blooming  flowers.  But  there  was  a  tree  in  that  garden  which 
might  be  called  the  Tree  of  Sovereignty,  and  Adam  was  told  that  he  must  not  eat  the 
fruit  thereof.  The  serpent  came  along.  I  reckon  he  spoke  to  the  woman  first.  Adam 
laid  it  on  the  woman,  and  I  have  never  had  much  respect  for  him  since.  Anyhow,  it 
was  through  the  serpent  that  the  man  was  persuaded  to  eat  of  the  tree  of  life.  The 
serpent  told  him  he  would  become  like  God,  his  sovereign.  The  same  old  serpent  has 
been  whispering  in  the  ear  of  the  gentleman  from  Petersburg.  Adam  hearkened  to  the 
serpent,  and  what  became  of  Adam?  He  was  driven  from  the  Garden  of  Paradise,  and 
a  flaming  sword  was  put  up  to  guard  the  way  against  his  re-entrance  there.  And  that 
will  be  the  way  with  the  gentleman  from  Petersburg  if  he  does  not  change  his  notion.  He 
v/ill  be  turned  out  of  the  Garden  of  Ppiadise  and  a  flaming  sword  will  be  put  up  by  the 
people  to  guard  the  way  against  his  re-entrance  there. 

The  gentleman  from  Petersburg  carried  his  biblical  illustration  a  little  further.  In 
his  concluding  remarks  he  imagined  himself  a  General  Moses,  and  he  cried  out  "Let 
the  children  of  Israel  go  forward."  Did  the  gentleman  know  that  the  children  of 
Israel  at  the  time  of  which  he  spoke  were  freshly  manumitted  slaves,  though  they  have 
since  become  a  great  people  from,  whom  we  have  derived  much  of  law  and  religion.  But 
we  are  not  the  children  of  Israel.  We  are  Anglo-Saxons,  inheriting  our  freedom  and  our 
liberty  from  a  "time  whereof  the  memory  of  man  runneth  not  to  the  contrary."  We 
need  no  cloud  by  day,  and  no  pillar  by  night.  We  are  not  fed  by  manna  from  Heaven, 
but  we  earn  our  living  in  the  sweat  of  our  brow.  We  are  in  no  wilderness.  The  gentle- 
man from  Petersburg  was.    We  are  now  in  the  promised  land. 

I  will  call  the  attention  of  the  gentleman  from  Petersburg  to  the  fact  that  General 
Moses  himself  was  never  allowed  to  get  into  the  promised  land.  He  was  only  per- 
mitted to  see  it,  to  look  into  it  after  he  had  wandered  through  the  wilderness,  leading  the 
children  of  Israel  for  forty  long  years,  in  trying  to  reach  the  promised  land.  I  say  we  are 
in  the  promised  land.    We  are  prosperous;  we  are  free. 

You  cannot  tear  down  the  temple  of  liberty.  You  might  as  well  try  to  still  the  seas 
or  to  stop  the  stars.  What  is  the  temple  of  liberty,  at  v/hose  shrine  the  hearts  of  all  the 
people  pour  out  their  devotion?  It  is  this:  In  the  people  is  vested  all  sovereign  power. 
That  is  the  temple.  It  is  in  your  Bill  of  Rights.  It  is  in  your  Constitution.  It  has  always 
been  a  principle,  and  a  fundamental  principle  of  the  Anglo-Saxon  race.  You  can  not  tear 
it  down.  The  equestrian  statue  of  the  Father  of  his  Country,  here  in  the  Capitol  grounds, 
made  of  bronze,  may  tumble  and  fall  and  crumble  into  dust,  but  this  temple  will  stand. 
It  will  stand  until  the  gorgeous  palaces,  the  solemn  temples,  and  the  great  globe  itself 
shall  dissolve.  (Applause.)    I  thank  the  Convention  for  its  attention. 

The  committee  rose  and  the  President  resumed  the  chair. 
Mr.  Daniel  offered  the  following  resolution  which  was  ordered  to  lie  on  the  table 
and  be  printed: 

When  an  amendment  proposed  to  any  pending  measure  is  laid  on  the  table,  it  shall 
not  carry  with  it,  or  prejudice,  such  measure. 

The  Convention  adjourned  until  to-morrow,  Saturday,  August  3,  at  eleven  o'clock 
A.  M. 
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SATURDAY,  August  3,  1901. 

The  Convention  met  at  11  o'clock  A.  M. 

Prayer  by  Rev.  W.  B.  Beauchamp,  of  Richmond. 

Mr.  "Withers,  from  the  Committee  on  Reduction  of  Expenses,  submitted  the  following 
report,  which  was  read: 

1.  We  recommend  that  the  appropriation  of  State  funds  to  any  school  or  institution 
of  learning  not  exclusively  controlled  by  the  State  be  forbidden  in  the  Constitution. 

2.  We  further  recommend  that  the  appropriations  to  the  State  institutions  of  learning 
should  be  controlled  in  amount  by  the  number  of  State  students  receiving  free  instruction 
in  such  institutions. 

3.  W"e  respectfully  further  recommend  the  abolition  of  the  office  of  superintendent  of 
schools  for  each*  county  and  city  and  the  substitution  therefor  of  district  superintendents. 
We  do  not  suggest  any  details,  but  leave  them  to  the  wisdom  of  the  Committee  on  Educa- 
tion, as  that  committee  has  had  the  advantage  and  benefit  of  advice  and  counsel  from  the 
best  educators  of  this  State,  of  which  this  committee  has  not  been  able  to  have  the  advan- 
tage, owing  to  conditions  and  circumstances  under  which  it  was  placed  at  the  time  these 
gentlemen  were  in  attendance  upon  the  Committee  on  Education. 

We  suggest  this  recommendation  partly  on  the  ground  of  economy  in  the  management 
of  the  school  fund,  but  especially  do  we  believe  that  a  wise  substitute  for  the  present  sys- 
tem will  increase  enormously  the  efficiency  of  our  system  of  public  school  education. 

Mr.  Samuel  P.  Waddill  and  Mr.  George  P.  Tarry  of  the  same  committee,  submitted, 
the  following  minority  report: 

The  Committee  on  the  Reduction  of  Expenses  in  their  report  on  the  Educational 
Department,  makes  the  following,  among  other,  recommendations: 

We  recommend  the  forbidding  of  the  appropriation  of  State  funds  to  any  school  or 
institution  of  learning  not  exclusively  controlled  by  the  State.  We  concur  in  the  recom- 
mendation of  the  committee,  with  the  following  amendment  and  addition: 

But  this  recommendation  shall  not  preclude  an  appropriation,  if  the  General  Assembly 
shall  see  fit  to  make  it,  to  the  college  of  AVilliam  and  Mary  so  long  as  the  said  college 
shall  maintain,  in  connection  with  its  collegiate  course,  a  system  of  normal  instruction 
and  training  for  the  purpose  of  educating  and  training  white  male  teachers  for  the  public 
free  schools  of  the  State,  as  provided  by  an  act  of  Assembly  approved  March  5,  1888. 

Mr.  Gillespie,  on  behalf  of  the  majority  of  the  Committee  on  Privileges  and  Elections, 
proposed  the  following  resolution: 

Resolved,  That  the  clerk  of  the  County  Court  of  Hanover  county  be  required  to  bring 
before  the  Committee  on  Privileges  and  Elections  the  returns,  including  the  ballots  from 
the  Cold  Harbor  Precinct  of  Hanover  County  the  same  to  be  produced  before  said  Com- 
mittee at  the  time  and  place  fixed  by  said  committee. 

After  considerable  debate,  the  resolution  was  agreed  to. 

The  Convention  adjourned,  the  adjournment  being  under  the  resolution  adopted 
yesterday,  until  Thursday,  August  22,  1901,  at  12  o'clock  meridian. 


THURSDAY,  August  22,  1901. 

The  Convention  met  at  12  o'clock  M.,  Hon.  John  Goode,  President,  in  the  chair. 
Prayer  by  Rev.  P.  B.  Price,  D.  D.,  of  Richmond. 

Mr.  Watson  presented  a  petition  from  the  Concord  Baptist  Association,  protesting 
against  the  appropriation  of  public  funds  to  sectarian  institutions. 

Mr.  O'Flaherty  presented  a  petition  from  the  members  of  the  bar  of  Clarke  county, 
advocating  a  longer  term  for  clerks  of  the  court  than  four  years,  as  proposed  by  the 
Committee  on  Reduction  of  Expenses. 

The  President  laid  before  the  Convention  a  communication  from  the  Secretary  of 
the  Commonwealth,  in  answer  to  the  resolution  adopted  Aug.  2nd,  relating  to  private 
corporations  doing  business  in  this  State. 
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The  following  amendment,  to  the  rules,  proposed  by  Mr.  Daniel  on  Aug.  2nd,  was 
read  and  adopted: 

Resolved  by  the  Convention,  That  the  following  rule  be  added  to  the  rules  of  this 
body: 

When  an  amendment  proposed  to  any  pending  measure  is  laid  on  the  table,  it  shall  not 
carry  with  it,  or  prejudice,  such  measure. 

The  Convention  adjourned  until  to-m.orrow,  Friday,  August  23,  1901,  at  12  o'clock 
meridian. 


FRIDAY,  August  23,  1901. 

• 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  Richard  Mcllwaine,  D.  D. 

Mr.  Orr,  by  request,  presented  a  memorial  from  the  public  free  school  teachers  of 
Lee  county,  relating  to  changes  in  the  public  school  system. 

The  President  laid  before  the  Convention  various  statements  from,  the  Auditor  of 
Public  Accounts  in  answer  to  requests  made  by  the  Convention  for  certain  statistical  in- 
formation. 

On  motion  of  Mr.  Pettit,  the  Convention  resolved  itself  into  Committee  of  the  Whole 
for  the  purpose  of  further  considering  the  reports  from  the  Committee  on  Preamble  and 
Bill  of  Rights,  Mr.  Turnbull  in  the  chair. 

The  Chairman:  The  report  of  the  Committee  on  Preamble  and  Bill  of  Rights  is 
before  the  committee  and  the  question  is  upon  the  amendment  of  the  gentleman  from 
Pulaski  (Mr.  Wysor),  to  the  last  clause  of  the  preamble. 

MR.  OTLAHERTY  ON  BILL  OF  RIGHTS. 

Mr.  O'Flaherty:  Mr.  Chairman.  I  wish  to  submit  a  fev/  remarks  upon  the  question 
of  the  amendment  of  the  gentleman  from  Pulaski  (Mr.  Wysor).  I  had  not  thought 
that  this  was  a  proper  time  in  which  to  discuss  the  question  of  the  ratification  of  the 
new  Constitution,  but  as  we  are  brought  face  to  face  with  it  by  the  resolution  that  is 
-now  before  the  house,  and  I  have  been  and  am  still,  and  expect  to  be  at  all  times,  in 
favor  of  a  ratification  of  the  Constitution  by  the  people,  I  deem  it  expedient  that  I  put 
myself  upon  record  at  this  time  and  say  what  I  think  in  regard  to  the  question  of  ratifi- 
cation. 

It  was  Lowell,  I  believe,  who  said  that — 

Once  to  every  man  and  nation  comes  the  moment  to  decide. 
In  the  strife  of  Truth  with  Falsehood,  for  the  good  or  evil  side. 

I  believe,  gentlemen  of  the  Convention,  that  we  are  to-day  in  a  strife  between 
that  which  is  right  and  that  which  is  wrong.  1  am  in  favor  of  standing  by  the  people. 
I  have  confidence  that  the  people  are  right.  While,  as  I  said  heretofore,  and  I  want  to 
explain,  that  I  may  not  appear  to  be  inconsistent,  that  I  was  in  favor  of  voting  for  the 
report  of  the  majority  of  the  committee  with  one  word  changed,  I  at  that  time  did  not 
think  it  was  necessary,  or  absolutely  important,  that  the  words  should  be  changed,  be- 
cause I  knew  that  if  the  Convention  decided  to  adopt  the  proposed  Bill  of  Rights,  the 
question  of  these  words  would  be  regarded  as  simply  the  expression  of  a  general  truth 
by  the  present  tense  of  these  words. 

I  remember  that  the  Preamble  of  the  Constitution  of  the  United  States  says,  "We 
the  people,  do  declare,"  and  while  there  is  the  difference  between  this  preamble  and 
that,  that  this  says.  "We,  the  delegates  do  declare,"  yet  the  people  had  not  at  the  time 
at  which  that  declaration  was  made  in  the  preamble,  declared  it,  and  it  had  to  go  before 
the  States  for  their  ratification. 

I  shall  not  enter  into  any  discussion  as  to  whether  the  people  or  the  States  ratified 
that  Constitution,  but  speak  simply  of  this  language  in  order  that  I  may  be  understood. 
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for  I  think  we  might  have  passed  over  the  question  and  still  have  submitted  it  to  the 
people  for  their  ratification. 

But  I  have  thought  further  al.out  the  matter,  and  I  find  that  perhaps  it  is  well  and 
best  that  we  should  confront  the  problem  at  this  stage  and  step,  and  see  that  those  who 
are  in  favor  of  a  promulgation  or  a  proclamation  of  this  Constitution  shall  not  gain  one 
inch  cf  ground.  Let  me  read  to  you  one  of  the  rules  which  we  have  alreadj^  adopted. 
Section  9  of  the  Rules  of  the  Convention  says: 

A  question  once  determined,  must  stand  as  the  judgment  of  the  Convention,  and  shall 
not  again  be  drawn  into  debate,  except  on  a  motion  to  reconsider  or  rescind. 

Now,  thinking  the  matter  over  I  thought  perhaps  that  might  preclude  us  at  a  later  _ 
stage;  gentlemen  might  say  that  we  had  passed  upon  this  question  in  the  beginning  and 
raise  that  upon  us,  and  we  might  have  to  fight  over  a  rule  and  find  an  obstruction  in  our 
way. 

Therefore,  I  want  it  distinctly  understood,  that  I  favor  the  resolution  of  the  gentle- 
man from  Pulaski,  wherein  he  proposes  to  change  the  word  "proclaim,"  to  the  word 
"propose,"  and  without  reading  the  resolution  which  winds  up  with  that  amendment, 
1  shall  presume  that  the  gentlemen  of  this  Convention  are  familiar  with  it. 

I  wish  to  say  in  the  outset  that  I  disagree  with  the  learned  gentleman  on  the  ques- 
tion of  our  power  to  proclaim  tliis  Constittition.  As  a  legal  proposition  I  am  willing  to 
admit,  and  I  assert,  that  we  have  the  power  to  proclaim  the  Constitution  and  to  make 
it  the  Constitution  of  the  people  of  Virginia,  provided,  however,  that  the  people  of  Vir- 
ginia acquiesce  therein  and  we  receive  their  commendation.  That  is  not  the  question 
i  am  considering  now.  But  technically,  from  a  legal  standpoint,  I  am  consistent  with 
my  vote  in  the  beginning,  and  I  think  the  gentleman  from  Pulaski  is  consistent  with 
his  vote.  He  did  not  believe  that  we  had  the  right  to  proclaim  it.  Therefore  he  was 
in  favor  of  taking  the  cath.  I  believe  that  we  have  the  power  to  proclaim  the  Constitu- 
tion. I  believe  there  is  no  sovereign  on  earth  above  us,  and  it  seems  to  me  to  be  a  waste 
of  time  to  discuss  that  proposition.  It  may  have  been  because  I  was  not  able  to  grasp 
it,  but  when  I  came  in  here  and  heard  gentlemen  whom  I  regarded  as  great  constitutional 
la\vyers  spending  week  after  week  in  discussing  the  question'  as  to  whether  we  should 
take  the  oath  or  not,  I  was  stirprised,  because  I  felt  then,  as  I  feel  now,  that  a  just  under- 
standing of  our  powers,  and  the  way  we  get  together  under  our  system  of  government 
gives  us  the  privilege  to  proclaim  the  Constitution.  It  gives  us  the  privilege  to  prescribe 
our  own  rules  and  regulations  and  to  prescribe  any  oath  that  we  might  want  to  take, 
for  the  simple  reason  that  if  all  the  men.  women  and  children  in  Virginia  were  to-day 
assembled  here  (which  they  are,  in  contemplation  of  law)  there  would  be  no  power 
above  them,  and  none  to  administer  an  oath  to  them ;  and  consequently  they  would  not 
be  required  to  take  an  oath. 

I  am  not  going  to  discuss  the  oath  question  further  than  to  say  that  I  believe  the 
povy^er  of  the  old  Constitution  goes  this  far  and  no  farther;  that  it  called  us  into  exist- 
ence as  a  convention,  but  the  moment  we  get  into  convention  the  power  of  the  Constitu- 
tion quoad  hoc  the  Constitutional  Convention,  is  dead.  It  was  simply  effective  for  the 
purpose  of  convening  us,  and  the  things  that  they  might  put  in  there  to  restrict  us  could 
not  be  binding.  Any  other  provision  is  in  conflict  with  my  understanding  of  the  Con- 
&titLitioual  Convention  power.  I  go  so  far  as  to  say  that  there  is  not  a  monarch  on  earth 
who  has  the  power  of  this  Constitutional  Convention.  Neither  the  Czar  of  Russia  nor 
the  Eniperor  of  Germany,  nor  the  King  of  Great  Britain,  has  the  power  that  this  Con- 
stitutional Convention  or  any  other  Constitutional  Convention  similarly  situated  has. 
A  sovereign  is  restricted  by  limitations;  he  is  restricted  by  precedent;  he  is  restricted 
by  an  institutional  government  which  he  cannot  break  and  beyond  which  if  he  goes 
he  is  a  revolutionist. 

Hence,  gentlemen  of  the  Convention,  notwithstanding  the  fact  that  this  is  a  republic, 
I  say  that  is  the  very  reason  for  it;  it  is  because  we  are  the  absolute  sovereign  people. 
We  have  the  power  to  do  as  we  please.  We  are  not  confronted  with  a  parliament  which 
is  co-ordinate  with  us,    We  are  not  confronted  with  a  :\Iagna  Charta  which  is  partially 
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a  constitution  and  also  an  institution,  which  restricts  the  power  of  the  sovereign, 
limiting  his  power,  mentioning  his  prerogatives  and  showing  how  far  he  can  go  and 
how  far  he  cannot  go. 

Therefore,  I  say  that  both  the  gentleman  from  Petersburg  (Mr.  Cameron)  and  the 
gentleman  from  Pulaski  (Mr.  Wysor)  are  right  and  they  are  both  wrong.  A  real  sover- 
eign does  not  need  to  take  an  oath,  and  if  the  members  of  this  Convention  are  absolutely 
sovereign  they  do  not  need  to  take  an  oath.  But  not  one  of  the  sovereigns  we  are 
speaking  of  is  absolutely  sovereign,  because,  as  I  said,  he  has  to  recognize  limitations, 
restrictions  and  precedents.  However,  we  come  here  with  absolutely  no  restriction  upon 
us,  except  as  provided  in  the  Constitution  of  the  United  States,  to-wit,  the  fourteenth  and 
fifteenth  amendments,  which  I  will  not  repeat,  and  the  provision  in  the  main  body  of  the 
Constitution,  that  we  shall  have  a  republican  form  of  government.  Outside  of  that  we 
are  the  supiemest  people  on  the  face  of  the  earth,  and  so  long  as  we  do  not  violate  one 
of  these  constitutional  lestrictions  we  can  do  as  we  wish;  we  can  say  what  we  please; 
we  are  bound  to  nobody;  we  are  responsible  to  nobody  on  earth,  but  an  enlightened 
public  sentiment,  which  I  shall  maintain  that  we  must  respect. 

Now,  gentlemen,  with  these  remarks  in  regard  to  our  position,  I  wish  to  say  that 
the  cases  which  have  been  cited  and  the  opinion  of  the  text-book  writers  are  simply 
mere  opinions.  What  can  the  decision  of  the  Supreme  Court  of  a  State  have  to  do  with 
the  decision  of  the  Convention?  Suppose  the  Supreme  Court  of  Minnesota  or  Kentucky 
should  decide  that  we  must  do  so  and  so,  would  it  be  binding  upon  us?  I  do  not  care 
whether  the  Kentucky  case  is  as  the  distinguished  gentleman  from  Lynchburg  (Mr.  Dan- 
iel) says  or  as  the  distinguished  gentleman  from  Pulaski  (Mr.  Wysor)  has  said,  it  has 
no  bearing  upon  us.  It  is  simply  a  question  as  to  what  they  do  in  other  States,  and 
is  a  question  of  precedent  and  is  not  binding. 

We  are  all  aware  that  even  the  decision  of  the  Supreme  Court  of  the  United  States 
is  not  binding  upon  that  Supreme  Court  except  as  a  matter  of  precedent.  A  fortiori  it 
does  seem  to  me  that  the  decision  of  the  Supreme  Court,  which  is  but  one  of  the  co- 
ordinate branches  of  a  republican  form  of  government,  cannot  bind  the  people,  for  the 
people  have  a  right,  if  they  wish,  within  the  limitation  of  having  a  republican  form  of 
government,  to  make  even  the  Supreme  Court  pass  out  of  existence. 

Text-book  writers  give  us  the  individual  opinions  of  the  men  who  write  on  the  sub- 
ject. They  are  not  binding  upon  us  and  it  makes  no  difference  whether  you  learn  your 
constitutional  law  from  one  of  these  gentlemen  or  another,  if  it  is  right,  it  is  all  right. 

I  will  say  here  that  what  I  have  learned  of  constitutional  law,  I  have  en- 
deavored to  receive  from  the  highest  fountains.  I  have  received  it  from  a  Virginian 
whom  I  believe  to  be  the  peer  of  any  man,  dead  or  alive,  on  the  question  of  constitu- 
tional law.  I  have  received  it  at  the  feet  of  that  Gamaliel  of  constitutional  lawyers, 
.John  Randolph  Tucker,  of  Virginia.  I  respect  his  opinion  or  that  of  any  other  man 
only  so  far  as  it  is  consistent  with  the  facts,  and  I  reiterate  that  no  opinion  of  the 
Supreme  Court,  except  of  the  Supreme  Court  of  the  United  States,  in  regard  to  the 
matters  which  I  have  mentioned  can  in  any  -way  affect  us  one  way  or  the  other. 

Then,  gentlemen  of  the  Convention,  it  is  a  question  not  of  power,  but  it  is  a  question 
of  right. 

There  are  three  different  classes  to  which  this  Constitution  may  be  submitted,  or  by 
whom  it  may  be  ratified.  There  is  the  de  jure  body-politic,  the  great  mass  of  the  men, 
women  and  children,  and  they  are  all  interested  in  this  question.  Then,  there  is  the 
de  facto  body-politic,  which  is  made  up  of  the  voters  or  suffragans.  Then  we,  gentlemen, 
are  the  representative  bodj^-politic,  representing  these  different  bodies  politic. 

Now,  the  question  arises,  to  which  one  of  these  bodies  politic  should  we  submit 
the  Constitution.  If  we  ratify  it  ourselves,  we  will  have  ratified  it  by  the  representative 
body-politic.  If  we  submit  it  to  the  men,  women  and  children,  "which  nobody  here  con- 
tends for,  then  it  would  be  ratified  by  the  de  jure  body-politic. 

Now  then,  it  narrows  itself  down  to  the  question,  whether  or  not  we  shall  submit 
it  to  the  de  facto  body -politic,  or  proclaim  it;  or  if  we  submit  it  to  the  de  facto  body- 
politic,  shall  we  submit  it  to  the  body-politic  as  it  now  is,  or  as  it  will  be  after  we  shall 
have  determined  upon  it. 
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I  take  it  that  it  is  the  great  iDusiness  of  a  Consiitiitional  Convention  along  this  line 
to  select  from  the  great  mass  of  people  the  most  proper  and  efficient  suffragans.  It  is 
our  duty  to  eliminate  from  the  present  body-politic  the  ruhbish,  so  to  speak,  to  select 
the  fittest,  to  enlarge  it  from  the  de  jure  body-politic,  if  necessary. 

I  lay  it  down  as  a  canon  of  political  trtith  that  the  Constitution  should  be  sub- 
mitted tack  to  the  cZe  facto  body-politic,  \vhich  is  nearest  to  the  cle  jure  body-politic 
in  numbers. 

Now,  I  defy  gentlemen  to  gainsay  that  as  a  political  truth,  for  if  it  is  wrong  I  wish 
to  be  corrected.    We  all  admit,  I  say.  that  we  could  not  well  send  it  back  to  the  de 

jure  body-politic,  because  it  is  an  tmderstood  principle  of  law  and  ctistom,  and  has  been 
from  time  immemorial,  that  the  suffragans  or  de  facto  body-politic  represents  all  the 
people. 

"W'hy  do  we  select  one  man  from  a  family  to  vote  for  the  whole  family,  to  vote  for 
his  wife,  to  vote  for  his  daughters,  to  vote  for  all  the  minor  children  of  the  family? 
Because  we  believe  that  one  man  represents  all  the  interests  of  that  family  and  that 
he  has  the  power  to  represent  it,  and  he  having  alone  the  power  to  represent  those 
for  whom  he  votes,  and  for  whom  he  stands  and  acts,  he  will  in  no  way  do  them  harm 
or  htirt. 

Now.  then,  it  becomes  our  duty  to  select  those  instead  of  following  the  patriarchical 
form  of  government;  but  after  all  that  is  what  we  have  in  a  modified  form,  for  we 
select  the  fittest  in  the  family  to  vote  and  he  represents  the  whole  family.  Whence 
comes  this  power  to  that  man  to  vote  for  the  rest  of  the  family?  Whence  comes  any 
power  and  all  power?  It  comes  originally  from  the  :\Iaker  of  the  Universe,  the  Almighty 
God,  who  put  it  into  the  hands  of  the  father  of  the  family  to  represent  the  weaker.  But 
when  that  omnipotent  Jtidge  and  Lord  implanted  Himself  in  the  hearts  of  men  He 
implanted  not  only  power  btit  He  implanted  therein  love  for  the  family  that  he  re- 
presents. 

Now.  I  say  it  is  the  dtity  of  the  Suffrage  Committee,  and  it  is  the  duty  of  every 
individual  here  to  so  select  the  suffragans  or  the  body-politic  that  they  will  represent 
every  interest  in  the  State,  that  they  will  represent  all  the  mass  of  the  people,  and  when 
they  come  to  vote  they  will  vote  for  the  interest  of  all. 

The  suffragans  are  simply  the  trustees.  The  whole  mass  of  the  people  are  the  cestui 
que  trust,  and  if  the  trustees  do  not  represent  all  the  cestui  que  trust  then  their  trustee- 
ship shotild  fall,  they  shotild  be  deprived  of  it. 

When  God  gave  the  power  to  form  government  by  what  we  call  the  patria  potestas, 
he  ptit  it  into  the  hands  of  men  whom  He  knew  would  in  no  way  abuse  that  power. 

Xow.  this  is  what  I  mean,  gentlemen.  If  we  have  a  ratification  of  the  Constitution 
by  these  trtistees,  by  these  suffragans,  by  this  de  facto  body-politic,  after  it  has  been  well 
selected  you  will  have  it  ratified  by  the  de  jure  bodj'-politic;  you  will  have  the  public 
sentiment  of  all  the  men,  women  and  children  of  this  State,  and  you  will  have  in  fact  a 
government  of  the  people  and  by  the  people. 

Btit,  says  some  gentleman,  if  you  carry  that  doctrine  ftirther  yoti  would  say  that 
we  who  are  the  trustees  of  the  de  facto  body-politic  have  the  right  to  ratify  the  Con- 
stitution. I  concede  it,  and  logically,  it  is  trtie,  but  then  the  question  comes  as  to  the 
expediency  of  it.    The  question  then  recurs  as  to  whether  we  ought  to  do  it  or  not. 

Xow,  I  shall  submit  some  reasons  why  I  believe  we  ought  not  to  proclaim  this  Con- 
stitution. In  the  first  place,  I  wish  to  say  that  it  is  according  to  precedent  to  ratify  it 
by  the  de  facto  body-politic.  The  first  Constitutional  Convention  thai  met  in  this  State 
assembled  in  the  year  1776,  and  its  work  was  not  ratified  by  the  people.  It  was  a 
revolutionary  body  but  it  received  that  which  I  am  demanding  to-day.  It  received  that 
without  which,  whatever  xovi  do,  it  is  but  a  cadaver,  a  dead  body,  in  which  there  is  no 
life  and  which  no  man  will  feel  bound  to  obey,  and  all  the  proclamations  that  you  may 
give  or  make  in  thimder  tones  that  might  ring  from  the  sea  to  the  mountains  would 
not  give  it  any  power.  It  received  the  commendation  of  the  good  people  of  Virginia, 
and  that  was  a  ratification  in  the  hearts  of  the  people.  There  was  no  method  of  formal 
ratification.    There  was  no  need  of  formal  ratification. 
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But  now  we  come  down  to  the  period  in  which  we  have  had  constitutional  govern- 
ment; and  we  must  bear  in  mind  that  that  was  the  beginning  of  constitutional  govern- 
ment as  we  understand  it.  It  is  true  that  the  Spartans  had  a  Constitution  seven 
hundred  years  before  Christ.  If  we  do  not  do  this  we  will  be  going  back  more  than 
three  thousand  years,  for  even  the  Spartan  people  ratified  their  Constitution  by  the 
people.  The  popular  assembly  of  the  Spartans  met  at  stated  times  to  decide  on  all 
important  questions  brought  before  them  after  a  previous  discussion  in  the  Senate. 

They  had  no  right  of  amendment  but  only  that  of  simple  approval  or  rejection,  which 
was  given  in  the  rudest  form  possible,  by  shouting. 

But  gentlemen,  you  do  not  even  want  to  let  the  people  shout.  You  want  yourselves 
to  do  all  the  shouting  and  proclaiming.  Well,  now,  this  is  not  a  Methodist  camp-meeting. 
This  is  a  deliberative  body  of  men  who  have  come  here  to  do  something  for  the  people, 
and  I  want  to  give  them  a  chance  which  is  not  less  than  that  which  was  given  to  the 
people  of  Sparta. 

A  distinguished  American,  Mr.  Voorhees,  has  said  of  this  Constitution  of  Sparta: 
"It  has  continued  to  shine  across  the  vast  and  turbulent  centuries  like  the  imperishable 
beacon  of  a  giant  lighthouse,  streaming  far  out  over  the  ocean  as  a  warning,  a  guide  and 
a  hope."    But  gentlemen  here  want  to  cut  off  the  light. 

I  return  now  to  the  present  constitutional  period,  for  never  before  has  there  been 
any  such  in  the  history  of  the  world.  The  Spartans  had  a  kind  of  a  Constitution.  We 
live  under  a  Constitution  that  was  made  by  "the  people,  upon  which  the  people  have 
put  the  stamp  of  approval.  In  1829  when  they  met  for  the  first  time  under  the  authority 
of  a  Constitution  they  submitted  it  back  to  the  people  and  the  language  of  that  Con- 
stitution was: 

We  do  submit  and  propose  to  the  people  the  following, — 
The  next  Convention,  in  1850  submitted  its  Constitution  to  the  people  and  the  language 
of  the  preamble  in  that  Constitution  is,  that  "We,  the  delegates" — the  same  as  here  in 
that  part — "do  propose  to  the  people  the  following  Constitution." 

The  next  Convention  that  met  in  this  State  was  the  one  which  assembled  on  the  14th 
day  of  January,  18G1,  and  they  required  a  poll  to  be  taken  "to  take  the  sense  of  the 
qualified  voters  as  to  whether  any  action  of  said  Convention  dissolving  our  connection 
with  the  Federal  Union  or  changing  the  organic  law  of  the  State,  shall  be  submitted  to  the 
people  for  their  ratification." 

A  Convention  in  pursuance  of  that  authority  assembled  in  this  State  on  the  13th 
day  of  February,  18C1,  and  on  the  17th  day  of  April  it  adopted  an  ordinance  to  repeal 
the  ratification  of  the  Constitution  of  the  United  States,  and  they  authorized  the  question 
to  be  submitted  back  to  the  people.  Why  did  they  do  it?  They  wanted  to  know  if  they 
had  the  sentiment  of  the  people  back  of  them.  It  was  carried  by  a  majority  of  one 
hundred  and  thirty  thousand. 

The  next  Convention  that  met  was  in  1861,  in  Alexandria. 

Mr.  William  A.  Anderson:     In  Wheeling? 

Mr.  O'Flaherty:  No,  first  in  Alexandria,  in  ISGl,  under  Mr.  Pierpoint,  the  Governor 
of  Virginia,  and  that  Convention,  not  representing  Virginia,  did  proclaim  the  Constitu- 
tion and  did  not  submit  its  action  to  the  ratification  of  the  people.  What  became  of 
that  Constitution?  Does  anybody  know  where  it  is?  Did  the  Virginians  ever  live  under 
it?  It  was  a  stillborn  Constitution,  an  alien  people  trying  to  subject  us  to  their  wishes 
and  their  will. 

That,  gentlemen,  is  the  precedent  you  invoke.  When  you  invoke  the  proclamation 
of  this  Constitution  you  invoke  the  action  of  the  Alexandria  Convention  that  did  not 
represent  the  people  of  Virginia,  and  that  has  never  been  a  factor  in  the  political  history 
of  this  State. 

The  next  Convention  met  in  1867,  and  the  language  of  that  preamble  is  that  "We, 
the  delegates,"  etc.,  "do  propose  to  the  people  the  following  Constitution  and  form  of 
government  for  this  Commonwealth." 
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That  Constitution  was  submitted  to  an  enlarged  electorate.  I  have  been  surprised 
to  find  how  great  was  the  total  number  of  votes  in  looking  at  the  record.  The  total 
number  of  registered  white  voters  was  at  that  time  149,781;  colored,  120,103.  The 
number  of  votes  cast  was:  white,  125,114;  colored,  97,205. 

Gentlemen  say  that  the  good  people  of  Virginia  were  not  voting  at  that  election. 
I  find  that  there  were  not  only  149,781  of  them  registered,  but  125,000  of  them  did 
actually  vote.  They  were  even  permitted  to  vote  separately  on  the  objectionable 
sections — the  fourth  clause,  section  one,  article  three,  of  the  Constitution,  and  section 
seven  of  article  three,  both  of  which  were  rejected,  showing  that  the  people  of  Virginia 
did  have  the  power  to  speak  for  themselves,  notv\'ithstanding  the  shadow  of  the  military 
hand  that  hung  over  them. 

Are  we  going  to  be  more  despotic  than  the  military  people  of  the  North  who  had 
us  in  bondage  at  that  time? 

Now,  gentlemen,  that  is  the  precedent  which  we  have  before  us.  I  wish  to  look  not 
only  at  the  precedent,  but  at  the  question  of  good  faith.  This  Convention  w^as  called 
into  existence  upon  the  assurance  that  we  would  submit  our  work  back  to  the  people.  I 
read  in  the  papers  this  morning  an  article  from  the  distinguished  gentleman  from 
Lynchburg  (Mr.  Glass),  who  is,  I  believe,  opposed  to  submitting  it  to  the  people,  in 
which  he  says  that  the  language  of  the  resolution  of  the  Norfolk  Convention  of  1900  in 
that  respect  is  not  ambiguous.  If  it  is  not  ambiguous  it  can  mean  but  one  thing.  I  do 
not  think  it  is  ambiguous,  either.  I  do  not  know  whether  I  am  right  or  wrong,  but  I 
gathered  from  this  article  that  the  gentleman  meant  that  it  was  not  ambiguous  the 
other  way.    I  have  not  the  language  here,  but  you  have  read  it. 

The  Norfolk  Convention  said  that  the  Constitution  shall  be  submitted  to  the  people 
for  their  ratification.  That  promise  was  held  out  to  the  people  of  Virginia  through  the 
Convention  at  Norfolk.  I  believe  that  I  can  understand  language,  and  I  suppose  that 
other  people  in  Virginia  have  the  same  powder,  and  I  say  to  you  here  to-day  that  it  is 
as  clear  as  the  noonday  sun  ever  has  been;  that  that  is  what  the  Norfolk  Convention 
meant  the  people  to  believe;  that  is  what  the  people  did  believe,  and  that  is  what  we 
must  live  up  to,  for  if  we  do  not  we  wall  go  the  way  of  all  people  who  break  their 
pledge,  and  we  shall  meet  the  condemnation  of  a  righteously  indignant  people. 

The  act  of  the  Legislattire  followed  after  that.  What  did  the  Legislature  say? 
We  are  responsible,  as  the  Democratic  party,  for  what  the  Legislature  did,  for  it  is 
the  dominating  party  now,  and  it  was  the  dominating  party  then.  That  act  of  the  Legis- 
lature, is  in  the  following  words: 

The  said  revised  and  amended  Constitution  shall  be  submitted  to  the  qtialified  voters 
of  the  Commonwealth  as  a  whole  or  by  separate  articles  or  sections,  as  the  Convention 
may  determine,  for  ratification  or  rejection,  at  the  general  election  to  be  held  on  the  oth 
day  of  November,  1901. 

It  goes  on  to  provide  that  in  case  we  do  not  get  through  in  order  to  submit  it  at  that 
time,  the  next  General  Assembly  shall  "enact  such  measures  as  it  may  deem  proper 
for  submitting  the  said  revised  and  amended  Constitution  to  the  people  of  this  Common- 
wealth for  ratification  or  rejection. 

I  concede  that  the  Legislature  did  not  have  the  poAver  to  say  what  we  should  do 
with  this  work,  but  I  am  now  speaking  of  the  pledge  of  the  Democratic  party.  Here 
was  the  party  speaking  through  its  representatives.  It  was  speaking  in  a  higher  way 
than  in  a  political  convention.  It  was  speaking  in  a  deliberative  body,  in  which  some  of 
j^ou  gentlemen  sat.  The  distinguished  gentleman  from  Lynchburg  (Mr.  Glass)  sat  in 
it  and  took  part  in  the  debates.  The  distinguished  gentleman  from  Appomattox  (Mr. 
Flood)  sat  in  it  and  took  part  in  those  debates.  It  went  out  to  the  world  after  a  combat 
right  in  this  hall,  for  that  question  was  threshed  over  here,  and  the  people  of  Virginia 
knov^  it.  They  read  of  it  and  they  know  the  proceedings  of  that  Legislature.  After 
a  battle  royal,  if  w^e  can  judge  of  the  results  by  the  law  that  was  enacted,  the  gentleman 
from  Appomattox  and  his  friends  succeeded,  and  the  pledge  went  out  in  the  form  of  that 
law,  and  it  became  a  Legislative  enactment,  and  I  think  that  the  men  who  then  and 
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there  spoke  against  that  act  should  be  now  estopped  from  raising  their  voice,  because 
by  that  solemn  enactment  of  the  majority  they  committed  themselves  no  less  than  if 
they  had  voted  for  the  law  as  it  now  exists. 

In  the  third  place,  Mr.  Chairman  and  gentlemen  of  the  Convention,  I  say  that  it 
is  not  only  a  matter  of  our  promise,  it  is  not  only  a  matter  of  unbroken  precedent,  and 
not  alone  of  Virginia,  but  of  all  the  States  of  this  Union,  with  perhaps  a  few  exceptions 
of  a  very  late  date,  but  at  a  time  when  I  do  not  hesitate  to  say  that  a  great  political 
boom  is  sweeping  over  this  southland,  which  to  my  mind  is  to-day  fraught  with  as 
much  and  more  danger  than  the  financial  boom  of  1890;  and  if  we  lose  our  heads  and  get 
swept  into  a  whirlstorm,  look  out  for  yourselves. 

Virginia  was  the  last  State  (and  I  can  speak  of  ft  to  my  own  sorrow)  to  be  a  victim 
of  the  financial  boom  of  1890,  but  when  she  did  get  into  it  she  came  with  a  whirlwind, 
and  men  lost  their  heads  and  they  lost  their  money,  too.  At  this  time,  gentlemen,  we 
may  lose  our  heads  in  a  different  way  if  we  do  not  look  out.  We  will  lose  the  good  will 
of  the  people. 

I  repeat  that  I  believe  to-day  a  great  boom  is  sweeping  over  this  southland.  Oh, 
I  know  some  gentlemen  will  get  up  here  and  say  very  likely  it  is  the  boom  of  the 
white  man  against  the  black  man,  and  all  that  sort  of  twaddle.  I  shall  pay  my  respects 
to  that  presently,  but  I  want  to  say  right  here  that  I  am  a  white  man,  and  the  son  of 
a  white  man,  and  I  do  not  care  much  for  anybody  but  a  white  man  except  a  white 
woman.  I  want  the  white  people  of  Virginia  to  rule,  but  I  do  not  expect  to  be  scared 
by  a  bogey.    I  do  not  expect  to  be  scared  by  anything  like  a  political  boom  either. 

Now,  if  you  will  permit  me,  I  desire  to  say  that  the  great  apostle  of  my  life  in 
political  matters  has  been  Thomas  Jefferson.  Thomas  Jefferson  is  the  man  from  whom 
I  am  willing  to  take  my  cue  to-day,  and  he  always  trusted  the  people.  Thomas  Jefferson 
believed  in  the  common  people  so  much  that  he  acquainted  himself  with  their  life  not 
only  in  America,  but  in  Prance.  He  made  a  journey  of  six  months,  living  in  the  hovels 
of  the  peasantry  of  France,  and  he  afterwards  wrote  to  Lafayette  and  said,  "Go  and  do 
likewise,  that  you  may  know  the  people."  But  all  his  investigations  never  made  him 
lose  faith  in  them. 

I  wish  to  read  from  the  Democratic  Campaign  Text-book  of  1892  an  extract  about 
Jefferson. 

Jefferson  trusted  the  people  absolutely.  He  detested  a  privileged  class.  He  believed 
its  existence  dangerous,  and  he  was  opposed  to  any  form  of  centralization  of  power.  To 
him  must  be  given  the  credit  of  American  citizenship.  No  people  on  earth  are  as  free 
even  from  caste  as  are  the  Americans,  and  this  great  privilege  they  owe  to  Thomas 
Jefferson. 

I  say  we  can  afford  to  follow  him  rather  than  Hamilton.  Listen,  you  Ham- 
iltonians,  who  are  in  the  Convention.  Hear  Hamilton's  idea,  and  if  it  does  not  fit  the 
case  to-day,  then  I  do  not  understand  language.  Those  of  you  who  say  you  can  not 
trust  the  people  to  do  the  right  thing,  listen.  Here  is  what  John  Adams  said  that 
Hamilton  believed,  and  I  suppose  Adams  was  as  near  Hamilton  as  anybody: 

The  proposition  that  the  people  are  the  best  keepers  of  their  own  liberties  is  not  true. 
They  are  the  worst  conceivable.  They  can  neither  judge,  act,  think  nor  will  as  a  political 
body. 

That  is  what  you  say — the  people  can  not  act  or  judge  or  think. 

Hypocrisy,  simulation  and  finesse  are  not  more  practised  in  the  courts  of  princes  than 
In  popular  elections,  nor  more  encouraged  by  courts  than  by  the  people. 

That  was  the  estimate  which  Hamilton  put  upon  the  people,  while  Jefferson,  on  the 
other  hand,  said  you  can  trust  them.  You  can  submit  to  them  the  most  sacred  trust  of 
this  life.  I  desire  to  say,  in  the  language  of  a  distinguished  American,  that  I  have  such 
admiration  for  Jefferson's  views  that — 

"If  all  the  dust  and  bones  of  every  Philip,  Ferdinand  and  Charles  of  Spain  and 
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Portugal,  of  every  Louis,  Henry  and  Charles  of  France,  and  of  all  the  Plantagenets, 
Tudors,  Stuarts  and  Hanovers  of  England,  were  concentrated  in  one  mighty  urn,  a  single 
relic  from  Jefferson's  remains,  as  they  lie  moldering  on  the  slopes  of  the  Blue  Ridge, 
in  Virginia,  would  be  more  precious  than  them  all  in  the  sight  of  a  just  God,  and  in  the 
eyes  of  every  lover  of  the  human  race." 

Mr.  Chairman,  it  has  gotten  to  be  the  fashion  here  to  look  to  England  and  to 
Hamilton  and  to  men  to  whom  we  have  never  looked  before  for  our  political  cue. 
To  such  an  extent  is  that  true  that  we  have  become  afraid  that  we  may  possibly  hurt 
the  feelings  of  some  of  our  good  friends  over  there  by  saying  something  about  King 
George.  We  sweep  the  compass  and  get  clear  over  the  other  side,  but  for  myself  I 
believe  Thomas  Jefferson  was  right  and  Hamilton  was  wrong.  It  was  true  then;  it  is 
true  now. 

Now,  what  are  some  of  the  objections  that  gentlemen  urge  as  a  reason  why  they  will 
not  submit  the  Constitution  to  the  people?  I  have  heard  it  so  much  and  have  seen  it  in 
the  newspapers  that  it  looks  to  me  as  though  some  of  the  newspapers  were  trying  to 
make  us  proclaim  the  Constitution.  They  are  saying  the  sentiment  is  growing  the  other 
way.  But  I  do  not  know  where  they  have  been.  I  have  been  over  in  the  great  white 
section  of  the  Valley,  and  I  can  speak  for  those  people.  There  public  sentiment  is 
against  proclaiming  it.  Public  sentiment  is  not  growing  the  other  way.  But  every  day 
that  you  discuss  the  question,  sentiment  will  grow  stronger  in  favor  of  the  submission 
of  the  Constitution  to  the  people,  whatever  you  may  gather  to  the  contrary  notwith- 
standing. I  have  no  way  of  knowing  how  the  Convention  will  vote.  I  am  not  trying  to 
dictate  to  any  one.  I  am  responsible  to  my  own  constituency  and  to  my  conscience,  and 
to  them  alone. 

Gentlemen  say  if  you  submit  the  Constitution  to  the  people  they  will  not  know  how 
to  vote  on  it.  I  want  to  ask  this  question:  How  do  the  people  know  a  good  constitution 
maker  if  they  would  not  know  a  good  constitution,  when  they  see  it?  How  did  they 
know  you  were  such  a  good  constitution  maker?  How  do  I  know  that  a  man  can  build 
a  house,  unless  I  have  seen  him  build  one?  The  very  fact  that  you  presume  that  you 
know  how  to  make  a  constitution  and  that  the  people  knew  how  to  select  you,  pre- 
supposes that  they  have  the  power  to  tell  a  good  constitution  when  they  see  it. 

Gentlemen  say  if  we  submit  the  Constitution  to  the  people  it  will  be  defeated  by 
the  officeholders.  I  am  not  an  ofSceholder,  and  I  have  no  interest  in  any  of  them;  but  I 
do  not  believe  that  the  officeholders  of  Virginia  are  a  set  of  cutthroats.  I  do  not  believe 
that  all  the  officeholders  of  Virginia  are  to-day  seeking  to  scuttle  the  old  ship.  There 
are  officeholders  in  this  Convention.  Are  you  men  who  hold  office  under  the  State  of 
Virginia  any  less  patriotic  than  we  who  do  not  hold  office?  The  officeholders  of  Virginia 
are  not  a  set  of  ninnies  as  a  rule.  I  speak  from  what  I  know.  They  are  generally 
patriotic  men  whom  their  fellow  citizens  have  delighted  to  honor,  and  every  last  one  of 
them  is  looking  out  for  the  future.  They  are  going  to  hold  the  best  offices  under 
the  new  Constitution.  Gentlemen  may  watch  out  and  see  if  it  is  not  true.  They  know 
that  the  offices  may  be  fewer,  but  that  they  will  be  better.  If  they  had  ever  intended 
to  defeat  this  Constitutional  Convention  move  they  would  have  brought  their  forces  to 
bear  when  the  question  of  Convention  or  no  Convention  was  before  the  people. 

But,  said  the  gentleman  the  other  day,  all  the  people  did  not  vote  on  it.  That  is 
the  very  reason  why  I  feel  that  the  people  of  Virginia  wanted  the  Constitutional  Con- 
vention, because  if  they  had  not  wanted  this  Convention,  you  would  have  found  them 
Voting  against  calling  it.  The  people  of  Virginia  wanted  the  Constitutional  Convention. 
They  got  together  their  best  men  and  sent  them  here;  but  they  sent  them  here  under 
a  pledge.  They  expect  you  to  keep  that  pledge,  and  the  officeholders  and  all  the  rest  of 
the  people  of  Virginia  will,  I  believe,  look  at  this  matter  in  a  patriotic  way. 

Some  one  else  says  the  Constitution  will  be  defeated  by  the  corporations.  If  the 
corporations  of  Virginia  had  wanted  to  defeat  it,  I  believe,  so  far  as  I  am  concerned, 
that  they  would  have  done  the  same  thing.  But  further,  if  the  corporations  of  Virginia 
own  the  people  of  Virginia,  I  want  to  know  it.  I  want  to  make  the  battle  right  now, 
and  fight  it  out  to  the  finish,  and  if  they  have  their  hands  upon  the  throats  of  the  good 
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people  of  this  Commonwealth,  let  us  find  it  out,  and,  so  far  as  I  am  individually  con- 
cerned, if  they  win  out,  I  can  walk  out  of  the  State. 

But  the  corporations  of  Virginia  do  not  own  the  State.  I  do  not  believe  they  will 
even  endeavor  to  defeat  the  proposed  Constitution.  I  will  say  here  that  I  have  not  seen 
a  single  solitary  instance  of  an  attempt  upon  the  part  of  the  corporations  of  Virginia  to 
dictate  to  or  shape  legislation  in  this  Convention.  It  may  be  that  I  have  not  seen  it; 
but  I  say  I  know  nothing  of  it.  If  any  one  of  you  do,  you  know  more  than  I  do.  The 
corporations  will  not  and  cannot  defeat  the  Constitution. 

But,  says  the  man  who  is  scared,  the  timid  brother,  it  will  be  defeated  by  the 
.tiegroes.  To  my  mind  that  is  preposterous.  The  negroes  had  a  chance  at  it.  The  cor- 
porations and  the  officeholders  had  a  chance,  and  they  did  not  defeat  it.  I  ask  you 
gentlemen  of  the  black  belt,  How  did  you  get  here?  How  do  you  happen  to  be  here  if  the 
negroes  control  down  there?  If  you,  representing  one  district,  were  able  to  cope  with  all 
that  great  race,  and  horde  of  men  of  whom  you  are  so  scared  now,  how  did  you  get  here? 
Some  of  you  may  think  that  you  got  here  in  ways  through  which  you  do  not 
want  to  get  here  any  more.  I  have  heard  that.  I  do  not  advise  you  to  do  it,  but  if 
you  have  been  cheating  the  negroes  for  a  long  time,  rather  than  take  away  the  liberties 
of  the  white  people,  let  us  cheat  the  negroes  once  more  and  get  rid  of  them  in  that  way. 

You  got  here,  and  I  am  glad  you  are  here,  for  I  respect  the  gentlemen  from  the 
black  belt.  But  we  come  from  the  great  white  section,  where  the  white  man  is  jealous 
of  his  rights.  You  might  make  the  best  Constitution  that  was  ever  made,  theoretically 
as  correct  as  that  of  Locke,  and  yet  if  you  do  not  send  it  back  to  the  people,  and  they 
do  not  have  a  chance  to  pass  on  it  and  put  their  stamp  of  approval  upon  it,  it  would  be 
obnoxious  and  a  stench  in  their  nostrils.  I  speak  to  you  the  words  of  soberness  and 
truth;  I  speak  to  you  as  one  coming  from  the  great  white  section  of  Virginia;  and  the 
gentlemen  from  the  southwest,  will  tell  you  the  same  thing.  They  will  tell  you  what 
the  white  people  of  the  great  southwest  are  thinking. 

Things  are  moving  on.  We  are  getting  a  greater  population.  Our  people  are  be- 
coming wealthy.  They  are  becoming  stronger,  and  if  you  want  to  be  saved  really,  and 
if  you  want  the  white  brethren  to  save  you,  come  with  us  now,  and  we  will  take  care  of 
you  in  the  future.  Get  behind  the  white  men  of  the  Valley  and  the  Southwest,  if  you 
are  afraid  to  make  the  fight,  and  we  will  help  you.  If  you  will  give  us  a  Constitution 
such  as  we  ought  to  have,  it  will  be  ratified  by  the  people  of  the  Valley.  The  gallant 
little  county  of  Warren  will  send  you  a  thousand  majority,  and  so  will  the  gallant  county 
of  Clarke.  All  those  counties  will  send  you  such  majorities  as  will  sweep  off  the  face 
of  the  earth  all  the  negroes  that  you  may  have  in  the  black  belt;  and  you  need  not  be 
afraid  or  scared. 

I  believe  it  was  at  the  battle  of  Manassas  that  the  Federal  forces  were  attempting 
to  cross  Bull  Run,  and  the  Southern  forces  were  lined  up  along  the  bank.  They  attempted 
to  take  ford  after  ford,  but  they  could  not.  The  Federals  said  "we  will  go  around  and 
storm  the  stone  bridge  and  concentrate  our  forces  there."  They  were  about  to  win  the 
day  when  Stonewall  Jackson  came  in  from  the  Valley  with  his  men,  with  the  hardy 
mountaineers,  strong,  vigorous,  brave,  as  mountain  people  always  are,  and  they  won  the 
day  at  the  stone  bridge.  Again  when  they  were  about  to  fall  back,  Kirby  Smith,  with 
his  brave  mountaineers,  from  down  the  great  Appalachian  section,  came  in  and  won  the 
day;  and  General  Lee,  as  he  stood  there  watching  Stonewall  Jackson,  said,  "See  Jackson 
standing  there  like  a  stonewall.   Rally  behind  him  and  the  Virginians." 

I  tell  you,  gentlemen  of  the  Convention,  in  no  spirit  of  braggadoeia,  that  you  can 
rally  behind  the  white  people  who  are  the  descendants  of  the  soldiers  who  fought  with 
Stonewall  Jackson  at  Manassas,  and  from  there  to  Appomattox. 

Mr.  Chairman,  so  far  as  I  am  concerned,  I  represent  citizens  and  not  subjects.  I 
want  my  action  to  be  passed  upon  by  them  as  white  citizens,  capable  of  determining 
great  questions,  and  if  we  will  submit  the  Constitution  to  the  people  at  a  time  when 
•  there  is  no  political  excitement,  in  plenty  of  time  for  ample  discussion,  and  put  nothing 
in  it  here  that  we  ought  not  to  put  in  or  do  our  very  best,  at  least,  you  will  find  that  the 
great  white  people  of  Virginia  will  come  up  to  it,  notwithstanding  the  corporations,  not- 
withstanding the  negroes,  notwithstanding  the  officeholders. 
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I  come  here  as  a  servant  of  my  people,  and  not  as  their  master,  and  as  for  me 
individually,  I  shall  vote  every  time  for  the  ratification  of  the  Constitution  by  the  people, 
by  a  well  selected  lot  of  suffragans  who,  after  they  have  passed  upon  it,  will  make  it 
their  law.  If  they  vote  it  down  it  will  be  their  consequence.  If  they  do  not  want  it  they 
will  take  the  responsibility. 

One  of  the  few  men  who  said  to  me  that  he  wanted  us  to  proclaim  the  Constitution 
was  my  partner,  for  whom  I  have  the  greatest  respect.  He  said  the  other  day,  "I  want 
you  to  proclaim  it."  I  said  to  him  "Why?"  "Well,"  he  said,  "we  are  going  to  make 
you  all  take  the  responsibility."  I  said  "Yes,  but  I  want  you  to  take  the  responsibility, 
and  I  want  the  "people  to  take  the  responsibility."  After  the  money  has  been  spent,  if 
they  do  not  want  the  Constitution,  let  them  say  so.  We  shall  have  done  our  best.  We 
will  go  back  to  them  with  our  work  in  our  hands  and  say  "we  have  served  you  faithfully. 
If  we  have  erred  it  has  been  from  the  head  and  not  the  heart.  If  you  do  not  want  the 
Constitution  you  ought  not  to  take  it  and  I  am  not  willing  to  force  it  down  your 
throats." 

I  represent  freemen.  I  represent  citizens.  I  am  not  representing  serfs  or  subjects. 
I  will  not  be  the  first  in  our  history  to  strike  a  blow  at  the  Temple  of  Liberty.  I  will 
not  be  the  first  to  endeavor  to  break  this  long  line  of  precedents  which  has  guarded  and 
guided  Virginians  through  the  last  century  and  a  quarter. 

I  will  not  speak  from  a  political  standpoint,  but  I  will  give  you  a  word  of  warning, 
because  I  love  the  principles  that  Thomas  Jefferson  taught.  I  warn  you  now,  my  fellow- 
Democrats,  that  if  you  proclaim  this  Constitution  and  do  not  give  the  people  of  the  great 
white  section  of  Virginia  a  chance  to  vote  upon  it — I  am  not  speaking  for  the  people  of 
other  sections — you  are  just  as  certain  to  pass  the  reins  of  political  power  into  the 
hands  of  the  Republican  party  as  you  are  sitting  here  to-day,  and  that  in  no  far  distant 
day.    Take  warning.    Let  us  keep  the  reins  in  our  own  hands. 

You  say  "Yes,  but  we  want  to  keep  them  in  the  hands  of  the  white  people."  So  we 
do,  and  the  white  people  of  the  white  section  will  stand  by  you;  but  do  not  take  away 
their  rights.  Do  not  take  away  from  them  the  privilege  of  voting  upon  the  very  funda- 
mental law  of  the  land,  for  if  they  are  capable  of  voting  on  questions  that  will  arise 
under  the  new  Constitution,  they  are  certainly  capable  of  voting  on  their  fundamental 
instrument. 

We  mistake  when  we  think  the  common  people  do  not  know  anything  about  politi- 
cal science.  You  go  to  the  average  man  and  ask  him,  "Do  you  know  anything  about  the 
Constitution?"  and  he  will  say  "No,"  and  he  does  not  in  the  abstract.  But  submit  to 
him  the  question  whether  we  are  to  have  religious  liberty  and  freedom  of  conscience, 
and  he  knows  how  to  decide  it  as  well  as  you  do.  Submit  to  him  the  question  whether 
we  shall  have  the  jury  system,  and  he  can  decide  it  just  as  well  as  you,  and  perhaps 
better.  So  you  can  go  over  the  whole  category,  and  you  will  find  that  Virginians  are 
natural-born  lawyers.  They  are  not  only  that,  but  they  know  the  very  fundamental 
principles  of  democratic  government.  They  are  embedded  in  their  nature.  You  can 
trust  the  people  to  vote  on  such  simple  fundamental  principles  as  we  shall  enunciate  in 
the  Constitution.  I  believe  that  thoroughly,  or  I  would  not  caution  you.  I  believe  it, 
but  if  I  did  not  believe  it,  I  should  have  to  stand  for  it. 

I  wish  to  say  a  few  words  more,  and  then  I  shall  conclude.  Without  the  sentiment 
of  the  people  back  of  our  Constitution  it  would  amount  to  nothing,  anyhow.  Suppose 
you  proclaim  a  Constitution  that  fifty-one  members  want  and  forty-nine  do  not  want,  and 
that  the  great  majority  of  the  people  of  Virginia  do  not  want.  What  will  become  of  it? 
It  would  not  last  a  year.  It  would  never  be  acquiesced  in.  It  would  be  a  mere  cadaver. 
Gentlemen  talk  about  the  labor  we  are  undertaking.  But  what  would  be  the  result  when 
birth  is  given  to  this  child.  It  would  be  still-born,  unless  the  people  breathe  into  it  the 
breath  of  life,  and  you  might  just  as  well  never  have  had  the  labor,  for  it  all  will  have 
been  in  vain. 

I  shall  conclude,  gentlemen,  by  a  quotation  from  the  great  American  statesman, 
Webster,  who,  speaking  of  public  sentiment,  said: 
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There  is  something  on  earth  greater  than  arbitrary  despotic  power.  The  lightning  has 
its  power,  the  whirlwind  has  its  power,  and  the  earthquake  has  its  power,  but  there  is 
something  among  men  more  capable  of  shaking  despotic  power  than  the  lightning,  the 
whirlwind,  or  the  earthquake,  and  that  is  the  excited  and  aroused  indignation  of  the  whole 
civilized  world. 

I  say  to  you  gentlemen  that,  with  all  the  great  power  we  possess — greater  than  that 
of  any  monarch  on  earth — there  is  a  power  in  Virginia  greater  than  all  that  we  can 
concentrate.  It  is  the  power  of  the  enlightened  public  sentiment  of  Virginia,  which  is 
back  of  us  demanding  that  you  submit  the  Constitution  to  the  people  for  ratification; 
and  if  you  fail  to  do  it,  I  believe  verily  you  will  rue  the  day  of  your  political  birth.  And 
when  you  go  back  to  your  people  and  find  that  they  are  not  in  sympathy  with  what  you 
have  done,  you  will  call  upon  the  rocks  and  the  hills  to  fall  upon  you  and  hide  you  from 
the  wrath  of  this  people,  whom  I  think  you  will  have  misrepresented,  and  who  to-day 
are  trusting  and  honoring  you,  and  to  whom  I  look  for  redemption,  and  in  whom  I 
believe  as  implicitly  as  I  do  in  my  own  integrity. 

My  colleagues,  I  ask  you  not  to  proclaim  the  Constitution,  and  consequently  to  adopt 
the  proposition  of  the  gentleman  from  Pulaski,  and  say:  "We,  the  delegates,  do  pro- 
pose," instead  of  "We,  the  delegates,  do  proclaim."    I  thank  you.  (Applause.) 

MR.  PARKS  ON  BILL  OF  RIGHTS.  . 

Mr.  Parks:  Mr.  Chairman  and  gentlemen  of  the  committee,  I  shall  be  as  brief  as  I 
can  in  what  I  have  to  say  in  the  presentation  of  views  that  to  my  mind  are  very  clear. 
When  I  was  quite  a  young  man,  there  was  an  old  lawyer  in  my  section  who  had  a  set 
preface  to  every  argument  he  made.  He  would  say  invariably — no  matter  what  the 
character  of  the  case  was — "Gentlemen,  as  this  is  a  case  siii  generis,  I  shall  have  to 
begin  de  novo,  but  as  I  am  not  affected  with  cacoethes  loquendi  I  shall  not  speak  ad 
UMtum.''  (Laughter.)  To  me  this  is  a  case  sui  generis.  What  I  shall  have  to  say  will 
to  me  be  new,  because  I  have  never  before  discussed  it  or  heard  it  discussed.  But  by  the 
brevity  of  my  remarks  I  hope  I  will  satisfy  the  committee  that  I  am  not  affected  with 
the  disease  to  which  this  old  gentleman  referred. 

I  ask  for  the  adoption  of  the  report  of  the  majority  of  the  committee.  While  my 
name  is  not  appended  to  the  majority  report,  it  is  simply  due  to  the  fact  that  I  was  not 
present  when  the  report  was  signed. 

The  committee  thought  it  wise  and  prudent  and  best  to  omit  the  long  preamble  that 
has  preceded  the  Constitution  heretofore  framed  by  Virginia,  to  omit  the  arraignment  of 
George  the  Third,  to  omit  the  various  whereases  set  forth  in  the  preamble  of  other 
Constitutions  framed  by  Virginia  Conventions,  and  simply  to  take  this  as  the  preamble 
of  the  Constitution. 

Whereas,  pursuant  to  an  act  of  the  General  Assembly  of  Virginia,  approved  March  the 
fifth,  in  the  year  of  our  Lord  nineteen  hundred,  the  question,  "Shall  there  be  a  Convention 
to  revise  the  Constitution  and  amend  the  same?"  was  submitted  to  the  electors  of  the 
State  of  Virginia,  qualified  to  vote  for  members  of  the  General  Assembly,  at  an  election 
held  throughout  the  State  on  the  fourth  Thursday  in  May,  in  the  year  nineteen  hundred, 
at  which  election  a  majority  of  the  electors  so  qualified  voting  at  said  election  did  decide 
in  favor  of  a  Convention  for  such  purpose;  and 

Whereas,  the  General  Assembly  at  its  next  session  did  provide  by  law  for  ^he  election 
of  delegates  to  such  Convention,  in  pursuance  whereof  the  members  of  this  Convention 
were  elected  by  the  good  people  of  Virginia,  to  meet  in  Convention  for  such  purpose. 

We,  therefore,  the  delegates  of  the  good  people  of  Virginia,  so  elected  and  in  Conven- 
tion assembled,  do  ordain  and  declare  the  future  form  of  Government  of  Virginia  to  be 
as  followeth: 

That  is  the  preamble  which  the  majority  of  the  committee  thought  was  all  that  is 
necessary. 

A  minority  report  has  been  submitted  by  two  members  of  the  committee  which 
follows  the  form  of  preamble  adopted  by  other  Conventions,  taking  the  old  preamble 
prepared  by  Jefferson,  in  its  arraignment  of  George  the  Third;  then  following  with  the 
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Bill  of  Rights  as  written  by  Mason;  then  following  with  a  recital  of  the  fact  of  the 
various  Constitutional  Conventions  that  have  been  held  by  the  State  of  Virginia  since 
that  time,  except,  I  believe  the  Conventions  held  in  1861,  and  1864.  Then  the  gentle- 
man from  Portsmouth  (Mr.  Hatton)  presents  an  amendment,  in  which  he  follows  the 
custom  heretofore  adopted  of  taking  the  preamble  of  the  first  Constitution  and  noticing 
the  various  Conventions  that  were  held,  and  then  he  goes  further  than  the  minority 
report  in  that  he  recites  the  ratification  of  the  United  States  Constitution,  by  the  people 
and  also  notices  the  Conventions  that  were  held  in  1861  and  1864.  Then  the  gentleman 
from  Pulaski  (Mr.  Wysor)  offers  an  amendment  to  the  last  clause  of  the  minority  report, 
which  is  in  this  language: 

We,  therefore,  the  delegates  of  the  good  people  of  Virginia  so  elected  and  in  Conven- 
tion  assembled,  do  ordain  and  declare  the  future  form  of  government  to  be  as  follows: 

But  I  will  reach  the  discussion  of  that  point  after  a  while.  It  was  thought  by  the 
committee  that  the  preamble  which  I  have  read  was  all  that  was  necessary  as  a  pre- 
amble to  the  Constitution  which  we  are  called  upon  to  revise  and  amend.  In  adopting 
that  preamble  we  would  steer  clear  of  calling  attention  to  the  Conventions  that  framed 
the  Constitutions  of  1861  and  1864,  and  the  Convention  that  framed  the  Constitution 
under  which  we  live  to-day,  known  as  the  Underwood  Convention;  that  we  would  not 
rake  among  the  embers  of  the  past  and  seek  to  stir  up  anything  that  might  occasion 
bitterness  or  strife. 

Gentlemen  what  is  a  preamble?  What  do  we  mean  by  it?  What  is  its  purpose? 
If  we  look  at  the  etymology  of  the  word  it  means  a  going  before,  literally,  a  walking 
before;  and  the  purpose  of  a  preamble  to  a  law  is  to  show  the  intent  of  the  law.  It 
is  said  that  in  order  to  show  the  continuity  of  government,  as  a  matter  of  history,  we 
should  take  up  the  preamble  to  the  first  Constitution,  give  it  in  totidem  verMs,  and  then 
follow  it  with  a  recital  that  at  various  times  since  that  period  other  Conventions  have 
been  called  for  the  purpose  of  framing  Constitutions.  The  gentleman  from  Portsmouth 
(Mr.  Hatton)  says  that  as  a  matter  of  history  he  would  have  this  in  the  hands  of  every 
plough  boy.  I  submit  that  the  searcher  after  history,  the  student,  would  not  care  so 
much  for  the  preamble  as  for  what  followed  the  preamble. 

The  long  preamble,  after  reciting  what  George  the  Third  did,  goes  on  to  say: 
"Whereas,  in  1829-30  a  Convention  was  called  by  the  people  to  frame  a  Constitution; 
and  whereas,  in  1850,  another  Convention  met  and  revised  and  amended  the  Constitu- 
tion; and  whereas,  in  1861,  1864  and  1867,  other  Conventions  were  called,"  reciting  each 
one. 

Mr.  Chairman,  it  seems  to  me  that  what  the  searcher  after  knowledge  would  be 
interested  in,  would  be  not  simply  a  whereas,  that  a  Convention  was  called  which  did 
revise  and  amend  the  Constitution,  but  the  student  actuated  by  a  desire  to  learn  history 
and  to  see  the  continuity  of  government,  would  want  the  Constitution  itself  to  see  what 
those  Conventions  did,  in  what  those  amendments  and  revisions  consisted;  what  were  the 
changes  made  in  the  fundamental  law  of  the  land.  They  do  not  get  it  from  the  pre- 
amble. It  is  simply  a  recital  that  Conventions  were  held,  and  that  the  Constitution  was 
revised  and  amended.    What  good  can  possibly  follow  from  that? 

Still,  I  am  frank  to  say  that  if  we  are  to  look  to  the  continuity  of  government,  then 
I  prefer  the  preamble  of  the  gentleman  from  Portsmouth,  to  the  preamble  prepared 
by  the  minority  of  the  committee,  because  it  sets  forth  under  appropriate  whereases 
every  Constitutional  Convention  ever  held  in  the  State  of  Virginia  to  frame,  revise, 
or  amend  the  organic  law  of  the  State. 

It  is  said  further  that  we  ought  to  retain  the  preamble  as  it  was  written  by  Thomas 
Jefferson,  and  that  we  ought  to  retain  the  Bill  of  Rights,  intact,  as  it  came  from  the  pen 
of  Mason.  My  good  friend  from  Fluvanna  (Mr.  Pettit)  says  to  do  otherwise  looks  like 
sacrilege;  that  it  would  seem  that  we  are  slapping  in  the  face  those  great  men  of  former 
days;  that  we  are  departing  from  the  paths  they  marked  out  for  us;  that  we  are  ignor- 
ing the  great  principles  they  laid  down  for  our  government.    Mr.  Chairman,  I  yield  the 
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palm  to  no  man  in  reverence  and  respect  for  those  great  men,  for  their  devotion  to 
principles,  truth,  and  justice.  For  their  heroic  self-sacrifice  I  honor  them.  I  shall 
teach  my  children  and  my  grandchildren  to  honor  their  memory  and  respect  their  worth. 
More  than  that,  I  shall  come  down  to  later  days  and  I  shall  teach  my  children  and  grand- 
children to  respect  the  memory  of  all  who  struggled  in  defense  of  liberty  and  the  rights 
of  the  people.  I  shall  teach  them  that  the  tiny  dewdrop  sparkling  on  the  grass  that 
waves  above  the  grave  of  Robert  E.  Lee,  or  any  other  man  who  wore  the  gray,  is  worth 
infinitely  more  than  the  whole  intellectual  and  physical  frame  of  any  man  or  set  of  men 
who  would  seek  to  defame  from  them. 

More  than  that,  I  shall  teach  them  to  respect  and  honor  this  body  of  men  here 
assembled,  because  while  I  know  that  Conventions  in  the  past  have  had  difficult  and 
grave  questions  confronting  them,  I  do  believe  that  there  are  problems  confronting  us 
which  are  graver  and  more  difficult  than  any  that  ever  confronted  a  Convention  in  the 
past.  But  I  do  not  subscribe  to  the  doctrine  which  has  been  promulgated  by  some — 
by  some  perhaps  in  humor;  by  some  in  derision.  I  do  not  believe  that  Virginians  are 
like  potatoes  that  the  best  of  them  are  beneath  the  ground.  Virginians  have  always 
risen  up,  grappled  with,  and  settled  and  adjusted  every  question  that  confronted  them 
in  the  interest  of  the  people  and  in  the  interest  of  good  government.  And  though  these 
questions  are  grave  and  difficult,  I  do  believe  that  this  body  here  assembled  will  in 
the  end  settle  and  adjust  and  solve  these  great  problems  to  the  satisfaction  of  the  people, 
and  that  generations  yet  unborn  will  rise  up  and  call  us  blessed  (applause). 

Mr.  Chairman  and  gentlemen,  it  is  said  further  that  we  are  changing  or  striking 
at  the  great  principles  and  rights  as  set  forth  by  Mr.  Mason  in  the  paper  which  he  pre- 
pared, and  that  it  ought  to  be  kept  intact.  I  would  be  among  the  last,  Mr.  Chairman,  to 
strike  down  one  single  inherent  right  of  the  people.  I  would  prefer  to  extend,  if 
necessary,  rather  than  to  contract  those  principles.  I  would  prefer  to  add  to,  if 
necessary,  rather  than  to  take  from  those  principles.  They  are  principles  which  were 
true  when  Mason  indicted  them.  They  have  been  true  all  these  years.  They  are  true 
now  because  they  are  principles  of  right  and  of  justice,  and  they  never  change.  All  else 
may  change.  Change  marks  everything  that  is  material.  We  ourselves  are  changing, 
and  each  successive  generation  is  elbowing  its  predecessor  off  into  eternity. 

The  tiny  leaf  springing  from  the  expanding  twig  changes  its  color  from  summer  beauty 
to  autumnal  loveliness  and  falls  in  v/ithered  worthlessness  to  the  ground  to  teach  man 
who  treads  upon  it  the  lesson  of  his  own  destiny.  The  granite  peaks  that  stand  like 
so  many  sentinels  keeping  watch  over  the  valley  below,  around  whose  head  the  light- 
nings of  Heaven  have  harmlessly  played,  and  upon  whose  crest  the  lurid  bolt,  as  it  leaps 
from  the  bosom  of  the  storm  cloud,  has  spent  its  force  in  vain,  will  succumb  to  the 
corroding  touch  of  time  and  pass  away ;  but  principles  of  right  and  justice,  springing  from 
the  eternal  throne  of  the  Lord  God  Almighty  will  survive  "the  wreck  of  matter  and  the 
crush  of  worlds"  and  shine  with  resplendent  lustre  when  illumined  by  the  bright  light 
of  eternity  (applause).  No,  Mr.  Chairman  and  gentlemen,  I  would  not  strike  down  a 
single  principle. 

But  it  is  said  that  we  ought  to  adhere  to  it  because  of  sentiment,  that  there  is  a  sen- 
timent in  it.  I  would  not  speak  one  word  in  disparagement  of  sentiment.  Cold,  indeed, 
must  be  the  soul,  and  barren  the  life,  of  the  man  without  sentiment.  Go  with  me  and 
stand  upon  the  old  ocean  beach  when  the  storm  king  is  riding  in  his  majesty  and  dis- 
playing his  power,  playing  funeral  dirges  upon  foamy  keys  that  cap  the  mighty  billows, 
and  as  you  stand  and  give  vent  to  your  imagination  and  your  thought,  think  of  Him 
Who  holds  the  water  in  the  hollow  of  His  hand,  and  what  a  noble  sentiment  goes  up! 

Go  with  me  to  the  mountains  that  surround  ray  own  home,  and  as  you  stand  upon 
those  granite  peaks  and  look  at  the  rock-ribbed  sides  you  wonder  how  this  all  came  about. 
When  the  great  Creator  smote  upon  the  anvil  of  creation  and  flaming  worlds  took  their 
place  in  space,  were  these  things  then,  or  are  they  the  result  of  some  great  upheaval ;  and 
as  thoughts  go  up  through  nature  to  nature's  God,  so  the  soul  must  expand  as  we  feel 
our  littleness  in  the  presence  of  1hose  great  things.  Sentiment!  Take  sentiment  out  of 
the  life  of  man,  show  me  a  man  with  no  sentiment  in  his  soul,  and  I  will  show  you  a 
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man  with  stone  enough  in  his  soul  to  macadamize  a  road  to  Yubadam,  and  iron  enough 
in  his  constitution  to  construct  a  railroad  to  Hellgate. 

I  would  not  strike  at  sentiment,  but  there  must  be  something  practical  along  with 
sentiment.  If  a  man  enjoy  sentimental  Christianity,  but  not  practical  Christianit:/,  he 
may  hear  the  appeal  for  charity;  he  may  join  in  the  hymn  of  praise,  throw  back  his  head, 
close  his  eyes  and  fail  to  see  the  plate  that  is  passed  along  to  receive  that  which  is  sub- 
stantial. 

We  have  embodied  the  Bill  of  Rights  as  Mason  drew^  it,  so  far  as  every  single  princi- 
ple of  right  is  concerned.  It  is  said:  "Oh,  but  you  change  that  Bill  of  Rights  in  some 
particulars;  that  the  instrument  of  Thomas  Jefferson  set  forth  the  wrongs  which  under 
George  III.  were  sought  to  be  inflicted  on  the  colonies,  but  with  each  declaration  of  a 
wrong,  there  was  a  declaration  of  a  corresponding  right."  That  is  true,  but  at  the  same 
time  every  single  declaration  of  corresponding  right  was  embodied  in  the  Bill  of  Rights 
by  George  Mason,  and  we  have  embodied  that  Bill  of  Rights  in  our  report,  making  it  a 
part  of  the  Constitution  itself.  Our  changes  are  not  changes  as  to  any  principle.  There 
is  not  a  change  of  any  inherent  right  of  man,  but  the  changes  are  only  such  as  we 
thought  were  necessary  in  order  to  adapt  the  principles  underlying  those  rights  to  the 
conditions  that  confront  us  to-day. 

For  instance,  one  of  the  sections  says — and  that  is  objected  to  by  the  minority  re- 
port— that  no  man  shall  be  taxed  or  deprived  of  his  property  for  public  use  without  his 
consent.    We  inserted  the  words  "or  damaged  in,"  making  it  read  thus: 

That  men  *  *  *  cannot  be  taxed,  or  deprived  of,  or  damaged  in  their  property, 
for  public  uses,  without  their  own  consent. 

At  the  time  when  George  Mason  wrote  the  Bill  of  Rights,  this  country  was  not 
threaded  on  every  hand,  in  almost  every  county,  and  from  State  line  to  State  line,  with 
railroads.  Corporations  were  not  built  up  then  as  they  are  built  up  now.  Large  cities 
having  control  of  their  streets,  were  not  flourishing  then  as  they  are  flourishing  now. 
The  demands  of  the  people  were  not  then  what  they  are  now. 

If  George  Mason  were  living  to-day  and  were  to  write  that  section,  I  verily  believe 
he  would  put  in  the  identical  words  "or  damaged  in." 

Why  is  it  necessary?  Here  is  a  great  city.  It  lays  off  its  streets  out  into  the  suburbs. 
Persons  go  upon  invitation  and  buy  lots  bordering  upon  a  street,  build  houses,  fix  their 
homes  to  suit  themselves,  and  are  enjoying  life  and  all  the  benefits  of  their  property. 
The  city  authorities  think  that  that  street  needs  grading.  They  go  there  and  cut  down 
the  street  five  or  ten  or  fifteen  feet  and  take  that  earth  back  and  fill  up  five  or  ten  or 
fifteen  feet  in  another  place.  On  the  one  hand,  they  leave  the  houses  up  in  the  air.  On 
the  other  hand,  they  leave  them  below  the  street.  Thej^  do  not  touch  the  property.  That 
section  of  the  Constitution  says  no  man  shall  be  deprived  of  his  property.  But  in  the 
cases  I  have  used  as  an  illustration  they  do  not  touch  the  property,  and  because  they  do 
not  touch  the  property,  do  not  take  a  single  blade  of  grass,  do  not  interfere  with  a  single 
grain  of  sand,  but  leave  the  property  standing  where  its  owner  cannot  enjoy  it,  destroy- 
ing absolutely  the  value  of  the  property  by  placing  it  above  or  below  the  street,  when 
the  owner  goes  to  court,  the  court  says  damnum  absque  injuria — damage  without  injury; 
loss,  but  you  cannot  recover. 

I  believe  that  the  courts  have  erred  in  that;  that  they  have  stuck  in  the  bark;  that 
they  have  departed  in  their  judgments  and  decisions  from  a  proper  consideration  of  prop- 
erty by  looking  at  the  corporeal  substance  of  propertj^  and  forgetting  or  ignoring  the 
fact  that  one  of  the  rights  of  property  is  the  free  use  and  enjoyment  thereof  without 
let  or  hindrance  or  interference  on  the  part  either  of  individuals  or  the  public.  But  be 
that  as  it  may,  we  thought  that  this  amendment  ought  to  go  in,  in  order  that  no  man 
should  be  damaged  in  his  property  for  public  use  without  his  consent. 

Then  it  is  said  that  we  have  struck  out  the  jury  system,  the  great  palladium  of 
liberty.  We  have  retained  the  jury  system.  We  are  not  interfering  with  the  jury  sys- 
tem. We  deny  no  man  the  right  of  trial  by  jury  as  to  his  guilt  or  innocence.  The  jury 
system  is  embedded  in  the  hearts  of  the  people  and  will,  I  take  it,  remain  there.  Its 
10 — Const.  Del]  ■ 
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foundations  are  far  down  beneath  the  grasp  of  political  earthquakes  and  its  spires  pierce 
the  stars  beyond  the  sweep  of  fanatical  storms.  But  if  you  go  back  to  look  at  the  history 
of  the  jury  you  will  find  it  very  different  from  what  we  have  it  now.  There  was  a  time 
when  jurors  summoned  to  sit  in  judgment  and  decide  a  case  were  really  the  witnesses 
in  the  case. 

Mr.  Chairman,  there  was  a  time  when  twelve  men  were  summoned  for  jury  service, 
and  if  they  failed  to  agree,  the  minority  were  discharged  and  others  were  summoned  in 
their  places,  and  they  would  continue  to  discharge  the  minority  until  they  got  twelve 
who  would  get  together  and  agree.  Now  whether  or  not  a  jury  ex  vi  termini  is  a  jury 
of  twelve,  is  a  mooted  question  among  lav/-writers  and  among  courts.  There  certainly 
can  be  no  virtue  in  twelve. 

Vv^e  have  simply  proposed  that  the  Legislature  shall  have  the  power  to  fix  a  jury 
of  not  less  than  seven.  Now  why  is  this?  For  the  piirpose  of  saving  money,  of  cutting 
down  expenses;  and  having  had  some  experience  in  the  matter,  I  believe  that  right  along 
here  there  can  be  as  much  money  saved  in  remodelling  and  revising  the  jury  system  of 
Virginia  as  along  any  other  line. 

I  would  not,  for  the  sake  of  saving  money,  sacrifice  the  right  of  a  citizen  either  in  a 
civil  or  criminal  case.  We  do  not  interfere  with  a  criminal  trial,  so  far  as  the  jury  is 
concerned,  but  we  say  that  in  civil  cases  the  Legislature  may  provide  that  a  jury  shall 
consist  of  not  less  than  seven. 

This  is  no  experiment  gentlemen.  In  the  district  now  presided  over  by  Judge 
Letcher,  after  the  Legislature  passed  a  law  making  it  possible  to  do  it  without  having  the 
constitutional  consent.  Judge  McLaughlin  undertook  and  did  establish  that  in  his  cir- 
cuit; they  have  never  in  that  circuit,  in  civil  cases,  I  understand,  had  a  jury  consisting  of  a 
more  than  seven,  and  the  gentleman  from  Rockbridge  tells  me  that  the  members  of  the 
bar  in  that  circuit  are  so  well  satisfied  that  they  would  not  care  to  go  back  to  the  old 
system  of  having  twelve  jurors  all  the  time.  Look  at  the  immense  amount  of  money, 
as  well  as  of  time,  trouble  and  loss  that  are  occasioned  to  citizens  who  are  required  to 
serve  on  juries! 

Then  we  provide  that  where  in  criminal  cases  a  party  pleads  guilty,  where  he  ad- 
mits his  guilt,  the  court  shall  impose  the  penalty  of  the  law  without  the  intervention  of  a 
jury.  Gentlemen,  in  my  experience  as  Commonwealth's  Attorney  in  my  county,  upon 
more  than  one  occasion  cases  of  this  sort  have  occurred.  One  happened  just  before  I 
came  to  the  Convention.  In  the  trial  of  a  criminal  case  one  party  came  forward  and 
pleaded  guilty.  The  jury  was  impanelled,  and  the  Commonwealth's  Attorney  said  to 
them,  "the  Commonv/ealth  will  be  satisfied  with  the  minimum  penalty  imposed  by  the 
law."  The  jury  went  to  their  room  and  refused  to  agree  at  all.  We  kept  them  a  day 
and  discharged  them,  and  then  we  impanelled  another  jury.  The  same  thing  was  said  to 
them.  They  failed  to  agree.  We  had  to  have  a  third  jury  to  fix  the  penalty  of  the  law 
upon  a  man  who  had  said,  "gentlemen,  I  am  guilty,"  and  where  the  jury  would  not  agree 
upon  the  term,  v/hen  the  Commonwealth  told  them,  by  its  attorney,  that  the  Common- 
wealth would  be  satisfied  with  the  minimum  term.  That  has  occurred  upon  more  than 
one  occasion  in  my  experience. 

Now  we  say  that  when  a  man  pleads  guilty,  acknowledges  his  guilt,  the  court  shall 
fix  the  penalty  without  the  intervention  of  a  jury.  It  seems  to  me  that  that  is  all  that 
ought  to  be  asked.  Mark  you,  where  the  guilt  or  innocence  of  the  party  who  is  to  be 
tried  is  called  in  question,  then  the  jury  must  decide  it.  His  guilt  or  innocence  must  be 
passed  upon  by  a  jury  of  twelve.  But  when  he  pleads  guilty,  acknowledges  his  guilt, 
we  propose  that  without  the  intervention  of  a  jury  the  court  may  impose  the  penalty. 

Those,  gentlemen,  are  all  the  changes  v/e  have  made,  except,  perhaps,  changes  of 
phraseology  in  the  Bill  of  Rights.  We  do  not  strike  out  a  single  inalienable  right  of  the 
citizen  as  enunciated  by  Mason,  but  we  only  seek  to  place  those  rights  in  such  shape  that 
they  shall  be  adapted  to  the  conditions  that  confront  us  now  as  a  people. 

Now,  then,  gentlemen,  I  will  proceed  to  consider  the  question  raised  by  the  gentle- 
man from  Pulaski  (Mr.  Wysor),  that  w^e,  the  majority  of  the  committee,  say  that  we 
ordain  and  declare  the  future  form  of  government.  Now  the  report  of  the  committee  is 
in  these  words: 
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Tlie  concluding  claute  of  this  prramtle  lias  been  adopted  in  conformity  with  like 
clauses  in  the  vaj^t  majoritj'  of  Ih.e  Constitutions  of  the  oiher  States,  and  does  not.  nor  is 
it  intended  to,  forestall  or  preclude  any  action  VN'hic'h  may  be  deemed  wise  and  proper  by 
the  Convention  in  its  submission. 

The  question  that  vre  are  called  upon  to  decide- — and  it  is  before  this  body  noAv  for 
decision — is  whether  this  Convention  shall  prcmtilgate  the  Constitution  which  it  may 
frame  and  declare  it  to  be  the  Constitution  and  form  of  government  of  Virginia,  or 
whether  it  will  submit  it  to  the  people  for  ratine  ation  and  if  so  to  what  people.  I 
acknowledge,  Mr.  Chairman,  my  regret  that  the  discussion  of  this  matter  has  been 
precipitated  at  this  time.  1  would  rather  have  v,aited  for  action  upon  it  tmtil  we  framed 
the  Constitution,  so  that  I  could  see  what  it  was.  I  have  no  hesitancy  now  in  saying 
that  for  one — others  may  do  as  they  please;  I  accord  to  them  honesty  of  conviction  and 
of  purpose — if  such  changes  are  made  in  the  Constitution  as  I  hope  and  believe  will  be 
made.  I  shall  never  vote  to  submit  the  Constitution  to  the  present  electorate  ( applause  i. 

Now  it  is  said  that  we  ought  to  submit  it  to  the  people;  that  Thomas  Jefferson  had 
faith  in  the  people.  I  have  faith  in  the  people.  When  Thomas  Jefferson  penned  those 
lines  he  referred  only  to  the  Caucasian  race  and  none  other  (applause).  He  alltided  to 
the  Aryan  race  alone,  which  is  the  only  race  God  ever  created  that  has  shown  the 
capacity  for  self-government  ( applause  i.  There  did  not  confront  him  at  that  time  the 
question  which  confronts  us  now,  whether  when  we  are  seeking  to  deprive  the  negro  of 
the  right  of  franchise,  which  he  ought  never  to  have  had  and  ought  never  to  have,  we 
shall  frame  a  Constitution  depriving  him  of  the  right  to  vote  and  .then  say.  ""here,  come 
up  now  and  A^ote  for  this  Constitution,  which  we  have  framed.  Avhich  takes  away  your 
right  to  vote."  Thomas  Jefferson  ne^er  wotiid  ha^'e  said,  he  never,  in  my  jtidgment. 
would  have  intimated  any  such  proceeding  as  that. 

I  have  no  hard  feeling  whatever  for  the  colored  man.  1  feel  kindly  towards  him. 
I  was  nursed  in  the  arms  of  a  colored  girl  and  carried  freqtiently  in  the  arms  of  a 
colored  man.  The  old  cook  at  the  old  homestead  where  1  was  raised  was  known  by  me  as 
"BlaciY  ]\Iamiiiy."'  Ail  ihe  name  I  ever  did  know  for  her  was  "Black  ]\Iammy.""  The 
last  of  that  race  was  taken  care  of  b}-  me  in  niy  ovvn  home.  He  had  what  I  had  to  eat^ 
I  furnished  him  his  bed.  his  wood.  One  thing  he  never  did:  he  never  voted,  even  when 
I  was  a  candidate;  and  he  was  the  only  one  I  ever  heard  of.  Yott  could  not  get  him  to 
register  to  save  your  life.  He  wotild  net  register  neither  Avould  he  vote.  He  requested 
that  when  he  died  he  should  be  burif^d  at  the  feet  of  his  old  mistress,  and  I  buried  him 
at  the  feet  of  my  mother  in  my  own  graveyard. 

I  have  no  hard  feeling  towards  the  black  man — none  in  the  world.  I  remember 
well  the  time  when  as  a  little  boy,  I  wotild  go  out  to  the  woodhouse  and  rake  up  the 
chips  and  bring  them  in  to  the  old  black  mammy,  because  she  would  promise  me  that 
she  Yvould  save  the  brown  crust  from  the  hominy  she  used  to  boil  in  the  big  pots  in  the 
days  gone  by. 

But.  Mr.  Chairman  and  gentlemen.  I  do  not  want  any  man  to  represent  me  or  to  have 
a  voice  in  government  who  belongs  to  a  race  viiich.  in  all  the  ages  of  the  world  from  the 
dawn  of  creation  down  to  the  present  day,  has  never  shown  any  capacity  to  goA-em  itself. 

Now-,  it  is  said  we  ought  not  to  promulgate  the  Constitution.  When  we  frame  such 
a  Constitution  as  I  belicA-e  we  aaJII  frame,  I  am  in  favor  of  submitting  the  Constitution 
to  the  electorate  which  is  framed  under  that  Constituion. 

But  it  is  said.  Avhy,  that  is  stibmitting  it  to  a  restricted  electorate,  and  there  is  a 
very  great  difference  between  submitting  it  to  a  restricted  electorate  and.  an  extended 
electorate.    ATas  it  never  done,  gentlemen?    I  say  it  was. 

The  Constitution  of  1850,  if  I  mistake  not,  was  submitted  to  both  a  restricted  and  an 
extended  electorate,  because  I  think  up  to  that  time  a  man  cotild  A-ote  in  eA-ery  county 
where  he  owned  real  estate.  I  was  not  a  A'oter  in  those  days;  I  do  not  want  you  to  think 
I  am  so  old  as  that;  but  the  fact  is  that  there  were  men  who  Avent  around  through  several 
counties,  or  districts.  They  would  go  tipon  fast  horses  from  cotmty  to  countA-  or  district 
to  district,  on  election  day  and  A'ote  whereA'er  they  had  land. 

Tbe  Constitution  of  1S50  prevented  that,  and  therefore,  to  that  extent  the  Constitu- 
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tion  was  submitted  to  a  restricted  electorate.  The  electorate  was  extended,  it  is  true, 
and  manhood  suffrage  declared.  But  the  Constitution  was  submitted  to  whom?  It  was 
submitted  to  the  electorate  framed  by  that  Constitution. 

That  is  the  principle,  gentlemen,  that  I  look  at,  not  whether  it  is  an  abridged  or 
an  extended  electorate,  but  we  submit  it  to  the  electorate  framed  by  the  Constitution 
itself.  That  principle  has  been  settled.  We  have  a  right  to  do  that,  and  that  is  what  I 
am  in  favor  of  doing. 

Now,  I  come  from  a  white  portion  of  the  State,  the  Valley  of  Virginia.  It  may 
seem  singular  to  you,  but  I  have  had  Republicans  in  ray  county,  good  men,  for  we  have 
just  as  good  citizens  as  there  are  in  the  State  of  Virginia,  in  my  county,  socially,  finan- 
cially, intellectually  or  otherwise,  who  are  Republicans — I  have  had  these  men  come  up 
and  ask  me,  "What  are  you  doing  down  in  Richmond?"  I  would  go  on  and  tell  them. 
They  would  say,  "I  do  not  care  what  you  do;  do  anything  you  please,  just  so  you  dis- 
franchise the  negro."  Republicans  tell  me  that. 

i  have  had  both  Republicans  and  Democrats  say  to  me,  "Frame  the  Constitution 
such  as  you  think  we  ought  to  have.  We  sent  you  there,  and  we  are  willing  to  trust 
you.  Frame  the  Constitution  and  promulgate  it,  and  do  not  put  us  to  the  trouble  and 
expense  of  voting  upon  it." 

That  is  the  way  some  of  my  people  feel.  Still,  as  I  said,  I  am  in  favor  of  submitting 
the  Constitution  to  the  vote  of  the  electorate  that  is  made  by  the  Constitution  which  we 
here  frame. 

Now,  then,  my  good  friend  from  Pulaski  over  there  (Mr.  Wysor),  whose  genial 
countenance  and  friendly  face  attracted  me  the  first  time  I  saw  him,  though  I  heard 
nmch  of  him  before,  has  vouchsafed  to  this  Convention  a  matter  of  intelligence  of  which 
I  was  never  aware  before.  He  says  we  are  not  in  the  wilderness,  we  are  not  Israelites, 
but  we  are  in  the  promised  land.    Verily  a  greater  than  Moses  has  arisen! 

Moses  did  not  arise  by  chance.  It  is  true  that  in  the  history  of  the  world  the  men 
for  the  place  have  seemed  to  float  to  the  surface  as  if  by  chance.  If  Persepolis  was  to 
be  burned,  the  hand  of  Alexander  w^as  ready  to  execute  the  deed.  If  a  dancing  wencl> 
pleased  Herod,  the  most  venerable  of  all  heads  must  be  sacrificed  to  satisfy  the  rage  of 
her  impure  mother. 

Moses  was  not  reared  by  Pharoah's  daughter  by  chance.  He  stood  upon  Sinai  when 
the  old  m.ountain  reeled  and  quaked  and  streamed  with  living  lessons  of  terror,  and  he 
talked  with  God.  Miraculously  he  and  those  he  led  were  fed  by  manna  and  quails.  He 
smote  the  rock  and  limpid  waters  flowed  forth.  But  he  was  told  to  touch  the  rock.  He 
disobeyed  and  smote  it,  and  for  this  disobedience  he  was  never  permitted  to  enter  the 
promised  land,  but  in  Nebo's  Mount,  with  only  the  stars  to  witness  the  funeral  obsequies, 
so  far  as  history  shows,  he  was  buried,  and  the  spot  where  he  sleeps  is  known  to  no 
man.    He  was  not  permitted  to  enter  the  promised  land. 

Are  we  not  Israelites?  My  good  friend  from  Pulaski  told  us  what  he  learned  at  his 
mother's  knee  to  do  when  all  else  failed;, and,  Mr.  Chairman,  I  pronounce  the  name  of 
mother  with  reverence,  for  if  there  is  any  name  known  to  human  being  more  sacred  than 
all  others,  it  is  that  of  mother.  And  I  say  here  to-day  that  to  my  mother  I  am  indebted 
for  all  the  good  that  is  in  me. 

My  good  friend  from  Pulaski  said  he  learned  at  the  knee  of  his  mother  that,  while 
all  else  might  seem  lost,  while  clouds  of  trouble  might  envelop  us,  and  waves  of  sorrow 
overwhelm  the  soul,  we  still  found  hope  in  prayer.  True,  because  by  the  power  of  that 
prayer  to  which  we  are  commended  hope  will  spring  from  the  ashes  of  decaying  life  and 
miake  the  rough  edges  of  the  grave  appear  the  foot-scraper  at  the  wicket  of  Elysium. 

But  my  friend  from  Pulaski  from  that  sainted  mother  could  have  learned  another 
thing,  that  we  are  Israelites  wandering  through  the  wilderness  still,  because  that  Bible 
from  which  I  know  she  drew  her  faith,  says: 

And  if  ye  be  Christ's,  then  are  ye  Abraham's  seed,  and  heirs  according  to  the 
promise,      *    *  * 

Israelites,  indeed,  in  whom  no  guile  shall  be  found. 
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Why,  :\Ir.  Chairman,  we  had  a  contention  here  as  to  whether  we  should  strike  the 
word  "Christian"  from  the  Constitution.  It  was  sought  to  he  stricken  from  the  Consti- 
tution not  because  we  desired  that  we  should  not  be' regarded  as  people  believing  in  the 
Bible  and  all  that  it  teaches,  but  because  there  was  some  objection  on  the  part  of  our 
Hebrew  brethren  to  it.  We  declined,  however,  to  strike  it  out,  not  out  of  offense  lo  them, 
because  I  have  no  word  of  reproach  to  those  people.  I  have  seen  among  those  people 
some  who  are  just  as  rrear  angels  as  ever  I  saw  in  the  Gentiles  in  this  world.  We  Imow 
the  part  they  played  in  the  history  of  the  past,  and  if  I  read  the  lines  of  prophecy 
correctly  they  have  an  important  part  yet  to  play  in  the  great  drama  of  life,  and  I  be- 
lieve the  descendants  of  Judah  will  yet  herd  their  flocks  amid  the  hills  of  the  Assyrian 
kings  and  sing  songs  to  the  Messiah  beneath  the  white  stars  of  the  Chaldean  skies. 

With  all  respect  for  the  gentleman  from  Pulaski,  I  say  we  are  Israelites  journeying- 
through  the  wilderness.  It  is  true  that  we  do  not  hear  the  dashing  of  the  waters  of  the  Red 
sea  in  front  nor  the  chariot  wheels  of  Pharoah  behind  us,  but  in  front  lies  what  to  us  is 
worse  than  the  Red  sea— the  fifteenth  amendment  of  the  Federal  Constitution.  Would 
to  God  that  there  was  some  Moses  here  to  stretch  forth  his  wand  and  lead  us  across  that 
and  through  that  dry  shod! 

If  the  gentteman  from  Pulaski  has  found  this  the  "promised  land,"  his  journey  has 
been  a  very  different  one  from  mine.  If  he  has  not  come  to  the  pool  of  Marah  and  found 
its  waters  bitter;  if  the  Sons  of  Anak  have  never  thrown  themselves  across  his  path  as 
he  struggled  to  accomplish  some  desired  end,  perhaps  to  gratify  laudable  ambition:  if  he 
has  fed  upon  the  grapes  of  Eshcol  and  wandered  ever  through  a  land  flowing  with  milk 
and  honey,  certainly  he  is  to  be  congratulated:  but  his  life  must  have  been  a  lonesome 
one,  because  I  know  of  no  one  whom  he  would  find  a  congenial  companion. 

Now,  gentlemen,  I  say  that  with  the  lights  now  before  me  I  am  opposed  to  the  pro- 
clamation of  this  Constitution  by  this  Convention,  and  am  willing  to  submit  to  the  elec- 
torate formed  by  it,  but  I  prefer,  and  I  hope  the  Convention  will  agree  with  me,  to  defer 
action  upon  this  matter  until  a  later  day,  so  that  we  can  act  intelligently.  I  take  it 
that  one  committee  reporting  one  provision  of  this  Constitution,  and  another  committee; 
reporting  another,  even  after  they  are  all  in,  there  will  have  to  be  motions  to  reconsider 
there  will  have  to  be  trimming,  and  there  will  ha^'e  to  be  changes  made  in  one  provision 
and  in  the  other,  perhaps  in  the  one  first  reported  to  make  it  accord  with  the  one  last 
reported.  There  may  have  to  be  changes  made  in  all,  so  that  the  whole,  when  fitly  framed 
together,  shall  form  a  perfect  organic  law,  with  no  friction,  with  no  jarring,  but  all  in 
harmony. 

I  see  no  reason  why  action  upon  this  matter  should  not  be  postponed  to  a  time  when 
we  will  be  in  a  position  to  act  more  intelligently. 

AVe  need  a  revision  of  the  present  Constitution.  I  have  no  harsh  words  for  the 
colored  man.  I  would  not  take  from  him  one  single  right  that  in  my  judgment  he  ought 
to  have  and  that  he  is  capacitated  to  use  and  enjoy  for  his  benefit. 

Mr.  AVysor:  I  understood  you  to  say  that  you  are  in  favor  of  submitting  the  Con- 
stitution to  an  abridged  electorate — that  is,  to  the  voters  under  the  new  Constitution? 

Mr.  Parks:  I  said  I  was  willing  to  submit  the  Constitution  that  was  framed  by  this 
Convention  to  the  electorate  that  would  be  formed  by  the  instrument  itself. 

Mr.  Wysor:  What  objection  have  you  to  determining  that  question  now?  Y\'hy  do 
you  wish  to  postpone  it  if  you  are  in  favor  of  it? 

Mr.  Parks:  I  would  postpone  it  simply  because  there  are  others  here  of  a  different 
opinion,  and  we  want  all  the  light  we  can  get  upon  the  subject.  So  far  as  I  am  con- 
cerned, I  am  willing  to  vote  for  that  now.  There  are  others  not  willing  to  vote  now,  I 
am  sure.  There  are  others  who  are  not  willing  to  vote  to  submit  it  to  an  abridged 
electorate.  There  are  others  who  are  not  willing  to  submit  it  to  any  electorate,  but  want 
to  promulgate  it. 

I  want  to  have  all  the  light  thrown  upon  it  that  we  can  get;  and  when  we  have 
such  a  Constitution  as  we  will  frame  in  hand,  so  that  we  can  see  what  it  is  and  every 
member  can  see  what  it  is,  we  will  be  able  to  act  more  intelligently  and  do  what  we 
think  is  best.  Some  of  us  maj*  feel  that  it  would  be  our  duty  to  go  back  to  our  constitu- 
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tency  and  represent  to  them  the  facts.  In  that  case  we  would  ask  them  to  instruct  us 
what  they  wanted  us  to  do. 

So  far  as  I  am  concerned  I  say  that  I  am  willing  to  vote  upon  the  question  now, 
but  I  do  believe  that  it  would  be  unwise  and  impolitic  to  do  it.  I  hope  the  Convention 
will  look  at  it  in  the  way  I  do,  believing  that  1  am  right,  and  that  it  will  defer  action 
upon  this  matter  until  a  later  day,  when  we  can  have  all  the  facts  before  us. 

Now,  gentlemen,  this  is  no  trifling  matter.  I  look  out  upon  our  State  government 
and  upon  what  is  being  transacted  and  has  been  transacted  during  the  years  that  have 
passed  with  great  trepidation. 

I  sometimes  wonder  if  the  brightest  days  of  this  Republic  have  not  passed.  AVhy? 
Gentlemen,  there  are  those  here  in  this  Convention  whose  heads  like  mine  are  whitening  , 
with  snows  that  never  melt,  who  remember  well  the  time  when  a  justice  of  the  peace  in 
the  county  was  regarded  with  more  respect  and  with  more  dignity  attached  to  his  office 
than  now  you  find  attached  to  the  ofiice  of  governor. 

Why  is  it?  Let  an  election  be  held,  and  I  care  not  who  is  elected,  I  care  not  under 
what  circumstances,  and  immediately  a  cry  will  go  up:  "Oh,  of  course  he  bought  his  way 
in;  he  stole  his  way  in;  he  is  there  by  fraud  and  corrttption." 

Gentlemen,  when  that  is  the  case  the  people  will  lose  respect  for  th^  office  and  the 
officeholder.  Let  this  state  of  affairs  go  on,  and  it  is  growing  worse  and  worse  as  the 
years  go  by,  and  the  time  will  come  when  the  people  will  have  no  respect  at  all  for  the 
official,  no  dignity  will  be  attached  to  the  office  or  to  the  officeholder. 

There,  then,  will  follow  only  the  one  more  step  when  there  will  be  no  love  of  country 
in  the  hearts  of  the  people,  and  when  love  for  the  country  is  gone,  gentlemen,  the  basis 
of  patriotism  is  swept  from  tinder  the  feet  of  the  people. 

We  want  a  purged  electorate.  Then  we  want  such  an  election  law  enacted  that  when 
carried  otit,  the  people  will  know  the  voter  shall  have  his  vote  cast  and  counted  as  he 
wished  it.  Unless  that  is  done,  I  tell  you  a  republican  form  of  government  in  which 
the  people  are  the  sovereigns  and  the  rulers  cannot  be  stistained. 

I  say  I  look  with  trepidation  at  the  future.  Sometimes  as  I  take  my  little  grand- 
boys  upon  my  knees  and  fondle  with  them,  as  my  heart  strings  go  out  and  fasten  around 
them  and  as  I  look  upon  them  and  their  futtire,  I  have  made  pause  and  trembled  and 
almost  wished  that  not  a  drop  of  my  blood  coursed  the  veins  of  any  human  being,  because 
if  the  course  we  have  been  following  is  persisted  in  those  boys  will  become  targets  for  the 
bullets  of  fanaticism.  That  fanaticism  is  rising  higher  and  higher  as  the  years  go  by, 
and  if  it  is  not  stopped  by  the  voice  of  the  people  it  will  sweep  away  every  landmark 
(Of  honor,  of  reason,  and  of  principle,  and  is  destined  to  eventually  destroy  civil  liberty  in 
America  as  a  Cesar's  usurpation  did  in  Rome. 

I  plead  for  the  people,  for  government  by  the  people,  of  the  people  and  for  the  people, 
administered  honestly  in  the  interest  of  the  people,  and  I  believe  that  in  order  to  have 
that  we  need  a  purged  electorate.  I  would  deny  to  no  white  man  the  exercise  of  the 
privilege  conferred  uijon  him. 

Here  I  would  call  attention  briefly  to  what  I  think  is  an  error  in  the  minds  of  the 
people  in  reference  to  suffrage.  I  will  give  it  in  other  language  than  mine  because  it 
expresses  my  view  in  language  better  than  I  can  select,  more  tersely  and  more  strongly. 
I  read  from  Principles  of  Constitutional  Law  by  Cooley,  upon  the  question  of  the  right 
to  vote.  The  idea  seems  to  be  associated  with  suffrage  in  the  minds  of  the  people  that 
everybody  has  a  right  to  vote.  A  right  to  vote,  Mr.  Chairman,  and  gentlemen,  is  con- 
ferred by  law,  it  is  not  an  inherent  right.  Nature  does  not  confer  the  right  to  vote.  If 
it  did,  then  every  woman  would  have  the  right  to  vote.  What  right  have  we  to  say  that 
a  boy  of  eighteen  or  nineteen  years  of  age  cannot  vote?  You  and  I  know  that  many  of 
that  age  are  much  better  qualified  to  vote  than  some  who  are  older.  But  it  is  arbitrary. 
The  line  must  be  drawn  somewhere.    Now,  what  does  Mr.  Cooley  say  on  this  subject? 

During  the  last  quarter  of  a  century,  while  the  agitation  for  an  enlargement  of  civil 
rights  has  been  violent,  sentiment  has  had  a  great  and  extraordinary  influence  on  public 
affairs  in  America.  It  has  nruch  affected  the  discussion  of  political  privileges,  and  con- 
siderable numbers  have  insisted  that  suffrage  was  a  natural  right,  corresponding  to  the 
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right  to  life  and  liberty,  and  equally  unlimited.  Unless  such  a  doctrine  is  susceptible  of 
being  given  a  practical  effect,  it  must  be  utterly  without  substance;  and  so  the  courts 
have  pronounced  it.  In  another  place  it  has  been  shown  that  liberty  itself  must  come 
from  law,  and  not  in  any  institutional  sense  from  nature;  and  still  less  can  that  come 
from  nature  in  which  all  the  people  cannot  possibly  participate,  and  in  respect  to  which, 
therefore,  positive  law  becomes  absolutely  essential  in  order  to  prescribe  qualifications, 
the  possession  of  which  shall  be  the  test  of  right  to  enjoyment.  A  gift  by  nature  must  be 
absolute,  and  not  contingent  upon  the  State,  coming  forward  afterwards  with  uncertain 
and  changeable  enactments  to  name  conditions,  and  point  out  the  persons  who  may  enjoy 
the  bounty.  But  there  is  a  further  objection  which  is  equally  insurmountable,  suffrage 
cannot  be  the  natural  right  of  the  individual,  because  it  does  not  exist  for  the  benefit  of 
the  individual,  but  for  the  benefit  of  the  State  itself. 

Suffrage  is  participation  in  the  government,  in  a  representative  country  it  is  taking 
part  in  the  choice  of  ofiicers.  or  in  the  decision  of  public  questions.  The  purpose  is  to  keep 
up  the  continuity  of  government,  and  to  preserve  and  perpetuate  public  order  and  the 
protection  of  individual  rights.  The  purpose  is,  therefore,  public  and  general,  not  private 
and  individual.  Whatever  suffrage  is  calculated  to  defeat  the  general  purpose — whatever, 
if  permitted,  would  tend  to  break  up  the  government,  to  introduce  anarchy,  and  to  bring 
upon  the  people  the  innumerable  mischiefs  Avhich  would  follow  from  the  destruction  of 
public  order — is  not  only  inadmissible  on  reason,  but  is  proved  by  the  consequences  which 
follow  to  be  condemned  by  the  great  author  of  government.  To  say  that  one  whose  parti- 
cipation in  government  would  bring  clanger  to  the  State,  and  probably  disaster,  has  never- 
theless a  right  to  participate,  is  not  only  folly  in  itself,  but  it  is  to  set  the  individual  above 
the  State,  and  above  all  the  manifold  interests  which  are  represented  by  it  and  bound  up 
in  its  destiny.  Such  a  doctrine  is  idle.  Suffrage  must  come  to  the  individual,  not  as  a 
right,  but  as  a  regulation  which  the  State  establishes  as  a  means  of  perpetuating  its  own 
existence,  and  of  insuring  to  the  people  the  blessings  it  was  intended  to  secure.  ( Cooley's 
Principles  of  Constitutional  Law,  pp.  248-250). 

I  believe,  Mr.  Chairman  and  gentlemen,  that  that  is  the  true  doctrine  of  suffrage. 
Believing  that,  I  believe  it  is  not  only  our  right  as  far  as  we  can  do  so,  but  that  it  is  our 
duty  to  ourselves,  to  purge  the  electorate  and  clear  it  of  all  that  is  obnoxious  and  that 
would  tend  to  drag  the  State  down  from  the  high  position  which  she  has  always  occupied. 

I  thank  you,  Mr.  Chairman  and  gentlemen  of  the  committee,  for  the  attention  which 
you  have  given  me  (applause). 

At  the  conclusion  of  Mr.  Park's  speech,  the  committee  rose  and  the  President 
resumed  the  chair. 

The  Convention  adjourned  until  to-morrow,  Saturday,  August  24,  1901,  at  12  o'clock 
meridian. 


SATURDAY,  August  24,  1901. 

The  Convention  met  at  twelve  o'clock  M. 

Prayer  by  Rev.  R.  J.  Willingham,  D.  D.,  of  Richmond. 

Mr.  Thom  offered  the  following  resolution  which  was  read  and  referred: 

Resolved.  That  it  is  the  sense  of  this  Convention  that  power  should  be  conferred  upon 
the  municipalities  of  this  State  to  exempt  invisible  property  from  municipal  taxation. 

On  motion  of  Mr.  Pettit,  the  Convention  resolved  itself  into  Committee  of  the 
Whole  for  the  purpose  of  further  considering  the  reports  from  the  Committee  on  Pream- 
ble and  Bill  of  Rights,  Mr.  Turnbull  in  the  chair. 

Mr.  Stebbins:  Mr.  Chairman,  I  shall  ask  the  indulgence  of  this  body  but  a  short 
time  to  present  my  views  on  the  subject  under  consideration. 

I  shall  not  at  this  time  attempt  to  discuss  the  two  reports  of  the  Committee  on  Pre- 
amble and  Bill  of  Rights,  and  the  various  amendments  proposed  thereto,  but  will  con- 
fine my  remarks  entirely  to  the  amendment  offered  by  the  gentleman  from  Pulaski. 
This  amendment  is  of  so  much  importance,  so  far-reaching  in  its  consequences,  involving 
as  it  does  the  whole  question  of  the  powers  and  limitations  of  this  Convention,  that 
it  seems  to  me  it  takes  precedence  over  the  other  amendments  and  will  have  to  be 
disposed  of  before  they  can  be  considered. 
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I  regret  exceedingly  that  this  question  has  been  precipitated  on  the  Convention 
at  this  time,  as  it  would  be  far  better  to  defer  it  until  the  principal  questions  in  con- 
nection with  the  new  Constitution  have  been  agreed  upon  and  the  people  have  had  an 
opportunity  of  expressing  their  approval  or  disapproval  of  our  work.  We  could  then 
better  determine  what  course  would  be  wisest,  to  give  effect  to  it. 

The  lengthy  preamble  and  amendment  does  not  seek  to  disguise  the  purpose  of  its 
author.  It  openly  and  plainly  seeks  to  bind  this  Convention  positively,  unequivocally  and 
irrevocably  to  submit  the  new  or  amended  Constitution  to  the  present  electorate  for 
adoption  or  rejection. 

I  shall  not  attempt  to  make  any  legal  argument  on  the  subject,  for  my  own  opinion 
is  that  the  powers  of  a  Constitutional  Convention  have  never  been  clearly  defined,  either 
by  the  decision  of  the  courts,  or  that  universal  custom  which  has  the  sanction  of  law. 
But  each  convention  is  to  a  great  extent  a  law  unto  itself,  deriving  its  power  from  the 
sovereign  people,  who  called  it  into  being,  and  whose  representative  it  is,  and  governing 
itself  largely  by  the  circumstances  attending  its  assembling  and  the  ends  sought  to  be 
accomplished  by  it. 

I  will  leave  to  those  learned  in  the  law,  of  whom  we  have  such  able  representatives 
on  this  floor,  to  reconcile  and  harmonize  the  various  text  writers  on  the  subject,  and 
shall  discuss  the  question  solely  from  the  plain,  practical  standpoint  of  a  layman. 

There  are  three  ways  by  which  the  Constitution  we  make  can  be  put  into  effective 
operation:  First,  by  submitting  it  to  the  present  electorate  for  ratification  or  rejection; 
Second,  by  submitting  it  to  those  who  shall  be  entitled  to  vote  under  it;  and  third, 
for  the  Convention  to  proclaim  it  and  put  it  into  immediate  operation. 

To  adopt  the  first  course  would  be,  to  my  mind,  the  most  stupendous  piece  of  folly 
a  body  of  men  charged  with  a  high  trust  and  solemn  responsibility  ever  engaged  in. 
To  disfranchise  and  disqualify  from  the  electorate  a  large  number  of  voters  and  then 
leave  the  question  to  them  to  say  whether  they  shall  be  debarred  from  these  privileges, 
would  be  madness  in  the  extreme,  expose  us  to  the  contempt  of  the  world,  the  ridicule  of 
our  fellow  citizens  and  consign  us  to  everlasting  oblivion.  If  we  are  shut  up  to  this 
one  method,  as  honest  men,  it  would  be  far  better  to  adjourn  sine  die,  pay  back  into  the 
treasury  the  per  diem  v^^e  have  received,  and  go  home  and  tell  the  people  they  have  sent 
us  to  perform  an  impossible  task. 

No  one  will  deny  that  this  Convention  was  called  into  being  primarily  for  the  speci- 
fic purpose  of  disfranchising  a  large  number  of  voters,  who,  after  thirty-four  years  of 
trial,  have  proven  their  utter  unfitness  for  the  responsibilities  connected  with  the  exercise 
of  this  high  privilege. 

The  great  majority  of  the  members  of  this  body  can  vividly  recall  the  days  Vv^lien 
within  this  hall  sat  carpet-baggers  and  ignorant  negroes  claiming  to  be  the  representa- 
tives of  the  proud  people  of  Virginia;  how  high  carnival  was  held  in  this  ancient  capital, 
and  they  drank  to  the  spirits  of  John  Brown  and  Thaddeus  Stevens,  and  poured  out 
libations  to  the  gods  of  plunder  and  spoil. 

The  people  of  Virginia,  always  conservative,  will  endure  much  before  they  strike  a 
blow.  But  when  once  aroused  they  seldom  stop  short  of  the  accomplishment  of  their 
purpose.  Enduring  this  humiliation  as  long  as  they  could,  they  realized  that  its  in- 
definite continuance  seriously  threatened  republican  institutions  and  Anglo-Saxon  civili- 
zation. Two  courses  were  open  to  them — to  rule  by  physical  force,  or  by  manipulation  of 
the  ballot.    They  chose  the  latter,  because  it  v/as  simpler  and  more  humane. 

Far  be  it  from  me,  Mr.  Chairman,  to  boast  of  such  a  thing  or  even  to  justify  it,  but 
I  simply  state  the  fact  and  extenuate  it  on  the  ground  that  it  was  a  choice  of  evils  in  a 
great  and  critical  emergency.  What  was  originally  resorted  to  as  a  matter  of  expediency 
in  a  great  emergency,  grew  into  habitual  practice,  and  Y»^e  have  gone  from  bad  to  worse 
until  our  election  methods  have  arisen  as  an  ill-savored  odor  in  our  nostrils,  and  the  peo- 
ple have  declared  that  the  necessity  for  its  continuance  must  be  removed  by  purifying  and 
elevating  the  suffrage. 

Mr.  Chairman,  but  for  the  interest  I  feel  in  purifying  our  elections,  I  would  not  be 
here  to-day.    It  was  the  interest  I  have  in  this  subject  that  caused  me  to  attend  the  Nor- 
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folk  Convention  of  1900  and  urge  that  body  to  make  the  calling  of  the  Constitutional 
Convention  a  party  measure,  and  a  combination  of  circumstances  growing  out  of  these 
facts  sent  me  as  a  delegate  to  this  Convention. 

There  was  a  time  in  Virginia  when  elections  were  absolutely  fair,  when  every  free- 
man marched  to  the  polls,  declared  for  whom  he  wished  to  vote,  and  his  vote  was  re- 
corded as  given.  To  have  insinuated  to  a  Virginian  that  there  was  dishonesty  in  our 
elections  would  have  been  an  insult  instantly  resented.  We  want  to  return  to  those 
ancient  days  of  the  Commonwealth  when  the  "heeler"  and  "boss"  were  unknown,  and 
every  citizen  felt  an  individual  responsibility  for  the  manner  in  which  he  cast  his  vote. 
And  yet,  when  we  are  called  upon  to  perform  a  task  so  honorable,  so  noble,  so  beneficial 
to  posterity,  w^e  are  met  by  gentlemen  on  this  floor  who  want  no  change  in  the  franchise, 
or  who  would  hamper  our  work  by  insisting  that  the  Constitution  must  be  submitted  to 
the  present  electorate  for  ratification  or  rejection.  I  appeal  to  the  gentlemen  from  more 
favored  portions  of  the  State,  who  have  not  felt  this  burden,  to  come  over  and  help  us. 

Just  here  I  wish  to  say  that  I  have  no  bitterness  or  prejudice  against  the  negro; 
he  excites  in  me  feelings  of  kindness  and  sympathy  rather  than  hate.  Well  do  I  remem- 
ber when  his  master  was  at  the  front  fighting  the  battles  of  his  county,  the  fidelity 
with  which  the  negro  defended  and  cared  for  the  helpless  wife  and  children  at  home, 
which  is  one  of  the  most  beautiful  examples  of  loyalty  and  devotion  to  be  found  in  the 
annals  of  domestic  servitude;  and  as  I  contemplate  them  now  in  the  changed  relations 
towards  those  who  were  once  their  masters,  I  have  a  feeling  of  pity  and  compassion  akin 
to  that  which  the  Saviour  felt  when  he  looked  upon  Israel  scattered  as  sheep  without  a 
shepherd. 

It  is  urged  in  support  of  this  position  that  the  Democratic  Convention  of  1900,  at 
Norfolk,  passed  a  resolution  declaring  that  the  Constitution  must  be  submitted  to  the 
people,  and  the  people  voted  for  the  calling  of  a  convention  with  this  understanding.  I 
admit  this  resolution  is  entitled  to  respect  as  expressing  the  views  of  one  of  the  great 
political  parties  of  the  State,  but  it  has  no  more  binding  effect  on  this  body  than  would 
a  ukase  of  the  Czar  of  Russia. 

Suppose  the  Republican  State  Convention  had  met  about  the  same  time,  endorsed  th& 
movement  for  calling  a  Constitutional  Convention,  urged  its  adherents  to  vote  for  the 
same,  but  in  the  same  resolution  declared  that  the  revised  Constitution  should  contain 
the  article  of  the  present  Constitution  on  the  elective  franchise,  unaltered,  because  to  dis- 
franchise any  one  permitted  to  vote  at  this  time  would  be,  in  the  language  of  my  dis- 
tinguished friend  from  Pulaski  (Mr.  Wysor),  "unprogressive,  undemocratic,  unrepubli- 
can,  un-American,  and  an  act  of  usurpation  unparalleled  for  presumption  in  the  history 
of  the  Commonwealth."  Now,  one  resolution  would  have  just  as  much  binding  force  on 
this  body  as  the  other,  and  if  they  were  both  binding,  we  would  be  engaged  in  the  fruit- 
less task  of  trying  to  accomplish  results  utterly  antagonistic  to  each  other. 

The  fact  is  that  much  more  has  been  sought  to  be  made  of  the  resolution  of  the 
Norfolk  Convention  than  was  ever  intended  by  its  authors  or  understood  by  the  people. 
It  was  simply  an  expression  of  the  views  of  that  Convention  at  that  time,  and  was  in- 
tended only  as  recommendatory  and  advisory,  provided  it  should  be  in  accord  with  the 
views  of  this  Convention  when  it  should  assemble.  It  was  never  intended  to  bind  the 
action  of  this  Convention. 

It  was  also  urged  in  favor  of  this  view  that  the  Legislature  in  passing  the  act 
providing  for  the  calling  of  the  Convention,  prescribed  that  the  Constitution  should  be 
submitted  to  the  people  for  ratification  or  rejection.  This  Convention  derives  its  powers 
from  the  people  who  called  it  into  being,  and  not  from  the  Legislature.  It  is  true  the 
Legislature,  as  the  lav\r-making  body  of  the  State,  must  submit  to  the  people  the  question 
of  revising  the  Constitution,  and  if  the  people  decide  in  the  affirmative,  provide  for  the 
orderly  calling  of  the  Convention,  but  any  act  of  the  Legislature  providing  the  manner  of 
revising  the  Constitution  must  be  ratified  by  the  people  in  order  to  have  any  binding 
force  on  this  Convention. 

By  the  act  of  March  5th,  1900,  the  Legislature  proposed  that  the  question  of  calling 
a  Convention  "to  revise  the  Constitution  and  amend  the  same"  be  submitted  to  the  people, 
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and  they  having  ratified  this  act  by  an  affirmative  vote,  this  is  the  authority  under  which 
we  convene,  and  is  the  sole  authority  from  which  we  derive  our  power.  Had  this  act 
gone  further  and  proposed  the  question  of  calling  a  Convention  "to  revise  the  Constitu- 
tion and  amend  the  same,"  and  added  "wiiich  shall  be  submitted  to  the  people  for 
ratification  or  rejection,''  and  had  the  people  ratified  it  by  an  affirmative  vote,  it  would 
have  been  an  instruction  that  would  have  limited  our  powers  and  we  would  have  been 
compelled  to  obey  it. 

The  Legislature  was  called  in  ext-'a  session  to  carry  into  effect  the  mandate  of  the 
people  as  expressed  at  the  polls  in  favor  of  calling  a  Constitutional  Convention.  The 
General  Assembly,  by  the  act  of  February  16th,  1901,  so  far  as  it  provided  the  number 
of  delegates,  the  time  and  place  of  meeting,  etc.,  acted  strictly  within  its  powers,  but 
when  it  uiid(^rtool<  to  presei'ibe  what  the  (Convention  should  do  in  framing  and  putting 
into  operation  the  Constitution,  it  went  beyond  its  power  and  authority,  and  that  much 
of  the  act  is  therefore  void. 

This  question  was  ably  discussed  by  Mr.  Randolph  and  others  in  the  Convention  of 
1829,  who  held  1hat  the  voting  for  delegates  was  not  a  ratification  of  the  act  by  the 
people  as  they  had  no  alternative  but  to  vote  for  delegates  or  not  be  represented  in  the 
Convention.  If  we  abridge  the  suffrage,  as  we  were  sent  here  to  do,  and  then  submit  the 
Constitution  to  the  present  electorate,  the  campaign  that  will  follow  will  be  the  bitterest 
and  most  exciting  in  the  history  of  Virginia.  Virginia  does  not  want  a  red  shirt  cam- 
paign, such  as  was  had  in  our  sister  State  last  year,  when  she  amended  her  Constitution, 
when  business  was  suspended  throughout  the  State  for  months,  when  a  high  state  of 
excitement  pervaded  the  public  mind,  and  only  by  the  greatest  caution  and  care  was  a 
collision  of  arms  prevented. 

I  have  endeavored  to  show  that  the  first  method  would  be  wrong  from  a  political 
and  moral  standpoint,  would  render  the  adoption  of  the  Constitution  doubtful,  and 
would  excite  bitter  feelings  between  the  races.  The  negro  does  not  expect  any  voice 
in  the  matter.  Any  one  who  listened  to  the  able  and  eloquent  addresses  delivered  by  a 
committee  of  colored  men  before  the  Suffrage  Committee  is  fully  impressed  that  they 
recognize  the  necessity  for  an  abridgment  of  the  right  of  suffrage,  and  in  their  hearts 
realize  that  it  will  be  the  best  in  the  end  for  the  colored  man,  as  it  will  keep  the 
ignorant,  vicious  and  shiftless  out  of  politics,  and  offer  an  incentive  to  the  worthy  to 
elevate  and  qualify  themselves  for  citizenship. 

The  second  method  of  putting  the  Constitution  in  operation,  by  submitting  it  to 
those  who  shall  be  qualified  to  vote  under  the  new  Constitution,  seems  to  me,  as  at 
present  advised,  most  desirable;  and  I  cannot  see  for  the  life  of  me  how  any  reasonable 
objection  can  be  found  to  it. 

I  regret  that  my  intellectual  vision  is  so  clouded  that  I  cannot  see  that  fine  distinc- 
tion which  has  been  drawn  on  this  floor,  that  because  conventions  in  the  past  con- 
vened for  the  purpose  of  extending  the  right  of  suffrage  submitted  the  Constitution  to 
the  enlarged  electorate,  when  we  meet  to  curtail  the  electorate,  we  are  forbidden  to  sub- 
mit it  to  the  abridged  electorate.  It  seems- to  me  but  the  natural  and  orderly  way.  In 
either  case,  the  end  sought  is  a  radical  reform  of  the  suffrage,  and  the  means  adopted 
the  surest  for  its  accomplishment. 

We  are  called  upon  to  meet  conditions  and  accomplish  a  purpose  never  before  con- 
templated by  any  Constitutional  Convention  in  Virginia.  New  conditions  have  to  be  met 
by  new  measures.  If  we  have  no  precedent  to  guide  us,  we  must  blaze  the  way  for 
ourselves. 

In  regard  to  the  third  method  of  putting  the  Constitution  in  operation,  viz.,  by  the 
Convention  proclaiming  it  and  giving  it  immediate  effect,  I  will  say  that  the  people 
have  done  nothing  to  prohibit  us  from  doing  this,  and  we  have  a  perfect  right  to  do  so 
if  we  think  proper.  But  it  is  a  right  that  should  be  exercised  with  great  care,  and  not 
unless  we  feel  sure  the  people  desire  it.  It  is  perfectly  evident  to  my  mind  that  public 
sentiment  is  rapidly  crystalizing  in  favor  of  our  proclaiming  the  Constitution;  and  it 
may  be  that,  by  the  time  our  labors  are  completed,  this  sentiment  will  be  so  pronounced, 
we  will  feel  justified  in  doing  so. 
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Aside  .from  this,  there  are  many  excellent  reasons  for  proclaiming  it.  Unless  the 
new  Constitution  is  completed  by  October  5th,  it  cannot  be  submitted  at  the  Novem- 
ber election.  That  being  the  case,  the  Legislature  will  have  to  provide  for  a  special 
election  for  it  to  be  submitted.  After  that,  the  Legislature  will  have  to  be  convened  in 
extra  session  to  pass  such  laws  as  shall  be  necessary  to  carry  into  effect  the  provisions 
of  the  new  Constitution,  all  of  which  would  entail  a  large  expense  upon  the  State  and 
consume  much  time. 

Nor  are  we  without  precedents  for  proclaiming  it.  The  celebrated  Virginia  Con- 
ventions of  1829  and  1850,  by  submitting  the  Constitution  to  those  entitled  under  it  to 
vote,  virtually  and  in  effect  proclaimed  the  suffrage  clause  and  submitted  the  remainder. 

Bryce,  in  his  "American  Commonwealth"  (vol.  1,  page  433),  in  speaking  on  the  sub- 
ject of  putting  into  effect  State  Constitutions,  says: 

In  the  Southern  States  the  practice  has  varied,  but  the  growing  tendency  has  been  to 
submit  the  draft  to  the  people.  In  1890,  however,  Mississippi  enacted  a  new  Constitu- 
tion by  a  convention  alone;  and  in  Kentucky,  in  1891,  after  the  draft  of  the  Constitution 
which  the  convention  had  prepared  had  been  submitted  to  and  accepted  by  a  popular  vote 
(as  provided  by  the  statute  which  summoned  the  convention),  the  convention  met  again 
and  made  some  alterations,  on  which,  strange  to  say,  the  people  have  not  since  been  con- 
sulted. 

Within  the  last  eleven  years  Mississippi  proclaimed  a  Constitution  and  Kentucky 
proclaimed  one  in  part.  In  Mississippi  conditions  similar  to  those  which  obtain  with 
us  existed,  and  similar  ends  were  to  be  accomplished;  and  this  was  their  way  out  of  the 
difficulty. 

While  at  home  during  the  recess  I  endeavored  to  ascertain  the  views  of  the  people 
of  my  county  on  the  question  of  the  submission  of  the  Constitution,  by  interrogating 
them  on  the  subject.  While  necessarily  I  could  see  but  a  small  proportion  of  the  people, 
so  far  as  my  investigation  went,  1  found  very  few  who  favored  submitting  it  to  the 
present  electorate,  and  there  is  a  large  and  growing  sentiment  in  favor  of  the  Convention 
proclaiming  it. 

Mr.  Chairman,  I  am  proud  of  my  constituents.  The  people  of  Halifax  are  an  intelli- 
gent, noble,  generous,  chivalrous  people.  They  are  also  a  reasonable  people.  They 
understand  the  difficulties  that  confront  this  Convention,  and  they  do  not  expect  im- 
possibilities of  it.  They  are  disposed  to  give  you  the  broadest  scope  and  not  to  hamper 
you  in  your  deliberations.  Besides,  they  express  the  greatest  confidence  in  this  body, 
its  wisdom,  patriotism  and  high  sense  of  duty,  and  are  willing  to  trust  largely  to  your 
judgment  the  ultimate  decision  of  the  difficult  problems  which  have  called  you  to- 
gether. 

In  conclusion,  Mr.  Chairman,  I  think  it  would  be  manifestly  unwise  for  us  to  take 
any  position  at  this  time  on  the  method  of  submitting  the  Constitution,  and  I  hope,  there- 
fore, that  the  amendment  of  the  gentleman  from  Pulaski,  may  be  overwhelmingly  de- 
feated and  the  question  may  rest  where  it  is  to-day,  until  our  work  is  completed  and  we 
are  ready  to  give  force  and  effect  to  it  in  the  way  that,  to  our  best  judgment,  may  seem 
wisest.  (Applause.) 

Mr.  Harrison:  Mr.  Chairman,  as  I  understand  the  matter  that  is  before  the  Conven- 
tion and  the  committee  at  this  time  it  is  the  question  as  to  the  preamble  to  the  Bill  of 
Rights,  and  that  the  Bill  of  Rights  itself  is  not  a  matter  now  for  consideration. 

If  I  also  understand  aright,  the  question  of  the  preamble  arises  in  a  sort  of  double 
aspect  here.  First,  the  question  is  whether  we  should  have  a  historical  recital,  as  it  is 
claimed  by  some  of  the  gentlemen  we  should  have;  and,  secondly,  then  also  comes  the 
suggestion  of  the  delegate  from  Pulaski  (Mr.  Wysor)  to  amend  the  proposition  of  the 
Committee  on  Preamble  and  Bill  of  Rights  so  as  to  submit  this  Constitution  to  the  people. 

I  take  very  little  interest,  Mr.  Chairman,  in  the  question  as  to  the  historical  recita- 
tion. W^e  have  abused  old  George  the  Third  for  one  hundred  and  fifty  years  and  I  am 
perfectly  willing  to  let  it  rest  at  that.  We  are  on  very  good  terms  with  Edward  the 
Seventh,  and  I  would  not  like  to  say  anything  or  do  anything  in  this  Convention  that 
might  hurt  his  feelings.  (Laughter.)  For  myself,  I  am  perfectly  willing,  therefore,  to 
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accept  the  suggestion  of  the  committee  that  we  shall  have  no  historical  recitation  at  all. 

The  most  important  question,  however,  I  think  that  can  come  before  this  committee 
is  the  one  which  is  suggested  by  the  gentleman  from  Pulaski,  and  that  is  whether  we 
propose  to  proclaim  this  Constitution  or  whether  we  propose  to  allow  our  constituents  to 
have  their  voice  in  saying  whether  it  shall  be  ratified  or  not. 

Now,  I  take  the  position,  Mr.  Chairman,  that  both  as  a  matter  of  law  and  a  matter 
of  morals,  and  as  a  matter  of  expediency,  this  Constitution  should  be  submitted  to  the 
whole  electorate  of  the  State  as  now  constituted.  I  have  understood  that  some  gentle- 
men claim  that  to  raise  this  question  now  is  premature,  and  yet,  it  seems  to  me  that  this 
is  the  proper  time  to  raise  it,  because  if  we  are  going  to  submit  the  Constitution  to  the 
people,  then  we  may  turn  our  attention  to  preparing  such  a  Constitution  as  the  people 
want;  but  if  we  are  going  to  proclaim  the  Constitution  then  we  can  turn  our  attention 
to  framing  a  Constitution  such  as  we  want.  So  this  question  comes  up  in  the  considera- 
tion of  all  the  matters  that  arise  before  the  various  committees,  whether  we  propose  to 
submit  this  Constitution  to  the  people  for  their  ratification  or  whether  we  propose  to 
take  the  law  in  our  own  hands  and  proclaim  it. 

It  seems  to  me  that  at  the  very  earliest  opportunity  we  ought  to  set  at  rest  the  appre- 
hensions of  the  people  that  we  are  going  to  proclaim  it,  or  at  least  notify  them  that  we 
are,  so  that  they  may  bring  the  proper  influence  to  bear  upon  us  as  their  representatives 
as  to  what  they  want  done. 

Now,  sir,  I  take  the  position  here  that  both  as  a  matter  of  law  and  a  matter  of 
morals,  and  as  a  matter  of  expediency,  we  are  obliged  to  submit  this  Constitution  to  the 
people.  If  we  stop  for  one  minute  to  consider  the  nature  of  the  government  of  which 
this  body  forms  a  constituent  part,  we  will  see  that  a  Constitutional  Convention  is  a 
necessary  concomitant  to  every  written  Constitution.  Wherever  there  is  a  written  con- 
stitution and  a  republican  government  there  must  be  somewhere  resident  a  power  to  call 
into  being  a  body  which  can  change  and  alter  that  Constitution  in  accordance  with  the 
demands  of  the  people. 

If  that  is  denied,  then  we  stand  upon  a  Constitution  that  cannot  be  altered  by  the 
people.  It  is  the  corner-stone  of  a  republican  government  that  the  people  shall  have  the 
right  at  all  times  and  under  all  circumstances  to  change  their  Constitution  as  they  see 
fit. 

Now,  sir,  when  the  Legislature  finds  itself  unable  to  cope  with  certain  public  ques- 
tions, what  does  it  do?  It  says,  "I  will  call  together  a  body  which  shall  not  be  subject 
to  the  restrictions  that  are  placed  upon  me;"  and  that  body  is  the  Constitutional  Conven- 
tion. It  comes  together  unhampered  and  unrestricted  by  any  constitutional  limitations; 
and  it  is  necessary  that  such  a  body  should  exist,  for,  as  I  said,  there  would  be  no 
method  of  amending  or  changing  the  Constitution  under  which  we  live  but  for  such 
power.  It  does  not  derive  its  power  from  any  vote  of  the  people;  it  derives  it  from  the 
fact  that  there  is  but  one  method  by  which  the  people  can  speak,  and  that  method  is 
through  the  mouth  of  the  Legislature,  which  alone  represents  in  this  government  the 
people. 

There  are  a  good  many  gentlemen  here  who  are  disposed  to  deride  the  Legislature 
and  its  powers.  I  believe,  according  to  the  views  of  some,  they  would  elect  members  of 
the  Legislature  for  life  and  then  provide  that  they  should  never  meet.  (Laughter.) 
But  for  myself,  I  belong  to  that  class  of  people  who  believe  that  the  representatives  of 
the  people  can  best  express  the  will  of  the  people.  You  cannot  get  the  sense  of  popular 
government  in  any  other  way  than  through  the  representatives  whom  the  people  elect 
and  who  are  selected  for  the  very  purpose  of  expressing  the  will  of  the  people. 

Now,  whether  the  Legislature  of  this  State  submitted  the  question  to  the  vote  of 
the  people,  whether  there  should  be  a  Constitutional  Convention  or  not,  it  had  the  power 
of  calling  a  Constitutional  Convention,  and  though  the  people  voted  not  to  have  a  Con- 
stitutional Convention,  the  Legislature  still  had  the  power  of  calling  a  Constitutional 
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Conyention,  because  they  alone  represent  the  will  of  the  people.  They  were  the  repre- 
sentatives of  the  people  and  they  alone  could  voice  the  will  of  the  people. 

The  Legislature  did  determine  that  there  should  be  a  Constitutional  Convention. 
But  is  it  possible  that  every  time  we  have  a  Constitutional  Convention  in  this  State  we 
shall  put  it  in  the  hands  of  one  hundred  men  to  do  what  they  please  with  the  dearest 
rights  of  the  people?  Is  there  no  method  of  limiting  the  power  which  this  Constitu- 
tional Convention  shall  have?  Cannot  the  very  body  upon  whose  will  it  depends  to  call 
the  Convention  impose  such  restrictions  as  it  sees  proper  upon  the  power  of  the  Con- 
vention? 

When  we  sit  here  and  hold  title  to  our  seats  under  an  act  which  in  express  terms 
says  we  must  refer  our  work  back  to  the  people,  it  does  seem  to  me  to  be  unanswerable 
that  that  very  body  which  is  responsible  for  our  being  here  can  put  a  limitation  upon  the 
power  which  we  shall  exercise  after  we  come  here,  especially  when  it  is  in  the  interest 
of  the  people. 

The  provision  that  this  Constitution  must  be  referred  back  to  the  people  is  not  taking 
away  any  rights.  It  is  reserving  to  the  constituent  body  the  last  word  as  to  whether 
they  approve  or  do  not  approve  of  our  work  here.  It  is  in  their  interest.  It  is  as 
reasonable  a  restriction  as  could  possibly  be  imposed  by  any  body  upon  another  body. 

The  Legislature  provided  how  many  members  this  body  should  be  composed  of. 
Has  any  one  said  that  they  did  not  have  tbat  authority?  They  provided  where  we  should 
meet  and  when  we  should  meet.  Now,  had  they  not  also  the  reasonable  right  to  provide 
that  when  we  shall  have  completed  our  work  we  shall  send  it  back  to  the  people  who 
elected  us? 

Mr.  Chairman,  I  am  not  standing  here  on  my  own  theories.  I  have  here  Cooley 
on  Constitutional  Limitations,  one  of  the  greatest  writers  on  American  law  in  this 
country.  His  works  have  been  recognized  by  the  highest  court  in  the  country,  the 
United  States  Supreme  Court,  and  by  the  lowest  courts  in  the  country.  His  word  is  an 
authority  everywhere  amongst  the  lawyers.  He  is  recognized  not  only  as  an  authority 
in  this  country  but  wherever  the  English  language  is  spoken.  He  is  regarded  as  an 
author  of  the  very  highest  repute.  He  lays  it  down  in  the  broadest  and  most  emphatic 
way  that  except  where  the  Legislature  confers  the  power,  the  Constitutional  Convention 
has  no  authority  to  proclaim  the  Constittition.  If  members  of  the  Convention  will  pardon 
me  for  just  a  moment,  I  will  read  a  short  extract  from  what  he  says: 

But  no  body  of  representatives,  unless  specially  clothed  with  power  for  that  purpose 
by  the  people  when  choosing  them,  can  rightfully  take  definitive  action  upon  amendments 
or  revisions;  they  must  submit  the  result  of  their  delilerations  to  the  people — who  alone 
are  competent  to  exercise  the  powers  of  sovereignty  in  framing  the  fundamental  law — for 
ratification  or  rejection.  The  Constitutional  Convention  is  the  representative  of  sover- 
eignty onlj^  in  a  very  qualified  sense,  and  for  the  specific  purpose,  and  with  the  restricted 
authority  to  put  in  proper  form  the  questions  of  amendment  upon  which  the  people  are 
to  pass;  but  the  changes  in  the  fundamental  law  of  the  State  must  be  enacted  by  the  peo- 
ple themselves,    Cooley 's  Constitutional  Limitations,  page  41). 

And  the  only  cases  that  have  gone  to  the  highest  courts  of  the  various  States  in 
this  country  have  reaffirmed  the  doctrine  that  is  laid  down  in  this  book.  In  Pennsyl- 
vania, it  was  tested  before  the  courts  and  it  was  declared  that  a  Constitution  which 
was  proclaimed  without  submission  to  the  people  was  void  and  a  nullity.  In  Kentucky 
the  question  came  before  the  court  and  the  court  there  declared  that  Inasmuch  as  the 
Legislature  and  the  political  power  had  adopted  the  Constitution  and  ratified  it  that 
was  sufficient,  but  that  the  Convention  in  itself  had  no  authority  to  proclaim  the  Consti- 
tution. 

It  is  in  accordance  with  the  teachings  of  the  fathers  of  this  republic,  because  there 
has  not  yet  been  one  Constitution  that  we  have  enacted  which  has  not  been  submitted 
to  the  people  in  accordance  with  the  terms  of  the  legislative  act.  In  1S29,  when  that 
great  body  of  statesmen  convened  here  this  very  question  was  debated  at  great  length 
by  some  of  the  ablest  intellects  the  State  has  ever  produced.  John  Randolph  and 
Benjamin  Watkins  Leigh  maintained  that  the  Constitution  could  not  be  submitted  in 
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accordance  with  the  legislative  act.  John  R.  Cooke  and  Doddridge,  and  other  leading 
statesmen,  contended  that  the  legislative  act  was  binding  upon  the  Convention,  and 
siding  in  that  view  when  the  vote  was  taken  were  Chief  Justice  Marshall,  ex-President 
Madison,  ex-President  Monroe,  and  a  great  body  of  the  statesmen  of  that  day. 

In  1850  the  same  procedure  was  had,  and  the  Constitution  was  submitted  in  accord- 
ance with  the  legislative  act. 

I  noticed  the  other  day  that  my  friend  from  Albemarle  (Mr.  Lindsay)  asked  the 
gentleman  from  Pulaski  (Mr.  Wysor)  a  question  which  seemed  to  indicate  that  he 
thought  the  Underwood  Constitution  varied  from  the  others.  So  far  from  that  being 
the  case,  Mr.  Chairman,  it  is  in  direct  line  with  the  authorities  I  have  been  attempting 
to  cite  here.  It  was  submitted  in  accordance  with  the  act  of  Congress.  The  gentleman 
says  that  that  act  of  Congress  was  not  binding  upon  the  sovereign  power  of  a  State. 
Behind  that  act  of  Congress  stood  the  armies  of  the  United  States.  It  was  the 
result  of  a  bloody  war,  and  that  act  of  Congress  had  the  power  and  the  might,  because 
there  was  none  to  gainsay  its  authority.  The  soldiers  of  the  South  had  stood  against  it 
until  they  could  stand  no  longer.  The  flag  of  the  South  had  gone  down  in  blood  and 
tears  when  that  act  of  Congress  became  the  law  of  this  country. 

That  constitutional  body  itself  had  no  power  either  to  submit  or  to  proclaim.  Accord- 
ing to  the  act  of  Congress  we  stood  outside  of  the  pale  of  the  Union,  and  it  was  only  in 
accordance  with  the  terms  of  that  act  and  according  to  a  vote  taken  upon  that  Constitu- 
tion pursuant  to  the  act  that  we  were  readmitted  and  became  a  part  of  the  Union  of  the 
United  States.  It  was  the  legislative  act  of  Congress  which  prescribed  who  should  vote 
and  who  should  not  vote,  and  neither  the  Constitution  itself  nor  the  Legislature, 
which  had  no  existence  according  to  the  reconstruction  acts,  could  have  provided  who 
should  have  voted  or  who  should  not  have  voted  upon  that  Constitution. 

So,  Mr.  Chairman,  I  find  that  as  to  the  Underwood  Constitution  it  was  submitted 
in  accordance  with  the  legislative  act,  which  alone  had  power  and  dominion  over  this 
State. 

Let  me  call  the  attention  of  this  Convention  for  a  single  moment  to  the  fact  that 
when  the  question  was  submitted  to  the  people  as  to  who  should  be  disfranchised  under 
the  Underwood  Constitution,  it  was  not  denied  by  the  negro  vote  of  this  State  that  the 
white  people  should  be  entitled  to  vote  The  negroes  had  under  the  provisions  of  that 
act  of  Congress  the  power  of  saying  that  no  white  man  who  had  sympathized  with  the 
Southern  States  should  be  entitled  to  vote;  and  yet  when  they  had  the  opportunity  to 
strip  the  white  people  of  this  State  of  their  right  to  vote  they  permitted  them  to  have 
the  right  of  franchise,  and  it  is  due  to  that  fact  that  we  are  now  to  vote  on  the  question 
whether  v/e  shall  disfranchise  them  or  not. 

Mr.  Chairman,  I  think  it  is  absolutely  demonstrable  that,  as  a  matter  of  law,  this 
body  is  compelled  to  submit  its  work  to  the  people  at  present  constituting  the  electorate. 
If  you  do  not  do  it  you  are  going  to  invite  litigation  which  will  in  all  probability  over- 
turn in  some  Federal  court  the  work  that  we  do  here.  Of  course,  I  do  not  think  the 
State  courts  will  have  any  possible  jurisdiction  in  the  matter,  but  I  believe  that  the 
Federal  courts  will  have  jurisdiction  and  will  have  power  under  the  authority  and  un- 
der the  law  that  I  have  undertaken  to  cite  here  to  overturn  the  work  of  this  Convention. 

Now,  Mr.  Chairman,  I  pass  from  the  law  to  another  question,  and  that  is  how  we 
stand  pledged  here. 

When  the  question  was  being  submitted  to  the  people  as  to  whether  we  should  have 
a  Constitutional  Convention,  a  convention  of  the  Democratic  party  met  in  Norfolk,  and  in 
that  Convention,  which  we  all  recognize  as  the  supreme  power  of  the  Democratic  party, 
it  was  solemnly  pledged  that  if  the  people  would  vote  for  this  Convention,  its  work 
should  be  sent  back  to  the  people. 

I  will  tell  my  own  experience.  I  was  exceedingly  doubtful  about  the  propriety  of 
calling  a  Constitutional  Convention,  but  when  that  pledge  came,  in  which  the  Demo- 
cratic  party  had  said  it  was  wise  to  do  it,  and  had  also  said  that  the  result  of  the  work 
of  the  Constitutional  Convention  would  be  submitted  to  the  people,  I  accepted  it  as  a 
genuine,  honest  expression  on  the  part  of  the  party  that  they  would  do  what  they  said 
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tliey  intended  to  do.  For  myself,  I  voted,  and  T  know  of  hundreds  of  men  in  this  State 
who  voted,  for  a  Constitutional  Convention  on  the  solemn  promise  made  by  the  Demo- 
cratic party  in  its  Convention  at  Norfolk,  that  the  work  of  the  Constitutional  Conven- 
tion should  be  resubmitted  to  the  people. 

I  do  not  set  up  a  code  of  ethics  for  anybody,  but  it  impresses  me  that  it  would 
be  utterly  dishonest  in  this  Convention  to  undertake,  contrary  to  the  solemn  pledges 
of  the  party,  to  proclaim  this  Constitution  in  whole  or  in  part. 

It  is  very  easy,  gentlemen,  to  ease  our  consciences,  now  that  we  have  the  power. 
But  we  ought  to  go  back  to  the  situation  that  then  confronted  the  party.  We  were 
seeking  the  assistance  of  the  voters  of  this  State  that  they  should  call  a  Constitutional 
Convention  here  for  the  purposes  that  we  all  recognize  we  are  called  here  for;  and  in 
getting  those  votes  we  made  certain  solemn  promises  to  the  people  of  this  State.  It 
is  a  question  now  whether  we  shall  quibble  out  of  it  or  whether  we  shall  do  what  the 
Democratic  party  has  ever  done  in  the  past,  and  which  I  believe  it  ever  will  do  in  the 
future — live  up  to  every  pledge  it  has  ever  assumed. 

It  will  not  do  for  us  to  prove  false  to  any  pledge.  Who  could  trust  the  platforms 
of  the  party  when  we  were  out  of  power  if  when  seeking  an  end  to  accomplish  we 
made  certain  definite  promises  to  the  people,  and  then  when  we  had  secured  the  end  we 
had  in  view  we  would  flippantly  break  them. 

Now,  it  is  said  that  v^e  will  accomplish  that  result  by  submitting  it  to  an  abridged 
suffrage.  Mr.  Chairman,  who  does  not  know  that  the  minute  that  we  abridge  the  suf- 
frage that  very  minute  we  have  proclaimed  the  Constitution  to  that  extent.  If  we  can 
select  the  people  to  whom  we  are  to  submit  it,  have  we  not  established  who  the  people 
are. 

The  Convention  at  Norfolk  said,  "We  will  submit  it  to  the  people,"  the  people  who 
were  then  the  people,  and  not  to  those  we  are  going  by  a  fiat  of  this  Convention  to 
establish  as  a  people. 

Mr.  Chairman,  if  we  submit  it  to  an  abridged  suffrage,  it  is  the  same  thing  as  if 
by  proclamation  we  had  proclaimed  the  suffrage  clause  of  this  Constitution.  Every- 
body within  the  sound  of  my  voice,  I  believe  will  recognize  that  it  is  in  effect  a  proclama- 
tion as  to  who  shall  constitute  the  voters  of  this  State. 

Some  gentleman,  I  think  the  gentleman  who  just  preceded  me,  said  it  is  wholly 
illogical  to  submit  this  Constitution  to  people  w^hose  votes  we  have  taken  away  from 
them.  Every  man  who  has  his  vote  taken  awaj^  from  him  has  as  much  right  to  vote 
whether  his  vote  shall  be  taken  from  him  as  any  other  man  has  a  right  to  vote  on  the 
question  that  it  shall  be  taken  and  that  he  himself  alone  shall  be  entitled  to  vote.  As 
a  matter  of  logic  you  cannot  answer  the  proposition  that  if  I  am  to  be  deprived  of  my 
vote  I  have  as  much  right  to  ss-v  that  I  shall  not  be  deprived  of  my  vote  as  yoti  have  to 
say  that  you  shall  be  entitled  to  vote  and  I  shall  not. 

As  I  said,  Mr.  Chairman,  the  question  as  to  submitting  this  matter  to  an  abridged 
electorate  is  in  effect  nothing  more  nor  less  than  a  proclamation  that  we  have  established 
a  Constitution  to  that  extent;  and  if  we  have  established  it  in  the  slightest  degree  we 
have  violated,  in  my  jtidgment,  the  pledge  which  the  Democratic  party  gave  at  Norfolk. 

Now,  Mr.  Chairman,  as  to  the  expediency  of  it,  I  believe  that  this  body,  composed  of 
some  of  the  highest  and  the  most  intelligent  men  in  this  State,  will  frame  a  law  that 
will  commend  itself  to  the  best  judgment  of  the  whole  electorate,  and  that  we  stand  a 
far  better  chance  of  succeeding  in  a  general  election  before  the  whole  electorate  than  we 
vvGukl  before  a  limited  or  abridged  electorate.  I  believe  that  in  my  own  section  of  the 
State  an  attempt  either  indirectly  or  directly  to  put  this  Constitution  upon  the  people 
will  be  resented  at  the  polls.  If  you  will  send  this  Constitution  back  to  the  white 
sections  of  the  State,  the  Valley  and  the  Southwest,  and  if  it  has  the  features  in  it 
which  I  think  will  commend  itself  to  public  estimation,  I  believe  they  will  send  back 
here  majorities  in  favor  of  it  such  as  will'  insure  its  ratification. 

But  why  should  we  say  that  the  negroes  will  vote  against  it?  Is  there  any  evi- 
dence in  this  Convention  that  they  are  disposed  to  do  so?  When  the  question  of 
holding  a  Constitutional  Convention  was  submitted  to  the  people  it  was  the  black 
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counties  that  returned  majorities  for  it;  and  who  sit  here  now  representing  the  black 
counties  but  the  truest  Democrats  in  this  Convention?  The  opposition  members  are 
men  who  come  from  the  great  white  sections  of  the  State,  and  the  men  who  are  here 
favoring  an  abridged  suffrage  are  the  men  who  will  disfranchise  their  own  constituents. 

Now,  Mr.  Chairman,  as  I  have  said,  I  believe  the  staunch,  true  Democrats  who  represent 
the  black  counties  in  the  State  will  go  back  to  their  homes  and  to  their  constituents, 
and  that  we  shall  have  to  depend  upon  them  in  a  great  measure  to  carry  this  Constitu- 
tion through.  Instead  of  being  a  bar  to  a  successful  vote  upon  the  Constitution,  I 
believe  it  will  be  the  black  counties  of  the  State  that  will  aid  us  in  the  white  sections, 
where  our  vote  is  liable  to  be  divided,  in  making  it  a  successful  election. 

Gentlemen,  I  appreciate  the  difficulties  that  the  members  from  the  black  counties 
have.  I  appreciate  the  conditions  under  which  the  people  in  these  counties  live.  The 
greatest  crime  that  ever  was  perpetrated  was  the  enactment  of  the  fifteenth  amendment. 
It  was  the  greatest  crime  and  the  greatest  blunder  which  undertook  to  put  upon  equal 
terms  with  a  race  that  for  centuries  has  shown  its  capability  of  free  government,  a 
race  that  had  never  known  in  history  v/hat  it  was  to  govern,  itself  or  anybody  else. 
It  is  the  greatest  crime  of  the  century  that  there  should  be  that  equality  between  the  two 
races  which  now  exists,  and  I  have  the  deepest  sympathy  with  the  people  in  these 
counties,  who  are  struggling  to  free  themselves  from  their  environments. 

But  1  ask  them  also  to  treat  the  white  sections  with  a  proper  regard.  We  have 
been  told  that  white  suffrage  shall  have  a  right  to  say  whether  they  approve  of  this 
Constitution  or  not.  Do  not  undertake  to  trifle  with  the  white  vote.  It  cannot  be 
relied  upon  when  it  thinks  its  rights  have  been  encroached  upon. 

Gentlemen  of  the  Convention,  it  seems  to  me  that  now  and  here  we  can  set  at 
rest  much  of  the  apprehension  that  is  through  the  State  as  to  what  is  going  to  be  the 
result  of  this  Convention  by  adopting  the  amendment  of  the  gentleman  from  Pulaski. 
Believe  me,  that  you  will  be  doing  what  is  wise,  and  that  in  the  end  this  old  State, 
under  a  Constitution  adapted  to  her  present  needs  and  to  further  her  progress,  will 
set  forth  upon  a  new  career  of  prosperity  greater  than  she  has  known  in  the  past. 

Gentlemen,  as  we  look  over  this  State  and  see  how  every  section  is  prospering,  how 
the  mines  are  being  opened  and  the  forests  developed,  and  the  fields  cultivated,  it  seems 
to  me  that  we  can  all  congratulate  ourselves  that  by  standing  shoulder  to  shoulder  we 
will  put  upon  this  State  a  Constitution  that  all  her  people  will  approve.  (Applause.) 

At  the  conclusion  of  Mr.  Harrison's  speech,  the  committee  rose  and  the  President 
resumed  the  chair. 

The  Convention  adjourned  until  Monday,  August  26,  1901,  at  12  o'clock  meridian. 


MONDAY,  August  26,  1901. 

The  Convention  met  at  12  o'clock  M.  •  ^  ^ 

Prayer  by  Rev.  W.  F.  Dunaway,  D.  D. 

The  following  resolutions  and  ordinances  were  introduced  and  referred:  By^  Mr. 
Barham,  to  prescribe  the  vote  by  which  offices  may  be  created  by  the  Legislature;  By 
Mr.  Stebbins,  to  have  a  record  kept  by  some  officer  of  the  State,  of  the  corporations 
doing  business  in  this  State. 

On  motion  of  Mr.  Green,  the  Convention  resolved  itself  into  Committee  of  the 
Whole  for  the  purpose  of  further  considering  the  reports  of  the  Committee  on  Preamble 
and  Bill  of  Rights,  Mr.  Walker  in  the  chair. 

Mr.  Dunaway:  Mr.  Chairman,  I  would  much  have  preferred,  in  common  with  a 
number  of  my  fellow-members,  that  this  debate  should  have  been  postponed  until  after 
the  Constitution  was  framed,  but  it  is  very  evident  that  quite  a  number  of  members, 
if  not  a  majority  of  them,  desire  that  the  debate  shall  proceed  at  least  for  several 
days  yet,  and  in  deference  to  them  I  shall  not  renew  a  motion  heretofore  made  by  me 
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or  seek  to  cut  off  this  debate.  But  in  order  to  justify  the  motion  I  made  on  Saturday, 
I  desire  to  state  that  I  had  two  reasons  for  offering  the  resolution  I  then  proposed.  The 
first  was  that  it  seemed  to  me — ■ — 

Mr.  Green:  I  rise  to  a  point  of  order.  I  should  like  to  inquire  of  the  gentleman 
if  he  purposes  to  speak  upon  the  question  before  the  committee. 

Mr.  Dunaway:    I  do.    These  remarks  are  only  prefatory. 

I  desired  a  postponement  of  this  debate,  Mr.  Chairman,  because  it  seemed  to  me 
that  our  time  might  be  more  profitably  employed.  It  is  supposed,  of  course,  that  a 
debate  leads  up  to  a  vote,  but  I  feel  quite  sure  that  that  will  not  be  the  result  in  the 
present  instance;  that  after  this  debate  has  gone  on  for  some  time,  the  vote  upon  the 
question  which  is  now  before  the  house  will  be  postponed  until  after  the  Constitution 
shall  have  been  framed.  I  have  another  reason,  too,  sir;  and  that  is  that  it  seems  to 
me  we  first  ought  to  have  a  Constitution  before  we  decide  what  we  will  do  with  the 
Constitution. 

Much  has  been  said  here  in  favor  of  the  submission  of  the  Constitution  to  the  pres- 
ent electorate,  when  in  fact  not  a  single  line  of  a  Constitution  has  been  written.  My 
desire  was  that  we  should  begin  the  work  of  the  formation  of  the  organic  law,  and 
when  the  day  comes  when  some  member  shall  move  to  adopt  the  first  article  of  the 
Bill  of  Rights,  I  shall  hail  it  with  pleasure,  believing  that  we  are  entering  directly 
upon  the  discharge  of  the  duties  that  have  been  committed  to  us.  But  now,  sir,  since 
it  is  very  evident  that  this  debate  will  proceed  for  several  days,  and  since  I,  too,  have 
some  convictions  upon  the  subject,  I  will,  with  a  considerable  measure  of  diffidence,  sub- 
mit them  to  the  consideration  of  the  house. 

First,  sir,  with  regard  to  the  pledge  which  it  is  said  we  are  under,  made  by  the 
Democratic  Convention  that  assembled  in  Norfolk,  last  May  a  year  ago.  The  question 
with  me,  in  the  first  place,  is  whether  it  is  a  pledge.  It  is  not  so  in  express  terms.  The 
Convention  resolved  that  it  was  the  sense  of  that  body  that  a  Constitution  to  be  framed 
should  be  submitted  to  the  vote  of  the  people.  But  even  if  it  be  granted  that,  though  it 
is  not  in  form,  it  is  in  spirit  a  pledge  to  which  the  party  is  committed,  yet,  sir,  I  appre- 
hend that  it  was  not  in  the  minds  of  the  gentlemen  who  voted  for  the  resolution  on  that 
occasion  to  submit  the  new  Constitution  to  all  the  suffragans  of  the  State. 

The  word  "people"  does  not  have  the  same  signification  in  all  places  in  which  it 
is  used.  It  did  not  have  the  same  signification  in  the  mind  of  Thomas  Jefferson  that 
it  has  in  the  minds  of  some  gentlemen  on  this  fioor  to-day;  and  perhaps  it  was  not 
intended  by  that  Convention  that  the  Constitution  should  be  submitted  to  all  the  people 
of  the  State. 

But,  sir,  I  have  another  remark  to  make  about  that;  and  I  am  afraid  I  shall  not 
be  in  accord  with  most  of  the  members  of  this  Convention.  The  convention  of  the 
party,  assembled  at  that  time,  had  no  right  to  bind  a  Constitutional  Convention  to  do 
this  or  that.  If  that  Convention  had  been  previously  instructed,  if  it  had  been  made 
an  issue  before  hand,  before  the  delegates  were  sent  to  the  Convention,  that  the  new 
Constitution  should  be  submitted  to  a  vote  of  the  people  of  the  State,  then  I  conceive  that 
we  would  be  bound. 

But  so  far  as  I  know,  not  a  single  word  was  said — I  heard  nothing;  I  do  not  re- 
member to  have  seen  anything  in  the  public  prints — wherein  the  question  of  binding 
a  Constitutional  Convention  to  the  submission  of  the  instrument  it  should  frame  to  any 
number  of  people,  was  at  all  raised.  And  when  the  Convention,  of  its  own  accord,  did 
it,  then  I  conceive  that  it  acted  beyond  its  proper  province. 

What  was  the  object  of  that  Convention?  It  was  sent  there  by  the  people  for  the 
purpose  of  selecting  presidential  electors.  It  was  not  entrusted  with  the  power  of 
saying  to  what  class  of  voters  a  new  Constitution  should  be  submitted.  I  do  feel  that 
that  party  pledge,  so  called,  is  in  the  way  of  this  Convention;  that  we  feel  ourselves 
trammelled  and  bound  by  it,  and  perhaps  if  it  had  not  been  made,  the  minds  of 
members  of  this  Convention  would  act  more  freely  upon  the  great  questions  con- 
fronting us  here. 

So  far  as  concerns  the  morality  of  the  question,  this  matter  does  not  bear  so 
11 — Const.  Deb 
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heavily  upon  my  conscience  as  it  does  upon  the  consciences  of  some  of  my  fellow-mem- 
bers. If  I  took  the  view  of  the  question  that  is  taken  by  the  honorable  member  from 
Frederick  (Mr.  Harrison),  I  should  feel  bound  as  he  feels  bound,  for  his  honor  is  just 
as  pure  and  stainless  as  the  ermine  that  he  has  worn  with  so  much  credit  to  himself 
and  with  so  much  benefit  to  the  Commonwealth.  But  I  do  not  conceive  that,  for  one, 
I  am  bound  by  the  action  of  any  convention  that  has  gone  before  this. 

I  came  here  not  under  any  pledge  to  my  constituency,  never  having  made  any 
promise,  and,  owing  to  certain  circumstances,  not  strongly  feeling  the  obligations  of 
party  that  seem  to  bind  other  gentlemen  so  strongly,  and  this  shall  not  be  in  my  way, 
at  least,  in  the  discharge  of  my  duty  here  as  I  see  it.  I  am  not  here  as  a  representative 
of  the  Norfolk  Convention.  I  am  here  as  the  representative  of  the  people  of  the 
counties  of  Lancaster  and  Richmond. 

Now,  Mr.  Chairman,  with  regard  to  the  precedents  which  have  been  so  hotly  urged 
upon  us,  I  undertake  to  say  that  there  is  not  a  single  precedent  in  existence  for  the 
guidance  of  this  Convention.  Take,  if  you  please,  first  in  order  the  last  Convention 
that  assembled  in  Virginia,  the  so-called  Underwood  Convention.  If  other  gentlemen 
feel  bound  by  the  action  of  that  Convention  as  a  precedent  for  their  action,  certainly 
I,  for  one,  do  not.  I  deny,  sir,  that  it  was  a  free  Virginia  Convention.  There  were 
in  that  Convention,  sir,  "twenty-four  negroes,  fourteen  native-born  white  Virginians, 
thirteen  New  Yorkers,  one  Pennsylvanian,  one  member  from  Ohio,  one  from  Maine,  one 
from  Vermont,  one  from  Connecticut,  one  from  South  Carolina,  one  from  Maryland,  one 
from  the  District  of  Columbia,  two  from  England,  one  from  Ireland,  one  from  Scotland, 
one  from  Nova  Scotia,  and  one  from  Canada." 

The  Convention  organized  by  electing  a  New  Yorker  President.  A  native  of  Mary- 
land was  elected  secretary.  A  Marylander  was  elected  sergeant-at-arms.  An  Irishman, 
resident  of  Baltimore,  was  elected  stenographer.  The  assistant  clerk  was  from  New 
Jersey.  Two  negroes  were  appointed  doorkeepers.  A  clergyman  from  Illinois  was 
appointed  chaplain.  Even  the  boys  appointed  as  pages,  with  one  exception,  were 
negroes,  or  sons  of  Northern  men  or  foreigners;  while  the  clerks  of  the  twenty  stand- 
ing committees,  with  two  or  three  exceptions,  were  also  Northern  men  or  negroes. 

.  I  dismiss  from  my  mind,  therefore,  anything  that  seems  like  binding  force  coming 
as  a  precedent  from  that  Convention.  As  I  have  said,  it  was  not  a  free  Virginia  Con- 
vention. Virginia  was  then  Military  District  No.  1.  The  State  was  under  the  heel  of  the 
Federal  soldiery,  and  those  men  were  sent  here  to  do  the  bidding,  not  of  the  intelligence 
and  the  property  of  the  Commonwealth,  but  to  do  the  bidding  of  men  in  Washington 
whose  minds  were  inflamed  with  hatred  and  rancor  engendered  by  a  long  war  and  by 
their  rage  over  the  unfortunate  killing  of  the  President  of  the  United  States.  And,  sir, 
they  sought  to  do  their  bidding,  too.  They  did  seek  to  multiply  ofRces  in  order  to  put 
money  into  the  pockets  of  scalawags  and  carpetbaggers.  They  did  seek — and  they  ac- 
complished it,  too — the  enfranchisement  of  every  negro  in  the  Commonwealth,  and  it 
was  the  desire  (a  desire  that  in  most  parts  happily  failed,  but  not  the  less  their  desire) 
to  disfranchise  many  of  the  best  white  people  of  Virginia.  Let  me  not  be  told,  there- 
fore, that  here  is  a  precedent  for  this  Convention  to  follow. 

Now,  sir,  if  you  will  take  the  two  genuine  Virginia  Conventions  of  1829  and  1850, 
they  did  submit  their  work  to  the  qualified  voters  of  - the  State.  Let  me  say,  too,  that  the 
Conventions  made  voters.  A  great  many  people  voted  for  those  Constitutions  who  there- 
tofore had  not  been  entitled  to  vote,  and  they  got  their  right  to  vote,  not  from  the  Con- 
stitution itself,  but  from  the  Convention.  It  gave  them  the  right  to  vote.  But  I 
wish  to  say  that  I  do  not  feel  bound  by  the  precedent  that  was  set  by  those  two  Con- 
ventions for  Virginia,  because  they  are  not  precedents.  The  circumstances  that  confront 
this  body  are  unprecedented  in  the  history  of  Virginia.  Never  have  a  body  of  Virginians 
met  with  such  delicate  and  difiicult  tasks  before  them  as  confront  the  members  of  this 
Convention. 

Sir,  when  those  conventions  met  our  people  were  a  homogeneous  people.  We  knew 
then  what  the  word  "people"  meant.  It  meant  the  white  people  of  Virginia.  But  the 
case  is  a  very  different  one  at  the  present  time;  and  new  conditions  require  different 
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action.  If  a  new  disease  should  arise,  the  medical  fraternity  would  not  prescribe 
remedies  for  diseases  that  theretofore  had  been  known;  and  so,  as  we  are  in  an  un- 
precedented condition,  we  shall  be  justified,  if  it  is  the  desire  of  this  body,  in  promulgat- 
ing the  Constitution,  instead  of  submitting  it  either  to  the  present  or  to  an  abridged 
electorate. 

The  gentleman  from  Pulaski  (Mr.  Wysor),  a  people's  man,  and  I  honor  him  for 
espousing  the  cause  of  the  people,  laid  all  the  stress  of  his  great  heart  and  his  strong 
physique  upon  the  word  "people."  If  we  are  to  submit  the  Constitution  to  the  people  of 
Virginia,  what  does  it  mean?  Simply  this,  that  you  will  submit  your  work — a  work  that 
has  taxed  your  time,  your  labor,  your  patience  and  all  your  intelligence — not  simply 
to  the  301,000  white  voters  of  the  Commonwealth,  but  to  the  146,000  colored  voters.  If 
it  were  a  question  whether  the  colored  people  should  make  a  Constitution  for  themselves 
or  decide  upon  the  merits  of  a  Constitution  that  should  be  proposed  to  them,  I  should  be 
very  sorry  for  them  indeed,  because  I  do  not  conceive  that  they  have  sufficient  intelli- 
gence to  know  what  is  good  for  them  and  what  is  not.  But,  sir,  I  am  unalterably 
opposed  to  saying  that  the  votes  of  146,000  negroes  in  Virginia  shall  determine  the 
character  of  the  organic  law  under  which  the  white  people  of  this  State  are  to  live. 
(Applause.) 

Let  gentlemen  bear  this  in  mind  when  they  are  talking  about  the  rights  of  the 
people.  Let  them  bear  this  in  mind  when  they  are  talking  about  the  pledge  that  was 
made  in  Norfolk  more  than  a  year  ago.  It  means  that  after  all  you  have  done  yoti 
will  run  the  risk  of  having  all  your  work  undone  and  all  your  party  counsels  con- 
fused; all  your  victories  of  the  past,  perhaps,  turned  into  defeat  by  this  very  element. 

How  will  they  vote?  We  know  already  how  they  are  going  to  vote.  They  were 
opposed  to  a  Constitutional  Convention.  They  have  received  the  word  from  higher 
sources,  and  when  the  day  comes  that  you  submit  the  new  Constitution  to  them,  the 
vote  of  ninety-nine  one-hundredths  of  them  will  gcJ  against  the  work  that  you  have 
so  diligently  labored  to  perform. 

Therefore  I  say,  Mr.  Chairman,  that  this  is  a  case  the  like  of  which  has  not  arisen 
heretofore.  It  is  a  peculiar  condition  of  affairs.  I  discard,  as  I  have  said,  further 
reference  to  the  Underwood  Constitution,  but  when  our  fathers  of  1829  and  1850  sub- 
mitted their  work  to  the  people,  they  submitted  it  to  the  people  of  our  own  race,  a 
people  knowing  their  rights  and  also  daring  to  defend  them,  a  people  having  suf- 
ficient intelligence  to  know  what  was  best  for  them.  But  we  are  not  in  that  condi- 
tion. We  are  in  an  entirely  different  condition  from  that  of  the  fathers  of  those  ages, 
respectively,  and  because  our  condition  is  so  different  from  theirs,  we  are  warranted, 
I  say,  if  we  choose  to  do  it,  in  acting  in  a  manner  different  from  that  in  which  they 
acted. 

Therefore,  sir,  the  question  of  precedents,  so  far  as  those  two  conventions  are 
concerned,  does  not  weigh  with  me  for  a  single  moment.  I  am  not  sure  but  that  if 
the  gentlemen  who  framed  those  Constitutions  were  here  to-day  in  our  places  they 
would  act  differently  from  what  they  did  on  those  occasions. 

Now,  sir,  if  you  go  to  a  precedent,  I  have  one  for  you — the  precedent  of  the  fathers 
of  1776.  That  was  a  good  Constitution.  Mr.  Cooley  had  not  then  written  his  book 
saying  that  a  Constitutional  Convention  could  not  put  forth  an  instrument  that  would 
stand  before  the  Supreme  Court  of  the  United  States,  unless  the  people  had  voted 
upon  it.  That  instrument  was  not  passed  upon  by  the  people  of  the  Commonwealth. 
The  framers  of  it  did  not  think  it  necessary;  and  perhaps  if,  under  other  circum- 
stances, they  might  have  chosen  to  do  it,  yet  they  were  in  an  unprecedented  condi- 
tion, too,  for  many  of  the  men  who  would  have  been  entitled  to  vote  upon  it,  if  it  had 
been  submitted  to  a  popular  vote,  were  in  the  camps  of  the  Continental  Army.  It  was 
not  a  time  for  halting  and  saying  they  would  submit  it  to  a  vote  of  this  or  that  class  of 
suffragans.  And  I  believe  that  we  are  warranted,  by  the  condition  in  which  we  find 
ourselves  here  as  a  Convention,  by  the  condition  under  which  we  find  the  people 
of  the  Commonwealth  to-day;  I  believe  in  my  heart  that  we  have  the  right,  if  we  so  de- 
termine, if  we  wish  to  do  it  (and  I  believe  it  would  be  far  better  for  this  Convention 
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SO  to  do),  after  having  made  the  best  Constitution  that  it  is  possible  for  us  to  make, 
to  say  out  and  out  that  it  shall  be  the  law  of  the  land. 

Mr.  Chairman,  I  have  but  a  few  more  remarks  to  make.  So  far  as  concerns  the 
matter  before  the  house  to-day,  I  am  not  ready  to  vote,  notwithstanding  what  I  have 
said,  and  I  do  not  wish  now  to  vote.  But,  as  I  said  in  the  beginning,  I  desire  to  know 
what  kind  of  a  Constitution  this  body  will  make  before  I  am  willing  to  say  what  dis- 
position I  would  make  of  it,  and  I  do  earnestly  hope  that,  after  the  debate  shall  have 
proceeded  for  only  a  few  days  longer,  it  will  be  the  resolution  of  the  house  to  postpone 
the  question  to  a  later  day. 

Mr.  Wysor:  If  the  Constitution  should  be,  in  your  judgment  an  excellent  one,  as 
good  a  one  as  the  Convention  could  frame,  what  then  would  you  propose  to  do  with 
it?    Would  you  submit  it  to  the  people  or  proclaim  it? 

Mr.  Dunaway:  I  am  unwilling  to  say  until  after  the  Constitution  has  been  made. 
I  have  told  no  man,  and  I  will  tell  no  man  what  my  vote  will  be  in  this  direction  until 
the  Constitution  has  been  framed.  (Applause.) 

Mr.  Wysor:  Suppose  the  Constitution  is,  in  your  judgment,  a  very  bad  one,  would 
you  be  in  favor  of  proclaiming  it? 

Mr.  Dunaway:    I  will  give  the  gentleman  from  Pulaski  the  same  answer. 

Just  one  thing  further,  Mr.  Chairman.  I  think  it  was  an  evil  day  for  the  Democratic 
party  of  Virginia  when  the  matter  of  a  Constitutional  Convention  was  made  a  party 
measure,  but,  sir,  since  it  has  been  done,  perhaps  the  party  had  better  continue  along 
that  line  (laughter  and  applause). 

I  will  state  in  conclusion,  Mr.  Chairman,  what  is  my  desire  about  this  matter.  It  is 
that  this  debate  shall  come  to  a  conclusion  as  soon  as  possible;  that  we  shall  get  to 
work  upon  the  Constitution  and  begin  to  frame  the  articles  thereof;  that  we  shall  con- 
tinue until  the  last  word  has  been  written,  engrossed,  printed,  and  disseminated  broad- 
cast over  the  Commonwealth;  that  we  shall  then  adjourn  for  a  period  of  thirty 
days,  without  yet  saying  what  we  are  going  to  do  about  it  (laughter).  We  will  then 
have  thirty  days  in  which  to  decide  and  the  people  will  have  thirty  days  in  which  to 
tell  us  how  we  must  decide;  and  if  it  shall  be  thought  advisable  and  if  it  is  to  con- 
tinue to  be  a  party  measure,  within  those  thirty  days  there  might  be  a  primary  of  the 
Democratic  voters  of  Virginia  to  say  what  should  be  done  with  the  Constitution,  and  for 
one,  I  will  abide  by  what  may  be  the  decision  of  our  people. 

Thanking  you,  Mr.  Chairman  and  gentlemen,  for  permitting  me  to  trespass  upon  your 
time  I  yield  the  floor.  (Applause.) 

Mr.  Carter:  Mr.  Chairman  and  gentlemen  of  the  committee,  as  I  understand  the 
matter  at  present  before  this  body,  it  is.  What  shall  be  done  with  the  Preamble  to  the 
Bill  of  Rights?  That  question  is  resolvable  into  two  others:  First,  shall  we  adopt  the 
preamble  reported  by  the  committee,  which  is  a  short  one,  referring  merely  to  the  acts 
of  the  General  Assembly  and  the  vote  of  the  people  calling  this  Convention  together, 
or  shall  we  adopt  the  longer  preamble  offered  by  the  minority  of  the  committee?  The 
other  question  is,  Shall  the  whole  preamble,  as  offered  by  the  Committee  on  Preamble 
and  Bill  of  Rights,  both  in  the  majority,  and  the  minority  reports,  be  thrown  aside  and 
the  substitute  offered  by  the  gentleman  from  Pulaski  (Mr.  Wysor)  be  adopted? 

I  desire,  Mr.  Chairman,  first  to  consider  the  question  as  to  which  of  the  two  pream- 
bles before  this  body,  whether  the  short  one  reported  by  the  majority  of  the  committee, 
or  the  long  one  reported  by  the  minority  of  the  committee,  should  receive  the  sanction 
of  the  house.  I  take  it  that  the  Bill  of  Rights  is  itself  a  preamble  to  the  Constitution, 
so  that  the  question  is  as  to  whether  or  not  the  preamble  to  the  preamble  shall  be  a  long 
one,  filled  with  recitals  of  the  evil  deeds  of  George  III.,  committed  more  than  125  years 
ago,  or  simply  a  bare  recital  of  the  acts  of  the  Legislature  and  of  the  people  which  led 
up  to  and  authorized  the  meeting  of  the  present  Convention. 

When  you  consider  the  fact,  which  is  a  fact,  that  we  are  dealing  with  a  preamble 
to  a  preamble,  I  submit  that  unless  there  is  some  special  cause  or  occasion,  it  ought 
not  to  be  unduly  lengthy.  That,  perhaps,  is  the  view  which  now  prevails,  which  has 
caused  every  State  in  our  Union,  except  Tennessee  and  Virginia,  to  discard  all  those 
long  preambles  and  to  content  themselves  with  the  briefest  and  shortest  recital. 
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The  great  State  of  Xe^v  York — and  I  might  remark  here  in  passing  that  that  State 
suffered  as  much  from,  and  saw  as  much,  perhaps,  of  the  Revolutionary  "^'ar,  with 
which  this  preamble  deals,  as  any  State  in  the  Union — ^has  not  quite  three  lines  which 
precede  its  Constitution:  and  whilst  precedents  are  not  binding  on  us.  they  are  worth 
something  when  we  come  to  this  question. 

The  bulk  of  the  preamble  adopted  in  1776  is  filled  with  a  recital  of  the  evil  deeds 
of  old  George  III.  At  that  time  there  was  catise  for  it.  Now,  it  seems  to  me,  there 
is  none.  I  cannot  agree  with  the  gentleman  from  Fluvanna  (Mr.  Pettit),  who  seems  to 
think  we  would  be  guilty  almost  of  sacrilege  if  we  omitted  to  dot  an  '•'r'  or  to  cross  a 
'•'t"  in  that  old  declaration.  I  think  we  are  not  guilty  even  of  disrespect  to  those  of  our 
ancestors,  great  and  good  men,  who  died  and  have  gone  before  us,  and  that  we  are  not 
unduly  vaunting  our  own  knowledge  when  we  say,  as  we  have  a  right  to  say,  that  there 
are  some  things,  notably  those  things  which  have  happened  since  their  deaths,  about 
which  we  know  more  than  they  did. 

Mr.  Chairman,  when  I  take  tip  this  old  preamble,  framed  more  than  100  years 
ago,  and  see  that  the  bulk  of  it  is  filled  with  an  eloquent  and  drastic  description,  if  I 
may  use  the  word,  of  the  many  evil  deeds  done  by  that  old  man,  I  feel  very  much  like 
Sterne  in  his  travels  says  old  Uncle  Toby  felt  when  he  read  the  anathema  that  the  Pope 
hurled  against  some  of  his  brethren  who  had  fallen  away  from  the  church.  He  picked 
it  up  and  was  reading  the  excommunication.  He  read  where  the  subject  was  cursed  by 
the  Pope.  He  cursed  him  standing  and  he  cursed  him  sitting.  He  cursed  him  waking 
and  he  cursed  him  sleeping.  He  cursed  him  in  his  house  and  he  cursed  him  out. 
doors.  He  cursed  him  in  his  heart  and  he  cursed  him  in  his  head.  He  cursed  him  in 
his  body  and  he  cursed  him  in  his  soul;  and  Uncle  Toby,  putting  down  the  book,  said: 
"My  God,  I  would  not  have  cursed  a  dog  so."  (Laughter.) 

Now,  at  the  time  when  this  philippic  was  written — well  written — there  was  not  only 
occasion  for  it,  there  was  not  only  a  justification  for  it.  btit  there  was  a  necessity.  At 
that  time  this  State,  then  a  colony,  was  about  to  engage  in  a  long  and  bitter  and  doubt- 
ful war  with  its  mother  country.  Of  all  the  colonies  on  this  side  of  the  water,  Virginia, 
perhaps,  was  the  most  loyal.  Our  forefathers  here  had  drawn  in  with  their  earliest 
breath,  had  drunk  in  with  their  mothers'  milk  the  old  sentiment  that  the  king  can  do  no 
wrong.  They  had  stood  by  the  house  of  Sttiart  after  the  English  government  had  fallen 
from  it,  and  though  that  sentiment  had  been  somewhat  weakened  by  the  acts  of  the  Eng- 
lish Crown,  this  colony  was  far  from  being  a  unit  in  the  beginning  on  the  threshold  of 
that  struggle. 

There  were  three  divisions  in  this  colony  then.  One  of  them  was  composed  of  men 
who  framed  the  Constitution  of  1776.  who  foresaw  that  if  they  were  successful  in  the 
bloody  struggle  in  which  they  were  about  to  engage,  it  would  result  in  the  separation  of 
this  country  from  the  Crown,  and  that  when  the  sword  was  drawn  if  their  cause  was 
successful  it  meant  a  final  separation  and  the  building  tip  of  another  country. 

There  was  another  class,  who,  whilst  they  were  willing  to  take  sides  with  their 
brethren  to  help  them  in  the  contest  which  was  about  to  be  waged,  were  willing  to 
risk  their  lives  and  shed  their  blood  for  the  right,  yet  fondly  hoped  that  after  that 
fight  was  over,  after  they  had  defeated  the  forces  of  the  Crown,  the  unnatural,  abnormal 
and  incongruous  (to  use  the  language  of  the  minority  report  about  the  Bill  of  Rights) 
result  would  take  place,  that  the  defeated  parent,  the  prodigal  parent,  would  receive  back 
to  its  arms  the  victorious  child,  and  acknowledging  it  was  wrong,  take  us  again  as  its 
colonies  and  dependencies,  but  under  such  terms  and  such  conditions  as  would  prevent 
the  abuses  of  which  we  complained. 

There  was  yet  a  third  class,  and  by  no  means  an  uninfluential  one  in  numbers  or 
other  respects.  I  refer  to  the  Tories,  who  following  legitimately  to  its  conclusion  the 
maxim  that  the  King  can  do  no  wrong,  sided  with  the  Crown,  drew  their  swords  and 
shouldered  their  muskets  and  helped  George  the  Third  in  his  fight  with  the  colonies. 

It  was  necessary  and  proper  that  in  the  initial  stages  of  that  contest  the  gentle- 
men who  framed  the  Constitution  of  1776  should  do  and  say  all  they  could  to  unite 
under  a  common  fiag  and  in  a  common  cause  all  three  of  these  separate  divisions. 
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It  was  necessary  that  those  who  looked  with  longing  eyes  upon  the  Crown  of  Eng- 
land as  their  natural  protector,  those  who  thought  the  Crown  could  do  no  wrong, 
should  have  portrayed  before  their  view  the  evil  deeds  of  George  the  Third,  and  that 
there  should  be  vividly  painted  every  outrage  and  every  wrong  which  had  been  perpe- 
trated in  order  to  unite  in  one  body  the  discordant  elements  of  this  community. 

That,  Mr.  Chairman,  I  take  it,  was  the  cause  which  induced  this  long  preamble  with 
the  statement  of  the  evil  deeds  of  George  the  Third.  No  necessity  for  that  exists  now. 
One  hundred  and  twenty-five  years  have  passed.  The  king  against  whom  we  were  then 
endeavoring  to  fire  the  heart  of  Virginia  has  been  dead  and  buried  and  I  had  almost 
said  forgotten  for  more  than  a  hundred  years.  Now  we  wage  no  war  and  there  is  no 
necessity  for  waging  war  against  him. 

There  is  no  more  similarity  between  a  fight  now  against  George  the  Third,  and 
a  fight  then  against  George  the  Third  than  there  is  between  the  charge  that  Lord 
Cardigan  led  at  Balaklava,  which  will  be  sung  in  song  and  told  in  story  wherever  the 
English  language  is  read  through  all  time  to  come,  and  the  charge  that  Don  Quixote 
made  upon  the  wind-mills  in  Salamanca. 

Why  say  these  things  about  a  poor  man,  who  is  dead,  buried  and  forgotten?  ^Vhen 
they  were  written  they  were  said  about  a  living  man  who  was  marshalling  the  forces 
of  England  and  stirring  up  the  savage  tribes  in  our  rear  to  bring  war  and  desolation 
into  our  communities. 

Everything  is  more  or  less  governed  and  looked  at  with  reference  to  the  surround- 
ing circumstances,  the  environment.  What  was  then  a  heroic  defiance  which  sounded 
like  the  blast  of  a  trumpet,  which  was  intended  and  designed  to  solidify  the  citizens 
of  this  Commonwealth,  would  be  now  altogether,  in  my  judgment,  ill-timed  and  out  of 
place. 

Why,  Mr.  Chairman,  if  during  the  late  war  one  of  us  in  passing  through  the  woods 
in  the  country  had  heard  the  blast  of  a  bugle  he  would  have  been  reminded  at  once  of 
marching  armies,  of  charging  squadrons,  of  the  glint  of  steel,  and  the  flash  and  roar 
of  guns.  It  would  have  brought  to  mind  war  with  all  its  glory  and  all  its  gloom,  with  all 
its  horrors  and  all  its  grandeur.  And  yet,  if  now  in  the  same  place,  in  "these  piping 
times  of  peace"  we  heard  the  sound  of  a  bugle  we  would  expect  to  see,  and  probably 
Avould  see,  a  yellow  negro  riding  a  borse  with  a  striped  cover  on  him.  (Laughter.)  The 
only  difference  is  the  difference  of  environment. 

Now,  Mr.  Chairman,  the  war  v/ith  King  George  the  Third  is  over.  It  has  been 
125  years  since  he  has  passed  from  our  path.  Since  that  time  the  nation  that  he  led 
in  his  effort  to  subdue  us  has  stood  side  by  side  with  us  on  more  than  one  occasion.  Not 
two  years  ago  our  troops  and  theirs  marched  through  the  burning  sand  of  China  to 
rescue  the  women  and  children,  theirs  and  ours,  from  a  horde  of  savages  that  sought 
their  lives.  Not  three  years  ago,  when  we  were  engaged  in  war  with  Spain  and  the 
whisper  went  from  court  to  court  in  Europe  as  to  whether  there  should  not  be  some 
concerted  action  that  would  say  to  the  United  States,  "So  far  shall  you  go  and  no 
further,"  when  that  country  was  consulted  it  merely  shook  its  head  and  the  question  was 
dropped. 

Let  us  stop  fighting  with  dead  men  and  let  the  matter  rest. 

Now,  Mr.  Chairman,  coming  to  the  question  which  is  more  important,  upon  which 
the  Convention  has  heard  several  speeches,  to-wit,  the  amendment  proposed  by  the  gen- 
tleman from  Pulaski  (Mr.  Wysor),  I  do  not  propose  to  address  my  remarks  at  all  to  the 
question  of  the  morality  or  the  availability  of  that  amendment,  as  to  whether  we  should 
submit  the  Constitution  to  all  the  people  or  a  portion  of  the  people,  or  simply  proclaim 
it.  The  expediency  and  the  morality  of  that  proceeding  are  questions  which  at  present 
I  do  not  wish,  if  I  can  help  it,  to  vote  on.  But  as  to  the  legal  power  (and  to  that  ques- 
tion I  address  myself)  I  have  no  doubt,  and  if  I  can  express  what  is  in  my  mind,  I 
feel  that  I  can  show  the  same  to  the  Convention  and  this  committee. 

I  wish  to  call  attention  in  the  beginning  to  the  vital  difference  on  this  point  between 
the  two  gentlemen,  both  lawyers,  who  have  advocated  the  adoption  of  this  amendment. 
The  gentleman  from  Warren  (Mr.  O'Flaherty),  who  tells  us  that  he  has  sat  at  the 
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feet  of  Gamaliel  on  constitutional  law  and  has  drunk  deep  from  the  fountain  of  wisdom 
that  John  Randolph  Tucker  invited  him  to  partake,  says  that  this  body  is  without  any 
restraint  at  all,  save  the  fourteenth  and  fifteenth  amendments  and  the  provision  in  the 
Constittition  of  the  United  States  g'uaranteeing  a  republican  form  of  government.  He 
says  that  with  those  exceptions  we  are  higher  than  the  Czar  of  Russia;  that  this  is  the 
supremest  body  of  men  on  earth. 

On  the  other  hand,  the  gentleman  from  Winchester  (^Ir.  Harrison  i,  who  takes  the 
same  view  upon  the  general  question,  says  that  this  body  is  almost  without  power.  He 
says  that  we  derive  every  power  we  have  not  from  the  people,  but  from  the  Legis- 
lature, and  that  the  Legislature  has  the  power,  not  only  without  any  vote  from  the 
people  but  against  the  directions  of  the  people,  to  call  a  Convention  whenever  it  pleases. 
That  I  do  not  misquote  him.  let  me  read  his  language:  - 

Though  the  people  voted  not  to  have  a  Constitutional  Convention,  the  Legislature  still 
had  the  power  of  calling  a  Constitutional  Convention,  because  they  alone  represent  the 
will  of  the  people. 

He  said,  in  speaking  of  ]Mr.  Cooley,  before  reading  an  extract  from  Mr.  Cooley, 
that  :\rr.  Cooley  "lays  it  down  in  the  broadest  and  most  emphatic  way  that,  except  where 
Llie  Legislature  confers  the  power,  the  Constitutional  Convention  has  no  authority  to 
proclaim  the  Constitution. He  then  reads  from  Mr.  Cooley,  and  Mr.  Cooley's  language 
is  as  follows: 

Xo  body  of  representatives,  unless  specially  clothed  with  power  for  that  purpose  by — 

By  "Whom? 
By  the  people. 

Xot  by  the  Legislature,  but  by  the  people  who  elected  them,  can  do  it.  It  seems  to 
me  that  the  gentleman  misunderstood  the  very  authority  which  in  the  next  breath 
he  read. 

There  is  a  remarkable  difference  between  these  two  gentlemen,  one  saying  that  we 
are  the  supremest  body  on  earth,  vrith  greater  power  than  the  Czar  of  Russia,  with 
power  untrammelled  even  by  the  Constitution  of  the  I'nited  States,  except  by  three 
provisions,  and  the  other  saying  that  we  are  the  mere  creature  of  the  Legislature,  bound 
in  trammels  by  it. 

Now.  which  gentlemen  is  right?  In  my  judgment.  Air.  President,  neither  is  right. 
The  gentleman  from  Warren  gives  us  more  power  than  we  vrould  have  if  we  were  a 
revolutionary  body.  Even  then  we  would  be  bound  by  more  than  those  three  provisions 
of  the  Constitution  of  the  United  States.  What  becomes  of  the  Constitutional  provision 
saying  that  no  State  shall  pass  a  law  to  violate  the  obligations  of  a  contract?  Accord- 
ing to  the  gentleman's  statement,  we  are  above  that.  In  the  Homestead  cases  decided 
by  our  Court  of  Appeals  in  22  Grattan,  the  court  sets  aside  and  declares  null  and  void  a 
provision  in  the  former  Constitution  which  undertook  to  apply  the  Homestead  provision 
to  old  debts.  Yet  the  gentleman  from  Warren  says  that  we  are  above  that  provision 
of  the  Constitution! 

Mr.  OTlaherty:  I  wish  to  state  that  I  was  speaking  within  the  political  limitations. 
I  admit  the  question  of  the  obligation  of  contracts  to  be  an  exception  to  that  rule.  I 
reiterate  what  I  said  in  regard  to  the  question  of  our  povrer  and  authority  within  those 
limitations.  I  was  addressing  myself  to  the  question  of  our  power  politically,  or  the 
question  that  is  now  liefore  tis.  I  accept  the  exceptions  in  regard  to  impairing  the  obli- 
gation of  a  contract,  but  that  is  not  within  the  purview  of  the  question  we  have  to 
consider. 

!Mr.  Carter:  I  will  read  what  the  gentleman  said,  btit  of  course  I  accept  his  dis- 
claimer.   He  said: 


However,  we  come  here  with  absolutely  no  restriction  upon  us.  except  as  provided  in 
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the  Constitution  of  the  United  States,  towit,  the  fourteenth  and  fifteenth  amendments, 
which  I  will  not  repeat,  and  the  provision  in  the  main  body  of  the  Constitution  that  we 
shall  have  a  republican  form  of  government.  Outside  of  that  we  are  the  supremest  people 
on  the  face  of  the  earth,  and  so  long  as  we  do  not  violate  one  of  these  constitutional  re- 
strictions we  can  do  as  we  wish. 

Now,  the  gentleman  enters  a  disclaimer  as  to  the  broad  scope  of  that  language, 
which  I  accept,  of  couse.  He  did  not  say  what  he  meant,  and  he  did  not  mean  what  he 
said.  I  remember  the  old  song  of  the  girl  saying  to  the  old  gentleman  who  was  bothering 
her — 

Go  far  away! 

You  don't  say  what  you  mean, 
And  don't  mean  what  you  say; 
You  horrid  old  creature,  go  away.  (Laughter.) 

I  do  not  apply  the  word  "horrid"  to  my  friend.  I  think  if  it  had  been  that  gentle- 
man who  had  been  talking  to  the  girl,  instead  of  some  old  man  like  myself,  she  would 
not  have  used  it.  (Laughter.) 

I  accept  the  disclaimer  of  the  gentleman  that  he  did  not  mean  what  he  said.  I  did 
not  think  that  a  gentleman  who  had  studied  constitutional  law  under  John  Randolph 
Tucker,  one  who  had  sat  at  the  feet  of  Gamaliel  and  drunk  in  the  words  of  wisdom  from 
his  lips,  could  so  far  forget  himself.  I  did  not  believe  that  the  light  which  had  been 
shed  from  that  legal  luminary  could  be  so  dimmed  in  the  transit  as  to  shed  such  an 
uncertain  and  fatuous  light  here,  leading  into  the  fog,  where  such  a  legal  luminary  had 
no  business  to  be  found.  No,  I  take  it  that  the  light  he  received  from  that  eminent 
jurist  has  lost  nothing  of  its  brilliancy  by  the  transmission,  that  it  shines  not  with 
the  lesser  light,  the  moon  transmits  the  beams  of  the  sun  to  us  here,  but  that,  like  the 
prism,  it  gathers  and  concentrates  that  light  until  what  was  before  bright  is  now 
brilliant,  and  what  was  before  mere  warmth  gets  to  be  a  consuming  fire  to  burn  and  to 
wither  all  else.   The  mantle  of  Elijah  has  fallen  on  Elisha.  (Laughter.) 

But  as  much  too  broad  as  was  the  statement  of  the  gentleman  from  Warren  as  I 
interpreted  it,  it  is  not  any  broader  than  the  statement  of  the  gentleman  from  Winchester 
(Mr.  Harrison)  as  to  the  power.  He  says  we  are  absolutely  without  power.  Why?  He 
says  that  the  Legislature  of  Virginia  had  given  us  power;  that  we  held  our  title  here 
and  our  power,  not  from  the  people.  My  friend  from  Pulaski  (Mr.  Wysor)  surely  does 
not  agree  with  him  there.  He  puts  it  all  upon  the  people.  Here  comes  your  ally  and 
places  it  all  upon  the  Legislature.  I  suppose  in  his  view  the  Legislature,  that  is  to 
meet  here  upon  the  1st  of  December,  if  we  have  not  gotten  through,  could  adjourn  us  and 
run  us  out  of  the  State  of  Virginia. 

Now,  gentlemen,  I  am  not  going  into  a  discussion  of  the  different  kinds  of  Con- 
stitutional Conventions.  There  are  two.  One  is  a  revolutionary  Convention.  I  know 
of  no  better,  clearer  or  more  succinct  description  of  the  different  kinds  than  is  contained 
in  the  Virginia  Laiv  Registe?^  for  June,  of  this  year,  written  hj  A.  Caperton  Braxton,  of 
Staunton.  I  am  not  going  to  discuss  the  different  kinds  except  to  say  that  a  revolutionary 
Convention  is  nothing  more  nor  less  generally  than  treason,  which  has  been  success- 
fully carried  out.  The  other  is  a  Convention  like  this,  called  under  the  forms  of  the 
existing  government,  called  not  to  put  down  and  destroy,  but  called  to  build  up,  to  change 
and  improve. 

I  do  not  claim  with  the  gentleman  from  Warren  that  our  powers  are  omnipotent. 
I  do  not  claim  that  we  are  above  and  superior  to  the  people  who  sent  us  here.  I  do 
not  claim  that  we  have  any  right  legally  or  morally  (I  am  talking  simply  about  legal 
rights  now),  to  go  one  jot  or  one  iota  beyond  the  power  that  was  conferred  upon  us; 
but  I  do  say  that  that  power  was  conferred  by  the  people  and  not  by  the  Legislature, 
and  on  that  I  shake  hands  with  the  gentleman  from  Pulaski,  and  in  that  view  I 
reluctantly  have  to  differ  with  the  distinguished  gentleman  from  Winchester! 

Let  us  look  at  the  provision  of  the  Constitution  and  the  act  of  the  Legislature  which 
created  this  Constitutional  Convention.    I  will  not  read  Article  12,  Section  1,  of  the 
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present  Constitution,  but  it  provides  in  short  for  amendments  to  the  Constitution  which 
shall  become  valid  upon  being  voted  for  or  against  by  the  people  and  adopted  by  the 
people.  The  Legislature  proposes  them  and  submits  them  to  the  people.  They  must  be 
proposed  by  two  Legislatures  and  then  submitted  to  a  vote  of  the  people,  and  upon  the 
vote  of  the  people  being  in  favor  of  them  they  become  eo  instanti  valid  and  a  part  of  the 
organic  law. 

That  course  was  not  pursued  though  it  had  often  been  pursued  before;  and  there 
will  be  found  in  the  very  session  acts  that  contain  the  call  for  this  Convention  two 
questions  submitted  to  the  people  in  that  way.  The  other  way  provided  for  by  the 
present  Constitution  is  the  follow^ing: 

At  the  general  election  to  be  held  in  the  year  1888,  and  in  each  twentieth  year  there- 
after, and  also  at  such  time  as  the  General  Assembly  may  by  law  provide,  the  question, 
"Shall  there  be  a  Convention  to  revise  the  Constitution  and  amend  the  same?"  shall  be 
decided  by  the  electors  qualified  to  vote  for  members  of  the  General  Assembly;  and  in 
case  a  majority  of  the  electors  so  qualified  voting  at  such  election  shall  decide  in  favor 
of  a  Convention  for  such  purpose,  the  General  Assembly,  at  its  next  session,  shall  pro- 
vide by  law  for  the  election  of  delegates  to  such  Com^ention, 

That  is  the  course  which  was  pursued.  There  are  two  courses.  One  is  for  amend- 
ments to  be  proposed  to  the  people,  by  whom?  By  a  Constitutional  Convention?  Not 
at  all,  but  by  the  Legislature.  The  other  is  for  the  Legislature  to  propose  to  the  people 
the  question  whether  or  not  there  shall  be  a  Convention.  Nor  is  that  all.  The  powers 
and  duties  of  that  Convention  are  set  forth  in  this  provision. 

It  is  a  Convention  for  what?  To  propose  amendments  to  the  people  to  be  voted 
on.  What  sense  would  there  be  in  that?  The  Legislature  had  that  power.  Why  should 
it  call  upon  the  people  to  elect  a  body  to  do  what  it  was  charged  with  doing?  What 
use  would  there  be  in  it?  There  is  too  much  general  legislation  to  look  after  for  it  to  do 
a  thing  of  that  sort.  They  can  appoint  a  commission;  and  I  believe  my  friend  from 
Winchester  has  persuaded  himself  that  this  body  has  no  more  power  than  a  commission 
of  the  Legislature;  that  we  are  here  subject  to  its  beck  and  call  and  its  direction. 

The  Constitution  provides  for  a  submission  to  the  people.  What  is  the  question 
submitted?  Shall  there  be  a  Convention.  Is  that  all?  A  Convention  to  do  what?  To 
revise  the  Constitution  and  amend  the  same.  Is  not  that  what  the  people  voted  on? 
Were  the  people  voting  on  the  question  whether  there  should  be  a  Convention  here  who 
should  come  together  and  propose  amendments  for  them  to  vote  on?  Not  a  bit  of  it. 
They  voted  for  a  Convention  which  was  to  come  here  and  revise  the  Constitution  and 
amend  the  same. 

That  is  the  provision  of  the  Underwood  Constitution  under  which  the  decree  went 
forth  that  there  Avas  to  be  a  Convention  after  the  question  had  been  voted  on  by  the 
people. 

Here  comes  the  legislative  provision.  Let  us  see  what  they  did.  Did  they  follow 
that  provision  of  the  Constitution?  Did  they  submit  to  the  people  the  question  whether 
there  should  be  a  body  assembled  here  which  was  to  frame  an  organic  law  and  submit  it 
either  piecemeal  or  wholesale  to  them  as  to  whether  they  should  pass  on  it  or  not.  Not 
a  bit  of  it.    Here  is  what  they  did.    This  is  the  act  of  March  5,  1900: 

Be  it  enacted.  That  at  an  election  to  be  held  on  the  fourth  Thursday  in  May,  1900, 
there  shall  be  submitted  to  the  electors  qualified  to  A'ote  for  members  of  the  General  As- 
sembly the  question,  Shall  there  be  a  Convention — 

Not  to  submit  propositions  for  rejection  or  acceptance  to  the  people  but — 

Shall  there  be  a  Convention  to  revise  the  Constitution  and  amend  the  same? 

The  Legislature  did  as  it  ought  to  have  done.  It  took  its  mandate  from  the  Con- 
stitution which  its  members  had  sworn  to  abide  by  and  follow,  and  submitted  to  th'e 
people  the  question  whether  there  should  be  a  Convention.  And  they  did  not  stop  there, 
but  it  was  to  be  a  Convention  "to  revise  the  Constitution  and  amend  the  same." 
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That  was  the  question  the  people  voted  on;  and  when  they  voted  "aye"  that  matter 
was  as  much  beyond  the  power  and  control  of  the  Legislature  of  Virginia  as  is  the  bullet 
that  has  left  the  rifle's  muzzle  beyond  the  power  and  direction  of  the  man  who  has 
fired  the  gun.  It  was  gone.  At  one  time  you  may  have  had  it  in  your  power.  At 
one  time  you  may,  by  the  way  in  which  you  loaded  that  rifle  as  you  pleased,  have  pro- 
vided something  about  the  direction  the  bullet  was  to  take,  you  may  by  the  quantity  or 
quality  of  the  power  you  put  in  provide  for  it.  You  may  do  it  by  the  bullet  you  put  in. 
You  may  put  a  wax  bullet  in  there.  You  may  by  the  direction  you  point  the  gun  provide 
for  its  course.  But  when  the  gun  has  been  loaded  and  the  trigger  has  been  pulled  and 
the  bullet  has  left  the  muzzle  of  the  gun,  it  is  as  much  beyond  your  power,  and  no  more, 
than  was  this  question  after  it  had  been  voted  on  by  the  people. 

What  were  the  powers  of  the  Virginia  Legislature  after  that?  Mark  you,  they 
had  referred  to  the  people  of  Virginia  the  question  whether  they  should  have  a  Consti- 
tutional Convention  to  revise  and  amend  the  Constitution,  not  to  submit  amendments 
but  to  revise  and  amend  it.  That  was  the  question  the  Legislature  had  submitted  to 
them,  and  it  had  been  answered  in  the  affirmative  by  the  people,  that  they  wanted  a 
Constitutional  Convention  to  revise  and  amend  the  Constitution.  Let  us  see  what  were 
their  duties  after  that. 

And  in  case  a  majority  of  the  electors  so  qualified  voting  at  such  election  shall  decide 
in  favor  of  a  Convention  for  such  purpose — 

I  read  from  the  Constitution — 
The  General  Assembly,  at  its  next  session,  shall  provide  by  law  for — 

For  what?  For  the  way  in  which  it  is  to  revise  and  amend  the  Constitution?  Not 
a  bit  of  it.  To  provide  by  law  whether  it  is  to  be  submitted  again  to  the  people,  or 
promulgated?  Not  a  bit  of  it.    The  only  power  they  have  is  to — 

Provide  by  law  for  the  election  of  delegates  to  such  Convention, 

And  that  is  mandatory.  It  is  a  command  laid  on  them.  They  have  but  one  thing 
to  do  after  the  fiat  has  gone  forth,  not  by  the  Legislature,  but  by  the  people,  and  that 
is  to  provide  for  carrying  out  the  will  of  the  people  as  expressed  in  that  election,  to 
provide  for  the  election  of  the  members  of  the  Constitutional  Convention  which  has 
been  called  to  revise  and  amend  the  Constitution.  If,  when  the  Legislature  undertook  to 
provide  for  their  election,  they  went  one  inch  beyond  that,  they  went  beyond  their 
authority,  and  their  act  is  null  and  void.  (Applause.) 

So  the  act  of  the  Legislature  of  1901,  which  undertook  to  prescribe  the  conditions 
on  which  they  were  to  obey  the  mandate  of  the  people,  was  something  beyond  their 
power.  If  in  the  act  of  1899,  the  original  act,  you  had  provided  for  the  question,  not, 
Shall  there  be  a  Convention  called  to  revise  the  Constitution  and  amend  the  same? 
but,  Shall  there  be  a  Convention  called  to  propose  amendments  to  be  voted  on  by  the 
people?  then  this  Convention  would  be  bound  by  it. 

This  law,  gentlemen,  is  our  title.  By  this  we  hold  our  powers  here,  and  it  is  written 
as  plainly  as  the  English  language  can  be  v/ritten  that  we  were  called  together  when 
not  the  Legislature,  but  the  people,  voted,  to  revise  and  amend  the  Constitution,  and 
not  to  propose  amendments. 

Mr.  Thorn:  I  understood  you  to  say  that  the  act  of  Assembly  was  our  charter  of 
authority.  I  did  not  understand  that  to  be  the  deduction  from  your  argument,  but  that 
the  Constitution  is  our  authority  as  carried  out  by  the  act  of  the  Legislature. 

Mr.  Carter:  Yes,  together.  If  the  act  of  the  Assembly  had  violated  the  Consti- 
tution and  had  submitted  to  the  people  the  question  whether  or  not  a  body  should  be 
called,  not  to  do  as  the  Constitution  declared  it  should  do,  but  to  do  as  some  people 
want  to  do,  to  propose  amendments  which  the  Legislature  ought  to  have  proposed,  I  think 
we  would  be  bound  by  it.  That  is  a  moot  question  which  does  not  arise  here,  but  I 
think  so,  because  that  would  have  been  the  question  that  the  people  voted  on.  Whatever 
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the  people  have  done  in  this  matter  is  bound  to  stand,  and  if  the  people  rightfully  or 
wrongfully,  whether  in  accordance  with  the  old  Constitution  or  in  violation  of  it,  had 
voted  that  we  must  come  here  and  submit  to  them  the  question,  I  think  we  would  be 
bound  by  it.    But  that  is  not  what  they  did. 

Mr.  Pedigo:  Suppose  we  were  to  adopt  a  Constitution  and  promulgate  it,  and  the 
Legislature  and  the  Governor  refused  to  recognize  it,  would  it  still  be  binding  on  the 
people? 

Mr.  Carter:  In  law  it  would  be  binding;  and  if  the  Legislature  and  the  Governor 
were  to  violate  the  laws  of  this  land  yoti  would  have  put  them  there,  and  not  myself. 
I  think  the  people  have  not  so  far  forgotten  the  past  and  are  not  so  blind  to  the  future 
or  the  present  that  there  is  any  danger  of  electing  a  Legislature  or  a  Governor  that 
will  refuse  to  obey  the  plain  mandates  of  the  Constitution.  (ApplaAise.)  If  there  are 
any  such  in  this  Commonwealth,  all  I  ask  you  to  do  is  to  let  us  know  in  time,  and  we 
will  attend  to  them.  (Laughter.) 

After  the  people  had  voted  on  this  subject  another  Legislature  met.  They  did  what 
the  Constitution  made  it  mandatory  on  them  to  do.  They  provided  for  the  election 
of  the  Convention  which  had  been  ordered  by  the  sovereign  people.  That  Convention 
was  in  the  very  language  of  the  order  a  Convention  to  revise  and  amend  the  Constitu- 
tion. 

The  next  Legislature  that  met  undertook  to  put  in  their  act  something  else.  They  pro- 
vided that  it  should  be  submitted  to  the  qualified  voters  of  Virginia,  if  I  recollect  aright; 
and  I  say,  gentlemen,  that  was  a  clear  case  of  speaking  too  late.  If  anything  on  ihat 
point  was  to  be  done,  it  ought  to  have  been  done  when  the  people  had  a  chance  lo  do  fl. 
That  question  has  never  been  before  the  people  of  A^irginia;  it  is  ultra  vires,  and  it 
is  null  and  void  if  it  means  to  be  in  conflict  with  what  the  people  voted  for. 

Whilst  I  was  surprised  at  first  at  the  position  taken  by  the  gentleman  from  Win- 
chester (Mr.  Harrison),  that  the  Legislature  and  not  the  people  were  masters  of  the 
situation,  I  see  that  is  his  only  logical  conclusion.  If  the  people  are  the  source  of 
power,  then  that  last  act  of  the  Legislature  is  null  and  void.  The  people  not  only  did 
not  approve  of  it,  but  it  is  in  direct  conflict  with  what  the  people  ordered. 

Now,  Mr.  Chairman,  I  take  it  that  the  people  and  not  the  Legislature  are  those  who 
govern  in  this  matter.  It  can  not  be  that  the  Legislature  is  higher  and  greater  than 
the  people  in  a  question  of  this  sort.  It  can  not  be  that  the  doctrine  which  the  gentle- 
man from  Winchester  advocates  is  sound.    Speaking  of  the  Legislature,  he  said: 

It  had  the  power  of  calling  a  Constitutional  Convention,  and  though  the  people  voted 
not  to  have  a  Constitutional  ^Convention,'  the  Legislature  still  had  the  power  of  calling  a 
Constittitional  Convention,  becatise  they  alone  represent  the  will  of  the  people. 

I  wish  the  gentleman  from  Pulaski  (Mr.  Wysor),  the  people's  man,  would  tell  us  what 
he  thinks  about  that  proposition,  that  though  the  people  vote  against  it  and  vote  it  down, 
the  Legislature  has  the  power  to  call  it.  There  may  be  such  a  Constitutional  Conven- 
tion as  that,  one  so  feeble  and  shorn  of  power  as  to  depend  not  upon  the  people  but  the 
Legislature;  but  here  we  would  have  to  have  another  act  to  ratify  it  twice  before  it 
would  be  established.  However,  this  Convention  has  been  selected  by  the  people  under 
the  fiat.  Y/e  have  come  here  to  revise  and  amend  the  Constitution,  and  not  to  sub- 
mit it.    The  gentleman  from  AVinchester  says: 

When  we  sit  here  and  hold  title  to  our  seats  under  an  act  which  in  express  terms  says 
we  must  refer  our  work  back  to  the  people,  it  does  seem  to  me,  etc. 

I  repudiate  that  source  of  title,  Mr.  Chairman.  The  title  to  power  which  this  Con- 
vention has  is  the  act  of  1900,  passed  in  pursuance  of  the  present  constitutional  pro- 
vision, voted  on  by  the  people,  which  says  that  we  shall  come  here  and  revise  and  amend 
the  Constitution.    That  is  our  title. 

We  do  not  claim  it  under  the  subsequent  act.  That  act  merely  provided  the  number 
of  delegates  and  how  they  were  to  be  elected,  as  the  Constitution  provided.  It  was 
altogether  beyond  their  power  to  interfere  in  any  way,  to  limit  or  abridge  the  powers 
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which  had  been  conferred  upon  this  body,  though  then  not  in  existence,  by  the  act  of 
1900  passed  on  by  the  people  themselves  at  the  polls. 

Now,  it  is  claimed  by  some  (I  do  not  think  the  gentleman  from  Pulaski  makes  the 
claim)  that  if  the  Legislature  had  the  power  to  nullify  the  will  of  the  people  in  this  way 
after  a  Convention  had  been  called  for  the  purpose  of  amending  the  Constitution,  the 
next  Legislature  that  came  in  not  only  might  say  how  the  Constitution  was  to  be  sub- 
mitted to  the  people,  how  it  was  to  be  enforced,  and  whether  it  should  be  enforced  or 
not,  but  it  might  say  on  what  subjects  the  Constitution  should  be  amended.  How  would 
you  draw  a  distinction  between  that  power  and  this?  The  people  might  vote  under  an 
act  like  the  one  passed  in  March,  1900,  to  call  a  Constitutional  Convention  to  revise  and 
amend  the  Constitution,  and  the  next  Legislature  might  get  together  and  say  "Yes,  come 
together,  but  confine  your  work  to  certain  specified  articles  or  items.  Let  us  confine  the 
Convention  to  the  passing  of  a  dog  tax  law  in  the  city  of  Winchester,  and  nothing  else." 
If  you  hold  your  title  by  the  Legislature  that  fixed  for  your  election  you  are  bound  to  be 
governed  by  what  they  say.  That  is  the  statement  which  has  been  made,  and  it  is  a 
dangerous  precedent.  If  their  contention  were  right  any  Legislature  any  time  before  the 
Convention  performs  its  functions — certainly  at  any  time  before  the  election  takes  place — 
could  come  in  and  take  from  you  all  pov^^er  to  do  anything.    No,  Mr.  Chairman  

Mr.  Harrison:  Do  you  recall  the  fact  that  there  have  been  several  Constitutional 
Conventions  held  in  the  various  States  under  acts  which  did  prescribe  what  subjects 
the  Convention  should  consider  and  what  subjects  it  should  not  consider? 

Mr.  Carter:  But  those  acts  were  submitted  to  the  people.  There  has  never  been  and 
there  never  can  be  a  Constitutional  Convention  called  under  an  act  which  submits  the 
question  of  the  powers  of  the  Convention  to  the  people,  and  it  has  been  approved  by  the 
people,  and  then  it  is  eliminated,  emasculated  and  destroyed  by  a  subsequent  Legis- 
lature without  reference  to  the  people.  (Applause.)  Until  you  can  make  the  Legis- 
lature supreme,  as  the  gentleman  from  Warren  says  this  Convention  is  supreme,  until 
you  can  place  the  creature  above  the  creator,  the  agent  above  the  principal  and  the 
servant  above  the  master,  no  such  doctrine  can  prevail  in  any  enlightened  community. 

Mr.  Chairman,  the  confusion  in  some  minds  here  comes  from  confounding  the  two 
acts  of  the  Legislature.  The  first  act  is  the  one  that  submitted  to  the  people  the 
question  whether  there  should  be  a  Convention  with  certain  powers.  Look  at  the  act 
and  read  it  for  yourselves. 

The  next  act  comes  along  after  the  people  have  decided,  in  accordance  with  that  act 
of  the  Legislature,  that  there  shall  be  a  Convention  with  certain  powers,  and  when  the 
Constitution  says  that  the  Legislature  shall  prescribe  only  the  manner  of  the  election 
of  the  delegates,  and  that  next  act  undertakes  to  do  more©  It  undertakes  to  prescribe 
conditions  and  limitations,  which  the  first  act  might  have  put  on,  and  which,  if  the 
people  had  voted  on,  would  have  been  binding,  but  as  to  which  the  second  is  as  much 
without  power  and  as  worthless  as  it  is  possible,  in  my  mind,  to  conceive  anything  to 
be.  I  said  you  might  as  well  try  to  call  back  a  bullet  that  had  been  sped  on  its  way.  I 
say  after  that  fiat  had  gone  forth  and  the  powers  of  this  Convention  had  been  fixed  by 
the  people  in*  accordance  with  the  Constitution  as  it  then  existed  and  in  accordance  with 
the  act  of  1900,  the  next  Legislature  was  as  powerless  to  stop  or  stay  or  direct  or 
control  that  matter  as  the  gentleman  v/ould  be  by  his  puny  arm  to  turn  aside  a  thunder- 
bolt from  heaven. 

Mr.  Wysor:  My  own  construction  of  the  provision  of  the  Constitution  to  which 
you  refer,  the  question,  "Shall  there  be  a  Convention  to  revise  the  Constitution  and 
amend  the  same?"  is  that  it  means,  Shall  there  be  a  Convention  for  that  purpose? 
But  admitting  that  you  are  right  in  your  construction  of  the  Constitution  and  that 
it  is  an  express  mandate  that  the  Convention  shall  revise  the  Constitution  and  amend 
the  same,  has  the  Convention  any  right  to  submit  the  Constitution  to  an  abridged 
electorate? 

Mr.  Carter:  I  take  it,  yes;  we  are  not  bound  to  do  it,  but  we  have  that  right.  I  will 
put  a  case  as  an  illustration.  You  authorize  me  to  buy  a  horse  for  you  and  to  pay  $100 
for  it.    I  have  authority  to  do  it,  but  have  I  not  the  authority  to  say  to  the  gentleman 
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with  wliom  I  am  bargaining,  I  would  rather  the  matter  should  receive  the  express  con- 
firmation of  my  principal?    That  would  be  all. 

Mr.  Wysor:  Then  in  that  case  you  would  refer  it  back  to  your  entire  constituency 
and  not  to  an  abridged  electorate. 

:\Ir.  Carter:  I  contend  that  the  question  is  one  and  the  same  and  that  the  power  to 
refer  it  to  an  abridged  electorate  carries  with  it  the  power  to  proclaim  the  whole  Con- 
stitution. It  is  a  matter  not  of  legal  right,  but  a  matter  of  discretion  and  of  moral  right. 
I  agree  fully  with  the  gentleman  from  Winchester  (Mr.  Harrison)  that  if  we  refer  this 
matter  to  an  abridged  electorate  we  have  ourselves  proclaimed  the  Constitution  as  to  the 
suffrage  clause.  Of  course  I  admit  that,  and  we  have  a  precedent  for  it.  The  gentle- 
man who  spoke  first  this  morning  cited  a  former  Constitution  which  was  referred  to  an 
enlarged  electorate.  They  promulgated  the  suffrage  clause  in  that  case  and  took  in  voters 
who  before  that  time  had  no  right  to  vote.  What  is  the  difference  in  principle,  what  is 
the  difference  in  law  between  enlarging  the  restriction  by  promulgation  and  restricting 
it  by  promulgation? 

Mr.  Harrison:  I  say  no  Constitutional  Convention  and  no  Constitution  has  the  power 
to  restrict  the  Legislature  in  calling  a  Convention  when  it  sees  fit  to  do  so.  If  you  admit 
that  point  then  you  are  going  to  admit  that  we  can  adopt  a  written  Constitution  which 
the  people  cannot  alter  when  they  see  fit,  and  it  is  a  question  which  lies  at  the  corner- 
stone of  all  republican  government,  that  the  people  have  the  right  to  amend  their 
Constitutions  when  they  see  fit  to  do  so. 

Mr.  Carter:  Undoubtedly,  and  I  do  not  care  how  you  get  before  the  people  any  amend- 
ment to  the  Constitution,  if  the  people  vote  on  it  and  adopt  it,  it  is  all  right.  There- 
fore, if  a  Legislature  without  authority  called  a  Constitutional  Convention  together  and 
that  Convention  undertook  to  do  something  they  had  no  right  to  do,  unless  their  act 
was  ratified  by  the  people  it  would  be  null  and  void.  That  is  the  kind  of  a  Constitutional 
Convention  that  you  were  talking  about  on  Saturady  and  there  comes  the  vice  of  your 
argument.  If  we  were  here  withotit  authority  from  the  people,  if  we  were  here  as  a 
wrongful  body  assembled  without  proper  authority,  or  if  we  were  here  with  restrictions 
on  our  authority,  what  we  did  would  be  null  and  void;  we  would  have  to  get  the  consent 
of  the  people.  But,  :\Ir.  Chairman,  we  have  gotten  consent  in  advance.  The  people  have 
told  us  to  come  here,  and  they  have  told  us  what  to  do,  to  revise  and  amend  the  Con- 
stitution and  no  Legislature  can  stop  us. 

Mr.  O'Flaherty:  I  wish  to  ask  a  question  in  connection  with  that.  I  simply  wish 
you  to  answer  it  in  order  that  I  may  learn  your  position.  If  the  question,  as  I  take 
it,  was  not  submitted  by  the  act  of  the  Legislature  in  the  manner  proyided  for  by  the 
Constitution  and  in  the  exact  language  of  that  provision,  if  it  was  not  submitted  according 
to  the  very  spirit  and  letter  of  the  twelfth  article  of  the  Constitution,  and  there  should 
be  a  Convention  held  in  pursuance  thereof,  is  it  your  position  that  that  work  should  be 
submitted  to  the  people? 

^Ir.  Carter:    Xo,  sir. 

:\Ir.  O'Flaherty:    All  right. 

I\Ir.  Carter:  Right  here  I  will  say  that  that  section  of  the  Constitution  does  not 
provide  how  it  shall  be  submitted.  It  provides  what  the  question  is  that  shall  be  sub- 
mitted, and  the  act  of  the  Legislature  did  proper  in  saying  that  the  question  should  be 
submitted  in  this  way.  The  question  was,  Shall  there  be  a  Constitutional  Convention  to 
amend  and  revise  the  Constitution,  and  the  way  it  was  submitted  was  in  favor  or  against 
•a  Convention.    It  seems  to  me  that  that  is  plain  and  clear. 

Thanking  you.  :\Ir.  Chairman,  and  gentlemen  of  the  committee,  for  the  attention  you 
have  given  me,  I  take  my  seat. 

The  committee  rose  and  the  president  resumed  the  chair. 

The  Convention  adjourned  until  to-morrow.  Tuesday,  August  27,  1901,  at  12  o'clock 
meridian. 
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TUESDAY,  August  27,  1901. 

The  Convention  met  at  twelve  o'clock  M. 
Prayer  by  Rev.  Richard  Mclllwaine,  D.  D. 

Mr.  "Withers  proposed  an  ordinance,  defining  liability  of  railroad  corporations  to 
their  employees,  which  was  referred;  Mr.  James  W.  Gordon  proposed  a  resolution  to  pre- 
scribe the  method  of  issuing  liquor  licenses,  which  was  referred;  On  motion  of  Mr. 
Pettit,  the  Convention  resolved  itself  into  Committee  of  the  Whole,  for  the  purpose  of 
further  considering  the  reports  from  the  Committee  on  Preamble  and  Bill  of  Rights, 
Mr.  Turnbull  in  the  chair. 

Mr.  Barbour:  I  wish  to  ask  the  indulgence  of  the  committee,  Mr.  Chairman,  whilst 
I  attempt  to  give  some  of  the  reasons  which  influenced  me,  and  which  have  to  some 
extent,  at  least,  influenced,  as  I  believe,  the  Committee  on  Preamble  and  Bill  of  Rights 
in  presenting  to  this  body  the  preamble  which  they  have  reported. 

There  are  two  questions  which  have  been  brought  into  discussion  in  this  matter. 
One  has  been  the  failure,  or  rather  the  refusal  of  the  committee  to  report  the  historical 
recital  which  has  been  customary  heretofore  in  all  preambles  adopted  by  a  Constitutional 
Convention  in  Virginia.  It  may  appear  at  first  blush  as  if  that  had  been  done  thought- 
lessly, but  I  assure  the  gentlemen  of  the  Convention  that  such  was  not  the  case;  that 
it  was  the  result  of  mature  consideration,  and  a  majority  of  the  committee  thought  it 
was  to  the  best  interests  of  the  State  that  we  should  not  at  this  time  attempt  a  histori- 
cal recital  giving  the  vicissitudes  through  which  the  government  of  Virginia  has  passed. 

If  I  understand  the  matter  correctly,  Mr.  Chairman,  the  object  of  the  historical 
recital  has  been  to  show  the  continuity  of  the  government  and  the  changes  which  from 
time  to  time  have  been  made  in  it,  and  to  show  that  the  Constitution  then  proposed 
was  the  legitimate  outcome  and  the  legitimate  descendant  of  the  government  which 
was  first  established  by  our  fathers. 

In  my  humble  opinion,  if  by  means  of  any  preamble  here  we  attempt  to  show  that 
the  present  government  of  Virginia  is  a  legitimate  descendant  of  the  old  government 
established  by  the  fathers,  we  are  attempting  an  impossibility;  we  are  attempting  to 
show  by  the  record  something  which  does  not  exist,  because  if  there  is  one  fact  which 
is  thoroughly  established,  it  is  that  the  old  government  founded  in  the  days  of  the 
Revolution  also  went  down  in  revolution  and  no  longer  existed,  and  the  present  organi- 
zation of  the  government  of  Virginia  has  no  right  to  trace  back  its  ancestry  thereto. 

It  was  for  these  reasons,  Mr.  Chairman,  that  we  thought  it  was  wisest  not  to  at- 
tempt to  stultify  ourselves  and  to  stultify  the-  records  of  our  forefathers. 

But,  Mr.  Chairman,  there  are  other  reasons  why  we  should  not  attempt  to  make 
this  historical  recital.  Have  gentlemen  of  the  Convention  ever  compared  the  old  indict- 
ment of  George  the  Third  with  the  conditions  which  existed  immediately  following  the 
Civil  War?  Have  they  ever  gone  over  them  item  by  item  and  compared  them  so  as  to 
find  out  how  nearly  many  of  them  apply  in  their  original  language  to  the  conditions 
that  existed  at  the  period  to  which  I  refer. 

If  we  are  going  into  this  historical  recital,  I  think  we  should  be  true  to  history. 
If  we  are  going  to  recite  a  part  we  should  recite  all,  we  should  not  leave  out  a  por- 
tion of  the  recital;  and  at  the  same  time,  if  we  do  put  it  in  we  are  fouling  our  own 
nest. 

Suppose  that  we  compare  some  of  these  counts  in  the  indictment  against  George 
the  Third  and  his  ministry,  and  see  what  a  little  change  it  would  require  in  tne 
phraseology  to  adapt  it  to  the  conditions  existing  after  the  close  of  the  Civil  War. 

One  of  these  items  is  "by  refusing  to  pass  certain  other  laws  unless  the  persons 
to  be  benefitted  by  them  would  relinquish  the  inalienable  right  of  representation  in 
the  Legislature." 

Mr.  Chairman,  was  not  the  sovereign  State  of  Virginia  denied  representation  in  the 
Federal  Congress  unless  we  would  adopt  the  Fourteenth  and  Fifteenth  amendments  to 
the  Constitution  of  the  United  States?   Were  we  not  deprived  of  the  right  of  free  choice 
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in  that  respect?  Still,  shall  we  condemn  what  was  done  by  George  the  Third  and  not 
condemn  what  was  done  by  our  own  government? 

Again,  the  King  was  charged  with  "affecting  to  render  the  military  independent  of 
and  superior  to  the  civil  power."  Did  not  this  condition  exist  after  the  Civil  War?  Was 
not  the  old  sovereign  State  of  Virginia,  which  they  held  had  no  right  to  go  out  of  the 
Union,  organized  and  governed  as  Military  District  No.  1? 

For  quartering  large  bodies  of  armed  troops  among  us;  for  cutting  off  our  trade  with 
all  parts  of  the  world;  for  imposing  taxes  on  us  without  our  consent;  for  depriving  us  of 
the  benefit  of  trial  by  jury;  *  *  *  for  suspending  our  own  Legislatures,  and  de- 
claring themselves  invested  with  power  to  legislate  for  us  in  all  cases  whatsoever. 

These  are  some  of  the  reasons,  Mr.  Chairman,  which  influenced  the  committee  not  to 
attempt  to  reconcile  these  matters,  not  to  try  to  drag  up  and  to  perpetuate  these  old 
memories;  but  we  thought  it  was  best  to  accept  present  conditions  as  facts,  without 
attempting  to  reconcile  them.  We  thought  it  was  best  merely  to  accept  present  condi- 
tions as  facts,  and  proceed  under  that  assumption,  and  I  believe  now,  as  I  believed  then, 
that  this  Is  the  wise,  courageous,  and  dignified  course  for  this  Convention  to  assume  in 
that  respect. 

Without  dwelling  further  upon  that  point,  I  will  now  proceed  to  a  discussion  of  the 
amendment  to  the  committee's  report  offered  by  the  gentleman  from  Pulaski.  In  order 
to  a  discussion  of  that  question  as  in  fact  in  order  to  the  discussion  of  any  question,  it 
is  well  to  revert  to  fundamental  principles,  to  start  at  the  root  of  the  matter  and  see  how 
the  details  spring  out  of  those  principles. 

The  foundation  principle  which  I  now  wish  the  members  of  this  committee  to  revert 
to  is  that  it  is  a  fundamental  right  of  the  people  to  change  their  form  of  government 
whenever  they  want  it  changed,  and  it  is  also  a  fundamental  right  to  change  their  form 
of  government  in  any  manner  that  they  choose. 

That  right  is  asserted  in  the  Bill  of  Rights  of  Virginia,  as  drawn  by  George  Mason, 
and  in  the  Bill  of  Rights  as  it  has  been  reported  to  the  Convention  by  the  Committee  on 
Preamble  and  Bill  of  Rights.  I  read  from  Section  5,  Article  I.  After  reciting  that  the 
government  is  instituted  for  the  common  benefit  of  the  people,  it  proceeds: 

And  that  when  any  government  shall  be  found  inadequate  or  contrary  to  these  pur- 
poses, a  majority  of  the  community  hath  an  indubitable,  inalienable,  and  indefeasible 
right  to  reform,  alter,  or  abolish  it  in  such  manner  as  shall  be  judged  most  conducive  to 
the  public  weal, 

That  is  the  principle,  Mr.  Chairman.  That  is  why  we  are  here  to-day.  It  is  because 
the  people  are  exercising  that  great  right  which  is  embodied  in  the  Bill  of  Rights  of 
Virginia. 

In  the  Constitution  which  was  passed  by  the  Convention  of  1867-'68,  that  Convention 
prescribed  a  mode  by  which  that  great  right  could  be  exercised.  They  prescribed  two 
rules  upon  the  subject  so  that  the  people  might  amend  their  Constitution  in  any  way 
that  they  thought  best,  giving  full  effect  and  full  force  to  the  declaration  that  they  had 
the  right  to  change  it  not  only  at  any  time  but  in  any  manner  that  they  chose.  I  say  the 
Constitution  of  Virginia  as  it  now  stands  provides  two  means  by  which  the  people  can 
exercise  that  right.  Article  XII,  Section  I,  provides  a  means  by  which  amendments  to  the 
Constitution  may  be  proposed: 

Any  amendment  or  amendments  to  the  Constitution  may  be  proposed  in  the  Senate 
and  House  of  Delegates,  and  if  the  same  shall  be  agreed  to  by  a  majority  of  the  members 
elected  to  each  of  the  two  Houses,  such  proposed  amendment  or  amendments  shall  be 
entered  on  their  journals,  with  the  ayes  and  noes  taken  thereon,  and  referred  to  the 
General  Assembly  to  be  chosen  at  the  next  general  election  of  Senators  and  members  of 
the  House  of  Delegates,  and  shall  be  published  for  three  months  previous  to  the  time  of 
making  such  choice.  And  if  in  the  next  General  Assembly  so  next  chosen  as  aforesaid, 
such  proposed  amendment  or  amendments  shall  be  agreed  to  by  a  majority  of  all  the  mem- 
bers elected  to  each  House,  then  it  shall  be  the  duty  of  the  General  Assembly  to  submit 
such  proposed  amendment  or  amendments  to  the  people  in  such  manner  and  at  such  times 
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as  the  General  Assembly  shall  prescribe;  and  if  the  people  shall  approve  and  ratify  such 
amendment  or  amendments  by  a  majority  of  the  electors  qualified  to  vote  for  members  of 
the  General  Assembly  voting  thereon,  such  amendment  or  amendments  shall  become  part 
of  the  Constitution. 

That  is  exact  language,  Mr.  Chairman;  it  was  not  put  there  without  consideration. 
It  was  put  there  as  the  result  of  mature  thought,  for  the  purpose  of  accomplishing  a 
desired  end,  and  every  word  has  its  appropriate  meaning. 

Then,  in  section  2,  an  entirely  different  mode  of  amending  the  Constitution  is  pro- 
vided for.    Section  2  provides  that — 

At  the  general  election  to  be  held  in  the  year  1888,  and  in  each  twentieth  year  there- 
after, and  also  at  such  time  as  General  Assembly  may  by  law  provide  the  question  "Shall 
there  be  a  Convention  to  revise  the  Constitution  and  amend  the  same?" 

Does  that  sound  like  ill  considered  language,  Mr.  Chairman?  Is  it  not  the  solemn 
language  of  mature  thought?  Is  it  not  language  designed  to  accomplish  an  end?  If  it 
were  the  desire  of  gentlemen  who  take  the  view  I  do  of  this  question  to  put  into  language 
a  clause  which  would  bear  such  a  construction,  what  more  apt  words  could  they  find 
to  convey  that  power? 

The  question,  "Shall  there  be  a  Convention  to  revise  the  Constitution  and  amend  the 
same?"  shall  be  decided — 

Not  by  the  Legislature,  but — 
By  the  electors  qualified  to  vote  for  members  of  the  General  Assembly. 

So  the  question  whether  there  shall  be  a  Convention  to  revise  the  Constitution,  and 
not  only  to  revise  but  to  amend,  shall  not  be  referred  to  the  General  Assembly  for 
decision,  but  it  shall  be  decided  by  the  people  qualified  to  vote  for  members  of  the  General 
Assembly. 

And  in  case  a  majority  of  the  electors  so  qualified  voting  at  such  election  shall  decide 
in  favor  of  a  Convention  for  such  purpose — 

"For  such  purpose."  For  what  purpose?  To  revise  the  Constitution  and  amend  the 
same.  •  . 

The  General  Assembly,  at  its  next  session,  shall  provide  by  law  for  the  election  of 
delegates  to  such  Convention. 

Does  that  give  the  General  Assembly  any  discretion?  Is  it  not  mandatory  upon  the 
General  Assembly?  Was  it  not  as  much  binding  upon  the  General  Assembly  to  have 
called  this  Convention  for  such  purpose  and  is  that  other  provision  in  the  Constitution 
which  says  that  the  Legislature  shall  elect  a  Superintendent  of  Public  Instruction?  Is 
there  any  difference  between  the  two?  It  leaves  them  no  power;  the  question  has  already 
been  decided;  and  the  Constitution  itself  prescribes  in  mandatory,  positive  words  what 
the  Legislature  shall  do. 

The  Constitution  of  Virginia  is  not  the  only  Constitution  which  contains  a  provision 
on  this  subject.  It  is  very  interesting  to  observe  the  way  in  which  they  attempt  to  give 
force  to  the  fundamental  principle  which  I  have  adverted  to.  It  seems  that  every  State 
in  the  Union  has  in  one  way  or  another  provided  a  means  for  enforceing  that  inalienable 
right. 

I  find  that  in  twelve  States  of  the  Union  there  is  no  provision  at  all  for  a  Constitu- 
tional Convention,  the  only  provision  being  for  amendments  to  the  Constitution  to  be  pro- 
posed through  the  Legislature.  Those  States  are  Arkansas,  Connecticut,  Indiana, 
Louisiana,  Mississippi,  New  Jersey,  North  Dakota,  Oregon,  Pennsylvania,  Rhode  Island, 
Texas  and  Vermont. 
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I  find  further  that  there  are  thirteen  States  which  provide  for  Constitutional  Con- 
ventions and  expressly  limit  their  powers  to  enact  Constitutions  by  providing  that  Con- 
stitutions prepared  by  them  shall  not  be  effective  until  they  are  ratified  by  a  vote  of  the 
people.  Mr.  Chairman,  no  one  denies  the  right  and  the  power  of  the  people  to  limit  their 
Conventions  in  that  respect  if  they  desire  to  do  so,  and  in  those  States — in  the  States  of 
California,  Colorado,  Illinois,  Missouri,  New  York,  Nebraska,  Washington,  Idaho, 
Wyoming,  Maryland,  Delaware,  Montana  and  West  Virginia — there  are  such  provisions 
limiting  the  power  of  the  Convention  to  enact  Constitutions. 

In  six  other  States  there  are  limitations  by  implication  upon  that  power  in  this,  that 
the  Constitution  does  not  give  its  Convention  the  power  to  amend  the  Constitution,  but 
merely  gives  them  the  power  to  revise  the  Constitution,  which  is  a  vastly  different  thing, 
as  I  shall  show  later  on.  Those  States  are  Florida,  Minnesota,  Nevada,  New  Hampshire, 
South  Dakota  and  Michigan.  They  merely  provide  for  Conventions  to  revise  the  Con- 
stitution. 

Massachusetts  provides  for  a  Convention  for  revising  in  order  to  amendment,  which 
I  think  would  be  a  limitation  by  implication. 

I  find  that  in  eleven  States  in  the  Union  there  is  no  limitation  w^hatsoever  upon  the 
powers  of  Constitutional  Conventions.  Those  States  are  Alabama,  Georgia,  North  Caro- 
lina, Virginia,  Iowa,  Kansas,  South  Carolina,  Wisconsin,  Kentucky,  Maine  and  Tennessee. 

I  find  that  Utah  is  the  only  State  in  the  Union  which  seems  to  have  no  provision 
whatsoever  in  its  Constitution  for  its  amendment  in  any  way. 

Mr.  Chairman,  this  review  of  the  different  provisions  of  the  States  is  interesting  and 
useful  in  this  discussion,  for  the  purpose  of  shov/ing  that  some  States  have  chosen  to 
limit  the  powers  of  the  Constitutional  Conventions  which  their  Constitutions  provide  for, 
and  other  States  have  as  deliberately  chosen  to  put  no  limitation  upon  them. 

Amongst  all  of  these  Constitutions  the  language  of  that  of  Virginia  is  broad,  com- 
prehensive, and  all  inclusive,  so  far  as  the  power  of  amendment  is  concerned. 

I  am  not  one  .of  those,  Mr.  Chairman,  who  believe  that  the  power  of  this  Convention 
is  sovereign  in  all  respects.  I  do  not  think  that  this  Convention  has  legislative  authority, 
but  I  do  believe  that  within  the  scope  of  its  pov/ers  as  granted  by  the  Constitution  it  is 
absolutely  without  limit,  except  as  limited  by  the  Constitution  of  the  United  States.  It 
has  all  the  power  in  that  respect.  I  do  not  think  that  we  have  the  right  to  elect  a  Gov- 
ernor or  to  change  anything  except  the  Constitution,  but  in  the  exercise  of  that  high 
power  w^hich  the  people  have  deliberately  put  in  our  hands  and  told  us  to  exercise  it  is 
not  only  our  right,  but  it  is  our  duty,  to  exercise  the  power  to  the  verj'"  best  of  our  ability 
for  the  good  of  the  Commonwealth. 

Mr.  Chairman,  I  have  said  that  the  power  to  amend  is  different  from  the  power  to 
revise.  I  think  it  is  well  for  us  to  get  at  the  exact  meaning  of  these  words  in  discussing 
this  matter.  I  find  that  the  Century  Dictionary,  which  I  suppose  is  authority,  in  denning 
the  word  "revise,"  says:  '"To  look  carefully  over  with  a  viev/  to  correction;  go  over  in 
order  to  suggest  or  make  desirable  changes  and  corrections;  revise  as  to  revise  a  proof 
sheet. 

That  is  the  definition  and  the  meaning  of  the  word  "revise."  That  is  what  the  first 
power  that  is  given  to  this  Convention  amounts  to.  It  is  to  go  over  the  Constitution  of 
Virginia  carefully  with  a  view  to  its  amendment. 

Then  that  declaration  is  followed  up  by  another  mandate  from  the  people,  not  to 
stop  with  a  revision,  not  merely  to  prepare  it  for  amendment,  but  to  revise  the  Consti- 
tution and  amend  the  same.  Now  what  does  "amend"  mean?  "Amend"  means  "to  free 
from  force;  make  better  or  more  correct  or  proper;  to  change  for  the  better;  correct; 
improve;  reform;  to  make  a  change  or  changes  in  the  form  of  a  bill  or  motion  or  a  Con- 
stitution; properly,  to  improve."  ^ 

There  are  the  two  words  and  there  is  the  meaning  of  the  two  words  upon  which 
so  much  depends  in  the  proper  construction  of  the  Constitution  so  as  to  arrive  at  our 
powers.  They  convey  two  entirely  different  ideas.  One  is  merely  preparatory  to  the 
exercise  of  the  other. 

Those  definitions  are  in  substantial  conformity  with  the  same  words  as  defined  by 
12 — Const.  Deb 
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Webster;  and  I  clo  not  think  there  can  be  any  doubt  as  to  the  true  construction  of  this 
language  in  the  Constitution. 

Mr.  Chairman,  I  have  read  already  in  the  hearing  of  this  body  the  provisions  of  the 
Constitution  upon  this  subject.  First,  that  the  Legislature  may  submit  the  question, 
Shall  there  be  a  Constitutional  Convention  to  revise  the  Constitution  and  amend  the 
same?  and  if  they  decide  in  the  affirmative,  then  the  Legislature  shall  provide  at  its 
next  session  for  the  election  of  delegates  to  such  Convention.  Let  us  see  how  the  pre- 
amble which  has  been  reported  to  the  Convention  compares  with  that  provision.  Let  us 
see  if  every  step  in  that  constitutional  provision  has  not  been  accurately  recited  in  the 
preamble  as  reported  by  the  committee.    It  says: 

Whereas,  pursuant  to  an  act  of  the  General  Assembly  of  Virginia,  approved  March  the 
5th,  in  the  year  of  our  Lord,  1900,  the  question,  "Shall  there  be  a  Convention  to  revise  the 
Constitution  and  amend  the  same?"  was  submitted  to  the  electors  of  the  State  of  Virginia, 
qualified  to  vote  for  members  of  the  General  Assembly  at  an  election  held  throughout  the 
^t.ate  on  the  fourth  Thursday  in  May,  in  the  year  1900,  at  which  election  a  majority  of  the 
electors  so  qualified  voting  at  said  election  did  decide  in  favor  of  a  Convention  for  such 
purpose;  and 

Whereas,  the  General  Assembly  at  its  next  session  did  provide  by  law — 
Following  the  exact  language  of  the  Constitution  upon  that  subject — 

Did  provide  by  law  for  the  election  of  delegates  to  such  Convention,  in  pursuance 
whereof  the  members  of  this  Convention  were  elected  by  the  good  people  of  Virginia,  to 
meet  in  Convention  for  such  purpose; 

We,  therefore,  the  delegates  of  the  good  people  of  Virginia,  so  elected  and  in  Conven- 
tion assembled  do  ordain  and  declare  the  future  form  of  government  of  Virginia  to  be 
as  followeth, 

I  say,  Mr.  Chairman,  that  that  concluding  clause  of  the  preamble  is  the  only  logical 
conclusion  to  the  recitals  which  have  preceded  it.  If  the  concluding  clause  which  has 
been  proposed  by  the  gentleman  from  Pulaski  is  substituted  for  that,  then  you  will  need 
additional  recitals  in  there  to  explain  it.    You  will  have  to  recite — 

■  And,  Whereas,  the  General  Assembly  attempted  or  did — 
If  that  is  the  conclusion  of  this  Convention  

And,  Whereas,  the  General  Assembly,  after  the  people  had  decided  for  such  a  Conven- 
tion, did  decide  that  there  should  not  be  such  a  Convention,  but  a  Convention  to  propose 
such  amendments;  therefore  we  propose  an  amendment. 

Or  you  would  have  to  have  a  recital  

Whereas,  the  Democratic  Convention  said  there  should  be  no  Convention  to  amend  the 
Constitution,  but  that  there  should  be  a  Convention  to  propose  amendments  to  the  Con- 
stitution; therefore  we,  acting  under  the  authority  of  the  Democratic  Convention. 

My  friend  will  have  to  change  the  whole  language  and  the  v/hole  structure  of  that 
preamble  in  order  to  have  it  consistent. 

Every  preamble  that  ever  has  been  adopted  in  Convention  has  been  consistent  in 
this  respect;  it  has  followed  the  povv^er  that  it  has  recited.  In  that  respect  this  Consti- 
tutional Convention  is  unprecedented  in  the  history  of  Virginia  certainly,  because  it  is 
the  only  Convention  ever  called  by  a  vote  of  the  people  to  revise  a  Constitution  and  to 
amend  the  same.  Look  over  the  preambles  to  the  other  Constitutions  and  you  will  find 
that  they  recite  

And,  Whereas,  the  General  Assembly  submitted  to  a  vote  of  the  people  the  question 
whether  there  should  be  a  Convention  or  not;  and,  whereas,  a  Convention  was  called 
for  the  purpose  of  proposing  amendments  to  the  Constitution; 

Therefore  we,  the  delegates  of  the  people,  do  propose  the  following  Constitution. 

That  was  the  way  in  the  Convention  of  1830;  that  was  the  way  in  the  Convention  of 
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1851;  and  that  was  the  way  in  the  Underwood  Convention,  except  that  they  recited  an 
act  of  Congress  calling  on  them  to  do  that  thing  instead  of  an  act  of  the  General  As- 
sembly or  Virginia. 

Gentlemen  have  cited  a  number  of  authorities  upon  the  question  of  the  power  of  a 
Constitutional  Convention,  which  they  say  are  precedents  for  the  position  they  assume. 
I  have  gone  over  those  cases  with  great  care,  Mr.  Chairman,  and  I  can  not  come  to  the 
conclusion  at  which  they  have  arrived.  As  I  read  those  decisions  they  announce  no  such 
doctrine  as  the  gentlemen  have  sought  to  deduce  from  them  in  this  Convention.  The 
gentleman  from  Winchester  (Mr.  Harrison)  said  that  the  Supreme  Court  of  Pennsylvania 
had  decided  that  a  Constitution  proclaimed  by  a  Convention  was  void.  That  could  not  have 
been  the  decision  of  the  Supreme  Court  of  Pennsylvania  upon  that  case,  because  there 
was  before  the  Supreme  Court  of  Pennsylvania  no  case  presenting  that  point.  The  whole 
point  presented  in  the  case  of  Wells  vs.  Bain  was  as  to  the  power  of  the  Convention  to 
amend  certain  election  laws  applying  to  the  city  of  Philadelphia.  They  held  that,  in  the 
absence  of  any  provision  in  the  Constitution  for  calling  a  Constitutional  Convention,  as 
a  matter  of  necessity  the  laws  enacted  by  the  Legislature  must  be  the  guide  and  the 
chart  of  the  powers  of  the  Constitutional  Convention.  That  was  the  full  force  and  effect 
of  their  decision.  They  held,  further,  that  the  Legislature  had  no  inherent  right  to  call 
a  Constitutional  Convention.  Here  is  what  the  Supreme  Court  of  Pennsylvania  said  on 
that  subject: 

When  a  law  becomes  the  instrumental  process  of  amendment,  it  is  not  because  the 
Legislature  possesses  any  inherent  power  to  change  the  existing  Constitution  through  a 
Convention,  but  because  it  is  the  only  means  through  which  an  authorized  consent  of  the 
whole  people,  the  entire  State,  can  be  lawfully  obtained  in  a  state  of  peace. 

That  is  the  doctrine  announced  in  the  Pennsylvania  case.  It  grows  out  of  the  neces- 
sity of  the  case,  the  great  principle  that  the  right  of  the  people  to  change  their  Consti- 
tution is  inalienable,  and  there  being  no  provision  in  the  Constitution  by  which  that 
right  can  be  exercised,  then,  as  a  matte^'  of  course,  from  the  very  necessity  of  the  case, 
it  is  necessary  that  the  Legislature  shall  have  power  to  provide  for  the  orderly  exercise 
of  that  inalienable  right;  and  the  power  to  make  that  provision  carries  with  it  also  the 
power  to  put  limitations  upon  it.    That  was  the  decision  of  the  Pennsylvania  court. 

To  the  same  effect  is  Cooley  on  Constitutional  Limitations.  I  think  gentlemen  upon 
the  other  side  have  failed  to  draw  the  distinction  between  the  powers  of  different  kinds 
of  conventions.    Here  is  what  Cooley  says  on  the  subject: 

But  the  will  of  the  people  to  this  end  can  only  be  expressed  in  the  legitimate  modes 
by  which  such  a  body  politic  can  act,  and  which  must  either  be  prescribed  by  the  Con- 
stitution, whose  revision  or  amendment  is  sought,  or  by  an  act  of  the  legislative  depart- 
ment of  the  State,  which  alone  would  be  authorized  to  speak  for  the  people  upon  this  sub- 
ject, and  to  point  out  a  mode  for  the  expression  of  their  will  in  the  absence  of  any  pro- 
vision for  amendment  or  revision  contained  in  the  Constitution  itself. 

They  are  the  authorities  upon  which  gentlemen  rely,  and  those  very  authorities, 
Mr.  Chairman,  say  that  when  there  is  a  provision  in  the  Constitution  for  its  own  amend- 
ment by  means  of  a  Convention,  the  Legislature  has  no  right  to  call  a  Convention,  be- 
cause those  authorities  say  that  the  Legislature  has  the  right  only  in  the  absence  of  any 
clause  in  the  Constitution  itself  providing  for  its  own  amendment,  and  then  it  grows  out 
of  the  very  necessity  of  the  case. 

The  same  thing  was  announced  by  those  great  men  in  the  Convention  of  lS29-'30.  I 
understood  the  gentleman  from  Pulaski  (Mr.  Wysor)  to  say  that  Chief  Justice  Marshall 
took  the  view  of  the  case  that  he  takes.  Chief  Justice  Marshall  does  not  seem  to  have 
made  any  speech  on  the  subject,  but  if  we  are  to  be  guided  by  the  votes  which  he  cast, 
he  cast  his  vote  in  conformity  with  the  gentleman  who  express  the  views  of  the  power 
of  the  Legislature  which  I  have  just  expressed;  and  the  gentlemen  who  expressed  those 
views  were  Mr.  Thompson,  page  887,  and  Mr.  Johnson,  page  889. 

Then  we  come  down  to  the  question  of  the  power  of  the  Convention  of  1850.  There 
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was  in  that  Constitution  no  provision  for  its  amendment,  but  the  Legislature  in  the  very- 
same  act  that  submitted  to  the  people  the  question  whether  there  should  be  a  Convention 
or  not,  provided  that  the  result  of  the  work  of  that  Convention,  if  ordered  by  the  people, 
should  be  submitted  to  the  people  for  their  ratification. 

Both  of  those  Conventions,  Mr.  Chairman,  enlarged  the  suffrage.  Gentlemen  upon 
the  other  side  of  this  question  say  that  that  is  no  precedent  here;  that  it  does  not  touch 
this  question;  that  it  is  not  the  same  to  enlarge  that  it  is  to  contract.  Of  course  it  is 
not  the  same,  but  so  far  as  concerns  the  exercise  of  power,  it  is  the  exercise  of  the 
same  power.  It  is  the  power  to  change,  to  alter;  and,  as  was  stated  by  gentlemen  in 
that  debate,  the  act  of  the  Legislature  gave  them  just  as  much  the  power  to  contract  the 
suffrage  as  it  did  to  extend  it.  It  is  the  power  to  change,  which  carries  with  it  the  power 
either  to  enlarge  or  to  contract.. 

A  curious  thing  in  that  connection  is  this:  The  Convention  of  1829,  in  prescribing 
Vv-'ho  should  be  entitled  to  the  right  of  suffrage,  set  out  the  classes  and  followed  it  by  the 
words,  "And  none  others."  No  others  should  be  entitled  to  the  right  to  vote.  Still,  not- 
withstanding that  clause  in  the  Constitution  which  then  stood,  the  Constitution  framed 
by  the  Convention  of  1850  was  submitted  to  an  enlarged  electorate  for  ratification  or 
rejection,  and  was  ratified  by  them.  The  principle  is  the  same.  It  is  the  power,  not  to 
extend  or  to  contract,  but  it  is  the  power  to  change  at  all,  and  if  they  have  that  power 
they  can  either  extend  the  suffrage  or  contract  it. 

Mr.  Chairman,  in  view  of  these  authorities  I  do  not  see  how  there  can  be  any  reason- 
able doubt  as  to  the  power  or  the  authority  of  this  Convention  to  do  what  it  pleases  in 
reference  to  proclaiming  a  Constitution  or  submitting  it  to  the  present  electorate,  or  sub- 
mitting it  to  the  electorate  under  it,  or  submitting  it  to  any  other  electorate  to  which  it 
wants  to  submit  it;  that  is,  to  the  extent  of  taking  the  sense  of  any  class  of  people  it 
wishes  to  take  upon  the  question  whether  it  should  be  adopted  or  not. 

I  want  the  Convention,  when  it  comes  finally  to  pass  upon  this  question,  to  feel  at 
full  liberty  to  pass  upon  it  as  the  matter  then  presents  itself  to  it  and  without  reference 
to  any  attempt  upon  the  part  of  the  Legislature  to  bind  the  hands  of  the  Convention, 
and  without  regard  to  any  supposed  pledge  on  the  part  of  any  Democratic  convention  to 
bind  the  hands  of  the  Convention  in  that  respect. 

The  responsibility  and  the  power  which  we  come  here  to  exercise,  Mr.  Chairman, 
come  to  us  directly  from  the  people.  "We  are  responsible  to  them  for  the  exercise  of  that 
power  and  to  no  one  else.  We  cannot  shirk  responsibility  in  that  v/ay,  and  oftentimes 
it  is  as  high  a  duty  for  a  representative  of  the  people  to  come  up  to  the  full  measure 
of  his  responsibility  as  it  is  under  a  mistaken  idea  of  recognizing  the  rights  of  the  peo- 
ple, to  fail  to  measure  up  to  the  responsibilities  which  have  been  imposed  upon  him. 

We  are  not  here  as  usurpers  of  power.  Is  there  any  member  of  this  Convention  who 
is  not  here  at  a  personal  sacrifice  to  himself?  We  are  here  as  the  direct  representatives 
of  the  people,  clothed  with  their  sovereign  power.  Talk  to  me  about  usurping  power 
when  the  people,  in  the  exercise  of  their  sovereign  power,  have  imposed  upon  us  the 
duty  of  amending  the  Constitution!  We  may  consult  with  them;  we  may  submit  our 
plans  to  them  before  we  finally  erect  the  house,  but  we  are  engaged,  and,  by  the  letter 
of  the  contract,  it  is  our  duty  to  amend  and  not  to  propose. 

If  you  contract  with  a  man  to  build  you  a  mansion,  would  you  be  satisfied  if  he 
brought  you  the  plans  for  it?  Would  you  feel  like  paying  him  your  money  for  it?  Our 
contract  with  the  people  of  Virginia  is  to  amend  the  Constitution  and  not  to  propose 
amendments  to  it.  It  might  be  well,  and  I  favor  such  a  course,  to  be  sure  that  when  we 
do  complete  this  work  it  shall  be  acceptable  to  those  who  have  to  operate  it,  and  to 
my  mind  it  is  far  more  important  to  have  a  Constitution  which  is  acceptable  to  the 
people  who  have  to  put  it  into  operation  and  to  operate  it,  than  it  is  to  have  it  suitable 
to  people  who  will  not  be  charged  with  that  responsibility. 

Mr.  Chairman,  it  may  be  said,  and  I  have  no  doubt  it  will  be  said,  that  granting 
that  the  Legislature  of  1901  had  no  power  to  limit  the  authority  of  this  Convention,  still, 
having  done  so  in  the  act  providing  for  the  election  of  delegates  and  the  people  having 
elected  delegates  under  that  act,  thereby  the  people  ratified  that  act  and  it  is  now  bind- 
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ing,  although,  before  it  was  acted  upon  by  the  people,  it  had  no  binding  effect.  I  do  not 
think  upon  investigation  that  proposition  can  be  maintained.  My  view  of  that  matter 
is  that  in  so  far  as  the  Legislature  were  acting  within  the  limits  laid  down  to  them  by 
the  people,  that  is,  to  provide  for  the  election  of  delegates  to  this  Convention,  their  work 
was  valid,  and  in  so  far  as  they  stepped  beyond  those  limits,  it  was  null  and  void. 

A  somewhat  similar  instance  might  be  cited  in  this  way:  There  is  a  provision  in 
our  Constitution  for  the  election  of  a  governor  and  an  attorney  general  and  a  superinten- 
dent of  public  instruction,  and  the  Constitution  says  what  they  shall  do.  For  instance, 
they  shall  constitute  the  Board  of  Education  and  shall  have  the  power  to  appoint  School 
Superintendents. 

Now,  suppose  the  Legislature,  when  it  comes  to  enact  legislation  to  put  the  Consti- 
tution into  effect,  provides  that  the  Board  of  Education  shall  not  have  power  to  elect 
school  superintendents,  but  shall  merely  have  the  right  to  recommend  school  superin- 
tendents to  the  respective  counties.  Is  there  a  member  of  this  Convention  who  would 
say  that  the  Legislature  would  have  any  such  power,  because  the  people,  in  pursuance  of 
their  act,  had  elected  the  governor  and  the  attorney  general  under  that  act?  I  take  it 
not.  That  act,  so  far  as  it  provided  for  the  election  of  the  governor  and  the  attorney 
general  would  be  valid,  but  so  far  as  it  attempted  to  limit  the  powers  conferred  upon 
those  officers  by  the  Constitution,  it  would  be  invalid;  and  it  is  just  so  in  this  case.  Not- 
withstanding the  fact  that  the  people  went  to  the  polls  and  elected  their  delegates,  the 
powers  of  the  delegates  are  not  cut  down  by  that  fact  alone. 

Now,  Mr.  Chairman,  having  at  least  to  my  own  satisfaction,  established  the  fact 
that  this  Convention  has  the  power  either  to  proclaim  the  Constitution  or  to  submit  it  to 
such  an  electorate  as  it  thinks  is  wise,  I  propose  to  discuss  briefly  the  question  as  to 
whether  or  not  it  would  be  wise  to  submit  the  Constitution  to  the  present  electorate.  I 
should  like  to  know,  Mr.  Chairman,  why  we  are  here?  What  were  we  sent  here  for  if 
merely  to  propose  amendments  to  the  Constitution?  Amendments  to  the  Constitution 
could  be  proposed  by  the  Legislature  just  as  readily.  They  could  be  thus  proposed  a 
great  deal  more  economically  than  by  a  Constitutional  Convention  and  without  near  the 
disturbance  to  the  public  interest  and  the  public  business. 

In  this  connection  I  should  like  to  go  back  to  the  principle  as  announced  in  the  fifth 
section  of  the  Bill  of  Rights.  Whilst  the  right  of  the  people  to  change  their  form  of 
government  is  a  fundamental  right,  at  the  same  time  it  is  not  one  to  be  exercised  lightly. 
The  very  section  itself  lays  dovv^n  the  circumstances  under  which  the  people  are  justi- 
fied in  exercising  that  right.    It  says: 

Of  all  the  various  modes  and  forms  of  government  that  is  best  which  is  capable  of 
producing  the  greatest  degree  of  happiness  and  safety  and  is  most  effectually  secured 
against  the  danger  of  mal-administration;  and  that  when  any  government  shall  be  found 
inadequate  or  contrary  to  this  purpose — 

Then  comes  in  that  inalienable  right.  You  have  no  right  to  change  your  Constitu- 
tion until  your  form  of  government  has  been  found  inadequate  to  accomplish  those  ends; 
and  that  is  really  the  question  which  is  submitted  to  the  people  when  they  are  asked 
whether  they  will  have  a  Constitutional  Convention  or  not — whether  or  not  the  present 
form  of  government  is  inadequate  to  accomplish  those  ends. 

Now,  I  say,  Mr.  Chairman,  that  that  question  has  been  submitted  to  the  people  of 
Virginia  and  the  present  Constitution  of  Virginia  has  been  condemned.  They  have  said 
that  it  is  inadequate,  and  they  have  also  gathered  together  delegates  from  the  people  to 
substitute  a  Constitution  in  its  place. 

Mr.  Chairman,  we  all  know  that  the  great  purpose  of  calling  this  Convention  was 
to  restrict  the  suffrage  and  to  restrict  it  in  a  certain  direction.  Shall  we,  after  having 
spent  several  months  here  in  earnest  discussion  of  this  instrument,  go  back  and  submit 
the  Constitution  which  we  shall  adopt  to  the  very  electorate  which  the  people  have 
already  declared  incapable  of  properly  exercising  the  powers  of  government?  Is  there 
any  reason  why  we  should  do  it?   Would  there  be  any  justification  for  such  a  course? 

I  not  only  think  it  would  not  be  wise,  but  I  think  it  would  be  the  height  of  folly 
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and  it  would  be  a  stultification  of  the  work  of  the  people  to  come  here  and  prepare  a 
Constitution  and  then  say  it  must  first  be  approved  by  a  class  of  citizens  whom  we  all 
declare  are  incapable  and  who  have  already,  by  the  sovereign  voice  of  the  people  of  Vir- 
ginia, been  declared  incapable  of  exercising  and  incompetent  to  exercise  the  rights  of 
citizenship. 

I  say  this,  Mr.  Chairman,  in  no  spirit  of  dislike  of  the  colored  man.  It  is  just  as 
much  to  his  interest  as  it  is  to  the  interest  of  the  white  man  that  he  shall  be  removed 
from  his  place  of  power  in  Virginia.  It  is  just  as  necessary  for  his  progress  and  his 
development  as  it  is  for  those  of  the  white  man,  and  it  is  not  from  any  dislike  of  the 
colored  man,  but  it  is  because  I  think  it  necessary  to  the  development  and  to  the  future 
prosperity  and  peace  of  the  grand  old  State  that  he  shall  be  deprived  of  this  right,  which 
through  a  period  of  thirty-five  years  he  has  shown  himself  totally  incompetent  and  in- 
capable of  exercising.  Would  we,  Mr.  Chairman,  in  the  language  of  that  provision  of  the 
Bill  of  Rights,  be  most  effectually  secured  against  not  only  maladministration,  but  in  the 
language  of  the  clause,  against  the  danger  of  maladministration?  That  is  the  best  form 
of  government  which  is  most  effectually  secured  against  the  danger  of  maladministration, 

Mr.  Chairman,  gentlemen  say  "submit  the  Constitution  to  the  140,000  or  150,000 
negro  voters  in  Virginia  and  it  will  not  make  any  difference;  we  can  carry  it  anyway." 
We  may  be  able  to  carry  it,  Mr.  Chairman,  but  I  do  not  believe  it  is  necessary  to  obtain 
not  only  a  bare  majority  of  the  people  in  a  State  who  are  capable  of  taking  part  in  its 
government,  but  that  in  addition  thereto,  you  shall  overcome  150,000  votes  to  start  with. 
There  is  no  sense  in  it.  We  would  not  be  discharging  our  duty  to  our  constitudents,  to 
the  men  who  sent  us  here,  we  would  not  be  accomplishing  the  purpose  for  which  we 
were  sent  here,  if  we  took  any  such  course  as  that. 

Of  course,  Mr.  Chairman,  it  is  a  great  power  which  we  are  exercising.  Gentlemen 
say  that  the  power  may  be  abused.  That  is  all  true.  But  we  are  here  in  the  full  view 
and  almost  in  the  full  hearing  of  our  constituents,  the  men  who  sent  us  here.  They 
will  know  whether  we  abuse  our  authority  or  not.  You  cannot  confer  authority  upon 
anybody  that  there  is  not  danger  of  its  being  abused.  The  question  is  not  whether  there 
is  danger  of  abuse  of  such  authority.  The  authority  to  proclaim  or  to  submit  the  Con- 
stitution to  a  restricted  suffrage  may  be  abused  or  not;  of  course  it  may  be  abused;  any 
authority  may  be  abused;* but  the  question  is  whether  the  Convention  is  going  to  abuse 
it.  Are  we  not  here  the  representatives  of  the  people  of  Virginia,  the  white  people  of 
Virginia,  the  people  who  have  the  right  and  are  going  to  exercise,  if  necessary,  the  right 
to  govern  Virginia? 

I  am  here  ready  to  represent  my  constituents  upon  that  subject.  I  am  not  afraid 
of  them  and  they  are  not  afraid  of  me.  I  believe  that  every  delegate  in  this  Conven- 
tion is  fully  capable  of  representing  the  true  sentiments  of  his  constituents  upon  this 
subject.  Our  interests  are  the  same  as  those  of  the  commonest  people  in  Virginia.  Our 
only  object  is  the  good  and  the  prosperity  and  the  progress  and  the  peace  of  the  old 
State.    That  is  all  we  want. 

There  is  one  matter  which  I  have  passed  over.  I  did  not  hear  the  statement  made, 
but  in  reading  some  remarks  submitted  by  the  gentleman  from  Winchester  (Mr.  Har- 
rison) a  few  days  ago,  I  observed  a  statement  which,  if  I  had  been  present,  I  would  not 
have  permitted  to  pass  unchallenged  and  which  I  conceive  it  now  to  be  my  duty  to 
correct  upon  the  floor  of  the  Convention.    He  said: 

Let  me  call  the  attention  of  this  Convention  for  a  single  moment  to  the  fact  that  when 
the  question  was  submitted  to  the  people  as  to  who  should  be  disfranchised  under  the 
Underwood  Constitution,  it  was  not  denied  by  the  negro  vote  of  this  State  that  the  white 
people  should  be  entitled  to  vote.  The  negroes  had  under  the  provisions  of  that  act  of 
Congress  the  power  of  saying  that  no  white  man  who  had  sympathized  with  the  Southern 
States  should  be  entitled  to  vote;  and  yet  when  they  had  the  opportunity  to  strip  the 
white  people  of  this  State  of  their  right  to  vote  they  permitted  them  to  have  the  right  of 
franchise,  and  it  is  due  to  that  fact  that  we  are  now  to  vote  on  the  question  whether  we 
shall  disfranchise  them  or  not. 

I  was  surprised  to  read  that  statement,  especially  coming  from  the  high  source  from 
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wliicli  it  came,  because  there  can  be  noihing  \\-hicli  is  so  far  from  the  facts  of  the  case. 
It  is  true  that  the  negroes  of  Virginia  vrere  permitted  to  vote  upon  the  question  whether 
or  not  a  large  mass  of  the  white  people  of  Virginia  should  be  permitted  to  exercise  the 
right  of  stiffrage,  but  in  that  election  the  total  ntimber  of  negro  votes  cast  was  97,000 
and  S4,000  of  them  voted  in  favor  of  disfranchising  the  vrhite  people  of  Virginia.  Eighty- 
four  thotisand  out  of  97,000  of  them  voted  to  disfranchise  the  very  bloom  and  blossom 
of  the  manhood  of  Virginia  at  that  time.  V\'ill  gentlemen  tell  me  that  it  is  due  to  the 
kindness  and  indulgence  of  the  negroes  of  Virginia  that  we  are  to-day  permitted  to  dis- 
cuss here  the  right  to  disfranchise  them! 

Mr.  Chairman,  there  is  just  one  other  question  to  which  I  wish  to  refer  briefly,  and 
that  is  as  to  what  was  the  intent  of  the  pledge  which  was  made  by  the  Democratic  Con- 
vention at  Norfolk,  of  which  vre  have  heard  so  much.  It  is  well  in  considering  that 
matter,  too,  to  refer  to  the  language  of  the  pledge.    Here  it  is: 

Vk'hereas,  the  General  Assembly  of  Virginia  has  submitted  to  a  vote  of  the  people  the 
question  of  the  calling  of  a  Constittitional  Convention;  and,  whereas,  it  is  the  evident 
desire  of  the  white  people  of  Virginia  to  amend  and  revise  the  present  Constitution, 

Resolved.  That  the  Democratic  party  of  Virginia,  in  Convention  assembled,  endorse 
the  action  of  the  General  Assembly,  and  earnestly  urges  the  people  of  Virginia  to  vote  on 
the  fourth  Thursday  in  May  for  calling  a  Constittitional  Convention. 

ResolvecL  That  it  is  the  sense  of  this  Convention  that  in  framing  a  new  Constitution 
no  effort  should  be  made  to  disfranchise  any  citizen  of  Virginia  who  had  a  right  to  vote 
prior  to  IS 61.  nor  the  descendant  of  any  such  person,  and  that  when  such  Constitution 
shall  be  framed  it  shall  be  submitted  to  a  vote  of  the  people  for  ratification  or  rejection. 

:\Ir.  Chairman,  you  will  see  that  there  is  the  declaration  that  it  was  the  evident 
desire  of  the  white  people  of  Virginia  that  the  Constitution  should  be  revised  and 
amended,  and  the  Convention  called  upon  the  people  to  support  the  action  of  the  Legis- 
lature in  calling  for  such  a  Convention.  In  the  very  same  document  there  is  a  distinct 
warning  to  the  negroes  of  Virginia  that  so  far  as  in  our  powers  lay  we  are  going  to 
disfranchise  the  incapable  and  the  corrupt  among  them.  Is  there  any  fair  construction 
under  which  that  can  be  taken  to  be  a  pledge  to  submit  the  Constitution  to  the  whole 
people  of  the  State.  The  Democratic  party  was  not  appealing  to  the  negroes.  It  asserted 
that  it  was  the  desire  of  the  white  people  to  amend  the  Constitution.  That  was  the 
class  of  people  to  whom  that  pledge  was  addressed.  They  were  the  people  whom  the 
Convention  was  trying  to  urge  to  go  to  the  polls  and  cast  their  votes. 

It  may  be  said,  and  I  believe  it  has  been  said,  that  this  is  an  afterthought.  I  know 
not  how  it  may  be  with  other  gentlemen.  It  is  not  afterthought  with  me.  That  is  the 
construction  I  put  upon  it  at  the  time.  That  is  the  construction  I  put  upon  it  when  I  an- 
nounced to  my  constituents  that  I  would  be  a  candidate  for  delegate  to  this  Convention. 
I  believe  it  is  the  only  fair  construction  that  can  be  placed  upon  it.  in  view  of  the  facts; 
and  any  man  familiar  with  the  political  conditions  in  Virginia  at  that  time,  in  my 
opinion  can  come  to  no  other  conclusion.  As  the  nominee  of  a  Democratic  primary  in 
my  county  I  stand  willing  and  desirous  of  carrying  out  that  pledge  as  I  understood  it. 
I  am  willing  to  co-operate  with  any  gentleman  upon  the  floor  of  this  Convention,  or  out- 
side of  it.  to  give  that  force  and  effect  to  it.  I  believe  that  the  pledge  of  that  platform 
can  be  carried  out  in  good  faith  toward  the  people  to  whom  it  was  directed,  and  I  shall 
favor  such  a  course.  I  believe  it  is  within  the  power  of  this  Convention,  before  enacting 
a  Constitution,  after  having  prepared  it.  to  take  the  sense  of  any  class  of  its  citizens  upon 
it.  I  believe  that  that  course  can  be  pursued.  I  believe  that  the  same  end  can  be  ac- 
complished by  means  of  a  primary  election  in  which  all  the  white  people  of  Virginia,  ir- 
respective of  party  lines,  so  far  as  I  care,  would  be  permitted  to  vote  upon  it.  I  stand 
now  just  as  I  stood  when  I  announced  my  candidacy,  as  I  mentioned  a  few  moments  ago. 
I  am  willing  to  live  under  any  Constitution  which  is  approved  by  a  majority  of  the 
white  people  of  A'irginia,  but  I  should  be  unwilling  to  live  under  any  Constitution  not 
so  approved. 

I  thank  the  Convention  for  its  attention.  (Applause.) 

Mr.  Keezell:    Mr.  Chairman,  I  understand  that  those  who  have  prepared  speeches  to 
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deliver  upon  this  matter  are  not  ready  to  proceed  to-day,  and  as  I  propose  to  offer  but  a 
few  reasons  why  I  shall  vote  as  I  shall  upon  this  question,  it  suits  me  as  well  to  do  so 
to-day  as  at  any  other  time.  Therefore,  I  beg  the  indulgence  of  the  committee  for  a  very 
few  moments. 

I  had  not  expected  to  make  any  remarks  at  all  upon  this  subject,  because  I  did  not 
consider  that  the  proper  time  had  come  for  its  consideration,  but  as  it  has  been  discussed 
at  length,  both  for  and  against,  and  as  it  seems  to  me  probable  that  the  result  of  the  vote 
upon  this  question  may  determine  either  the  proposition;  that  it  is  the  sense  of  this  Con- 
vention to  proclaim  the  Constitution,  to  submit  it  to  an  abridged  electorate,  or  to  submit 
it  to  the  people  as  I  understand  the  meaning  of  the  term,  the  people  of  Virginia,  and  as 
I  represent  a  constituency  which  has  very  clear  cut  views  upon  this  question,  I  think  it 
my  duty  at  least  to  explain  the  position  which  I  shall  occupy  and  the  vote  I  shall  cast 
upon  this  question. 

Mr.  Chairman,  I  do  not  care  to  go  back  into  ancient  history,  but  it  has  been  either 
my  good  fortune  or  my  bad  to  be  connected  with  the  General  Assembly  of  Virginia  for 
some  years  past.  I  was  a  member  of  that  body  when  my  distinguished  colleague  upon 
my  right  (Mr.  Withers)  introduced  in  the  first  place  his  proposition  to  call  a  Constitu- 
tional Convention.  After  hearing  the  cogent  reasons  which  at  that  time  seemed  to  me 
almost  unanswerable  why  a  Convention  should  be  called,  I  voted  with  him  and  with  a 
majority  of  the  members  of  the  General  Assembly  of  Virginia  to  call  a  Constitutional 
Convention. 

It  is  but  fair  to  state  that  at  that  time  what  were  afterwards  said  to  have  been  the 
potent  reasons  why  a  Convention  should  be  called  certainly  did  not  enter  into  the  debates 
or  into  the  discussion  in  the  General  Assembly  on  the  question  of  submitting  to  the 
people  the  proposition  of  calling  a  Constitutional  Convention.  It  was  then  entirely  upon 
economic  lines.  We  were  then  confronted  by  a  condition  of  affairs  which  to  those  who 
looked  into  the  finances  of  Virginia  disclosed  the  fact  that  this  government  was  running 
behind,  that  the  revenues  derived  were  not  sufficient  to  bear  the  expenses  of  the  govern- 
ment; and  we  felt  that  when  we  approached  the  time  when  an  increased  rate  of  interest 
would  become  due,  unless  radical  reform  was  had  along  governmental  lines,  this  Com- 
monwealth would  not  be  able  to  meet  her  expenditures.  That  was  the  impelling  motive 
of  the  General  Assembly  in  proposing  to  the  people  the  calling  of  a  Constitutional  Con- 
vention. 

The  Democratic  party  at  its  Convention  in  Staunton,  did  not  take  up  the  question, 
and  when  it  was  submitted  to  the  people,  it  was  lost  sight  of  to  a  very  great  extent,  I 
think,  so  far  as  being  the  mandate  or  the  desire  of  a  Democratic  General  Assembly,  and 
it  was  defeated  at  the  polls  by  a  vote,  as  I  now  remember  it,  of  some  38,000  for  and 
some  83,000  against. 

Following  along;  the  next  General  Assembly  had  before  it  the  proposition  to  submit 
to  the  people  of  Virginia  the  question  of  calling  a  Convention.  Conditions  had  some- 
what changed  in  Virginia;  the  retrenchment  measures  of  the  General  Assembly  of  1897, 
the  cutting  down  of  expenses  by  that  General  Assembly,  the  looking  after  and  the  finding 
of  new  sources  of  taxation,  increased  the  revenues  to  such  an  extent  that^to  many  of  us 
who  had  voted  in  the  first  place  for  submitting  this  question  to  the  people,  the  necessity 
therefor,  did  not  then  exist,  and  I  was  among  the  number  found  then  as  voting  against 
the  question  being  again  submitted  to  the  people. 

Mr.  Glass:  Do  I  understand  the  gentleman  aright  that  upon  the  first  occasion  he 
voted  to  submit  to  the  people  the  question  of  calling  a  Constitutional  Convention? 

Mr.  Keezell:    Yes,  sir,  I  did. 

Mr.  Glass:    I  have  the  Senate  Journal  of  1897 — 

Mr.  Keezell:    I  certainly  do  not  think  I  misrepresent  my  vote  upon  that  question. 
Mr.  Glass:    I  will  read  from  the  Journal,  page  639 — 

Mr.  Flood:    I  will  suggest  to  the  delegate  from  Lynchburg  that  the  time  the  dele- 
gate from  Rockingham  speaks  of  was  the  session  of  1895-'6. 
Mr.  Glass:  1895-'6? 
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Mr,  Keezell:    Probably  I  misstated  the  year. 

Mr.  Flood:    The  vote  took  place  in  May,  1897,  but  the  bill  was  passed  in  the  session 
of  1895-'6. 

Mr.  Keezell:  I  then  voted  to  submit  the  question.  The  next  time  I  voted  against 
submitting  the  question,  and  I  suppose  that  is  the  record  to  which  the  gentleman  from 
Lynchburg  now  refers. 

Again  came  along  the  question,  and  it  was  decided,  and  at  that  time  I  am  willing  to 
admit  that  other  questions  had  come  into  consideration  by  the  General  Assembly.  The 
question  of  a  restriction  of  the  suffrage  had  become  with  many  of  our  friends  in  the 
General  Assembly  an  im-pelling  one.  I,  for  one,  at  that  time,  did  not  believe  that  the 
times  were  ripe.  I  did  not  believe,  as  a  friend  of  constitutional  reform,  that  it  was  a 
good  time  to  press  this  question,  and  I  did  not  vote,  and  I  think  if  the  gentleman  from 
Lynchburg  will  look  he  will  not  find  my  name  as  voting,  to  call  a  Convention. 

But  the  General  Assembly,  in  its  wisdom,  decided  to  submit  the  question  to  the  peo- 
ple. A  Democratic  Convention  called  to  meet  in  the  city  of  Norfolk  for  the  purpose  of 
sending  delegates  to  a  national  convention  assembled  soon  8.fterwards.  The  General  As- 
sembly, or  the  Democratic  members  of  the  General  Assembly,  who  w^ere  practicallj^  all 
the  members  of  that  assembly,  had  asked  to  have  the  call  made  a  party  question. 

I,  as  chairman  of  the  county  committee  of  my  county,  when  I  issued  the  call  to  elect 
delegates  to  the  Norfolk  Convention,  embodied  in  the  call  the  statement  that  the  ques- 
tion of  considering  the  advisability  of  making  the  Constitutional  Convention  proposition 
a  party  question  would  be  considered  at  Norfolk,  as  well  as  the  question  of  sending 
delegates  to  Kansas  City.  My  county,  in  a  county  convention,  composed  of  120  odd  of  the 
pick  and  flower  of  the  Democracy  of  Rockingham,  met  and  instructed  the  delegation 
that  went  to  the  city  of  Norfolk,  of  which  I  was  a  member,  to  vote  in  favor  of  making 
the  call  for  a  Constitutional  Convention  a  party  question,  provided  it  was  the  sense  of 
that  body  that  the  work  of  the  Convention  should  be  submitted  to  the  people  for  ratifi- 
cation or  rejection.  (Applause.) 

I  went  to  Norfolk.  I  was  chairman  of  the  delegation  from  Rockingham.  I  went 
into  the  preliminary  meeting  of  the  friends  of  the  Constitutional  Convention  movement. 
There  the  powers  of  a  Constitutional  Convention  w^ere  discussed  pro  and  con,  whether 
it  had  the  right  to  proclaim  a  Constitution  or  whether  it  had  the  right  to  submit  the 
question  to  an  abridged  electorate;  and  while  I  know  there  were  gentlemen  in  that  body 
who  differed  with  me,  the  conclusions  I  reached  were  that  there  were  enough  people 
in  that  conference  who  agreed  with  me  and  agreed  with  the  instructions  given  me  and 
my  colleagues  by  the  Democracy  of  Rockingham  to  have  prevented  any  pledge  in  that 
Convention  in  favor  of  making  it  a  party  measure  if  the  clause  which  demanded  a  sub- 
mission of  the  work  of  this  Convention  to  the  people  had  not  been  engrafted  upon  the 
pledge  or  whatever  you  may  choese  to  call  it,  of  the  Norfolk  Convention.  (Applause.) 

I  believe  that  is  true,  and  I  believe  the  logic  of  the  occasion  will  make  you  believe 
it  is  true  when  you  consider  that  the  gentlemen  who  were  so  radical  in  the  matter 
of  a  Constitutional  Convention  did  not  want  the  Constitution  submitted  to  the  people; 
they  wanted  nothing  at  all  said  upon  the  question  of  its  submission.  But  in  order  to 
get  the  assistance  of  such  delegations  as  the  one  I  represented,  I  believe,  they  agreed 
that  that  plank  should  go  in.  When  they  agreed  to  it,  then  I  went  in  to  help  them  with 
my  delegation,  and  with  my  vote  to  make  it  a  party  question. 

I  not  only  did  that,  though  I  believed  at  the  time  that  I  represented  a  county  and  a 
constituency  which  was  not  a  proconvention  county — certainly  not  upon  the  question  of 
suffrage — but  I  went  back  home  and  did  all  I  could  as  chairman  of  my  party  to  get  the 
good  people  of  Rockingham  to  vote  in  favor  of  calling  a  Constitutional  Convention.  Why? 
Because  I  was  a  friend  of  a  Constitutional  Convention.  I  did  not  want  to  see  it  de- 
feated twice,  because  I  believed  that  two  defeats  meant  that  no  Constitutional  Conven- 
tion w^ould  be  called  in  my  generation.  I  did  not  believe,  in  the  first  place,  that  the 
times  were  ripe,  but  when  it  came  on,  I  thought  the  best  thing  to  do  was  to  make  the 
best  of  it. 

r  said  to  the  good  people  of  Rockingham,  "You  need  have  no  fears.    The  Norfolk 
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Convention  has  in  terms  declared  that  it  is  not  its  intention  that  any  white  man  shall 
be  disfranchised.  They  have  declared  in  terms  that  it  is  their  intention  that  whatever 
work  the  Convention  may  do  shall  go  back  to  you,  and  if  that  work  is  not  satisfactory 
to  you,  then  you  have  the  right  to  turn  it  down."  I  believe  in  my  heart  that  if  it  had 
not  been  for  those  declarations,  instead  of  a  majority  being  had  for  the  Convention  in 
the  county  of  Rockingham,  the  vote  would  have  been  practically  unanimous  against  it, 
and  not  only  would  some  2,000  of  its  voters  have  come  to  the  front,  but  its  8,000  voters 
almost  would  have  come  out  and  declared  against  it. 

I  said  not  only  that.  I  will  tell  you  what  happened  after  the  Convention  had  been 
called,  when  my  people  called  upon  me  to  become  a  candidate  to  represent  them  in  this  Con- 
vention. In  the  meantime  there  had  come  up  a  whispering  about  this  declaration  of  the 
Norfolk  Convention  having  two  meanings,  about  there  being  people  and  people.  They 
wanted  nothing  uncertain  about  it.  It  mattered  not  what  my  private  views  had  been  as 
to  whether  or  not  the  Constitution  ought  to  be  submitted  to  the  140,000  negroes,  as  you 
say.  They  wanted  to  take  no  chance  along  that  line.  There  was  a  Committee  on  Resolu- 
tions, which  reported  the  several  planks  of  the  platform,  giving  the  views  of  the  Rock- 
ingham Democracy,  and  one  was  a  declaration  in  the  words  of  the  Norfolk  declaration, 
which  I  construed  to  m^ean  a  submxission  to  all  the  people.  But  my  people  had  heard 
some  suspicions  that  that  might  be  construed  one  way  or  another,  and  they  were  not 
willing  to  take  it,  and  they  amended  the  report  of  the  Committee  on  Resolutions  and 
declared  expressly  for  submission  to  the  electorate  as  now  qualified. 

That  is  the  position  which  I  occupy  upon  this  floor,  Mr.  Chairman.  I  wish  to  say 
now  that  I  am  one  of  those  who  believe  that  party  platforms  are  not  only  made  to  get 
in  upon,  but  that  they  are  made  to  stand  upon.  I  believe  that  it  is  the  duty  of  this  Con- 
vention not  to  leave  a  false  impression  upon  the  people  of  Virginia.  I  speak  now  as  one 
of  them  to  the  representatives  of  the  Democratic  party  in  this  Convention.  We  should 
not,  as  delegates  to  a  State  Convention,  say  to  the  people  that  it  is  our  intention  to  sub- 
mit the  Constitution  to  the  people,  and  by  our  action  in  Constitutional  Convention  say  "we 
meant  only  a  part  of  the  people,"  or  "we  did  not  mean  the  people  at  all,  but  we  will 
submit  it  to  as  many  or  as  few  or  to  none,  as  we  see  fit." 

I  am  not  going  to  discuss  for  one  single  moment  the  question  of  the  powers  of  this 
Convention.  I  am  not  a  lawyer.  I  have  heard  the  able  arguments  of  the  advocates  upon 
the  one  side  and  the  other.  I  must  confess  that  I  have  had  no  doubt  m  my  mind  for  a 
long  time  about  the  powers  of  this  Convention.  I  have  no  question  in  my  mind  that  it 
has  the  power  to  proclaim  or  the  power  to  do  what  it  pleases  in  reference  to  this  matter. 
It  is  not  to  the  question  of  power  that  I  wish  to  address  myself  at  all,  but  it  is  to  the 
question  of  advisability;  whether  or  not  it  would  not  be  a  breach  of  good  faith;  whether 
the  people  of  Virginia  would  not  consider  that  this  Convention  had  not  been  true  to  the 
promise  made  to  them  when  they  voted  to  call  it  into  existence.  They  had  a  right  to 
think,  in  my  opinion,  that  you  meant  to  submit  it  to  all  the  people,  because  the  Con- 
ventions which  had  preceded  it  had  followed  that  line.  The  Conventions  of  1829  and 
1850,  if  we  say  nothing  about  the  Convention  of  1867,  had  all  submitted  their  work  to  the 
people  for  ratification  or  rejection. 

Mr.  Meredith:  I  understood  the  gentleman  to  say  that  he  was  at  Norfolk,  and  I 
should  like  to  get  some  light  on  that  subject.  I  understood  him  to  say  that  at  Norfolk 
the  Rockingham  delegation  submitted  to  the  Committee  on  Platform  and  Resolutions  a 
plank  demanding  the  submission  of  the  Constitution  to  the  people. 

Mr.  Keezell:    It  was  the  Rockingham  Convention  of  which  I  was  speaking. 

Mr.  Meredith:    I  wanted  to  know  whether  it  was  at  Norfolk. 

Mr.  Keezell:  No,  I  was  myself  a  member  of  the  Committee  on  Resolutions  at  the 
Norfolk  Convention.  I  was  chosen  by  my  delegation  as  one  of  the  members  of  that  com- 
mittee. 

They  had  the  power  to  have  selected  men  absolutely  and  utterly  opposed  in  every 
way,  shape  and  form  to  the  calling  of  a  Constitutional  Convention,  because  a  majority 
of  the  members  elected  from  that  district  occupied  that  position.    They  knew  my  posi- 
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tion  was  one  of  favor  to  a  ConTeniion.  provided  ihai  the  Constiiiition  was  to  come  back 
to  the  people. 

I  was  selected  as  one  of  the  members  of  the  Committee  on  Resolutions  at  that  Con- 
vention, and  I  say  now  that  I  voted  for  the  resolution  drawn  by  the  distinguished  gen- 
tleman from  Lynchburg  (Mr.  Glass),  because  I  believed  it  meant  what  I  understood  it 
to  say;  I  believed  that  it  meant  to  submit  the  work  of  this  Convention  to  the  people  to 
pass  upon  the  question  whether  they  wotild  ratify  it  or  reject  it.  If  I  had  not  thotight 
so  I  should  have  voted  against  it.  and  I  feel  warranted  in  believing,  from  what  I  heard 
in  that  committee  room,  and  from  what  I  knew  to  be  the  attittide  of  various  other  mem- 
bers of  the  committee,  that  if  that  clause  had  not  been  ptit  into  the  resolution  there 
would  have  been  no  report  from  the  Committee  on  Resolutions  in  favor  of  making  the 
proposed  Constitutional  Convention  a  party  question. 

Now.  :\Ir.  Chairman.  I  say  this,  being  as  familiar  as  I  am  with  the  history  of  that 
Convention,  being  as  familiar  as  I  am  with  what  led  tip  to  it,,  and  representing  a  con- 
stituency that  give  no  tmcertain  sotmd  about  what  they  want,  not  that  I  have  thought 
the  present  an  opporttme  time  for  the  amendment  to  lia^-e  been  offered  by  the  gentleman 
from  Pulaski  (Mr.  Wysor),,  but  because  it  is  now  before  the  body  and  upon  its  determina- 
tion may  rest  the  question  whether  we  are  going  to  carry  out  what  I  believe  to  be  good 
faith  to  the  Democrats  of  Virginia. 

I  intend  to  vote  for  the  amendment  of  the  gentleman  from  Pulaski.  I  do  not  want 
to  see  the  white  people  of  the  great  white  sections  of  Virginia  dropped  out  of  the  Demo- 
cratic party. 

:\Ir.  Chairman,  this  is  a  serious  proposition  that  confronts  the  Democrats  of  Vir- 
ginia. You  may  think,  gentlemen,  that  there  is  no  unrest  among  the  white  people  of 
Virginia.  If  yoti  go  up  into  the  motmtains  and  into  the  Valley  and  go  among  the  people 
as  I  have  done  for  the  last  three  weeks,  and  feel  the  public  pulse,  yoti  will  know  that 
there  is  great  unrest.  Of  the  various  propositions  which  have  been  introduced  into  this 
body  with  reference  to  the  qualification  of  suffrage  some  are  understood:  many  of  them 
are  misunderstood  by  the  people,  the  common  people,  the  plain  people  who  do  not  under- 
stand the  method  of  parliamentary  procedure.  And  I  say  to  you  now  that  before  I 
know  the  exact  nature  of  a  provision  that  may  be  reported  to  this  Convention,  or  a 
change  proposed  to  be  adopted  by  the  Convention.  I  am  not  willing  to  take  any  kind  of 
a  chance  on  earth  that  wotild  squint  toward  allowing  us  to  have  passed  by  this  Conven- 
tion a  proposition  which  would  disfranchise  a  lot  of  the  best  people  who  ever  drew  a 
breath  into  their  bodies.  (Applause.) 

I  tell  you.  Mr.  Chairman,  the  owning  of  real  estate  and  the  owning  of  personal  prop- 
erty do  not  make  a  man.  The  ownership  of  property  does  not  qualify  a  man  to  vote 
or  not  to  vote.  Many  of  the  hardy  mountaineers,  by  whose  votes  I  have  come  here,  eke 
out  their  days  in  hard  toil,  and  it  is  impossible  for  them  to  accumulate  much  of  this 
world's  goods  and  take  care  of  the  families  they  have  to  support.  I  do  not  propose  by  an 
act  of  mine  to  say  to  those  people,  who  have  served  their  country  in  war  and  in  peace, 
that  they  are  not  entitled  to  participate  in  the  control  of  this  government.    (  Applause.) 

]\Ir.  Chairman.  "You  may  fool  all  of  the  people  some  of  the  time,  some  of  the  people 
all  of  the  time,  but  you  can  not  fool  all  of  the  people  all  of  the  time."  (Applause.) 

I  am  one  of  those  who  believe  in  the  patriotism,  and  good  sense  of  the  people  and 
especially  of  the  common  people.  The  hope  of  this  country,  in  my  opinion,  lies  in  the 
common  people.  I  am  not  willing,  for  one  single,  solitary  fraction  of  a  second  to  coun- 
tenance any  proposition  which  would  drive  from  the  electorate  the  laboring  masses  of 
this  Commonwealth.  I  am  not  willing  to  put  it  into  the  power  of  capital  or  of  greed  to 
oppress  those  people  beyond  the  point  to  which  they  are  now  oppressed.  (Applause.) 
I  shall  lift  my  arm  and  my  voice  as  long  as  God  gives  me  power  before  any  vote  of  mine 
shall  squint  toward  a  consummation  of  that  end. 

Now,  :\Ir.  Chairman,  I  have  already  said  much  more  than  I  intended  to  say;  but  I 
intended  to  answer  a  few  propositions  of  the  gentleman  from  Culpeper  (Mr.  Barbour). 
I  come  from  a  cotmty  in  which  elections  are  absolutely  and  perfectly  fair.  I  hope  they 
are  that  way  all  over  Virginia.    I  know  nothing  about  the  elections  except  in  my  own 
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county.  I  know  that  in  that  county  every  man  has  his  ballot  marked  as  he  wishes  to 
have  it  marked;  it  goes  into  the  box  as  it  is  marked,  and  it  comes  out  and  is  counted  as 
it  is  marked.  I  know  that  as  clearly  as  I  know  anything  in  this  world.  I  have  no  right 
to  say  that  the  same  state  of  affairs  does  not  exist  in  every  other  county  in  the  Common- 
wealth, for  I  do  not  know  anything  to  the  contrary,  but  I  do  khow  that  looking  over — 
Mr.  Barbour:  I  hope  you  do  not  mean  to  insinuate  that  the  elections  in  Culpeper 
are  not  fair. 

Mr.  Keezell:  No,  sir,  I  have  not  done  so.  But  I  was  going  to  say,  Mr.  Chairman, 
that  I  have  noticed  that  when  the  question  of  calling  a  Constitutional  Convention  in 
which  abridgment  of  the  suffrage,  as  is  declared  by  many  upon  this  floor,  was  the  main 
issue,  with  but  few  exceptions  the  counties  in  what  is  known  as  the  Black  Belt  voted  in 
favor  of  calling  a  Convention.    Many  of  the  white  counties  did  not.    Some  of  them  did. 

I  have  noticed  another  thing.  Upon  this  floor  every  representative  from  that  black 
section  is  a  member  of  the  dominant  party.  I  do  not  think  there  is  a  break  along  that 
line.    I  do  not  recall  it  if  there  is. 

Now,  if  that  be  true,  if  in  two  elections,  one  when  the  abridgment  of  the  suffrage 
was  a  dominant  issue,  the  other  when  the  membership  of  this  Convention  was  to  be  deter- 
mined and  the  candidates  voted  for  were  known  to  be  favorable  to  an  abridgment  of  the 
suifrage,  the  black  belt  section  of  Virginia  gave  the  Democratic  party  a  majority  and  gave 
the  Constitutional  Convention  a  majority,  what  right  have  we  to  believe  that  if  we  submit 
this  Constitution  to  the  electorate  as  it  now  exists  there  will  not  be  a  majority  in  favor 
of  the  work  of  this  Constitutional  Convention?  I  have  no  way  of  knowing  anything  to  the 
contrary;  and  I  see  no  reason  to  believe  that  the  same  kind  of  majorities  which  under 
similar  conditions  have  come  up  from  that  section  twice  will  not  come  the  third  time. 

I  am  one  of  those  who  believe  that  we  ought  to  make  such  a  Constitution  as  will 
commend  itself  to  the  intelligence  and  to  the  virtue  of  this  Commonwealth,  and  I  believe 
when  we  do  that  it  is  going  to  be  carried  by  the  intelligence  and  the  virtue  of  the  Com- 
monwealth. (Applause.)  That  is  what  I  am  here  for.  I  am  not  here  to  make  a  Con- 
stitution solely  for  a  party.  I  am  here  to  make  a  Constitution  for  the  best  interests  of 
all  the  people  of  Virginia;  and  I  believe  when  we  do  that  the  people  of  Virginia  will 
have  sense  enough  to  see  it,  and  that  they  are  going  to  approve  our  work.  Therefore  1 
am  willing  to  submit  it  to  the  people.  (Applause.) 

On  motion  of  Mr.  Walker,  the  committee  rose  and  the  President  resumed  the  chair. 

The  Convention  adjourned  until  to-morrow,  V/ednesday,  August  28,  1901,  at  12  o'clock 
meridian. 


WEDNESDAY,  August  28,  1901. 

The  Convention  met  at  twelve  o'clock  M. 

Prayer  by  Rev.  Walter  W.  Moore,  D.  D.,  of  Richmond. 

Mr.  R.  Walton  Moore,  chairman  of  the  Committee  on  the  Legislative  Department, 
made  the  following  report:  • 

To  the  President  of  the  Constitutional  Convention: 

The  Committee  on  the  Legislative  Department,  except  such  matters  as  come  within 
the  jurisdiction  of  other  standing  committees,  begs  leave  to  submit  its  report. 

Article  V.  of  the  present  Constitution  has  relation  to  the  legislative  department. 
Several  sections  of  that  article  are  adopted  without  any  modification  whatever.  Others 
are  only  slightly  modified.  By  modifying  some  and  by  adding  new  sections  a  number  of 
material  changes  are  made,  of  which  the  following,  briefly  indicated,  are  the  most  im- 
portant: 

1.  Members  of  the  House  of  Delegates  are  to  be  elected  for  a  term  of  four  years  and 
members  of  the  Senate  for  a  term  of  four  years. 

2.  Persons  holding  certain  county,  city,  and  other  offices  are  disqualified  from  serving 
in  the  General  Assembly. 

3.  Members  of  the  General  Assembly  are  to  be  ineligible  to  any  civil  office  of  profit 
unless  elected  by  the  people. 

4.  Regular  sessions  of  the  General  Assembly  are  to  be  quadrennial,  beginning  the 
second  Wednesday  in  January.   Such  sessions  are  to  continue  ninety  days,  and  extra  ses- 
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sions  are  to  continue  thirty  days,  and  the  members  are  not  to  receive  compensation  be- 
yond the  ninety-day  limit.  • 

5.  Safeguards  are  thrown  around  the  enactment  of  laws  by  requiring  that  every  bill, 
except  a  codification  bill  or  emergency  measures,  shall  be  referred  to  a  standing  com- 
mittee and  read  on  three  different  days  in  each  house;  printed  for  the  use  of  members; 
passed  in  each  House  by  a  recorded  vote  of  two-fifths  of  the  members  thereof;  and  pub- 
licly signed  by  the  presiding  officer  of  each  house. 

6.  The  General  Assembly  is  to  be  almost  entirely  relieved  of  the  right  to  enact  spe- 
cial, private,  and  local  laAvs. 

7.  Barring  general  appropriation  acts  and  emergency  acts,  no  law  is  to  take  effect 
until  ninety  days  after  the  adjournment  of  the  General  Assembly. 

8.  In  the  exercise  of  the  power  of  eminent  domain,  compensation  is  to  be  allowed  to 
owners  of  property  damaged,  as  well  as  to  the  owners  of  that  actually  taken. 

9.  The  expense  incident  to  sessions  of  the  General  Assembly  is  to  be  greatly  curtailed. 
Section  21  of  Article  V.  is  omitted. 

Section  4  of  Article  V.,  respecting  apportionment,  is  omitted,  until  the  Convention 
shall  decide  w^hat  committee  has  charge  of  that  matter. 

All  resolutions  and  ordinances  referred  to  the  committee  have  received  careful  con- 
sideration. Those  approved  are  substantially  embodied  in  the  sections  recommended. 
Many  are  disapproved  simply  upon  the  ground  that  the  subjects  which  they  embrace  may 
be  more  appropriately  dealt  with  by  the  General  Assembly  than  by  the  Convention. 
Others  are  beyond  the  jurisdiction  of  this  committee. 

The  committee  recommends  the  following  sections  as  a  substitute  for  i^rticle  V.  as  it 
now  is: 

The  sections  have  been  arranged  with  some  view  to  the  orderly  sequence  of  the 
various  provisions. 

To  each  section  a  short  explanatory  note  is  appended. 

Sec.  1.  The  legislative  power  of  this  State  shall  be  vested  in  a  General  Assembly, 
which  shall  consist  of  a  Senate  and  House  of  Delegates. 

(This  is  Section  1  of  Article  V.  of  the  present  Constitution.) 

Sec.  2.  The  House  of  Delegates  shall  be  elected  quadrennially  by  the  voters  of  the 
several  cities  and  counties  on  the  Tuesday  succeeding  the  first  Monday  in  November,  and 
shall  consist  of  not  more  than  one  hundred  and  not  less  than  ninety  members, 

(This  is  Section  2  of  Article  V.,  with  the  word  "quadrennially"  substituted  for  the 
word  "biennially"." 

Sec.  3.  The  Senate  shall  consist  of  not  more  than  forty  and  not  less  than  thirtj-three 
members.  They  shall  be  elected  for  the  term  of  four  years  for  their  respective  districts. 
Each  county,  city,  and  town  of  the  respective  districts  shall,  at  the  time  of  the  first  elec- 
tion of  its  delegate  and  delegates  under  this  Constitution,  vote  for  one  or  more  senators. 

(This  is  Section  3  of  Article  V.,  except  that  all  senators  are  elected  at  one  time  for  a 
term  of  four  years.) 

Sec,  4  

(This  section  in  Article  V,  deals  v\'ith  the  subject  of  apportionment,  which,  for  the 
reasons  hereinbefore  given,  the  committee  has  not  yet  considered.) 

Sec.  5.  Any  person  may  be  elected  senator  who,  at  the  time  of  election,  is  actually 
a  resident  within  the  district  and  qualified  to  vote  for  meinbers  of  the  General  Assembly 
and  eligible  to  ofiice  according  to  this  Constitution;  and  any  person  may  be  elected  a 
member  of  the  House  of  Delegates  who,  at  the  time  of  election,  is  actually  a  resident 
within  the  county,  city,  toAvn,  or  election  district,  and  qualified  to  vote  for  members  of 
the  General  Assembly  and  eligible  to  office  according  to  this  Constitution.  But  no  person 
holding  a  salaried  office  under  the  United  States  government  or  under  the  State  govern- 
ment, and  no  judge  of  any  court,  attorney  for  the  Commonwealth,  sheriff,  sergeant,  treas- 
urer, assessor  of  taxes,  commissioner  of  the  revenue,  collector  of  taxes,  or  clerk  of  any 
court  shall  be  a  member  of  either  house  of  the  General  Assembly  during  his  continuance 
in  office,  and  the  election  of  any  such  person  to  either  house  of  the  General  Assembly  shall 
vacate  any  such  office  held  by  him.  The  removal  of  any  person  elected  to  either  house  of 
the  General  Assembly  from  the  city,  county,  town,  or  district  for  which  he  is  elected 
shall  vacate  his  office. 

(This  is  Section  5  of  Article  V.,  so  altered  as  to  enlarge  the  class  of  officials  who  are 
to  be  disqualified  from  serving  in  the  General  Assembly.  The  present  provision  is  that 
"no  person  holding  a  salaried  office  under  the  State  gOA^ernment  shall  be  capable  of  being 
elected  a  member  of  either  house  of  the  General  Assembly'."  This  provision  was  intro- 
duced by  the  amendment  of  1876.  In  the  Constitution  of  1851  it  was  provided  that  "no 
person  holding  a  lucrative  office,  no  minister  of  the  gospel  or  priest  of  a  religious  denomi- 
nation, no  salaried  officer  of  any  bank,  corporation  or  company,  and  no  attorney  for  the 
Commonwealth,  shall  be  capable  of  being  elected  a  member  of  either  house  of  Assembly.") 

Sec,  6.  The  members  of  the  General  Assembly  shall  receive  for  their  services  a 
salary  to  be  ascertained  by  law  and  paid  otit  of  the  public  treasury;  but  no  act  increasing 
such  salary  shall  take  effect  until  after  the  end  of  the  term  for  which  the  members  of  the 
House  of  Delegates  voting  thereon  were  elected,  and  no  member  of  the  General  Assembly, 
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during  the  term  for  which  he  shall  have  been  elected,  shall  be  appointed  or  elected  to  any- 
civil  office  of  profit  in  the  State  except  offices  filled  by  election  by  the  people. 

(This  section  takes  the  place  of  Section  8  of  Article  V.  Its  concluding  provision 
makes  a  change  as  to  the  eligibility  of  members  to  be  elected  or  appointed  to  office  during 
their  legislative  terms.) 

Sec.  7.  The  General  Assembly  shall  meet  on  the  second  Wednesday  in  January  next 
succeeding  the  election  of  members  thereof.  It  shall  meet  in  regular  session  once  in  four 
years,  and  not  oftener  unless  convened  by  the  Governor  in  the  manner  prescribed  in  this 
Constitution.  No  session  of  the  General  Assembly,  after  the  first  under  this  Constitution, 
shall  continue  longer  than  ninety  days  without  the  concurrence  of  three-fifths  of  the 
members  elected  to  each  House,  in  which  case  the  session  may  be  extended  for  a  further 
period  not  exceeding  thirty  days.  Except  for  the  first  session  held  under  this  Constitu- 
tion, members  shall  be  allowed  and  shall  receive  a  salary  for  not  exceeding  ninety  days 
at  any  regular  session  and  for  not  exceeding  thirty  days  at  any  extra  session.  Neither 
house  of  the  General  Assembly  shall,  without  the  consent  of  the  other,  adjourn  for  more 
than  three  days,  nor  to  any  other  place  than  that  in  which  the  two  houses  shall  be  sit- 
ting. A  majority  of  the  members  elected  to  each  house  shall  constitute  a  quorum  to  do 
business,  but  a  smaller  number  may  adjourn  from  day  to  day,  and  shall  have  the  power 
to  compel  the  attendance  of  absent  members  in  such  manner  and  under  such  penalty  as 
each  house  may  prescribe. 

(This  takes  the  place  of  Section  6  of  Article  V.  The  new  provisions  fix  the  day  of 
meeting  of  the  General  Assembly  and  limit  the  compensation  of  members.) 

Sec.  8.  The  House  of  Delegates  shall  choose  its  own  Speaker;  and  in  the  absence  of 
the  Lieutenant-Governor,  or  when  he  shall  exercise  the  office  of  the  Governor,  the  Senate 
shall  choose  from  their  own  body  a  President  pro  temvore;  and  each  house  shall  appoint 
its  own  officers,  settle  its  own  rules  of  proceeding,  and  direct  writs  of  election  for  supply- 
ing intermediate  vacancies:  but  if  vacancies  shall  occur  during  the  recess  of  the  General 
Assembly,  such  writs  may  be  issued  by  the  Governor,  under  such  regulations  as  may  be 
prescribed  by  law.  Each  house  shall  judge  of  the  election,  qualification,  and  returns  of 
its  members;  may  punish  them  for  disorderly  behavior,  and,  with  the  concurrence  of 
two-thirds,  expel  a  member. 

(This  is  Section  7  of  Article  V.) 

Sec.  9.  The  members  of  the  General  Assembly  shall,  in  all  cases  except  treason, 
felony,  or  breach  of  the  peace,  be  privileged  from  arrest  during  the  sessions  of  their  re- 
spective houses;  and  for  any  speech  or  debate  in  either  house  they  shall  not  be  ques- 
tioned in  any  other  place.  They  shall  not  be  subject  to  arrest,  under  any  civil  process, 
during  the  sesions  of  the  General  Assembly,  nor  for  fifteen  days  next  before  the  con- 
vening and  after  the  termination  of  each  session. 

(This  is  Section  11  of  Article  V.) 

Sec.  10.  Each  house  of  the  General  Assembly  shall  keep  a  journal  of  its  proceed- 
ings, which  shall  be  published  from  time  to  time,  and  the  yeas  and  nays  of  the  members 
of  either  house  on  any  question  shall,  at  the  desire  of  one-fifth  of  those  present  and  in 
the  cases  hereinafter  provided,  be  entered  on  the  Journal. 

(This  is  substantially  Section  10  of  Article  V.,  a  clause  being  omitted  relative  to  the 
subject  covered  by  the  next  following  section.) 

Sec.  11.  No  law  shall  be  enacted  except  by  bill,  A  bill  may  originate  in  either  of 
the  two  houses  of  the  General  Assembly  to  be  approved  or  rejected  by  the  other,  and  may 
be  amended  by  either  with  the  consent  of  the  other. 

No  bill  shall  become  a  law  unless  it  shall  have  been  (a)  referred  to  a  committee  of 
each  house,  acted  upon  by  such  committee  in  session  and  returned  therefrom;  (&)  printed 
for  the  use  of  members  prior  to  its  passage  by  the  house  in  which  it  originated;  (c)  read 
at  length  on  three  different  calendar  days  in  each  house;  and  id)  on  its  final  passage  in 
each  house,  the  vote  shall  have  been  taken  by  the  yeas  and  nays,  the  names  of  the  mem- 
bers voting  for  and  against  the  bill  entered  on  the  Journal,  and  two-fifths  of  the  members 
elected  to  each  house,  including  a  majority  of  those  present,  shall  vote  and  be  recorded  as 
voting  in  its  favor,  except  that  no  bill  which  imposes,  continues,  or  revives  any  appropria- 
tion of  public  or  trust  money  or  property,  or  releases,  discharges  or  commutes  any  claim 
or  demand  of  the  State,  shall  be  passed  which  does  not  receive  the  support  of  a  majority 
of  all  the  members  elected  to  each  house,  the  vote  in  each  house  to  be  taken  by  the  yeas 
and  nays,  and  the  names  of  the  members  voting  for  and  against  the  bill  to  be  entered  on 
the  Journal.  But  in  the  case  of  a  bill  codifying  the  laws  of  the  State,  or  in  any  case  of 
emergency,  expressed  by  a  vote  of  four-fifths  of  the  members  present  in  each  house,  taken 
by  the  yeas  and  nays  aiid  the  names  of  the  members  voting  for  and  against  to  be  entered 
on  the  Journal  such  printing  or  reading,  or  both,  may  be  dispensed  with. 

It  shall  be  within  the  power  of  either  house,  by  a  vote  of  two-fifths  of  the  members 
elected  thereto,  including  a  majority  of  those  present,  taken  by  the  yeas  and  nays  and 
the  names  of  the  members  voting  for  and  against  to  be  entered  on  the  Journal,  to  dis- 
charge a  committee  from  the  consideration  of  any  bill  which  it  has  refused  or  failed  to 
return,  and  thereupon  to  proceed  with  the  consideration  of  the  bill  as  if  it  had  been 
returned  from  the  committee. 
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No  amendment  to  a  bill  by  one  house  shall  be  concurred  in  by  the  other,  nor  shall 
a  report  of  a  committee  of  conference  be  adopted  hj  either  house,  except  by  a  vote  of  two- 
fifths  of  the  members  elected  thereto,  including  a  majority  of  those  present,  the  vote  to  be 
taken  by  the  yeas  and  nays  and  the  names  of  the  members  voting  for  and  against  to  be 
entered  on  the  Journal. 

The  presiding  officer  of  each  house  shall,  in  the  presence  of  the  house  over  whicn  he 
presides,  sign  every  bill  that  has  been  passed  by  both  houses  and  duly  enrolled.  Im- 
mediately before  this  is  done,  all  other  btisiness  being  suspended,  the  title  of  the  bill 
shall  be  publicly  read.    The  fact  of  signing  shall  be  entered  on  the  Journal. 

(This  section  is  almost  entirely  new.  It  covers  the  provision  of  Section  11,  Article 
X.,  requiring  a  majority  of  the  members  elected  to  each  house  to  approve  bills  appro- 
priating public  money.  Attention  is  called  to  the  fact  that  Section  8,  Article  IV.,  provides 
that  a  bill  may  be  passed,  notwithstanding  the  Governor's  veto,  by  a  vote  of  two-tliirds 
of  the  members  present  in  each  house.  If  it  is  wise  to  require  a  vote  of  two-fifths  of  the 
members  elected  to  each  house  of  the  original  passage  of  a  bill,  it  is  perhaps  wise  to  re- 
quire a  larger  vote  to  override  a  veto.) 

Sec.  12.  There  shall  be  appointed  a  Joint  Committee  of  the  General  Assembly,  con- 
sisting of  seven  members  appointed  by  the  House  of  Delegates  and  five  members  appointed 
by  the  Senate,  which  shall  be  a  standing  committee  on  special,  private  and  local  legisla- 
tion. Before  being  referred  to  a  committee,  as  provided  by  section  11,  any  special,  pri- 
vate or  local  bill  introduced  in  either  house  shall  be  referred  to  and  considered  by  such 
Joiut  Committee  and  rettirned  therefrom  to  the  house  in  which  it  originated  with  a 
statement  in  writing  as  to  whether  the  object  of  the  bill  can  be  accomplished  under  gen- 
eral law  or  by  a  court  proceeding,  wheretipon  the  bill,  with  the  accompanying  statement 
shall  be  referred  and  take  the  cotirse  provided  said  section  11.  It  shall  be  within  the 
powder  of  the  house  in  which  the  bill  originated,  by  a  vote  of  tw^o-fifths  of  the  members 
elected  thereto,  including  a  majority  of  those  present,  taken  by  the  yeas  and  nays  and 
the  names  of  the  members  voting  for  and  against  to  be  entered  on  the  Journal,  to  dis- 
charge the  said  Joint  Committee  from  the  consideration  of  any  sucli  bill  which  it  refuses 
or  fails  to  return,  and  thereupon  to  proceed  with  the  consideration  of  the  same  as  if  it 
had  been  regularly  returned. 

(This  is  a  new  section.) 

Sec.  13.  No  law  shall  embrace  more  than  one  object,  which  shall  be  expressed  in  its 
title;  nor  shall  any  law  be  revived  or  amended  with  reference  to  its  title,  but  the  act 
revived  or  the  section  amended  shall  be  re-enacted  and  published  at  length. 

(This  is  Section  15  of  Article  V.) 

Sec.  14.  No  law,  except  a  general  appropriation  law,  shall  take  effect  until  ninety 
days  after  the  adjournment  of  the  session  of  the  General  Assembly  at  which  it  is  enacted, 
unless,  in  case  of  an  emergency  (which  emergency  shall  be  expressed  in  the  preamble  or 
in  the  body  of  the  bill),  the  (3^eneral  Assembly  shall  otherwise  direct  by  a  vote  of  four- 
fifths  of  the  members  present  in  each  house,  such  vote  to  be  taken  by  the  yeas  and  nays 
and  the  names  of  the  members  voting  for  and  against  entered  on  the  Journal. 

(This  is  a  new  section.) 

Sec.  15.  Tlie  governor,  lieutenant-governor,  judges,  and  all  others  offending  against  the 
State  by  maladministration,  corruption,  neglect  of  duty,  or  other  high  crime  or  mis- 
demeanor, shall  be  impeachable  by  the  Hotise  of  Delegates,  and  be  prosecuted  before  the 
Senate,  which  shall  have  the  sole  power  to  try  impeachment.  When  sitting  for  that  pur- 
pose, they  shall  be  on  oath  or  affirmation,  and  no  person  shall  be  convicted  without  the 
concurrence  of  two-thirds  of  the  members  present.  Jtidgment  in  case  of  impeachment 
shall  not  extend  further  than  to  removal  from  office  and  disqualification  to  hold  and  enjoy 
any  office  of  honor,  trust,  or  profit  under  the  Commonwealth;  but  the  party  convicted 
shall  nevertheless  be  subject  to  indictment,  trial,  judgment,  and  punishment  according 
to  lav\'.  The  Senate  may  sit  during  the  recess  of  the  General  Assembly  for  the  trial 
of  impeachment. 

(This  is  Section  16  of  Article  V.) 

Sec.  15.  The  whole  number  of  members  which  the  State  may  at  any  time  be  entitled 
in  the  House  of  Representatives  of  the  United  States  shall  be  apportioned,  as  nearly  as 
may  be,  amongst  the  several  counties,  cities,  and  towns  of  the  State  according  to  their 
population. 

In  the  apportionment,  the  State  shall  be  divided  into  districts  corresponding  in 
number  with  the  representatives  to  which  it  may  be  entitled  in  the  House  of  Representa- 
tives of  the  Congress  of  the  United  States,  which  shall  be  formed,  respectively,  of  con- 
tiguous cotmties,  cities,  and  tov^is;  be  compact,  and  include,  as  nearly  as  may  be,  an 
equal  number  of  population. 

(This  section  is  made  up  of  Sections  12  and  13  of  Article  V.) 

Sec.  17.  The  manner  of  conducting  and  making  returns  of  elections,  of  determining 
contested  elections,  and  of  filling  vacancies  in  office,  in  cases  not  specially  provided  for 
by  this  Constitution,  shall  be  prescribed  by  law,  and  the  General  Assembly  may  declare 
the  cases  in  which  any  office  shall  be  deemed  vacant  v^^here  no  provision  is  made  for  that 
ptirpose  in  this  Constitution. 
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(This  is  Section  22  of  Article  V.) 

Sec.  18.  The  Legislature  shall  have  power  to  provide  for  the  government  of  cities 
and  towns,  and  to  establish  such  courts  therein  as  may  be  necesary  for  the  administra- 
tion of  justice. 

(This  is  Section  23  of  Article  V.  It  is  retained  without  change  pending  the  action 
of  the  Judiciary  Committee  and  the  Committee  on  Cities  and  Towns.) 

Sec.  19.  The  General  Assembly  shall  have  power,  by  a  two-thirds  vote,  to  remove 
disabilities  incurred  under  clause  third,  section  one,  article  third,  of  this  Constitution, 
with  reference  to  duelling. 

(This  is  Section  24  of  Article  V.  If  this  or  a  similar  provision  is  placed  in  the  new 
Constitution,  as  recommended  by  the  committee,  it  should  appear  in  that  portion  of  the 
instrument  relating  to  the  elective  franchise,  etc.) 

Sec.  20.  The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended  unless 
when,  in  cases  of  invasion  or  rebellion,  the  public  safety  may  require  it.  The  General 
Assembly  shall  not  pass  any  bill  of  attainder,  or  any  ex  post  facto  law,  or  any  law  impair- 
ing the  obligation  of  contracts,  or  any  law  abridging  the  freedom  of  speech  or  of  the  press. 
It  shall  not  enact  any  law  whereby  private  property  shall  be  taken  or  damaged  for  public 
uses,  without  just  compensation;  but  beyond  compensation  for  property  actually  taken, 
damages  allowed  shall  be  subject  to  abatement  by  allowing  for  benefits  conferred.  No 
man  shall  be  compelled  to  frequent  or  support  any  religious  worship,  place,  or  ministry 
whatsoever,  nor  shall  any  man  be  enforced,  restrained,  molested,  or  burthened  in  his  body 
or  goods,  or  otherwise  suffer  on  account  of  his  religious  opinions  or  belief,  but  all  men 
shall  be  free  to  profess,  and  by  argument  to  maintain,  their  opinion  in  matters  of  reli- 
gion, and  the  same  shall  in  no  wise  affect,  diminish,  or  enlarge  their  civil  capacities.  And 
the  General  Assembly  shall  not  prescribe  any  religious  test  whatever,  or  confer  any 
peculiar  privileges  or  advantages  on  any  sect  or  denomination,  or  pass  any  law  requiring 
or  authorizing  any  religious  society,  or  the  people  of  any  district  within  this  Common- 
wealth, to  levy  on  themselves  or  others  any  tax  for  the  erection  or  repair  of  any  house  of 
public  worship,  or  for  the  support  of  any  church  or  ministry,  but  it  shall  be  left  free  to 
every  person  to  select  his  religious  instructor,  and  to  make  for  his  support  such  private 
contract  as  he  shall  please. 

(This  is  Section  14  of  Article  V.  with  a  nev/  provision  providing  compensation  for 
property  damaged  for  public  use.) 

Sec.  21.  The  General  Assembly  shall  not  grant  a  charter  of  incorporation  to  any 
church  or  religious  denomination,  but  may  secure  the  title  to  church  property  to  an 
extent  to  be  limiited  by  law. 

(This  is  Section  17  of  Article  V.) 

Sec.  22.    No  lottery  shall  hereafter  be  authorized  by  law;  and  the  buying,  selling, 
or  transferring  of  tickets  or  chances  in  any  lottery  shall  be  prohibited. 
(This  is  Section  18  of  Article  V.) 

Sec.  23.  No  new  county  shall  be  formed  with  an  area  of  less  than  six  hundred 
square  miles;  nor  shall  the  county  or  counties  from  which  it  is  formed  be  reduced  below 
that  area;  nor  shall  any  county  having  a  population  of  less  than  ten  thousand  be  deprived 
of  more  than  one-fifth  of  such  population;  nor  shall  a  county  having  a  larger  population 
be  reduced  below  eight  thousand.  But  any  county  the  length  of  which  is  three  times 
its  mean  breadth,  or  which  exceeds  fifty  miles  in  length,  may  be  divided  at  the  discretion 
of  the  General  Assembly.  In  all  general  elections  the  voters  in  any  county  not  entitled 
to  separate  representation  shall  vote  in  the  same  election  district. 

(This  is  Section  19  of  Article  V.,  without  change  pending  any  action  that  may  be 
taken  by  the  Committee  on  Counties.) 

Sec.  24.  The  General  Assembly  shall  confer  on  the  courts  power  to  grant  divorces, 
change  the  names  of  persons  and  direct  the  sale  of  estates  belonging  to  infants  and  other 
persons  under  legal  disabilities,  but  shall  not,  by  special  legislation,  grant  relief  in  such 
cases,  or  in  any  other  case  of  which  the  courts  or  other  tribunals  may  have  jurisdiction. 
Nor  shall  the  General  Assembly  enact  any  local,  special  or  private  law  in  the  following 
enumerated  cases: 

1.  For  the  punishment  of  crimes. 

2.  Providing  a  change  of  venue  in  civil  or  criminal  cases. 

3.  Regulating  the  practice  or  the  jurisdiction  of  or  changing  the  rules  of  evidence  in 
any  judicial  proceeding  or  injury  before  the  courts  or  other  tribunals,  or  providing  or 
changing  the  methods  of  collecting  debts  or  enforcing  judgments,  or  prescribing  the  effect 
of  judicial  sales  of  real  estate. 

4.  Changing  or  locating  county  seats. 

5.  For  the  assessment  and  collection  of  taxes. 

6.  Extending  the  time  for  the  assessment  or  collection  of  taxes. 

7.  Exempting  property  from  taxation. 

8.  Remitting,  releasing,  postponing,  or  diminishing  any  obligation  or  liability  of 
any  person,  corporation,  or  association  to  this  State  or  to  any  political  subdivision 
thereof. 
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9.  Refunding  money  lawfully  paid  into  the  treasury  of  the  State  or  the  treasury  of 
any  political  subdivision  thereof. 

10.  Granting  out  of  the  treasury  of  the  State  or  granting  or  authorizing  to  be  granted 
out  of  the  treasury  of  any  political  subdivision  thereof,  any  extra  compensation  to  any 
public  officer,  servant,  agent  or  contractor. 

11.  For  conducting  elections  or  designating  the  places  of  voting. 

12.  To  give  effect  to  invalid  deeds,  wills,  leases  or  other  instruments. 

13.  Regulating  labor,  trade,  mining  or  manufacturing  or  regulating  the  rate  of 
interest  on  money. 

14.  Granting  any  pension  or  pensions. 

15.  Creating,  increasing  or  decreasing  or  authorizing  to  be  created,  increased  or  de- 
creased the  salaries,  fees,  percentages  or  allowances  of  public  officers  during  the  term 
for  which  they  are  elected  or  appointed. 

IG.  Authorizing  the  opening,  altering,  maintaining  or  vacating  of  roads,  highways, 
streets,  alleys,  town  plats,  cemeteries,  graveyards,  or  public  grounds  not  owned  by 
the  State. 

17.  Authorizing  any  corporation,  association  or  individual  to  own  or  operate  wharves, 
ferries,  bridges,  roads,  or  turnpikes. 

18.  Declaring  streams  navigable  or  authorizing  the  construction  of  booms  or  dams 
therein,  or  the  removal  of  obstructions  therefrom. 

19.  Affecting  toll-gates  or  regulating  tolls. 

20.  Affecting  or  regulating  fencing  or  the  boundaries  of  land  or  the  running  at  large 
of  stock. 

21.  For  the  protection  of  game  or  fish,  or  for  the  regulation  of  the  killing  and  the 
taking  thereof. 

22.  Creating  corporations,  or  amending,  renewing,  or  extending  the  charters  there- 
of, except  such  municipal,  charitable,  educational,  penal  or  reformatory  corporations 
as  may  be  under  the  control  of  the  State. 

23.  Granting  to  any  corporation,  association  or  individual  any  special  or  exclusive 
right,  privilege  or  immunity. 

24.  Naming  or  changing  the  name  of  any  corporation  or  association. 

25.  Remitting  the  forfeiture  of  the  charter  of  any  corporation  except  upon  the  condi- 
tion that  such  corporation  shall  thereafter  hold  its  charter  subject  to  the  provisions  of 
this  Constitution  and  the  laws  passed  in  pursuance  thereof. 

2G.  Exempting  any  corporation,  association  or  individual  from  the  operation  of  any 
geneial  law,  or  from  the  operation  of  any  provision  thereof,  or  suspending  the  operation 
of  any  general  law  or  any  provision  thereof,  for  the  benefit  of  any  corporation,  associa- 
tion or  individual.  But  the  General  Assembly  may  repeal  any  local,  special  or  private 
law. 

(With  the  exception  of  the  provision  as  to  divorce,  change  of  names  of  persons,  and 
the  sales  of  real  estate  of  infants  and  those  under  other  legal  disabilities,  which  are  not 
contained  in  Section  20,  Article  V.,  this  section  is  new.) 

Sec.  25.  In  all  the  cases  enumerated  in  the  last  section,  and  in  every  other  case 
which,  in  its  judgment,  may  be  provided  for  by  general  laws,  the  General  Assembly 
shall  enact  general  laws.  Any  such  general  law  shall  be  subject  to  amendment  or  repeal, 
but  the  amendment  or  partial  repeal  thereof  shall  not  operate,  directly  or  indirectly,  to 
enact,  and  shall  not  have  the  effect  of  the  enactment  of  a  special,  private  or  local  law. 

No  general  law  shall  surrender  or  suspend  the  right  and  power  of  the  State  to  tax 
corporations  and  corporate  property. 

(This  is  a  new  section.) 

Sec.  26.  The  General  Assembly  may,  by  general  laws,  confer  upon  such  county,  city, 
town  and  other  authorities  as  it  may  think  proper,  such  powers  of  local  and  special  legis- 
lation and  administration  as  it  may  from  time  to  time  deem  expedient. 

(This  is  a  new  section.) 

Sec.  27.  The  Secretary  of  the  Commonwealth  shall  be  the  keeper  of  the  rolls  of  this 
State;  and  after  the  adjournment  of  each  session  of  the  General  Assembly  the  clerks  of 
the  Senate  and  House  of  Delegates  shall  turn  over  to  the  Secretary  of  the  Common- 
wealth all  the  acts  and  resolutions  of  the  General  Assembly,  and  the  records  and  papers 
of  their  respective  houses,  and  all  the  book's  and  maps  belonging  to  the  several  standing 
committees  of  their  respective  houses;  and  at  the  commencement  of  each  session  of  the 
General  Assembly  the  same  shall  be  returned  to  the  clerks  of  the  two  houses,  to  be  again 
returned  to  the  Secretary  of  the  Commonwealth  at  the  final  adjournment  of  the  sessions. 

The  General  Assembly  shall  provide  by  general  law  the  number  of  employees  of  the 
Senate  and  House  of  Delegates,  and  shall  by  general  law  fix  the  per  diem  or  salary  of  all 
of  said  employees  to  compensate  them  for  the  time  actually  employed  in  the  discharge 
of  their  respective  duties. 

(This  is  a  new  section.) 

Upon  a  few  points,  the  conclusions  of  the  committee  are  not  unanimous,  and  the 
13— Const.  Deb 
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right  of  opposition  is  reserved  to  individual  members,  without  a  formal  submission  of 
their  views  in  advance  of  the  report  being  considered  by  the  Convention. 

Respectfully, 

R.  WALTON  MOORE, 

Chairman, 

WM.  GORDON  ROBERTSON, 

HILL  CARTER, 

N.  B.  WESTCOTT, 

R.  TURNBULL, 

J.  B.  RICHMOND, 

J.  M.  HOOKER, 

T.  W.  HARRISON, 

JOHN  W.  LAWSON, 

J.  M.  QUARLES, 

ROBERT  W.  BLAIR. 

Mr.  Turnbull  submitted  the  following  minority  report: 

To  the  President  and  Mem'bers  of  the  Constitutional  Convention : 

The  undersigned  members  of  the  Committee  on  the  Legislative  Department  beg  leave 
respectfully  to  report  to  the  Convention  that  they  differ  with  the  other  members  of  the 
Committee  in  reference  to  the  following  matter,  viz: 

Resolution  No.  74,  of  which  Mr.  W.  F.  Dun  aw  ay  is  the  patron,  was  referred  to  the 
committee,  and  is  in  the  following  words: 

Be  it  ordained  by  the  people  of  Virginia,  in  Convention  assembled,  that  neither  the 
General  Assembly  nor  the  authorities  of  any  city,  town,  county,  district  or  other  public 
corporation  shall  appropriate  any  money  or  other  personal  property,  or  grant  any  real 
estate  to  any  church  or  sectarian  society,  or  help  to  maintain  or  support  any  society, 
association  or  institution  whatever,  which  is  entirely  or  partly,  directly  or  indirectly,  con- 
trolled by  any  church  or  sectarian  society,  or  appoint  any  person  to  perform  religious 
services  or  make  any  appropriation  for  the  payment  thereof.  And  afterwards  the  same 
patron  introduced  in  the  Convention  resolution  No.  132,  which  was  also  referred  to  said 
committee,  and  is  in  the  following  words: 

Resolved,  That  no  appropriation  of  public  funds  shall  be  made  to  any  charitable, 
industrial,  or  educational  institution  which  is  not  owned  and  controlled  by  the  State. 
And  when  the  said  committee  took  up  said  resolutions  for  consideration,  a  member  of 
said  committee  moved  as  a  substitute  for  both  of  said  resolutions  the  following: 

No  appropriation  of  public  funds,  or  personal  property,  or  real  estate  shall  be  made 
by  the  General  Assembly,  or  bj^  the  authorities  of  any  city,  town,  county,  district  or  other 
municipal  corporation  to  any  church  or  sectarian  society,  association  or  institution  of  any 
kind  whatever  which  is  entirely  or  partly,  directly  or  indirectly,  controlled  by  any  church 
or  sectarian  society,  or  make  any  appropriation  for  paying  for  any  religious  services;  nor 
shall  any  like  appropriation  be  made  to  any  charitable,  industrial  or  educational  institu- 
tion which  is  not  owned  or  controlled  by  the  State,  or  by  such  city,  town,  county,  district 
or  other  municipal  corporation,  and  asked  that  said  substitute  be  adopted  and  reported 
by  the  committee  as  a  part  of  the  Constitution.  But  the  majority  of  the  committee  re- 
fused to  adopt  said  substitute,  and  also  refused  to  adopt  either  of  the  resolutions  of  Mr. 
Dunaway. 

Therefore,  we,  the  undersigned  members  of  said  committee,  being  impressed  with 
the  fact,  and  deeming  it  of  the  uttermost  importance  that  church  and  State  shall  be  kept 
entirely  separate  and  distinct,  and  that  no  appropriation  shall  be  made  of  taxes  collected 
from  the  people  in  any  form  to  sectarian  societies  or  institutions  of  any  kind,  nor  to  chari- 
table, industrial  or  educational  institutions,  except  such  as  are  owned  or  controlled  by  the 
State  or  by  the  municipality  making  the  appropriation,  respectfully  dissent  from  the 
views  of  the  majority  of  the  committee,  and  recommend  that  the  substitute  above  re- 
ferred to  be  adopted  by  the  Convention  as  one  of  the  clauses  of  the  Constitution. 

Respectfully  submitted, 

R.  TURNBULL, 
J.   B.  RICHMOND, 
HILL  CARTER, 
N.  B.  WESTCOTT, 
J.  M.  QUARLES. 

On  motion  of  Mr.  Pettit,  the  Convention  resolved  itself  into  Committee  of  the  Whole,, 
for  the  purpose  of  further  considering  the  reports  from  the  Committee  on  Preamble  and 
Bill  of  Rights,  Mr.  Turnbull  in  the  chair. 

Mr.  Cameron:  Mr.  Chairman,  if  the  pending  amendment  to  the  preamble,  reported 
by  the  majority  of  the  Committee  on  Bill  of  Rights  was  open  to  no  other  objection  than 
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the  absolute  inappropriateness  of  its  phraseology,  I  should  feel  compelled  to  oppose  it. 
Because  the  language  proposed  would  not  applj^  in  any  case,  no  matter  whether  the  result 
of  our  labors  here  should  be  submitted  to  the  existing  electorate,  to  the  electorate  pro- 
posed by  the  new  Constitution,  or  should  be  proclaimed  by  this  body;  for  the  preamble 
must  be  a  portion  of  the  instrument  known  as  the  Constitution,  of  which  the  Bill  of 
Rights  is  a  part,  and  after  having  been  voted  on  affirmatively  by  any  electorate  it  would 
be  ordained,  not  proposed,  by  the  people  of  Virginia,  in  any  event,  whether  acted  on  by 
this  Convention  or  affirmatively  voted  on  by  any  electorate  of  the  people  of  Virginia.  I 
will  also  state  that  I  did  not  approve  of  the  language  reported  by  the  majority  of  the 
committee,  and  at  the  proper  time  I  shall  offer  an  amendment  covering  my  views  on  that 
subject. 

Just  now  the  issue  before  this  house  is  to  be  sought  in  the  deductions  made  from 
and  hung  upon  the  amendment  proposed  to  the  preamble  by  the  gentleman  from  Pulaski 
(Mr.  Wysor).  There  have  been  able  arguments  on  both  side  of  the  subject.  My  first 
difficulty  in  approaching  a  discussion  of  this  miatter  is  the  comprehensiveness,  the  clear- 
ness and  the  invincibility  of  the  argument  which  have  been  advanced  by  gentlemen  who 
hold  the  view  which  I  do  on  this  subject.  I  can  hardly  hope  to  improve  upon  the  legal 
demonstration  laid  before  you  in  precise  and  massive  form  by  that  accomplished  jurist, 
the  gentleman  from  Hanover  (Mr.  Carter).  Nor  can  I  add  anything  to  the  acute  argu- 
ment and  the  equally  acute  production  of  precedents  submitted  to  this  body  on  yester- 
day by  the  gentleman  from  Culpeper  (Mr.  Barbour),  in  a  manner  w^orthy  of  his  great 
Virginian  ancestors.  I  am  limited  in  that  respect  to  some  repetition  of  what  they  have 
said,  although  I  shall  try  to  illustrate  the  truths  they  have  advanced,  and  perhaps  add 
some  new  cases  of  precedent. 

Another  difficulty  that  confronts  me  at  the  threshold  of  the  remarks  which  I  feel 
compelled  to  intrude  upon  your  patience,  is  the  variety  of  standpoints  occupied  by  gentle- 
men on  the  other  side.  The  gentleman  from  Warren  (Mr.  O'Flaherty)  begins  right.  He- 
bases  himself  upon  the  immutable,  unchangeable  and  irrefutable  power  of  this  Conven- 
tion, as  a  part  of  its  power  to  make  a  Constitution,  to  complete  the  making  by  proclaim- 
ing it  or  selecting  the  electorate  to  which  it  shall  be  submitted.  But  from  that  stand- 
point, accurate  and  not  to  be  successfully  gainsaid,  he  wanders  forth  until  finally  his; 
situation  can  only  be  adequately  compared  to  that  of  a  steamer  wallowing  in  the  trough; 
of  the  sea,  after  exploding  its  own  boilers,  and  lost  in  a  fog  of  its  own  creation. 
( Laughter. ) 

The  distingtiished  gentleman  from  the  county  of  Frederick  (Mr.  Harrison),  for 
whose  legal  ability  I  have  the  profoundest  respect  and  from  whom  I  had  expected  a 
most  incisive  argument  on  the  right  side  of  any  legal  proposition  before  this  house,  has, 
in  my  humble  judgment,  Mr.  Chairman,  gone  further  afield  and  proclaimed  the  most  abso- 
lute heresy  yet  pronounced  upon  this  floor  dtiring  the  discussion  of  this  subject.  I  can  only 
account  for  it  by  the  fact  that  he  has  fallen  under  the  influence  resulting  from  constant 
association  with  the  gentleman  from  Appomattox  (Mr.  Flood),  so  tha.t  his  usual  and 
proverbial  legal  acumen  has  been  overcome  by  a  flood  of  erroneous  impressions.  (Laugh- 
ter and  applause.) 

And  the  gentleman  from  Pulaski  (Mr.  Wysor),  last  but  by  no  means  least,  primus: 
inter  pares  of  the  knighthood  of  error  on  this  floor,  comes  forward  to  offer  j'ou  not  the- 
milk  diet  from  which  was  drawn  my  humble  capacity  to  defend  my  position,  but  de- 
claring at  the  outset  of  his  very  interesting  address  that  he  proposed  to  regale  you  on 
all  subjects  appertaining  to  the  great  work  of  Constitution  making,  with  the  meat  that 
was  fit  for  strong  men. 

Meat!  What  did  I  look  for,  then?  More  quotations  from  the  fathers;  cogent  state- 
ments of  the  immutable  principles  on  which  our  liberty  has  grown  to  the  present  fair 
structure,  until  we  now  look  forth  upon  an  edifice  of  freedom  which  has  broadened 
slowly,  from  age  to  age,  from  precedent  to  precedent.  But  instead,  imagine  my  disap- 
pointment when  the  meat  he  had  promised  us  turned  out  to  be  the  baked  meat  of  the- 
oath  funeral,  studied  up  for  six  weeks  and  rehashed  here  for  the  benefit  of  the  strong 
men  upon  this  floor.    (Laughter.)    He  derided  the  milk  diet  upon  which  Virginia  of  old 


196 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


raised  her  generations  of  warriors  and  statesmen.  He  forgot  that  the  Highest  Authority 
of  all  had  not  insisted  on  meat  as  the  preparation  for  good  counsel  and  accurate  state- 
ment, but  had  said  that  from  the  mouths  of  babes  and  sucklings  shall  come  forth  wis- 
dom. 

The  gentleman  thought  I  was  unfortunate  in  my  illustrations  and  quotations.  He 
swept  with  the  ease  of  an  omniverous  student  through  all  the  territory  of  literature 
sacred  and  profane.  With  characteristic  modesty  he  said  Solon  had  made  a  mistake. 
(Laughter.)  Perhaps  that  was  the  result  of  this  meat,  for  certainly  upon  some  meat, 
not  accessible  as  a  diet  to  the  rest  of  us,  has  this  C^sar  fed  that  he  should  be  so  great. 
(Laughter.)  Solon,  by  the  way,  said  that  in  the  making  of  a  government  the  task  before 
the  statesman  was  not  that  which  is  ideal,  but  that  which  is  practicable. 

The  gentleman  from  Pulaski  cut  his  meteoric  way  through  the  broad  field  of  litera- 
ture, sacred  and  profane  and  legal,  and  cited  names  from  ancient  history,  and  Mr.  Morton 
and  the  gentleman  from  Appomattox  (Mr.  Flood),  of  modern  times.  He  betrayed  such 
a  versatility  that  it  occurred  to  me  that  appropriately,  with  all  respect,  might  be  applied 
to  him  the  remark  which  Sydney  Smith  addressed  to  that  universal  English  genius. 
Lord  Brougham,  when  he  was  elevated  to  the  Chancellorship  of  England.  When  Sydney 
Smith  heard  it,  he  said,  "If  Brougham  knew  a  little  law,  he  would  know  a  little  some- 
thing about  everything.  (Laughter.) 

Now,  I  do  not  propose  to  go  over  the  track  of  the  discussion  on  the  oath  question. 
That  is  res  ad  judicata.  The  reasons  I  gave  for  my  position  in  that  case  were  amply  sus- 
tained by  eight-tenths  of  the  delegates  on  this  floor.  That  is  settled  and  my  allusion  to 
it  at  all  is  only  to  answer,  if  I  can,  some  of  the  humorous  and  not  at  all  ill-humored, 
comments  upon  my  personal  utterances  made  by  the  gentleman  who  offered  this  amend- 
ment. 

He  says  I  am  a  failure  as  a  maker  of  maxims.  When  I  said  that  no  sovereign  on 
earth  took  an  oath,  I  meant,  and  I  suppose  the  minds  I  was  addressing  v/ere  educated 
enough  in  that  direction  to  understand  I  meant  that  no  sovereign  on  earth  was  required 
to  take  an  oath  which  limited  that  sovereignty  or  the  power  to  exercise  it. 

When  the  gentleman's  correspondent,  Mr.  Morton,  of  Pulaski,  also  (laughter),  quotes 
King  Edward,  he  shows  a  lack  of  familiarity  with  the  history  and  the  Constitution  of  the 
English  throne.  The  very  good  fellow  who,  on  stated  occasions,  is  enveloped  in  a  velvet 
gown  and  wears  a  diadem  upon  his  head  and  carries  a  scepter  in  his  hand,  is  no  more  a 
sovereign  than  the  President  of  the  United  States.  Since  the  settlement  of  William  and 
Mary,  after  the  expulsion  of  James,  the  last  Stuart,  from  the  throne  of  England,  it  has 
been  acknowledged,  and  it  has  been  inserted  as  a  part  of  the  written  law  of  England, 
that  the  title  to  the  throne  rests  with  the  people,  and  the  new  monarchs  and  the  new 
system  were  inducted  by  a  convention. 

I  suppose  that  the  historic  incident  as  to  Napoleon,  who  has  been  mentioned  in  this 
connection,  was  known  of  all  men.  When  he  came  to  pass  through  the  pretence  of 
coronation  and  oath-taking,  which  was  simply  intended  to  tickle  the  multitude,  although 
he  had  dragged  the  poor  old  Pope  of  Rome  up  to  Paris  to  head  the  idle  pageant,  when 
the  critical  moment  came  Napoleon  took  the  crown  from  the  hand  of  the  Pope  and  put 
it  on  his  ovm  head,  so  as  to  show  that  he  denied  that  he  held  it  even  by  divine  right,, or 
that  his  sovereignty  'was  limited  in  any  respect,  human  or  divine. 

The  Czar  of  Russia,  who  represents  a  sovereignty,  does  not  take  any  oath  limiting 
his  power,  such  as  was  propounded  to  us  here.  He  takes  a  religious  oath,  that  he  will  be 
a  faithful  son  of  the  Greek  Church  and  that  he  will  be  true  to  his  dynasty;  that  is,  that 
he  v/ill  see  that  other  despots  of  the  same  blood  succeed  himself. 

As  to  Germany,  the  ink  is  hardly  dry  upon  the  record  of  the  event,  on  the  occasion 
when  the  last  young  sprig  of  the  despots  of  that  country  before  he  took  the  oath,  changed 
it  himself,  siio  motii,  so  as  to  express  his  claim  that  he  owed  nothing  to  the  people,  but 
everything  to  God  and  the  blood  that  was  in  him. 

I  said,  and  I  meant  to  say,  and  nobody  has  attempted  to  refute  the  proposition,  and 
nobody  can  refute  it,  that  an  oath  implies  superiority;  that  sovereignty  in  its  essence 
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has  no  superior,  and  therefore  can  be  required  to  take  no  oath  limiting  its  power,  or 
promising  allegiance  to  any  one  else. 

Mr.  Chairman,  I  will  now  enter  upon  a  task  of  great  dithculty,  the  attempt  to  supple- 
ment in  any  respect  the  constitutional  arguments  of  the  gentleman  from  Hanover  (Mr. 
Carter)  and  the  gentleman  from  Culpeper  (Mr.  Barbour).  What  is  the  underlying 
power  of  government  under  our  institutions?  I  can  say  the  people  with  as  great  unction 
as  any  other  man  on  this  floor.  The  people  are  the  source  of  all  power,  without  which 
any  assertion  of  power  is  illegal,  improper,  usurpative.  That  pov/er  is  confided  to  the 
representatives  of  the  people,  because  it  is  impracticable  for  the  people  themselves  to  as- 
semble en  masse  and  proclaim  their  will  and  establish  a  form  of  government  for  them- 
selves. That  power  is  inherent  in  the  people  and  has  been  so  expressed  by  our  ancestors, 
and  it  resides  unimpaired  and  unimpairable  in  the  successive  generations  of  that  people 
to  the  last  day  of  recorded  time. 

Now,  I  have  said  heretofore,  and  I  find  no  lack  of  accord  with  that  assertion  in  what 
the  learned  gentlemen  have  propounded  here,  that  this  Convention  was  called  into  being 
by  a  mandate  of  the  representatives  of  the  people  of  Virginia. 

I  have  said  that,  so  far  as  the  prescriptions  contained  in  the  Constitution  of  18G7 
for  calling  us  into  being  did  not  exceed  the  power  of  that  Convention  and  attempt  to 
attach  conditions  subsequent  to  our  power,  custom  and  reverence  for  regular  and  orderly 
proceeding,  had  brought  about  a  general  concurrence  in  the  idea  that  such  prescriptions 
were  to  be  followed  as  were  necessary  to  call  succeeding  conventions  into  existence. 

I  demonstrated  that  we  had  followed  in  every  respect  the  valid  requirements  of  the 
Constitution  of  1867,  and  that  the  only  point  at  which  we  had  refused  to  be  bound  was 
where  they  had  prescribed  something  to  be  done  by  us  which  M^as  inextricably  connected 
with  a  portion  of  that  Constitution,  the  obedience  to  which,  the  taking  of  that  obligation, 
would  have  been  to  confess  the  power  of  the  preceding  convention  to  attach  a  condition 
subsequent  upon  the  powers  of  this.  But  having  followed  distinctly  and  regularly  all 
that  was  prescribed,  the  Legislature  of  Virginia  having  met,  and,  under  the  precise 
terms  of  the  Constitution  of  1867.  having  submitted  to  the  people  the  proposition 
whether  or  not  they  would  have  a  Constitutional  Convention  to  amend  and  revise  the 
Constitution,  and  then,  the  people  having  voted  "aye"  upon  that  naked  proposition,  the 
Legislature  ordered  an  election,  and  by  the  regularly  constituted  election  machinery  of 
the  State  the  members  of  this  Convention  were  elected,  certified,  returned,  and  are  hei*e 
assembled. 

I  said  before,  and  I  say  again,  it  was  all  regular,  and  we  come  here  clothed  with  all 
the  powers  that  any  Constitutional  Convention  ever  had,  quoad  hoc.  the  making  of  a  Con- 
stitution. Who  could  limit  that  power?  The  people  of  Virginia,  perhaps,  by  direct  ex- 
pression; but  where  was  that  expression  sought,  and  when  has  it  been  made?  The  people 
of  Virginia  have  only  been  consulted  on  the  bare  question  whether  a  Convention  should 
be  held,  and  on  th^t  a  majority  voted  "aye."  Who  can  alter  or  add  to  or  detract  from 
that,  the  only  expression  of  the  popular  body  which  holds  originally  the  sovereignty  of 
the  State? 

But  it  is  claimed  that  thereafter  the  Legislature  of  Virginia  met  and,  while  provid- 
ing for  the  election  and  the  assembling  of  this  body,  which  it  had  the  right  to  do,  limited 
our  authority,  lawfully  and  properly,  by  going  on  to  say  what  we  should  do  with  the 
Constitution  after  we  had  amended  and  revised  it,  or  what  procedure  we  should  take  in 
various  directions. 

Mr.  Chairman,  I  concede  to  that  action  of  the  General  Assembly  just  exactly  the 
importance  and  binding  force  that  I  would  give  to  a  set  of  resolutions  passed  and  pre- 
sented to  this  body  by  the  Chamber  of  Commerce  of  the  city  of  Richmond.  I  should 
consider  the  latter  respectfully,  and  if  the  suggestions  made  were  such  as  commended 
themselves  to  my  intelligence,  I  might  observe  them;  and  if  they  did  not,  I  should  not 
hesitate  to  reject  them.  Where  has  the  Legislature  obtained  any  power  to  put  any  limit 
upon  the  powers  of  the  members  of  this  body,  the  direct  representatives  of  the  people  of 
Virginia  charged  with  the  making  of  a  new  Constitution?  The  very  definition  of  the 
powers  of  the  legislative  body  prove  that  they  can  have  nothing  to  do  with  constitution 
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making.  The  powers  of  the  Legislature  are  limited  as  to  legislation  only  by  such  inhibi- 
tions as  may  be  contained  in  the  Constitution  of  the  State,  or  the  Constitution  of  the 
United  States.  The  very  statement  of  that  fact,  showing  what  limits  their  powers,  shows 
that  they  can  have  no  power  in  making  a  constitution;  for  if  they  did  they  would  be  the 
masters  of  the  people  and  the  masters  of  the  Convention.  The  people  would  not  be  safe 
for  a  moment,  because  if  the  Legislature,  which  itself  is  the  creation  of  the  conventional 
power,  has  the  rightful  power  to  prescribe  conditions  to  subsequent  conventions,  then  it 
can  institute  its  own  form  of  government  and  indefinitely  prevent  any  alteration  of  it,  by 
putting  limitations  upon  the  powers  of  a  convention  which  it  may  call. 

In  the  Convention  of  1850-51,  an  attempt  was  made  to  support  the  other  side  of  this 
question  by  claiming  that  you  can  not  contest  the  supremacy  of  the  Legislature;  that  you 
can  not  dispute  its  acts,  because  it  is  one  of  the  three  great  co-ordinate  branches  of  the 
government,  and  has  all  powers  not  specifically  denied  to  it.  And  then  up  rises  Henry  A. 
Wise  and  says:  "What  are  these  three  co-ordinate  departments  of  government?  Are  they 
original?  Are  they  natural?  How  came  they  into  being,  and  whence  this  definition  of  the 
powers  of  a  Legislature?  They  did  not  exist  first,  but  they  were  created.  They  were 
made  independent.  They  were  made  co-ordinate  by  a  Convention  which  made  a  Consti- 
tution, and  all  their  distinctive  features  are  dependent  upon  the  Convention  which  made 
that  Constitution."  There  the  finger  of  limitation  was  laid  upon  them,  as  the  Lord  has 
laid  the  limitation  upon  the  v»^aves  of  old  ocean,  "Thus  far  shalt  thou  go  and  no  farther." 
You  can  make  current  laws  for  the  government  of  the  people  without  let  or  hindrance,  ex- 
cept so  far  as  the  Constitution  has  forbidden;  but  when  it  comes  to  the  making  of  a  Con- 
stitution, that  is  beyond  your  power.  The  people  must  make  that  through  representatives 
elected  for  that  specific  purpose  and  charged  with  all  the  power  that  the  people  themselves 
have. 

I  heard  a  little  while  ago  the  claim  advanced  that  precedents  supported  the  other 
view  of  this  matter;  that  the  Conventions  of  1829-30  and  1850-51  had  obeyed  the  mandate 
■of  the  General  Assembly  in  the  manner  in  which  they  had  submitted  the  Constitution 
to  an  electorate.  I  think  the  gentlemen  who  cited  those  cases  as  supporting  their  claim 
read  carelessly  or  did  not  read  enough  either  of  the  statutory  acts  calling  those  Conven- 
tions or  of  the  proceedings  of  the  Conventions  themselves. 

The  General  Assembly  of  1829-30  laid  no  prescription  upon  the  Convention.  They  sub- 
mitted to  the  vote  of  the  people  the  question  whether  a  Convention  should  be  held,  and 
thereafter  they  provided  for  the  election  and  assembling  of  a  Convention;  and  then  to 
facilitate  matters,  they  passed  a  bill  which  should  inform  the  sheriffs  of  the  State  of  Vir- 
ginia, who  then  were  in  charge  of  the  electoral  machinery  of  the  State,  how  to  proceed 
in  case  the  Convention  made  a  new  Constitution  and  submitted  it.  The  act  says,  "Mr 
Sheriff,  when  the  time  comes  you  shall  submit  this  work  of  the  Convention  to  be  voted 
on  for  ratification  or  rejection" — by  whom?  Either  by  the  voters  qualified  under  the 
existing  Constitution  or  the  persons  qualified  to  vote  for  members  of  Ihe  General  Assem- 
bly, or  by  such  electorate  as  the  Convention  may  prescribe. 

Here  there  was  no  mandate  to  the  Convention,  but  an  attempt  to  open  every  avenue 
of  action  to  the  sheriff  so  as  to  facilitate  the  carrying  into  effect  of  the  orders  of  the  Con- 
vention when  they  should  be  issued.  "You  shall  submit  this  question,  Mr.  Sheriff,  either 
to  the  existing  voters  or  to  the  voters  qualified  to  vote  for  members  of  the  General  As- 
sembly" (which  in  that  case  were  the  freeholders  of  Virginia),  "or  to  such  persons  as 
may  be  declared  qualified  by  the  Convention;"  that  is,  by  the  new  Constitution. 

When  that  matter  came  to  be  decided  the  distinguished  Randolph,  of  Roanoke,  who 
has  been  quoted  here,  occupied  somewhat  the  same  position  that  the  gentleman  from 
Pulaski  (Mr.  Wysor)  does.  He  represented,  he  avowed  himself  to  represent  the  then 
existing  electorate.  He  claimed  that  the  40,000  freeholders,  in  whom  up  to  that  time  had 
resided  all  the  political  power  as  suffragans  in  the  State  of  Virginia,  had  called  that  Con- 
vention by  their  votes.  He  claimed  that,  therefore,  when  the  work  of  the  Convention  was 
completed  it  should  be  submitted  to  nobody  else,  because  every  additional  vote  made  was 
an  invasion  upon  the  ballot  which  those  40,000  people  already  had,  and  he  denied  the  right 
of  the  Legislature  to  prescribe  anything  to  the  Convention. 
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But  the  very  same  day  came  those  two  great  Virginians — Chapman  Johnson,  of 
Augusta,  and  Thompson,  of  Amherst — and  they  were  in  favor,  as  I  am,  of  asserting  the 
power  of  the  Convention  to  submit  the  Constitution  to  whomsoever  it  pleased.  And  what 
did  they  say?  They  both  conceded  to  Mr.  Randolph  that  if  the  Legislature  meant  to  bind 
the  power  of  the  Convention  in  that  respect,  the  Legislature  had  exceeded  its  power.  "But 
nevertheless,"  they  said,  "whatever  the  Legislature  meant — and  the  language  shows  they 
did  not  mean  that — this  Convention  has  the  power  and  should  exercise  it;"  and  it  did 
exercise  it  a.nd  did  submit  the  Constitution  to  a  new  electorate. 

When  we  come  to  the  Convention  of  1850-51  we  find  the  identical  language  repeated 
the  mandate  to  the  election  officers  being,  "you  shall  submit  it  to  the  voters  now  qualified 
or  to  the  voters  who  shall  be  qualified  by  the  Convention  under  the  new  Constitution. 

Is  there  here  any  assertion  of  power  on  the  part  of  the  Legislature,  or  any  acknowl- 
edgment of  it?  On  the  contrary,  it  was  denied  by  both  sides  to  the  controversy,  and  the 
action  of  the  Convention  shows  that  they  did  not  recognize  any  such  power. 

Oh,  but  the  great  name  to  conjure  with,  that  of  Chief  Justice  Marshall,  has  been 
brought  into  this  discussion.  When  I  come  to  examine  the  record  I  find  that  after  Mr. 
Randolph  had  made  his  claim  and  Mr.  Johnson  and  Mr.  Thompson  had  made  the  assertion 
to  which  I  have  alluded,  a  gentleman  on  the  floor  rose  and  said  in  effect  that  the  minds 
of  that  body  had  been  illuminated  at  times  by  the  advice  of  the  distinguished  delegate 
from  Richmond,  the  Chief  Justice  of  the  Supreme  Court  of  the  United  States,  and  that  he 
hoped  on  this  occasion,  when  there  was  difference  of  opinion  upon  a  legal  question,  that 
that  great  luminary  of  the  bench  would  give  them  the  benefit  of  his  opinion.  Mr.  Marshall 
had  heard  Randolph  declare  against  the  power  of  the  Legislature  from  the  standpoint  of 
the  policy  he  would  adopt,  and  he  had  heard  the  opponents  of  Mr.  Randolph,  Mr.  Thomp- 
son and  Mr.  Johnson,  concur  in  declaring  that  the  Legislature  had  no  power  to  bind  the 
Convention  in  that  respect,  and  yet  Mr.  Marshall  never  rose,  never  uttered  one  word  in 
that  debate,  and  when  he  came  to  vote  he  voted  Vv^ith  Thompson  and  Johnson  to  submit 
the  work  of  their  hands  to  a  new  electorate,  and  not  the  electorate  provided  by  the  pre- 
existing Constitution. 

The  whole  legal  question  here  lies  right  there:  Does  the  provision  of  the  existing 
Constitution  apply  and  control  tmtil- the  new  Constittition  has  been  ratified?  That  is  the 
root  of  it.  There  are  collateral  questions  in  abundance  on  which  gentlemen  can  travel 
off.  but  there  is  the  radical  germ  of  this  whole  issue.  Now,  does  it?  Apply  the  precedent 
of  1829-30  to  that.  The  minority  under  Mr.  Randolph  made  that  claim,  but  the  majority — 
Watkins,  Leigh,  Judge  Marshall,  Thompson,  Johnson,  Madison,  and  Monroe,  took  the  other 
view  and  said  "No,  we  are  the  power;  we  are  the  people;  we  want  this  Constitution  to  be 
adopted,  and  we  are  going  to  stibmit  it  to  the  votes  of  the  people  whom  we  have  declared 
here  to  be  voters,  and  the  old  Constitution  has  no  binding  force  in  this  respect  upon  us  or 
upon  anybody."  In  effect  what  did  they  do?  They  proclaimed  the  suffrage  clause  pro  liac 
vice,  and  they  submitted  the  Constitution  to  the  new  electorate. 

Of  course  I  might  be  led  off  into  detail  as  to  whether  that  was  an  enlargement  or 
a  restriction  of  the  suffrage.  It  makes  no  difference.  It  was  a  restriction  of  a  certain 
element  of  the  electorate,  because  in  the  one  case  a  person  in  the  State  of  Virginia  owning 
a  certain  quantity  of  land  in  a  dozen  counties  could  vote  in  all  of  them,  and  after  the  new 
system  was  adopted  he  had  only  one  vote.  If  he  had  five  pieces  of  property  of  a  sufficient 
amount  to  qualify  him  in  different  contiguous  counties  he  might  have  voted  five  times. 
Then  there  was  created  against  the  freehold  vote  a  popular  vote,  a  manhood  vote,  which 
submerged  and  took  away  entirely  the  power  of  the  freehold  vote  to  control  political  con- 
ditions in  Virginia. 

But  that  is  de  minimis.  I  do  not  care  to  follow  in  that  line.  If  there  is  any  ground 
on  which  the  opponents  of  this  view  can  bottom  themselves,  it  is  that  the  existing  Con- 
stitution, as  to  the  electorate,  continues  in  force  until  the  people  of  Virginia  have  declared 
that  something  else  shall  take  the  place.  Now,  where  is  the  precedent,  where  is  the  court 
decision,  where  is  the  text-writer  to  advance  any  proposition  like  that? 

Mr,  Wysor:    Will  the  gentleman  yield  for  a  question? 

Mr.  Cameron:    Certainly,  with  pleasure,  my  friend. 
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Mr.  Wysor:  I  dislike  very  much  to  interrupt  the  thread  of  your  argument,  for  I 
assure  you  I  am  very  much  interested  in  it,  but  I  wish  to  ask  you  this  question.  If  the 
present  Constitution  had  these  words  in  it:  "Shall  there  be  a  Convention  to  revise  and 
amend  the  Constitution  and  propose  the  same  to  the  people?"  what  do  you  think  this  Con- 
vention ought  to  do? 

Mr.  Cameron:  I  should  be  inclined  to  think  that  if  the  people  voted  upon  a  proposi- 
tion submitted  to  them  in  that  shape  and  under  such  conditions,  and  so  understanding, 
authorized  a  Convention,  that  Convention  would  be  so  bound. 

Mr.  Wysor:  You  then  do  believe  that  the  provision  in  the  present  Constitution  as  to 
calling  a  Convention  is  the  only  way  you  can  call  it? 

Mr.  Cameron:  It  is  the  only  legal  way  you  can  call  a  Convention,  which  will  have 
all  the  conventional  power  of  the  Conventions  which  preceded  it. 

Mr.  Wysor:  Wait  until  I  get  through  with  the  question.  Then  that  provision  in  the 
present  Constitution  does  bind  succeeding  Conventions?  It  is  material  on  this  point  to 
state  that  on  a  former  occasion  in  your  address  you  took  the  position  before  this  body 
that  the  Convention  could  not  put  into  the  Constitution  the  simple  requirement  of  a  simple 
oath. 

Mr.  Cameron:  The  distinction  is  this,  sir.  The  precedent  Convention  could  provide 
means  for  calling  into  existence  a  subsequent  Convention.  It  could  provide  for  the  means 
of  letting  the  people  express  their  wish  on  that  question,  and  if  that  wish  should  be  ex- 
pressed affirmatively  it  could  provide  for  electing  and  calling  into  existence  a  Convention. 
Further  than  that  the  precedent  Convention  could  not  go,  because  it  would  be  limiting 
the  power  of  succeeding  people  in  a  way  in  which  the  people  of  the  generation  it  repre- 
sented could  not  limit  it. 

Mr.  Chairman,  I  draw  the  distinction  on  that  point  between  a  condition  precedent,  a 
reasonable  condition  precedent  and  any  condition  subsequent  to  the  use  of  the  power,  by 
which  the  Convention  subsequently  has  been  endowed  by  the  people  (applause).  If  the 
oath  stipulated  by  the  Convention  of  1867  had  simply  said:  Swear  before  the  God  who 
rules  us  all  that  you  will  support  the  Constitution  of  the  United  States  and  do  your  duty 
as  members  of  the  Constitutional  Convention,  I  would  have  taken  it  every  morning  before 
breakfast  if  it  would  have  satisfied  them. 

Mr.  Wysor:    But  you  denied  that  they  had  the  right  to  impose  that  very  oath? 

Mr.  Cameron:  Certainly,  sir,  because  it  was  unjustifiably  and  inseparably  connected 
with  the  twelfth  clause  of  another  section  of  that  Constitution,  which  bound  us  never  to 
change  certain  things  contained  in  that  Constitution,  and  therefore  the  oath  became  a  part 
of  a  condition  subsequent  and  a  limitation  upon  our  power  which  no  preceding  Convention 
had  the  rightful  power  to  prescribe  ( applause j  .  '  ,  . 

Mr.  Wysor:    Will  the  gentleman  yield  for  a  question? 

Mr.  Cameron:    With  great  pleasure. 

Mr.  Wysor:  A  reading  of  your  former  speech  shows  that  I  put  this  question  to  you: 
"If  the  Convention  which  made  the  Constitution  of  1867  had  put  into  it  a  requirement 
that  you  should  take  an  oath  to  perform  your  duty,  would  it  be  binding?"  and  you  denied 
it  and  your  printed  speech  shov/s  it. 

Mr.  Cameron:  If  I  did,  sir,  I  was  most  unfortunate  in  conveying  my  meaning.  If 
I  did  I  was  unconscious  then  and  am  unconscious  now  of  having  made  any  such  declara- 
tion, and  I  should  have  to  be  shown  the  language  before  I  believed  that  the  gentleman's 
memory  was  accurate  in  that  respect. 

Now,  I  do  not  believe  that  it  is  necessary  to  push  this  discussion  from  a  legal  stand- 
point any  further.  I  believe  the  case  is  complete.  I  bottom  myself  on  this,  that  this  Con- 
vention called  as  it  was,  voted  upon  by  the  people  as  it  was,  has  a  right  unimpaired  by 
anything  that  the  Legislature  may  have  done,  to  take  its  choice  when  the  proper  time 
arrives,  either  to  proclaim  the  work  of  their  hands  as  the  Constitution,  to  submit  it  to  the 
existing  electorate,  or  to  submit  it  to  the  electorate  provided  under  the  new  Constitution. 
I  am  not  now  saying  which  course  of  the  three  should  be  taken.  I  think  it  is  premature 
now  for  the  Convention  to  decide.  But  I  have  already  declared,  in  answer  to  a  question 
from  the  gentleman  from  Pulaski  on  a  preceding  occasion,  that  my  own  mind  was  de- 
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termined  to  submit  it  to  some  electorate  of  the  people  of  Virginia.  That  far  I  go  to-day, 
and  I  do  not  care  to  go  further. 

But  I  declare  the  power  of  this  Convention,  under  its  commission  to  revise  and  amend 
the  Constitution,  which  is  to  make  a  Constitution,  to  complete  the  act  of  making  by  pro- 
clamation, by  submission  to  the  existing  electorate,  by  submission  to  the  electorate  that 
we  shall  make  in  our  new  Constitution,  or  by  any  other  condition  as  to  time  or  circum- 
stance of  taking  effect  which  does  not  interfere  with,  alter  or  concern  the  power  of  making 
a  Constitution,  which  the  wisdom  of  this  body  may  determine. 

Mr.  Wysor:  I  understand  you  to  say  that  you  will  not  declare  on  this  occasion  what 
you  are  for.  You  occupy  the  same  position  that  the  gentleman  from  Lancaster  (Mr. 
Dunaway)  does. 

Mr.  Cameron:  The  gentleman  from  Lancaster  showed  the  other  day  abundant  ability 
to  take  care  of  himself  against  any  opponent  who  should  develop  on  this  floor. 

In  my  own  case  I  said  and  I  say  now,  that  I  shall  vote  to  submit  the  work  of  our 
hands  when  completed,  to  an  electorate  of  the  people  of  Virginia.  I  will  discuss  presently 
the  branch  of  the  subject  to  which  that  qtiestion  leads,  btit  I  have  not  qtiite  concluded 
what  I  am  on  now. 

Perhaps  there  is  no  better  time  than  now  to  say  that  I  think  this  whole  thing  pre- 
mature. A  preamble  is  an  introduction,  and  it  should  be  an  intelligible  one,  to  what  fol- 
lows. It  should  bear  the  relation  of  a  descriptive  note,  of  a  syllabus,  to  the  case.  How 
can  we  intelligently  fix  it  now  when  no  man  here  can  say  what  we  are  going  to  do  or 
what  the  Constitution  is  to  be  that  we  are  going  to  frame?  Why  are  you  here?  To  stir  up 
strife  or  to  magnify  differences  of  opinion?  I  deem  it  the  mission  of  every  true  Virginian 
on  this  floor  to  minimize  differences  of  opinion  and  assuage  difficulties  as  they  arise,  in 
order  that  the  great  work  we  are  charged  with  may  be  done  faithfully  and  to  the  good 
of  the  Commonwealth.  (Applause.) 

I  have  no  desire  to  curb  debate,  or  the  expression  of  the  conscientiotis  opinions  of 
gentlemen  on  this  floor,  upon  this  or  any  other  subject;  but  when  the  discussion  on  this 
particular  point  shall  have  ended  I  hope  that  the  course  of  events  will  be  this:  That  the 
gentleman  from  Lynchburg  (Mr.  Glass)  will  allow  his  resolution  in  regard  to  what  we 
shall  do  with  the  Constitution  when  made  to  lie  upon  the  table;  that  the  chairman  of  the 
Bill  of  Rights  Committee  will  agree  in  some  parliamentary  form  to  pass  by  this  dis- 
puted line  in  the  preamble;  and  that  also  the  amendment  of  the  gentleman  from  Pulaski 
(Mr.  AVysor)  will  be  postponed,  laid  on  the  table,  or  passed  by.  until  the  time  arrives 
v/hen  the  great  body  of  this  assembly,  having  agreed  upon  a  Constitution,  shall  turn  its 
work  over  to  the  Committee  on  Final  Revision  and  Schedule,  to  make  all  its  provisions 
agree  and  fit,  to  join  one  part  appropriately  with  another;  and  that  that  committee  shall 
bring  in  its  report  and  recommendations  of  the  proper  language  to  be  put  into  the  pre- 
amble as  to  this  question,  and  recommend  to  this  Convention  what  it  shall  do  with  the 
instrument  it  shall  have  framed. 

Then,  with  all  the  lights  before  us.  with  the  benefit  of  practical  debate,  in  view  of 
matters  accomplished  and  before  us.  let  the  Convention  rise  to  the  full  measure  of  its 
patriotic  duty  like  men  above  section  and  above  shades  of  past  opinion,  and  let  us  then 
do  what  seems  best  for  the  people  and  best  for  the  State  within  the  limits  of  our  lawful 
right,  and  stand  by  it  courageously  to  the  end.  (Applatise.) 

A  preamble,  I  started  to  say.  is  simply  an  introduction  which  should  be  accurately 
descriptive  of  what  is  to  follow.  I  said  in  the  beginning  of  my  desultory  remarks  that  a 
preamble  which  said  "proposed"  would  not  be  appropriate  if  the  new  Constitution  was 
submitted  to  the  whole  electorate  and  latified;  because  then  it  is  a  part  of  the  Constitu- 
tion that  goes  forth  and  will  have  been  ordained  by  direct  action  of  the  people  of  Virginia 
at  the  polls.  How  can  we  tell  now?  Some  gentlemen  would  probably  vote  now  differently 
upon  the  proposition  of  the  gentleman  from  Pulaski  from  what  they  would  vote  at  the 
time  in  the  future  that  I  speak  of. 

I  have  little  more  to  say  on  that  point.  All  of  us  are  sometimes  led  away,  in  the 
heat  of  debate  and  the  ardor  of  contest,  into  expressions  which  by  no  means  convey  the 
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true  intent  of  our  mind,  and  which  in  our  cooler  moments  we  would  not  put  into  execu- 
tion or  into  the  cold  fact  of  a  vote. 

During  the  speech  of  the  gentleman  from  Pulaski,  inapplicable,  I  hope,  to  any  condi- 
tion of  aifairs  in  the  minds  of  this  body,  he  remarked,  with  the  force  that  characterizes 
him  and  in  momentary  belief  that  the  occasion  justified  the  utterance,  that  he  would  not 
sacrifice  the  vote  of  one  white  man  in  his  section  to  relieve  another  section  of  this  State  - 
from  the  threat  of  negro  domination.  That  would  presuppose  that  I  or  others  upon  this 
floor  would  engage  in  a  crusade  here  to  take,  with  intent,  with  malice  prepense,  the  votes 
of  white  Virginians  away  from  them. 

Mr,  Wysor:  You  misquote  my  language.  I  said  that  the  fear  of  negro  domination, 
which  v/as  talked  about  here  in  the  Convention,  would  not  cause  me  to  take  the  vote  from 
any  one  of  my  constituents  on  this  fundamental  law. 

Mr,  Cameron:  Yes,  sir;  I  think  I  understood  the  sense  of  it.  I  fairly  quoted  it.  I 
do  not  object  to  the  specific  meaning  which  may  be  attached  to  the  utterance  of  the  gen- 
tleman, but  I  say  to  him  that  I  deprecate  the  assumption  that  such  language,  even  con- 
strued to  its  mildest  possible  meaning,  is  needed  on  this  floor.  There  is  no  antagonism 
between  the  West  and  the  East.  We  have  only  to  turn  the  clock  of  time  back  a  few 
revolutions  to  come  to  a  period  when  every  section  of  this  State  sacrificed  the  blood  of 
white  men  for  the  interests  and  safety  of  another.  Men  of  my  town  marched  to  the  Ten- 
nessee border  to  defend  the  invaded  right  of  the  constituents  of  the  gentleman  from 
Pulaski.  Through  every  battlefield  in  the  Valley  m.en  of  my  blood  and  kindred  marched 
with  Jackson  and  with  Lee,  and  thought  it  no  great  sacrifice  to  suffer  and  to  offer  their 
lives  upon  the  altar  of  a  common  country.  (Applause.) 

I  live  now  upon  a  spot,  which,  if  not  consecrated  ground  before,  is  sacred  now,  as 
the  sleeping  place  of  gallant  men  from  the  region  and  all  the  region  west  of  the  Blue 
Ridge  Mountains.   We  guard  their  graves  and  we  prize  their  memories,  and  we  hold  our- 
selves honored  in  the  guardianship  both  of  their  dust  and  of  their  patriotic  renown.  (Ap 
plause.) 

For  the  work  that  lies  before  us  here,  it  is  to  that  spirit  that  I  would  appeal,  not 
to  advance  and  proclaim  and  fight  for  the  interests  of  my  section  against  the  interests 
of  that  or  the  other  section  of  the  Commonwealth,  but  I  plead  that  we  shall  refresh  our 
minds  and  hearts  by  thinking  of  the  olden  time,  of  the  common  sacrifice,  of  the  -common 
danger,  of  the  common  contribution  that  we  made  to  a  common  cause;  that  we  should 
go  back  from  time  to  time  to  those  days  blessed  even  now,  notwithstanding  the  disaster 
they  brought  upon  us,  and  refresh  our  hearts  and  minds  at  that  fountain  of  brotherhood 
and  liberty,  monthly,  daily,  hourly,  if  need  be,  but  drinking  of  that  spring,  lest  we  forget 
the  duty  of  to-day  and  the  interests  of  posterity  committed  to  our  hands.  (Applause.) 

At  a  time,  while  under  duress,  and  not  as  the  gentleman  from  Frederick  (Mr.  Har- 
rison) said  the  other  day  through  any  forbearance  of  those  who  were  against  us,  the 
Fifteenth  Amendment  had  been  put  upon  us,  and  we,  yielding  because  we  must,  did  the 
best  we  could  to  establish  a  government  in  the  State  of  Virginia  upon  the  ruins  of  our 
own  old  fabric,  around  which  our  people  might  gather  and  into  which  they  might  bring 
the  relics  of  their  household  goods  and  their  property  and  build  up  a  new  career. 

On  the  threshold  of  that  endeavor  (not  in  any  spirit  of  calling  for  revenge  or  re- 
prisal, but  in  opposition  to  what  the  gentleman  said  upon  this  floor),  I  call  to  his  memory 
that  on  that  July  day  in  1869,  when  the  white  men  and  conservatives,  the  united  Whig 
and  Democratic  strength  of  old  Virginia,  marched  up  to  the  polls  and  deposited  their 
ballots  to  confer  the  suffrage  upon  the  negro,  on  that  day  84,000  negroes  marched  up  and 
voted  to  place  upon  the  necks  of  three-fourths  of  the  people  of  Virginia  a  disqualification 
for  voting  or  for  holding  office. 

We  went  into  the  arrangement,  we  did  the  best  we  could,  and  we  hoped  against  hope 
for  the  result.  We  were  patient;  we  were  forbearing.  We  held  the  helping  hand  of  edu- 
cation out.  We  said  after  awhile  these  people  who  have  been  thrust  in  upon  our  body- 
politic  may  prove  more  worthy  than  we  have  believed  them  of  exercising  the  duties  of 
citizens.  But  years  have  passed,  years  of  trial  and  of  hope  deferred,  and  to-day  the  un- 
happy result  is  that  the  great  mass  of  those  people  vote  as  a  body,  blinded  with  passion 
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and  with  unchanged  ignorance,  just  as  thej'  did  on  that  July  day  in  1869.  The  dictate  of 
humanity  towards  them,  the  dictate  of  duty  towards  our  own  people,  demand  that  there 
shall  be  a  change.    Patience  has  its  limit.  (Applause.) 

"We  have  duties  before  which  mere  differences  of  opinion  should  melt  away  as 
the  mists  from  your  glorious  mountain  tops  melt  in  the  morning,  when  God's  sun  breaks 
in  full  force  upon  them.  (Applause. 

■V\'hen  we  come  to  apply  our  lawful  power,  is  it  to  be  believed  vrith  respect  to  the 
thing  put  upon  us  by  the  hard  hand  of  war.  protested  against  then,  endured  since,  be- 
cause simply  the  bitter  truth  is  we  could  not  help  it;  that  when  the  opportunity  came  to 
relieve  otirselves  of  this  burden  and  to  take  the  cruel  hand  of  the  swart  Othello  from 
the  fair  neck  of  the  Desdemona  of  our  political  and  social  purit}'.  a  Democratic  Conven- 
tion, assembled  to  speak  for  the  white  people  of  Virginia,  meant  to  say  that  this  Con- 
stitution making  body  should  submit  its  work  to  a  people  that  they  asked  us  to  declare 
to  be  unfit  to  vote  for  a  constable  in  any  precinct  in  the  State?    (  Applause.) 

If  that  day  in  the  Norfolk  Convention  the  chairman  of  that  committee  had  read  this 
to  the  body:  "It  is  the  sense  of  this  Convention  that  the  approaching  Constitutional  Con- 
vention should  submit  whatever  it  does  to  the  negro  A'oters  of  the  State."  would  it  have 
passed?  (■■Xol"  )  Yet  that  is  what  is  being  contended  for  under  the  construction  put 
upon  that  language  by  some  gentlemen  upon  this  floor. 

The  gentleman  from  Pulaski  (Mr.  Wysor)  said  the  other  day  (and  he  criticised  every- 
thing I  said.)  that  I  had  misquoted  Scripture  and  T  had  misrepresented  conditions.  He 
seemed  to  think  that  when  I  called  for  a  Closes  I  assumed  to  be  that  :\Ioses.  Oh,  no.  my 
friend.  I  felt  the  lack  in  me  of  the  power  and  the  leadership  and  the  blessing  from  above; 
but  I  said  if  there  were  a  Moses  here  he  would  say  unto  these  halting  children  of  Israel, 
"Go  forward! ■■  He  said  that  this  is  not  an  Israel;  that  we  are  not  in  the  wilderness; 
that  we  have  emerged  from  our  trials  and  are  in  the  free  air  of  liberty. 

Ah.  3.1r.  Chairman,  if  the  gentleman  can  say  that  of  his  happy  community;  if  by 
some  fortuitous  circumstance  or  by  some  blessing  of  Almighty  God  the  people  he  repre- 
sents upon  this  floor  have  emerged  from  their  long  captivity  and  their  long  march  over 
the  arid  sand  and  in  the  burning  sun  of  the  wilderness,,  let  me  tell  him  that  there  is  a 
portion  of  this  State  where  his  brethren  to-day  are  still  in  bondage  and  still  bending  and 
wailing  beneath  their  burden.  (Applause.) 

When  within  recent  years,  I  began  to  see  the  glimmer  of  hope  in  the  sky,  and  to 
believe  that  perhaps  we  could  escape  from  all  that  has  been  hateful  and  unhappy  in  our 
last  thirty  years;  and  that  at  last  we  might  relieve  ourselves  of  the  great  gland  of  poison 
which  was  infecting  every  limb  and  every  organ  of  our  body-politic,  and  which  we  saw 
creeping  with  its  baneful  effects  onward  until  it  began  to  infect  the  other  districts  of  the 
State — vTien  I  say  this  hope  dawned  upon  me  I  did  as  the  prophet  of  old.  I  lifted  up  mine 
eyes  unto  the  hills  and  said,  from  them  cometh  help. 

It  is  in  that  spirit  I  have  come  here  to  meet  you  gentlemen,  to  refer  you  to  the  past 
sacrifices  of  us  all  in  the  common  cause,  and  to  say  now  let  that  spirit  be  maintained 
here.  Let  us  act  together,  all  sections:  and  if  you  are  happier  than  we  make  some  sacri- 
fice of  your  opinion,  and  if  need  be.  of  your  interest,  to  help  your  brethren  who  have  not 
hesitated  to  do  the  same  for  you.  (Applause.) 

If  in  this  spirit  we  undertake  this  work,  a  spirit  of  duty,  of  high  duty,  of  common 
interest,  of  common  love,  adopting  as  our  motto  that  "Ours  are  the  plans  of  fair,  delight- 
ful peace,  unwarped  by  party  rage,  to  live  like  brethren."  then.  :Mr.  Chairman,  and  gen- 
tlemen of  the  committee.  I  can  see  before  me.  developing  under  the  bright  hues  of  the 
rainbow,  a  new  existence  for  our  dear  old  mother  and  for  her  children. 

If  we  do  that  and  lay  behind  us  the  temptations  to  difference  or  of  bitterness  or  of 
personal  bickering,  then  I  expect  to  hear  ere  many  months  have  passed  the  familiar 
slogan  ring  out  that  I  have  heard  so  often  from  our  distinguished  and  veteran  President, 
as  he  cast  his  benign  glance  over  Democratic  audiences:- 

And  all  the  clouds  that  lowered  upon  our  house 
In  the  deep  bosom  of  the  ocean  buried. 
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And  we  will  go  forward  to  a  new  and  a  happy  and  a  peaceful  destiny.  No  more 
shall  you  hear  that  the  East  claims  this,  and  the  West  claims  that,  but  as  of  old  Virginia 
will  bring  to  the  front  a  solid  line  of  brethren,  shoulder  to  shoulder,  with  their  breasts 
forward  and  ready  to  confront  whatever  threatens  the  rights  or  interests  of  any  or  of  all. 
(Applause.) 

Now,  Mr.  Chairman,  I  have  overtaxed  my  strength,  and  it  only  remains  for  me  to  ask 
your  permission  to  extend  to  my  colleagues  here  thanks  for  their  generous  indulgence  for 
my  consumption  of  their  time  and  attention.  (Applause.) 

At  the  conclusion  of  Mr.  Cameron's  speech,  the  committee  rose,  and  the  President 
resumed  the  chair. 

The  Convention  adjourned  until  to-morrow,  Thursday,  August  29,  1901,  at  12  o'clock 
meridian. 


THURSDAY,  August  29,  1901. 

The  Convention  met  at  12  o'clock  meridian. 
Prayer  by  Rev.  P.  B.  Price,  D.  D.,  of  Richmond. 

Mr.  Ayers  moved  that  the  Committee  on  Public  Institutions  and  Prisons  be  granted 
leave  of  absence  to  visit  the  Hospitals  of  Staunton,  Marion  and  Petersburg  for  one  day 
each,  at  such  time  as  the  committee  shall  think  expedient,  which  motion  was  agreed  to. 

Mr.  Carter  presented  the  following  report  of  the  minority  members  of  the  Committee 
on  the  Legislative  Department: 

To  the  Honorable  President  and  Members  of  the  Constitutional  Convention  of  Yirginia: 
We  have  been  unable  to  concur  in  so  much  of  the  report  of  the  Committee  on  Legisla- 
tive Department  as  proposes  to  change  and  broaden  the  scope  of  Section  14  of  Article  V. 
of  the  existing  Constitution,  at  present  prohibiting  the  Legislature  from  taking  private 
property  for  public  uses  without  just  compensation  so  as  to  provide  that  the  Legisla- 
ture shall  not  pass  any  law  "whereby  private  property  shall  be  taken  or  damaged  for 
public  uses  without  just  compensation," 

The  Legislature  has  now  full  and  complete  power  to  correct  any  injustice  which  may 
result  from  the  present  conditions  of  the  law,  and  may,  if  it  be  thought  proper,  enact  a 
statute  providing  for  such  a  case. 

When  we  consider  how  broad  is  this  new  field  for  damages  in  the  proposed  change  in 
our  organic  law  recommended  by  the  committee,  which  would  be  thus  opened,  without 
the  power  practically  of  again  closing,  or  perhaps  even  of  restricting  its  boundaries,  if  on 
trial,  experience  showed  that  this  should  be  done;  of  how  hard  it  is  to  foresee  the  work- 
ing and  effect  of  such  a  new  provision  in  this  State;  we  respectfully  submit  that  the  safer 
and  better  course  will  be  to  concur  in  the  judgment  and  practice  of  the  past,  and  leave 
this  matter  where  it  now  is,  to  the  Legislature,  with  power  in  them  to  make  such  changes 
and  provisions  as  wisdom  and  experience  may  suggest,  rather  than  to  enact  a  con- 
stitutional provision,  which  it  will  be  beyond  the  power  of  the  people  without  great  ex- 
pense and  delay,  to  repeal  or  even  modify,  should  the  enforcement  of  the  change  demon- 
strate the  propriety  of  so  doing. 

WM.  GORDON  ROBERTSON, 
HILL  CARTER, 
ROBERT  W.  BLAIR. 

On  motion  of  Mr.  Green,  the  Convention  resolved  itself  into  the  Committee  of  the 
Whole  for  the  purpose  of  further  considering  the  reports  from  the  Committee  on  Preamble 
and  Bill  of  Rights,  Mr.  Turnbull  in  the  chair. 

Mr.  Cameron:  Mr.  Chairman,  I  feel  so  extremely  unwell  that,  after  attending  to  my 
committee  duties,  I  am  afraid  I  shall  be  unable  for  a  day  or  two  to  have  the  pleasure  of 
sitting  through  the  sessions  of  the  Committee  of  the  Whole.  Therefore,  I  ask  this  op- 
portunity to  make  a  personal  statement,  a  statement  which  justice  demands,  which  is 
due  to  my  own  sense  of  justice,  and  which  is  due  to  the  gentleman  from  Pulaski  (Mr. 
Wysor. ) 

I  find  on  examination  that  in  my  previous  discussion  of  one  phase  of  the  oath  ques- 
tion, that  involving  the  direct  issue  of  the  right  of  the  precedent  Convention  to  provide 
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any  oath,  I  did  not  so  guard  and  qualify  my  language  as  I  thought  I  had  done,  or  in  such 
manner  as  would  express  my  present  condition  of  mind  after  mature  thought  upon  that 
single  question. 

It  is  much  more  probable  that  in  the  heat  of  debate  I  fell  into  some  looseness  of 
expression  than  that  the  accurate  stenographers  misreported  me,  and  therefore  I  feel  able 
to  stand  what  criticism  properly  belongs  to  me.  whicli  it  is  the  right  of  gentlemen  on  the 
other  side  to  make,  for  an  apparent  inconsistency  of  my  former  and  later  expressions  on 
that  particular  subject. 

I  am  able,  I  hope,'  to  abide  by  any  such  apparent  inconsistency  and  the  criticism 
of  it  which  comes  from  my  own  neglect  or  from  the  change  of  my  mode  of  expression 
induced  by  more  mature  consideration.  But  I  could  not  endure  to  rest  one  moment  under 
the  just  charge  of  a  want  of  candor  in  making  this  statement.  (Applause.) 

Mr.  Richmond:  Mr.  Chairman,  we  have  before  us  again  this  morning  for  further 
debate  thereon,  the  preamble  and  Bill  of  Rights  presented  by  the  committee.  1  had  not 
expected  to  address  the  committee  on  this  subject,  especially  at  this  time  or  at  any  time 
antedating  the  action  of  the  Convention  when  it  shall  have  made  a  Constitution  or 
amended  the  present  Constitution,  at  which  time  the  quesiion  would  naturally  arise,  What 
shall  we  do  with  it?  I  have  believed,  and  I  believe  noAv.  that  we  ought  not  to  act  upon 
this  question  until  the  Convention  has  completed  its  work.  But  it  has  been  precipitated, 
the  debate  has  been  protracted,  and  perhaps  we  had  better  go  along  with  it  until  such 
time  as  the  Convention  may  see  proper  to  stop  us,  if  it  does,  or  until  we  have  determined 
the  question  before  us. 

The  paramount  issue.  :\lr.  Chairman,  seems  to  be  upon  the  amendment  of  the  gentle- 
man from  Pulaski  (Mr.  AVysor),  and  all  debate  has  been  concentrated  in  the  main  upon 
that  point.  If  I  am  forced  to  vote  on  this  question  before  the  labors  of  the  Convention  are 
ended,  I  shall  vote  to  stibmit  our  work  to  the  whole  electorate  as  now  constituted  under 
the  present  Constitution.  But  if,  when  the  work  of  this  Convention  is  done,  when  I  am 
permitted  to  inspect  it  and  see  what  it  provides,  especially  tipon  the  question  of  suffrage, 
who  shall  be  entitled  to  vote  and  who  not,  I  then  may  be  of  opinion  that,  so  far  as  my 
constituency  is  concerned,  the  question  of  submission  is  a  matter  of  no  consequence.  I 
may  then,  perhaps,  be  induced,  or  it  may  be  my  judgment,  to  vote  for  the  restricted 
electorate.  That  is  the  reason  why  I  think  all  this  discussion  is  premattire  and  ought  not 
to  be  indulged  at  this  time. 

But  I  will  offer  some  reasons  which  will  influence  my  action  either  the  one  way  or 
the  other  v:hen  the  time  is  appropriate.  I  can  not  concur  with  many  gentlemen  on  this 
floor  who  are  my  superiors  in  age  and  experience;  but  every  mind  has  its  own  conclusions, 
or  should  have.  Every  man's  judgment  should  be  convinced  before  he  acts  upon  any  parti- 
cular question  concerning  the  people  of  Virginia,  either  in  their  aggregate  capacity,  as 
affecting  the  sovereignty  of  the  people,  or  as  individual  members  of  society. 

I  do  not  believe  that  this  Convention  is  possessed  of  any  attribute  of  sovereignty. 
I  have  been  taught,  Mr.  Chairman,  and  made  to  believe  that  the  people  are  sovereign; 
and  that  great  statesman  and  patriot,  when  the  first  Bill  of  Rights  was  written  for  the 
government  and  gtiidance  of  our  people,  declared  in  its  second  paragraph  that  all  power  is 
vested  in,  and  consequently  is  derived  from,  the  people. 

I  assert  that  sovereignty  can  exist  in  only  one  person  or  an  aggregation  of  persons; 
that  sovereignty  can  not  be  divided.  Sovereignty  rests  somewhere.  Not  at  any  place  or 
at  any  time  can  there  be  two  sovereigns  in  the  same  jurisdiction.  Can  the  people  be 
sovereign,  and  this  Convention  sovereign,  and  the  Legislature  sovereign,  and  the  Governor 
sovereign,  and  the  judicial  department  sovereign?  The  people,  and  the  people  only,  are 
sovereign,  and  the  people  delegate  authority  imder  our  form  of  government  to  various 
agencies  or  departments  or  institutions. 

The  people  in  convention  assembled  established  the  three  great  co-ordinate  branches 
of  government — the  executive,  the  legislative,  and  the  judicial.  Is  not  the  executive  au- 
thority sovereign  in  the  duties  to  be  performed  by  the  executive?  It  is  the  duty  of  the 
Governor,  who  is  the  chief  executive  power  of  this  State  government  of  ours,  to  see 
that  the  laws  are  faithfully  executed,  and  it  is  his  duty,  as  commander-in-chief  of  the 
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military  forces,  to  maintain  peace  within  the  limits  of  Virginia  to  the  extent  of  his 
power.  Does  he  possess  any  of  the  attributes  of  sovereignty?  Can  he  travel  outside 
of  the  line  prescribed  by  the  Constitution  and  the  law?  I  dare  say  no  man  will  answer 
yea. 

Likewise  the  judicial  department  has  been  created.  Judges  have  been  created  and 
elected  to  enforce  the  rights  of  the  citizens;  to  decide,  according  to  law,  controversies 
arising  between  them.  Can  the  executive  invade  the  constitutional  province  of  the  judi- 
ciary? Can  the  judiciary  invade  the  province  of  the  Legislature?  The  Legislature  is  the 
highest  authority  in  Virginia  outside  of  the  people  themselves. 

Mr.  Chairman,  this  Convention  is  the  creation  of  constitutional  law  and  that,  power  of 
sovereignty  exercised  by  the  people.  How  are  we  here?  Upon  our  own  motion?  Or  are 
we  here  pursuant  to  law,  under  the  power  given  to  the  Legislature  by  the  Constitution  it- 
self? What  are  we  here  for,  Mr.  Chairman?  It  is  prescribed  in  the  Constitution  and  in 
the  law  under  which  and  by  virtue  of  which  we  hold  our  title  and  exercise  our  functions 
and  powers  here  to-day. 

We  are  here  to  revise  the  Constitution  and  amend  the  same.  Wherein  is  your 
sovereignty?  AVho  sent  you  here?  Your  masters,  the  people.  It  is  not  in  the  power  of 
the  Legislature  or  any  other  co-ordinate  branch  of  this  government  to  convene  a  delega- 
tion of  the  people  to  pass  upon  their  most  sacred  rights  unless  they  shall  first  be  con- 
Fulted.  There  are  two  ways  in  v/hich  the  people  can  get  together  either  to  make  a  new 
Constitution  or  to  revise  one  already  in  existence.  We  have  had  experiences  in  both.  One 
is  an  unlawful  and  a  revolutionary  body.  The  other  is  a  lawful,  peaceful  body,  assem- 
bled under  law. 

The  first  Convention  held  in  this  State,  then  a  colony,  was  revolutionary  in  its  char- 
acter. We  were  subjects  of  Great  Britain.  We  owed  allegiance  to  the  Crown  and  to  the 
faws  of  the  mother  country.  The  grievances  complained  of  by  the  fathers,  our  ancestors, 
are  fully  set  forth  in  the  preamble  to  the  Bill  of  Rights.  They  revolted  against  the  Bri- 
tish Crown.  They  cast  off  the  laws  under  which  the  British  Crown  proposed  to  control 
them,  and  asserted  their  independence  and  maintained  it  by  a  great  expenditure  of  treas- 
ure and  blood.  That  Convention  was  a  revolutionary  one,  because  it  was  resisting  the 
legally  constituted  authority.  Then,  indeed,  they  had  the  right  and  could  proclaim  the 
Constitution,  could  ordain  it,  and  they  did  do  so. 

But,  Mr.  Chairman,  from  that  good  day  to  this,  has  there  ever  been  such  a  revolu- 
tionary method?  All  of  the  branches  of  government  and  the  people  have  recognized  the 
authority  and  the  sovereignty  of  the  people,  and  the  many  conventions  that  have  been 
holden  since  that  day  and  to  the  present  day,  including  this  Convention,  have  been  con- 
vened under  lawful  and  peaceful  means  and  methods. 

After  the  first  Constitution  the  next  Convention  which  was  held  was  in  1829-30.  Did 
it  come  together  upon  its  own  motion,  or  did  the  people  assemble  in  a  revolutionary 
character?  No,  Mr.  Chairman.  They  were  convened  by  the  Legislature,  the  supreme  law- 
making power  in  the  State,  as  legally  they  had  the  right  to  do.  But,  how  did  they  get 
together?  By  the  Legislature,  pursuant  to  legislative  enactment?  No.  But  pursuant  to 
the  will  of  the  people,  expressed  when  the  Legislature  saw  proper  to  ask  them  to  allow 
a  Convention.  The  people  first  vote  upon  the  proposition  whether  there  shall  or  shall 
not  be  a  Convention.  Then  we  invoke  sovereignty.  Then  the  people,  in  whom  all  power 
is  vested,  and  nowhere  else,  have  the  power  and  the  only  rightful  power  to  speak.  If 
they  speak  against  a  Convention,  none  is  held.  If  they  speak  for  it,  it  is  held,  and  then 
pursuant  to  law,  pursuant  to  the  act  of  the  General  Assembly  fixing  the  number  of  dele- 
gates, the  time  and  place  of  meeting,  and  other  things  that  are  necessary,  the  Convention 
is  assembled.  It  is  assembled  in  keeping  with  the  will  of  the  sovereign  power,  the  people. 
So  was  the  Convention  of  1850,  the  Convention  of  1863,  the  Convention  of  1867,  and  this 
Convention  of  1901  assembled.  They  have  all  assembled  peacefully,  under  authority  of 
law,  and  by  the  express  will  of  the  people,  our  sovereign. 

I  ask  gentlemen  to  point  out  wherein  sovereignty  is  vested  in  this  or  any  other  body 
or  wherein  it  has  been  vested  in  any  other  body  at  any  time  heretofore  in  the  history  of 
this  government,  that  is,  the  power  which  is  vested  in  the  people  and  which  must  con- 
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tinue  to  reside  there  until  the  body  is  not  possessed  of  sovereignty,  or  any  of  the  attributes 
of  sovereignty.  How  do  you  propose  to  proclaim  a  Constitution?  It  would  be  the  work  of 
usurpation  and  your  acts  would  be  cast  aside  by  an  indignant  people,  and  the  servants 
who  had  assumed  to  be  the  masters  would  be  relegated  to  fit  places  for  men  who  would 
so  conduct  themselves.  So  I  say  that  in  my  judgment  there  is  no  power  to  proclaim 
under  the  circumstances  under  which  we  are  assembled. 

Now.  I  shall  not  deny,  because  it  is  true,  that  this  Convention  has  the  right  to  submit 
its  work  to  the  electorate,  not  absolutely  the  present  electorate,  to  the  persons  who  have 
a  right  to  vote  under  the  extant  Constitution,  btit  in  its  wisdom  and  in  its  jtidgment  it 
may  submit  it  to  the  present  electorate,  or  to  those  who  may  be  entitled  to  vote  under 
the  new  provisions  of  the  Constitution.  That  was  done  in  1850-51  by  direct  provision 
of  the  Constitution  in  its  schedule  that  it  should  be  submitted  to  the  voters  who  then 
had  a  right  to  vote  under  the  existing  Constitution  and  also  under  the  amended  Con- 
stitution. 

Mr.  Chairman.  I  am  going  to  support  the  amendment  of  the  gentleman  from  Pulaski, 
it  matters  not  whether  ultimately  I  shall  vote  to  refer  our  work  to  the  present  electorate 
or  to  the  restricted  electorate  or  to  the  abridged  electorate,  as  it  is  called.  But  why?  Be- 
cause I  believe  the  words  employed  in  the  preamble  could  be  reasonably  construed  to 
mean  that  the  Constitution  was  proclaimed.  It  uses  the  language  that  was  used  in  the 
first  Constitution,  brought  about  by  our  revolutionary  fathers,  "ordain  and  declare."  Many 
of  the  stibseqtient  preambles  contain  the  words  "to  consider,  discuss  and  propose."  I 
think  that  proposition  is  the  proper  one,  and  I  think  this  committee  ought  to  adopt  it 
without  hesitation  at  the  appropriate  time,  even  now,  so  far  as  that  is  concerned,  because 
I  believe  the  only  proper  word  to  insert  is  "propose"  instead  of  "ordain,"  it  matters  not 
whether  the  Constittition  shall  ultimately  be  submitted  to  the  present  electorate  or  to 
the  restricted  electorate;  and  that  is  the  great  bone  of  contention  here  now. 

Why  do  you  want  the  question  settled  now?  Would  it  not  be  a  leap  in  the  dark?  Can 
any  man  anticipate  the  action  of  the  distinguished  Committee  on  Suffrage?  They  are 
first  together,  according  to  the  newspapers,  ready  to  make  a  report,  all  have  agreed  and 
they  have  but  to  sign  and  send  in  a  report;  and  the  next  morning  we  have  the  announce- 
ment that  they  are  further  apart  than  ever.  They  first  agree  and  then  agree  to  disagree. 
How  can  we  anticipate  their  action?  No  less  than  a  dozen  different  plans  have  been 
printed  in  the  papers  giving  us  information  as  to  what  they  would  do.  Well,  they  can 
adopt  but  one  plan,  and  I  do  not  want  to  vote  blindly  or  in  the  dark. 

Now,  I  represent  a  white  constituency,  consisting  of  twenty-three  thousand  people, 
forty-seven  hundred  of  whom  are  voters;  and  there  are  not  more  than  one  hundred  negroes 
in  my  county  who  are  voters.  As  between  the  two  parties,  among  the  white  people,  in 
their  political  complexion  they  are  about  equally  divided.  Knowing  the  condition  of  our 
brethren  in  the  black  belt,  knowing  the  appalling  clouds  of  threatened  negro  domination 
that  have  been  hanging  over  them  for  thirty  years — 

Mr.  Wysor:  Do  I  understand  you  to  be  advocating  the  submission  of  the  proposed 
Constitution  to  the  people  for  their  ratification? 

Mr.  Richmond:    Yes,  sir. 

Mr.  Wysor:  Suppose  we  make  a  very  bad  Constitution,  what  do  you  want  to  do  with 
it — proclaim  it? 

Mr.  Richmond:  It  depends  on  Avhat  that  badness  consists  in.  (Laughter  and  ap- 
plause.) 

Mr.  Wysor:  Suppose  we  make  a  very  good  Constitution,  what  do  you  want  to  do 
with  it? 

:\Ir.  Richmond:    If  suited  to  my  people  I  should  vote  for  it. 

Mr.  Wysor:  I  mean  do  you  want  to  submit  it  to  the  people  if  it  is  a  good  Constitu- 
tion? 

^Iv.  Richmond:  As  I  have  stated,  if  no  material  part  of  my  constituency  is  disfran- 
chised, it  is  a  matter  of  indifference  to  me  whether  it  is  submitted  to  the  restricted  or  the 
whole  electorate,  because  they  would  be  fully  protected  under  its  provisions. 
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Mr.  Wysor:  The  question  I  am  asking  you  is,  do  you  propose  to  submit  it  to  the 
electorate? 

Mr.  Richmond:    Yes,  sir. 

Mr.  Wysor:    Why  do  you  want  to  postpone  the  decision  of  the  question? 

Mr.  Richmond:  I  want  to  see  how  the  action  of  the  Suffrage  Committee  and  the 
action  of  this  body  on  that  report  affect  my  constituency,  and  if  they  affect  it  detrimentally 
I  shall  vote  to  submit  it  to  the  whole  electorate.  But  if  they  are  not  injured  by  it  and  if 
the  great  body  of  them  can  vote  under  the  new  Constitution  as  they  can  now,  I  shall  go 
along  with  my  brethren  from  the  great  black  belt  and  help  them  out  of  their  trouble. 
(Applause.) 

I  am  here  representing  a  special  constituency  ancillary  to  the  balance  of  this  Com- 
monwealth. My  pledges  to  my  people  are  to  submit  the  work  of  this  Convention  to  them, 
and  I  have  stated  that  if  any  material  part  of  them  were  disfranchised  I  would  vote 
against  it  here  and  I  would  vote  against  it  there.  But  if  the  white  people  in  the  main 
are  permitted  to  vote,  I  care  not  whether  it  is  restricted  or  unrestricted,  I  care  not 
whether  it  is  great  or  small,  because  it  will  not  affect  my  people. 

I  want  it  distinctly  understood  here  that  I  am  a  white  man  and  propose  to  represent 
white  interests  (applause).  I  came  here  with  that  distinct  avowal,  and  I  suppose  I  made 
the  most  extensive  and  complete  campaign,  without  having  any  body  against  me,  that 
was  ever  made.  I  made  eighteen  speeches  in  my  home  county.  If  there  is  a  man  who  can 
beat  that,  I  shall  be  glad  to  see  him  and  shake  hands  with  him.  I  took  the  position  before 
the  Democratic  people  and  the  Republican  people  as  well,  that  I  proposed  to  lend  my  aid 
in  every  legitimate  way  to  disfranchise  the  negro  and  lift  this  cloud  from  over  the  heads 
of  our  people  who  are  unfortunately  in  the  black  belt  of  this  country.  Negro  suffrage 
was  forced  upon  our  people  by  the  bayonet  and  not  according  to  the  will  of  the  great 
people  of  this  Commonv>/^ealth,  and  the  time  is  here  for  relief,  and  I  propose  to  aid  in  the 
deliverance. 

Now,  Mr.  Chairman,  enough  on  that  point.  The  reason  why  I  want  the  settlement  of 
this  question  postponed  until  I  can  know  what  the  Committee  on  Suffrage  proposes,  and 
what  action  will  be  finally  taken  by  the  Committee  of  the  Whole  and  by  the  Convention 
is  that  I  may  be  enabled  to  help  my  white  friends  in  the  black  belt  if  circumstances  per- 
mit it. 

I  cannot  go  so  far  as  my  friend  from  Pulaski  (Mr.  Wysor)  who  said  he  v/ould  not 
sacrifice  he  vote  of  a  single  white  man  to  give  these  people  their  political  liberty  with- 
out the  fear  of  negro  domination.  I  would  sacrifice  myself  and  I  would  sacrifice  a  dozen 
others,  if  necessary.  (Applause.)  But  when  it  comes  to  affecting  the  main  body  of  the 
people — 

Mr.  Wysor:    Would  you  not  go  better  than  a  dozen? 

Mr.  Richmond:  I  would  not  hesitate  to  say  fifteen  and  include  in  that  number  my 
distinguished  friend  from  Pulaski  (laughter  and  applause). 

If  no  material  part  of  the  white  electorate  of  my  county  is  disfranchised  by  the  suf- 
frage plan  which  may  be  reported  to  this  house  and  to  this  committee,  it  is  immaterial 
to  me,  it  is  immaterial  to  them,  and  it  is  immaterial  to  your  white  constituency  whether 
the  Constitution  be  submitted  to  the  present  electorate  or  the  restricted  electorate,  if  such 
It  be. 

Representing  my  own  people  directly  and  only  in  an  ancillary  way,  those  in  other 
parts  of  the  State,  I  propose,  where  I  am  not  injured,  to  help  them  in  the  way  they  think 
is  best  to  secure  relief.  And  you  will  find  the  great  Southwest  or  the  majority  of  it 
crossing  the  Blue  Ridge  Mountains  and  clasping  hands  with  the  down-trodden  and  the 
oppressed  of  our  State.  We  are  ready  to  stand  by  you  and  bring  about  and  establish 
your  deliverance  from  the  menaces  of  negro  domJnation  and  negro  control.  (Applause.) 

If  that  does  not  suit  my  white  people,  the  next  time  they  want  a  Convention  they 
can  send  somebody  else.  But  it  suits  them  because  I  took  that  position,  and  out  of  twen- 
ty-one hundred  votes,  notwithstanding  I  was  opposed  by  the  Democratic  bosses,  the  ma- 
chine, I  got  nineteen  hundred  votes.  I  got  both  sides,  all  the  Democrats  and  all  the 
Republicans,  save  just  what  the  office  holders  and  the  bosses  could  control,  and  that  was 
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only  two  hundred  and  one.  I  made  this  point  in  eyery  speech;  I  met  the  people  at  every 
polling  place,  and  without  a  dissenting  voice  they  concurred  in  it. 

Let  me  tell  you,  Mr.  Chairman  and  gentlemen  of  the  committee,  that  so  far  as  the 
great  Southwest  is  concerned,  I  mean  in  my  immediate  section  of  it,  you  need  have  no 
fears  of  submitting  the  Constitution  to  the  Republican  party.  They  w^ant  the  Constitu- 
tion revised.  They  want  the  negro  eliminated  from  the  political  body  of  this  State.  They 
want  fair  elections.  They  Avant  a  voice  in  the  government.  My  people  want  to  elect  their 
officers.  They  want  to  elect  their  judges.  They  want  to  elect  all  the  officers  except,  per- 
haps—  and  I  took  that  position  and  nobody  said  otherwise — the  Stiperintendent  of  Public 
Instruction  and  the  Supreme  Court  of  Appeals.  I  believe  those  two  departments  ought  to 
be  elected  by  the  Legislature,  but  if  gentlemen  want  it  otherwise,  I  will  go  with  them.  I 
simply  discussed  it  in  that  way  to  my  people.  But  every  thing  else,  from  the  governor 
down  to  overseer  of  the  poor,  we  want  submitted  to  the  people. 

The  people  pay  the  taxes;  the  people  are  sovereign;  the  people  run  the  government; 
the  people  are  our  masters;  and  the  people's  rights  should  be  respected  and  preserved, 
If  you  want  the  confidence  of  a  man  do  right  as  respects  him.  If  you  want  the  popular 
will — and  without  the  popular  will  no  government  can  stand — respect  its  rights. 

The  popular  will  is  the  very  bulwark  of  all  popular  government.  Ours  being  a  demo- 
cracy, a  poptilar  government,  we  have  to  satisfy  the  people,  and  vre  have  to  respect  their 
rights  in  matters  of  this  kind.  If  the  people  can  elect  a  President,  a  Vice-President,  a 
Governor,  Lieutenant-Governor,  and  Attorney-General,  and  are  competent  to  elect  a  Legis- 
lattire,  in  the  name  of  reason  and  common  sense  are  they  not  possesed  of  sufficient  intel- 
ligence to  elect  their  juduciary  and  all  the  other  officers  of  this  State?  I  for  one,  say 
"yes,"  and  I  shall  favor  it. 

Now,  to  those  gentlemen  who  may  be  tipon  the  Stiffrage  Committee,  a  word,  Mr.  Chair- 
man, that  they  may  hear  it. 

I  want  yoti,  in  taking  care  of  the  black  belt,  to  take  care  of  the  great  Valley  and  the 
Southwest,  to  take  care  of  the  old  Confederate  soldier  who  offered  his  life  a  sacrifice  upon 
the  altar  of  his  country.  Many  who  fell,  lie  buried  in  soldiers"  graves.  Their  brethren 
who  were  spared  returned  to  their  homes.  They  have  grown  old  and  feeble.  Many  are 
without  money.  Many  cannot  comply  with  any  conditions  as  a  prerequisite  to  voting. 
You  must  in  your  wisdom  bring  us  in  an  amendment  that  will  fully  protect  them,  and  not 
only  them,  but  their  descendants,  and  no^  only  the  descendants  of  such  men.  but  the  poor 
man,  the  unfortunate  man.  The  Saviour  of  the  world  declared  that  "the  poor  always  ye 
have  with  yoti."  That  is  an  irreversible  decree.  From  that  day  to  this  good  day,  in  all 
days,  we  have  had  the  poor,  and  the  poor  of  all  kinds,  with  us.  They  are  present  with  us 
to-day  or  in  our  country.  They  are  true,  they  are  honest,  they  are  loyal.  Money  they 
have  not.  Their  circumstances  and  surroundings  are  such  that  many  of  them  cannot  get 
money.  Many  of  them  would  be  too  improvident  to  retain  it  for  taxation  purposes  if  they 
shotild  get  it.  It  has  been  said  "a  fool  for  luck  and  a  poor  man  for  children."  These 
poor  men  have  families  to  support.  They  are  only  laborers  by  the  day;  they  are  me- 
chanics, and  they  cannot  earn  more  than  enough  on  each  recurring  day  for  a  scanty 
sustenance  for  their  families. 

I  want  you  to  remember  it.  I  stand  here  to-day  to  speak  for  them.  I  speak  for  the 
Confederate  soldier  and  his  descendants;  I  speak  for  the  poor  man,  not  because  of  his 
poverty,  but  because  of  his  loyalty,  his  honesty  and  his  right  not  to  be  denied  the  privi- 
lege of  a  freeman  becaitse  of  his  poverty.  Impose  not  conditions  upon  him  with  which 
he  cannot  comply.  I  stand  for  them,  and  this  day,  in  their  name,  proclaim  to  this  com- 
mittee fiat  justitia,  mat  coelum.   "Let  justice  be  done,  though  the  Heavens  fall." 

When  you  do  that,  Mr.  Chairman,  you  will  satisfy  the  white  people  of  Virginia  You 
will  satisfy  the  public  will.  You  will  have  their  approval,  and  you  need  not  fear  the 
full  electorate  as  of  to-day  or  the  restricted  electorate  either,  certainly  not  the  restricted 
electorate.  If  every  white  man  is  permitted  to  vote  who  votes  to-day,  if  you  do  not  dis- 
franchise the  white  people,  and  if  you  have  a  fair  and  honest  election,  so  that  the  votes 
may  be  counted  as  cast,  in  my  humble  judgment  there  wall  be  such  a  majority  in  this 
14— Const.  Deb 
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State  as  will  convince  future  generations  that  they  need  not  fear  the  real  people  of  Vir- 
ginia, let  them  be  Democrats  or  let  them  be  Republicans. 

I  wish  to  say  to  my  friend  from  Pulaski  that  I  am  going  to  vote  to  postpone  this 
matter.  I  will  tell  you  that.  I  do  not  want  the  vote  on  this  question  to  be  taken  until  the 
Constitution  is  ready  to  be  submitted  to  us  or  ready  to  be  submitted  to  the  people.  Then 
the  question  will  naturally  come  up,  What  will  we  do  with  it?  Will  we  proclaim  it,  will 
we  submit  it  to  the  present  electorate,  or  to  the  restricted  electorate  as  contained  in  the 
Constitution? 

Now,  Mr.  Chairman,  I  have  said  what  I  wished  to  say  on  this  question.  I  wanted 
the  members  of  this  Convention  to  know  how  some  of  us  from  the  great  Southwest  stand. 

You  are  the  gentlemen  who  need  deliverance  and  we  have  come  to  help  you.  Do  not 
sacrifice  us  in  order  to  get  relief  for  yourselves.  Let  us  stand  in  statu  quo,  and  then  we 
will  shake  hands  with  you,  we  will  deliver  you;  and  in  the  future,  as  in  the  past,  we 
will  say  "God  speed,  and  we  will  help  you  in  all  the  essential  features  to  bring  about  your 
delivery  from  the  menaced  condition  in  which  you  are  placed  by  the  great  apprehension  of 
negro  domination.   So  help  us  God.  (Applause.) 

Mr.  Pedigo:  Mr.  Chairman  and  gentlemen  of  the  committee,  the  matter  immediately 
before  this  Convention,  the  amendment  of  the  gentleman  from  Pulaski  (Mr.  Wysor)  to  the 
report  of  the  Committee  on  Preamble  and  Bill  of  Rights,  has  already  given  room  for  a 
very  wide  extension  of  debate.  I  think  it  right,  for  on  the  settlement  of  this  question 
depends  the  success  or  failure  of  this  Convention.  Inside  of  this  Convention  there  is 
frankly  expressed  distrust  of,  and  want  of  confidence  in,  the  people.  Outside  of  this  Con- 
vention there  is  a  large  and  rapidly  growing  want  of  confidence  in  and  distrust  of,  this 
Convention. 

The  most  unhappy  condition  that  could  exist  in  any  country  is  want  of  confidence 
in  a  government  by  its  people.  Let  us  show  to  the  people  that  we  have  confidence  in 
them,  and  then  they  will  have  confidence  in  us. 

Our  Savior  has  said  that,  "A  prophet  is  not  without  honor  save  in  his  own  country." 
As  a  political  prophet  and  apostle,  the  world  has  yet  produced  no  superior  to  Thomas 
Jefferson.  From  him  I  have  drawn  my  inspiration.  I  fully  believe  he  understood  the  lan- 
guage he  spoke;  that  he  meant  what  he  said,  and  said  what  he  meant.  On  his  philosophy 
has  been  built  this  mightiest  of  nations  and  all  of  the  most  prosperous  and  happy  States 
within  it.    He  says  it  is  a  self-evident  truth  that  all  men  are  created  equal. 

Mr.  Chairman,  it  is  with  profound  regret,  not  unmixed  with  a  little  personal  pride, 
that  I  stand  here  entirely  alone,  one  among  a  hundred,  who  if  the  negro  did  not  have 
the  right  to  vote  would  extend  to  him  the  right  of  suffrage.  I  am  ready  to  assume  all 
the  responsibility  that  could  attach  to  any  one  individual  for  the  thirteenth,  fourteenth 
and  fifteenth  amendments  to  the  Constitution  of  the  United  States,  and  for  the  recon- 
struction laws  of  Congress,  and  all  that  was  done  in  the  Underwood  Convention,  because 
my  first  vote  was  cast  for  Abraham  Lincoln  for  President  of  the  United  States.  I  voted 
for  members  of  Congress  who  helped  to  frame  those  amendments  to  the  Constitution,  and 
I  voted  for  the  leading  member  of  the  majority  of  the  Underwood  Convention.  I  after- 
wards voted  for  the  ratification  of  that  Constitution,  and  I  voted  also  against  the  two 
illiberal,  and  as  I  conceived,  unjust  clauses  that  were  attached  to  that  Constitution  and 
that  were  afterwards  submitted  separately  by  General  Grant  to  the  voters  of  this  State. 
And  I  aided  in  memorializing  General  Grant  to  submit  those  questions  to  a  separate  vote. 

As  there  seems  to  be  in  the  minds  of  members  of  this  Convention  something  like  a 
want  of  recollection  of  the  period  of  time  at  which  the  Underwood  Constitution  was  sub- 
mitted and  the  vote  by  which  that  Constitution  was  ratified  and  adopted,  I  will  state  that 
the  vote  v/as  taken  in  1869:  that  210,585  of  the  people  of  Virginia  voted  for  a  ratification 
of  the  Underwood  Constitution,  and  against  ratifying  it  there  were  9,136  votes  cast. 

So  the  first  Constitution  of  this  State  that  was  entirely  free  was  not  crammed  down 
our  throats,  as  some  have  contended,  but  it  was  ratified  and  adopted  at  the  last  perfectly 
fair  and  free  election  ever  held  in  this  State  by  a  majority  amounting  to  more  than  twenty 
to  one. 

That  the  people  of  the  State  were  then  and  have  ever  since  been  satisfied  with  that 
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Constitution  I  will  recite  three  separate  votes  that  have  teen  since  taken  on  the  q,ues-^ 
tion  of  calling  a  Convention  to  revise  and  amend  the  Constitution.  The  Constitution 
itself  provides  that  such  election  should  be  held  every  twenty  years:  and  it  fell  in  1888. 
Accordingly  in  that  year  a  vote  vras  taken  resulting — 

For  a  Convention.  3.C9S.  - 

Against  a  Convention.  63.125. 

So  that  after  a  trial  of  twenty  years  this  much  abused  Constitution  was  again  ratified 
by  nearly  twenty  to  one.  But  tlie  Democratic  Legislature,  without  any  excuse  therefor^ 
but  probably  acting  under  the  motto,  "'If  at  first  you  don't  succeed,  try,  try,  again,"  sub- 
mitted the  same  question  to  the  voters  in  1S97  with  the  usual  result  though  not  quite  so- 
emphatic.   At  that  election  the  vote  stood,  for  a  Convention.  38.320,  and  against  it.  83,450. 

This,  the  third  ratification  of  the  Underwood  Constitution,  was  made  by  considerably 
more  than  two  to  one  of  the  i:.eoi:le  who  felt  interest  enough  to  go  to  the  election  as  well 
as  by  that  greater  number  who  did  not  want  it  changed  bad  enough  to  go  to  the  polls  and 
A'ote  for  a  convention.  If  yoti  count  those  who  did  not  vote  for  a  convention  at  that  elec- 
tion it  amounted  to  a  little  over  ten  to  one  of  the  people  of  Virginia  who.  after  thirty 
years'  trial,  were  satisfied  v%-ith  the  Underwood  Constitution. 

In  the  year  19ij0,  just  three  years  after  this  emphatic  negative  vote,  the  Legislature 
seems  to  have  had  a  presentiment  that  the  people  did  not  vrant  a  convention,  and  would 
again,  as  usual,  vote  it  down  if  given  a  fair  chance,  and  they  provided  an  unfair  and  dis- 
honest ballot  to  try  the  experiment  again  with.  They  provided  by  law  that  the  ballot 
should  have  printed,  on  it  only  one  line,  and  that  line  "'For  a  Convention, requiring  all 
who  voted  against  the  Convention  to  mark  their  own  ballets. 

Mr.  Wysor:  I  understood  you  to  say  that  the  election  which  ratified  the  Underwood 
Constitution  was  the  last  fair  election  which  vas  held  in  Virginia. 

]\Ir.  Pedigo:    Yes.  sir;  that  is  exactly  what  I  said. 

Air.  Vysor:  You  said  several  elections  were  held  afterwards  which  refused  to  call  a 
convention  to  revise  and  amend  the  L^nderwood  Constitution.    Were  those  elections  fair? 

Mr.  Pedigo:  Xo.  sir:  no  one  of  them;  and  novr  as  I  am  asked  that  question  I  will  tell 
you  the  reason  why  they  v.-ere  not  fair. 

Mr.  Vysor:  If  those  elections  vrere  not  fair,  how  were  they  a  ratification  of  the 
Underwood  Constitution,  as  you  claim? 

Mr.  Pedigo:  All  vrho  voted  voted  to  ratify  it.  and  the  elections  have  been  fair  in  the 
white  belt  of  Virginia.  I  do  not  deny  that  the  elections  have  been  pure  in  the  white  belt 
of  Virginia.  I  do  deny,  and  I  am  ready  to  show,  if  it  were  necessary,  that  they  have  not 
been  fair  in  the  black  belt,  but  it  is  of  no  use  to  show  that,  because  it  is  admitted  all  over 
this  floor  ty  every  member  on  it. 

Now.  whether  this  arrangement  of  the  ballot  was  intended  merely  as  a  labor-saving 
device  or  as  a  balm  to  the  little  rudiments  of  a  conscience  that  they  suspected  might  still 
linger  with  some  of  the  ticket  markers  in  the  black  belt  or  both.  I  do  not  pretend  to 
know;  but  they  did  do  it,  and  it  was  unfair  and  wrong  to  do  it. 

Vrith  this  unfair  and  fraudulent  ballot,  and  by  making  the  Convention  a  Democratic 
measure,  and  by  holding  the  election  at  a  time  when  but  few  people  are  expected  to  go  to 
the  election,  and  by  pledging  their  faith  to  the  people  that  whatever  was  done  should  be 
submitted  to  them  for  their  ratification  or  rejection,  they  succeeded  in  getting  an  affirma- 
tive vote  of  7T,3G0  out  of  a  registered  vote  of  more  than  425,700,  less  than  one-fifth,  and 
fully  two-thirds  of  that  from  the  black  belt,  where  all  admit  the  elections  are  not  fair. 

On  that  miserably  slender  thread  this  Convention  hangs  its  claim  to  sovereignty  that 
we  are  told  greatly  exceeds  the  sovereignty  of  the  Czar  of  Russia  or  the  Sultan  of  the 
Turks. 

The  act  of  the  Legislature  calling  this  Convention  contains  a  great  falsehood  when 
it  says  that  a  large  majority  of  the  qualified  voters  of  Virginia  voted  in  favor  of  calling 
this  Convention.  Our  Governor  has  informed  us  that  he  hesitated  long  before  signing 
this  act,  and  that  when  he  did  sign  it  he  uttered  audibly,  "God  save  Virginia."'  He  should 
have  tried  to  save  Virginia  himself  by  writing  his  veto  on  that  bill,  if  for  no  other  reason 
than  because  it  contained  a  palpable  falsehood  on  its  face. 
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But  the  Governor  did  sign  the  bill,  and  this  Convention  was  elected  and  assembled, 
and  it  has  become  our  duty  to  frame  the  best  amendments  to  the  Constitution  we  can  and 
offer  them  to  the  people,  who  are  the  only  sovereigns  in  any  free  government,  for  their 
ratification  or  rejection. 

As  to  the  mutilation  of  our  ancient,  much-loved  and  venerated  Preamble  and  Bill  of 
Rights,  I  can  see  no  justification  whatever.  I  can  see  nothing  that  that  has  to  do  with 
the  situation.  I  was  somewhat  at  a  loss  to  find  any  argument  in  favor  of  its  retention 
until  the  gentleman  from  Winchester  (Mr.  Harrison)  proposed  one  for  striking  it  out, 
and  that  occurred  to  me  to  be  a  good  and  sufficient  reason  why  we  should  retain  it. 
(Laughter.)  That  reason  was  that  poor  old  George  III.  is  dead  and  that  we  can  no 
longer  quarrel  with  him,  and  that  we  are  on  excellent  terms  with  his  living  successor. 
His  living-  successor  is  at  this  time  engaged  with  a  large  army  trying  to  crush  out  and 
destroy  two  free  but  weak  republics  in  South  Africa.  The  very  same  despotic  methods 
that  George  III.  used  in  America,  and  especially  in  North  and  South  Carolina,  he  is  now 
using  in  South  Africa.  We  should  remind  him  that  we,  a  free  people,  do  not  approve  his 
conduct  when  he  attempts  to  stamp  out  liberty  and  destroy  two  free  young  republics.  If 
President  Kruger  visits  this  country,  as  he  is  expected  to  do  at  some  early  day,  I  will  go 
all  the  way  to  New  York  to  shake  his  hand  and  welcome  him  to  the  home  of  the  free.  I 
hope  that  he  will  be  met  by  so  many  and  such  enthusiastic  gatherings  of  our  people  as  to 
convince  him  and  also  the  King  of  England  that  America  is  still  on  the  side  of  liberty. 

I  have  heard  but  one  single  objection  raised  to  submitting  the  work  of  this  Conven- 
tion to  the  people  for  their  ratification,  and  that  one  is  that  they  will  be  likely  to  vote  it 
down,  and  all  of  our  work  and  their  money  will  be  lost.  But  to  me  even  this  result  would 
be  a  far  lesser  calamity  than  to  have  our  people  bucked  and  gagged  and  a  Constitution 
crammed  down  their  throats  which  they  would  be  sure  never  to  submit  to  any  longer 
than  they  are  compelled  to. 

Our  plain  duty  is  to  frame  a  Constitution  so  just  and  fair  that  our  people  will  ratify 
it  by  a  vote  bordering  on  unanimity.  If  we  can  make  a  Constitution  that  will  receive  an 
equal  amount  of  public  favor  with  the  one  it  supersedes  it  will  be  extremely  lucky. 

The  gentleman  from  Pulaski  (Mr.  Wysor)  tells  us  that  according  to  an  observation 
taken  by  himself  we  have  now  already  reached  the  Promised  Land,  and  are  now  ready  to 
locate  our  claims  and  plant  our  fig  trees  and  vineyards,  and  make  ourselves  generally  at 
h.omie.    ( Laughter. ) 

On  the  other  hand,  the  gentleman  from  Page  (Mr.  Parks),  equally  learned  and  care- 
ful, places  us  on  the  very  borders  of  Egypt  in  the  darkest  part  of  the  wilderness,  groping 
our  way  we  know  not  whither.  By  the  aid  of  these  two  careful  and  learned  observers, 
both  of  them  partly  right  and  partly  wrong,  and  by  a  very  close  calculation  of  my  own  I 
am  able  to  locate  us  with  almost  absolute  certainty.  (Laughter.)  We  are  now  encamp- 
ing in  the  desert  at  the  edge  of  the  wilderness,  near  the  foot  of  Mount  Sinai.  Our  Moses 
has  been  up  in  the  mountain  for  many  days  consulting  the  oracles,  writing  and  unwriting, 
rewriting  and  unrewriting,  re-rewriting  and  unre-rewriting  the  tables  of  our  suffrage  law. 
(Laughter.)  In  his  absence,  we  being  left  without  any  recognized  head,  and  being  at 
best  a  rebellious  and  stiff-necked  people,  have  been  employed  making  a  molten  calf,  which 
we  have  completed  and  branded  and  set  up  in  the  most  conspicuous  place  on  our  ancient 
Bill  of  Rights.    The  brand  on  that  calf  reads,  "We  ordain  and  declare." 

When  our  Moses  comes  down  from  the  mountain,  if  he  ever  does  come  down,  and  be- 
holds this  molten  calf  and  learns  how  we  have  been  sinning  in  his  absence,  I  expect  to 
see  his  face  shine  like  fire  with  anger.  I  expect  to  see  him  dash  down  the  tables  of  the 
suffrage  law,  or  so  much  thereof  as  he  has  agreed  upon,  and  utterly  destroy  it,  and  to 
tear  down  this  molten  calf  and  stamp  it  to  pieces,  and  put  it  into  a  mortar  and  beat  it 
into  fine  dust  and  boil  it  into  a  great  pot  of  soup  and  compel  every  one  of  us  to  drink  a 
cup  of  that  soup  as  an  antidote  for  stiff-neckedness.  (Laughter.) 

The  learned  lawyers  on  this  floor  generally  and  the  distinguished  gentleman  from 
Hanover  (Mr.  Carter)  in  particular,  tell  us  that  according  to  the  law,  we,  this  one  hun- 
dred citizens  of  Virginia,  are  absolute  sovereigns  over  the  entire  people  of  Virginia, 
limited  only  by  the  Constitution  of  the  United  States  and  lawful  contracts  now  existing. 
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Not  being  a  lawyer  and  not  wishing  to  play  with  them  at  their  own  game  any  more  than 
I  would  bet  with  a  juggler  at  his  own  tricks,  I  will  simply  give  it  as  my  own  humble 
opinion  that  if  this  is  the  law,  the  law  is  a  great  fool  and  a  great  scoundrel  as  well. 

We  have  no  such  power.  We  have  no  power  except  that  which  was  conferred  on 
us  by  the  77,360  voters,  mostly  from  the  black  belt,  and  by  all  regarded  as  of  little  or  no 
value  as  an  indication  of  public  sentiment. 

No  other  legislative  body  that  I  have  ever  read  of  put  up  any  such  claim  to  infalli- 
bility with  the  single  exception  of  the  Council  of  Notables  convened  by  the  invadins-  army 
of  that  most  odious  tyrant  and  usurper,  Napoleon  the  Third,  of  France.  He  at  that  coun- 
cil undertook  to  transfer  the  sovereignty  of  the  people  of  Mexico  to  a  scion  of  one  of  the 
oldest  and  most  despotic  families  in  the  world. 

The  learned  gentleman  from  Hanover  (Mr.  Carter)  has  furnished  us  with  a  beautiful 
illustration  of  the  loading,  aiming,  and  firing  of  a  gun.  (Laughter.)  To  carry  out  his 
illustration,  the  77,360  of  our  people  have  wadded  a  shot-gun  with  the  sovereignty  of  Vir- 
ginia and  fired  it  off  at  random,  and  we,  and  we  only,  have  caught  it.  (Laughter.) 

This  experiment  was  tried  in  1861.  The  sovereignty  of  Virginia  was  loaded  into  a 
great  gun  and  aimed  at  the  flag  and  jurisdiction  of  the  United  States.  That  gun  burst 
and  scattered  our  sovereignty  everywhere.  West  Virginia  picked  up  about  a  third  of  it. 
The  remainder  was  captured  by  the  United  States  army  and  returned  to  us  under  the  re- 
quirements of  the  reconstruction  laws. 

If  the  contention  is  indeed  true,  nothing  but  the  Constitution  of  the  United  States 
would  hinder  us  from  passing  our  sovereignty  over  to  some  despot. 

As  it  has  been  so  ably  said,  George  HI.  is  dead.  Napoleon  was  scared  out  of  America, 
and  his  plan  to  repossess  France  of  the  territory  sold  by  his  ancestors  to  Mr.  Jefferson 
failed.  He,  too,  is  dead  and  France  is  free.  Maximilian  met  the  fate  that  Mexican  law 
dealt  out  to  him,  and  Mexico  is  free,  happy,  and  prosperous. 

Now  let  us  do  the  best  for  our  constituents  that  we  knov/  how  to  do,  and  go  to  them 
with  our  work  and  say  to  them:  "Here  it  is;  do  with  it  as  your  superior  wisdom  may 
dictate." 

Gentlemen,  I  thank  you  for  the  attention  you  have  given  me. 

Mr.  Summers:  Mr.  Chairman  and  gentlemen  of  the  Convention,  I  desire  to  take  the 
floor.  My  books  and  authorities  are  out  in  the  city,  and  I  did  not  bring  them,  not  expect- 
ing the  gentlemen  who  have  spoken  to-day  to  get  through  so  soon  as  they  did.  I  will 
resume  the  argument  in  the  morning.    ("Now!"  "Now!") 

Mr.  Goode:    Go  on  now  and  finish  to-morrow. 

Mr.  Summers:  Mr.  Chairman  and  gentlemen  of  the  Convention,  there  is  one  thing  I 
do  not  like,  and  that  is  the  spirit  of  levity  which  is  now  existing  in  the  Convention  when 
the  liberty  of  two  hundred  thousand  men  is  at  stake. 

What  I  shall  say  will  be  welcomed  in  every  republic  on  earth  from  the  lowlands  of 
Hawaii  to  the  loftiest  peaks  of  the  Alps,  save  in  that  black  belt  which  has  been  the  curse 
of  us  all.  What  I  shall  say  strikes  at  a  principle,  not  at  a  sentiment,  which  is  the  curse 
of  a  sensible  people.  What  I  shall  say  will  be  at  the  foot  of  the  altar  of  justice  and  right,, 
defying  the  devil  and  sentiment  based  upon  unprincipled  theories. 

Gentlemen  of  the  committee,  I  am  aware  of  the  fact  of  my  hopeless  minority.  Would 
to  God  that  I  had  left  this  earth  when  freedom  was  respected  by  Virginians,  and  not  be 
left  here  in  my  old  age  to  see  a  usurpation,  not  of  the  rights  of  the  rich  and  mighty,  but 
of  the  rights  of  the  poor,  of  those  who  cannot  help  themselves,  of  those  whom  it  is  the 
duty  of  patriots  to  protect.  There  was  a  day  in  Virginia  when  that  class  was  peculiarly 
favored. 

We  are  to  consider  here  to-day  who  we  are  and  from  whence  we  came.  Who  are  you? 
Let  the  world  answer  that  you  are  here  to-day  ready  and  willing  to  wipe  out  the  vote  of 
a  race  that  I  am  proud  of,  although  my  ancestors  have  occupied  Virginia  over  two  hun- 
dred years;  I  have  owned  them,  and  my  ancestors  before  me  owned  them,  but  I  am  proud 
of  them.  Why?  They  are  the  submissive  race,  just  from  slavery;  just  emerged  into  free- 
dom. 
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What  do  we  behold?  Educated  and  better  orators  to-day  in  the  city  of  Richmond 
from  that  race  of  people  than  this  body  can  produce;  better  scholars  than  any  in  this 
Convention.  Not  only  that,  but  when  old  Joe  Wheeler  stood  on  San  Juan's  heights  he 
saw  the  colored  race,  carrying  the  banner  of  the  nation,  move  aside  the  Seventieth  New 
York  and  saying,  "Let  us  at  the  Spanish  flag";  and  by  the  gods  they  went  where  you 
dared  not  go. 

Gentlemen,  I  am  proud  of  them,  and  every  man  who  has  a  heart  in  him  and  the 
;spirit  of  freedom  will  be  proud  of  them,  although  damning  politics  may  force  you  other- 
wise. 

Now,  gentlemen,  who  are  v/e?  I  came  here  as  a  representative  of  the  grandest  people 
of  the  State.  I  came  here  as  the  representative  of  the  most  intelligent  people  in  the  State. 
1  came  here,  gentlemen,  representing  a  principle.  That  principle  is  this  (and  I  should 
like  to  see  the  hand  raised  from  that  side  that  would  dispute  it),  that  all  men  before  the 
lav/  are  free  and  equal;  and  I  dare  you  to  say  otherwise  before  any  constituency  in  Vir- 
ginia. 

Now,  was  I  sent  iiere  as  a  sovereign?  No,  I  was  sent  here  as  a  servant  of  the  people. 
Therefore  I  am  here,  gentlemen  of  the  committee,  to  answer  to  the  behests  and  the 
wishes  of  my  people,  who  are  a  grand  people  and  a  white  people. 

I  will  state  now  that  I  shall  not  begin  this  argument  until  to-morrow  morning,  be- 
'cause  my  books  and  authorities  are  away  from  here,  and  I  will  occupy  ten  or  fifteen 
minutes  more. 

Nov/,  I  promise  you  that  I  will  keep  my  eye  upon  the  rail  and  my  hand  upon  the 
throttle  of  the  issues  that  are  here  to  be  discussed.  What  are  they?  The  Preamble  and 
Bill  of  Rights.    Shall  the  m.ajority  or  the  minority  report  be  adopted?  - 

For  fear  that  I  should  be  like  the  distinguished  gentleman  from  Hanover  (Mr.  Car- 
ter) and  the  distinguished  divine,  whose  name  I  have  forgotten,  but  he  is  a  grand  old 
:gentleman  (laughter),  and  that  you  should  leave  here  without  knowing  which  side  I  am 
on,  I  will  tell  you.  I  am  in  favor  of  the  minority  report.  I  am  in  favor  of  the  amend- 
ment or  substitute — it  is  called  by  different  names — of  the  gentleman  from  Pulaski  (Mr. 
Wysor) . 

Now,  what  makes  a  great  nation?  The  greatest  French  orator  said,  "France  is  noth- 
ing v/ithout  her  sentiment."  Henry  Clay,  Patrick  Henry,  and  all  the  great  patriots,  dead 
,and  alive,  have  said  that  country  is  nothing  without  a  sentiment. 

What  is  the  objection  to  the  preamble  proposed  by  the  minority?  I  have  as  much 
respect  for  the  honesty  and  integrity  and  sense  of  the  distinguished  chairman  of  the 
'Committee  as  any  man,  but  often  in  these  political  times  men  throw  aside  the  reason, 
fie  puts  up  this  pitiful  reason,  that  it  would  take  a  typewriter  seven  minutes  to  write  it. 
His  objection  is  that  it  makes  it  cumbersome. 

Mr.  Chairman,  I  have  authority  upon  this  subject  which  shows  that  it  is  our  inhe- 
rent right;  that  it  is  not  a  right  to  be  disposed  of  by  any  convention,  but  that  it  is  our 
duty  as  free  men  to  incorporate  it.  I  will  read  that  upon  the  morrow,  from  the  most  dis- 
iinguished  lights  that  have  ever  adorned  the  political  arena  of  America. 

Gentlemen,  while  I  am  not  going  into  that  now,  let  me  tell  you  a  little  bit  of  natural 
history.  A  horse  is  raised — and  the  delegate  from  Russell  (Mr.  Stuart)  understands 
these  things — known  as  a  piebald.  After  pure  mixing  in  with  thoroughbreds  for  ten 
years  the  spots  and  the  bald  face  and  the  white  legs  will  crop  out.  Sometimes  I  have 
thought  that,  as  old  George  the  Third  had  his  satraps  and  officers  down  on  this  Eastern 
Shore  country,  now  after  four  generations  the  piebald  tyrants  who  were  connected  with 
old  George's  army  are  cropping  out,  and  the  people  look  upon  you  to-day  as  piebald 
tyrants.  That  is  what  you  will  be  named  from  this  time  on,  because  you  are  lineal  de- 
scendants of  old  King  George,  and  that  mark  has  cropped  out  in  the  fifth  generation. 
Thank  God,  old  rling  George  had  none  of  his  folks  up  in  my  country,  and  their  descend- 
ants do  not  live  up  there. 

Now,  gentlemen,  I  wish  to  put  another  proposition  to  you.  What  is  your  objection  to 
the  abuse  of  King  George?  I  will  tell  you  what  it  is;  and  an  old  fellow  in  my  part  of  the 
country  says  that  God  Almighty's  truth  does  not  hurt  any  of  us.    I  v/ant  to  show  the 


DEBATES  OE  THE  COXSTITUTIOXAL  COXVEXTIOX  OF  VIRGIXIA. 


215 


exact  parallel.  I  can  show  the  record  and  convict  you  by  the  record.  As  King  George 
and  his  oppressors  were  to  the  original  people,  you  fill  the  bill.  First: 

That  all  men  are  by  nature  equally  free  and  independent,  and  have  certain  inherent 
rights —        _  _ 

How  many  are  here  saying  that?    The  majority  are  not  going  to  say  it. 

Of  which,  when  they  enter  into  a  state  of  society,  they  cannot,  by  any  compact,  de- 
prive or  divest  their  posterity — namely,  the  enjoyment  of  life  and  liberty,  with  the  means 
of  acquiring  and  possessing  property  and  pursuing  and  obtaining  happiness  and  safety. 

How  many  of  you  are  in  favor  of  that? 

There  is  but  one  point  I  wish  to  present,  and  when  I  finish  that  I  will  close  for  this 
evening  and  conclude  to-morrow  morning.  There  are  to-day  200.000  men  who  are  earning 
a  living  in  this  CommonAvealth.  Yoti  have  got  them  trembling.  Do  I  talk  to  the  gal- 
leries? I  will  talk  so  that  the  galleries  can  hear  nie.  You  men  who  are  tilling  the  soil 
are  to  be  treated  as  brutes,  vrithout  a  soul,  and  for  what?  You.  fair  woman,  who  has  a 
husband  who  has  no  property,  a  husband  who  has  not  had  the  opportunities  of  education, 
go  home  

3.1r.  Willis:    :\Ir.  Chairman.  I  rise  to  a  point  of  order. 
Mr.  Summers:    Yes,  sir. 

Mr.  Willis:    The  gentleman  has  no  right  to  address  the  galleries. 

I\Ir.  Summers:  I  am  not  addressing  the  galleries,  sir.  Here  are  the  gentlemen  I 
was  hinting  at — you  who  are  standing  around  the  seats  there.  You  have  no  business 
here.  We  are  a  lot  of  sovereign  people.  Go  home  as  whipped  ctirs.  We  are  going  to 
take  your  rights  from  you.  If  you  are  not  worth  $10'k  or  if  you  do  not  pay  your  poll-tax, 
and  if  you  do  not  answer  to  the  Qualifications  prescribed  for  the  electorate,  go  home,  and 
we.  a  lot  of  sovereigns,  proclaim  that  there  is  to  be  a  lot  of  whipped  curs  and  serfs  in 
this  country-. 

Now,  gentlemen,  upon  to-morrow  I  will  take  up  this  question  systematically,  and 
I  will  not  say  a  thing  on  God's  earth  but  what  I  will  prove.  I  wish  to  state  politically 
before  I  close  that  I  bring  no  politics  into  this  discussion,  and  I  would  not  permit  the 
R,epublicans  of  this  Convention  to  meet  in  caticus.  I  told  them  it  was  lowering  the  dig- 
nity of  a  grand  principle  to  do  it.    There  is  no  organization  here,  and  never  has  been. 

I  further  say.  gentlemen,  that  it  is  a  disgrace  to  ourselves  to  have  that  clause  intro- 
duced into  the  preamble.  I  wish  to  sa;^'  to  you  now.  gentlemen,  that  I  have  come  here  for 
the  purpose  of  helping  to  build  up  a  Constitution  that  will  be  fair,  that  will  be  honest, 
that  will  look  to  the  great  business  interests  of  Virginia  and  elevate  man.  like  your 
ancestry  and  mine  did  it  in  1S50-".51.  when  ihey  threw  the  shackles  off  of  all  mankind; 
and  they  have  prospered  and  gloried  from  that  day  to  this. 

>7ow.  thanking  you.  gentlemen.  I  will  on  to-morrow  proceed  with  my  authorities. 

On  motion  of  ^Lv.  Thorn,  the  committee  rose  and  the  President  restimed  the  chair. 
The  Convention  adjotirned  until  to-morrow.  Friday.  August  :30.  1901.  at  12  o'clock 
meridian. 


FRIDAY.  August  30.  1901. 

•The  Convention  met  at  12  o'clock  :vi. 
Prayer  by  Rev.  AV.  F.  Dunaway.  D.  D. 

On  motion  of  Mr.  .James  W.  Gordon,  the  Convention  resolved  itself  into  committee  of 
the  whole  for  the  purpose  of  further  considering  the  reports  from  the  Committee  on 
Preamble  and  Bill  of  Rights.   IMr.  Turnbull  in  the  chair. 

Air.  Summers:  Air.  Chairman  and  gentlemen  of  the  committee,  if  I  were  in  my  own 
county,  where  I  am  known,  there  would  be  a  very  different  construction  put  upon  my 
words  from  what  there  is  where  I  am  among  strangers. 

I  desire  in  the  first  place  to  correct,  and  if  not  correct  to  modify,  a  report  that  is 


216 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


made  of  my  speech  of  yesterday.  If  I  did  not  say,  I  intended  to  say,  as  regards  the  col- 
ored race,  that  so  far  as  I  knew  them  in  the  city  of  Richmond,  having  reference  entirely 
to  their  appearance  before  committees,  I  found  them  the  equal  of  any  white  men  who 
appeared  in  the  Convention.  I  do  not  know  a  negro  in  the  city  of  Richmond,  and  I  do 
not  knov/  more  than  a  dozen  white  people.  That  was  my  meaning.  But  let  those  things 
go  as  they  may.  When  I  see  a  part  of  the  foe  fleeing  I  know  that  my  shots  have  not  been 
in  vain. 

Now,  I  want  to  speak  on  a  subject  that  it  takes  some  bravery  to  speak  on,  and  I  am 
the  man  to  speak  it.  This  is  not  on  the  subject  now  before  the  Convention,  and  you  will 
excuse  it.  I  received  a  little  country  newspaper  yesterday  containing  most  slanderous 
abuse  of  this  Convention.  I  desire  to  say,  and  I  want  it  to  go  from  Dan  to  Beersheba, 
that  I  have  never  been  associated  with  a  nobler  body  of  men  than  are  found  in  this  Con- 
vention. I  am  not  trying  to  curry  favor  with  you  gentlemen.  I  have  never  been  asso- 
ciated with  a  more  temperate,  moral,  and  God-serving  body  of  men.  I  have  never  been 
v^^ith  a  more  studious  body  of  men.  I  will  say  further  that  I  have  never  been  with  a  body 
of  men  who  had  such  moderation  and  such  perseverance  as  has  this  Convention  in  accom- 
plishing what  is  right  and  good.  I  will  say  to  these  little  editors  and  these  big  editors 
v/ho  do  not  know  anything  about  a  Constitution  and  never  will,  that  they  are  the  de- 
nouncers of  this  body.  Ever  since  I  have  been  in  this  Convention  I  have  made  it  a  rule 
to  put  in  seven  hours  hard  work  upon  the  measures  before  this  Convention,  and  to  the 
shame  of  the  Legislature  and  of  Virginia  without  a  consideration.  Now  I  have  said  this, 
and  let  the  country  papers  howl. 

With  these  corrections  I  desire  to  address  myself,  gentlemen,  to  the  issue  that  is  pre- 
sented to  you.  I  have  divided  this  subject,  and  my  comments  are  divided  into  five  classes. 
First,  I  left  behind  me  over  yonder  a  stack  of  books  that  high  (indicating),  old  relics, 
some  not  to  be  found  in  Richmond,  preserved  from  the  old  conventions,  including  the  say- 
ings and  prayers,  and  I  wish  now  I  had  brought  the  prayers  of  those  men  who  prayed  in 
1830  and  177G.  You  never  heard  such  prayers  as  those  prayers.  It  was  "God  protect  the 
liberty  of  the  people,"  and  I  have  not  heard  one  such  prayer  since  I  have  been  in  Rich- 
mond. 

Now,  gentlemen,  I  want  to  say  this  to  you.  I  am  a  positive  character.  I  was  in  war 
and  I  am  now,  and  everybody  knows  where  to  find  Summers.  I  ask  to  be  guided  by  God 
and  His  counsels  in  what  I  believe  to  be  right.  I  have  eliminated  very  many  of  the 
authorities  that  I  intend  to  read,  and  I  have  picked  out  those  authorities  and  speeches 
to  read  from  that  in  your  youth  it  was  your  joy  to  quote. 

I  will  now  address  myself  to  the  question  of  sovereignty.  I  will  not  risk  my  own 
assertions,  gentlemen,  but  I  will  read  from  the  grandest  characters  that  have  ever  lived: 

I  consider  myself — 

This  is  in  a  convention — 

As  the  servant  of  the  people  of  this  Commonwealth — 
That  is  good  talk- 
As  a  sentinel  over  their  rights,  liberty,  and  happiness.  ■ .  . 

That  is  to  the  point.  Who  do  you  suppose  wrote  that  immortal  paragraph?  It  was 
no  one  save  Patrick  Henry.  His  authority,  I  suppose,  will  be  respected  by  this  Conven- 
tion. 

Here  is  something  I  want  you  to  hear.    I  want  the  stake-burners  to  hear  this: 

This  day,  I  trust,  the  reign  of  political  protestantism  will  commence.  We  have 
explored  the  temple  of  royalty,  and  found  that  the  idol  we  have  bowled  down  to  has  eyes 
which  see  not,  ears  that  hear  not  our  prayers,  and  a  heart  like  the  nether  millstone.  We 
have  this  day  restored  the  sovereign  to  whom  alone  men  ought  to  be  obedient. 

Who  is  that  Sovereign?   You  will  know  now: 
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He  reigns  in  heaven,  and  witli  a  propitious  eye  beliolds  his  subjects  assuming  that 
freedom  of  thought  and  dignity  of  self-direction  which  He  bestowed  on  them.  From  the 
rising  to  the  setting  of  the  sun  may  His  kingdom  come! 

Who  said  that?  Samuel  Adams,  and  if  it  had  not  been  for  his  exertions  you  would 
to-day  be  under  the  royal  flag  of  England  and  America  would  be  a  colony.  (Applause.) 
Young  man.  do  not  applaud,  for  I  am  here  attending  the  funeral  either  of  a  great  partj^ 
in  Virginia  or  the  Goddess  of  Liberty — I  do  not  know  which. 

Ye  darkeners  of  counsel,  who  would  make  the  property,  lires,  and  religion  of 
millions — 

Listen! —  ' 

Depend  on  the  evasive  interpretations  of  must^'  parchments,  who  would  send  us  to 
antiquated  charters  of  uncertain  and  contradictory  meaning,  to  prove  that  the  present 
generation  are  not  bound  to  be  victims  to  cruel  and  unforgiving  despotism,  tell  us  whether 
our  pious  and  generous  ancestors  bequeathed  to  us  the  miserable  privilege  of  having 
the  rewards  of  our  honesty,  industry,  the  fruits  of  those  fields  which  they  purchased  and 
bled  for,  wrested  from  us  at  the  will  of  men  over  whom  we  have  no  check. 

Who  said  that?  Samuel  Adams.  I  am  shoving  3-oti  the  absurdity  of  the  proposition 
of  sovereignty  residing  in  the  men  in  a  convention. 

I  am  going  to  pay  my  respects  to  but  two  men  who  have  spoken  on  the  subject  of 
sovereignty.  One  is  the  gentleman  from  Petersburg  i^lv.  Cameron),  the  sovereign  from 
that  Cockade  City.  The  other  is  the  honorable  and  noble  man  from  Page  (Mr.  Parks), 
who  wants  to  take  care  of  his  posterity:  and  at  a  future  day  I  hope  to  have  the  pleasure 
of  playing  ball  with  my  friend  from  Hanover  CMr.  Carter),  when  I  will  make  it  lively 
for  him  if  he  takes  such  a  position.   (Laughter. )   Do  not  laugh.   We  are  here  at  a  funeral. 

The  sovereign  from  the  city  of  Petersburg,  whom  I  recognize  as  one  of  the  most  per- 
fect gentlemen,  courtly,  knightly,  intelligent,  whom  I  have  ever  met  in  Virginia,  has 
actually  talked  sovereignty  until  he  looks  sovereignty.  The  gentleman  talks  sovereignty 
to  TDerfection.  He  says  we  are  a  band  of  sovereigns.  Let  him  take  care  of  himself  and 
his  friends.  For  myself,  we  are  no  sovereigns.  Ve  are  the  servants  of  the  people.  Let 
him  speak  for  himself. 

The  gentleman  looks  sovereign.  I  had  the  pleasure  at  one  time  of  seeing  Louis 
Napoleon,  who  was  a  sovereign  once,  and  the  sovereign  from  tli^Cockade  City  wears  his 
beard  like  he  did.  and  he  talks  like  he  did.  and  his  dissertations  upon  sovereignty  puffed 
me  up,  to  think  that  I  should  come  from  the  old  county  of  Washington,  from  among  my 
humble  people,  and  when  I  get  to  Richmond  I  am  a  sovereign!  The  superior;  that  is 
what  it  means. 

I  always,  in  distress  and  trouble,  go  to  the  Bible,  or  to  the  Code,  or  to  Shakespeare, 
but  I  went  and  hunted  up  old  Profes.sor  ^Minor's  lecture  on  sovereignty,  and  he  there 
plainly  states  that  a  sovereign  is  a  superior.  He  has  absolute  power.  As  a  test  of  his 
superiority  he  has  to  coin  money.  Now.  can  the  gentleman  from  Petersburg  coin  money? 
I  hope  to  the  Lord  he  can;  we  need  it  here;  btit  I  never  heard  of  the  gentleman  pretend- 
ing to  do  it. 

Now.  I  read  to  you  the  opinion  of  two  of  the  most  distinguished  men  of  the  Revolu- 
tion upon  that  subject.  When  a  man  becomes  a  politician,  or  holds  any  office  in  the 
world,  he  becomes  public  property,  as  it  appears  from  the  newspapers  this  morning  in 
connection  with  my  remarks  of  yesterday. 

T  want  you  to  rim  back  with  me  twenty  years.  What  do  you  reckon  this  now  old 
man  was  doing  twenty  years  ago.  when  he  was  a  stout  and  vigorous  man?  I  am  willing 
to  tell  you.  because  I  have  a  reputation  that  cannot  be  hurt  where  I  am  known.  I  will 
tell  you  what  I  was  doing,  I  was  speaking  to  the  negroes  by  the  acre.  I  was  rallying 
the  Union  forces  of  my  country,  the  scalawags,  the  deserters.  I  love  to  talk  to  them,  and 
when  I  urged  William  E.  Cameron  for  Governor  they  cried,  "Talk  it!""  "Talk  it!"  These 
are  God  Almighty's  truths,  men.  Well,  that  was  twenty  years  ago.  when  the  colored  man 
was  not  any  better  than  when  he  was  in  slavery.    He  could  not  read  and  write  as  he  can 
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now.  He  knew  nothing  about  churches  and  all  that.  And  if  the  negroes  were  good  enough 
then  to  have  voted  for  William  E.  Cameron,  are  they  not  good  enough  to  vote  for  any  of 
the  balance  of  us  sovereigns?  (Applause.)  Stop  that  applause,  young  man!  I  do  not 
want  any  of  that.    This  is  a  funeral. 

Not  only  that,  but  I  want  to  pay  my  respects  to  that  gentleman.  I  love  him  as  a 
brother,  and  I  will  follow  him  closer  than  the  Ra,inbow  Orator  of  Virginia  did.  You 
know  who  the  Rainbow  Orator  is — the  pride  of  Virginia?  John  W.  Daniel.  Look  at  this 
mighty  arm,  and  you  will  see  how  it  made  a  Governor.  Yes,  you,  yonder,  there,  know 
what  I  mean.  Acres  of  negroes  made  him  Governor.  They  have  voted  for  twenty  years. 
They  have  become  Christians,  they  have  become  men  with  property,  and  now  they  are 
not  fit  to  vote  when  they  made  him  the  Governor  of  Virginia,  by  my  helping.  There  were 
very  few  of  you  red-mouthed  Democrats  in  that  fight  for  him. 

Why  do  I  lay  particular  emphasis  on  that?  It  is  because  he  has  undertaken  to  arouse 
the  white  man  against  the  black,  which  is  deprecated  by  ail  good  people.  Why  did  he 
bring  that  in  here  to  arouse  the  minds  and  create  prejudice?  As  one  of  the  sovereigns 
of  this  Convention,  T  resent  it  that  he  should  come  here  and  speak  of  Othello  as  a  negro 
with  his  arms  around  the  neck  of  our  white  woman  to  arouse  prejudice,  and,  gentlemen, 
I  feel  myself  thrown  loose  to  give  him  all  the  hot  truck  that  I  can.  The  great  majority 
of  you  are  v/ishing  me  Godspeed.    Listen  here: 

When  we  come  to  apply  our  lawful  power — 
This  is  from  Mr.  Cameron's  speech — 

When  we  come  to  apply  our  lawful  power,  is  it  to  be  believed  with  respect  to  the 
thing  put  upon  us  by  the  hard  hand  of  war,  protested  against  then,  endured  since,  because 
simply  the  bitter  truth  is  we  could  not  help  it;  that  when  the  opportunity  came  to  relieve 
ourselves  of  this  burden  and  to  take  the  cruel  hand  of  the  swart  Othello  from^  the  fair 
neck  of  the  Desdemona  of  our  political  and  social  purity. 

Where  was  that  done?  I  am  as  a  sovereign  here,  and  I  do  not  want  to  have  my  mind 
led  off  by  an  appeal  to  a  passion  that  is  unbecoming  a  ward  politician.  Why  was  that 
brought  here?    Therefore  1  am  at  liberty 

Now,  gentlemen  of  the  committee,  let  me  address  myself  to  this  point.  I  have  read 
the  poets,  but  it  is  a  long  while  ago.  The  grandest  piece  that  was  ever  written  places  one 
man  below  all  other  men.  Who  is  it?  Not  the  man  who  robs  you,  not  the  man  w^ho 
insults  your  wife,  not  the  man  who  deserts  the  army,  but  the  man  who  is  guilty  of  base, 
false  ingratitude.    (Laughter.)    Do  not  laugh.    This  is  a  funeral. 

Gentlemen  of  the  Convention,  you  have  heard  the  ministers  of  this  country  abuse 
poor  old  Judas  Iscariot.  I  have  studied  the  Scriptures,  and  my  hope  of  salvation  lies  in 
them  and  the  grand  principles  of  the  Presbyterian  Church.  Poor  old  Judas  Iscariot  was 
no  bad  man,  compared  to  some  of  those  who  are  now  living.  Judas  Iscariot  was  like  your 
preachers.  They  often  get  hard  up,  and  God  knows  what  they  will  do  when  they  get  hard 
up.  A  proposition  was  m.ade  to  Judas  Iscariot  that  they  would  give  him  a  few  shekels  if 
he  would  tell  them  where  the  Lord  was.  Now,  Judas  was  a  good  man.  He  is  to  be  ex- 
cused. He  said  "anybody  can  find  the  Saviour,  and  I  will  just  take  this  money,  and  it  is 
not  going  to  hurt  the  Saviour."  He  did  that.  What  is  it  that  shows  him  to  have  been  a 
superior  man  to  some  of  those  who  are  now  living?  I  will  tell  you.  When  he  found  out 
that  Christ  was  crucified  because  they  had  found  him,  he  had  a  conscience  that  men  now 
living  have  not,  and  he  went  out  and  hung  himself.  The  Judas  Iscariots  of  this  country 
will  not  do  that.  Judas  Iscariot  was  no  bad  man,  compared  to  some  of  those  now  living, 
because  he  thought  he  was  doing  no  harm,  and  when  he  found  out  that  he  was  doing 
harm  and  doing  wrong  he  took  his  life,  which  we  all  would  fear  to  do. 

Now,  gentlemen,  there  are  other  characters.  I  want  to  stop  this  abuse  of  a  great 
many  characters.  I  am  like  my  friend  the  gentleman  from  Danville.  He  said  it  was  time 
to  stop  abusing  King  George,  and  I  want  you  to  stop  abusing  Judas  Iscariot.  Before  God 
in  Heaven  there  are  some  worse  men  than  old  Judas. 
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I  want  you  gentlemen  to  consider  this  proposition.  I  have  read,  I  suppose,  more 
■closely  than  any  other  man  in  this  Convention,  because  I  had  better  opportunities,  all  the 
actions  of  the  Convention  of  1776  and  the  Convention  of  1829-30.  I  have  the  records  of 
the  speeches  and  the  prayers  and  one  thing  and  another  connected  with  that  Convention. 
I  should  like  to  know  what  the  wise  men  of  the  East  would  have  done  in  1776  if  a  gen- 
tleman like  the  one  from  Petersburg  had  risen  and  declared  himself  a  sovereign.  They 
would  have  booted  him  from  the  Cumberlands  to  the  ocean  both  in  the  Convention  of 
1776  and  the  Convention  of  1829-30.  It  is  distasteful  to  old  patriots  like  unto  us.  Lucifer 
fell  from  heaven  and  became  a  chief  in  hell,  but  he  was  not  guilty  of  half  the  ingrati- 
tude that  has  been  displayed  by  some  gentlemen  in  this  country. 

Now,  they  will  come  back  at  me  in  this  way:  '"Oil,  yes.  Summers  helped  the  Governor 
to  rally  the  black  cohorts."  Yes,  I  did.  They  stuck  to  us,  and  I  am  too  much  of  a  man, 
thank  God  Almighty,  ever  to  go  back  on  anything  that  has  stuck  to  me.  They  were  in 
that  election  w^hat  the  African  forces  were  to  Hannibal  in  his  seven  years'  war.  They 
carried  the  victory  and  their  general  deserted  them.  Thank  God  for  that  administration 
of  four  years.  We  purified  the  atmosphere.  We  had  the  sov\^  washed,  but  she  has  re- 
turned to  her  wallow,  and  the  dog  has  returned  to  his  vomit.  So  as  to  a  great  many  men 
who  were  saved  in  that  day  and  time. 

This  is  a  body  of  literary  men.  If  you  want  an  example  I  will  give  it  to  you  from 
ancient  history.  There  was  a  general  who  went  through  Abyssinia  and  swept  over  that 
region  of  country,  and  he  carried  it  and  returned.  He  had  his  officers  beheaded.  The 
non-commissioned  officers  were  banished.  Such  VN^as  the  rule  in  that  country  in  those 
days.  An  old  sergeant  said:  "General,  before  I  am  banished  from  my  country  I  want 
3'oti  to  give  me  a  reason."  The  general  gave  him  a  reason,  and  it  was  this:  "You  ought 
to  be  banished,  and  not  only  banished,  but  beheaded,  for  following  such  a  general."  If 
there  is  any  excuse  on  earth  for  disfranchising  the  colored  man  and  the  poor  white  man, 
the  Republicans  of  this  State,  it  is  because  we  followed  such  a  man,  and  I  do  not  know 
but  that  Vv^e  ought  to  be  punished. 

Now,  gentlemen,  let  me  refer  you  to  another  thing.  What  are  Ave  to  do  in  this  matter 
if  we  are  not  sovereign?  We  are  a  dead  letter  here.  Then  we  are  to  look  to  our  people. 
Now,  enotigh  upon  this  subject,  and  I  will  address  myself  to  the  second  branch  of  my 
discourse,  which  is  the  Bill  of  Rights. 

This  discussion  was  opened  by  the  grandest  looking  and,  I  think,  the  most  honest 
and  patriotic  gentleman  in  this  Convention.  I  am  going  to  give  the  Convention  such 
precedents  as  that  if  they  are  patriotic  they  will  adopt  the  minority  report,  and  if  they 
are  not  patriotic  they  Vvill  not.  I  will  not  give  you  my  v/ords,  but  I  will  give  you  the 
words  of  the  greatest  that  ever  lived.    Now,  I  propose  to  read: 

It  will  be  necessary  for  this  Convention — 

Now  listen,  and  then  I  will  tell  you  vvho  spolie  it.  and  I  beg  gentlemen  to  consider  it: 

It  will  be  necessary  for  this  Convention  to  have  a  faithful  historical  detail  of  the 
facts  that  preceded  the  session  of  the  Federal  Convention,  and  the  reasons  that  actuated 
its  members  in  proposing  an  entire  alteration  of  government — and  to  demonstrate  the 
dangers  that  awaited  us.  If  they  were  of  such  awful  magnitude  as  to  warrant  a  proposal 
so  extremely  perilous  as  this,  I  must  assert  that  this  Convention  has  an  absoltite  right  to 
a  thorough  discovery  of  every  circtimstance  relative  to  this  great  event. 

Listen,  you  are  young  enough  to  learn: 

To  a  thorough  discovery  of  every  circumstance  relative  to  this  great  event. 

Who  said  that?  Our  old  friend,  Patrick  Henry,  v^hom  the  Democracy  and  the  young 
men  who  have  arisen  in  Virginia  have  forgotten.  There  are  a  whole  line  of  atithorities 
on  that  point.   Now  I  want  you  to  listen  again: 


The  voice  of  tradition — 
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Gentlemen  know  what  "tradition"  is — 

I  trust  will  inform  posterity — 

These  young  men  did  not  live  like  you  and  I — 

The  voice  of  tradition,  I  trust,  will  inform  posterity  of  our  struggles  for  freedom. 
If  our  descendants  be  worthy  of  the  name  of  Americans — 
And  you  are  the  descendants. 

They  will  preserve,  and  hand  down  to  their  latest  posterity,  the  transactions  of  the 
present  times. 

That  is  1776. 

And  though  I  confess  my  exclamations  are  not  worthy  the  hearing,  they  will  see 
that  I  have  done  my  utmost  to  preserve  their  liberty;  for  I  never  will  give  up  the  power 
of  direct  taxation  but  for  a  scourge. 

Then  he  goes  on  and  discusses  the  whole  question  of  the  necessity  of  preserving  for 
posterity  what  happened  when  we  first  obtained  our  liberty.  Now  excuse  me,  gentlemen. 
I  will  touch  upon  another  subject  that  I  neglected. 

God  bless  the  old  Confederate  soldier.  I  was  twice  wounded,  but  no  bones  broken, 
in  defending  your  city.  I  had  crossed  bayonets  put  upon  my  banner  in  defending  your 
city  when  I  commanded  the  Sixtieth  Virginia;  and  227  of  my  followers  from  the  borders 
of  West  Virginia  lay  yonder  in  your  pines.  When  I  see  that  old  Confederate  soldier  it 
reminds  me  of  one  thing  which  occurred  way  back  yonder  in  1880,  when  I  was  struggling 
for  the  sovereign  of  the  Cockade  City,  and  the  sovereign  of  the  Cockade  City  succeeded. 
That  winter  I  came  to  Richmond.  The  gentleman  that  stands  before  me  was  sergeant- 
at-arms  or  doorkeeper,  and  when  I  returned  that  sovereign  who  was  Governor  had 
thrown  my  man,  Arthur  O.  Sullivan,  out  and  put  in  the  blackest,  stinkingest  negro  in  all 
Eastern  Virginia.  That  speaks  of  his  sovereignty.  Still,  that  man  who  was  good  enough 
for  sergeant-at-arms  is  not  fit  to  vote  to-day.  That  is  hot  coffee,  but  it  is  true.  That 
brings  the  sweat  out.    Now  let  me  go  further  on. 

Now,  I  want  you,  gentlemen,  to  listen  to  the  grandest  oration  that  was  ever  deliv- 
ered. I  want  to  read  a  part  of  it.  I  have  always  considered  him  the  smartest  man  that 
the  United  States  ever  produced.  This,  gentlemen,  is  upon  the  preservation  of  the  pre- 
amble and  declaration: 

By  the  fundamental  principle  of  Christianity,  the  happiness  of  the  individual  is 
interwoven,  by  innumerable  and  imperceptible  ties,  with  that  of  his  contemporaries.  By 
the  power  of  filial  reverence  and  parental  affection,  individual  existence  is  extended  be- 
yond the  limits  of  individual  life,  and  the  happiness  of  every  age  is  chained  in  mutual 
dependence  upon  that  of  every  other.  Respect  for  his  ancestors  excites,  in  the  breast  of 
man,  interest  in  their  history,  attachment  to  their  characters,  concern  for  their  errors, 
involuntary  pride  in  their  virtues.  Love  for  his  posterity  spurs  him  to  exertion  for  their 
support,  stimulates  him  to  virtue  for  their  example,  and  fills  him  with  the  tenderest 
solicitude  for  their  welfare. 

Listen,  young  man : 

Man,  therefore,  was  not  made  for  himself  alone. 

Who  spoke  that?  The  grandest  and  most  liberal-headed  man  who  ever  lived  in 
America,  John  Quincy  Adams.  Let  me  read  further.  This  will  do  every  old  gentleman 
good,  if  it  does  not  do  the  younger  ones  good.  There  are  very  frequently  in  this  country 
three  things  that  do  not  often  learn  anything.  One  of  them  is  a  county  judge,  and  the 
other  the  young  Methodist  preacher,  and  the  other  the  young  politician.  Now,  gentlemen,, 
listen.   This  is  entertaining  to  us  old  gentlemen: 
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Man,  therefore,  was  not  made  for  himself  alone.  No,  he  was  made  for  his  country,  by 
the  obligations  of  the  social  compact;  he  was  made  for  his  species,  by  the  Christian  duties 
of  universal  charity;  he  was  made  for  all  ages  past  by  the  sentiment  of  reverence  for  his 
forefathers;  and  he  was  made  for  all  future  times,  by  the  impulse  of  affection  for  his  pro- 
geny.   Under  the  influence  of  these  principles, 

Existence  sees  him  spurn  her  bounded  reign. 

They  redeem  his  nature  from  the  subjection  of  time  and  space;  he  is  no  longer  a 
"puny  insect  shivering  at  a  breeze;"  he  is  the  glory  of  creation,  formed  to  occupy  all 
time  and  all  extent;  bounded,  during  his  residence  upon  earth,  only  to  the  boundaries  of 
the  world,  and  destined  to  life  and  immortality  in  brighter  regions,  when  the  fabric  of 
nature  itself  shall  dissolve  and  perish. 

Now,  let  me  read  to  you  another  thing: 

The  voice  of  history  has  not,  in  all  its  compass,  a  note  but  answers  in  unison  with 
these  sentiments.  The  barbarian  chieftain,  who  defended  his  country  against  the  Roman 
invasion,  driven  to  the  remotest  extremity  of  Britain,  and  stimulating  his  followers  to  ^ 
battle  by  all  that  has  power  of  persuasion  upon  the  human  heart,  concluded  his  persuasion 
by  an  appeal  to  these  irresistible  feelings:  "Think  of  yotir  forefathers  and  of  your 
posterity." 

It  was  the  battle  cry  uttered  by  the  Carthaginian  and  by  the  Roman  general,  both  in 
the  same  voice,  but  in  a  dilferent  language,  '"Think  of  your  forefathers  and  of  your  pos- 
terity."   That  is  what  we  are  doing. 

Now,  gentlemen,  in  the  discussion  of  this  question  I  have  not  heard  a  gentleman, 
with  all  respect  to  them,  give  a  reason  except  brevity.  IMy  honorable  friend — I  do  not 
know  what  county  he  is  from — Colonel  Green,  spoke  always  about  brevity.  He  wanted 
to  ctit  it  out,  and  for  no  other  reason  than  that  a  tyi3ewriter  could  not  take  it  down  and 
hand  it  down  to  posterity. 

My  old  friends,  I  Avill  tell  you  what  is  the  matter  with  this  age.  The  "Yankee"  and 
the  Devil  have  got  in  this  people.  AVhenever  I  hear  about  brevity  I  think  about  "Yan- 
kee." I  want  my  children  and  my  grandchildren  to  read  it,  and  when  away  down  the 
course  of  time  do  not  let  it  be  recorded  that  men  like  us  did  this,  men  who  are  proud  of 
Virginia;  I  am,  because  my  people  have  been  here  for  two  hundred  and  fifty  years,  and 
have  been  first  in  war  and  in  peace,  I  want  them  to  inherit  the  same  sentiment,  and  if 
you  lose  that  Virginia  idea  you  become  a  lot  of  "brevity  Yankees,"  who  are  afraid  to 
spend  seven  cents  for  a  tj^Dewriter  to  write  it.  Gentlemen,  I  have  dwelt  long  enotigh,  I 
suppose,  on  that  subject. 

Now,  the  next  stibject  that  I  shall  handle,  gentlemen,  is  a  very  delicate  one.  When 
my  party,  or  the  party  that  I  belong  to,  wanted  to  organize  in  caucus,  I  said  no;  I 
spurned  the  idea  of  politics  in  a  Convention  to  form  a  Constitution,  We  have  had  no 
organzation.   We  have  had  no  caticus,  and  never  will  have,  and  we  do  not  intend  to  have. 

Now,  I  am  bound,  gentlemen,  in  defence  to  myself,  to  answer  some  things  that  have 
been  said  here  or  my  constituents  vill  say  that  I  acquiesced  in  them.  I  am  going  to  be 
respectful,  gentlemen.  I  am  the  Chesterfield  of  my  bar,  and  I  am  at  the  head  of  knight- 
hood in  my  end  of  the  State,  the  last  to  give  an  insult,  and,  I  hope,  the  last  to  take  it. 

Now,  gentlemen,  I  understood  from  this  newspaper  here  that  you  were  not  going  to 
listen  to  me.  If  you  had  stayed  away  you  would  not  have  known  Summers  as  you  do, 
and  I  would  have  been  egotistical  enough  to  say  that  I  had  poked  enough  red-hot  shot  at 
you  to  make  you  run.  I  am  not  going  to  do  that.  Everything  I  say  I  am  going  to  prove. 
I  did  not  bring  this  subject  and  this  argument  before  this  Convention.  I  am  sorry  it  was 
ever  brought. 

Gentlemen,  you  will  permit  me  to  say  that  you  will  learn  something  if  you  will  listen 
to  me. 

The  vilest  sinner  may  return 
You  know  how  the  thing  is — 


While  the  lamp  holds  out  to  burn. 
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We  will  get  back  to  the  Democracy.  Now,  when  I  read  this  I  want  you  all  to  guess 
who  it  is  from,  and  if  you  do  not  I  do  not  want  you  ever  to  get  upon  the  stump  and  talk 
against  what  you  vote: 

All,  too,  will  bear  in  mind  this  sacred  principle 

Gentlemen,  I  concede  that  in  this  Convention  I  am  in  the  minority.  I  know  that,  gen- 
tlemen, but  I  am  man  enough  to  brave  it,  and  God  and  the  people  are  with  me,  and  with 
them  I  stand. 

All,  too,  will  bear  in  mind  this  sacred  principle 

Now,  I  am  looking  out  for  the  minority. 

That  though  the  will  of  the  majority  is  in  all  cases  to  prevail — 
That  is  good  old  Democratic  doctrine. 

That  will,  to  be  rightful,  must  be  reasonable;  that  the  minority  possess  their  equal 
rights,  which  equal  law  must  protect,  and  to  violate  would  be  oppression. 

Let  us,  then,  fellow  citizens,  unite  with  one  heart,  one  mind;  let  us  restore  to  social 
intercourse  that  harmony  and  affection  without  which  liberty,  and  even  life  itself,  are 
but  dreary  things. 

Who  wrote  that?  The  next  time  you  make  a  Democratic  speech  and  you  are  going 
to  call  yourself  a  Jeffersonian  Democrat,  read  it  if  you  do  not  call  yourself  some  other 
kind  of  a  Democrat. 

I  read  again  to  you,  young  men,  who  are  rising.  We  old  men  will  soon  be  away  from 
this  country  and  in  heaven,  I  hope.  If  we  oppress  our  fellow-men  we  are  going  to  hell 
certainly.   Who  said  this? 

I  will  compress  them  within  the  narrowest  compass  they  will  bear,  stating  the  general 
principle,  but  not  all  its  limitations.  Equal  and  exact  justice  to  all  men,  of  whatever 
state  or  persuasion,  religious  or  political;  peace,  commerce,  and  honest  friendship  with  all 
nations,  entangling  alliances  with  none. 

Now,  gentlemen,  that  is  Jefferson's  language.  If  you  take  that  justly,  whenever  you 
fail  to  mete  out  exact  justice  you  cease  to  be  Democrats;  you  are  not  Republicans;  and 
God  knows  what  you  are.    Keep  quiet,  young  man;  do  not  laugh;  this  is  a  funeral. 

Now,  I  want  to  get  after  my  friend  from  Pulaski  (Mr.  Wysor).  Every  one  in  this 
Convention  but  myself  has  had  hold  of  his  ear,  and  I  am  going  to  wring  him  a  little.  I 
have  met  him  before,  and  I  can  handle  him.  He  appears  to  be  right  hard  to  handle  this 
side  of  the  mountains,  but  when  you  lock  arms  with  that  fellow  in  the  west  he  goes  under. 
Without  any  disrespect  to  the  gentleman,  he  appears  to  me  to  be  an  innocent  abroad. 
Why  do  I  say  that  he  is  an  innocent  abroad?  He  appeals  to  these  Democrats  to  stand  by 
their  promises. 

I  was  a  Democrat  twenty  years  myself;  yes,  twenty-five  of  them,  and  God  knows  they 
did  not  fulfill  any  of  them  then.  I  never  heard  of  but  one  man  in  the  Democratic  party 
who  did  fulfill  a  promise,  and  that  was  an  old  chuckle-head  up  yonder  in  New  York  named 
Grover  Cleveland,  and  he  has  been  dead  salt  ever  since.  He  is  the  only  Democrat  in 
national  or  State  politics  I  ever  saw  in  my  life  who  ever  attempted  to  fulfill  a  promise 
and  did  it;  and  he  has  been  dead  as  a  door-nail  ever  since. 

I  would  just  say  to  these  gentlemen  here,  the  Democrats  who  propose  to  fulfill  a 
promise,  that  you  are  dead  soap  from  this  on;  all  of  you  v/ho  can  produce  good  characters 
may  come  in  under  the  protecting  wing  of  the  grand  old  party.  You  have  got  no  other 
shelter. 

Whoever  heard  of  the  Democratic  party  fulfilling  any  of  its  promises?  That  is  no 
reason  why  these  men  should  vote  for  this,  because  there  is  not  a  man  except  the  gentle- 
man from  Pulaski  in  the  broad  limits  of  Virginia  who  expected  them  to  fulfill  it.    Do  not 
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make  that  any  excuse.  I  will  yield  the  question  if  they  can  show  an  instance  when  they 
ever  fulfilled  a  promise,  except  when  Grover  Cleveland  did  it. 

Now,  let  me  go  further.  The  Democratic  party,  gentlemen,  has  been  a  grand  old 
party,  and  thank  God  that  she  once  lived.  What  did  she  do?  She  gave  Virginia  the  ballot 
box.  That  was  a  blessing.  She  gave  her  universal  manhood  suffrage.  She  gave  us  an 
empire  of  land  from  the  Ohio  to  the  lakes. 

After  this,  young  men.  what  has  she  become?  A  loathsome  leper.  She  brought  upon 
this  country  war,  devastation,  usurpation,  fraud,  oppression  to  the  poor,  tyrannically  rob- 
bing man  of  his  inherent  right,  a  stumbling  block  to  business  enterprise  and  good  will, 
and,  in  fact,  to-day  a  fit  successor  to  King  George  the  Third.  Examine  history  and  you 
will  see  that  I  am  speaking  the  words  of  soberness  and  truth. 

Gentlemen,  to-day  I  am  standing  just  outside  of  the  great  unfenced  Democratic  grave- 
yard. It  will  never  need  fencing,  because  those  who  are  in  it  are  dead,  and  God  knows 
nobody  wants  to  get  in.  Is  not  that  the  truth?  It  may  be  hard,  btit  "tell  the  trtith  and 
shame  the  devil." 

Now,  gentlemen,  I  love  Democracy  for  what  she  was,  not  what  she  is,  and  I  have 
given  her,  I  think,  a  proper  tribute. 

Now,  gentlemen,  we  are  getting  further  on.  The  next  subject  is  as  to  the  suffrage. 
I  was  in  hopes  that  it  would  not  have  been  brought  in  here,  but  all  have  discussed  it. 
For  fear  that  I  may  be  misunderstood.  I  will  say  that  I  am  in  favor  of  manhood  suffrage 
with  a  future  qualification  to  new  voters.  I  am  not  caring  who  agrees  with  me  and  who 
does  not;  that  is  my  principle. 

Young  man,  what  does  "vote"  mean?  It  means  to  take  a  vow  to  serve  your  country. 
In  the  days  of  the  Revolution  men  were  forced  to  vote.  In  1776,  in  order  that  the  com- 
munities might  be  settled  and  persons  remain  where  they  had  land,  and  start  up  com- 
munities for  the  protection  of  the  country,  every  voter  was  reqtiired  to  have  land.  That 
is  the  reason  of  it.  It  was  not  as  a  qualification;  it  was  in  the  interest  of  the  country. 
Look  at  Henning's  and  you  will  find  it. 

In  1830  the  same  principle  prevailed.  In  1850,  the  grand  years  and  grand  days  for 
mankind,  the  gates  were  throvv^n  open,  and  the  saints  smiled,  and  the  freemen  of  Virginia 
sent  their  hosannas  to  the  vaults  of  heaven,  when  all  men  could  vote.  The  same  party 
that  gave  them  that  privilege  is  here  to-day  to  take  it  from  them,  and  God  frowns  on  yoti, 
and  hell  is  gaping  for  her  victims. 

Now  to  the  young  historian — and  I  am  part  of  a  historian  myself;  I  have  commenced 
a  history  that  my  son  is  completing — I  want  you  young  historians  to  answer  this:  Has 
there  ever  been  an  instance  known  in  a  republic  where  suffrage  once  granted  was  taken 
away?  Answer  that,  historian.  I  have  had  universities,  I  have  had  colleges,  I  have  had 
historians  of  the  country-  search  it.  Never  has  there  been  an  instance  in  the  republic 
save  this  effort  that  is  made  in  the  Black  Belt  of  the  Confederacy  to  take  away  from 
man  that  which  we  gave  him  and  that  which  God  gave  him. 

Now.  gentlemen,  as  regards  the  suffrage,  I  wish  that  this  body  of  men  could  agree 
upon  it.  I  have  a  fellow-feeling  for  you  Eastern  men.  But  I  am  not  going  to  sacrifice  a 
principle  to  save  anybody,  because  if  we  sacrifice  a  principle  now  and  take  away  from 
the  face  of  the  earth  those  colored  men  yonder,  it  will  not  be  ten  years  before  the  Jew 
will  be  eliminated  from  the  politics  of  this  country,  and  it  will  not  be  fifteen  years  until 
the  Rom.an  Catholics  are.  The  very  same  principle  that  applies  to  the  one  applies  to  the 
other,  and  we  would  ptill  down  the  grand  bulwark  of  human  freedom. 

Now.  gentlemen,  my  people.  Democratic  and  Republican,  would  agree  to  a  reasonable 
thing.  AVe  are  good  men  in  that  country.  We  are  never  excited;  we  are  never  upon  ex- 
tremes. We  are  read}"  to  do  what  is  right.  But  all  the  powers  on  God's  earth  cannot  force 
us  to  do  wrong  when  we  have  the  whole  country  behind  us. 

Now.  we  see  a  strange  state  of  affairs  here.  I  am  going  to  throw  out  a  little  authority 
here  for  the  benefit  of  the  stake-burners.  Gentlemen,  did  it  ever  strike  you  that  if  four 
presidents  of  the  United  States  at  the  age  of  twenty-one  were  here  to-day,  they  could  not 
vote  except  under  the  Wise  measure  and  the  Summers  measure  that  have  been  intro- 
duced in  this  Convention?    Lincoln  could  not,  Grant  could  not,  Garfield  could  not,  and 
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Andy  Johnson  could  not.  At  the  age  of  twenty-one  neither  one  of  those  men  could  have 
voted  under  any  proposition  that  has  been  offered  here  except  under  the  Wise  and  Sum- 
mers propositions.  Is  not  that  a  remarkable  thing  in  a  civilized  country?  Now,  listen  to 
me,  oh  Israel!  Remember  you  have  got  to  die.  If  Christ  was  here  to-day,  could  he  vote 
under  any  proposition  that  has  been  submitted  by  anybody  except  the  Hon.  George  Wise 
and  myself?  Not  one.  I  have  examined  them,  and  I  know  the  history  of  Christ,  I  think, 
as  well  as  any  man.  Could  any  of  His  disciples,  could  any  of  His  apostles  vote?  Not  one. 
This  is  strong  coffee,  but  it  is  a  God  Almighty's  truth. 

Now,  I  want  to  refer  you  here,  gentlemen,  to  something  else.  There  are  some  men 
who  will  listen  to  the  Bible  when  it  suits  them,  and  I  will  merely  make  one  extract.  If 
I  thought  it  would  have  a  good  effect  I  would  give  others,  but  there  is  one  very  pointed 
one,  and  you  will  find  it  in  James,  chapter  second,  verses  1,  2,  3,  and  following: 

My  brethren — 

I  hope  there  are  Christians  on  the  Suffrage  Committee — 

Have  not  the  faith  of  our  Lord  Jesus  Christ,  the  Lord  of  glory,  with  respect  of 
persons. 

For  if  there  come  unto  your  assembly  a  man  with  a  gold  ring,  in  goodly  apparel, 
and  there  come  in  also  a  poor  man  in  vile  raiment; 

And  ye  have  respect  to  him  that  weareth  the  gay  clothing,  and  say  unto  him.  Sit 
thou  here  in  a  good  place;  and  say  to  the  poor.  Stand  thou  there,  or  sit  here  under  my 
footstool. 

Listen!  Are  ye  not  then  partial  in  yourselves  and  are  become  judges  of  evil 
thoughts? 

Hearken,  my  beloved  brethren.  Hath  not  God  chosen  the  poor  of  this  world  rich  in 
faith,  and  heirs  of  the  kingdom  which  He  hath  promised  to  them  that  love  Him? 
But  ye — 

Listen!  Oh,  men,  as  I  love  you,  I  would  hate  for  you  to  die  with  heart  disease,  for, 
according  to  this  doctrine,  you  are  in  hell  in  the  twinkling  of  an  eye — 

But  ye  have  despised  the  poor.    Do  not  rich  men  oppress  you — 

Yes,  indeed. 

And  draw  you  before  the  judgment  seats? 
Yes,  they  do. 

Do  not  they  blaspheme  that  worthy  name  by  the  which  ye  are  called? 
If  ye  fulfill  the  royal  law  according  to  the  Scripture,  Thou  shalt  love  thy  neighbor  as 
thyself,  ye  do  well.  . 

Now,  if  you  do  not  respect  me,  you  have  got  to  respect  that  or  pay  the  penalty  sooner 
or  later. 

I  have  some  ten  or  fifteen  more  dissertations  from  the  disciples,  all  to  the  same  effect. 
Now,  if  you  are  Christians,  come.  Without  Christianity  lovely  woman  loses  her  charm; 
without  Christianity  man  loses  his  bravery  as  a  man.  If  you  can  stand  to  nothing  else, 
stand  to  God,  and  He  will  bring  you  through. 

Now.  gentlemen  of  the  ju —  of  the  Convention.  (Laughter.)  Do  not  laugh,  gentle- 
men. I  tell  you  I  am  at  a  funeral.  Carry  out  your  doctrine  and  every  suffrage  measure 
that  hps  been  introduced  into  this  House,  save  the  Wise  and  the  Summers  measures,  is 
damned  by  Christ,  who  is  the  Judge,  and  remember  that  He  is  the  Judge.  They  are 
damned  by  the  liberty-loving  of  all  nations. 

Now,  let  us  look  to  another  thing.  What  are  we  to  do?  What  is  the  result?  Has 
the  Suffrage  Committee  never  seen  what  is  going  to  be  the  result  of  this?  We  have  be- 
come an  age  of  dodgers.  A  great  many  of  the  gentlemen  have  not  come  to  this  Conven- 
tion to  execute  the  law,  but  to  evade  it.  Is  not  that  a  fact?  Succeed,  gentlemen,  in  your 
own  measure,  and  by  the  mildest  one  that  is  offered,  if  you  have  an  understanding  clause, 
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you  plant  rascality  here  for  thirty  years,  and  a  revolution  alone  it  will  take  to  upset  it. 
I  wish  I  had  time  to  read  what  Mr.  Madison  said  upon  the  upturning  of  a  country  and 
the  difficulty  of  getting  rid  of  corruption  in  it.  Put  in  an  understanding  clause  here,  or 
an  educational  clause,  and  you  plant  rascality  in  Virginia  for  the  next  thirty  years. 

Now,  what  are  you  to  do?  Sweep  the  negro  away,  sweet  the  poor  white  man  away, 
sweep  the  laboring  man  away,  and  what  do  you  do?  Gentlemen,  let  us  look  at  it  as  busi- 
ness men.  I  am  not  mad  at  any  of  you.  I  hope  you  are  not  mad  at  me;  and  I  do  not  care 
whether  you  are  or  not. 

Now,  what  is  it  as  a  business  proposition?  Every  man  in  Virginia  who  is  a  laborer 
is  worth  how  much  to  the  Commonwealth?  He  is  worth  seven  hundred  and  fifty  dollars. 
Every  man  who  is  a  laboring  man  in  Virginia  is  worth  that  much  to  the  Commonwealth. 
That  is  the  estimate  placed  upon  it  in  AVestern  States. 

Now,  how  many  men  are  you  going  to  drive  from  the  State  of  A^irginia  by  this  injus- 
tice? From  Mississippi  it  took  42,000  laborers,  from  North  Carolina  it  took  47,000  labor- 
ers. Say  that  it  takes  50,000  laborers  from  Virginia.  Now  make  the  calculation,  and 
from  a  business  standpoint  you  have  ruined  the  Commonwealth  without  the  hope  of  relief. 

I  have  traveled  over  j'our  country.  I  know  your  people  from  the  stern  and  sterling 
patriot  of  the  Cumberland  mountains  to  the  elastic-stepping  girl  at  A^irginia  Beach.  I 
know  them  all.  How  are  you  going  to  replace  these  laborers?  They  tried  the  Italian  in 
Louisiana,  and  now  they  are  legislating  and  trying  under  their  new  Constitution  to  get 
the  negro  back  that  Arkansas  and  Tennessee  and  the  AA^'est  took.  Mississippi  has  got  to 
make  another  levy,  or  have  her  land  sold.  The  cotton  crop  of  North  Carolina,  on  account 
of  the  emigration  of  47.000  of  her  laborers  that  have  gone  to  different  States,  is  one-third 
less  in  acreage. 

Now,  my  friends.  I  love  you.  AA^hat  are  you  going  to  do?  There  is  but  one  class  of 
persons  on  God's  earth  fit  for  the  Eastern  A^irginian,  and  that  is  the  colored  man.  Drive 
him  away  from  the  State,  as  you  will  do,  and  who  Avill  replace  him?  Your  fields  are  now 
all  growing  up;  it  is  mighty  near  a  waste.  I  was  invited  here  to  go  deer  hunting,  and  a 
fellow  took  me  out  fifteen  miles,  and  I  can  take  some  of  you  gentlemen  there  with  me, 
when  I  get  leisure.    A\'e  went  fifteen  miles  from  the  capital  to  hunt  deer.    That  is  a  fact. 

Now,  how  are  you  going  to  replace  the  negro?  Gentlemen,  with  all  deference  to  you. 
the  white  man  has  got  too  much  sense  to  go  there.  You  Avill  not  let  the  Chinaman  in.  I 
would  rather  have  the  negro.  Now,  who  are  you  to  get?  To  gratify  something,  I  do  not 
know  what  you  call  it,  you  are  willing  to  impoverish  your  State  and  yourselves  without 
any  redemption  whatever.    Am  I  not  talking  sense? 

To  the  country  I  am  from  people  love  to  come.  The  gentleman  from  Russell  (Mr. 
Stuart)  and  myself  are  ttirning  emigrants  off  eyevy  day  who  v\'ant  to  btiy.  God  has 
blessed  tis.  I  do  not  know  for  what  cause,  but  it  has  appeared  from  my  few  visits  down 
in  your  country  that  He  has  given  you  nothing  but  peanuts,  mosquitoes,  and  politicians. 

Now.  I  want  you  Eastern  men  to  think  of  this.  AA^e  can  relieve  yoti  of  negroes  hold- 
ing office.  That  ought  to  satisfy  you.  Our  colored  people  in  my  country  are  on  the  finest 
terms  with  us.  AA^e  love  them;  they  love  us.  The  women  folks  cannot  do  without  them. 
AA^e  are  a  happy  people,  and  do  you  know  why?  Because  we  are  jtist.  AA^e  do  not  curse 
our  negroes;  we  protect  them.  AA'e  instill  grand  principles  into  them.  AA^herever  you  see 
a  bad  negro  you  see  a  bad  white  man  by  the  side  of  him.  That  has  been  my  experience. 
AA^henever  you  see  a  good  white  man  you  see  a  good  negro  by  the  side  of  him.  For  that 
Slate  of  affairs  you  alone  are  responsible. 

Now,  gentlemen,  I  will  get  to  the  next  branch  of  my  subject,  as  I  know  you  are  be- 
coming weary.  I  know  you  are  anxious  to  adjourn  for  your  dinner.  I  come  to  a  matter 
that  is  a  very  serious  one  to  me.  I  am  an  unruly  man.  I  have  got  two  communications 
in  my  pocket  here  saying:  "Summers,  force  the" — there  are  ladies  here;  I  will  not  say 
that— "fellows  to  proclaim  their  Constitution,  and  we  have  got  the  State  by  one  hundred 
thousand."  I  believe  that  to  be  a  fact,  but  I  do  not  belong  to  anybody,  and,  another 
thing.  I  believe  it  is  tyrannical,  it  is  oppressive!  it  has  no  semblance  of  right  in  it. 

Now,  I  am  going  to  give  you  a  few  references  that  will  apply,  and  I  hope  it  will  hit 
the  hearts  of  the  stake  burners.  I  am  asked  who  stake  burners  are.  I  will  tell  you  who 
l.j — Const.  Deb 
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they  are.  They  were  the  four  preachers  in  that  last  burning  they  had  down  in  Mississippi 
who  poured  oil  on  the  poor  negro  and  then  sang  "Nearer,  my  God,  to  Thee." 

Now,  gentlemen,  upon  the  question  of  proclamation,  I  would  prefer  to  an  abridged 
electorate  proclaiming  it,  because  the  abridged  electorate  only  brings  confusion,  and  the 
party  that  would  proclaim  it  would  direct  the  men  to  whom  it  should  be  submitted,  and 
it  would  be  going  through  a  farce. 

While  I  am  Just  on  that  line  I  v/ill  give  you  plainly  the  fact.  In  1830  the  suffrage 
remained.  The  only  argument  they  have  got  in  the  world  for  changing  to  a  limited  suf- 
frage was  in  1850-51,  when  every  voter  was  allowed  to  vote,  and  more,  too.  The  grand 
old  Democratic  leaders  of  this  country  ruled  it  then.  They  not  only  allowed  those  who 
could  vote  then  to  vote  on  the  Constitution,  but  they  allowed  others.  I  challenge  any 
gentleman  to  show  me  where  there  has  ever  been  an  abridged  suffrage. 

Now,  in  all  these  disputed  questions,  when  I  get  into  a  quandary  as  to  what  is  right, 
I  fly  to  the  Bible.  What  is  the  first  instance  we  have  of  a  constitution  or  the  laws  ever 
being  submitted?  Can  any  of  you  tell  me?  I  will  tell  you  where  you  will  find  it.  You 
will  find  it,  I  think,  in  the  nineteenth  chapter  of  Genesis.  I  think  that  was  the  fairest 
that  I  have  ever  known.  Without  taking  the  time  to  read  it,  I  will  give  you  the  instance. 
God  concluded  that  He  would  give  the  people  of  the  earth  a  law.  Now,  what  did  He  do? 
Did  He  proclaim  it  to  them?  No,  He  did  not  proclaim  it,  but  He  did  this:  He  sent 
Moses  up  to  the  mount  and  told  him  "go  and  explain  to  your  people  the  law  I  want  you 
to  live  under,  and  read  it  to  them  for  three  days,  and  on  the  fifth  day  bring  it  back." 
Moses  did  so,  and  God  gave  him  the  Ten  Commandments.    Now  that  is  the  first  instance. 

Now,  gentlemen,  the  question  of  proclaiming  the  Constitution  is  a  matter  that  we 
should  treat  with  the  greatest  consideration.  These  are  all  the  points.  I  hope  that  my 
effort,  if  it  has  no  other  effect,  will  show  to  posterity  that  there  was  one  man  in  this  Con- 
vention who  had  the  nerve  to  speak  what  he  thought  was  right  and  just. 

Now,  gentlemen,  I  have  gone  through  this  question.  I  thank  you  all  most  kindly. 
If  I  have  made  errors,  treat  me  gently.  If  3^ou  come  at  me,  come  at  me  with  a  principle, 
not  with  a  sentiment.   I  pray  that  God  may  protect  the  liberties  of  this  people. 

Mr.  Thomas  L.  Moore:  Mr.  Chairman  and  gentlemen  of  the  committee,  it  is  with 
some  hesitation  and  under  some  difficulties  that  I  endeavor  to  address  the  committee  upon 
the  pending  proposition,  following,  as  I  do,  the  remarkable  speech  of  the  gentleman  from 
Washington  (Mr.  Summers),  from  which  it  may  be  presumed  that  he  voices  the  senti- 
ments of  the  minority  in  the  Convention. 

Mr.  Chairman  and  gentlemen  of  the  committee,  if  I  know  myself,  I  am  first,  last,  and 
all  the  time  a  Virginian.  (Applause.)  I  am  not  ashamed,  however,  to  proclaim  in  this 
presence  that  I  am  a  member  of  that  political  party  which  has  so  few  members  upon  this 
floor.  But  I  am  as  proud  of  the  traditions  of  my  State  as  any  man  who  stands  here. 
Wlien  the  Bill  of  Rights,  as  reported  by  the  majority  of  the  committee,  was  under  dis- 
cussion and  the  amendment  offered  by  the  gentleman  from  Portsmouth  (Mr.  Hatton) 
was  brought  in  and  some  of  the  members  objected  to  it  because  they  said  it  might  remind 
us  of  unpleasant  things,  I  said:  "Gentlemen,  we  should  not  hesitate  to  face  the  facts  of 
history." 

My  father  was  a  Confederate  soldier.  I  am  proud  of  the  history  that  the  Confederac3^ 
m.ade.  The  bravest  band  of  soldiers  that  has  ever  been  banded  together  under  military 
rule,  I  believe,  was  that  of  the  Confederacy.  I  am  not  ashamed  that  my  father  followed 
the  fortunes  of  Lee  and  Jackson  from  Manassas  to  Appomattox. 

Hov/ever,  I  think  we  should  not  hesitate  to  place  in  the  Bill  of  Rights  the  facts  of 
history.  Our  fathers  believed  they  were  serving  their  country,  and  were  as  they  saw 
it,  still  I  am  glad  that  the  Confederacy  was  a  failure  and  that  to-day  I  belong  to  a 
political  party  that  has  always  said,  "This  is  a  Union,  a  nation  indivisible,  and  com- 
posed of  indestructible  States." 

Now,  the  gentleman  from  Washington  does  not  speak  for  the  entire  Republican 
party.  (Applause.) 

Mr.  Summers:    Do  you? 
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Mr.  ITiomas  L.  Moore:  I  stand  here  as  the  nominee  of  that  party,  and  I  was 
elected  by  that  party,  though  I  am  free  to  confess,  and  proud  of  it,  that  many  of  the  best 
Democrats  in  my  county  and  my  legislative  district  voted  for  me.  How  is  it  with 
him?  Let  us  be  frank.  As  between  the  political  parties  represented  upon  this  floor 
there  shotild  not  be  hard  thoughts.  You.  taking  your  own  word  for  it,  say  you  come 
here  with  the  slime  of  no  political  party  upon  yoti. 

Mr.  Summers:    That  is  true,  sir. 

Mr.  Thomas  L.  Moore:  "When  the  Republican  Committee  of  yotir  cotmty  was  called 
together  on  two  different  occasions  and  requested  to  endorse  your  candidacy,  twice  the 
Reptiblican  Committee  of  your  cotmty  refused  to  do  so.  (Applause.)  The  gentle- 
man said  on  yesterday  that  he  comes  from  a  county  composed  of  the  most  intelligent 
people  of  Virginia.  As  to  that  I  will  not  enter  into  the  comparison  the  gentleman  has 
stiggested,  but  I  do  say  that  those  people  must  be  very  intelligent,  judging  from  the  action 
of  that  Republican  Committee.  (Applause.) 

Again,  the  gentleman  saj's  that  there  are  three  things — three  personages  would  be 
better — who  never  learn  anything.  One  he  says  is  a  county  jtidge.  and  I  have  never  heard 
the  gentleman  acctised  of  being  a  cotmty  jtidge.   Another  he  says  is  a  Methodist  preacher. 

Mr.  Summers:    A  j^otmg  Methodist  preacher. 

Mr.  Thomas  L.  Moore:  "A  young  Methodist  preacher."  No  one  would  accuse  you 
of  being  a  Methodist  preacher,  or  preacher  of  any  kind.  (Laughter.)  The  other,  he 
says,  is  a  young  politician.  I  fear  that  the  gentleman  once  upon  a  time  was  a  yotmg 
politician. 

Mr.  Summers:    Xo.  sir;  I  never  was,  and  I  am  not  yet. 

Mr.  Thomas  L.  Moore:  Xor  am  I  a  politician.  We  ought  to  meet  here  in  this  con- 
vention hall  not  as  Democrats,  not  as  Republicans,  not  as  politicians,  but  as  patriots 
with  an  eye  single  to  the  good  of  our  State.  Let  us  Avrite,  if  possible,  bright  pages  in  her 
history  for  the  future.    (Applause.)    We  cannot  do  that  as  politicians. 

The  gentleman  will  pardon  me  for  alluding  to  it.  but  I  am  sorry  to  learn  that  the 
distinguished  member  from  Fairfax  CMv.  Moore),  if  he  is  correctly  quoted  in  an  inter- 
view in  the  prints  of  the  last  few  days,  thinks  that  the  work  of  this  Convention  should  be 
submitted  to  a  Democratic  primary  to  be  passed  upon.  Now,  gentlemen  of  the  committee,, 
that  is  politics.  I  have  no  dotibt  the  distinguished  and  conscientious  member  has  good 
reasons  in  his  own  mind  for  doing  that,  btit  I  fear  that  that  reason  may  be  actuated  by 
politics  to  some  extent,  as  I  fear  that  the  speech  of  the  gentleman  from  Washington  (Mr, 
Summers)  was  also  actuated  by  political  considerations. 

Mr.  R.  Ys'alton  ^Moore:  Mr.  Chairman,  I  have  never  committed  mj'self  to  any  such 
proposition  as  the  one  the  gentleman  refers  to.  I  have  only  discussed  the  matter  with 
friends,  as  I  suppose  it  has  been  discussed  by  many  of  the  gentlemen  who  compose  the 
membership  of  this  body.  I  have  gone  to  this  point,  however:  I  have  said  that  if  that 
step  could  be  justified  by  anything  that  had  taken  place  in  connection  with  the  election 
of  this  body,  or  anything  that  has  taken  place  since  this  body  has  convened  here,  it 
would  be  justified  by  the  remarkable  action  of  the  Republican  Convention  which  lately 
assembled  in  the  city  of  Roanoke,  and  which,  apparently,  speaking  for  the  Republican 
party  of  the  State  of  Virginia,  resorted  to  the  most  extreme  denunciation  of  this  Conven- 
tion, and  practically  in  its  platform  proclaimed  in  advance  that  the  Republican  party 
would  be  all  solidly  massed  against  the  work  of  this  Convention.  (Applause.) 

I  desire  to  repeat,  in  order  that  I  may  not  be  misunderstood,  and  without  trespassing 
much  tipon  the  time  of  my  friend  from  Montgomery-,  that  I  am  not  committed  to  the  pro- 
position of  which  he  speaks,  and  I  do  not  wish  now  in  respect  to  the  pending  question — 

Mr.  Thomas  L.  Moore:  If  the  gentleman  will  pardon  me,  I  will  state  that  I  accept 
his  explanation,  and,  of  course,  I  have  no  objection  to  his  making  a  speech — 

Mr.  R.  Walton  Moore:  I  do  not  Avish  to  make  a  speech.  I  merely  want  to  say  that  I 
am  not  committed  to  that  proposition,  and  as  to  the  pending  question  I  do  not  think  the 
time  has  arrived  when  we  should  vote  our  sentiment  as  to  the  disposition  of  the  Constitu- 
tion which  we  propose  to  make.  (Applause.) 

Mr.  Thomas  L.  ^vloore:    I  am  glad,  Mr.  Chairman,  that  the  gentleman  is  not  com- 
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mitted  to  any  such  proposition.  I  am  here  to  say  that  I  do  not  believe  in  Constitutions 
made  by  political  parties.  I  think  when  the  work  of  this  Convention  has  been  completed 
we  should  refer  the  instrument  to  the  people,  all  the  people  of  this  Commonwealth,  and 
let  them  say  whether  or  not  it  shall  be  the  Constitution  of  this  State.  To  refer  it  to  one 
political  party  and  then  come, back  in  the  Convention  and  act  upon  what  one  political 
party  did  would,  in  my  judgment,  be  a  very  great  wrong. 

Mr.  R.  Walton  Moore:  Why  did  the  gentleman's  party  at  Roanoke  make  the  work 
of  this  Convention  a  party  issue  in  advance,  whereas  the  political  party  which  recently 
held  its  convention  in  Norfolk  studiously  refrained  from  doing  anything  of  that  sort? 

Mr.  Thomas  L.  Moore:  Why  did  the  Democratic  party  make  the  Convention  a  politi- 
cal issue?  That  is  the  answer,  sir.  The  Republican  party  of  our  State  takes  the  position 
that  the  present  Constitution  is  a  good  Constitution,  and  as  an  evidence  of  that  fact  we 
have  been  laboring  here  for  three  months,  and  laboring  diligently,  and  yet  this  Conven- 
tion has  not  changed  a  single  letter  in  the  Constitution.  Why  is  it?  Because  it  is  a 
good  Constitution,  modelled  right  along  the  lines  of  the  Constitution  of  the  United 
States,  which  has  stood  the  test  for  a  century  and  a  quarter. 

AVe  are  now  confronted  with  this  difficulty.  We  find  that  the  faults  of  the  Underwood 
•Constitution  do  not  exist  as  we  had  been  led  to  believe  they  did.  The  very  matters  of  which 
we  have  been  complaining  and  as  to  which  we  have  been  saying  we  would  write  a  new 
Constitution,  are  matters  that  address  themselves  to  the  Legislature  and  not  to  a  Con- 
stitutional Convention;  and  it  was  for  that  reason,  believing  that,  that  the  Republicans 
of  this  State,  after  the  Democrats  had  said  it  must  be  made  a  party  issue,  declared  that 
it  would  be  better  to  leave  the  Constitution  alone  and  reach  these  alleged  evils  by  means 
of  legislation.    That  is  the  Republican  position. 

Mr.  R.  Walton  Moore:  In  order  that  the  situation  may  be  made  a  little  clearer,  I 
will  ask  the  gentleman  whether  it  is  not  true  that  the  Republican  party  in  its  platforpi 
at  the  Roanoke  Convention  declared  in  substance  against  any  restriction  of  the  suffrage 
and  put  itself  on  record  as  intending  to  oppose  any  Constitution  that  restricted  the  suf- 
frage? 

Mr.  Thomas  L.  Moore:  It  is  true  that  the  Republican  party  made  that  declaration, 
and  I  have  already  stated  the  reasons.  The  Republican  party  occupies  the  position  that 
we  had  better  leave  the  Constitution  alone,  and  I  am  much  inclined  to  the  opinion  that 
if  upon  that  issue  a  vote  should  be  taken  throughout  the  State,  a  majority  of  the  people 
of  the  State  would  now  vote  against  a  convention.  That  is  the  reason  why  the  Republi- 
can party  made  that  declaration. 

Mr.  R.  Walton  Moore:  Let  me  interrupt  you  for  a  moment.  Then  we  understand 
that  if  the  Republican  party  adheres  to  its  Roanoke  declaration,  and  this  Convention 
should  by  the  new  Constitution  restrict  the  suffrage,  the  Republican  party  means  to 
oppose  the  new  instrument  at  the  polls  if  it  gets  a  chance  to  do  so. 

Mr.  Thomas  L.  Moore:  I  do  not  deny  that  it  will.  And  not  only  will  the  Republican 
party  do  it,  but  in  my  opinion,  a  great  many  members  of  your  own  party  will  do  it  like- 
wise. 

If  I  can  I  wish  to  get  back  to  the  discussion  of  the  question  before  the  house.  It  is 
whether  or  not  the  Constitution,  when  framed,  shall  be  submitted  to  the  electorate  as 
composed  at  the  present  time,  and  I  take  the  position,  without  any  hesitation,  that  it 
should  be  referred  back  to  the  present  electorate  as  constituted  when  this  Convention 
was  called. 

Mr.  R.  Walton  Moore:  If  the  Republican  party  should  obey  the  mandate  of  the  Roa- 
noke platform,  would  it  not  mean  practically  a  declaration  in  advance,  in  case  the  suf- 
frage is  restricted  in  the  new  Constitution,  that  the  whole  mass  of  the  votes  of  the  Repub- 
lican party,  white  and  colored,  will  be  thrown  against  the  adoption  of  the  new  instrument? 

Mr.  Thomas  L.  Moore:  It  means  that  very  fact,  and  in  doing  that  we  are  keeping 
every  promise  that  we  have  made  in  all  of  our  party  declarations — every  one.  As  soon 
as  the  fiat  of  the  Norfolk  Convention  had  gone  forth,  May  3,  1900,  that  there  should  be 
held  a  Constitutional  Convention  and  it  should  be  made  a  political  issue,  our  party  said 
no,  it  should  not  be  held,  because  the  requirements  of  the  times  did  not  demand  it;  and 
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right  along  that  line,  sir,  we  have  been  standing  all  the  time.  We  have  not  made  a  single 
promise  that  we  are  not  here  now  to  fulfill. 

I  am  not  here  to  twit  yon  acout  the  promises  of  your  party.  That  has  been  done  by 
yotir  own  members.  But  I  do  say  that  the  Norfolk  Convention,  when  it  began  the  move- 
ment for  the  calling  of  this  Constitutional  Convention,  declared  that  the  new  Constitution 
should  be  referred  back  to  all  the  people  for  a  vote,  and  when  the  Legislature,  following 
as  the  result  of  that  Convention's  work,  dec-lared  that  it  should  be  referred  back  to  the 
people  for  a  vote,  the  people  acted  tipcn  it;  and  that  is  the  reason  why  we  are  here  to-day 
as  a  Constitutional  Convention. 

Now.  whether  it  is  right  or  wrong  for  yotir  party  to  keep  its  pledges  along  that  line 
I  am  willing  for  every  member  of  it  to  answer.  But  I  do  say  that  a  Constitutional  Con- 
vention sits  as  the  result  of  the  crystallized  opinion  of  the  people  of  this  Commonwealth, 
and  the  opinion  of  this  Com.monwealth  never  would  have  crystallized  into  the  holding  of 
a  Convention  had  it  not  been  for  the  premise  of  the  Democratic  party  that  the  Consti- 
tution should  be  ratified  or  rejected  by  the  people. 

]\Ir.  Glass:  I  should  like  to  know  whether  the  gentleman  thinks  any  Republicans  in 
this  State  voted  for  calling  the  Convention  in  conseo_uence  of  the  alleged  promise  of  the 
Democratic  party? 

Mr.  Thomas  L.  :\Ioore:    I  think  they  did.  and  many  Democrats  voted  against  it. 
]\Ir.  Glass:    Did  not  your  platform  pledge  you  to  vote  against  the  calling  of  the  Con- 
vention, notwithstanding  the  alleged  promise  of  the  Democratic  party? 
Mr.  Thomas  L.  IMoore:    It  did. 

Getting  back  to  the  argument  I  was  making,  we  are  not  sovereign.  We  are  the  rep- 
resentatives of  the  sovereign  people  of  this  State.  We  are  stipposed  to  represent  here  the 
crystallization  of  the  sentiment  of  these  people,  and  that  is,  that  the  work  of  this  Conven- 
tion, when  it  shall  have  been  completed,  shall  be  referred  back  to  them  for  a  vote.  Go  to 
the  Southwest,  and  there  the  people  were  told,  "if  the  new  Constittition  is  not  a  good 
Constittition  when  made  yoti  can  vote  against  it."  That  is  the  way  the  proposition 
carried,  and  the  people  want  an  opporttmity  to  vote  for  the  ratification  or  rejection  of 
this  instrument. 

As  a  legal  proposition — I  will  refer  to  it  briefiw.  for  it  has  been  pretty  thoroughly 
discussed — I  do  not  claim  that  the  act  of  the  Legislature  binds  this  Convention.  As  a 
legal  proposition  I  believe  that  we  are  only  botmd  now.  at  the  present  moment,  by  the 
limitations  of  the  Constitution  of  the  United  States.  Btit  here  is  a  proposition  that  ought 
to  weigh  upon  us  with  more  force  than  anything  else.  It  is  that  the  people  have  already 
acted  upon  the  promise  of  the  dominant  political  party  in  this  State  that  they  would 
again  have  the  right  to  vote  upon  this  proposition,  and  now  to  come  here  and  say  that 
because  the  Reptiblican  party  opposes  one  thing,  therefore  the  people  of  this  whole  Com- 
monwealth shall  not  have  the  right  to  vote  upon  the  new  Constittition.  occurs  to  me  is 
not  a  strong  argument  in  support  of  proclamation. 

Mr.  Chairman,  we  have  to  recognize  the  fact  that  certain  conditions  do  surround  us. 
Some  of  those  conditions  I  regret  very  much,  but  vre  must  accept  the  situation  as  it  is. 
The  glory  of  old  Virginia,  to  which  we  sometimes  refer,  and  in  which  we  delight  to  revel, 
will  perhaps  never  l:e  with  us  again  as  it  has  been. 

We  are  to-day.  as  it  were,  a  new  Virginia.  We  have  to  live  for  the  present  and  ivy  to 
make  the  best  we  can  of  the  future.  We  haA'e  to  accept  the  situation  as  it  is.  Right  or 
wrong,  the  great  mass  of  voters  that  gentlemen  say  should  not  vote  upon  this  instrument 
have  now,  under  the  Constitution  of  the  United  States  and  the  laws  of  Virginia,  the  right 
to  vote. 

They  say  they  do  not  want  the  negro  to  vote  because  he  is  not  a  good  voter.  With- 
out discussing  that  proposition,  what  is  the  record?  The  record  is  that  the  negro  voted 
for  the  ratification  of  the  present  Constitution.  That  may  be  regarded  as  a  very  poor 
argument,  but  I  stand  here  to  say  that  the  present  Constitution  is  one  of  the  best  instru- 
ments of  State  government  that  has  yet  been  devised.  The  more  you  study  it  the  more 
you  will  find  you  are  powerless  to  improve  upon  it. 

It  was  the  first  instrument  of  this  State,  sir.  that  not  only  made  the  negro  a  free 
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man,  but  made  white  men  free.  It  was  the  first  instrument  in  this  State  that  laid  the 
foundation  stones  for  the  free  school  system.  It  says  to  every  man,  be  he  rich  or  poor, 
that  his  children  shall  have  the  advantages  of  an  education  upon  which  they  can  build 
their  future  fame,  if  they  so  desire.    We  never  had  it  before. 

It  is  the  first  Constitution  of  this  State  which  said  to  the  greedy  hand  of  avarice, 
"Thou  Shalt  go  so  far  in  thy  demand  for  the  last  pound  of  flesh  and  no  farther."  When 
you  come  to  examine  it,  it  will  be  found  that  it  is  hard  to  improve  upon. 

But,  gentlemen,  we  are  not  acting  in  good  faith  if  we  do  not  give  the  people  a  chance 
to  vote  upon  the  new  Constitution.  I  think  a  Constitution  should  be  made  by  all  the 
people.  You  cannot  make  a  Constitution  and  proclaim  it  unless  the  people  "delegate  to 
you  the  authority  to  do  that  thing;  and  they  have  not  done  so.  Mine  have  commissioned 
me  to  sit  here  with  you  gentlemen  and  to  formulate  a  plan  of  a  Constitution  and  refer  it 
back  to  them,  so  that  they  may  reject  or  ratify  it,  as  they  please. 

I  hope  it  may  be  the  pleasure  of  the  committee  to  support  the  proposition  of  the- 
gentleman  from  Pulaski  (Mr.  Wysor).  In  this  connection  I  will  state  that  on  the  same 
day  that  the  gentleman  from  Pulaski  offered  his  proposition  to  amend  the  third  clause  of 
the  preamble,  I  believe  it  is,  I  also  offered  a  proposition  to  the  same  effect.  I  hope  that 
that  proposition  will  be  sustained  by  this  body.  We  owe  it  to  the  people  of  Virginia  to 
give  them  an  opportunity  to  pass  upon  their  organic  law.  (Applause.) 

The  following  resolution  was  agreed  to: 

Resolved,  That  the  committee  recommends  to  the  Convention  that  debate  before  the 
Committee  on  the  Preamble  and  amendments  thereto  shall  close  not  later  than  Thursday 
at  1  P.  M. 

On  motion  of  Mr.  Keezell,  the  committee  rose  and  the  President  resumed  the  chair. 
Mr.  Turnbull  reported  the  resolution  recommended  by  the  Committee  of  the  Whole, 
which  was  agreed  to. 

The  Convention  adjourned  until  to-morrow,  Saturday,  August  31,  1901,  at  12  o'clock 
meridian. 


SATURDAY,  August  31,  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  H.  P.  Atkins,  of  Richmond. 

Mr.  P.  W.  Campbell:  Mr.  Chairman,  though  I  am  a  member  of  the  Committee  on 
Preamble  and  Bill  of  Rights,  it  was  not  my  intention  to  make  a  speech  on  the  majority 
report,  of  which  I  am  a  signer,  nor  is  it  my  intention  this  morning  to  make  a  speech,  but 
I  feel  constrained  at  this  time  to  make  a  statement. 

On  the  streets  of  this  city  in  the  last  two  days  remarks  have  been  made  to  the  effect 
that,  judging  from  recent  exhibitions,  the  people  of  Washington  county  must  be  a  bad 
lot.  Mr.  Chairman,  I  hope  that  the  gentlemen  who  made  those  remarks  were  only  judg- 
ing from  the  lights  before  them.  My  people  are  not  a  bad  people.  The  men  of  Wash- 
ington county  are  true  and  brave.  The  women  are  modest  and  virtuous.  Within  the 
limits  of  my  county  there  repose  the  bones  of  the  heroes  of  King's  Mountain,  who  met 
the  columns  of  Ferguson's  army  and  turned  the  tide  in  favor  of  American  independence. 
Beneath  the  shadows  of  her  mountains  rest  the  ashes  of  three  of  her  Governors,  who 
occupied  that  exalted  position  at  the  most  historic  period  of  her  existence. 

We  have  within  our  boundaries  four  institutions  of  learning  the  equal  of  any  in  the 
State.  Every  mountain  side  is  dotted  with  school-houses  and  churches,  and  every  valley 
shows  refinement  and  culture;  and,  Mr.  Chairman,  I  feel  that  I  would  be  false  to  my 
people,  who  have  been  misrepresented,  both  in  this  city  and  on  the  floor  of  this  Conven- 
tion, did  I  not  at  the  present  time  make  this  statement. 

It  is  not  my  purpose,  sir,  to  raise  from  the  polluted  pool  of  demagoguery  the  speech 
made  by  the  senior  member  from  Washington  county  (Mr.  Summers)  and  give  dignity 
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to  it  even  by  a  feeble  notice  from  me;  but,  sir,  in  behalf  of  the  intelligent,  the  honest, 
and  the  true  men  of  Washington  county,  and  in  the  name  of  her  virtuous  and  Christian 
women,  I  repudiate  the  coarse  and  incendiary  utterances  of  the  gentleman,  and  to  this 
Convention  I  offer  the  apologies  of  the  thousands  of  white  citizens  of  the  county  of  Wash- 
ington and  the  city  of  Bristol,  whom  I  have  the  honor  to  represent,  for  the  misrepre- 
sentation that  has  been  made  of  them  upon  this  floor.  (Applause.) 

Mr.  James  W.  Gordon:  Mr.  Chairman,  I  shall  endeavor  not  to  go  over  any  ground 
that  has  already  been  covered  in  this  debate.  I  shall  particularly  try  not  to  punch  the 
ever-wakeful  lion  from  Pulaski  (.Mr.  Wysor).  But  I  conceive  it  to  be  the  duty  of  every 
member  of  this  Convention,  not  only  to  his  immediate  consitituents,  but  to  the  State  at 
large,  to  throw  whatever  light  he  can,  however  feeble  it  may  be,  upon  the  various  ques- 
tions that  come  up  here  for  discussion. 

The  Constitution  which  we  are  engaged  in  framing  must  be  of  a  composite  character 
if  it  would  faithfully  portray  the  features  of  our  entire  people.  However  much  we  may 
differ  with  the  remarks  that  we  hear  upon  the  floor  of  the  committee,  I  am  sure  that 
these  proceedings  will  not  be  without  intense  interest  to  all  those  who,  like  myself,  see 
in  them  but  another  American  illustration  of  the  highest  development  of  human  thought 
in  the  domain  of  government. 

I  conceive,  Mr.  Chairman,  that  there  are  two  propositions  which  have  been  debated 
and  won  on  the  floor  of  the  committee.  One  of  them  is  that  it  is  not  an  opportune  time 
to  take  a  vote  on  the  preamble  to  the  Bill  of  Bights  and  Constitution.  Another  is  that 
this  Constitution,  when  completed,  should  not  be  submitted  to  the  present  electorate; 
and  it  is  worse  than  useless  to  debate  a  question  after  it  has  been  won. 

I  am  reminded  of  a  story  which  I  heard  of  a  trial  that  occurred,  I  think,  in  King 
and  Queen  county  many  years  ago,  in  which  an  old  practitioner  and  a  lawyer  who  had 
just  come  to  the  bar  were  defending  a  colored  man  for  having  bitten  off  the  ear  of  one 
of  his  neighbors.  The  defence  attempted  to  prove  that  the  injury  was  done  not  by  the 
motith  of  the  prisoner,  but  by  the  injured  man  falling  upon  a  stump.  The  principal  wit- 
ness for  the  prosecution  had  gone  on  the  stand  and  made  statements  tending  to  support 
the  indictment,  but  he  had  been  somewhat  mixed  up  by  cross-examination  on  the  part  of 
the  senior  counsel.  He  was  leaving  the  stand  without  having  done  his  side  a  great  deal 
of  good,  when  the  young  lawyer  said:  "Say,  come  back  here  a  minute.  I  want  to  ask 
you  a  few  Questions."  He  said:  "You  say  that  the  prisoner  bit  off  this  man's  ear?".  The 
witness  said  "Yes."  "Well,"  he  said,  "don't  you  think  it  might  have  happened  by  that 
man  falling  against  the  stump  when  he  fell  down?"  The  witness  said:  "Boss,  I  mout 
have  thought  so  if  I  hadn't  seen  him  spit  the  man's  ear  out  of  his  mouth."  (Laughter.) 
The  moral  is,  and  it  has  a  double  application  to  the  gentleman  from  Scott  in  view  of  his 
colloquy  with  the  gentleman  from  Pulaski,  that  it  is  unwise  to  open  your  mouth  at  the 
bar  after  you  have  enough. 

Soon  after  the  report  of  the  Committee  on  Preamble  and  Bill  of  Rights  was  sub- 
mitted, I  proposed  the  following  amendment  to  it,  and  I  desire  to  read  it  now  and  make 
a  few  remarks  to  it: 

Resolved,  That  the  report  of  the  Committee  on  Pream.ble  and  Bill  of  Rights  be 
amended  by  striking  out  the  preamble  reported  by  the  committee  and  substituting  therefor 
the  following: 

We,  the  people  of  Virginia,  duly  assembled  in  Convention  through  our  representatives, 
according  to  law,  with  gratitude  to  God  for  his  past  favors,  and  invoking  his  blessing 
upon  the  result  of  our  deliberations,  do  ordain  and  establish  the  following  system  of  gov- 
ernment for  the  Commonwealth. 

In  the  draft  of  that  resolution  as  proposed  the  word  "blessing"  was  used  in  the 
singular.    I  see  that  it  has  been  printed  in  the  plural.    I  ask  that  the  correction  be  made. 

At  first,  Mr.  Chairman,  I  was  loathe  to  dispense  with  the  historical  statement  that 
has  so  long  stood  in  front  of  our  Constitution,  but  after  more  careful  consideration  I  am 
convinced  that  it  has  now  no  place  there.  It  is  cumbersome,  and  it  is  out  of  place  as  an 
introduction  to  the  Constitution  which  we  are  about  to  make. 
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We  were  sent  here  to  make  law,  not  to  write  history,  and  I  can  conceive  of  no  good 
that  would  come  from  placing  this  long  and  cumbersome  preamble  to  the  Constitution. 

The  gentleman  from  Portsmouth  (Mr.  Hatton)  asked  what  harm  it  could  do.  I  re- 
spectfully submit  that  that  is  not  the  true  test  of  any  action  on  the  part  of  this  Conven- 
tion. We  might  do  a  great  many  things  that  would  not  be  essentially  harmful,  and 
Which  yet  might  be  entirely  out  of  place,  and  it  strikes  me  that  that  proposition  is  just 
one  of  those  things.  If  we  are  going  to  put  any  historical  statement  ahead  of  the  Con- 
stitution, we  had  just  as  well  go  back  to  the  Magna  Charta  and  the  execution  of  Charles 
I.  and  the  Petition  of  Rights  and  various  other  steps  in  the  development  of  our  liberties; 
and  certainly  we  will  all  admit  that  the  recital  of  those  things  is  not  proper. 

It  seems  to  me,  Mr.  Chairman,  that  the  effort  to  place  this  elaborate  preamble  in 
front  of  the  plain  bricks  and  mortar  of  a  Constitution  is  very  much  like  those  architec- 
tural follies  that  one  of  my  friends  once  described  as  being  built  with  Queen  Anne  fronts 
and  Mary  Anne  backs. 

For  these  reasons  I  shall  be  obliged  to  vote  against  the  lengthy  preamble  and  in 
favor  of  some  shorter  one,  and  if  we  are  to  have  a  short  preamble,  the  shorter  the  better. 
It  is  useless  to  go  into  the  historical  statement,  even  about  the  calling  of  this  Convention. 
I  believe  that  the  people  of  Virginia  are  at  least  potentially  present  in  this  body  to-day, 
and  that  they  need  no  introduction  except  a  simple  enacting  clause  for  the  Constitution 
which  they  themselves  are  making. 

But  there  are  two  points — and  it  was  for  that  reason  I  rose  to  speak — in  which  all 
of  the  preambles  that  have  been  presented  are  defective,  in  my  estimation.  In  the  first 
place,  they  all  speak  in  the  name  of  the  delegates,  instead  of  the  name  of  the  people. 
There  is  but  one  hypothesis  upon  which  this  assembly  can  justify  its  existence  or  any 
action  it  may  take,  and  that  is  that  the  sovereign  people  of  Virginia  are  behind  it,  and 
that  it  is  exercising  only  those  powers  which  have  been  derived  from  their  hands. 

If  the  gentleman  from  Henrico  were  to  constitute  me  his  attorney  in  fact  to  execute 
a  deed  I  would  not  speak  in  my  name.  I  would  not  even  speak  in  my  name  as  his  attor- 
ney in  fact.  I  would  speak  in  his  name.  As  a  necessary  consequence  of  our  social  order 
the  people  cannot  gather  en  masse.  They  must  speak  through  representatives;  but  when 
they  do  speak  through  their  representatives  it  is  they  who  speak  and  not  the  representa- 
tives themselves. 

Mr.  Wysor:  I  ask  the  question  for  information.  In  looking  over  the  various  Con- 
stitutions of  the  different  States,  have  you  ever  come  across  a  Constitution  which  was 
ordained  that  did  not  use  the  name  of  the  delegates  in  ordaining  it? 

Mr.  James  W.  Gordon:  I  received  from  the  Department  of  Sociology,  of  the  Library 
of  New  York,  a  statement  of  the  method  by  which  all  of  the  various  Constitutions  of  the 
States  in  the  Union  were  put  into  operation.  I  find  that  all  of  them  were  submitted  to 
the  people  for  their  ratification  or  rejection,  except  in  the  cases  of  Delaware,  Kentucky, 
Louisiana,  Mississippi,  South  Carolina,  and  Vermont. 

But  I  further  find  that  Virginia  and  Tennessee  are  the  only  States  in  all  the  Union 
that  speak  in  the  name  of  the  delegates,  and  they  are  the  only  two  States  that  attempt 
to  propose  anything.  In  every  other  case  in  which  there  is  any  preamble  at  all  the  lan- 
guage is  "we  ordain,"  "we  declare,"  "we  establish." 

Mr.  Wysor:  You  do  not  catch  the  force  of  the  question.  What  you  have  just  stated 
is  true.  All  of  those  Constitutions  use  the  language:  "We,  the  people,  ordain."  But 
those  Constitutions  were  submitted  to  the  people,  and  the  people  did  ordain  them  by  their 
vote.  What  I  asked  you  was  whether  you  find  any  Constitution  that  was  proclaimed 
which  does  not  use  the  word  "delegates"?    Take  the  excepted  cases,  Mississippi — 

Mr.  James  W.  Gordon:    They  use  the  word  "people." 

Mr.  Wysor:    Do  they?    That  is  what  I  want  to  know. 

Mr.  James  W.  Gordon:  Oh,  yes;  it  is  the  people  who  are  acting;  the  only  people  who 
can  act. 

We  have  abundant  illustrations  of  the  principle  for  which  I  am  contending.  In  the 
domain  of  science  and  in  natural  philosophy  in  these  last  days  we  are  told  that  a  quart 
of  flour  or  a  pound  of  beef  can  be  so  compressed  that  all  its  essential  elements  will  be 
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contained  in  a  tablet  no  larger  than  your  thumb-nail.  It  is  possible  to  gather  up  the 
rays  of  light  and  concentrate  them  through  a  lens  so  that  they  will  be  a  burning  force. 
Mr.  Chairman,  on  the  12th  day  of  June,  when  this  Convention  assembled,  the  sovereign 
people  of  Virginia  focalized  their  influence  in  these  hundred  men  who  are  gathered  here, 
and  they  represent  potentially  all  of  that  diffused  energy  which  the  people  themselves 
can  exercise.  What  was  before  a  diffused  influence  then  become  a  vital  power  in  this  body. 

It  may  be  that  the  rays  of  sovereign  influence  which  should  have  shone  through 
the  gentlemen  from  Washington  and  Henry  shrank  back  abashed  from  the  impenetrable 
cloud  of  blackness  in  which  they  have  involved  themselves  (applause),  and,  like  Sin, 
recoiling  in  horror  from  her  unnatural  offspring: 

fled,  and  cry'd  out,  Death! 
Hell  trembled  at  the  hideous  name,  and  sigh'd 
From  all  her  caves,  and  back  resounded.  Death! 

But,  gentlemen,  and  I  speak  it  reverently  and  with  the  fear  of  God  in  my  heart,  I 
am  "persuaded  better  things  of  you  and  things  that  accompany  salvation" — salvation 
from  the  dross  that  has  so  long  marred  the  beauty  and  detracted  from  the  value  of  our 
public  life:  salvation  from  the  shackles  that  have  bound  our  indtistries;  and  above  all 
salvation  from  the  cancerous  sore  that  Virginia  has  been  nursing  in  her  bosom  for  thirty 
years. 

She  stands  here  to-day  asking  us  to  remove  the  last  vestige  of  her  shame.  There 
are  some  gentlemen  tipon  this  floor  who  boast  of  their  Virginia  parentage  and  of  their 
sacrifices  for  the  old  Commonwealth,  ho  are  A'et  willing  to  see  her  stand  here  in  that 
supplicating  attitude  without  one  tear  for  her  misery,  not  only  refusing  her  any  assist- 
ance, but  actually  glorying  in  her  shame. 

Xow.  Mr.  Chairman,  if  I  am  coi'rect  in  my  views  of  the  powers  of  this  Convention 
and  the  means  by  which  those  powers  were  derived,  this  preamble,  which  is  nothing  more 
or  less  than  a  mere  enacting  clause,  as  I  have  said,  should  speak  in  the  name  of  the  peo- 
ple of  Virginia.  But  there  is  another  respect  in  which  I  have  some  fault  to  find  with  all 
of  the  preambles  that  have  been  proposed.  I  do  not  profess  to  be  OA'er-righteous,  but  it 
does  seem  to  me  that  it  were  eminently  proper  in  the  preamble  to  the  Constitution  to 
recognize  Almighty  God. 

I  was  one  of  those  despised  heretics  who  felt  that  after  the  last  clause  of  the  six- 
teenth section  of  the  Bill  of  Rights  had  been  eliminated  by  the  committee  it  was  wise  to 
leave  it  out.  I  can  now  see  how  there  could  have  been  a  great  deal  of  difference  of  opin- 
ion on  that  question,  but  I  am  stire  there  can  be  no  difference  of  opinion  in  this  body  on 
the  proposition  which  I  now  make,  because  "the  fool  hath  said  in  his  heart,  There  is  no 
God."  In  an  age  of  greater  skepticism  our  forefathers  thought  it  proper  to  proclaim  their 
independence,  relying  upon  Divine  Providence,  and  the  slogan  of  the  Revolution  was 
sounded  with  an  appeal  to  the  God  of  Hosts. 

On  the  first  day  of  our  session  here  a  motion  was  made  that  every  morning  the  Con- 
vention should  be  opened  with  prayer,  and  the  requirement  has  been  faithfully  complied 
with.  It  seems  to  me  that  when  we  hand  over  this  work  to  those  whose  commission  W9 
bear  we  should  do  it  in  the  fear  of  God  and  invoking  His  blessing  upon  our  labors. 

Xow.  Mr.  Chairman,  I  have  about  finished.  I  do  not  conceive  that  either  of  these 
propositions  is  essential.  There  may  be  a  great  deal  of  difference  of  opinion  as  to  whether 
or  not  we  should  incorporate  these  two  ideas  into  otir  preamble,  but  it  seems  to  me  it 
would  be  eminently  proper  that  this  preamble  should  recognize  the  God  by  whom  and  the 
people  through  whom  the  powers  that  be  are  ordained.  I  trust  that  that  will  be  the  sense 
of  the  committee.  (Applatise.) 

Mr.  Waddill:  3»Ir.  Chairman.  I  do  not  rise  to  discuss  the  merits  of  the  question 
before  the  House,  but  to  take  some  exception  to  the  remarks  made  by  the  gentleman 
from  Washington  (Mr.  Stimmers)  3-esterday.  I  am  in  some  doubt  whether  I  am  in  order. 
If  I  am  not.  I  will  not  proceed.    If  there  is  no  objection.  I  will  go  on. 

The  gentleman  said.  'Mr.  Chairman,  that  God  had  given  three  things  to  Eastern  Vir- 
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ginia — mosquitoes,  peanuts,  and  politicians,  and  that  no  white  man  would  go  there.  I 
wish  to  remind  the  distinguished  statesman  from  the  county  of  Washington — and  if  I 
am  not  disrespectful,  he  himself  seems  to  be  somewhat  after  the  peanut  order  (laugh- 
ter)— that  Eastern  Virginia  has  contributed  and  now  contributes,  and  will  continue  to 
contribute,  her  share  to  bear  the  burdens  of  this  government;  that  she  has  given  her  mite 
to  all  that  has  contributed  to  the  glory  and  renown  of  this  Commonwealth  (applause)  ; 
and  that  her  politicians  have  made  their  impress  upon  the  history  of  this  country  when 
the  county  of  Washington  was  locked  in  her  mountain  fastnesses  and  her  solitude.  (Ap- 
plause.) 

Sir,  he  told  us,  and  if  it  be  true  I  am  glad  to  know  it,  that  immigration  is  pouring 
into  Washington  county.  I  trust  that  it  is  so.  But  how  stands  Eastern  Virginia  upon 
that  question?  I  find  from  the  last  census  tliat  the  population  of  the  county  of  Accomac 
in  the  last  decade  increased  19  per  cent.;  the  county  of  Northampton,  33  per  cent.;  the 
county  of  Elizabeth  City,  20  per  cent.;  the  county  of  Princess  Anne,  17  per  cent.;  the 
county  of  Southampton,  13.8  per  cent.;  the  county  of  Nansemond,  17  per  cent.;  the  county 
of  Mathews,  8.6  per  cent.;  the  county  of  Middlesex,  10.2  per  cent.,  and  the  county  of  Isle 
of  Wight,  15.8  per  cent. 

Mr.  Chairman,  I  have  known  Eastern  Virginia  all  of  my  days,  and,  if  I  may  borrow 
the  figure  of  another,  when  my  eyes  shall  be  turned  to  behold  for  the  last  time  the  sun  of 
heaven,  may  I  see  that  magnificent  oi-b  as  it  sinks  below  the  western  horizon  of  Eastern 
Virginia.  When  a  boy  I  saw  her  convulsed  and  torn  asunder  by  one  of  the  most  terrific 
wars  that  ancient  or  modern  times  have  ever  witnessed.  I  beheld  her  fields  of  waving 
grain  go  down  beneath  the  tramp  of  invading  armies.  Hers  was  a  tented  camp,  and  above 
her  hills  and  forests  rose  the  smoke  of  the  holocaust  of  war.  I  heard  the  shout,  the  con- 
tumely, and  the  scorn  of  her  foes,  and  when  that  terrific  conflict  had  ended  I  saw  her 
overrun  by  a  horde  of  mercenaries,  the  lil^e  of  which  I  had  never  seen  before,  and  hope 
never  to  see  again.  But  I  do  not  recall  that  one'  of  those  men  ever  uttered  such  senti- 
ments as  have  been  uttered  on  this  floor  by  a  native  Virginian,  or  a  native  West  Virginian, 
as  it  may  be. 

I  will  call  the  gentleman's  attention  to  the  fact  that  when  the  lowly  Nazarine  said  in 
Nazareth,  "A  prophet  is  not  without  honor,  save  in  his  own  country,"  he  meant  to  teach 
us  that  the  greatest  honor  which  can  be  conferred  upon  a  man  is  to  be  honored  in  his 
own  country.  (Applause.) 

Mr.  Hancock:  I  am  opposed  to  the  majority  report  of  the  Committee  on  the  Pre- 
amble. I  know  that  whenever  a  majority  report  is  presented  to  a  convention  or  any  de- 
liberative body  the  presumption  is  that  it  is  proper  and  should  be  adopted,  and  that  he 
who  assails  the  report  has  the  burden  of  showing  wherein  it  is  improper  and  why  it 
should  not  be  adopted.  But  there  is  also  another  presumption  that  aids  me  in  supporting 
the  propositions  I  desire  to  present  to  this  committee,  and  that  presumption  is  that  he 
who  pulls  down,  or  desires  to  pull  down,  some  of  the  monuments  of  the  past  must  himself 
show  good  reason  why  it  should  be  done. 

Now,  I  am  opposed  to  the  majority  report  of  the  committee — first,  because  it  omits 
the  preamble.  What  is  this  preamble?  I  shall  not  uhdertake  to  read  it  all,  but  will  read 
one  clause  of  it: 

Whereas,  the  delegates  and  representatives  of  the  good  people  of  Virginia,  in  Con- 
vention assembled,  on  the  twenty-ninth  day  of  June,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  seventy-six,  reciting  and  declaring  that  whereas  George 
the  Third,  King  of  Great  Britain  and  Ireland,  and  elector  of  Hanover — 

And  then  it  goes  on  with  an  indictment  against  him.  And  here  I  am  reminded  that  I 
should  not  have  been  surprised  at  the  gentleman  from  Hanover  (Mr.  Carter)  supporting 
George  the  Third,  because  that  declaration  speaks  of  him  as  "King  of  Great  Britain  and 
Ireland  and  elector  of  Hanover."  (Laughter.)  I  suppose  the  gentleman  would  take  King 
George  as  one  of  his  constituents,  and  therefore  he  would  not  like  to  say  anything  against 
him  on  this  floor.  (Laughter.) 
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Now,  Mr.  Chairman,  laying  aside  this  attempt  to  speak  to  the  gentleman  in  a  spirit 
of  humor  about  his  county  and  about  King  George,  I  come  to  the  proposition  that  I  am 
opposed  to  the  majority  report  because  it  omits  this  preamble.  Now  what  is  this  pre- 
amble? This  preamble  is  largely  the  Declaration  of  Independence,  written  before  the 
Declaration  of  Independence,  written  by  the  same  inspired  hand  of  Thomas  Jefferson, 
the  first  written  preamble  to  any  wn^itten  Constitution  so  far  as  I  know  that  the  world 
ever  had,  written  at  a  time  when  people  did  not  understand  and  did  not  appreciate  a 
government  of  the  people,  by  the  people,  and  for  the  people,  as  they  understand  it  to-day. 
That  was  the  declaration  which  w^as  made  by  Thomas  .Jefferson,  and  it  was  an  indictment 
of  George  the  Third. 

The  gentleman  from  Danville  (Mr.  Green),  and  the  gentleman  from  Hanover  (Mr. 
Carter),  have  said  that  it  is  time  to  stop  alDusing  George  the  Third;  that  there  is  no 
necessity  for  it  now,  and  we  should  take  away  this  part  of  the  preamble  from  the  Con- 
stitution. With  due  respect  to  those  gentlemen,  this  is  not  an  abuse  of  George  the  Third; 
it  is  an  abuse  of  tyranny;  it  is  an  abuse  of  oppression;  it  is  an  abuse  of  a  violation  of 
the  rights  of  the  people;  it  is  an  abuse  of  mal-administration;  it  is  an  abuse  of  a  violation 
of  all  the  rights  and  liberties  of  the  citizens;  and  that  is  one  reason  why  it  should  be 
retained.  It  should  also  be  retained  on  account  of  its  author  and  because  of  its  unique 
position  as  being  one  of  the  first,  if  not  the  first,  preamble  to  any  written  Constitution 
of  any  people  or  any  State. 

Now,  what  are  the  reasons  urged  why  it  should  be  rem^oved?  The  first  is  that  it  is 
too  long.  The  Convention  of  IT'^G  said  it  was  short  enough.  The  Convention  of  1829-30 
said  it  was  short  enough.  The  Convention  of  1850-51  did  not  complain  of  its  length.  The 
Convention  of  18G4  incorporated  it.  We  find  it  embodied  in  the  Constitution  by  the  Con- 
vention of  1869  as  a  part  thereof.  Now,  why  should  we  in  this  day  become,  as  the  gen- 
tleman says,  so  business-like  as  to  find  that  it  is  too  long  to  be  incorporated,  when  it  will 
take  only  a  page  or  a  page  and  a  half  of  the  Code  in  which  it  may  be  incorporated?  Why 
should  we  be  so  afraid  of  its  length  when  our  ancestors  in  1776,  and  those  w^ho  follow^ed 
them,  never  complained  of  its  length? 

In  the  Convention  of  1829-30  Mr.  Taylor,  who  had  the  honor  of  representing  the 
county  of  Chesterfield,  made  his  report  on  the  Bill  of  Rights  to  the  Convention,  and  what 
was  his  report?  He  said:  "It  needs,  in  the  opinion  of  the  committee,  no  amendment." 
Now,  that  is  a  true  view  to-day  in  regard  to  the  preamble. 

The  preamble  should  be  omitted,  it  is  said,  because  it  is  a  mere  matter  of  sentiment. 
If  the  gentleman  will  pardon  me,  I  will  say  that  I  believe  in  sentiment.  Sentiment  is  a 
wonderful  power  in  every  department  of  life.  Take  those  magnificent  statues  that  w© 
see  out  here  in  the  Capitol  Square,  and  vfhat  are  they  but  sentiment?  The  equestrian 
statue  of  Washington,  w^ith  Jefferson  standing  there,  with  the  Declaration  of  Independ- 
ence, means  nothing  but  a  sentiment;  but  it  is  a  sentiment  which  every  Virginian  and 
every  American  likes  to  honor  and  to  prize.  (Applause.)  It  is  said  that  these  various 
clauses  in  the  preamble  should  be  removed  because  they  are  sentiment.  As  I  stand  here 
and  look  at  that  picture  of  John  Bell  Bigger  (indicating),  it  is  nothing  but  sentiment, 
and  yet  it  represents  honesty  of  purpose,  courtesy  of  conduct,  unflinching  integrity  of 
character,  and  a  faithful  public  record  as  an  officer  of  this  Commonw^ealth  for  so  many 
years.  (Applause.)  Who  would  be  willing  to  turn  that  portrait  to  the  wall  and  no  longer 
let  that  benign  countenance  be  seen  by  the  people  of  this  Commonwealth  nor  permit  us 
to  enjoy  its  presence?  It  is  sentiment,  though,  and  gentlemen  say  that  sentiment  should 
not  prevail,  but  the  preamble  should  be  removed. 

It  is  said  that  in  some  of  the  ancestral  homes  in  which  the  aristocracy  of  England 
have  lived  for  so  many  years  they  have  kept  not  only  a  record  of  the  family,  but  also  the 
portraits  of  their  ancestors  for  generations  and  generations  far  back  in  the  centuries; 
that  as  soon  as  a  child  arrived  at  years  of  maturity  they  placed  his  portrait  in  the  family 
gallery  and  there  it  remained;  that  as  the  years  would  go  on  and  that  child  would  grow 
and  develop  and  enter  into  the  army  and  become  distinguished,  or  eifter  into  the  halls  of 
Parliament  and  become  honored,  or  enter  into  a  mercantile  life  and  become  noted,  that 
portrait  always  remained  there  for  the  gaze  of  the  family.    But  w^henever  any  disgrace 
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was  attached  to  his  name  that  portrait  was  turned  so  that  no  one  could  look  upon  the 
face  of  the  disgraced  member  of  that  illustrious  family. 

Do  not  let  us  say  of  this  preamble  written  by  Thomas  Jefferson  that  we  will  place  it 
in  that  attitude,  and  that  we  will  not  allow  an  instrument  which  has  been  so  distinguished 
in  our  history  to  be  read  by  our  young  men  and  to  be  enjoyed  as  the  product  of  a  Vir- 
ginian who  was  the  highest  type  of  an  American. 

Now,  we  come  to  the  Bill  of  Rights.  As  I  said  awhile  ago,  of  the  Bill  of  Rights  it 
was  said  by  the  committee  in  1829-30  that  it  needed  no  amendment,  and  it  needs  no 
amendment  to-day.  The  first  objection  that  is  urged  to  it  is  in  regard  to  the  word  "un- 
alienable." It  is  said  that  "inalienable"  is  the  proper  word.  I  have  examined  some  of 
the  dictionaries,  and  I  find  "unalienable"  means  "inalienable,"  and  "inalienable"  means 
"unalienable."  I  can  find  it  nowhere  noted  that  the  word  "unalienable"  is  obsolete.  I 
find  upon  an  observation  of  the  Declaration  of  Independence  that  the  form  of  the  word 
there  used  is  "unalienable."  I  find  that  in  the  Constitutions  of  seven  or  eight  of  the 
States  the  word  remains  in  that  form.  And  there  can  be  no  serious  objection  to  it.  The 
only  thing  that  can  be  said  is  that  "unalienable"  was  placed  there  in  1776;  it  was  placed 
there  in  1829-30  without  objection;  it  was  placed  there  in  1850-51  without  any  one  asking 
to  have  it  excluded.  It  was  placed  there  in  1864,  when  that  portion  of  the  State  claiming 
to  be  Virginia,  but  really  being  West  Virginia,  ordained  a  Constitution  for  this  Common- 
wealth, and  it  was  there  until  the  Underwood  Convention  changed  "unalienable"  to  "in- 
alienable." 

Now,  I  do  not  insist  that  the  word  shall  not  be  changed,  but  I  simply  bring  out  these 
ideas  to  show  that  there  is  no  necessity  for  a  change,  and  there  is  no  reason  why  the  in- 
strument should  in  any  way  have  its  original  beauty  and  symmetry  destroyed. 

Now,  we  find  that  the  word  "judicial"  has  been  added.  That  word  was  added  in  1850- 
51,  to  make  it  symmetrical,  after  the  change  in  the  form  of  the  election  of  judges,  when 
they  were  no  longer  to  be  elected  by  the  Legislature,  but  were  made  elective  by  the 
people. 

The  next  change  is  in  the  clause  providing  that  "all  elections"  ought  to  be  free.  Up 
to  1851  the  only  elections  that  were  held  by  the  people  were  elections  for  the  General 
Assembly,  so  far  as  I  have  been  able  to  find  out,  and  that  being  the  case,  the  Bill  of 
Rights  said  that  the  elections  for  members  of  the  General  Assembly  should  be  free.  But 
when  it  was  provided  that  judges  and  other  officers  should  be  elected  by  the  people,  it 
consequently  became  necessary  to  change  this  language,  and  it  was  said  that  all  elections 
should  be  free.  There  was  no  change  in  the  spirit  of  the  Bill  of  Rights;  it  was  simply 
incorporating  the  same  idea  and  applying  it  to  the  changed  conditions  and  circumstances 
of  the  people. 

I  come  then  to  the  next  change.  The  committee  have  stricken  out  the  words 
"frequent,  certain  and."  The  Bill  of  Rights  says  that  these  elections  shall  be  "frequent, 
certain  and  regular."  The  majority  have  stricken  out  the  words  "frequent,  certain 
and."  Those  words  have  remained  in  there  from  the  time  that  George  Mason  penned 
them,  and,  in  my  opinion,  they  should  remain  there  as  long  as  a  representative  and 
republican  government  is  in  existence,  because  we  do  have  frequent  and  certain  elections 
by  the  people  for  members  of  the  General  Assembly  of  our  Commonwealth,  so  that  the 
voice  of  the  people  may  be  heard  and  so  that  the  interests  of  the  Commonwealth  may 
be  protected ;  so  that  her  voice  may  always  be  heard  in  case  of  alarm,  or  whenever  it  is 
necessary  to  act  for  the  protection  of  the  people.  I  am  opposed  to  the  removal  of  the 
words  "frequent,  certain  and,"  because  we  should  have  these  words  incorporated  in  the 
Bill  of  Rights,  and  they  should  remain  there. 

We  find  that  the  Committee  on  the  Legislative  Department,  if  it  is  proper  for  me 
to  refer  to  it,  has  already  turned  away  from  the  idea  of  frequent  elections,  and  they 
propose  to  prescribe  that  the  elections  for  members  of  the  General  Assembly  shall  be 
held  every  four  years  instead  of  every  two  years.  They  are  following  in  the  line  of  the 
Committee  on  Pre^ible  and  Bill  of  Rights,  and  the  Committee  on  the  Legislative 
Department  propose  to  make  the  legislative  term  four  years  instead  of  two. 

The  next  change  that  I  recall  is  in  regard  to  property — that  private  property  shall 
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not  be  taken  for  public  purposes  or  damaged  without  due  compensation.  In  regard  to 
the  general  principle  involved  in  that  clause,  I  have  no  objection  to  it;  but  I  doubt 
very  much  the  wisdom  of  placing  it  in  the  Bill  of  Rights  in  a  manner  so  indefinite  as 
is  now  proposed  by  a  majority  of  the  committee.  I  fear  that  it  will  prove  a  prolific 
source  of  vexatious  suits  against  those  who  are  endeavoring  to  develop  the  country  and 
the  interests  of  the  Commonwealth.    But  I  pass  by  this  change. 

Next  we  come  to  another  change  that  in  my  opinion  is  a  very  objectionable  one. 
It  is  the  most  objectionable  that  I  recall.  It  is  the  change  in  the  jury  system,  allowing 
a  man  who  is  accused  of  a  felony — of  a  crime  punishable  by  imprisonment  or  by  death — 
to  come  into  a  court  of  justice — a  court  of  record — and  waive  his  right  to  a  trial  by  jury 
and  agree  to  be  tried  by  the  cotirt. 

The  great  and  crowning  glory  of  English  and  American  jurisprudence  has  been  that 
whenever  a  man  is  accused  of  crime,  he  stands  free  and  innocent  in  the  presence  of  the 
law,  and  you  have  no  right  to  reqtiire  of  him  anything.  You  have  no  right  to  ask  him 
to  consent,  and  he  cannot  give  his  consent,  because  when  heinous  crimes  have  been 
charged  against  him  the  citizens  are  enraged,  the  witnesses  have  come,  and  the  jurors 
are  there,  and  the  accused  is  in  no  position  to  consent  to  anything.  It  is  improper,  in 
my  opinion,  to  place  the  accused  man  in  a  position  in  which  he  can  say  to  the  judge 
on  the  bench.  "I  would  prefer  that  you  wotild  try  me,  or  "I  will  let  a  jury  try  me,"  or 
put  him  in  a  position  in  which  he  has  to  say  anything  or  do  anything.  I  think  the 
proper  view  which  has  prevailed  in  our  jurisprudence  has  been  that  the  accused  man 
cannot  be  made  to  say  or  do  anything.  He  cannot  be  made  to  plead,  he  cannot  be  made 
to  testify,  he  cannot  be  made  to  say  or  do  anything.  The  Commonwealth,  when  it  arrests 
him,  must  be  able  full-handed  to  overcome  and  destroy  his  innocence  before  the  law. 
I  hope  it  will  be  the  pleasure  of  this  Convention  to  refuse  to  adopt  that  suggestion  of  the 
majority  of  the  committee. 

Next,  it  is  proposed  in  civil  cases  to  allow  a  jury  of  less  than  twelve,  and  that  the 
jury  may  be  reduced  to  seven.  ]Mr.  Chairman,  I  do  not  claim  that  there  is  any  mystic 
influence  that  gathers  around  the  number  twelve;  but  twelve  has  been  the  jury,  and  it 
is  the  common-law  jury.  Wherever  the  word  "jury"  is  used  in  our  jurisprudence,  it 
means  a  jury  of  twelve  men.  Why  change  it,  when  away  back  to  the  time  prior  to 
George  the  Third,  and  through  English  history  and  English  jurisprudence,  we  have 
found  that  the  juries  of  the  country  have  been  the  palladium  of  our  rights  and  secured 
to  us  liberty  and  freedom,  and  prevented  oppression  of  courts  and  kings? 

Let  us  retain  the  jury  of  twelve.  Who  knows  what  is  in  the  future  for  us?  The 
system  has  stood  these  hundreds  and  htmdreds  of  3'ears,  and  why  should  it  not  stand 
in  the  future?  Why  change  it  now?  Let  us  have  the  twelve  men.  Who  knows  but  that 
with  these  clouds  which  seem  to  be  gathering  on  the  eastern  or  western  horizon,  and 
these  difficulties  which  seem  to  be  meeting  and  reaching  over  the  body-politic,  in  many 
a  case  it  may  be  necessary  that  one  man  out  of  the  twelve  shall  have  the  manliness  and 
strength  of  character  to  preA^ent  an  injustice  or  wrong  being  done  by  eleven  men? 
Therefore.  I  hope  that  this  meastire  will  not  prevail,  but  that  twelve  good  men  and 
honest  men  will  always  try  and  determine  the  rights  of  the  people. 

I  believe  that  disposes  of  all  the  various  changes  in  the  Bill  of  Rights  of  which 
I  care  to  speak. 

But  the  preamble  which  they  have  given  I  think  is  subject  to  the  criticism  made  by 
the  gentleman  from  Richmond,  who  has  just  preceded  me.  I  think  that  in  all  assemblies 
of  men,  whether  legislative,  judicial  or  otherwise,  the  Great  Architect  and  Ruler  of  this 
universe  should  be  recognized,  and  that  any  instrument  that  is  promulgated  or  ordained 
should  be  ordained  with  becoming  reverence  to  the  great  Ruler  of  the  universe,  invoking 
His  blessing  upon  the  work  done.  I  hope  that  the  suggestion  and  the  amendment  of  the 
gentleman  from  Richmond  (Mr.  James  W.  Gordon)  will  prevail. 

Now,  coming  to  the  clause  proposing  to  ordain  this  Constitution,  I  differ  with  many 
of  the  gentlemen  who  have  spoken  on  this  floor  about  the  power  of  this  Convention.  I 
believe  that  this  Convention  is  a  body  of  unlimited  power.  It  has  a  right  and  a  power 
to  do  everything  except  to  do  wrong.    I  believe  that  it  has  a  power  to  ordain  the  Con- 
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stitution  that  we  intend  to  make  here  for  the  people.  I  believe  the  Convention  has  the 
right,  if  it  see  fit  to  do  it,  to  have  the  Constitution  submitted  to  an  abridged  electorate. 
I  think  they  have  a  right  to  submit  it  to  all  the  people  if  they  feel  that  is  the  proper 
thing  to  be  done  under  the  circumstances. 

I  desire  to  say  that  on  this  subject  it  was  not  my  purpose  nor  was  it  my  desire  to 
speak.  The  gentleman  from  Lancaster  (Mr.  Dunaway)  said  the  moral  aspect  of  this 
case  did  not  affect  him  in  the  least,  and  that  therefore — 

Mr.  Dunaway:  No. 

Mr.  Hancock:    I  so  understood  you. 

Mr.  Dunaway:  I  could  not  have  said  that  the  moral  aspect  of  the  case  did  not  affect 
me.    I  declare  that  I  am  affected  by  the  morals  of  any  case. 

Mr.  Hancock:  I  will  say  to  the  gentleman  that  if  I  have  misrepresented  him,  I 
have  misrepresented  him  unintentionally;  but  as  I  remember  his  words  on  this  Con- 
vention floor  a  few  days  ago,  he  said  that  as  far  as  this  or  that  question  was  concerned, 
the  moral  aspect  did  not  trouble  him,  because  he  did  not  believe  that  the  Convention 
at  Norfolk  had  any  right  to  give  any  declaration  as  to  what  it  believed  should  be  done, 
or  make  any  pledges  for  the  Democratic  party  that  would  affect  him  in  this  Convention, 
and  that  neither  did  the  Legislature  which  passed  the  act  of  assembly  under  which 
delegates  were  elected  here;  that  it  had  no  right  to  bind  him,  and  therefore  he  was  not 
affected  by  either  the  one  or  the  other.  That  is  my  understanding  of  the  position  of 
the  gentleman  from  Lancaster.    If  I  have  misrepresented  him,  I  hope  he  will  correct  me. 

Mr.  Carter:  Is  not  the  position  of  the  gentleman  from  Lancaster  this — that  there 
is  no  moral  question  in  it  so  far  as  he  is  concerned? 

Mr.  Dunaway:    That  is  it. 

Mr.  Hancock:  Then  it  makes  no  difference;  if  the  gentleman  cannot  see  any  moral 
question  in  it,  I  am  not  to  blame  for  that.  I  have  nothing  in  the  world  to  do  with  the 
gentleman's  moral  eyesight.  I  am  looking  at  it  through  my  own  moral  vision,  and  as  I 
look  at  it  I  take  exactly  the  opposite  view  from  that  taken  by  the  gentleman  from  Lan- 
caster. I  take  a  view  which  rests  upon  the  fact  that  the  Democratic  party  at  Norfolk 
made  this  declaration,  which,  if  the  committee  will  pardon  me,  I  will  read: 

Whereas,  the  General  Assembly  of  Virginia  has  submitted  to  a  vote  of  the  people  the 
question  of  the  calling  of  a  Constitutional  Convention,  and. 

Whereas,  it  is  the  evident  desire  of  the  white  people  of  Virginia  to  amend  and  revise 
the  present  Constitution, 

Resolved,  That  the  Democratic  party  of  Virginia,  in  Convention  assembled,  endorses 
the  action  of  the  General  Assembly  and  earnestly  urges  the  people  of  Virginia  to  vote  on 
the  fourth  Thursday  in  May  for  calling  a  Constitutional  Convention. 

Resolved,  That  it  is  the  sense  of  this  Convention  that  in  framing  a  new  Constitution 
no  effort  should  be  made  to  disfranchise  any  citizen  of  Virginia  who  had  a  right  to  vote 
prior  to  1861,  nor  the  descendant  of  any  such  person;  and  that  when  such  Constitution 
shall  have  been  framed,  it  shall  be  submitted  to  a  vote  of  the  people — 

For  ratification  or  rejection;  and  the  Democratic  party  pledges  that  the  expenses 
incident  to  a  Constitutional  Convention  shall  be,  &c. 

Now,  that  is  the  declaration  of  the  party.  I  have  always  been  a  Democrat.  I  was 
born  a  Democrat,  and  I  have  always  voted  the  Democratic  ticket,  and  I  have  been 
fortunate  enough  since  I  became  twenty-one  years  of  age  never  to  have  failed  to  vote. 

Mr.  Dunaway:  Does  he  construe  what  he  thinks  is  a  party  pledge  so  that  the  party 
will  be  bound  to  submit  the  work  of  this  Convention  to  all  the  people  of  the  Common- 
wealth? 

Mr.  Hancock:  I  was  about  to  reach  that  proposition,  and  I  would  just  as  soon 
answer  the  gentleman  now. 

The  general  idea  of  the  construction  of  language  is  that  it  must  be  construed  m  con- 
nection with  and  in  view  of  all  the  circumstances  under  which  it  is  used.  For  instance, 
take  the  word  "people,"  as  used  in  the  Constitution  of  the  United  States.  What  does  the 
clause  "we,  the  people  of  the  United  States,"  mean?  It  means  "we,  the  people  in  each 
and  every  one  of  the  States,"  as  States,  and  not  as  individuals. 
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The  word  "people"  there  means  "States,"  in  the  constitutional  sense. 

Now,  when  we  go  on  and  say  all  the  people  who  live  in  Richmond,  of  course  that 
means  every  man,  woman  and  child  who  lives  here;  but  when  the  Constitutional  Con- 
vention of  Virginia  takes  it  up  and  says,  "We,  the  good  people  of  Virginia,  ordain  this 
Constitution,"  as  they  have  said  many  times  in  the  various  constitutions  that  have  been 
before  the  people,  it  means  those  people  who  were  authorized  to  vote  under  those  con- 
stitutions. 

Now,  what  does  it  mean  here?  When  you  say  "the  people"  it  means  the  people  who 
have  a  right  to  vote,  and  who  had  a  right  to  vote  at  the  time  the  declaration  is  made. 
It  was  all  the  people  of  the  Commonwealth  who  were  electors  under  the  Underwood 
Constitution.    Every  one  who  was  qualified  under  that  Constitution  had  a  right  to  vote. 

When  that  declaration  was  made  at  Norfolk  by  the  Democratic  Convention  they  did 
not  limit  the  word  "people."  They  did  not  say  that  it  meant  an  electorate  that  should 
be  abridged  by  this  Convention,  but  they  proclaimed  it  in  its  broadest  terms,  and  said 
"the  people."  In  answer  to  the  gentleman  from  Lancaster  (Mr.  Dunaw^ay),  I  say  that 
the  proper  construction  of  that  language  is  that  it  meant  all  the  people  who  were 
qualified  to  vote  at  that  time. 

Now,  let  us  see  whether  there  has  not-  been  something  else  done  in  regard  to  this 
matter  besides  the  declaration  at  the  Norfolk  Convention.  We  not  only  have  the  Demo- 
cratic party  pledging  that  it  shall  be  submitted  to  the  people,  but  there  is  the  act  of 
the  General  Assembly  of  Virginia  convened  here  in  extra  session.  What  does  that  say? 
It  provides  that  after  this  Constitution  has  been  framed  that 

It  shall  be  the  duty  of  the  Governor,  upon  the  receipt  of  such  certified  copy,  forth- 
with, by  proclamation,  to  be  published  in  such  newspapers  of  this  Commonwealth  as  may 
be  deemed  sufficient  to  announce  the  fact,  and  moreover,  to  annex  to  his  proclamation  a 
copy  of  such  revised  and  amended  Constitution,  together  with  schedule  thereto  annexed, 
which  proclamation,  Constitution  and  schedule  annexed  shall  be  published  as  aforesaid 
once  a  week  for  four  successive  weeks,  and  one  hundred  printed  copies  thereof  shall  be  by 
the  Governor  forthwith  transmitted  to  the  clerk  of  each  county  and  corporation  court  in 
this  Commonwealth.    *    *  * 

If  said  Convention  shall  agree  upon  a  revised  and  amended  Constitution  on  or  before 
the  5th  day  of  October,  1901,  the  said  revised  and  amended  Constitution  shall  be  sub- 
mitted— 

To  whom? 

To  the  qualified  voters  of  the  Commonw^ealth  as  a  whole  or  by  separate  articles  or 
sections,  as  the  Convention  may  determine. 

Now,  there  is  the  second  declaration,  and  who  makes  that  declaration?  The  General 
Assembly  of  Virginia.  I  have  always  been  taught  that  those  W'ho  come  to  this  Capitol 
here  representing  the  various  cities  and  counties  of  this  Commonwealth  come  to  speak 
ihe  will  of  the  people,  and  that  they  represent  their  constituencies.  The  declaration 
made  by  that  solemn  assembly  of  Virginians  here  is  that  the  Constitution  shall  be  sub- 
mitted to  the  people  for  ratification  or  rejection. 

Not  only  that,  but  I  have  always  been  taught  that  the  chief  executive  of  this  Com- 
monwealth was  an  officer  to  whom  the  people  might  look  for  guidance  and  for  the  means 
of  ascertaining  their  duty  in  public  affairs.  Now%  what  did  the  Governor  do?  The  Gov- 
ernor signed  that  bill,  and  when  he  signed  the  bill  he  said  by  his  act  if  not  in  words, 
this  is  a  proper  act  of  assembly,  and  there  is  nothing  in  this  act  of  assembly  that  should 
be  vetoed  or  stricken  therefrom,  and  therefore  it  is  a  proper  act  of  assembly. 

Here,  then,  you  have  the  declaration  of  the  party  at  Norfolk  saying  that  the  Consti- 
tution shall  be  submitted  to  the  people.  Here  you  have,  then,  the  General  Assembly 
saying  in  solemn  meeting  that  it  shall  be  submitted  to  the  people.  Here  you  have  the 
Governor  of  this  great  Commonwealth  signing  the  act,  and  not  vetoing  it,  and  by  that 
means  saying  that  it  is  a  proper  exercise  of  the  right  which  the  Legislature  has. 

T  do  not  believe  it  was  a  proper  exercise  of  the  legislative  powder.  I  do  not  believe 
that  the  Legislature  have  any  right  or  any  control  over  this  body.    I  do  not  believe  that 
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they  had  a  right  to  prescribe  the  per  diem  of  its  members.  I  do  not  believe  that  they 
had  a  right  to  do  anything  except  to  prescribe  the  time  for  the  meeting  and  the  place  for 
the  meeting,  and  such  other  preliminaries  as  were  necessary  for  the  meeting. 

But  that  is  not  the  Question  to  which  I  am  addressing  myself.  It  is  not  what  are 
my  legal  rights,  or  what  are  the  legal  rights  of  this  Constitution,  but  what  effect  has  the 
promise  of  the  Norfolk  Convention,  the  act  of  the  General  Assembly  and  the  signature 
of  the  Governor  produced  upon  the  people  of  the  Commonwealth. 

Mr.  Wysor:  The  interruption  is  merely  to  enforce  your  point.  Could  the  Demo- 
cratic party  make  a  more  solemn  promise  than  it  did  make  by  passing  the  act  directing 
that  this  Constitution  should  be  submitted  to  the  people? 

Mr.  Hancock:  I  do  not  know  much  about  solemnities.  I  leave  the  solemn  feature 
to  my  friend  over  there.  (Laughter.)  What  I  have  to  say  is  that  it  was  resolved  by  the 
Convention  at  Norfolk  that  the  Constitution  should  be  submitted  to  the  people  and  that 
the  Legislature  did  also  proclaim  to  the  people  that  it  should  be  submitted,  and  the 
Governor  signed  the  act  providing  for  its  being  submitted. 

Now,  on  the  first  day  of  the  meeting  of  this  Convention,  when  the  representative 
from  Staunton  (Mr.  Braxton)  so  ably  entertained  this  body  by  his  excellent  logic  and 
irresistible  eloquence,  and  when  I  have  heard  other  members  on  this  floor  from  that 
time  to  the  present  time  asking  what  are  the  powers  of  this  Constitutional  Convention, 
and  whether  the  Legislature  has  the  right  to  limit  the  power  of  this  Convention,  and 
when  I  hear  the  representative  from  Frederick  (Mr.  Harrison),  a  learned  lawyer  and 
an  accomplished  judge,  say  that  he  thinks  the  Legislature  has  a  certain  right,  and 
others  equally  as  learned  as  he  is  say  they  think  it  has  not  such  a  right,  to  whom  must 
the  people  go  for  information?  It  cannot  be  presumed  that  the  people  have  the  legal 
acumen  to  determine  what  the  word  "people"  means,  and  what  are  the  powers  of  the 
General  Assembly,  or  the  powers  of  a  Constitutional  Convention,  when  we,  who  have 
been  assembled  here  for  the  last  sixty  days,  have  not  yet  found  out. 

Why,  sir,  some  of  us  have  very  indefinite  ideas  now  as  to  the  powers  of  this  Conven- 
tion, and  can  we  be  surprised  that  when  the  people  read  the  declaration  of  the  Norfolk 
Convention,  saying  that  the  Constitution  shall  be  submitted  to  the  people,  they  thought 
the  Democratic  party  had  a  right  to  do  it,  and  that  when  the  Legislature  prescribed  the 
districts  from  which  delegates  should  be  selected  and  provided  in  the  same  act  that  the 
Constitution  should  be  submitted  to  the  people,  did  not  the  people  have  a  right  to  believe 
that  it  would  be  submitted  to  them  for  their  ratification  or  rejection?  And  when  the 
Governor  signed  it,  did  they  not  have  a  further  reason  to  believe  that  there  was  no  defect 
or  imperfection  in  the  act? 

Now,  these  are  the  three  propositions  that  trouble  me.  I  would  have  no  trouble  in 
the  other  aspect  of  the  case.  I  come  here,  you  say  having  the  power,  but  how  did  I  get 
it?  Did  I  get  it  by  misrepresentation?  Did  I  get  it  by  false  promises,  whether  made  by 
the  Democratic  party,  or  by  the  Legislature,  or  by  any  other  agency?  How  did  I  come 
here?  When  the  people  of  Virginia  elected  the  members  of  this  Constitutional  Conven- 
tion did  they  have  before  them  the  idea  of  a  fi'ee  and  untrammeled  election,  and  that 
this  election  of  delegates  to  this  Convention  would  take  away  from  them  all  power  and 
place  it  into  the  hands  of  this  constitutional  body?  With  this  declaration  of  the  Norfolk 
Convention  in  their  face,  with  the  act  of  the  Legislature  and  the  signature  of  the  Gov- 
ernor before  them,  did  they  believe  that  this  Convention  would  ordain  a  Constitution, 
that  it  would  proclaim  a  Constitution,  that  it  would  disregard  the  promises  of  the  party, 
that  it  would  disregard  the  suggestions  of  the  Legislature  and  of  the  Governor? 

Now,  as  I  have  said,  these  are  the  points  that  trouble  me  in  a  moral  aspect.  But 
for  that  question  I  would  have  no  trouble.    If  you  would  make  a  Constitution  here — 

Mr.  Dunaway:   Granting  that  the  promise  was  made,  to  whom  was  it  made? 

Mr.  Hancock:  It  was  made  to  the  people  of  Virginia,  and  made  by  the  Democratic 
party.    Tell  me  how  a  Democratic  Convention  can  speak  to  anybody  except  to  the  people? 

Mr.  Dunaway:  Suppose  the  people  themselves  should  change  their  mind  and  desire 
to  relieve  the  Democratic  party,  that  made  the  promise,  from  the  obligation? 

Mr.  Hancock:    The  people,  if  they  speak  through  their  constituted  authorities,  have 


DEBATES  OF  THE  CONSTITUTIONAL  CONVEXTIOX  OF  VIRGINIA, 


241 


a  perfect  right  to  change  and  to  nullify  any  promise  that  may  have  been  made  by  any 
Democratic  body.    But  did  the  people  do  it? 
Mr.  Dunaway:    They  are  doing  it. 

Mr.  Hancock:  When  the  people  went  to  the  polls  on  the  23d  of  May  did  they  not 
know  that  there  was  in  the  statute  under  which  they  were  voting  a  provision  that  the 
Constitution  should  be  submitted  to  the  people  for  ratification  or  rejection?  Did  they 
not  know  when  they  deposited  their  ballots  in  the  boxes  that  they  had  the  right,  accord- 
ing to  the  view  of  the  Governor  and  the  Legislature  and  the  Democratic  Convention,  to 
have  a  vote  on  the  Constitution  before  it  should  be  the  organic  law  of  this  land? 

Now,  that  is  the  view  I  take  of  it,  and,  taking  that  view  of  it,  I  have  said  before 
what  I  v/ould  do.  If  I  Avere  here  with  the  authority,  full  and  complete,  given  by  the 
people  knowingly  and  willingly,  I  might  be  willing  to  ordain  the  Constitution.  I  believe 
this  Convention  have  a  right  to  ordain  a  Constitution.  I  believe  they  have  the  legal  right 
to  do  that,  but  a  legal  right  and  a  moral  right  are  very  different.  Sometimes  a  thing  is 
legally  right— technically  right —  but  it  is  morally  wrong,  and  I  am  not  willing  for  one 
to  stand  here  and  say  that  my  name  shall  ever  be  attached  to  a  proposition  that  is  in 
favor  of  my  exercising  a  right  and  a  power  about  which  there  is  doubt. 

Now,  gentlemen  of  the  Convention,  I  have  already  spoken  longer  than  I  intended  on 
this  proposition.  I  have  only  to  say  that  we  are  all  here  in  a  spirit  of  harmony.  We 
are  here  in  a  spirit  of  unanimity,  I  hope.  We  are  here  in  a  compromising  spirit,  in  the 
good  sense  of  that  term,  and  I  hope  that  we  may  be  able  during  the  meetings  of  this  body 
to  fram.e  a  Constitution  that  will  be  acceptable  to  the  people. 

Some  say  that  if  we  should  submit  this  Constitution  we  could  not  carry  it  before 
the  people.  Well,  ought  we  to  carry  it  before  the  people?  If,  with  the  great  white  ma- 
jorities that  are  in  this  State  we  cannot  frame  a  Constitution  that  we  are  able  to  carry 
through,  will  it  be  just,  will  it  be  equitable,  will  it  be  such  as  even  the  white  people  of  the 
State  w^ill  ratify  and  endorse? 

Now,  we  are  going  to  have  an  election  for  Governor  and  other  State  officers  soon. 
Are  you  afraid  to  submit  the  names  of  A.  J.  Montague,  Joseph  E.  Willard  and  William 
A.  Anderson  to  this  electorate?  Why  are  you  not  afraid  to  submit  these  men  to  that 
electorate?  Because  they  are  honorable,  high-toned,  learned,  patriotic  gentlemen,  and 
they  will  carry  the  votes  of  the  people. 

And  if  you  prepare  a  Constitution  that  is  just,  a  Constitution  that  is  in  accordance 
with  the  Bill  of  Rights,  a  Constitution  that  will  stand  the  test  of  the  Supreme  Court 
of  the  United  States,  that  is  fair  and  equitable  to  all  the  people,  you  will  be  able  to  carry 
it  before  the  people,  and  you  will  have  no  more  trouble  with  that  Constitution  than  you 
will  with  the  election  of  a  Governor,  Lieutenant-Governor  and  Attorney-General. 

It  has  been  said  here  further  that  the  reason  why  this  Convention  should  not  be 
submitted  to  the  people  is  because  it  will  cost  too  much — that  it  has  cost  so  much  already. 
When  the  people  delegated  you  to  come  here  they  delegated  you  to  come  to  form  a  Con- 
stitution, and  the  expense  attending  it  is  incident  to  your  right  and  to  your  power. 
When  was  it  that  Virginia  and  Virginians  ever  compared  honesty  and  honor  and  integrity 
to  dollars  and  cents?  (Applause.)  When  was  it  that  Virginia,  when  she  looked  over 
the  field  in  1861  and  found  the  invading  foe  coming  from  Northern  States,  hesitated 
about  using  all  her  money  and  all  her  men  to  resist  the  invader  that  was  coming  into 
her  borders?  I  tell  you  it  is  not  money.  You  cannot  measure  honesty  and  integrity 
and  fair  dealing  and  morality  by  dollars  and  cents.  We  must  measure  them  in  the 
highest  ideals  of  right  and  truth  and  justice. 

I  would  not  have  you,  gentlemen,  think  I  am  suggesting  any  code  of  ethics  to  any 
one  of  you.  I  believe  that  every  member  of  this  Convention  is  as  conscientious  in  his 
view  and  in  his  idea  in  regard  to  this  matter  as  I  am,  and,  standing  here  as  I  do,  in  this 
solemn  presence,  before  this  assemblage  of  honored  Virginians,  standing  here  as  I  do,  the 
representative  of  the  people  across  the  James,  I  say  I  cannot  conscientiously  support  a 
proclamation  of  this  Constitution. 

Now,  as  I  was  saying,  in  a  proper  compromising  spirit,  I  hope  that  we  may  get  a 
Constitution  that  will  be  so  fair  and  just  and  equitable  in  its  character  that  those  of  us 
16— Const.  Deb  . 
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who  are  now  opposed  to  ordaining  it  may  see  that  it  is  so  good  and  so  righteous  and  so 
just  and  so  equitable  that  there  would  be  no  harm  in  proclaiming  it,  and  that  those  of 
you  who  are  opposed  to  submitting  it  to  all  the  people  when  you  see  how  good  and  just 
it  is  to  all  the  people,  will  be  willing  to  submit  it  to  the  people.  I  hope  that  we  shall  have 
a  spirit  of  harmony  here.  I  hope  we  shall  not  leave  this  capital  city  until  we  frame  a 
Constitution  that  will  be  acceptable  to  all  the  people  of  Virginia. 

Thanking  you,  gentlemen  of  the  Convention,  for  the  courtesy  extended  and  the  atten- 
tion you  have  given  me,  I  say  to  you  that  I  shall  do  all  I  can  to  aid  in  framing  a  good 
Constitution  for  the  State  of  Virginia.  (Applause.) 

Mr.  Mcllwaine:  Mr.  Chairman,  it  seems  to  me  that  the  position  occupied  by  the 
gentleman  who  has  just  taken  his  seat  and  by  others  who  have  assumed  the  same  position 
is  anomalous  and  cannot  be  maintained. 

I  do  not  intend,  sir,  to  argue  this  question  except  in  a  single  one  of  its  aspects,  and 
that  the  one  on  which  the  gentleman  from  Chesterfield  (Mr.  Hancock)  closed.  If  I  under- 
stand him,  one  of  his  positions  is  incontrovertibly  right;  that  is  to  say,  that  this  Con- 
vention has  the  absolute  right  to  proclaim  the  Constitution,  if  it  chooses  so  to  do.  The 
place  where  he  stumbles  is  as  to  whether  we  have  the  moral  right.  It  seems  to  me,  sir, 
to  be  just  as  incontrovertibly  true  that  we  have  the  moral  right  as  that  we  have  the  legal 
right.  I  would  ask  you,  Mr.  Chairman,  and  you  gentlemen  of  the  Convention  this  single 
question:  When  you  come  to  vote  upon  any  proposition  which  has  been  deliberated 
upon  and  which  has  finally  to  be  decided,  upon  whose  judgment  are  you  going  to  decide 
that  question?  What  are  you  here  for?  Is  it  not  to  deliberate  with  one  another,  and 
then  to  use  the  reason  which  God  has  given  you  to  decide  the  question  as  to  the  right 
of  it,  and  having  so  decided  it,  to  express  yourself  by  your  vote?  Now,  gentlemen,  that 
is  the  one  question. 

When  my  name  was  mentioned  as  one  to  be  proposed  for  this  Constitutional  Conven- 
tion, they  did  not  ask  me  to  declare  my  views.  One  friend  wrote  to  me  and  said,  "I 
should  like  to  have  your  opinion  about  so  and  so,"  and  for  his  personal  gratification,  I 
wrote  him  on  one  point  and  said,  "I  cannot  declare  myself  as  to  the  position  that  I  will 
occupy  on  any  of  these  questions,  because  about  many  of  them  I  am  in  absolute  igno- 
rance; if  I  am  to  go  to  the  Convention,  I  want  to  confer  with  my  fellow-members  to  make 
up  my  mind  as  to  what  is  best  to  be  done,  and  then  to  vote  for  what  I  believe  to  be  the 
good  of  tb''  people  of  Princp  Edward  and  of  the  Commonwealth  of  Virginia." 

Now,  gentlemen,  is  there  a  man  on  this  floor  who  wants  to  do  otherwise  than  that? 
By  whose  opinion  are  you  to  be  governed?  By  whose  judgment  are  you  to  be  influenced? 
Upon  whose  say  so  are  you  going  to  come  to  a  decision  upon  these  questions? 

I,  as  I  stand  on  this  floor  to-day,  owe  allegiance  to  two  powers — to  Almighty  God 
and  to  the  people  of  Virginia.  And  as  I  stand  here  I  intend,  by  the  help  of  God,  to  be 
able  to  say  with  the  great  Apostle,  "Herein  do  I  exercise  myself,  to  have  always  a  con- 
science void  of  offence  toward  God  and  toward  man."  In  this  view  of  the  question,  sir, 
what  do  I  care  for  any  pronunciamento  of  the  Norfolk  Convention? 

Mr.  Wysor:    Will  the  gentleman  yield  for  a  question? 

Mr.  Mcllwaine:  No,  sir.  (Laughter  and  applause.)  I  do  not  believe  in  these  inter- 
ruptions, and  I  will  not  be  interrupted  and  bothered  by  anybody.  I  am  not  accustomed 
to  being  fooled  with  at  home,  and  I  did  not  come  here  to  be  fooled  with.  (Laughter.) 

NoAv,  gentlemen,  I  say  that  I  owe  allegiance  to  God  and  to  the  people  of  Virginia,  but 
that  the  Norfolk  Convention  has  no  power  to  bind  me  nor  any  honest  man  on  this  floor. 
Excuse  me,  but  that  is  my  judgment.  If  what  the  Norfolk  Convention  did  was  'brutum 
fiilmen,  then  I  say  that  the  Legislature  of  Virginia  did  no  more  when  it  transcended  its 
legitimate  and  its  constitutional  authority. 

Now,  gentlemen,  that  is  the  ground  on  which  I  stand,  and  that  is  the  ground  on 
which  I  want  to  see  every  member  of  this  Convention  stand.  Ask  what  is  right,  what 
is  best,  what  ought  we  to  do  after  having  deliberated  with  one  another,  what  just  and 
right  and  true  conclusions  are  we  able  to  reach,  and  let  us  put  them  in  the  Constitution, 
and  then  let  the  Norfolk  Convention  and  the  Legislature  go.  I  thank  you,  sir. 
(Applause.) 
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On  motion  of  Mr.  Pollard,  the  committee  rose  and  the  President  resumed  the  chair. 
The  Convention  adjourned  until  Monday,  September  2,  1901,  at  12  o'clock  meridian. 


MONDAY,  September  2,  1901. 

The  Convention  met  at  12  o'clock  M.    Prayer  by  Rev.  W.  F.  Dunaway,  D.  D. 

The  Convention  then  resolved  itself  into  a  Committee  of  the  Whole,  upon  the  report 
of  the  Committee  on  Preamble  and  Bill  of  Rights,  Mr.  Turnbull  in  the  chair. 

The  Chairman:  The  report  of  the  Committee  on  Preamble  and  Bill  of  Rights  is 
before  the  committee,  and  the  question  is  upon  the  amendm.ent  of  the  gentleman  from 
Pulaski  (Mr,  Wysor)  to  the  concluding  paragraph  of  the  preamble. 

Mr.  Ayers:  Mr.  Chairman  and  gentlemen  of  the  committee,  in  the  remarks  vvhich 
I  propose  to  make  upon  the  amendment  offered  by  the  gentleman  from  Pulaski  ( Mr. 
Wysor)  I  do  not  intend  to  discuss  the  power  of  this  Convention  to  do  with  the  Constitu- 
tion, when  it  has  framed  it,  whatever  it  may  choose.  I  have  no  reasonable  doubt  in  my 
mind  as  to  the  power  of  the  Convention  over  the  subject,  and  in  view  of  the  able  and 
incisive  arguments  which  have  been  made  in  that  behalf  by  gentlemen  on  my  side  of 
the  question,  I  do  not  think  anything  I  could  say  would  add  to  the  force  of  the  con- 
tention. 

I  intend,  Mr.  Chairman,  to  direct  my  attention  to  the  question  of  the  wisdom  and 
the  expediency  of  submitting  the  Constitution  to  a  restricted  electorate,  and  as  to  the 
moral  right  of  the  party  of  which  I  am  a  member  to  take  that  action.  In  doing  so  I 
desire  to  review  some  historical  events  which  to  my  mind  have  grown  dim  in  the  recol- 
lection not  only  of  many  members  of  this  committee,  but  of  the  people  at  large  in  this 
State. 

In  doing  this  I  desire  to  say  that  for  the  colored  citizens  and  the  colored  people  of  this 
State  I  have  the  utmost  good  will  and  kindly  feeling,  and  that  I  do  not  intend,  so  far  as 
any  act  of  mine  is  concerned,  to  do  anything  that  will  tend  to  deprive  them  of  their  just 
rights  or  to  deny  them  the  full  benefit  of  the  laws  for  the  protection  of  their  life,  liberty 
and  property.  I  do  not  intend,  INIr.  Chairman,  to  advocate  any  measure  which  I  do  not 
believe  to  be  within  the  limit  of  the  powers  of  this  Convention  under  the  Constitution  and 
laws  of  the  United  States. 

But,  Mr.  Chairman,  if  in  reviewing  the  history  of  the  negro  in  politics  in  Virginia 
there  may  be  some  portion  of  that  history  the  recital  of  which  is  offensive  to  him,  I  would 
say  to  him  that  he  made  that  history  and  not  the  Democratic  party.  Unfortunate  race, 
brought  here  without  their  own  volition,  incorporated  amongst  us  years  ago  under  the 
sanction  of  the  powers  that  ruled,  prior  to  the  Revolution  and  after  the  adoption  of  the 
United  States  Constitution,  the  institution  legitimatized  and  kept  in  force  for  twenty 
years  over  the  protest  of  the  statesmen  from  Virginia  who  represented  her  in  the 
National  Convention,  who  had  already  foreseen  the  great  trouble  that  wotild  result,  and 
which  at  that  time  v/as  appearing  as  but  a  speck — a  cloud  in  the  sky. 

The  slaves  of  the  South  Avere  acqtiired  tinder  the  protection  of  the  Constitution  and 
laws  of  the  United  States,  and  at  the  beginning  of  the  century  which  has  just  passed  the 
system  was  recognized  north  of  Mason  and  Dixon's  line.  I  have  in  my  possession  a 
copy  of  the  Ulster  County  Gazette,  published  at  Rochester,  N.  Y.,  in  1800,  which  contains, 
singular  to  relate,  an  accotmt  of  the  death  of  Washington,  and  also  an  advertisement  of 
the  sale  of  negro  slaves. 

Now  I  wish  to  say  that  our  people  were  not  responsible.  The  institution  vras  in  a 
measure  forced  upon  us;  but  after  it  had  been  experimented  with,  the  cupidity  of  some 
induced  them  to  extend  it,  and  it  was  extended  in  Virginia.  To  her  honor,  be  it  said, 
Virginia  was  the  first  of  the  Southern  States  to  protest  against  it,  and  to  insist  that  an 
end  should  be  put  to  the  slave  trade. 

But,  as  I  have  said,  these  unfortunate  people  are  amongst  us.  We  cannot  by 
temporizing — we  cannot  by  temporary  expedients — throw  off  the  responsibility  that  rests 
upon  the  people  of  Virginia  and  the  people  of  all  the  Southern  States  to  deal  with  the 
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question,  and  to  deal  with,  it  in  such  a  way  that  it  will  not  constantly  recur  to  become  a 
disturbing  factor  in  politics — disturbing  peace  and  good  order  and  threatening  the  sub- 
version of  society. 

Now,  Mr.  Chairman,  what  was  the  condition  of  affairs  in  1S61,  when  this  State,  in 
the  exercise  of  what  was  believed  to  be  her  full  right  and  power,  seceded  from  the 
American  Union?  I  desire  to  discuss  that  point  very  briefly  and  with  reference  to  the 
reconstruction  period  of  Virginia.  As  soon  as  the  ordinance  of  secession  was  adopted, 
the  representatives  of  Northern  Virginia — thirty-six  counties — left  the  Convention  and 
proceeded  almost  immediately  to  organize  the  State  of  Virginia,  claiming  to  be  the  legal 
government  of  the  State  of  Virginia,  in  West  Virginia.  No  sooner  was  the  State  organ- 
ized than  they  proceeded  to  organize  a  new  State,  which  they  called  Kanawha,  and  giving 
their  consent  that  it  might  become  a  State  in  the  American  Union. 

It  is  unnecessasry  to  go  through  the  occurrences  and  acts  which  led  up  to  the  admission 
into  the  Union  of  the  State  of  West  Virginia.  Suffice  it  to  say,  that  as  soon  as  West  Vir- 
ginia was  admitted  into  the  Union,  the  government  of  Virginia,  as  it  was  claimed  to  be, 
under  Governor  Pierpont,  v/as  moved  to  Alexandria,  and  he  there  continued  to  exercise 
the  powers  of  chief  executive  of  civil  government  in  the  name  of  Virginia.  The  war  was 
ended.  Under  the  power  which  he  had  been  exercising  as  Governor  of  Virginia  at  Alex- 
andria, the  government  was  removed  to  Richmond.  That  government  was  recognized  by 
the  executive  of  the  United  States,  v/hen,  on  the  ninth  of  May,  1865,  he  issued  an  execu- 
tive order  of  which  the  following  is  a  copy: 

Ordered,  First,  that  all  acts  and  proceedings  of  the  political,  military,  and  civil  or- 
ganizations which  have  been  in  a  state  of  insurrection  and  rebellion  within  the  State  of 
Virginia,  against  the  authority  and  laws  of  the  United  States,  and  of  which  Jefferson 
Davis,  John  Letcher,  and  William  Smith  were  late  the  respective  chiefs,  are  declared 
null  and  void.  All  persons  w^ho  shall  exercise,  claim,  pretend  or  attempt  to  exercise  any 
political,  military,  or  civil  power,  authority,  jurisdiction  or  right,  by,  through  or  under 
Jefferson  Davis,  late  of  the  city  of  Richmond,  and  his  confederates,  or  under  John  Letcher 
or  William  Smith,  or  civil  commission  or  authority  issued  by  them  or  either  of  them, 
since  the  17th  day  of  April,  1861,  shall  be  deemed  and  taken  as  in  rebellion  against  the 
United  States,  and  shall  be  dealt  with  accordingly. 

That  to  carry  into  effect  the  guarantee  by  the  Federal  Constitution  of  a  republican 
form  of  government  and  afford  the  advantage  and  security  of  domestic  laws,  as  well  as  to 
complete  the  re-establishment  of  the  authority  and  laws  of  the  United  States,  and  the  full 
and  complete  restoration  of  peace  within  the  limits  aforesaid,  Francis  H.  Pierpont,  Gov- 
ernor of  the  State  of  Virginia,  will  be  aided  by  the  Federal  Government,  so  far  as  may 
be  necessary,  in  the  lawful  measures  which  he  may  take  for  the  extension  and  adminis- 
tration of  the  State  government  throughout  the  geographical  limits  of  said  State. 

Under  that  order  and  recognition  by  the  executive  authority,  the  government  was 
removed  to  Richmond,  and  on  the  23d  of  May,  1865,  an  executive  order  was  entered  by 
the  Governor  as  follows: 

His  Excellency,  the  Governor,  in  pursuance  of  the  authority  in  him  vested  by  the 
laws  of  the  Commonwealth,  and  upon  due  information  of  the  suppression  of  insurrection 
and  domestic  violence  within  the  limits  of  this  Commonwealth,  ordered  that  the  seat 
of  government  be  restored  to  and  re-established  at  the  city  of  Richmond,  from  and  after 
this  date,  and  issued  his  proclamation  accordingly. 

FRANCIS  H.  PIERPONT. 

Under  this  restored  government,  the  heroes  of  the  hundreds  of  battles  fought  on 
Virginia's  soil  had  returned  to  the  peaceful  pursuits  of  life  and  begun  to  lay  the  founda- 
tions again  for  homes  and  for  a  livelihood.  Peace  reigned  throughout  the  borders  of 
this  Commonwealth.  This  government  continued,  and  I  may  say,  in  passing,  Mr.  Chair- 
man, that  previous  to  the  removal  of  this  government  to  Richmond  in  February,  1865, 
the  General  Assembly  of  the  Pierpont  government  at  Alexandria  approved  the  thirteenth 
amendment  to  the  Constitution  of  the  United  States,  and  that  amendment  was  promul- 
gated by  the  executive  as  having  received,  including  the  vote  of  the  State  of  Virginia, 
the  votes  of  the  necessary  States  to  put  it  in  force  and  effect — a  greater  recognition,  if 
there  could  be  any,  than  by  the  executive  order. 
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Tlie  courts  were  re-estahlished.  The  people  of  Virginia,  not  recognizing  in  its  origin 
the  proper  legal  organization  of  the  Pierpont  government,  were  willing,  as  it  was  recog- 
nized hy  the  Federal  government,  to  render  it  ohedience.  The  courts  were  opened,  justice 
was  administered  and  peace  reigned  throughout  the  broad  limits  of  the  Commonwealth. 

But  the  malignant  hatred  of  the  non-comhatants  of  the  North — Sumner,  Stevens  and 
their  class — were  not  satisfied  by  the  utter  desolation  and  devastation  not  only  of  our 
own  State,  but  of  our  broad  Southland,  and  they  conceived,  in  opposition  to  the  action  of 
the  chief  magistrate  of  the  United  States,  the  iniquitotis  system  known  as  the  Recon- 
struction Acts,  under  which  these  States,  that  had  resumed  their  relation  to  the  Federal 
Government,  had  been  recognized,  and  whose  executives  had  been  recognized,  were  again 
declared  by  the  government  to  be  illegal,  and  military  supervision  was  imposed  upon 
them  all. 

Now,  Mr.  Chairman.  I  send  to  the  desk  and  desire  to  have  read  as  a  part  of  my  re- 
marks, the  Reconstruction  Acts  of  Congress.  The  first  is  entitled  "An  act  to  provide  for 
the  more  efficient  government  of  the  Rebel  States." 

The  Secretary  read: 

AVhereas.  no  legal  State  governments  or  adequate  protection  for  life  or  property  now 
exists  in  the  Rebel  States  of  Virginia.  North  Carolina.  South  Carolina,  Georgia.  Missis- 
sippi, Alabama.  Louisana.  Florida.  Texas  and  Arkansas;  and  whereas,  it  is  necessary  that 
peace  and  good  order  should  be  enforced  in  said  States  until  loyal  and  republican  State 
governments  can  be  legally  established;  therefore. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America,  in  Congress  assembled.  That  said  Rebel  States  shall  be  divided  into  military 
districts  and  made  subject  to  the  military  atithority  of  the  United  States  as  hereinafter 
prescribed.  and  for  that  purpose  Virginia  shall  constitute  the  first  district;  North  Caro- 
lina and  South  Carolina,  the  second  district;  Georgia.  Alabama  and  Florida,  the  third 
district;  Mississippi  and  Arkansas,  the  fourth  district;  and  Louisana  and  Texas,  the  fifth 
district. 

Sec.  2.  And  be  it  further  enacted.  That  it  shall  be  the  duty  of  the  President  to  as- 
sign to  the  command  of  each  of  said  districts  an  officer  of  the  army,  not  below  the  rank 
of  brigadier-general,  and  to  detail  a  sufficient  military  force  to  enable  such  officer  to  per- 
form his  duties  and  enforce  his  authority  within  the  district  to  which  he  is  assigned. 

Sec.  3.  And  be  it  further  enacted,  That  it  shall  be  the  duty  of  each  officer  assigned 
as  aforesaid,  to  protect  all  persons  in  their  rights  of  person  and  property,  to  suppress, 
insurrection,  disorder,  and  violence,  and  to  punish,  or  cause  to  be  punished,  all  disturbers^ 
of  the  public  peace  and  criminals;  and  to  this  end  he  may  allow  local  civil  tribtmals  to- 
take  jurisdiction  of  and  to  try  offenders,  or,  when  in  his  judgment  it  may  be  necessarjr 
for  the  trial  of  offenders,  he  shall  have  power  to  organize  military  commissions  or  tribu- 
nals for  that  purpose,  and  all  interference  under  color  of  State  authority  with  the 
exercise  of  military  authority  under  this  act,  shall  be  null  and  void. 

Sec.  4.  And  be  it  further  enacted.  That  all  persons  put  under  military  arrest  by  virtue 
of  this  act  shall  be  tried  without  unnecessary  delay,  and  no  cruel  or  unusual  punishment 
shall  be  inflicted,  and  no  sentence  of  any  military  commission  or  tribunal  hereby 
authorized,  affecting  the  life  or  liberty  of  any  person,  shall  be  executed  until  it  is  approved 
by  the  officer  in  command  of  the  district,  and  the  laws  and  regulations  for  the  govern- 
ment of  the  army  shall  not  be  affected  by  this  act,  except  in  so  far  as  they  conflict  with 
its  provisions:  Provided,  That  no  sentence  of  death  under  the  provisions  of  this  act  shall 
be  carried  into  effect  without  the  approval  of  the  President. 

Sec.  0.  And  be  it  further  enacted.  That  when  the  people  of  any  one  of  said  Rebel 
States  shall  have  formed  a  Constitution  of  government  in  conformity  with  the  Constitu- 
tion of  the  United  States  in  all  respects,  framed  by  a  Convention  of  delegates  elected  by 
the  male  citizens  of  said  State,  twenty-one  years  old  and  upward  of  whatever  race,  color,, 
or  previous  condition,  who  have  been  resident  in  said  State  for  one  year  previous  to  the- 
day  of  such  election,  except  such  as  may  be  disfranchised  for  participation  in  the  rebel- 
lion or  for  felony  at  common  law,  and  when  such  Constitution  shall  provide  that  the 
elective  franchise  shall  be  enjoyed  by  all  such  persons  as  have  the  qualifications  herein 
stated  for  electors  of  delegates,  and  when  such  Constitution  shall  be  ratified  by  a  majority 
of  the  persons  voting  on  the  question  of  ratification  who  are  qualified  as  electors  for  dele- 
gates, and  when  such  Constitution  shall  have  been  submitted  to  Congress  for  examination 
and  approval,  and  Congress  shall  have  approved  the  same,  and  when  said  State,  by  a  vote 
of  its  Legislature  elected  under  said  Constitution,  shall  have  adopted  the  amendment  to 
the  Constitution  of  the  United  States,  proposed  bj^  the  Thirty-ninth  Congress,  and  known 
as  article  fourteen,  and  when  said  article  shall  have  become  a  part  of  the  Constitution  of 
the  United  States,  said  State  shall  be  declared  entitled  to  representation  in  Congress, 
and  Senators  and  Representatives  shall  be  admitted  therefrom  on  their  taking  the  oath 
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prescribed  by  law,  and  then  and  thereafter  the  preceding  sections  of  this  act  shall  be  in- 
operative in  said  State.  Provided,  That  no  person  excluded  from  the  privilege  of  holding 
office  by  said  proposed  amendment  to  the  Constitution  of  the  United  States,  shall  be 
eligible  to  election  as  a  member  of  the  Convention  to  frame  a  Constitution  for  any  of  said 
Rebel  States,  nor  shall  any  such  person  vote  for  members  of  such  Convention. 

Sec.  6.  And  be  it  further  enacted.  That  until  the  people  of  said  Rebel  States  shall 
be  by  law  admitted  to  representation  in  the  Congress  of  United  States,  any  civil  govern- 
ments which  may  exist  therein  shall  be  deemed  provisional  only,  and  in  all  respects 
subject  to  the  paramount  authority  of  the  United  States  at  any  time  to  abolish,  modify, 
control,  or  supersede  the  same;  and  in  all  elections  to  any  office  under  such  provisional 
governments  all  persons  shall  be  entitled  to  vote,  and  none  others,  who  are  entitled  to 
vote,  under  the  provisions  of  the  fifth  section  of  this  act;  and  no  person  shall  be  eligible 
to  any  office  under  any  such  provisional  governments  who  would  be  disqualified  from 
holding  office  under  the  provisions  of  the  third  article  of  said  Constitutional  amend- 
ment. 

Mr.  Ayers:  Mr.  Chairman:  Mr.  Chairman,  not  satisfied  with  this  very  compre- 
Tiensive  act,  following  it  on  the  23d  day  of  March,  1867,  another  act  was  passed  entitled 
"An  act  supplementary  to  an  act  entitled  'An  act  to  provide  for  the  more  efficient  govern- 
ment of  the  Rebel  States,'  passed  March  2,  1867,  and  to  facilitate  restoration."  I  will  ask 
the  Secretary  to  read. 

The  Secretary  read: 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America,  in  Congress  assembled,  That  before  the  first  day  of  September,  eighteen  hundred 
and  sixty-seven,  the  commanding  general  in  each  district  defined  by  an  act  entitled,  "An 
act  to  provide  for  the  more  efficient  government  of  the  Rebel  States,"  passed  March 
second,  eighteen  hundred  and  sixty-seven,  shall  cause  a  registration  to  be  made  of  the 
male  citizens  of  the  United  States,  twenty-one  years  of  age  and  upwards,  resident  in 
each  county  or  parish  in,  the  State  or  States  included  in  his  district,  which  registration 
shall  include  only  those  persons  who  are  qualified  to  vote  for  delegates  by  the  act  afore- 
said, and  who  shall  have  taken  and  subscribed  the  following  oath  or  affirmation:  "I,  

 ,  do  solemnly  swear  (or  affirm),  in  the  presence  of  Almighty  God,  that  I  am  a 

citizen  of  the  State  of  ;  that  I  have  resided  in  said  State  for  months  next 

preceding  this  day,  and  now  reside  in  the  county  of  ,  or  the  parish  of  , 

in  said  State  (as  the  case  may  be)  ;  that  I  am  tv/enty-one  years  old;  that  I  have  not  been 
disfranchised  for  participation  in  any  rebellion  or  civil  war  against  the  United  States, 
nor  for  felony  committed  against  the  laws  of  any  State  or  of  the  United  States;  that 
I  hp.ve  never  been  a  member  of  any  State  Legislature,  nor  held  any  executive  or  judicial 
office  in  any  State  and  afterv^^ards  engaged  in  insurrection  or  rebellion  against  the  United 
"States,  or  given  aid  or  comfort  to  the  enemies  thereof;  that  I  have  never  taken  an  oath 
as  a  member  of  Congress  of  the  United  States,  or  as  an  officer  of  the  United  States,  or  as 
a  member  of  any  State  Legislature,  or  as  an  executive  or  judicial  officer  of  any  State 
to  support  the  Constitution  of  the  United  States,  and  afterAvards  engaged  in  insurrection 
■or  rebellion  against  the  United  States,  or  given  aid  or  comfort  to  the  enemies  thereof; 
that  I  will  faithfully  support  the  Constitution  and  obey  the  laws  of  the  United  States 
and  will,  to  the  best  of  m.y  ability,  encourage  others  so  to  do,  so  help  me  God;"  which  oath 
or  affirmation  may  be  administered  by  any  registering  officer. 

Sec.  2  And  be  it  further  enacted.  That  after  the  completion  of  the  registration  here- 
by provided  for  in  any  State,  at  such  time  and  places  therein  as  the  commanding  general 
shall  appoint  and  direct,  of  which  at  least  thirty  days'  public  notice  shall  be  given,  an 
election  shall  be  held  of  delegates  to  a  Convention  for  the  purpose  of  establishing  a  Con- 
stitution and  civil  government  for  such  State  loyal  to  the  Union,  said  Convention  in 
•each  State  excert  Virginia,  to  consist  of  the  same  number  of  members  as  the  most 
numerous  branch  of  the  State  Legislature  of  such  State  in  the  year  eighteen  hundred  and 
sixty,  to  be  apportioned  anrong  the  several  districts,  counties,  or  parishes  of  such  State  by 
the  commanding  general,  giving  to  each  representation  in  the  ratio  of  voters  registered  as 
.-aforesaid  as  nearly  as  may  be.  The  Convention  in  Virginia  shall  consist  of  the  same 
number  of  members  as  represented  the  territory  now  constituting  Virginia  in  the  most 
numerous  branch  of  the  Legislature  of  said  State  in  the  year  eighteen  hundred  and 
sixty,  to  be  apportioned  as  aforesaid. 

Sec.  3.  And  be  it  further  enacted.  That  at  said  election  the  registered  voters  of  each 
State  shall  vote  for  or  against  a  Convention  to  form  a  Constitution  therefor  under 
this  act.  Those  voting  in  favor  of  such  a  Convention  shall  have  written  or  printed  on 
the  ballots  by  which  they  vote  for  delegates,  as  aforesaid,  the  words  "For  a  Conven- 
tion," and  those  voting  against  such  a  Convention  shall  have  written  or  printed  on 
such  ballots  the  words,  "Against  a  Convention."  The  persons  appointed  to  superintend 
said  election,  and  to  make  return  of  the  votes  given  thereat  as  herein  provided,  shall 
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count  and  make  return  of  the  votes  given  for  and  against  a  Convention;  and  the 
commanding  general  to  whom  the  same  shall  have  been  returned  shall  ascertain  and 
declare  the  total  vote  in  each  State  for  and  against  a  Convention.  If  a  majority  of  the 
votes  given  on  that  question  shall  be  for  a  Convention,  then  such  Convention  shall  be 
held  as  hereinafter  provided;  but  if  a  majority  of  said  votes  shall  be  against  a  Con- 
vention, then  no  such  Convention  shall  be  held  under  this  act:  Provided,  That  such 
Convention  shall  not  be  held  unless  a  majority  of  all  such  registered  voters  shall  have 
voted  on  the  question  of  holding  such  Convention. 

Sec.  4.  And  be  it  further  enacted,  That  the  commanding  general  of  each  district  shall 
appoint  as  many  boards  of  registration  as  may  be  necessary,  consisting  of  three  loyal 
officers  or  persons,  to  make  and  complete  the  registration,  superintend  the  election,  and 
make  return  to  him  of  the  votes,  list  of  voters,  and  of  the  persons  elected  as  delegates 
by  a  plurality  of  the  votes  cast  at  said  election;  and  upon  receiving  said  returns  he 
shall  open  the  same,  and  ascertain  the  persons  elected  as  delegates,  according  to  the 
returns  of  the  officers  who  conducted  said  election,  and  make  proclamation  thereof; 
and  if  a  majority  of  the  votes  given  on  that  question  shall  be  for  a  Convention,  the 
commanding  general,  within  sixty  days  from  the  date  of  election,  shall  notify  the  dele- 
gates to  assemble  in  Convention,  at  a  time  and  place  to  be  mentioned  in  the  notification, 
and  said  Convention,  when  organized,  shall  proceed  to  frame  a  Constitution  and  civil 
government  according  to  the  provisions  of  this  act,  and  the  act  to  which  it  is  supple- 
mentary; and  when  the  same  shall  have  been  so  framed  said  Constitution  shall  be 
submitted  by  the  Convention  for  ratification  to  the  persons  registered  under  the  pro- 
visions of  this  act  at  an  election  to  be  conducted  by  the  offi.cers  or  persons  appointed  or 
to  be  appointed,  by  the  commanding  general,  as  hereinbefore  provided,  and  to  be  held 
after  the  expiration  of  thirty  days  from  the  date  of  notice  thereof  to  be  given  by  said 
Convention;  and  the  returns  thereof  shall  be  made  to  the  commanding  general  of  the 
district. 

Sec.  5.  And  be  it  further  enacted,  That  if,  according  to  said  returns,  the  Constitution 
shall  be  ratified  by  a  majority  of  the  votes  of  the  registered  electors  qualified  as  herein 
specified,  cast  at  said  election,  at  least  one-half  of  all  the  registered  voters  voting  upon 
the  question  of  such  ratification,  the  president  of  the  Convention  shall  transmit  a  copy 
of  the  same  duly  certified,  to  the  President  of  the  United  States,  who  shall  forthwith 
transmit  the  same  to  Congress,  if  then  in  session,  and  if  not  in  session  then  immediately 
upon  its  next  assembling;  and  if  it  shall  moreover  appear  to  Congress  that  the  election 
was  one  at  which  all  the  registered  and  qualifi.ed  electors  in  the  State  had  an  opportunity 
to  vote  freely  and  without  restraint,  fear,  or  the  influence  of  fraud,  and  if  the  Con- 
gress shall  be  satisfied  that  such  Constitution  meets  the  approval  of  a  majority  of  all  the 
qualified  electors  in  the'  State,  and  if  the  said  Constitution  shall  be  declared  by  Con- 
gress to  be  in  conformity  with  the  provisions  of  the  act  to  which  this  is  supplementary 
and  the  other  provisions  of  said  act  shall  have  been  complied  with,  and  the  said  Con- 
stitution shall  be  approved  by  Congress,  the  State  shall  be  declared  entitled  to  representa- 
tion, and  Senators  and  Representatives  shall  be  admitted  therefrom  as  therein  provided. 

Sec.  6.  And  be  it  further  enacted,  That  all  elections  in  the  State  mentioned  in  the 
said  "Act  to  provide  for  the  more  efficient  government  of  the  rebel  States,"  shall,  during 
the  operation  of  said  act,  be  by  ballot;  and  all  officers  making  the  said  registration  of 
voters  and  conducting  said  elections  shall,  before  entering  upon  the  discharge  of  their 
duties,  take  and  subscribe  the  oath  prescribed  by  the  act  approved  July  2,  eighteen 
hundred  and  sixty-two,  entitled  "An  act  to  prescribe  an  oath  of  office:"  Provided,  That 
if  any  person  shall  knowingly  and  falsely  take  and  subscribe  any  oath  in  this  act  pre- 
scribed, such  person  so  offending  and  being  thereof  duly  convicted,  shall  be  subject  to 
the  pains,  penalties  and  disabilities  v\^hich  by  law  are  provided  for  the  punishment  of  the 
crime  of  wilful  and  corrupt  perjury. 

Sec.  7.  And  be  it  further  enacted,  That  all  expenses  incurred  by  the  several  com- 
manding generals,  or  by  virtue  of  any  orders  issued,  or  appointments  made  by  them, 
under  or  by  virtue  of  this  act,  shall  be  paid  out  of  any  moneys  in  the  treasury  not  other- 
wise appropriated. 

Sec.  8.  And  be  it  further  enacted,  That  the  Convention  for  each  State  shall  pre- 
scribe the  fees,  salary,  and  compensation  to  be  paid  to  all  delegates  and  other  officers  and 
agents  herein  authorized  or  necessary  to  carry  into  effect  the  purposes  of  this  act  not 
herein  otherwise  provided  for,  and  shall  provide  for  the  levy  and  collection  of  such 
taxes  on  the  property  in  such  State  as  may  be  necessary  to  pay  the  same. 

Sec.  9.  And  be  it  further  enacted.  That  the  word  "article"  in  the  sixth  section  of 
the  act  to  which  this  is  supplem.entary  shall  be  construed  to  mean  "section." 

Mr.  Ayers:  Mr.  Chairman  and  gentlemen  of  the  committee,  I  should  have  stated 
that  prior  to  the  passage  of  those  acts,  in  addition  to  the  executive  orders  and  proclama- 
tions issued  by  the  President  of  the  United  States,  there  had  been  issued  on  the  gecond 
^ay  of  April,  1866,  the  following: 
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"Whereas,  standing  armies,  military  occupation,  martial  law,  military  tribunals,  and 
the  suspension  of  the  writ  of  habeas  corpus,  are  in  time  of  peace,  dangerous  to  public 
liberty,  incompatible  with  the  individual  rights  of  the  citizens,  contrary  to  the  genius  and 
spirit  of  our  free  institutions  and  exhaustive  of  the  national  resources,  and  ought  not, 
therefore,  to  be  sanctioned  or  allowed,  except  in  cases  of  actual  necessity,  for  repelling 
invasion  or  suppression,  insurrection  or  rebellion,  etc.:  therefore,  I,  Andrew  Johnson, 
President,  etc.,  do  hereby  proclaim  and  declare  that  the  insurrection  which  heretofore 
existed  in  the  States  of  Georgia,  South  Carolina,  Virginia,  North  Carolina,  Tennessee, 
Alafzama,  Louisana,  Arkansas,  Mississippi,  and  Florida,  is  at  an  end,  and  is  henceforth 
to  be  so  regarded. 

This  proclamation  of  the  President  of  the  United  States  was  prior  to  the  passage  of 
either  one  of  the  reconstruction  acts,  and  at  a  time  when  every  one  of  these  governments 
was  in  the  exercise  of  all  its  civil  functions  and  was  guaranteeing  the  rights  of  all  the 
citizens. 

Not  content,  Mr.  Chairman,  with  these  two  measures,  fearing  that  they  had  not 
bound  and  thrown  around  the  elections  which  were  provided  for  sufficient  safeguards  to 
secure  the  results  which  the  Congress  of  the  United  States  wanted,  and  which  would 
gratify  the  malignity  and  hatred  of  those,  politicians  and  their  ilk  v/hom  I  have  men- 
tioned, on  the  19th  day  of  July,  1867,  Congress  passed  a  further  act,  entitled  "An  act 
supplementary  to  an  act  entitled  'An  act  to  provide  for  the  more  efficient  government  of 
the  rebel  States,'  passed  on  the  2d  day  of  March,  1S6T,  and  the  act  supplementary  thereto, 
passed  on  the  23d  of  March,  18G7." 

■  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America,  in  Congress  assembled.  That  it  is  hereby  declared  to  have  been  the  true  intent 
and  meaning  of  the  act  of  the  second  day  of  March,  one  thousand  eight  hundred  and 
sixty-seven,  entitled  "An  act  to  provide  for  the  more  efficient  government  of  the  rebel 
States,"  and  of  the  act  supplementary  thereto,  passed  on  the  twenty-third  day  of  March, 
in  the  year  18GT,  that  the  governments  then  existing  in  the  rebel  States  of  Virginia,  North 
Carolina,  South  Carolina,  Georgia,  Mississippi,  Alabama,  Louisana,  Florida,  Texas,  and 
Arkansas,  were  not  legal  State  governments;  and  that  thereafter  State  governments, 
if  continued,  were  to  be  continued  subject  in  all  respects,  to  the  military  commanders  of 
the  respective  districts,  and  to  the  paramount  authority  of  Congress. 

What  would  be  thought  of  an  act  of  Congress  passed  to-day  for  one  of  the  States  of 
the  Union  making  any  such  declaration,  and  yet  the  long-suffering  people  of  the  South 
were  forced  to  submit. 

Sec.  2.  And  be  it  further  enacted.  That  the  commander  of  any  district  named  in 
said  act  shall  have  power,  subject  to  the  disapproval  of  the  General  of  the  Army  of  the 
United  States,  and  to  have  effect  till  disapproved,  whenever  in  the  opinion  of  such  com- 
mander the  proper  administration  of  said  acts  shall  require  it,  to  suspend  or  remove  from 
off-ce,  or  from  the  performance  of  official  duties  and  the  exercise  of  official  powers,  any 
officer  or  person  holding  or  exercising,  or  professing  to  hold  or  exercise,  any  civil  or 
military  office  or  duty  in  such  district  under  any  power,  election,  appointment,  or 
authority  derived  from,  or  granted  by,  or  claimed  under,  any  so-called  State  or  the 
government  thereof,  or  any  municipal  or  other  division  thereof,  and  upon  such  sus- 
pension o^'  removal  such  commander,  subject  to  the  disapproval  of  the  general  as  afore- 
said, shall  have  power  to  provide  from  time  to  time  for  the  performance  of  the  said  duty 
of  such  officer  or  person  so  suspended  or  removed,  by  the  detail  of  some  competent  officer 
or  soldier  of  the  army,  or  by  the  appointment  of  some  other  person,  to  perform  the 
same  and  to  fill  vacancies  occasioned  by  death,  resignation,  or  otherv/ise. 

That  was  the  interference  under  this  act  of  Congress  with  the  due  and  orderly  con- 
duct of  the  government  of  the  State  of  Virginia,  which  has  never  since  or  before  passed 
through  a  more  peaceable,  quiet,  and  orderly  period  than  it  did  from  the  time  of  the  close 
of  the  war  up  until  the  reconstruction  acts  of  Congress  were  passed. 

Sec  3  And  be  it  further  enacted.  That  the  general  of  the  army  of  the  United 
States  shall  be  invested  with  all  the  powers  of  suspension,  removal,  appointment,  and 
detail  granted  in  the  preceding  section  to  district  commanders. 

Sec  4  And  be  it  further  enacted,  That  the  act  of  the  officers  of  the  army  already 
done'in  removing  in  said  districts  persons  exercising  the  functions  of  civil  officers,  and 
appointing  others  in  their  stead,  are  hereby  confirmed :    Provided,  That  any  person  here- 
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tofore  or  hereafter  appointed  by  any  district  commander  to  exercise  the  functions  of  any 
civil  office  may  be  removed  either  by  the  military  officer  in  command  of  the  district  or  by 
the  general  of  the  army.  And  it  shall  be  the  duty  of  such  commander  to  remove  from 
office  as  aforesaid  all  persons  who  are  disloyal  to  the  government  of  the  United  States. 

Without  office  found,  trial,  or  anything  else,  on  the  mere  opinion  and  judgment  of  the 
officer — 

Or  who  used  their  official  influence  in  any  manner  to  hinder,  delay,  prevent  or 
obstruct  the  due  and  proper  administration  of  this  act  and  to  the  acts  to  which  it  is 
supplementary. 

Sec.  5.  And  be  it  further  enacted,  That  the  boards  of  registration  provided  for 
in  the  act  entitled,  "An  act  supplementary  to  an  act  entitled,  'An  act  to  provide  for  the 
more  efficient  government  of  the  rebel  States,'  passed  March  two,  eighteen  hundred  and 
sixty-seven,  and  to  facilitate  restoration,"  passed  March  tv/enty-third.  eighteen  hundred 
and  sixty-seven,  shall  have  power,  and  it  shall  be  their  duty  before  allowing  the  registra- 
tion of  any  person,  to  ascertain,  upon  such  facts  or  information  as  they  can  obtain, 
whether  such  person  is  entitled  to  be  registered  under  said  act,  and  the  oath  required 
by  said  act  shall  not  be  conclusive  on  such  question,  and  no  person  shall  be  registered 
unless  such  board  shall  decide  that  he  is  entitled  thereto  

A  board  composed  of  military  officers  or  otherv\use,  as  the  military  should  determine. 

And  such  board  shall  also  have  power  to  examine  under  oath  (to  be  administered 
by  any  member  of  such  board),  any  one  touching  the  qualification  of  any  person  claiming 
registration;  but  in  every  case  of  refusal  by  the  board  to  register  an  applicant,  and  in 
every  case  of  striking  his  name  from  the  list,  as  hereinafter  provided,  the  board  shall 
make  a  note  or  memorandum,  which  shall  be  returned  with  the  registration  list,  to  the 
commanding  general  of  the  district,  setting  forth  the  grounds  of  such  refusal  or  such 
striking  from  the  list:  Provided.  That  no  person  shall  be  disqualified  as  member  of 
any  board  of  registration  by  reason  of  race  or  color. 

Sec.  G.  And  be  it  further  enacted.  That  the  true  intent  and  meaning  of  the  oath 
prescribed  in  said  supplementary  act  is  (among  other  things),  that  no  person  who  has 
been  a  member  of  the  Legislature  of  any  State,  or  who  has  held  any  executive  or  judicial 
office  in  any  State,  whether  he  has  taken  an  oath  to  support  the  Constitution  of  the 
United  States  or  not,  and  whether  he  was  holding  such  office  at  the  commencement  of  the 
rebellion,  or  had  held  it  before,  and  who  has  afterwards  engaged  in  insurrection  or 
rebellion  against  the  United  States,  or  given  aid  or  comfort  to  the  enemies  thereof,  is 
entitled  to  be  registered  or  to  vote;  and  the  words  "executive  or  judiciad  office  in  any 
State."  in  said  oath  mentioned  shall  be  construed  to  include  all  civil  offices  created  by 
law  for  the  administration  of  any  general  law  of  a  State,  or  for  the  administration  ot 
justice. 

Sec.  7.  And  be  it  further  enacted,  That  the  time  for  completing  the  original  reg- 
istration provided  for  in  said  act  may,  in  the  discretion  of  the  commander  of  any  district, 
be  extended  to  the  first  day  of  October,  1S67;  and  the  boards  of  registration  shall  have 
power,  and  it  shall  be  their  duty,  commencing  fourteen  days  prior  to  any  election  under 
said  act,  and  upon  reasonable  ptiblic  notice  of  the  time  and  place  thereof,  to  revise  for  a 
period  of  five  days,  the  registration  lists,  and  upon  being  satisfied  that  any  person 
not  entitled  thereto  has  been  registered,  to  strike  the  name  of  such  person  from  the  list, 
and  such  person  shall  not  be  allowed  to  vote.  And  such  board  shall  also  during  the  same 
period  add  to  such  registry  the  names  of  all  persons  who  at  that  time  possess  the 
qualifications  required  by  said  act,  who  have  not  been  already  registered,  and  no  person 
shall,  at  any  timie  be  entitled  to  be  registered  or  to  vote  by  reason  of  any  executive 
pardon  or  amnesty  for  any  act  or  thing  which,  without  such  pardon  or  amnesty,  would 
disqualify  him  from  registration  or  voting. 

Sec.  8.  And  be  it  further  enacted.  That  section  4  of  said  last  named  act  shall  be 
construed  to  authorize  the  commanding  general  named  therein,  whenever  he  shall  deem 
it  needful,  to  remove  any  member  of  a  board  of  registration  and  to  appoint  another  in 
his  stead,  and  to  fill  any  vacancy  on  such  board. 

Sec.  9.  And  be  it  further  enacted.  That  all  members  of  the  said  boards  of  regis- 
tration and  all  persons  hereafter  elected  or  appointed  to  office  in  said  military  districts 
under  any  so-called  State  or  municipal  authority,  or  by  detail  or  appointment  of  the 
district  commanders,  shall  be  required  to  take  and  to  subscribe  the  oath  of  office  pre- 
scribed by  law  for  officers  of  the  United  States. 

Sec.  10.  And  be  it  further  enacted.  That  no  district  commander  or  member  of  the 
board  of  registration  or  any  of  the  officers  or  appointees  acting  under  them,  shall  be 
bound  in  his  action  by  any  opinion  of  any  civil  officer  of  the  United  States. 

Sec.  11.  And  be  it  further  enacted.  That  all  the  provisions  of  this  act  and  of  the 
acts  to  which  this  is  supplementary,  shall  be  construed  liberally,  to  the  end  that  all  the 
intents  thereof  may  be  fully  and  perfectly  carried  out. 
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Those  were  the  laws,  Mr.  Chairman  and  gentlemen  of  the  committee,  under  which 
the  registration  was  had  .and  the  election  held  for  the  members  of  the  celebrated  Under- 
wood Convention.  The  flower  of  Virginia  manhood  were  disfranchised.  Every  man  who 
applied  to  vote  was  subject  to  the  arbitrary  dictation  of  the  military  board,  and  the  regis- 
tration and  vote,  as  I  well  recollect,  were,  in  most  instances,  under  the  very  shadow  of  a 
bayonet,  for  troops  were  encamped  in  almost  every  hamlet,  certainly  at  every  county 
seat  within  the  State  of  Virginia,  to  enforce  the  mandates  of  this  unconstitutional  legis- 
lation. There  is  to-day  hardly  a  lawyer  throughout  the  land  who  will  uphold  the  consti- 
tutionality of  these  acts.  They  were  taken  in  various  phases  before  the  Supreme  Court 
of  the  United  States,  and  in  no  one  instance  has  the  United  States  Supreme  Court  ever 
upheld  the  constitutionality  of  the  laws  per  se.  They  have  refused  to  interfere  with  the 
established  form  of  government  or  rights  arising  thereunder;  they  have  declined  to  take 
action  because  of  the  recognition  of  the  political  authority  by  both  the  National  Govern- 
ment and  the  State  government,  but  in  no  instance  have  they  upheld  the  acts.  On  the 
contrary,  they  have  expresslj^  declined  in  ail  cases  which  have  gone  before  that  court  to 
determine  that  the  acts  were  constitutional. 

Now,  Mr.  Chairm^an,  at  the  risk  of  repeating  some  of  the  arguments  which  have  been 
adduced  here,  I  desire  to  read  again  the  composition  of  the  remarkable  Convention  that 
met  pursuant  to  this  remarkable  election. 

The  Convention  consisted  of  105  members,  of  whom  thirty-five  were  Conservatives. 
As  many  people  have  forgotten  the  history  of  that  Conservative  party,  the  party  that  did 
more  really  to  prevent  Virginia  from  passing  through  the  miseries  of  the  carpet-bag  rule 
of  the  Southern  States  than  any  other  agency,  it  is  well  to  state  that  this  was  a  party 
composed  of  all  the  elements  of  the  old  V/hig  and  Democratic  parties  and  of  decent  Re- 
publicans who  were  in  favor  of  good  government,  and  order,  and  peace,  and  the  restora- 
tion of  the  State  to  representation  in  the  Congress  of  the  United  States. 

Thirty-five  members  were  Conservatives,  some  sixty-five  were  Radicals,  and  the  re- 
mainder doubtful.  The  Radicals  were  composed  of  twenty-four  negroes,  fourteen  native- 
born  white  Virginians,  thirteen  New  Yorkers,  one  Pennsylvanian,  one  member  from  Ohio, 
one  from  Maine,  one  from  Vermont,  one  from  Connecticut,  one  from  South  Carolina,  one 
from  Maryland,  one  from  the  District  of  Columbia,  two  from  England,  one  from  Ireland, 
one  from  Scotland,  one  from  Nova  Scotia,  and  one  from  Canada. 

Of  the  fourteen  white  Virginians  belonging  to  this  party,  some  had  voted  for  seces- 
sion, others  had  been  in  the  Confederate  service,  others  were  old  men  whose  sons  had 
been  in  the  Confederate  army.  Hardly  one  had  a  Union  record.  A  large  proportion  of 
the  Northern  men  and  foreigners  were  drifted  here  in  some  non-combatant  capacity  by 
the  war. 

Now,  this  Convention  met  and  framed  a  Constitution  for  the  people  of  Virginia,  and 
in  that  Constitution,  as  it  was  adopted  and  signed  and  sealed  ready  to  submit  to  the  peo- 
ple, there  were  two  provisions  which  would  have  disfranchised  probably  one-half,  or  more 
than  one-half,  of  the  white  men  of  the  State  of  Virginia.  It  would  have  disfranchised 
and  disqualified  from  holding  office  every  man  of  any  prominence  in  every  county  of  the 
State.  It  was  with  fell  purpose  and  set  design  in  carrying  out  the  orders  of  their  mas- 
ters at  Washington  that  they  incorporated  these  provisions  in  the  Constitution. 

There  is  no  doubt  that  if  they  had  foreseen  the  action  which  was  eventually 
taken  upon  this  Constitution  they  would  not  have  given  it  to  us  as  good  as  it  was  in  other 
respects.  But  they  expected  that  they  and  their  people  alone  would  administer  the  Con- 
stitution. They  never  dreamed  otherwise.  The  two  most  obnoxious  provisions  that  were 
inserted  in  the  Constitution  were  as  follows: 

The  first  constituting  the  fourth  clause  of  section  1,  concerning  the  elective  franchise 
and  qualifications  for  office,  viz.: 

Every  person  who  has  been  a  Senator  or  Representative  in  Congress,  or  elector 
of  President  or  Vice-President,  or  who  held  any  office,  civil  or  military,  under  the  United 
States,  or  under  any  State,  who  having  previously  taken  an  oath  as  a  member  of  Con- 
gress, or  as  an  officer  of  the  United  States,  or  as  a  member  of  any  State  Legislature,  or 
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as  an  executive  or  judicial  officer  of  any  State,  shall  have  engaged  in  insurrection  or  re- 
bellion against  the  same,  or  given  aid  or  comfort  to  the  enemies  thereof. 

This  clause  shall  include  the  following  officers:  Governor,  Lieutenant-Governor, 
Secretary  of  State,  Auditor  of  Public  Accounts,  Second  Auditor,  Register  of  the  Land 
Office,  State  Treasurer,  Attorney-General,  Sheriffs,  Sergeants  of  a  city  or  town.  Com- 
missioner of  the  Revenue,  County  Surveyors,  Constables,  Overseers  of  the  Poor,  Com- 
missioner of  the  Board  of  Public  Works,  Judges  of  the  Supreme  Court,  Judges  of  the 
Circuit  Court,  Judges  of  the  Court  of  Hustings,  Justices  of  the  County  Courts,  Mayor, 
Recorder,  Aldermen,  Councilmen  of  a  city  or  town.  Coroners,  Escheators,  Inspectors  of 
tobacco,  tlour,  &c.,  Clerks  of  the  Supreme,  District,  Circuit,  and  County  Courts,  and  of  the 
Court  of  Hustings,  and  Attorneys  for  the  Commonwealth:  Provided,  That  the  Legisla- 
ture may,  by  a  vote  of  three-fifths  of  both  houses,  remove  the  disabilities  incurred  by 
this  clause  from  any  person  included  therein  by  a  separate  vote  in  each  case. 

All  that  class  were  disfranchised  by  these  clauses  which  v\'ere  placed  in  the  Consti- 
tution, in  addition  to  which  there  was  added  the  further  clause:  "In  addition  to  the  fore- 
going oath  of  office  the  Governor,  Lieutenant-Governor,  members  of  the  General  Assembly, 
Secretary  of  State,  Auditor  of  Public  Accounts,  State  Treasurer,  Attorney-General,  and 
all  persons  elected  to  any  convention  to  frame  a  Constitution  for  this  State,  or  to  amend 
or  revise  this  Constitution  in  any  manner,  and  Mayor  and  Council  of  any  city  or  town, 
shall,  before  they  enter  on  the  duties  of  their  respective  offices,  take  and  subscribe  the 
following  oath  or  affirmation,  provided  the  disabilities  therein  contained  may  be  indi- 
vidually removed  by  a  three-fifths  vote  of  the  General  Assembly: 

I,  ,  do  solemnly  swear,  (or  affirm),  that  I  have  never  voluntarily  borne  arms 

against  the  United  State  since  I  have  been  a  citizen  thereof;  that  I  have  voluntarily 
given  no  aid,  countenance,  counsel,  or  encouragement,  to  persons  engaged  in  armed  hos- 
tility thereto;  that  I  have  never  sought  nor  accepted,  nor  attempted  to  exercise  the  func- 
tions of  any  office  whatever,  under  any  authority  or  pretended  authority,  in  hostility  to 
the  United  States;  that  I  have  not  yielded  a  voluntary  support  to  any  pretended  govern- 
ment, authorit3%  power,  or  constitution,  within  the  United  States,  hostile  or  inimical 
thereto.  And  I  do  further  swear,  (or  affirm),  that,  to  the  best  of  my  knowledge  and 
ability,  I  will  support  and  defend  the  Constitution  of  the  United  States  against  all 
enemies,  foreign  and  domestic;  that  I  will  bear  true  faith  and  allegiance  to  the  same; 
that  I  take  this  obligation  freely,  without  any  mental  reservation  or  purpose  of  evasion, 
and  that  I  will  well  and  faithfully  discharge  the  duties  of  the  office  on  which  I  am  about 
to  enter.    So  help  me  God. 

Now,  this  wondevful  instrument  contained  these  two  obnoxious  features.  Such  a 
storm  did  it  arouse  all  over  the  State  (because  men  of  influence  will  have  that  influence, 
say  what  you  may;  they  were  a  power  in  the  land,  voters  or  no  voters)  that  the  military 
government  called  a  halt  and  the  military  status  continued  until  1S69. 

Several  patriotic  gentlemen  in  the  State  of  Virginia,  believing  that  it  would  be  to 
the  best  interest  of  the  State  and  conduce  to  its  prosperity  to  secure  representation  in  the 
Senate  and  House  of  Representatives,  constituted  themselves  into  a  committee  and  se- 
cured from  Congress  the  passage  of  an  act  which  authorized  the  President  to  submit  these 
provisions  separately,  and  an  election  was  held  for  that  purpose. 

I  may  say,  Mr.  Chairman,  in  passing,  that  few  of  us  realize  the  condition  of  affairs 
between  the  time  of  the  promulgation  of  these  reconstruction  acts  and  the  time  of  our 
full  restoration  to  the  Union.  There  had  been  established  the  iniquitous  Freedman's 
Bureau.  Negroes  had  instilled  into  them  hatred  and  opposition  to  the  only  true  friends 
they  had  in  the  South  then,  and  have  to-day.  (Applause.)  They  were  expected  to  oppose 
every  measure,  no  matter  how  beneficial  or  worthy,  no  matter  how  high,  distinguished,  or 
patriotic  the  man  who  proposed  it. 

Further  than  that,  Mr.  Chairman,  they  were  made  trifling;  they  were  taken  off  the 
farms  and  taken  away  from  agriculture.  They  gathered  in  the  towns  and  cities  for  the 
purpose  of  becoming  the  beneficiaries  of  a  charity  which  any  sensible  person  would  have 
known  could  not  last.    They  were  appointed  to  office. 

Aye,  Mr.  Chairman,  I  well  recollect  when  negro  policemen  marched  up  and  down  and 
were  the  watchmen  of  the  night  in  this  city  of  Richmond.  I  well  recollect  that  for  days, 
aye,  for  weeks,  the  brave  white  men  of  this  city  were  compelled  to  keep  nightly  guard 
and  were  armed,  expecting  at  any  time  to  have  to  defend  their  loved  ones. 
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Such  was  the  state  of  affairs  under  these  reconstruction  acts,  and  such  was  the  state 
of  affairs  that  induced  those  patriotic  gentlemen  to  try  by  some  means  to  restore  the  civil 
government  and  change  this  condition. 

The  Constitution  was  submitted,  I  recollect,  as  my  friend  from  the  city  of  Peters- 
burg (Mr.  Cameron)  has  said,  that  hot  July  day,  and  throughout  this  land  there  were 
women  on  their  knees  praying  that  the  result  of  that  vote  would  save  old  Virginia  from 
negro  domination.  There  was  that  suppressed  excitement  which  one  witnesses  rarely 
twice  in  a  lifetime.  There  was  a  determination  written  upon  the  face  of  every  white  man 
to  do  or  die. 

The  gentleman  from  Henry  (Mr.  Pedigo)  would  say  that  there  was  no  trouble  about 
the  adoption  of  the  Constitution;  that  it  was  so  good  that  only  9,000  and  some  votes  were 
cast  against  it.  As  I  said  before,  the  Conservative  party  of  the  people,  uniting  with  the 
Liberal  Republican  party,  had  determined  to  accept  the  instrument  with  all  its  short- 
comings, except  these  provisions,  and  upon  these  provisions,  the  very  vital  questions, 
there  was  the  hardest,  the  most  stubborn  fight  that  ever  took  place  in  the  State  of  Vir- 
ginia. 

The  fight  was  won  through  the  influence,  Mr.  Chairman,  of  the  non-voters  very 
largely,  because  upon  that  question,  under  these  registration  acts,  the  flower  and  chivalry 
of  Virginia  were  disfranchised.  But  they  were  at  the  polls  and  they  had  the  influence; 
and  by  exerting  that  influence,  although  they  could  not  vote  at  the  polls,  they  did  carry 
the  election  everywhere  and  defeat  these  measures. 

But  was  the  vote  such  as  the  gentleman  from  Henry  would  have  this  committee 
believe?  The  vote  for  the  Constitution  outside  of  these  two  obnoxious  provisions,  was,  it 
is  true,  210,585,  and  against  it  only  9,136.  But  when  it  came  to  a  vote  on  the  fourth 
clause  of  section  1,  the  disqualification  clause,  there  were  84,410  cast  for  it,  and  for  the 
other  clause  there  were  83,458  votes  cast.  Gilbert  C.  Walker  received  119,535  votes  for 
Governor  and  Henry  H.  Wells  received  101,204. 

Taking  the  vote  as  a  basis  for  a  calculation,  the  Republican  vote  against  the  clauses 
was  only  16,794,  whereas  the  Conservative  vote  against  the  clauses  was  107,566. 

The  solid  phalanx  of  the  negroes,  the  scalawag  Republicans,  the  bushwackers,  the 
jayhawkers,  the  deserters,  the  renegades  who  had  conducted  the  registrations,  sought 
with  all  the  power  and  force  in  them  to  secure  the  adoption  of  these  two  provisions  of 
the  Constitution.    They  failed.   Virginia  was  redeemed. 

There  has  never  been  another  such  election  held  in  Virginia.  The  one  most  nearly 
to  compare  with  it  is  the  election  that  was  held  in  1883,  when  temporarily  the  same  condi- 
tion of  affairs  confronted  Virginia.  Then  men  were  again  aroused  all  over  this  Com- 
monwealth and  secured  a  change  of  the  government. 

Now,  Mr.  Chairman,  it  would  seem  useless  to  recount  all  of  this,  but  I  want  to  draw 
some  conclusions  from  it.  I  want  to  say  that  a  great  majority  of  the  white  people  of  the 
State  of  Virginia,  I  may  say  all  of  them,  because  they  were  under  the  dominion  of  Con- 
gress, were  under  a  compulsion,  which,  if  not  really  a  force,  was  a  moral  compulsion,  to 
adopt  this  Constitution,  even  on  the  part  of  those  who  voted  for  it;  but  in  voting  for 
the  delegates  to  that  Convention,  and  in  voting  to  adopt  this  Constitution,  there  was  the 
flower,  as  I  said,  and  the  chivalry  of  Virginia  disfranchised ;  and  I  ask,  gentlemen  of  this 
committee,  whether  that  Constitution  was  not  submitted  to  a  restricted  and  a  very  re- 
stricted electorate? 

I  want  to  ask  what  part  or  parcel  the  white  people  of  the  State  of  Virginia  had  in 
giving  to  the  negro  the  elective  franchise.  I  ask  if  they  were  consulted,  because  I  say 
the  vote  upon  the  Constitution  has  nothing  to  do  with  it.  They  were  not  consulted.  That 
Constitution  was  submitted  to  a  restricted  electorate;  and  now,  when  an  opportunity  is 
presented  to  correct  the  evil  which  was  then  done,  and  to  start  out  anew  on  solid  ground 
and  a  solid  footing,  I  for  one  contend  that  there  is  no  legal  or  moral  obligation  upon  any 
white  man  in  Virginia  to  submit  the  Constitution  which  we  will  prepare  to  the  negroes 
of  this  State.  (Applause.) 

Mr.  Chairman,  let  us  review  the  history  of  the  Democratic  party  with  reference  to 
the  negro.   As  soon  as  we  were  admitted  to  representation  in  the  Congress  of  the  United 
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States  and  the  troops  were  withdrawn,  did  we  seek,  in  bad  faith,  to  violate  the  provisions 
of  the  Constitution  we  had  accepted? 

No,  Mr.  Chairman,  accepting  the  Constitution  philosophically,  we  hoped  that  in  the 
future  this  vast  horde  of  the  ignorant  race  who  had  been  given  the  elective  franchise, 
who  we  knew  were  in  no  way  qualified  to  vote,  might,  by  dealing  with  them  in  a  spirit 
of  forbearance,  toleration,  and  kindness,  qualify  themselves  and  they  might  become  a 
part  of  the  body  politic  and  divide  upon  the  issues  of  the  day,  as  the  great  white  electo- 
rate was  divided,  and  cease  to  be  a  disturbing  element.  And  what  did  we  do?  With  our 
homes  devastated  and  in  ruins,  our  people  poor  indeed,  we  not  only  assumed,  unwisely,  I 
think,  the  full  burden  of  the  public  debt  of  West  Virginia  and  our  own,  but  we  placed 
upon  ourselves,  five  years  before,  under  the  requirements  of  that  Constitution,  we  were 
compelled  to  do  it,  the  free-school  system. 

Although  the  negro  paid  an  insignificant  portion  of  the  taxes  necessary  to  carry  on 
this  public  free-school  system,  we  unhesitatingly  gave  him  the  full  benefit,  and  we  have 
given  him  a  trial  for  thirty  years  and  more. 

What  has  been  the  result?  Has  he  shown  to-day  that  he  has  profited  by  what  the 
Democratic  party  and  the  white  people  of  Virginia  have  done  for  him?  Does  he  to-day 
intelligently  exercise  the  elective  franchise? 

Three  times,  Mr.  Chairman,  during  that  period  the  great  white  electorate  of  this 
country  have  declared  for  a  change  of  the  National  Government,  and  it  would  be  expected 
that  when  people  who  had  been -voting  with  the  negroes  upon  these  questions  would 
change,  if  they  were  capable  of  an  intelligent  exercise  of  this  right  there  v/ould  be  some 
change  or  some  division.  But,  like  a  solid  phalanx,  their  ranks  were  unbroken,  showing 
that  they  were  actuated  by  ignorance  and  prejudice,  not  capable  of  an  intelligent  discre- 
tion.   They  have  voted  solidly,  whether  right  or  wrong,  for  the  Republican  party. 

Now,  Mr.  Chairman,  I  say  if  that  was  not  evidence  that  there  was  no  intelligence, 
that  there  was  no  reason  exercised,  to  vote  as  they  did,  would  be  their  right.  It  is  their  ♦ 
right,  under  the  Constitution  of  Virginia  and  under  the  Constitution  of  the  United  States 
to-day.  But  I  say  that  the  colored  man  has  brought  the  condition  that  exists  to-day  upon 
himself.  Had  he  divided  upon  the  great  economic  questions  which  have  been  presented 
to  the  electorate  of  this  country,  both  State  and  National,  and  had  he  incorporated  him- 
self in  the  body  politic,  differing  upon  questions  as  white  men  differ,  showing  an  intelli- 
gent discrimination,  he  would  have  ceased  to  be  a  disturbing  factor. 

As  it  is,  Mr.  Chairman,  in  a  perfectly  constitutional  manner,  not  in  violation  of  the 
Constitution  of  the  United  States,  not  denying  to  any  man  the  elective  franchise  on  ac- 
count of  race,  color,  or  previous  condition  of  servitude,  I  am  in  favor  of  largely  restrict- 
ing the  negro  vote. 

I  believe,  Mr.  Chairman,  that  without  hesitation,  and  with  firmness,  without,  as  I 
said,  any  disposition  to  treat  the  negro  unfairly  and  unjustly,  we  should  come  up  to  the 
requirements  of  the  condition  of  things  that  surround  us  and  incorporate  in  the  organic 
law  a  provision  which,  in  my  opinion,  will  clarify  the  political  atmosphere  and  start  the 
old  State  on  an  era  of  prosperity  and  happiness  in  which  both  the  colored  man  and  the 
white  man  will  share  alike.  (Applause.) 

I  believe,  Mr.  Chairman,  that  this  Convention  should  not  follow  the  lead  of  many  of 
the  Conventions  which  have  met  in  Southern  States.  I  want  Virginia  to  take  a  new 
departure.  I  want  a  suffrage  provision  adopted  w^hich  will  be  unquestionably  constitu- 
tional, which  will  recognize  in  the  very  article  creating  it  the  provision  of  the  Constitu- 
tion of  the  United  States  adopted  to  prevent  discrimination  on  account  of  race,  color,  or 
previous  condition  of  servitude. 

I  would,  Mr.  Chairman,  grant  to  all  persons  of  fair  character,  who  understand  the 
duties  and  obligations  of  citizenship  under  a  republican  form  of  government,  the  right  to 
vote.  I  would  not  create  any  requirement  in  the  form  of  a  prepayment  of  capitation  tax, 
a  property  qualification,  or  educational  qualification,  but  I  would  so  provide  that  a  council 
be  elected,  in  the  first  instance  by  this  Convention,  to  consist  of  three  members  from  each 
magisterial  district  in  each  county  in  the  State,  one  of  whom  at  least  should  not  be  of  the 
same  political  party  as  the  other  two,  which  council  should  not  meet  in  the  district,  but 
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meet  at  the  county  seat,  and  all  acting  together  openly  should  determine  upon  the  appli- 
cants for  registration  who  met  this  provision. 

I  would  have  them  elected  by  this  body  because  I  believe  there  is  not  a  member  of 
this  Convention  who  would  not  be  actuated  by  the  highest  motives  and  a  desire  to  secure 
for  that  council  in  the  first  instance  men  of  absolute  honesty  and  integrity  and  high 
character  in  their  community.  To  what  safer  tribunal  could  you  leave  the  decision  of  this 
question? 

I  would  have  one-third  of  the  membership  of  this  board  retire  from  office  every  year, 
and  I  would  have  the  vacancies  filled  by  the  nomination  by  the  council  of  three  for  each 
vacancy  to  the  Governor,  with  the  right  to  appoint  one  from  the  three. 

It  will  be  suggested  that  this  would  be  a  partisan  board.  I  grant  you,  Mr.  Chairman, 
it  would  be  a  partisan  board  in  a  political  sense,  but  I  do  not  believe  it  would  be  a  par- 
tisan board  in  an  offensive  sense.  I  believe  a  board  would  be  selected  that  as  far  as  we 
could  trust  any  right  of  the  citizen  to  any  tribunal  we  could  trust  to  that  tribunal.  I  am 
satisfied  that  men  of  character,  men  who  ordinarily  would  not  think  of  accepting  a  posi- 
tion of  the  kind,  would  feel  it  their  duty  to  accept  and  act  upon  the  board  and  perform 
the  duties. 

As  I  said,  it  would  be  a  partisan  board,  because  I  suppose  being  elected  by  the  party 
in  power  it  would  be  in  the  relation  of  two  to  one.    I  would  have  it  so. 

I  think  that  the  result  of  the  action  of  that  board  would  be  to  enfranchise,  to  regis- 
ter, practically  all  the  white  men  in  this  State.  I  think  the  action  of  that  board  would 
be  to  register  a  considerable  portion,  but  nothing  like  a  majority,  of  the  colored  men  at 
present  entitled  to  vote  in  this  State. 

I  would  not  have  this  registration  committed  to  the  Republican  party,  because  the 
gentleman  from  Henry  (Mr.  Pedigo)  stated  the  other  day  that  if  the  negro  to-day  did  not 
have  the  right  to  vote  he  would  vote  for  giving  it  to  him.  My  friend  from  Montgomery 
(Mr.  Thomas  L.  Moore)  states  that  he  would  not  have  a  single  change  made  in  the  pres- 
ent Constitution,  and  he  admitted  that  his  party  was  pledged  in  advance  of  the  adoption 
of  a  new  Constitution  to  vote  and  use  the  entire  influence  of  the  party  against  it. 

I  would  have  the  interest  of  the  negro  confided  to  the  only  real  friends,  in  my  opin- 
ion, he  has  in  the  State  of  Virginia.  I  might  say  without  repeating  a  stale  anecdote  that 
many  times  the  colored  brother  has  been  ridden  up  to  the  gate  and  seen  the  leading  white 
Republican  dismount  and  go  in  at  the  gate  and  leave  him  tied  to  a  very  dry  manger. 

I  am  satisfied,  Mr.  Chairman,  that  the  true  interests  of  the  colored  vote,  with  such  a 
commission  as  that,  would  be  subserved.  I  am  satisfied  that  as  time  passed  on  and  the 
negroes  who  are  now  disqualified  qualified  themselves  to  exercise  the  elective  franchise, 
this  board,  composed  of  such  material  as  it  would  be  composed  of,  would  grant  to  them 
the  right  to  vote  wherever  they  were  entitled  to  it. 

I  had  intended,  Mr.  Chairman,  to  have  discussed  two  or  three  other  acts  and  several 
opinions  of  the  Supreme  Court  of  the  United  States  upon  the  question  of  the  constitu- 
tionality of  the  reconstruction  acts.  I  intended  also  to  discuss  the  act  ratifying  the  Con- 
stitution of  Virginia  and  admitting  the  State  again  to  representation  into  the  Union.  I 
desire  to  refer  to  that  act.    It  provides:  . 

That  the  Constitution  of  Virginia  shall  never  be  so  amended  or  changed  as  to  de- 
prive any  citizen  or  class  of  citizens  of  the  United  States,  of  the  right  to  vote,  who  are 
entitled  to  vote  by  the  Constitution  herein  recognized,  except  as  a  punishment  for  such 
crimes  as  are  now  felonies  at  common  law,  whereof  they  shall  have  been  duly  convicted, 
under  laws  equally  applicable  to  all  the  inhabitants  of  said  State:  provided,  that  any 
alteration  of  said  Constitution,  prospective  in  its  effects,  may  be  made  in  regard  to  the 
time  and  place  of  residence  of  voters.  Second,  that  it  shall  never  be  lawful  for  the 
said  State  to  deprive  any  citizen  of  the  United  States,  on  account  of  his  race,  color  or 
previous  condition  of  servitude,  of  the  right  to  hold  office  under  the  Constitution  and 
laws  of  said  State;  or  upon  any  such  ground  to  require  of  him  any  other  qualifications 
for  office  than  such  as  are  requii'ed  of  other  citizens.  Third,  that  the  Constitution  of 
Virginia  shall  never  be  so  amended  or  changed  as  to  deprive  any  citizen,  or  class  of 
citizens,  of  the  United  States,  of  the  school  rights  and  privileges  secured  by  the  Consti- 
tution of  said  State. 
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As  I  said,  ^Mr.  Cliairman,  no  one  at  the  present  day  supports  the  constitutionality  of  this 
act  of  Congress.  It  is  well  known  that  the  Congress  of  the  United  States  exercises  a 
delegated  authority;  that  unless  the  right  to  legislate  upon  these  subjects  is  conferred  by 
the  Constitution  of  the  United  States  the  Congress  has  no  power.  All  the  States  have 
adopted  their  constitutions  without  reference  to  this  inhibition;  and  it  is  unnecessary 
for  me  to  say  that  in  three  cases  the  Supreme  Court  of  the  United  States  in  the  cases  of 
Texas  vs.  White,  White  vs.  Hart,  and  Keith  vs.  Clark,  have  come  up  to  and  could  have 
decided  that  question,  but  have  expressly  reserved  it.  because  it  was  plain  from  the  rea- 
soning of  the  court  that  if  they  had  decided  it  they  would  have  been  compelled  to  have 
decided  that  these  acts  were  unconstittitional. 

Xow.  ]\Ir.  Chairman,  in  conclusion.  I  am  in  favor  of  postponing  a  vote  upon  the 
amendment  offered  by  the  gentleman  from  Pulaski  {:Slr.  Wysor),  because  I  do  not  think 
this  is  the  proper  time  to  settle  this  question.  I  myself  would  vote  to-day  against  it  if 
the  vote  came  up.  I  desire  that  we  shall  see  the  instrtiment  that  we  will  finally  agree 
upon  prepared  before  we  vote  upon  the  question  as  to  what  we  will  do  wath  it. 

I  am  willing  to  say  how  I  would  vote  upon  the  question  if  we  agree  upon  a  Constitu- 
tion which  I  can  vote  for,  and  I  am  unwilling  to  vote  for  any  instrument  which  does  not 
secure  to  the  white  people  of  the  State  of  Virginia  the  right  to  exercise  the  elective  fran- 
chise. I  will  vote  to  stibmit  it  to  the  restricted  electorate.  I  think  we  can  agree,  I  have 
no  doubt  that  we  will  agree,  upon  an  elective  franchise  provision. 

I  take  no  stock,  Mr.  Chairman,  in  the  criticisms  being  made  in  regard  to  the  time 
this  Convention  is  taking  to  determine  the  questions  before  it.  Almost  every  member  of 
this  Convention  is  here  at  a  personal  sacrifice,  and  I  think  that  the  people  of  Virginia,  in- 
stead of  animadverting  upon  the  time  the  members  are  taking  to  deliberate,  should  con- 
gratulate themselves  that  they  are  willing  to  sit  here  at  a  personal  sacrifice  to  themselves 
and  give  to  the  State  their  time  in  the  desire  to  perfect  an  organic  law  which  will  be 
complete,  and  which  will  cure  some  crying  evils  which  exist  to-day. 

I  thank  you,  .Mr.  Chairman  and  gentlemen  of  the  committee,  for  your  kind  hearing. 
(Applatise. ) 

The  Committee  rose  and  reported  progress,  and  the  Convention  adjourned  until  Tues- 
day, September  3,  1901,  at  12  o'clock  M. 


TUESDAY,  September  3,  1901. 

The  Convention  met  at  12  o'clock  'M. 

Prayer  by  Rev.  P.  B.  Price,  D.  D..  of  Richmond. 

Examiners  of  Records. 

Mr.  Withers:  The  Committee  on  Reduction  of  Expenses  have  instructed  me  to  make 
reports  recommending  the  abolition  of  the  examiners  of  records;  recommending  that  the 
Finance  and  Taxation  Committee  shall  prepare  an  ordinance  requiring  the  retiring  or 
refunding  of  all  4  and  6  per  cent.  State  bonds  before  bonds  bearing  a  less  rate  of  interest 
are  retired,  and  recommending  that  in  case  different  subjects  of  taxation  are  chosen  for 
State  and  for  city  and  cotmty  purposes  all  criminal  expenses  shall  be  borne  by  the  coun- 
ties and  cities;  and  should  the  present  system  of  taxation  be  retained,  that  the  expenses 
of  all  misdemeanor  trials  be  borne  by  the  counties  and  cities  and  of  felom-  trials  by  the 
State.   However,  they  are  self-explanatory  reports: 

SUPPLEMEXTAL  RePOET  OF  THE  COMMITTEE  OX  ReDUCTIOX  OF  EXPEXSES  AS  TO  EXAMIXERS  OF 

Recoeds. 

To  tlie  President  of  the  Convention: 

We  desire  respectfully  to  submit  as  a  supplemental  report  to  our  report  as  to  com- 
missioners of  revenue  which  was  embraced  in  our  general  report  on  county  organization 
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that  Examiners  of  Records  as  now  constituted  were  intended  to  be  abolished  when  we 
recommended  that  the  office  of  Commissioners  of  Revenue  be  made  appointive. 

Respectfully  submitted, 

EUGENE  WITHERS,  Chairman. 

To  the  President  of  the  Convention: 

We  respectfully  recommend  to  the  Committee  on  Taxation  and  Finance  that  it  prepare 
an  ordinance  requiring  the  Board  of  Sinking  Fund  Commissioners  to  retire  or  refund  all 
bonds  of  the  State  bearing  interest  at  the  rates  of  six  and  four  per  cent,  before  said  board 
retires  any  additional  bonds  of  the  State  bearing  a  less  rate  of  interest,  except  in  such 
cases  where  any  contract  or  agreement  may  prevent  the  retiring  or  refunding  of  said 
six  or  four  per  cent,  bonds. 

Respectfully  submitted, 

EUGENE  WITHERS,  Chairman. 

To  the  President  of  the  Convention:  '  ~- 

The  Committee  on  Reduction  of  Expenses  respectfully  recommend  that,  should  the 
Convention  adopt  the  proposed  plan  of  selecting  different  subjects  of  taxation  for  State 
and  county  and  city  purposes,  the  criminal  expenses  should  be  borne  by  the  respective 
counties  and  cities  of  the  State;  but  should  the  Convention  fail  to  adopt  such  a  system 
of  taxation,  we  respectfully  recommend  that  the  expenses  of  all  misdemeanor  trials  be 
borne  by  the  respective  counties  and  cities,  and  that  the  expenses  of  all  felony  trials  be 
borne  by  the  State. 

Respectfully  submitted, 

EUGENE  WITHERS,  Chairman. 

On  motion  of  Mr.  Pettit,  the  Convention  resolved  itself  into  committee  of  the  whole 
upon  the  Preamble  and  Bill  of  Rights.   Mr.  Turnbull  in  the  chair.  ' 

Mr.  C.  J.  Campbell:  Mr.  Chairman  and  gentlemen  of  the  committee,  I  do  not  desire 
to  make  a  speech,  but  I  do  wish  to  submit  a  few  plain,  practical  remarks  on  the  subject 
which  is  now  before  the  committee  for  its  consideration.  Fully  realizing  that  many  of 
the  big  shots  in  the  Convention  have  spoken  and  that  more  of  them  will  speak,  i 
feel  some  timidity  in  submitting  any  remarks  at  all  on  the  subject  now  before  you  for 
consideration. 

While  I  am  in  favor  of  what  is  known  as  the  Wysor  amendment,  I  am  one  of  those 
who  think  it  is  now  being  considered  prematurely.  Before  we  consider  how  we  shall 
submit  the  proposed  Constitution,  I  believe  we  should  ascertain  what  we  are  going  to 
submit. 

As  I  understand  the  Wysor  amendment  I  favor  it,  and  I  do  not  propose  to  vote 
against  a  measure  that  I  favor,  and  notwithstanding  that  I  believe  it  is  premature,  I  shall 
vote  for  it. 

Nov/,  let  us  take  up  the  Question  of  the  Norfolk  pledge.  I  have  before  me  the  pre- 
amble of  the  resolution  which  was  adopted  in  the  Convention  held  in  Norfolk  in  1900: 

Whereas,  the  General  Asembly  of  Virginia  has  submitted  to  a  vote  of  the  people  the 
question  of  calling  a  Constitutional  Convention. 

"A  vote  of  the  people."  What  did  that  mean?  When  the  Legislature  submitted  to  a 
vote  of  the  people  the  question  of  calling  a  Constitutional  Convention,  did  it  mean  those 
who  should  have  a  right  to  vote  under  the  new  Constitution?  Did  it  mean  the  proposed 
electorate?  Did  it  mean  all  white  people?  Did  it  mean  all  negroes?  No.  There  is  but 
one  answer,  and  that  is  those  who  have  the  right  to  vote  now  and  to-day. 

Now,  let  us  read  a  little  further.   The  resolution  further  declared : 

.  When  such  Constitution  shall  have  been  framed,  it  shall  be  submitted  to  a  vote  of  the 
people  for  ratification  or  rejection. 

I  believe  some  gentleman  on  this  floor  will  contend  that  "the  people"  there  means  a 
restricted  electorate.  I  do  not  care  anything  about  who  drafted  this  resolution;  I  do  not 
care  anything  about  who  puts  a  construction  upon  it;  but  I  ask  the  members  of  the  com- 
mittee to  put  a  plain,  common-sense,  English  construction  upon  it  and  say  what  the  Eng- 
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lish  language  as  there  used  means.  Can  "a  vote  of  the  people"  mean  one  thing  in  the 
preamble  and  another  thing  in  the  body  of  the  resolution?  I  say  no,  and  anybody  who 
will  put  a  common-sense,  English  construction  upon  these  two  expressions  is  bound  to 
put  the  same  construction  on  both,  which  is  the  plain  English  construction — that  it  means 
all  those  who  have  a  right  to  vote  under  the  present  Constitution. 

I  wish  to  say,  Mr.  Chairman,  that  my  county,  Amherst,  originally  was  not  for  the 
Constitutional  Convention.  Up  to  the  day  when  the  mass-meeting  was  held  to  elect  dele- 
gates to  the  Norfolk  Convention  my  county  was  opposed  to  the  Constitutional  Conven- 
tion, and  for  two  reasons.  One  was  that  the  Democrats  of  my  county  feared  that  a  cer- 
tain element  of  the  whites  would  be  disfranchised.  Another  was  that  the  Democrats  of 
my  county  feared  that  the  proposed  new  Constitution  would  not  come  back  to  them  for 
their  approval  or  rejection. 

But  a  certain  gentleman  on  that  day  made  one  of  those  oratorical  flights,  in  which 
he  dwelt  upon  a  separation  of  the  school  tax;  and  I  want  to  say  candidly  that  the  little 
mass-meeting  was  carried  by  three  districts  out  of  four,  twenty-six  were  there  from  one 
district  and  eighteen  in  another,  and  that,  too,  when  each  district  had  some  500  or  600 
Democratic  voters,  which  was  not  a  fair  expression  of  the  vote  of  my  county.  But  any- 
how, under  Democratic  principles  and  the  Democratic  plan,  it  was  carried  by  three  dis- 
tricts out  of  four. 

We  went  to  the  Norfolk  Convention,  and  there  I  contend  that  my  people,  and  I,  got 
what  we  were  fighting  for,  which  was  a  pledge  that  no  white  man  should  be  disfranchised, 
and  another  pledge  that  the  proposed  new  Constitution  should  be  submitted  to  the  people 
for  their  approval  or  rejection;  that  is,  by  the  people,  those  who  have  a  right  to  vote 
under  the  present  Constitution. 

Although,  as  I  say,  Amherst  before  the  Norfolk  Convention  was  held  was  opposed  to 
the  Constitutional  Convention  as  an  original  proposition,  the  Norfolk  Convention  being 
over,  true  Democrats  as  they  are,  they  went  back  home  and  carried  the  Constitutional 
Convention  proposition  by  nine  hundred  majority.  Mr.  Chairman  and  gentlemen  of  the 
committee,  if  this  Convention  decides  to  submit  the  proposed  new  Constitution  to  the  new 
electorate,  you  will  put  me  in  the  position  of  having  misrepresented  to  my  people  the  true 
facts  of  the  case  and  the  true  position  of  the  Democratic  party. 

I  desire  to  say  candidly,  because  now  is  the  time  to  speak,  what  I  fear  will  happen  if 
you  do  it.  I  will  tell  you  now,  I  tell  my  friend,  Major  Anderson,  from  Rockbridge — who 
knows  what  sort  of  stuff  the  Democrats  of  Amherst  are  made  of — that  if  the  Democratic 
members  of  this  Convention  by  a  majority  rule  refuse  to  carry  out  the  pledge  made  at 
Norfolk,  it  is  certainly  doubtful  whether  Montague,  Willard,  and  Anderson  will  carry 
Amherst.  Why?  because  we  have  300  or  400  unfortunates,  uneducated  or  non-property 
holders,  who  have  always  been  true  blue  Democrats  and  have  voted  the  ticket,  yet,  from 
fear  of  being  disfranchised,  they  will,  I  fear,  desert  the  Democratic  party;  and  our  normal 
majority  is  600  or  700. 

It  will  be  recalled  that  when  my  friend  from  Petersburg  (Mr.  Cameron)  and  my 
friend  from  Lynchburg  (Mr.  Daniel)  opposed  each  other  for  Governor  of  this  State  many- 
years  ago,  when  I  wore  knee  breeches,  Amherst  county  went  for  Major  Daniel  by  eleven 
hundred  majority  on  the  Readjuster  issue.  I  simply  refer  to  that  because  some  gentle- 
men on  this  floor  may  not  know  the  kind  of  Democracy  Amherst  has.  My  friend,  Major 
Anderson,  does  know. 

Mr.  Chairman  and  gentlemen  of  the  committee,  I  appeal  to  you  as  a  true  Democrat, 
in  behalf  of  true  Democrats,  to  stick  to  and  adhere  to  the  Norfolk  pledge.  I  warn  you 
that  if  you  do  not,  judging  the  balance  of  the  State  as  Amherst,  the  Democratic  ticket 
this  fall  may  be  in  doubt.  I  say  that  in  all  candor  and  in  all  honesty,  because  now  is  the 
time  for  me  to  tell  you  and  to  plead  with  you  to  stick  to  your  pledge  made  at  Norfolk. 

I  wish  to  say  another  thing.  So  far  as  concerns  my  own  county,  and  I  am  here  to 
represent  my  constituents  first,  and  then  the  remainder  of  Virginia,  although  originally 
I  was  an  opponent  of  the  Constitutional  Convention,  I  claim  I  was  in  line  with  my  people. 
In  the  primary  last  spring,  when  the  election  of  delegates  to  this  Convention  came  up, 
there  was  a  clear-cut,  clean  issue  between  the  two  candidates.  My  young  opponent,  Mr. 
17— Const.  Deb 
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Strode,  a  talented  young  man,  came  out  and  declared  his  position.  He  was  in  favor  of 
submitting  the  new  Constitution  to  the  restricted  electorate.  I  joined  issue  with  him, 
and  took  the  position  that  I  was  in  favor  of  submitting  it  to  the  present  electorate;  in 
other  words,  following  out  the  pledge  of  the  Norfolk  Convention,  as  I  understood  it. 

There  were  .ioint  discussions  all  over  that  county,  in  every  precinct.  I  believe  there 
were  seventeen  joint  discussions  before  the  people.  There  was  nothing  kept  back  under 
the  curtain.  Everything  came  to  the  surface.  What  was  the  result  of  that  primary?  I 
defeated  that  young  gentleman  by  248  majority  out  of  a  Democratic  vote  of  1,800, 
and  there  were  not  any  Republican  votes  in  it  either.  Mr.  Chairman,  that  justifies  me  in 
taking  the  position  which  I  do  take.  On  behalf  of  the  true,  loyal  Democrats  of  Amherst, 
on  behalf  of  the  true,  loyal  Democrats  of  Virginia,  I  ask  this  Convention,  which  is  com- 
posed, I  believe,  of  eighty-eight  Democrats  and  twelve  Republicans,  I  ask  you  Democratic 
brethren  to  stand  by  your  pledge. 

Mr.  Chairman,  let  us  see  something  about  the  vote  at  the  election  in  May,  1900,  when 
the  question  of  the  Constitutional  Convention  was  voted  upon.  There  were  77,362  votes 
cast  out  of  how  many?  Four  hundred  and  forty-seven  thousand  five  hundred  and  one 
votes.  Mr.  Chairman  and  gentlemen  of  the  committee,  I  submit  to  you  for  your  con- 
sideration that  that  is  a  mighty  small  vote.  Gentlemen  on  this  floor  who  make  so 
much  fuss  about  the  people  being  with  them  should  consider  for  a  moment  the  silent 
vote  in  this  State  that  was  not  expressed  at  the  election  in  May,  1900.  They  should  ask 
themselves  where  will  that  vote  be  at  the  next  election  if  they  do  not  stand  up  to  their 
pledge  declared  at  Norfolk. 

Now,  bear  in  mind  another  thing.  The  cities  carried  the  Constitutional  Convention. 
I  believe  fifty-odd  counties  out  of  the  hundred  voted  against  it.  The  Ninth  District  voted 
against  it.  The  Valley  counties  voted  against  it,  though  not  all  of  them.  Piedmont  and 
the  black  belt  voted  for  it,  and  not  all  of  Piedmont.  Now,  gentlemen  of  the  committee, 
and  most  of  you  are  true  blue  Democrats,  I  ask  you  to  consider  these  questions  when  you 
come  to  cast  your  votes.  Consider  your  position,  consider  the  position  of  the  Democratic 
party.   Are  you  going  to  keep  that  pledge  or  not? 

I  wish  to  make  another  remark.  I  am  glad  my  friend,  the  editor  of  the  Lynchburg 
News,  is  upon  the  floor  of  this  Convention.  I  run  a  one-horse  county  paper.  Most  of  you 
know  what  that  means.  After  opposing  in  the  columns  of  my  paper  the  Constitutional 
Convention  in  every  legitimate  way  that  I  knew  how,  before  the  Norfolk  Convention,  then 
after  the  Norfolk  Convention  I  went  back  home.  The  New  Era,  of  which  I  am  proprie- 
tor, and  the  Lynchburg  News,  of  which  the  gentleman  from  Lynchburg  (Mr.  Glass)  is 
proprietor,  exchange.  I  do  not  know  whether  my  friend  reads  very  closely  the  editorials 
in  the  Era,  but  I  know  I  read  his  editorials  very  closely,  and  when  I  get  hard  up,  which 
is  very  frequently,  I  rob  him  of  a  few  of  the  best  ones. 

I  came  out  the  next  week  after  the  Norfolk  Convention  in  a  leading  editorial,  as  I 
called  it,  claiming  that  the  Democratic  party  had  pledged  itself  to  submit  the  new  Con- 
stitution to  the  present  voters.  I  wish  now  to  ask  my  friend  of  the  Lynchburg  News  why 
did  he  not  come  out  and  say,  "Campbell,  of  the  Neiv  Era,  is  wrong"?  That  was  before 
the  election.  Why  did  he  not  come  out  and  say  "the  New  Era  is  wrong;  that  is  not  the 
pledge  of  the  Norfolk  Convention."  If  he  did  I  never  saw  it,  and  the  New  Era  and  the 
Lynchburg  News  exchange. 

I  am  a  close  reader  of  the  News,  and  of  its  editorial  columns  especially,  because,  as  I 
indicated  just  now,  I  frequently  get  good  food  for  thought  from  those  columns.  If  there 
was  an  expression  in  the  columns  of  the  News,  of  Lynchburg,  before  the  May  election  of 
1900  as  to  the  construction  which  the  gentleman  now,  I  believe,  puts  upon  the  Norfolk 
pledge,  I  never  saw  it,  and  I  have  heard  other  gentlemen  say  they  never  saw  it.  I  say 
that  then  and  there,  to  have  been  fair  with  the  people,  was  the  time  when  the  gentleman 
should  have  stated  his  construction  of  the  pledge  made  at  Norfolk. 

Now,  Mr.  Chairman,  I  wish  to  say  in  conclusion  that  as  a  Democrat  I  stand  squarely 
upon  the  Norfolk  pledge;  the  Democrats  whom  I  have  the  honor  to  represent  upon  this 
floor  stand  squarely  upon  the  Norfolk  pledge;  and  I  tell  you  now  that  if  a  majority  of 
this  Convention,  who  are  Democrats,  go  back  on  the  Norfolk  pledge,  you  will  deceive  the 
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Democrats  whom  I  represent  on  the  floor,  and  I  believe  you  will  deceive  the  Democratic 
party  of  this  State. 

Mr,  Chairman,  I  beg  you  to  stand  by  the  pledge  made  at  Norfolk.  Some  one  has  said 
that  a  party  platform  is  made  to  get  in  on  and  not  to  stand  on,  but  I  hope  that  is  not  the 
case  with  the  Democrats  of  Virginia.  I  hope  that  is  not  the  case  with  the  Democratic 
members  of  this  Convention.  But,  Mr.  Chairman  and  gentlemen  of  the  committee,  I 
appeal  to  you,  I  urge  you,  I  ask  you,  I  beg  you,  to  stand  by  the  pledge  made  at  the  Nor- 
folk Convention,  and  if  you  do  our  Democratic  ticket  this  fall  will  sail  in  with  an  old- 
time  Democratic  majority,  and  Virginia  for  many  years  to  come,  if  not  forever,  eternally, 
will  remain  in  the  Democratic  column.  (Applause.) 

I  thank  you,  Mr.  Chairman  and  gentlemen. 

Mr.  Marshall:  I  regret  exceedingly,  Mr.  Chairman,  that  I  am  unable  to  go  on  this 
morning  as  I  had  contemplated  doing.  The  Convention,  I  am  sure,  will  suffer  nothing  on 
that  account.  I  am  not  vain  enough  to  conceive  that  I  can  add  anything  to  the  long- 
drawn-out,  highly  creditable  and  highly  instructive  discussion  that  we  have  had. 

But,  while  I  am  on  my  feet,  suffering  intense  pain  as  I  do,  I  know  and  recognize  that 
among  all  the  contributions  which  the  Saxon  people  have  made  to  the  muniments  of  con- 
stitutional government,  the  most  difficult  task  they  have  had  to  perform  in  their  con- 
quests and  achievements  has  been  the  construction  of  written  constitutions. 

I  do  not  share  the  alarm  that  certain  gentlemen  upon  this  floor  take  as  to  the  politi- 
cal disaster  which  is  to  follow  if  a  certain  course  is  taken.  I  recognize  that  this  is  aa 
assemblage  of  patriotic  Virginians.  I  recognize  their  right  to  differ  upon  this  great  ques- 
tion, and  in  that  difference  I  do  not  see  that  there  lurks  any  serious  disaster. 

I  was  not  born  in  the  Democratic  party  as  some  of  you  gentlemen,  and  which  you 
have  proudly  asserted  upon  the  floor  of  this  Convention.  My  father  was  a  follower  of  the 
fortunes  of  Henry  Clay,  through  thick  and  thin,  and  generally  through  thin.  (Laughter.) 
But  I  joined  the  Democratic  party  in  my  young  manhood,  and  I  do  not  believe  if  the 
Democratic  party  would  even  proclaim  this  document  that  Andrew  Jackson  Montague, 
Mr.  Willard  and  Mr.  Anderson  would  fail  to  achieve  a  signal  victory  at  the  polls  in  th© 
autumn.  (Applause.) 

While  I  am  on  my  feet  I  wish  to  say  that  I  have  no  quarrel  with  my  long-life  friend, 
the  distinguished  delegate  from  Wise  county  (Mr.  Ayers).  There  was  too  much  that  he 
said  that  was  unanswerable.  I  wish  I  could  say  the  same  for  the  distinguished  political 
acrobat  from  Washington  county  (Mr.  Summers)  who  sits  behind  me  here  and  who  spoke 
on  last  Saturday.  He  seemed  to  have  serious  apprehensions,  and  called  out  lustily: 
"Be  quiet,  be  quiet;  there  is  a  funeral  going  on."  I  admit  that  there  is;  and  if  you  make 
any  more  such  speeches  as  you  did  you  will  have  a  royal,  regal  burial  on  the  ides  of 
November  next.  The  Democratic  party  will  put  you  face  down,  so  that  if  you  do  happen 
to  waken  you  will  have  to  scratch  the  far  way  through  before  you  get  out.  (Applause 
and  laughter.) 

I  hope,  Mr.  Chairman,  that  I  shall  be  able  to  go  on  at  some  future  day  and  give  some 
reasons  why  I  think  it  would  be  better  policy  to  submit  the  Constitution  to  the  people. 
I  believe  the  observance  of  a  pledge  or  a  promise  is  incumbent  upon  a  people.  It  was  the 
observance  of  pledges  and  promises  that  gave  birth  in  the  years  gone  by  to  knighthood, 
to  chivalry,  and  to  those  things  that  have  aided  our  race  in  its  great  struggle  from  lower 
levels  to  higher  altitudes.  I  believe  in  this  case  the  people  of  Virginia  will  be  better 
satisfled  by  our  standing  by  the  pledges  made  at  Norfolk  than  if  the  Convention  sends 
this  Constitution  back  to  a  restricted  electorate. 

But,  Mr.  Chairman,  increasing  pain  admonishes  me  that  I  must  cease.  (Applause.) 

The  Chairman:    What  is  the  pleasure  of  the  committee? 

Mr.  Wysor:  Mr.  Chairman,  I  rise  merely  for  the  purpose  of  getting  the  floor  and 
asking  the  Convention  to  allow  me  to  conclude  to-morrow  the  debate  on  my  resolution. 
Of  course,  if  any  gentleman  wishes  to  speak  to-day,  it  will  be  my  pleasure  to  yield  the 
floor  to  him.    I  am  not  in  shape  to-day  to  speak  on  the  resolution.    I  had  no  idea  the 
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debate  would  close  so  soon,  and  hence  I  have  neither  nay  authorities  nor  my  notes  with 
me  at  present. 

Personally,  I  do  not  care  to  spea.k  on  the  resolution,  but  as  it  has  been  attacked 
from  so  many  sources  and  in  so  many  ways,  I  think  it  appropriate  that  I  should  defend 
it.  Many  of  its  friends  in  the  Convention  and  those  who  propose  to  support  it  say  it  has 
been  offered  prematurely.  It  has  not  only  been  attacked  by  its  enemies,  but  to  a  certain 
extent  by  its  friends;  and  as  it  is  my  poor  little  resolution  I  desire  to  close  the  debate 
upon  it. 

As  I  said,  I  did  not  rise  to  speak  at  all  to-day,  but  simply  to  ask  that  privilege  of 
the  Convention.  I  could  have  spoken  before  now.  I  have  tried  to  encourage  all  gentle- 
men who  desired  to  speak  on  it  to  speak.  I  have  been  observing  the  rule  which  I  find  in 
the  book — I  am  no  parliamentarian — providing  that  a  member  who  has  spoken  once  can- 
not speak  again  until  every  other  member  who  wishes  to  speak  has  spoken.  I  have  been 
hampered  by  that  rule.   I  could  not  speak. 

The  committee  rose,  and  the  Convention  adjourned  until  to-morrow,  Wednesday, 
September  4,  1901,  at  12  o'clock  M. 


WEDNESDAY,  September  4,  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  C.  P.  Scott,  of  Richmond. 

Resolutions  were  offered  by  Mr.  W.  A.  Anderson  on  Submission  of  Constitution;  by 
Mr.  O'Flaherty  on  Contingent  Fund,  Payments  from  State  Treasury  and  on  Account  of 
State  Officers. 

On  motion  of  Mr.  Pettit,  the  Convention  resolved  itself  into  a  committee  of  the  whole 
upon  the  report  of  the  Committee  on  Preamble  and  Bill  of  Rights.  Mr.  Turnbull  in  the 
chair. 

Mr.  Wysor:  Mr.  Chairman,  it  is  with  unfeigned  diffidence  that  I  again  address  the 
committee  of  the  whole  on  the  question  of  submission.  The  debate  has  been  protracted 
and  the  patience  of  the  committee  has  been  sorely  tried. 

As  to  the  debate  between  the  gentleman  from  Petersburg  (Mr.  Cameron)  and  myself, 
I  would  be  perfectly  content  to  leave  it  in  its  present  status,  and  let  an  enlightened  and 
intelligent  public  decide  how  far  he  has  answered  the  arguments  made  by  me  before  this 
committee  on  August  the  2d.  But  as  the  resolution  which  I  have  offered  has  been 
attacked  from  so  many  sources  and  in  so  many  ways,  I  think  it  is  peculiarly  appropriate 
that  I  should  defend  it. 

The  gentleman  from  Chesterfield  (Mr.  Hancock)  the  other  day  said  he  had  as  much 
right  to  close  the  discussion  on  my  resolution  as  I  have  myself.  I  differ  with  him  on  that 
point,  but  I  want  it  distinctly  understood  that  I  am  not  now  undertaking  to  close  the 
debate  on  the  resolution.  Any  gentleman  who  wishes  hereafter  to  speak,  so  far  as  I  am 
concerned,  either  for  or  against  it,  is  at  perfect  liberty  to  do  so.  I  am  speaking  now 
because  the  time  for  the  debate  has  been  limited  by  the  convention,  and  it  is  necessary 
for  me  to  speak,  if  that  rule  is  continued  in  force,  in  order  to  defend  the  resolution. 

I  have  been  following  the  rule  which  I  find  in  our  book  of  rules,  which  says:  "No 
member  shall  speak  more  than  twice  on  the  same  question  without  leave,  nor  more  than 
once  until  every  other  member  intending  to  speak  shall  have  spoken."  I  have  been  gov- 
erned by  that  rule  in  committee  of  the  whole.  It  is  true  I  have  indulged  in  interrogato- 
ries. When  I  first  made  a  speech  in  the  Convention  that  weapon  was  used  upon  me  con- 
siderably, and  I  concluded  that  I  would  try  what  virtue  there  was  in  it. 

I  wish  to  read  some  of  the  language  of  the  gentleman  from  Chesterfield  from  the 
official  record.   He  said: 

What  right  has  the  gentleman  from  Pulaski  (Mr,  Wysor)  to  say  that  he  is  to  close 
the  debate?  He  has  spoken  about  two  days,  and  I  suppose  he  would  take  two  days  more 
to  conclude  in  replying  to  the  gentleman  from  Petersburg  (Mr.  Cameron).    He  aimed 
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his  remarks  nearly  the  whole  of  the  first  day  he  was  speaking  here  ai  the  gentleman 
from  Petersburg  and  then  took  a  part  of  another  day. 

Xow.  the  gentleman  from  Chesterfield  was  drawing  largely  on  his  imagination.  I 
did  not  speak  two  days.  I  spol^e  one  day,  for  about  two  hours,  without  intermission.  He 
says  that  I  addressed  nearly  all  my  remarks  on  the  first  day  to  the  gentleman  from 
Petersburg.  Not  more  than  ten  or  fifteen  minutes  of  the  time  were  my  remarks  ad- 
dressed to  the  gentleman  from  Petei'sburg, 

If  the  gentleman  from  Chesterfield  wants  an  option  on  my  discussion  with  the  gen- 
tleman from  Petersburg  I  can  let  him  haA"e  it,  I  do  not  mean  to  underestimate  his  ability 
at  all.  nor  do  I  mean  to  speak  from  personal  experience.  I  think  the  gentleman  from 
Chesterfield  is  a  very  able  man.  I  enjoyed  his  speech  very  much,  especially  as  it  was 
made  on  my  side  of  the  case.  But  if  he  does  engage  in  debate  with  the  gentleman  from 
Petersburg,  he  will  pardon  me  for  expressing  the  fear,  not  that  it  would  be  so,  but  that 
it  might  be  that  after  he  got  through  he  might  feel  somewhat  like  the  parrot  upon  whom 
a  gentleman  threw  a  bucket  of  water  and  addled  and  dazed  it.  It  was  a  talking  parrot, 
and  when  it  came  to  itself  it  said:  "Where  was  I  when  that  cyclone  struck  me?" 
(Laughter.,) 

The  gentleman  from  Petersburg  i  Mr.  Cameron)  says  that  I  criticised  nearly  every- 
thing he  said.  In  that  he  is  mistaken.  I  criticised  the  unsound  parts  of  his  speech.  It 
is  true  that  nearly  all  of  it  was  unsound,  and,  therefore,  technically  speaking,  he  is  cor- 
rect. (Laughter.;) 

I  want  also  to  say  that  I  did  not  begin  the  disctission  with  the  gentleman  from 
Petersburg.  I  did  not  come  down  here  to  get  into  any  discussion  with  him.  I  came  down 
here  to  assist  in  making  a  Constittition,  and  God  knows  how  well  I  am  getting  along. 
I  Laughter.) 

It  is  said  that  God  created  the  heavens  and  the  earth  in  six  days.  How  long  is  it 
going  to  take  us  to  make  a  Constitution?  A  fair  interpretation  of  that  Scripture,  how- 
ever, is  said  to  be  that  the  word  '•day''  means  an  age,  and  you  will  notice  in  reading  the 
Scripture  that  every  day  when  it  winds  up  it  says,  "The  glory  of  the  morning  and  the 
evening  were  the  first  day:  the  glory  of  the  morning  and  the  evening  were  the  second 
day,"  and  so  on.  Xo  matter  how  long  we  may  be  here,  if  at  the  end  of  every  stage  we  can 
say.  "The  glory  of  the  morning  and  the  evening  were  the  first  day;  the  glory  O'f  the  morn- 
ing and  the  evening  were  the  second  day,"  and  so  on,  and  then  after  our  work  has  been 
finished  look  upon  it  and  be  able  to  say  that  it  is  good  and  then  rest  from  our  labors,  we 
will  be  justified  by  the  great  people  of  this  great  Commonwealth. 

Mr.  Walker:  Will  the  gentleman  permit  me  to  ask  him  what  edition  of  the  Bible  he 
is  quoting  from? 

I\Ir.  Wysor:  I  am  quoting  from  the  old  edition,  from  which  your  father  and  your 
mother  got  their  religion.  (Laughter.) 

[  said  that  the  gentleman  from  Petersburg  began  on  me  by  delivering  a  caustic  reply 
to  a  speech  which  I  had  made  on  the  oath  question,  and  then  I  thought  to  myself:  "'Lay 
on.  [Macduff,  and  damn'd  be  him  that  first  cries,  "Hold,  enough!'  "  (To  Mr.  Walker)  I  am 
not  now  quoting  from  the  Bible,  sir,  at  all.  (Laughter.)  I  was  quoting  from  Shake- 
speare, the  great  dramatist,  and  if  anybody  is  cursing  it  is  not,  I,  it  is  he.  You  cannot 
make  a  point  of  order  on  me.  You  frequently  make  them,,.  You  canno't  make  it  on  him, 
because  he  is  dead.  (Laughter.) 

I  wish  to  say  just  at  this  point  that  nobody  regrets  more  than  I  do  that  the  gentle- 
man from  Washington  (Mr.  Summers),  in  espousing  the  resolution  which  I  had  offered 
in  this  Convention,  should  see  fit  to  make  a  personal  attack  upon  the  gentleman  from 
Petersburg.  You  cannot  answer  men's  arguments  by  a  personal  attack.  Furthermore, 
the  gentleman  from  Petersburg  did  not  merit  or  deserve  it.  He  certainly  has  been  cour- 
teous in  debate.  AMien  he  tmdertakes  to  make  a  deadly  thrust  he  first  crushes  a  flower 
or  smells  a  bottle  of  perfume,  and  then  drives  his  rapier  home,  accompanied  by  refined 
language  and  elegant  expression.  (Applause.)  The  gentleman  from  Petersburg  in  Ms 
remarks  wanted  to  know  upon  what  meat  I  had  fed  that  I  had  grown  so  great.   "^Tiy,  lie 
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Is  the  man  who  has  grown  great.  He  is  the  sovereign;  I  am  the  subject.  I  am  the  ser- 
vant of  the  people.  That  is  my  position  here.  Why,  did  not  the  papers  here  load  him 
for  three  or  four  weeks  during  the  recess,  and  it  took  them  a  whole  week  after  the  Con- 
vention convened  to  pull  him  off?  I  thought  he  was  going  to  be  loaded  with  lyddite  or 
dynamite,  and  I  just  put  the  prow  of  my  vessel  to  him  in  the  hope  that  he  might  not  hit 
me  a  broadside.  The  result  of  it  was  that,  so  far  as  I  observed,  his  shells  went  over  my 
kead  into  the  sea  beyond;  and  now  I  quote  the  language  of  the  President,  which  the  gen- 
tleman from  Petersburg  quoted: 

All  the  clouds  that  lowered  upon  my  house  

Are  

In  the  deep  bosom  of  the  ocean  buried. 

But  to  come  to  the  question,  he  wants  to  know  upon  what  meat  I  feed.  He  is  going 
to  be  a  sovereign,  indeed,  that  he  should  investigate  my  culinary  establishment.  (Laugh- 
ter.) What  right  has  he  to  ask  me  the  question  upon  what  meat  I  feed?  As  he  has 
asked  it,  I  hope  his  sovereignty  will  permit  me  to  ask  him  a  question  before  I  answer 
him.  It  is  this:  Of  what  milk  do  you  drink?  I  get  no  reply.  Judging  from  the  argu- 
ments he  makes  on  the  Constitution  I  think  he  drinks  skimmed  milk.  (Laughter.) 

Now,  upon  what  meat  do  I  feed?  The  gentleman  from  Richmond  (Mr.  Waddill)  an- 
swered that  the  other  day.    I  eat  fish. 

Now,  before  proceeding  to  the  discussion  of  the  resolution  in  regular  order  I  want  to 
notice  the  speeches  of  the  gentleman  from  Lancaster  (Mr.  Dunaway)  and  the  gentleman 
from  Prince  Edward  (Mr.  Mcllwaine).  When  the  gentleman  from  Winchester  (Mr. 
Harrison)  made  a  speech  here  the  other  day  I  was  told  that  the  gentleman  from  Prince 
Edward,  in  a  joking  and  good  humored  way,  said  that  the  gentleman  from  Winchester 
was  a  heretic.  Now,  of  all  the  heresies  that  have  ever  been  advocated  in  this  Convention, 
the  very  worst  has  been  advocated  by  those  two  reverend  and  respected  gentlemen.  It 
is  true  the  lawyers  have  advocated  some  that  are  very  bad.  And  while  it  was  all  being 
done  I  thought  of  that  passage,  not  from  the  Bible,  but  from  the  great  dramatist  again, 
which  is  found  in  the  Merchant  of  Venice: 

In  law,  what  plea  so  tainted  and  corrupt 
But,  being  seasoned  with  a  gracious  voice. 
Obscures  the  show  of  evil?    In  religion, 
What  damned  error,  but  some  sober  brow 
Will  bless  it  and  approve  it  with  a  text. 
Hiding  the  grossness  with  fair  ornament? 

Let  us  take  up  the  speech  of  the  gentleman  from  Lancaster.  I  could  not  get  him  to 
state  what  he  wanted.  He  does  not  know  to-day  what  he  wants.  He  said  he  would  not 
tell  any  man. 

I  could  not  get  out  of  him  what  he  wanted,  but  he  finally  wound  up  with  this  remark- 
able statement,  that  he  expected  that  w6  would  probably  submit  this  Constitution  to  a 
Democratic  primary.  Now,  the  gentleman  from  Montgomery  (Mr.  Thomas  L.  Moore)  was 
right  when  he  said  "that  is  politics."  Think  of  that,  my  countrymen,  when  we  are  sent 
here  not  to  establish,  but  to  frame  a  fundamental  law  for  your  State,  for  all  the  people 
of  your  State.  Think  of  one  of  the  delegates  here  saying  that  he  intended  to  vote  to  make 
it  entirely  and  peculiarly  a  party  question  and  submit  it  to  his  party  in  a  primary.  Is 
that  statesmanship?  Is  that  the  way  that  constitutions  are  framed?  Are  such  positions 
as  that  good  for  a  great  Commonwealth  and  a  great  country?  Is  it  proposed  to  put  a 
fundamental  law,  which  applies  to  every  individual  in  your  Commonwealth,  in  the  hands 
of  partisans?  Who  would  approve  such  a  course  among  a  free  and  independent  people? 
When  a  man  comes  to  a  Constitutional  Convention  he  is  supposed,  whatever  may  be  his 
politics,  to  shed  such  feelings  as  that  and  to  measure  up  to  the  occasion. 

Can  a  man  advocate  a  worse  heresy?  He  can,  because  the  gentleman  from  Prince 
Edward  did  it.  When  he  argued  in  the  presence  of  this  bcMiy  he  simply  ran  into  an  error 
of  the  gravest  kind;  that  is  all.   What  did  the  gentleman  from  Prince  Edward  say?  He 
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got  up  here  and  said  it  did  not  matter  if  the  Norfolk  Convention  had  made  a  promise;  if 
we  had  the  power  to  proclaim  the  Constitution  we  could  morally  do  it;  that  we  would 
violate  no  obligation. 

Now,  there  have  been  gentlemen  arguing  here  that  they  do  not  violate  this  promise 
by  submitting  the  Constitution  to  an  abridged  electorate,  though  I  cannot  see  how  they 
could  make  that  argument.  Some  of  them  say  that  they  want  to  get  further  instructions 
from  our  constituency  on  this  subject.  But  how  the  gentleman  from  Prince  Edward 
could  ever  reach  the  conclusion  that  if  the  party  had  made  a  promise  the  votaries  of  that 
party  could  come  here  and  violate  it  and  not  violate  a  moral  obligation  I  cannot  see.  It  is 
the  very  highest  honorary  obligation. 

How  can  you  bind  a  party?  You  cannot  bind  it  with  hickory  withes.  You  cannot  bind 
it  by  law.  You  can  bind  it  in  no  other  way  but  by  its  honor.  The  gentleman  ought  to 
read  international  law,  the  laws  of  nations.  How  are  nations  bound?  You  cannot  bind 
them  except  by  their  honor,  and  they  try  to  make  one  another  keep  their  promises.  Let 
a  foreign  power  break  an  obligation  to  the  United  States  and  the  United  States  navies  and 
armies  will  make  it  keep  it.    But  you  cannot  do  that  with  parties. 

What  is  the  gentleman  from  Prince  PJdward  going  to  do  with  the  brilliant  statesmen 
and  orators  who  appeared  on  the  rostrum  before  the  people  and  told  them  that  that  was  a 
promise,  and  that  they  would  submit  the  Constitution  to  the  people,  and  all  the  people? 
Is  he  going  to  allow  them  to  violate  their  personal  honor?  A  man  may  do  many  things. 
He  may  have  a  great  many  faults,  and  we  all  have  them.  If  it  were  not  for  mercy  I  am 
not  sure  now  but  that  few  of  us  would  see  salvation.  But  when  a  man  goes  to  violating 
his  promise,  when  he  goes  to  violating  his  personal  honor  to  the  great  people,  he  has  gone 
about  as  far  as  a  man  can  go.  The  people  will  hold  him  strictly  responsible  for  it,  and  in 
the  end  they  will  hold  any  party  responsible  that  does  it.  If  they  do  not  they  are  not  a 
good  people.  That  is  the  only  way  to  rebuke  a  violation  of  a  promise.  You  cannot 
punish  a  party  by  taking  it  and  trying  it  at  court.  It  is  punishable  only  by  public  senti- 
ment. 

Now,  that  is  the  position  taken  by  those  two  gentlemen.  They  did  not  mean  it.  They 
just  ran  into  these  errors  in  debate.  They  are  not  used  to  Constitutional  Conventions. 
They  were  switched  off  into  these  errors.  I  have  the  highest  respect  for  them.  No  man 
thinks  more  highly  of  them  than  I  do.  If  I  could  I  would  hitch  both  of  their  wagons  to  a 
star  and  pull  them  aloft  into  "empyrean  realms,  where  ether  pure  surrounds  and  elysian 
prospects  rise."  (Applause.) 

The  resolution  under  consideration  involves  great  questions.  It  involves  questions 
like  these:  Have  the  people,  like  Esau,  famished  from  a  long  hunt,  sold  their  birthright 
for  a  mess  of  pottage?  Have  they  listened  to  the  song  of  some  siren  until  she  has  trans- 
formed them  into  beasts?  They  were  once  strong  like  Samson,  who  slew  a  lion  in  the 
way.  Have  they  divulged  the  secret  of  their  strength  to  some  sorceress,  to  some  Delilah, 
and  are  their  eyes  now  punched  out  and  are  they  now  toiling  like  poor  blind  Samson, 
with  his  eyes  punched  out  at  the  mill  of  Gaza? 

The  question  here  is  the  right  of  the  people  to  rule;  and  it  is  a  great  question.  It  is 
the  question  of  the  right  of  the  people  to  govern.  There  is  no  other  question  that  stands 
out  in  history  like  that  question,  and  it  is  the  greatest  question  that  can  confront  a  peo- 
ple— the  very  greatest.    It  has  been  sealed  by  the  blood  of  patriots. 

I  am  surprised  that  the  eloquent  and  able  gentleman  from  Staunton  (Mr.  Braxton) 
has  not  had  something  to  say  on  it,  but  he  sits  here  silent  as  a  grave-yard.  I  wish  I 
could  make  him  move.  I  tried  once  to  make  a  terrapin  move  in  the  road,  and  by  hook  or 
crook  I  could  not  get  it  to  do  so.  I  put  some  fire  upon  its  back.  It  moved.  I  do  not  mean 
to  say  that  I  am  going  to  put  any  fire  upon  the  back  of  the  gentleman  from  Staunton, 
because  I  think  too  much  of  him.  I  should  like  to  take  him  out  into  my  country,  and 
take  him  up  on  some  great  mountain,  not  like  the  devil,  because  I  am  no  devil,  and  he  is 
no  saint  (laughter),  and  let  him  look  abroad,  with  his  hat  off.  I  should  like  to  see  him 
there  with  his  auburn  hair  glowing  in  the  autumnal  sun.  He  would  be  a  thing  of  beauty 
and  a  joy  forever.  (Laughter.) 

The  gentleman  from  Richmond  said  I  was  a  people's  man.   I  plead  guilty  to  the  soft 
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impeachment.  The  people,  according  to  the  views  of  some  gentlemen  here,  while  they  can 
fight  in  war  and  while  they  can  support  a  Convention,  are,  so  far  as  concerns  the  making 
of  a  Constitution,  infants.  It  is  a  rule  of  law  that  no  infant  can  be  impleaded  in  any 
court  without  having  a  guardian  at  law.  You  have  impleaded  this  infant  here,  and  I 
simply  ask  the  poor  privilege  of  being  its  guardian  at  law.  I  will  do  it  without  money 
and  without  price,  and  it  should  be  the  duty  of  this  high  body  to  protect  its  estate. 

This  is  a  great  question,  and  great  speeches  have  been  made  on  it  by  other  gentlemen. 
I  have  enjoyed  their  speeches  pro  and  con,  and  I  believe  they  are  all  sincere  in  the  posi- 
tions they  take.  The  gentleman  from  Petersburg  (Mr.  Cameron),  we  must  all  admit, 
shows  great  versatility  in  the  use  of  the  English  language.  Acording  to  his  own  words, 
he  can  take  the  English  language  and  perform  acrobatic  feats  with  it  along  the  edge  of 
an  oath.  When  he  comes  to  a  big  question  of  constitutional  law  which  stands  before  him 
like  a  rampart,  he  just  turns  a  double  somersault,  leaps  over  to  the  other  side  on  his  feet, 
and  keeps  on  talking.  (Laughter.)  If  the  English  language  were  a  gymnastic  pole  he 
could  make  a  fortune  at  the  Casino  or  Bijou  Theatre.  I  have  often  wished,  though  I  do 
not  suppose  it  will  happen,  that  he  would  reply  to  the  gentleman  from  Washington  (Mr. 
Summers),  who  assailed  him,  and  then  you  would  see  a  man  using  the  English  language 
to  skin  the  cat.    (Laughter  and  applause.) 

But  I  want  to  say  to  the  gentleman  from  Petersburg  that  versatility  in  language  is 
not  argument.  It  is  not  always  eloquence.  The  gentleman  from  Petersburg  and  the 
speaker  would  both  profit  by  this  passage  from  Webster  in  his  masterpiece  upon  JefEerson 
and  Adams : 

True  eloquence,  indeed,  does  not  consist  in  speech.  It  cannot  be  brought  from  far. 
Labor  and  learning  may  toil  for  it,  but  they  will  toil  in  vain.  Words  and  phrases  may  be 
marshaled  in  every  way,  but  they  cannot  compass  it.  It  must  exist  in  the  man,  in  the 
subject,  and  in  the  occasion.  Affected  passion,  intense  expression,  the  pomp  of  declama- 
tion, all  may  aspire  after  it;  they  cannot  reach  it.  It  comes,  if  it  come  at  all,  like  the 
outbreaking  of  a  fountain  from  the  earth,  or  the  bursting  forth  of  volcanic  fires,  with 
spontaneous,  original,  native  force.  The  graces  taught  in  the  schools,  the  costly  orna- 
ments and  studied  contrivances  of  speech,  shock  and  disgust  men,  when  their  own  lives, 
and  the  fate  of  their  wives,  their  children,  and  their  country,  hang  on  the  decision  of  the 
hour.  Then  words  have  lost  their  power,  rhetoric  is  vain,  and  all  elaborate  oratory  con- 
temptible. Even  genius  itself  then  feels  rebuked  and  subdued,  as  in  the  presence  of  higher 
qualities.  Then  patriotism  is  eloquent;  then  self  devotion  is  eloquent.  The  clear  con- 
ception, outrunning  the  deductions  of  logic,  the  high  purpose,  the  firm  resolve,  the  daunt- 
less spirit,  speaking  on  the  tongue,  beaming  from  the  eye,  informing  every  feature,  and 
urging  the  whole  man  onward,  right  onward  to  his  object- —  this,  this  Is  eloquence;  or 
rather  it  is  something  greater  and  higher  than  all  eloquence,  it  is  action,  noble,  sublime, 
godlike  action. 

The  gentleman  from  Petersburg  in  his  last  argument  plants  himself  squarely  and 
firmly  on  the  Underwood  Constitution,  a  Constitution  which  in  his  first  speech  he  had 
riddled  from  the  beginning  to  the  end.  He  took  the  position  that  it  could  not  even  pre- 
scribe a  simple  oath  which  would  bind  succeeding  conventions;  and  yet  it  has  a  pro- 
vision in  it  which  he  construes  to  mean^  that  a  convention  which  is  assembled  under  it 
shall  proclaim  the  Constitution.  And  he  says  that  is  where  he  plants  his  feet.  If  that  is 
so,  could  you  put  in  a  constitution  a  provision  more  ultra  vires f  That  is  the  argument 
he  made  before  on  the  oath  question,  that  the  simple  requirement  of  an  oath  was  ultra 
vires,  which  is  not  true,  and  then  when  he  comes  back  to  it,  he  says  that  he  plants  his 
feet  on  a  provision  in  the  Underwood  Constitution  that  requires  a  proclamation  of  the 
Constitution. 

He  plants  his  feet  where  the  gentleman  from  Richmond  planted  his  feet.  I  was 
going  to  take  up  the  papers  here,  but  it  takes  so  much  time  to  read  from  them.  I  inter- 
rogated the  gentleman  from  Petersburg  when  he  was  making  his  speech  on  the  oath  ques- 
tion, and  asked  him  this  question:  "Can  you  put  in  the  Constitution  a  simple  oath  for  a 
succeeding  convention  to  take?"  He  said:  "No;  you  would  bind  posterity."  Then  he 
said:  "You  see  how  easily  I  answer  these  questions  of  sovereignty.  I  learned  it  at  my 
mother's  knee  and  from  my  father's  mouth." 

When  he  came  to  make  the  last  speech  I  interrupted  him  and  asked  him  if  he  said 
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that  when  he  placed  his  feei  on  this  provision  in  the  Underwood  Consiituiion.  and  he- 
said:  "Xo,  I  will  not  believe  I  said  it  until  you  produce  the  language  and  show  me  that 
I  said  it."  The  next  day.  courteous  gentleman  that  he  is,  after  he  had  seen  that  he  had 
said  it,  after  he  had  examined  the  official  record,  he  came  back  into  the  Convention  and 
acknowledged  that  he  had  used  the  language. 

There  is  your  great  leader  on  sovereignty.  There  is  the  man  who  led  you  astray  as 
to  whether  you  should  take  a  simple  oath  to  perform  your  duties.  He  now  comes  back  ta 
that  very  Constitution  which  you  call  the  black  and  tan  Constitution,  which  he  then 
despised,  and  plants  his  feet  upon  a  provision  which  I  will  comment  upon  after  awhile. 
He  puts  a  wrong  interpretation  upon  it.  The  provision  is  not  ultra  vires,  because  it  does 
not  mean  what  he  says.  It  does  not  mean  vrhat  the  gentleman  from  Hanover  (Mr.  Carter) 
says.  But  if  it  does  mean  v/hat  they  say.  it  is  ultra  vires,  it  is  contrary  to  republican 
institutions.  It  permits  one  convention  to  tie  all  posterity  and  prevents  you  from  ever 
allowing  the  people  to  pass  a  Constitution  by  their  vote.  Does  it  not?  You  could  not  get 
rid  of  it.   You  have  to  proclaim  it.   That  is  what  he  says  it  means. 

As  the  gentleman  from  Petersburg  (;:\Ir.  Cameron)  has  made  the  gentleman  from 
Hanover  (  3.1r.  Carter  i  his  exemplar,  I  will  reply  to  the  gentleman  from  Hanover,  but  I 
vs-ill  ask  the  gentleman  from  Petersburg  to  remain  quietly  in  his  seat,  because  before  I 
get  through  I  may  want  to  return  to  him.  The  •"elector  of  Hanover"  wanted  to  know  if 
I  agreed  with  the  gentleman  from  "Winchester  f^Mr.  Harrison)  in  the  position  which  ther 
latter  took.  I  did  not.  but  I  will  say  this:  If  the  gentleman  from  Hanover  was  right, 
the  gentleman  from  Winchester  was  right;  but  the  gentleman  from  Hanover  being  v/rong, 
the  gentleman  from  Winchester  was  wrong. 

What  was  the  gentleman  from  Winchester  doing?  The  law  is  simple.  The  law  is 
plain.  There  is  no  difficulty  about  it.  TMien  a  Constitution  contains  a  provision  for  the 
assembling  of  a  Convention,  which  is  not  ultra  vires,  you  follow  that  Constitution  in 
doing  so.  It  is  a  compact  of  the  people.  It  is  an  agreement  of  the  people.  If  it  has  no 
provision  in  it  at  all  about  calling  a  convention  the  Legislature  calls  it.  Why?  Because 
the  Legislature  has  all  the  reserved  rights  of  the  people. 

The  Constitution  of  the  United  States  is  an  instrument  of  enumerated  powers,  and 
the  United  States  has  no  other  powers  than  those  contained  in  the  Constitution.  But  the 
people  of  the  State  never  put  all  their  powers  in  the  Constitution.  They  do  not  do  it. 
They  put  in  very  few  of  them.  They  reserve  for  themselves  the  great  residuum  of  their 
power,  and  the  Legislature  has  all  their  power  except  what  is  taken  from  the  people  by 
the  Constitution  itself, 

The  gentleman  from  Winchester  sided  withr  the  gentleman  from  Petersburg  on  the 
oath  question,  and  the  gentleman  from  Petersburg  is  responsible  for  his  being  led  astray. 
What  position  did  the  gentleman  from  Winchester  take?  He  took  the  ground,  not  that 
the  gentleman  from  Hanover  took,  but  that  the  gentleman  from  Petersburg  and  others 
have  taken,  that  you  could  not  embody  in  a  Constitution  any  provision  that  bound  suc- 
ceeding conventions.  He  said  that  that  was  null  and  void.  That  is  what  the  gentleman 
from  Petersburg  has  taught  him.  Then  what  conclusion  did  he  reach?  That  being  null 
and  void,  there  is  no  provision  in  the  Constitution.  Where  will  we  go  then?  The  Legis- 
lature has  the  reserved  rights  of  the  people.  We  will  go  to  the  Legislature.  It  can  call 
it.  He  was  wrong,  because  I  will  show  before  I  get  through  that  the  provision  is  not 
ultra  vires. 

But  if  the  gentleman  from  Hanover  was  right,  the  gentleman  from  Winchester  was 
right.  What  did  the  gentleman  from  Hanover  say?  He  says  that  is  a  provision  by  which 
we  are  bound.  He  says  that  the  language  in  the  Constitution.  ■■'Shall  there  be  a  Conven- 
tion to  revise  the  Constitution  and  amend  the  same?"  is  a  mandate  from  the  people  to  do 
it;  and  I  say  without  fear  of  successful  contradiction  that  if  it  is  such  a  provision  as  that 
it  is  null  and  void,  and  the  gentleman  from  Winchester  is  right.  You  have  to  go  to  the 
Legislature  to  call  your  Convention.    You  can  go  nowhere  else. 

I  desire  to  follow  the  gentleman  from  Hanover  a  little  while  in  his  argument  before 
I  come  to  explain  that.  Not  only  does  he  take  a  wrong  position,  but  he  makes  wrong- 
deductions  from  his  own  position.   He  takes  a  wrong  premise  and  then  argues  incorrectlj^ 
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from  his  own  premise.  The  gentleman  from  Petersburg  paid  me  the  compliment  to  say 
that  I  was  logical;  that  if  you  gave  me  a  false  premise  I  would  come  to  a  proper  conclu- 
sion from  it. 

Now  let  us  take  up  the  argument  of  the  gentleman  from  Hanover.  What  does  he 
say?  He  says  that  that  is  an  express  mandate  of  the  people.  The  gentleman  from  Nor- 
folk asked  him  a  question,  and  it  ought  to  be  read  from  the  official  report  to  see  what  an 
argument  he  made  as  to  that.  The  gentleman  from  Norfolk  asked  him  in  substance  if 
the  Legislature  had  ordered  a  Convention,  not  in  pursuance  of  the  Constitution,  but  con- 
trary to  the  Constitution,  and  the  people  had  met  under  that  call  and  framed  a  Constitu- 
tion, would  it  be  a  legal  body?  "Oh,  yes."  That  was  his  argument.  "The  people  have  got 
together,  and  it  is  legal."  Who  could  take  a  more  erroneous  position  in  a  court  or  before 
a  body,  that  when  your  Constitution  provides  how  the  Convention  shall  be  called  (and 
the  gentleman  from  Hanover  admits  it  was  a  valid  provision)  a  lot  of  usurpers,  contrary 
to  the  compact,  contrary  to  the  agreement,  in  defiance  of  all  law  and  order,  could  assemble 
themselves  together,  and  if  the  people  would  vote  for  it  they  could  trample  a  written 
Constitution  under  their  feet  and  despise  it.  Nothing  short  of  the  greatest  revolution 
could  accomplish  such  a  result.  They  would  be  nothing  but  rioters,  usurpers,  defying  the 
written  Constitution  of  the  land. 

Let  us  follow  the  gentleman  from  Hanover  a  little  further  in  his  brilliant  and  able 
argument.  I  asked  him  this  question:  "Do  you  say  that  that  provision  in  the  Constitu- 
tion is  an  express  mandate  as  to  how  a  Convention  shall  be  held?"  "Yes."  "Does  it 
bind?"  "Yes."  Then  I  asked  him  this  question:  "It  means  to  proclaim?"  "Yes."  I 
asked  him  this  question:  "Could  you  submit  it  to  an  abridged  electorate?"  "Yes,  I 
think  so." 

Now,  let  us  examine  that.  Here  comes  a  gentleman  into  this  body  who  says  that, 
when  the  Constitution  contains  the  language,  "Shall  there  be  a  Convention  to  revise  the 
Constitution  and  amend  the  same?"  and  it  means  you  shall  amend  it.  Then  where  did 
he  get  the  power  to  submit  it  to  an  abridged  electorate?  Where  did  he  get  the  power  to 
submit  it  to  any  electorate?  When  the  people  have  said  to  him  in  so  many  words,  "You 
shall  proclaim  it,"  what  right  has  he  to  jeopardize  it  by  a  vote?  He  has  been  told  to  pro- 
claim it.  He  might  make  his  Constitution,  and  he  might  submit  it,  and  it  would  be  de- 
feated. Would  he  be  serving  his  constituency?  Would  he  be  obeying  the  mandate  of  the 
Constitution? 

Ah,  but  he  tried  to  evade  the  question  by  saying  that  he  thought  a  man  could  consult 
his  principal.  It  will  not  do  to  take  a  false  premise  if  you  want  to  reach  a  sound  conclu- 
sion. You  will  be  going  on  false  ground  all  the  way  through.  I  said:  "Could  you  do 
it?"  He  said:  "Oh,  yes;  I  could  refer  it  back  to  my  principal  and  ask  him  whether  it 
satisfied  him."  That  is  when  the  horse  illustration  came  up;  and  I  wish  to  say  to  the 
gentleman  from  Hanover  that  I  admire  the  good  humor  and  the  pleasant  way  in  which 
he  took  my  remark  about  the  horse  injected  into  his  speech,  which  was  meant  in  good 
humor  and  the  merest  spirit  of  fun. 

He  said:  "Suppose  I  buy  a  horse  for  you;  that  you  told  me  to  do  it;  that  I  must  do 
it;  that  you  trusted  the  whole  thing  to  me;  could  I  not  refer  it  back  to  you?"  I  said: 
"Then  you  would  have  to  refer  it  back  to  your  entire  constituency."  How  does  he  avoid 
that?  "No,"  he  says.  In  other  words,  if  six  men  employ  him  to  buy  a  horse,  he  will  go 
and  buy  the  horse  under  the  express  power  given  him,  and  will  not  know  whether  it  is  a 
good  horse  or  not.  It  might  not  be  a  good  one.  It  might  not  suit  all  of  the  six.  Five  of 
them  might  despise  the  horse.  It  might  be  an  old  clay  bank.  It  might  be  a  spotted  pony 
that  they  did  not  want,  and  that  five  of  them,  if  it  were  submitted  to  them,  would  not  take. 

But  the  gentleman  from  Hanover  goes  and  selects  one  of  the  six  and  says  to  him: 
"Does  this  horse  suit  you?"  "Yes,  that  horse  suits  me."  "Well,  I  will  buy  this  horse." 
What  are  the  five  going  to  say?  "We  authorized  you  to  exercise  your  judgment;  what 
have  you  done?  One  of  the  six  has  combined  with  you  against  the  five.  He  has  a  friend 
who  has  a  horse,  and  he  wants  to  sell  it  to  the  six.  He  has  broken  faith  with  us,  and  he 
has  gone  to  his  friend  and  told  him  to  sell  this  agent  the  horse,  and  you  have  combined 
with  him."   That  is  exactly  what  the  work  would  lead  to.   You  refer  a  thing  back  to  your 
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constituency,  if  you  refer  it  at  all.  He  had  no  right  to  refer  at  all  in  this  instance.  But 
making  a  Constitution  is  not  buying  a  horse.    It  is  not  like  it  exactly. 

When  the  people  tell  you  to  proclaim,  and  say,  in  so  many  words,  "you  shall  pro- 
claim," if  it  is  a  valid  provision,  you  must  do  it.  You  must  have  the  manhood  to  do  it. 
Give  me  the  power  to  proclaim  and  it  would  rfot  bother  me  a  bit;  I  could  proclaim;  but 
when  I  have  not  the  power  I  will  not  proclaim. 

Mr.  Cameron:  I  wish  to  know  w^hen  the  gentleman  arrived  at  the  conclusion  that  he 
did  not  have  the  power.  In  reading  his  circular  addressed  to  his  constituents  in  March 
last,  I  see  he  informs  them  that  the  Constitutional  Convention  when  assembled  would 
have  the  power  to  proclaim  a  Constitution. 

Mr.  Wysor:  That  is  true,  sir.  When  I  announced  in  a  circular  my  willingness  to 
serve  the  people  I  used  that  sentence,  which  I  was  frank  enough  to  have  printed  as  a 
part  of  my  remarks  in  the  Dispatch,  so  that  all  might  see  it.  I  used  the  expression,  "the 
Convention  has  the  power  to  proclaim  a  Constitution,"  and  the  next  sentence  commences, 
"But  see  to  it  that  you  send  a  delegate  there  who  will  prevent  them  from  doing  it." 

I  immediately  followed  that  circular  with  another  one  to  the  people,  in  which  I  told 
them  that  the  Convention  had  no  authority  to  proclaim.  Soon  after  I  came  to  Richmond 
I  printed  that  article  in  the  Richmond  Times.  My  position  has  not  been  hid  under  a 
bushel. 

Mr.  Cameron:    The  gentleman  then  changed  his  mind  on  the  subject? 
Mr.  Wysor:    Certainly,  after  investigation. 
Mr.  Cameron:  Yes. 

Mr.  Wysor:  The  question  had  comie  up  and  there  was  some  difficulty  among  the  peo- 
ple as  to  whether  the  Convention  could  proclaim  it  or  not,  and  in  writing  that  card  I 
used  that  language,  which  is  printed  in  my  speech  made  here  on  August  2d. 

When  interrupted  I  was  dealing  with  the  gentleman  from  Hanover.  I  was  arguing 
in  reference  to  the  position  taken  by  him  which  you  endorse.  As  to  the  ultra  vires  part 
of  that  provision,  if  the  construction  placed  on  it  by  the  gentleman  from  Hanover  is 
right,  I  avouch  the  gentleman  from  Petersburg  as  my  authority  that  it  is  ultra  vires.  But 
I  was  arguing  to  show  that  he  could  not  refer  it  to  the  abridged  electorate  if  he  had  the 
power  to  proclaim,  if  it  w^as  given  to  him  expressly  in  the  Constitution.  There  is  no  use 
arguing  that.   You  cannot  do  it.    You  violate  the  Constitution  itself  when  you  do  it. 

I  will  use  an  illustration  w^hich  now  occurs  to  me.  If  I  hire  a  man  to  curry  my 
horse,  I  give  him  power  to  curry  the  horse;  I  give  him  authority  to  curry  the  horse,  but 
I  have  a  right  to  see  the  horse,  and  he  must  bring  that  horse  to  me  so  that  I  can  see 
whether  he  has  been  curried  or  not,  if  I  intend  to  use  him;  and,  if  the  horse  is  not  cur- 
ried properly,  can  I  not  say  to  him:  "Go  curry  the  horse  again;  he  does  not  suit  me?" 
But  the  gentleman  from  Hanover  takes  the  position  that  if  I  give  a  man  the  right  to 
curry  my  horse  he  can  go  and  half  do  it  and  proclaim  to  the  world  that  he  has  curried 
him  and  receive  my  pay  and  not  allow  me  either  to  reject  or  ratify  his  work. 

I  want  to  follow  the  gentleman  from  Hanover  a  little  further.  The  gentleman  from 
Hanover,  in  winding  up  his  argument  on  the  supreme  power  of  this  Convention,  with 
which  the  gentleman  from  Petersburg  had  impressed  him,  used  this  language: 

The  Constitution  now  in  force  provides  that  the  Legislature  may  whenever  it  sees 
fit  submit  to  the  people  the  question  whether  or  not  a  Convention  shall  be  called  to  revise 
and  amend  ihe  Constitution.  In  pursuance  of  that  power  the  Legislature,  the  source  of  all 
power,  says  my  friend  from  Winchester,  did  the  entirely  unnecessary  thing,  according  to 
his  view,  of  submitting  to  the  people  of  Virginia  the  question  whether  or  not  there  should 
be  a  Convention  to  amend  and  revise  the  Constitution;  and  that  is  our  power,  that  is  our 
chart.   We  have  three  titles,  or  a  title  composed  of  three  leaves. 

We  have  a  title  composed  of  three  leaves! 
Mr.  Carter:    "Links"  it  should  be. 
Mr.  Wysor:  "Leaves"  you  have  it  here. 
Mr.  Carter:  "Links." 

Mr.  Wysor:  It  is  "leaves"  here.  I  prefer  it  should  be  "leaves";  that  is  the  way  I 
understood  you  to  utter  it. 
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Mr.  Carter:  No. 

Mr.  Wysor:  It  is  "leaves."  We  have  three  leaves.  If  I  had  any  doubts  about  origi- 
nal sin  and  the  fall  of  man  that  thing  would  convince  me  of  it.  Adam  tried  to  be  a 
sovereign.  He  ate  an  apple,  and  then  he  went  and  hunted  for  leaves,  but  he  did  better 
than  the  gentleman  from  Hanover.  Adam  got  enough  leaves  to  make  an  apron,  and  the 
gentleman  got  only  three.  (Laughter.) 

Now  we  will  go  back.  I  want  to  examine  that  provision  in  the  Constitution  and  see 
what  it  means:  "Shall  there  be  a  Convention  to  revise  the  Constitution  and  amend  the 
same."  That  is  a  valid  provision.  It  is  not  ultra  vires.  It  does  not  mean  that  you  shall 
proclaim  it. 

In  order  to  construe  an  instrum.ent  you  must  construe  the  whole  of  it  taken  in  con- 
nection with  all  the  facts  and  the  environment  of  its  adoption.  Here  is  a  Constitution 
which  a  military  power  allowed  you  to  vote  upon  when  it  considered  you  rebellious  sub- 
jects. That  shows  how  far  a  republican  government  will  protect  and  save  the  inalienable 
rights  of  the  people  even  when  a  Commonwealth  is  under  the  iron  heel  of  military  power. 

It  could  have  had  the  black  and  tan  Convention  proclaim  it,  clauses  and  all,  and 
fasten  it  upon  you  as  with  hooks  of  steel.  But  it  did  not  do  it.  It  submitted  it  to  an 
electorate,  to  the  enlarged  electorate.  It  did  what  we  called  a  crime,  a  position  from 
which  I  do  not  at  all  dissent,  by  giving  the  slaves  the  vote  at  that  time  when  they  were 
not  qualified  to  vote.  That  is  what  a  military  power  did.  As  the  vote  shows  there  were 
still  a  great  many  more  whites  than  negroes  in  the  State  of  Virginia,  and  persons  who 
had  engaged  in  rebellion,  who  had  gone  through  the  war.  A  military  power  allowed 
them  to  vote  upon  their  Constitution. 

I  reckon  it  had  power.  If  there  was  a  sovereign,  it  then  was  a  sovereign,  and  yet 
you  want  to  say  that  that  Convention,  so  organized,  so  impregnated  with  the  idea  that 
the  people  had  a  right  to  pass  upon  their  laws,  incorporated  into  its  Constitution  a  power 
that  would  allow  you,  if  you  ever  got  into  power,  by  simple  proclamation  to  undo  every- 
thing they  were  doing. 

The  gentleman  from  Hanover  speaks  of  amendments  to  the  Constitution  when  they 
are  not  made  through  a  regular  Convention  assembled.  How  are  they  made?  They  are 
submitted  to  the  people.  Is  not  that  the  way  in  which  amendments  are  made?  He  took 
that  position.  Said  he:  "If  you  are  going  to  amend,  why  do  you  do  it  in  that  way? 
That  is  the  way  the  people  vote  upon  amendments."  It  is  true  they  do  it  as  to  some 
paragraph  or  some  clause  which  they  want  to  revise  or  amend.  But  when  they  want  to 
revise  the  whole  Constitution,  to  look  over  every  part  of  it,  they  assemble  a  convention 
to  revise  and  amend  it,  and  to  submit  their  work  to  the  people.  That  language  means 
that  you  are  assembled  merely  for  the  purpose  of  framing  amendments,  not  to  establish 
them. 

I  wish  to  read  a  little  from  the  Kentucky  case,  which  was  introduced  into  this  body 
in  the  early  stages  of  the  debate  as  a  great  case  in  favor  of  proclamation,  when  there  is 
not  a  syllable  in  it  that  sustains  the  position.  I  want  to  read,  though,  on  this  point  as 
construing  this  clause.  The  Kentucky  act  had  language  almost  identical  with  our  Con- 
stitution, and  they  submitted  their  Constitution.  It  meant  that  it  was  the  purpose  simply 
to  have  them  look  over  the  Constitution,  to  examine  the  Constitution,  to  prepare  amend- 
ments, and  that  is  to  amend,  but  not  finally  to  enact,  and  then  to  submit  them  to  the 
people.  That  is  what  it  meant.  The  technical  construction  of  this  provision  of  our  Con- 
stitution is  the  only  hope  of  the  proclaimers  in  reason  or  in  law.  I  asked  them  (and 
there  is  not  a  member  in  this  Convention  but  knows  it)  to  produce  a  single  authority 
from  any  text  writer  or  any  adjudicated  decision  which  shows  that  a  Convention  has  a 
right  to  proclaim  a  Constitution,  unless  expressly  given  that  power  in  the  call.  And  have 
they  answered?  Have  they  produced  one  here?  Can  they  do  it?  They  can  trample  con- 
stitutional works  under  their  feet;  they  can  throw  them  out  of  the  window;  they  can 
kick  them  about  in  the  rotunda;  but  they  cannot  produce  any  authority  on  that  side  of 
the  question,  because  it  is  not  sound.  They  can  say:  "Oh,  we  believe  we  have  a  right  to 
proclaim." 

The  gentleman  from  Chesterfield  (Mr.  Hancock),  who  is  on  my  side,  and  who,  when 


DEBATES  OF  THE  COXSTITUTIOXAL  COXVENTIOX  OF  VIEGIXIA,  269 

he  once  believes,  will  never  unbelieve,  believes  we  have  the  power  to  proclaim  because 
he  voted  against  taking  the  oath,  and  he  will  keep  on  so  believing.  He  made  the  honor 
argument,  which  is  a  good  one.  He  made  a  fine  speech,  and  I  read  it  and  appreciated  it 
very  much,  except  the  part  on  proclaiming.  Oh,  yes,  he  will  keep  on  believing  that  you 
can  proclaim. 

I  want  to  read  this  passage  from  the  opinion  of  one  of  the  judges  delivered  in  the 
Kentucky  case: 

It  has  never  been  doubted,  and  it  is  certainly  true,  that  republican  government  is 
founded  upon  the  direct  authority  of  the  people,  and  that  they  alone  have  the  right  to 
alter,  reform  or  abolish  it  in  such  manner  as  they  may  prescribe.  It  is  these  fundamental 
principles  that  distinguish  republican  governments  from  arbitrary  or  monarchal  power. 
It  is  also  true  that  this  inherent  power  in  the  people  means  sovereign  power,  which  they 
may  exercise  in  any  manner  prescribed  by  themselves.  They  may  prescribe  that  the 
alteration,  reformation  or  abolition  of  their  government,  and  a  new  one  established  in 
its  stead,  may  be  affected  by  their  agents  having  absolute  authority  upon  them.  In  such 
case,  the  authority  would  be  that  of  an  agency,  with  unrestricted  or  unlimited  powers. 

That  is  where  they  give  it  to  you  expressly. 

Such  authority  the  people  may  give  to  their  delegates  as  agents,  the  same  as  a  private 
individual  may  confer  upon  his  agent  unlimited  authority;  or  the  people  may  effect  these 
changes  by  conferring  upon  their  agents — the  delegates — a  limited  authority  to  formulate 
changes  in  their  fundamental  law,  and  submit  those  changes  to  them  for  their  ratifica- 
tion or  rejection.  It  seems  to  me  that  the  people  cannot  be  denied  this  right,  upon  natural 
grounds,  apart  from  the  constitutional  provision  quoted,  except  by  their  consent  ex- 
pressly given  in  language  that  admits  of  no  doubt;  there  must  be  no  uncertain  sound 
about  it. 

Ah!    That  is  what  the  judge  says.   He  says: 

It  seems  to  me  that  the  people  cannot  be  denied  this  right,  upon  natural  grounds, 
apart  from  the  constitutional  provision  quoted,  except  by  their  consent  expressly  given  in 
language  that  admits  of  no  doubt;  there  must  be  no  uncertain  sound  about  it;  and  if  the 
language  is  susceptible  of  construction,  it  must  be  construed  in  favor  of  the  inalienable 
and  inherent  right  of  the  people  to  found  their  free  government  by  their  own  voices, 
and  not  by  an  unlimited  and  uncontrollable  agency. 

It  is  conceded  by  the  distinguished  gentleman,  ex-Governor  J.  Proctor  Knott,  in  his 
argument  before  the  court,  in  behalf  of  the  appellees,  and  his  position  in  his  printed  brief 
means  substantially  the  same  thing,  that  these  propositions  are  fundamental.  He  said, 
if  I  caught  him  correctly — and  I  paid  marked  attention  to  his  speech — in  answer  to  the 
question.  Were  the  people  or  the  delegates  sove^;eign?  The  people  were  sovereign,  of 
course?  Question — Were  the  delegates  the  agents  of  the  people?  Answer — They  were. 
Question — Had  not  the  people  the  right  to  limit  the  authority  of  their  agents  and  to 
reserve  to  themselves  the  right  to  approve  of  or  to  reject  the  act  of  their  agents,  and  to 
make  their  action  in  reference  thereto  final?  Answer — Yes,  the  people  would  have  had 
that  authority,  except  for  the  fact  that  they  surrendered  it. 

Now,  here  is  what  you  contend.  Here  is  what  the  gentleman  from  Hanover  has  con- 
tended.   It  is  what  Mr.  Proctor  Knott  contended,  but  the  court  did  not  agree  with  him. 

Yes,  the  people  would  have  had  that  authority,  except  for  the  fact  that  they  surren- 
dered it  by  the  twelfth  article  of  the  Constitution  of  1849-50,  and  conferred  absolute  au- 
thority upon  their  delegates  to  change  that  Constitution,  and  denied  to  themselves  the 
right  to  approve  or  reject  the  same,  except  as  a  mere  matter  of  grace;  and  that  the  tenth 
section  of  the  act  of  May  3,  1890,  authorizing  the  selection  of  delegates  to  the  Conven- 
tion, which  section  provides  that  "before  any  Constitution  agreed  upon  by  said  Conven- 
tion shall  take  effect  or  become  operative,  the  same  shall  be  submitted  to  the  qualified 
voters  of  the  Commonwealth,  and  ratified  by  a  majority  of  those  voting,"  was  unconsti- 
tutional and  void. 

That  is  what  the  gentleman  from  Hanover  claims,  that  the  acts  were  unconstitutional 
and  void,  and  they  are  bound  by  no  provision  of  the  Constitution.  I  will  come  directly 
to  that  provision  in  the  act  of  Kentucky,  and  show  you  that  it  is  about  the  same  that  we 
have  here. 
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In  Other  words,  the  people,  by  the  twelfth  article  of  the  Constitution  of  1849-50,  re- 
tained only  so  much  of  their  inherent  and  inalienable  right  to  alter,  reform  or  abolish 
their  government  as  consisted  in  electing  delegates,  and  that  the  all-important  part  of 
changing  that  instrument,  upon  which  their  peace,  happiness,  security  and  right  of  prop- 
erty depended,  they  delegated  absolutely  to  their  agents,  putting  it  wholly  beyond  their 
control. 

Now  here  is  the  language: 

The  language  of  said  section,  after  providing  for  the  selection  of  delegates  and  after 
they  have  been  elected,  makes  it  the  duty  of  the  delegates  "to  meet  within  three  months 
after  their  election  for  the  purpose  of  readopting,  amending  or  changing  this  Constitu- 
tion." As  said,  it  is  contended  that  this  language  gives  the  delegates  plenary  power  to 
bind  the  people,  hands  and  feet,  and  any  effort  of  theirs  to  restrict  the  arbitrary  power, 
and  to  secure  to  themselves  the  right  to  approve  or  reject  the  work  of  their  agents,  is  un- 
constitutional and  void.  Now,  it  seems  to  me  to  be  clear  that  the  language  quoted  is  not 
a  grant  of  additional  power  to  the  delegates;  they  possessed,  by  implication,  that  power. 
Why,  then,  was  the  language  inserted?  The  answer  is,  that  the  people,  always  vigilant 
in  the  protection  of  their  rights,  and  being  unwilling  to  leave  that  which  affected  their 
inherent  rights  to  the  construction  •  of  delegates  reasoning  logically  from  different 
analogies  existing  in  the  minds  of  each  delegate,  or  from  selfish  motives,  used  language 
that  clearly  limited  the  power  of  the  delegates  to  the  duty  of  reaffirming,  amending  or 
changing  the  Constitution.  They  are  told  that  they  should  have  in  view — it  should  be 
their  aim  (the  expression  "for  the  purpose"  means  just  that  thing) — the  readoption, 
amending  or  changing  the  Constitution. 

That  was  to  be  the  business  in  hand  and  none  other.  The  language  quoted  does  not 
say  that  the  people  surrendered  their  right  to  adopt  or  reject  the  work  of  the  Convention; 
such  conclusion  is  the  result  of  construction,  far-fetched,  in  my  opinion.  Then  the  ques- 
tion arises,  is  the  inherent  and  indefeasible  right  of  the  people  to  make,  amend  or  change 
their  government  to  be  taken  away  from  them  by  construction;  or  is  it  to  be  established 
by  a  process  of  reasoning  that  the  people  surrendered  that  right  to  their  agents  to  be 
exercised  in  a  plenary  and  arbitrary  manner?  If  that  be  so,  what  security  have  the  peo- 
ple against  any  usurpation  that  may  be  sustained  to  the  satisfaction  of  the  usurper  by 
ingenious  and  subtle  reasoning? 

Now  to  guard  against  calamity  of  that  kind,  is  it  not  the  best  to  adhere  to  the  pro- 
position so  clearly  expressed  in  the  language  supra,  that  the  right  of  the  people  to  make, 
amend  or  change  their  government  is  inherent  and  inalienable,  which  cannot  be  taken 
away  from  them,  and  which  they  cannot  surrender  or  delegate  to  others,  except  by  lan- 
guage unequivocally  expressing  that  intention?  There  is  no  language  to  be  found  in  the 
Constitution  expressing  that  intention.  It  is  admitted  by  all  that  the  Constitution  is 
silent  upon  that  subject. 

The  opinion  of  the  court  in  this  case,  in  substance,  says  that  the  Constitution  is 
silent  upon  that  subject.  The  language  is:  "But  contains  no  provision  giving  the  Legis- 
lature the  power  to  require  a  submission  of  its  work  to  the  people."  The  fact  that  the 
instrument  is  silent  upon  that  subject  means  that  the  people  did  not  surrender  their 
right.  It  is  upon  the  principle  that  the  right  of  the  people  is  inherent,  inalienable  and 
indestructible,  except  as  they  may  surrender  that  right  in  forming  their  government, 
that  when  the  Constitution  is  silent  upon  any  subject,  their  right  has  not  been  surren- 
dered, and  the  power  of  the  Legislature  is  supreme  in  reference  thereto.  And,  as  said, 
the  question  as  to  whether  or  not  that  right  has  been  surrendered,  should  not  be  made 
to  depend  upon  construction  or  uncertain  sound;  but  it  should  be  expressed  in  un- 
equivocal terms.  By  the  silence  of  the  Constitution,  the  right  of  the  people  to  require 
the  submission  was  not  surrendered,  but  was  reserved  by  them  as  their  inherent  and 
inalienable  right,  which  they  could  exercise  directly  by  approving  or  rejecting  the  instru- 
ment; or  by  conferring  that  right  upon  their  delegates,  as  agents. 

The  judge  concludes  his  remarks  on  the  subject  by  saying: 

That  construction  does  not  impair,  by  implication,  the  rights  of  the  people;  but  their 
rights  are  left  as  they  declared  them  inherent  and  inalienable.  If  we  do  not  declare  the 
language  quoted  to  mean  as  I  have  indicated,  but  give  it  the  construction  contended  for 
by  the  distinguished  counsel  for  the  appellees,  we  deprive  the  people  of  all  legal  right 
to  alter  or  amend  their  government.  Such  a  construction  is  forced,  and  saps  the  founda- 
tion of  republican  government.  There  is  no  genius  known  to  me  that  has  convinced  me 
that  a  power  of  that  sort  has  been  given  by  the  people.  When  I  find  the  genius  that  can 
make  plain  and  satisfactory  to  me  

And  he  may  be  here  in  the  person  of  the  gentleman  from  Petersburg  or  the  gentle- 
man from  Hanover — 
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When  I  find  the  genius  that  can  make  plain  and  satisfactory  to  me  the  distinction 
between  the  expressions,  "tweedledum"  and  "tweedledee"  or  "come  out  McCarthy"  and 
"McCarthy  come  out,"  or  "divide  a  hair  'twixt  south  and  southwest  side,"  that  genius 
may  possibly  convince  me  of  the  truth  of  the  proposition  contended  for. 

So  I  say  as  to  the  proposition  contended  for  by  the  gentlemen  from  Petersburg  and 
Hanover. 

There  is  an  authority  that  the  proclaimers  avouch  here  as  supporting  their  position, 
and  if  the  position  is  sound,  then  the  provision  in  the  Constitution  is  null  and  void,  be- 
cause it  is  ultra  vires,  and  it  was  beyond  the  power  of  the  Underwood  Convention  to  put 
such  a  provision  in  the  Constitution. 

But  the  Constitution  does  not  mean  anything  of  the  sort.  It  does  not  say  anything 
of  the  sort.  The  people  of  Virginia  never  construed  it  as  meaning  anything  of  the  sort. 
It  has  been  so  construed  since  this  Convention  assembled.  The  Norfolk  Convention  did 
not  so  construe  it.  That  body  was  composed  of  representatives  of  the  Democrats  of  this 
Commonwealth,  representatives  of  a  party  which  I  believe  ought  to  control  the  govern- 
ment of  this  State;  a  party  which,  when  things  are  situated  as  they  are  now,  will  always 
control  it.  Power  may  pass  from  their  hands  for  awhile,  but  if  conditions  in  the  State 
of  Virginia  remain  as  they  are,  it  will  come  back  again.  The  representatives  of  that 
great  party  assembled  in  the  Norfolk  Convention  and  so  construed  the  Constitution.  It 
said:  "We  will  submit  it  to  the  people."  It  does  not  mean  we  can  proclaim.  It  does  not 
mean  we  are  going  to  submit  it  to  an  abridged  electorate. 

The  gentleman  from  Lynchburg  (Mr.  Glass)  was  not  in  favor  of  proclaiming.  He 
never  had  any  idea  that  you  could  proclaim  the  Constitution.  That  is  the  new  doctrine 
of  these  times.  Then  a  great  Legislature,  composed  largely  of  Democrats,  met  and  so 
construed  it,  and  in  its  act  said  the  Constitution  should  be  submitted  to  the  qualified 
voters  of  the  State.  I  will  state  to  the  gentleman  from  Lynchburg  that  no  matter  how 
they  were  divided,  it  is  the  voice  of  the  Legislature  of  Virginia.  It  is  the  voice  of  the 
great  people  of  Virginia,  possessing  all  power  and  every  power  that  they  have  not  put  in 
the  Underwood  Constitution.  It  was  their  voice  ringing  from  the  Legislature  to  submit 
the  Constitution  to  the  people. 

There  was  your  promise  in  that  law;  and  then  what?  The  people,  with  your  promise 
in  the  act,  came  to  vote  upon  it,  not  as  the  gentleman  from  Hanover  says — "Shall  the 
Constitution  be  revised  and  amended."  Not  at  all.  The  gentleman  from  Warren  (Mr. 
O'Flaherty)  was  right  when  he  said  that  the  question  submitted  to  the  people  was  simply 
"For  the  Convention."  That  is  everything  there  was  on  the  ticket.  They  did  not  exam- 
ine the  act.  They  simply  had  that  one  question  before  them.  They  had  before  them  the 
promise  of  the  Norfolk  Convention.  If  they  examined  the  act  at  all  they  were  apprised 
of  the  fact  that  the  Constitution  was  to  be  submitted  to  the  qualified  voters  of  the  State. 

Is  there  a  man  here  who  will  say  that  the  people  did  not  believe — I  mean  all  the  peo- 
ple; I  do  not  mean  exceptions;  I  mean  the  people  en  viasse,  the  great  body  of  the  people — 
that  the  Constitution  would  be  submitted  to  them?  I  w^ould  not  to-day  be  looking  into 
the  mijd  and  placid  and  lovable  face  of  the  gentleman  from  Manchester  in  this  Convention 
if  they  had  thought  that.  They  would  not  have  sent  me  here.  They  did  not  think  it. 
And  now  what? 

The  gentleman  from  Hanover  says  that  when  the  people  act  independently  of  a 
Constitution  their  act  is  binding.  I  do  not  agree  with  him,  TDut  if  he  is  right  we  are 
bound  to  submit  to  the  present  electorate.  We  all  know  that  the  people  were  voting  for 
a  Constitutional  Convention  which  was  to  submit  the  Constitution  back  to  them.  You 
cannot  avoid  it  by  going  back  to  the  act  and  performing  acrobatic  feats  with  technical 
language.  It  is  w^hat  the  people  thought.  If  he  is  right,  then  did  not  the  people  vote  to 
send  us  here,  and  that  we  should  send  the  Constitution  to  them  for  their  ratification  or 
rejection? 

Ah,  gentlemen,  you  cannot  avoid  the  law.  You  cannot  avoid  promises  by  quibbling. 
A  great  Convention  ought  not  to  do  it.  What  are  you  doing?  You  are  trying  to  construe 
av/ay  your  promise  made  at  the  Norfolk  Convention.  Oh!  how  far  some  of  you  are  trying 
to  construe  it  away!    The  gentleman  from  Lynchburg  (Mr.  Glass)  says  he  will  submit 
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it  to  an  abridged  electorate,  and  he  promised  to  submit  it  to  an  abridged  electorate,  and 
lie  will  do  it  though  the  heavens  fall.  Some  other  gentlemen  are  here  to  say  they  do  not 
intend  to  submit  it  to  an  abridged  electorate  or  any  electorate.  There  is  his  friend  from 
Prince  Edward  (Mr.  Mcllwaine).  He  says:  "T  am  going  to  proclaim  it.  I  will  violate 
the  promise  to  the  abridged  electorate."  That  is  what  you  have  your  friend  saying.  He 
is  going  to  violate  the  promise  to  the  abridged  electorate. 

Mr.  Glass:  I  read  the  remarks  of  the  gentleman  from  Prince  Edward  very  carefully, 
and  I  do  not  think  there  was  anything  of  the  sort  in  them. 

Mr.  Wysor:  I  gather  from  his  remarks  that  he  took  that  position.  I  am  afraid  the 
gentleman  from  Lynchburg  read  the  remarks  of  the  gentleman  from  Prince  Edward  as 
he  read  his  own  resolution.  (Laughter.) 

Mr.  Glass:  I  did  read  them  as  I  read  my  own  resolution;  I  read  them  to  get  the 
truth;  and  I  believe  I  am  right. 

Mr.  Wysor:  You  got  error.  (Applause.)  Your  resolution  is  in  print,  and  I  have 
as  much  right  to  construe  it  as  you  have.  You  said  in  the  beginning  of  it  that  it  was  the 
sense  that  we  should  have  a  convention,  and  then  you  wind  up  by  saying  that  you  intend 
to  submit  it  "to  the  people."  Your  language,  "to  the  people,"  can  mean  nothing  else  than 
the  whole  electorate.  Speakers,  brilliant  speakers,  and  orators  told  the  people  so  all 
through  the  Southwest.  They  cannot  deny  it,  and  will  not  deny  it,  and  when  they  go 
back  on  it  they  go  back  on  a  promise  made  upon  the  stump  to  a  great  trusting  public. 

I  was  proceeding,  when  the  gentleman  interrupted  me,  to  say  that  you  cannot  whittle 
away  your  promise.  We  know  as  well  as  we  know  ourselves,  as  well  as  I  know  you,  and  as 
well  as  you  recognize  me,  that  the  people  of  this  Commonwealth  as  a  mass  were  led  to 
believe  that  you  would  submit  the  Constitution  to  the  present  electorate.  We  know  it. 
Well,  suppose  you  are  right  in  the  technical  construction  of  your  language.  Then  we 
have  a  lot  of  false  tokens  held  out,  and  we  have  a  statute  which  says  if  any  man  by  any 
false  pretense  or  token  obtain  goods  he  is  guilty  of  the  larceny  thereof. 

Votes  are  not  goods,  but  if  you  hold  out  promise  after  promise,  token  after  token,  to 
gain  the  suffrages  of  your  countrymen  and  then  go  back  on  it,  I  will  let  other  gentlemen 
construe  and  say  what  has  been  done.  (Applause.)  I  do  not  want  a  party  of  which  I 
form  a  part  to  do  any  such  thing.  I  have  voted  the  Democratic  ticket  all  my  life.  I 
never  did  vote  anything  else.  The  party  has  done  things  I  did  not  approve  of,  but  I  fol- 
lowed it.  It  is  going  astray  now,  according  to  some  of  these  gentlemen,  as  far  as  it  can 
go  as  a  party.   It  threatens  to  violate  its  promise. 

What  is  the  argument  for  taking  from  the  people  their  fundamental  rights,  their 
liberties?  I  regret  very  much  to  leave  an  argument  to  discuss  conditions,  but  what  is 
the  argument?  Ah!  it  is  said  that  we  have  146,000  negroes  in  the  State,  and  what  did 
we  come  here  for?  Gentlemen  get  up  on  this  floor  and  say  that  they  came  here  with  the 
avowed  purpose  to  disfranchise  146,000  negroes;  and  I  want  to  explain  myself  on  the 
colored  question  for  a  short  while.  That  same  man  will  turn  right  around  and  in  the  next 
breath  he  will  say  that  he  wants  to  keep  the  Fifteenth  Amendment  of  the  Constitution,  of 
the  United  States. 

Now,  can  that  be  true?  If  a  man  comes  into  this  Convention,  or  anywhere  else,  and 
says  that  he  intends  to  disfranchise  146,000  negroes  and  to  disfranchise  no  white  man,  he 
has  undertaken  an  impossibility,  and  he  ought  to  hunt  some  healthful  place,  not  for  the 
body,  but  for  the  mind.  It  cannot  be  done.  If  we  want  to  do  it,  the  Constitution  of  the 
United  States  stares  us  in  the  face,  and  we  must  not  attempt  impossibilities. 

I  do  not  believe  in  universal  suffrage.  I  want  to  restrict  it  constitutionally,  legally, 
honestly.  But  I  will  never  violate,  if  I  know  it,  the  Constitution  of  the  United  States.  It 
is  bad  enough  for  one  man  to  commit  a  crime,  to  violate  the  law  of  the  land,  and  I  do 
not  want  the  great  body  of  men,  who  represent  a  great  State,  full  of  historical  memories, 
to  put  the  State  in  the  position  of  trampling  under  her  feet  the  fundamental  law  of  the 
land. 

If  there  were  nothing  but  the  Anglo-Saxon  race,  I  would  be  for  manhood  suffrage, 
first,  last,  and  all  the  time,  not  that  I  think  there  are  not  some  Anglo-Saxons  who  are 
unfit  to  exercise  the  right  of  suffrage,  but  because  I  believe  its  intelligence,  its  honor,  its 
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virtue,  can  carry  with  it  all  its  vice.  But,  when  the  electorate  has  been  enlarged  hj  pour- 
ing into  it  a  great  number  of  ex-slaves,  uneducated,  and  when  we  know  that  that  race,  in 
intelligence,  in  character,  is  so  far  beneath  us  that  it  needs  our  sympathy  and  our  help,  a 
weak  race,  a  race,  so  far  as  its  political  power  is  concerned,  fast  dying  out,  I  want  to  put 
reasonable  and  fair  restrictions  on  suffrage  and  restrictions  that  will  reach  more  of  them 
than  of  whites.  AVhy?  Because  they  are  not  equal  to  the  whites  and  will  not  be  as  able 
to  comply  with  the  requirements.  I  want  a  restriction  placed  upon  them  that  will  be 
according  to  law.  I  would  take  from  no  man,  against  the  law,  his  fundamental  rights. 
Whenever  you  do  it  you  vrill  put  him  in  the  position  of  a  martyr,  and  he  will  stand  before 
you  and  confront  you,  and  say:  '"Barest  thou  smite  me  contrary  to  law?" 
Mr.  Walker:    Is  that  a  quotation  from  the  Bible? 

]Mr.  "Wysor:  It  is  a  quotation  from  the  fundamental  principles  of  republican  govern- 
ment, and  it  is  not  obtained  from  a  little  book  of  rules.  I  advise  my  friend  to  get  away 
from  that  little  book  and  get  a  big  book  and  read  it  through.  Versatilitj^  in  parliamen- 
tary rules  will  never  aid  a  man  except  in  that  one  direction. 

The  gentleman  from  Petersburg  quoted  me  as  saying  that  I  would  not  disfranchise 
any  white  man  in  the  Southwest  through  fear  of  the  threat  of  negro  domination.  I  cor- 
rected him  and  I  said,  "'Any  man  on  this  fundamental  law."  When  you  once  put  your 
restrictions  properly  in  force,  then  let  men  be  disfranchised  under  the  restrictions.  I  am 
arguing  the  principle.  I  am  arguing  the  right  of  a  person  to  vote  on  a  fundamental  law 
which  seeks  to  take  his  suffrage  from  him. 

The  gentleman  said  another  thing  that  I  want  to  refer  to.  I  said  there  was  no  fear 
of  any  negro  domination.  Gentlemen  from  the  East  get  up  on  this  floor  and  say  there  is 
none,  that  they  are  not  afraid.  Are  there  any  negroes  in  office?  Are  they  dominating 
over  anybody?  The  black  belt,  as  one  gentleman  said,  carried  the  election  for  the  Con- 
stittitional  Convention.  Xow,  gentlemen  from  the  black  belt  say  we  have  got  to  disfran- 
chise the  negro,  and  they  say  their  country  is  overrun  with  negroes,  and  yet  those  gen- 
tlemen were  elected  to  this  Convention.  If  they  could  be  elected  to  the  Convention  why 
can  we  not  carry  the  Constitution?  I  do  not  say  they  did  anything  vrrong;  I  presume 
everything  to  be  right,  and  if  they  did  anything  wrong,  and  want  to  confess  it,  I  am  not 
the  man  to  confess  it  to;  I  am  no  priest;  I  am  not  here  to  forgive  sin. 

Xow.  it  is  not  such  an  astounding  proposition  as  gentlemen  would  seem  to  think,  that 
a  man  has  the  right  to  vote  upon  any  proposed  law  which  seeks  to  disfranchise  him.  If 
he  ever  did  have  a  right  he  has  that  right.  The  very  thing  they  make  fun  of,  the  very 
thing  they  say  is  ridiculous,  is  the  very  thing  that  is  sensible,  the  very  thing  that  is  rea- 
sonable, that  the  man  you  seek  to  disfranchise  by  a  fundamental  law  has  a  right  to  rote 
with  the  other  people  upon  that  law. 

Suppose  you  wanted  to  disfranchise  the  lawyers.  While  I  wear  a  clerical  dress,  I 
belong  to  that  high  and  honorable  profession  which  is  subordinate  to  none,  except  the 
profession  of  the  gentlemen  from  Lancaster  and  Prince  Edward.  Suppose  you  wanted  to 
disfranchise  the  lawyers,  do  yoti  not  think  that  a  lawyer  would  have  the  right  to  say: 
'"Go  on.  we  will  submit  that  to  the  vote  of  the  people,  INIr.  Preacher;  we  will  submit  it  to 
the  people,  to  your  vote  and  my  vote  and  the  whole  vote";  and  if  the  great  majority  of 
the  people  say  that  the  lawyers  shall  be  disfranchised  then  the  lawyers  are  disfran- 
chised. Then  the  lawyer  is  disfranchised  properly  in  a  republican  form  of  government, 
not  by  your  mandate,  not  by  the  mandate  of  a  hundred,  but  by  the  people  of  the  country 
in  which  he  lives. 

The  negro  must  abide  by  the  rule  and  the  law  of  the  majority,  and  when  that  great 
power  places  a  restriction  in  its  Constitution  which  works  hard  upon  him,  and  he  votes 
and  all  vote,  and  it  is  carried,  he  cannot  complain,  if  it  is  done  according  to  the  Constitu- 
tion of  the  United  States.   Is  there  anything  bad  about  that? 

But  the  gentleman  from  Lynchburg  (Mr.  Glass)  says:  "Oh,  if  we  submit  it  to  the 
people  the  corporations,  the  negroes,  and  the  dissatisfied  office-holders  will  defeat  it." 
Did  you  ever  see  a  State  without  corporations?  Have  they  not  interests?  Did  the  gen- 
tleman ever  see  a  State  that  did  not  have  officers?  Has  not  an  officer  a  right  to  vote? 
Have  not  the  people  he  refers  to  a  right  to  vote  to  reject  your  Constitution? 
18— Const.  Deb 
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You  propose  to  say  to  them:  "You  must  accept  it;  you  must  take  it  whether  you 
want  it  or  not."  That  is  not  a  free  election.  The  people  have  a  right  to  pass  upon  it,  and 
the  majority  have  a  right  to  reject  it. 

The  gentleman  from  Petersburg  (Mr.  Cameron)  appealed  to  the  West  to  come  down 
and  help  the  East,  and  he  said  we  must  not  array  the  sections  against  one  another.  Who 
is  trying  to  do  it?  Have  you  not  made  a  promise  to  our  people,  to  all  of  them?  I  say 
when  you  put  restrictions  in  that  Constitution  you  are  bound  to  disfranchise  some  white 
men,  the  very  men  to  whom  the  promise  was  made  that  the  Constitution  should  be  sub- 
mitted to  the  people.  The  gentleman  from  Petersburg  (Mr.  Cameron)  quotes  from  the 
Psalmist,  who  sang  "Look  up  to  the  hills,"  etc.,  and  he  asked  the  hills  to  come  and  help 
them.  I  tell  the  gentleman  from  Petersburg  that  the  gentleman  who  now  speaks  to  him 
needs  no  appeal  when  duty  calls.  I  have  always  regarded  it  as  a  blessed  privilege  to 
sacrifice  one's  self  for  one's  country.  It  is  even  sweet  to  die  for  your  race  and  your 
country. 

The  gentleman  says  that  the  East  defended  us  during  the  war.  Why,  did  we  not 
defend  you?  Where  was  the  gallant  gentleman  from  Craig  (Mr.  Marshall)  and  others 
here  from  the  Southwest  during  the  war?  Where  were  all  those  gallant  men  from  the 
Southwest?  Did  they  not  come  down  here?  We  sent  our  best  men  to  the  cannon's 
mouth.   We  sent  our  boys  seventeen  years  old  to  the  war. 

Oh,  if  I  could  personify  Virginia  as  a  mother,  I  see  the  typical  Virginia  youth  torn 
from  her  arms  by  the  rude  tocsin  of  war.  "There  was  the  look  of  heaven  upon  his  face 
that  limners  give  to  the  beloved  disciple."  A  little  while  ago  he  pillowed  his  infant  head 
upon  her  breast.  He  leaves  like  a  beautiful  vision  to  be  seen  no  more,  like  a  sweet  sound 
to  be  heard  no  more,  and  he  dies  upon  the  crest  of  the  foremost  wave  of  the  crimson  tide 
•  of  battle  amidst  the  clang  and  clash  of  arms.  And  then  her  house  is  left  unto  her  deso- 
late. But  in  all  her  desolation,  thank  God,  there  is  hope,  and  now  she  has  phoenix-like 
arisen  from  the  ashes  of  her  ruins.  I  do  not  yield  to  the  gentleman  from  Petersburg  any- 
thing in  his  desire  to  serve  his  country  and  to  do  the  best  he  can  for  the  interests  of  his 
State. 

Now,  I  want  to  come  for  a  few  moments  to  the  question  of  postponing  this  matter. 
I  am  opposed  to  postponing  it.  I  will  tell  you  who  want  to  postpone  it.  As  a  rule,  the 
men  who  want  to  ordain  it;  the  men  who  want  to  proclaim  it.  When  I  am  in  debate,  or 
when  I  am  trying  to  accomplish  a  purpose,  I  will  never  yield  to  men  who  are  opposed  to 
me.  Is  there  a  single  man  who  is  for  proclamation  or  for  submitting  to  an  abridged  elec- 
torate except  the  gentleman  from  Lynchburg,  who  will  say  that  he  is  ready  to  dispose  of 
this  question  now?  No;  if  it  is  postponed  they  will  be  the  men  who  will  fight  and  run 
away,  that  they  may  live  to  fight  another  day.  I  will  fight  and  stay,  and  if  it  comes  up 
again,  thank  God,  I  hope  to  live  to  fight  another  day.  (Applause.) 

The  idea  of  a  great  party  hesitating  and  talking  as  to  whether  it  will  keep  its  promise 
or  not  is  most  striking.  You  ought  to  be,  like  Caesar's  wife,  above  suspicion.  You  ought 
to  take  up  this  question  and  answer  it  immediately. 

But  what  is  to  be  the  result  of  it  if  you  do  postpone  it?  You  will  hardly  do  it  before 
the  Richmond  Dispatch  and  the  Richmond  Times  will  herald  forth  to  the  country  that  it 
is  a  victory  for  the  people  who  wish  to  proclaim  the  Constitution,  or  to  submit  it  to  an 
abridged  electorate.  It  will  go  forth  to  your  constituents,  it  will  go  forth  to  your  coun- 
try, that  you  intend  to  violate  your  promise  and  you  had  not  manhood  enough  to  say  so. 
You  cannot  make  anything  else  out  of  it. 

You  say  that  you  want  to  wait  until  you  see  the  Constitution.  I  say  that  a  man  can 
know  how  he  is  going  to  vote  on  a  principle  like  this  without  seeing  it.  You  had  not  seen 
it  when  you  made  your  promise.  You  had  not  seen  it  when  you  passed  the  act  of  the 
Legislature.   What  do  you  want  to  see  it  for? 

Let  me  give  this  Convention  some  of  the  arguments  that  they  make.  They  make  it 
upon  the  floor  of  this  House,  they  make  it  elsewhere.  There  are  men  in  this  body  who 
say:  "I  want  to  wait  until  I  see  it,  and  if  it  is  what  I  want  I  am  going  to  vote  to  pro- 
claim it  or  I  am  going  to  vote  to  submit  it  to  an  abridged  electorate,  and  if  it  is  not  what 
I  want  I  am  going  to  vote  to  submit  it  to  an  unabridged  electorate,  so  it  will  be  beaten."^ 
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Now,  look  and  see  what  a  slander  it  puts  on  the  abridged  electorate.  Here  is  a  man 
who  says:  "1  am  going  to  submit  it,  if  it  is  what  I  want,  to  the  abridged  electorate." 
Think  of  the  gentleman  from  Lynchburg  maintaining  that  position  in  this  Convention! 
"If  it  is  what  I  want,  if  it  is  a  good  Constitution,  I  am  going  to  submit  it  to  an  abridged 
electorate,  and  if  it  is  a  bad  thing  I  am  going  to  vote  to  submit  it  to  the  unabridged 
electorate." 

Mr.  Glass:    I  think  the  slander  is  on  the  unabridged  electorate. 

Mr.  Wysor:  Let  us  see  whether  it  is  or  not.  As  soon  as  he  says  that  he  says  that 
your  abridged  electorate  has  not  sense  enough  to  know  a  bad  Constitution,  and  that  he  is 
afraid  to  submit  a  bad  Constitution  to  his  own  electorate.  (Applause.)  If  you  are  will- 
ing to  submit  a  good  Constitution  to  an  abridged  electorate,  if  they  are  the  people  who 
in  your  estimation  ought  to  pass  upon  the  Constitution,  why  do  you  not  stick  to  your  elec- 
torate?  Why  are  you  not  willing  to  submit  a  bad  Constitution  to  your  own  electorate? 

Mr.  Glass:    That  is  what  I  want  to  do. 

Mr.  Wysor:  That  is  what  you  want  to  do?  I  am  talking  about  other  gentlemen  in 
this  Convention  who  want  to  submit  it  to  an  unabridged  electorate,  if  it  does  not  suit 
them,  and  if  it  suits  them,  to  an  abridged  electorate,  or  to  proclaim  it. 

Another  point  on  which  I  want  to  ask  a  question  is  this:  What  are  you  doing  to 
your  abridged  electorate?  If  the  Constitution  is  bad,  and  if  the  abridged  electorate  are 
the  people  who  ought  to  pass  upon  it,  what  right  have  these  people  to  jeopardize  the 
abridged  electorate  by  submitting  a  bad  Constitution  to  the  unabridged  electorate?  Sup- 
pose that  the  people  whom  you  cannot  trust,  the  negroes,  and  to  whom  you  would  submit 
a  bad  Constitution,  should  all  vote  for  it  and  fasten  it  on  the  abridged  electorate?  What 
right  have  you  to  jeopardize  the  select  few?  If  you  can  trust  the  unabridged  electorate 
to  defeat  a  bad  Constitution,  why  can  you  not  trust  them  to  ratify  and  adopt  a  good 
Constitution? 

The  argument  gentlemen  are  making  is  that  they  want  to  see  the  Constitution  first, 
and  they  are  the  men  who  argue  for  postponement,  every  one  of  them.  There  may  be 
some  men  here  who  may  look  at  it  as  a  question  of  expediency,  not  of  principle.  Gentle- 
men say:  "I  will  wait,  and  I  will  do  as  I  please."  I  say  it  is  a  question  which  we  can 
and  ought  to  decide  here  and  now. 

What  does  it  mean?  I  want  gentlemen  who  are  with  me  on  this  proposition  to  think 
of  it.  It  means  that  they  are  trying  to  gain  an  advantage.  They  are  trying  to  build  up 
public  sentiment  in  favor  of  their  position.   They  want  to  wait  two  or  three  months. 

When  they  went  down  to  the  Norfolk  Convention  they  talked  over  it  and  said:  "Well, 
we  will  go  down  to  the  Norfolk  Convention  and  get  them  to  undo  this  thing."  Then  they 
decided  that  they  would  not  have  the  Norfolk  Convention  say  anything  about  it.  Yet  the 
gentleman  from  Lynchburg  in  his  speech  before  that  Convention  referred  to  it,  and  the 
papers  said  that  he  got  tremendous  applause.  Oh,  the  applause  of  the  multitude  is  pleas- 
ing to  a  man's  ear.  (Laughter.)  They  shook  the  galleries  and  the  floor,  and  their  great 
whoop  and  howl  rolled  away  out  on  the  ocean's  bosom.  (Laughter.)  Then  he  comes 
back  and  the  Dispatch  and  the  Times  tell  us:  "Oh,  what  applause  the  gentleman  from 
Lynchburg  received!"  (Laughter.) 

I  do  not  run  from  anybody  like  that.  He  is  a  good  gentleman,  but  I  never  let  my 
enemies  get  that  much  advantage  of  me  by  postponing  a  question. 

Look  at  the  Times.  I  have  nothing  to  say  against  the  papers.  They  have  been  very 
courteous  in  their  notices  of  this  body  and  of  all  its  members.  I  have  one  thing  to  say 
about  the  Dispatch.  I  should  like  to  have  it  explain  those  articles  that  it  published  while 
this  Convention  movement  was  on  foot,  in  which  I  am  informed  "it  said  that  the  Con- 
stitution would  be  submitted  to  the  people,"  and  when  it  said  "people"  it  must  have  meant 
"all  the  people."  Now  the  Dispatch  says  that  we  must  not  do  it,  and  the  Dispatch  is  our 
great  organ,  you  know.  But  the  Dispatch  will  perhaps  justify  itself,  as  others  do,  by 
stating  that  there  is  a  large  negro  vote  in  the  State,  and  that  it  only  meant  the  white  vote. 
;  Now,  what  are  they  doing?  They  said  that  the  last  Norfolk  Convention  had  nothing 
to  do  with  this  question,  and  here  is  the  Richmond  Times  corresponding  with  every 
single  delegate  to  the  Norfolk  Convention  and  getting  them  to  write  pieces  to  the  paper' 
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to  back  up  this  movement  here  to  take  away  from  the  people  their  fundamental  right  to 
ratify  or  reject  the  Constitution. 

What  do  you  say  about  it?  Why  did  you  not  ask  the  Norfolk  Convention  when  it 
was  in  sessison,  when  they  were  blown  upon,  in  the  language  of  the  gentleman  from 
Norfolk  on  my  left  (Mr.  Brooke)  used  when  he  wanted  to  remove  this  Convention  down 
there,  by  fresh  breezes  from  the  salt  bosom  of  old  ocean  herself?  Why  did  you  not  put 
that  question  to  the  Norfolk  Convention  then?  But  the  Times  gets  members  of  that  Con- 
vention to  write  to  it.  It  asks  them,  "What  do  you  think?"  Some  answer,  "I  am  for 
proclaiming  it";  and  they  have  had  one  or  two  men  in  my  country  write  down  here:  "I 
am  for  proclaiming  it."  One  of  them  said  he  thought  a  great  deal  of  me,  but  he  said  the 
sentiment  is  crystallizing  in  favor  of  proclamation.  Now,  that  man  had  already  crystal- 
lized himself,  you  know  (laughter),  and  when  a  man  does  crystallize  himself  he  thinks 
everybody  else  is  crystallizing;  he  wants  to  get  a  great  many  crystals  all  around  about 
him.  (Laughter.) 

But  I  want  to  speak  one  word  now  to  my  own  constituency,  and  I  hope  they  will  get 
it.  I  hope  they  will  not  write  down  here  that  they  are  in  favor  of  proclaiming  a  Consti- 
tution without  ever  seeing  it.  You  can  be  for  submitting  it  to  an  electorate  and  act  sen- 
sibly, but  if  any  more  of  them  write  down  here  that  they  are  for  proclaiming  a  Constitu- 
tion without  seeing  it,  I  am  going  to  have  a  ward  somewhere  fixed  up  for  them.  (Laugh- 
ter.) How  do  they  know  what  is  to  be  in  the  Constitution?  Think  of  a  citizen  writing 
to  a  paper  that  he  is  willing  for  a  Convention  to  proclaim  a  Constitution  that  may  dis- 
franchise him!  There  are  plenty  of  such  propositions  here.  I  do  not  want  to  discuss  the 
suffrage  question,  but  there  are  propositions  here  which  propose  to  make  the  qualification 
for  suffrage  three  hundred  dollars  worth  of  property,  and  I  will  venture  to  say  that  a 
hundred  of  the  men  who  have  written  to  the  Times  that  they  are  for  proclaiming  the 
Constitution  would  be  disfranchised  if  that  was  done.    (Laughter  and  applause.) 

The  idea  of  men  writing  down  here  that  they  want  to  have  an  instrument  proclaimed 
that  they  have  never  seen  is  absurd.  They  do  not  know  what  will  be  in  it.  They  say 
they  are  going  to  trust  you.  Well,  they  are  off  there.  How  can  they  trust  a  body  that 
hesitates  as  to  whether  it  will  keep  the  promise  of  its  party  or  not?  That  is  the  position 
they  put  themselves  in. 

Mr.  Flood:  I  should  like  to  ask  the  gentleman  from  Pulaski  a  question  for  informa- 
tion. I  should  like  to  know  who  has  introduced  into  this  body  a  proposition  to  require 
as  a  qualification  three  hundred  dollars  worth  of  property. 

Mr.  Wysor:  There  have  been  so  many  offered  and  withdrawn  that  it  would  take  a 
better  expert  than  I  am  to  trace  it  out.  I  do  not  know  that  it  is  strictly  the  fact  that  a 
property  qualification  alone  has  been  offered;  but  I  am  making  the  point  now,  not  what 
the  suffrage  position  will  be,  but  I  am  arguing  as  to  the  indiscretion  that  must  possess  a 
man  who  says  that  he  is  in  favor  of  proclaiming  a  Constitution  without  ever  having 
seen  it. 

But  the  main  argument  I  am  making  is  that  the  men  who  want  to  postpone  the  ques- 
tion are  trying  to  gain  time.  If  any  of  my  friends  want  to  join  hands  with  the  post- 
poners  they  may  do  so,  but  I  will  stand  where  I  am,  if  I  am  the  last  man  on  the  burning 
deck.  (Applause.)  If  the  gentleman  from  Appomattox  proposes  to  postpone  let  him  do 
it,  and  then  he  has  surrendered  as  completely  as  any  man  ever  did  surrender,  horse,  foot 
and  dragoons,  to  the  gentleman  from  Lynchburg.  I  said  in  a  former  speech  that  he  de- 
serves the  gratitude  of  the  people  of  Virginia  and  that  Chief  Justice  Marshall  was  behind 
him;  but  if  he  votes  for  a  postponement  I  will  withdraw  the  remark.  (Laughter.) 

Now,  gentlemen,  I  am  going  to  detain  the  Convention  but  a  few  moments  longer.  If 
it  is  premature  I  did  not  cause  it.  We  have  here  an  unprecedented  preamble  saying  that 
the  delegates  ordain  the  Constitution.  It  was  reported  here,  and  nothing  further  remained 
for  me  to  do  but  to  oppose  it.  No  other  Virginia  Constitution  ever  contained  such  lan- 
guage.  They  all  contained  the  word  "propose"  except  the  one  of  1776. 

The  gentleman  from  Richmond  on  my  right  (Mr.  James  W.  Gordon),  in  replying  to  a 
question  that  I  asked  for  information,  gave  you  the  language  of  the  constitutions  of  all 
the  States,  and  he  said  that  all  use  the  language,  "We,  the  people,  ordain  this  Constitu- 
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tion,"  except  four  States.  See  what  a  powerful  argument  you  have  there.  If  you  strike 
out  the  word  "delegates"  from  that  resolution  and  say  "We,  the  people,  ordain,"  I  do  not 
care  anything  about  the  word  "propose."   Do  that,  and  then  submit  your  Constitution. 

But  the  chairman  of  the  Committee  on  Preamble  and  Bill  of  Rights  came  in  here 
with  that  language,  and  they  say  that  they  do  not  mean  it.  I  will  take  them  at  what 
they  say.  Let  them  say  they  propose,  then,  if  they  do  not  mean  it.  Let  them  strike  out 
the  word  "delegates"  and  say  "We,  the  people,  ordain,"  and  then  postpone  the  question. 

But  it  is  a  question  that  we  owe  it  to  ourselves  now  to  decide.  I  will  never  myself, 
so  long  as  I  have  my  present  judgment,  poison  organic  law.  It  is  bad  enough  to  poison 
a  spring,  but  do  not  poison  the  great  fountain  that  feeds  all  the  streams  of  our  jurispru- 
dence. 

I  like  this  State,  I  like  its  history,  I  like  its  present,  I  have  great  hopes  for  its  future. 
I  want  it  to  have  the  respect  of  this  Nation  and  the  protection  of  this  Nation.  That  is 
the  only  way  the  States  can  live  and  be. 

What  a  great  Nation  this  is,  with  its  seventy  million  of  people,  with  all  its  wealth 
and  power!  Look  at  it  territorially.  It  is  a  great  giant  crowning  his  head  with  the 
frozen  zone,  laying  his  feet  in  summer  seas,  while  on  either  hand  he  holds  at  bay  two 
mighty  oceans  that  assail  his  shores.  I  want  Virginia  to  be  the  brightest  gem  in  the 
breast-plate  of  the  Nation. 

Now,  there  is  one  other  thing  that  I  want  to  refer  to,  and  I  am  going  to  close  with 
that.  It  is  in  the  book  of  Genesis,  and  the  gentleman  from  Petersburg  (Mr.  Cameron) 
must  keep  out  of  that  book,  because  he  misinterprets  it  like  he  does  constitutional  law. 
I  tell  you,  if  constitutional  law  were  "like  a  tree,  planted  by  the  rivers  of  water,  that 
bringeth  forth  his  fruit  in  his  season,  his  leaf  also  shall  not  wither,"  it  would  not  do 
to  trust  the  gentleman  from  Petersburg  near  it,  because  he  would  cut  it  with  his  little 
hatchet.  (Laughter.)  I  will  do  him  the  justice  to  say  that  if  he  did  cut  it  he  is  a  cour- 
teous, truthful,  honorable  gentleman,  and  he  would  go  to  the  junior  member  from  Dan- 
ville (Mr.  Withers)  and  say:  "Father,  father,  I  cut  the  tree."  (Laughter.)  If  consti- 
tutional law  were  a  great  ocean,  the  gentleman  from  Petersburg  could  get  a  fine  lesson 
from  an  old  ditty — 

Mother,  may  I  go  out  to  swim? 
Yes,  my  darling  daughter; 
Put  your  bathing  suit  on, 
But  don't  go  near  the  water. 

(Laughter.) 

Now,  I  want  to  refer  to  a  passage  in  Genesis  which  is  the  most  beautiful  allegory  in 
aU  history: 

And  the  Lord  God  caused  a  deep  sleep  to  fall  upon  Adam,  and  he  slept;  and  he  took 
one  of  his  ribs,  and  closed  up  the  flesh  instead  thereof. 

And  the  rib,  which  the  Lord  God,  had  taken  from  man,  made  He  a  woman,  and 
brought  her  unto  the  man. 

The  lesson  we  gather  from  it  is  this:  We  have  had  a  great  many  memorials  here  to 
confer  suffrage  upon  women.  We  do  not  intend  to  do  it,  because  they  are  the  power  be- 
hind the  throne;  they  are  the  rulers,  anyhow.  The  lesson  we  gather  from  that  passage 
we  get  from  a  quaint  old  commentator.  God  did  not  take  woman  from  man's  head,  that 
he  might  rule  over  her;  he  did  not  take  her  from  his  feet,  that  he  might  trample  upon 
and  despise  her;  but  he  took  her  from  under  his  arm  and  next  to  his  heart  that  he  might 
love  her  and  shield  and  protect  her. 

I  thank  you  for  your  attention.  (Applause.) 

At  the  conclusion  of  the  speech  of  Mr.  Wysor,  the  committee  rose  and  the  Convention 
adjourned  until  to-morrow,  Thursday,  September  5,  1901,  at  11  o'clock  A.  M. 
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THURSDAY,  September  5,  1901. 

The  Convention  met  at  11  o'clock  A.  M. 

On  motion  of  Mr.  Pettit,  the  Convention  resolved  itself  into  committee  of  the  whole 
upon  the  report  of  the  Committee  on  Preamble  and  Bill  of  Rights.  Mr.  Turnbull  in  the 
chair. 

Mr.  Flood:  Mr.  Chairman,  I  had  hoped  not  to  feel  called  upon  to  make  any  remarks 
on  the  propositions  that  are  pending  here,  but  in  view  of  the  discussion  which  has  taken 
place  I  feel  that  in  justice  to  myself,  in  vindication  of  the  action  of  the  extra  session  of 
the  General  Assembly,  and  in  the  interest  of  what  I  deem  to  be  right  in  this  matter,  I 
am  under  some  obligation  to  submit  a  few  remarks  to  this  committee. 

I  wish  to  say  in  the  outset,  Mr.  Chairman,  that  I  do  not  propose  to  set  up  a  code  of 
ethics  or  of  morals  for  any  gentleman  upon  this  floor.  I  have  my  convictions  on  the 
subject.  I  think  I  am  right.  My  convictions  are  strong,  and  I  may  express  myself  em- 
phatically, but  I  want  it  distinctly  understood  that  I  accord  to  every  gentleman  upon 
this  floor  a  perfect  right  to  have  convictions  differing  from  those  I  entertain,  and  when 
he  does  so,  I  want  it  understood  that  my  remarks  do  not  and  are  not  intended  to  impugn 
his  views,  his  convictions,  or  his  conduct. 

I  believe,  Mr.  Chairman,  that  the  Democratic  members  of  this  body  are  under  a 
moral  obligation  to  the  people  of  Virginia  to  submit  to  the  present  electorate  the  Con- 
stitution which  this  Convention  shall  frame.  Believing  that,  I  shall  vote,  when  the 
Constitution  is  framed,  to  submit  it  for  ratification  or  rejection  to  the  people  of  this 
Commonwealth  regardless  of  the  political  party  to  which  they  belong  and  regardless  of 
their  color.  I  shall  discuss  my  view  of  this  subject  from  the  standpoint  of  the  prece- 
dents which  bind  us  and  from  the  standpoint  of  the  obligation  which  the  Convention  of 
the  Democratic  party  imposed  upon  the  members  of  that  party.  I  shall  try  not  to  go 
over  ground  which  has  been  so  well  covered  by  other  gentlemen. 

The  adjudged  cases  and  the  text  writers  upon  this  subject  have  been  cited  here  and 
fully  discussed.  I  think,  and  have  always  thought,  that  they  bear  out  the  contention 
that  this  Convention  has  not,  as  a  simple  legal  proposition,  the  right  to  proclaim  its 
Constitution.  I  thought  so  when  I  took  the  position  in  the  General  Assembly  that  I  am 
taking  here.  I  believe  the  text  writers,  with  few  exceptions,  and  all  the  adjudged  cases 
bear  out  that  view. 

The  gentleman  from  Petersburg  (Mr.  Cameron)  asked  for  the  authorities  upon  which 
we  base  our  conclusion.  I  refer  him  to  the  authorities  which  have  been  cited  by  other 
gentlemen,  authorities  which  governed  and  guided  the  action  of  the  General  Assembly 
in  the  passage  of  the  act  of  February  16,  1901. 

It  is  true  the  gentleman  from  Petersburg  has  brushed  aside  those  authorities  with 
disdain.  The  members  of  the  General  Assembly  had  not  the  same  temerity  he  has,  but 
in  view  of  the  fact  that  he  has  been  unable  to  produce  a  single  authority  to  sustain  his 
view,  and  gets  all  his  authority  from  the  depths  of  his  inward  consciousness,  I  think  he 
would  have  done  very  well  to  have  followed  the  example  of  the  members  of  the  General 
Assembly. 

In  the  early  stages  of  this  Convention  the  member  from  Petersburg,  with  a  wave  of 
his  hand  and  an  air  of  disdain,  said  he  paid  no  attention  to  text-writers  and  adjudged 
cases,  but  in  matters  pertaining  to  Constitution  making  he  went  back  to  the  fathers  of 
the  republic.  I  propose  to  go  back,  sir,  where  he  directed  me  to  go.  I  propose  to  go  to 
the  fathers  of  the  republic  and  to  show  that  following  their  action  the  General  Assembly 
had  the  strongest  kind  of  precedent  for  the  action  which  it  took,  and  should  be  free  from 
the  criticism  of  usurpation  hurled  against  it  so  recklessly  by  the  gentleman  from  Peters- 
burg (Mr.  Cameron)  and  the  gentleman  from  Hanover  (Mr.  Carter). 

Mr.  Chairman,  when  the  General  Assembly  assembled  in  extra  session  in  January, 
1901,  we  were  situated  just  as  was  the  Legislature  which  passed  the  law  providing  for 
the  organization  of  the  Convention  of  1829-30.    The  Legislature  had  passed  an  act  au- 
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thorizing  the  people  of  this  Commonwealth  to  vote  upon  the  question  whether  there 
should  be  a  Convention.  The  people — they  were  the  freeholders  then-^had  gone  to  the 
polls  and  voted  that  there  should  be  a  Convention.  That  Legislature  subsequently 
assembled  and  passed  an  act  providing  for  the  organization  of  the  Convention.  The 
Legislature  of  1901  took  exactly  the  same  steps.  When  the  Legislature  of  1828  assembled 
to  provide  for  the  organization  of  the  Convention,  it  laid  off  the  State  into  districts;  it 
provided  the  number  of  delegates  there  should  be  from  each  district;  it  provided  the  pay 
of  the  members,  and  it  provided,  further,  that  that  Convention  should  submit,  in  its 
discretion,  the  Constitution  which  it  was  to  frame,  not  to  the  freeholders  of  the  Common- 
wealth, but  to  the  enlarged  electorate  for  ratification  or  rejection. 

The  doctrine  was  well  established  in  the  Commonwealth  of  Virginia  then,  it  was  not 
questioned  at  that  time  so  far  as  the  published  debates  show,  that  any  Convention  assem- 
bled to  propose  a  Constitution  to  the  people  were  compelled  to  submit  it  to  the  electorate 
which  elected  delegates  to  the  Convention;  and  I  challenge  the  gentleman  from  Hanover 
or  the  gentleman  from  Petersburg  to  produce  one  authority  which  controverts  that  state- 
ment. 

I  say  the  doctrine  was  well  understood  in  this  Commonwealth  that  the  Constitution 
framed  by  the  Convention  of  1829-30  had  to  come  back  to  the  freeholders,  unless  the 
Convention  got  some  authority  from  some  source  to  submit  it  to  a  different  electorate. 
So  when  the  Legislature  assembled  and  passed  the  act  providing  for  the  organization  of 
the  Convention,  it  incorporated  a  provision  that  the  Convention  could  in  its  wisdom 
and  discretion  submit  the  Constitution  which  it  was  to  frame,  not  to  the  freeholders,  but 
to  the  enlarged  electorate,  which  every  man  knew  would  be  created  by  the  act  of  that 
Convention. 

Mr.  Chairman,  that  was  identically  the  situation  of  the  General  Assembly  in  extra 
session  in  1901.  The  Convention  had  been  called,  and  the  Legislature  incorporated  in 
the  act  providing  for  the  organization  of  the  Convention  a  provision  that  the  Constitu- 
tional Convention  should  submit  its  Constitution  to  those  who  had  called  it  into  being. 
The  power  to  do  so,  the  right  to  do  so,  the  right  to  enlarge  the  powers  of  the  Convention, 
or  the  right  to  limit  the  powers  of  the  Convention,  had  been  established  by  the  proceed- 
ings of  the  Legislature  of  Virginia  in  1828  and  the  succeeding  Convention  of  1829-30. 

Mr.  Chairman,  when  the  Constitution  framed  by  the  Convention  of  1829-30  was  com- 
plete, the  question  arose  in  that  Convention  whether  the  question  of  the  ratification  or 
rejection  of  it  should  be  submitted  to  the  freeholders  who  alone  up  to  that  time  con- 
stituted the  electorate  of  this  Commonwealth,  or  should  be  submitted  to  the  enlarged 
electorate,  including  "pot-boilers"  and  others.  Mr.  Randolph,  of  Roanoke,  offered  a 
resolution  embodying  the  idea  advocated  here  by  the  delegate  from  Pulaski  (Mr.  Wysor), 
that  the  Convention  was  compelled  by  the  institutional  history  and  law  of  this  Common- 
wealth to  submit  its  Constitution  to  the  electorate  which  had  elected  delegates  to  the 
Convention.    He  made  a  strong  argument  upon  that  proposition. 

The  gentleman  from  Petersburg  (Mr.  Cameron)  admits  that  Mr.  Randloph  sustained 
the  views  so  ably  advocated  here  by  the  delegate  from  Pulaski,  but  he  contends  that  Mr. 
Johnson  and  Judge  Thompson  and  others  controverted  the  view  entertained  by  Mr.  Ran- 
dolph. 

Mr.  Chairman,  I  have  the  greatest  admiration  for  the  distinguished  gentleman  from 
Petersburg.  His  charming  personality,  his  broad  culture,  his  eloquence  would  attach  to 
him  any  one  w^ho  came  in  contact  with  him.  But  I  have  been  utterly  astonished,  sir,  to 
hear  him  here  invoke  an  authority  as  our  guidance  and  get  up  and  quote  it  as  an  au- 
thority by  which  we  should  be  controlled,  when  the  most  careless  reading  of  that  au- 
thority will  show  to  any  member  of  this  Convention  that  judging  by  the  conclusions  he 
draws  from  it  he  had  scarcely  glanced  over  it. 

The  gentleman  from  Petersburg  says  that  the  position  taken  by  Messrs.  Johnson  and 
Thompson  and  others  denied  the  view  of  Mr.  Randolph  and  sustained  the  view  that  the 
Constitutional  Convention  was  supreme  and  could  submit  the  Constitution  to  any  electo- 
rate it  saw  fit,  not  by  reason  of  any  power  derived  from  the  Legislature,  but  because  it 
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was  supreme.  That  I  understand  to  be  the  position  taken  by  the  gentleman  from  Peters- 
burg. 

I  have  here,  sir,  those  debates,  and  they  show  that  the  position  taken  by  Thompson 
and  Johnson  and  others  was  that  the  Convention  could  submit  the  Constitution  to  an 
abridged  electorate,  not  because  it  had  any  inherent  power  to  do  so,  but  because  the 
Legislature  of  Virginia  had  given  them  the  power  to  do  so. 

Mr.  Barbour:  Let  me  read  what  Mr.  Thompson  said  on  that  point.  After  discussing 
the  provision  of  the  act  of  the  Legislature,  he  said: 

The  whole  object  of  this  provision  was  to  declare,  what  it  was  supererogatory  to 
affirm,  that  if  it  should  be  the  pleasure  of  this  body  to  designate  the  person  to  whom  our 
work  should  be  submitted,  we  had  the  power  to  do  so. 

Mr.  Flood:  Mr.  Chairman,  it  is  very  well  to  pick  out  one  sentence  and  read  it;  but 
that  sentence  no  more  gives  you  Thompson's  position  than  did  the  gentleman  from 
Petersburg  give  it  to  you.  I  will  state  what  was  Mr.  Thompson's  position.  I  have  it  here 
in  my  hand  and  will  read  it.  It  was  that  the  act  of  the  Legislature,  in  conferring  upon 
the  Constitutional  Convention  the  power  to  delegate  its  work  to  another  electorate  than 
that  which  created  it,  might  be  beyond  the  powers  of  the  Legislature,  but  that  when  the 
people,  the  freeholders,  went  to  the  polls  and  voted  to  elect  delegates  to  the  Convention 
they  acquiesced  in  and  ratified  what  the  Legislature  had  done,  and  therefore  it  became 
the  act  of  the  people  and  gave  them  that  power.  I  challenge  the  gentleman  from  Cul- 
peper  to  controvert  that  statement. 

Now,  Mr.  Chairman,  there  cannot  be  any  doubt  about  the  position  of  these  gentle- 
men.  Mr.  Randolph  offered  the  following  resolution: 

Resolved,  That  the  amended  Constitution  adopted  by  this  Convention,  be  submitted 
on  the  respective  election  days  in  the  month  of  April  next,  to  the  persons  qualified  to 
vote  under  the  existing  Constitution,  for  members  of  the  General  Assembly. 

Mr.  Thompson  said: 

This  was  the  usurpation  of  which  the  gentleman  complained,  that  the  Legislature 
had  not  confined  the  submission  to  the  freeholders.  If  it  were  an  usurpation,  against 
whom  and  by  whom  was  it  committed?  Against  the  freeholders  by  the  freeholders  them- 
selves— for,  what  they  did  by  their  agents,  the  members  of  the  Legislature,  they  did  by 
themselves — and  this  usurpation  thus  committed  by  themselves  against  themselves,  these 
same  freeholders  ratified,  first,  by  their  acquiescence  and  secondly,  by  the  act  of  electing 
members  to  this  Convention,  and  all  this,  so  far  as  I  have  heard,  without  a  murmur  or 
complaint  against  this  act  or  any  part  of  it. 

That  is  what  Mr.  Thompson  said.  There  is  where  he  planted  himself.  He  agreed 
with  Mr.  Randolph  that  the  Constitution  must  go  back  to  the  electorate  which  called  the 
Convention  and  elected  delegates  to  it,  but  that  there  had  been  an  intervening  act  which 
overcame  that  requirement,  an  act  of  the  Legislature  which  had  been  acquiesced  in  by 
the  people,  and  that  act  of  the  Legislature,  which  might  be  ultra  vires,  had  to  use  the 
language  of  the  delegate  from  Petersburg,  the  divine  afflatus  of  life  blown  into  it  by  the 
people  and  became  binding  upon  the  Convention.  It  gave  them  the  authority  in  1829-30, 
and  I  contend  that  it  binds  us  here  to-day. 

Mr.  Wise:  What  you  have  read  from  Mr.  Thompson  is  correct,  but  if  you  will  read 
on  a  little  further  in  his  speech  he  went  further  than  you  do.  He  said,  notwithstanding 
the  act  of  the  Legislature,  the  Convention  had  a  right,  and  it  was  their  duty,  to  submit 
the  Constitution  formed  by  them  to  all  the  people;  that  under  our  theory  of  government 
the  people  are  entitled  to  rule;  and  that  when  a  new  Constitution  is  formed  all  the 
people  have  a  right  to  vote  upon  its  ratification  or  rejection. 

Mr.  Flood:  You  are  correct,  sir,  but  I  was  not  discussing  that  at  this  time.  I  will 
say  to  the  gentleman  from  Richmond,  however,  I  have  this  authority  upon  that  point 
and  the  authority  of  a  distinguished  gentleman  of  much  more  recent  date.  I  have  before 
me,  upon  the  suggestion  held  out  by  the  gentleman  from  Richmond,  an  interview  with 
the  distinguished  nominee  of  the  Democratic  party  for  Governor,  which  I  will  give  the 


DEBATES  OE  THE  COXSTITUTIOXAL  COXVEXTIOX  OE  VIEGIXIA. 


281 


ConTention  in  a  few  minuies.  and  wliicli  I  think  puts  tlie  matter  as  strongly  and  as 
tersely  as  it  v,-as  put  by  ^Ir.  Tliompson  or  other  gentlemen. 

But  I  am  now  dealing  with  the  proposition  that  our  action  in  the  General  Assembly 
and  our  duties  here  are  laid  down  by  the  precedents  established  by  the  fathers  of  this 
republic,  by  the  fathers  of  constitution  making,  to  whom  we  were  referred  in  the  early 
days  of  the  session  by  the  distinguished  gentleman  from  Petersburg.  I  ?.a.y  it  is  the 
position  which  :\Ir.  Thompson  took,  and  the  view  was  more  strongly  taken  by  that  giant 
intellect,  Chapman  Johnson,  of  the  county  of  Augusta. 

The  issue  arose  upon  the  propositions  thus  submitted;  on  the  one  side  was  Randolph, 
who  contended  that  the  Constitution  must  go  back  to  the  electorate  which  had  called  the 
Convention;  the  other  gentleman  contended  that  it  need  not  do  it  because  the  Legisla- 
ture had  given  the  authority  to  refer  it  to  a  different  electorate.  Upon  that  sharply 
defined  issue,  reasoned  out  in  that  way,  the  vote  was  taken.  Twenty-eight  of  the  ninetj*- 
six  delegates  of  that  Convention  voted  to  sustain  Mr.  Randolph's  contention,  which  was 
the  same  as  the  contention  of  the  gentleman  from  Pulaski.  Sixt^'-six  of  them  voted  to 
sustain  the  proposition  that  the  legislative  authority  acquiesced  in  by  the  people,  when 
ratified  by  the  people  to  the  extent  of  going  to  ihe  polls  and  electing  delegates  under  that 
act,  conferred  authority  upon  the  Convention  to  refer  it  to  a  different  electorate  from 
the  one  they  otherwise  would  have  been  bound  to  refer  it  to,  and  among  the  sixty-six  so 
voting  appeared  the  names  of  Chief- Justice  Marshall,  James  Madison,  Judge  Cabell, 
Judge  Joynes,  and  others  of  the  most  distinguished  men  that  Virginia  has  ever  produced. 

Mr.  Chairman,  upon  the  authority  of  the  Convention  of  1829-30,  we  must  follow  the 
rule  laid  down  by  the  Legislature.  If  the  Legislature  had  the  right  to  extend  the  power 
of  the  Convention  in  that  respect  when  that  right  was  acquiesced  in  and  ratified  by  the 
people  going  to  the  polls,  then  it  had  the  right  to  limit  the  power  of  the  Convention  when 
that  limitation  had  been  acquiesced  in  by  the  people  going  to  the  polls  and  voting  under 
the  act  which  contained  that  limitation.  According  to  that  precedent,  I  maintain  here 
that  we  can  do  no  otherwise  than  refer  this  Constitution  to  the  present  electorate  of 
this  Commonwealth. 

Now,  the  gentleman  from  Petersburg  referred  to  the  debates  in  the  Convention  of 
1S50.  I  have  not  been  able  to  get  hold  of  a  copy  of  those  debates.  I  understand  that 
there  is  one,  and  only  one,  in  the  State  Library,  and  that  has  been  mislaid.  But  the 
gentleman  from  Petersburg  said  the  same  issue  was  there  raised,  the  same  discussion 
was  engaged  in,  and  the  same  result  reached.  The  only  precedent  we  can  get  from  those 
to  whom  the  gentleman  from  Petersburg  refers  as  the  fathers  of  the  republic  leads  to  the 
conclusion  that  we  are  compelled,  according  to  the  institutional  law  of  this  Common- 
wealth, to  refer  the  Constitution  we  are  making  back  to  the  entire  electorate. 

The  gentleman  from  Hanover  (Mr.  Carter)  says  that  under  the  provision  of  the 
existing  Constitution  the  new  Constitution  must  be  proclaimed;  that  is,  that  under  the 
provision  of  the  existing  Constitution  this  Convention  was  called,  by  reason  of  the  votes 
of  the  people,  for  the  purpose  of  revising  the  Constitution  and  proclaiming  it. 

Mr.  Pettit:    Amending  it. 

Mr.  Flood:  Yes,  amending  it.  He  construed  that  to  mean  proclaiming  it.  But  he 
says  if  the  Legislature  had  transcended  the  authority  given  it  in  the  Constitution,  and 
in  the  first  act  under  which  a  vote  was  to  be  taken  as  to  whether  there  should  be  a 
Convention  or  not,  had  put  in  a  provision  that  when  the  Constitution  was  framed  it 
should  be  submitted  for  ratification  or  rejection,  then  this  Convention  would  be  bound 
by  it. 

But  the  gentleman  does  not  think,  as  does  Marshall,  and  :\Iadison,  and  Thompson, 
and  Johnson,  that  such  a  provision  contained  in  the  second  act  and  voted  upon  by  the 
people  would  bind  this  Convention.  I  will  call  his  attention  to  the  fact  that  the  only 
difference  between  himself  and  those  gentlemen  is  that  he  thinks  the  Legislature  could 
violate  its  constitutional  power  in  one  act  and  have  that  violation  made  good  if  it  was 
acquiesced  in  by  the  people,  and  those  gentlemen  took  the  position  that  they  went  beyond 
their  technical  power  in  either  act,  and  if  in  either  case  it  was  ratified  by  the  people,  that 
would  make  it  binding  upon  the  Convention  which  assembled  thereunder. 
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There  seems  to  me,  Mr.  Chairman,  to  be  very  little  difference  between  the  logic  of 
the  gentleman  from  Hanover,  when  followed  out,  and  the  propositions  laid  down  by 
Johnson  and  others  in  the  Convention  of  1829-30. 

The  gentleman  from  Hanover  says  that  we  were  commissioned  by  the  people  of  Vir- 
ginia to  come  here  and  proclaim  this  Constitution,  but  yet  he  talks  as  if  he  would  favor 
submitting  it  to  an  abridged  electorate.  I  advise  him  not  to  do  that.  It  seems  to  me  he 
would  be  stretching  beyond  the  powers  of  his  agency  his  rights  under  that  agency.  If 
we  are  sent  here  to  proclaim  this  Constitution  we  can  secure  the  adoption  of  it  without 
trouble  and  without  doubt. 

Gentlemen  upon  this  floor,  the  gentleman  from  Frederick  (Mr.  Harrison),  the  gen- 
tleman from  Rockingham  (Mr.  Keezell),  and  others  have  said  that  to  submit  this  Con- 
stitution to  an  abridged  electorate  would  insure  its  defeat.  I  hardly  think  if  the  gentle- 
man from  Hanover  is  commissioned  to  declare  this  Constitution  he  has  a  right  under  the 
agency  by  which  he  claims  to  act  and  under  the  powers  by  which  he  claims  to  be  bound, 
to  run  the  risk  of  having  it  defeated  by  any  electorate,  the  abridged  or  unabridged. 

Mr.  Chairman,  I  simply  desire  to  make  clear  to  members  of  this  body  and  to  the 
people  of  Virginia  the  attitude  of  myself  and  those  members  of  the  General  Assembly 
who  voted  with  me  upon  the  proposition  which  was  incorporated  in  the  act  of  March  16, 
1901,  to  make  clear  the  views  we  entertained  and  the  reasons  whidi  actuated  us  to  in- 
corporate that  provision. 

But  I  want  to  state  here,  Mr.  Chairman,  that  while  I  do  not  think  this  Convention 
has  the  legal  right  to  proclaim  a  Constitution,  I  recognize  the  fact  that  it  has  the  t>liysi- 
cal  power  to  do  it,  and  that  if  it  did  so,  and  the  people  of  this  State  acquiesced  in  it,  it 
would  make  it  as  valid  and  as  binding  as  if  the  Convention  had  the  legal  right.  I  be- 
lieve the  people  of  the  State  will  acquiesce  in  any  Constitution  this  Convention  frames, 
and  therefore  I  do  not  think  the  legal  phases  of  this  proposition  are  so  important.  I,  for 
one,  though  I  believe  with  all  the  intensity  of  my  nature  that  we  are  bound  to  submit  it 
to  the  present  electorate,  shall  acquiesce  in  any  action  taken  by  this  Convention,  and  do 
the  best  T  can  to  make  the  result  of  our  labors  an  acceptable  Constitution  to  the  people 
of  this  State. 

But  the  reason  which  has  actuated  me  in  the  position  I  have  taken,  and  I  believe 
the  reason  which  actuates  most  gentlemen  who  entertain  this  view,  is  the  moral  aspect 
of  this  case.  I  believe,  sir,  that  those  who  acknowledge  allegiance  to  the  Democratic 
party  are  in  political  honor  bound  to  submit  the  result  of  our  work  here  to  the  electorate 
that  existed  when  we  were  chosen  as  delegates  to  this  Convention.  I  believe,  sir,  that  is 
the  pledge  of  the  Democratic  party.  I  believe,  as  I  said,  that  every  man  who  acknowl- 
edges allegiance  to  the  Democratic  party  is  in  political  honor  bound  to  follow  that  course. 
I  make  that  statement  with  due  deference  to  gentlemen  who  entertain  a  different  view, 
and  in  making  it  I  am  not  criticising  their  conclusion  or  their  action;  but  that  is  a 
conclusion  which  I  arrived  at  and  which  has  controlled  my  action  upon  this  matter. 

Mr.  Chairman,  gentlemen  say  that  it  would  be  a  foolhardy  thing  to  submit  a  Con- 
stitution framed  for  the  purpose  of  eliminating  negro  suffrage  to  the  140,000  negro  voters 
of  the  Commonwealth.  Gentlemen,  sir,  forget  that  fifteen  months  ago,  when  we  were  so 
anxious  to  secure  the  call  of  this  Convention,  we  were  faced  by  exactly  the  same  condi- 
tion of  affairs,  and  that  then  we  had  to  submit  that  call  to  the  140,000  negro  voters.  The 
dangers  of  defeat  which  confronted  the  Democratic  party  in  May,  1900,  were  just  as 
great  as  those  which  will  confront  the  party  when  it  goes  before  the  people  and  asks  for 
the  ratification  of  this  Constitution. 

The  constitutional  movement  was  not  popular  in  Virginia.  Subsequent  history  has 
demonstrated  that  fact,  if  the  history  prior  to  the  election  in  1900  had  not  shown  it. 

During  the  session  of  the  Legislature  of  1895-96  the  distinguished  junior  member  of 
this  Convention  from  Danville  (Mr.  Withers)  introduced  into  the  General  Assembly  a 
bill  providing  that  the  people  should  on  the  fourth  Thursday  in  May,  1897,  vote  upon  the 
question  whether  there  should  be  a  Convention  of  not.  The  speeches  which  he  made  in 
advocacy  of  his  measure  created  a  profound  impression  throughout  this  Commonwealth. 
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They  started  a  movement  in  fa^'or  of  constitutional  revision,  and  they  aided  it  at  every 
stage  of  that  movement. 

But.  sir,  though  the  Legislature  passed  that  act,  there  were  less  than  40,000  people 
who  responded  at  the  polls  on  the  fourth  Thursday  in  May,  1S9T,  in  favor  of  the  call  of 
a  Convention;  and  when  the  distinguished  gentleman  came  back  here  in  December,  1S9T, 
and  again  introduced  his  bill,  it  was  defeated  by  the  Legislature. 

That  gentleman  having  left  the  General  Assembly,  I  introduced,  during  the  session 
of  1S99-1&00,  a  bill  similar  to  the  two  he  had  introduced.  I  did  it  for  different  reasons 
than  those  which  actuated  him.  In  that  session  of  the  G-eneral  Assembly  there  were 
many  ardent  and  earnest  advocates  of  constitutional  revision.  Among  them  were  the 
delegate  from  Charlotte  (Mr.  Eggleston)  and  the  delegate  from  Lynchburg  (Mr.  Glass) 
and  others,  who  were  earnest  and  active  in  their  desire  to  secure  the  passage  of  the 
measure  which  I  had  introduced  to  secure  the  call  of  a  Constitutional  Convention. 

But  we  all  recognized  that  unless  we  could  have  it  made  a  party  issue  it  would  be 
useless  to  go  to  the  trouble  and  expense  of  having  an  election  upon  the  proposition 
again,  because  we  believed  it  would  be  defeated  at  the  polls.  So  a  caucus  of  the  Demo- 
cratic members  of  the  General  Assembly  convened  in  this  hall,  and  after  several  nights' 
discussion,  it  was  decided  that  the  call  of  a  Constitutional  Convention  should  be  made  a 
party  issue  as  far  as  the  Democratic  members  of  the  General  Assembly  could  make  it  so, 
and  it  was  further  decided  that  we  would  call  upon  the  Demacratic  Convention  which 
was  to  assemble  in  this  State  later  on  in  that  year  to  make  the  call  of  this  Convention 
distinctly  a  party  issue. 

The  suggestion  of  the  Democratic  caucus  was  taken  up  by  many  of  the  county  chair- 
men in  this  Commonwealth,  who,  like  the  delegate  from  Rockingham  (Mr.  Keezell),  act- 
ing as  county  chairman  in  his  county,  put  in  their  call  the  statement  that  the  question 
would  be  presented  to  the  Democratic  Convention  at  Norfolk  as  to  whether  the  call  of  a 
Constitutional  Convention  should  be  made  a  party  issue. 

So  I  will  say  to  my  friend  from  Lancaster  1  Mr.  Dunaway),  who  questions  the  au- 
thority of  the  Convention  which  assembled  in  Norfolk  on  the  2d  day  of  May,  1900,  to 
pass  a  resolution  making  that  call  a  party  issue,  that  here  its  powers  were  invoked  not 
only  by  a  caucus  of  the  Democratic  members  of  the  then  Legislature,  but  also  by  the 
Democratic  masses  in  their  meetings  assembled  to  elect  delegates  to  that  Convention. 

Sir,  in  view  of  these  facts,  I  will  say  to  my  friend  from  Lancaster  and  my  friend 
from  Prince  Edward  (Mr.  Mcllwaine),  vrho,  I  believe,  has  overlooked  the  facts,  that 
chere  could  be  no  question  as  to  the  power  of  that  Convention  to  make  the  call  of  this 
Convention  a  party  issue.  They  had  gotten  theii  authority  to  do  so  from  the  Democratic 
masses  themselves. 

]\Ir.  Chairman,  there  was  a  considerable  fight  throughout  the  St-ate  among  the  Demo- 
crats as  to  whether  that  call  should  be  made  a  party  issue  or  not.  Some  of  the  cotmties 
instructed  against  it;  manj'  of  them  instructed  for  it;  but  I  will  state  what  I  am  in- 
formed by  reading  the  Richmond  Dispatcli.  a  paper  which  I  recognize  as  the  organ  of  the 
Democratic  party  of  this  State  and  which  has  always,  through  weal  or  woe,  held  up  the 
cause  of  Democracy  in  a  most  able  manner.  I  find  from  an  editorial  in  that  paper  of 
the  23d  day  of  April,  1900,  that  a  majority  of  the  delegates  elected  to  the  Norfolk  Con- 
vention had  been  instructed  to  vote  to  make  the  call  of  a  Constitutional  Convention  a 
party  issue.  More  than  that,  that  paper  indicated  through  its  editorial  columns  upon  that 
day  that  a  majority  of  the  delegates  were  instructed  to  couple  with  the  provision  making 
it  a  party  issue  a  resolution  requiring  the  Democratic  members  of  the  Convention  to  vote 
to  submit  the  Constitution  the  Convention  should  frame  back  to  the  people  for  ratifica- 
tion or  rejection. 

Mr.  Chairman,  I  have  not  undertaken  to  search  the  files  of  the  newspapers  to  read 
up  the  instructions  of  that  day,  but  from  this  high  source,  from  the  recognized  Demo- 
cratic organ  in  this  State,  I  get  that  statement.  I  do  not  suppose  the  editor  of  that 
paper  would  have  incorporated  that  idea  into  his  editorials  unless  he  had  known  what 
he  was  talking  about. 

So,  sir,  when  we  assembled  at  Norfolk  on  the  2d  of  May,  1900,  we  not  only  had  the 
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authority  of  the  Democratic  masses  to  make  the  call  of  this  Convention  a  party  issue, 
but  we  had  their  authority  to  resolve  that  when  the  Constitution  was  framed  it  should 
be  submitted  back  tc  the  people  for  ratification  or  rejection.  The  gentleman  from  Lan- 
caster cannot  wish  any  stronger  authority  than  that. 

Mr.  Chairman,  as  I  said,  the  question  as  to  whether  this  call  would  be  made  a  party 
issue  was  deemed  doubtful.  It  was  a  hard-fought  proposition,  and  through  the  months 
of  March  and  April  of  the  year  1900  there  was  considerable  doubt  as  to  whether  the 
Democratic  party  would  make  it  a  party  issue.  Those  who  watched  the  trend  of  public 
opinion  at  that  time  recognized  that  fact. 

The  Richmond  Dispatch,  the  organ  of  the  Democratic  party,  ever  alert  to  defend  and 
protect  its  interests,  the  ardent,  earnest  advocate  of  constitutional  revision,  recognized 
the  danger,  and  to  meet  that  danger  it  came  out  in  editorial  after  editorial  stating  that 
the  Convention  at  Norfolk  would  require  that  the  result  of  this  Convention  should  be 
submitted  to  the  people  for  ratification  or  rejection.  In  the  strongest  kind  of  editorials 
it  urged  the  people  to  go  to  their  meetings  and  send  delegates  to  Norfolk  to  vote  to 
make  the  call  of  this  Convention  a  party  issue.  It  came  out  with  the  authority  of  a 
party  organ  and  declared  that  the  Convention  would  also  bind  its  Democratic  members 
and  bind  the  Democratic  members  of  this  body  to  submit  the  work  of  this  body  to  the 
people  for  ratification  or  rejection. 

I  see  that  my  friend  from  Lynchburg  (Mr.  Glass)  smiles;  so  I  will  read  an  editorial 
to  him.  I  take  one  editorial;  I  will  not  read  them  all.  I  had  to  have  them  copied.  Here 
is  an  editorial  of  April  26,  1900,  just  about  one  week  before  the  assembling  of  the  Nor- 
folk Convention.  It  went  on  to  discuss  the  outlook  for  the  Constitutional  Convention  in 
that  Democratic  assembly.  I  will  not  read  it  all,  but  I  will  read  enough  to  bear  out  the 
statement  which  I  made  and  at  which  my  friend  from  Lynchburg  smiles: 

The  people  are  in  a  very  amiable  and  conservative  mind  just  now,  and  schemers 
would  better  let  them  alone.  It  seems  to  us  that  this  is  a  view  which  is  bound  to  have 
a  powerful  effect  upon  all  thoughtful  and  patriotic  Virginians.  We  cannot  but  urge  it 
upon  their  instant  attention.  It  is  our  opinion  that  the  Norfolk  Convention  will  pledge 
the  party  to  have  the  work  of  the  Constitutional  Convention  submitted  to  the  voters  of 
the  State. 

To  the  voters  of  this  State;  not  to  a  qualified  electorate,  not  to  the  white  men.  This 
editorial  was  written  on  the  26th  day  of  April,  1900. 

Will  pledge  the  party  to  have  the  work  of  the  Constitutional  Convention  submitted 
to  the  voters  of  the  State  for  ratification  or  rejection.  That  is  the  usual  custom  in  Vir- 
ginia— one  which  even  the  Underwood  Convention  could  not  disregard.    In  the  event  

Hear  me,  gentlemen! 

In  the  event  that  the  Norfolk  Convention  adopts  that  view,  each  member  of  the  Con- 
stitutional Convention  who  accepts  the  election  as  a  Democrat,  will  be  as  much  in  honor 
bound  to  observe  the  pledge  as  a  Democr,atic  Presidential  Elector  is  bound  to  vote  for  the 
Democratic  nominee,  or  as  a  Republican  nominee  is  bound  to  vote  for  the  Republican 
nominee  for  President. 

Gentlemen,  the  old  lady  spoke  with  no  uncertain  sound  that  time.  There  can  be  no 
doubt  about  what  the  party  organ  of  the  Democratic  party  meant  on  the  26th  day  of 
April,  1900,  when  it  was  trying  to  rally  the  hosts  of  Democracy  from  all  over  this  Com- 
monwealth to  support  the  move  in  favor  of  calling  a  Constitutional  Convention. 

That  is  not  all.  Here  is  another  editorial.  In  the  Dispatch  of  the  25th  of  April, 
1900,  is  found  the  following: 

The  Democratic  caucus  of  the  Legislature  is  to  be  sustained.  More  than  a  majority 
of  the  delegates  reported  as  elected  to  the  State  Democratic  Convention  at  Norfolk,  May 
2nd,  favor  that  action.  The  result,  we  believe,  will  be  that  the  party  vote  will  be  cast 
in  favor  of  calling  a  Constitutional  Convention. 

It  likewise  appears  from  our  telegrams  that  there  will  be  a  strong,  and  probably 
a  controlling  sentiment  in  the  Norfolk  Convention  favoring  a  pledge  that  the  Conven- 
tion's work  shall  be  submitted  to  the  people  for  ratification  or  rejection. 
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Of  nearly  all  the  delegates  who  had  then  been  elected,  a  majority,  says  the  Dispatch, 
favored  making  the  call  a  party  issue.  It  likewise  appeared  from  their  telegrams  that 
the  controlling  sentiment  in  that  convention  would  be  in  favor  of  submitting  our  work  to 
the  people  for  ratification  or  rejection. 

What  did  "the  people"  mean  then?  It  meant  the  voters.  Few  men  in  this  Common- 
wealth had  ever  heard  of  any  other  construction  being  put  upon  the  words  "the  people" 
up  to  that  time, 

I  have  a  number  of  editorials  here  from  the  Dispatch,  but  it  seems  to  me  that  I  have 
read  enough  to  demonstrate  to  this  committee  the  position  of  the  party  organ  in  urging 
Democrats  to  go  to  their  meetings  and  instruct  their  delegates  to  the  Norfolk  Convention 
to  vote  when  they,  got  there  to  make  the  call  of  this  Convention  a  party  issue,  and  that 
the  party  organ  of  this  State,  so  far  as  it  could  commit  itself  to  that  proposition,  did 
commit  itself  to  it,  and  so  far  as  it  could  commit  the  party  for  which  it  spoke  did  com- 
mit that  party. 

But,  sir,  it  did  not  stop  there.  They  sent  out  and  had  prominent  men  all  over  this 
Commonwealth  interviewed  as  to  what  their  views  were  as  to  the  action  the  Norfolk 
Convention  ought  to  take  on  this  question.  They  got  a  number  of  replies  from  the  advo- 
cates of  constitutional  revision.  I  have  one  here  from  the  Hon.  A.  J.  Montague,  the 
Democratic  Attorney-General  of  Virginia,  then  an  avowed  and  prominent  candidate  for 
the  Democratic  nomination  for  Governor,  and  now  the  nominee  of  that  party.  It  seems 
that  this  interview  was  taken  by  the  Dispatch  from  a  Norfolk  paper,  where  Mr.  Mon- 
tague was: 

Mr.  Montague  was  asked  yesterday  by  the  Yirginian-PUot,  of  Norfolk,  to  make  a 
statement  regarding  his  position  on  this  question. 

That  is,  on  the  call  of  a  Constitutional  Convention. 
The  following  is  his  reply: 

In  response  to  your  request,  I  beg  to  say  that  I  favor  a  revision  of  the  present  Con- 
stitution, either  by  means  of  a  convention  or  by  the  submission  of  amendments. 

I  skip  over  some  and  come  to  the  part  I  want  to  read: 

But  I  consider  the  making  of  a  Constitution  the  highest  expression  of  sovereign 
power,  and  therefore,  I  think  that  the  work  of  the  Convention  should  be  submitted  to  the 
people  for  ratification  or  rejection.  And  I  will  favor  no  plan  which  will  take  from  the 
people  the  right  to  pass  upon  the  adoption  or  rejection  of  a  Constitution.  V^^ith  the  ex- 
ception of  the  Constitution  of  1776,  which  in  the  nature  of  things,  could  not  be  sub- 
mitted to  the  people,  and,  the  Alexander  abortion,  which  we  have  never  recognized,  all  of 
the  constitutions  made  in  this  State  have  been  submitted  to  the  people.  The  very  genius 
of  free  government  in  my  opinion,  requires  such  a  submission,  I  can  perceive  no  reason 
for  departing  from  the  wise  and  just  precedents  of  the  fathers,  or  from  the  fundamental 
principle  underlying  the  making  of  all  constitutions,  by  giving  to  any  convention  the 
right  to  make  a  constitution  without  submitting  it  to  the  people  for  ratification  or  rejec- 
tion. 

Not  only,  Mr,  Chairman,  have  we  got  the  organ  of  the  Democratic  party  declaring 
that  the  Constitution  shall  be  submitted,  but  prominent  Democratic  leaders  and  candi- 
dates for  Democratic  favors  come  out  as  strongly  as  possible  in  favor  of  that  proposition. 

Mr.  Chairman,  I  do  not  see  how  we  are  to  get  away  from  this  pledge.  That  was  the 
condition  of  affairs  which  confronted  the  Democracy  when  it  met  in  the  city  of  Norfolk 
on  the  2d  day  of  May,  1900,  From  all  over  this  Commonwealth  came  instructions  to 
make  the  call  of  this  Convention  a  party  issue,  but  there  also  came  the  demand  to  couple 
with  that  a  declaration  that  the  Constitution,  when  framed,  should  come  back  to  the 
people  to  be  passed  on.  From  the  lowest  to  the  highest  the  demand  had  gone  forth  in  no 
uncertain  terms.  Thus  we  were  confronted.  We  had  to  accept,  in  my  judgment,  both 
propositions,  or  we  would  not  have  gotten  either  one. 

I  was  at  the  Norfolk  Convention,  Mr.  Chairman,  I  do  not  pretend  to  know  every- 
thing that  went  on,  but  I  do  know  the  sentiment  of  some  of  the  delegates  there.    I  cer- 
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tainly  knew  the  sentiment  of  many  of  the  delegates  from  my  section  of  the  State,  and  I 
do  believe  (and  in  that  I  concur  with  the  remarks  made  by  the  gentleman  from  Rock- 
ingham, Mr.  Keezell)  that  these  two  declarations  had  to  go  hand  in  hand,  that  the  friends 
of  revision  had  to  accept  them  both  or  it  could  not  have  gotten  either  one  of  them. 

So  we  made  the  pledge.  We  bound  the  party  to  make  the  call  of  this  Convention  a 
party  issue,  and  we  made  the  pledge  to  the  voters  of  this  Commonwealth  to  submit  our 
work  to  them. 

Now,  some  people  tell  me  that  the  pledge  was  not  made.  I  do  not  believe  there  is  a 
lawyer  in  this  body,  I  do  not  believe  there  is  a  grammarian  in  this  body,  who  will  sit 
down  impartially,  without  pre-judgment  and  without  prejudice,  and  read  that  resolution, 
who  will  come  to  any  conclusion  but  ttiat  it  did  in  honor  bind  the  Democratic  party  to 
submit  the  Constitution  to  the  present  electorate.    1  will  read — 

Mr.  Meredith:    You  had  a  seat  in  the  Norfolk  Convention? 

Mr.  Flood:    Yes.  istt 

Mr.  Meredith:  Suppose  the  resolution  had  read  that  the  Constitution  shall  be  sub- 
mitted to  the  people  of  Virginia,  including  the  negroes  thereof,  would  you  have  voted 
for  it? 

Mr.  Flood:  I  will  say  to  the  gentleman  that  that  is  not  a  fair  way  to  put  the  ques- 
tion. 

Mr.  Meredith:  Just  let  me  ask  the  question,  would  you  have  voted  for  it  the  other 
way? 

Mr.  Flood:    What  other  way? 

Mr.  Meredith:    With  the  words  "including  the  negroes  thereof." 

Mr.  Flood:  I  certainly  should  have  done  so  if  that  was  the  only  way  we  could  have 
gotten  constitutional  revision. 

Mr.  Meredith:  A  man  should  know  the  circumstances  under  which  it  was  used  in 
the  Convention.  We  want  to  be  fair  to  the  circumstances  that  surround  a  man  at  the 
time  he  uses  such  a  word.  When  he  declares  that  it  is  his  purpose  to  disfranchise  140,000 
negroes,  and  the  Democratic  Convention  uses  the  word  "people,"  it  means  what  he  re- 
gards as  the  people. 

Mr.  Flood:  I  will  ask  the  gentleman  if  that  was  the  view  he  entertained,  and  if  he 
was  at  the  Norfolk  Convention  in  1900  with  the  other  delegates  why  did  he  not  propose 
to  say  "when  this  Constitution  is  framed  we  will  submit  it  to  an  abridged  electorate  for 
ratification  or  rejection?"  AVhy  put  in  any  doubtful  words?  Why  not  deal  frankly  and 
honestly  with  the  people?  (Applause.) 

Mr.  Meredith:  The  question  is  very  easily  answered,  because  I  was  not  in  the  Con- 
vention. In  the  second  place,  the  Convention  would  never  have  adopted  a  resolution 
with  the  word  "people"  meaning  all  the  negroes;  and  yet  you  ask  us  to  put  that  meaning 
on  it. 

Mr.  Flood:  The  gentleman  can  say  that  that  is  his  meaning,  but  that  is  not  my 
meaning,  and  I  voted  for  it.  (Applause.)  I  have  not  questioned  the  motive  of  any 
gentleman,  and  I  do  not  do  it.  T  know  what  was  my  motive  and  I  know  the  reason  that 
actuated  me.  I  did  not  go  to  the  Norfolk  Convention  full  of  the  idea  of  submitting  the 
Constitution  which  this  Convention  should  frame  to  the  whole  vote.  But  when  I  got 
there  I  was  told  by  prominent  members  of  that  Convention,  earnest  advocates  of  con- 
stitutional revision,  that  that  provision  had  to  be  inserted  in  the  Norfolk  platform  or  we 
could  not  induce  the  Norfolk  Convention  to  call  this  Convention  as  a  party  issue.  I 
voted  for  it;  and  having  given  my  pledge  to  submit  it,  as  far  as  my  vote  can  do  so  to 
accomplish  that  result  I  propose  to  cast  that  vote,  unless  by  some  proposition  submitted 
to  the  whole  people,  not  the  white  voters,  but  all  the  voters  qualified  to  vote  at  this  time, 
I  am  relieved  from  the  obligation  of  that  pledge.  In  the  interest  of  the  Constitution  or 
in  no  other  interest  will  I  violate  the  pledge  which  I  assisted  in  making  my  party  give 
there. 

Mr.  Chairman,  that  was  the  condition  of  affairs  which  confronted  the  Democrats  at 
Norfolk  on  the  2d  day  of  May,  1900.  Every  one  I  came  in  contact  with  there  (and  I  do 
not  claim  to  speak  for  everybody)  recognized  the  fact  that  as  a  condition  precedent  to 


DEBATES  or  THE  COXSTITUTIOXAL  COXTEXTIOX  OF  YIEGIXIA. 


287 


getting  the  Democratic  party  to  come  out  in  favor  of  the  Constitutional  Convention  you 
had  to  attach  the  pledge  that  its  work  should  be  submitted  to  the  people.  Why,  the 
gentleman  from  Lynchburg  ( Mr.  Glass )  must  have  knovrn  that.  Did  he  not,  with  his 
own  hand,  write  the  resolution  which  said  so?  The  idea  was  so  prevalent  that  every 
one  I  came  in  contact  with  seemed  to  entertain  it. 

If  the  Convention  will  pardon  a  personal  allusion,  I  will  say  I  was  made  temporary 
chairman  of  that  Convention,  and  the  suggestion  was  made  to  me  that  in  the  speech  I 
was  to  make  as  temporary  chairman  I  should  come  out  and  say  that  the  Constitution 
when  framed  would  be  submitted  to  the  people  for  ratification  or  rejection.  Following 
that  suggestion,  I  made  that  statement  in  my  speech,  and  I  have  tried  to  live  up  to  it 
ever  since. 

Mr.  Chairman,  I  want  to  submit  to  this  body  my  construction  of  the  language  of 
that  pledge,  that  promise,  that  declaration,  whatever  you  may  call  it.  I  care  not  whether 
it  is  a  pledge  or  a  declaration,  it  is  in  the  Democratic  platform,  and  it  ought  to  bind 
Democrats,  for  the  Democratic  party  has  not  been  in  the  habit  of  putting  slippery-elm 
planks  in  its  platforms.  It  has  always  dealt  honestly  with  the  people.  We  are  not  in 
the  habit  of  having  Democratic  platforms  read  one  way  in  May,  1900,  and  another  way  in 
September.  1901.  Our  platforms  say  what  they  mean  and  mean  what  they  say.  The 
Democratic  party  may  not  have  been  always  wise  in  its  declarations,  but  it  has  always 
dealt  honestly  with  the  people,  and  that  fact  has  sunk  like  incense  into  the  hearts  of  the 
American  people,  and  gives  the  vitality  and  the  strength  to  the  Democratic  party  which 
it  has  among  the  masses  of  the  people  to-day. 

But  what  is  the  pledge  or  declaration? 

Whereas  the  General  Assembly  of  Virginia  has  submitted  to  a  vote  of  the  people  

That  is  whom  you  submitted  it  to  

The  question  of  calling  a  Constitutional  Convention,  and  whereas,  it  is  the  evident 
desire  of  the  white  people  

Now.  the  white  people  are  desirous  of  calling  this  Convention,  but  the  question  of 
its  call  is  submitted  to  a  vote  of  the  people,  not  to  the  white  people.  The  word  white 
was  not  put  in  there  accidentally.  It  did  not  slip  in  there.  It  has  its  meaning  there. 
We  have  submitted  the  question  of  the  call  of  the  Convention  to  the  people.  The  white 
people  are  desirous  that  there  shall  be  a  Convention,  but  what  else  does  it  say? 

Resolved.  That  the  Democratic  party  of  Virginia,  in  convention  assembled,  endorses 
the  action  of  the  General  Assembly  of  Virginia  to  vote  on  the  fourth  Thursday  in  May 
for  the  calling  of  a  convention. 

Resolved.  That  it  is  the  sense  of  this  Convention  in  framing  a  new  Constitution  that 
no  effort  should  be  made  to  disfranchise  any  citizen  of  Virginia  who  had  a  right  to  vote 
prior  to  1S61.  nor  the  descendant  of  any  such  person,  and  that  when  such  Constitution 
shall  have  been  framed  it  shall  be  submitted  to  a  vote  of  the  people. 

Now,  that  is  to  whom  it  is  to  be  submitted.  The  white  people  are  anxious  to  have 
the  Convention,  but  when  it  is  framed  the  Constitution  shall  go  to  a  vote  of  the  people. 

Here  I  call  your  attention  to  the  fact  that  they  said  the  General  Assembly  had  sub- 
mitted to  a  vote  of  the  people  the  question  whether  there  should  be  a  Convention.  The 
people  mean  the  same  in  both  lines  in  which  it  is  used  there.  You  cannot  say  it  has  one 
meaning  in  one  place  and  another  meaning  in  the  other  place.  Xo  lawyer  will  undertake 
to  put  such  a  construction  on  that  language.  Xo  grammarian  will  undertake  to  put  any 
such  construction  upon  it.  We  have  submitted  the  question  of  the  call  of  a  Convention 
to  the  people.  Who  are  the  people?  It  says  the  General  Assembly  had  submitted  to  the 
people  the  question  whether  there  should  be  a  Convention.  What  did  the  General  Assem- 
bly do? 

Be  it  enacted  by  the  General  Assembly  of  Virginia.  That  at  an  election  to  be  held 
on  the  fourth  Thursday  of  May.  1900,  there  shall  be  submitted  to  the  electors  qualified  to 
vote  for  members  of  the  General  Assembly,  <§:c. 
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There  is  a  definition,  I  will  say  to  the  gentleman  from  Lancaster,  of  what  the  words 
"the  people"  meant.  The  resolution  drawn  by  the  distinguished  delegate  from  Lynch- 
burg even  referred  you  to  the  act  of  the  General  Assembly  to  get  a  definition  of  what  is 
meant  by  the  use  of  the  words  "the  people,"  and  there  it  meant  the  qualified  voters,  those 
qualified  to  vote  for  members  of  the  General  Assembly. 

Now,  with  all  frankness,  gentlemen,  can  there  be  any  question  as  to  what  that  reso- 
lution meant?  Would  it  be  statesmanship  to  undertake  now  to  put  any  technical  con- 
struction upon  that  language  that  the  ordinary  citizen  reading  it  would  not  put  upon  it, 
and  could  any  citizen,  ordinary  or  not,  put  any  other  construction  upon  that  language 
than  that  it  meant  the  qualified  voters,  those  qualified  to  vote  in  May,  1900?  That  is 
what  the  language  meant.  That  is  what  we  understood  that  it  meant.  That  is  what  the 
great  mass  of  the  people  in  this  Commonwealth  understood  that  it  meant.  That  is  what 
the  Democratic  organ,  the  grand  old  Richmond  Dispatch,  understood  it  to  have  meant. 

I  have  an  editorial  here  vv^hich  appeared  in  the  Dispatcli  the  morning  after  the  adop- 
tion of  that  resolution,  the  very  day  afterwards,  the  3d  day  of  May,  1900,  and  what  does 
it  say?   Here  is  what  is  said: 

The  first  work  taken  up  by  the  Committee  on  Resolutions  was  that  referring  to  the 
calling  of  a  Constitutional  Convention,  and  the  outcome  was  the  keynote  of  the  succeeding 
grand  triumph.  The  opposition  were  unceasing  in  activity  and  ingenuity  to  the  last. 
After  much  discussion  in  the  committee,  a  vote  was  reached  on  resolutions  offered  by  the 
Eighth  District  delegates.  They  were  to  the  effect  that  the  Constitutional  Convention 
proposition  be  endorsed,  but  not  made  a  test  of  party  fealty.  They  were  rejected  by  a 
vote  of  19  to  11.  Mark  that,  and  note  the  significance!  Then  Mr.  Glass  embodied  the 
views  of  the  friends  of  the  convention  movement  in  a  resolution  which  was  satisfactory 
to  them  and  which  was  adopted  by  a  vote  of  19  to  7.  That  resolution  indorsed  the  action 
of  the  General  Assembly  providing  for  a  special  election  on  May  24th,  and  earnestly 
urged  the  people  to  vote  for  the  convention.  Note  that  Mr.  Glass'  resolution  practically 
promises  that  no  white  man  shall  be  disfranchised,  and  that  the  work  of  the  Constitu- 
tional Convention  shall  be  submitted  to  the  vote  of  the  people  for  ratification. 

The  3d  day  of  May,  the  morning  after  the  Convention  had  adjourned,  these  gentlemen 
were  urged  by  the  Richmond  Dispatch  and  urged  by  the  distinguished  chairman  of  the 
Democratic  Committee  of  this  State  to  go  out  on  the  stump  between  the  4th  day  of  May 
and  the  24th  day  of  May,  and  urge  the  people  to  go  to  the  polls  and  vote  for  the  calling 
of  a  Constitutional  Convention.  We  were  sent  forward  with  a  commission,  our  instruc- 
tions being  contained  in  the  platform  of  the  Democratic  party  endorsed  and  adopted  at 
Norfolk.  We  went  out.  Numbers  of  us  took  the  stump.  I  remember  being  in  the  county 
of  the  distinguished  delegate  from  Amherst  (Mr.  Campbell)  and  making  a  speech  at  his 
courthouse  on  one  occasion  to  a  splendid  audience.  That  county  gave  a  magnificent 
majority  for  this  Convention,  and  I  do  not  believe  we  could  have  carried  it  at  all  unless 
we  had  assured  them  there  from  the  rostrum  that  the  Convention  would  submit  its  work 
to  the  people,  because  during  the  speeches  we  made  (and  the  distinguished  delegate  will 
bear  me  out  in  the  statement)  we  were  constantly  confronted  with  the  question,  "Are 
you  going  to  send  your  work  back  to  us?" 

Mr.  Chairman,  I,  as  well  as  other  gentlemen,  went  upon  the  stump  in  those  twenty 
days  throughout  our  respective  sections  of  the  State  and  urged  the  people  to  go  to  the 
polls  and  vote  for  the  call  of  this  Convention.  I  urged  them  to  do  so  not  only  upon  the 
intrinsic  merits  and  worth  of  the  movement,  but  I  urged  them  to  do  it  as  a  matter  of 
party  fealty;  and  as  an  argument  of  persuasive  strength  we  told  them  the  work  should 
come  back  to  them.  We  urged  them,  if  they  could  not  favor  the  Convention,  to  abstain 
from  voting  against  it. 

What  was  the  result?  Seventy-seven  thousand  people,  relying  upon  the  promise  of 
a  party  that  had  never  broken  its  promise  to  the  people,  went  to  the  polls  and  voted  to 
have  this  Convention;  300,000  qualified  voters  staid  at  home  and  abstained  from  voting 
against  it.  We  made  the  pledge  and  we  got  what  we  wanted.  Now,  gentlemen,  we  sim- 
ply ask  the  members  of  this  Convention  to  carry  that  pledge  out. 

I  believe,  in  view  of  these  facts,  I  am  justified  in  saying  it  is  a  historic  fact  that  the 
Democratic  party  did  in  its  Convention  in  the  City  by  the  Sea  make  the  call  of  this  Con- 
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stitiitional  Convention  a  party  measure,  and  did  give  its  pledge  to  all  the  voters  of  the 
Commonwealth  that  if  they  would  allow  us  to  have  this  Convention  we  would  submit 
our  work  to  them  for  approval  or  disapproval.  I  helieve  I  am  justified  in  saying  that 
that  promise  w^as  made  for  the  purpose  of  getting  the  endorsement  of  the  movement  at 
Norfolk  and  the  endorsement  by  the  people  at  the  polls.  I  believe  it  will  be  generally 
conceded,  certainly  with  an  exception  in  a  few  quarters,  that  we  could  not  have  car- 
ried the  proposition  to  call  this  Convention  if  we  had  not  made  this  pledge. 

Now,  Mr.  President,  I  repeat,  we  made  the  pledge  to  accomplish  a  result — namely, 
the  calling  of  this  Convention.  We  have  accomplished  that  result,  and  now  what  is  there 
to  do  as  Democrats  but  to  carry  out  that  pledge?  I  hear  that  there  are  gentlemen  under- 
taking to  get  pretexts  by  which  they  can  ignore  that  pledge.  There  is  no  pretext  which 
can  be  gotten;  there  is  no  justification  Avhich  can  be  fabricated  from  the  utmost  dexterity 
of  sophistry  or  special  pleading  that  will  justify  the  breach  of  that  promise  to  the  people. 

A  political  party  is  but  an  aggregation  of  men,  and  it,  no  more  than  its  individual 
members,  can  violate  their  pledges  and  ignore  their  promises  and  retain  the  respect  and 
confidence  of  the  public. 

I  know  of  no  grotmd  tipon  which  members  who  want  to  violate  this  pledge  can  bot- 
tom themselves  outside  of  the  one  that  they  did  not  make  it,  except  upon  that  maxim  so 
often  attributed  to  the  Jesuits — namely,  "That  the  end  justifies  the  means."  it  is  w^ell 
known  that  the  famous  Florentine  writer  upon  statecraft,  Machiavelli,  openly  and  un- 
blushingly  undertook  to  defend  and  justify  this  maxim  as  a  precept  of  political  ethics. 
In  his  work  entitled  "The  Prince"  he  lays  it  down  as  a  cardinal  precept  which  should 
govern  rulers,  that  if  you  can  accomplish  your  ends  without  breaking  your  faith  you 
ought  to  do  it;  but  if  to  accomplish  your  ends  it  is  necessary  to  violate  your  faith,  do  not 
hesitate  to  do  so.    His  political  philosophy  has  been  summarized  in  these  two  lines: 

The  promise  given  was  a  necessity  of  the  past; 
The  Avord  broken  is  a  necessity  of  the  present. 

His  name  has  come  down  to  posterity  as  the  synonym  of  political  perfidy.  Let  not 
the  Democratic  party  do  any  act  that  will  attach  to  it  a  Machiavellian  character. 

We  simply  ask  you  in  the  interest  of  the  party  and  of  party  honor  to  carry  out  the 
pledges  made.  I  remember,  gentlemen,  not  so  long  ago  I  heard  a  distinguished  Virginian 
give  utterance  to  a  sentiment  that  went  deep  down  into  my  heart.  He  was  discussing  a 
proposition  similar  to  this,  whether  a  party  which  had  made  a  pledge  at  a  time  when  it 
was  advantageous  to  have  made  it,  should  keep  it  at  a  time  when  it  was  disadvantageous 
to  keep  it.  That  gentleman  said,  and  he  said  it  in  seriousness:  "I  would  die  for  Vir- 
ginia; I  would  make  any  sacrifice  for  the  Democratic  party;  but  I  cannot  sacrifice  my 
personal  honor.  ' 

Those  words  fell  from  the  lips  of  Virginia's  distinguished  senior  senator.  (Ap- 
plause.) Since  I  have  been  an  observer  of  public  affairs  and  a  student  of  ptiblic  history, 
I  have  often  thought,  and  still  think,  that  no  man  who  has  ever  lived  in  Virginia  from 
its  foundation  as  a  State  down  to  to-day  had  the  hold  upon  the  heart  and  the  confidence 
and  the  affection  of  Virginia  people  that  John  W.  Daniel  has,  with  the  possible  exception 
of  Thomas  Jefferson.  (Applause.) 

This  love  of  Virginia  people  for  Daniel  is  not  due  alone  to  his  great  ability.  It  is 
not  due  alone  to  his  profound  statesmanship.  It  is  not  due  alone  to  his  unsurpassed 
eloquence,  all  of  which  are  recognized  from  one  end  of  this  mighty  republic  to  the  other; 
but  more  than  to  all  of  these  it  is  due  to  the  fact  that  the  people  have  absolute  confidence 
in  his  integrity  of  character.  They  know,  sir,  that  whatever  may  be  the  result,  he  will 
deal  honestly  by  the  people;  and  all  we  ask  to-day,  Mr.  Chairman,  is  that  the  members 
of  this  committee  will  allow  the  Democratic  party  to  deal  honestly  by  the  people. 

I  would  urge  them  to  do  no  act  which  will  strengthen  the  Republican  party  in  this 
State.    I  believe  a  breach  of  faith  by  Democrats  here  would  strengthen  it.    yiv.  Chair- 
man, it  is  the  same  old  party  that  it  was  in  the  days  of  Reconstruction,  when  it  under- 
took to  disfranchise  over  one-half  of  the  virtue  and  intelligence  of  this  Commonwealth. 
19— Const.  Deb 
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It  is  the  same  party  it  lias  been  from  that  time  to  this.  Its  purposes  are  spoils;  its  suc- 
cess would  mean  the  destruction  of  prosperity  and  good  order  in  this  Commonwealth. 

Three  of  its  members  have  made  speeches  on  this  floor  upon  the  pending  proposition. 
The  speech  of  the  gentleman  from  Montgomery  (Mr.  Moore)  was  much  more  respectful 
to  this  body,  much  more  respectful  in  its  tone  than  the  speeches  made  by  the  delegate 
from  Henry  (Mr.  Pedigo)  and  the  delegate  from  Washington  (Mr.  Summers) ;  but  about 
it  was  the  sulphurous  smell  and  the  cloven  hoof.  Its  chief  feature  was  an  encomium 
upon  the  Underwood  Constitution,  a  Constitution  which  was  framed  by  a  Convention  a 
majority  of  whose  members  held  credentials  from  the  most  ignorant  and  unqualified 
constituency  which  then  inhabited  the  globe,  and  whose  controlling  spirits  were  the  most 
profligate  and  corrupt  set  of  white  men  that  ever  infested  the  soil  of  Virginia — the  car- 
pet-baggers of  the  North  and  the  apostate  scalawags  of  this  State  (applause) ;  a  Consti- 
tution, sir,  which,  together  with  the  unconstitutional  Federal  acts,  enfranchised  the  entire 
negro  vote  of  this  Commonwealth. 

That  act  constitutes  the  blackest  page  in  the  history  of  this  State  or  the  history  of 
this  republic.  As  Henry  W.  Grady  said,  the  shackles  of  slavery  had  hardly  been  stricken 
from  the  limbs  of  the  negro  before  the  ballot  was  thrust  in  his  hand,  and  by  the  military 
power  he  was  elevated  in  many  of  the  counties  of  this  State  to  control  and  dominion  over 
the  white  people.  It  was  a  more  humiliating  and  degrading  condition  of  affairs  than 
that  to  which  any  free  and  enlightened  people  had  ever  up  to  that  time  been  subjected. 
Impoverished  as  she  was  by  a  war,  most  of  which  had  taken  place  upon  her  soil,  and  in 
which  the  flower  of  her  manhood  had  been  sacrificed,  Virginia,  rallying  her  sons  from 
the  ashes  of  their  homes  and  the  graves  of  their  dead,  closed  her  decimated  ranks  and 
determined  at  all  hazards  to  save  her  social  system  and  maintain  her  civilization.  It 
was  not,  sir,  until  she  faced  Federal  bayonets  and  defied  Federal  power  with  her  brave 
sons,  standing  in  solid  phalanx  around  their  social  system,  that  the  powerful  onslaughts 
which  had  been  made  upon  that  system  were  checked. 

The  ballot  was  given  to  the  negro  in  hot  and  vengeful  haste,  not  to  uplift  and  protect 
him,  but  to  degrade  and  humiliate  us.  It  scattered  crime  broadcast  over  this  State.  It 
intensified  race  prejudices.  It  planted  in  the  breast  of  the  negroes  aspirations  which 
otherwise  would  never  have  got  there.  It  demoralized  our  labor  system.  It  prevented 
our  people  from  dividing  upon  political  and  economic  questions,  it  has  throttled  freedom 
of  thought,  and  it  has  debauched  our  suffrage. 

Virginia,  thank  God,  is  rallying  from  the  effects  of  that  period.  She  has  had  her  day 
of  depression.  She  now  faces  the  dawn  of  a  glorious  prosperity.  She  is  about  to  have  a 
Constitution  germinating  in  the  hearts  of  her  own  people,  fashioned  by  their  wisdom,  and 
framed  by  a  Convention  of  their  own  choosing.  (Applause.)  With  the  alien  Constitution 
sv/ept  away,  and  in  its  stead  a  government  instituted,  made  by  our  own  people  and 
adapted  to  their  genius  and  requirements,  our  ancient  Commonwealth  will  enter  upon  a 
new  career  of  prosperity  and  renown. 

The  inspired  seer  of  Patmos  beheld  a  new  heaven  and  a  new  earth.  When  we  emerge 
from  the  clouds  and  the  foetid  atmosphere  of  this  detestable  Constitution,  and  step  forth 
into  the  clear  light  and  radiant  sunshine  of  the  new  day,  all  the  objects  that  meet  our 
gaze  will  present  an  aspect  of  freshness  and  delight.  The  earth  under  our  feet  will  wear 
a  deeper  green,  and  the  heavens  that  bend  above  us  wall  possess  a  softer  blue.  Our  moun- 
tains will  swell  with  a  nobler  grandeur  to  the  skies;  our  rivers  will  sweep  with  more 
majestic  courses  to  deliver  their  tribute  currents  to  the  ocean.  We  shall  all  be  inspired 
with  a  new  zeal  to  advance  the  interests  and  honor  of  our  beloved  Commonwealth.  We 
shall  realize  the  splendid  picture  of  England's  great  poet  and  scholar,  and  behold  our 
dear  old  State — 

Wax  young  again,  entering  the  glorious  ways  of  truth  and  prosperous  virtue,  des- 
tined to  become  great  and  honorable  in  these  latter  ages.  Msthinks  I  see  in  my  mind 
a  noble  and  puissant  nation,  rousing  herself  like  a  strong  man  after  sleep,  and  shaking 
her  invincible  locks.  Methinks  I  see  her  as  an  eagle  mewing  her  mighty  youth  and 
kindling  her  undazzled  eyes  at  the  full  midday  beam,  purging  and  unsealing  her  long 
abused  sight  at  the  fountain  itself  of  heavenly  radiance.  (Applause.) 
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Mr.  Glass :  Mr.  Chairman  and  gentlemen  of  the  committee,  if  it  has  fallen  to  me  to 
address  this  committee  in  a  vein  that  shall  partake  of  political  controversy,  I  would  have 
you  be  assured  that  it  is  not  because  I  desire  to  offend  against  that  spirit  of  patriotism 
which  should  animate  every  member  of  this  body.  I  would  have  you  know  that  it  is  not 
because  I  would  break  through  that  proper  reserve  and  admirable  dignity  which  have 
characterized  the  utterances  of  every  gentleman  who  has  preceded  me  upon  this  proposi- 
tion. It  will  be  because  the  good  name  of  my  party  has  been  invoked  upon  this  floor  to 
sustain  a  proposition  which,  in  my  view  of  the  matter,  would  defeat  the  purpose  for 
which  this  Convention  was  ordered  and  perpetuate  indefinitely  in  this  Commonwealth 
the  peril  of  negro  domination. 

It  sometimes  happens  that  a  declaration  essentially  untrue  is  accepted  as  logical 
and  conclusive  by  reason  of  the  fact  that  it  has  so  frequently  been  made  without  contra- 
diction. That,  it  seems  to  me,  is  the  exact  situation  in  respect  of  the  declaration  so 
often  heard  here  that  the  consideration  of  the  pending  proposition  is  premature,  and 
that  a  decision  of  it  one  way  or  another  at  this  time  would  be  inexpedient  or  unwise. 

Gentlemen  say,  "Let  us  wait  until  we  have  seen  what  manner  of  Constitution  we  are 
to  make  before  we  determine  whether  we  shall  proclaim  it  or  submit  it  to  the  electorate 
as  now  constituted  or  to  a  different  electorate  to  be  prescribed  by  this  Convention."  Do 
members  of  this  body  pause  to  consider  what  a  proposition  like  that  means?  Will  they 
say,  upon  mature  reflection,  that  it  is  altogether  fair?  Does  it  not,  in  brief,  mean  that  if 
a  Constitution  should  be  drafted  according  to  their  notion  they  would  be  willing  to  pro- 
claim it  or  to  submit  it  to  an  abridged  electorate?  But  if  a  Constitution  should  be 
framed  which  will  not  commend  itself  to  their  judgment  they  would  seek  to  defeat  it  by 
submitting  it  to  the  electorate  as  now  constituted?  Does  not  that  pre-suppose  distrust 
of  one  another? 

For  my  part,  I  want  to  declare  that  no  Constitution  can,  in  reason,  be  framed  by 
this  Convention  which  could,  in  the  nature  of  things,  be  so  obnoxious  to  my  sense  of 
right  that  I  would  desire  to  Avield  as  a  cudgel  against  its  existence  the  votes  of  146,000 
misguided  negroes;  and  it  does  seem  to  me  that,  if  I  am  not  willing  to  use  these  poor 
people  as  an  instrument  to  subvert  the  work  of  this  Convention,  which  may  not  suit  me, 
no  other  member  of  this  body  should  be  willing  to  appeal  to  that  depraved  suffrage  to 
defeat  any  part  of  the  work  of  this  Convention  which  may  not  suit  him. 

That  is  to  say,  we  should  here  and  now  put  ourselves  upon  terms  of  reciprocity  and 
equality.  Trusting  one  another,  we  should,  without  further  delay,  determine  among 
ourselves  one  proposition  at  least,  and  that  is,  that  we  will  or  will  not  submit  the  revised 
or  amended  Constitution  to  all  the  people  now  qualified  as  voters  in  the  Commonwealth. 

In  the  Virginia  Senate,  at  the  extra  session  of  the  General  Assembly,  when  the  bill 
was  pending  which  provided  for  the  election  of  delegates  to  this  Convention,  the  predic- 
tion was  made  that  the  attempt  to  embody  in  that  bill  a  requirement  for  the  submission 
of  this  Constitution  to  all  the  voters  of  Virginia  would  prove  a  source  of  infinite  em- 
barrassment. Without  undertaking  to  impeach  the  sincerity  of  those  gentlemen  who 
differed  with  me,  I  at  that  time  insisted  that  the  effect  of  the  unwarranted  effort  to 
prescribe  a  line  of  conduct  for  this  Convention  would  be  to  embarrass  and  obstruct  ita 
work  from  the  opening  day  of  its  session  until  the  Convention  itself  should  resent  the 
action  of  the  General  Assembly  as  an  indefensible  impertinence. 

The  prediction  has  literally  come  to  pass.  For  nearly  three  months,  upon  every 
Question  of  gravity,  in  every  committee  raised  by  this  body,  this  phantom  of  Submission 
has  laid  its  hand  of  repression;  and  to-day  we  sit  here  without  having  accomplished  any- 
thing, fit  subjects  of  the  taunt  of  the  delegate  from  ]\.Iontgomery  county  (Mr.  Moore)  of 
inability  to  draft  a  line  or  a  sentence  for  a  nev/  Constitution  which  would  be  comparable 
to  the  Underwood  Constitution,  whereas  the  Constitutional  Convention  of  the  State  of 
Alabama,  which  assembled  but  a  few  days  prior  to  this  Convention,  has  accomplished  its 
work  and  adjourned  sine  die. 

It  is  my  belief,  Mr.  Chairman,  that  if  this  Convention  would  to-day  declare  that  it 
will  not  entertain  the  idea  of  submitting  the  vvork  of  its  hands  to  the  sanction  of  those 
people  whom  it  shall  pronounce  unfit  to  exercise  the  right  of  suffrage,  the  brake  will  be 
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broken  from  the  wheel  and  we  shall  be  enabled  readily  but  deliberately,  bravely  but  con- 
servatively, to  proceed  to  the  determination  of  matters  which  have  been  committed  to 
our  charge. 

Thinking  in  this  wise,  I  stand  here  to  defend  my  position  against  those  who  have  so 
fiercely  assailed  it  and  to  vindicate  the  truth  and  right  of  the  declaration  that  the  domi- 
nant political  party  in  Virginia  did  not,  and  never  intended  to,  pledge  the  enemies  of 
constitutional  revision  that  the  temple  should  be  destroyed  as  soon  as  constructed, 
(Applause.) 

Individually,  I  occupy  a  position  on  this  question  that  gives  me  no  concern.  It  is 
Impregnable.  I  announced  in  the  Senate  of  Virginia  when  the  act  of  February  16,  1901, 
was  passed,  with  the  assistance  of  senators  who  had  consistently  opposed  constitutional 
revision,  that,  if  the  people  of  the  city  of  Lynchburg  should  demand  my  services  in  this 
body,  I  would  pay  no  more  attention  to  the  requirement  of  that  act  as  to  submission  than 
if  it  had  never  been  conceived  or  expressed.  (Applause.)  I  stated  to  the  people  of 
Lynchburg  in  the  public  prints  when  the  question  was  immediately  up  for  decision  that, 
if  commissioned  by  them  to  exercise  their  part  of  the  sovereign  powers  of  this  Conven- 
tion, I  would  never,  under  any  conceivable  circumstance,  agree  to  submit  the  revised  or 
amended  Constitution  to  the  ratification  or  rejection  of  any  man  or  set  of  men  pronounced 
already  to  be  unworthy  and  incapable  of  exercising  the  right  of  suffrage. 

I  notified  the  distinguished  draftsman  of  that  act  that  the  people  of  Virginia  had 
never  been  given  an  opportunity  to  speak  upon  this  question,  and  I  challenged  him  to 
go  to  the  people  of  Virginia  upon  it  and  let  their  decision  stand  as  a  mandate  to  this 
body.  (Applause.)  I  asked  him  to  let  the  people  of  the  Commonwealth  of  Virginia, 
without  legislative  restraint  or  constraint  decide  the  question. 

Mr.  Flood:  With  the  gentleman's  consent,  I  should  like  to  interrupt  him.  I  remem- 
ber that  the  gentleman  challenged  me  to  a  joint  debate  in  Campbell,  but  I  do  not  remem- 
ber that  he  ever  invited  me  to  go  before  the  people  of  Virginia  other  than  in  Campbell. 

Mr.  Glass:  If  the  gentleman  will  read  the  Richmond  Dispatch,  I  think  of  the  15th 
of  February,  he  will  there  see  the  report  of  my  speech  in  which  I  notified  the  Senate  of 
Virginia  that  I  denied  its  right,  by  statute,  to  restrict  this  Convention,  and  that  I  would 
not  be  governed  by  that  act,  but  would  appeal  to  the  people  of  this  Commonwealth. 
(Applause.) 

When  the  time  came  the  people  of  Lynchburg,  who  had  already  honored  me  beyond 
my  deserts,  did  demand  my  services  in  this  body,  and,  gentlemen  of  the  committee,  I 
said  to  them:  "You  know  my  view  upon  this  question.  I  would  never,  if  chosen  to  rep- 
resent you — never  under  any  conceivable  circumstances — vote  to  permit  146,000  illiterate 
blacks  to  pass  upon  the  work  of  a  body  of  Virginia  gentlemen."  (Applause.)  Conceal- 
ment! Deception!  I  openly  proclaimed  that  I  did  not  desire  to  represent  a  constituency 
that  would  require  me  to  do  such  a  thing.  (Applause.) 

Upon  that  issue  the  fight  was  made  and  won — not  by  me,  because  I  lay  upon  an 
invalid's  couch  in  a  far  distant  State — but  it  was  made  by  Democrats  who  believed  what 
they  said  when,  for  thirty  years,  they  had  denounced  the  crime  of  negro  enfranchisement 
and  pilloried  the  envenomed  partizans  who  put  it  upon  a  defenceless  people.  (Applause.) 
Made  by  Democrats  who  will  not  turn  Republicans  and  elect  the  nominees  of  that  party 
this  fall  should  this  Convention  fail  to  seek  the  sanction  of  the  negro  voters  for  the  work 
of  their  hands,  but  will  vote  for  the  nominees  of  the  dominant  party  and  give  them  such 
a  tribute  of  their  love  and  affection  and  confidence  as  they  never  gave  to  any  other  man 
except  their  best  beloved  fellow-citizen,  the  gentleman  from  Campbell  (Mr.  Daniel). 
(Applause.)  So  I  say,  Mr.  Chairman  and  gentleman  of  the  Committee,  that  so  far  as  I 
am  individually  concerned,  I  have  no  apprehensions  and  no  doubts  as  to  what  is  my  plain 
dnty  and  obligation  to  the  people  of  Virginia. 

But  it  is  contended  that  "the  dominant  political  party  of  Virginia  has  pledged  itself 
irrevocably  to  a  submission  of  the  new  Constitution  to  all  the  people." 

Gentlemen,  otherwise  amiable  and  courteous,  venture  to  assert  that  those  of  us  who 
fail  to  coincide  with  their  view  of  this  matter  are  guilty  of  perfidy.  And  other  gentlemen 
venture  to  say  that  we  are  attempting  to  quibble  out  of  a  solemn  and  definite  pledge. 
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Let  us  see  who  are  quibbling  and  who  are  perfidious.  Outside  the  technical  rules  of  legal 
construction,  when  the  meaning  of  a  written  instrument  is  called  in  question,  it  is  not 
only  competent,  but  necessary  to  a  proper  interpretation  of  the  instrument  to  inquire  and 
ascertain  and  consider  what  were  the  antecedent  and  contemporaneous  facts  of  the  mat- 
ter to  which  the  writing  relates. 

The  distinguished  gentleman  from  Pulaski  (Mr.  Wysor)  laid  down  one  proposition 
in  which  I  concur  and  to  which  I  propose  to  hold  him.  In  undertaking  to  construe  the 
Underwood  Constitution  he  said  you  must  construe  the  whole  instrument  and  not  a 
part  of  it.  You  must  consider  the  conditions  prevailing  at  the  time.  You  must  consider 
the  environment  of  the  occasion. 

What,  then,  was  the  origin  of  the  movement  in  Virginia  for  constitutional  revision? 
Whence  did  it  spring?  W^hat  element  in  the  Commonwealth  to-day  stands  responsible 
for  it  and  charged  with  its  consummation?  It  had  its  origin  in  the  consciousness  of  the 
people  of  Virginia  that  negro  enfranchisement  was  a  crime  to  begin  with  and  a  wretched 
failure  to  the  end,  and  that  the  unlawful,  but  necessary,  expedients  employed  to  preserve 
us  from  the  evil  effects  of  the  thing  were  debauching  the  morals  and  warping  the  intel- 
lect of  our  own  race.  (Applause.)  The  demand  for  reformation  came  from  the  white 
people  of  Virginia.  It  came  from  those  white  people  who  constitute  the  dominant 
political  party  in  Virginia. 

Now,  Mr.  Chairman,  how  might  have  we  proceeded  had  it  been  the  conviction  of  the 
white  people  of  this  Commonwealth  that  there  was  any  possibility  of  getting  relief  by  a 
submission  of  this  question  to  the  people  of  the  Commonwealth?  Your  Constitution  pro- 
vides the  method.  At  any  time  the  General  Assembly  could  have  proposed  an  amend- 
ment to  the  whole  people  of  Virginia  to  enact  a  new  and  different  qualification  for  the 
suffrage  and  spared  the  Commonwealth  the  expense  of  a  Constitutional  Convention. 
But  knowing  the  impossibility  of  such  a  thing,  knowing  the  impracticability  of  such  a 
procedure,  they  preferred  to  adopt  a  better  and  a  surer  and  a  wiser  method.  They  pre- 
ferred to  call  a  Constitutional  Convention,  which  from  its  inherent  power  might  submit 
that  question  to  the  arbitrament  of  a  discriminating  and  intelligent  suffrage. 

Now,  then,  to  the  facts  of  the  case:  In  response  to  the  demand  of  the  white  people 
of  Virginia,  a  Democratic  Legislature  proposed  to  the  people  the  calling  of  a  Constitu- 
tional Convention  to  revise  and  amend  the  present  Constitution.  The  primary  purpose 
of  that  Convention  was  to  abridge  the  right  of  popular  suffrage  and  to  eliminate  every 
negro  of  whom  we  could  be  rid  without  running  counter  to  the  prohibition  of  the  Federal 
Constitution.  Not  a  white  man  in  Virginia,  nor  a  black  man  of  ordinary  intelligence, 
will  contend  that  this  purpose  of  constitutional  revision  was  disguised  or  attempted  to 
be  concealed. 

What  was  the  battle-cry  of  the  white  people  of  Virginia,  sounding  like  a  fire  bell  at 
night  and  echoing  from  border  to  border?  It  was  the  Nottoway  resolutions,  drafted  by 
a  distinguished  patriot  into  whose  soul  had  entered  the  iron  of  this  awful  situation. 
And  what  were  the  Nottoway  resolutions?  Lest  we  forget,  Lord  God,  lest  we  forget,  let 
me  read  them  to  you: 

Resolved  by  the  Democrats  of  Nottoway — 

1.  That  they  regard  the  revision  of  the  State  Constitution  as  the  most  important 
question  submitted  to  the  people  since  1869. 

2.  That  the  present  Constitution  sprang  from  the  rape  of  the  mutilated  body  of  old 
Virginia  by  the  carpet-baggers  and  scalawags  amid  the  convulsions  of  war. 

3.  That  this  crazy  quilt,  unworthy  of  the  name  of  Virginia,  was  never  adapted  to  the 
needs  of  the  State,  but  w^as  designed  by  its  framers  to  provide  offices  for  the  camp 
followers  of  the  Federal  army. 

4.  That  other  Commonwealths,  larger  and  more  populous  than  Virginia,  pay  less 
for  their  governments  than  we,  and  we  believe  a  reduction  in  the  number  of  those  re- 
quired to  administer  the  offices  and  greater  economy  in  the  civil  and  criminal  adminis- 
tration to  be  practicable  and  safe. 

5.  That  unrestricted  suffrage  has  always  been,  and  is  now,  a  serious  menace  to  the 
peace  and  prosperity  of  the  State. 

And  now  hear  this  warning  cry  from  a  suffering  people: 
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6.  That  while  the  race  question,  as  a  political  factor,  is  at  present  under  the  control 
of  practical  conditions,  yet  these  conditions  are  revolutionary  in  themselves  and  cannot 
but  be  temporary;  and  we  warn  the  people  of  other  sections  that  unless  adjusted  by  the 
organic  law,  the  situation  in  the  Southside  may  threaten  at  any  time  the  supremacy 
of  the  Democratic  party  throughout  the  whole  Commonwealth. 

Those  resolutions  stirred  the  hearts  of  white  Virginians  all  over  this  Commonwealth, 
and  upon  that  issue  the  Norfolk  Convention  was  held,  and  the  Democratic  party  of  Vir- 
ginia, after  the  assembling  of  that  Convention,  just  as  surely  pronounced  its  verdict  in 
favor  of  disfranchisement  as  it  will  ever  be  possible  to  do. 

Now,  Mr.  Chairman,  what  happened  in  Virginia  after  the  promulgation  of  the  Notto- 
way resolutions?  The  Republican  party  assembled  in  the  city  of  Norfolk  on  the  10th 
day  of  April,  three  weeks  before  the  Democratic  Convention  assembled.  It  denounced 
the  Flood  bill  as  a  manifest  fraud  upon  its  face.  It  denounced  the  Democratic  party, 
and  charged  the  whole  movement  for  constitutional  revision  to  be  an  attempt  to  insti- 
tute in  the  Commonwealth  an  oligarchy  of  office-holders  which  could  not  be  got  rid  of 
except  by  revolution.    That  was  their  declaration. 

The  chairman  of  the  Democratic  party  in  Virginia  issued  his  official  call,  as  author- 
ized by  the  State  Central  Committee,  for  a  Convention  to  assemble  at  Norfolk,  and  in 
that  call  he  set  out  two  distinct  propositions.  That  that  Convention  was  called — for  what 
purpose?  For  the  purpose,  first,  of  sending  delegates  to  the  National  Democratic  Con- 
vention at  Kansas  City;  next,  to  determine  whether  or  not  the  Democratic  party  should 
make  the  call  of  a  Constitutional  Convention  a  party  issue.  That  was  all.  The  Conven- 
tion when  it  assembled  at  Norfolk  was  authorized  to  do  nothing  else. 

When  we  got  there  what  did  we  find?  The  distinguished  delegate  from  Rockingham 
(Mr.  Keezell)  said  the  other  day  that  there  were  people  and  people;  and  when  we  got  to 
Norfolk  we  found  constitutional  revisionists  and  constitutional  revisionists.  (Laughter 
and  applause.)  We  found  gentlemen  there — and  I  have  no  doubt  my  friend  from  Appo- 
mattox (Mr.  Flood)  came  in  contact  with  them — very  prominent  in  party  councils  who 
were  plotting  to  subvert  the  will  of  the  Democratic  masses. 

Then  what  did  the  friends  of  a  Constitutional  Convention  do?  They  posted  notices  in 
the  hotels,  calling  a  conference  of  the  real  friends  of  Constitutional  revision.  There 
assembled  nearly  two  hundred  of  them  upon  short  notice  in  the  assembly  hall  of  the 
Monticello  Hotel.  The  distinguished  delegate  from  Danville  (Mr.  Withers)  was  the 
presiding  officer  of  that  conference.  It  was  no  secret  conclave.  It  was  an  open  meeting, 
and  there  the  whole  question  of  Submission  was  threshed  over  from  beginning  to  end 
and  no  concealments  made. 

The  distinguished  gentleman  from  Rockingham  (Mr.  Keezell),  who  spoke  so  im- 
pressively the  other  day,  remembered  aright  as  far  as  he  remembered,  but  he  did  not 
remember  far  enough.  The  first  question  that  came  up  for  consideration  at  that  con- 
ference was,  "How  may  we  best  assure  a  great  element  of  white  people  in  this  Common- 
wealth that  it  is  not  the  purpose  of  the  Democratic  party  to  deprive  them  of  their  suf- 
frage?" The  response  was:  "Indicate  it,  as  far  as  we  have  authority  to  do  so,  by  the 
tenor  of  the  resolutions  that  we  shall  adopt  here." 

Then  the  gentleman  from  Rockingham  stated  that  he  had  come  there  instructed  by 
his  county  to  vote  to  make  the  calling  of  the  Constitutional  Convention  a  party  issue, 
provided  the  Constitution  should  be  submitted  back  for  ratification  or  rejection.  And 
right  then  and  there  the  question  was  raised,  "Submitted  back  to  whom?"  There  were 
gentlemen  in  that  conference  who  would  never  have  betrayed  their  constituents  and 
agreed  to  submit  it  back  to  the  146,000  Republican  negroes. 

The  question  was  raised  then  and  there,  "Submit  it  to  whom?"  The  distinguished 
gentleman  from  Campbell  (Mr.  Daniel)  was  there;  and  there  is  no  necessity  for  me  to 
pass  any  eulogy  upon  him  nor  to  attest  my  personal  admiration  and  affection  for  him. 
He  said  to  that  conference  that  it  was  perfectly  competent  for  the  Constitutional  Con- 
vention to  submit  its  work  to  an  abridged  electorate.  (Applause.) 

Another  distinguished  Virginian,  Judge  William  Hodges  Mann,  of  Nottoway,  ad- 
dressed the  conference,  and  he  said  it  was  perfectly  competent  to  submit  the  Constitution 
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back  to  an  abridged  electorate;  and  afterward  in  the  Senate  he  made  a  most  convincing 
and  eloquent  speech  in  advocacy  of  that  proposition.  Other  distinguished  lawyers  there 
advocated  that  course.  They  asserted  the  right  of  this  Convention  to  declare  its  work, 
and  that  the  right  to  declare  comprehended  the  right  to  submit  it  to  an  abridged  electo- 
rate; and  I  call  the  delegate  from  Charlottesville  to  witness,  and  I  call  the  delegate 
from  Danville  to  witness,  that  it  w^as  decided  as  the  sense  of  that  conference  that  the 
Constitution  could  and  would  be  submitted  to  an  abridged  electorate.  There  was  but 
one  dissenting  voice  in  that  whole  audience,  and  that  was  Judge  Blackstone,  of  Acco- 
mac,  who  persistently  held  out  for  proclamation.  (Applause.) 

It  w^as  in  the  light  of  this  environment,  it  was  in  the  light  of  these  precedent  facts, 
that  I  drafted  the  resolutions  which  were  embodied  in  the  Norfolk  platform.  Let  us 
see  w^hat  those  resolutions  were,  and  let  me  tell  you  what  they  w^ere  intended  to  mean: 

Whereas  the  General  Assembly  of  Virginia  has  submitted  to  a  vote  of  the  people  the 
question  of  calling  a  Constitutional  Convention  

I  was  not  unmindful  of  the  fact  that  the  General  Assembly,  with  the  Underwood 
Constitution  as  its  only  chart  and  authority,  could  not  submit  that  proposition  to  any 
other  than  all  the  qualified  electors  at  that  time.  So,  of  course,  the  term  there,  "the 
people,"  meant  all  the  qualified  voters  of  the  Commonwealth.  But  now,  as  if  to  differ- 
entiate what  the  General  Assembly,  under  existing  circumstances,  was  obliged  to  do 
from  what  we  desired  this  Convention  to  do,  note  the  next  section  of  the  preamble: 

Whereas  it  is  the  evident  desire  of  the  white  people  of  Virginia  to  amend  and  revise 
the  existing  Constitution  

Whom  did  we  mean?  We  meant  the  white  people,  and  per  contra  did  not  mean  the 
black  people.  Now,  then,  note  the  other  resolution  which  gentlemen  manage  to  skim 
over  without  a  passing  thought: 

Resolved,  That  the  Democratic  party  of  Virginia,  in  Convention  assembled,  endorses 
the  action  of  the  General  Assembly,  and  earnestly  urges  the  people  of  Virginia  to  vote 
on  the  fourth  Thursday  in  May  for  calling  a  Constitutional  Convention. 

Who  were  meant  there  by  "the  people"?  Will  any  member  contend  that  the 
Democratic  party,  assembled  in  Norfolk  upon  the  basis  of  the  Nottoway  resolutions,  with 
the  avowed  purpose  of  ridding  the  popular  electorate  of  every  unworthy  negro  we  could 
exclude,  appealed  to  the  'blacks  of  Virginia  to  go  to  the  polls  on  the  fourth  Thursday 
in  May  and  vote  for  calling  a  Constitutional  Convention?  Was  the  term  "the  people" 
there  meant  to  comprehend  the  hlack  people  of  this  Commonwealth?  W^as  it  not  clearly 
referable  to  the  preceding  section  of  the  preamble,  which  declared  that  the  ivhite  people 
desired  constitutional  revision,  and  per  contra  the  black  people  did  not  desire  it? 

Did  it  mean  the  minority  party  in  Virginia,  which  three  weeks  theretofore  had 
assembled  in  Norfolk  and  denounced  this  whole  attempt  at  constitutional  revision  as  an 
effort  to  establish  an  oligarchy,  and  had  threatened  us  with  revolution?  Did  it  mean 
them?  Will  any  member  stand  here  and  face  me  down  that  the  term  "the  people"  there 
meant  those  folks?  (Applause.) 

When  the  distinguished  United  States  Senator  from  Virginia,  in  addressing  the  Nor- 
folk Convention  that  night,  said  "the  people  of  Virginia  have  spoken  in  favor  of  con- 
stitutional revision,"  did  he  mean  the  Nack  people  of  Virginia  or  the  minority  party  of 
Virginia,  which  had  denounced  the  movement,  or  did  he  mean  the  ivfiite  people  of  the 
dominant  political  party  of  Virginia  w^hen  he  used  the  term  "the  people."  (Applause.) 

When  the  Constitutional  Convention  of  1829-30  directed  that  a  draft  of  the  Constitu- 
tion be  forwarded  to  the  General  Assembly,  to  be  by  it  "submitted  to  the  good  people  of 
Virginia  for  ratification  or  rejection,"  the  term  "people"  did  not  comprehend  all  the  people, 
for  not  one-half  of  the  manhood  of  Virginia  was  permitted  to  vote  upon  that  Consti- 
tution? 

Recognizing  the  fact,  Mr.  Chairman,  which  had  been  emphasized  in  the  preceding 
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conference,  that  the  Democratic  masses  of  Virginia  had  commissioned  us  to  go  to  Nor- 
folk and  speak  definitely  and  authoritatively  upon  the  question  of  making  the  calling  of 
a  Constitutional  Convention  a  party  issue,  the  first  of  these  resolutions  is  authoritative, 
positive,  and  affirmative.  It  says  the  Democratic  party  of  Virginia  endorses  the  action 
of  the  General  Assembly  and  urges  its  members  to  go  to  the  polls  and  vote  for  the  calling 
of  a  Convention,  because  it  has  authority  so  to  speak.  Recognizing  that  that  Convention 
was  not  authorized  to  speak  upon  the  question  of  submission  back  to  the  people,  and 
that  it  v^ould  be  a  usurpation  of  authority  for  it  to  attempt  to  speak  definitely  upon  that 
question,  yon  will  readily  note  the  difference  in  the  phraseology  and  the  plain  intent  of 
the  next  resolution.  Gentlemen  talk  here  about  plain  English  and  grammar.  Because 
some  people  do  not  understand  plain  English  and  cannot  comprehend  the  phraseology  of 
their  own  language,  they  want  to  assume  to  be  the  keepers  of  other  men's  consciences, 
and  to  denounce  as  perfidious  those  who  do  not  agree  with  them.  (Applause.) 

I  know  I  am  wearying  the  Convention,  but  I  cannot  proceed  more  rapidly.  (Ap- 
plause.) 

Note  the  purpose,  the  intentional  alteration  of  the  phraseology  of  the  next  resolu- 
tion: 

Resolved,  That  it  is  the  sense  

What  is  the  meaning  of  "sense"?   The  opinion;  the  view. 

That  it  is  the  sense  of  this  Convention  that  in  framing  a  new  Constitution  no  effort 
should  be  made  to  disfranchise  any  citizen  of  Virginia  who  had  a  right  to  vote  prior  to 
1861,  nor  the  descendant  of  any  such  person. 

And  that  it  is  the  sense  of  this  Convention  that  when  such  Constitution  shall  have 
been  framed  it  shall  be  submitted  to  a  vote  of  the  people  for  ratification  or  rejection. 

Now,  analyze  that  last  resolution.  What  is  its  import?  What  was  it  intended  to  be? 
Was  it  intended  to  plight  any  faith  or  make  any  promise  to  the  unfortunate  black  illit- 
erates of  Virginia?  Was  it  not  on  its  face  rather  an  assurance  to  the  unfortunate  illit- 
erate white  voters  of  Virginia  that  not  a  man  of  them  would  be  disfranchised  if  it  could 
be  prevented? 

Why  did  I  not  put  in  there  the  words,  "Shall  be  submitted  back  to  the  white  people 
of  Virginia"?  Because,  I  might  answer  if  I  would,  there  was  not  among  all  the  friends 
of  Constitutional  revision  at  Norfolk  one  man  who  was  so  sensitively  solicitous  about 
disfranchising  the  black  Republicans  of  this  Commonwealth  as  to  require  me  to  do  it. 
(Applause.)  But  the  real  truth  is  that  I  did  not  do  it  because  it  never  entered  my  mind 
that  anybody  would  ever  think  that  a  Democratic  Convention  would  undertake  to  speak 
for  its  natural  enemies.  (Applause.) 

I  assert  that  the  Convention  was  not  authorized  to  pledge  the  Democratic  party  to 
indiscriminate  submission.  I  assert  that  the  Convention  never  intended  to  pledge  the 
party  to  a  submission  to  an  unqualified  suffrage,  I  assert  that  the  resolution  does  not.  in 
fact,  as  it  could  not  in  authority,  pledge  the  Democratic  party  to  any  course.  It  simply 
expressed  it  as  the  sense — meaning,  as  the  authorities  say,  the  "view,"  the  "opinion" — 
of  the  members  of  that  Convention  that  the  Constitution  should  be  submitted;  and  the 
origin  of  the  movement,  and  the  immediate  antecedent  circumstances  there  at  Norfolk, 
and  the  literal  phraseology  and  spirit  of  the  preamble  were  sufficient  to  convey  clearly 
and  emphatically  the  idea  that  no  pledge  or  solemn  promise  was  made  or  intended  to  be 
made  to  the  enemies  of  an  abridged  suffrage  and  purer  politics  in  the  Commonwealth  of 
Virginia! 

If  it  was  a  pledge,  to  whom  was  it  made  and  to  whom  shall  it  be  kept?  Was  it  made 
to  the  dominant  white  element  of  Virginia?  If  it  was,  I  certainly  shall  neither  propose 
nor  sanction  any  breach  of  faith.  Was  it  made  to  those  enemies  of  constitutional  revision 
within  the  dominant  party,  who  by  their  leaders  at  Norfolk  contemned  and  spurned  the 
fundamental  pledge  of  the  Democratic  platform  and  avowed  their  purpose  to  go  bao-k  to 
their  people  and  beat  the  proposition  by  10,000  votes  in  a  single  congressional  district. 
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and  who  came  dangerously  near  exceeding  ilieir  expeciaiions?  Was  it  made  to  those 
gentlemen?    Then  let  us  keep  faith  with  those  who  broke  faith  with  us. 

But  I  stand  here  to  contest  the  proposition — I  will  never  give  my  sanction  to  the 
view — that  the  Democratic  party  in  its  platform  at  Norfolk,  in  ]\Iay,  1900,  ever  intended 
to  make  any  compact,  pledge,  or  promise  to  the  minority  political  party  in  this  Common- 
wealth that  had  already  denounced  us  as  about  to  institute  an  oligarchy  of  office-holders 
and  had  threatened  us  with  revolution.  I  say  the  fact  is.  that  no  such  pledge  in  morals 
could  have  been  made  and  no  such  pledge  in  morals  could  be  kept. 

In  response  to  the  assertion  that  it  would  be  perfidy  to  violate  such  an  alleged  agree- 
ment. I  say  it  would  have  been  perfidy  to  have  made  such  an  agreement.  It  would  have 
been  a  Chaldean  victory  for  the  Constitutional  revisionists.  It  would  have  been  a  sur- 
render to  their  coTert  enemies  and  their  open  foes,  and  we  would  have  deserted  the 
people  who  commissioned  us  to  go  there  and  demand  a  new  Constitution  for  this  Com- 
monwealth. (Applause.;) 

The  proposition  has  been  submitted  here  that  but  for  this  so-called  pledge  no  Constitu- 
tional Convention  could  have  been  called.  :\Iy  distinguished  friend  from  the  county  of 
-nppomattox  (Mr.  Flood.)  advances  that  proposition  and  he  quotes  the  Richmond  Dis- 
patch to  substantiate  his  proposition.  But  he  says  he  has  not  read  far  enough  through 
the  files  of  the  Richmond  Dispatcli  to  determine  whether  its  allegations  be  true  or  untrue. 

Mr.  Flood:  Xo,  I  did  not  say  that.  I  said  I  had  not  looked  through  the  files.  I  took 
them  to  be  true,  of  course. 

Mr.  Glass:  But  the  gentleman  read  far  enough  to  deceive  himself,  and  that  is  all. 
(Applause.) 

^Ir.  Flood:    I  read  only  the  editorials. 

:\Ir.  Glass:  Well.  I  spent  nearly  three  nights  investigating  the  files  of  the  Richmond 
Bispatclu  and  found  that  but  nine  counties  in  the  whole  Commonwealth  of  Virginia 
instructed  their  delegates  to  demand  a  submission  of  this  question  back  to  the  people. 
(Applause.) 

I  went  over  it  from  beginning  to  end.  day  in  and  day  out,  and  there  were  nine 
cotmties  and  one  city  (the  city  of  Norfolk )  and  two  wards  in  the  city  of  Richmond  that 
so  instructed  their  delegates. 

There  were  at  Norfolk  492  delegates  out  of  7S4  constituting  the  Convention  who 
were  unconditionally  instructed  to  make  the  calling  of  a  Constitutional  Convention  a 
Democratic  measure  (applause),  39:3  being  a  majority  of  the  Convention.  Do  you  tell  us 
that  we  surrendered  to  the  handful  that  met  there  and  caucused  and  sought  to  subvert 
the  will  of  the  Democratic  masses?  We  never  did  such  a  thing.  Concession:  TWiy 
concession?  Did  they  ever  cease  in  their  efforts  to  defeat  constitutional  revision?  There 
is  the  record.  They  went  before  the  Committee  on  Resoltitioms,  and  with  the  single 
exception  of  the  delegate  from  Rockingham  iMr.  Keezell)  voted  against  the  very  resoka- 
tion  that  they  come  here  now  and  ask  us  to  interpret  their  way.  (Applause.) 

Every  member  of  the  Committee  on  Resolutions  from  the  Ninth  Congressional  Dis- 
trict voted  against  it.  and  the  gentleman  from  Rockingham  is  the  only  man  from  the 
Seventh  District  who  voted  for  it  (Applause.) 

And  now.  in  a  spirit  of  the  utmost  pleasantry,  and  only  because  I  desire  to  revive 
his  memory  about  what  occurred  at  Norfolk.  I  recall  the  fact  that  he' made  the  declara- 
tion with  much  impressiveness  upon  this  floor  the  other  day  that  if  he  had  not  supposed 
it  meant  all  the  people  he  would  never  have  voted  to  call  a  Constitutional  Convention. 
Then  why  did  he  come  to  Richmond  the  following  February  and  in  the  Senate  vote  to 
authorize  this  Convention  to  submit  its  work  to  an  abridged  electorate?  (Applause.) 

Mr.  Keezell:  I  will  say  that  I  was  a  representative  of  the  Democracy  of  Rockingham 
and  was  their  delegate  under  instructions  when  I  voted  in  the  city  of  Norfolk  as  I  did. 
I  was  instructed  that  unless  the  Convention  declared  in  favor  of  submitting  its  work  back 
to  the  people  I  should  vote  against  making  it  a  party  issue. 

^  I  will  state  further,  that  when  I  voted  as  I  did.  as  a  member  of  the  Senate  of  Vir- 
ginia. I  was  under  no  such  instructions  from  the  people.  I  voted  then  as  I  thought  was 
proper  and  right  under  the  circumstances. 
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I  will  say  again,  that  I  voted  probably  on  both  sides  of  the  question,  if  the  gentleman 
will  read  the  record.  I  voted  with  the  gentleman  from  Lynchburg  in  the  Senate  after 
having  become  thoroughly  convinced  from  the  argument  of  distinguished  members  of 
that  body  that  it  made  no  difference  how  I  voted  in  the  Senate  of  Virginia  upon  this 
question.  I  did  not  think  it  would  be  more  than  suggestive  to  this  body,  and  it  made  but 
little  difference  to  me  how  I  voted. 

Mr.  Glass:  I  accept  in  good  faith  the  explanation  of  the  gentleman.  I  am  glad  to 
know  that  he  is  in  the  habit  of  voting  on  both  sides  of  a  proposition,  and  I  hold  out  to 
myself  the  expectation  that  eventually  he  will  vote  with  us  here  on  this  proposition. 
(Applause  and  laughter.) 

Violate  faith  with  whom?  Are  we  going  to  violate  faith  with  any  of  the  minority 
party?  After  the  declaration  of  their  convention  at  Norfolk  and  after  the  appeal  of  their 
State  chairman,  made  immediately  afterwards,  did  any  of  the  Republican  party  vote  to 
call  a  Constitutional  Convention  because  of  an  alleged  pledge  made  by  the  Democratic 
party  at  Norfolk?  Did  any  of  the  146,000  blacks  of  Virginia  deliberately  go  to  the  polls 
■and  vote  to  disfranchise  themselves  by  calling  a  Constitutional  Convention?  Did  they 
vote  for  the  Convention  in  consequence  of  any  alleged  pledge  made  by  the  Norfolk  Con- 
vention? 

And  now  seriously,  gentlemen,  did  a  very  great  many  of  those  enemies  of  constitu- 
tional revision  within  the  Democratic  party  vote  for  calling  a  convention  because  of  an 
■alleged  pledge  made  by  the  Norfolk  Convention?  (Applause.)  The  distinguished 
gentleman  from  Frederick  (Mr.  Harrison)  says  he  did,  and  I  have  no  doubt  it  is  a  fact. 
The  distinguished  delegate  from  Pulaski  (Mr.  Wysor)  said  he  did,  and  I  have  no  doubt 
lie  did.  But  I  point  him  to  the  significant  fact  that  thirty-three  and  a  third  per  cent,  of 
the  whole  vote  cast  against  calling  a  Constitutional  Convention  was  cast  in  one  con- 
gressional district  and  three  counties  of  another  congressional  district  by  people  who 
utterly  disregarded  the  action  of  the  Norfolk  Convention  in  pledging  the  party  to  con- 
stitutional revision. 

Ah,  where  was  the  distinguished  member  from  Pulaski  when  this  question  of  politi- 
cal integrity  and  of  keeping  pledges  was  disturbing  Israel?  Why  could  not  this  Barak 
summon  but  a  little  more  than  400  voters  in  the  county  of  Pulaski  for  the  party 
pledge  to  call  a  Constitutional  Convention,  whereas  when  it  came  to  electing  him  to  this 
body  he  could  beat  the  bushes  and  get  1,804  votes  for  himself?  When  it  came  to  observ- 
ing the  elementary  principles  of  political  integrity  and  keeping  party  promises  he  could 
summon  but  400  votes  in  the  whole  county  of  Pulaski.    (Laughter  and  applause.) 

Keep  faith  with  the  people!  With  what  people?  (Laughter  and  applause.)  Keep 
faith  with  the  people  who  scorned  and  outraged  the  fundamental  pledge  of  the  Norfolk 
Convention? 

Ah.  Mr.  Chairman  and  gentlemen  of  the  committee,  I  have  no  reproaches  for  the 
gallant  men  of  the  mountains.  Their  memorable  fight  in  1829-30  and  in  1851  is  imbedded 
in  their  traditions  and  their  history.  They  rallied  then  for  manhood  suffrage — white 
manhood  suffrage — as  they  should  have-  done,  and  they  won  a  praiseworthy  victory.  It 
was  theirs,  and,  so  far  as  I  am  concerned,  it  is  theirs  to  hold  and  to  keep.  (Applause.) 

I  have  no  reproaches  for  them.  I  know  they  were  misled  and  deceived  by  statements 
to  the  effect  that  it  was  the  purpose  of  this  Convention  to  take  away  their  right  of  suf- 
frage. But  still  I  say  by  no  consideration  of  right  of  propriety  does  it  rest  with  any 
one  of  their  representatives  here  to  charge  us  with  perfidy  for  asserting  our  conscientious 
convictions. 

I  shall  not  consume  the  time  of  this  Convention,  Mr.  Chairman,  by  attempting  to 
establish  the  supremacy  of  this  body  in  all  matters  relating  to  constitutional  revision.  I 
feel  certain  that  the  sovereignty  of  this  Convention  has  already  been  established  within 
the  limitations  of  the  Federal  Constitution.  But  I  want  for  a  moment  to  combat  the 
view  that  the  General  Assembly  of  Virginia  did  promise  or  could  have  legally  or  morally 
promised  to  submit  this  question  to  all  the  people  of  the  Commonwealth. 

As  a  matter  of  record,  there  was  no  discussion  in  the  most  numerous  branch  of  the 
General  Assembly  upon  the  proposition  of  Submission.    The  only  discussion  of  it  was 
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had  in  the  Senate  of  Virginia,  and  upon  the  division  the  vote  stood  17  to  15  for  the  act. 
One  of  the  seventeen  was  the  lone  representative  of  the  minority  party  in  the  Senate. 
Ten  of  the  remaining  sixteen  senators  were  more  or  less  opposed  to  constitutional  re- 
vision; and,  as  the  Journal  of  the  Senate  will  show,  when  the  question  was  up  at  the 
regular  session  of  1899-1900  to  afford  the  people  of  Virginia  the  poor  privilege  of  saying 
whether  or  not  they  wanted  a  Constitutional  Convention,  these  ten  senators  refused  the 
sanction  of  their  votes  to  the  proposition.  And  that  makes  me  say  there  are  constitu- 
tional revisionists  and  constitutional  revisionists.  (Laughter.) 

But  if  every  member  of  the  House  of  Delegates  and  the  forty  senators  composing  the 
upper  body  had  voted  in  favor  of  the  act  of  February  16,  1901,  it  could  not  have  consti- 
tuted any  pledge  to  the  people  of  Virginia  to  submit  this  Constitution  to  the  full  electo- 
rate. It  was  a  usurpation  of  authority,  and  I  say  in  no  offensive  sense  to  my  friend  here 
(Mr.  Flood) — because  he  is  my  friend  and  I  respect  and  honor  him — it  was  an  imperti- 
nence in  the  General  Assembly  of  Virginia  to  seek  to  constrain  or  restrain  this  Consti- 
tutional Convention.  At  that  time  the  Convention  had  already  been  called,  and  nothing 
that  the  General  Assembly  might  have  done  could  affect  the  question. 

Moreover,  let  me  state  all  that  the  General  Assembly  had  the  right  to  do,  morally 
or  legally.  All  that  it  had  the  right  to  do  morally  or  legally  was  that  which  the  existing 
Constitution  specifically  and  clearly  prescribed  that  it  should  do,  which  by  Section  2, 
Article  XII.,  was  to  provide  by  law  for  the  "election  of  delegates  to  the  Constitutional 
Convention." 

There  is,  I  believe,  a  maxim  in  law  that  the  expression  of  one  thing  is  the  denial  of 
the  converse  thing.  Therefore,  the  General  Assembly  had  no  right  to  do  anything  in  this 
regard  except  that  which  the  existing  Constitution  of  Virginia  empowered  it  to  do.  The 
singular  doctrine  was  advanced  that  the  General  Assembly  had  a  right  to  do  anything 
which  was  not  denied  to  it  by  the  existing  Constitution.  If  that  theory  be  sound,  then 
the  General  Assembly  had  a  right  to  make  and  declare  a  new  Constitution,  because  while 
the  existing  Constitution  provides  another  method  of  amending  and  revising  the  Con- 
stitution, it  does  not  in  express  terms  deny  to  the  Legislature  the  right.  The  denial  is 
simply  referable  to  the  maxim  above  alltided  to,  that  the  expression  of  one  plan  precludes 
the  adoption  of  a  different  plan. 

It  may  be  asserted,  and  it  has  been  asserted,  that  the  General  Assembly  in  1829  and 
the  General  Assembly  in  1850  passed  somewhat  similar  acts,  and  they  did.  But  the  dele- 
gate from  Appomattox  fails  to  make  this  distinction:  That  neither  the  General  Assembly 
of  1829  nor  the  General  Assembly  of  1850  was  constrained  by  any  constitutional  require- 
ment, whereas  there  is  a  plain  prohibition  in  the  existing  Constitution,  in  consequence 
of  which  the  General  Assembly  of  1901  had  no  constitutional  right  to  act  as  it  did. 

Now  I  want  to  discuss  for  just  a  moment  the  proposition  that  Mr.  Madison  and 
Chief  Justice  Marshall  and  all  of  those  great  men  took  the  view  of  this  question  that  the 
gentleman  from  Pulaski  and  the  gentleman  from  Appomattox  take. 

Mr.  Flood:  Chief  Justice  Marshall  does  not  take  the  view  of  the  gentleman  from 
Pulaski. 

Mr.  Glass:  The  gentleman  from  Appomattox,  as  in  the  case  of  the  files  of  the  Rich- 
mond Dispatch,  read  just  far  enough  in  the  proceedings  of  the  Constitutional  Convention 
of  1829-30  to  deceive  himself. 

The  vote  upon  Mr.  Randolph's  resolution  was  no  test  vote  as  to  the  authority  of  the 
Legislature  to  constrain  a  Constitutional  Convention. 

Mr.  Flood:  I  will  ask  the  gentleman  this  question  and  let  him  direct  his  remarks 
to  it:  Is  it  not  a  fact  that  Mr.  Thompson  and  Mr.  Johnson  and  all  who  opposed  the  Ran- 
dolph resolution  did  so  upon  the  groimd  that  while  Mr.  Randolph  might  be  right,  and 
the  Legislature  might  not  have  had  the  power  to  enlarge  the  powers  of  the  Convention, 
still  the  Legislature  had  done  so,  and  then  the  people  had  gone  to  the  polls  and  by  the 
act  of  electing  delegates  under  the  act  that  contained  that  enlargement  of  power  given 
to  the  Convention,  had  thereby  ratified  that  enlargement  of  power,  and  the  action  of  the 
Legislature,  together  with  the  action  of  the  people,  had  given  to  the  Convention  the 
power  to  submit  the  Constitution  to  a  different  electorate  than  the  one  Randolph  con- 
tended for? 
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Mr.  Glass:  The  member  from  Appomattox  is  only  correct  in  saying  that  Mr.  Johnson 
and  Mr.  Thompson  set  up  that  contention,  but  the  mere  fact  that  Mr.  Johnson  and  Mr. 
Thompson  said  a  thing  did  not  make  it  true  any  more  than  the  mere  saying  by  the  dis- 
tinguished delegate  from  Pulaski  of  a  great  many  things  here,  that  we  do  not  agree  with, 
makes  them  true.  (Laughter.) 

Mr.  Flood:  Did  not  sixty-six  members  of  the  Convention  sustain  the  position  taken 
by  Thompson  and  Johnson? 

Mr.  Glass:  No,  sir;  and  I  will  proceed  to  show  that  they  did  not,  if  the  gentleman 
will  just  let  me  go  ahead.  I  say  the  fact  that  sixty-six  members  of  that  Convention,  in- 
cluding Leigh,  Madison,  and  Marshall,  voted  to  submit  the  new  Constitution  to  the 
enlarged  electorate,  does  not  necessarily  imply  that  they  did  not  still  deny  the  right  of 
the  Legislature  to  command  them  to  do  it.    (Applause.)    That  is  the  point  I  make. 

I  call  the  gentleman's  attention  to  a  significant  fact  which  he  has  overlooked.  Upon 
the  question  of  adopting  that  draft  of  the  Constitution  forty  members  voted  "no,"  and 
Mr.  Mason,  of  Frederick,  declared  that  he  would  suffer  death  before  he  would  attach  his 
signature  to  the  document;  and  the  same  forty  members  who  voted  against  the  Constitu- 
tion itself  voted  against  Randolph's  resolution  in  order  to  maintain  their  consistency  in 
voting  against  submitting  it  to  any  electorate. 

Chief  Justice  Marshall,  who  voted  for  a  submission  to  the  enlarged  electorate,  did 
not  do  so  because  the  Legislature  directed  him  to  do  it,  or  because  he  sanctioned  their 
authority  to  direct  him  to  do  it;  but  he  did  it  because  he  wanted  to  do  it,  because  he 
favored  enlarging  the  suffrage,  and  because  the  people  of  Richmond  had  petitioned  him 
to  do  it. 

If  gentlemen  want  to  know  what  Chief  Justice  Marshall  thinks  of  the  proposition, 
let  them  consult  his  opinion  in  the  case  of  McCulloch  vs.  The  State  of  Maryland,  to  which 
my  attention  was  called  by  a  distinguished  member  of  this  body  from  the  city  of  Rich- 
mond (Mr.  Meredith).  The  validity  of  a  certain  section  of  the  Constitution  of  the  United 
States  was  called  in  question  because  it  had  not  been  ratified  by  the  people,  as  was  the 
contention.  Mr.  Marshall  asserted  that  the  Constitution  of  the  United  States  had  been 
ratified  by  the  people.   He  said: 

The  people  acted  on  it  in  the  only  manner  in  which  the  people  can  act  safely,  effec- 
tively, and  wisely  on  such  a  subject — by  assembling  in  Convention.  But  the  measures 
they  adopt  in  Convention  do  not  cease  to  be  the  measures  of  the  people  themselves. 

Is  not  that  sovereignty? 

There  is  a  plain  repugnance  

Says  Chief  Justice  Marshall  in  the  same  case  

in  conferring  on  one  government  a  power  to  control  the  constitutional  measures  of 
another,  which  other  with  respect  to  those  very  measures  is  declared  to  be  supreme  over 
that  which  exerts  the  control. 

That  was  Mr.  Marshall's  view  of  the  powers  of  a  Legislature  and  of  the  powers  of  a 
Constitutional  Convention. 

Just  a  moment  longer  on  this  point  and  I  will  be  through.  I  think  the  delegate 
from  Appomattox  himself  will  see  the  force  of  the  point  I  am  about  to  make.  As  I  un- 
derstand, he  contends  that  the  act  of  the  Legislature  of  1829  was  mandatory  and  had  to 
be  obeyed.    He  cannot  impeach  the  testimony  of  his  own  witness  nor  the  record  here. 

The  act  of  the  Legislature  required  that  the  president  of  the  Convention  of  1829-30 
should  certify  a  true  copy  of  the  amended  Constitution  to  the  Governor,  to  be  printed  and 
submitted  to  the  people  for  their  ratification.  Mr.  Leigh  proposed  an  ordinance  requir- 
ing the  new  Constitution  to  be  certified  to  the  General  Assembly,  then  in  session,  instead 
of  to  the  Governor.  Mr.  Johnson  said  that  if  the  act  of  the  General  Assembly  had  pro- 
vided no  means  for  carrying  the  Constitution  into  effect  he  should  not  have  denied  the 
right  of  the  Convention  to  make  the  alteration  proposed  by  Mr.  Leigh;  but  the  act  of 
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assembly  having  made  a  different  provision,  the  Constitutional  Convention  had  no  right 
to  alter  that  provision.  Then  came  a  sauare  test  of  the  power  of  the  Legislature  to  give 
mandatory  directions  to  the  Constitutional  Convention,  and  what  was  the  result?  Mr. 
Johnson's  amendment  was  rejected  and  the  act  of  the  Legislature  was  changed  by  the 
sovereign  authority  of  the  Constitutional  Convention.  (Applause.) 

That  was  a  test.  The  other  was  not  a  test.  If  the  act  was  mandatory  in  one  particu- 
lar it  was  mandatory  in  the  other  particular.  As  a  matter  of  fact,  it  was  not  mandatory, 
and  never  was  meant  to  be  mandatory,  in  either  particular,  and  just  because  Mr.  Johnson 
said  it  was  did  not  make  it  so,  because  the  Convention  did  not  agree  with  Mr.  Johnson 
and  voted  down  his  proposition.  This  tears  up  the  argument  of  the  delegate  from  Appo- 
mattox hj  the  root. 

I  thought  I  had  the  distinguished  delegate  from  Pulaski  on  the  side  of  Mr.  ^Marshall, 
and  he  was  on  the  side  of  :\Ir.  :\Iarshall  when  he  issued  his  first  pronunciamento.  but  he 
changed  his  opinion  and  Avithdrew  his  better  judgment  and  substituted  the  erroneous 
notions  of  Mr.  Jameson. 

Mr.  Wysor:    Our  people  in  Pulaski  changed  their  notions. 

Mr.  Glass:    I  thought  so.  (Laughter.) 

Mr.  AVysor:  AVait  imtil  I  tell  you  why  they  changed.  They  would  have  given  you  a 
better  vote  on  the  question  of  calling  a  Constitutional  Convention  if  they  had  not  read 
your  speeches  in  the  Senate  to  the  effect  that  yoti  intended  to  violate  the  promise  made 
by  the  Norfolk  Convention  and  written  by  you.  (Applause.) 

:\Ir.  Glass:  As  a  matter  of  fact,  my  speeches  in  the  Senate  were  made  nearly  a  year 
after  your  people  had  voted  on  the  Question  of  calling  a  Convention.  (Applause  and 
laughter.) 

Ah,  Mr.  Chairman  and  gentlemen  of  the  committee,  may  I  not  hope  that  this  is 
another  case  of  Galileo,  who.  when  he  was  hauled  up  by  the  council  and  required  at  the 
peril  of  his  life  to  recant  his  theory  that  the  earth  did  move,  met  the  exigency  of  the 
occasion  and  recanted;  but,  impressed  hy  the  eternal  truth,  gritted  his  teeth  and  said 
under  his  breath:  "Nevertheless,  it  moves."  (Applause.)  May  we  not  hope,  now  that  the 
exigency  is  past,  the  distinguished  delegate  from  Pulaski  will  be  impressed  by  the  truth, 
and  say:  "Nevertheless,  we  have  the  power  to  proclaim."  (Applause.) 

As  1  have  said,  the  first  and  only  opportunity  the  people  of  Virginia  ever  had  to 
act  upon  the  o.uestion  of  Sti*!jmission  was  when  they  came  to  elect  delegates  to  repre- 
sent them  in  this  Convention.  Deception!  Concealment!  Was  there  any  of  it  anywhere 
at  any  time?  The  first  time  anybody  ever  announced  this  absurd  interpretation  of  the 
Norfolk  resolutions,  so  far  as  I  know,  was  when  the  General  Assembly,  in  usurpation  of 
power,  undertook  to  saddle  the  question  with  that  misconstruction. 

Then  it  was  that  those  of  us  who  dissented  from  that  vieAv  declared  otir  pttrpose  to 
appeal  the  question  to  the  people  of  Virginia.    Did  we  disguise  our  intention? 

I  am  glad  the  distinguished  delegate  from  Appomattox  appealed  to  one  of  the  leading 
public  journals  of  this  Commonwealth.  VTien  that  question  of  interpretation  arose  for 
the  first  time,  what  was  the  position  of  the  Richmond  Dispatch,  day  in  and  da^^  out? 

"We  have  faith,"  it  said,  "that  the  party  will  respect  its  pledge  in  the  spirit  in  which 
it  was  made,  and  which  it  is  logical  to  conclude  contemplated  sul)mission  to  the  proposed 
neic  electorate  alone." 

We  cannot  see,  it  said  upon  another  occasion,  '  why  the  Convention  should  ask  the 
negi'oes  if  they  think  they  ought  to  be  disfranchised." 

On  another  occasion  it  said: 

"When  the  Norfolk  resolution  is  brought  under  the  light  of  common  sense  and  logic 
there  is  no  excuse  for  mistaking  its  meaning.  It  is  past  comprehension  that  the  Norfolk 
Convention  entertained  for  a  moment  the  idea  of  courting  the  rejection  of  the  Constitu- 
tion by  stibmitting  it  to  the  present  electorate,  with  its  horde  of  illiterate  negroes."  (Ap- 
plause.) 

"Submit  for  ratification!"  was  said  upon  another  occasion;  "yes,  submit  for  ratifica- 
tion as  far  as  it  is  possible  to  the  vjhites  of  the  State;  surely  not  to  those  whom  the  Con 
vention  was  expected  to  pronounce  unworthy  of  the  suffrage." 
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Concealment!  Nearly  every  influential  newspaper  in  the  State  of  Virginia  took  that 
view.  It  was  not  an  eccentric  and  singular  view  of  my  own.  The  Norfolk  Landmark 
and  Ledger,  the  Richmond  Times,  the  Dispatch  and  the  News,  the  Danville  paper,  the 
Charlottesville  Progress,  the  Staunton  Spectator,  the  Roanoke  paper,  nearly  all  the  lead- 
ing Democratic  papers  in  this  Commonwealth  declared,  time  and  again,  that  it  would  be 
extravagant  folly  to  submit  the  new  Constitution  to  those  persons  whom  it  had  pro- 
nounced unfit  for  the  right  of  suffrage. 

Mr.  Flood:    That  was  this  year,  though,  was  it  not? 

Mr.  Glass:  That  was  the  only  time  the  people  ever  had  a  chance  to  say  what  they 
wanted.  It  was  when  they  were  electing  delegates  to  this  Convention.  The  venerable  and 
honorable  President  of  this  body  (who  will  accuse  him  of  perfidy?)  proclaimed  that  he 
would  not  submit  it  to  the  146,000  negro  voters  in  this  Commonwealth.  His  colleague 
from  the  county  of  Bedford  (Mr.  Brown)  stood  upon  the  same  platform.  I  have  already 
announced  that  I  stood  there.  Both  the  delegates  from  Albemarle  stood  there.  The  dele- 
gate from  Culpeper  (Mr.  Barbour)  announced  the  same  view.  The  delegate  from  War- 
ren ton  (Mr.  Hunton)  announced  the  same  position.  Delegate  after  delegate,  before  they 
were  elected,  told  their  people  they  would  not  vote  to  submit  the  Constitution  to  the 
negroes.  There  was  no  concealment  anywhere.  It  was  openly  the  avowed  purpose  not 
to  submit  it  to  the  present  electorate. 

If,  as  gentlemen  insist,  the  people  of  Virginia  were  so  united  upon  this  misinterpre- 
tation of  the  plain  phraseology  and  spirit  of  the  Norfolk  resolution,  why  did  they  not  rise 
up  and  send  men  here  committed  to  that  misinterpretation  of  it? 

Perfidy!  The  Richmond  Times  only  yesterday,  as  it  were,  polled  the  Democratic 
State  Convention  on  this  question,  and  I  ask  you  to  note  with  what  accord  the  delegates 
advise  against  submitting  the  Constitution  to  the  existing  electorate!  Oh,  but  says 
the  distinguished  delegate  from  Pulaski,  those  eight  hundred  Democrats  who  had 
sense  enough  to  nominate  Montague,  Willard,  and  Anderson  ought  to  be  sent 
to  the  lunatic  asylum  at  Marion  for  saying  they  do  not  favor  submission  to  the  present 
electorate.  (Laughter.)  The  whole  Democratic  party,  with  a  few  dissentients,  takes  thac 
view  of  the  question,  and  yet  the  whole  party  is  to  be  held  up  to  derision  and  have  hurled 
at  it  these  charges  of  perfidy  and  violated  promise.    I  repel  them. 

The  Richmond  News  had  an  article  on  this  subject  some  weeks  ago  that  I  wish 
every  member  of  the  Convention  could  have  read  before  he  came  here.  Among  other 
things  it  said: 

When  we  say  "the  people  of  Virginia"  we  mean  the  white  people  of  Virginia.  The 
colored  people  in  political  matters  have  never  voted  or  felt  or  acted  as  Virginians.  They 
have  voted,  felt  and  acted  as  negroes,  have  kept  before  them  always  the  fact  that  they 
are  a  separate  race  and  have  made  us  feel  likewise  and  vote  on  the  color  line. 

There  would  be  no  sense  in  asking  the  negroes  to  vote  on  the  question  whether  or 
not  they  shall  vote  hereafter.  That  would  mean  su'bmitting  the  worJc  of  this  Convention 
to  its  natural  enemies. 

Mr.  Wysor:  I  do  not  care  to  interrupt  you  in  your  speech  or  to  bother  you,  but  I 
want  to  know  where  you  got  the  impression  that  I  said  the  Democratic  party  should  be 
sent  to  the  lunatic  asylum.   Where  did  you  get  it? 

Mr.  Glass:  I  understood  the  gentleman  to  say  it.  I  understood  him  to  say  that  the 
delegates  who  are  writing  to  the  Richmond  Times  in  favor  of  proclamation  or  submis- 
sion to  an  abridged  electorate  ought  to  go  to  the  asylum  at  Marion.  I  may  have  mis- 
understood him. 

Mr.  Wysor:  No,  I  made  this  remark  as  to  my  constituents:  I  said  some  of  them 
were  writing  here  to  the  papers,  not  only  members  who  were  in  that  Convention,  but 
others,  that  they  wanted  the  Constitution  proclaimed,  and  I  said  for  aught  they  know 
there  might  be  a  provision  in  it  which  would  disfranchise  them,  and  if  they  did  not  quit 
doing  that  I  would  hunt  a  ward  somewhere  for  them.  That  was  my  language.  I  did  not 
say,  and  you  ought  not  to  put  me  in  the  position  of  saying,  that  the  Democratic  party 
which  nominated  Montague,  Willard,  and  Anderson  ought  to  go  to  the  lunatic  asylum. 
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Mr.  Glass:  I  fail  to  discern  the  distinction  the  gentleman  would  make.    He  threat- 
ened  with  the  straight-jacket  the  very  people  who  are  writing  to  the  Times..  (Applause.) 
I  know  I  have  wearied  this  Convention  and  I  am  myself  nearly  exhausted.    If  the  gen- 
tleman will  let  me  proceed  I  will  close  now  in  a  little  while. 

Mr.  Chairman,  the  dominant  party  in  the  State  having  made  no  pledge  upon  the- 
question  of  submission,  and  the  attempt  of  the  General  Assembly  to  coerce  this  Conven- 
tion being  utterly  without  constitutional  sanction,  the  Convention  is  free,  in  morals  and 
in  law,  to  proceed  as  it  may  desire.  (Applause.) 

The  only  question  for  it  to  consider  is  one  of  expediency.  What  I  want  the  Conven- 
tion to  do  is  not  to  declare  the  Constitution,  though  I  would  infinitely  prefer  that  method 
to  the  method  of  submitting  it  to  a  certainly  hostile  electorate  of  146,000  ignorant  blacks, 
and,  perhaps,  80,000  of  their  white  allies  who  have  condemned  it  before  it  is  made  and 
treated  with  partisan  derision  those  who  are  charged  with  the  business  of  constructing  it; 
and  along  with  these  to  those  disaffected  elements  in  the  Democratic  party  of  Virginia 
that  have  fought  constitutional  revision  from  the  beginning,  and  will  fight  it  to  the  bitter 
end. 

I  propose  that  we  shall  do  what  the  Constitutional  Conventions  of  1830  and  1850  did, 
and  that  is,  submit  the  Constitution  which  we  shall  make  to  the  discriminating' judgment 
of  those  who  are  qualified  by  the  amended  Constitution  to  exercise  the  right  of  suffrage. 

In  this  connection  I  lay  down  a  proposition  which  I  propounded  in  the  Virginia 
Senate  and  challenge  contradiction.  It  is  this:  That  if  negro  enfranchisement  was  a 
crime,  as  we  have  contended  for  thirty  years,  it  would  be  moral  cowardice  and  criminal 
neglect  of  a  solemn  public  obligation  in  this  Convention  not  to  right  the  wrong  as  far  as 
we  lawfully  may.  (Applause.)  If,  on  the  contrary,  the  146,000  black  voters  of  this  Com- 
monwealth are  fit  and  competent  to  pass  upon  the  .work  of  this  Constitutional  Conven- 
tion— involving  the  very  essence  and  intricacies  of  civil  government — they  are  fit  and 
competent  to  assume  the  ordinary  prerogatives  of  citizenship;  and  the  crime  of  enfran- 
chisement would  pale  into  insignificance  beside  the  crime  of  disfranchisement.  (Ap- 
plause.) 

I  will  restate  the  proposition  in  reverse  order:  If  the  146,000  black  people  of  this 
Commonwealth  are  fit  and  competent  to  pass  upon  the  work  of  this  Constitutional  Con- 
vention, they  are  fit  and  competent  to  assume  the  ordinary  prerogatives  of  citizenship, 
and  ought  not  to  be  disfranchised.  If  they  are  not  fit  and  competent  for  the  ordinary 
privileges  of  citizenship,  then  it  would  be  an  awful  responsibility,  which  I  for  one  will 
never  assume,  to  permit  them  to  pass  upon  the  fundamental  law  of  this  Commonwealth. 
(Applause.)  And  I  tell  you  now,  if  it  is  done,  and  if  the  new  Constitution  thereby  is 
rejected  at  the  polls,  I  pity  the  memory  of  those  members  who  shall  have  brought  about 
that  wretched  disaster.  (Applause.) 

It  has  been  argued  that  the  method  proposed  by  me  differs  in  principle  from  the 
action  taken  by  the  Conventions  of  1829-30  and  1850-51.  In  my  view  of  the  matter,  the 
principle  involved  is  precisely  the  same.  What  did  the  earlier  conventions  do?  They  as- 
surely  altered  and  proclaimed  the  suffrage  law  of  the  Commonwealth  as  we  could  possi- 
bly do.  They  revolutionized  the  franchise  system  of  the  then  existing  constitution; 
transferred  the  reins  of  government  from  an  exclusive  class  to  a  different  class  of  suf- 
fragans; took  from  the  freehold  element  of  the  Commonwealth  the  exclusive  power  and 
right  to  govern  the  body  politic,  and  shared  that  right  and  privilege  with  the  larger 
class  which  might,  by  reason  of  numerical  superiority,  have  appropriated  to  itself  the 
administrative  functions  of  government.  And  not  only  that,  but  they  put  into  immediate 
force  and  effect  this  right  of  suffrage  which  had  no  existence  under  the  Constitution  that 
called  the  Convention  into  being.  The  point  is,  not  that  they  enlarged  or  abridged  the 
right  of  suffrage.  The  fact  is,  that  by  the  sovereignty  of  its  power  the  Convention  itself 
altered  the  right  of  suffrage,  and  put  into  effect  by  its  own  act  that  part  of  the  revised 
and  amended  Constitution;  and  that  is  precisely  what  I  propose  here. 

It  does  not  meet  the  argument  to  explain  that  the  submission  was  to  an  enlarged 
electorate.  The  undeniable  fact  is  that  the  General  Assembly  when  it  assumed  to  confer 
power  upon  the  Constitutional  Convention  of  1829-'30  to  submit  its  work  to  those  qualified 
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by  the  amended  Constitution  to  vote  thereon,  could  not  have  known  that  the  suffrage 
would  be  enlarged  or  abridged.  As  a  matter  of  fact  the  proposition  was  made  in  the 
Convention  to  abridge  the  suffrage  as  it  then  existed. 

Had  the  Convention  acted  affirmatively  upon  that  proposition,  would  it  not  still  have 
possessed  the  power  to  submit  to  an  abridged  electorate,  whether  it  derived  that  power 
from  the  General  Assembly  or  from  the  inherent  sovereignty  of  the  Convention  itself? 

Then  clearly  it  was  not  and  is  not  a  question  as  to  what  the  Convention  did  with 
the  right  of  suffrage,  but  purely  a  question  as  to  the  right  and  power  of  the  Convention 
to  alter  and  proclaim  the  constitutional  provision  as  to  the  right  of  suffrage. 

But  the  delegate  from  Pulaski  (Mr.  Wysor)  has  challenged  the  production  here  of  a 
case  of  submission  to  an  abridged  electorate,  and  I  present  him  with  the  case.  The  Con- 
stitution of  the  State  of  Maryland  in  1864  was  submitted  to  and  acted  upon  by  an 
abridged  electorate. 

The  Constitution  of  that  year  prescribed  that  on  the  ratification  of  the  Constitution 
the  judges  of  election — 

"should  receive  the  votes  only  of  sucn  electors  as  are  qualified  according  to  the  provisions 
of  this  Constitution." 

The  oath  prescribed  by  the  Constitution  in  effect  disfranchised  perhaps  a  majority 
of  the  white  adults  of  the  State.  The  total  vote  cast  in  Baltimore  city  was  only  11,872, 
and  in  the  entire  State  about  58,000.  The  majority  being  against  the  Constitution,  the 
ballot-box  was  carried  outside  of  the  State  and  soldiers  to  the  number  of  2,900  voted  and 
secured  the  ratification  of  the  instrument. 

There  is  your  case  of  an  abridged  electorate. 

Mr.  Wysor:  Let  me  tell  you  my  position.  I  took  the  position  that  you  could  not 
produce  an  authority  that  a  Constitution  was  ever  proclaimed  or  submitted  to  an  abridged 
electorate  unless  that  authority  was  expressly  given  to  the  Convention  in  the  call.  I 
have  never  denied  in  this  Convention  that  you  can  proclaim  a  Constitution  or  that  you 
can  submit  it  to  an  abridged  electorate,  but  when  you  do  it  you  must  have  the  authority 
expressly  given  to  you  by  the  people  in  the  call.  I  do  not  know  what  was  the  fact  in  the 
Maryland  case.  If  it  was  not  in  the  call  then  you  have  an  authority  against  my  position. 
If  it  was  in  the  call,  then  you  have  not. 

Mr.  Glass:  We  have  to  guess  at  it,  and  I  guess  it  was  not  in  the  call.  (Laughter.) 

The  gentleman  also  challenged  anybody  to  present  here  the  decision  of  a  court  or  the 
authority  of  a  text-writer  that  a  Constitution  may  be  proclaimed.  I  do  not  want  to  weary 
this  Convention,  but  I  have  the  authority  here,  in  a  Mississippi  case,  where  the  Consti- 
tution was  contested  upon  the  very  ground  that  it  was  not  submitted  to  a  vote  of  the 
people,  whereas  the  requirement  of  the  preceding  Constitution  was  that  it  should  be  sub- 
mitted to  the  people.  The  highest  court  decided  that  the  Convention  had  a  right  to  pro- 
claim, notwithstanding  the  preceding  Constitution  said  the  Constitution  should  be  sub- 
mitted.   There  is  my  authority  for  that  proposition. 

As  for  your  text-writers,  I  would  prefer  John  Randolph  Tucker  every  day  to  Mr. 
Jameson. 

Mr.  Wysor:    Can  you  refer  to  the  case  you  speak  of? 

Mr.  Glass:  I  have  it  here.    I  will  hand  it  to  the  gentleman.    I  do  not  want  to  weary 
the  Convention  by  reading  it.    Mr.  Tucker  says: 

The  Convention,  when  met,  is  the  incorporated  representative  of  the  real  bod.v 
politic — the  sovereign  people. 

And  he  says: 

It  may  be  safely  stated  that  the  validity  of  a  Constitution  will  not  be  held  to  depend 
upon  its  final  ratification  by  popular  vote. 

You  will  find  here  also  a  decision  of  the  Supreme  Court  of  West  Virginia  which 
utterly  denies  the  authority  of  a  Legislature  to  bind  a  Constitutional  Convention. 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


305 


Not  only  have  State  constitutions  been  submitted  to  an  abridged  electorate,  but  they 
have  been  proclaimed  since  the  foundation  of  this  government.  Twelve  of  the  thirteen 
original  States  proclaimed  their  constitutions,  and  only  the  State  of  Massachusetts  sub- 
mitted its  Constitution.  In  1836  Arkansas  proclaimed  her  Constitution,  as  did  Mississippi 
in  1890,  South  Carolina  in  1895,  and  the  State  of  Delaware  in  1897,  scarcely  four  years 
ago.  And  I  challenge  the  production  of  a  single  court  decision  or  a  solitary  instance  in 
which  any  State  Constitution  was  invalidated  by  reason  of  having  been  proclaimed! 

If  we  are  sovereign;  if  we  have  the  power;  if  we  have  the  right,  then  the  only 
question  remaining  to  be  decided  is  that  of  expediency.  For  my  part  I  cannot  see  the 
remotest  prospect  of  securing  any  satisfactory  revision  of  the  present  Constitution  should 
it  be  determined  to  submit  the  work  of  this  Convention  to  an  indiscriminate  popular 
suffrage.  With  146,000  negroes,  in  peril  of  their  privileges,  solidly  arrayed  against  us; 
with  our  work  derided  and  contemned  by  the  Republican  organization  in  advance  of  its 
known  character  and  consummation;  with  some  interest  in  our  own  ranks  disaffected  by 
every  alteration  that  will  have  been  made;  with  every  Democrat  left  without  restraint  of 
party  action  to  vote  as  he  pleases,  there  is,  in  my  judgment,  no  conceivable  way  in  which 
we  may  honestly  secure  the  fruit  of  our  labors.  (Applause.) 

Gentlemen  tell  me  that  we  can  more  surely  ratify  the  Constitution  by  permitting  the 
negroes  to  vote  than  by  excluding  them  from  the  privilege.  When  I  ask  them  how  it  is 
to  be  done,  they  tell  me  it  can  be  accomplished  by  the  same  methods  that  have  prevailed 
in  Virginia  for  thirty  years. 

Mr.  Chairman,  while  it  was  a  question  of  self-preservation,  while  it  was  a  question 
of  maintaining  white  civilization,  I  never  hesitated  to  confront  the  enemies  of  the 
Democratic  party,  and  to  vindicate  the  moral  right  of  brave  white  men  who  would  not  be 
overwhelmed  by  an  inferior  race.  (Applause.)  Upon  the  line  of  necessity,  and  upon  the 
plea  of  necessity  alone,  could  their  conduct  be  justified.  It  was  the  repugnance  of  white 
Virginians  themselves,  as  proclaimed  in  the  Nottoway  resolutions,  and  the  revulsion 
which  the  white  race  in  Virginia  felt  to  these  practices,  that  originated  and  prosecuted 
the  movement  for  this  Constitutional  Convention.  Using  as  a  cheat  and  a  shield  the  per- 
petual fear  of  negro  domination,  evil  white  men  inaugurated  a  system  of  politics  that 
threatened,  and  in  part  accomplished,  the  subjugation  of  every  honest  Virginian  who 
refused  to  give  countenance  to  their  methods.  It  was  largely  to  check  and  to  strangle 
the  life  out  of  a  thing  of  that  sort  that  thousands  upon  thousands  of  Virginians  voted  to 
call  this  Convention. 

I  fail  to  appreciate  the  high  moral  standard  of  those  casuists  who  accuse  us  of  party 
perfidy  in  refusing  to  let  the  negro  vote  upon  the  question  of  his  own  disfranchisement 
and  upon  other  questions  of  vital  import  which  may  be  propounded  by  this  Convention, 
and  then  themselves  advocate,  some  privately,  and  some  upon  the  floor  of  this  Convention, 
openly  or  by  suggestion,  the  monstrous  doctrine  that  we  should  make  a  pretence  of  per- 
mitting these  negroes  to  vote  and  then  purloin  their  votes  from  them.  (Applause.)  On 
this  point  I  have  said,  and  I  repeat:  give  me  a  State  charter  for  my  children  framed  in 
obedience  to  the  Constitution  of  my  State,  and  not  in  violation  of  the  Constitution  of  my 
country;  taken,  if  need  be,  in  the  open  day,  by  lawful  process,  in  an  orderly  way,  and 
about  which  there  is  something  of  majesty  and  might  and  right.  Give  me  not  a  Constitu- 
tion submitted  in  false  pretence,  ratified  by  fraud,  made  shameful  through  all  of  its 
existence  by  the  disgraceful  stigma  upon  it  of  petty  larceny  at  the  polls.  (Applause.) 

A  few  words  more  and  I  shall  have  concluded.  The  able  and  amiable  gentleman 
from  the  county  of  Pulaski,  in  the  course  of  his  speech,  which  I  was  denied  the  pleasure 
of  hearing,  quoted  from  a  distinguished  member  of  the  Convention  of  1829-30  a  recital  of 
the  manner  in  which  freehold  suffrage  had  been  thrust  upon  the  people  of  Virginia  by  a 
tyrant  king  at  the  point  of  the  bayonet,  and  then  for  himself  he  said,  as  if  overcome  by 
indignation  at  the  recital,  that  if  that  Convention  could  do  no  otherwise  to  rid  the  people 
of  Virginia  of  that  sort  of  suffrage  they  should  have  exercised  the  right  of  revolution  in 
politics.  And  then  and  there  the  gentleman  from  Pulaski  argued  himself  out  of  this 
court. 

As  recited  by  the  venerable  and  able  gentleman  now  sitting  to  my  left  (Mr.  Dun- 
20 — Const.  Deb 
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away),  the  Constitutional  Convention  which  drafted  and  put  upon  us  the  present  system 
of  popular  suffrage  consisted  of  twenty-four  manumitted  slaves,  fourteen  native  white 
Virginians,  thirteen  New  Yorkers,  one  Pennsylvanian,  one  member  from  Ohio,  one  from 
Maine,  one  from  Vermont,  one  from  Connecticut,  one  from  South  Carolina,  one  from 
Maryland,  one  from  the  District  of  Columbia,  two  from  England,  one  from  Ireland,  one 
from  Scotland,  one  from  Nova  Scotia,  and  one  from  Canada.  A  native  of  the  State  of 
New  York,  hated  and  detested  by  Virginians,  was  made  president  of  the  body.  A  Mary- 
lander  was  made  secretary,  and  another  sergeant-at-arms.  An  Irishman  from  the  North 
was  made  stenographer,  and  a  native  of  New  Jersey  assistant  clerk.  The  doorkeepers 
were  negroes  and  the  chaplain  was  from  Illinois.  All  the  pages  except  one  were  negroes 
or  sons  of  Northern  men,  and  the  clerks  of  the  twenty  committees,  with  a  few  excep- 
tions, were  negroes  and  Northern  men.  General  Schofield,  of  Military  District  No.  1, 
was  the  arbiter  of  questions  of  supremest  importance.  Around  them  camped  as  guardian 
angels  were  the  soldiers  of  the  Federal  army,  and  in  their  midst  as  counsellor  and  friend 
was  that  knightly  spirit.  General  Benjamin  F.  Butler,  of  Massachusetts.  (Laughter  and 
applause.) 

The  infamy  of  the  document  they  drafted  needs  no  exposition  by  me.  The  calamities, 
the  wasting  expenditures  which  it  entailed,  are  a  part  of  the  saddest  history  of  this  State. 
The  privileges  of  franchise  which  it  inaugurated  have  for  thirty  years  held  in  subjection 
the  commercial,  the  material,  and  the  intellectual  progress  of  a  race  of  men  whose  fore- 
bears fashioned  this  nation.  Overwhelmed,  worn  out  by  attrition,  conquered,  prostrate, 
without  means  of  defence,  were  we  not  at  the  mercy  of  a  despot  worse  than  any  tyrant 
king?  Did  Underwood  and  Hunnicutt,  Kelsoe  and  Hine,  and  all  the  others  of  their  type 
put  this  right  of  suffrage  upon  us  by  our  willing  consent?  Did  they  not  thrust  it  upon 
us  in  passion  and  in  bitterness  and,  verily,  at  the  point  of  the  bayonet?  Aye,  and  I  appeal 
to  the  gentlemen  from  Petersburg  to  bear  testimony  to  this  statement:  Did  they  not, 
six  years  after  the  ratification  of  the  Constitution,  resist  by  the  force  of  Federal  arms, 
the  inevitable  attempt  of  the  white  Virginians  of  the  Black  Belt  to  nullify  its  awful  con- 
sequences? 

The  gentleman  from  Southwestern  Virginia,  undisturbed  by  the  calamities  of  his 
Eastern  brethren,  with  his  ears  stopped  to  the  cry  for  help  which  comes  over  from  Mace- 
donia, tells  this  Convention  that  he  would  have  resorted  to  the  right  of  revolution  to  have 
accomplished  the  small  achievement  in  the  direction  of  manhood  suffrage  which  was 
made  in  the  Convention  of  1829-30;  but  when,  as  white  men  and  brethren,  we  seek  here 
to  obliterate  a  crime,  as  far  as  can  be,  and  to  restore  Virginia  to  the  race  of  people  which 
made  it  a  proud  privilege  to  claim  the  old  Commonwealth  as  mother,  he  rises  in  his  seat 
and  thunders  at  us  the  charge  of  usurpation  and  tyranny. 

I  want  to  say  to  him,  and  to  those  who  think  with  him,  that  I  represent  a  constitu- 
ency of  white  Virginians  who  have  taken  care  of  their  own  interests  and  who  are  com- 
petent to  take  care  of  themselves  to  the  end  of  the  chapter;  but  I  would  be  recreant  to 
my  sense  of  duty,  I  would  go  to  my  grave  under  the  oppression  of  self-condemnation,  if  I 
failed  here  to  assert  the  right  and,  at  any  cost,  to  secure  the  means  of  white  supremacy 
in  the  conduct  of  the  affairs  of  this  government  and  of  every  city  and  county  in  the  Com- 
monwealth from  one  extremity  to  the  other.  (Applause.)  Call  it  revolution  if  you  will. 
Then  no  man  here  or  elsewhere  shall  deny  to  some  of  us  the  coveted  distinction  of  being 
revolutionists. 

I  make  no  protestations  as  to  my  feeling  for  the  Virginia  negro.  It  has  long  since 
been  demonstrated  that  in  matters  most  nearly  related  to  his  material  and  civil  welfare 
the  white  race  of  the  Commonwealth  is  his  very  best  friend.  I  find  little  fault  and  pass 
no  censure  upon  him  for  his  misguided  course  in  the  politics  of  the  State.  His  conduct 
in  this  regard  is  as  much  referable  to  those  who  misguide  him  as  it  is  an  evidence  of  his 
own  incapacity  to  exercise  the  right  of  franchise;  but  I  confess  my  amazement  that  it 
should  have  been  proclaimed  upon  this  floor  the  other  day  that  the  white  people  of  Vir- 
ginia are  the  "beneficiaries  of  negro  toleration,"  and  that  but  for  this  characteristic  of 
the  negro,  exercised  in  our  behalf  at  the  period  of  reconstruction,  we  would  "not  be 
permitted  to-day  to  sit  in  this  hall  for  the  purpose  of  passing  upon  his  right  of  suffrage. ' 
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There  were  twenty-four  negroes  in  the  Underwood  Convention,  and  when  Hine  moved 
that,  in  addition  to  those  who  had  already  been  disfranchised,  all  persons  who  had  held 
any  position  in  the  army  ranking  above  first  lieutenant  should  be  excluded  from  the  right 
of  voting,  twenty-two  of  the  twenty-four  negroes  joined  with  the  Northern  men  in  voting 
for  the  proposition.  When,  again,  the  same  Mr.  Hine  proposed  to  disfranchise  all  origi- 
nal secessionists,  the  same  twenty-two  negroes  voted  for  that  infamous  proposition.  When 
the  disfranchising  clause  proposed  separately  was  submitted  to  a  vote  of  the  people,  84,410 
negro  votes  were  cast  for  it,  as  already  stated  by  the  gentleman  from  Culpeper.  When 
the  iron-clad  oath  was,  by  direction  of  General  Grant,  submitted  separately  to  the  people, 
83,458  negro  votes  were  cast  for  it. 

No,  no;  let  me  say  to  the  delegate  from  Frederick,  we  are  not  here  by  the  suffrance 
of  the  Virginia  negroes.  We  are  here,  in  the  mercy  of  God,  by  virtue  of  the  fact  that 
writ  in  the  faces  of  these  men  who  sit  about  me  is  the  Divine  imprimatur  of  that  intel- 
lectual superiority  and  racial  supremacy  to  which  were  committed  the  Ark  of  the  Cove- 
nant, and  which  to-day  hold  sway  and  dominion  over  this  earth.  (Applause.)  It  is  by 
reason  of  that  intellectual  superiority  that  the  Anglo-Saxon  claims  the  right  of  govern- 
ment, and  it  is  by  virtue  of  that  racial  supremacy  that  we  intend  to  have  the  right  of 
government.  (Applause.) 

Mr.  Barbour:    I  move  that  the  committee  rise. 

The  motion  was  agreed  to,  and  the  committee  rose. 

The  President  having  resumed  the  chair,  Mr.  Turnbuli  reported  that  the  committee 
of  the  whole  had  had  under  consideration  the  report  of  the  Committee  on  Preamble  and 
Bill  of  Rights,  and  had  made  some  progress,  but  had  come  to  no  conclusion  upon  the 
matter  referred  to  them. 

Mr.  Robertson:  I  submit  the  resolution  which  I  offered  this  morning,  and  which  was 
laid  over  until  the  committee  should  rise.  I  ask  that  it  be  taken  up  again  now  to  be 
voted  upon: 

Resolved,  That  after  the  closing  of  the  debate  to-day  the  consideration  of  the  pream- 
ble to  the  Constitution  and  all  the  pending  amendments  thereto  be  postponed  until  after 
the  Convention  has  adopted  the  substance  of  the  Constitution,  and  that  after  that  time 
the  Committee  of  the  Whole  be  discharged  from  the  consideration  thereof  until  the 
further  order  of  the  Convention. 

The  result  was  announced — ayes,  53;  noes,  27 — as  follows: 

Ayes:  Ayers,  Barbour,  Barham,  M.  H.  Barnes,  Thomas  H.  Barnes,  Bouldin,  Braxton, 
Brooke,  Brown,  Cameron,  Carter,  Cobb,  Daniel,  Eggleston,  Fletcher,  Flood,  Garnett, 
James  W.  Gordon,  R.  L.  Gordon,  Green,  Gregory,  Hardy,  Hatton,  Hunton,  Ingram,  G.  W. 
Jones,  Kendall,  Lawson,  Lindsay,  Lowell,  Mcllwaine,  Meredith,  Miller,  Moncure,  R.  Wal- 
ton Moore,  Newton,  Pollard,  Portlock,  Quarles,  Robertson,  Smith,  Stuart,  Tarry,  Thom, 
Thornton,  Turnbuli,  Vincent,  Waddill,  Watson,  Westcott,  Withers,  Yancey,  The  Presi- 
dent— 53. 

Noes:  W.  A.  Anderson,  Blair,  Bolen,  Bristow,  P.  W.  Campbell,  Crismond,  Earman,  Gil- 
more,  Gillespie,  Glass,  Gwyn,  Hancock,  Hooker,  Hubard,  Lincoln,  Marshall,  Mundy, 
O'Flaherty,  Orr,  Pedigo,  Pettit,  Richmond,  Rives,  Summers,  Walker,  Walter,  Wysor — 27. 

The  following  pairs  were  announced: 

Mr.  B.  T.  Gordon  with  Mr.  C.  J.  Campbell;  Mr.  Dunaway  with  Mr.  Chapman;  Mr. 
Woodhouse  with  Mr.  Davis;  Mr.  Hamilton  with  Mr.  T.  L.  Moore;  Mr.  Fairfax  with  Mr. 
Keezell;  Mr.  Stebbins  v/ith  Mr.  Phillips.  The  first  named  would  have  voted  in  the  affirma- 
tive. 

On  motion  of  Mr.  Green,  the  Convention  adjourned  until  to-morrow,  Friday,  Septem- 
ber 6,  1901,  at  12  o'clock  M. 
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FRIDAY,  September  6,  1901. 

The  Convention  met  at  12  o'clock  M. 

Prayer  by  Rev.  W.  R.  L.  Smith,  D.  D,,  of  Richmond. 

On  motion  of  Mr.  Pettit,  the  Convention  resolved  itself  into  committee  of  the  whole 
upon  the  further  consideration  of  the  report  of  the  Committee  on  Preamble  and  Bill  of 
Rights.   Mr.  Turnbull  in  the  chair. 

The  Chairman:  The  Chair  will  state  that  the  committee  has  had  referred  to  it  the 
report  of  the  Committee  on  Preamble  and  Bill  of  Rights.  The  Convention  on  yesterday 
passed  a  resolution  postponing  the  consideration  of  the  preamble,  so  that  the  question  is 
upon  the  adoption  of  the  Bill  of  Rights  as  reported  by  the  committee,  and  as  the  com- 
mittee has  adopted  a  rule  that  the  Bill  of  Rights  shall  be  read  section  by  section  for 
amendment,  the  Secretary  will  read  the  first  section  of  the  Bill  of  Rights. 

The  first  section  was  read  and  agreed  to,  as  follows: 

ARTICLE  I. 
Bill  of  Rights. 

A  declaration  of  Rights,  made  by  the  representatives  of  the  good  people  of  Virginia, 
assembled  in  full  and  free  Convention,  which  rights  do  pertain  to  them  and  their 
posterity,  as  the  basis  and  foundation  of  government. 

1.  That  all  men  are  by  nature  equally  free  and  independent,  and  have  certain  in- 
herent rights,  of  which,  when  they  enter  into  a  state  of  society,  they  cannot  by  any  com- 
pact, deprive  or  divest  their  posterity;  namely,  the  enjoyment  of  life  and  liberty,  with 
the  means  of  acquiring  and  possessing  property,  and  pursuing  and  obtaining  happiness 
and  safety. 

The  second  section  was  read  and  agreed  to,  as  follows: 

2.  That  all  power  is  vested  in,  and  consequently  derived  from,  the  people;  that 
magistrates  are  their  trustees  and  servants,  and  at  all  times  amenable  to  them. 

The  third  section  was  read  and  agreed  to,  as  follows: 

3.  That  government  is,  or  ought  to  be,  instituted  for  the  common  benefit,  protection 
and  security,  of  the  people,  nation,  or  community;  of  all  the  various  modes  and  forms 
of  government,  that  is  best,  which  is  capable  of  producing  the  greatest  degree  of  happi- 
ness and  safety,  and  is  most  effectually  secured  against  the  danger  of  maladministra- 
tion; and  that,  when  any  government  shall  be  found  inadequate  or  contrary  to  these  pur- 
poses, a  majority  of  the  community  hath  an  indubitable,  inalienable,  and  indefeasible 
right  to  reform,  alter  or  abolish  it,  in  such  manner  as  shall  be  judged  most  conducive 
to  the  public  weal. 

The  fourth  section  v/as  read  and  agreed  to,  as  follows: 

4.  That  no  man,  or  set  of  men,  are  entitled  to  exclusive  or  separate  emoluments  or 
privileges  from  the  community,  but  in  consideration  of  public  services,  which,  not  being 
descendible,  neither  ought  the  ofiices  of  magistrate,  legislator  or  judge  to  be  hereditary. 

The  fifth  section  was  read  as  follows : 

5  That  the  legislative,  executive  and  judicial  powers  of  the  State  should  be  separate 
and  distinct;  and  that  the  members  thereof  may  be  restrained  from  oppression,  by  feel- 
ing and  participating  the  burthens  of  the  people,  they  should,  at  fixed  periods,  be  re- 
duced to  a  private  station,  return  into  that  body  from  which  they  were  originally  taken, 
and  the  vacancies  be  supplied  by  regular  elections,  in  which  all  or  any  part  of  the  for- 
mer members  shall  be  again  eligible,  or  ineligible,  as  the  laws  may  direct. 

Mr.  Green:  I  desire  to  have  the  leave  of  the  committee  to  amend  section  5,  in  the 
first  line,  in  the  clause,  "That  the  legislative,  executive,  and  judicial  powers  of  the  State 
should  be  separate  and  distinct,"  by  inserting  "departments"  instead  of  "powers."  "De- 
partments" is  the  original  word,  and  the  word  "powers"  got  in  there  by  accident.    It  will 


DEBATES  OP  THE  COXSTITUTIOXAl   COXVEXTIOX  OF  YIRGIXIA. 


309 


not  make  good  sense  if  the  word  "powers"  is  retained,  and  I  merely  ask  leave  to  substi- 
tute the  word  "departments." 

The  amendment  was  agreed  to. 

The  Chairman:    The  question  is  upon  agreeing  to  section  5  as  amended. 
Mr.  Pettit:    I  move  to  amend  the  section.    I  move  that  those  words  be  inserted  in 
their  proper  place. 

The  Secretary:    In  section  5,  before  the  words  "regular  elections,"  in  the  seventh 
line,  insert  the.  words  "frequent,  certain  and" — so  as  to  read: 

And  the  vacancies  be  supplied  by  frequent,  certain  and  regular  elections,  in  which, 
all  or  any  part,  etc. 

The  Chairman:    The  question  i?;  on  agreeing  to  the  amendment  of  the  gentleman 
from  Fluvanna. 

The  amendment  was  rejected,  there  being  on  a  division  ayes  21,  noes  31. 
Mr.  Dunaway:  Mr.  Chairman,  may  I  call  attention  to  a  single  word,  which,  perhaps, 
may  be  a  typographical  error?  In  all  of  the  previous  editions  of  the  Bill  of  Rights  the 
word  used  in  the  last  line  is  "shall,"  and  here  the  word  is  "may."  It  is  a  small  matter, 
but  unless  the  committee  had  some  special  reason  for  striking  out  the  word  "shall"  and 
inserting  the  word  "may,"  I  would  prefer  that  we  should  use  the  language  as  it  has  been 
used  in  former  copies  of  the  Bill  of  Rights. 

Mr.  Green:  If  the  gentleman  from  Lancaster  will  allow  me,  I  will  state  that  the 
word  was  changed  because  "shall"  immediately  precedes  it  in  the  same  line.  Any  gen- 
tleman looking  at  the  line  will  see  that  the  word  "shall"  immediately  precedes  it.  The 
language  in  the  present  Bill  of  Rights  is  as  follows: 

In  which  all  or  any  part  of  the  former  members  shall  be  again  eligible  or  ineligible, 
as  the  laws  shall  direct. 

It  was  not  thought  to  be  very  euphonious  to  use  the  word  "shall"  in  two  places  so 
near  together.  It  was  changed,  not  because  it  would  change  the  sense  in  any  way  in  the 
world,  but  simply  and  purely  for  the  sake  of  the  euphony  of  the  phrase  itself,  so  that  the 
word  "shall"  should  not  be  in  proximity  in  a  single  sentence, 

Mr.  Dunaway:  I  move  to  amend  the  section  by  striking  out  the  word  "may"  and 
inserting  the  word  "shall,"  so  that  it  shall  read  as  it  has  always  read  heretofore  in  all 
editions  of  the  Bill  of  Rights  in  the  Virginia  Constitution.  It  seems  to  me,  upon  purely 
grammatical  grounds,  the  word  "shall"  is  the  proper  word  there  as  referring  to  the  future 
action  of  the  Legislature. 

It  is  a  small  matter,  Mr.  Chairman,  but  it  seems  to  me  that  in  this  connection  the 
word  "shall"  is  preferable  to  the  word  "may." 

The  amendment  was  rejected. 

The  Chairman:    The  question  is  on  the  adoption  of  section  5  as  amended. 
The  section  as  amended  was  agreed  to. 
Section  6  was  read  and  agreed  to,  as  follows: 

6.  That  all  elections  ought  to  be  free,  and  that  all  men,  having  sufficient  evidence 
of  permanent  common  interests  with,  and  attachment  to,  the  community,  have  the  right 
ot  sttfCrage,  and  cannot  be  taxed,  or  deprived  of,  or  damaged  in,  their  propertj'",  for  public 
uses,  without  their  own  consent,  or  that  of  their  representatives  so  elected,  nor  bound  by 
any  law  to  which  they  have  not,  in  like  manner,  assented,  for  the  public  good. 

Section  7  was  read  and  agreed  to,  as  follows : 

7.  That  all  power  of  suspending  laws,  or  the  execution  of  laws,  by  any  authority, 
without  consent  of  the  representatives  of  the  people,  is  injurious  to  their  rights  and 
otight  not  to  be  exercised. 

The  Chairman:  The  gentleman  from  Danville  moves  to  pass  by  temporarily  the 
consideration  of  sections  8,  11,  and  12. 


310  DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION"  OF  VIRGINIA. 

The  motion  was  agreed  to. 

Section  9  was  read  and  agreed  to,  as  follows: 

9.  That  excessive  bail  ought  not  to  be  required,  nor  excessive  fines  imposed,  nor 
eruel  and  unusual  punishments  inflicted. 

Section  10  was  read  and  agreed  to,  as  follows: 

10.  That  general  warrants,  whereby  an  officer  or  messenger  may  be  commanded  to 
search  suspected  places  without  evidence  of  a  fact  committed,  or  to  seize  any  person  or 
persons  not  named,  or  whose  offense  is  not  particularly  described  and  supported  by  evi- 
dence are  grievous  and  oppressive  and  ought  not  to  be  granted. 

Section  13  was  read  and  agreed  to,  as  follows: 

13.  That  a  well  regulated  militia,  composed  of  the  body  of  the  people,  trained  to 
arms,  is  the  proper,  natural  and  safe  defense  of  a  free  State;  that  standing  armies,  in 
time  of  peace,  should  be  avoided  as  dangerous  to  liberty;  and  that  in  all  cases  the  mili- 
tary should  be  under  strict  subordination  to,  and  governed  by,  the  civil  power. 

Section  14  was  read  and  agreed  to,  as  follows: 

14.  That  the  people  have  a  right  to  uniform  government;  and,  therefore,  that  no 
government  separate  from,  or  independent  of,  the  government  of  Virginia  ought  to  be 
erected  or  established  within  the  limits  thereof. 

The  Secretary: 

15.  That  no  free  government,  or  the  blessing  of  liberty,  can  be  preserved  to  any  peo- 
ple, but  by  a  firm  adherence  to  justice,  moderation,  temperance,  frugality  and  virtue,  and 
by  a  frequent  recurrence  to  fundamental  principles. 

The  Chairman:    The  gentleman  from  Richmond  city  (Mr.  Pollard)  moves  to  pass  by 
section  16  until  to-morrow. 
The  motion  was  agreed  to. 
The  Secretary  read: 

17.  That  neither  slavery  or  involuntary  servitude,  except  as  lawful  imprisonment 
may  constitute  such,  shall  exist  within  this  State. 

Mr.  Green:  I  move  to  substitute  for  the  word  "or"  in  the  first  line  of  the  section  the 
word  "nor."  It  is  a  misprint.  It  will  then  read  "neither  solitary  nor  involuntary  servi- 
tude." 

The  amendment  was  agreed  to. 

The  section  as  amended  was  agreed  to. 

Section  18  was  read  and  agreed  to,  as  follows: 

18.  The  rights  enumerated  in  this  Bill  of  Rights  shall  not  be  construed  to  limit  other 
rights  of  the  people  not  therein  expressed. 

The  Secretary  read: 

Article  11.  Supremacy  of  the  United  States  Constitution. 

The  Constitution  of  the  United  States,  and  the  laws  made  in  pursuance  thereof, 
and  all  treaties  made,  or  which  shall  be  made  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land. 

Mr.  Pettit:  I  move  to  strike  out  the  whole  of  this  article.  I  do  not  see  why  a  Con- 
vention to  establish  a  Constitution  for  Virginia  should  repeat  a  provision  which  we  are 
bound  to  obey,  whether  it  is  in  the  Constitution  of  Virginia  or  not.  It  is  in  the  Constitu- 
tion of  the  United  States,  and  I  see  no  reason  for  a  repetition  in  the  Constitution  of  Vir- 
ginia of  a  provision  in  the  Constitution  of  the  United  States. 
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:sh\  Wysov:  Mr.  Chairman,  I  am  opposed  lo  striking  out  the  whole  provision.  Every 
member  of  the  Convention  has  declared  his  desire  and  willingness  to  support  the  Con- 
stitution of  the  United  States.    The  section  reads: 

The  Constitution  of  the  United  States,  and  the  laws  made  in  pursuance  thereof,  and 
all  treaties  made,  or  Avhich  shall  be  made,  under  the  authority  of  the  United  States,  shall 
be  the  supreme  law  of  the  land. 

They  are  the  supreme  law  of  the  land,  and  whatever  gentlemen  may  say  does  not 
make  any  difference.    They  are  the  law.    Let  us  vote  to  retain  the  provision. 

Mr.  Dtinaway:  Mr.  Chairman,  for  the  very  reason  stated  by  the  gentleman  from 
Pulaski  I  shall  vote  for  the  motion  stibmitted  by  the  gentleman  from  Fluvanna,  which 
is,  if  I  understand  it,  that  the  second  article  shall  be  stricken  out.  It  is  a  fact  which 
every  one  of  us  admits,  and  which  is  admitted  by  every  citizen  of  the  United  States,  that 
the  Constitution  of  the  United  States  and  the  laws  made  in  pursuance  thereof  are  the 
supreme  law  of  the  land. 

^Moreover,  sir.  that  is  a  part  of  the  Constitution  of  the  United  States  itself,  with  one 
or  two  verbal  changes,  and  I  cannot  see  why  the  Constitutional  Convention  of  a  single 
State  should  incorporate  into  its  organic  law  a  part  of  the  Constitution  of  the  United 
States.  I  see  no  necessity  for  it  whatsoever.  I  hope  it  will  be  the  pleasure  of  the  Con- 
vention to  eliminate  the  entire  article  from  the  Constitution. 

Mr.  Wysor:  ^Ir.  Chairman,  I  am  A'ery  much  opposed  to  the  elimination  of  that 
article.  It  is  true,  as  the  gentleman  from  Lancaster  has  just  said,  that  it  contains  a 
truth  which  no  man  can  gainsay,  and  there  is  every  reason,  then,  under  the  circum- 
stances, tmder  our  environment,  why  we  shotild  embody  that  statement  in  our  Constitu- 
tion. 

I  borrow  an  old  figure  when  I  use  the  illustration  which  I  now  propose  to  use.  It  is 
taken  from  our  planetary  system.  Let  the  sun  which  is  hauling  all  the  worlds  through 
space  absorb  these  worlds  and  then  the  sun  will  ride  in  majesty  and  glory  with  not  a 
world  to  shine  upon. 

I  am  for  the  article,  and  I  wish  it  retained.  Let  the  worlds  fly  away  from  the  sun, 
and  where  do  they  go?  The  sun  will  remain  in  all  its  majesty  and  power,  with  no  worlds 
to  shine  on.  The  other  day  I  hitched  the  gentleman  from  Lancaster  (Mr.  Dunaway)  to 
a  star.    I  beg  forgiveness  for  that, 

Mr.  Dunaway:    You  have  not  that  power. 

Mr.  Wysor:    I  believe  yoti  are  a  star  yourself. 

Mr.  Green:  I  beg  leave  to  repeat  to  the  Convention  the  explanation  which  I  once 
before  made  of  the  reason  for  the  insertion  of  that  article  which  is  new  to  the  Constitu- 
tion of  Virginia.  If  you  turn  to  the  Constitution  of  1S6S-69  you  will  find  that  there  is  in 
the  Bill  of  Rights  in  the  second  section  this  provision: 

That  this  State  shall  ever  remain  a  member  of  the  United  States  of  America,  and 
that  the  people  thereof  are  a  part  of  the  American  nation,  and  that  all  attempts,  from 
whatever  source  or  upon  whatever  pretext,  to  dissolve  said  union  or  to  sever  said  nation 
are  unauthorized,  and  ought  to  be  resisted  with  the  whole  power  of  the  State. 

The  committee  thought  proper  to  strike  out  that  section  from  the  Bill  of  Rights. 
They  thought  it  had  no  place  there.    They  thought  it  taught  a  wrong  doctrine. 

Then  they  were  impressed  and  they  felt — it  was  suggested  to  them  by  others  and  it 
suggested  itself  to  them  also — that  having  struck  out  that  they  might  subject  the  Con- 
vention and  the  State  of  Virginia  to  the  criticism  of  denying  the  authority  of  the  United 
States  in  its  proper  sphere.  The  committee,  therefore,  thought  it  proper  to  adopt  the 
article  which  is  now  offered  and  which  is  taken  almost  literally  from  the  Constitution  of 
the  United  States.  It  is  a  provision  of  the  Constitution  of  the  United  States  transferred, 
and  transferred  for  that  purpose  alone,  into  the  Constitution  of  Virginia. 

It  is  found  in  other  Constitutions.  In  the  Constitution  of  Maryland,  recently  adopted, 
it  is  found.  It  is  in  a  large  number  of  Constitutions;  and  the  explanation  for  its  inser- 
tion here  is  that  we  thought  it  would  not  subject  the  State  of  Virginia  to  the  criticisms 
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of  having  denied  the  absolute  power  of  the  general  government  in  its  own  sphere.  So  we 
simply  declare,  in  the  words  of  the  Constitution,  itself  written  by  the  very  fathers  who 
wrote  this  Bill  of  Rights,  that  the  Constitution  of  the  United  States  shall  be  the  supreme 
law  of  the  land. 

Mr.  R.  L.  Gordon:    Mr.  Chairman,-  the  section  now  reads: 

The  Constitution  of  the  United  States,  and  the  laws  made  in  pursuance  thereof,  and 
all  treaties  made,  or  which  shall  be  made,  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land. 

I  object  to  the  words  ''shall  be,"  and  I  ask  the  gentleman  from  Danville  if  he  will  not 
accept  the  word  "constitute"  in  lieu  of  the  words  "shall  be"?  My  principal  objection  to 
the  words  "shall  be"  is  that  it  would  seem  that  we  are  ordaining  that  the  United  States 
Constitution,  and  the  treaties  and  laws  made  in  pursuance  thereof,  shall  be  the  supreme 
law  of  the  land.  They  are  now  the  supreme  law  of  the  land,  and  all  I  wish  to  do  is  to 
recognize  the  fact  that  they — and  I  am  very  sorry  that  some  of  them  are — are  the  supreme 
law  of  the  land.   But  they  are,  and  we  have  to  obey  them. 

In  the  next  place  the  words  "shall  be"  have  a  future  reference.  If  the  gentleman 
from  Danville  will  accept  the  word  "constitute"  it  will  make  the  section  read: 

The  Constitution  of  the  United  States,  and  the  laws  made  in  pursuance  therof,  and 
all  treaties  made,  or  which  shall  be  made,  under  the  authority  of  the  United  States,  con- 
stitute the  supreme  law  of  the  land. 

I  simply  desire  to  have  a  recognition  that  they  constitute  the  supreme  law  of  the 
land;  but  I  do  not  want  it  to  appear  as  if  we  are  expressly  approving  the  Constitution  of 
the  United  States  and  enacting  that  it  shall  be  the  supreme  law  of  the  land. 

Mr.  Green:  I  call  the  attention  of  the  delegate  from  Louisa  to  the  fact  that  we  have 
adopted  identically  the  words  of  the  second  section  of  the  Sixth  Article  of  the  Constitu- 
tion of  the  United  States,  which  is  in  these  words: 

This  Constitution  and  the  laws  of  the  United  States,  which  shall  be  made  in  pur- 
suance thereof;  and  all  treaties  made,  or  which  shall  be  made,  under  the  authority  of 
the  United  States,  shall  be  the  supreme  law  of  the  land. 

That  is  a  part  of  it.  Why  should  it  be  changed?  Why  seek  to  change  it?  Why 
should  it  not  stand  just  as  it  stands  in  the  Constitution  of  the  United  States? 

Mr.  R.  L.  Gordon:  If  the  gentleman  will  pardon  me,  I  will  answer  him  that  the 
difference  is  that  we  are  not  the  United  States.   We  have  not  the  power  to  ordain  it. 

Mr.  Green:    We  ordain  it  for  Virginia. 

Mr.  R.  L.  Gordon:  We  simply  recognize  what  a  higher  power  has  done,  and  all  I 
want. to  do  is  to  recognize  what  that  power  has  done  and  not  undertake  to  do  it  ourselves. 

I  move,  Mr.  Chairman,  if  the  amendment  is  not  accepted  by  the  gentleman  from 
Danville,  that  the  word  "constitute"  be  submitted  in  place  of  the  words  "shall  be." 

Mr.  Brown :  I  simply  rose  to  ask  the  gentleman  from  Louisa  if,  in  view  of  his  amend- 
ment, it  would  not  be  consequential,  also,  that  the  words  "or  shall  be  made"  in  the  pre- 
vious line  should  be  stricken  out  so  as  to  read: 

The  Constitution  of  the  United  States  and  the  laws  made  in  pursuance  thereof,  and 
all  treaties  made  under  the  authority  of  the  United  States,  shall  constitute  the  supreme 
law  of  the  land. 

Mr.  R.  L.  Gordon:  Yes,  sir;  that  is  right;  that  is  a  proper  amendment;  and  I  am 
willing  that  it  shall  be  made.  I  will  simply  remark,  while  on  my  feet,  that  the  present 
Constitution  uses  the  word  "constitute." 

Mr.  Brown:  I  understood  the  gentleman  from  Louisa  to  move  that  the  word  "con- 
stitute" shall  be  inserted  in  lieu  of  the  words  "shall  be." 

Mr.  R.  L.  Gordon:  I  merely  want  to  make  it  clear  that  I  wish  the  word  "constitute" 
to  take  the  place  of  the  words  "shall  be"  in  the  present  article. 
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Mr.  Brown:  It  is  an  amendment  to  the  amendment.  I  think  it  is  consequential  to 
his  amendment.  If  you  use  the  word  "constitute"  because  "shall  be"  is  improper,  it 
seems  to  me  the  preceding  "shall  be"  is  consequential  to  it.  It  seems  to  me  that  it  should 
read : 

The  Constitution  of  the  United  States,  and  the  laws  made  in  pursuance  thereof,  and 
all  treaties  made  under  the  authority  of  the  United  States,  constitute  the  supreme  law 
of  the  land. 

That  is  wording  that  will  stand  for  all  time. 

The  Chairman:  The  Chair  understands  that  the  gentleman  from  Bedford  moves  as 
a  substitute  for  the  motion  of  the  gentleman  from  Louisa  that  the  words  "or  which  shall 
be  made"  shall  be  stricken  out? 

Mr.  James  W.  Gordon:  Mr.  Chairman,  when  the  State  of  Virginia  went  back  into 
the  Union  under  the  reconstruction  act  she  did  it  in  good  faith,  and  I  for  one  cannot  see 
any  good  reason  why  we  should  incorporate  any  such  provision  in  the  Constitution  of 
Virginia,  It  never  appeared,  I  believe,  in  any  Constitution  prior  to  that  of  1867,  and  it 
was  not  necessary  that  it  should  appear  there.  The  State  of  Virginia  was  just  as  loyal 
to  the  Union  in  those  old  days  as  if  the  most  explicit  constitutional  provision  had  ap- 
peared in  those  instruments.  She  is  just  as  loyal  to  the  Union  without  this  provision  as 
she  could  possiblj^  be  with  it. 

The  very  reason  given  by  the  chairman  of  the  committee  for  placing  this  article  in 
the  Constitution  is  the  strongest  argument,  it  appears  to  me,  against  doing  it.  All  these 
provisions  in  regard  to  the  power  of  the  United  States  Government  and  the  laws  of  Con- 
gress and  the  Constitution  of  the  United  States  were  placed  in  this  Constitution  by  that 
derided  Underwood  gathering,  with  the  attempt  to  humiliate  the,  people  of  Virginia  and 
to  place  above  them  the  laws  and  government  of  the  United  States,  and  not  only  to  place 
them  above  them,  but  to  make  them  feel  the  yoke;  and  I  for  one  am  in  favor  of  rooting 
out  the  last  vestige  of  the  Underwood  Convention  from  the  Constitution  which  we  are 
framing.  I  do  not  think  it  is  necessary  and  dignified  for  the  State  of  Virginia  to  throw 
any  sops  to  the  North. 

We  do  not  need  any  such  provision  in  the  Constitution  of  Virginia  in  order  to  make 
the  State  loyal  to  the  Constitution  of  the  United  States.  We  are  a  part  of  the  Union,  and 
the  laws  of  Congress  and  the  Constitution  of  the  United  States  are  a  part  of  the  laws  of 
the  land.  It  does  seem  to  me  that  it  is  an  undignified  thing  for  a  Constitutional  Conven- 
tion, called  to  frame  a  Constitution  to  govern  the  people  of  Virginia,  for  any  such  reason 
as  is  stated  by  the  honorable  chairman  of  the  Committee  on  Preamble  and  Bill  of  Rights 
to  place  such  a  provision  in  the  Constitution  of  Virginia.  We  do  not  need  it.  It  strikes 
me  it  is  mere  surplusage. 

The  Chairman:  The  gentleman  from  Louisa  Olv.  Gordon)  moves  to  strike  out  the 
words  "shall  be"  in  the  line  next  to  the  last  of  Article  II.,  and  to  substitute  in  lieu  thereof 
the  word  "constitute,"  and  the  gentleman  from  Bedford  (Mr.  Brown)  has  moved  as  a 
substitute  for  that  amendment  that  the  words  "or  which  shall  be  made"  shall  be  stricken 
out.   If  the  amendments  are  adopted  the  clause  wotild  read  as  follows: 

The  Constitution  of  the  United  States,  and  the  laws  made  in  pursuance  thereof,  and 
all  treaties  made  tmder  the  authority  of  the  United  States,  shall  constitute  the  supreme 
law  cf  the  land. 

The  question  is  on  agreeing  to  the  substitute  offered  by  the  gentleman  from  Bedford 
(putting  the  question). 

There  were  on  a  division — ayes,  21;  noes,  35. 
Mr.  Brown's  substitute  was  rejected. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  of  the  gentleman 
from  Louisa  (Mr.  Gordon). 

Mr.  Daniel:  Mr.  Chairman,  I  should  like  to  say  a  word  on  the  amendment.  If  the 
word  "constitute"  is  written  into  this  clatise  after  the  words  "the  authority  of  the  United 
States,"  it  would  seem  to  produce  a  little  inaccuracy  of  expression.    The  clause  is: 
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The  Constitution  of  the  United  States,  and  the  laws  made  in  pursuance  thereof,  and 
all  treaties  made  or  which  shall  be  made  under  the  authority  of  the  United  States. 

Now,  if  you  insert  the  word  "constitute"  there  it  does  not  seem  to  have  a  proper 
relation  to  the  words  "shall  be"  that  precede  it.  They  cannot  constitute  the  law  of  the 
land  until  they  are  hereafter  embodied  into  the  law  of  the  land.  It  produces  irregularity 
and  inaccuracy  of  expression. 

Mr.  Flood:    Would  not  "shall  constitute"  do? 

Mr.  Daniel:  It  seems  to  me  that  the  committee  reported  this  clause  in  its  best  form. 
It  is  simply  a  transcript  of  the  Constitution  of  the  United  States,  universally  recognized 
as  a  statement  of  our  Federal  law,  and  it  seems  to  me  that  no  amendment  to  it  could 
improve  its  well  ascertained,  adjudicated,  and  recognized  expression.    It  is  perfect  as  it  is. 

There  is  no  good  to  be  obtained  by  striking  it  out.  It  is  what  all  of  us  recognize  to 
be  the  law  of  the  land  and  a  transcript  from  the  Constitution  of  the  United  States,  offen- 
sive to  no  one,  but  merely  embodying  into  our  law,  instead  of  what  is  now  in  it,  a  correct 
and  perfect  expression  of  the  existing  status  of  affairs. 

Mr.  Wysor:  The  question  before  the  body  is  merely  one  of  verbiage.  I  think  we  all 
disagree  with  the  gentleman  from  Lancaster  (Mr.  Dunaway).  The  gentleman  from 
Campbell  (Mr.  Daniel)  is  exactly  right  in  the  position  he  takes.  When  the  matter  comes 
up  before  the  Committee  on  Final  Revision  we  will  revise  these  things,  but  I  should  like 
to  get  it  now  in  the  very  best  shape  possible.  I  am  on  that  committee,  and  so  is  the  gen- 
tleman from  Campbell.  I  want  to  get  it  in  the  very  best  language  we  can  now,  so  as  to 
meet  the  approval  of  the  body.    I  should  like  to  see  this  expression  used: 

The  Constitution  of  the  United  States  and  treaties  made  pursuant  thereto  are  the 
supreme  law  of  the  land. 

I  move  that  amendment. 

Mr.  Daniel:  May  I  suggest  to  the  delegate  that  to  put  in  the  word  "are"  instead  of 
the  words  "shall  be"  does  not  seem  a  proper  corelation  to  the  words  "shall  be"  just  ahead 
of  it.  They  are  the  law  of  the  land  when  they  have  been  passed,  but  if  they  are  here- 
after passed  they  are  not  now  the  law  of  the  land. 

The  Chairman:  The  Chair  would  suggest  to  the  gentleman  from  Pulaski  that  he 
reduce  his  amendment  to  writing  while  the  committee  votes  on  the  amendment  of  the 
gentleman  from  Louisa. 

Mr.  Wysor:    I  have  it  in  writing. 

Mr.  R.  L.  Gordon:  Replying  to  the  criticism  of  the  gentleman  from  Campbell,  I 
simply  desire  to  state  that  the  very  fact  that  this  is  a  transcript  or  a  copy  of  a  provision 
in  the  United  States  Constitution  seems  to  my  mind  to  render  it  inapplicable  so  far  as 
we  are  concerned,  because  we  occupy  an  entirely  different  position.  I  am  willing,  sir,  to 
recognize  the  Constitution  of  the  United  States  and  the  laws  and  treaties  made  pursuant 
thereto  as  the  supreme  law  of  the  land.  Why?  Because  it  is  a  fact,  because  I  cannot 
help  it,  but  if  I  could  help  it,  if  I  could  get  rid  of  the  Fifteenth  Amendment — and  I  think 
every  gentleman  on  this  floor,  on  my  side  of  the  House,  would  like  very  much  to  get  rid 
of  the  Fifteenth  Amendment — I  would  do  it.  I  do  not  want  to  seem,  in  the  first  place,  to 
commit  ourselves  affirmatively  to  saying  that  they  shall  be  the  supreme  law  of  the  land. 

In  the  second  place,  does  not  the  word  "constitute"  cover  the  whole  case?  Do  not 
the  present  Constitution  and  the  present  laws  constitute  the  supreme  laws  of  the  land? 
A  future  treaty  or  a  future  law  constitutes  the  supreme  law  the  moment  it  is  made.  I 
think,  sir,  the  amendment  I  propose  ought  to  be  adopted. 

The  Chairman:  The  question  is  on  the  adoption  of  the  amendment  proposed  by  the 
gentleman  from  Louisa  to  strike  out  the  words  "shall  be"  and  insert  in  lieu  thereof  the 
word  "constitute." 

The  amendment  was  rejected. 

The  Chairman:  The  gentleman  from  Pulaski  (Mr.  Wysor)  offers  an  amendment.  It 
is  proposed  to  strike  out  all  of  Article  XL  and  insert  in  lieu  thereof  the  following: 

The  Constitution  of  the  United  States  and  the  laws  and  treaties  made  pursuant  there- 
to are  the  supreme  laws  of  the  land. 
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The  Chairman :    The  question  is  on  agreeing  to  the  amendment  proposed  by  the  dele- 
gate from  Pulaski. 

The  amendment  was  rejected. 

Mr.  Dunaway:  I  beg  leave  to  offer  an  amendment  so  that  the  concluding  sentence 
shall  read,  "shall  be  the  supreme  law  of  the  State  of  Virginia"  instead  of  "the  supreme 
law  of  the  land." 

It  does  not  seem  to  me  to  be  competent  for  a  Constitutional  Convention  of  the  State 
of  Virginia  to  be  making  enactments  for  other  States  of  the  Union  besides  this.  I  there- 
fore move  an  amendment  that  instead  of  "shall  be  the  supreme  law  of  the  land,"  the 
article  shall  read,  "shall  be  the  supreme  law  of  the  State  of  Virginia." 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  of  the  gentleman 
from  Lancaster  to  strike  out  in  the  last  line  of  the  article  the  words  "of  the  land"  and 
insert  "of  the  State  of  Virginia." 

The  amendment  was  rejected. 

The  Chairman:  The  question  recurs  upon  agreeing  to  the  motion  of  the  gentleman 
from  Fluvanna  (Mr.  Pettit)  to  strike  out  the  entire  article. 

Mr,  Pettit:  Mr.  Chairman,  I  did  not  suppose  when  I  made  the  motion  that  it  would 
give  rise  to  the  discussion  which  has  taken  place.  I  did  not  propose  to  make  a  speech  on 
the  question  at  all.  I  was  influenced  not  by  any  matter  of  policy,  but  by  the  seeming 
absurdity  of  this  Convention  gravely  adopting  into  the  Constitution  of  Virginia  a  pro- 
vision from  the  Constitution  of  the  United  States,  as  if,  in  order  to  give  that  provision 
validity  in  Virginia,  in  order  to  make  it  evident  to  the  people  of  the  country  that  Vir- 
ginia was  bound  by  the  Constitution  and  laws  of  the  United  States,  it  was  necessary  for 
a  Virginia  Convention  to  reaffirm  the  enactment  of  the  Federal  Constitution! 

It  seemed  to  me,  sir,  to  be  a  work  of  arrogation,  and  it  seemed  to  me  that  it  would 
really  and  justly  render  us  amenable  to  the  imputation  of  being  ridiculous.  Those,  sir, 
were  the  reasons  which  influenced  me,  and  which,  it  seems  to  me,  ought  to  influence  this 
Convention. 

They  "shall  be  the  supreme  law  of  the  land,"  as  if  this  Convention,  here  in  Virginia, 
can  make  anything  the  supreme  law  of  the  land;  for  when  we  quote  from  the  Federal 
Constitution  we  speak  for  the  whole  country.  What  right,  what  power,  what  reason  or 
sense  is  there  for  us  to  undertake  to  speak  for  the  whole  country? 

"Besides,  we  speak  with  the  language  of  command — "the  Constitution  of  the  United 
States  *  *  *  shall  be  the  supreme  law  of  the  land,"  as  if  we  were  invested  with  power  to 
make  it  the  supreme  law  of  the  land.  I  think,  sir,  that  the  provision  for  that  reason  has 
no  place  in  the  Constitution  of  Virginia. 

I  do  not  know  what  other  States  have  done.  The  chairman  of  the  committee  says 
that  the  constitutions  of  other  States  contain  like  provisions.  I  do  not  know  anything 
about  that.  Other  States,  it  seems,  too,  according  to  the  report  of  the  committee,  have  no 
preambles  to  their  Bills  of  Rights.  They  have  no  preambles,  sir,  because  they  have  noth- 
ing to  put  in  their  preambles,  while  Virginia  has  something  to  insert  in  hers.  I  do  not 
think  we  ought  to  be  called  upon  to  follow  precedents  set  by  other  States.  I  do  not  think 
this  provision  has  any  place  in  the  Constitution  of  any  State.  It  makes  us  ridiculous  to 
attempt  to  command  by  the  use  of  the  words  "shall  be  the  supreme  law  of  the  land." 

Mr.  O'Flaherty:  Mr.  Chairman,  I  shall  vote  in  favor  of  this  article  as  it  is  reported 
by  the  committee.  I  thought  at  first  that  perhaps  it  ought  not  to  be  there,  but  on  look- 
ing the  matter  over  I  am  satisfied  it  should  be. 

I  wish  to  say,  in  reply  to  the  gentleman  from  Richmond  (Mr.  Gordon),  who  said  it 
is  undignified,  that  I  do  not  see  how  it  can  be  undignified  to  put  in  a  clause  which  we  all 
recognize  as  binding  upon  us  and  which  it  was  not  undignified  for  the  people  who  com- 
posed the  great  Convention  that  made  the  Constitution  of  the  United  States  to  insert  in 
that  instrument.  It  does  seem  to  me  that  the  only  objection  there  can  be  is  that  it  is 
unnecessary.  But  I  do  not  think  it  is  unnecessary.  I  believe  it  will  have  a  good  effect  to 
have  it  go  out  to  the  world  that  the  State  of  Virginia  is  absolutely  loyal.  It  will  have  a 
good  effect  on  those  who  read  the  Constitution  hereafter  to  know  that  Virginia  meant 
what  she  said  thirty  or  forty  years  ago.    It  will  have  a  good  effect,  as  a  matter  of  educa- 
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tion,  on  the  young  student  who  reads  the  Constitution  of  Virginia,  who  will  learn  to  know 
that  not  only  the  law,  but  the  supreme  law  of  the  land,  is  the  Constitution  of  the  United 
States.  For  that  purpose  alone  I  would  put  it  in  as  an  educational  matter.  I  think  the 
Committee  have  done  well  to  put  it  where  they  did,  immediately  after  the  preamble. 

I  do  not  agree  with  the  gentleman  from  Louisa  (Mr.  Gordon).  I  do  not  hesitate  to 
say  that  I  am  willing  to  recognize  the  Constitution  of  the  United  States  as  the  supreme 
law  of  the  land.  I  do  not  mean  that  I  am  or  that  I  ever  would  have  been  in  favor  of  the 
Fourteenth  and  Fifteenth  amendments  to  the  Constitution  of  the  United  States,  but  I 
do  say  emphatically  that  I  would  rather  have  the  Constitution  of  the  United  States  as  it 
is,  with  the  Fourteenth  and  Fifteenth  amendments  in  it,  than  not  to  have  the  Constitu- 
tion of  the  United  States  at  all;  and  as  we  have  to  take  it  with  those  in  it,  I  take  it  as  I 
find  it. 

I  do  not  take  the  Constitution  of  -  the  United  States  because  I  cannot  help  it.  I  take 
the  Constitution  of  the  United  States  because  I  believe  it  is  a  good  Constitution,  barring 
the  Fourteenth  and  Fifteenth  amendments.  For  that  reason  I  believe  we  ought  to  vote 
to  leave  the  proposed  Bill  of  Rights  just  as  it  is,  with  that  recognition  of  the  supremacy 
of  the  Constitution  of  the  United  States. 

It  does  seem  to  me,  however,  that  there  are  some  words  which  should  be  changed.  I 
simply  call  attention  to  them,  and  if  any  gentleman  agrees  with  me  he  can  make  the 
motion.  "Supremacy  of  the  United  States  Constitution"  is  the  language  of  the  heading 
of  that  article.  It  seems  to  me  it  ought  to  be  "supremacy  of  the  United  States  Constitu- 
tion and  laws  and  treaties  made  in  pursuance  thereof,"  because  it  is  the  supremacy  of 
the  United  States  that  is  recognized  there,  or  else  we  are  recognizing  everything  that  is 
in  pursuance  of  the  Constitution.  It  occurs  to  me  that  that  language  is  not  as  it  should 
be,  but  having  called  attention  of  gentlemen  to  it  I  am  willing  to  bow  to  the  concensus 
of  opinion.  I  say  it  does  look  to  me  as  if  it  ought  to  be  "supremacy  of  the  United 
States." 

The  Chairman:    The  question  is  on  agreeing  to  the  motion  of  the  gentleman  from 
Fluvanna  (Mr.  Pettit)  to  strike  out  all  of  Article  IL 
The  motion  was  rejected. 
The  article  was  agreed  to.  ^ 
The  Secretary  read 

Article  III.  Division  of  Powers. 

The  legislative,  executive,  and  judiciary  departments  shall  be  separate  and  distinct 
so  that  neither  exercise  the  powers  properly  belonging  to  either  of  the  others;  nor  shall 
any  person  exercise  the  power  of  more  than  one  of  them  at  the  same  time,  except  as 
hereinafter  provided. 

Mr.  Dunaway:  Mr.  Chairman,  notwithstanding  the  fact  that  I  seem  to  share  the 
fate  of  the  gentleman  from  Pulaski  in  having  my  amendments  voted  down,  I  take  the 
risk  of  offering  an  amendment  to  this  provision.  It  is  to  strike  out  the  words  "except  as 
hereinafter  provided."  If  these  departments  are  to  be  kept  separate  and  distinct,  it  does 
not  seem  to  me  that  there  should  be  any  provision  made  hereafter  for  the  violation  of 
that  principle.  I  do  not  wish  to  argue  the  matter,  but  I  simply  submit  it  to  the  committee. 

Mr.  Wysor:  I  agree  with  the  gentleman  from  Lancaster.  It  is  the  first  position  he 
has  ever  taken  in  the  body  that  is  correct.    I  hope  the  words  will  be  stricken  out. 

The  legislative,  executive,  and  judiciary  departments  shall  be  separate  and  distinct. 

That  is  enough  right  there. 

So  that  neither  exercise  the  powers  properly  belonging  to  either  of  the  others;  nor 
shall  any  person  exercise  the  power  of  more  than  one  of  them  at  the  same  time,  except 
as  hereinafter  provided. 

I  move  to  make  the  article  read: 
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The  legislative,  executive,  and  judiciary  departments  shall  be  separate  and  distinct. 

Mr.  Lindsay:  I  call  attention  to  the  fact  that  the  exact  language  proposed  by  the 
gentleman  from  Pulaski  is  found  now  in  section  5. 

A 

That  the  legislative,  executive,  and  judicial  departments  of  the  State  should  be 
separate  and  distinct 

That  is  the  exact  language  of  section  5.  There  is  no  object  at  all  in  adopting  the 
latter  statement  unless  you  do  add  the  clause  embodied  in  the  report  of  the  committee 
itself. 

The  Chairman:  Does  the  gentleman  from  Pulaski  offer  an  amendment  to  the  amend- 
ment of  the  gentleman  from  Lancaster?  The  Chair  did  not  understand  the  position  taken 
by  the  gentleman  from  Pulaski. 

Mr,  Wysor:  My  position  is  this:  I  propose  to  leave  out  all  the  words  after  the  word 
"distinct,"  so  that  it  shall  read : 

The  legislative,  executive,  and  judiciary  departments  shall  be  separate  and  distinct. 

I  propose  to  leave  out  the  balance  of  the  article. 

The  Chairman:  The  gentleman  from  Lancaster  (:\rr.  Dunaway)  has  moved  to  strike 
out  the  last  four  words  in  the  last  line,  "except  as  hereinafter  provided,"  and  the  gentle- 
man from  Pulaski  (Mr,  Wysor)  moves  to  strike  out  all  after  the  word  "distinct,"  in  the 
first  line  on  the  tenth  page.  The  question  is  on  agreeing  to  the  amendment  of  the  gen- 
tleman from  Pulaski  to  the  amendment  of  the  gentleman  from  Lancaster. 

The  amendment  to  the  amendment  was  rejected. 

The  Chairman:    The  question  now  recurs  on  agreeing  to  the  amendment  of  the 
gentleman  from  Lancaster  to  strike  otit  the  last  four  words  of  the  article. 
The  amendment  was  rejected. 

The  Chairman:  The  question  recurs  on  agreeing  to  the  article  as  reported  by  the 
committee. 

The  article  was  agreed  to. 

On  motion  of  Mr.  Harrison,  the  committee  rose. 

On  motion  of  Mr.  C.  J.  Campbell,  the  Convention  adjourned  until  to-morrow,  Satur- 
day, September  7,  1901,  at  11  o'clock  A.  M. 


SATURDAY,  September  7,  1901. 

The  Convention  met  at  11  o'clock  A.  M. 

Rev.  L.  R.  Mason,  of  Richmond,  offered  the  follovring  prayer: 

Our  Father  who  art  in  Heaven,  hallowed  be  Thy  name.  Thy  kingdom  come,  Thy 
will  be  done,  on  earth  as  it  is  in  Heaven.  Give  us  this  day  our  daily  bread,  and  forgive 
us  our  trespasses  as  we  forgive  those  who  trespass  against  us.  And  lead  us  not  into 
temptation,  but  deliver  us  from  evil,  for  Thine  is  the  kingdom,  the  power  and  the  glory, 
forever  and  forever. 

Almighty  and  most  merciful  God,  by  whose  power  all  things  are  created,  and  by 
whose  Providence  all  things  are  sustained,  we  stand  here  to  invoke  Thy  blessing  and 
Thy  help  upon  us  this  morning.  We  ask.  Almighty  God,  that  Thy  spirit  may  be  poured 
down  upon  us,  that  Thy  counsels  may  direct  this  nation,  that  our  rulers  and  governors 
everywhere  may  reverence  Thy  Holy  name  and  seek  to  follow  Thy  divine  counsel. 

We  pray  that  our  people  may  be  a  righteous  people,  loving  God  and  working  right- 
eousness, and  doing  Thy  will  in  their  hearts. 

And  we  ask  especially,  Almightj^  God,  that  Thy  blessing  may  be  present  here  with 
this  assembly,  that  each  and  every  member  of  this  Convention  may  be  inspired  by  the 
spirit  of  the  living  God  to  see  the  things  that  are  true,  and  right,  and  just,  and  pure; 
that  they  may  be  brave  and  strong  to  do  Thy  will  for  the  good  of  these,  Thy  people,  for 
the  glory  of  Thy  name,  and  for  the  welfare  of  our  Nation  and  State  forever. 

Grant  Almighty  God,  especially,  Thy  blessing  upon  the  Chief-Magistrate  of  this 
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country.  Almighty  Father,  in  Thine  infinite  mercy  stretch  forth  Thy  hand  and  heal  him, 
and  raise  him  up  from  his  sickness  with  a  heart  filled  with  gratitude  to  Thee  and  more 
than  ever  consecrated  to  Thy  service  and  to  the  good  of  this  people. 

Grant,  Almighty  God,  that  counsels  of  justice,  of  peace,  and  of  righteousness  may 
prevail  throughout  our  whole  land,  and  that  we  may  be  a  people  indeed,  serving  the  living 
God,  doing  good  in  the  world,  and  setting  an  example  of  righteousness  and  justice  and 
truth  to  the  world  in  which  we  live. 

All  of  which  we  ask,  in  the  name  of  our  Lord  and  Savior,  Jesus  Christ.  Amen. 

Assassination  of  McKinley. 

Mr.  Cameron:  Mr.  President,  though  nature  this  morning  wears  her  brightest  smile, 
the  shadow  of  an  atrocious  crime  and  of  an  all-pervading  sorrow  hangs  like  a  pall  over 
the  heart  and  mind  of  every  patriotic  and  law-loving  citizen  of  this  great  republic. 

I  ask,  without  fear  that  assent  will  be  withheld  by  any  member  of  this  body,  per- 
mission to  read  a  series  of  resolutions,  and  I  request  their  immediate  consideration  and 
adoption  by  the  Convention: 

Whereas,  the  hand  of  an  assassin  has  placed  in  peril  the  life  of  the  President  of  the 
United  States,  and  the  whole  country  stands  appalled  at  the  foulness  and  cruelty  of  the 
crime,  Therefore,  be  it 

Resolved,  First,  That  the  delegates  of  the  people  of  Virginia,  in  Convention  as- 
sembled, view  with  horror  and  execration  the  dastard  blow  which  has  been  struck  at  the 
entire  Nation  in  the  person  of  its  Chief  Magistrate,  and  extend  to  all  their  fellow  citizens 
of  the  United  States,  and  especially  to  those  united  by  ties  of  blood  and  family  relation- 
ship to  the  President,  the  most  sincere  expression  of  profound  sorrow  at  the  great 
calamity  which  has  befallen  the  country. 

Second,  That  as  a  mark  of  affectionate  sympathy  and  share  in  the  grief  which  is 
felt  by  the  whole  American  people,  this  body  shall  suspend  its  session  for  the  day,  and 
that  the  Presiding  Officer  of  the  Convention  is  requested  to  convey  to  the  Private  Secre- 
tary of  the  Executive  of  the  United  States,  with  a  copy  of  these  resolutions,  the  hopes  and 
prayers  of  the  people  of  Virginia  for  the  speedy  restoration  of  President  McKinley  to 
health  and  strength.  (Applause.) 

Mr.  Daniel:  This  Convention  assembles  to-day,  Mr.  President,  in  the  gloom  of  a 
great  national  catastrophe.  The  stroke  which  has  befallen  this  country  penetrates  to 
the  remotest  parts  of  the  globe,  and  it  fills  the  hearts  of  all  our  people  in  public  place  and 
at  domestic  fireside  as  well  with  the  deepest  feelings  of  horror  and  grief — with  horror 
that  a  stupendous  and  scarce  speakable  crime  has  stained  the  annals  of  our  society,  with 
grief  that  its  noble  victim  is  the  President  of  our  country. 

It  has  been  my  fortune,  Mr.  President,  to  be  often  in  his  presence  and  to  conduct 
conversations  with  him  about  our  national  affairs  for  a  number  of  years  during  his  ser- 
vice in  Washington,  both  as  a  representative  of  his  people  and  later  as  the  Chief  Magis- 
trate of  this  Nation. 

In  recent  years  he  has  been  thrown  as  the  Commander-in-Chief  of  Armies  and  Navies 
and  as  the  civil  magistrate  in  conflicts  with  other  peoples  and  in  political  strife,  which 
often  penetrated  to  the  hearts  of  men  and  left  bitter  sentiments  and  feelings.  I  have 
often  heard  him  make  this  remark,  that  the  highest  ambition  that  filled  his  heart  was 
to  bring  all  the  people  of  this  country,  of  whatever  section,  into  communion  and  fra- 
ternity with  each  other,  and  to  make  each  one  of  them  feel  that  he  was  in  verity  the 
citizen  of  a  common  country. 

In  large  measure  he  had  worthily  accomplished  his  worthy  task.  He  had  seen  under 
his  own  hand  men  who  had  fought  together  in  bitter  battle,  in  mutual  well-beseeming 
ranks  march  all  one  way. 

And  he  had  seen  under  his  own  guidance  and  under  his  own  kind  and  forbearing 
speech  the  strife  of  conflicts  soon  subside  into  the  serenity  of  peaceful  relation.  Noble 
ambition,  most  nobly  accomplished  by  a  worthy  and  patriotic  leader! 

To-day,  Mr.  President,  all  the  people  of  this  country  are  united,  and  all  are  united  in 
grief  and  tears  over  the  couch  where  our  noble  Chief  Magistrate  lies  stricken.  It  is  not 
a  time  for  speech.  Nay,  sir,  it  is  not  the  time  even  for  that  praise  which  would  naturally 
spring  to  our  hearts.    In  the  awful  contemplation  of  an  atrocious  crime  our  lips  are 
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hustled,  and  we  can  only  whisper  our  sympathy  to  the  hearts  which  are  nearest  and 
dearest  to  him,  and  send  our  greetings  of  deep  sorrow  to  all  of  our  stricken  countrymen. 
(Applause.,) 

Mr.  Blair:  Mr.  President  and  gentlemen  of  the  Convention,  I  heartily  endorse  the 
resolutions  of  the  gentleman  from  Petersburg. 

The  American  Nation  awaits  news  of  our  President's  condition  with  anxiety  and  with 
apprehension,  Mr.  ^McKinley  has  endeared  himself  to  our  Southland  by  his  unselfish  and 
generous  policy,  and  his  memory  can  never  be  forgotten.  At  his  call  to  arms  the  flov^-er 
and  chivalry  of  Dixie  responded.  In  one  hundred  days  he  placed  a  splendid  crown  of 
victory  upon  Columbia's  triumphant  brow,  and  mankind  stood  astonished  at  the  sublimity 
of  his  career. 

The  life  of  a  great  man  is  never  lived  in  vain.  Truly,  ]\Ir.  McKinley  has  well  earned 
this  title.  Unborn  generations  will  sing  his  praise,  and  posterity  will  delight  to  honor  his 
name.  His  memory  will  live  after  him,  like  a  sunset  in  the  mountains.  As  we  gaze  at 
some  lofty  pinnacle  the  sun  sets,  but  a  tender  radiance  still  lingers  around  the  summit  as 
if  loath  to  leave  in  darkness  a  spectacle  so  sublime. 

Should  the  dread  summons  come  for  our  President  to  join  the  innumerable  caravan 
and  become  a  brother  to  the  insensible  rock  and  the  sluggish  clod,  I  believe  that  the  white- 
winged  messengers  will  bear  his  soul  through  the  starry  vaults,  and  that  the  ravishing 
strains  of  the  marshalled  angels  will  give  it  a  triumphal  welcome  into  that 

Far  away  home  of  the  soul 

AVhere  no  storms  ever  beat  on  that  peaceful  shore, 
Tv'hile  the  years  of  eternit3-  roll. 

Mr.  President,  as  Virginians,  as  Americans,  as  patriots,  I  think  the  Convention  should 
adjourn,    i  Applause,  j 

The  President;  The  question  is  on  adopting  the  resolutions  offered  by  the  gentleman 
from  Petersburg  (Mr.  Cameronj. 

The  resolutions  were  unanimously  agreed  to. 

The  President:  In  accordance  with  the  resolutions  just  adopted,  and  as  a  mark  of 
profound  respect  for  the  President  and  heartfelt  sympathy  for  him  in  this  sad  hour  of  his 
suffering  and  trial,  the  Convention  will  stand  adjourned  until  12  o'clock  on  Monday. 

Accordingly  the  Convention  adjourned  until  Monday,  September  9.  1901.  at  12  o'clock 
meridian. 


MONDAY,  September  9.  1S01. 

The  Convention  met  at  12  o'clock  3.1. 

Prayer  by  Rev.  William  V.  Tudor,  D.  D..  of  Ptichmond. 

The  President:     The  Secretary  will  read  the  resolution  offered  by  the  gentleman 
from  Fairfax  (Z\Ir.  ]\Ioore),  proposing  a  change  of  Rule  6. 
The  Secretary  read  as  follows: 

BesoVced.  That  the  following  provision  of  rule  6  be,  and  the  same  is,  repealed;  and 
all  reports  of  standing  committees  relating  to  changes,  amendments,  alterations,  or  pro- 
visions of  the  Constitution  shall  be  referred  to  the  Committee  of  the  Whole  without 
debate. 

]\Ir.  R,  Walton  ;Moore:  'Mv.  President,  I  will  read  the  language  of  the  rule  as  it  is 
now : 

And  all  reports  of  standing  committees  relating  to  changes,  amendments,  alterations 
or  provisions  of  the  Constitution  shall  be  referred  to  the  Committee  of  the  T^TioIe  without 
debate. 

Under  that  provision  it  is  absolutely  necessary  that  these  matters  shall  be  referred 
to  the  Committee  of  the  Whole.    My  purpose  is  to  remove  that  compulsion  and  to  allow 
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the  Convention  to  use  its  discretion.  If  this  language  is  stricken  out  the  Convention  will 
still  retain  the  power  to  refer  to  the  Committee  of  the  Whole  any  matter  it  may  think 
proper  so  to  refer.  That  is  the  general  parliamentary  law,  and  it  will  remain  in  force. 
But  at  this  time,  with  this  provision  binding  us,  it  is  necessary  that  all  reports  of  Stand- 
ing Committee  relating  to  changes,  amendments,  alterations,  or  provisions  of  the  Consti- 
tution shall  be  referred  to  the  Committee  of  the  Whole  without  debate. 

If  we  make  a  reference  of  all  these  matters  to  the  Committee  of  the  Whole  there  is 
danger  that  in  many  instances  there  will  be  a  double  debate  upon  them;  that  is,  a  full 
debate  in  Committee  of  the  Whole  followed  by  a  full  debate  in  Convention.  Certainly 
that  is  undesirable,  because  it  will  involve  an  unnecessary  consumption  of  the  time  of 
this  body. 

Furthermore,  in  many  instances  consideration  in  Committee  of  the  Whole  will  clog 
the  transaction  of  business,  because  in  Committee  of  the  Whole  it  is  impossible  to  do  cer- 
tain things  which  the  Convention  can  do,  arid  accordingly  the  conduct  of  the  business  in 
Committee  of  the  Whole  will  require  that  the  committee  rise  from  time  to  time  in  order 
that  the  Convention  may  take  such  action  and  make  such  resolution  as  may  be  deemed 
proper. 

For  example,  the  other  day  we  were  in  Committee  of  the  Whole  to  consider  the  Bill 
of  Rights.  We  were  considering  it  section  by  section,  and  as  to  some  sections  motions 
were  made  to  pass  by,  to  postpone.  If  the  point  of  order  had  been  raised  those  motions 
could  not  have  been  entertained,  and  what  would  have  followed?  It  would  have  been 
necessary  for  the  committee  to  rise  and  for  the  Convention  to  resume  its  session,  and 
then  direct  the  proceedings  to  be  taken  thereafter  by  the  Committee  of  the  Whole  when 
again  in  session.  Now  practically  no  wrong  can  be  done,  no  injury  can  result  in  any  way 
so  far  as  concerns  the  work  of  this  Convention  by  passing  the  resolution  I  have  submitted. 
I  say  ''practically,"  because  there  has  been  a  great  deal  of  experience  as  to  this  matter 
in  the  General  Assembly  of  Virginia. 

The  time  was  in  the  Houses  of  the  General  Assembly  when  there  was  a  Committee 
of  the  Whole,  but  that  time  has  long  since  passed.  I  am  informed  that  the  House  of  Dele- 
gates has  not  organized  a  Committee  of  the  Whole  for  a  great  many  years,  except  that 
in  the  last  extra  session  of  the  Legislature  it  was  attempted  and  found  to  be  an  utter 
failure.  It  is  a  fact  that  in  some  of  the  previous  Constitutional  Conventions  in  this 
State — perhaps  in  most  of  them — the  Committee  of  the  Whole  was  used,  but  I  find  on 
consulting  the  debates  of  the  Convention  of  1829-30  that  it  was  used  only  because  that 
had  been  the  practice  in  the  General  Assembly,  and  the  advantages  of  doing  without  it 
were  not  realized. 

But  since  then  the  General  Assembly  has  found  that  to  proceed  without  a  Committee 
of  the  Whole  is  the  best  way  to  expedite  and  facilitate  the  transaction  of  business. 

Now,  to  repeat,  if  this  body  should  think  proper  to  adopt  my  resolution,  then  when  a 
report — for  instance,  such  a  report  as  the  one  that  comes  from  the  committee  with  which 
I  have  the  honor  of  being  connected — is  taken  up,  the  Convention  will  proceed  to  its  con- 
sideration without  going  into  Committee  of  the  Whole,  and  a  single  debate  will  answer 
the  purpose.  When  one  debate  has  occurred  the  matter  is  disposed  of.  But  if  it  be  found 
in  some  case  desirable  that  there  should  be,  preliminary  consideration  by  the  Committee 
of  the  Whole,  the  Convention  will  have  the  right,  under  general  parliamentary  law  and 
usage,  to  organize  and  go  into  such  a  committee,  and  the  consideration  and  debate  can 
occur  in  committee,  the  matter  can  be  canvassed  there,  votes  can  be  taken  there;  the  com- 
mittee will  report  to  the  Convention,  and  the  Convention  can  redebate  it,  if  it  thinks 
proper,  and  make  such  different  disposition,  if  it  thinks  proper  to  make  a  different  dis- 
position from  the  one  reached  in  Committee  of  the  Whole,  as  will  seem  to  it  desirable. 

But  it  strikes  me  that  we  have  already  consumed  nearly  two  months  and  made  very 
little  progress.  I  think  now,  when  we  are  proposing  to  come  to  the  transaction  of  busi- 
ness, that  we  ought  to  have  the  way  cleared  as  far  as  possible,  in  order  that  we  may 
transact  our  business  as  speedily  as  possible  and  complete  the  important  work  which  has 
been  entrusted  to  us. 

My  only  desire,  my  only  purpose,  is  to  accomplish  that  result.    I  believe  it  is  ex- 
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pected  by  the  people  of  the  Commonwealth,  and  I  know  it  is  a  strong  wish  of  us  all  that, 
consistently  with  the  importance  of  our  work  and  with  the  careful  deliberation  that 
ought  to  be  had,  we  shall  reach  the  end  as  soon  as  possible.  The  methods  of  procedure 
that  have  been  found  sufficient  in  the  Senate  of  Virginia  and  in  the  House  of  Delegates 
of  Virginia  are  sufficient  here,  in  ray  opinion. 

I  think  the  Committee  of  the  Whole  is  a  wornout  device,  that  nothing  is  to  be  gained 
hy  its  employment,  and  that  the  time  has  arrived  when  we  should  change  the  rule  and  do 
away  with  it  in  order  that  we  make  swifter  progress  in  performance  of  our  duties  and 
the  disposition  of  the  work  we  have  in  hand. 

Mr.  Wysor:  Mr.  President,  the  gentleman  who  has  just  spoken  called  my  attention 
to  his  resolution,  and  I  thought  at  the  time  I  would  support  it,  because  the  Committee  of 
the  Whole  is  a  medieval  institution.  But  I  have  concluded  otherwise.  I  do  not  want  any 
cloiture  rule.  Take  the  resolution  of  the  gentleman  from  Campbell  (Mr.  Daniel).  He  put 
in  a  resolution  providing  that  the  Convention  could  table  an  amendment  without  tabling 
the  whole  matter  under  consideration.  Now  the  gentleman  from  Fairfax  comes,  and  he 
seeks  to  dispense  with  the  Ccmniittee  of  the  WTiole.  It  is  nothing  but  a  cloiture,  and  I 
am  against  it.    I  shall  vote  against  it. 

]\Ir.  Quarles:  ]\Ir.  President.  I  rise  to  oppose  the  resolution  of  the  gentleman  from 
Fail  fax  (Mr.  Moore).  I  think,  sir,  it  presents  a  question  of  the  greatest  importance.  If 
adopted  it  will  repeal  that  part  of  Rule  6  which  provides  that  a  report  from  all  standing 
committees  relating  to  amendments  to  or  alterations  of  the  Constitution  shall  be  referred 
to  the  Committee  of  the  Whole  without  debate,  and  the  effect  of  this  will  practically  be 
to  abolish  the  Committee  of  the  Whole. 

The  gentleman  when  he  introduced  his  resolution  stated  that  it  was  done  with  the 
parpose  of  abolishing  the  Committee  of  the  Whole,  and  in  his  remarks  to-day  he  told  us 
that  the  use  of  such  a  committee  is  a  mediaeval  practice.  The  object  and  effect  of  this 
resolution  are  manifest. 

What  is  the  Committee  of  the  Whole  and  what  is  its  use?  I  will  read  from  Mell's 
Parliamentary  Practice  that  we  may  all  definitely  understand  what  it  is  and  the  purposes 
for  which  it  is  used: 

The  Committee  of  the  Whole,  as  its  name  imports,  is  composed  of  all  the  members 
of  the  assembly,  and  its  design  is  to  secure  for  propositions  more  extended  and  detailed 
examination  and  discussion  than  can  with  certainty  be  secured  under  the  rtiles  and 
formalities  of  the  assembly.  In  Committee  of  the  Whole,  members  may  speak  as  often 
as  they  can  obtain  the  floor,  and  the  previous  question  is  inadmissible. 

Mark  you.  the  purpose  of  a  Committee  of  the  AVhole  is  to  give  free  and  full  debate 
and  consideration  of  the  questions  that  come  before  this  body;  to  give  a  more  extended 
and  detailed  examination  than  can  be  given  to  those  questions  in  the  Convention.  Shall 
we  continue  to  give  the  fullest  and  freest  consideration  to  all  questions  coming  before  us, 
or  shall  we  lop  off  the  Committee  of  the  Whole  and  confine  ourselves  to  the  House,  where 
we  have  the  previous  question  to  cut  off  debate  and  amendments  without  notice?  That  is 
the  question.  I  for  one  am  opposed  to  it.  I  do  not  believe  that  the  people  of  this  Com- 
monwealth want  us  to  hurry  and  hasten  to  a  final  adjournment  under  the  previous  ques- 
tion without  giving  to  measures  before  us  due  and  proper  consideration. 

Mr.  President,  the  gentleman  from  Fairfax  (Mr.  Moore)  referred  to  the  Virginia 
Legislature  in  suppoit  of  his  position.  He  says  that  body  does  not  use  the  Committee  of 
the  Whole.  I  do  not  wish  to  say  anything  critical  or  disrespectful  of  that  body,  but  any 
one  who  knows  of  the  incautious  manner  in  which  the  last  Legislature  legislated  can  but 
feel  that  it  would  have  done  its  work  better  if  it  had  used  the  Committee  of  the  Whole. 
But  I  call  attention  to  the  fact  that  the  Legislature  in  its  composition  is  very  different 
from  a  Constitutional  Convention.  The  former  has  two  houses,  the  Senate  and  the  House 
of  Delegates,  the  one  being  a  checlv  in  legislation  on  the  other;  and  then  there  is  the  Gov- 
ernor with  the  veto  power.  This  tends  to  prevent  hasty  legislation.  A  Constitutional 
Convention  has  no  check  upon  it  by  any  other  body  or  power,  and  hence  the  necessity  for 
-1 — Const.  Debs. 
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the  Committee  of  the  Whole  where  questions  may  be  first  debated  and  considered,  and 
afterwards  considered  again  in  Convention. 

Let  us  have  a  true  conception  of  the  importance  of  this  body.  It  is  no  board  meet- 
ing. It  is  no  town  council  meeting.  It  is  no  Legislature.  We  cannot  adopt  measures  as 
those  bodies  can  and  repeal  them  in  the  shortest  time;  but  we  are  making  a  great  instru- 
ment, the  charter  of  the  rights  and  liberties  of  the  people  of  this  Commonwealth,  to  last,, 
it  may  be,  through  generations,  whether  it  be  good  or  bad. 

Now,  sir,  what  are  the  precedents  on  this  subject?  The  first  Convention  that  this. 
State  had,  held  in  1776,  used  the  Committee  of  the  Whole  nearly  all  the  time  in  the  con- 
sideration of  important  matters.  The  Bill  of  Rights  originated  in  the  Committee  of  the 
Whole.  That  committee  reported  the  recommendation  of  such  a  bill  to  the  Convention, 
requesting  that  a  special  committee  be  appointed  to  draft  that  document;  and  such  a  com- 
mittee was  accordingly  appointed  which  drew  the  Bill  of  Rights  and  reported  it  to  the 
Convention.  What  did  the  Convention  then  do?  It  referred  the  report  to  the  Committee 
of  the  Whole,  where  it  was  discussed  for  nearly  a  month,  and  the  Bill  of  Rights  was  then 
reported  back  to  the  Convention  and  adopted.  The  Constitution  of  1776  was  framed  in 
€he  Committee  of  the  Whole.  In  the  Convention  of  1829-30  the  Committee  of  the  Whole 
was  used  all  the  time  in  considering  the  reports  of  committees.  The  gentleman  said,  I 
believe,  that  it  was  used  part  of  the  time. 

Mr.  R.  Walton  Moore:  I  said  a  reference  to  the  debates  in  that  body  would  show- 
that  the  precedent  of  the  legislative  action  was  invoked  as  a  sanction  and  authority  for 
the  use  of  the  Committee  of  the  Whole.  You  will  find  it  so  stated  in  the  remarks  of  Mr. 
Leigh  somewhere  in  that  volume. 

Mr.  Quarles:    Mr.  Leigh  in  the  Convention  of  1829-30  offered  this  resolution: 

Resolved,  That  it  be  a  standing  order  of  the  Convention,  that  the  Convention  shall 
every  day  resolve  itself  into  Committee  of  the  Whole  Convention,  to  consider  the  exist- 
ing Constitution  of  the  Commonwealth,  and  such  propositions  for  amendment  or  altera- 
tion thereof,  as  shall  be  referred  to  or  made  in  said  committee.  Deb.  Va.  Con.  1829-30  p. 
40. 

That  resolution  was  adopted.  Now,  sir,  after  some  time.  Judge  Thompson,  from 
Amherst,  made  a  motion  that  a  journal  of  the  proceedings  of  the  Committee  of  the  Whole 
be  'kept.  He  said,  in  advocacy  of  his  motion,  that  every  delegate  was  there  doubtlessly 
charged  by  his  constituents  with  some  grievance  to  redress,  and  that  by  recording  the 
votes  in  the  Committee  of  the  Whole  his  constituents  would  know  that  he  had  endeavored 
to  discharge  the  duty  entrusted  to  him.    Mr.  Leigh  replied  that — 

He  had  supposed  that  if  there  was  any  body  of  law  in  the  world  approved  by  the 
experience  of  mankind,  and  altogether  unexceptionable,  it  was  the  body  of  Parliamen- 
tary Law.  The  Committee  of  the  whole  was  one  of  the  most  valuable  institutions  ever 
devised  for  facilitating  the  business  of  a  deliberative  body.  It  gave  opportunity  for  full, 
fair,  and  free  discussion,  untrammelled  by  the  forms  necessarily  attendant  upon  the 
defi.nitive  action  of  a  legislative  assembly.  Yet  here,  said  Mr.  Leigh,  we  have  a  proposi- 
tion to  abolish  all  distinction  between  the  Committee  of  the  Whole,  and  the  house  in 
its  conventional  capacity.  Its  effect  will  be  to  make  the  Committee  of  the  Whole,  the 
Convention — the  only  remaining  difference  will  be  that  the  presiding  officer  of  the  one  is 
called  a  chairman,  and  the  other  a  president.  I  differ  entirely  from  the  gentleman's  view 
of  the  matter.  I  hold  that  there  is  a  great  and  essential  difference  between  the  two,  and 
in  that  difference  it  is  that  the  excellence  and  advantage  of  the  Committee  of  the  Whole 
entirely  consists.  But  there  is  precedent  for  it.  The  gentleman  has  quoted  two,  but  the 
first  of  them,  is  no  precedent  at  all;  for  the  Convention  of  1787  voted  not  by  members, 
but  by  States,  and  it  was  necessary  to  declare,  which  States  were  for,  and  which  were 
against  any  proposition,  in  order  to  determine  the  question.  It  is  true  that  such  a  rule 
was  adopted  by  the  Convention  of  New  York,  which  sat  at  Albany  in  1820.  Why,  I  do 
not  know;  but  this  I  do  know,  that  there  was  in  that  Convention  such  bidding  in  the 
auction  of  popularity,  as  never  was  known  on  earth  before.  It  seems  to  have  been 
adopted  there  in  order  to  record  the  bids,  but  here  there  is  no  bidding  that  I  know  of, 
and  if  there  shall  be  any,  there  can  be  no  need  of  recording  it;  for  the  opinions  we 
deliver  here,  are  as  well  knov>7n  by  the  public,  as  if  they  were  recorded  on  our  Journal. 
Deb.  Va.  Con.  1829-30,  pp.  391-2. 
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The  vote  was  taken  on  the  motion,  thirty-nine  voting  for  it  and  fifty-one  voting 
against  it,  including  James  Madison,  James  Monroe,  John  Marshall,  John  Tyler,  Chapman 
Johnson,  and  others  almost  equally  distinguished.  Mr.  President,  the  effort  in  the  Con- 
vention of  1829-30  was  not  to  abolish  the  Committee  of  the  Whole,  as  is  proposed  here,  but 
simply  to  record  the  votes  in  the  Committee  of  the  Whole,  which  was  defeated. 

The  Convention  of  1850-51  used  the  Committee  of  the  Whole  all  the  time  in  consider- 
ing the  reports  of  standing  committees,  and  the  rule  of  that  Convention  was  just  as  we 
have  it  written  here. 

In  the  Federal  Convention  of  1787  the  Committee  of  the  Whole  was  used. 

In  the  Virginia  Convention  of  1788,  held  in  this  city,  it  was  used,  and  I  would  have 
you  note  that  that  Convention  was  called  simply  to  consider  the  Federal  Constitution^ 
already  made,  and  not  to  make  a  Constitution.  The  Constitution  of  the  United  States  was 
completed  and  published  by  the  Federal  Convention  on  the  17th  day  of  September,  1787, 
the  date  of  its  adjournment,  which  was  nearly  nine  months  before  the  Virginia  Conven- 
tion convened  to  ratify  it.  The  Constitution  through  all  this  time  was  before  the  people, 
and  its  merits  and  demerits  were  discussed  and  presented  by  the  ablest  statesmen  of  the 
country.  Such  men  as  Madison,  Jay,  and  Hamilton  wrote  articles  presenting  their  views 
on  the  Constitution  and  explaining  it  in  detail.  So  the  work  for  the  Virginia  Convention 
of  1788  was  not  new  to  its  members  when  they  assembled  in  Richmond  on  the  second  day 
of  June;  and  it  might  be  said  that  they  should  have  been  prepared  to  act  without  further 
consideration  of  the  Constitution;  but  on  the  3d  day  of  June,  1788,  the  second  day  after 
the  Convention  assembled,  it  resolved  to  go  into  Committee  of  the  Whole  to  consider  the 
Federal  Constittition.  I  wish  to  read  a  few  words  of  what  was  said  in  that  Convention 
as  to  how  the  Federal  Constitution  should  be  considered  and  acted  upon.   Mr.  Mason  said: 

Mr.  President,  I  hope  and  trust,  sir,  that  this  Convention,  appointed  by  the  people, 
on  this  great  and  important  occasion,  for  securing,  as  far  as  possible,  to  the  latest  genera- 
tion, the  happiness  and  liberty  of  the  people,  will  fully  and  freely  investigate  this  im- 
portant subject — for  this  ptirpose,  I  humbly  conceive,  the  fullest  and  clearest  investiga- 
tion indispensably  necessary,  and  that  we  ought  not  to  be  bound  by  any  general  rules 
whatsoever.  The  curse  denounced  by  the  divine  vengeance,  will  be  small,  compared  to 
what  will  justly  fall  upon  us,  if  from  any  sinister  views  we  obstruct  the  fullest  enquiry. 
This  stibject,  therefore,  ought  to  obtain  the  freest  discussion,  clause  by  clause,  before 
any  general  previotis  question  be  put,  nor  ought  it  to  be  precluded  by  any  other  question. 

Mr.  Tyler  moved  that  the  Convention  should  resolve  itself  into  a  Committee  of  the 
Whole  Convention,  to-morrow,  to  take  into  consideration  the  proposed  plan  of  govern- 
ment, in  order  to  have  a  fairer  opportunity  of  examining  its  merits. 

Mr.  Mason,  after  recapitulating  his  former  reasons  for  having  urged  a  full  discussion^ 
clause  by  clause,  concluded,  by  agreeing  with  Mr.  Tyler,  that  a  Committee  of  the  AVhole 
Convention,  was  the  most  proper  mode  of  proceeding. 

Mr.  Madison  concurred  with  the  honorable  gentleman,  in  going  into  a  full  and  free 
investigation  of  the  subject  before  them,  and  said  he  had  no  objection  to  the  plan  pro- 
posed. 

Mr.  Mason  then  moved  the  follov^'ing  resolution,  which  was  agreed  to  by  the  Conven- 
tion, unanimously: 

Resolved.  That  no  question,  general  or  particular,  shall  be  propounded  in  this  Con- 
vention, upon  the  proposed  Constitution  of  Government  for  the  United  States,  or  upon 
any  clause  or  article  thereof,  until  the  said  Constitution  shall  have  been  discussed,  clause 
by  clause,  through  all  its  parts.    Deb.  Va.  Con.  of  1788,  Vol.  I.,  pp.  19-20. 

And  then  the  Convention  adopted  this  resolution: 

Resolved,  That  this  Convention  will,  to-morrow,  resolve  itself  into  a  Committee  of 
the  Whole  Convention  to  take  into  consideration  the  proposed  Constitution  of  Govern- 
ment for  the  United  States. 

You  thus  see,  Mr.  President,  how  the  fathers  regarded  the  Committee  of  the  Whole. 
I  do  not  know,  sir,  of  any  State  that  has  made  its  Constitution  without  the  use  of  the 
Committee  of  the  Whole.  I  cannot  see  how  a  Constitution  can  be  properly  made  without 
full  and  free  debate  in  the  Commiittee  of  the  Whole,  where  no  opportunity  is  given  to  cut 
off  debate  and  amendments  by  the  previous  question.  It  cannot  be  done,  in  my  humble 
judgment. 
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I  have  heard  it  said  here  that  the  reforms  expected  by  the  people  of  this  Common- 
wealth, if  gotten  at  all,  will  have  to  he  secured,  in  all  probability,  by  amendments  in  the 
House  or  in  the  Committee  of  the  Whole.  If  that  be  so,  I  prophesy  that  the  people  will 
fail  to  get  those  reforms  if  you  abolish  the  Committee  of  the  Whole,  for  with  this  com- 
mittee out  of  the  way  we  will  go  to  the  final  adjournment  of  this  Convention  with  a  double 
quick  movement  under  the  free  use  of  the  previous  question. 

Let  the  people,  instead  of  urging  us  to  hurry,  call  upon  this  Convention  for  the  re- 
forms which  they  want  and  need;  and  let  this  Convention  take  the  time  necessary  to  do 
its  work  well.  I  shall  do  what  I  can,  as  a  member,  towards  making  a  good  Constitution, 
and  I  am  sure  my  constituents  desire  the  requisite  time  to  be  taken.  The  suffrage  ques- 
tion, sir,  is  not  the  only  question  of  importance  with  my  people.  They  want  a  reduction 
of  expenses  in  the  administration  of  the  affairs  of  this  government.  They  want  the  judges 
and  other  important  officers  to  be  elected  by  popular  vote.  They  want  other  reforms,  and 
they  rank  these  questions  along  with  the  suffrage  question.  They  will  not  be  content  with 
a  Constitution  made  with  these  reforms  left  out.  In  view  of  the  great  importance  of  the 
work  before  us,  the  precedents  that  I  have  cited  and  the  reasons  that  I  have  given  in  sup- 
port of  my  position,  I  hope  this  Convention  will  not  adopt  the  resolution  of  the  gentleman 
from  Fairfax  (Mr.  Moore). 

Mr.  Boaz:  Mr.  President,  I  had  the  privilege,  or  perhaps,  if  you  look  at  it  from  the 
point  of  view  of  the  gentleman  from  Augusta  (Mr.  Quarles),  the  misfortune,  to  serve  in 
the  last  General  Assembly,  and  I  am  not  aware  that  his  implied  criticism  of  that  body  is 
merited  by  any  of  its  actions.  I  do  not  know  of  any  monstrous  legislation,  anything  that 
was  very  outrageous,  that  we  perpetrated.    I  can  assure  him  

Mr.  Quarles:  I  did  not  mean  to  say  that  the  gentleman  had  been  guilty  of  anything 
wrong.  Not  at  all.  What  I  know  is  simply  what  I  have  heard  and  what  I  have  read  in 
the  newspapers.    If  you  desire  it  I  can  detail  some  of  the  things  I  have  read. 

Mr.  Boaz:  I  can  assure  him  it  was  not  for  lack  of  use  of  the  Committee  of  the  Whole. 
That  was  the  only  session  of  the  General  Assembly  in  which  I  served  in  which  the  Houso 
resorted  to  that  expedient.  However  much  men  may  theorize  about  things,  I  think  an 
flounce  of  experience  is  worth  a  good  many  pounds  of  theory.  We  tried  it  at  the  extra 
^session,  as  stated  by  the  gentleman  from  Fairfax  (Mr.  Moore),  for  the  first  and  only  time 
:in  my  legislative  experience,  and  we  resorted  to  it  whilst  considering  the  bill  providing 
-for  the  election  of  members  of  the  Constitutional  Convention.  Our  experience  with  it  on 
that  occasion  was  such  that  we  never  repeated  it.  It  led  to  the  very  evils  that  the  gentle- 
man from  Fairfax  has  stated  would  result  from  its  use  here.  We  had  a  thorough  and  full 
debate  of  every  portion  of  the  bill  in  Committee  of  the  Whole,  and  then  the  debate  was 
repeated  in  the  House,  and  it  caused  a  consumption  of  double  time. 

The  gentleman  from  Staunton  seems  to  overlook  the  fact  that  it  requires  a  majority 
^ote  to  order  the  pending  question.  You  cannot  cut  off  debate  simply  by  calling  for  the 
3)ending  question.    The  call  must  be  sustained  by  a  majority  vote. 

Mr.  R.  Walton  Moore:  It  requires  a, two-thirds  vote  under  the  rule  to  have  the  main 
^question. 

Mr.  Boaz:  A  majority  vote  as  to  the  pending  question  and  a  two-thirds  vote  for  the 
previous  question.  In  the  House  there  was  always  a  reluctance  and  hesitancy  in  calling 
!for  the  previous  or  pending  question.  It  was  never  resorted  to  until  a  matter  had  been 
'thoroughly  and  fully  discussed,  and  it  was  evident  that  further  debate  would  not  result  in 
sany  increased  information  or  in  changing  the  result. 

In  conclusion,  I  will  state  that  I  heartily  approve  of  the  resolution  of  the  gentleman 
:lrom  Fairfax.  It  does  not,  as  the  gentleman  from  Fairfax  has  stated,  absolutely  cut  us 
from  the  use  of  that  parliamentary  expedient,  the  Committee  of  the  Whole.  We  caD 
-resort  to  it  whenever  we  think  it  necessary,  simply  by  a  bare  majority  vote. 

Mr.  R.  Walton  Moore:  Mr.  President,  the  gentleman  from  Augusta  (Mr.  Quarles) 
mctually  seems  to  impute  to  me  some  hidden  and  sinister  motive  in  respect  to  this  matter. 

Mr.  Quarles:  I  impute  to  the  gentleman  no  hidden  motive — none  whatever.  My  un- 
'tderstanding  is  that  his  motive  is  to  get  into  the  House,  where  you  can  speed  business,  and 
sspeed  it  faster,  in  my  judgment,  than  it  ought  to  be  done. 
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Mr.  R.  Walton  Moore:  I  will  say  to  the  gentleman  that  I  think  there  is  hardly  any 
member  of  this  body  who  is  more  desirous  than  I  am  to  accomplish  desirable  reforms. 

He  mentioned  the  matter  of  the  reduction  of  expenses  in  which  his  people  are  in- 
terested. My  people  are  equally  interested  in  it,  and  I  believe  that  I  was  the  author  of  tiie 
resolution  raising  a  committee  to  inquire  as  to  the  methods  that  should  be  adopted  in. 
order  to  accomplish  a  reduction  of  expenses. 

So  far  as  concerns  the  election  of  judges  by  the  people  (another  matter  to  which  the 
gentleman  from  Staunton  alludes),  I  do  not  care  to  express  any  opinion  now.  But  I  am 
absolutely  at  a  loss  to  conceive  how  the  discussion  and  consideration  and  disposition  of 
that  matter  could  be  in  any  way  impeded  by  the  adoption  of  the  resolution  which  I  have 
introduced. 

Mr.  Wysor:  I  wish  the  gentleman  to  explain  to  the  body  how  the  Committee  of  the 
Whole  in  this  Convention  has  delayed  proceedings  one  moment. 

Mr.  R.  Walton  Moore:  Its  deliberations  may,  and  doubtless  will,  result  in  a  delay  of 
proceedings.  We  have  had  a  debate  here,  for  example,  upon  certain  sections  of  the  Bill 
of  Rights.  This  debate  may  be  repeated  in  the  Convention.  It  is  probable,  in  respect  to 
other  subjects  involved  in  other  reports  that  may  be  brought  in  here,  that  there  will  be  a 
double  debate;  that  you  will  have  a  debate  in  committee,  and  then  that  a  tenacious  and 
persistent  gentleman  will  insist  upon  a  debate  in  Convention.  Is  it  the  desire  that  the 
Convention  shall,  by  using  the  Committee  of  the  Whole,  appear  to  the  <iountry  rather  as 
a  talking  machine  than  as  a  body  organized  for  and  bent  upon  the  transaction  of  business? 

Mr.  Quarles:  Cannot  the  House  limit  debate  in  Committee  of  the  Whole?  In  calling 
the  previous  question  you  give  no  notice  whatever,  but  in  fixing  a  limit  for  debate  in  Com- 
mittee of  the  Whole,  notice  is  given  to  everybody. 

Mr.  R.  Walton  Moore:  But  I  will  say  to  the  gentleman  from  Augusta  that  if  we 
were  here  assembled,  controlled  by  an  anxiety  to  prevent  deliberation  and  debate,  what 
would  be  easier  than  to  adopt  resolutions,  rules  and  orders  in  the  Convention  to  bind  the 
Committee  of  the  Whole,  and  to  accomplish  that  purpose? 

We  are  not  here  for  any  such  purpose.  We  are  not  here  to  apply  any  method  of 
cloiture,  and  I  will  say  to  the  gentleman,  to  allay  his  apprehensions,  that  no  body  of  Vir- 
ginians has  ever  yet  assembled,  either  as  a  Constitutional  Convention  or  as  a  branch  of 
the  General  Assembly,  when  any  effort  has  been  made,  successful  or  unsuccessful,  to 
apply  cloiture  or  to  limit  reasonable  debate.  That  is  a  thing  unknown  upon  the  soil  of 
Virginia.    Nobody  contemplates  that  we  will  attempt  it. 

I  repeat  that  with  me  this  is  a  practical  effort  to  have  reports  considered  in  such 
manner  that  it  will  be  possible  to  pass  by  any  question  involved  in  them,  or  postpone  it 
either  indefinitely  or  for  a  limited  time.  Take  the  report  which  my  committee  has 
brought  in  here.  It  deals  with  a  multitude  of  subjects.  Some  of  those  subjects  must 
necessarily  be  passed  by.  It  is  not  competent  for  the  Comnrittee  of  the  Whole  to  pass  by 
any  subject.  When  w^e  reach  a  subject  that  we  wish  to  pass  by  in  Committee  of  the 
Whole,  we  have  to  rise  and  go  into  Conventiorr  in  order  to  do  it.  We  will  be  continually 
marching  back  and  forth.  We  will  be  losing  time  in  that  way  as  well  as  losing  time  by 
double  debate. 

Now,  the  gentlemen  talk  of  precedents.  What  is  the  fact  with  reference  to  the  crea- 
tion of  the  Committee  of  the  Whole?  I  shall  not  inflict  my  views  any  further  upon  the 
Convention  after  I  read  from  an  eminent  writer  on  parliamentary  law,  who  gives  the 
history  of  the  Committee  of  the  Whole. 

Says  Mr.  Reed: 

This  is  but  the  assembly  itself  in  another  form  since  the  membership  is  identical. 
It  had  its  origin  in  a  condition  of  affairs  which  has  now  no  parallel.  In  former  times  the 
Speaker  was  selected  by  the  House  of  Commons,  but  must  be  acceptable  to  the  King. 
Hence  it  came  to  pass  that  the  Speaker  began  to  consider  himself  the  servant  of  the 
crown  rather  than  of  the  Commons,  and  betrayed  their  secrets,  and  was  often  but  the 
King's  spy.  For  that  reason  the  Commons,  when  they  desired  to  discuss  questions  of  sup- 
ply, resolved  themselves  into  a  Committee  of  the  viTiole,  had  a  chairman  of  their  own, 
and  shut  the  Speaker  out. 
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The  purpose  was  to  get  rid  of  the  presiding  officer  of  the  Commons. 
Thereupon  they  deliberated  and  spoke  their  real  sentiments. 

Thus  it  started.  The  practice  widened  out.  Many  legislative  bodies  adopted  it.  But 
most  of  them  have  now  discarded  it.  In  the  House  of  Representatives,  where  it  still 
exists  in  name,  the  rules  that  are  applied  to  the  Committee  of  the  Whole  are  as  rigid  and 
drastic  as  the  rules  which  obtain  in  the  House  of  Representatives  itself.  They  can  resort 
to  cloiture  in  Committee  of  the  Whole  of  the  House  of  Representatives.  So  the  Committee 
of  the  Whole  there  has  a  mere  shadowy  existence;  and  it  has  a  more  shadowy  existence 
in  the  Senate  of  the  United  States.  It  is  an  ancient  institution;  and  yet  here,  in  the  first 
year  of  the  new  century,  we  are  asked  to  readopt  it. 

The  Alabama  Convention  met  in  the  latter  part  of  May,  and  it  has  concluded  its 
deliberations.  I  understand  that  that  Convention  had  no  such  rule  as  compels  us  here  to 
go  into  Committee  of  the  Whole.  We  met  on  the  12th  of  June  and  we  took  a  short  recess 
in  August.  How  much  progress  have  we  made?  And  how  swift  do  you  think  the  progress 
will  be,  if  we  clog  ourselves  by  the  parliamentary  devices  that  you  want  to  continue  the 
use  of  here? 

You  do  not  destroy,  if  you  adopt  my  resolution,  the  Committee  of  the  Whole.  You 
leave  yourselves  free  to  organize  such  a  committee  at  any  time  in  respect  to  any  matter 
that  you  may  be  considering.  The  only  thing  that  you  do,  if  you  adopt  the  resolution,  is 
to  say  to  yourselves,  "We  are  not  going  into  Committee  of  the  Whole  unless  we  see  some 
necessity  for  doing  so." 

Do  you  wish  any  more  protection  than  will  be  afforded  when  you  are  left  free  to  go 
into  Committee  of  the  Whole  if  a  majority  of  the  members  deem  it  expedient  to  do  so? 
When  the  matter  of  electing  .ludges  by  the  people  comes  up,  when  the  matter  of  reducing 
•expenses  in  any  direction  comes  up,  a  majority  of  this  body  can  resolve  to  go  into  a 
Committee  of  the  Whole;  but  tell  me,  as  practical  men,  why  should  this  body  be  required 
by  any  rule  to  go  into  Committee  of  the  Whole  upon  every  subject?  Why  should  you 
have  a  rigid,  inflexible  rule  compelling  you  to  do  that?  Can  any  gentleman  answer  that 
.question? 

Mr.  Quarles:  The  rule  applies  only  in  respect  to  reports  from  standing  committees; 
not  to  everything. 

Mr.  R.  Walton  Moore:    But  the  standing  committees  report  everything. 
Mr.  Quarles:    Oh,  no;  not  everything. 

Mr.  R.  Walton  Moore:  Leaving  out  the  oath  Question  and  leaving  out  the  question 
of  the  power  of  the  Convention,  where  do  you  get  the  subjects  that  you  are  going  to  deal 
with?  They  are  embraced  in  the  reports  of  standing  committees.  All  this  week  will  be 
taken  up  by  a  discussion  of  the  recommendations  of  standing  committees,  and  nearly  all 
of  our  time  will  be  so  taken  up  in  the  future. 

Why  should  we  say  that  we  shall  put  a  compulsion  upon  ourselves  to  go  into  Com- 
mittee of  the  Whole  in  respect  to  all  these  matters,  instead  of  saying,  as  it  seems  to  me 
sensibly,  that  we  will  reserve  to  ourselves  the  right,  by  a  majority  vote,  to  go  into  Com- 
mittee of  the  Whole  when  we  deem  it  prudent  and  wise  to  do  so,  but  we  will  reserve  to 
ourselves  the  right  to  stay  out  of  Committee  of  the  Whole  when  we  think  it  prudent  and 
wise  to  do  so. 

Mr.  Hancock:  Mr.  President,  I  am  opposed  to  the  abolition  of  the  Committee  of  the 
Whole.  The  idea  which  governs  in  this  Convention  is  that  the  people  have  sent  us  here, 
and  that  every  question  shall  be  fully  and  completely  discussed.  Why  should  we,  at  the 
beginning  of  the  discussion  of  the  reports  of  standing  committees,  be  cut  off  by  a  rule 
which  requires  a  majority  of  the  Convention  to  say  whether  we  shall  go  into  Committee 
of  the  Whole  or  not?  Why  should  we  not  stand  upon  the  right  which  every  one  of  us  has 
in  this  body  to  discuss  any  one  measure  proposed  by  a  standing  committee? 

Those  committees  have  had  before  them  all  the  evidence;  they  have  heard  arguments 
pro  and  con  in  reference  to  the  matters  that  they  are  reporting  to  the  Convention.  The 
members  upon  this  floor  have  had  no  such  opportunity,  and  they  wish  to  have  the  ques- 


DEBATES  OF  THE  COXSTITUTIOXAL  COXYEXTIOX  OF  VIEGIXIA. 


327 


tions  fully  ventilated  and  discussed  before  they  are  called  on  to  vote  upon  them.  I  think 
we  ought  to  have  full  discussion  here.  The  object  and  purpose,  I  take  it,  of  the  Committee 
of  the  Whole  is  to  afford  a  freer  and  a  more  complete  discussion  of  the  measures  than 
could  be  had  otherwise. 

Do  gentlemen  pretend  to  say  that  this  end  will  be  accomplished  in  Convention  where 
the  pending  question  and  the  previous  question  can  be  demanded?  AVhat  right  have  one- 
fourth  or  one-third  or  a  majority  of  the  Convention  to  prevent  one  man  from  presenting 
his  views  if  he  desires  to  present  them?  Why  should  ninety  and  nine  refuse  to  go  into 
Committee  of  the  Whole  and  say  that  one  man  shall  not  present  his  views  to  this  Con- 
vention, when  perhaps  the  single  member  might  be  able  by  his  argument  to  influence  the 
Convention  to  change  their  minds  upon  the  subject? 

I  take  it,  gentlemen,  that  the  prorvjr  way  for  us  to  do  is  to  use  the  Committee  of  the 
Whole  as  it  is  used  by  representative.  Dodies  all  over  the  world,  for  the  purpose  of  having 
free  and  ample  discussion  upon  any  question  that  may  be  presented. 

As  the " gentleman  from  Pukiski  (Mr.  Wysor)  inquired,  has  the  Committee  of  the 
Whole  caused  in  any  way  any  disturbance  in  the  Convention,  or  has  it  produced  any 
delay?  Has  any  one  complained  that  the  Committee  of  the  Whole  has  not  performed  its 
duty  and  carried  out  its  legitimate  functions?  When  just  one  report  of  a  standing  com- 
mittee is  being  passed  upon,  why  come  in  here  now  with  a  rule  to  cut  off  debate,  if  it  is 
possible  to  be  done,  and  it  is  possible  to  be  done? 

I  hope  that  the  gentleman  from  Fairfax  is  correct  when  he  says  Virginia  gentlemen 
and  Virginia  representatives  will  not  limit  debate,  and  will  allow  all  the  members  of  this 
body  to  be  fully  and  amply  heard.  While  I  am  willing  to  stand  upon  the  honor  of  Vir- 
ginia gentlemen,  and  agree  that  they  are  the  truest  and  the  noblest  and  the  highest  on 
earth,  yet  I  prefer  to  stand  upon  my  own  rights  and  upon  the  privileges  which  I  have  as 
a  member  of  this  Convention,  and  not  to  trust  to  any  man's  honor  or  the  grant  of  a  privi- 
lege which  any  man  may  choose  to  accord  to  me. 

I  hope,  therefore,  that  the  Convention  on  this  ground  alone  will  say  that  the  Com- 
iD'ttee  of  the  Whole  shall  continue,  and  that  the  reports  of  all  the  various  standing  com- 
mittees shall  first  pass  through  the  Committee  of  the  Whole  before  any  measure  from  a 
standing  committee  shall  be  acted  upon  by  the  Convention  itself. 

There  is  another  reason,  I  think,  Mr.  President,  why  the  rule  should  not  be  repealed 
and  the  Committee  of  the  Whole  should  be  retained.  The  gentleman  from  Fairfax  ha.3 
said  that  the  House  of  Delegates  has  repealed  the  rule  and  does  not  any  longer  use  it. 
He  has  said  that  in  many  of  the  legislative  bodies  of  the  country  it  has  been  abolished. 
1  take  it  that  that  is  no  complete  analogy  and  it  is  no  good  reason  why  this  Convention 
should  abolish  it. 

There  is  a  grave  and  important  distinction  between  this  body  and  the  House  of  Dele- 
gates. The  House  of  Delegates  may  pass  hasty  legislation,  it  may  pass  it  without  having 
fully  discussed  it  in  Committee  of  the  Whole,  but  the  measure  has  to  pass  through  the 
Senate  before  it  becomes  a  law;  and  after  it  has  had  the  conservative  view  of  the  people 
■and  of  the  Senate,  there  is  no  danger  and  no  trouble  in  reference  to  it. 

But  when  you  take  a  body  which  has  no  Senate,  which  has  no  co-ordinate  branch  to 
pass  upon  its  acts,  you  find  that  there  may  be  hasty  action  and  no  means  of  recalling  it 
hy  a  vote  to  reconsider.  Perhaps  it  has  passed  the  Convention  by  a  vote  of  one,  and  then 
the  party  in  the  minority  has  no  power  of  reconsidering  the  vote  and  bringing  the  subject 
again  to  the  attention  of  the  body,  as  if  it  had  been  passed  upon  in  Committee  of  the 
Whole.  The  Committee  of  the  Whole  may  have  discussed  it,  as  they  have  done  the  pre- 
amble for  a  week  or  ten  days,  and  they  may  pass  on  it  and  carry  it  to  the  House,  but 
when  it  gets  to  the  House  to  be  voted  upon  the  Convention  may  have  a  very  different  idea 
upon  the  subject  from  what  it  would  have  had  if  the  Convention  itself  had  in  the  first 
instance  passed  upon  it,  and  had  not  had  the  benefit  of  a  discussion  in  the  Committee  of 
the  Whole. 

Let  us  have  the  Committee  of  the  Whole,  as  the  place  where  members  can  express 
their  views  upon  every  branch  of  a  subject  fully  and  completely,  and  where  the  minority 
shall  have  all  the  rights  and  privileges  of  debate;  and  where  an  individual  member  of  the 
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Convention  may  have  every  right  accorded  to  him,  and  not  have  to  depend  upon  the 
honor  of  gentlemen  or  the  privileges  that  may  be  accorded  by  the  body.  Let  him  stand 
upon  his  rights,  and  then,  after  there  has  been  full  and  ample  discussion  and  the  Com- 
mittee of  the  Whole  have  reported  to  the  Convention,  there  is  no  danger  of  a  rediscussion 
of  the  question  unless  it  is  found  that  there  has  been  a  failure  to  discuss  the  measure 
properly  in  Committee  of  the  Whole  and  new  developments  have  come,  and  it  is  deemed 
necessary  that  the  consideration  of  the  Committee  of  the  Whole  shall  not  be  decisive  of 
the  question,  but  that  a  new  and  a  full  discussion  shall  be  had  in  the  Convention. 

For  these  reasons,  Mr.  President,  I  hope  that  it  will  be  the  pleasure  of  the  Conven- 
tion not  to  repeal  the  rule,  but  to  allow  us  to  proceed  in  Committee  of  the  Whole  as  we 
have  done  up  to  the  present  time. 

The  President:  The  question  is  on  agreeing  to  the  resolution  offered  by  the  gentle- 
man from  Fairfax  (Mr.  Moore  J. 

The  result  was  announced — yeas,  31;  nays,  30 — and  the  resolution  was  agreed  to. 

On  motion  of  Mr.  Harrison,  the  Convention  resolved  itself  into  Committee  of  the 
Whole  upon  the  further  consideration  of  the  report  of  the  Committee  on  Preamble  and 
Bill  of  Rights.    Mr.  Turnbull  in  the  chair. 

The  Chairman:  The  Chair  will  state  that  on  Friday  sections  8,  11,  and  12  were 
passed  by  temporarily,  and  section  16  was  passed  by  until  Saturday.  The  Chair  is  of  the 
opinion  that  as  section  IG  was  passed  by  for  a  definite  time  and  was  not  taken  up,  section 
16  is  the  first  to  be  considered.    The  Secretary  will  read  section  16. 

The  Secretary  read  as  follows: 

16.  That  religion,  or  the  duty  which  we  owe  to  our  Creator,  and  the  manner  of  dis- 
charging it,  can  be  directed  only  by  reason  and  conviction,  not  by  force  or  violence;  and, 
therefore,  all  men  are  equally  entitled  to  the  free  exercise  of  religion,  according  to  the 
dictates  of  conscience;  and  that  it  is  the  mutual  duty  of  all  to  practice  Christian  for- 
bearance, love  and  charity  towards  each  other. 

Mr.  Pollard:  Mr.  Chairman,  I  rise  to  a  question  of  personal  privilege.  Early  in  the 
session  of  this  Convention  I  offered  an  amendment  to  the  section  now  under  considera- 
tion. That  amendment  had  for  its  purpose  the  striking  out  of  the  word  "Christian" 
before  the  word  "forbearance"  in  the  next  to  the  last  line. 

The  proposition  attracted  unexpected  attention,  and  provoked  bitter  discussions  in 
the  press  and  from  the  pulpit.  These  discussions  showed  a  misapprehension  of  my  rea- 
sons for  offering  the  ordinance.  I  therefore  now  desire  to  state  briefly  what  those  rea- 
sons were,  but  more  especially  to  explain  why  I  do  not  now  ask  this  body  to  consider  the 
matter  further. 

My  action  in  offering  this  amendment  was  the  result  of  a  deep  conviction  that  there 
should  exist  in  this  Commonwealth  the  most  perfect  and  absolute  religious  equality 
before  the  law.  I  believed,  and  still  believe,  that  when  the  Constitution  recommends  to 
the  people  of  this  State  the  exercise  of,  "Christian  forbearance,  love,  and  charity,"  that 
such  a  recommendation  necessarily  implies  that  the  "forbearance,  love,  and  charity" 
taught  ,  by  the  Christian  religion  is  the  highest  type.  And  while  this,  doubtless,  is  the 
individual  belief  of  every  member  of  this  Convention,  I  deny  our  right  to  constitute  our- 
selves .iudges  of  the  virtues  of  the  different  religions  professed  by  the  citizens  of  this 
©ommon wealth.  In  assuming  such  a  function  we  forsake  the  proper  sphere  of  govern- 
ment and  invade  the  sacred  realm  of  conscience.  Religion  is  a:  matter  between  the  indi- 
vidual man  and  his  Maker.  It  addresses  itself  to  the  individual  conscience,  while  the  law 
deals  with  outward  conduct  only.  A  free  State  has  no  religious  function;  it  should  look 
with  impartial  eye  on  all  i*eligions,  and  should  interfere  only  when,  under  the  cover  of 
religion,  acts  are  committed  in  violation  of  the  good  order  of  society.  It  is  said  that  the 
word  "Christian"  is  here  used  in  no  sectarian  sense.  It  is  not  surprising  that  it  should 
not  convey  a  sectarian  meaning  to  a  body  of  Christian  men,  because  there  is  nothing  in 
the  word  to  differentiate  them  one  from  another;  but  when  used  in  the  Constitution, 
which  speaks  to  all  the  people — nonChristian  as  well  as  Christian — it  necessarily  conveys 
a  sectarian  meaning  to  a  large  class  of  our  fellow-citizens. 
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Recent  discussions  of  this  question  disclose  the  fact  that  many  think  that  this 
should  be,  legally,  a  Christian  State;  that,  as  to  the  different  Christian  denominations, 
there  should  be  strict  impartiality,  but,  as  to  those  who  profess  other  religions,  there 
should  be  simply  tolerance.  This  is  a  narrow  conception  of  the  meaning  of  religious 
freedom.  It  is  both  un-Christian  and  undemocratic,  for  it  assumes  that  the  dominant 
sect  may,  by  its  grace  and  forbearance,  tolerate  other  religions;  while,  as  a  matter  of 
fact,  men  do  not  worship  God  in  their  own  way  because  of  any  man-given  privilege,  but 
by  virtue  of  a  God-given  right.  How  can  it  be,  Mr.  Chairman,  that  a  State  can  assume  to 
grant  to  its  citizens  what  God  himself  has  already  given  to  every  human  being?  I  do 
not  believe  in  religiotis  toleration;  I  believe  in  religious  liberty — the  most  sacred  form  of 
personal  freedom.  The  State  which  withholds  that  liberty  is  despotic;  the  State  which 
assimies  to  itself  the  power  of  granting  it  has  the  seeds  of  despotism  in  its  bosom. 

There  can  be  no  perfect  religious  liberty  in  any  State  which  puts  the  stamp  of  its 
approval  on  that  forbearance,  love,  and  charity  as  taught,  or  exercised,  by  any  religion, 
not  accepted  by  all  of  its  citizens.  It  is  no  answer  to  say  that  this  discrimination  is 
harmless,  and  takes  from  no  man  the  right  to  worship  God  according  to  the  dictates  of 
his  conscience;  for  the  same  might  be  said,  had  the  State  commended  the  virtues  of  any 
particular  Christian  denomination.  Such  a  commendation  would  be  eaiially  harmless. 
It  would  take  from  no  man  the  right  to  worship  God  according  to  the  dictates  of  his 
conscience;  yet  its  injustice  is  manifest.  How  easy  it  is  for  us  to  see  a  discrimination 
against  our  own  religion,  and  how  hard  to  perceive  an  injustice  done  the  religion  of 
others.  How  easy  it  is  even  for  Christians  to  minimize  the  importance  of  the  rights  of 
others. 

But  och.  mankind  are  unco  weak, 

An'  little  to  be  trusted; 
If  self  the  wavering  balance  shake 

It's  rarely  right  adjusted. 

It  has  been  said  that  the  wise  men  who  adopted  the  Bill  of  Rights  understood  relig- 
ious liberty,  and  yet  placed  the  word  "Christian"  in  this  section.  But  the  conditions  that 
Burrounded  them  were  far  different  from  those  that  surround  us  to-day.  Then,  practically 
Bpeaking,  there  was  in  this  State  no  religion  except  the  Christian  religion. 

Now  there  is  a  large  class  of  eminently  respected,  law-abiding  and  useful  citizens 
who  profess  another  religion.  But  even  if  the  conditions  had  been  the  same,  there  would 
yet  be  no  good  reason  for  retaining  the  word.  We  are  not  here  to  preserve  the  legal 
relics  of  the  past,  but  to  make  a  Constitution  for  the  present  and  future — a  Constitution 
which  shall  be  the  voice  of  the  people  of  1901.  No  man  cherishes  more  than  I  a  pro- 
found respect  for  the  wisdom  and  patriotism  of  the  founders  of  this  State,  but  I  do  not 
believe  that  they  handed  down  to  us  the  theory  of  government  as  a  completed  science.  I 
am  so  irreverent  as  to  think  that  they  left  something  for  us  to  do.  Nobly  did  they  meet 
the  conditions  which  confronted  them.  Let  us  meet  the  conditions  which  surround  us 
in  the  same  lofty  spirit.  To  those  who  desire  to  retain  the  word  becatise  our  forefathers 
put  it  there,  I  would  say  that  they  are  showing  more  reverence  for  our  ancestors  than 
their  example  will  justify;  for  the  great  men  of  177G,  in  enacting  this  very  section,  re- 
versed, and  repudiated  an  idea  which  had  been  held  by  their  forefathers  for  centuries. 
The  question  should  be,  not  when  or  by  whom  this  word  was  placed  in  the  Bill  of  Rights, 
V'ut  whether  to-day  it  properly  belongs  there. 

Some  have  done  me  the  injustice  to  say  that  my  amendment  was  intended  as  a  blow 
at  Christianity.  If  I  know  the  sentiments  of  my  soul,  I  had  rather  have  a  millstone  tied 
about  my  neck  and  be  cast  into  the  midst  of  the  sea  than  to  strike  a  blow  at  the  religion 
on  which  rest  all  my  hopes  for  the  future.  In  offering  this  amendment,  I  believe  that  I 
was  following  the  teachings  of  Him  who  said:  "My  kingdom  is  not  of  this  world."  From 
the  day  those  words  were  uttered  down  to  the  present,  some  of  His  zealous  followers,  in 
violation  of  His  teachings,  have  sought  to  advance  His  cause  by  force  of  law — sometimes 
by  burning  at  the  stake,  later  by  taxing  others  to  advance  a  religion  in  which  they  did 
not  believe,  and,  to-day,  we  have  the  last  faint  glimmer  of  that  hideous  fallacy  remaining 
with  those  who  erroneously  think  that  they  can  advance  the  Christian  religion  by  having 
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our  fundamental  law  commend  its  virtues.  If  there  is  one  lesson  taught  in  the  annals  of 
history,  it  is  that  Christianity  prospers  most  under  those  governments  which,  as  such, 
seek  to  help  it  least.  A  false  religion  may  need  peculiar  recognition  of  the  law,  but  it  is 
beneath  the  dignity  of  the  only  true  religion  to  ask  or  accept  it.  If  the  presence  of  the 
word  "Christian"  in  the  Bill  of  Rights  is  no  advantage  to  Christianity  there  is  no  reason 
why  any  Christian  should  desire  its  retention;  if,  on  the  other  hand,  it  is  of  advantage, 
it  not  only  violates  the  religious  rights  of  others,  but  begets  in  their  minds  a  suspicion 
that  Christians  are  not  willing  to  trust  their  religion  on  its  own  merits. 

The  amendment  I  offered  may  be  of  itself  comparatively  unimportant,  but  it  involves 
a  great  principle;  and,  knowing  how  even  a  slight  violation  of  principle  often  leads  to  a 
denial  of  the  principle  itself,  I  thought  it  not  unimportant,  inasmuch  as  we  are  here  to 
draft  anew  the  fundamental  law  of  the  land,  to  rid  it  of  any  suggestion  that  it  is  the  pro- 
vince of  government  to  judge  between  the  virtues  of  the  religions  professed  by  its  citizens. 

But  our  honored  President,  in  a  speech  before  the  Committee  on  Bill  of  Rights,  said: 

"Is  it  wise,  is  it  expedient,  that  we  should  endanger  our  Constitution  by  taking  the 
action  proposed  in  this  resolution?  I  give  it  to  you  as  my  candid  judgment  that  if  this 
thing  is  done  we  had  just  as  well  adjourn  and  go  home,  for  the  Constitution  will  be  de- 
feated. They  are  stirred  up  in  the  mountains  and  the  lowlands.  Call  it  sentiment,  if 
you  please,  but  there  is  no  power  so  great  as  sentiment.  The  Christian  people  all  over 
this  State  cannot  be  convinced  that  this  is  not  an  attack  upon  Christianity." 

Many  other  members  of  this  Convention  have  expressed  the  same  belief,  and  many 
have  said  that  they  v/ould  vote  for  my  proposition  if  it  were  not  for  the  fear  that  it  would 
endanger  other  and  more  important  reforms.  If  need  be,  I  would  gladly  go  down  in 
■defeat,  while  defending  such  a  principle;  but,  inasmuch  as  there  can  be  no  vote  on  the 
merits  of  the  question,  I  do  not  feel  it  my  duty  to  insist  upon  the  consideration  of  a  pro- 
position which  would  result  in  a  long  and  useless  debate,  and  which,  if  adopted,  might 
interfere  with  the  effort  to  rid  our  State  of  a  corrupt  and  ignorant  electorate — the  great, 
over-shadowing  evil  we  were  called  here  to  correct.  For  this  reason  I  shall  not  ask  a 
vote  upon  my  amendment;  but,  at  the  same  tirfte,  I  insist  that  the  committee's  report 
violates  that  just,  true,  absolute,  and  impartial  religious  equality  before  the  law,  which 
should  exist  in  every  free  State  and  which  should  be  recognized  and  freely  accorded  by 
every  citizen. 

It  is  with  great  reluctance,  Mr.  Chairman,  that  I  defer  my  hope  that  Virginia  will 
remove  this  last  faint  shadow  which  nnars  the  completeness  of  religious  equality  before 
the  law,  a  glorious  principle — born  in  Heaven — America's  great  gift  to  the  science  of 
government.  (Applause.) 

Mr.  Wysor:  Mr.  Chairman,  if  I  had  to  prepare  the  clause  I  would  strike  the  word 
"Christian"  from  it.  "Forbearance"  is  enough,  and  I  would  leave  out  the  word  "Chris- 
tian" if  I  had  to  draw  the  passage.  But  I  will  vote  to  retain  it.  Why?  I  do  it  like  a 
woodman  spares  a  tree.  What  the  word  "Christian"  is  to  you  or  to  me  may  not  matter, 
but  our  forefathers  placed  it  there,  and  we  will  retain  it.  Who  is  not  a  Christian?  Any 
man  who  might  run  for  an  office  would  be  a  Christian  gentleman,  would  he  not?  You 
run  a  man  for  an  office  as  a  Christian  gentleman.  If  I  were  penning  the  clause,  as  I  said, 
I  would  leave  out  that  word,  but  as  I  have  now  to  vote  whether  to  retain  it  or  not,  I  will 
vote  to  retain  it.  Why?  Because  Christianity  redeems  womanhood,  which  made  us  all 
we  are  and  all  we  expect  to  be. 

The  Chairman:  The  question  is  on  the  adoption  of  section  16  as  reported  by  the 
committee. 

The  section  was  agreed  to. 

The  Chairman:    The  Secretary  will  read  section  8. 
The  Secretary  read: 

8.  That,  in  all  capital  or  criminal  prosecutions,  a  man  hath  a  right  to  demand  the 
cause  and  nature  of  his  accusation,  to  be  confronted  with  the  accusers  and  witnesses,  to 
call  for  evidence  in  his  favor,  and  to  a  speedy  trial  by  an  impartial  jury  of  his  vicinage, 
without  whose  unanimous  consent  he  cannot  be  found  guilty;  nor  shall  any  person  be 
twice  put  in  jeopardy  for  the  same  offence;  nor  can  he  be  compelled  to  give  evidence 
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against  himself;  that  no  man  be  deprived  of  his  liberty,  except  by  the  law  of  the  land, 
or  the  judgment  of  his  peers.  But  upon  a  plea  of  guilty  by  the  accused,  or  with  his  con- 
sent entered  of  record,  the  court  may  hear  and  determine  any  criminal  case  without  the 
intervention  of  a  jury  and  the  General  Assembly  may  by  law  provide  for  the  trial  by 
justices  of  the  peace,  without  a  jury,  of  a  man  accused  of  any  criminal  offence  not  punish- 
able by  death  or  confinement  in  the  penitentiary,  but  in  all  such  cases  the  General  As- 
sembly shall  preserve  the  right  of  the  accused  to  an  appeal  and  trial  by  jury  in  the 
appellate  court. 

Mr.  Waddill:    I  wish  to  offer  the  following  amendment. 

The  Chairman:  The  Chair  will  state  that  an  amendment  has  already  been  offered 
to  this  section  by  the  gentleman  from  Fairfax  (Mr_.  Moore),  and  it  would  be  well  for  the 
Secretary  to  read  that  amendment  so  as  to  see  whether  the  amendment  which  the  gen- 
tleman from  Henrico  proposes  is  relevant  thereto. 

Mr.  Green:  Before  any  amendment  is  read  I  ask  leave  to  make  the  changes  I  shall 
indicate.  The  section  as  it  now  reads  is  "that  no  man  be  deprived  of  his  liberty,  except 
by  the  law  of  the  land/'  etc.  It  is  proposed  by  the  committee  that  the  words  '"life  or" 
shall  be  inserted  before  "liberty,"  so  as  to  read  "that  no  man  be  deprived  of  his  life  or 
liberty,  except  by  the  law  of  the  land."  In  line  10  of  the  section  I  ask  that  the  words 
"in  person"  be  inserted  after  "accused"  and  the  words  "in  his  presence"  after  the  word 
record,"  so  as  to  read:  "But  upon  a  plea  of  guilty  by  the  accused  in  person,  or  with  his 
consent  entered  of  record,  in  his  presence." 

The  Chairman:  The  Chair  would  suggest  that  it  would  be  better  to  pass  upon  the 
amendments  one  at  a  time  so  that  there  may  be  no  confusion  in  regard  to  them. 

Mr.  R.  Walton  Moore:  Since  the  Chair  has  mentioned  an  amendment  that  I  offered 
earlier  in  the  session  of  the  Convention  soon  after  the  report  was  made  by  the  committee, 
I  will  state  that  that  amendment,  1  think  it  likely  by  my  fault,  or  the  fault  possibly  of 
the  printer,  but  I  am  Quite  sure  by  my  own,  does  not  express  exactly  the  meaning  that  I 
intended  it  should  convey. 

I  wish  to  say  to  the  Chairman  of  the  Committee  that  I  am  in  full  sympathy  with  the 
proposition  that  upon  a  plea  of  guilty  by  the  accused  the  jury  shall  be  waived,  and  I  do 
not  wish  to  strike  out,  as  my  amendment  seems  to  design,  that  a  jury  may  be  waived  in 
other  cases  where  there  is  a  plea  of  not  guilty. 

I  should  like  to  suggest,  however,  to  the  Chairman  of  the  Committee,  that  the  sec- 
tion as  it  now  stands  provides  that  with  the  consent  of  the  accused  entered  of  record, 
where  there  is  a  plea  of  not  guilty,  the  jury  shall  be  dispensed  with.  I  ask  the  Chairman 
if  he  does  not  think  that  unsafe.  Does  he  not  think  it.  would  be  much  safer  to  provide 
that  with  the  consent  of  both  parties,  the  Comm^onwealth  and  the  accused,  the  jury  may 
be  dispensed  with,  where  there  is  a  plea  of  not  guilty? 

If  the  Chairman  will  allow  me,  T  find  that  in  the  States  where  this  particular  matter 
has  been  considered,  it  has  been  treated  in  that  way.  The  consent  of  the  accused  alone 
has  not  been  deemed  sufficient,  apparently  for  the  reason  that  cases  might  occur  where 
it  would  be  very  desirable  for  the  Commonwealth  to  have  a  voice  in  providing  the  method 
of  trial. 

In  California  the  language  of  the  Constitution  is  as  follows: 
By  the  consent  of  both  parties  expressed  in  open  court. 

In  Montana  (and  these  are  simply  illustrative  citations  from  the  constitutional  law 
of  other  States)  the  language  is  as  follows: 

By  consent  of  the  parties,  expressed  in  such  manner  as  the  law  may  provide,  the 
jury  shall  be  waived,  and  the  judge  shall  try  the  case. 

Now,  I  will  ask  my  friend  if  he  does  not  think  it  better  for  us  to  put  it  in  some  such 
form  rather  than  to  allow  the  accused  to  have  full  control. 

If  I  may  be  permitted  to  go  one  step  further  (I  think  no  man  has  a  higher  opinion 
of  the  judiciary  of  Virginia  as  it  is  constituted  to-day  than  I  have) ,  we  can  fancy  that  at 
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some  future  time  there  might  be  a  judge  somewhere  who  would  be  in  such  sympathy 
with  a  prisoner,  or  with  a  number  of  prisoners,  accused  of  certain  offences,  perhaps  of 
political  offences,  or  offences  of  a  quasi  political  nature,  as  to  be  led  to  do  an  injustice  to 
the  Commonwealth. 

That  is  certainly  a  supposable  case.  We  can  avoid  that  by  saying  that  the  represen- 
tative of  the  Commonwealth  shall  concur  in  the  motion  of  the  prisoner  to  dispense  with 
a  jury  and  have  the  case  tried  by  the  judge. 

Mr.  Green:  I  can  imagine  the  possibility  of  the  evil  you  suggest,  and  I  accept  it,  and 
1  have  no  doubt  it  will  be  accepted  by  the  entire  committee. 

Mr.  R.  Walton  Moore:    Let  it  read: 

By  the  consent  of  both  parties  expressed  in  open  court. 

I  ask  the  gentleman  from  Augusta  (Mr.  Braxton)  if  he  does  not  think  that  language 
will  cover  it? 

Mr.  Green:    I  believe  it  should  read  this  way: 

And  with  the  consent  of  the  Commonwealth's  Attorney  entered  of  record  in  his 
presence. 

Mr.  Withers:  Mr.  Chairman,  I  should  like  to  ask  the  Chairman  of  the  Bill  of  Rights 
Committee  if  there  is  any  provision  in  this  section  whereby  any  party  accused  of  a  crime 
and  who  decides  for  himself  as  to  whether  or  not  he  will  waive  a  jury  trial  shall  have  the 
advice  of  counsel  before  making  such  a  decision.  I  do  not  see  any  such  provision  any- 
where in  this  section. 

Mr.  Waddill:  I  will  state  that  I  have  provided  for  that  in  the  amendment  which  I 
have  prepared. 

Mr.  Withers:  I  thought  possibly  the  suggestion  might  be  adopted  by  the  Committee 
without  the  necessity  of  a  formal  amendment  and  a  discussion  thereon. 

In  the  first  place,  there  is  no  law  requiring  the  appointment  of  counsel  for  men  who 
are  unable  to  employ  counsel,  and  I  think  when  a  man  waives  the  intervention  of  a  trial 
by  jury  in  Virginia  it  practically  means,  on  reasonable  evidence,  his  conviction,  because 
in  this  State  the  jury  fixes  the  punishment  as  well  as  ascertains  the  fact  of  the  guilt. 

Now,  when  a  man  waives  the  right  of  the  intervention  of  a  jury  trial  and  leaves  it 
to  the  judge,  he  ought,  in  my  humble  opinion,  to  be  advised  by  competent  counsel  as  to 
what  that  means  before  he  makes  any  such  concession  to  the  Commonwealth.  In  other 
words,  I  believe  when  a  man  is  charged  v/ith  any  offence  and  there  is  reasonable  evidence 
to  show  his  guilt  and  he  waives  the  intervention  of  a  jury  trial,  he  practically  concedes 
his  guilt  if  the  evidence  is  at  all  convincing,  and  he  ought  to  be  apprised  of  that  fact  by 
the  benefit  and  advice  of  counsel  before  he  makes  such  a  concession  and  waives  the  inter- 
vention of  a  jury. 

I  believe  this  report  ought  to  provide  for  that,  and  it  seems  to  me  that  by  the  inser- 
tion of  one  or  two  words  we  may  be  able  to  meet  that  objection. 

Mr.  Green:  I  cannot  concur  in  the  change  suggested.  I  believe  that  a  man  is  in  no 
more  danger  before  the  judge  who  is  examining  the  evidence  and  determining  upon  his 
guilt  or  innocence  than  he  is  before  a  jury. 

The  result  of  such  an  amendment  would  be  that  the  State  would  provide  counsel  for 
a  man  every  time  he  chose  to  go  before  the  judge  and  let  him  consider  the  facts  of  the 
case.  I  do  not  think  the  judge  is  in  any  more  danger  of  falling  into  error  than  the  jury. 
One  of  the  objects  is  to  avoid  as  much  cost  as  possible,  and  the  result  of  such  a  provision 
would  be  to  have  every  man  supplied  with  counsel,  for  when  he  leaves  it  to  the  judge  the 
judge  has  to  supply  him  with  counsel. 

Mr.  Thom:  I  should  like  to  ask  the  Chairman  of  the  Committee  on  Bill  of  Rights 
what  is  his  interpretation  of  the  word  "may"  which  occurs  in  the  clause  now  under  con- 
sideration. 

Mr.  Green:    I  understand  it  to  mean  "must." 

Mr.  Thom:  Then  the  report  as  it  now  stands  would  require  that  upon  every  plea  of 
guilty  by  the  accused  there  should  be  a  waiver  of  a  jury. 
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]\Ir.  Green:    The  judge  is  lo  hear  and  determine  the  case. 

Mr.  Tliom:  Whereas  it  seems  to  me  it  woiUd  be  desirable  for  a  man  to  be  at  liberty 
to  plead  guilty  and  still  demand  a  jury  trial  on  the  question  of  the  amount  of  punish- 
ment. I  suggest  to  the  Chairman  that  the  matter  might  be  cured  by  changing  the  word 
••or*'  to  ""and'"  in  the  previous  line. 

]\Ir.  Green:  Well.  sir.  that  would  defeat  again  one  of  the  main  objects  of  the  pro- 
vision put  in  there.  The  provision  was  put  in  there  so  as  to  avoid  the  constant  and  ever- 
lasting impanelling  of  jtiries  and  to  save  the  State  the  expense  thereof. 

:\Ir.  Thom:  Was  it  the  intention  of  the  Committee  to  provide  that  whenever  an  ac- 
cused person  shall  plead  guilty,  the  penalty  of  his  plea  must  be  that  the  punishment 
should  be  determined  by  the  cotiit  instead  of  the  jury? 

]\Ir.  Green:  We  thought  it  the  benefit  of  that  plea  and  not  the  penalty.  Our  object 
was  undoubtedly  that  when  a  n:an  pleaded  guilty  the  cotirt  should  determine  that  ques- 
tion. 

:\Ir.  Thom:  The  reason  why  I  addressed  the  inquiry  lo  the  Chairman  of  the  Com- 
mittee was  merely  to  ascertain  whether  this  idea  had  been  considered  by  the  Committee. 
I  cannot  give  my  concurrence  to  the  idea  that  a  man.  by  pleading  guilty,  should  neces- 
sarily deprive  himself  of  the  i  ight  to  have  a  jury  decide  as  to  the  extent  of  his  ptinish- 
ment:  and  it  will  necessitate  the  offei'ing  of  an  amendment. 

Mr.  Green:  I  should  be  very  glad  to  accept  the  suggestion,  but  I  do  not  feel  at  liberty 
to  do  it.    I  cannot  accept  it. 

:\Ir.  Pettit:  If  the  gentleman  from  Richmond  will  excuse  me.  I  should  like  to  have 
that  provision  of  the  section  read.    We  do  not  know  what  it  is. 

The  Chairman:    The  Secretary  will  read  as  requested: 

The  Secretary  read  as  follows: 

Biit  upon  a  plea  of  guilty  by  the  accused  in  person,  or  with  the  consent  of  both 
parties,  entered  of  record  in  the  presence  of  the  accused,  the  court  may  hear  and  deter- 
mine any  criminal  case  withotit  the  intervention  of  a  jury. 

'My.  Braxton:  I  should  like  to  ask  the  chairman  of  the  Committee  on  Preamble  and 
Bill  of  Rights  if  he  does  not  think  there  is  possibly  some  confusion  in  the  tise  of  the 
words  '"such  cases"  in  the  third  line  from  the  end  of  section  S.  •"Stich  cases"  might,  it 
seems  to  me.  by  grammatical  construction  be  applied  equally  to  cases  where  there  is  a 
plea  of  guilty  or  where  the  accused  has  waived  a  jury  as  to  those  cases  which  are 
tried  by  a  justice  of  the  peace,  and  if  it  would,  it  would  lead  to  a  condition  of  affairs  that 
I  conceive  the  committee  did  not  intend  I  do  not  know  whether  my  criticism  Is  a  sound 
one  or  not.    I  wish  merely  to  call  the  attention  of  the  chairman  of  the  committee  to  it. 

Mr.  Green:  I  am  compelled  to  say.  sir.  that  I  do  not  see  any  possibility  of  misun- 
derstanding the  section  as  it  reads  now. 

Mr.  Wysor:  Will  the  gentleman  yield  for  an  interruption?  I  Avant  to  catch  the 
intent  of  this  phrase.  Do  you  intend  by  your  report  that  a  man  may  plead  guilty  of 
murder  in  the  first  degree,  for  instance,  and  then  allow  the  judge  to  pronotmce  sentence 
on  him? 

Mr.  Green:    Yes,  sir. 

]\Ir.  Waddill:    I  ask  to  have  the  section  read  as  amended. 

]\Ir.  Braxton:  I  should  like  to  state  for  the  benefit  of  the  member  from  Pulaski  that, 
as  I  understand,  it  goes  much  further,  and  upon  a  man  pleading  not  guilty,  instead  of 
pleading  guilty  to  the  indictment  for  murder,  he  can  consent  that  the  judge  try  tlie  case, 
who  may  find  him  guilty  and  sentence  him  to  be  hanged. 

Mr.  Pettit:  This  section  commences  tlius:  ""That,  in  all  capital  or  criminal  prosecu- 
tions." The  sentence  under  consideration,  therefore,  commencing  with  "'But  upon  a  plea 
of  guilty  by  the  accused."  refers  to  capital  as  well  as  otlier  prosecutions. 

Now.  we  all  know,  sir,  who  are  familiar  with  the  frame  and  form  of  indictments — 
and  most  of  us  are  lawyers — that  in  the  case  of  homicide  even  the  indictment  is  so 
framed  that  the  jury  may  find  the  party  guilty  of  murder  in  the  first  degree,  murder  in 
the  second  degree,  manslaughter,  or  common  assault.    The  plea  "•not  guilty"  put  in  by 
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the  defendant  denies  all  these  crimes.  The  law  now  is  that  if  the  jury  brings  in  a  ver- 
dict of  murder  in  the  first  degree  the  court  passes  sentence.  If  the  jury  brings  in  a  ver- 
dict of  murder  in  the  second  degree,  the  jury  is  required  at  the  same  time  to  assess  the 
term  of  imprisonment. 

Now,  what  is  the  meaning  of  the  word  "guilty"  here,  in  a  case  of  homicide,  even? 
The  prisoner  pleads  guilty,  and  is  the  court  to  determine  when  he  pleads  guilty  that  he  is 
guilty  of  murder  in  the  first  degree  and  sentence  him  to  be  hanged  without  the  interven- 
tion of  a  jury? 

Mr.  Braxton:    I  think  that  is  the  provision  of  the  statute  now,  sir,  strange  to  say. 

Mr.  Pettit:  Everybody  knows,  sir,  that  the  statute  now  is  that,  when  a  jury  brings 
in  a  verdict  of  murder  in  the  first  degree,  the  court  passes  judgment;  but  I  have  never 
yet  heard  of  any  prisoner  coming  in  and  pleading  guilty  of  murder  in  the  first  degree.  I 
venture  to  say  that  there  can  scarcely  be  a  case  anyv/here,  if  the  accused  is  a  sane  man, 
in  which  such  a  plea  is  put  in. 

Mr.  Braxton:    I  wish  to  call  attention  to  this  section  of  the  Code: 

If  a  person  indicted  of  murder  be  found  by  the  jury  guilty  thereof,  they  shall  in  their 
verdict  find  whether  he  is  guilty  of  murder  in  the  first  or  second  degree. 

That  far  it  coincides  with  your  own  view  of  it? 
Mr.  Pettit:    Yes,  sir. 

Mr.  Braxton:  "If  the  accused  confess  the  indictment  to  be  true,  the  court  shall  exam- 
ine the  witnesses  and  determine  the  degree  of  the  crime  and  give  punishment  accord- 
ingly." I  confess  that  there  is  a  perfect  anomaly  in  the  law,  and  I  thought  probably  it 
had  escaped  the  gentleman's  attention.  I  want  to  say  to  him  that  this  has  been  here 
since  prior  to  the  Code  of  1819. 

Mr.  R.  Walton  Moore:    And  it  is  used  very  often. 

Mr.  Braxton:  I  do  not  know  how  often  it  has  been  used.  Fortunately,  in  my  coun- 
try there  have  been  very  few  men  hung. 

Mr.  Pettit:  I  am  surprised  to  find  it  there,  but  I  think  still  you  can  find  no  record  in 
this  State  of  any  court  having  passed  sentence  upon  a  man  and  of  his  having  been  hanged 
without  the  intervention  of  a  jury. 

Mr.  R.  AValton  Moore:  I  wish  to  say  to  my  friend  from  Fluvanna  that  twice  in  my 
own  county,  while  the  present  President  of  the  Court  of  Appeals  was  holding  the  Circuit 
Court,  there  was  a  plea  of  guilty  upon  a  homicide  indictment,  and  the  judge  proceeded  to 
hear  the  case  without  the  assistance  of  a  jury.  In  each  instance  he  fixed  the  punishment 
at  confinement  in  the  penitentiary  for  a  long  term.  The  statute  which  is  now  being 
criticised  and  which  has  been  read  by  the  gentleman  from  Augusta,  has  been  used  to  that 
extent  in  my  own  county,  and  I  think  it  has  been  used  elsewhere  in  my  section  of  Vir- 
ginia. 

Would  it  not  perhaps  be  best  to  ascertain  exactly  how  the  section  now  stands? 
The  Chairman:    The  Secretary  will  read  the  section  as  amended. 
The  Secretary  read  as  follows: 

8,  That,  in  all  capital  or  criminal  prosecutions,  a  man  hath  a  right  to  demand  the 
cause  and  nature  of  his  accusation,  to  be  confronted  with  the  accusers  and  witnesses,  to 
call  for  evidence  in  his  favor,  and  to  a  speedy  trial  by  an  impartial  jury  of  his  vicinage, 
without  whose  unanimous  consent  he  cannot  be  found  guilty;  nor  shall  any  person  be 
tMice  put  in  jeopardy  for  the  same  offence;  nor  can  he  be  compelled  to  give  evidence 
against  himself;  that  no  man  be  deprived  of  his  life  or  liberty,  except  by  the  law  of  the 
land,  or  the  judgment  of  his  peers.  But  upon  a  plea  of  guilty  by  the  accused  in  person, 
or  with  the  consent  of  both  parties  entered  of  record,  in  the  presence  of  the  accused, 
the  court  may  hear  and  determine  any  criminal  case  without  the  intervention  of  a  jury; 
and  the  General  Assembly  may  by  law  provide  for  the  trial,  by  justices  of  the  peace,  with- 
out a  jury,  of  a  man  accused  of  any  criminal  offence  not  punishable  by  death  or  confine- 
ment in  the  penitentiary,  but  in  all  such  cases  the  General  Assembly  shall  preserve  the 
right  of  the  accused  to  an  appeal  and  trial  by  jury  in  the  Appellate  Court. 

Mr.  Waddill:    I  move  to  strike  out  the  words: 
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But  upon  a  plea  of  guilty  by  the  accused,  or  with  his  consent  entered  of  record,  the 
court  may  hear  and  determine  any  criminal  case  without  the  intervention  of  a  jury. 

And  to  insert  in  lieu  thereof  the  following: 

But  upon  a  plea  of  not  guilty  by  the  accused  in  any  case  where  the  punishment  may 
not  be  death,  on  his  motion  entered  of  record  if  he  has  counsel,  the  court  may  hear  the 
evidence  and  determine  his  guilt  or  innocence  without  the  intervention  of  a  jury;  and  if 
accused  plead  gtiilty,  the  cotirt  may,  without  the  intervention  of  a  jury,  hear  the  evi- 
dence and  fix  his  punishment. 

My  opinion  is  that  in  a  case  involving  death  the  privilege  otight  not  to  be  allowed  of 
selecting  the  court  for  the  trial.  It  ought  not  to  be  delegated  to  a  court.  It  is  a  respon- 
sibility which  no  judge  will  care  to  take,  and  I  do  not  think  the  prisoner  ought  to  be 
asked  to  consent.  He  must  make  the  motion,  and  that  motion  should  only  be  made  when 
he  has  counsel.  If  he  comes  into  court  and  has  no  counsel,  he  should  not  be  allowed  to 
plead  guilty.  I  think  the  Commonwealth's  attorney  ought  not  to  consent  to  a  selection 
of  the  court.  I  do  not  think  the  prisoner  ought  to  be  asked  to  consent  to  have  the  cotirt 
try  him.  He  ought  to  take  the  affirmative,  he  ought  to  make  the  motion,  and  he  ought 
not  to  be  allowed  to  make  the  motion  unless  he  has  counsel.  Of  course,  if  he  pleads  guilty 
I  do  not  care.  I  think  then  the  court  can  go  on  and  fix  the  punishment  without  the  inter- 
vention of  a  jury.  That  is  my  idea,  and  I  have  no  objection  to  that  course  in  such  a  case, 
but  it  does  strike  me  that  the  court  ought  not  to  be  selected  to  try  a  man  where  the  ques- 
tion is  life  or  death.  It  is  putting  too  great  a  responsibility  on  one  man.  and  such  a 
responsibility  as  no  judge  would  care  to  take. 

On  motion  of  Mr.  Barnes,  the  Committee  rose,  and  the  Convention  adjourned  until 
to-morrow,  Tuesday,  September  10,  1901,  at  12  o'clock  meridian. 


TUESDAY,  September  10,  1901. 

The  Convention  met  at  12  o'clock  M. 

Prayer  by  Rev.  C.  L.  Bane,  of  Charlottesville. 

On  motion  of  Mr.  Green,  the  Convention  resolved  itself  into  Committee  of  the  Whole 
upon  the  report  of  the  Committee  on  Preamble  and  Bill  of  Rights.  Mr.  TtirnbtiU  in  the 
chair. 

The  Chairman:  The  question  before  the  Committee  is  on  the  adoption  of  section  8 
of  the  Bill  of  Rights. 

Mr.  Green:  Mr.  Chairman,  at  a  meeting  of  the  Committee  on  Preamble  and  Bill  of 
Rights  this  morning  the  numerous  amendments  and  substitutes  for  a  portion  of  section  8 
were  considered.  The  committee  agreed  to  accept  certain  of  the  suggestions  which 
seemed  to  them  to  be  most  reasonable  and  very  proper,  and  I  have  embodied  that  section 
now  with  the  amendments  accepted  by  the  Committee  into  another  section.  I  have  writ- 
ten it  out  in  full,  and  I  ask  leave  to  substitute  it  for  the  one  that  is  now  in  the  report. 

The  Secretary  read  as  follows: 

8.  That  in  all  capital  or  criminal  prosecutions,  a  man  hath  a  right  to  demand  the 
cause  and  nature  of  his  accusation,  to  be  confronted  with  the  accusers  and  witnesses,  to 
call  for  evidence  in  his  favor,  and  to  a  speedy  trial  by  an  impartial  jury  of  his  vicinage, 
without  whose  unanimous  consent  be  cannot  be  found  guilty;  nor  shall  any  person  be 
twice  ptit  in  jeopardy  for  the  same  offence;  nor  can  he  be  compelled  to  give  evidence 
against  himself;  that  no  man  be  deprived  of  his  life  or  liberty,  except  hy  the  law  of  the 
land,  or  the  judgment  of  his  peers.  But  upon  a  plea  of  guilty  by  the  accused  in  person, 
or  without  a  plea  of  guilty  with  the  consent  of  the  accused  and  of  the  Commonwealth 
entered  of  record,  the  court  may  hear  and  determine  anj^  criminal  case  without  the  inter- 
vention of  a  jury;  and  the  General  Assembly  may  by  law  provide  for  the  trial,  by  a 
justice  of  the  peace,  without  a  jury,  of  persons  accused  of  criminal  offences  not  punish- 
able by  death  or  confinement  in  the  penitentiary,  but  in  all  such  cases  the  General  As- 
sembly shall  preserve  the  right  of  the  accused  to  an  appeal  and  trial  by  jury  in  the 
appellate  court. 
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Mr.  Pettit  moved  to  strike  out  the  words: 


But  upon  a  plea  of  guilty  by  the  accused  in  person,  or  without  a  plea  of  guilty  with 
the  consent  of  the  accused  and  of  the  Commonwealth  entered  of  record,  the  court  may 
hear  and  determine  any  criminal  case  without  the  intervention  of  a  jury. 

Mr.  Pettit:  It  is  a  substitute  for  the  last  clause  of  the  sentence,  not  for  the  whole. 
The  substitute  applies  to  the  last  clause  and  not  to  the  provision  to  which  I  offer  this 
amendment. 

Now,  Mr.  Chairman,  this  is  a  very  important  question  that  the  Convention  is  now 
called  upon  to  decide.  It  is  one  of  the  most  important,  I  think,  that  can  come  before  this 
Convention. 

It  is  proposed  by  this  section  to  emasculate  a  tribunal  that  has  served  well  its  pur- 
poses for  the  last  two  or  three  hundred  years.  It  is  proposed  to  declare  that  what  is  as- 
serted in  the  previous  sentence  in  the  section  is  a  false  proposition.  It  is  proposed  to 
deny  to  any  prisoner  the  right  to  a  trial  by  a  jury  in  any  case. 

It  may  be  said,  and  it  will  be  said,  and  it  is  so  argued,  that  the  prisoner  may  relin- 
quish this  right;  but  as  has  been  well  said  by  m.en  who  have  had  much  experience  in  jury 
trials,  the  prisoner,  if  without  counsel,  is  not  in  a  condition  of  mind  to  be  able  to  deter- 
mine what  he  ought  to  do  under  the  circumstances  surrounding  him.  He  may  have  been 
brought  occultly,  it  may  be,  to  believe  that  if  he  comes  forward  and  puts  in  a  plea  of 
guilty  it  will  be  better  for  him  that  the  court  should  pass  upon  the  degree  of  the  crime 
with  which  he  is  charged,  than  that  a  jury  of  the  country  should  have  the  power  so  to 
pass  upon  it.  I  think  that  the  alteration  which  has  been  made  in  this  sentence,  instead 
of  improving  it  renders  it  more  objectionable.  "But  upon  a  plea  of  guilty  by  the  ac- 
cused in  person,  or  without  a  plea  of  guilty  with  the  consent  of  the  accused  and  of  the 
Commonwealth  entered  of  record,  the  court  may  hear  and  determine,"  etc. 

So  a  prisoner  may  come  into  court  and  plead  not  guilty,  and  this  provision  says  that 
the  court  in  that  event,  with  his  consent,  may  pass  upon  the  question  of  his  guilt  or 
Innocence. 

Now,  sir,  I  think  that  the  opinions  of  the  men  of  the  past  who  have  adhered  with 
unwavering  determination  to  this  ancient  trial  by  jury  are  entitled  still  to  some  respect, 
and  while  I  may  not  be  able  in  anything  that  I  can  say  to  have  much  influence  upon  the 
members  of  the  Convention,  I  beg  to  call  the  attention  of  the  Convention  to  the  opinions 
and  sentiments  and  declarations  of  some  of  the  most  distinguished  lawyers  in  the  United 
States.  I  refer  first  to  what  Jeremiah  S.  Black  said  in  arguing  a  case  before  the  Supreme 
Court  of  the  United  States.    He  said: 

"I  do  not  assert  that  the  jury  trial  is  an  infallible  mode  of  ascertaining  truth.  Like 
everything  human,  it  has  its  imperfections.  I  only  say  that  it  is  the  best  protection  for 
innocence  and  the  surest  mode  of  punishing  guilt  that  has  yet  been  discovered.  It  has 
borne  the  test  of  longer  experience,  and  borne  it  better,  than  any  other  legal  institution 
that  ever  existed  among  men.  England  owes  more  of  her  freedom,  her  grandeur,  and 
her  prosperity  to  that  than  to  all  other  causes  put  together.  It  has  had  the  approbation 
not  only  of  those  who  live  under  it,  but  of  great  thinkers  who  looked  at  it  calmly  from  a 
distance  and  judged  it  impartially.  Montesquieu  and  De  Tocqueville  speak  of  it  with  an 
admiration  as  rapturous  as  Coke  and  Blackstone.  Within  the  present  century  the  most 
enlightened  States  of  continental  Europe  have  transplanted  it  into  their  countries;  and 
no  other  people  ever  adopted  it  once  and  were  afterwards  willing  to  part  with  it." 

Mr.  Hunton:  As  I  understand  the  effect  of  the  amendments  offered  by  the  gentle- 
man from  Fluvanna,  if  they  are  both  adopted  it  would  leave  section  8  exactly  as  it  now 
Is  in  the  report  of  the  minority. 

Mr.  Pettit:    Yes,  sir;  and  as  it  has  been  since  1776. 

Mr.  Barbour:  May  I  interrupt  the  gentleman  for  a  moment?  He  is  mistaken  in 
stating  that  it  would  leave  it  as  it  has  been  since  177G. 

Mr.  Pettit:  Except  that  the  word  "ancient"  has  been  stricken  out,  and  I  want  to 
move  to  insert  that  word. 
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:\Ir.  Barbour:  You  will  find  Thar  these  words  have  been  placed  there  by  a  vote  of  the 
people  of  this  State,  taken  within  the  last  ten  years: 

But  the  General  Assembly  may.  by  law.  provide  for  the  trial  otherwise  than  by  a 
jury,  of  a  man  accused  of  a  criminal  offence  not  punishable  by  death  or  confinement  in 
the  penitentiary. 

:\Ir.  Green:    That  is  in  the  tenth  section  of  the  present  Bill  of  Rights. 
.Mr.  Barbotir:    That  is  a  part  of  the  present  Constittition. 

Mr.  Pettit:  I  understand,  sir.  that  one  of  the  greatest  lawyers  of  this  State  doubted 
whether  that  act  was  ever  constittitionally  passed.  Judge  Burks,  in  discussing  it  very 
soon  after  the  decision  of  the  cotirt,  in  a  similar  case.  I  believe,  said  that  he  doubted 
whether  that  amendment  had  ever  been  properly  enacted,  and  whether  it  was  the  law  of 
the  land,  but  he  said  that  if  it  were  the  law  of  the  land  it  ought  not  to  be:  that  it  was  a 
step  backward;  and  he  made  use  of  the  expression  that  if  this  tampering  with  the  jury 
system  is  to  go  on — that  is  not  his  expression  exacth' — '"God  save  the  Commonwealth." 
These  words  were  used  by  him  in  commenting  upon  that  amendment. 

Now.  Mr.  Joseph  H.  Choate  in  an  address  delivered  before  the  American  Bar  Asso- 
ciation in  1S9S,  discussed  this  question  m  a  manner  of  course  much  abler  than  I  can.  and 
I  ask  permission  to  read  from  him.  He  referred  to  the  fact  that  Zolo  had  recently  by  a 
farce  of  a  trial  before  a  jury  in  France  been  convicted,  and  that  he  had  escaped  the  pun- 
ishment imposed  by  taking  French  leave  of  the  Republic.    He  said: 

Recurring  then  to  the  more  strictly  professional  objects  of  our  meeting,  and  select- 
ing a  topic  pertaining  to  the  science  of  jurisprudence,  which  this  association  was  or- 
ganized to  promote.  I  have  thought  that  you  would  indulge  me  for  a  brief  hotir  in  con- 
•sidering  a  subject  to  which  I  could  bring  at  least  the  results  and  convictions  of  a  large 
experience,  and  which  I  have  greath*  at  heart — a  subject  so  trite  that  perhaps  nothing 
new  can  be  said  about  it.  which  has  been  more  discussed  than  any  other,  btit  which  yet 
remains  a  subject  of  ever  fresh  and  vital  interest  to  every  American  lawyer  and  citizen — 
the  trial  by  jtiry. 

Since  yoti  last  met  a  thrilling  event  of  prime  importance  in  its  relations  to  jtiris- 
prudence  has  occurred  in  France  which  must  have  arrested  the  attention  of  every 
thoughtful  observer,  and  have  led  especially  those  sagacious  theorists  who  have  never 
tired  of  denouncing  trial  by  jury,  and  those  experimental  philosophers  and  legislators 
who  are  always  seeking  to  limit  or  to  mutilate  it,  or  tamper  with  it  in  some  way  or 
other,  to  reconsider  the  matter  and  to  think  once  more  whether  we  should  not  do  better 
to  let  it  alone,  or  only  sustain  and  improve  it  so  as  to  preserve  it  inviolate,  as  the  Con- 
stitution of  the  United  States  and  those  of  most  of  the  States  requires. 

I  do  not  appeal  to  mere  sentiment  or  popular  prejudice  in  defence  of  this,  which 
I  believe  to  be  the  best  metliod  yet  devised  for  the  determination  of  disputed  questions 
of  fact  in  the  administration  of  jtistice.  There  is  no  need  of  stich  appeals — and  if  I  were 
weak  enough  to  resort  to  them,  thev  would  be  wasted  upon  an  assemblage  of  lawvers 
like  this. 

The  truth  is.  hov.-ever.  that  the  jury  system  is  so  fixed  as  an  essential  part  of  otir 
political  institutions;  it  has  proved  itself  to  be  such  an  invaluable  security  for  the  enjoy- 
ment of  life,  liberty  and  property  for  so  many  centuries;  it  is  so  justly  appreciated  as  the 
hest  and  perhaps  the  only  known  means  of  admitting  the  people  to  a  share,  and  main- 
taining their  wholesome  interest,  in  the  administration  of  justice:  it  is  such  an  indis- 
pensable factor  in  educating  them  in  their  personal  and  civil  rights:  it  affords  such  a 
•school  and  training  in  the  law  to  the  profession  itself;  and  is  so  embedded  in  our  Con- 
stitutions which,  as  I  have  said,  declare  that  it  shall  remain  forever  inviolate,  reqtiiring 
a  Convention  or  an  amendment  to  alter  it — that  there  can  be  no  substantial  ground  for 
fear  that  any  of  us  will  live  to  see  the  people  consent  to  give  it  up. 

For  the  trial  of  persons  charged  with  crimes.  I  do  not  believe  that  any  material 
alteration  of  its  character  will  ever  be  thought  of.  It  is  so  much  better  that  ten  guilty 
men  should  escape  than  that  one  innocent  man  should  suffer.  In  truth,  in  these  days 
of  multiplied  statutory  crimes  and  misdemeanors,  a  large  majority  of  guilty  men  do 
escape  by  not  being  found  out.  by  not  being  accused,  by  not  being  brought  to  trial  after 
indictment,  and  largely,  too.  by  setting  aside  the  verdict  by  courts  of  appeals,  so  that  our 
established  public  policy  seems  to  lean  against  any  harsh  or  rigid  or  arbitrary  application 
of  the  criminal  laws. 

But  accepting,  as  we  mtist.  the  rule  that  the  defendant's  gtiilt  must  be  established 
beyond  all  reasonable  doubt  before  he  can  be  convicted,  it  is  hard  to  see  how,  as  long  as 
three,  or  two,  or  one  honest  man  on  the  jury  has  a  reasonable  doubt,  the  prisoner  can 
justly  be  deprived  of  the  benefit  of  it  without  destroying  our  cardinal  rule.    But  the  in- 
22 — Const.  Debs. 
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superable  answer  to  any  change,  so  far  as  criminal  trials  are  concerned,  is  the  question 
what  substitute  will  you  provide — and  none  has  ever  been  suggested  that  would  command 
the  approval  of  lawyers  or  of  laymen. 

Of  course,  we  all  understand  that  this  great  lawyer  was  referring  to  the  ancient  jury 
and  the  ancient  trial  by  jury,  a  j^ry  composed  of  twelve  intelligent  and  honest  citizens 
of  the  vicinity.  As  Mr.  Black  said  in  his  remarks,  the  jury  is  not  only  the  best  tribunal 
for  determining  upon  the  degree  of  guilt  of  the  prisoner,  but  it  is  also  the  best  tribunal 
to  determine  whether  he  is  guilty  at  all. 

Now  the  proposed  amendment  of  the  section  gives  the  judge  of  the  court  the  power 
to  determine  upon  the  guilt  or  innocence  of  the  prisoner.  The  prisoner  may  not  plead 
guilty  even;  he  may  not  plead  at  all;  he  may  plead  not  guilty;  and  yet  by  this  provision 
the  judge,  if  the  prisoner  consents,  may  take  upon  himself  the  investigation  of  all  the 
testimony  and  the  determination  of  the  question  as  to  his  guilt  or  innocence. 

Now,  sir,  that  is  a  task  which  few  judges  would  like  to  undertake.  That  is  a  task 
which  I  am  opposed  to  our  imposing  upon  any  judge.  This  section  does  impose  the  duty 
upon  a  judge;  it  makes  it  imperative  upon  the  judge,  if  the  prisoner  consents,  to  ascer- 
tain, even  where  he  puts  in  the  plea  of  not  guilty,  whether  he  is  guilty  or  innocent,  to 
determine  upon  the  degree  of  his  crime,  and  to  punish  him  without  the  intervention  of  a 
jury.  I  say  that  is  a  most  astounding  departure  from  the  old  system  of  criminal  juris- 
prudence in  this  country,  and  I  may  say  in  all  civilized  countries. 

Then  Mr.  Choate  goes  on  to  refer  to  some  of  the  objections  that  are  made.  The  first 
one  he  refers  to  is  that  great  excitement  may  prevail  in  the  neighborhood  in  which  the 
crime  was  committed,  and  that  that  excitement  may  be  brought  to  bear  upon  a  jury  more 
readily  than  upon  a  court.  He  denies  that  proposition,  and  says  that  the  court  is  as 
likely  to  be  affected  by  any  such  influences  as  a  jury  would  be.  Then  he  refers  to  the 
objection  that  a  jury  in  a  criminal  case  may  sometimes  be  corrupted  by  bribery.  He  says 
that  that  danger  is  greatly  exaggerated,  and  that  in  the  course  of  his  long  practice  he 
never  knew  a  single  case  in  which  a  juror  had  been  bribed.   He  says: 

And  if  you  can  show  me  a  few  authentic  cases  of  such  infamy  in  the  jury  box,  I 
will  undertake  to  match  them  with  an  equal  number  of  similar  crimes  committed  by 
judges  who  have  been  properly  exposed  and  punished. 

No!  With  all  its  defects  and  faults,  which  cannot  be  denied  or  disguised,  there  is 
no  danger  of  trial  by  jury  in  criminal  cases  being  supplanted  in  the  confidence  of  the 
American  people,  nor  has  any  possible  substitute  for  it  ever  been  seriously  suggested. 

He  concludes  with  a  very  terse  remark: 

Give  us,  then,  competent  jurors,  able  judges  and  honest,  fearless  and  learned  advo- 
cates, and  trial  by  jury,  which  I  am  sure,  the  people  of  America  are  determined  to  main- 
tain, will  still  be  the  best  safeguard  of  their  lives,  their  liberties  and  their  property. 

Now,  sir,  I  submit  that  that  palladium  of  the  liberties  of  the  people  should  not,  even 
with  the  consent  of  the  accused,  be  stripped  from  him.  Mr.  Choate,  in  the  course  of  his 
speech,  referred  to  a  case  in  New  York  in  which  the  prisoner  had  consented,  one  juror 
having  been  taken  sick,  that  the  eleven  might  go  on  and  try  the  case,  and  in  which  a 
verdict  of  guilty  had  resulted.  Upon  appeal  or  writ  of  error  to  the  Court  of  Appeals,  that 
court  set  aside  the  verdict,  one  of  its  grounds  being  that  the  prisoner,  situated  as  he  was, 
ought  not  to  have  been  permitted  to  surrender  a  constitutional  right. 

The  amendment  was  rejected. 

The  Chairman:  The  Secretary  will  state  the  second  amendment  proposed  by  the 
gentleman  from  Fluvanna  (Mr.  Pettit). 

The  Secretary:    The  member  from  Fluvanna  moves  to  strike  out: 

And  the  General  Assembly  may  by  law  provide  for  the  trial  by  a  justice  of  the  peace, 
without  a  jury,  of  persons  accused  of  criminal  offenses  not  punishable  by  death  or  con- 
finement in  the  penitentiary,  but  in  all  such  cases  the  General  Assembly  shall  preserve 
the  right  of  the  accused  to  an  appeal  and  trial  by  jury  in  the  appellate  court. 
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And  to  insert  in  lieu  thereof  the  following: 

But  any  person  charged  with  a  misdemeanor  may,  upon  his  arraignment  before  a 
justice,  or  a  court,  waive  his  right  to  a  trial  by  jury,  and  submit  all  matters  of  fact  and 
law  to  the  justice,  or  the  court.  Such  waiver  shall  be  entered  of  record. 

The  amendment  was  rejected. 

Mr.  Waddlll:  Mr.  Chairman,  this  is  the  motion  of  the  gentleman  from  Norfolk  (Mr. 
Thom): 

But  upon  a  plea  of  guilty  by  the  accused  in  person,  and  with  his  consent,  or  without 
a  plea  of  guilty  with  the  consent  of  the  accused  and  of  the  Commonwealth  entered  of 
record,  the  court  may  decide,  etc. 

I  move  to  strike  out  all  after  the  word  "consent"  where  it  occurs  the  first  time,  and 
to  insert  in  lieu  thereof  the  following: 

Or  upon  a  plea  of  not  guilty  in  a  case  not  a  capital  one,  with  the  consent  of  the 
accused,  if  he  has  counsel,  and  of  the  Commonwealth  entered  of  record,  the  court  may 
hear. 

Mr.  Braxton:  Mr.  Chairman,  I  offer  as  a  substittite  for  the  amendment  proposed  by 
the  gentleman  from  Henrico  the  follovv-ing: 

Strike  out  all  that  part  of  section  S  beginning  with  the  Avords.  "But  upon  a  plea  of 
guilty,"  in  line  9,  down  to  the  words  "intervention  of  a  jury,"  in  line  12,  both  inclusive, 
and  insert  in  lieu  thereof  the  following,  which  I  read  from  the  third  page  of  the  Dispatch 
report : 

But  upon  a  plea  of  guilty  entered  in  person  by  the  accused  in  any  criminal  case,  and 
with  the  consent  of  the  Commonwealth's  Attorney  entered  of  record,  or  upon  the  consent 
of  the  accused  and  the  Comm.onwealth's  Attorney  entered  of  record,  in  the  presence  of 
the  accused,  in  prosectitions  for  offences  which  may  not  be  punishable  with  death  or  con- 
finement in  the  penitentiary,  the  court  may  in  its  discretion  hear  and  determine  such, 
criminal  case  without  the  intervention  of  a  jury. 

The  Chairman:  The  question  is  on  the  adoption  of  the  substitute  offered  by  the  gen- 
tleman from  Augusta. 

Mr.  Braxton:  Mr.  Chairman,  the  essential  difference  between  the  amendment  offered, 
by  the  member  from  Henrico  and  the  substitute  I  offer — I  say  the  essential  difference^ 
not  noticing  some  minor  differences — is  that  according  to  the  amendment  of  the  gentle- 
man from  Henrico,  the  court  has  the  right  to  try  a  case  without  the  intervention  of  a. 
jury  even  with  a  plea  of  not  guilty,  though  it  be  a  felony,  provided  it  is  not  a  capital: 
felony.  My  substitute  has  the  effect  of  providing  that  a  jury  cannot  be  waived,  where' 
there  is  a  plea  of  not  guilty,  in  any  case  of  felony.  Under  the  substitute  as  I  offer  it,  if 
the  accused  pleads  guilty,  he  may  waive  a  jury  trial  whether  it  be  a  felony  or  a  misde- 
meanor, but  if  the  accused  pleads  not  guilty  he  is  not  permitted  to  waive  a  jury  except  in 
misdemeanor  cases. 

In  other  words,  it  does  seem  to  me,  Mr.  Chairman,  that  it  is  placing  too  grave  a 
responsibility  on  any  one  man  to  require  him  to  hear  and  decide  the  controverted  facts  in. 
a  felony  case  as  well  as  to  fix  the  punishment.  So  far  as  I  have  been  able  to  ascertain, 
sir,  and  if  I  am  not  correct  in  my  formation  I  will  be  glad  to  be  corrected  by  smy  gentle- 
man who  knows  wherein  I  am  in  error,  there  has  been  but  one  State  in  the  Union  in 
which  the  accused  has  been  allowed  to  waive  a  jury  in  felony  cases  where  there  was  a 
plea  of  not  guilty. 

Mr.  R.  Walton  Moore:  I  will  say  to  the  gentleman  from  Staunton  that  if  he  will 
examine  the  case  of  Brown  vs.  Epps,  91  Virginia,  he  will  certainly  infer  from  what  our 
court  said  there  that  with  the  law  as  it  is  now  a  man  charged  with  a  felony  can  waive  a 
trial  by  jury.  I  will  say  to  him  further  that  in  the  State  of  Maryland,  to  which  he  alludes, 
so  far  as  I  am  able  to  ascertain  the  rule  has  worked  admirably  which  allows  the  judges 
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to  try  without  a  jury  felony  cases  where  the  parties  accused  of  crime  elect  that  the 
judges  shall  try  them. 

Mr.  Braxton:  As  to  the  case  of  Brown  vs.  Epps,  as  is  well  known,  there  is  a  great 
diversity  of  opinion.  I  think  it  was  a  misdemeanor  case,  and  if  so,  anything  that  the 
judge  said  there  about  felony  cases  was  obiter  dictum.  I  know  that  in  Maryland  for  a 
number  of  years  past  it  has  been  the  law  that  in  felony  cases,  although  there  be  a  plea  of 
mot  guilty,  the  accused  can  waive  a  trial  by  jury.  How  that  rule  has  v/orked  I  have  no 
personal  knov/ledge.  The  gentleman  from  Fairfax  says  he  has  been  informed  that  it  is 
satisfactory.  The  mere  fact  that  the  law  has  been  allowed  to  remain  upon  the  statute 
ttooks,  I  should  think,  would  be  prima  facie  evidence  that  it  is  satisfactory. 

But  I  call  the  attention  of  the  Committee  to  the  fact  that  there  is  but  one  State  in  all 
the  United  States  in  which  such  a  law  has  been  put  in  force  and  found  satisfactory.  In 
the  State  of  Connecticut,  shortly  after  such  a  law  went  into  effect  in  Massachusetts — and 
i  think  it  is  reasonable  to  suppose  it  was  in  copying  that  law- — a  similar  provision  was 
made,  whereby  the  accused  in  a  trial  where  there  was  a  plea  of  not  guilty  was  permitted 
to  waive  a  jury.    That  lasted  only  about  four  years,  when  it  was  abolished. 

In  the  case  of  State  vs.  Worden,  4G  Connecticut,  page  349,  the  court,  in  passing  upon 
a  case  of  that  sort,  said  it  was  true  that  under  the  law  as  it  then  stood  the  accused  had  a 
right  to  waive  a  trial  by  jury  in  a  felony  case,  but  the  court  very  greatly  condemned  that 
law  as  a  most  unwise  one,  and  it  was  shortly  afterwards  repealed,  and  its  re-enactment 
iias  never  since  been  attempted.    In  criticising  that  law  the  court  used  this  language: 

We  cannot  believe  that  it  is  wise  or  expedient  to  place  the  life  or  liberty  of  any  per- 
son accused  of  crime,  even  ly  his  own  consent,  at  the  dispctal  of  any  one  man,  or  two 
men,  so  long  as  man  is  a  fallible  being. 

It  was  argued  at  one  time  by  advocates  of  this  doctrine  that  the  old  maxim  volenti 
-non  fit  injuria  would  apply,  tut  the  court  in  a  Michigan  case  held  that  it  had  no  applica- 
tion to  a  criminal  tiial;  that  a  man  was  tried  in  a  criminal  case  in  i7ivito ;  that  it  was  no 
matter  of  contract  with  him  which  he  could  waive;  that  a  man  had  no  right  to  consent 
that  his  life  should  be  taken  from  him;  and  that  from  the  inception  to  the  end  of  crimi- 
nal cases  it  did  not  in  any  way  depend  upon  the  consent  of  the  accused,  which  was  after 
all  in  its  final  analysis  in  the  nature  of  a  contract  with  him.  In  commenting  on  that 
view  in  the  case  of  Hill  vs.  People,  in  IG  Michigan,  the  court  said: 

A  defendant  charged  with  crime  might  without  a  trial  enter  into  a  binding  contract 
with  the  prosecuting  attorney  (representing  the  State)  to  go  to  the  penitentiary  for  a 
certain  number  of  years  in  satisfaction  of  the  offence. 

The  court  uses  that  as  a  sort  of  recluctio  ad  ahsurdum.  If  he  can  consent  to  one  part 
of  it,  he  can  consent  to  the  other.  He  can  agree  that  he  need  not  be  indicted.  If  he  can 
agree  that  a  jury  need  not  tiy  him,  he  can  agree  that  the  judge  need  not  try  him,  and  by 
agreement  and  contract  with  the  Commonwealth's  attorney  consent  that  without  any 
trial  he  shall  be  sentenced  for  so  many  years  to  the  penitentiary.  Thompson  and  Meriam 
in  their  work  on  juries  also  condemn  the  same  idea  and  say: 

A  waiver  rests  upon  assent;  in  other  words,  when  reduced  to  final  analysis  upon  a 
contract,  a  criminal  proceeding  is  wholly  in  invitum  and  is  not  to  be  controlled  in  this 
manner. 

There  is  a  vast  difference,  Mr.  Chairman,  between  civil  and  criminal  juries.  A  man 
has  a  perfect  right  and  a  natural  right  to  waive  a  jury  in  a  civil  case.  He  can  waive  all 
trial  and  consent  to  arbitration,  but  he  could  not  make  any  such  agreement  in  a  criminal 
case  for  the  very  reasons  that  have  been  pointed  out. 

I  am  perfectly  willing  that  the  latter  part  of  clause  8,  providing  that  a  man  may  be 
tried  without  a  jury  before  a  justice  of  the  peace,  should  remain,  and  I  do  so  because  it 
provides  that  he  shall  in  every  case  have  the  right  of  appeal,  and  his  appeal  when  tried 
shall  be  tried  by  jury.    When  he  has  waived  the  jury  and  been  tried  by  the  judge  he  has 
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no  right  of  appeal,  except  to  the  Court  of  Appeals,  where  the  case  is  not  tried  de  novo,  but 
upon  the  record  as  it  has  been  made  out.  Exactly  what  weight  the  Court  of  Appeals 
would  attach  to  any  decision  of  this  one  man,  on  conflicting  evidence,  is  a  question  whictL 
has  not  yet  been  answered. 

Some  one  has  kindly  sent  me  what  I  take  to  be  the  latest  Constittition  of  ]\Iarylandy 
in  which  I  find  that  Article  XXI.  reads  as  follows: 

That  in  all  criminal  prosecutions  every  man  hath  a  right  to  he  informed  of  the  ac- 
cusation against  him;  to  have  a  copy  of  the  indictment,  or  charge,  in  due  time  (if  re- 
quired) to  prepare  for  his  defense;  to  be  allowed  cotmsel;  to  be  confronted  with  the  wit- 
nesses against  him;  to  have  process  for  his  witnesses;  to  examine  the  witnesses  for  and 
against  him  on  oath;  and  to  a  speedy  trial  by  an  impartial  jury,  without  whose  unani- 
mous consent  he  ought  not  to  be  found  guilty. 

I  do  not  know,  not  having  looked  into  the  matter,  but  I  would  assume  from  that  that 
the  law  in  Maryland  is  different  from  what  it  vs-as  when  a  man  cotild  waive  a  jury  triaL 
But  I  do  not  know  how  that  is. 

Mr.  R.  Walton  Moore:  If  my  friend  Avill  allow  me  to  interrupt  him.  I  think  the  fact 
is  that  it  is  recognized  in  Maryland  and  in  a  great  many  other  States  that  in  the  absence 
of  a  constitutional  provision,  the  accused  can,  if  he  elects  to  do  so,  waive  the  right  to  be 
tried  by  a  jury,  a  thing  that  is  not  permitted  to  him  in  the  United  States  courts  because 
of  the  provision  of  the  United  States  Constitution.  And  Avhile  I  am  on  my  feet,  if  the 
gentleman  will  allow  me  further,  in  the  case  of  Brown  vs.  Epps,  to  which  I  referred  a 
moment  ago  [I  now  have  the  report  before  me  J,  the  court  says: 

The  language  of  our  Bill  of  Rights  differs  from  each  and  both  of  these  provisions- 
Adverting  to  the  provisions  of  the  Federal  Constitution. 

It  does  not  declare  "the  trial  of  all  crimes  shall  be  by  jtiry;"'  it  does  not  declare  that", 
"the  accused  shall  enjoy  the  right  to  a  trial  by  an  impartial  jury,'"  btit  its  language  is 
"that  a  man  hath  a  right  to  a  speedy  trial  by  an  impartial  jury."    That  is,  he  has  a. 
iegal  claim  to  a  trial  by  a_^jury.    A  trial  by  a  jtiry  is  his  privilege.    The  existence  of  the 
presence  of  a  jury  is  not  made  a  jurisdictional  fact,  without  which  a  couit  is  not  duly/ 
organized  for  the  trial  of  criminals,  as  is  the  case  in  all  courts  of  the  United  States. 

Mr.  Y\'ysor:  I  want  the  gentleman  to  put  himself  on  record.  Is  he  in  favor  of  taking' 
a  man's  life  or  his  character  from  him  without  the  unanimous  verdict  of  a  jury? 

Mr.  R.  AValton  I\Ioore:  I  will  say  to  the  gentleman  from  Pulaski  that  I  do  not  think 
that  is  the  exact  oiiestion  we  are  considering.  He  leaA^es  one  important  factor  out  of 
view,  and  that  is  the  consent  of  the  defendant.  It  is  very  often  very  beneficial  to  him. 
that  a  jury  trial  shall  be  waived  and  that  the  issue  shall  be  passed  upon  by  the  judge. 

Mr.  Wysor:  Here  is  my  position,  if  the  gentleman  Vvull  allow  me  to  state  it:  I  am^ 
for  a  two-thirds  rule  against  corporations;  I  am  for  a  two-thirds  rule  in  the  cases  whichL 
I  mentioned  yesterday;  and  I  am  going  to  have  it.  if  I  can  get  it. 

Mr.  Braxton:  I  think  the  ]^Iaryland  law  must  have  been  changed  by  the  present  Con- 
stitution, which  I  have  read.  If  the  gentleman  from  Fairfax  knows  otherwise  I  should 
be  glad  to  be  corrected,  but  I  think  that  is  the  only  construction  that  can  be  ptit  upon  it^. 
and  if  that  be  true  it  can  hardly  be  the  lavv^  there  to-day. 

The  case  of  Brown  vs.  Epps  was  the  case  in  which  the  rtile  in  ]\Iiil9r  vs.  The  Com- 
monwealth was  reversed,  and  there  was  great  difference  of  opinion  as  to  the  sotmdness  of 
that  opinion,  and  there  still  is.  In  order  to  correct  that,  the  Constittition  of  this  State- 
was  amended  to  apply  to  misdemeanors  in  the  matter  referred  to  here,  and  I  think  what 
was  said  here  by  the  judge  was  ohiter  dictum,  a  dictum  which  has  not  been  generally  fol- 
lowed, and  is  regarded  as  of  doubtful  soundness. 

For  that  reason  I  voted  in  favor  of  the  amendment  offered  by  the  gentleman  fronE 
Fluvanna,  which  prevented  the  waiver  of  a  jury  in  any  criminal  cases  in  a  court  of 
record;  but  as  that  has  not  carried,  it  seems  to  me  the  next  best  arrangement  that  we- 
can  make,  and  as  far  as  I  should  be  willing  to  go,  is  to  allow  the  jury  to  be  waived  im 
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misdemeanor  cases  where  there  is  a  plea  of  not  guilty,  and  in  both  misdemeanor  and 
felony  cases  where  there  is  a  plea  of  guilty. 

But  I  cannot  think  it  wise,  when  a  man  is  charged  with  a  felony,  the  punishment 
for  which  may  be  either  to  hang  hira  or  to  send  him  to  the  penitentiary,  that,  when  he 
comes  into  court  and  solemnly  denies  that  he  is  guilty  of  a  felony,  and  when  the  determi- 
nation of  that  question  may  involve  very  complicated  and  extended  statement  of  facts,  he 
should  be  allowed  to  waive  a  jury  trial  and  leave  it  to  one  man,  the  judge  to  say  whether 
or  not  he  is  guilty  of  the  offence  with  which  he  is  charged  and  which  he  vehemently 
denies.  If  he  comes  forward  and  admits  his  guilt  and  it  is  merely  left  to  the  judge  to  fix 
the  punishment,  that  is  all  right;  if  it  is  a  misdemeanor,  the  consequences  are  not  so 
serious,  and  I  am  willing  to  make  that  concession;  but  I  do  urge  upon  this  committee  to 
think  well  and  seriously  before  it  determines  to  depart  so  far  from  the  law  of  our  coun- 
try, and  which  has  been  the  law  from  time  immemorial,  in  making  an  experiment  which, 
so  far  as  I  know,  has  never  been  made  in  the  United  States,  except  in  the  instances  which 
I  have  mentioned  and  wherein  it  has  been  abandoned,  as  to  say  that  in  any  case  any  on© 
man  should  be  allowed,  with  the  consent  of  anybody  under  Heaven,  to  take  upon  himself 
the  responsibility  of  saying,  on  a  complicated  and  disputed  state  of  facts,  that  one  of  his 
fellow-men  has  been  guilty  of  a  felony  and  sentence  him  to  be  hanged.  I  understand  my 
friend  from  Henrico  agrees  with  me  so  far  as  capital  cases  are  concerned,  and  I  hope  he 
will  agree  with  me  so  far  as  all  felony  cases  are  concerned. 

Now,  Mr.  Chairman,  what  is  the  inducement  and  the  temptation  to  us  to  depart  in 
felony  cases  from  the  jury  trial,  which  has  always  been  called  the  very  palladium  of  our 
liberty?  It  is  the  paltry,  the  pitiful  excuse  of  saving  to  the  great  State  of  Virginia  the 
miserable  little  cost  of  paying  a  jury.  Sir,  such  things  should  not  be  weighed  in  the 
balance  against  the  lives  and  liberties  of  our  people. 

Mr.  Walker:  It  occurs  to  me  that  it  would  not  even  save  that  expense.  We  cannot 
Ivnow  in  advance  that  the  prisoner  is  going  to  plead  guilty,  and  the  jury  has  to  be  sum- 
moned whether  it  is  used  or  not. 

Mr.  Braxton:  That  is  a  very  good  point.  Y\^e  should  even  fail  to  accomplish  that 
saving.  But  if  we  were  certain  of  accomplishing  it,  can  it  be  possible  that  we  so  value 
■dollars  and  cents  as  to  abolish  a  rule  of  the  antiquity  and  the  importance  of  this  one 
imerely  to  save  so  paltry  a  figure  to  this  Commonwealth  that  it  would  not  operate  to 
-reduce  any  one  man's  taxes  a  thousandth  part  of  one  per  cent.? 

I  think,  Mr.  Chairman  and  gentlemen,  that  it  is  a  grave  mistake  to  allow  juries  to 
"be  waived  in  felony  cases.  The  amendment  as  offered  by  the  Committee,  I  understand, 
not  only  says  that  the  judge  may  try,  but  it  makes  it  obligatory  upon  him,  for  if  I  under- 
stood the  Chairman  of  the  Committee  correctly,  he  stated  that  "may"  as  used  in  that 
Teport  was  intended  to  mean  "must."  I  would  suggest  that  it  ought  to  say  "must"  if  it 
meant  it,  because  when  the  word  "may"  does  mean  "must"  and  when  it  does  not  is  a 
^natter  of  great  difficulty,  and  it  seems  to  me  it  is  unwise  to  put  that  ambiguity  in  the 
section. 

But  taking  it  as  it  was  intended,  to, mean  "must,"  what  have  you  presented  to  you? 
A  conscientious  judge,  with  the  ordinary  feelings  of  humanity  in  his  breast,  by  the  folly 
for  the  perverseness  of  an  accused  person,  is  reduced  to  the  position  of  taking  upon  him- 
tself  the  full  responsibility  of  hearing  evidence,  contradictory  evidence,  for  days  at  a  time, 
and  determining  upon  the  life  of  a  fellow-man  and  sentencing  him  to  be  hanged,  without 
a,ny  man  on  earth  to  advise  with  or  to  share  the  responsibility. 

I  am  no  guardian  of  other  men's  consciences  or  feelings,  but  it  does  seem  to  me  that 
7B.  man  with  the  proper  feelings  which  ought  to  actuate  a  judge  would  resign  his  position 
iDefore  he  would  undertake  such  a  responsibility.  Any  man  whose  feelings  are  so  callous, 
who  has  so  little  of  the  milk  of  human  kindness  in  him,  who  has,  if  I  may  so  term  It,  the 
serve  deliberately  to  inquire  into  the  guilt  or  innocence  of  a  fellow-man  and  on  his  own 
5Sole  responsibility  take  his  life  from  him,  I  say  that  man,  in  my  judgment,  is  not  fit  to  be 
^  judge;  and  yet  you  put  him  in  that  alternative.  Whatever  he  may  feel  about  it,  how- 
csver  he  may  think,  under  the  section  as  offered  by  the  Committee,  he  rs  bound  either  to 
sresign  or  by  himself  to  try  that  man  for  his  life. 
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Mr.  Chairman,  it  is  a  great  advantage  for  a  man  to  consult  with  other  men  in  such 
cases,  it  matters  not  how  little  the  other  man  knows.  The  mere  effort  of  the  man  himself 
in  talking  over  the  case  and  explaining  it  to  his  associates  clarifies  his  own  mind  and  fre- 
quently brings  to  his  attention  questions  which,  if  he  had  no  one  with  whom  to  discuss 
the  matter,  might  have  escaped  him.  And  yet  you  say  that  that  man,  without  the  assist- 
ance of  a  human  being,  because  a  judge  charged  with  such  a  duty  would  never  call  any 
person  into  his  confidence,  without  a  chance  to  exchange  ideas  with  a  human  being  in  the 
world,  running  the  risk  of  having  overlooked  some  evidence  or  of  having  given  the  wrong 
weight  to  it,  must  take  upon  his  own  soul  the  responsibility  of  taking  another  man's  life 
from  him.  I  say,  sir,  that  it  is  unfair  to  the  judiciary,  and  it  ought  not  to  be  done,  and  I 
think,  sir,  that  when  it  comes  not  to  taking  a  man's  life,  but  doing  what  to  many  men  is 
worse  than  taking  their  life — sending  them  to  the  penitentiary — a  judge  with  proper  feel- 
ing would  give  up  his  office  before  he  would  undertake  that  responsibility. 

Mr.  R.  AValton  Moore:  Does  the  gentleman  from  Augusta  confine  his  argument 
altogether  to  homicide  cases?  Does  he  think  a  jtidge  would  shrink  from  determining 
other  felonies  without  the  assistance  of  a  jury?  "Would  he  not  be  willing  to  take  the 
amendment  offered  by  the  gentleman  from  Henrico  CMr.  Waddill)  and  allov^-  the  judge 
to  act  alone,  without  a  jury,  in  other  felony  cases?  For  instance,  does  the  gentleman 
from  Augusta  think  that  any  judge  in  this  Commonwealth  would  shrink  from  the  trial 
of  a  man  charged  with  assault  with  intent  to  kill,  or  with  breaking  into  somebody's  hen- 
house and  committing  larceny?  Does  lie  conceive  that  there  can  be  found  in  the  Com- 
monwealth a  judge  who  would  hesitate  for  one  moment  to  try  all  cases  of  that  character 
vrithout  the  aid  of  a  jury? 

:\Ir.  Braxton:  Mr.  Chairman,  I  think  we  can  readily  cite  cases  of  felony  where  the 
evidence  is  so  plain  that  men  could  not  differ  about  it,  and  in  which  it  would  be  possible 
that  a  judge  might  say,  "This  case  is  so  plain  I  will  not  hesitate  to  convict  the  defend- 
ant." But  we  cannot  pick  out  those  cases;  and  I  tell  you,  sir,  where  there  is  a  plea  of 
not  guilty,  very  often  it  vrill  occur,  and  probably  most  times  it  will  occur,  that  the  evi- 
dence is  most  conflicting,  and  it  is  with  the  utmost  difficulty  that  even  men  on  the  jtiry, 
who  have  one  another's  memory  to  depend  upon  as  to  what  the  evidence  is,  who  can 
compare  their  own  view  of  what  the  evidence  was  with  the  views  of  others,  who  can  con- 
fer together  and  discuss  it,  can  determine  what  are  the  real  facts  established  by  the 
evidence  in  a  criminal  case.  Yet  it  is  proposed  to  say  that  the  judge  shall  do  that;  and 
if  it  is  a  felony  case  at  all,  it  may  be  a  felony  that  would  send  the  prisoner  to  the  peni- 
tentiary for  twenty  years,  or,  as  is  now  proposed,  I  believe,  in  some  cases  for  life. 

You  cannot  discriminate  and  say  if  it  is  a  plain  case  the  judge  shall  try  it  and  if  it  is 
complicated  the  judge  shall  not  try  it.  The  only  tiling  you  can  do  is  to  say  he  shall  have 
a  right  to  try  all  felony  cases  or  no  felony  cases.  I  earnestly  trust  it  Avill  be  the  opinion 
of  this  Committee  that  it  is  going  too  far  in  the  way  of  reform,  a  reform  that  has  not 
generallj^  been  called  for,  a  reform  that  I  do  not  believe  the  people  would  appreciate  or 
want,  to  say  that  in  all  of  these  cases  the  jury  shall  be  dispensed  with.  The  man  who  is 
charged  with  the  offence  is  frequently  an  ignorant  man,  and  he  does  not  appreciate  the 
Importance  of  a  jury  to  try  his  case.  He  may  be  deceived.  As  the  gentleman  from  Flu- 
vanna has  stated,  it  may  have  been  suggested  to  him  that  it  is  best  for  him  to  agree  that 
the  judge  shall  try  his  case. 

It  might  lead  to  a  great  many  very  difficult  questions.  The  doctrine  of  once  in 
jeopardy  is  now  pretty  well  established.  Wh.en  will  a  man  be  once  in  jeopardy  who 
waives  his  jury  trial  and  is  tried  before  a  judge?  That  is  a  question  which  will  bring  up 
a  great  deal  of  confusion  with  it.  The  man  may  have  counsel  and  he  may  not  have  coun- 
sel, and  if  he  has  counsel  they  may  advise  him  unwisely.  If  it  is  counsel  assigned  to  him, 
nine  times  out  of  ten  it  is  some  young  fledgling  of  the  bar  who  has  probably  never  tried 
a  case  in  his  life,  and  yet  upon  the  strength  of  such  advice  or  no  advice  this  man  is  sup- 
posed to  waive  the  jury  and  compel  the  judge  to  try  him  in  any  felony  case,  however 
complicated  the  facts  and  however  difficult  and  however  serious  the  consequences  may  be. 

One  word  more  and  I  shall  be  through.  We  constantly  hear  the  jury  system  run 
down.    It  is  said  that  it  has  outlived  its  usefulness;  that  it  does  not  suit  modern  condi- 
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tions.  I  myself  am  an  advocate  of  modification  in  the  jury  system  as  applied  to  civil 
cases.'  But,  sir,  every  advocate  whom  I  have  read  on  the  subject,  every  man  who  pro- 
poses a  modification  of  the  system  in  civil  cases  is  very  particular  to  say  that  it  should 
be  preserved  intact  in  all  criminal  cases. 

What  is  the  effect  of  this  thing  but  to  be  an  opening  wedge  to  accustom  the  people  ta 
getting  along  without  criminal  juries,  to  get  them  used  to  the  trial  of  their  cases  by  a 
judge  like  they  do  in  France  to-day?  I  think,  sir,  the  whole  tendency  of  it  is  to  weaken, 
to  break  down,  to  discredit  the  jury  system  as  it  exists  in  this  country.  I  am  willing  to 
make  the  concession  to  those  who  want  to  make  innovations  so  far  as  misdemeanors  are 
concerned,  because  they  are  not  important;  I  am  willing  to  let  them  waive  a  jury  where 
the  man  pleads  guilty  and  there  is  practically  nothing  to  do  but  fix  the  punishment;  but 
I  do  call  a  halt,  and  I  do  earnestly  protest  against  any  system  which  will  permit  a  jury 
to  be  waived  in  any  felony  case  where  the  life  or  the  liberty  of  the  accused  person  is  at 
stake,  on  a  state  of  alleged  facts,  the  existence  of  which  he  is  there  to  deny  and  protest 
against. 

Mr.  Thornton:  Before  the  gentleman  takes  his  seat  I  should  like  to  ask  him  one 
question.  Unfortunately  I  was  not  present  yesterday  and  I  am  not  familiar  with  the 
status  of  this  section.  I  desire  to  ask  the  gentleman  whether  his  substitute  provides  that 
where  the  accused  pleads  guilty  in  person  before  the  judge  can  pass  upon  his  case  with- 
out a  jury,  the  consent  of  the  Commonv/ealth  is  required? 

Mr.  Braxton:    Yes,  sir.    Let  me  read  it: 

But  upon  a  plea  of  guilty  entered  in  person  by  the  accused  in  any  criminal  case^ 
and  with  the  consent  of  the  Commonwealth's  Attorney,  entered  of  record. 

The  idea  is  that  the  plea  of  guilty  ought  to  be  entered  in  person  and  not  by  counsel,, 
and  that  it  should  require  the  consent  of  the  Commonwealth's  attorney,  because  there 
might  be  reasons  from  the  standpoint  of  the  Commonwealth  why  a  jury  would  be  desired. 

It  requires  the  consent  of  both  parties.  Where  there  is  a  plea  of  guilty,  the  man 
himself  being  present  and  confessing  the  charge  and  the  Commonwealth's  attorney  agree- 
ing to  his  being  tried  by  the  judge,  I  am  willing  that  the  jury  be  waived  and  that  the 
judge  try  the  case,  whether  it  be  a  felony  or  a  misdemeanor. 

Or  upon  the  consent  of  the  accused  and  the  Commonwealth's  Attorney,  entered  of 
record  in  the  presence  of  the  accused  

No  star-chamber  proceeding  

In  prosecutions  for  offenses  which  may  not  be  punishable  with  death  or  confinement 
in  the  penitentiary  

In  other  words,  misdemeanor  cases   • 

The  court  

Not  "shall,"  but  

May  in  its  discretion  

I  do  not  believe  in  compelling  a  judge  to  try  any  case  of  fact,  any  criminal  case^ 
misdemeanor  or  otherwise  

May  in  its  discretion  hear  and  determine  such  criminal  case  without  the  interven- 
tion of  a  jury. 

The  matter  then  stands  thus:  If  there  is  a  plea  of  guilty  the  jury  may  be  waived  in 
felony  as  well  as  in  misdemeanor  cases.  If  the  plea  be  not  guilty,  the  jury  cannot  be 
waived  except  in  misdemeanor  cases.  In  each  case  there  must  be  the  concurrent  consent 
of  the  Commonwealth's  attorney,  and  in  each  case  the  judge  must  have  discretion  as  to 
whether  he  will  order  a  jury  or  try  it  himself. 
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ISiv.  R.  Walton  Moore:  I  wish  to  ask  the  gentleDian  from  Augusta  a  o_uestion.  If  his 
amendment  be  adopted  Avith  reference  to  misdemeanor  cases  where  there  is  a  plea  of 
not  guilty,  does  he  think  that  the  provision  so  formulated  will  have  any  practical  appli- 
cation? Will  it  be  worth  while  to  retain  it?  Misdemeanor  cases  are  all  tried  originally 
now  by  justices  of  the  peace.  In  Augusta  county,  for  example,  upon  how  many  misde- 
meanor cases  does  the  gentJenian  think  that  provision  Avill  ever  fasten  itself — that  is,  how 
many  misdemeanors  will  ever  be  appealed  from  justices  of  the  peace  to  the  courts  of 
the  county  of  Augusta  to  which  that  provision  will  have  any  application  whatever? 

In  other  words,  if  his  amendment  be  adopted,  does  not  the  provision  which  has  been 
recommended  by  the  Committee  on  Preamble  and  Bill  of  Rights  practically  fall  to  the 
ground?  That  provision  is  intended  to  save  the  expense  of  impanelling  a  jury  in  felony 
cases  where  the  accused  himself  desires  that  there  shall  be  no  jury,  and  is  perfectly 
willing  that  the  judge  shall  trj-  him  without  the  assistance  of  a  jury.  That  is  the  result 
the  Committee  is  seeking  to  accomplish. 

Now,  I  submit  to  the  gentleman  from  Augusta  that  if  his  amendment  be  adopted, 
no  such  result  can  be  reached,  even  in  misdemeanor  cases,  to  any  great  extent,  because 
there  will  be  such  a  small  percentage  of  those  cases  going  on  appeal  from  justices  of  the 
peace  to  the  courts  where  there  will  be  pleas  of  not  guilty,  followed  by  a  waiver  of  jury 
trial.  So  the  effect  of  the  adoption  of  the  amendment  offered  by  the  gentleman  from 
Augusta  will  simply  be  to  balk  the  effort  which  has  been  inaugurated  by  this  Committer 
to  save  the  expense  of  impanelling  juries  in  numberless  felony  cases  where  the  accused 
come  into  cotirt  fully  advised  and  say  they  are  willing  to  waive  a  jtiry  and  be  tried  by 
the  judge. 

As  my  friend  from  Albemarle  (  Mr.  Boaz )  said  yesterday,  it  is  true  in  respect  to  this- 
mattef,  and  in  respect  to  most  matters  with  which  we  shall  have  to  deal,  that  one  ounce 
of  practical  experience  is  worth  a  pound  of  theory.  I  happen  to  have  had  the  practical 
experience.  I  know  that  the  Commonwealth  of  Virginia  in  my  "county  has  been  subjected, 
to  great  expense — hundreds  and  httndreds  of  dollars — where  it  was  not  desired  by  the 
Commonwealth  or  by  the  accused  that  a  jury  shotild  be  impanelled  in  felony  cases,  btit 
where  it  was  felt  by  the  court  that  the  decision  in  the  case  of  Brown  vs.  Epps  might 
not  authorize  the  waiver  of  a  jury. 

Mr.  Braxton:  The  case  of  Brown  vs.  Epps  is  of  doul)tful  atithority.  and  has  been  so 
held  in  our  own  courts. 

]\Ir.  R.  Walton  ]\Ioore:  In  my  own  opinion,  it  is  competent  now  in  the  State  of  Vir- 
ginia for  the  accused  to  waive  a  jury  and  be  tried  by  the  judge.  But.  so  far  as  I  am 
concerned.  I  am  in  full  sympathy  with  the  effort  of  the  Committee  on  Preamble  and. 
Bill  of  Rights  to  put  that  beyond  any  Question  whatever,  in  order  that  we  may  save  thou- 
sands and  thousands  of  dollars  to  the  CommouAvealth  of  Virginia,  now  tmnecessarily 
spent. 

Mr.  Braxton:  Btit  I  want  to  apologize  for  taking  a  little  while  longer  to  reply  to  his- 
speech  than  I  would  have  taken  to  reply  to  a  question.  If  I  understand  the  gentleman 
from  Fairfax  correctly,  the  purport  of  his  observation  is  that  if  the  substitute  offered 
hy  me  is  adopted,  its  effect  will  be  to  deprive  the  whole  measure  of  all  practical  merit, 
and  he  asks  me  what  practical  good  would  result  from  it.  I  think  there  is  more  practical 
good  to  result  from  it  than  from  the  course  recommended  by  the  report  of  the  Committee,, 
out  this  practical  good  will  result,  if  good  it  be,  so  far  as  mere  economy  is  concerned. 
In  everj^  case  of  felony  or  misdemeanor  where  there  is  a  plea  of  guilty  there  will  be  no 
jury  at  all.  That  is  not  true  now.  You  save  all  that.  In  every  case  of  misdemeanor 
that  is  appealed  from  the  magistrate  you  will  have  no  jury.  That  is  not  the  case  now. 
You  will  save  that.  You  will  save,  sir,  everything  that  wotild  be  saved  tmder  the  plan 
proposed  by  the  Committee,  except  in  those  exceptionally  rare  and  anomalous  cases  where- 
a  man  has  been  indicted  for  felony,  denies  the  charge,  and  waives  a  jury. 

I  believe  that  thing  would  rarely  occur,  but  if  it  did  occur  it  would  be  the  only  thing- 
that  you  would  save  that  my  plan  does  not  save.  I  y»u11  go  further  and  say  that  if  it 
vras  a  question  of  saving  the  entire  criminal  expenses  of  this  Commonwealth,  I  would. 
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say  that  that  money  is  well  spent,  if  it  be  necessary  to  preserve  intact  the  system  of 
criminal  juries  in  felony  cases  in  this  State.    Now  I  will  yield. 

Mr.  Thornton:  I  desire  to  say  that  I  agree  with  the  gentleman  entirely,  provided  his 
substitute  will  require  the  court  to  dispose  of  a  case  where  the  plea  of  guilty  is  entered. 

Mr.  Braxton:  I  will  accept  that  suggestion. 

Mr.  Barbour:  The  gentleman  stated  that  the  effect  of  his  substitute  would  be  to 
permit  all  misdemeanor  cases  appealed  from  the  magistrate  to  be  tried  without  a  jury. 
Mr.  Braxton:  Where  there  is  consent. 

Mr.  Barbour:  As  I  understand  the  provision,  the  very  object  of  allowing  an  appeal 
from  the  magistrate  is  to  permit  a  jury  trial. 

Mr.  Braxton:  In  other  words,  everything  that  can  be  accomplished  by  the  Committee's 
provision  is  accomplished  by  my  substitute,  except  the  anomalous  and  unusual  case,  which 
will  not  occur  a  dozen  times  in  so  many  years,  I  suppose,  of  a  man  charged  with  a  felony 
denying  the  crime  and  waiving  a  jury. 

Mr.  R.  Walton  Moore:   Allow  me  to  invoke  my  own  experience  against  theory. 

Mr.  Braxton:   Hard  cases  make  bad  law,  my  friend. 

Mr.  R.  Walton  Moore:  It  is  not  a  class  of  hard  cases  to  which  I  refer,  but  a  number 
of  felony  cases  which  within  a  few  years  have  come  into  the  courts  of  my  county,  where 
it  was  the  desire  of  both  sides  that  there  should  be  a  trial  without  a  jury,  and  yet  where 
the  Commonwealth  was  subjected  to  the  expense  of  jury  trials. 

Mr.  Waddill:  Mr.  Chairman,  I  will  detain  the  House  a  very  few  moments.  I  shall 
try  to  point  out  wherein  we  all  agree  on  the  part  of  the  Committee  and  on  the  part  of 
myself  and  Mr.  Braxton.  It  is  that  where  a  party  has  come  into  court  and  pleaded  guilty, 
the  court  shall  determine  the  punishment  without  the  intervention  of  a  jury.  Now,  the 
Committee  provides  that  in  any  other  case  than  where  the  plea  of  guilty  is  entered,  the 
accused,  if  he  consents,  and  has  the  consent  of  the  attorney  for  the  Commonwealth,  the 
court  shall  try  the  case  without  the  intervention  of  a  jury.  It  makes  no  distinction 
between  a  capital  case  and  one  that  is  not  a  capital  case.  In  my  amendment  I  have 
provided  that  in  capital  cases  the  right  to  waive  a  jury  and  submit  the  question  to  the 
court  shall  not  be  alloyed.  I  think  that  is  a  responsibility  which  ought  not  to  be  thrown 
upon  one  man,  and  it  ought  not  to  be  placed  upon  the  judge.  I  think  I  voice  the  wishes 
of  every  judge  in  this  Commonwealth,  that  such  a  responsibility  should  not  be  placed 
upon  them. 

Now,  I  go  further,  and  where  a  party  has  pleaded  not  guilty  in  a  criminal  case,  not 
a  capital  case,  I  provide  that  he  shall  not  waive  a  jury  trial  unless  he  has  counsel.  If 
he  gets  up  in  court  and  says  I  am  not  guilty,  I  provide  that  he  shall  not  waive  a  jury 
and  submit  the  case  to  the  court,  unless  he  has  counsel  there  of  record,  who  will  consent 
for  him. 

I  do  not  think  that  a  man  who  is  placed  upon  trial  and  says  "I  am  not  guilty  of  this 
offence,"  and  who  has  no  counsel  there  to  defend  him,  should  be  put  to  an  election.  He 
ought  to  have  the  right  of  trial  by  jury,  and  ought  not  to  be  required  to  say  whether 
or  not  a  jury  should  try  the  case;  because, if  the  court  should  administer  to  him  a  severer 
punishment  than  he  supposed  he  would  have  gotten  from  the  jury,  he  would  be 
dissatisfied. 

I  think  we  ought  to  throw  that  protection  and  guard  around  a  criminal  in  a  felony 
case  where  he  has  no  counsel;  but  where  a  man  has  counsel  of  record  in  a  case  not  a 
capital  one,  and  his  counsel  says,  "I  am  willing  to  submit  this  case  to  the  court  for  deter- 
mination, without  the  intervention  of  a  jury,"  and  the  Commonwealth  says  the  same 
thing,  I  think  it  ought  to  be  granted. 

How  many  cases  are  there,  Mr.  Chairman,  where  a  party  enters  the  plea  of  not 
guilty?  It  is  merely  formal,  and  he  is  anxious  to  be  tried,  it  may  be,  at  the  term  ot  Lue 
court  at  which  he  is  indicted.  There  is  not  a  jury  in  attendance  to  try  him,  and  he  is 
perfectly  willing  to  submit  the  case  to  the  court  and  go  forward  with  the  trial  without 
loss  of  time. 

I  think  he  ought  to  have  that  privilege,  and  it  ought  to  be  granted  to  him  if  he  has 
counsel  to  protect  him  in  his  rights.    There  will  be  a  saving  of  cost  that  need  not  be 
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incurred  by  waiting  for  another  term  and  keeping  him  in  jail,  it  may  be,  and  summoning 
a  jury,  and  the  cost  of  a  jury. 

The  gentleman  from  Augusta  narrows  the  case  down  to  a  mere  trial  for  a  misde- 
meanor and  then  allows  it  only  in  the  discretion  of  the  court.  Under  the  law  now  as  it 
exists  in  this  Commonwealth,  by  a  constitutional  provision,  the  Legislattire  can  provide 
for  the  trial  of  a  man  charged  v/ith  a  misdemeanor  without  a  jury. 

That  in  all  criminal  or  capital  prosecutions  a  man  hath  a  right  to  demand  the  cause 
and  nature  of  his  accusation,  to  be  confronted  with  the  accusers  and  witnesses,  to  call 
for  evidence  in  his  favor,  and  to  a  speedy  trial  by  an  impartial  jury  of  his  vicinage, 
without  whose  unanimotis  consent  he  cannot  be  found  guiltj';  but  the  General  Assembly 
may,  by  law.  provide  for  the  trial  otherwise  than  by  a  jury  of  a  man  accused  of  a  crimi- 
nal offense,  not  punishable  by  death  or  confinement  in  the  penitentiary. 

That  is  the  law  now;  it  exists  to-day.  and  the  General  Assembly  has  provided  under 
that  section  of  the  Constitution  that  a  man  may  waive  a  trial  by  jury  and  submit  the 
case  to  the  court.  It  is  done  every  day  in  this  Commonvs-ealtli  in  misdemeanor  cases, 
and  where  counsel  in  a  case  of  felony  chooses  to  consent  to  it.  I  see  no  objection  to  it 
whatever.  I  have  attempted  in  the  amendment  I  have  submitted  to  throw  every  safe- 
gtiard  around  the  prisoner. 

I  hope  the  amendment  I  have  offered  will  pre\  ail. 

Mr.  Parks:  Mr.  Chairman  and  gentlemen  of  the  Committee.  I  have  listened  with  a 
great  deal  of  pleasure  to  the  argument  of  gentlemen  in  opposition  to  the  pending 
provision  of  the  report  of  the  Committee,  and  I  must  say  that  it  may  be  my  obtuseness; 
but  I  fail  to  see  the  great  danger  that  it  has  been  depicted  would  result  from  a  departure 
from  the  rules  that  have  obtained  in  this  State  heretofore. 

I  would  not  throw  down  the  bars  nor  remove  any  safeguard  from  any  man  charged 
with  crime  for  the  purpose  of  saving  money  to  the  State.  "While  it  is  one  purpose  had 
in  view  by  the  Committee  to  protect  tke  State  treasury,  to  prevent  money  from  being 
unnecessarily  applied  to  the  trial  of  criminal  cases,  there  is  still  another  view. 

The  very  first  clause  of  this  amendment  to  the  original  section  is  that  where  the 
party  pleads  guilty  the  court  shall  hear  and  determine  the  case.  That  is  no  nev,' 
doctrine.  In  the  United  States  courts  that  prevails  all  the  time.  The  juries  pronounce 
only  upon  the  guilt  of  a  partv;  they  do  not  measttre  the  penalty  at  all.  The  judge  himself 
upon  the  bench  says  what  the  penalty  shall  be.  after  the  jury  has  rendered  a  verdict  of 
guilty.  In  other  vrords.  in  the  United  States  courts  the  juries  determine  only  the  question 
of  guilt  and  not  the  quantum  of  punishment.  In  very  many  states  in  the  union  that  is 
the  law.  The  jury  simply  inquire  as  to  the  guilt  or  innocence  of  the  prisoner,  and  the 
court  fixes  the  penalty  after  the  verdict  of  guilty  has  been  rendered  by  the  jury. 

This  amendment  only  provides  that  where  the  party  pleads  guilty  the  court  shall 
hear  and  determine  the  question  as  to  the  penalty  to  be  inflicted  under  the  law.  Now, 
why  is  that  deemed  necessary?  Every  man  in  the  practice  of  law  can  call  up  case  after 
case,  I  take  it,  because  I  can,  and  there  are  some  here  who  are  as  old  as  I  am,  where 
the  party  has  been  arraigned,  and  upon  the  arraignment  has  pleaded  not  guilty,  and  a 
jury  has  been  impanelled  and  they  refused  to  agree  upon  the  punishment.  Just  before 
I  came  to  the  Convention,  in  a  criminal  case  where  the  party  pleaded  guilty,  and  the 
Commonwealth's  attorney,  in  the  hearing,  and  with  the  sanction  of  the  court,  said  to  the 
jury,  '"The  Commonwealth  will  be  satisfied  with  the  minimum  punishment  named  in 
the  law."'  Yet  the  fi.rst  jury  hung,  and  the  second  jury  hung:  and  it  was  only  after  the 
third  jury  was  impanelled  that  a  verdict  could  be  obtained  in  a  case  where  the  party 
every  time  said  "T  am  guilty."    There  was  not  a  saving  of  money  there. 

Now,  then,  as  to  the  other  amendment,  that  where  there  is  a  plea  of  not  guilty,  and 
the  party  consents  to  a  trial  by  the  court,  the  court  shall  hear  and  determine  the  case. 
From  the  argument  that  has  been  made  by  gentlemen  here,  one  would  presume  that  the 
judge  upon  the  bench  and  the  Commonwealth's  attorney  have  been  commissioned  by  the 
State  to  do  nothing  else  but  to  prosecute,  with  or  without  evidence;  to  prosecute  whether 
the  evidence  justified  a  prosecution  or  not;  that  it  was  their  business  simply  to  go  out 
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after  the  life  and  after  the  liberty  of  a  man  charged  with  crime  without  regard  to  the 
circumstances  surrounding  him  or  the  evidence  in  the  case. 

Mr.  Chairman,  I  hold  that  it  is  the  duty  of  the  Commonwealth's  attorney  to  protect 
the  prisoner.  I  hold  that,  so  far  as  the  right  to  prosecute  the  prisoner  is  concerned,  and 
to  see  that  he  is  not  unjustly  and  unfairly  prosecuted,  the  Commonwealth's  attorney^ 
under  his  oath  and  by  virtue  of  his  position,  is  as  much  the  counsel  of  the  prisoner  as  he 
is  the  counsel  for  the  Commonwealth. 

I  go  further,  sir.  If  the  Commonwealth's  attorney  knows  of  evidence  that  would 
throw  light  upon  the  subject — some  extenuating  circumstance — and  it  would  be  illogical,, 
perhaps,  for  him  to  introduce  it,  and  it  appears  that  the  counsel  for  the  defendant  does 
not  know  of  it,  I  hold  that  it  is  the  duty  of  the  Commonwealth's  attorney  either  to^ 
introduce  that  evidence  himself  or  inform  the  counsel  for  the  prisoner  of  the  evidence, 
so  that  he  can  introduce  it;  and  I  say  that  if  he  does  not  do  so  he  does  not  do  his  duty. 

Now,  sir,  it  is  not  merely  the  saving  of  money,  but  what  more?  Here  is  a  man  who 
is  arraigned,  charged  with  an  offense,  and  he  prefers  that  the  court  shall  hear  and  deter- 
mine his  case.  This  provides  that  he  shall  have  that  privilege.  A  member  of  this  Con- 
vention, a  practicing  attorney,  told  me  (I  think  he  was  connected  with  the  case  himself) 
that  Judge  Keith,  president  of  the  Court  of  Appeals,  was  sitting  as  circuit  judge,  and 
there  was  a  case  of  murder  on  hand,  and  it  was  consented  that  Judge  Keith  should  hear 
that  case.    He  heard  it,  determined  it,  and  sent  the  man  to  the  penitentiary. 

Mr.  Thornton:   That  was  a  case  in  which  the  plea  of  guilty  was  entered. 

Mr.  Parks:   I  am  not  citing  it  for  that  purpose  novv^. 

Mr.  Thornton:    I  just  v.'anted  to  state  the  fact. 

Mr.  Parks:  The  Judge  sent  him  to  the  penitentiary  when  this  lawyer  said  that  every- 
body thought  the  man  ought  to  be  hung,  and  the  opinion  was  that  if  a  jury  had  heard  the 
case  and  passed  upon  it,  he  would  have  been  hung.  Judge  Keith  heard  the  case  and 
sent  the  man  to  the  penitentiary  for  the  reason  that,  in  looking  at  the  man  in  making- 
his  statement  and  weighing  it  on  his  mind,  he  believed  the  man  was  of  such  a  low  order 
of  intelligence  that  he  ought  not  to  be  hung. 

Now,  where  a  prisoner  wants  the  court  to  try  his  case,  where  he  is  willing  that  the 
court  shall  hear  his  case,  where  he  prefers  that  the  court  shall  hear  his  case,  why  not  give 
him  that  right? 

It  is  said  that  he  ought  not  to  be  without  counsel.  I  do  not  know  what  the  practice 
is  ail  over  the  State;  but  in  all  the  counties  where  I  practice,  if  the  prisoner  has  not 
employed  counsel,  the  court  ask  him  if  he  has  employed  counsel,  and  if  he  says  no,  the 
court  asks,  "Are  you  able  to  employ  an  attorney?"  If  the  prisoner  says  no,  the  court 
assigns  him  counsel.  I  have  been  assigned  more  than  orice  by  the  judge  of  the  court  to 
defend  a  criminal.  The  judge  assigns  him  counsel  and  issues  his  order  upon  the  treasury 
to  pay  the  attorney  his  fee  for  defending  the  accused.  I  say  the  judge  has  a  right  to  do 
it  under  the  general  law,  and  it  is  his  duty  to  do  it.  AVherever  a  man  pleads  guilty,  even 
in  cases  in  my  own  county,  where  the  prisoner  pleads  guilty  the  court  assigns  counsel  to 
manage  his  case  for  him. 

Now,  vv^here  can  there  be  any  suffering  or  any  harm  accrue  to  the  prisoner  when  he 
gets  precisely  v/hat  he  asks  for?  He  asks  that  the  court  may  hear  his  case.  Counsel  is 
assigned  him.  Will  the  court  sit  there,  will  the  Commonwealth's  attorney  sit  there,  and 
both  stultify  themselves  by  allowing  a  prisoner  to  do  what  in  their  judgment  it  would  be 
unwise  for  him  to  do?  Why,  sir,  it  is  a  reflection  upon  the  judiciary  and  upon  the 
Commonwealth's  attorneys  of  this  State  that  I  should  not  for  one  m.oment  consent  to. 
I  do  not  believe  they  would  do  it. 

If  the  accused  is  willing  for  the  court  to  hear  his  case — if  he  prefers  that  the  court 
shall  hear  his  case  rather  than  submit  it  to  a  jury- — why  not  give  him  that  privilege? 
Why  not  let  him  have  the  right  and  let  the  court  hear  the  case  and  determine  it  as  this 
provides? 

It  seems  to  me,  Mr.  Chairman  and  gentlemen  of  the  Committee,  looking  at  it  from 
the  standpoint  of  saving  money  to  the  Commonwealth,  we  ought  to  adopt  this  provision. 
Looking  at  it  from  the  standpoint  of  giving  to  the  prisoner  exactly  what  he  asks  for  him- 
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self — what  he  prefers  himself — we  ought  to  adopt  this  report  and  accord  to  the  prisoner 
the  right  to  say,  "I  prefer  and  I  desire  that  the  judge  shall  hear  my  case,  rather  than  that 
a  jury  shall  hear  it." 

Mr.  Braxton:  Mr.  Chairman,  I  desire  merely  to  state  to  the  Committee  that  in  defer- 
ence to  the  views  of  some  of  my  associates,  and  in  view  of  the  fact  that  under  my 
substitute  a  jury  cannot  be  waived  in  a  felony  case  except  on  a  plea  of  guilty,  I  have 
stricken  out  the  words  "the  court  may  in  its  discretion  hear,"  and  I  have  substituted  the 
word  "shall,"  the  effect  of  which  is  that  the  court  shall  determine  the  case  wherever 
there  is  a  plea  of  guilty,  whether  it  be  felony  or  not,  and  shall  try  the  case,  or  a  case  of 
misdemeanor,  even  not  pleaded  guilty,  if  he  requests  it  or  consents  to  it. 

I  think  I  can  make  that  change,  in  view  of  the  fact  that  a  jury  cannot  be  waived 
in  any  felony  case  except  on  a  plea  of  guilty.  I  wish  the  Committee  to  know  of  that 
change  before  adjournment.  I  noAV  yield  to  the  gentleman  from  Northumberland.  I  am 
obliged  to  him. 

Mr.  Meredith:  Mr.  Chairman,  I  wish  to  say  a  word  or  two.  I  was  in  hopes  that  the 
Convention  would  adjourn,  because  we  have  had  so  much  discussion  to-day. 

I  wish  to  say  that  I  shall  have  to  antagonize  the  substitute  as  offered  by  the  gentle- 
man from  Augusta  (Mr.  Braxton),  and  I  am  inclined  more  to  vote  for  the  amendment  as 
offered  by  the  gentleman  from  Henrico  (^Nlr.  AVaddill)  than  for  the  Committee's  report 
or  the  substitute  as  offered  by  the  gentleman  from  Augusta. 

I  listened  with  great  interest  to  the  argument  of  the  gentleman  from  Augusta,  and 
it  made  a  very  deep  impression  upon  me  so  far  as  all  matters  in  w'hich  the  death  penalty 
may  be  involved,  and  I  think  it  would  be  very  wise  if  the  Committee  would  make  that 
exception. 

I  think  there  are  three  views  in  which  we  must  look  at  this  question.  There  is  the 
small  one — the  amount  of  expenses  that  is  saved.  There  is  also  the  question  as  to  the 
interest  to  the  prisoner,  of  allowing  him  to  escape  the  punishment  that  he  fears  a  jury 
would  put  upon  him  by  Bubmitting  himself  to  what  he  may  deem  to  be  the  more  tender 
mercies  of  the  judge.  But  there  is  anothei'  view  I  submit  we  ought  to  take,  and  that  is 
the  responsibility  v\'hich  is  cast  upon  the  judge. 

We  know^  that  there  are  cases  taking  sometimes  days,  involving  a  large  amount  of 
testimony,  where  the  evidence  is  purely  circumstantial.  The  case  would  be  very  rare, 
I  suppose,  in  which  you  would  get  a  judge — a  single  man — to  pass  the  death  penalty 
upon  a  case  of  circumstantial  evidence.  AVe  may  say  what  we  please,  but  we  know  the 
fact  that  there  is  great  strength  given  us  by  association,  and  by  the  fact  that  others  are 
willing  to  share  with  us  the  responsibility.  Frequently.  I  feel  confident  that  a  proper 
verdict  is  gotten  from  a  jury  by  reason  of  the  fact  that  there  is -none  of  that  individual 
responsibility  which  it  is  supposed  by  the  Committee's  report  to  cast  upon  a  judge  in  a 
homicide  case. 

Take  the  cases  that  have  created  the  most  excitement  in  our  State  in  the  last  year 
or  two.  What  chance  would  you  have  of  a  judge  undertaking  to  decide  them  without  the 
fear  either  of  censure  from  the  community,  or  of  fear  that  he  might  be  doing  w^rong  to 
the  prisoner.  He  would  shrink  in  passing  the  proper  punishment;  but  if  you  have  a 
jury,  you  divide  the  responsibility. 

I  respectfully  submit  that  you  will  be  far  more  apt  to  have  a  just  verdict  from  a 
jury  than  from  a  single  man,  who  w^ould  have  to  bear  the  entire  responsibility.  You  are 
calling  upon  your  judges  to  be  extremely  courageous.  You  are  calling  upon  your  judges 
to  show  courage  in  circumstances  that  are  very  trying. 

I  respectfully  submit  that  we  are  taking  an  unwise  step  when  we  allow  a  judge,  where 
the  piea  of  not  guilty  has  been  entered,  to  hear  and  to  determine  without  a  jury  a  case 
where  a  death  penalty  is  involved. 

I  do  not  agree  with  the  gentleman  from  Henrico  (Mr.  Waddill)  in  regard  to  the 
appointment  of  counsel.  It  seems  to  me  if  there  is  any  case  where  counsel  should  be 
appointed,  it  is  where  the  prisoner  pleads  guilty.  He  ought  to  be  prevented  from  pleading 
guilty  far  more  than  from  entering  a  plea  of  consent  in  the  record  that  the  judge  may  try 
the  case.  It  is  far  more  important  to  him  to  have  counsel  to  advise  him  upon  that  point 
than  as  to  whether  he  shall  waive  a  jury  trial. 
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Therefore,  It  seems  to  me  that  at  the  proper  time  an  amendment  might  be  offered 
to  the  report  of  the  Committee,  simply  in  these  words:  "The  court,  with  the  consent 
entered  of  record,  and  that  of  the  Commonwealth,  may  hear  and  determine  any  criminal 
case,  except  where  the  punishment  may  be  death." 

I  cannot  conceive  why  a  judge  should  shrink  from  hearing  and  determining  an 
ordinary  larceny  case, 

Mr.  Braxton:  Does  not  the  gentleman  think  that  the  responsibility  for  inflicting 
the  punishment  of  confinement  in  the  penitentiary  for  fifteen  or  twenty  years,  or  for  life, 
is  practically  as  great  as  that  of  hanging  a  man? 

Mr.  Meredith:  I  do  not.  I  know  men,  and  we  all  know  men,  who  absolutely  refuse 
to  inflict  the  death  penalty — men  who  have  conscientious  scruples  against  it.  We  all  know 
that  every  one  of  us  shrinks  from  that  punishment  more  than  from  the  other. 

In  addition  to  that,  the  cases  of  homicide  are  the  cases  of  greatest  excitement.  When 
do  we  ever  hear  of  any  great  excitement  connected  with  a  case  of  grand  larceny?  When 
do  we  ever  hear  of  it  in  a  case  of  forgery,  or  a  case  of  perjury?  All  that  class  of  crimes 
the  judge  could  very  properly  pass  upon,  if  the  prisoner  consents  to  it.  But  in  cases  of 
homicide;  in  cases  where  there  is  more  generally  than  in  any  others  intense  excitement; 
in  cases  where  there  is  the  greatest  degree  of  responsibility,  why  put  the  responsibility 
upon  the  judge,  that  he  shall  say  whether  a  man  shall  surrender  his  life? 

I  respectfully  submit  that  we  are  taking  a  false  step  when  we  shift  that  responsi- 
bility which  ought  to  be  shared  by  the  community  at  large,  which  is  represented  in  the 
twelve  men  who  form  the  jury,  and  place  it  upon  the  head  of  one  man,  who  is  alone  to 
say  whether  his  fellow-man  shall  go  to  his  death  or  not. 

I  am  told  by  the  Chairman  of  the  Committee  that  he  is  willing  to  accept  an  amend- 
ment to  insert  after  the  words  "determine  in  criminal  cases"  the  words  "except  where 
the  punishment  may  be  death." 

Mr.  Green:  I  should  like  to  have  the  original  reported  as  amended. 

The  Secretary:  Section  8,  as  reported  by  the  Committee,  with  the  amendment  sug- 
gested by  the  member  from  Richmond  (Mr.  Meredith),  reads  as  follows: 

That  in  all  capital  or  criminal  prosecutions,  a  man  hath  a  right  to  demand  the  cause 
and  nature  of  his  accusation,  to  be  confronted  with  his  accusers  and  witnesses,  to  call 
for  evidence  in  his  favor,  and  to  a  speedy  trial  by  an  impartial  jury  of  his  vicinage, 
without  whose  unanimous  consent  he  cannot  be  found  guilty;  nor  shall  any  person  be 
twice  put  in  jeopardy  for  the  same  offense;  nor  can  he  be  compelled  to  give  evidence 
against  himself;  that  no  man  be  deprived  of  his  life  or  liberty,  except  by  the  law  of  the 
land  or  the  judgment  of  his  peers.  But  upon  a  plea  of  guilty  by  the  accused  in  person, 
or  without  a  plea  of  guilty,  with  the  consent  of  the  accused  and  of  the  Commonwealth, 
entered  of  record,  the  court  may  hear  and  determine  any  criminal  case,  except  where  the 
punishment  may  be  death,  without  the  intervention  of  a  jury;  and  the  General  Assembly 
may  by  law  provide  for  the  trial,  by  a  justice  of  the  peace,  without  a  jury,  of  persons 
accused  of  criminal  offenses  not  punishable  by  death  or  confinement  in  the  penitentiary, 
but  in  all  such  cases  the  General  Assembly  shall  preserve  the  right  cf  the  accused  to  an 
appeal  and  trial  by  jury  in  the  appellate  court. 

The  amendment  proposed  by  the  gentleman  from  Henrico  (Mr.  Waddill)  is  to  strike 
out  the  words  "or  without  a  plea  of  guilty"  

Mr.  Green:  The  gentleman  from  Henrico  has  withdrawn  that  amendment.  I  under- 
stood him  to  agree  to  the  amendment  by  having  the  report  amended  so  as  to  except 
capital  cases. 

Mr.  Waddill:  Yes,  sir;  I  strike  out  from  my  amendment  the  words  "if  he  has 
counsel." 

The  Secretary:  The  member  from  Henrico  moves  to  strike  out  the  words  beginning 
"or  without  a  plea  of  guilty,  with  the  consent  of  the  accused  and  of  the  Commonwealth, 
entered  of  record,"  and  to  insert  in  lieu  thereof  the  following: 

Or  upon  a  plea  of  not  guilty  in  a  case  not  a  capital  one,  with  the  consent  of  the 
accused  and  of  the  Commonwealth,  entered  of  record,  the  court  may  hear  and  determine, 
&c. 
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For  this  the  gentleman  from  Augusta  (Mr.  Braxton)  proposes  the  following  sub- 
stitute: 

Strike  out  the  words  "but  upon  a  plea  of  guilty  by  the  accused  in  person,  or  without 
a  plea  of  guilty,  with  the  consent  of  the  accused  and  of  the  Commonwealth,  entered  of 
record,  the  court  may  hear  and  determine  any  criminal  case,  except  where  the  punishment 
may  be  death,  without  the  intervention  of  a  jury." 

And  to  insert  "but  upon  a  plea  of  guilty  entered  in  person  by  the  accused  in  any 
criminal  case,  and  with  the  consent  of  the  Commonwealth's  attorney  entered  of  record, 
in  the  presence  of  the  accused,  in  the  prosecutions  for  offenses  which  may  not  be  punish- 
able with  death  or  confinement  in  the  penitentiary,  the  court  shall  in  its  discretion  hear 
and  determine  such  criminal  case  without  the  intervention  of  a  jtiry."' 

Mr.  R.  Walton  Moore:   It  still  applies  only  to  misdemeanor  cases? 

Mr.  Braxton:  It  applies  only  to  misdemeanor  cases  where  the  plea  is  not  guilty,  btit 
to  both  felony  and  misdemeanor  where  the  plea  is  gtiiltj'. 

Mr.  Thornton:  May  I  make  an  inqtiiry?  I  ask  whether  under  the  amendment  offered 
by  the  gentleman  from  Henrico,  upon  a  plea  of  guilty  by  the  accused,  the  court  is  required 
to  pass  upon  and  to  fix  the  penalty,  whether  the  Commonwealth  consents  to  it  or  not? 

Mr.  Waddill:  It  does  not  provide  that  the  attorney  of  the  Commonwealth  shall  con- 
sent when  the  party  pleads  guilty.    It  is  just  a  matter  of  fixing  the  punishment. 

:\Ir.  Thornton:  Then  I  certainly  shall  have  to  support  the  substitute  of  the  gentle- 
man from  Augusta,  because  it  does  seem  to  me  it  is  absolutely  important  that  in  a  case 
where  a  party  pleads  guilty  the  Commonwealth  ought  to  be  required  to  assent.  It  is 
almost  impossible,  even  with  the  present  personnel  of  the  court,  to  suppose  that  there 
would  be  any  collusion  between  the  prisoner  and  the  court;  but  we  cannot  tell  what  will 
occur,  and  there  may  be  cases  where  a  man  will  plead  guilty  for  the  ptirpose  of  evading 
the  full  penalty  that  should  be  meted  out  to  him  for  the  crime  he  has  committed.  I 
therefore  think  it  is  absolutely  essential  and  important  that  the  Commonwealth  should 
assent.  Of  course  the  cases  in  which  the  Commonwealth  would  refuse  to  assent  wotild 
be  very  rare. 

Mr.  Waddill:  I  have  no  objection  to  the  insertion  of  those  words.  Just  let  those 
words  go  in. 

Mr.  Barbour:  I  will  say  that  there  has  been  on  the  statute  books  of  Virginia  for  a 
hundred  years  a  provision  to  that  effect  applying  to  capital  cases,  and  it  has  never 
resulted  in  any  abuse,  so  far  as  I  have  ever  heard. 

Mr.  Thornton:  That  is  no  reason  why  it  may  not  in  the  future.  The  Legislature 
has  seen  fit  in  a  recent  statute,  in  case  of  a  bond,  to  change  what  had  been  the  law  for 
years  and  years.  The  party  is  now  required  to  go  before  the  jtidge  in  the  district  in  which 
the  offense  is  committed. 

Mr.  Braxton:  Mr.  Chairman,  I  wish  to  say,  in  regard  to  this  matter  before  it  is 
submitted  to  a  vote,  that  if  I  understand  it  correctly,  the  Committee  on  Preamble  and  Bill 
of  Rights  has  accepted  the  amendment  offered  by  the  gentleman  from  Henrico  in  so  far 
as  it  excludes  from  the  operation  of  the  report  capital  felony  cases.    Am  I  correct? 

Mr.  Green:  Yes,  sir. 

Mr.  Braxton:    Then  the  amendment  of  the  gentleman  from  Henrico  is  practically 
adopted  in  substance,  I  believe,  by  the  Committee. 
Mr.  Green:   That  is  correct. 

Mr.  Braxton:  That  is  one  thing  gained.  Mr.  Chairman;  but  I  think  this  Committee 
will  not  go  far  enough  if  it  stops  at  that  point.  So  far  as  the  case  now  stands,  while 
they  admit  that  homicide  cases,  capital  cases,  should  be  excltided,  they  wish  to  include 
still  felony  cases.  The  whole  argument,  it  seems  to  me,  is  based  upon  the  idea  that  all 
felony  cases  that  are  not  capital  cases  are  so  trivial  that  they  might  as  well  be  put  tipon 
the  same  basis  as  misdemeanors. 

Now,  Mr.  Chairman,  I  wish  to  impress  upon  this  Committee  that  that  is  a  mistaken 
idea.  There  are  plenty  of  felonies  which  are  not  capital  cases,  but  which  in  their  con- 
sequences to  the  accused  are  just  as  bad  as  if  they  were  capital  cases.  I  say,  sir,  that  the 
consequences  to  the  accused  and  the  responsibility  of  the  judge  who  is  to  pass  upon  it 
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is  to  all  intents  and  purposes  just  as  great  in  cases  which  may  result  in  imprisoning  a 
man  for  life,  or  for  ten,  fifteen  or  twenty  years  in  the  penitentiary  as  if  it  were  to  hang 
him,  and  the  very  reasons  which  are  appealed  to  these  gentlemen  successfully  in  prevail- 
ing upon  them  to  abandon  their  propositions,  so  far  as  capital  cases  are  concerned,  I 
submit,  sir,  ought  to  appeal  to  them  with  equal  force  in  all  felony  cases. 

In  making  their  illustrations  they  pick  out  the  simplest  and  most  trifling  felonies — 
mere  cases  of  larceny  which  have  just  slipped  over  the  border  from  petit  larceny.  They 
restrict  their  argument,  and  doubtless  their  minds  are  resting  upon  the  contemplation 
only  of  those  cases  where  the  question  of  guilt  or  innocence  is  a  plain  question  about 
which  there  is  no  dispute. 

But,  Mr.  Chairman  and  gentlemen  of  the  Committee,  I  ask  you  to  turn  your  attention 
to  that  large  class  of  felonies,  the  consequences  of  which  are  as  grave  as  I  have  indicated 
to  you,  and  the  question  involved  in  them  as  to  the  guilt  or  innocence  of  the  accused  is 
surrounded  with  as  much  difficulty  and  perplexity  as  any  capital  case  could  possibly  be. 
I  ask  you  to  picture  to  yourselves  a  judge,  single-handed  and  alone,  passing  upon  ques- 
tions of  law  and  fact,  sitting  in  court  probably  two  or  three  weeks  at  a  time,  hearing 
the  testimony  of  witnesses  by  the  dozen,  contradicting  each  other  in  every  imaginable 
way,  and  that  judge  undertaking  to  say  on  his  own  responsibility  that  the  trembling, 
miserable  man  who  has  been  accused  at  the  bar,  and  who  is  protesting  his  innocence, 
shall  over  and  above  his  protest  be  sentenced  to  a  lifetime  imprisonment  in  the  peni- 
tentiary. 

I  say,  sir,  you  cannot  imagine  a  judge  doing  such  a  thing  as  that.  I  ask  you  if  there 
is  any  analogy  to  it  in  this  country?  Can  you  mention  to  me  any  single  tribunal  charged 
with  the  determination  of  facts  which  approach  these  in  their  importance,  composed  of 
a  single,  solitary  judge,  having  to  hear  all  that  evidence  and  to  pass  upon  it  without  any 
assistance  or  conference  from  any  other  human  being?  Even  when  you  go  to  the  Court 
of  Appeals,  sir,  there  are  several  judges.  There  is  no  other  case  like  it,  so  far  as  I  know 
or  have  ever  heard. 

What  are  you  going  to  do  with  the  question  of  reasonable  doubt?  No  man  should 
be  convicted  by  the  opinion  of  eleven  men  out  of  twelve  in  a  jury  case,  because,  forsooth, 
that  one  man's  doubt  throws  doubt  upon  the  Avhole  matter.  And  yet  you  say  that  one 
single,  solitary  man  is  to  be  trusted  with  what  eleven  men  out  of  twelve  cannot  decide. 

Mr.  Green:  You  speak  of  a  man  protesting  innocence  and  fighting  for  his  liberty. 
If  he  is  doing  that,  he  is  not  under  this  section.  He  must  consent  that  the  judge  shall 
try  his  case,  and  when  he  consents  that  the  judge  shall  try  it,  I  ask  you  if  it  is  possible, 
you  think,  that  all  these  horrors  you  are  talking  about  can  arise  against  a  man  who  is 
standing  there  saying,  "I  am  guilty?"  The  judge  is  not  trying  his  guilt  or  innocence. 
He  is  trying  the  circumstances  under  which  the  offense  M^as  committed,  and  the  accused 
has  consented  that  the  judge  shall  try  that  question. 

Mr.  Braxton:  If  I  understand  the  question  correctly,  it  is  not  only  possible  but  it  is 
inevitable.  If  the  man  comes  there  and  pleads  guilty,  under  my  amendment  the  judge 
can  fix  his  punishment,  and  there  we  are-  together.  But  you  say  that  a  man  who  comes 
there  and  says  he  is  not  guilty,  and  even  through  his  ignorance,  his  thoughtlessness,  his 
inexperience,  his  lack  of  judgment,  the  erroneous  advice  that  has  been  given  to  him,  or 
in  a  moment  of  weakness  or  folly  agrees  that  the  judge  shall  try  him,  shall  be  exposed 
to  all  that?   What  are  you  going  to  do  with  the  doctrine  of  a  reasonable  doubt? 

Mr.  Green:  How  can  the  doctrine  of  reasonable  doubt  arise  when  the  man  confesses 
his  guilt? 

Mr.  Braxton:  But,  my  dear  friend,  may  I  take  the  case' where  a  man  pleads  not 
guilty?   Where  the  man  confesses  his  guilt,  there  is  no  difference  between  you  and  me. 

Mr.  Green:   Then  the  judge  tries  the  question  of  reasonable  doubt. 

Mr.  Braxton:  Where  he  pleads  guilty,  I  agree  with  you;  let  the  judge  pass  his  sen- 
tence. But  where  the  man  denies  his  guilt,  where  the  man  solemnly  protests  his  inno- 
cence, which  he  does  when  he  enters  his  plea  of  not  guilty,  if  by  hook  or  by  crook  you 
get  a  consent  out  of  him  that  the  jury  shall  be  waived,  you  deny  him,  I  say,  all  of  the 
benefit  of  jury  trial  which  has  been  held  over  him  to  protect  him  and  his  ancestors  for 
three  or  four  hundred  years  past. 
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I  say,  sir,  that  the  whole  doctrine  of  reasonable  doubt  will  be  exploded.  I  say  that 
that  doctrine  we  have  always  understood,  which  prevents  a  man  from  being  found  guilty 
on  the  unanimous  vote  of  eleven  men  out  of  twelve,  will  absolutely  fall  to  the  ground 
when  you  say  that  one  single  man  by  himself  can  pass  judgment  upon  him.  It  will 
constitute  a  tribunal  for  trying  a  man  for  his  liberty,  for  his  life;  a  tribunal  that  has  no 
counterpart  in  this  whole  country,  when  it  is  proposed  that  that  man  shall  undertake  to 
say  what  eleven  men  out  of  twelve  are  not  permitted  to  say. 

Mr.  Barbour:  The  gentleman  has  stated,  in  substance,  that  this  consent  might  be 
gotten  out  of  him  by  hook  or  by  crook.  By  what  hook  or  crook  could  it  be  gotten  out  of 
him  under  the  safeguards  thrown  around  him  in  this  section?  Is  not  the  consent  to  be 
given  in  open  court?   Who  would  exercise  the  hook  or  crook  on  him? 

Mr.  Braxton:  I  say  the  very  people  might  exercise  it  on  him  to  protect  against  whom 
the  jury  system  was  instituted.  The  fact  that  you  have  got  to-day  honest  men  is  no  reason 
why  you  shall  ever  have  them. 

Mr.  R.  Walton  Moore:  If  the  gentleman's  argument  is  a  good  one,  in  reference  to 
felonies,  why  is  it  not  a  good  one  in  reference  to  misdemeanors? 

Mr.  Braxton:  De  mijiimis  non  curat  lex. 

Mr.  R.  W^alton  Moore:  That  does  not  apply;  it  strikes  me,  here.  Would  not  a  judge 
be  just  as  reluctant  to  find  a  man  guilty  of  the  offense  of  petit  larceny  as  grand  larceny? 
Would  he  not  be  just  as  willing  to  find  a  man  guilty  of  assault  with  intent  to  kill,  and 
send  him  to  the  penitentiary,  as  to  find  him  guilty  of  the  offense  of  perjury,  or  find  him 
guilty  of  a  grave  offense  against  morality?  1  submit  to  the  gentleman  that  his  ingenuity, 
which  is  very  great,  is  engaged  in  manufacturing  phantoms. 

Mr.  Braxton:  It  is  a  fearful  phantom,  sir,  that  rises,  and  one  which  I  hope  we  will 
never  be  brought  actually  to  face. 

I  stated  before,  Mr.  Chairman,  that  personally  I  am  opposed  to  the  waiving  of  a 
jury  in  any  criminal  case,  and  for  that  reason  I  voted  for  the  amendment  offered  by  the 
gentleman  from  Fluvanna  (Mr.  Pettit) ;  but  not  being  able  to  accomplish  that  purpose, 
I  thought  the  next  best  thing  to  do,  if  we  were  to  waive  it  in  any  case,  was  to  waive  it 
only  in  misdemeanor  cases,  as  a  choice  of  evils,  if  we  have  to  waive  it  at  all.  This  Com- 
mittee has  decided  that  it  shall  be  waived  in  some  cases.  I  now  urge  upon  them  that 
the  waiver  be  not  carried  to  such  grave  cases  as  that  of  felony,  but  that  it  be  restricted 
to  cases  of  misdemeanor,  not  that  no  harm  will  be  done,  but  that  much  less  harm  will  be 
done  in  those  cases  than  in  felonies. 

Mr.  Braxton:  Have  in  your  mind  the  grave  felonies,  not  the  slight  ones.  Have  in 
your  mind  the  difficult  and  complicated  cases,  not  the  clear  ones  that  anybody  can  pass 
upon,  because  when  you  say  felony,  you  have  included  them  all.  I  say  that  it  is  not  only 
a  wrong  to  the  accused,  but  it  is  a  burden  which  ought  not  to  be  put  upon  the  judge,  and 
if  you  are  going  to  do  it,  I  say  that  in  any  event  if  the  judge  is  to  try  a  felony  case,  he 
ought  not  to  be  compelled  to  try  those  cases. 

Mr.  Thornton:  If  the  Commonwealth's  attorney  should  in  open  court  desire  to  submit 
the  case  to  the  judge,  would  the  prisoner  feel  like  declining?  Would  it  not  be  rather 
embarrassing  to  him  to  decline? 

Mr.  Braxton:  In  civil  cases  he  says  he  does  not  want  any  jury,  and  does  not  want  to 
argue  the  case,  and  all  that.    It  puts  you  at  a  disadvantage. 

One  second,  Mr.  Chairman,  and  I  shall  be  through.  In  order  that  the  Committee 
may  thoroughly  understand  this  matter,  as  it  has  not  been  printed,  I  ask  for  a  rereading 
of  my  substitute,  and  then  I  will  have  finished. 

I  call  the  attention  of  the  committee  to  the  fact  that  the  last  clause  of  section  8, 
as  reported,  which  refers  to  trials  without  a  jury  by  a  justice  of  the  peace,  with  a  right 
•  to  appeal,  that  I  do  not  change.    I  leave  that  as  it  is  because  the  right  to  appeal  is  a 
protection.   Now  if  the  Committee  will  give  me  their  attention  I  will  just  read  this. 

Mr.  Braxton:  If  you  will  take  the  report  of  the  Committee,  section  8,  line  9,  begin- 
ning with  "but  upon  a  plea  of  guilty"  and  so  on  down  to  the  words  "the  intervention  of 
a  jury,"  at  the  first  semicolon,  I  strike  out  all  of  that  and  I  propose  to  substitute  for  that 
this  provision: 

23— Const.  Debs. 
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But  upon  a  plea  of  guilty  entered  in  person  by  the  accused  in  any  criminal  case — • 
In  any  criminal  cases,  felony  or  misdemeanor  

And  with  the  consent  of  the  Commonwealth's  Attorney,  entered  of  record  

I  call  the  attention  of  gentlemen  to  that  clause  

Or  upon  the  consent  of  the  accused  and  the  Commonwealth's  Attorney,  entered  of 
record,  in  the  presence  of  the  accused,  prosecutions  for  offenses  which  may  not  be 
punishable  with  death  or  confinement  in  the  penitentiary,  the  court  shall  hear  and  de- 
termine such  criminal  case  without  the  intervention  of  a  jury. 

In  further  support  of  my  contention  that  these  cases  can  only  be  punished  by  con- 
finement in  the  penitentiary,  and  are  really  as  grave  as  capital  offenses,  I  call  the 
attention  of  the  committee  to  the  fact  that  they  are  all  classed  as  felonies  by  the  law, 
and  in  nearly  every  case  where  any  distinction  is  made  between  misdemeanors  and 
felonies,  you  will  find  that  cases  which  may  be  punishable  by  death  or  confinement  in  the 
penitentiary  are  put  exactly  on  the  same  ground  as  being  substantially  of  the  same  gravity 
and  importance. 

Mr.  Pedigo:  Mr.  Chairman,  it  is  with  very  great  reluctance  that  I  enter  into  the 
debate  among  so  many  learned  lawyers,  but  it  does  occur  to  me  that  there  is  one  phase 
of  this  great  subject  which  has  been  entirely  overlooked  by  all  of  the  gentlemen  who 
have  discussed  it. 

There  is  one  feature  of  a  jury  trial  in  the  amendment  and  I  expect  to  support  it;  but 
I  can  readily  conceive  of  a  case  in  which  the  judge  would  prefer  to  exercise  discretion  in 
calling  upon  a  jury,  even  when  the  prisoner  consents  to  it.  I  would  greatly  prefer,  as  far 
as  I  am  concerned,  that  the  amendment  should  remain  in  its  original  shape. 

Mr.  Braxton:  I  will  state  to  the  gentleman  from  Norfolk  county  that  as  far  as  I  am 
concerned  I  prefer  it  in  its  original  shape,  but  a  number  of  gentlemen  w^ho  seem  to  be 
inclined  to  support  it  thought  that  the  word  "shall"  would  make  it  obligatory,  and  I  was 
willing  to  make  that  concession  in  view  of  the  fact  that  in  felony  cases  it  amounts  only 
to  fixing  the  punishment,  because  that  applies  only  where  there  is  a  plea  of  guilty.  In 
misdemeanor  cases  I  thought  the  embarrassment  and  the  responsibility  to  the  judge 
would  be  nothing  like  so  great  as  when  charged  with  the  trial  of  felonies,  and  while  my 
own  personal  predilection  is  preference  to  a  trial  before  a  judge  that  no  member  has 
mentioned,  I  maintain  that  a  judge  can  be  corrupted.  I  also  maintain  that  a  jury  cannot 
be  corrupted. 

If  that  be  true,  and  I  think  that  the  facts  will  bear  me  out  that  a  judge  can  be  cor- 
rupted with  money  or  by  other  means,  and  that  a  jury  cannot  be  corrupted,  in  this  case, 
where  there  is  a  plea  of  guilty,  if  it  is  turned  over  as  it  is  supposed  to  the  judge,  and  the 
accused  has  money  enough,  no  judge  will  ever  convict  him  of  felony  in  the  ordinary 
course  of  proceedings,  unless  we  have  an  extraordinary  judge.  In  my  judgment,  where  a 
man  is  put  on  his  trial  for  an  offense,  there  ought  to  be  a  jury  to  hear  and  try  his  case, 
and  he  should  not  get  out  of  it  by  pleading  guilty  and  then  going  to  the  judge  to  get  out 
of  his  liability,  if  he  has  money  enough  to  pay  him. 

For  that  reason  I  prefer  a  jury  trial,  and  the  ancient  jury  of  twelve,  in  every 
instance. 

A  division  was  taken,  and  it  resulted — ayes,  28;  noes,  27. 

The  Chairman:  There  being  some  doubt,  and  some  members  having  just  come  into 
the  hall,  the  Chair  wiU  divide  the  House  again. 

So  Mr.  Braxton's  substitute  was  rejected,  there  being  on  a  second  division — ayes,  30; 
noes,  34. 

On  motion  of  Mr.  Wise,  the  Committee  rose  and  the  Convention  adjourned  until" 
to-morrow,  Wednesday,  September  11,  1901,  at  12  o'clock  M. 
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WEDNESDAY,  September  11,  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  Richard  Mcllwaine,  D.  D. 

LEGISLATIVE  DEPARTMENT. 

Mr.  Robertson:  I  desire  to  submit  a  minority  report  from  the  Committee  on  the 
Legislative  Department. 

The  Secretary  read  as  follows: 
To  the  President  and  Members  of  the  Constitutional  Convention: 

The  undersigned  members  of  the  Committee  on  the  Legislative  Department  beg 
leave  to  report  that  they  are  unable  to  agree  with  the  report  of  that  committee  so  far 
as  it  provides  that  Section  17,  Article  V.  of  the  present  Constitution  shall  remain  as  it 
now  stands  as  Section  21,  Article  V.  of  the  new  Constitution.  This  provision  reads  as 
follows: 

Section  17.  The  General  Assembly  shall  not  grant  a  charter  of  incorporation  to  any- 
church  or  religious  denomination,  but  may  secure  the  title  to  church  property  to  an 
extent  to  be  limited  by  law. 

In  our  opinion,  this  provision  should  be  omitted  entirely  from  the  new  Constitution 
and  thus  leave  it  to  the  discretion  of  the  Legislature  to  deal  with  religious  organizations 
in  the  same  manner  that  it  deals  with  all  other  organizations. 

It  would  take  too  much  time  to  here  enter  into  the  various  reasons  which  have  led 
us  to  differ  with  the  majority  of  the  committee  on  this  point,  we  only  desire  here  to 
report  that  we  differ  from  them,  and  ask  that  this  report  be  considered  by  Convention 
when  this  question  shall  come  under  discussion. 

WM.  GORDON  ROBERTSON, 
N.  B.  WESTCOTT, 
ROBERT  W.  BLAIR. 

On  motion  of  ]Mr.  Green,  the  Convention  resolved  itself  into  a  Committee  of  the 
Whole  upon  the  further  consideration  of  the  report  of  Committee  on  Preamble  and  Bill 
of  Rights.   Mr.  Walker  in  the  chair. 

The  Chairman:  The  question  before  the  Committee  is  the  adoption  of  section  8  of 
the  report  of  the  Committee  on  Preamble  and  Bill  of  Rights.  The  pending  question  is  on 
the  amendment  proposed  by  the  gentleman  from  Henrico  (Mr.  Waddill) . 

Mr.  Green:  I  will  state  that  the  amendment  of  the  gentleman  from  Henrico  was. 
accepted  by  the  Committee,  and  is  noAv  embodied  in  the  report  as  it  will  be  read. 

The  Secretary:  The  gentleman  from  Fairfax  proposes  to  add  at  the  end  of  the  section: 
the  following: 

The  General  Assembly  may  provide  by  law  for  juries  consisting  of  less  than  twelve 
men  for  the  trial  of  persons  accused  of  criminal  offenses  not  punishable  by  death  or  con- 
finement in  the  penitentiary,  and  may  classify  such  cases  and  prescribe  the  number  of 
jurors  for  each  class  of  cases. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  at  the  present  time,  as  the  members  of  the 
Convention  v/ell  know,  all  misdemeanor  cases,  w^hether  of  slight  or  of  great  importances^ 
are  originally  tried  by  justices  of  the  peace.  Without  regard  to  the  importance  of  the 
case,  the  trial  occurs  primarily  before  a  justice  of  the  peace.  The  right  of  appeal  upon 
the  part  of  the  defendant  to  the  county  court  or  the  corporation  court,  as  the  case  may- 
be, is  reserved,  and  by  the  report  of  this  Committee  continues  to  be  reserved,  and  the- 
Committee  design  that  the  appeal  shall  always  be  tried  by  a  jury  of  twelve  men. 

So  we  are  to  maintain  this  strange  condition  of  things — that  all  misdemeanor  cases 
in  the  beginning  are  cognizable  by  justices  of  the  peace,  and  are  disposed  of  finally  by- 
justices  of  the  peace,  subject  to  the  right  of  appeal  I  have  indicated;  and  yet  that  these 
cases,  when  they  are  appealed  to  the  courts,  must  be  tried  by  a  judge,  assisted  by  the 
ancient  jury  of  twelve  men. 

A  great  deal  of  the  expense  of  the  administration  of  the  criminal  laws  results  from 
this  condition.    I  find  that  the  Auditor  reports  that  the  criminal  jury  expenses  aggregate 
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something  like  $50,000  per  annum,  and  a  large  item  of  that  amount  unquestionably  attends 
the  trial  of  misdemeanor  cases  upon  appeal  in  the  corporation  and  the  county  courts. 

My  proposition  is  not  to  say  that  less  than  twelve  men  shall  constitute  the  juries  for 
the  trial  of  such  cases  upon  appeal,  but  to  say  that  the  General  Assembly  shall  have  the 
right  to  diminish  the  number  of  jurors  and  shall  have  the  right  to  make  a  classification 
of  the  cases,  varying  the  number  of  jurors  according  to  the  classes. 

It  was  objected  here  yesterday,  and  will  be  objected  again  to-day,  that  some  misde- 
meanors are  of  a  very  serious  nature.  If  this  proposition  should  be  adopted  the  Legisla- 
ture could  say,  if  it  thinks  proper,  that  as  to  such  misdemeanors  a  jury  of  twelve  men 
shall  be  retained ;  for  example,  for  the  trial  of  petit  larceny  appeals.  My  effort  is  to  allow 
the  Legislature  to  say  in  respect  to  trivial  misdemeanors — and  there  are  hundreds  of 
them  under  the  common  law  and  the  statutes — that  less  than  twelve  men  shall  be  im- 
panelled for  the  purpose  of  trial  upon  appeal. 

Mr.  Chairman,  if  we  can  trust  justices  of  the  peace  with  the  original  disposition  of  a 
misdemeanor  case,  surely  we  can  trust  the  General  Assembly  of  Virginia  with  discretion 
as  to  diminishing  the  number  of  jurors  in  all  or  in  some  classes  of  misdemeanor  cases, 
and  we  can  trust  a  competent  judge,  learned  in  the  law,  far  better  equipped  for  trying 
criminal  cases  than  a  justice  of  the  peace  can  be,  to  dispose  of  such  a  case  upon  appeal 
with  a  jury  made  up  of  a  smaller  number  of  men  than  the  usual  number. 

I  find  that  many  gentlemen  are  exceedingly  shy  when  they  come  to  consider  the 
question  of  any  change  whatever  in  the  jury  system.  But  when  I  go  to  the  country  of  its 
origin  I  discover  that  the  whole  trend  of  the  ablest  thought  is  in  the  direction  of  decreas- 
ing the  number  of  jurors. 

As  a  matter  of  fact,  in  England  to-day  I  believe  nearly  all  misdemeanors  are  disposed 
of  without  a  jury  trial;  and  in  civil  matters  there  is  a  widespread  and  vigorous  agitation 
in  England,  based  upon  considerations  of  expense  and  inconvenience  to  citizens  who  have 
to  serve  upon  juries,  in  favor  of  reducing  the  number  of  jurors  in  civil  cases. 

Prior  to  1870,  for  instance,  a  select  committee  of  the  House  of  Commons,  of  which 
Lord  Enfield  was  chairman,  commended  the  question  of  reducing  the  number  of  jurors 
to  the  attention  of  Parliament  as  being  well  worthy  of  consideration;  and  after  that.  Lord 
Coleridge,  when  he  was  Attorney-General — he  was  afterward  Chief  Justice,  and  I  think 
died  within  the  last  three  or  four  years — drew  a  bill  for  the  amendment  and  consolida- 
tion of  the  laws  relating  to  juries,  one  of  the  prime  features  of  which  was  the  reduction 
X)f  the  number  of  jurors. 

I  am  a  friend  of  the  jury  system.  I  would  do  nothing  to  impair  its  efficiency.  I 
"would  not,  for  instance,  think  of  departing  from  the  unanimity  rule,  which  I  consider 
would  be  a  step  in  the  direction  of  destroying  that  system.  But  I  cannot  see  any  reason 
whatever  that  ought  to  deter  us  from  saving  a  large  item  of  expense  to  the  Commonwealth 
when  we  can  do  it  easily  and  when  we  can  do  it  without  injustice  to  any  individual,  and 
with  full  regard  for  the  safety  of  society,  by  reducing  the  number  of  jurors  who  shall  try 
these  trivial  misdemeanors  that  are  crowding  our  courts. 

Since  gentlemen  always  go  back  to  the  past,  let  us  see  if  we  have  any  precedent  for 
.this  action.  I  have  said  that  I  believe  in  England  to-day  almost  universally  the  misde- 
meanors are  disposed  of  without  a  jury.  In  the  District  of  Columbia,  in  the  city  of  Wash- 
ington, which  in  many  respects  is  the  best  governed  city  in  this  country — although  that 
remark  may  seem  to  be  a  strange  commentary  upon  republican  institutions — until  re- 
cently the  courts,  not  of  records,  tried  all  misdemeanors  arising  there  without  a  jury,  and 
a  very  few  of  those  cases  went  by  appeal  into  the  courts  of  record.  No  injustice  was 
found  to  be  done.  No  hardship  was  worked.  Trouble  was  saved.  Time  was  saved.  Ex- 
pense was  saved.  They  would  be  pursuing  that  course  to-day  except  that  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Callan  vs.  Wilson,  reported,  I  believe,  in  127 
U.  S.,  declared  that  the  Constitution  of  the  United  States  did  not  sanction  it. 

In  that  city,  where  it  certainly  cannot  be  charged  that  criminal  law  is  not  well  ad- 
ministered; where  there  can  be  no  charge  that  the  liberty  of  the  individual  citizen  is 
Infringed,  but  for  a  perhaps  inevitable  but  exceedingly  inconvenient  decision  of  the  Su- 

1.  :   ,    ,  ,  . 
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preme  Court  of  the  United  States  they  would  to-day  be  disposing  of  nearly  all  misde- 
meanors without  a  trial  by  .jury. 

Now,  when  you  go  to  the  organic  law  of  other  States,  do  you  find  any  precedent? 
There  is  a  most  striking  precedent.  In  1884  the  State  of  Louisiana  revised  its  Constitu- 
tion, and  it  introduced  a  provision  which  I  will  read.  In  Louisiana  the  people  have  had 
full  experience,  fuller  than  ours,  because  they  have  had  in  operation  different  systems  of 
law  in  that  Commonwealth,  to  some  extent  the  civil  law  and  to  some  extent  the  common 
law.    They  put  this  provision  in  their  Constitution  in  1SS4: 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy  public 
trial  by  an  impartial  jury,  except  that,  in  cases  where  the  penalty  is  not  necessarily 
imprisonment  at  hard  labor  or  death,  the  General  Assembly  may  provide  for  the  trial 
thereof  by  a  jury  less  than  twelve  in  number. 

They  did  exactly  what  I  desire  to  have  done,  and  what  I  hope  it  may  be  the  pleasure 
of  this  Convention  to  do.  They  gave  the  General  Assembly  a  free  hand  in  order  that  it 
might  do  away  with  absurdity — I  use  that  term  with  great  respect  for  gentlemen  who 
may  differ  with  my  view — of  impanelling  an  expensive  jury,  paying  their  per  diem  and 
their  mileage,  in  every  little  misdemeanor  case  that  goes  into  the  corporation  or  the 
county  court. 

Mr.  Green:  Most  of  your  argument  has  been  against  a  jury  of  twelve  at  all.  I 
have  nothing  to  say  in  reply  to  that  now.  but  I  understand  you  to  say  that,  under  the 
provision  of  this  section  as  it  now  stands,  where  the  case  is  appealed  from  the  magistrate 
to  the  court,  the  court  is  compelled  to  give  the  accused  a  jury  trial. 

Mr.  R.  Walton  Moore:  It  is  compelled  to  give  him  a  jury  trial. 

jMr.  Green:  It  certainly  is  not.  The  provision  is  that  when  he  gets  up  there,  if  he 
plead  guilty,  oy  if  he  plead  not  guilty,  with  the  consent  of  the  accused  and  of  the  Com- 
monwealth, entered  of  record,  the  court  may  hear  and  determine  any  criminal  case,  except 
when  the  punishment  may  be  death,  w^ithout  the  intervention  of  a  jury;  and  the  General 
Assembly  may  by  law  provide  for  the  trial,  by  a  justice  of  the  peace,  without  a  jury,  of 
persons  accused  of  criminal  offenses  not  punishable  by  death  or  confinement  in  the 
penitentiary. 

Mr.  R.  Walton  Moore:  By  that  provision  we  have,  as  I  understand  this  arrangement 
now,  that  in  felony  cases  upon  a  plea  of  guilty,  a  jury  is  dispensed  with,  and  unless  I 
misunderstand  the  language  of  the  section  as  perfected,  upon  a  plea  of  not  guilty,  by  the_ 
consent  of  both  parties,  a  jury  may  be  waived.    This  is  the  language:  ^ 

But  upon  a  plea  of  guilty  by  the  accused  in  person,  or  upon  a  plea  of  .  not  guilty 
with  the  consent  of  the  accused  and  of  the  Commonwealth  entered  of  record,  the  court 
may  hear  and  determine  any  criminal  case,  except  when  the  punishment  may  be  death 
without  the  intervention  of  a  jury. 

Now  that  language  is  as  clear  as  it  can  be  made,  and  that  language  means  that  tmless 
there  be  the  consent  of  the  parties,  save  tipon  a  plea  of  guilty,  there  can  be  no  dispensing 
with  the  jury  trial  in  a  court  of  record.  If  there  be  doubt  about  it,  I  ask  that  my  amend- 
ment be  adopted  so  as  to  put  it  beyond  the  peradventure  of  doubt  that  upon  misdemeanor 
appeals  a  jury  may  be  reduced  in  number.  I  will  ask  my  friend  from  Danville  if  he  does 
not  concur  in  that  construction. 

Mr.  Green:  I  do  not. 

Mr.  R.  W^alton  Moore:  Will  the  gentleman  show  me  any  line  in  the  section  as  per- 
fected which  will  allow  a  court,  without  the  consent  of  the  person  accused  and  of  the 
Commonwealth's  attorney,  to  try  a  misdemeanor  case  unless  a  jury  be  impanelled  for 
the  purpose  of  the  trial? 

Mr.  Green:  I  cannot,  sir;  and  it  is  not  intended  to  deprive  the  accused  at  any  time, 
without  his  consent,  of  the  right  to  trial  by  jury. 

Mr.  R.  Walton  Moore:  So  there  is  no  disagreement  between  my  friend  and  me. 

Mr.  Green:  Not  in  that  respect;  but  when  the  case  comes  up  from  the  magistrate,  if 
the  accused  consents  and  the  Commonwealth's  attorney  consents,  he  has  the  right. 
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Mr.  R.  Walton  Moore:  "If  he  consents" — but  what  I  am  trying  to  have  done  is  to 
give  the  General  Assembly  the  right  to  say  that  even  if  he  does  not  consent,  these  trivial 
misdemeanor  cases,  such  as  shooting  in  a  public  highway,  and  very  many  others,  may 
be  tried  with  a  small  jury,  and  expense  saved — that  is,  I  repeat,  what  they  did  in 
"Louisiana  in  the  Constitution  of  1884,  and  when  you  go  to  the  Constitution  of  the  State 
of  Louisiana,  adopted  in  1898,  you  find  what?  You  find  that  they  were  so  well  satisfied 
with  the  experiment  of  1884  that  they  not  only  retained  the  provision  for  the  reduction 
of  the  number  of  jurors  in  misdemeanor  cases,  but  they  extended  it. 

So,  we  have  to  guide  us  the  experience  of  the  State  of  Louisiana,  covering  the  period 
from  1884  to  1898,  as  well  as  the  experience  of  other  localities.  Only  theory  can  be 
vouched  against  my  proposition,  and  if  we  are  to  act  upon  theory  and  disregard  our 
practical  experience  and  observation,  what  opportunity  will  we  have  to  work  out  the 
reforms  to  which  we  are  pledged  and  which  we  are  endeavoring  to  make  in  the  framing 
of  this  Constitution? 

Now,  it  is  a  practical  matter.  It  involves  a  large  saving  to  the  Commonwealth. 
No  one,  in  my  humble  judgment,  can  say  that  the  slightest  inherent  right  of  any  citizen 
will  be  taken  away  if  you  allow  the  body  which  represents  the  citizens  of  this  Common- 
wealth to  declare  in  its  judgment  that  certain  misdemeanors  may  be  tried  by  less  than 
twelve  men. 

What  is  the  General  Assembly  of  Virginia,  to  which  we  are  asked  to  give  a  discre- 
tion? It  is  the  popular  branch  of  the  State  government  elected  by  the  people.  It  speaks 
for  the  whole  people.  Are  you  to  announce  that  you  fear  that  this  body,  which  assembles 
here  in  the  Capitol  biennially,  or  may  hereafter  assemble  ouadrennially,  is  not  to  be 
trusted  with  the  matter  of  disposing  of  these  misdemeanor  cases  with  less  expense  to  the 
Commonwealth  ? 

-Gentlemen  say  "do  not  change  the  jury;  it  is  a  common-law  institution."  Some  one 
"said  yesterday  that  Sir  William  Blackstone  pronounced  a  great  eulogy  upon  the  jury 
system  as  it  stands  to-day.  Does  any  lawyer  forget  the  high  encomium  which  the  same 
distinguished  authority  pronounced  upon  the  ancient  system  of  common-law  pleading, 
which  has  been  swept  away  in  England  entirely,  and  to  some  extent  abrogated  in  Vir- 
,^inia?  Does  any  lawyer  forget  the  encomium  which  the  same  authority  pronounced  upon 
the  law  fixing  the  legal  status  of  a  married  woman — a  status  that  has  been  completely 
destroyed  in  Virginia  and  in  almost  every  other  State  in  the  Union,  and  likewise,  I 
believe,  in  England? 

It  will  not  do,  gentlemen,  to  conclude  because  our  forefathers  or  m^en  distinguished 
and  able  upon  the  other  side  of  the  water  have  approved  and  applauded  a  thing,  that  it 
is  necessarily  right  and  necessarily  entitled  to  our  commendation  and  approval  at  this 
time  in  all  its  features. 

I  vv^ould  be  one  of  the  last  men  to  lay  an  irreverent  touch  upon  any  part  of  our  fabric 
of  government,  if  by  so  doing  I  would  infringe  the  liberties  of  the  people  of  this  Com- 
monwealth in  a  mass  or  as  individuals,  particularly  when  we  are  upon  the  consideration 
of  this  Bill  of  Rights.  During  this  discussion  I  have  not  forgotten  the  history  of  the 
county  which  has  given  me  a  seat  here.  That  county  may  verily  be  called  a  Mecca  to 
which  the  apostles  and  the  worshipers  of  liberty  may  fitly  turn  their  eyes. 

In  no  small  measure  the  Bill  of  Rights,  as  it  was  adopted  in  1776,  had  its  origin  in 
the  action  of  the  people  of  that  county,  upon  the  verge  of  the  Revolution.  Its  author 
found  the  material  for  many  sections  of  the  Bill  of  Rights  in  the  proceedings  (largely 
the  work  of  his  own  hands)  of  the  freeholders  of  Fairfax — the  locality  now  represented 
by  my  friend  from  Alexandria  (Mr.  Smith)  and  myself — in  the  proceedings  of  a  com- 
mittee appointed  by  those  patriots,  and  in  the  proceedings  of  the  Independent  Company 
of  Fairfax,  whose  attitude  at  that  juncture  invited  the  approval  in  writing  of  the  people 
of  the  community  now  represented  by  the  distinguished  gentleman  from  Augusta  (Mr. 
Braxton),  who  sits  at  my  left. 

As  the  representative  of  a  county  which  has  helped  to  furnish  to  the  world  its 
charters  of  liberty,  and  in  whose  soil  at  Mt.  Vernon  and  Gunston  Hall  rest  the  ashes  of 
those  who  were  foremost  in  the  early  struggles  for  liberty,  I  could  not  seek  to  introduce 
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into  the  Bill  of  Rights  any  provision  that  I  suspected  might  weaken  the  principles  it 
declares  or  imperil  the  rights  which  it  seeks  to  guard  and  protect.  But  as  to  the  pending 
matter  there  can  be  no  danger  of  that  character.  It  is  impossible  that  any  such  result 
can  flow  from  the  amendment  which  I  have  offered. 

Mr.  O'Flaherty:  Mr.  Chairman,  it  is  vrith  a  great  deal  of  reluctance  that  I  attempt 
to  speak  before  this  Committee,  especially  after  the  gentleman  who  represents  the  great 
■county  of  Fairfax  (.Mr.  Moore  J  has  spoken.  I  cannot  say  that  I  represent  a  county 
which  has  had  such  distinguished  men  to  live  and  die  in  it,  and  I  do  not  know  that  that 
should  have  any  weight  in  what  we  have  to  say  on  this  question.  He  reminds  me  of  a 
reverend  gentleman  I  heard  about  sometime  ago  who  wanted  to  get  a  church.  He  wrote 
to  the  committee  and  said  he  would  like  to  be  pastor  of  a  certain  church,  and  among  the 
qualifications  that  he  gave  he  said  that  his  grandfather  had  been  one  of  the  pall-bearers 
at  George  Washington's  funeral.  (Laughter.) 

It  seems  to  me  that  a  great  deal  of  the  argument  of  the  gentleman  in  favor  of  his 
proposition  is  just  as  pertinent  as  that  fact.  He  says  that  in  England  they  are  now 
attempting  to  do  away  with  this  system  of  trial  by  jury,  and  that  the  tendency  is  to  have 
a  fewer  number  of  jurors;  and  then  again  he  says  in  his  speech  later  on  that  we  are  not 
to  attempt  a  thing  simply  because  it  comes  to  us  from  some  one  across  the  water. 

Now,  the  only  argument  the  gentleman  has  produced  this  morning  is  the  one  of 
saving  expense.  If  there  is  any  other  reason  why  we  should  have  a  fewer  number  of 
jurors,  he  has  not  explained  it,  and  I  cannot  see  that  there  will  be  any  reduction  of 
expense  in  this  matter. 

Suppose  we  classify  the  crimes  of  misdemeanors  which  may  be  tried  by  a  jury  of 
twelve  or  by  a  lesser  ntimber  of  jurors.  You  are  very  likely  to  have  at  each  term  of  the 
court  a  trial  of  both  classes  or  of  several  classes.  You  will  then  have  to  summon  a 
jury  of  twelve  anyway.  The  jurors  will  be  paid  their  mileage  and  will  be  paid  for  their 
attendance  upon  the  court,  and  you  will  not  have  the  saving  that  the  gentleman  speaks  of. 

I  for  one  am  not  willing  to  admit  that  the  District  of  Columbia  is  better  governed, 
or  that  they  have  a  better  system  of  courts.  I  wish  I  had  the  time  and  it  was  proper  to 
show  why  I  believe  in  the  District  of  Columbia  to-day  we  have  the  most  court-ridden 
portion  of  the  United  States,  if  not  of  the  civilized  world.  I  would  not  give  the  system  of 
trial  that  we  have  to-day  in  Virginia,  where  we  have  the  safeguards  of  the  Constitution 
thrown  around  us.  for  the  system  in  the  District  of  Columbia. 

I  recently  had  some  cases  in  that  District,  and  I  found  to  my  astonishment  upon 
examination  that  the  United  States  Congress  has  the  authority  and  the  power  to  legislate 
for  that  District  in  a  way  and  in  a  manner  that  it  cannot  legislate  for  any  other  portion 
of  the  United  States,  becatise  in  the  other  portions  of  the  United  States  there  are  the 
safeguards  of  the  Constittition  and  the  common  law  as  it  existed  at  the  time  of  the 
adoption  of  the  various  constitutions.  That  is  not  trtie  except  in  a  limited  way  in  the 
District  of  Columbia. 

The  gentleman  yesterday  addticed  the  State  of  ^Nlaryland  as  an  example  where  you 
could  try  a  man  without  a  jtiry  or  without  the  unanimotis  consent  of  a  jury,  and  I  find 
here  that  you  must  have  the  unanimous  consent  of  the  jury  in  the  State  of  Maryland, 
and  it  has  ever  been  so.  AVhat  the  gentleman  from  Augusta  said  yesterday  is  true.  There 
has  never  been  in  the  history  of  Maryland  a  trial  of  any  individual  under  the  circum- 
stances asked  for  here  by  a  single  judge,  neither  under  the  Constitution,  nor,  as  I  learn 
from  competent  authority,  as  it  now  is.  I  ask  the  gentleman  to  show  me  if  the  Consti- 
tution of  Maryland  is  different  from  that  which  was  read  yesterday  by  the  gentleman 
from  Augusta.  It  is  not  worth  while  for  us  to  endeavor  to  mislead.  I  do  not  mean  to 
say  that  the  gentleman  has  done  so,  but  here  is  the  language  of  the  Constitution  of  Marj^- 
land  as  it  now  exists  and  as  it  has  been  since  1S67.  The  accused  has  a  right  to  a  speedy 
trial  by  an  impartial  jury  without  whose  unanimous  consent  he  is  not  to  be  found  guilty. 
That  is  for  the  trial  of  the  felonies  and  for  the  trial  of  misdemeanors  as  well. 

Now,  the  gentleman  adduces  the  State  of  Louisiana  as  an  example.  We  all  know 
that  the  right  of  trial  by  jury  in  the  State  of  Louisiana  has  never  been  a  part  of  the 
law  of  the  land  or  of  due  process:  but  in  the  State  of  Louisiana  they  have  had  the  civil 
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law,  which  is  different.  It  has  worked  well  with  those  people  because  it  is  a  part,  so  to 
speak,  of  their  common  law;  it  is  a  part  of  their  bone  and  sinew.  It  is  the  civil  law, 
which  has  been  there  ever  since  the  foundation  of  that  Commonwealth. 

I  myself  have  been  a  practitioner  for  some  twelve  years,  and  I  wish  to  say  right 
here  that  I  do  not  and  I  cannot  agree  with  what  gentlemen  have  said  upon  this  floor 
about  waiving  the  right  of  a  trial  by  a  jury. 

I  believe  it  is  a  bad  precedent;  I  believe  we  open  wide  the  flood  gates  for  an  oppor- 
tunity of  collusion.  Take  a  man  who  is  accused  of  a  crime.  He  stands  in  with  the 
Commonwealth's  attorney;  the  Commonwealth's  attorney  stands  in  with  the  county 
judge;  he  consents  to  waive  a  jury  trial.  The  judge  m,ay  be  in  collusion  with  the  Com- 
monwealth's attorney,  and  a  man  may  get  off  from  a  just  sentence. 

Now,  I  claim,  and  I  think  it  is  not  a  new  doctrine,  that  the  whole  community  has  an 
interest  in  this  question.  It  is  not  a  matter  simply  as  to  whether  a  man  shall  be  pun- 
ished for  what  he  has  done.  If  you  will  bear  with  me  for  a  few  minutes  I  will  read  you 
what  the  court  of  New  York  has  said  upon  that  question.  I  will  read  fr-om  the  case  of 
Gancemi  vs.  The  People,  in  18th  New  York  Reports,  page  136: 

Criminal  prosecutions  involve  public  wrongs,  "a  breach  and  violation  of  public  rights 
and  duties/'  which  affect  "the  whole  community,  considered  as  a  community,  in  its 
social  and  aggregate  capacity." 

Here  the  court  quotes  Blackstone's  Commentaries: 

The  end  they  have  in  view  is  the  prevention  of  similar  offences,  not  atonement  or 
expiation  for  crime  committed.  The  penalties  or  punishments,  for  the  enforcement  of 
which  they  are  a  means  to  the  end,  are  not  within  the  discretion  or  control  of  the  parties 
accused;  for  no  one  has  a  right,  by  his  own  voluntary  act,  to  surrender  his  liberty  or 
part  with  his  life. 

If  it  is  pertinent  to  the  question  under  consideration,  I  wish  to  say  right  here  along 
that  line  that  no  man  has  a  right  to  consent  in  a  felony  case  to  waive  trial  by  a  jury, 

Mr.  Barbour:  I  call  the  gentleman's  attention  to  the  fact  that  the  matter  he  is  dis- 
cussing at  present  has  been  passed  on  by  the  Committee. 

Mr.  O'Flaherty:  I  do  not  know  whether  it  has  or  not,  but  I  expect  that  I  shall  have 
to  vote  against  the  substitute  offered  as  it  now  stands.  It  is  a  question  whether  we  shall 
vote  it  down  or  whether  we  shall  vote  for  it,  and  to  that  extent  I  think  it  is  before  the 
House.    I  read  further  from  the  same  opinion  of  the  court: 

The  State,  the  public,  have  an  interest  in  the  preservation  of  the  liberties  and  the 
lives  of  the  citizens,  and  will  not  allow  them  to  be  taken  away  "without  due  process  of 
law"  when  forfeited,  as  they  may  be,  as  a  punishment  for  crimes.  Criminal  prosecu- 
tions proceed  on  the  assumption  of  such  a  forfeiture,  which  to  sustain  them,  must  be 
ascertained  and  declared  as  the  law  has  prescribed. 

And  again  that  the  "natural  life,  being  the  immediate  donation  of  the  Great  Cre- 
ator, cannot  legally  be  disposed  of  or  destroyed  by  any  individual,  neither  by  the  person 
himself  nor  by  any  other  of  his  fellow  creatures,  merely  upon  their  own  authority. 

No  man  has  a  right  to  consent  to  have  his  life  taken  away.  No  man  has  a  right  to 
consent  to  be  sent  to  the  penitentiary.  Some  one  may  say  that  no  man  is  fool  enough  to 
plead  guilty  or  to  consent  to  waive  a  trial  by  jury  upon  the  advice  and  consent  of  his 
attorney.  That  argument  was  just  as  much  true  then  as  it  is  now,  and  it  is  no  more  true 
now  than  it  was  then.  We  all  remember  the  case,  given  us  in  Greenleaf,  I  think,  where 
two  young  men  pleaded  guilty  of  having  murdered  their  brother,  and  they  were  sent  to 
the  State's  prison  for  life,  under  the  misapprehension  that  they  might  be  tried  and  con- 
demned to  death,  and  yet  afterwards  it  was  found  that  although  they  had  confessed, 
they  never  had  committed  the  crime,  because  the  young  man  who  was  supposed  to  be 
murdered  turned  up  in  after  life.    This  shows  what  a  man's  consent  may  do. 

I  will  stop  here  to  say  that  I  thought  the  chairman  of  the  Committee  had  agreed 
that  the  words  "in  his  presence"  after  his  consent,  should  be  inserted.  I  find  that  it  is 
not  in  the  section,  and  I  should  like  to  ask  the  gentleman  why  it  is  not  put  there.  If 
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a  man  is  to  give  his  consent  it  ought  to  be  entered  in  open  cotirt.  in  the  court  of  record, 
in  his  presence,  that  he  consented. 

Mr.  Green:  It  saj^s  ''entered  of  record."    It  is  already  there. 

Mr.  O'Flaherty:  1  do  not  think  that  in  itself  includes  their  presence.  If  it  does  mean 
that,  let  us  say  so.  and  have  no  doubt  about  it.  Those  few  words  cannot  cause  any 
difference. 

Mr.  Green:  It  is  not  necessary  to  put  them  in. 

Mr.  O'Flaherty:  I  do  not  think  the  State  will  save  anything  if  you  adopt  the  amend- 
ment of  the  gentleman  from  Fairfax.  Further  than  that,  I  am  opposed  to  the  clause  as 
it  now  stands  since  I  have  examined  the  cases.  I  do  not  care  where  the  right  of  jury 
trial  came  from,  whether  it  came  from  the  Anglo-Saxon,  as  some  say:  whether  it  came 
from  the  Normans,  as  some  say;  whether  it  came  from  the  King  of  Wales.  Morgan  Glo- 
morgan,  or  where  it  came  from,  I  maintain  and  stand  to  it  and  say  that,  in  my  opinion, 
the  right  of  trial  by  jury  should  be  maintained  in  misdemeanor  cases  as  well  as  in 
felonies,  and  that  the  accused  should  not  be  compelled  to  waive  the  right  to  have  a  jury, 
which  has  been  regarded  as  the  jury  throughout  all  the  ages;  the  jury  that  is  spoken  of 
when  you  speak  of  the  law  of  the  land;  the  jtiry  which  is  contemplated  when  you  speak 
of  due  process  of  law.  a  jury  of  twelve  men  and  no  fewer. 

Why  have  we  selected  twelve  men?  Because  it  is  thought  that  that  is  a  sufficient 
number  to  protect  the  interests  of  any  one  who  is  accused  of  crime. 

Mr.  R.  Walton  Moore:  What  is  the  original  reason  the  gentleman  gives  for  making 
the  ntimber  of  the  jury  twelve? 

Mr.  O'Flaherty:  I  was  giving  my  reason.  I  will  answer  you.  Some  people  have 
given  the  reason;  I  believe  it  was  the  King  of  Wales  I  spoke  of  a  while  ago  who  said 
it  was  twelve  because  there  were  twelve  Apostles,  and  that  no  man's  life  ought  to  be 
taken  away  without  the  consent  of  twelve  wise  men  and  the  king.  Here  you  will  take 
the  wise  men  ^away  and  make  the  judge  the  king  and  the  whole  court. 

I  say  that  twelve  men  are  enough  and  not  too  many,  and  it  has  been  found  to  be  a 
correct  number  throughout  all  the  time  of  the  history  of  England  and  America.  From 
times  past,  whether  you  reckon  from  away  back  to  the  time  of  the  Xorman  conquest  or 
reckon  back  to  the  wild  woods  of  northern  Europe,  twelve  have  been  the  ntimber  which 
has  been  regarded  as  the  safe  bulwark  of  all  the  people.    That  is  my  reason. 

Air.  R.  Walton  Moore:  I  beg  to  say  that  he  seems  at  least  to  be  inaccurate  in  his 
historical  recollection.  I  find  that  so  far  from  any  magic  being  fotmd  to  exist  in  the 
ntimber  of  twelve,  in  an  old  tract,  published  in  16S2,  called  "Guide  to  English  Juries," 
this  is  assigned  as  the  best  reason  that  could  be  discovered  for  having  that  number: 

In  analogy-  of  late. 

And  the  number  had  not  been  twelve  long  prior  to  16S2;  the  number  had  varied,  but 
the  author  says: 

In  analogy  of  late  the  jury  is  reduced  to  the  number  of  twelve,  like  as  the  prophets 

were  twelve  to  foretell  the  truth,  the  Apostles  twelve  to  preach  the  truth,  the  dis- 
coverers twelve  sent  to  Canaan  to  seek  and  report  the  truth,  and  the  stones  tweh'e  that 
the  heavenly  Jerusalem  is  built  on. 

X'ow,  that  is  the  best  reason  which  seems  to  have  been  assigned  for  making  the  jury 
consist  of  the  number  twelve, 

Mr.  O'Flaherty:  The  gentleman  may  choose  to  give  any  reason  he  pleases,  but  the 
reasons  I  gave  are  more  agreeable  to  me  and  to  my  idea  of  what  is  right.  If  he  thinks 
that  because  back  there  twelve  stones  were  given  as  a  reason,  he  can  accept  it,  and  I 
have  no  objection  in  the  world.  Here  is  what  Mr.  Blackstone  says.  I  suppose  he  is 
better  authority  than  the  gentleman  from  Fairfax,  although  the  gentleman  from  Fairfax 
lives  in  a  county  where  Washington  died  and  was  buried: 

Pursuing  the  same  subject  in  the  4th  book  of  his  commentaries,  in  its  application 
to  criminal  prosecutions,  he  characterizes  it  as  the  bulwark  of  the  liberties  of  English- 
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men,  and  afSrms,  "that  the  truth  of  every  accusation,  whether  preferred  in  the  shape 
of  indictment,  information  or  appeal,  must  be  confirmed  by  the  unanimous  suffrage  of 
twelve  of  his  equals  and  neighbors,  and  superior  to  all  suspicion,"  before  the  accused 
-can  be  subjected  to  any  manner  of  punishment. 

That  is  the  reason  given  for  the  number  being  twelve — in  the  time  of  Blackstone. 
I  say  no  man  knows  the  origin  of  the  iury  system.  No  man  can  of  a  certainty  say  thus 
and  so.  Mr.  Blackstone  says  one  thing  and  Mr.  Reeve  says  another,  and  other  gentlemen 
say  differently.  We  do  know  that  it  has  stood  the  test  of  time.  We  do  know  that  it  has 
been  the  bulwark  of  the  liberties  of  the  people. 

I  will  say  here,  gentlemen,  that  the  number  twelve  does  not  possess  for  me  a  par- 
ticular charm  because  it  comes  from  England.  I  am  willing  to  accept  anything  that  I 
get,  wherever  it  may  come  from,  if  it  is  a  good  thing.  But  you  might  .lust  as  well  say 
that  we  in  America  must  adopt  the  English  practice  and  let  the  Congress  of  the  United 
-States  be  the  Supreme  Court  of  the  United  States,  whereas  Parliament  is  the  Supreme 
€ourt  of  England,  if  Ave  are  going  to  adopt  everything  the  English  people  wish  to  give  us. 
If  we  are  to  adopt  England  for  our  criterion  to-day  we  might  find  an  advocate  here  of  the 
English  hotel  system,  where  they  permit  negroes  to  associate  with  white  people. 
(Laughter.) 

But,  gentlemen,  I  do  not  care  where  the  .iury  system  came  from.  Some  say  it  came 
from  the  ancient  Anglo-Saxons;  others  say  it  came  from  the  Normans;  others  say  it 
came  from  the  Celts.  I  do  not  care  whence  it  comes,  if  it  is  a  good  thing,  and  I  will  not 
be  among  the  first  to  raise  my  hand  to  strike  it  down. 

As  a  practicing  lawyer,  I  know  that  in  this  State  even  a  man  who  has  the  right  of 
appeal  may  not  have  the  ability  to  appeal,  because  he  does  not  always  know,  and  he  has 
not  always  the  means  to  take  care  of  his  case,  I  am  in  favor  of  throwing  safeguards 
around  his  life  and  liberty  and  good  name  in  the  most  trivial  affairs. 

I  should  like  to  have  the  gentleman  from  Fairfax  show  me  if  he  can  how  he  can 
save  a  dollar  by  this  system.  Is  it  not  a  fact  to-day  that  the  magistrates  can  try  the 
cases  he  is  talking  about?  Is  it  not  a  fact  that  a  man  may  be  tried  without  the  inter- 
vention of  a  .iury?  I  do  not  say  it  is  a  good  thing.  I  think  the  Legislature  made  a 
mistake  when  it  did  that;  but  the  gentleman  is  trying  to  have  it  incorporated  in  the 
Constitution,  which  the  Legislature  already  has  a  right  to  do.  I  ask  him  if  that  is  not 
true.  Is  it  not  a  useless  statement  to  put  in  this  Constitution?  We  are  loading  it  down 
with  amendm.ents.  We  are  loading  it  down  with  changes,  and  some  of  them  I  do  not 
understand  as  we  pass  along. 

Gentlemen,  I  hope  I  do  not  weary  this  Committee,  but  I  am  in  earnest,  and  as  a 
lawyer  I  say  that  I  see  no  necessity  for  this  provision.  I  see  these  Commonwealth's 
attorneys  get  up  here  and  ask  for  it.  I  never  saw  a  Commonwealth's  attorney  who  had 
practiced  and  prosecuted  criminals  for  ten  or  fifteen  years  who  was  fit  to  make  a  law. 
(Laughter  and  applause.)  I  say  that  with  the  due  deference  to  my  distinguished  and 
beloved  friend  from  Page  (Mr.  Parks).  They  get  to  see  but  one  thing,  and  that  is  the 
conviction  of  a  man,  and  they  are  going  to  convict  him  right  or  wrong,  and  they  cannot 
help  the  matter.   Do  not  trust  Commonwealth's  attorneys  to  make  a  Bill  of  Rights. 

Mr.  Westcott:  Mr.  Chairman  and  gentlemen  of  the  Committee,  I  wish  very  briefly, 
and  I  hope  very  succintly,  to  state  my  objection  to  the  amendment  offered  by  the  gentle- 
man from  Fairfax  (Mr.  Moore),  and  I  earnestly  hope  the  members  of  this  Committee  will 
not  concur  in  that  amendment. 

A  careful  inspection  of  the  report  of  the  Committee  as  amended  and  as  it  at  present 
stands,  it  seems  to  me,  will  satisfy  any  gentleman  that  every  concession  has  been  made 
that  was  compatible  with  the  liberties  of  our  people  to  the  cry  and  demand  for  economy 
in  the  administration  of  our  criminal  law.  There  is  a  reason,  gentlemen,  and  one  which 
it  occurs  to  me  ought  to  commend  itself  to  the  good  judgment  of  every  gentleman  upon 
this  Committee,  why  the  right  to  insist  upon  ultimate  trial  by  a  jury  should  be  preserved 
to  the  citizen,  and  I  believe  it  is  to  be  founded  in  reason  and  to  be  thoroughly  consonant 
with  good  judgment  and  mature  reflection  upon  this  subject. 

The  reason,  briefly  stated,  is  because  to  men  of  a  certain  class  and  standing  in  every 
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community  a  charg:e  of  petty  misdemeanor  is  of  infinitely  more  importance,  and  is  of 
more  serious  import  to  a  man  of  his  standing  as  a  citizen  than  a  charge  of  burglary  is 
to  a  professional  cracksman. 

In  view  of  this  consideration,  the  provision  agreed  on  by  the  Committee  was  deemed 
wise.  I  submit  v\^ith  all  deference  that  the  wisdom  of  such  a  provision  is  evident.  We 
should  preserve  this  right  to  the  citizen  even  in  misdemeanors,  because  they  are,  not- 
withstanding, criminal  prosecutions.  They  strike  at  a  man's  character,  at  his  status,  at 
the  estimate  in  which  he  is  held  by  his  fellow-citizens.  They  strike  a  blow  at  the  char- 
acter that  a  life  of  rectitude  and  probity  have  but  sufficed  to  establish.  Therefore,  gen- 
tlemen, it  behooves  us  to  insist  that  under  circumstances  such  as  are  liable  to  occur, 
when  such  a  charge  is  made  against  a  man  of  good  character,  the  right  shall  be  preserved 
to  him  to  have,  upon  appeal  at  least,  a  right  to  a  trial  by  a  jury  of  twelve  of  his  peers. 

Now,  what  are  the  reasons  which  my  eloouent  friend  from  Fairfax  urges  for  the 
rejection  of  this  report  of  the  Committee?  I  listened  to  him  with  infinite  pleasure  and 
with  strict  attention.  I  find  in  all  of  his  statements  but  two  practical  reasons  addressed 
to  this  Committee  as  to  why  the  change  which  he  has  recommended  shall  be  adopted. 

What  are  those  reasons?  There  is,  in  the  first  place,  one  we  have  heard  with  refer- 
ence to  every  suggested  innovation  upon  the  jury  system.  I,  as  one  member  of  this  body, 
am  not  ashamed  to  confess  my  veneration,  my  admiration  and  my  love  for  the  jury  sys- 
tem as  an  institution  which  has  always  been  preserved  as  a  part  of  our  liberties.  That 
first  reason  is  economy. 

Now,  gentlemen,  I  am  not  going  to  detain  you  long,  but  in  a  hurried  manner  I  will 
run  over  the  situation  with  reference  to  the  reason  of  economy  suggested  by  the  gentle- 
man. Have  we  not  acceded  to  the  demand  for  economy  in  so  far  as  reason  and  propriety 
would  suggest,  in  that  we  have  provided  by  our  report  that  in  the  first  instance  all  cases 
not  punishable  by  death  or  confinement  in  the  penitentiary  shall  be  triable  by  a  magis- 
trate? Is  not  that  a  sufficient  concession  to  this,  it  seems  indomitable  cry  and  demand 
for  economy  in  the  administration  of  the  criminal  laws  of  our  State?   I  contend  that  it  is. 

I  ask  you,  gentlemen,  what  is  the  percentage  of  cases  to  which  the  provision  of  the 
report  is  designed  to  be  applicable?  What  percentage  of  cases  of  this  class,  in  our  prac- 
tical experience,  if  this  becomes  our  fundamental  law,  will  there  be  a  jury  called  to  try? 
I  submit,  gentlemen,  that  it  is  an  infinitesimal  percentage  of  one  per  cent.  The  great 
mass  and  bulk  of  these  cases  were  at  one  period  in  the  histoiT  of  our  country  tried  by  a 
jury.  This  was  done  by  reason  of  our  great  veneration  for  the  right  of  trial  by  jury. 
Our  jealousy  of  any  innovation  upon  that  right,  the  jealous  view  with  which  the  liberties 
of  the  people  have  always  been  regarded  by  the  race  to  which  we  belong,  necessitated 
at  one  time  in  our  history  that  the  whole  scope  of  cases  of  this  character  should  be  tried 
by  a  jury,  and  the  jury  as  interpreted  by  our  jurists  then  meant  a  jury  of  twelve. 

But  we  have  abandoned  that  in  our  report.  We  say  that  is  unnecessary.  We  have 
given  the  justices  of  the  peace  the  right  to  try  all  of  those  cases.  But  in  order  to  pre- 
serve to  the  citizens  the  ultimate  right  of  trial  by  a  jury  upon  appeal,  we  have  said  that 
the  General  Assembly  shall  preserve  the  right  at  all  times  to  an  appeal  and  to  the  right 
of  trial  by  jury  in  an  appellate  court. 

I  submit,  gentlemen,  that  a  very  small  per  cent.,  not  one  per  cent,  of  all  that  class 
of  cases,  a  number  infinitesimal  in  percentage,  will  ever  be  under  this  provision  call  into 
requisition  trial  by  a  jury  at  all. 

Then,  why,  gentlemen,  should  we  take  away  this  ultimate  right  in  deference  to  this 
universal  cry  for  economy?  I  wish  it  to  be  distinctly  understood  that  I  am  disposed  to 
concede  to  that  cry  in  so  far  as  I  conceive  it  to  be  practicable  and  consistent  with  our 
duties  to  our  people,  but  why  is  it  that  we  should  take  away  this  ultimate  right  of  trial 
by  jury  under  such  circumstances? 

Further  than  that,  the  gentlemen,  evidently  with  a  view  to  deriding  this  institution  in 
its  purity,  in  its  simplicity,  in  its  practically  original  form  in  this  government,  has  read 
the  Quotation  from  an  old  treatise  which  he  interjected  into  the  speech  of  the  gentleman, 
who  preceded  me. 

It  occurs  to  me,  gentlemen,  that  we  do  not  have  to  go  back  to  such  sources,  or  even 
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to  the  sayings  of  our  fathers,  for  reasons  why  a  jury  of  twelve  should  have  been  adopted. 
I  say  to  the  gentleman  that  we  heard  upon  the  Committee  the  question,  What  magic  is 
there  in  the  number  twelve?  The  answers  that  have  been  given  were  given  then;  but 
there  occurs  to  me  (and  I  believe  I  offered  that  suggestion  before  the  Committee)  that 
there  is  another  reason  which  exists  to-day,  that  is  practical  in  its  character,  sensible  in 
its  scope,  why  the  number  twelve  was  adopted  as  the  number  which  should  constitute  a 
jury. 

That  reason  is  that,  in  the  wisdom  of  those  from  whom  we  have  inherited  the  insti- 
tution of  jury  trial,  which  has  been  so  often,  and  I  think  so  accurately  and  admirably 
spoken  of  as  the  palladium  of  our  liberties,  it  was  deemed  by  our  forefathers  that  the 
number  twelve  of  one's  peers  was  the  smallest  number  upon  which  reliance  could  be 
placed,  that  number  being  required  to  find  a  unanimous  verdict.  It  was  thought  that 
that  was  the  smallest  number  consistent  with  the  preservation  of  the  rights  and  liberties 
of  the  citizens  to  whom  should  be  entrusted  the  determination  of  the  issues  that  have 
ever  been  and  will  ever  have  to  be  determined  by  a  jury.  It  was  considered  that  a  smaller 
number  would  not  represent  the  consensus  of  the  sentiment  of  a  community  so  accurately 
and  therefore  could  not  be  relied  upon  for  that  reason  as  the  legal  factor  to  which  should 
be  referred  the  determination  of  the  questions  that  arise  in  the  administration  of  both 
our  civil  and  our  criminal  laws. 

The  gentleman  has  asked  if  we  can  trust  to  the  trial  by  justices  of  the  peace  of  mis- 
demeanors, why  can  we  not  trust  to  the  Legislature  to  fix  the  number  of  jurors  that  shall 
try  a  criminal  case?  I,  for  one,  gentlemen,  am  a  believer  in  the  proposition  that  there 
are,  and  ever  have  been,  and  ever  will  be,  and  ever  should  be,  the  limitations  to  be  found 
in  the  fundamental  law  of  our  land  upon  the  sovereign  power  of  the  people  as  deputed  to 
the  Legislature  to  make  laws  or  to  change  lav/s,  to  establish  institutions  or  innovations 
upon  established  institutions. 

For  that  reason,  and  the  reasons  I  have  endeavored  to  give  you  my  views  upon,  I  am 
unwilling  that  it  should  be  left  to  the  General  Assembly  of  Virginia  to  provide  that  in 
certain  classes  of  cases  the  Legislature  shall  have  the  power  of  reducing  the  number 
which  shall  constitute  a  jury  to  a  number  less  than  twelve. 

Gentlemen,  these  are  the  suggestions  I  rose  to  offer.  I  wish  it  to  be  distinctly  under- 
stood that  my  remarks  are  designed  not  to  cover  some  other  phases  of  the  question  as  to 
our  jury  system,  but  they  are  to  be  applied  strictly  to  the  question  under  consideration. 

I  thank  you,  Mr.  Chairman  and  gentlemen,  for  your  attention. 

Mr.  Barbour:  Mr.  Chairman,  I  suggest  to  the  gentleman  from  Fairfax  (Mr.  Moore) 
that  he  permit  his  amendment  to  be  amended  by  adding  thereto  the  following  words: 

Provided,  That  no  such  jury  shall  consist  of  less  than  three  men. 

I  understand  that  is  agreeable  to  the  gentleman  from  Fairfax. 

I  shall  detain  the  Committee  but  a  few  moments,  Mr.  Chairman.  I  wish,  in  the 
first  place,  to  explain  that,  notwithstanding  the  fact  that  I  signed  the  majority  report 
of  the  Committee,  I  signed  it  with  the  express  understanding  that  I  would  be  at  liberty 
to  support  such  amendment  as  is  now  before  the  House  in  the  event  it  should  be  pre- 
sented. 

Gentlemen  who  occupy  the  other  side  of  this  Question  speak  of  our  doing  away  with 
the  present  institutions  as  if  we  were  here  trying  to  incorporate  something  new — some- 
thing which  has  never  before  existed  in  the  Constitution  of  Virginia.  I  would  particu- 
larly call  the  attention  of  the  Committee  to  the  fact  that  we  are  not  attempting  to  do  so. 
Under  the  Constitution  as  it  stands  to-day.  misdemeanor  cases  may  be  tried  without  any 
jury  at  all.  This  is  nothing  new.  The  Legislature,  under  the  provisions  of  the  present 
Constitution,  have  the  absolute  right  to  provide  that  misdemeanor  cases  may  be  tried 
finally  by  the  judge  alone  and  without  the  intervention  of  any  jury;  and  that  provision 
was  incorporated  into  the  Constitution  by  a  direct  vote  of  the  people  of  Virginia  passing 
upon  that  question  and  that  question  alone.  When  the  matter  was  presented  to  the  people 
of  Virginia  they  had  that  single  issue  before  them.  The  provision  in  the  present  Con- 
stitution to  which  I  refer  is  as  follows. 
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But  the  General  Assembly  may,  hy  law,  provide  for  the  trial  otherwise  than  by  a 
jury  of  a  man  accused  of  a  criminal  offense  not  punishable  by  death  or  confinement  in 
the  penitentiary. 

So  that,  instead  of  taking  away  any  possible  right  of  the  citizen  which  now  exists, 
the  amendment  as  offered  by  the  gentleman  from  Fairfax  throws  an  additional  safeguard 
around  the  accused  and  prevents  the  Legislature  from  authorizing  the  court,  against 
the  consents  of  the  accused,  to  try  the  case  without  the  intervention  of  a  jury. 

I  call  the  attention  of  the  Committee  further  to  the  fact  that  this  does  not  establish 
law;  it  merely  authorizes  the  Legislature  to  do  this  thing. 

The  present  provision  has  been  in  the  Constitution  for  a  number  of  years.  Has  it 
been  abused  by  the  Legislature?  They  have  not  seen  fit  to  exercise  the  authority  given 
them  by  the  provision  now  in  the  Constitution,  and  it  may  be  that  they  may  not  in  the 
future  see  fit  to  exercise  it. 

All  we  want  is  that  if  the  Legislature,  the  direct  representatives  of  the  people,  see 
fit  to  classify  these  misdemeanor  cases  and  to  pro^'ide  for  jtiries  of  less  than  twelve,  they 
may  have  the  authority  to  do  it.  It  is  the  same  authority  that  they  have  now,  except 
that  the  amendment  offered  by  the  gentleman  from  Fairfax  limits  it  and  provides  that 
there  must  be  some  interposition  of  this  tribunal  between  the  .judge  and  the  accused. 
As  I  understand  the  theory  of  the  jtiry  system,  the  entire  virtue  it  has  is  that  it  interposes 
a  tribunal,  picked  up  from  the  country,  between  the  judge  and  the  accused — men  who  are 
familiar  with  the  circtimstances,  and  so  on. 

Now,  the  gentleman  from  Accomac  (]Mr.  Westcott),  in  defending  the  ntimber  twelve, 
says  that  is  the  least  number  which  may  be  said  to  represent  the  consensus  of  opinion  in 
the  community.  Mr.  Chairman,  that  was  all  right  in  the  old  days,  w^hen  the  jury  were 
not  the  hearers  of  evidence.  That  was  very  good  reason  when  a  man  was  tried  according 
to  the  consensus  of  opinion.  If  I  understand  anything  about  the  theory  of  our  law  at 
present,  it  is  that  a  man  shall  not  be  tried  by  the  consenstis  of  opinion,  btit  that  he  shall 
be  tried  by  unprejudiced  men,  who  will  hear  the  evidence,  who  will  hear  witnesses,  and 
who  may  be  able  to  judge  as  to  the  truth  of  the  evidence  and  as  to  the  real  facts  in  the 
case.  That  object  may  be  accomplished  by  a  tribunal  of  less  than  twelve  just  as  easily 
as  it  can  be  accomplished  by  one  consisting  of  twelve. 

For  these  reasons,  Mr.  Chairman,  without  undertaking  to  repeat  the  able  arguments, 
in  which  I  fully  concur,  presented  by  the  gentleman  from  Fairfax,  I  hope  that  the  Com- 
mittee may  see  fit  to  adopt  the  amendment  offered  by  him. 

Mr  Thornton:  Y\lll  the  gentleman  from  Culpeper  agree  to  make  the  limit  five  instead 
of  three? 

Mr.  Barbour:  That  will  be  agreeable  to  me. 

The  Chairman:  Does  the  gentleman  from  Fairfax  accept  that  stiggestion? 

Mr.  R.  Walton  Moore:  I  think  perhaps  the  proposition  would  have  more  strength  as 
it  was  originally  presented;  that  is.  simply  to  authorize  the  General  Assembly  to  provide 
for  a  jury  of  less  than  twelve,  but  if  the  gentleman  from  Prince  William  (Mr.  Thornton) 
and  the  gentleman  from  Louisa  (Mr.  Gordon.)  think  otherwise,  and  that  it  is  better  to 
fix  five  as  the  minimum,  I  am  quite  willing,  if  that  seems  to  be  the  general  desire,  to 
accept  that  amendment. 

Mr.  Wise:  Mr.  Chairman,  I  wish  to  detain  the  Convention  but  a  moment.  I  want  it 
distinctly  understood  that  I  am  not  in  favor  of  the  proposition  stibmitted  by  the  Com- 
mittee on  Preamble  and  Bill  of  Rights.  I  voted  against  it  yesterday,  and  I  voted  for  a 
reconsideration  this  morning.  I  believe  the  amendment  offered  by  the  honorable  gentle- 
man from  Augusta  (Mr.  Braxton)  should  have  been  adopted. 

I  do  not  approve  of  this  assault  upon  the  jury  system.  I  agree  with  the  gentleman 
from  Accomac  (Mr.  Westcott)  that  we  should  be  very  cautious  in  dispensing  with  those 
safeguards  of  life  and  liberty;  but  I  am  in  favor  of  the  proposition  of  the  gentleman  from 
Fairfax  (Mr.  Moore)  submitted  this  morning.  I  think  it  improves  very  much  the  section 
as  it  stands. 

I  wish  to  call  the  attention  of  gentlemen  of  the  Convention  to  the  fact  that  you 
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provide  in  this  clause  that  a  man  accused  of  a  felony,  upon  the  conviction  of  which  he  is 
deprived  of  his  liberty,  may  be  tried,  and  shall  be  tried,  in  a  court  with  his  consent,  and 
there  is  not  a  lawyer  here  who  does  not  know  what  that  consent  means.  It  is  proposed 
that  you  may  try  a  man  accused  of  a  felony  without  a  jury,  but  when  you  come  to  mis- 
demeanors you  give  them  two  chances  under  this  section,  and  what  lawyer  would  be  fool 
enough  not  to  take  the  chances?  You  give  him  a  trial  before  a  magistrate.  If  he  fails 
before  the  magistrate,  and  the  magistrate  convicts,  this  section  provides  that  the  man 
accused  of  a  misdemeanor  shall  have  an  appeal  to  the  higher  court  and  there  a  trial  by 
a  jury. 

Mr.  Green:  Is  not  that  a  law  now%  and  has  it  not  been  the  law  ever  since  you  were 
born? 

Mr.  Wise:  Yes;  but  I  am  calling  your  attention  to  the  fact  that  you  try  a  man  for 
a  felony  without  a  jury  and  give  him  no  appeal,  and  you  give  a  man  accused  of  a  misde- 
meanor two  trials,  one  before  the  m.agistrate  and  then  an  appeal  to  the  court,  and  there 
give  him  a  jury  of  twelve. 

And,  gentlemen,  tell  us  that  that  is  economy!  I  tell  them  that  there  is  not  a  lawyer 
in  this  city  who  does  not  know  (and  if  you  will  go  to  Justice  Crutchfield's  court  you  will 
see  it)  that  he  will  try  the  misdemeanor,  and,  if  the  magistrate  convicts  him  and  does 
not  give  him  a  proper  sentence,  he  goes  right  up  to  the  Hustings  Court  and  demands  a 
jury  of  twelve. 

Now,  what  economy  are  you  going  to  get  from  that?  There  is  not  a  lawyer  who 
would  not  take  the  two  chances  for  his  client  which  you  give,  and  you  do  not  save  the 
Commonwealth  a  cent. 

Now,  since  you  have  fixed  it  this  way,  I  am  in  favor  of  the  proposition  of  the  gentle- 
man from  Fairfax,  that  if  he  does  take  an  appeal,  the  Legislature  shall  have  the  right  to 
give  the  judge  a  jury  of  a  smaller  number  than  twelve.  I  do  not  believe  that  in  mis- 
demeanor cases  it  is  necessary  to  have  a  jury  of  twelve.  I  do  not  think  we  ought  to  have 
a  jury  of  twelve  in  such  cases.  I  do  not  think  a  man  accused  of  a  misdemeanor  should 
have  two  trials,  one  before  a  magistrate,  and,  if  he  is  convicted,  then  an  appeal  to  the 
court,  and  there  have  a  jury  of  twelve.  You  place  him  in  a  better  position  than  a  mn 
who  is  accused  of  a  felony,  who  is  given  one  trial  and  has  no  appeal  to  anybody. 

For  these  reasons,  Mr.  Chairman,  protesting  against  this  assault  upon  the  jm  sys- 
tem (I  do  not  use  the  word  assault  in  any  offensive  sense),  I  shall  vote  for  aie  a/jend- 
ment  of  the  gentleman  from  Fairfax,  because  I  think  we  have  already  done  eno.igh  for 
those  accused  of  small  offenses  in  giving  them  two  trials. 

Mr.  Robertson:  What  I  wish  to  say,  Mr.  Chairman  and  gentlemen  of  the  Convention,, 
is  largely  with  reference  to  the  question  raised  by  the  substitute  offered  by  the  gentle- 
man from  Staunton  (Mr.  Braxton)  on  yesterday.  The  question  does  come  up,  however, 
on  the  Committee's  report  apart  from  that  substitute,  as  I  understand  it. 

The  clause  I  refer  to  is  the  one  which  permits,  on  a  plea  of  not  guilty,  the  prisoner 
to  be  tried  by  the  court  v;ithout  a  jury,  if  he  consents  to  it  and  the  Commonwealth's: 
attorney  consents  to  it. 

To  my  mind,  Mr.  Chairman,  that  is  one  of  the  most  dangerous  things  we  couid  enter 
upon.  I  will  not  repeat,  because  I  do  not  consider  it  necessary  to  repeat,  any  of  the 
points  presented  in  the  able  argument  made  by  the  gentleman  from  fetaunton,  looking 
at  it  from  the  standpoint  of  the  interest  of  the  prisoner,  but  I  think  there  is  another 
standpoint  which  we  ought  to  look  at — a  standpoint  which,  in  my  opinion,  is  overlooked 
too  much  in  this  Commonwealth — and  that  is  from  the  standpoint  of  the  good  of  the- 
public  and  the  good  of  the  Commonwealth  itself. 

I  do  not  believe  it  can  be  charged  that  in  the  administration  of  the  criminal  law  of 
this  State  many  innocent  men  are  convicted  and  punished.  The  great  trouble  with  our 
criminal  law,  in  my  opinion,  and  the  great  reason  that  exists  and  excuse  that  is  made 
in  this  State  for  the  lynch  law  is  the  fact  that  guilty  men  escape  even  when  they  are 
tried  before  juries  that  represent  the  public  sentiment. 

Now,  sir,  I  think  that  the  suggestion  made  by  the  gentleman  from  Henry  (Mr. 
Pedigo)  yesterday  had  a  great  deal  of  force  to  it,  though  I  cannot  concur  with  him  in  the 
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bold  way  in  whicli  he  stated  it.  I  do  not  believe  ttiat  judges  in  Virginia  can  be  corrupted 
any  more  than  I  believe  juries  are  often  corrupted.  I  believe  tha^  in  that  respect  tlie 
Commonwealth  of  Virginia  stands  higher,  or  certainly  as  high,  as  any  State  in  this 
Union;  but  my  observation  has  been,  and  it  has  been  my  experience  at  the  bar  and  on 
the  bench,  that  everybody  connected  wath  the  administration  of  justice  is  simply  human; 
they  are  swayed  and  governed  by  the  prejudices  that  surround  them,  and  they  cannot 
help  it.  The  judge  on  the  bench  cannot  set  aside  the  feelings  of  friendship  that  he  may 
have  for  a  man. 

I  can  cite  an  illustration  of  Avliat  I  mean.  It  has  been  said  by  gentlemen  here  that 
in  felonj'  cases,  not  involving  the  life  of  a  citizen,  there  is  generally  no  ptiblic  sentiment. 
That  has  not  been  my  experience.  There  are  cases  w^here  some  of  the  important  bank 
officers  are  indicted  for  stealing  large  sums  of  money  from  the  depositors  of  those  banks. 
The  whole  public  is  interested  in  the  question  of  the  conviction  of  the  man  who  is  in- 
dicted for  an  offense  like  that.  I  say  it  is  perfectly  possible  that  in  a  case  of  that  kind 
the  bank  president  who  is  indicted  may  be  intimately  connected  both  with  the  Common- 
wealth's attorney  and  the  judge  upon  the  bench.  Those  people  may  not  have  any 
improper  motives,  but  would  not  the  counsel  for  that  bank  president  be  quick  to  go  to 
the  Commonwealth's  attorney  and  say,  "'Will  you  not  agree  to  let  the  judge  try  this  case? 

See  the  position  in  which  you  would  put  one  of  the  judges  of  this  Commonw^ealth. 
He  miffht  not  have  any  tie  of  affinity  or  anything  of  that  kind,  but  he  would  have  no 
excuse  not  to  try  the  man,  and  yet  you  put  upon  him  the  great  responsibility  of  trying 
perhaps  an  intimate  friend  of  his  or  a  member  of  his  church  or  some  man  connected 
with  him  very  closely. 

I  say  that  is  a  danger  we  ought  to  avoid.  It  seems  to  me  when  we  allow  the  judge 
simply  to  fix  the  amount  of  the  punishment  upon  a  plea  of  guilty  we  have  certainly 
gone  far  enough. 

Mr.  Meredith:  In  the  case  you  allude  to,  would  there  not  be  danger  to  the  Common- 
wealth in  allowing  a  jury  trial?  The  judge  is  a  friend,  the  Commonwealth's  attorney 
is  a  friend,  and  the  judge  could  easily,  by  a  slip  in  the  instructions,  secure  the  release 
of  the  prisoner,  whereas  if  he  had  the  responsibility  of  passing  ttpon  the  law  and  the  fact 
and  the  whole  responsibility  he  would  be  the  one  who  alone  would  be  held  responsible 
for  the  acquittal  of  the  accused. 

Mr.  Robertson:  I  admit  that  there  are  some  judges  who  might  be  controlled  hy  such 
a  feeling  of  responsibility;  but  others  it  would  not  affect.  All  who  are  acquainted  with 
htiman  nature  know^  that  some  men's  minds  are  nattirally  so  prejtidiced  that  they  cannot 
get  rid  of  prejudice.  Other  men  have  a  judicial  temperament,  and  they  might  act  like 
the  gentleman  from  Richmond  says  the  judge  wotild  act  from  his  feeling  of  responsibility 
in  such  a  case.  The  best  judge  would  probably  act  in  that  way.  Ve  cannot  cotmt  in  this 
Commonwealth  upon  always  getting  men  of  superior  minds  and  talents  who  can  rise 
above  the  prejudice  of  the  hour,  and  I  say  a  danger  lurks  there  that  I  think  we  ought  to 
consider  before  we  abandon  the  old  landmarks. 

Xow,  with  reference  to  the  amendment  which  has  been  offered  by  the  gentleman 
from  Fairfax,  I  agree  entirely  with  w^hat  has  been  said  in  favor  of  that  amendment.  It 
does  seem  to  me,  gentlemen,  that  all  this  talk  about  the  jurj^  trial  can  be  reduced  to 
the  simple  question  vrhether  we  are  going  to  allow  one  man  on  the  bench,  or  certain  men 
from  the  community,  to  tvy  the  facts  of  a  criminal  case.  That  is  really  the  only  question. 
The  jury  trial  was  originally  instituted,  and  is  to-day  preserved,  for  the  purpose  of  pro- 
tecting the  citizen  against  the  jtidge.  Everybody  knows  that.  He  would  have  a  trial  by 
the  judge  in  every  case  like  they  have  in  France  if  it  were  not  for  that.  Why  is  it  that 
in  these  misdemeanor  cases  w-e  should  undertake  to  have  such  large  juries.  It  is  simply 
for  the  purpose  of  getting  the  consensus  of  a  number  of  minds  on  questions  of  fact.  The 
jury  tries  the  fact.  The  judge  sits  there  to  tell  the  jury  what  is  the  law.  So.  if  you  can 
get  a  small  number  of  men — I  do  not  care  what  the  number  is,  so  that  it  will  really  be 
a  trial  of  the  facts  by  the  jury — we  will  get  all  we  want  for  the  protection  of  the 
citizen,  and  we  will  therefore  get  what  gentlemen  have  talked  about  so  much,  and  which 
I  consider  it  our  duty  to  get — some  economy  in  the  small  criminal  cases  w^hich  do  not 
seriously  involve  the  liberties  or  the  rights  of  the  people. 
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The  distinguished  gentleman  from  Richmond,  with  a  long  career  in  the  criminal 
practice,  who  I  belie^p  speaks  from  the  depths  of  his  experience,  said  we  already  give  too 
many  chances  in  misdemeanor  cases.  Mostly  those  cases,  as  every  member  of  the  bar 
who  is  a  delegate  to  this  Convention  knows,  amount  to  very  little.  In  my  opinion  we 
ought  to  have  had  a  provision  allowing  the  magistrates  to  try  a  large  number  of  those 
cases  and  not  give  any  appeal  at  all.  However,  I  am  not  talking  about  that  Rut  if  in 
that  class  of  cases  we  give  an  appeal,  we  will  certainly  preserve  the  rights  of  the  people 
if  we  give  a  smaller  jury,  which  can  consider  the  facts.  They  can  get  their  mmds 
together  on  questions  of  fact,  give  the  defendant  the  benefit  of  the  reasonable  doubt,  about 
which  the  gentleman  from  Staunton  talked;  they  can  confer  with  each  other  with  refer- 
ence to  the  impression  that  the  evidence  has  made  on  them,  and  thus  everything  will  be 
accomplished  that  is  accomplished  now  by  a  jury  of  twelve. 

A  jury  of  twelve  has  certainly  got  to  be  a  great  evil  in  this  country.  We  require 
a  unanimous  verdict.  We  bring  people  before  the  courts  and  try  them,  and  have  juries 
come  in  day  after  day — I  have  known  it  to  be  the  case  in  courts  of  my  own  city — and 
say  they  cannot  agree.  I  say  it  is  a  disgrace  to  our  civilization  that  we  should  have 
tribunals  for  the  purpose  of  settling  matters,  and  yet  they  come  into  court  and  say  they 
are  unable  to  settle  those  matters. 

The  chances  of  a  disagreement  are  smaller  if  you  get  a  smaller  jury.  It  is  just  like 
a  committee  that  has  to  attend  to  any  matter.  I  think  every  gentleman  in  this  Conven- 
tion knows  that  the  larger  the  committees  of  this  body  are  the  more  difficult  it  is  for 
them  to  come  to  any  satisfactory  conclusion.  I  for  one  am  in  favor  of  a  jury  of  three  in 
misdemeanor  cases,  and  I  hope  the  gentleman  will  leave  it  as  the  gentleman  from 
Culpeper  had  it — a  jury  of  not  less  than  three. 

Mr.  Hancock:  Mr.  Chairman,  the  question,  as  I  understand  from  the  Chair,  is  on  the 
amendment  of  the  gentleman  from  Fairfax  (Mr.  Moore),  proposing  that  the  General 
Assembly  may  authorize  a  jury  of  less  than  twelve  in  misdemeanor  cases,  or  that  they 
may  classify  the  cases,  in  which  a  jury  of  less  than  twelve  may  be  used  in  misdemeanor 
cases. 

Mr.  Chairman,  I  have  always  been  opposed  to  any  change  in  the  jury  system.  When 
the  Commonwealth  of  Virginia  places  her  mighty  hand  upon  any  one  of  her  citizens,  he 
ought  to  have  the  right  to  call  upon  twelve  citizens  of  the  Commonwealth  to  protect 
him  against  the  povv^erful  hand  and  mighty  arm  of  the  sovereign.  The  jury  system  is 
based  upon  the  idea  that  the  court  represents  the  power  of  the  Commonwealth.  The 
Commonwealth  has  great  power,  whereas  the  individual  who  is  to  be  tried  has  not  the 
means  or  the  opportunity  of  defending  himself  properly  before  the  court  alone.  But  with 
the  jury  system,  having  twelve  men  between  the  court  and  the  prisoner,  between  the 
mighty  hand  of  the  Commonwealth  and  the  weak,  perhaps  innocent  man  who  is  accused, 
the  prisoner  stands  in  a  position  where  he  can  say  with  confidence,  "I  am  willing  to 
have  my  innocence  or  my  guilt  determined  by  this  tribunal." 

Some  gentlemen  have  said  upon  this  floor  that  misdemeanor  cases  are  so  insig  iificant 
in  their  character  and  call  for  such  small  punishment  that  it  is  too  great  an  expnise  to 
the  Commonwealth  to  have  a  jury  of  twelve  men  in  such  cases.  How  many  misdemeanor 
cases  are  there  which  involve  imprisonment?  Who  wants  to  be  imprisoned  as  the  result 
of  the  verdict  of  three  men?  Who  wants  to  have  the  question  of  his  liberty  deter- 
mined by  any  three  men  who  may  be  selected  anyv/here  in  the  county  or  in  the  city 
in  which  the  offense  was  committed?  Sir,  to  be  confined  in  jail  upon  the  charge  of  petit 
larceny  would  to  any  member  of  this  Convention  be  a  greater  and  more  terrible  infliction 
of  pain  and  mortification  than  it  would  be  to  many  men  to  be  sentenced  to  the  peniten- 
tiary or  even  to  be  executed  upon  the  gallows.  Tell  me  that  a  man  who  is  charged  with 
an  attempt  to  commit  forgery,  involving  the  question  of  his  good  faith,  the  question  of 
his  honesty  and  integrity,  would  be  willing  to  have  his  fate  determined  by  three  men. 
Take  cases  of  attempts  to  commit  other  felonies.  They  are  nothing  but  misdemeanors, 
except  attempts  to  commit  offenses  punishable  with  death. 

It  may  be  said  there  are  a  hundred  crimes  with  which  the  citizen  may  be  charged 
which  are  misdemeanors,  and  among  them  may  be  found  crimes  for  the  commission  of 
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-^^hich  a  man  may  be  incarcerated  in  the  jail  of  the  county  and  rem^ain  there  according 
to  the  provisions  of  this  amendment,  upon  the  verdict  of  a  jury  of  three  men. 

Some  gentlemen  have  said  that  the  jury  of  three  ought  to  be  introduced  because  a 
larger  jury  involves  the  expenditure  of  too  much  money  by  the  Commonwealth.  It  seems 
to  me  that  this  is  no  argument.  The  Commonwealth  of  Virginia  ought  never  to  say, 
ought  never  even  to  intimate  to  one  of  her  citizens,  that  he  shall  not  have  the  right  of 
trial  by  a  jury  of  his  peers  because  she  is  too  poor  to  bear  the  expense  of  a  jury  trial. 

The  gentleman  from  Richmond  (Mr.  Wise)  says  that  in  misdemeanor  cases  the 
prisoner  h^s  two  opportunities.  As  I  understand  the  law  he  has  only  one  opportunity 
of  a  trial,  because  I  take  it  that  as  the  law  stands  to-day  in  Virginia  a  man  cannot  be 
accused  of  a  criminal  offense  and  be  legally  tried  unless  he  be  tried  by  a  jury,  if  he 
demands  a  jury  trial.  He  may  not  demand  it  in  the  first  instance,  but  when  the  justice 
passes  upon  his  case,  if  the  justice  shall  convict  him,  he  has  a  right  to  appeal  from  that 
conviction  and  go  to  the  county  court  and  there  demand  a  trial  by  jury.  That  does  not 
constitute  two  rights.  It  is  not  giving  him  two  trials.  You  may  say  there  are  two  trials, 
but  they  are  not  two  constitutional  trials.  The  constitutional  trial  does  not  exist  until 
the  man  has  had  the  right  to  demand  a  trial  by  jury  and  refuses  to  demand  it,  and  allows 
the  sentence  pronounced  by  the  justice  to  be  executed. 

Now,  let  us  see.  We  have  had  in  our  Constitution  from  the  time  when  we  first  had 
•a  Constitution  in  Virginia,  trial  by  a  jury  of  twelve  men.  We  have  had  it  in  civil  cases, 
misdemeanor  cases  and  felony  cases.  It  is  a  jury  of  twelve,  and  wherever  the  word 
"jury"  is  used  in  our  jurisprudence,  it  means  twelve  men. 

In  the  Constitution  of  1776  the  phrase  was  that  the  accused  should  be  tried  by  an 
impartial  jury.  But  so  convinced  were  the  great  men  who  formed  the  Constitution  of 
1850-'51  of  the  importance  of  a  jury  of  twelve  men  that  they  inserted  after  the  word 
"jury"  the  words,  ""of  twelve  men,"  so  as  to  read,  "a  jury  of  twelve  men." 

There  is  as  much  necessity  for  a  jury  of  twelve  men  to-day  as  there  ever  has  been. 
I  listened  to  the  argument  of  the  gentleman  from  Fairfax  (Mr.  Moore),  but  heard  no 
reason  advanced  for  his  proposition  to  allow  a  jury  of  three  men,  except  that  the  present 
plan  involves  too  great  expense  to  the  Commonwealth.  I  have  heard  no  reason  assigned 
on  this  floor  why  a  man  who  is  accused  of  a  misdemeanor  should  not  have  a  trial  by  a 
jury  of  twelve  men,  except  that  it  costs  too  much  That  is  the  only  argument  adduced 
on  this  floor  in  reference  to  the  matter.  That  being  so,  the  question  whether  a  man 
shall  be  placed  in  jail  for  six  months  or  twelve  months  is  to  be  determined  by  a  jury  of 
three  men,  because  the  Commonwealth  is  not  able  to  pay  for  twelve  men.  The  statement 
of  this  proposition  does  not  appeal  to  the  good  sense  and  love  of  justice  for  which  Vir- 
ginians have  ever  been  distinguished. 

A  gentleman  has  inquired.  "Why  have  a  jury  of  twelve?"  The  answer  has  been  most 
ably  given  by  the  gentleman  from  Accomac.  It  is  the  least  number  of  fellow-citizens  to 
whom  the  people  are  willing  to  entrust  the  trial  of  the  life  or  liberty  of  the  citizen,  and 
it  requires  the  unanimous  verdict  of  those  twelve  men  in  order  to  accomplish  that  pur- 
pose.  I  see  no  reason  why  there  should  be  any  change. 

Incidentally  to  the  point  now  under  discussion,  I  desire  to  say  that  to  take  away  the 
trial  by  jury  and  allow  the  judge  to  pass  upon  the  guilt  or  innocence  of  a  prisoner,  in  my 
opinion,  would  be  very  detrimental  in  its  character  and  would  lead  to  dangerous  results. 
It  is  not  fair  to  the  judge  who  is  to  try  the  prisoner  to  put  any  such  provision  in  the 
Constitution.  It  is  not  fair  to  say  to  the  man  who  is  upon  the  bench  dispensing  justice, 
"You  shall,  if  the  accused  and  the  Commonwealth's  attorney  say  they  do  not  want  a  jury, 
determine  the  guilt  or  innocence  of  the  prisoner  at  the  bar."  The  amendment  allows  the 
Commonwealth's  attorney  to  consent  whether  he  will  have  the  case  presented  to  the 
court  or  not;  it  allows  the  prisoner  to  consent  whether  he  will  permit  the  court  to  try 
it;  but  it  is  mandate  upon  the  court  that  it  shall  try  him. 

It  is  asked  why  should  not  the  court  try  the  case?    One  gentleman  here,  for  whom 
I  have  very  high  regard  and  whose  opinion  I  prize  greatly,  said  "that  is  what  judges  are 
paid  for — to  assume  responsibility."    Assuming  the  responsibility  that  is  incident  to  the 
office  of  the  judge  is  what  every  judge  ought  to  do  without  fear,  without  favor,  and  with- 
24 — Const.  Debs. 
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out  affection,  but  the  responsibility  which  in  our  jurisprudence  belongs  to  a  jury  ought 
never  to  be  imposed  upon  a  judge. 

He  ought  not  to  be  required  to  say  whether  a  man  is  guilty  of  an  attempt  to  commit 
a  murder,  or  an  attempt  to  maim,  disfigure  or  disable.  He  ought  not  to  be  required  to 
pass  upon  the  question  whether  a  man  is  guilty  of  perjury  or  whether  he  is  guilty  of 
forgery  or  any  of  those  crimes  which  are  not  punishable  by  death.  That  being  the  case, 
it  seems  to  me  it  is  wrong  in  principle  to  compel  the  judge  to  decide  the  question  of 
innocence  or  guilt. 

The  point  I  was  making  is  that  it  is  not  fair  to  the  judge  to  make  him  do  it.  If 
the  Committee  will  allow  me  I  will  make  a  suggestion.  Suppose  the  Commonwealth's 
attorney  and  the  prisoner  both  agree  that  the  case  shall  be  tried  by  the  judge.  Suppose 
the  case  is  entered  into  and  there  comes  up  the  question  of  the  veracity  of  two  witnesses, 
one  swearing  that  he  saw  the  man  commit  the  offense,  and  the  other  swearing  that  the 
prisoner  was.  not  present  at  all,  because  he  was  with  him  at  another  place  at  the  time  the 
offense  was  committed.  Here  the  judge  is  called  upon  to  pass  on  the  veracity  of  those 
two  people  and  to  determine  which  one  told  the  truth  and  which  one  told  an  untruth. 
Should  a  judge  be  placed  in  a  position  where  he  would  have  to  determine  such  a 
question? 

Mr.  Barbour:  Does  not  that  occur  every  day  in  civil  cases  and  in  chancery  cases? 

Mr.  Hancock:  In  chancery  cases  the  law  provides  that  if  the  judge  finds  any  ques- 
tion of  fact  which  he  is  unable  to  determine,  he  may  call  a  jury  to  aid  and  assist  him, 
and  that  is  what  we  call  an  issue  out  of  chancery.  The  judge  wants  the  jury  to  pass 
upon  the  veracity  of  the  witnesses  and  the  conflict  of  testimony. 

Mr.  Barbour:  Under  the  doctrine  of  reasonable  doubt  in  criminal  cases,  he  would 
have  to  give  the  benefit  of  it  to  the  prisoner. 

Mr.  R.  Walton  Moore:  Before  the  present  statute  was  passed,  the  class  of  cases  was 
restricted  in  which  issues  in  chancery  were  permissible.  An  authority  for  this,  I  believC;. 
is  the  case  of  Barnum  vs.  Barnum,  decided  by  our  Court  of  Appeals. 

Mr.  Hancock:  I  take  it  that  what  is  allowed  in  chancery  cases  or  in  other  civil  cases 
has  nothing  whatever  to  do  with  a  criminal  case  where  a  man  is  brought  face  to  face  with 
a  crime  charged  against  him,  and  all  the  power  of  the  Commonwealth  is  being  exerted  to 
convict  him.  He  ought  to  have  a  jury  in  order  that  he  may  be  properly  tried,  and  the 
judge  should  not  be  compelled  or  allowed  to  pass  upon  his  guilt  or  innocence. 

The  section  reported  by  the  majority  of  the  Committee  compels  the  judge  to  hear 
and  determine  a  case  of  felony.  It  is  unfair  to  the  judge  in  the  first  place  to  compel  him 
to  pass  upon  questions  of  fact.  It  is  combining  the  judicial  office  with  the  office  of  juror. 
As  I  understand  the  jury  system,  the  jury  is  invested  with  power  to  determine  questions 
of  fact,  while  judges  are  required  to  pass  upon  questions  of  law.  The  jury  are  as  well 
and  in  many  cases  better  qualified  to  pass  upon  questions  of  fact  than  the  judge  of  the 
court.  Why  combine  the  two?  Why  say  the  judge  shall  not  only  pass  upon  questions 
of  law,  but  shall  be  compelled  to  pass  upon  questions  of  fact?  Why  is  it  that  the  judiciary 
of  the  State  of  Virginia  has  held  the  high  position  it  has  held  in  the  past  for  integrity, 
high  character  and  impartiality?  One  of  the  reasons  is  that  under  our  jurisprudence 
the  judges  have  never  been  called  upon  in  criminal  cases  to  decide  questions  of  fact  or  to 
decide  upon  the  guilt  or  innocence  of  the  prisoner. 

When  you  come  to  decide  a  demurrer,  where  the  question  is  merely  one  of  law,  the 
Judge  passes  on  it  in  a  very  impassive  and  impersonal  manner.  But  when  it  comes  to  the 
question  whether  William  Jones  is  telling  is  the  truth  or  whether  John  Smith  is 
telling  what  is  untrue,  we  have  the  judge  passing  upon  a  question  of  veracity,  and  when 
you  require  the  judge  to  pass  upon  a  question  of  fact  you  put  the  judge  on  the  common 
plane,  where  he  receives  all  kinds  of  criticism  and  all  kinds  of  unjust  animadversion. 
It  seems  to  me  you  ought  not  to  place  a  judge  in  a  position  where  he  can  thus  be  criti- 
cised. You  want  to  place  him  above  unjust  criticism.  I  think  it  is  unfair  to  the  prisoner 
to  make  him  consent  at  all. 

Mr.  Barbour:  You  do  not  make  him  consent,  as  I  understand. 

Mr.  Hancock:  I  use  the  phrase  "make  him  consent"  advisedly,  because  when  the 
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prisoner  is  brought  before  the  bar  of  the  court  charged  with  a  crime,  and  there  is  great 
excitement  and  great  prejudice  against  him.  and  he  fears  to  go  to  the  jury,  and  he  knows 
not  whether  he  ought  to  go  to  the  jury  or  to  the  judge,  he  may  consent  under  the  power 
and  pressure  of  the  circumstances  surrounding  him,  when  he  ought  not  to  be  allowed  to 
consent  in  any  felony  case. 

:\Ir.  Braxton:  Do  you  or  not  think  that  the  fear  of  offending  the  judge  would  operate 
strongly  to  induce  a  man  under  those  circumstances  to  consent  to  dispense  with  the  jury 
who  otherwise  would  not  consent? 

:\Ir.  Hancock:  The  Bar  Association  of  the  State  has  embodied  in  its  code  of  ethics,  as  I 
recall  it,  a  rule  that  it  is  improper  conduct  in  a  lawyer  to  say  in  the  presence  of  the  jury,^ 
"I  am  willing  to  submit  this  case  to  the  jury  without  argument,"'  because  it  may  cottireyr 
the  idea  that  the  other  side  is  not  willing  to  trust  the  jury  without  argument.  The  result: 
is  that  the  other  side  is  placed  at  a  disadvantage.  Now.  in  reply  to  the  gentleman  froazi 
Augusta.  I  will  state  that  he  is  entirely  correct  in  regard  to  the  point  he  has  made.  The 
prisoner  conies  into  court  charged  with  a  crime.  He  goes  there  without  any  idea  of  a 
court,  not  knowing  what  a  court  is,  perhaps,  never  having  entered  a  court-room  before  in 
his  life,  perhaps,  knowing  no  more  about  the  effect  of  a  plea  of  guilty  or  not  guilty  than 
if  the  question  had  never  been  propounded  to  him.  He  goes  there  in  a  frightened  and 
bewildered  condition,  with  his  acctisers  before  him  and  the  infuriated  populace  filling  the 
court-room,  and  he  will  consent  to  almost  anything  that  is  proposed  to  him.  That  is  the 
reason  why  I  used  the  phrase  "making  him  consent. when  you  say  to  him  "you  may 
consent  before  the  court."  Here  is  the  judge  in  the  court-room.  He  is  ready  for  the  trial 
of  the  case.  The  case  is  called;  there  are  ten.  fifteen  or  twenty  witnesses  present,  the- 
cotmsel  for  the  prisoner  knows  the  case  will  take  a  long  time  if  it  be  tried  by  a  jury  and 
if  it  be  tried  by  the  judge  without  a  jury  it  will  take  a  very  short  time.  The  result  of  it 
is  that  the  prisoner  may  be  led  by  his  counsel  to  believe  that  the  judge  would  prefer  him 
to  consent  to  have  the  case  tried  by  the  court,  and  the  prisoner  is  afraid  not  to  consent. 

Mr.  Barbour:  I  should  like  to  ask  the  gentleman  if  in  his  long  career  as  a  judge- 
he  ever  knew  the  judge  in  a  civil  case  to  intimate  that  the  case  should  be  submitted  to 
him? 

Mr.  Hancock:  I  said  nothing  about  the  judge  Avanting  anything,  but  I  spoke  of  what 
the  prisoner  might  think  the  judge  wanted.  Of  course  there  is  no  man  worthy  to  occupy 
the  position  of  judge  who  Avould  not  be  willing  to  hear  and  Avho  would  not  patientljr 
hear  the  arguments  and  all  the  evidence  to  be  introduced  in  favor  of  the  prisoner,  but 
at  the  same  time  when  the  judge  occupies  a  position  where  he  may  or  may  not  try  the 
case,  the  prisoner  will  be  inclined  to  favor  the  judge,  as  he  thinks,  and  allow  him  to  try 
the  case  for  fear  that  otherwise  the  judge  might  be  prejudiced  against  him  and  his  case. 

The  popular  conception  of  a  judge  is  that  he  must  be  impartial;  that  he  must  be 
pure  and  of  unblemished  character;  that  he  must  be  a  man  beyond  all  reproach.  That  is 
the  ideal  judge,  but  when  you  come  to  the  real  judge,  he  is  a  man  like  other  people,  and 
you  ought  to  limit  his  power  and  influence  so  that  he  cannot  inflict  wrong  upon  the 
citizens  and  upon  the  poor  who  are  called  into  his  court  to  have  their  rights  passed  upon 
by  him. 

I  am  sorry.  Mr.  Chairman,  that  I  am  taking  so  much  of  the  time  of  the  Committee, 
but  it  is  an  important  matter,  and  one  in  which  I  am  much  interested,  and  I  feel  that 
the  interests  of  the  people  of  the  State  should  be  protected  so  far  as  my  voice  may  be 
belpful  in  presenting  this  side  of  the  question. 

A  judge  should  not  be  allowed  to  hear  and  determine  a  felony  without  the  interven- 
tion of  a  jury.  It  is  unfair  to  the  prisoner  in  the  matter  of  introducing  evidence.  In  a 
trial  by  jury  the  evidence  is  offered  to  the  jury;  if  the  evidence  is  improper,  counsel  for 
the  prisoner  moves  that  it  be  excluded.  But  when  the  case  is  heard  by  a  judge,  are 
you  going  to  move  to  exclude  the  evidence  from  the  judge?  Yoti  could  make  that  motion,. 
I  supnose.  Often  and  again  have  I  ol: served  when  motions  have  been  made  to  exclude- 
evidence  from  the  jury,  the  preliminary  request  was  made  that  the  jury  retire  from  the 
court-room  in  order  that  the  whole  matter  might  be  presented  to  the  court  and  the  jury 
be  not  prejudiced  by  the  evidence  thus  proposed  to  be  introduced.    But  here  you  have  a 
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judge  who  is  trying  the  case,  and  a  motion  is  made  to  exclude  evidence,  and  the  evidence 
is  stated  to  him  and  the  reason  why  it  should  be  received  or  why  it  should  be  rejected, 
and  his  mind  becomes  unconsciously  and  insensibly  influenced  by  the  evidence  he 
excludes,  and  he  cannot  divest  himself  of  such  impressions  with  all  of  his  ingenuity  and 
■-skill  and  honest  purpose  to  do  right. 

Another  reason  is  that  the  prisoner  has  a  right  to  take  advantage  of  the  errors  of  the 
Judge  upon  questions  of  law.  If  the  judge  commits  an  error  of  the  law  the  prisoner  is 
entitled  to  the  benefit  of  it.  How  is  it  now?  The  evidence  is  brought  in,  the  case  is 
heard  by  the  court,  and  here  are  the  instructions.  The  court  instructs  the  jury.  Who  is 
going  to  instruct  the  court  when  there  is  no  jury?  How  will  the  counsel,  who  are  repre- 
senting the  prisoner,  know  what  are  the  errors  in  the  mind  of  the  court  in  regard  to  the 
law?  He  is  not  required  to  express  them  in  any  instructions.  How  can  it  be  ascertained, 
:S0  that  the  proper  exceptions  may  be  taken  to  his  judgment  or  his  ruling?  How  can  the 
case  get  before  the  upper  court  in  proper  condition  if  you  cannot  have  the  judge  express 
his  view  as  to  what  is  the  law  applicable  to  every  single  branch  of  the  case  presenting 
itself  for  consideration? 

How  are  yoj.i  going  to  draw  up  your  bills  of  exceptions?  What  exceptions  are  you  to 
take  in  a  case  where  the  parties  consent  to  a  trial  by  the  judge?  Are  you  to  except  to 
the  ruling  of  the  judge  because  he  did  not  admit  certain  testimony?  That  may  be  all 
right.  Are  you  to  except  because  he  did  not  give  certain  instructions?  He  could  not  give 
any  instructions.  Are  you  to  except  because  he  took  a  wrong  view  of  the  law  of  the  case? 
How  do  you  know  what  view  he  took?  He  simply  decided  the  case  and  determined  it, 
and  he  is  not  required  to  give  any  reasons  for  his  decision.  I  think  you  ought  not  to 
■deprive  the  prisoner  of  that  right. 

Then  there  is  another  right  of  which  the  prisoner  is  deprived.  The  prisoner  under 
our  jurisprudence  has  a  right  not  only  to  trial  by  jury,  but  he  has  a  right  to  the  super- 
vision of  the  court  upon  a  motion  for  a  new  trial.  What  are  you  going  to  do  with  that? 
Here  is  a  man  accused  of  crime.  Here  is  a  judge  who  has  tried  him,  who  says  he  is 
guilty.  Here  is  the  judge  who  rendei'ed  the  judgment  upon  that  matter  and  who  said  he 
is  guilty,  and  you  come  now  to  appeal  and  call  upon  that  same  judge  to  reverse  his 
decision  and  to  decide  in  favor  of  the  prisoner  and  to  give  him  a  new  trial.  Does  the 
prisoner  have  the  same  right  that  he  has  when  the  judge  has  never  passed  upon  any 
question  of  fact  in  the  case,  when  the  judge  has  not  said,  "You  are  guilty  and  ought  to 
go  to  the  penitentiary  for  ten  or  fifteen  or  eighteen  years"?  Does  he  have  the  same  right 
that  he  has  when  the  judge  has  expressed  no  opinion  at  all  and  sits  there  in  an  impartial 
manner  to  decide  the  questions  of  law  that  are  presented  to  him?  Does  the  prisoner  have 
the  same  right  when  he  appeals  to  the  judge  who  said:  "Sir,  you  are  a  criminal  and 
should  go  to  the  penitentiary  for  eighteen  years"?  I  do  not  think  there  is  any  question 
that  he  has  no  such  right  accoi'ded  to  him  as  the  Constitution  of  our  country  and  the 
Bill  of  Rights  demand  that  he  shall  have. 

Now,  there  is  another  reason,  and  one  of  the  most  potent  reasons,  why  this  should 
not  be  done,  and  that  is  that  there  is  no  power  to  compel  a  judge  to  render  his  judgment 
at  any  particular  time.  In  a  trial  by  jury  the  jury  are  locked  up,  and  the  judge  says  to 
them,  "Consider  the  case,"  and  they  are  not  allowed  to  leave  the  courthouse  until  there  is 
an  acquittal,  a  conviction  or  a  hung  jury — one  of  the  three  things.  That  is  the  determi- 
jnation  of  the  man's  rights  and  privileges.  But  here  is  a  judge.  The  case  is  heard  at 
'Court.  There  are  a  multiplicity  of  other  cases  on  the  judge's  mind  at  the  time  he  is 
"Called  upon  to  pass  on  the  vexed  and  complicated  question  as  to  whether  this  man  is 
:::guilty  or  not  guilty  of  a  heinous  crime.  The  judge  wants  to  examine  law  books  and 
wants  to  take  time  to  consider  the  question,  and  he  says,  "Let  it  go  over  to  the  next  term." 
Meanwhile  the  prisoner  is  in  jail  and  does  not  have  the  speedy  trial  that  is  guaranteed 
by  the  Bill  of  Rights.  It  seems  to  me  there  cannot  be  any  question  about  it  that  to  allow 
a  judge  to  pass  upon  the  guilt  or  innocence  of  a  prisoner  is  a  terrible  attack  upon  the 
jury  system  and  upon  the  rights  of  the  people. 

Now,  there  is  one  more  position  which  I  shall  take,  and  then  I  shall  close,  begging 
pardon  for  having  occupied  so  much  of  the  time  of  the  Committee.    I  wish  to  refer  to  the 
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idea  prevailing  to  some  extent  in  Virginia  and  in  other  States  of  this  Union,  and,  as  the 
gentleman  from  Fairfax  (Mr.  Moore)  has  said,  prevailing  in  England,  of  letting  judges 
pass  upon  the  rights  of  the  people  and  decide  whether  the  accused  is  guilty  or  not,  or 
allovvdng  juries  of  less  than  twelve  to  decide  misdemeanor  cases.  It  is  an  insidious  attack 
upon  the  whole  jury  system.  It  is  discrediting  the  jury  trial.  It  is  educating  our  people 
to  disregard  what  we  have  always  understood  to  be  the  very  bulwark  of  our  liberty,  what 
we  have  always  understood  to  be  the  fortification  behind  which  we  are  safe  and  secure. 
It  is  teaching  our  children  and  coming  generations  that  what  their  fathers  believed  about 
the  jury  system  was  not  correct,  and  that  the  jury  system  should  be  abolished.  I  believe 
that  the  system  of  a  jury  of  twelve  is  a  great  educator  of  the  people.  It  is  a  small  Con- 
stitutional Convention  of  itself,  where  the  jurors  pass  upon  the  rights  and  the  privileges 
of  the  people.  It  is  a  miniature  General  Assembly,  where  all  of  the  rights  and  privileges 
and  immunities  of  the  citizens  are  discussed.  That  tribunal  of  twelve  men  has  about  it  a 
sacred  character  and  a  sacred  nature  which  we  should  not  despise  and  should  not  turn 
our  backs  upon. 

Let  us  hold  to  the  jury  system.  Do  not  let  any  attack  be  made  upon  its  number.  Let 
it  stand  at  twelve,  as  it  has  stood  for  ages  past.  Let  no  other  or  lesser  number  than  that 
ever  be  introduced  into  the  jurisprudence  of  this  grand  old  Commonwealth.  Never  let  it 
be  understood  in  this  State  that  a  jury  can  be  waived  by  any  prisoner  in  any  felony  case. 
Let  it  be  understood  that  he  cannot  waive  his  rights,  and  that  a  jury  must  try  and  pass 
upon  those  rights.  If  we  hold  to  these  views  I  believe,  gentlemen,  that  the  same  spirit  of 
freedom  and  independence  which  has  characterized  the  Virginia  people  will  continue  to 
characterize  them.  The  judge  sits  upon  the  bench  the  representative  of  power,  and  if  lie 
is  accorded  the  power  to  try  a  citizen  without  a  jury,  too  much  fear  may  be  entertained 
and  too  much  reverence  paid  to  the  court.  But  Avhen  the  people  feel  that  they  have  a  jury 
of  twelve  men  between  themselves  and  the  judge  who  sits  upon  the  bench,  and  that  with- 
out the  unanimous  consent  of  twelve  men  an  accused  person  cannot  be  punished,  then  the- 
people  feel  that  the  jury  is  their  safeguard,  and  then  the  independent  character  and 
nature  of  our  people  are  developed.  Let  us  hold  on  to  the  jury  of  twelve.  Let  us  feel  that, 
we  are  not  willing  to  follow  the  example  of  France,  where  they  try  men  by  judges  alone.. 
We  are  not  willing  to  go  to  Spain,  where  the  jury  trial  is  unknown,  perhaps.  AVe  wish  ta 
live  in  those  lands  and  countries  where  the  Anglo-Saxon  system  of  a  jury  of  twelve  men 
prevails,  and  where  every  man  can  feel  that,  whether  he  be  accused  of  this  or  of  that  or 
of  the  other  crime,  he  has  a  right  to  stand  before  his  accusers  and  lie  has  a  right  to  have 
a  jury  of  his  own  citizens  to  decide  upon  his  guilt  or  his  innocence.  ^Iv.  Chairman,  I 
believe  it  will  be  a  sad  day  for  Virginia  if  this  Convention  should  decide  to  limit  the 
powers  or  the  duties  of  the  jury,  or  to  reduce  the  number  of  this  ancient  tribunal.  I  hope 
it  will  never  be  done. 

Mr.  Green:  Mr.  Chairman,  I  hope  the  Committee  will  pardon  me  for  submitting  a 
very  few  remarks  on  this  subject,  which  I  agree  with  gentlemen  is  of  mticli  importance^ 
I  would  not  undertake  to  speak  at  all,  except  that  I  am  afraid  of  eloquence.  It  is  gen- 
erally more  lurid  than  lucid,  and  in  this  particular  matter  there  has  been  a  very  dark 
cloud  out  of  which  the  flashes  have  come. 

I  merely,  wish  the  Convention  to  understand  that  the  question  now  tinder  discussion 
(and  I  shall  not  follow  the  several  gentleman  around  me  who  have  expatiated  througls. 
the  immensity  of  space)  is  the  amendment  of  the  gentleman  from  Fairfax  (Mr.  Moore). 
The  amendment  is  intended  solely  to  reduce  the  number  of  jurors.  It  is  intended  to 
destroy  the  jury  system  of  twelve  and  substitute  in  its  place  a  smaller  number. 

The  question  for  gentlemen  to  consider  when  they  come  to  vote  is  not  the  numberless 
eloquent  suggestions  which  have  been  made.  It  is  not  whether  the  gentleman  from  Fair- 
fax (Mr.  Moore)  has  put  himself  in  a  bad  position  by  deserting  the  standard  of  his  great 
countryman,  Mr.  Mason.  It  is  not  whether  the  gentleman  from  Chesterfield  (Mr.  Han- 
cock) would  like  to  try  a  criminal  case  or  not. 

It  is  not  whether  the  gentleman  from  Richmond  city  (Mr.  Wise)  would  punish  the 
Committee  for  not  accepting  the  amendment  of  the  gentleman  from  Augusta  (Mr.  Brax- 
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ton)  by  taking  the  amendment  of  the  gentleman  from  Fairfax  (Mr.  Moore),  which  de- 
stroys the  amendment  of  the  gentleman  from  Augusta  (Mr.  Braxton). 

I  will  say,  sir,  that  the  question  before  us  is  none  of  those,  but  it  is  the  plain,  unadul- 
terated question:  Shall  we  depart  from  the  jury  of  twelve?  Shall  we  begin  with  a  jury 
of  five,  with  the  precedent  of  the  gentleman  from  Fairfax,  showing  that  when  once  you 
get  that  number  the  very  next  time  they  get  a  chance  they  will  reduce  it  lower?  Shall 
we  put  it  in  the  power  of  a  Legislature  to  begin  at  once  to  tamper  with  an  institution 
which  I  humbly  submit,  and  which  I  think  I  will  show,  has  more  merit  than  gentlemen 
think  it  has? 

Sir,  it  is  a  great  mistake  to  suppose  that  the  value  of  the  jury  system  is  to  be  deter- 
mined either  by  the  number  of  the  apostles  or  by  its  origin  in  the  dark  ages.  The  jury 
system  appeals  not  to  its  origin,  but  to  its  history.  I  ask  every  gentleman  here,  and  par- 
ticularly do  I  ask  my  young  friend,  to  recall  the  lessons  of  history  and  the  services  juries 
have  rendered  to  the  countries,  English-speaking  countries  especially.  I  ask  gentlemen 
to  recall,  as  they  can  easily  do  without  its  being  pointed  out  to  them,  the  number  of  times 
that  the  jury  has  stood  between  the  judge  and  the  accused  and  saved  the  accused  when  he 
was  innocent.  I  ask  gentlemen  to  recall  the  number  of  times  they  have  obstructed  with 
boldness  and  earnestness  the  tyranny  of  the  judge.  Sir,  all  English  history  bristles  with 
such  stories. 

No  man  can  ever  forget  with  what  hard-fought  battles  the  jury  won  the  liberty  of 
the  press  of  England  from  that  greatest  of  all  judges.  Lord  Mansfield;  how  he  insisted 
upon  his  determination  that  they  should  bring  in  a  special  verdict,  and  they  insisted 
upon  bringing  in  a  general  verdict,  until  the  jury  conquered  and  the  liberty  of  the  press 
was  established.  No  man  who  has  lived  long  can  forget,  in  his  own  case,  if  he  will  look 
over  his  life,  how  often  a  judge  has  tried  and  striven  to  force  the  jury  into  a  certain  ver- 
dict, and  how  they  have  refused  to  do  so.  No  man  who  has  practiced  law  in  the  United 
States  courts,  as  I  did,  in  the  reconstruction  days,  will  forget  how  even  the  juries  there 
stood  against  the  judges  and  saved  the  people  from  malicious  and  horrible  prosecutions — 
persecutions,  in  fact. 

Sir,  all  history  is  the  testimony  which  the  jury  brings  here  when  it  is  on  trial.  It 
does  not  speak  of  its  origin.  It  does  not  rely,  as  the  gentleman  from  Fairfax  (Mr.  Moore) 
relies,  upon  its  great  ancestors.  It  relies  upon  its  history  and  the  services  it  has  ren- 
■dered  the  country.  I  beg  gentlemen,  before  they  consent  to  strike  it  down,  to  stop  and 
i-consider  that  point  for  one  moment. 

Then  again,  sir,  let  us  remember  that  when  a  jury  tries  a  prisoner  it  comes  from  the 
l)ody  of  the  people.  The  judge  is  in  his  closet  studying  the  law  books  and  the  nice  dis- 
tinctions of  law.  He  is  devoting  himself  constantly  to  the  technicalities  of  his  profession. 
The  jurors  are  striving  and  living  amongst  their  fellow-men,  walking  every  day  amongst 
them.  They  know  them  all.  They  know  the  motives  that  actuate  men.  They  know  what 
'scontrols  their  fellow-citizens.  They  have  become  acquainted  with  them  by  their  constant 
land  every-day  association.  Is  it  not  something  that  they  should  try  a  man?  When  the 
■facts  are  all  presented  and  the  conduct  of  the  accused  is  laid  before  them  by  the  evidence, 
rafter  they  have  had  that  experience,  does  it  not  make  them  better  judges,  sometimes  more 
^strict,  perhaps,  sometimes  more  indulgent,  but  still  better  judges?  They  come  from  the 
iDody  of  the  people;  they  are  accustomed  to  think  with  them  and  to  act  with  them,  and 
they  know  the  motives  which  control  them.  No  single  judge  will  do  that.  No  five  men 
will  do  it.  Will  five  men  or  three  men  have  the  same  moral  force  and  power  in  with- 
standing the  judge  that  twelve  would  have?  Can  any  three  or  five  men  show  the  same 
strength  of  character  and  resist  with  the  same  determination  the  pressure  of  an  improper 
judicial  officer?  Can  they  exert  the  same  resistance  to  it  that  twelve  men,  taken  from  the 
t)ody  of  the  people,  would  exert? 

Are  we  to  reduce  the  number  so  as  to  increase  the  power  and  influence  of  the  judge? 
When  we  are  spending  hundreds  of  thousands  of  dollars  to  educate  the  most  ignorant  and 
stupid  in  our  midst,  are  we,  for  the  sake  of  saving  money,  to  take  away  from  the  citizen 
the  right  to  be  tried  by  his  fellow-citizens  at  home,  men  who  have  gone  in  and  out  with 
^Im  In  his  daily  life? 
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I  beg,  sir,  that  the  Committee  of  the  Whole  will  not  accept  this  amendment.  I  had 
far  rather  it  would  adopt  the  amendment  of  the  gentleman  from  Staunton,  which  leaves 
us  at  least  the  jury,  but  this  destroys  the  jury  and  leaves  a  poor,  sickly,  puny  child — the 
child  of  Fairfax — which  will  be  stricken  down  within  three  legislatures  from  this  time. 
Gentlemen,  let  us  not  agree  to  it;  let  us  not  consent  to  it.  If  other  gentlemen  intend  to 
speak,  as  I  hope  they  may,  to  their  heart's  content,  I  pray  them  if  they  are  to  consider 
this  question,  and  if  they  intend  to  say  anything,  to  say  it  like  men  in  this  world  and  let 
eloquence  go  for  the  present. 

Mr.  Braxton:    I  wish  to  give  notice  that  to-morrow  I  will  offer  this  amendment: 

Strike  out  in  the  report,  section  8,  beginning  with  the  words,  "But  upon  a  plea  of 
guilty"  down  to  and  including  the  words  "intervention  of  a  jury,"  in  line  12,  and  sub- 
stitute in  place  thereof  the  following: 

But  upon  a  plea  of  guilty  entered  in  person  by  the  accused  in  any  criminal  case, 
and  with  the  consent  of  the  Commonwealth's  attorney  entered  of  record,  or  upon  the 
consent  of  the  accused  and  the  Commonwealth's  attorney  entered  of  record,  in  the  pre- 
sence of  the  accused,  in  prosecutions  for  offences  which  may  not  be  punishable  with 
death  or  confinement  in  the  penitentiary,  the  court  may  in  its  discretion  hear  and  de- 
termine such  criminal  case  v/ithout  the  intervention  of  a  jury. 

This  is  the  amendment  which  I  intended  to  offer  at  first,  but,  in  deference  to  the 
wishes  of  some  gentlemen  who  inclined  to  favor  it,  I  struck  out  the  words  "may  in  its 
discretion"  and  inserted  the  word  "shall,"  and  in  that  form  it  was  voted  upon.  I  will  to- 
morrow reoffer  the  amendment  in  the  form  in  which  it  was  originally  offered,  as  I  think 
myself  that  that  is  the  way  it  ought  to  be  drawn. 

On  motion  of  Mr.  C.  J.  Campbell,  the  Committee  rose  and  the  President  resumed  the 
chair. 

On  motion  of  Mr.  B.  T.  Gordon,  the  Convention  adjourned  until  to-morrow,  Thursday, 
September  12,  1901,  at  12  o'clock  meridian. 


THURSDAY,  September  12,  1901. 

The  Convention  met  at  12  o'clock  M. 

Prayer  by  Rev.  J.  B.  Hawthorne,  D.  D.,  of  Richmond. 

On  motion  of  Mr.  Green,  the  Convention  resolved  itself  into  Committee  of  the  Whole 
upon  the  report  of  the  Committee  on  Preamble  and  Bill  of  Rights.  Mr.  Turnbull  in  the 
chair. 

The  Chairman:  The  question  before  the  committee  is  on  the  adoption  of  section  8 
of  the  Bill  of  Rights,  and  the  pending  question  is  upon  the  amendment  of  the  gentleman 
from  Fairfax  (Mr.  Moore). 

Mr.  Richmond:  Mr.  Chairman,  there  seems  to  be  much  diversity  of  opinion  about 
provision  heretofore.  We  have  before  us  the  amendment  offered  by  the  gentleman  from 
Fairfax,  and  other  amendments  have  been  considered.  I  understand  that  the  amendment 
proposed  by  the  gentleman  from  Augusta  (Mr.  Braxton)  is  not  now  pending. 

I  shall  support  heartily  the  report  of  the  Committee  as  it  now  stands  amended,  as 
well  as  the  amendment  offered  by  the  gentleman  from  Fairfax.  To  my  mind  the  accused 
is  now  guaranteed  all  of  the  rights  under  the  first  part  of  the  section  that  he  has  ever 
had,  and  no  right  is  taken  from  him  by  the  report  of  the  Committee:  ' 

That  in  all  capital  or  criminal  prosecutions,  a  m^an  hath  a  right  to  demand  the  cause 
and'  nature  of  his  accusation,  to  be  confronted  with  the  accusers  and  witnesses,  to  call 
for  evidence  in  his  favor,  and  to  a  speedy  trial  by  an  impartial  jury  of  his  vicinage,  with- 
out whose  unanimous  consent  he  cannot  be  found  guilty;  nor  shall  any  person  be  twice 
put  in  jeopardy  for  the  same  offense;  nor  can  he  be  compelled  to  give  evidence  against 
himself;  that  no  man  be  deprived  of  his  life  or  liberty,  except  by  the  law  of  the  land,  or 
the  judgment  of  his  peers. 
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Now,  to  that  extent  all  of  the  rights  of  the  accused  are  protected.  He  stands  with  a 
perfect  right  to  be  tried  by  a  jury  of  twelve  men,  and  he  cannot  be  deprived  of  that  right 
except  by  his  consent  or  upon  his  own  motion.  But  is  not  the  following  part  of  the  sec- 
tion, that  "upon  a  plea  of  guilty  by  the  accused  in  person,  or  upon  a  plea  of  not  guilty 
with  the  consent  of  the  accused  and  of  the  Commonwealth  entered  of  record,"  the  court 
may  hear  the  evidence  and  fix  the  punishment,  a  new  privilege  to  be  conferred  upon  a  man 
charged  with  crime?  If  he  is  willing,  and  if  it  is  his  desire  to  enter  a  plea  of  not  guilty 
and  submit  his  cause  to  the  court,  what  reason  can  there  be  for  depriving  him  of  that 
right? 

It  is,  as  I  said,  a  new  privilege  conferred  upon  him.  He  is  willing  to  plead  guilty,  he 
knows  that  he  is  guilty,  and  he  is  willing  that  the  court  may  hear  the  evidence  and  fix 
the  quantum  of  punishment.  In  the  event  that  he  should  desire  to  plead  not  guilty  and 
likewise  have  the  court  hear  and  determine  whether  or  not  he  is  guilty,  he  cannot  do  so 
without  obtaining  the  consent  of  the  repi'esentative  of  the  Commonwealth,  the  Common- 
wealth's attorney. 

If  the  prisoner  is  willing,  upon  his  plea  of  not  guilty,  and  can  obtain  the  approval  of 
the  Commonwealth's  attorney,  when  both  parties  to  the  record  agree,  what  reason  can  be 
offered  against  allowing  him  so  to  do? 

The  accused  is  always  represented  by  counsel.  Some  gentlemen  say:  "Well,  some- 
times he  has  a  very  weak  one."  It  is  his  misfortune  if  there  are  not  strong  ones  at  the 
bar,  and  generally  upon  an  average  throughout  the  country  we  have  intelligent  men  all 
over  it,  and  we  have  some  not  quite  so  intelligent  all  over  it.  It  is  pretty  well  averaged 
up,  in  my  opinion,  not  only  in  the  legal  profession,  but  in  all  other  professions  or  callings 
or  avocations  whatever. 

Now,  as  I  understand  it,  Mr.  Chairman,  this  is  simply  a  new  right  conferred  upon 
the  accused.  I  have  listened  with  a  great  deal  of  attention  to  try  to  learn  from  some  gen- 
tlemen who  have  spoken  on  this  subject  some  reason  against  denying  to  the  accused  the 
right  to  plead  guilty  and  have  the  court  hear  his  cause,  or  to  plead  not  guilty  and  with 
the  consent  of  the  attorney  for  the  Commonwealth  let  his  cause  be  heard  by  the  court. 

In  my  section  of  the  State  we  have  saved  a  great  deal  of  money  by  what  are  called 
compromise  verdicts.  I  have  had  the  misfortune  (and  I  call  it  a  misfortune  because  of 
the  unfortunate  condition  of  those  whom  I  have  represented)  to  represent  a  great  many 
cases  in  court,  and  in  as  many  cases  as  I  can  when  I  know  that  my  client  is  guilty  and 
will  be  punished,  I  get  what  we  call  a  compromise  verdict,  and  I  expect  that  all  of  my 
brethren  have  had  experiences  all  over  the  State  in  that  particular.  I  approach  the  attor- 
ney for  the  Commonwealth  and  tell  him  it  will  be  a  long  case  and  will  perhaps  cost  him 
a  good  deal  of  money,  and  that  my  client  is  ready  to  plead  guilty.  I  will  ask  him  if  he 
does  not  think  a  reasonable  punishment,  and  suggest  it,  would  be  sufficient.  I  say  to  him: 
"You  are  conversant  and  familiar  with  the  evidence  on  your  side;  I  can  tell  you  what  it 
is  on  mine,  or  VN^hat  I  expect  to  prove,"  and  so  forth;  and  in  that  way  much  money  has 
been  saved  by  the  accused  being  willing  to  confess  and  take  a  reasonable  punishment,  or 
such  punishment  as  may  be  agreed  upon. 

Now,  we  have  a  law  on  the  statute  book,  to  be  sure,  which  has  been  there  for  quite  a 
number  of  years,  allowing  the  court,  where  there  is  a  plea  of  guilty,  to  hear  the  evidence 
and  fix  the  punishment,  but  that  has  never  been  the  practice  in  my  section  of  the  State. 
We  always  believed  it  to  be  unconstitutional,  and  I  still  think  so,  because  section  10  of 
the  present  Bill  of  Rights  provides  that  a  man  shall  be  entitled  to  "an  impartial  jury  of 
his  vicinage,  without  whose  unanimous  consent  he  cannot  be  found  guilty,"  and  if  the 
court,  merely  upon  a  law  passed  by  the  Legislature,  should  undertake  to  try  his  case  and 
determine  it  as  under  the  decision  of  our  courts,  the  prisoner  can  consent  to  nothing,  it 
would  have  been  unconstitutional  and  the  trial  would  have  gone  for  naught. 

I  cannot  see  any  reason  for  not  adopting  these  provisions,  allowing  this  to  the  accused 
either  in  the  case  of  a  plea  of  guilty  or  a  plea  of  not  guilty.  The  only  difference  is  that 
when  the  accused  enters  a  plea  of  not  guilty  he  must  first  obtain  the  consent  of  the  Com- 
monwealth's attorney,  both  of  Vv^hich  must  be  entered  of  record  before  the  court  can  hear 
the  case. 
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As  to  the  amendment  of  the  gentleman  from  Fairfax,  a  good  many  gentlemen  upon: 
this  floor,  and  I  believe  the  honorable  Chairman  of  the  Committee  as  well,  are  very 
anxious  to  stick  to  the  number  twelve,  so  that  in  all  cases,  from  the  highest  grade  to  the 
lowest,  the  accused  shall  be  tried  by  a  jury  of  twelve  men.  Now,  is  there  any  magic  in 
the  number  twelve?  Would  not  ten  do  just  as  well,  if  it  was  made  so  by  constitutional 
provision,  or  fourteen,  or  thirteen,  or  any  other  ntimber?  It  is  simply  because  from  an- 
tiquity the  number  twelve  has  been  agreed  upon  as  a  sufficient  number  to  try  all  persons 
charged  with  crime  of  every  grade  and  character. 

I  confess  that  I  am  here  as  an  economist,  but  when  a  man's  liberty  is  involved  I 
would  not  measure  it  by  dollars  and  cents.  However,  when  it  comes  to  put  up  money 
against  money,  then  I  am  ready  to  take  care  of  the  people  who  have  to  pay  the  expenses 
of  all  the  criminal  prosecutions.  I  say  where  a  man's  liberty  is  involved,  where  the  pun- 
ishment is  by  confinement  in  jail.  I  think  a  man  ought  to  have  the  right  of  a  trial  by 
twelve  jurymen.  Where  his  libertyis  involved,  where  he  may  upon  conviction  be  deprived 
of  his  liberty,  I  think  it  would  be  right  and  just  that  he  should  be  entitled  to  a  trial  by 
twelve.  But  where  the  punishment  is  merely  pecuniary,  only  a  fine,  or  where  his  punish- 
ment is  to  be  estimated  in  dollars  and  cents,  then  why  require  a  jtiry  of  twelve? 

Now,  Mr.  Chairman,  as  I  was  going  to  state,  where  we  measure  dollars  against  dol- 
lars, I  am  in  favor  of  taking  care  of  the  money  of  the  people.  Where  the  ptmishment  is 
merely  pecuniary,  then  I  think  in  the  interest  of  economy  we  ought  to  allow  the  number 
of  jurors  to  be  less  than  twelve,  and  allow  

Mr.  George  K.  Anderson:  Do  you  understand  the  amendment  of  the  gentleman  from 
Fairfax  to  be  limited  to  those  cases  in  Avhich  there  cannot  be  corporal  punishment? 

Mr.  Richmond:  As  I  tmderstand  it,  where  there  may  be  corporal  ptmishment  for  a 
misdemeanor.    That  is  the  way  I  tmderstand  his  amendment.    Am  I  right  in  that? 

Mr.  George  K.  Anderson:    You  are  right  in  that. 

Mr.  Richmond:  I  say  I  would  be  glad  if  it  could  be  otherwise,  that  it  could  be  so  ar- 
ranged that  wherever  corporal  punishment  may  be  inflicted  the  accused  shall  be  entitled 
to  a  -jury  of  twelve  men.  But  when  the  ptmishment  is  only  monetary,  a  less  number 
would  answer  every  purpose,  and  I  would  agree  to  that  on  the  score  of  economy.  As  I 
said,  I  would  not  measure  a  man's  liberty  by  dollars,  but  when  you  come  to  put  dollars 
against  dollars,  then  I  am  in  favor  of  economizing  in  that  way.  Where  the  punishment  is. 
merely  trivial,  a  small  sum  of  money,  a  jtiry  of  a  less  ntimber  than  twelve  ought  to  be 
allowed. 

Now.  let  me  call  the  attention  of  gentlemen  to  a  few  out  of  the  many  provisions  of 
law.  A  judge  or  justice  failing  to  suppress  a  riot  or  unlawful  assembly,  the  punishment 
is  only,  I  believe,  about  ten  or  fifteen  dollars.  If  such  a  person  should  be  tried  by  a  jus- 
tice of  the  peace  and  convicted,  what  reason  is  there  for  demanding  a  jury  of  twelve  men 
in  a  case  of  that  kind? 

What  is  the  punishment  for  carrying  concealed  weapons?  I  conceive  the  carrying  of 
concealed  weapons  to  be  a  most  grievous  violation  of  law;  where  men  go  with  pistols,, 
dirks,  bowie  knives,  or  slung  shots  concealed  about  their  persons,  hid  from  common  ob- 
servation, and  when  under  circumstances  they  may  become  angry  for  some  trivial  cause 
or  other,  and  in  this  day  and  time  they  are  only  too  ready  to  draw  a  deadly  weapon  and 
inflict  not  only  in  many  instances  death,  but  grievous  bodily  harm  upon  a  man  withotit 
any  just  cause.  I  introduced  a  resolution  in  this  Convention  at  its  opening  to  make  it  a 
felony  punishable  by  disfranchisement  and  a  pecimiary  forfeiture  as  well.  But  as  at 
present  punished  the  carrying  of  concealed  weapons  is  punishable  by  a  fine  of  twenty  dol- 
lars. 

In  the  case  of  cruelty  to  animals,  a  small  fine  is  imposed. 

For  profanity,  cursing  in  public,  upon  the  highway  or  in  a  public  gathering,  or  any 
place,  one  dollar  is  the  punishment. 

For  becoming  intoxicated,  one  dollar  is  the  punishment. 

For  laboring  on  Sunday,  I  believe  five  dollars  is  the  punishment. 

For  selling  liquor  on  Sunday,  there  is  a  trivial  fine,  one  perhaps  of  ten  dollars. 

For  casting  dead  animals  into  water,  there  is  a  small  fine. 
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For  simple  assault  there  is  a  small  fine,  and  so  for  betting  on  elections,  and  so  on. 

When  a  magistrate  tries  a  party  charged  with  one  or  various  of  these  offences,  is 
there  any  good  reason  why,  after  his  conviction,  he  should  have  and  exercise  his  consti- 
tutional right  of  appeal,  that  he  should  go  to  court  and  demand  that  twelve  men  should 
sit  and  pass  upon  his  case? 

If  you  measure  dollars  against  dollars,  the  people  will  come  out  in  debt  every  time, 
but  in  many  of  these  cases  I  would  not  allow  an  appeal.  In  many  of  these  cases  the  man 
has  no  business  to  appeal.  I  am  very  fully  in  accord  with  the  gentleman  from  the  city  of 
Richmond  on  that  ground.-  In  many  of  these  trivial  matters  there  ought  not  to  be  the 
right  of  appeal.  But,  as  a  large  majority  of  the  Committee  are  in  favor  of  an  appeal  in  all 
cases,  I  say  that  in  the  interest  of  economy  (and  it  certainly  cannot  prejudice  the  ac- 
cused) we  ought  to  limit  it  or  put  it  in  the  power  of  the  Legislature  to  classify  these 
various  misdemeanors  and  fix  upon  the  number  of  the  jury  at  less  than  twelve,  if  they  see 
proper  to  do  so,  but  it  is  not  to  be  less  than  three,  I  believe. 

Mr.  Parks:  Five. 

Mr.  Richmond:  Is  it  five  now?  Very  well.  I  would  rather  that  the  number  should 
be  three  and  thus  save  two  dollars  a  day;  and  by  having  three  and  saving  two  dollars  a 
day  all  over  the  State  of  Virginia  would  amount  to  a  considerable  sum  of  money  after 
awhile. 

Mr.  Pettit:  It  is  true  under  the  law  now,  is  it  not,  that  as  to  those  petty  misdemean- 
ors the  prisoner  has  no  absolute  right  of  appeal?  The  case  is  tried  before  the  justice  of 
the  peace,  and  he  may  take  a  writ  of  error,  but  he  must  show  cause.  The  writ  of  error 
must  be  sustained  by  some  cause,  as  I  understand  it,  in  trivial  cases. 

Mr.  Richmond:  Yes,  sir;  and  I  say  the  report  of  the  committee  gives  the  prisoner 
the  right  of  appeal  in  all  cases. 

Mr.. Pettit:.   And  I  think  that  makes  it  objectionable. 

Mr.  Richmond:  I  was  agreeing  with  the  distinguished  gentleman  from  Fluvanna, 
but  I  would  not  give  any  appeal  at  all  in  some  of  these  cases.  Upon  a  trial  for  some  of 
the  smaller,  minor,  trivial  offences  there  should  be  no  appeal. 

Mr.  Pettit:    Except  for  cause. 

Mr.  Richmond :  We  must  consider  that  the  provision  is  to  be  placed  in  the  Constitu- 
tion in  terms  inflexible,  and  it  must  stand.  The  Legislature  might  see  cause  to  increase 
the  penalty  perhaps,  and  then  they  ought  to  have  the  right  of  appeal.  Constitutional  law 
and  the  ordinary  acts  of  the  Legislature  are  very  different  in  their  extent  and  in  their 
duration.  I  believe  the  amendment  of  the  gentleman  from  Augusta  (Mr.  Braxton)  is  not 
before  the  Committee  now. 

I  will  not,  therefore,  discuss  the  amendment  of  the  gentleman  from  Augusta. 

Now,  Mr.  Chairman,  I  have  succinctly  stated  my  views  on  these  points.  I  believe 
some  gentlemen  upon  this  floor,  at  least  perhaps  in  some  of  their  reports,  complain  a  good 
deal  about  the  criminal  expenses  throughout  the  State,  and  they  want  some  of  us  poor 
fellows  out  in  the  Southwest  to  pay  our  own  criminal  expenses.  But  that  will  never  be 
done.   This  Convention  will  never  require  anything  of  that  sort. 

Now,  we  are  ready  to  help  you  to  reduce  the  criminal  expense.  Why  will  not  you  let 
us?  We  want  to  reduce  them  now,  and  you  say,  "No  you  shall  not  do  it,  and  still  you 
have  got  to  pay  your  own  criminal  expenses."  If  we  shall  have  to  pay  them,  let  us  now 
fix  it  so  that  they  will  be  less  of  a  burden.  Do  not  force  us  to  summon  twelve  men  to  try 
a  man  for  getting  drunk,  or  to  try  a  man  for  swearing,  or  to  try  him,  perhaps,  for  cruelty 
to  his  animals,  or  what  some  man  call  cruelty.  Do  not  force  us  to  do  that,  but  if  we  do 
have  to  pay  our  own  criminal  expenses,  let  us  have  a  jury  of  three  instead  of  twelve,  and 
let  the  Legislature  classify  the  cases,  and  then  probably  there  would  be  none  but  the  very 
grave  offenses  to  be  tried  at  any  term  of  the  court. 

Then  there  would  be  no  necessity  for  summoning  more  than  three  men,  and  you  would 
save  seven  dollars,  you  would  save  the  expense  of  mileage,  you  would  save  the  incidental 
expenses  of  seven  men,  as  there  would  be  a  necessity  to  send  for  only  three. 

I  can  see,  as  I  said,  no  good  reason  for  a  jury  of  twelve  in  such  cases.  Every  mem- 
ber of  this  Convention  says  he  wants  to  have  the  criminal  expenses  reduced.    How  are 
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they  going  to  be  reduced  unless  we  allow  a  saving  along  that  line?  And  where  we  can 
save  without  our  action  proving  detrimental  to  any  man's  right  or  any  man's  interest, 
allow  us  to  economize,  allow  us  to  lessen  the  expenses,  and  then  we  will  have  discharged 
a  part  of  our  duty  in  that  line. 

I  hope  the  members  of  this  Committee  will  think  seriously  about  this  matter  and 
adopt  the  amendment  of  the  gentleman  from  Fairfax. 

Mr.  Green:    The  parties  submit  to  the  judgment  without  appealing  at  all. 

Mr.  Richmond:  Not  more  than  one,  I  would  say,  in  five  or  six  appeals,  or  about  that 
proportion.  As  far  as  my  observation  and  knowledge  have  gone  they  usually  submit  to 
the  decision  of  the  justice  as  measured  in  dollars  and  cents,  because  on  an  appeal  perhaps 
they  would  not  have  a  ^  ery  good  chance  to  sticceed,  or  even  if  they  did,  the  cost  of  going 
to  the  court  and  employing  an  attorney  would  come  to  more  than  the  fine  imposed  by  the 
justice,  and  they  try  to  get  out  of  it  the  easiest  and  best  way  possible. 

Mr.  Green:    And  they  are  themselves  chargeable  with  the  costs. 

Mr.  Richmond:  But  when  they  do  go  into  court,  then  the  expense  becomes  a  part  and 
parcel  of  the  proceedings,  and  I  say  that  with  a  jury  of  five  it  is  a  saving  of  seven  dollars 
a  day  in  each  case.  I  wanted  the  number  to  be  three,  but  if  it  is  five  I  will  take  anything 
I  can  get  under  twelve  on  the  line  of  economy;  that  is.  Mr.  Chairman,  when  you  come  to 
measure  dollars  against  dollars.  I  would  be  glad  to  see  an  amendment  offered,  or  to  have 
the  present  amendment  modified,  so  as  to  allow  twelve  in  all  cases  where  a  man's  liberty 
may  be  taken  from  him  by  confinement  in  jail,  but  outside  of  that  let  the  number  of  the 
jury  be  five. 

I  thank  you.        Chairmaij  and  gentlemen  of  the  Committee,  for  your  attention. 

Mr.  Summers:  ^Iv.  Chaii-man  and  gentlemen  of  the  Committee,  I  wish  to  address 
myself  for  a  few  moments  to  the  question  before  the  house. 

I  am  opposed  to  that  provision  in  the  amendment  which  gives  the  judge  the  power  to 
fix  the  punishment,  and  I  will  state  my  reasons  for  it.  I  take  the  grand  position  that  a 
principle  is  what  we  should  recognize  in  all  law,  and  particularly  in  the  framing  of  a 
Constitution.  ^Whenever  you  take  that  power  from  the  jury  and  transfer  it  to  the  judi- 
ciary, what  do  you  do?  You  strike  at  the  tan  root  of  the  great  jury  system  that  has  car- 
ried England  and  this  country  safely  through  for  more  than  a  thousand  years. 

Now,  gentlemen,  most  of  us  here  are  lawyers,  and  I  will  read  from  Blackstone's  Com- 
mentaries, Wendell's  edition: 

The  subject  of  otir  next  inquires  will  be  the  nature  and  method  of  the  trial  by  jury; 
called,  also,  the  trial  per  j^ais,  or  by  the  country,  a  trial  that  hath  been  used  time  out  of 
mind  in  this  nation,  and  seems  to  have  been  coeval  with  the  first  civil  government  there- 
of. Some  authors  have  endeavored  to  trace  the  original  of  juries  up  as  high  as  the 
Britons  themselves,  the  first  inhabitants  of  our  island;  but  certain  it  is  that  they  were  in 
use  among  the  earliest  Saxon  colonies,  their  institution  being  ascribed  by  Bishop  Nichol- 
son to  Woden  himself,  their  great  legislator  and  captain.  Hence  it  is  that  we  may  find 
traces  of  juries  in  the  laws  of  all  those  nations  which  adopted  the  feodal  system,  as  in 
Germany,  France  and  Italy;  who  had  all  of  them  a  tribunal  composed  of  twelve  good 
men  and  true. 

That  principle  has  held  from  that  day  to  this  in  Great  Britain  and  in  this  country. 
I  shotild  like  to  have  some  gentleman  who  will  follow  me.  I  shotild  like  some  aged  and 
learned  member  of  the  bar.  to  show  where  in  the  past  in  this  country  or  in  Great  Britain 
this  sj^stem  has  ever  resulted  in  detriment  to  the  liberties  or  the  rights  of  his  fellow-men. 
I  have  failed  to  find  an  instance.    Wherefore  change  it  to-day? 

Gentlemen,  let  me  further  present  to  you  the  esteem  in  which  the  great  Lord  Chan- 
cellors of  Great  Britain  have  ever  held  this  system.  After  discussing  all  the  merits  and 
the  demerits  of  taking  away  the  tribunal  of  the  jury  and  putting  in  others,  in  discussing 
the  principal  question  now  before  us,  3.1r.  Blackstone  says: 

This,  therefore,  preserves  in  the  hands  of  the  people  that  share  which  they  ought  to 
have  in  the  administration  of  public  justice,  and  prevents  the  encroachments  of  the 
more  powerful  and  wealthy  citizens.  Every  new  tribunal,  erected  for  the  decision  of 
facts  
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That  is  what  these  gentlemen  propose  here  

without  the  intervention  of  a  jury  (whether  composed  of  justices  of  the  peace,  com- 
missioners of  the  revenue,  judges  of  a  court  of  conscience,  or  any  other  standing  magis- 
trates), is  a  step  

Now  listen,  gentlemen!         -  - 

is  a  step  toward  establishing  aristocracy,  the  most  oppressive  of  absolute  govern- 
ments. 

Now  that  was  the  opinion  of  Mr.  Blackstone,  written  nearly  a  hundred  and  fifty  years 

ago. 

I  have  backed  myself  by  the  best  legal  authority  that  is  known  on  earth,  and  I  chal- 
lenge gentlemen  of  the  opposition  to  question  it.  I  appeal  to  them  to  rise  above  the  petty 
question  of  dollars  and  cents.  Thank  God,  the  gentleman  from  my  adjoining  county  of 
Scott  (Mr.  Richmond)  has  taken  the  high  standard,  and  he  denies  that  you  are  to  reason 
and  weigh  in  the  balance  a  man's  liberty  with  dollars  and  cents.  To  do  so  is  contrary  to 
Virginia  and  Virginians,  and  though  she  be  as  poor  as  poverty  she  will  ever  be  too  proud 
to  resort  to  that. 

Now,  gentlemen  of  the  Convention,  allow  me  to  address  myself  to  another  point.  If 
there  is  anybody  on  earth  to  whom  I  would  rather  risk  sending  a  man  for  the  longest 
term  on  earth  to  the  penitentiary  it  is  a  judge.  I  respect  the  bench.  I  have  appeared 
before  judges  for  the  third  of  a  hundred  years,  and  if  I  have  ever  yet  seen  one  in  my  life 
who  was  not  a  quasi  assistant  prosecuting  attorney  I  do  not  recollect  it. 

It  is  true  they  attempt  to  be  just,  but  that  is  the  object  to  be  gained  by  this  system. 
The  object  of  the  jury  system  is  that  you  shall  be  tried  by  twelve  men  of  your  peers^ 
taken  from  this  part  of  the  county  and  that  part  of  the  county  and  another  part  of  the 
county,  so  that  there  shall  be  a  diversity  of  opinion.  In  portions  of  the  county  represented 
by  the  honorable  gentleman  from  Scott  a  man  would  be  given  a  chromo  for  carrying  a 
pistol  and  in  other  parts  of  it  he  would  be  hung.  Now,  you  see  the  appropriateness  of 
having  twelve  men  to  determine  upon  this  question. 

Gentlemen,  it  is  only  necessary  for  a  man  to  bear  in  mind  that  the  jury  system  is> 
intended  to  equalize.  In  Great  Britain  vassals  can  try  a  vassal;  he  is  tried  by  his  peers. 
So  in  this  country  the  citizen  is  tried  by  his  peers;  and  every  encroachment  that  you 
make  upon  the  jury  system  you  are  pulling  down  the  great  citadel  of  human  rights. 

Nov/,  let  me  address  myself,  gentlemen  of  the  Convention,  to  another  question.  I 
was  rather  surprised  at  the  delegate  from  the  city  of  Richmond.  There  is  too  light  a 
weight  put  upon  the  trial  of  misdemeanors.  The  grandest  conflicts  in  my  life,  and  of 
every  lawyer  here  who  has  had  experience  in  criminal  courts,  have  been  in  the  trial  of 
misdemeanors. 

Why?  The  man  who  kills  another  is  a  murderer,  but  when  I  take  out  a  warrant 
against  you  for  theft,  a  respectable,  honorable  gentleman,  and  a  biased  magistrate  finds 
you  guilty,  he  takes  away  from  you  the  right  to  sit  upon  a  jury;  he  takes  away  from  you 
the  right  to  hold  office;  he  takes  from  you  the  right  to  vote.  Then  would  any  man  in  the 
country,  save  from  Scott,  say  that  in  such  a  case  the  right  of  jury  should  be  taken  from 
you?    Thank  God,  I  live  six  miles  nearer  the  rising  sun! 

Mr.  Richmond:    I  wish  it  were  a  hundred.  (Laughter.) 

Mr.  Summers:  Let  me  give  you  an  instance  which  occurred  in  my  own  country.  In 
a  great  campaign  years  ago,  where  there  was  a  nip  and  a  tuck,  a  neck  and  head  race,, 
what  did  we  find?  We  find  rails  distributed  along.  One  man  picks  one  up.  He  is  ar- 
rested. He  is  tried  before  a  magistrate  appointed  by  the  county  judge.  He  is  found 
guilty  of  larceny.  He  is  deprived  of  his  vote  and  of  the  privilege  of  holding  office,  chang- 
ing a  vote  of  124  in  one  county.  Then  gentlemen  say  you  should  not  have  a  trial  by  jury. 
When  we  had  trials  in  those  cases  we  acquitted  every  man.  One  man  who  lived  only 
fifteen  miles  from  the  honorable  gentleman  from  Scott  took  up  a  peach  tree  but  a  year 
old.    He  took  it  up  and  wrapped  it  in  his  blanket.    He  was  found  guilty  of  petit  larceny" 
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and  deprived  of  the  right  to  hold  office  or  to  sit  on  a  jury.  Thank  God,  that  doctrine  is 
not  promulgated  anywhere  else  than  in  the  county  of  Scott  that  I  have  ever  heard  of. 

I  do  not  want  you  to  be  misguided  by  the  acidity  of  the  .iiidges  and  the  ferociousness 
of  the  Commonwealth's  attorneys.  The  delegate  from  Scott  has  been  one  or  the  other 
nearly  all  of  his  life — .judge  and  Commonwealth's  attorney.  That  is  my  apology  for  him. 
Do  not  be  led  astray  by  the  acidity  of  these  .judges  and  the  ferociousness  of  these  Com- 
monwealth's attorneys.   What  do  we  fmd? 

Let  me  give  you  the  experience  of  a  gentleman  with  the  rising  generation  on  the  edge 
of  the  valley.  He  went  to  a  town  in  the  county  of  Page.  He  reports  that  he  found  the 
children,  as  a  general  thing,  playing  upon  the  hearths,  dancing  and  rejoicing,  but  he 
looked  over  where  there  was  a  m.agnificent  residence  and  a  lot,  and  he  found  some  little 
children  playing  hangman.  They  had  gallows  there,  and  they  had  little  kittens  and  ptips, 
and  they  hanged  them.  He  made  an  inquiry  as  to  what  they  were  doing,  and  who  they 
were,  and  the  children  answered,  "My  grandpap  is  a  Commonwealth's  attorney."  (Laugh- 
ter.)   I  am  saying  all  this  is  pleasantry-. 

It  is  a  grand  principle  for  which  I  contend.  We  are  standing  here  to  preserve  that 
lighthouse  which  has  prevented  the  shipwreck  of  the  judiciary  of  Great  Britain  for  six 
hundred  years,  and  of  our  own  judiciary  since  it  was  established.  Are  you  going  to 
destroy  it?  Every  encroachment  upon  that  grand  institution,  every  plan  to  lessen  the 
number  from  twelve,  is  detracting  from  that  lighthouse,  which  has  so  aided  the  civiliza- 
tion of  the  earth.  If  you  adopt  the  plan  of  lessening  the  number  of  jurors — and  revolu- 
tions never  go  backward — the  grand  structtire  will  ttimble.  and,  as  Blackstone  says,  yoti 
v\-ill  come  to  an  oligarchy  and  to  anarchy. 

Gentlemen,  a  word  in  regard  to  expenses.  I  have  been  a  practical  man  all  my  life. 
My  county,  of  course,  is  not  blessed  with  criminals  as  some  counties  west  of  me  are.  but 
nevertheless  we  have  enough.  How  much  expense  is  it?  When  you  summon  a  jury  you 
have  the  twelve  there.  Does  it  cost  any  more?  You  are  paying  the  twelve  anyhow.  The 
honorable  gentleman  from  Scott  neglected  to  call  your  attention  to  that.  You  cannot 
stimmon  three  or  five.  You  must  summon  twelve,  because  they  are  needed  in  other  cases. 
I  hope  you  will,  with  all  seriousness,  stand  to  what  brought  our  grandfathers  and  our 
fathers  and  our  whole  country  to  the  grandest  prosperity  on  earth.  I  hope  you  will  vote 
down  this  amendment. 

The  Chairman:  The  question  is  on  the  adoption  of  the  amendment  proposed  by  the 
gentleman  from  Fairfax  CMr.  Moorej.    The  Secretary  will  read  the  amendment. 

The  Secretary:    It  is  proposed  to  insert  at  the  end  of  the  section  the  following: 

The  General  Assembly  may  provide  by  law  for  juries  consisting  of  less  than  twelve 
men  for  the  trial  of  persons  accused  of  criminal  offenses  not  punishable  by  death  or 
confinement  in  the  penitentiary,  and  may  classify  such  cases  and  prescribe  the  number 
of  jurors  for  each  class  of  cases:  Provided,  that  no  such  jury  shall  consist  of  less  than 
five  men. 

There  were  on  a  division — ayes.  3S;  noes,  34. 

So  Mr.  R.  Walton  Moore's  amendment  was  agreed  to. 

Mr.  Braxton:  :\Ir.  Chairman,  I  offer  an  amendment  to  section  S  of  the  report  of  the 
Committee  on  Preamble  and  Bill  of  Rights.  I  move  to  strike  out  in  the  report  that  part 
of  section  8  beginning  with  the  words,  "But  upon  a  plea  of  guilty."  down  to  and  includ- 
ing the  words  "intervention  of  a  jury."  in  line  12.  and  substitute  in  place  thereof  the  fol- 
lowing: 

But  upon  a  plea  of  guilty  entered  in  person  by  the  accused  in  any  criminal  case, 
and  with  the  consent  of  the  Commonwealth's  attorney,  entered  of  record,  the  court  shall, 
or  upon  the  consent  of  the  accused  and  the  Commonwealth's  attorney  entered  of  record, 
in  the  presence  of  the  accused,  in  prosecutions  for  offenses  which  may  not  be  punishable 
with  death  or  confinement  in  the  penitentiary,  the  court  may  in  its  discretion,  hear  and 
determine  such  criminal  case  without  the  intervention  of  a  jury. 


Mr.  Chairman,  I  will  call  the  attention  of  the  Committee  to  a  change  in  this  amend- 
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ment  as  it  was  printed.  In  the  third  line,  after  the  words  "entered  of  record,"  I  have  in- 
serted the  words  "the  court  shall." 

Mr.  Chairman,  the  amendment  as  offered  by  me  the  other  day  made  it  obligatory 
upon  the  court  to  try  every  case  in  which  the  accused  and  the  Commonwealth's  attorney 
agreed  to  waive  the  .iury;  that  is,  in  cases  in  which  a  jury  could  be  waived,  but  the 
amendment  as  it  is  now  framed  makes  its  obligatory  upon  the  court  only  to  try  cases 
where  there  is  a  plea  of  guilty  and  leaves  it  in  the  discretion  of  the  court  to  try  cases 
where  there  is  a  plea  of  not  guilty.  In  other  words,  where  there  is  no  issue  of  fact  prac- 
tically, I  think  there  is  no  reason  why  we  should  not  require  the  court  to  try  the  case,  as 
it  amounts  simply  to  entering  sentence.  But  where  there  is  an  issue  of  fact,  as  well  as 
questions  of  law,  to  be  passed  upon,  I  do  not  think  the  judge  should  be  required,  merely 
because  the  parties  agree  to  it,  to  enter  on  the  trial  of  such  questions  of  fact. 

The  difference,  therefore,  between  the  amendment  in  its  present  form  and  the  amend- 
ment in  the  form  in  which  it  was  rejected  by  the  committee  day  before  yesterday  is  that 
it  is  made  obligatory  upon  the  court  to  try  cases  only  where  there  is  no  issue  of  fact, 
to-wit,  where  there  is  a  plea  of  guilty;  and  it  is  left  to  the  discretion  of  the  court  to  try 
the  case  where  there  is  an  issue  of  fact  a  plea  of  not  guilty,  if  the  parties  agree  to  waive 
the  jury. 

Mr.  Meredith:  While  that  is  the  difference  between  the  amendment  you  offered  a 
day  or  two  ago,  and  the  amendment  that  you  now  offer,  there  are  other  differences  exist- 
ing as  between  the  Committee's  report  as  adopted  and  this  amendment. 

Mr.  Braxton:    Yes,  sir;  I  am  coming  to  that  point  right  now. 

I  have  so  far  endeavored  to  call  the  attention  of  the  Committee  to  the  difference 
between  the  amendment  I  offered,  which  was  rejected,  and  the  amendment  which  I  now 
offer. 

Now,  the  difference  between  this  amendment  and  the  present  report  of  the  Commit- 
tee on  Preamble  and  Bill  of  Rights  is  this:  We  are  substantially  agreed  where  there  is 
a  plea  of  guilty,  and  our  difference  is  where  there  is  a  plea  of  not  guilty.  I  say  we  are 
substantially  agreed  in  cases  where  there  is  a  plea  of  guilty,  but  we  are  not  fully  agreed. 
If  members  of  the  Committee  will  look  at  the  report  of  the  Committee  on  Preamble  and 
Bill  of  Rights  as  it  now  stands  

Mr.  Green:  The  gentleman  means  as  it  stands  amended  by  the  amendment  of  the 
gentleman  from  Fairfax  (Mr.  Moore)  ? 

Mr.  Braxton:  Yes,  sir,  as  it  stands  amended,  in  its  present  form.  It  does  not  allow 
the  court  to  try  a  case  of  capital  felony,  or  rather  a  case  of  homicide,  or  any  case  in 
fact  of  capital  felony  even  where  there  is  a  plea  of  guilty.  I  hope  I  make  myself  clear  to 
the  Committee.  The  report  of  the  Committee  as  it  now  stands  not  only  does  not  compel 
the  judge,  but  it  does  not  permit  him,  to  try  capital  felonies  even  upon  a  plea  of  guilty, 
going,  as  I  conceive,  to  the  other  extreme.  We  all  know  that  for  about  one  hundred 
years  it  has  been  the  law  of  this  Commonwealth  that  upon  a  plea  of  guilty  in  indictments 
for  homicide  the  judge  and  not  a  jury  must  try  the  case.  The  effect  of  the  language  of 
the  present  report  is  to  set  that  aside  and  to  say  that  in  any  capital  felony,  although  the 
man  may  plead  guilty,  you  are  bound  to  have  a  jury.  I  think  that  is  a  mistake,  unless 
you  are  going  to  refuse  the  right  to  waive  juries  in  all  cases. 

Mr.  Meredith:  The  gentleman  takes  that  for  granted.  Will  he  show  that  that  is 
the  proper  construction  of  the  language? 

Mr.  Braxton:  I  think  I  will.  If  you  will  allow^  me  your  copy  of  the  section  I  will 
read  it.  If  the  Committee  does  not  mean  it  to  have  that  effect,  of  course,  I  shall  be  very 
glad  to  see  it  corrected.   This  is  what  the  report  now  says: 

But  upon  a  plea  of  guilty  by  the  accused  in  person,  or  upon  a  plea  of  not  guilty  with 
the  consent  of  the  accused  and  of  the  Commonwealth  entered  of  record,  the  court  may 
hear  and  determine  any  criminal  case  except — 

Except  

When  the  punishment  may  be  death. 
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Now,  if  it  is  a  case  in  which  the  punishment  may  be  death,  the  judge  cannot  try  it, 
although  there  is  a  plea  of  guilty. 

Mr.  Green:  All  these  words  have  been  stricken  out  by  the  amendment  of  the  gen- 
tleman from  Fairfax.  The  amendment  of  the  gentleman  from  Fairfax  was  to  strike  out 
all  after  the  word  "peers"  and  to  substitute  other  words  in  their  stead.  The  gentleman 
will  find  that  the  whole  of  it  has  been  stricken  out.   Those  words  do  not  now  exist. 

Mr.  Thornton:  There  is  a  misunderstanding  on  the  part  of  some  of  us  here.  I 
think  I  understand  you.  Where  the  plea  of  guilty  is  entered  in  a  capital  case,  would  the 
court  under  your  amendment  be  compelled  to  pass  upon  it?  ^ 

Mr.  Braxton:    In  a  capital  case? 

Mr.  Thornton:  Yes. 

Mr.  Braxton:    On  a  plea  of  guilty? 

Mr.  Thornton:    Yes,  sir. 

Mr.  Braxton:  Yes,  sir;  if  the  Commonwealth's  attorney  agrees  to  it,  and  that  is  the 
duty  of  the  judge  now,  and  it  has  been  his  duty  for  a  hundred  years  past,  so  far  as  homi- 
cide cases  are  concerned. 

Mr.  Thornton:  That  is  true.  Would  the  gentleman  accept  an  amendment  that  in 
capital  cases  an  exception  be  made,  and  leave  it  discretionary  with  the  judge  whether  or 
not  he  will  pass  upon  the  case? 

Mr.  Braxton:  I  could  not  accept  the  amendment  for  this  reason,  if  the  gentleman 
will  allow  me.  In  the  first  place,  such  has  been  the  law  of  the  land  since  1802.  Section 
4041  of  the  Code  provides  that  in  all  indictments  for  homicide,  if  the  accused  confess  the 
crime,  the  court  shall  try  the  case  and  render  judgment.  I  think  that  has  stood  the  test 
long  enough,  and  will  stand.  In  the  next  place,  the  court  is  bound  to  enter  sentence,  I 
do  not  care  who  renders  the  verdict,  and  when  the  man  comes  in  and  confesses  the 
charge,  the  trial  is  practically  tantamount  to  merely  entering  sentence.  He  has  only  to 
go  through  the  evidence  to  prove  the  coi'pus  delicti,  which  may  be  furnished.  Therefore, 
I  do  not  think  it  is  necessary  to  make  that  exception. 

I  will  come  to  the  form  of  the  amendment  as  I  now  offer  it. 

But  upon  a  plea  of  guilty  

In  which,  of  course,  there  can  be  no  issue  of  fact  at  all  

Entered  by  the  accused  in  person  

Not  in  any  other  way  than  in  person  

In  any  criminal  case  

Felony  as  well  as  misdemeanor  

And  witTi  the  consent  of  the  Commonwealth's  attorney,  entered  of  record,  the  court 
shall    *    *    *    *    hear  and  determine  such    *    *    *  case. 

That,  sir,  is  substantially  the  law  to-day  in  all  homicide  cases,  and  I  see  no  reason 
why  it  could  not  be  the  law  in  all  other  capital  felonies.  There  is  no  issue  of  fact.  There 
can  be  no  collusion  between  the  judge  and  the  accused,  because  it  requires  the  consent  of 
the  Commonwealth's  attorney.  When  those  things  are  agreed  upon,  why  bring  a  jury 
there  to  perform  a  mere  perfunctory  duty,  when  a  man  who  is  charged  with  committing 
an  offense  solemnly  confesses  that  he  did  commit  it?  I  say  that  in  that  case  you  can 
waive  the  jury. 

It  has  been  suggested  that  a  man  might  want  to  plead  guilty  and  yet  not  leave  the 
fixing  of  the  punishment  to  the  judge,  who  might  be  hostile  to  him.  Those  would  be 
rare  cases,  but  the  remedy  is  there.  He  can  plead  not  guilty  and  so  have  a  jury,  and  yet 
not  put  in  any  defense.  I  say,  therefore,  with  the  exception  I  pointed  out  just  now,  the 
report  of  the  Committee  and  my  amendment  are  substantially  agreed,  upon  the  case 
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where  there  is  a  plea  of  guilty.  The  point,  and  the  substantial  point,  upon  which  we  dis- 
agree is  where  there  is  a  plea  of  not  guilty,  and  consequently  an  issue  of  fact. 

As  I  stated  several  times  when  this  matter  was  up  before,  I  personally  do  not  favor 
the  waiving  of  a  jury  even  in  a  misdemeanor  case  where  there  is  a  question  of  fact,  and 
I  theiefore  voted  for  the  amendment  of  the  gentleman  from  Fluvanna  to  that  effect. 
That  was  overwhelmingly  voted  down,  and  now  as  a  concession  I  am  willing  to  say  that 
in  cases  of  misdemeanor  the  man  shall  be  allowed  to  waive  a  jury,  but  I  am  not  willing 
for  him  to  waive  a  jury  in  felony  cases  where  there  is  an  issue  of  fact  raised  by  a  plea 
of  not  guilty. 

The  effect  of  my  amendment,  therefore,  is  that  if  the  accused  pleads  guilty  and  the 
•Commonwealth's  attorney  agrees,  the  judge  shall  sentence  him.  If  he  pleads  not  guilty 
■and  the  Commonwealth  and  he  both  agree  to  waive  a  jury,  they  may  waive  it  in  mis- 
demeanor cases,  but  if  he  denies  his  guilt  he  shall  not  be  permitted  to  waive  the  jury  to 
inquire  into  the  question  of  fact  in  any  felony  case.  The  force  of  the  reasoning  that 
would  support  that  view  has  been  admitted  by  the  Committee  so  far  as  it  applies  to 
■capital  felonies,  and  I  submit  that  the  same  reasoning  which  convinced  them  that  that 
was  wrong  in  capital  felonies  ought  to  convince  them  that  it  is  wrong  in  felony  cases, 
because  many  of  them,  while  not  capital,  are  fraught  with  consequences  equally  as  grave 
to  the  accused  as  a  capital  felony. 

Mr.  Chairman,  it  is  said  that  no  harm  can  be  done  to  the  accused  in  these  cases, 
because  he  need  not  waive  the  jury  unless  he  wants  to.  I  say,  gentlemen  of  the  Com- 
mittee, that  the  strongest  pressure  can  be  brought  to  bear  upon  a  man  to  waive  a  jury 
when  at  heart  he  does  not  want  to  do  it.  A  man  who  is  indicted  for  a  felony  and  brought 
to  the  bar  of  the  court  is  not  in  a  position  to  decide  such  matters  with  an  even  mind. 
There  he  stands  trembling  with  fear,  brought  to  the  bar  to  be  tried  for  his  liberty,  pos- 
sibly as  long  as  his  life  may  last,  by  the  judge  who  sits  upon  the  bench,  and  whose  awful 
presence  frequently  deprives  him  of  all  power  of  calm  consideration. 

He  recognizes  that  his  fate  hangs  in  the  balance,  and  that  the  judge  holds  the  bal- 
ance, and  he  is  called  upon  by  that  august  and  fearful  presence  to  say,  "Will  you  beard 
the  judge  and  tell  him  you  will  not  trust  him  to  try  your  case?"  How  many  men  have 
the  moral  courage  to  say  so?  See  the  poor,  trembling  wretch  and  the  judge  frowning 
upon  hini  and  saying  to  him,  "Will  you  demand  a  jury  or  do  you  trust  me,  sir?"  How 
many  of  them  will  be  afraid  to  say  they  do  not  trust  him? 

Mr.  R.  Walton  Moore:  May  I  malie  a  suggestion  to  the  gentleman  from  Augusta? 
He  is  using  exactly  the  argument  now  that  was  used  when  it  was  proposed  to  give  a 
defendant  in  a  criminal  case  the  right  to  elect  whether  he  would  testify  or  not.  The 
same  argument  he  is  now  using,  as  to  a  possible  injustice  which  might  be  done  the  pris- 
oner by  requiring  him  to  elect,  was  used  several  years  ago  when  it  was  designed  to  give 
to  the  defendant  in  a  criminal  case  the  right  of  testifying  in  his  own  behalf. 

Mr.  Braxton:  I  do  not  know  whether  or  not  the  case  was  exactly  like  this.  It  was 
not  reported,  and  I  do  not  know  the  extent  to  which  the  argument  went,  but  I  will  say 
that  I  cannot  conceive  how  a  man  should  be  afraid  of  offending  the  judge  by  deciding 
whether  he  himself  shall  testify  or  not.  In  the  other  case  you  ask  him  whether  he  will 
trust  the  judge  or  whether  he  will  do  a  thing  which  he  naturally  may  think  is  more  or 
less  an  affront  to  the  judge — to  say  to  the  judge  in  open  court  that  he  will  not  trust  him 
to  try  his  case.  The  cases  are  entirely  different.  My  friend,  the  gentleman  from  Fair- 
fax, would  doubtless  have  the  courage  to  do  it,  but  the  average  ignorant  man  who  is 
brought-  into  court,  probably  the  first  time  he  was  ever  in  a  court  of  justice,  would  not 
have  the  courage,  and  he  would  say  ninety-nine  out  of  one  hundred:  "Why,  of  course  I 
will  trust  you."  He  would  say  to  himself:  "I  am  not  going  to  offend  or  insult  you — you 
upon  whose  favor  my  entire  future  life  depends.  I  will  do  nothing  that  can  offend  your 
dignity  or  that  can  suggest  the  slightest  idea  on  my  part  that  you  are  not  everything 
you  should  be — white-winged  innocence  itself." 

Mr.  Barbour:  I  will  ask  the  gentleman  if  his  experience  in  civil  cases  leads  him  to 
that  conclusion? 

Mr.  Braxton:  Yes,  sir.  . 
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YiV.  Barbour:  It  is  very  different  from  mine,  then, 

:Mr.  Braxton:  Yes,  sir.  :\Iany  and  many  a  time,  for  the  very  purpose  of  embarrassing 
the  opposite  side,  when  a  jury  even  is  present,  in  civil  cases  I  have  seen  counsel  on  one 
side,  with  a  great  flourish  of  asstirance,  demand  of  the  other  side  if  they  are  willing  to 
submit  their  case  to  the  jury  or  if  they  are  afraid  to  do  it.  and  nine  times  out  of  ten  they 
are  afraid  to  say  they  will  not  do  it. 

Mr.  Barbour:    The  gentleman  has  been  more  unfortunate  than  I  have  been. 

Mr.  Braxton:  But.  however  that  may  be,  the  consequences  of  felony  cases  are  not  to 
be  compared  with  the  results  of  civil  trials.  Talk  about  a  man  having  the  opportunity 
to  judge  impartially  and  decide  for  himself  when  practically  his  life  is  in  the  balance 
and  he  is  to  take  the  jtidge  by  the  beard  and  tell  him  in  the  presence  of  the  court,  '"I 
will  not  trust  you.""  I  tell  you.  sir.  that  you  then  practically  deprive  him  of  the  right  of 
trial  by  jtiry. 

The  distinguished  delegate  from  Chesterfield  ( :\Ir.  Hancock)  pointed  out  many  of  the 
difficulties  which  will  occur  if  you  leave  questions  of  disputed  facts  to  the  judge  in  felony 
cases.  As  pointed  out,  the  judge  gives  no  instruction  of  law  to  himself.  He  can  neither 
grant  nor  refuse  instructions.  He  is  the  sole  judge  of  the  law  and  the  fact,  and  when  he 
renders  his  judgment  it  is  without  any  explanation  as  to  how  he  arrived  at  his  conclu- 
sion. When  a  man  takes  his  case  to  the  Court  of  Appeals  how  can  that  court  tell  whether 
the  error  committed  below  was  an  error  of  law  or  an  error  of  fact?  If  it  be  an  error  of 
law,  as  is  known  by  all  lawyers  here,  the  mere  judgment  of  the  lower  court  has  no  weight 
whatever  Avith  the  upper  court,  except  what  its  intrinsic  merits  entitle  it  to.  But  if  it  is 
an  error  of  fact,  the  judgment  of  the  lower  court  is  entitled  to  the  greatest  weight,  be- 
cause the  court  below  saw  and  heard  the  witnesses  testify,  and  its  judgment  is  entitled 
to  so  much  weight  that  unless  the  error  is  so  gross  as  to  absolutely  shock  the  conscience, 
the  upper  court  will  sustain  it  That  does  not  apply  to  a  question  of  law.  "When  the  case 
comes  up  merely  on  the  judgment  of  the  court  that  the  accused  is  guilty,  how  can  the 
upper  court  tell  whether  it  was  arrived  at  by  a  mistaken  A'iew  of  the  law  or  a  mistaken 
conception  of  the  facts,  and  how  can  the  cotirt  properly  undertake  to  decide  it? 

As  was  also  pointed  out.  the  judge,  after  all.  is  no  more  than  a  human  being,  stibject 
to  all  the  passions  and  the  prejudices  to  which  other  men  are  subject.  He  is  not  sup- 
posed to  be  a  superior  being  to  the  men  who  sit  upon  the  jury.  Illegal  evidence,  evidence 
that  is  calculated  to  bias  the  mind  and  prejudice  the  judgment  of  the  men  who  sit  upon 
the  jury,  is  excluded  in  the  most  careful  manner  from  the  jury  under  our  present  system. 
They  are  not  allowed  to  have  even  the  slightest  stispicion  of  what  is  the  evidence  VN'hich 
is  kept  back  from  them  by  the  jtidge.  They  are  required  even  to  go  otit  of  the  court-room 
while  the  matter  is  being  discussed.  There  is  no  objection  to  laying  it  before  the  judge, 
because  he  does  not  have  to  weigh  it.  When  he  has  to  pass  tipon  its  admissbility  he  is 
bound  to  hear  it.  and  if.  after  hearing  it.  he  is  to  judge  of  the  fact.  I  say  it  is  just  as 
Impossible  for  him  to  prevent  his  mind  from  being  warped  and  prejtidiced  by  that  illegal 
evidence  as  it  would  be  if  he  sat  upon  the  jury.  The  reasons  which  make  it  improper 
and  wrong  and  unjust  and  subversive  of  our  idea  of  arriving  at  the  truth  to  allow  such 
evidence  to  go  before  the  jury,  apply  with  equal  force  to  prevent  it  from  going  before  the 
judge,  if  he  is  to  be  the  trier  of  the  fact  as  well  as  the  judge  of  the  law. 

What  good  would  it  do  to  exclude  evidence  from  him?  AVill  you  have  him  go  throtigh 
the  vain  and  futile  form  of  entering  judgment  that  "the  evidence  I  have  now  heard  I 
will  not  consider."  He  cannot  forget  it.  I  do  not  care  how  righteous  he  is.  I  do  not 
care  how  high-minded  he  is.  once  that  evidence  gets  into  his  head  it  is  bound  to  make 
more  or  less  lodgement  there,  and  if  he  is  the  trier  of  the  fact,  then  some  other  jtidge 
ought  to  determine  the  question  as  to  what  evidence  should  go  before  him  and  what 
should  not. 

Suppose,  ]\Ir.  Chairman,  there  is  a  motion  made  to  set  aside  the  judgment.  Where 
you  have  the  jury  that  motion  is  submitted  to  the  judge,  another  and  a  distinct  tribunal, 
but  where  the  judge  himself  is  the  trier  of  it,  you  are  submitting  to  him  to  say,  right  on 
top  of  his  own  judgment,  whether  such  judgment  was  right  or  wrong.    In  other  words,  it 
25 — Const.  Debs. 
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makes  the  motion  to  set  aside  the  verdict  amount  to  practically  nothing.  When  the  judge 
has  just  announced  that  you  are  guilty,  you  are  to  get  up  and  ask  him  to  set  aside  that 
verdict  and  announce  that  you  are  not  guilty.  I  call  attention  to  the  absurdity  of  it.  The- 
effect  of  it  is  that  the  right  of  the  accused  to  move  to  set  aside  the  verdict  is  denied  him, 
and  his  right  to  a  review  of  the  verdict  by  one  tribunal  (the  judge  would  have  the  right 
of  reviewing  the  verdict  if  it  were  rendered  by  a  jury)  is  absolutely  obliterated. 

Mr.  Chairman,  in  all  cases  of  grave  felonies  where  the  punishment  may  be  imprison- 
ment in  the  penitentiary  for  over  ten  years,  I  believe,  although  I  have  not  looked  at  the 
law  for  a  long  time,  it  is  made  obligatory  that  the  jury  shall  be  locked  up  and  excluded 
from  the  influence  of  other  parties.  It  does  not  imply  corruption  on  the  part  of  the 
jury,  but  it  does  mean  that  in  cases  of  that  sort  the  community  is  always  more  or  less 
stirred  up,  and  the  opinion  of  the  public,  whether  for  or  against  the  accused,  is  an  in- 
fluence which  gets  into  the  air.  It  is  like  the  grippe — a  man  absorbs  it  through  the  pores 
of  his  skin.  He  cannot  help  but  be  affected  by  it,  and  it  is  the  policy  of  our  law  that  no 
such  influence  shall  play  upon  the  tribunal  that  is  to  pass  upon  the  question  of  guilt. 

Do  the  gentlemen  propose  that  in  such  cases  the  judge  shall  be  locked  up  and  not 
allowed  to  walk  around  and  talk  to  whomsoever  he  chooses — aye,  sir,  to  advise  with 
whomsoever  he  chooses?  If  you  do  not  do  that,  have  you  not  exposed  him  to  the  very 
influences  from  which  the  law  requires  you  to  protect  and  defend  the  jury?  Is  it  because 
he  is  a  judge  that  he  has  so  little  of  the  weaknesses  and  frailties  of  human  nature  to 
which  all  the  rest  of  us  are  subject?. 

Suppose  after  he  has  tried  the  case  he  says  "the  court  will  take  it  under  advisement.'^ 
How  long  shall  he  keep  it  under  advisement?  The  jury,  when  the  case  has  been  submit- 
ted to  them,  are  locked  up  and  compelled  to  render  a  verdict  or  be  discharged  from  the 
further  consideration  of  -the  case.  But  the  judge,  full  of  the  case,  full  of  the  argument, 
can  stroll  around  in  the  community  for  days  and  weeks  and  months,  and  render  his  de- 
cision whenever  he  chooses.  In  the  meantime  the  accused  is  languishing  in  jail,  his  right 
to  a  speedy  trial  being  absolutely  denied  to  him. 

How  can  you  compel  any  decision  by  the  judge?  And  if  he  is  unable  to  come  to  a 
decision  how  are  you  going  to  discharge  him?  Can  you  not  see,  gentlemen  of  the  Com- 
mittee, the  utter  confusion  that  will  result  from  that  state  of  affairs? 

Talk  about  waiving  your  right  to  a  jury.  There  are  some  things  you  cannot  waive. 
You  have  a  right  to  live.  You  cannot  waive  that.  You  cannot  consent  that  a  man  shall 
kill  you.  You  have  a  right  to  your  liberty.  You  cannot  consent  that  you  shall  be  made  a 
slave.  There  are  certain  rights,  sir,  which  are  inalienable  that  you  cannot  waive,  and  if 
a  man  has  not  any  better  sense  than  to  wish  to  waive  them,  the  law  should  step  in  and 
say  "you  shall  not  waive  them." 

This  is  spoken  of  as  if  it  were  a  mere  matter  of  contract,  a  mere  matter  of  agree- 
ment between  the  Commonwealth's  attorney  and  the  accused.  If  that  argument  be  true, 
why  have  the  judge  at  all?  Why  not  say  that  whenever  a  man  has  committed  an  offense 
he  can  go  to  the  Commonwealth's  attorney  and  admit  to  him  that  he  committed  the 
offense,  and  agree  with  him  that  he  had' better  go  to  the  penitentiary  for  two  years,  and 
let  the  clerk  enter  up  the  judgment  accordingly!  If  he  can  waive  a  jury,  why  can  he  not 
waive  the  judge?  If  the  right  to  a  jury  is  a  right  which  he  and  the  Commonwealth's 
attorneys  alone  control  and  can  surrender  whenever  they  choose,  why  could  they  not  do 
the  same  thing  as  to  any  other  essential  part  of  the  court?  In  civil  cases,  which  gentle- 
men, I  think,  have  confused  in  their  minds  with  criminal  cases,  that  can  be  done.  If  you, 
sir,  claim  that  I  owe  you  a  thousand  dollars  v/e  are  not  bound  to  go  to  court.  We  can 
waive  the  jury  and  we  can  waive  the  court  and  leave  it  to  the  distinguished  gentleman 
from  Appomattox  to  decide  our  controversy. 

But  when  the  Commonwealth  comes  to  you  and  takes  you  by  the  throat  and  calls  you 
to  give  an  account  of  your  misdoing,  then,  sir,  there  is  no  question  of  contract,  no  ques- 
tion of  waiver.  You  cannot  agree  that  this  man  or  that  man  or  the  other  man  shall  pass 
upon  the  question,  but  the  administration  of  the  law.  in  the  enforcement  of  which  you 
and  I  and  all  have  an  interest,  the  law  which  represents  the  majority  of  this  entire  coun- 
try, is  not  a  mere  matter  of  barter  between  the  local  representative  of  the  Commonwealth 
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and  the  accused,  but  it  must  proceed  with  dignified,  with  measured,  and  with  certain 
step,  and  no  man  is  allowed  to  interfere  with  its  irresistible  course. 

Mr.  Barbotir:  I  will  ask  the  gentleman  from  Augusta  if  he  has  not  often  in  his  own 
practice  seen  verdicts  in  criminal  cases  agreed  upon  between  the  prisoner  and  the  Com- 
monwealth's attorney? 

Mr.  Braxton:    I  do  not  know  that  I  have.    In  theory  it  ought  not  to  be. 

Mr.  Barbotir:    I  have  seen  it  done,  and  I  have  never  failed  to  see  a  jury  ratify  it^ 

Mr.  Braxton:    I  have  seen  that. 

Mr.  Barbour:    I  thought  you  had  not  seen  anything  of  the  sort. 

Mr.  Braxton:  I  have  not  seen  what  you  claim  has  been  done,  but  I  have  seen  juries 
fail  to  ratify  a  star  chamber  agreement  made  between  the  Commonwealth's  attorney  and 
the  accused.  After  all,  such  an  arrangement  derives  its  efficacy  from  the  ratification  of 
the  jury,  if  they  do  ratify  it,  and  not  by  virttie  of  any  private  arrangement  made  outside^ 

By  stich  proceedings  you  throw  the  door  open  to  fraud  of  all  sort.  It  is  an  induce- 
ment to  parties  interested  to  make  such  settlements  whenever  they  choose.  I  say  if  when 
such  settlements  are  submitted  to  the  jury,  the  jury  determines,  in  its  own  wisdom,  ta 
ratify  and  adopt  them,  all  well  and  good.  They  become  the  act  of  the  jury.  But  to  say 
the  jury  shall  be  waived  altogether  and  the  judge  required  to  do  these  things,  I  think  it 
is  a  mistake. 

Now,  Mr.  Chairman,  a  few  words  more  and  I  will  be  done.  The  report  of  this  Com- 
mittee has  the  effect,  as  pointed  out  by  the  distinguished  gentleman  from  Richmond  (Mr. 
Wise)  the  other  day,  of  providing  two  or,  if  yoti  choose,  three  trials  in  cases  of  misde- 
meanor, and  yet  in  cases  of  the  gravest  felony,  except  only  capital  cases,  it  allows  only 
one  trial  as  against  two  for  misdemeanors.  When  an  indictment  for  misdemeanor  under 
their  proposition  comes  up.  the  accused  must  be  tried  by  a  justice.  If  he  acquits  you,  well 
and  good.  If  he  convicts  you,  you  take  an  appeal  and  the  case  is  tried  de  novo  and  before 
a  jury,  and  if  that  goes  against  you,  you  take  a  still  further  appeal  to  the  Court  of  Ap- 
peals. But  suppose  you  have  the  misfortune  to  be  indicted  for  a  felony.  Then  the  only 
thing  you  can  do  is  to  be  tried  once  in  the  circuit  or  county  court,  and  if  by  any  means^ 
intentional  or  tmintentional,  you  may  be  indticed  to  waive  the  jtiry.  yoti  do  not  get  a  jury 
trial  at  all.  You  run  the  gauntlet  once  before  the  judge,  and  then  you  go  to  the  Court  of 
Appeals. 

Mr.  Eggleston:  Is  it  not  a  fact  when  a  man  is  arrested  for  a  felony,  he  first  has  a 
chance  before  the  examining  cotirt?  Is  it  not  a  fact  also  that  before  he  can  be  put  upon 
trial  a  grand  jtiry  must  find  that  there  is  probable  cause  to  say  that  he  is  ^lilty;  and 
then  does  he  not  have  a  trial  in  the  nisi  prius  court,  and  then  a  chance  in  the  Court  of 
Appeals?   So  he  has  four  trials,  or  four  chances,  instead  of  two  or  three  in  the  other  case. 

Mr.  Braxton:  I  think  that  it  is  not  correct.  I  am  not  as  old  as  the  gentleman,  nor 
have  I  had  his  experience,  and  I  may  be  wrong,  but  I  think  if  a  man  is  indicted  for  felony 
he  has  no  absoltite  right  to  a  preliminary  trial  before  a  justice  of  the  peace.  He  used  to 
have  years  ago,  but  I  do  not  think  he  has  now.  He  is  taken  and  tried  once  in  court,  and 
if  he  waives  the  jury  there  he  never  gets  a  jury;  he  goes  to  the  Court  of  Appeals. 

As  to  the  indictment,  that  is  an  eo:  parte  proceeding.  It  is  no  trial  of  his  case  at  alL 
He  is  not  heard.  But  the  indictment  is  no  presumption  of  his  guilt.  It  is  not  even  prima 
facie  evidence  of  guilt  of  the  simplest  kind.  On  the  contrary,  the  law  says,  notwithstana- 
ing  the  indictment,  the  accused  must  be  presttmed  to  be  innocent,  and  that  presumption 
must  remain  until  he  is  proven  guilty  beyond  a  reasonable*  doubt.  What  are  you  going, 
to  do  with  the  reasonable  doubt,  when  only  one  man  sits  there  to  try  the  case? 

I  have  been  a  little  surprised,  Mr.  Chairman,  that  some  gentlemen  have  voted  to  re- 
tain a  jury  of  twelve  men,  saying  we  cannot  risk  a  jury  of  eleven  men  even,  in  misde- 
meanors, and  yet  along  with  that  same  position  they  say  "'we  will  risk  no  jury  at  all  in 
felony  cases."'    It  seems  to  me  the  two  positions  are  inconsistent. 

Mr.  Chairman,  I  feel  great  interest  in  this  matter.  I  feel  that  we  will  make  a  very 
grave  mistake;  that  we  are  stepping  on  practically  untrodden  paths;  that  we  are  trying 
an  experiment  practically  untried  in  the  United  States.  It  was  tried  once  in  Connecticut, 
as  I  stated  before,  and  abandoned.    It  was  tried  in  Maryland,  where  I  am  told  they  have 
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two  or  three  judges  to  sit  instead  of  one,  although  a  gentleman  stated  upon  the  floor  that 
he  had  known  of  a  case  where  one  judge  tried  it.  I  am  told  by  others  that  they  have  seen 
it  done  repeatedly,  but  that  there  were  always  two  or  three  judges. 

We  are  providing  that  a  man  may  agree  that  his  case  be  tried  (a  felony  charge  which 
he  denies),  before  a  tribunal  of  one  man,  who  may  sit  two  or  three  or  four  weeks  hearing 
innumerable  witnesses  and  the  most  conflicting  evidence,  and  then  pass  upon  it  beyond  a 
reasonable  doubt.   I  think  that  is  a  mistake. 

I  think  we  have  gone  just  as  far  as  it  is  possible  for  us  to  go  with  safety  when  we 
have  permitted  him  to  waive  a  jury  in  misdemeanor  cases;  when  we  have  cut  the  jury 
down  to  seven,  possibly  five;  when  we  have  said  he  may  waive  a  jury  in  all  felony  cases 
where  he  pleads  guilty;  but  it  is  going  too  far  when  you  propose  in  felony  cases,  where 
the  man  is  vehemently  denying  his  guilt  and  protesting  his  innocence,  where  the  question 
of  his  guilt  or  innocence  depends  upon  conflicting  evidence  of  innumerable  witnesses, 
where  it  turns  upon  nice  questions  of  law  and  fact,  to  say  that,  even  with  his  consent,  such 
a  matter  can  be  left  to  a  tribunal  composed  of  one  man,  with  all  the  grave  consequences 
which  I  have  endeavored  to  point  out.  It  is  not  like  a  civil  case.  It  is  not  like  a  misde- 
meanor case.  It  is  a  case  involving  practically  the  life  of  the  man,  and  certainly  his  lib- 
erty. We  are  going  too  far,  gentlemen  of  the  Committee,  I  assure  you,  when  we  do  that, 
and  if  the  proposition  carries  we  will  all  live  to  see  the  day  when  we  will  regret  it,  and 
when  our  work  in  that  respect  will  meet  with  the  condemnation  of  almost  the  entire 
people. 

Mr.  Portlock:  Will  the  gentleman  allow  me  to  make  a  suggestion  to  him?  I  feel 
great  interest  in  this  question.  I  think  it  is  one  of  the  most  important  questions  that  can 
be  brought  before  this  body,  but  the  gentleman  has  touched  very  lightly  upon  the  most 
important  branch  of  the  subject,  according  to  my  view  of  the  case.  I  refer  to  the  diffi- 
culty of  obtaining  an  appeal,  of  getting  into  the  Supreme  Court  of  Appeals  when  the  case 
as  to  the  law  and  fact  is  heard  only  before  the  judge.  There  are  no  instructions  offered 
when  the  judge  hears  the  case,  and  he,  therefore,  cannot  indicate  to  counsel  for  the  pris- 
oner— when  he  has  counsel,  and  it  is  often  the  case  that  the  prisoner  has  no  counsel — 
what  the  law  is  that  is  influencing  his  mind,  there  being  no  instructions  offered  and  none 
granted  or  refused.  And  certainly  the  judge  is  not  compelled  to  make  any  statement  as 
to  his  conclusions  upon  the  facts,  except  that  he  has  so  concluded.  I  should  like  the  gen- 
tleman to  enlarge  upon  that  subject,  and  show  to  the  committee  the  great  difficulty  of  a 
prisoner  getting  into  the  appellate  court,  upon  his  consent  that  the  judge  alone  shall  try 
the  case  as  to  the  law  and  fact. 

Mr.  Braxton:  I  thank  the  gentleman  very  much  for  his  suggestion.  I  do  not  know 
t;hat  I  can  state  it  any  more  forcibly  or  plainly  than  he  has.  All  lawyers  in  the  body  and 
■everywhere  else  know  that  one  of  the  most  difficult  bills  of  exception  to  sustain  is  one 
that  the  verdict  is  contrary  to  the  evidence,  because  the  decision  of  the  tribunal  which 
liears  the  witnesses  on  mere  questions  of  fact  is  given  the  greatest  consideration.  Prac- 
'itically  the  only  hope  you  have  that  the  Court  of  Appeals  will  reverse  the  court  below  is  on 
■^questions  of  law,  but  when  he  is  the  judge  of  the  law  and  the  fact  you  cannot  take  any 
'sexception  practically,  except  that  the  verdict  is  contrary  to  the  evidence,  because  you  do 
not  know  what  law  he  thought  of.  You  do  not  know  how  erroneous  his  view  was.  You 
■do  not  know  through  what  sort  of  legal  glasses  he  looked  at  the  evidence.  You  do  not 
inow  with  what  sort  of  legal  scales  he  weighed  it.  He  might  have  been  acting  upon  an 
-^erroneous  principle  of  law.  Nobody  knows  it  but  himself.  You  are  practically  cut  off  in 
.such  a  case  from  all  bills  of  exception,  except  that  the  verdict  is  contrary  to  the  evidence, 
-and  his  judgment  on  that  is  given  the  greatest  weight;  and  even  if  the  judge  of  the  lower 
-court  be  doubtful  about  the  law,  and  desire  argument,  how  would  he  (without  any  ques- 
"tion  of  instruction  to  a  jury  to  pass  upon)  ever  raise  or  hear  argument  in  or  decide  any 
law  points  involved  in  the  case? 

Mr.  Barbour:  Is  not  the  verdict  of  the  jury  given  more  weight  than  the  opinion  of 
€he  judge? 

Mr.  Braxton:    Not  when  the  judge  tries  the  case. 

Mr.  Barbour:    When  it  comes  to  the  question  of  the  law  of  the  case,  does  not  the 
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Supreme  Court,  when  you  take  the  case  there,  have  to  apply  the  law  to  the  evidence  just 
as  the  judge  himself  did,  and  if  he  applied  it  wrongly  the  Supreme  Court  will  reverse  the 
judgment. 

Mr.  Braxton:  Not  at  all,  sir;  because  the  Supreme  Court  has  no  means  on  earth  of 
ascertaining  what  view  of  the  law  the  lower  court  took,  and  it  cannot  tell  but  that,  if  the 
lower  court  took  the  view  of  the  law  that  the  Supreme  Court  took,  it  might  still  have  kept 
the  same  view  of  the  evidence.    You  cannot  separate  one  from  the  other. 

Mr.  Pettit:    Suppose  the  court  certifies  the  fact? 

Mr.  Braxton:  That  practically  ends  it,  so  far  as  that  is  concerned.  Of  course,  if  you 
certify  the  facts  you  practically  are  at  the  end  of  your  rope,  as  my  friend  suggested  to  me^ 

I  think  I  will  simply  read  once  more,  so  that  the  members  of  the  Committee  can 
thoroughly  understand  it.  the  amendment  which  I  have  offered,  and  I  am  sure  if  I  have- 
made  myself  intelligible  to  them,  there  cannot  be  any  serious  difference  of  opinion  as  to- 
the  propriety  of  the  amendment.    I  propose  to  insert  this  language: 

But  upon  a  plea  of  guilty  entered  in  person  by  the  accused,  in  any  criminal  case, 
and  with  the  consent  of  the  Commonwealth's  attorney,  entered  of  record,  the  court  shall 
or  upon  the  consent  of  the  accused  and  the  Commonwealth's  attorney  entered  of  record, 
in  the  presence  of  the  accused,  in  prosecutions  for  offenses  which  may  not  be  punish- 
able by  death  or  confinement  in  the  penitentiary  

In  other  words,  in  misdemeanor  cases  

The  court  may.  in  its  discretion,  hear  and  determine  any  such  criminal  case  without 
.the  intervention  of  a  jury. 

I  think  that  is  as  far  as  we  can  safely  go,  and  I  call  upon  those  members  of  the  body 
who  either  are  now  or  in  the  past  have  been  judges  to  speak  from  their  own  experience. 
They  know  more  about  the  practical  working  of  this  thing  than  we  do.  and  I  ask  them  to 
give  the  Convention  the  benefit  of  their  views  and  judgment  on  it,  whether  it  be  favor- 
able to  my  contention  or  not.  I  hope  that  before  the  debate  is  closed  we  will  hear  from 
them  on  the  subject,  as  their  opinions  on  such  subjects  are  entitled  to  more  weight  than 
the  opinions  of  those  of  us  who  have  never  had  the  honor  to  sit  on  the  bench. 

Mr.  Waddill:  Mr.  Chairman,  I  had  sincerely  hoped  that  I  would  not  have  to  speak 
on  this  question  again,  but  the  amendment  that  is  now  before  the  Committee  of  the  Whole 
was  substantially  voted  down  the  other  day.  and  it  comes  up  again  this  morning.  When 
the  gentleman  from  Augusta  (Mr.  Braxton)  first  introduced  his  amendment  he  had  in  it 
the  words,  "  in  the  discretion  of  the  court,"  but  as  the  argument  proceeded  in  committees 
he  struck  out  those  words.   But  he  has  inserted  them  again. 

Before  I  go  on  in  my  feeble  way  to  attempt  to  discuss  this  matter.  I  wish  to  call  the 
attention  of  the  Committee  to  the  fact  that  there  seems  to  be  an  impression  here  that  the 
Committee  on  Preamble  and  Bill  of  Rights  in  their  report  have  made  an  assault  upon  the 
jury  system  and  that  we  are  attempting  to  take  away  from  a  man  the  right  of  trial  by 
jury.  That  is  not  the  fact.  The  right  of  trial  by  jury  is  preserved  intact,  and  if  it  were 
not  so  I  would  not  stand  upon  this  floor  to  advocate  the  report  of  the  Committee,  because 
no  man  has  a  higher  opinion  of  the  institution  of  the  jury  than  I  have,  and  I  would  not 
attempt  to  strike  it  down.  It  has  existed  as  a  trier  of  facts  certainly  since  the  close  of 
the  thirteenth  century.  If  I  were  to  appeal  to  any  lawyer  on  this  floor  to  saw  how  the 
jury  of  twelve  originated,  whether  it  originated  by  any  positive  statute  or  not,  he  would 
not  be  able  to  tell  me.  It  exists,  gentlemen,  as  the  restilt  of  the  experience  of  mankind 
and  as  an  institution  to  guard  the  liberties  of  man.  It  is  worth  all  we  pay  for  it,  and  I 
certainly  would  not  stand  here  to  advocate  any  system  which  would  take  away  from  the 
prisoner  the  right  of  trial  by  jury. 

Now,  let  us  look  at  the  amendment  offered  by  the  gentleman  this  morning: 

But  upon  a  plea  of  guilty  entered  in  person  by  the  accused  in  any  criminal  case, 
and  with  the  consent  of  the  Commonwealth's  attornev,  entered  of  record,  the  court  shall 
&c. 
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Where  the  prisoner  has  pleaded  guilty  the  court  has  no  discretion,  and  I  agree  to  that. 
That  is  my  plan,  but  I  am  going  to  show,  I  think,  the  weakness  of  his  plan.  He  provides 
that  the  court  must  determine  the  degree  of  guilt,  whether  it  is  murder  in  the  first  degree 
or  second  degree,  and  he  requires  the  court  to  fix  the  punishment  in  a  felony  case,  where 
the  punishment  may  range  from  one  to  ten  years,  or  for  a  longer  or  shorter  period  of 
time.  The  court  has  no  discretion  there.  It  is  made  incumbent  upon  the  judge  to  do 
that,  and  yet,  when  it  comes  down  to  the  trial  of  a  mere  case  of  misdemeanor,  where  the 
party  has  pleaded  not  guilty  and  is  willing  to  submit  the  case  to  the  court,  he  leaves  it  to 
the  discretion  of  the  judge.  So  it  narrows  itself  down  to  mere  cases  of  misdemeanor,  and 
in  those  cases  the  amendment  leaves  it  discretionary  with  the  court,  while  it  gives  the 
court  no  discretion  in  felony  cases,  on  a  plea  of  guilty,  where  the  punishment  may  range 
between  a  short  and  a  long  term. 

The  gentleman  from  Chesterfield  (Mr.  Hancock)  yesterday  objected  because  it  put 
the  duty  upon  the  court  of  trying  the  case  and  made  it  an  imperative  duty  upon  him  to 
try  it.  Gentlemen,  the  court  has  the  protection  of  two  conditions.  First,  the  prisoner 
must  consent  for  him  to  try  the  case;  secondly,  the  attorney  for  the  Commonv/ealth  must 
consent.  I  submit  that  all  that  is  necessary  in  a  case  where  the  judge  does  not  wish  to 
try  it  is  to  say  to  the  attorney  for  the  Commonwealth,  "I  do  not  care  to  try  this  case,  and 
you  had  better  have  a  jury."  and  it  is  then  disposed  of  by  a  jury.  That  is  a  protection 
which  the  court  has  if  the  court  feels  any  delicacy  about  the  trial  of  it. 

But,  gentlemen,  take  the  other  side  of  the  case.  Take  a  case  where  the  prisoner  is 
willing  to  be  tried  by  the  court.  The  Commonwealth's  attorney  concurs  and  the  judge  is 
willing  to  sit  and  to  try  that  case.  Can  it  be  done  unless  you  incorporate  into  this  Con- 
stitution such  a  provision  as  has  been  put  in  by  the  Committee?   No,  sir,  it  cannot  be  done. 

Mr.  Braxton:  It  is  discretionary  with  the  court;  it  cannot  compel  him;  but  where 
the  plea  is  guilty  and  both  raities  agree,  then  the  court  must  act.  I  thank  the  gentleman 
from  Henrico  for  his  courtesy. 

Mr.  Waddill:  I  think  the  gentlemen  have  viewed  this  case  entirely  from  the  stand- 
point of  the  prisoner,  and  I  submit  that  the  prisoner,  under  the  report  of  the  Committee, 
has  more  rights  than  he  has  now.  In  their  minds  they  conjure  up  cases  where  the  rights 
of  an  innocent  man  are  to  be  protected,  and  of  course  they  should  be  protected.  But,  gen- 
tlemen, how  many  cases  are  there  where  men  are  guilty?  We  are  not  so  much  concerned 
about  them,  and  if  they  are  willing  to  submit  their  cases  to  'the  court  on  the  plea  of  not 
guilty,  and  they  know  they  are  guilty  in  their  hearts,  and  they  are  perfectly  willing  to 
abide  the  judgment  of  the  court,  why  should  we  be  so  particular  about  them?  If  a  man 
has  come  into  court  and  is  innocent  and  wants  a  jury,  under  the  plan  of  the  Committee 
lie  has  a  perfect  right  to  it;  he  can  demand  it;  it  is  not  taken  away  from  him. 

I  submit  that  any  criminal  lawyer,  any  man  who  has  been  engaged  in  the  trial  of 
criminal  cases,  will  look  upon  the  report  of  the  Committee  as  giving  an  opportunity  to 
the  prisoner,  because  there  are  many  cases  where  a  jury,  because  of  the  public  excitement 
and  all  that,  should  be  waived,  and  the  prisoner  should  be  submitted  to  the  quiet  and 
calm  judgment  of  the  court;  and  he  has  that  right  if  the  Commonwealth's  attorney  con- 
sents to  it  under  the  report  of  the  Committee. 

Now,  gentlemen,  how  many  cases  are  there  of  a  compound  nature,  one  act  consti- 
tuting the  felony  and  another  constituting  the  misdemeanor,  and  the  inducement  to  the 
crime  is  the  misdemeanor  or  larceny.  Under  the  plan  of  the  gentleman  from  Augusta,  in 
the  trial  of  that  case,  if  it  is  a  case  of  housebreaking,  the  mere  removal  of  a  latch  or  the 
breaking  of  a  nail,  the  court  is  weak  and  incompetent  and  cannot  try;  but  if  he  gets  the 
prisoner  across  the  threshold  without  breaking  into  the  house,  the  court  is  perfectly  com- 
petent to  try  that  case. 

Now,  gentlemen,  it  seems  to  me  we  are  refining  too  much.  We  are  bringing  down  the 
case,  if  we  accept  that  amendment,  to  a  point  where  such  a  provision  in  the  Bill  of  Rights 
would  amount  to  nothing,  and  therefore  if  this  provision  is  to  go  in  in  the  form  he  pre- 
sents it,  it  might  as  v/ell  be  stricken  out  altogether,  because  it  will  not  avail  anything. 

Gentlemen  imagine  that  this  is  a  great  innovation.  How  often  in  the  last  number  of 
years  have  there  been  changes  in  the  mode  of  empanelling  juries?    We  remember  when 
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:tlie  grand  jury  had  to  consist  of  twentj^-four  men,  and  then  the  number  was  reduced  to 
.•sixteen,  I  think,  and  it  was  then  reduced  to  twelve,  and  now  a  special  grand  jury  may 
consist  of  not  more  than  nine  nor  less  than  five.  It  has  also  been  changed  in  civil  cases 
•SO  that  the  jury  may  consist,  by  consent  of  the  parties,  of  not  less  than  three  nor  more 
than  seven.    So  the  mere  change  in  this  respect  is  not  altogether  radical. 

The  gentleman  made  quite  an  argument  about  an  appeal  from  the  trial  of  a  case  of 
-this  kind.  How  many  criminal  cases  are  appealed?  If  the  party  desires  to  appeal,  can  he 
not  appeal,  if  it  is  a  criminal  case,  from  the  jtidgment  of  the  court  like  he  would  if  there 
was  a  demurrer  to  the  evidence?  Is  not  the  cotirt,  in  a  case  of  that  kind,  the  judge  both 
-of  law  and  of  fact,  and  cannot  the  case  be  certified  in  the  same  manner  and  in  the  same 
form? 

But  this  provi.sion  of  the  Committee,  I  stibmit,  gentlemen,  is  intended  to  save  those 
cases  where  a  prisoner  is  in  court  and  does  not  care  to  plead  gtiilty  and  enters,  for  form's 
.-sake  it  may  be,  a  plea  of  not  guilty  and  the  parties  so  agree  (the  Commonwealth  consent- 
ing) for  a  trial  by  the  court.  But  unless  he  enters  a  plea  of  guilty  the  court  is  powerless 
to  try  the  case  and  must  impanel  a  jury  under  the  pending  amendment. 

■I  think  the  Committee,  in  their  report  as  it  now  stands,  have  thrown  every  safegtiard 
.around  this  matter  that  ou^ht  to  be  provided.  As  I  said  in  the  beginning,  if  the  judge 
has  any  desire  not  to  try  the  case,  if  he  thinks  it  is  improper  for  him  to  try  it,  I  do  not 
JDelieve  it  will  ever  happen  that  both  the  prisoner  and  the  attorney  for  the  Commonwealth 
will  insist  that  the  judge  shall  try  it  against  his  desire  not  to  try  it.  I  cannot  conceive  of 
■that  state  of  affairs,  but  I  can  conceive  of  a  state  of  affairs  where  the  prisoner  is  willing 
for  the  court  to  try.  the  Commonwealth's  attorney  consents,  and  the  court  says,  "Yes,  I 
will  pass  judgment  in  this  case";  and  yet  tmless  we  have  a  constittitional  provision  of  this 
Ivind  the  court  mtist  send  out  and  stimmon  a  jury  to  try  the  case. 

The  gentleman  from  Augusta  saw  the  judge  in  an  attitude  of  brow-beating  the  pris- 
oner and  asking,  "AVill  you  consent  for  me  to  try  this  case?"  Gentlemen,  I  have  been 
connected  with  cotirts  for  a  long  time.  I  never  in  my  life  saw  a  judge  ptit  himself  in  that 
.attitude,  and  I  do  not  believe  I  will  ever  see  one.  I  have  seen  them  just  as  careful  and 
just  as  studious  to  protect  the  interests  of  the  prisoner  and  to  see  that  every  right  was 
guaranteed  to  him,  and  that  he  had  as  fair  and  impartial  trial  as  any  man  in  the  com- 
munity, or  any  jtiry  wotild  be.  You  may  safely,  in  my  opinion,  trtist  this  provision  of  the 
•Constitution  jutt  as  Ave  have  it,  and  no  harm  will  result  from  it  and  great  good  mtist  be 
the  result  to  the  Commonwealth  and  the  people. 

A  very  different  condition  of  affairs  exists  in  this  Commonwealth  from  that  which 
existed  when  the  Bill  of  Rights  was  originally  drawn.  There  were  few  criminal  cases 
then.  ]\Iost  of  the  petty  cases  that  now  come  before  the  court  did  not  then  occur.  They 
were  committed  by  slaves  very  frequently,  and  were  ptmished  by  their  masters.  But  to- 
day a  different  state  of  things  exists  in  the  Commonwealth  and  we  have  criminals  galore, 
men  who  want  to  go  to  jail,  who  are  longing  to  go  there,  who  look  upon  a  jail  as  a  house 
of  entertainment,  and  we  are  told  here  that  we  cannot  put  in  a  provision  of  the  Constitu- 
tion that  will  allow  such  a  man  to  stibmit  his  case  to  the  judge  and  escape  the  cost  of  a 
jury  to  the  Commonwealth. 

I  do  hope,  gentlemen,  that  the  report  of  the  Committee  will  prevail.  If  I  thought  that 
it  would  v\-ork  any  injustice  to  any  innocent  man  in  this  Commonwealth  I  assure  you  I 
would  not  stand  on  this  floor  and  advocate  it.  But  I  believe  that  we  have  adopted  every 
safeguard  that  ought  to  be  adopted,  and  that  the  report  of  the  Committee  ought  to  pre- 
vail, and  not  the  amendment  of  the  gentleman  from  Augusta. 

Mr.  Robertson:  Mr.  Chairman,  I  do  not  propose  to  take  up  more  than  a  few  minutes 
of  the  time  of  the  Committee.  I  merely  wish  to  state,  as  I  stated  yesterday,  that  I  believe 
this  clause  of  the  report  of  the  Committee  is  fraught  with  great  danger  to  this  Common- 
"wealth.  I  do  believe  it  is  a  matter  of  such  importance  that  gentlemen  of  this  Committee 
ought  to  listen  to  members  when  they  are  speaking  about  it.  There  is  so  much  disorder 
here  that  most  of  us  cannot  hear  what  the  speakers  are  saying.  Many  gentlemen  seem  to 
think  that  it  is  a  matter  of  no  importance. 

Now,  I  appeal  to  this  Committee  and  say  it  is  a  matter  of  importance;  that  it  is  not 
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simply  a  question  of  contract  between  the  Commonwealth's  attorney  and  the  prisoner,  but 
it  is  a  Question  as  to  how  the  laws  of  this  Commonwealth  shall  be  maintained  and  how 
prisoners  shall  be  properly  tried  and  convicted  in  our  courts. 

As  I  said  the  other  day,  I  agree  with  every  word  said  by  the  gentleman  from  Staun- 
ton (Mr.  Braxton)  looking  at  the  question  from  the  side  of  the  prisoner.  It  will  not  dO) 
to  talk  about  particular  .judges  and  say,  as  the  gentleman  from  Henrico  (Mr.  Waddill> 
says,  that  he  has  never  seen  a  .ludge  who  was  too  severe  on  a  prisoner.  The  question  is 
whether  it  is  not  a  possibility  that  we  may  have  one  such  judge  as  that  in  this  Common.- 
wealth?    Certainly  that  is  a  possibility. 

Now,  if  we  have  one  such  .ludge,  could  he  not  do  a  great  deal  of  harm  to  the  prisoner 
in  the  way  the  gentlemen  have  indicated  here?  We  know  that  the  criminal  classes,  as  a 
rule,  are  the  ignorant  and  degraded  classes,  who  come  into  court  without  friends  and  gen- 
erally without  money.  They  are  not  able  to  employ  trained  lawyers,  as  a  rule.  Most  of 
the  criminals  in  the  county  courts  in  Virginia  have  to  employ  young  lawyers,  the  majority 
of  whom  are  inexperienced,  and  in  a  great  many  cases  the  prisoners  have  no  lawyers  at  all.. 

The  prisoner  is  brought  into  court  and  the  question  comes  up,  "Will  you  submit  your 
case  to  the  judge  or  will  you  demand  a  jury?"  Now,  what  the  gentleman  from  Norfolk 
county  (Mr.  Portlock)  has  indicated  in  the  question  he  asked  the  gentleman  from  Staun- 
ton certainly  has  a  great  deal  of  force  in  it.  I  believe,  from  my  experience  in  such  mat- 
ters (and  I  claim  that  I  have  had  some  experience  in  the  administration  of  the  criminal 
law),  in  a  large  number  of  cases  the  prisoner  would  give  his  consent  because  he  saw  that 
the  officer  of  the  court  wanted  him  to  do  it;  he  would  be  afraid  not  to  do  it;  and  then  if 
he  had  once  given  his  consent,  I  say  there  would  be  no  earthly  way  in  which  he  could. 
protect  himself  by  an  appeal.  Gentlemen  talk  here  about  taking  bills  of  exception,  as  they' 
come  in  a  civil  case,  where  you  are  depriving  the  man  of  his  liberty. 

How  can  you  separate  the  question  of  fact  and  of  law  when  you  come  to  the  fine  dis- 
tinctions as  to  what  constitutes  a  reasonable  doubt?  Suppose  the  gentlemen  are  going  to 
take  the  case  up  there,  how  would  they  frame  their  bill  of  exceptions?  All  they  could  dO' 
would  be  to  say  that  the  court  have  erred  on  the  law  and  evidence.  They  would  rest  on 
the  general  proposition,  and  they  could  not  point  out,  as  they  can  do  now,  wherein  the 
judge  had  given  the  erroneous  instruction  to  the  jury.  They  could  not  consider  the  evi- 
dence apart  from  the  law. 

I  insist  upon  it,  as  I  did  on  yesterday,  that  there  is  another  side  to  this  question 
which  gentlemen  do  not  seem  to  be  willing  to  argue.  As  I  said  then,  I  say  now,  I  do  not 
believe  there  is  a  judge  in  the  State  of  Virginia  who  is  corrupt.  In  my  brief  experience 
at  the  bar  I  have  never  known  of  a  judge  where  it  was  suspected  that  he  had  been  cor- 
rupted. But  I  do  say  that  in  Virginia  and  in  every  other  State  and  in  every  other  coun- 
try judges  are  influenced  by  their  surroundings  and  their  relations  to  other  men,  and  that 
such  a  thing  is  a  perfect  possibility  whether  it  be  a  probability  or  not;  and  we  have  got  to 
fight  in  this  matter  possibilities  and  not  probabilities.  I  say  it  is  a  possibility  that  a  man 
of  influence  in  the  community,  a  man  who  has  occupied  a  high  position  and  held  the  con- 
fidence of  the  community,  may  be  indicted  for  some  crime  under  the  recent  statutes  with, 
reference  to  embezzlement,  and  it  does  open  a  door  to  enable  a  man  of  that  kind  to  escape 
punishment,  whom  probably  the  better  portion  of  the  community  do  not  really  desire  to 
have  justice  done  to,  though  they  may  say  so.  It  is  perfectly  possible  for  that  man  to- 
make  an  arrangement  between  the  Commonwealth's  attorney  and  the  judge  by  which  he 
can  escape  punishment. 

Now,  I  do  not  charge  that  that  would  be  done  in  any  particular  case,  but  I  say,  look- 
ing at  it  as  I  did  on  yesterday,  that  is  a  possibility  without  any  of  the  judicial  officers 
acting  from  actually  corrupt  motives.  Human  nature  is  weak.  I  know  of  cases,  and  I 
will  not  mention  them,  where  there  certainly  were  grave  suspicions  of  having  gone  off  of 
the  docket  on  account  of  the  relations  between  the  judge  and  the  prisoner  at  the  bar- 
cases  where  errors  were  put  into  the  indictment  or  the  statute  on  which  the  indictment 
was  founded  was  held  to  be  unconstitutional  on  some  extremely  technical  ground. 

Now,  that  is  a  parallel  to  a  case  where  a  prisoner  is  put  upon  his  trial  before  the 
judge  and  the  judge  can  render  a  decision  of  not  guilty  and  give  no  reason  on  the  face  of 
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God's  earth,  why  he  rendered  it.  T  say  the  Commonwealth  of  Virginia  has  a  right 
to  be  protected  against  even  one  possible  case  of  that  kind.  It  will  not  do  to  assume,  as 
so  many  gentlemen  have  done,  who  have  had  to  do  with  criminal  cases,  that  it  is  always 
one  way  or  the  other,  and  every  man  who  goes  into  court  is  either  guilty  or  innocent. 
Some  gentlemen  look  at  it  from  one  standpoint  and  some  from  another.  The  gentleman 
from  Henrico  (Mr.  Waddill)  seems  to  think  that  most  of  them  are  guilty.  My  friend 
from  Staunton  (Mr.  Braxton)  talks  as  if  most  of  them  are  innocent  and  are  going  to  be 
ruined  by  the  Commonwealth.  But  we  have  got  to  look  at  both  sides  of  it.  and  we  ought 
not  to  let  the  Innocent  man  be  improperly  punished,  neither  ought  we  to  let  the  guilty 
man  escape  punishment. 

This  is  all  I  have  to  say  about  the  matter. 

Mr.  Braxton:  I  will  state  that  it  is  not  intended  by  that  modification  to  make  any 
change  whatsoever  in  the  substance  of  the  amendment  as  originally  offered. 

In  reply  to  what  the  gentleman  from  Henrico  says,  I  should  like  to  read  to  the  Con- 
vention what  the  late  distinguished  Judge  Burks  has  to  say  upon  the  very  provision  of 
the  Constitution  to  which  he  refers,  which  was  an  amendment  that  went  in  in  1S94: 

That  amendment   _  \ 

Says  Judge  Burks  

That  amendment,  in  disregard  of  the  principles  of  Magna  Charta  embodied  in  our 
Bill  of  Rights,  drawn  by  the  illustrious  George  Mason  more  than  a  century  ago,  invests 
the  Legislature  with  the  power  to  dispense  with  jtiry  trials  in  all  criminal  offenses 
"not  punishable  by  death  or  confinement  in  the  penitentiary."  *  >!<  The  late  con- 
stitutional amendment  is  a  step  backwards.  It  was  not  discussed  by  the  ptiblic  speakers 
in  the  canvass,  so  far  as  we  ever  heard,  and  the  people  did  not  take  in  its  scope  and 
bearing.  If  they  had  done  so,  it  is  believed,  they  would  have  rejected  it  with  some- 
thing approaching  unanimity.  The  only  argument  we  ever  heard  in  favor  of  the  amend- 
ment was  that,  by  dispensing  with  jtiry  trials  in  the  cases  covered  by  the  amendment, 
the  State  would  be  relieved  of  great  expense.  If  the  matter  of  dollars  and  cents  is  to 
remand  personal  security  to  the  rear,  then.  God  save  the  Commonwealth!  The  great 
burden  on  the  State  of  "criminal  expenses."  of  which  we  hear  such  hue  and  cry.  is  not 
chargeable  in  any  objectionable  degree  to  the  law.  but  mainly  to  its  administration. 
Correct  the  administration  and  the  alleged  evil  will,  for  the  most  part,  disappear. 

I  think  that,  sir,  is  as  much  as  we  can  say  in  condemnation  of  the  present  provision 
in  our  Constitution  to  which  the  gentleman  has  referred. 

The  Chairman:  The  question  is  on  the  adoption  of  the  amendment  of  the  gentleman 
from  Augusta  (Mr.  Braxton). 

The  amendment  was  agreed  to,  there  being  on  a  division — ayes,  40;  noes.  23. 

Mr.  Hunton:    I  desire  to  offer  the  following  amendment: 

Except  that  an  appeal  may  be  allowed  to  the  Commonwealth  in  all  cases  for  the 
violation  of  a  law  relating  to  the  State  revenue. 

The  provision  as  now  embraced  in  the  eighth  section  is  a  new  provision  in  the  Con- 
stitution of  Virginia,  and  has  never  been  embodied  in  any  of  the  constitutions  so  far  as  I 
know  and  believe,  and  certainly  not  in  the  last  Constitution  tmder  which  we  are  now 
living. 

It  is,  however,  an  old  common  law  provision,  but  so  long  as  it  existed  at  common  law 
It  was  subject  to  legislative  amendment. 

Mr.  Dunaway:    It  is  in  the  Constitution  of  the  United  States. 

Mr.  Hunton:  So  I  understand,  but  while  it  is  a  provision  of  the  Constitution  of  the 
United  States  the  provision  of  the  United  States  Constitution  does  not  interfere  or  require 
the  State  to  embody  such  an  amendment  to  its  Constitution. 

Mr.  Chairman.  I  would  be  perfectly  satisfied  to  strike  out  from  the  Constitution  this 
provision,  but  because  there  are  a  number  of  gentlemen  upon  this  floor  who  desire  to  take 
from  the  Commonwealth  the  right  of  appeal  in  all  cases  except  in  revenue  cases.  I  have 
deemed  it  wisest  to  leave  the  provision  in  the  Constitution  and  to  amend  it  by  the  lan- 
guage indicated. 
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Now,  if  the  Committee  pleases,  unless  that  amendment  is  adopted  a  statute  of  the 
"State  of  Virginia,  which  has  been  upon  its  statute  books  for  years,  will  be  nullified  and 
rendered  unconstitutional.  I  read  from  section  4052  of  the  Code  with  reference  to  "Writs 
■of  error  in  criminal  cases,  where  lie;  when  for  accused;  when  for  State."  The  latter  part 
of  that  section  is  in  the  following  language: 

It  shall  lie  in  any  such  case  for  the  accused,  and  if  the  case  be  for  the  violation  of  a 
law  relating  to  the  State  revenue,  it  shall  lie  also  for  the  Commonwealth. 

My  object  in  offering  the  amendment  is  to  preserve  to  the  Commonwealth  of  Virginia 
a  right  of  appeal  in  all  criminal  cases  w^here  the  revenues  of  the  State  are  involved. 

It  seems  to  me  to  be  a  practical  question,  a  question  of  great  importance  to  the  State, 
that  the  right  of  appeal  in  all  matters  affecting  the  revenue  of  the  State,  and  which  may 
go  to  the  very  life  of  the  State,  should  be  maintained  and  given  to  the  Legislature  of  Vir- 
ginia. 

There  are  some  gentlemen  in  this  body  who  have  doubted  whether  that  provision  of 
the  Constitution  would  take  from  the  Commonwealth  the  right  of  appeal  in  such  cases.  A 
cursory  examination  of  the  authorities  convinces  me  that  there  is  no  doubt  on  earth  of 
that  proposition.  The  proposition  originally  at  common  law  was  confined  to  felony  cases, 
and  in  the  early  history  of  this  government  the  Supreme  Court  of  the  United  States  was 
inclined  to  that  view,  and  did,  I  believe,  in  one  case  actually  confine  it  to  felony  cases. 
But  the  tendency  of  the  courts  has  been  in  the  other  way,  until  to-day  it  has  been  applied 
by  the  courts  not  only  to  felony  cases,  but  to  all  misdemeanor  cases.  I  wish  to  read  a  brief 
•quotation  from  the  Encyclopaedia  of  Law,  as  there  has  been  some  doubt  expressed  by  some 
members  as  to  this  being  the  law.  I  read  from  the  17th  volume  of  the  new  edition  of 
American  and  English  Encycloptedia  of  Law: 

Applicability  to  Actions  for  the  Recovery  of  Statutory  Penalties. 
To  what  classes  of  offenses  the  doctrine  is  applied: 

Though  in  strictness  the  constitutional  provisions  apply  only  to  felonies,  the  courts 
have  generally  been  guided  by  the  spirit  rather  than  the  letter  of  the  law,  and  have 
applied  the  doctrine  to  all  indictable  offenses  including  misdemeanors;  but  in  some 
jurisdictions  the  doctrine  has  been  held  to  have  a  narrower  scope. 

Now,  in  Virginia,  by  the  law  as  it  is  to-day,  there  is  the  right  in  the  Commonwealth 
to  collect  the  penalty  for  the  violation  of  its  revenue  laws  either  by  an  indictment  or  by 
an  action  of  debt  in  the  name  of  the  Commonwealth.  Many  of  the  courts  of  this  country 
have  gone  so  far  as  to  hold  that  this  doctrine  would  prevent  a  right  of  appeal  to  the  State 
of  Virginia  even  in  the  civil  action  of  debt  to  recover  the  penalty  for  the  violation  of  a 
revenue  law.  I  confess  that  most  of  the  States  incline  against  that  view,  but  that  is  a 
view  entertained  by  a  number  of  the  States,  and  would  prevent  to  the  Commonwealth  of 
Virginia  a  right  of  appeal  in  a  matter  affecting  its  revenue,  even  where  the  action  was  a 
■civil  one,  and  unquestionably  wherever  the  action  was  a  criminal  one. 

Now,  gentlemen,  I  want  to  deal  for  only  a  moment  with  this  as  a  practical  question. 
I  believe  there  is  no  greater  duty  that  we  have  upon  us  here  than  to  protect  the  sover- 
eignty of  the  State  of  Virginia  and  to  protect  its  revenues.  There  never  was  a  time  when 
Virginia  needed  laws  to  enforce  a  fair  and  full  collection  of  its  revenues  as  she  does  to-day. 

I  go  a  step  further.  I  hold  in  my  hand  the  report  of  the  Auditor  showing  that  the 
revenue  of  the  State  of  Virginia  from  liquor  licenses  alone  is  $277,477.83,  and  for  other 
licenses  it  is  $405,852.91,  making  an  aggregate  revenue  to  the  State  of  Virginia  from 
licenses  alone  of  $683,330.74.  Shall  this  body,  assembled  for  the  weal  of  the  Common- 
wealth, make  it  any  more  difficult  for  the  State  to  collect  the  revenue  that  is  derived  from 
,  these  licenses? 

I  say  if  you  take  from  the  Commonwealth  the  right  of  appeal  you  produce  practical 
difficulties.  There  are  gentlemen  upon  the  floor  of  this  Convention  who  have  been  Com- 
monwealth's attorney  who  tell  me  that  by  a  construction  of  a  revenue  law  of  the  State  in 
one  county  those  who  are  charged  with  its  violation  escape  punishment  and  cannot  be 
convicted  and  the  law  is  practically  a  nullity,  whereas  in  another  county  the  law  is  dif- 
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ferently  construed  and  those  who  are  gtiilty  are  punished.  Is  it  right,  is  it  wise,  that  this 
uncertainty  in  the  criminal  laws  for  the  purpose  of  revenue  to  the  State  of  Virginia 
should  exist  or  should  be  put  upon  us  by  this  new  Constitution?  I  say  that  for  the  uni- 
formity of  the  administration  of  the  reventie  laws  of  this  State,  and  in  order  to  save  and 
protect  the  revenue  of  the  State,  this  amendment  is  absolutely  essential  and  necessary. 

It  is  a  practical  question.  It  is  one  that  comes  home  to  us.  It  corrects  an  evil  of 
practical  importance,  an  evil  that  did  not  exist  under  the  old  Constitution,  because  this 
is  a  new  provision  and  is  embraced  and  embodied  in  this  Constitution  for  the  first  time. 
I  will  call  attention  to  the  fact  that  the  provision  is  not  in  the  report  of  the  minority  of 
the  Committee  signed  by  the  gentleman  from  Fluvanna  (Mr.  Pettit)  and  the  gentleman 
from  Henry  CMr.  Pedigo  ).  It  has  never  before  been  embodied  and  embraced  in  this  Con- 
e^titution. 

I  am  aware,  however,  'Mv.  Chairman,  of  the  fact  that  there  will  be  objection  made  to 
this  amendment  upon  the  idea  that  it  is  an  interference  with  the  liberties  of  the  citizen. 
There  is  no  one  within  the  sound  of  my  voice  who  appreciates  the  rights  of  liberty  more, 
than  myself,  but  I  can  understand  that  that  doctrine  may  be  carried  so  far  (as  almost  any 
other  doctrine  can  )  as  to  make  it  an  incumbrance  and  an  impediment  to  the  administra- 
tion of  justice. 

The  time  was  when  the  controversy  between  the  Crown  and  the  subject  may  have 
endangered  the  liberty  of  the  citizen  and  when  certain  rights  were  wrested  at  the  end  of 
a  long  and  bitter-  strtiggle.  In  the  early  history  of  this  government,  when  it  was  in  the 
experimental  stage  and  a  departtire  was  taken  in  governmental  methods  never  before 
known  in  the  history  of  the  world,  it  may  have  been  that  this  government  could  have 
wisely  and  well  protected  the  liberty  of  the  citizen.  But  it  seems  to  me  that  that  doctrine, 
"when  it  is  carried  to  the  protection  of  the  violators  of  the  criminal  laws,  involving  the 
revenue  of  the  State  of  Virginia,  is  putting  the  criminal  class  upon  a  higher  plane  than 
the  State  of  Virginia,  the  very  existence  of  which  depends  upon  its  revenues. 

I  say  that  that  doctrine  can  be  carried  too  far.  Whoever  heard  of  the  liberty  of  the 
citizen  being  violated  by  a  man  being  convicted  improperly  for  selling  liqtior  or  violating 
any  other  license  law  of  the  State  of  Virginia?  I  say  it  is  theory.  It  sounds  admirably 
when  presented  as  a  general  proposition,  but  when  carried  too  far  it  absolutely  interferes 
with  the  practical  administration  of  the  laws  of  this  land.  It  does  seem  to  me  that  this 
convention  in  its  wisdom  should  preserve  to  the  State  of  Virginia  the  right  it  has  had  by 
statute  for  years,  and  that  in  all  cases  involving  the  revenue  of  the  State  the  Common- 
wealth should  have  an  appeal.  However  long  that  statute  may  have  been  upon  the  statute 
books  of  this  State,  I  defy  any  gentleman  to  cite  a  case  where  there  has  been  any  violation 
of  the  liberty  of  the  citizen  because  of  that  right  of  appeal  given  to  the  Commonwealth. 

At  the  conclusion  of  the  remarks  of  ]\Ir.  Hunton,  the  Committee  rose  and  the  Presi- 
dent resumed  the  chair. 

On  motion  of  ^Ir.  Parks,  the  Convention  adjourned  until  to-morrow.  Friday,  Septem- 
ber 13,  1901.  at  12  o'clock  meridian. 


FRIDAY.  September  13.  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  V.  B.  Beauchanip. 

On  motion  of  Mr.  Green,  the  Convention  resolved  itself  into  Committee  of  the  Whole 
upon  the  further  consideration  of  the  report  of  the  Committee  on  Preamble  and  Bill  of 
Rights.   Mr.  Turnbull  in  the  chair. 

The  Chairman:  The  qtiestion  before  the  Committee  is  the  adoption  of  section  8  of 
the  Bill  of  Rights.  The  immediate  question  for  consideration  is  the  amendment  of  the 
gentleman  from  Fauquier  ( :\Ir.  Hunton  ).    The  Secretary  will  state  the  amendment. 

The  Secretary:  It  is  proposed  to  insert  after  the  word  "offense."  in  line  7,  the  fol- 
lowing: 
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Except  that  an  appeal  may  be  allowed  to  the  Commonwealth  in  all  cases  for  the 
violation  of  a  law  relating  to  the  State  revenue. 

So  that  if  amended  the  clause  would  read : 

Nor  shall  any  person  be  put  twice  in  jeopardy  for  the  same  offense,  except  that  an 
appeal  may  be  allowed  to  the  Commonwealth  in  all  cases  for  the  violation  of  a  law  re- 
lating to  the  State  revenue. 

The  amendment  was  agreed  to. 

The  Chairman:  The  question  is  on  the  adoption  of  section  8  of  the  Bill  of  Rights  as 
amended. 

The  section  as  amended  was  agreed  to. 

The  Chairman:  The  question  is  on  the  adoption  of  section  11,  which  the  Secretary 
will  read: 

The  Secretary  read  as  follows: 

11.  That  in  controversies  respecting  property,  and  in  suits  between  man  and  man^ 
a  trial  by  jury  is  preferable  to  any  other,  and  ought  to  be  held  sacred;  but  the  General 
Assembly  may,  by  law,  prescribe  a  number  less  than  twelve,  but  not  less  than  seven, 
to  constitute  a  jury. 

Mr.  Green:  Mr.  Chairman,  before  amendments  are  offered,  I  ask  leave  to  say  for  the 
Committee  that  after  the  word  "law,"  in  the  fourth  line  of  the  eleventh  section,  it  is  desi- 
rable to  insert  "in  such  cases,"  so  that  it  will  read,  "But  the  General  Assembly  may,  by 
law,  in  such  cases  prescribe,"  etc.  I  will  state  that  that  is  done  for  the  purpose  of  yield- 
ing to  the  hypercriticism  of  some  gentlemen  of  the  Convention.  I  do  not  myself  think  it 
at  all  necessary,  and  I  do  not  think  any  member  of  the  Committee  thinks  it  necessary,  but 
there  are  several  hypercritical  gentlemen  in  the  Convention.  It  does  not  alter  the  sense 
or  change  the  sentence  in  any  way,  and  I  am  perfectly  willing  that  it  shall  go  in.  The 
sentence  will  then  read: 

But  the  General  Assembly  may,  by  law,  in  such  cases  prescribe  any  number  less 
than  twelve. 

Mr.  Braxton:  I  desire  to  offer  an  amendment  to  section  11.  Strike  out  in  section  11, 
line  3,  all  after  the  word  "sacred,"  as  follov/s: 

But  the  General  Assembly  may,  by  law,  in  such  cases  prescribe  a  number  less  than 
twelve,  but  not  less  than  seven,  to  constitute  a  jury. 

And  to  insert  in  lieu  thereof: 

Juries  in  civil  cases  shall  consist  of  seven  men.  A  majority  of  not  less  than  two- 
thirds  of  any  such  jury  may  render  a  verdict  upon  the  failure  of  the  jury  to  agree 
unanimously  after  six  hours  of  deliberation. 

So  as  to  make  the  section  read: 

That  in  controversies  respecting  property,  and  in  suits  between  man  and  man,  a  trial 
by  jury  is  preferable  to  any  other,  and  ought  to  be  held  sacred.  Juries  in  civil  cases 
shall  consist  of  seven  men.  A  majority  of  not  less  than  two-thirds  of  any  such  jury  may 
render  a  verdict  upon  the  failure  of  the  jury  to  agree  unanimously  after  six  hours  of 
deliberation. 

Mr.  Braxton:  Mr.  Chairman,  in  the  interest  of  public  economy,  in  the  interest  of  the 
efficient  administration  of  justice,  and  in  the  interest  of  preserving  and  perpetuating  the 
jury  system  in  this  country,  I  propose  that  we  abolish  the  rule  requiring  unanimity  in 
verdicts. 

A  deep  reverence  is  entertained  by  some  for  this  unreasonable  and  anomalous  rule 
because  of  its  antiquity,  which  is  generally  supposed  to  be  much  greater  than  it  really  is. 
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Since  the  researches  of  the  German  scholar,  Dr.  Brunner,  it  has  been  generally  conceded 
that  the  English  civil  jury,  which,  by  the  way,  is  several  centuries  older  than  the  criminal 
jury,  came  not  from  the  forests  of  Germany,  as  Montesquieu  says,  but  originated  in  Eng- 
land, as  the  outgrowth  of  an  "inquisition  of  witnesses,"  created  by  the  Carlovingian  kings 
of  France  to  establish  the  facts  in  controversies  concerning  the  royal  estates,  and  was  not 
derived,  but  was  essentially  different,  from  the  ancient  "folk-courts." 

These  early  "folk-courts"  were  not  bound  by  the  unanimity  rule,  nor  were  any  of  the 
older  tribunals.  The  jiicliciiim.  parium  of  Magna  Charta  was  not  unanimous.  In  all  tribu- 
nals known  to  man,  those  of  ancient  Egypt,  the  Grecian  dicasts,  the  Roman  .indices,  and 
the  courts  of  the  ancient  Germans  and  Anglo-Saxons,  the  Britons  and  the  Normans  the 
majority  rules.  How,  then,  did  this  anomaly  of  jury  unanimity  arise?  The  answer  is. 
that  it  "had  its  origin  when  the  jury  was  not  a  tribunal  at  all,  but  merely  a  body  of  wit- 
nesses, summoned  not  to  decide  upon  evidence,  but  to  prove  facts. 

The  policy  of  the  law  in  requiring  more  than  one  witness  to  establish  a  fact  is  as  old 
as  law  itself.  In  the  ancient  laM's  of  the  Hebrews  it  was  essential  that  "in  the  mouth  of 
two  or  three  witnesses  shall  every  word  be  established,"  and  even  now  we  have  the  require- 
ment of  two  witnesses  to  prove  a  will  or  upset  the  force  of  a  sworn  answer  in  chancery. 
So  it  was  at  the  inception  of  the  jury  system  that  twelve  witnesses  were  required  to  estab- 
lish a  disputed  fact. 

Why  twelve  was  fixed  upon  is  not  known.  Some  think  it  was  by  analogy  to  the  twelve 
apostles;  but  it  is  known  to  have  been  a  mystic  number  in  the  superstition  of  many 
ancient  people,  unfamiliar  with  the  Christian  Bible,  notably  the  ancient  Scandinavians. 
Whatever  the  true  reason  be,  it  was  evidently  based  upon  pure  superstition,  for  every  man 
will  now  admit  that  there  is  no  more  virtue  in  twelve  than  in  six,  or  any  other  number. 
The  law,  however,  required  twelve  witnesses  to  agree  upon  a  disputed  fact  in  order  to 
establish  it;  and  so,  when  the  first  twelve  jurors  or  witnesses  that  were  summoned  failed 
to  agree,  they  were  "afforced"  by  summoning  additional  witnesses,  till  twelve  were  found 
that  did  agree.  This  grew  to  be  inconvenient,  and  the  rule  requiring  twelve  witnesses  to 
concur  was  relaxed,  and  the  concurring  evidence  of  a  majority  of  the  twelve  was  taken. 

Then  in  the  reign  of  Edward  III.,  in  the  latter  part  of  the  fourteenth  century,  the 
court,  in  its  characteristic  English  zeal  for  upholding  the  forms  of  antiquity,  restored  the 
rule  of  twelve  witnesses;  but  being  unwilling  to  resort  to  the  inconvenient  and  expensive 
"afforcement"  process  to  effect  it,  took  the  short  cut  of  saying  the  court  would  compel  the 
original  twelve  to  agree  by  holding  them  "sine  cibo  et  potu''  till  they  did  agree.  The  very 
reasoning  upon  which  this  remarkable  rule  was  based  showed  the  court's  recognition  of 
the  majority  rule,  for  it  was  said  that  the  minority  were  inexcusable  in  holding  out  against 
the  majority;  that,  as  they  were  all  mere  witnesses  to  the  same  fact,  if  the  majority 
agreed  upon  what  that  fact  was,  nothing  but  stupid  obstinacy,  "impious  stubbornness"  or 
corruption  could  account  for  the  minority  taking  a  different  view  about  a  matter  of  plain 
fact  and  not  involving  opinion  or  judgment  at  all. 

Thus  the  unanimity  rule  was  established;  and  it  is  to  an  origin  based  upon  such  essen- 
tially different  conditions,  and  such  absurd  and  illogical  reasoning,  in  an  age  of  intellec- 
tual night,  that  the  modern  advocates  of  unanimity  cling  with  superstitious  veneration. 
Gradually,  and  by  slow  degrees,  the  jury  was  transformed  from  a  body  of  witnesses  to 
prove,  to  a  judicial  tribunal  to  determine,  facts;  but,  with  characteristic  tenacity  for  old 
things,  the  law  held  on  to  the  unanimity  rule,  long  after  any  reason,  even  imaginary,  had 
continued  to  exist. 

It  must  not  be  thought,  though,  that  our  very  practical  ancestors  had  any  idea  of  put- 
ting up  with  the  inconvenience  of  hung  juries,  for  such  things  were  practically  unknown 
to  the  common  law.  First,  because  the  facts  submitted  were  of  the  simplest  character; 
and,  second,  because  the  unanimity  desired  was  compelled  by  forcing  the  minority  to  yield 
to  the  majority,  or  otherwise. 

Lord  Chief  Justice  Cockburn,  in  the  case  of  Winsor  vs.  The  Queen,  reported  in  118 
Common  Law  Reports,  page  170,  referring  to  this  subject,  says: 

Our  ancestors  insisted  on  unanimity  as  of  the  essence  of  the  verdict,  but  were  un- 
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scrupulous  how  that  unanimity  was  obtained.  Whether  the  minority  gave  way  to  the 
majority,  or  the  reverse,  appeared  to  them  a  matter  of  indifference;  it  was  a  contest  be- 
tween the  strong  and  the  wealv,  the  able-bodied  and  the  infirm,  as  to  who  best  could  bear 
hunger  and  thirst,  and  all  the  discomfort  incident  to  confinement.  It  has  also  been  said 
that  it  was  competent  to,  or  was  the  duty  of  the  judge,  to  take  a  jury  who  could  not 
agree  on  their  verdict  in  carts  to  the  confines  or  even  beyond  the  confines  of  the  coun- 
try. That  notion  is  founded  upon  loose  dicta  in  the  book  of  Assizes,  servilely  copied  by 
text-writers  on  criminal  jurisprudence.  I  doubt  whether  it  v>^as  ever  done;  and  there  is 
nothing  extant  on  record  to  show  that  such  was  ever  the  practice.  In  our  day  we  look 
upon  trial  by  jury  and  the  principle  upon  which  juries  ought  to  find  their  verdicts  in  a 
different  way. 

So  you  will  see  that  the  judges  who  first  restored  the  unanimity  rule  did  so  under 
circumstances  which  absolutely  precluded  the  idea  of  there  being  any  such  thing  as  a 
hung  jury. 

That  this  absurd  practice  should  have  existed  and  continued  for  years  seems  past 
belief.  At  last  reason  and  humanity  partly  asserted  themselves,  and  the  compulsion  fea- 
ture was  dropped,  though  the  unanimity  rule  was  retained,  with  the  result  that  a  large 
portion  of  our  modern  jury  trials  are  failures. 

The  utter  folly  of  adhering  to  the  unanimity  rule  (which  not  only  had  its  origin  in 
an  age  of  darkness,  but  was  based  upon  essentially  different  conditions,  and  no  longer  has 
to  support  it  even  the  semblance  of  reason  upon  which  it  was  originally  based),  has  been 
again  and  again  pointed  out  by  lawyers,  judges,  statesmen,  and  philosophers.  The  cele- 
brated John  Locke  condemned  it  and  favored  the  majority  rule.  Hallam,  in  his  "History 
of  the  Middle  Ages,"  calls  it  "a  preposterous  relic  of  barbarism." 

Professor  Christian,  in  his  edition  of  Blackstone,  says  it  "is  repugnant  to  all  rules  of 
human  conduct,  passions,  and  understanding,"  an  opinion  which  was  afterwards  concurred 
in  by  Judge  Cooley,  who  adds  that  the  rule  "could  hardly  in  any  age  have  been  intro- 
duced into  practice  by  the  deliberate  act  of  a  legislature." 

Jeremy  Bentham  and  Lord  Brougham,  in  their  report  to  Parliament  on  the  rule  in 
1830,  denounced  it  as  "no  less  absurd  than  barbarous." 

The  celebrated  South  Carolina  professor.  Dr.  Leiber,  in  commenting  upon  the  ruls  of 
unanimity — and  I  will  say  in  passing  that  this  country  has  never  produced  a  sounder  or 
more  profound  thinker  upon  such  subjects  than  Dr.  Leiber — says: 

It  is  my  firm  conviction,  after  long  observation  and  study,  that  the  unanimity  prin- 
ciple ought  to  be  given  up. 

Nearly  every  bar  association  in  America  which  has  acted  on  the  subject  has  con- 
demned the  rule.  The  learned  editor  of  the  Virginia  Law  Register.  Professor  Lile,  of  the- 
University  of  Virginia,  has  repeatedly  urged  reform  in  this  matter. 

When  the  Harvard  Lav/  School  was  admitted  as  a  member  and  constituent  of  the 
University,  it  celebrated  the  occasion  by  a  thesis  "Against  the  unanimity  rule  (in  verdicts 
of  juries)  in  civil  cases." 

Forsyth,  in  his  well-known  v/ork  on  jury  trials,  greatly  condemns  the  unanimity  rule,, 
saying: 

The  time  is  fast  approaching,  if  it  has  not  already  come,  when  trials  by  jury,  like 
every  other  part  of  our  legal  fabric,  will  become  the  subject  of  public  criticism;  and  I 
feel  persuaded  that  it  will  be  found  impossible  to  justify  or  retain  a  rule  which  is  op- 
posed to  both  justice  and  expediency. 

The  late  Justice  Miller,  of  the  United  States  Supreme  Court,  who  was  believed  by 
many  men  to  have  been  the  equal  in  ability  of  any  judge  who  ever  sat  upon  that 
bench,  in  an  article  on  the  subject  published  in  the  American  Lato  Register  for  December,. 
1887,  said: 

It  has  always  appeared  to  me  

This  is  the  opinion  of  one  of  the  ablest  judges  of  the  highest  court  in  the  land  


DEBATES  OF  THE  COXSTITUTIOXAL  COXYEXTIOX  OF  TIEGIXIA. 


399- 


It  has  always  appeared  to  me,  and  it  does  now,  a  very  great  hardship  that  a  plain- 
tiff asserting  a  right  in  a  court  of  law  could  only  enforce  that  right  by  securing  a 
unanimous  verdict  of  twelve  men  in  his  favor;  that  however  clear  it  may  appear  to 
eleven  of  those  men  that  he  has  established  a  case  for  the  recovery  of  a  judgment,  the 
resistance  of  a  single  man  can  deprive  him  of  it.  When  we  consider  how  many  motives- 
may  influence  men  to  inconsiderate  action,  or  how  many  prejudices  enter  the  jury  box, 
or  how  much  stupidity  may  prevail  over  clear  sense  and  sound  judgment,  all  of  which 
elements  are  as  likely  to  be  found  among  jurors,  as  anywhere  else,  it  is.  to  say  the  least, 
a  very  serious  drawback  in  the  system  of  trial  by  jury  that  one  man,  influenced  by  any 
such  motives,  may  render  nugatory  the  labors  of  a  long  trial,  the  evidence  of  innumer- 
able witnesses,  the  clear  instrtictions  of  the  court,  while  all  the  other  members  are  ready 
to  recognize  the  right  established  by  the  plaintiff. 

The  same  principle  applies  to  a  defendant,  who  having  struggled  through  the  course 
of  a  trial,  finds  perhaps  that  ten  or  eleven  of  the  jurors  are  ready  to  say  by  their  verdict 
that  there  is  no  cause  of  action  established  against  him,  and  yet,  becatise  of  one  or  two 
undisciplined  minds  not  being  able  to  agree  with  the  majority,  the  whole  trial  is  rendered 
useless  and  must  be  gone  through  with  again. 

As  I  have  already  called  attention  to  the  results  of  my  experience  in  the  case  of  the 
judges,  it  is  not  usual  in  human  nature  for  as  many  as  twelve  men  to  take  the  same  view 
of  all  the  circumstances  of  fact  controverted  in  a  judicial  trial,  unless  the  case  be  so 
plain  as  almost  to  remove  all  doubt  upon  the  subject.  And  yet.  in  civil  actions  the  ver- 
dict in  a  jury  trial,  according  to  law,  goes  upon  the  preponderance  of  evidence,  upon  a 
balancing  of  the  weight  of  the  testimony,  giving  the  result  to  the  side  which  has  the 
strongest  evidence,  comparing  the  testimony  of  different  witnesses  to  contradict  each 
other,  and  weighing  their  character  for  observation  and  sagacity.  To  establish  as  a  pro- 
position that  these  trials  shall  all  be  nullities,  and  that  a  man's  rights  shall  not  be  en- 
forced judicially  tmless  all  the  twelve  agree,  is  to  me  almost  an  absurdity. 

My.  Chairman.  I  cannot  cite  to  the  Committee  any  higher  authority  than  that. 
In  an  article  read  before  the  Missouri  Bar  Association  in  1S99  by  the  distinguished 
judge.  Henry  C.  Caldwell,  of  the  United  States  Circtiit  Cotirt,  he  said: 

The  unanimity  rule  had  its  origin  in  the  dark  ages,  and  is  one  of  the  common  law 
relics  of  barbarism  and  superstition  *****  Several  States  of  the  Union  have 
abolished  it  with  the  happiest  results,  and  in  almost  all  countries  where  jury  trial  has 
been  introduced  in  modern  times,  the  practice  is  unknown  *  *  *  *  aU  reason  and 
analogy  is  against  the  practice.  In  all  political  and  social  matters,  and  in  all  other  judi- 
cial proceedings,  the  majority  rule  obtains.  A  majority  of  one  will  elect  every  officer 
in  the  republic,  from  President  to  road  supervisor,  and  enact  any  law,  State  or  national. 
The  rule  never  did  govern  judges.  In  a  court  composed  of  three  or  more  judges,  the 
majority  dictates  the  decision.  In  the  last  advance  sheets  of  the  decisions  of  the  United 
States  Supreme  Court  is  a  case  decided  by  a  vote  of  five  to  four  

Which  I  may  mention  in  passing  were  the  income  tax  cases  

And  many  cases  in  that  court  of  the  very  greatest  importance  are  decided  by  the 
same  close  majority.  A  contest  for  President  of  the  United  States  vs'as  decided  by  a  vote 
of  8  to  7,  by  tile  tribunal  constituted  to  try  it.  Many  cases  occur  about  which  men  can 
no  more  think  alike  than  they  can  look  alike.  The  diversity  of  opinion  is  not  due  to 
perversity  or  want  of  understanding,  but  to  the  honest  difference  of  human  opinion,  with- 
out which  the  body-politic  would  become  torpid  and  the  State  perish  vrith  the  dry  rot. 
If  the  unanimity  were  tantamount  to  infallibility,  there  would  be  some  reason  for  the 
rule;  but  there  is  no  more  infallibility  in  twelve  men  than  in  seven  or  nine.  Its  baneful 
effects  on  the  jury  and  on  the  administration  of  justice  are  very  great.  The  stipersti- 
tion  should  be  abolished  by  law. 

Alany  of  the  most  experienced  judges,  and,  I  believe,  a  large  majorit}-  of  the  bar  of 
this  State,  condemn  the  unanimity  rule. 

Mr.  Justice  Brewer,  of  the  United  States  Supreme  Court,  denounces  the  unanimity 
rule  in  civil  juries  as  an  a.bsurd  and  unreasonable  thing  and  a  great  obstruction  to  the 
proper  administration  of  justice. 

I  am  reading  these  Quotations  to  the  Committee  to  show  that  this  is  no  new  idea  of 
mine,  that  this  is  no  new  thing,  that  the  unanimity  rule  has  been  condemned  almost  uni- 
versally b3'  men  who  have  been  in  the  best  position  to  judge  of  it.  I  have  read  to  you 
the  authority  of  historians,  of  philosophers,  of  law  professors,  of  judges. 

I  will  now  mention  the  fact  that  former  Governor  Krerner,  of  Illinois,  in  one  of  Ms 
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annual  messages,  referred  to  the  unanimity  rule  as  "that  illogical  unanimity  rule,  which 
has  been  a  great  source  of  injustice,  and  consequently  a  denial  of  justice."  Governor  Car- 
penter, of  Iowa,  in  one  of  his  annual  messages,  termed  it  "that  antique  absurdity  which 
has  too  long  fettered  the  administration  of  justice." 

Mr.  Chairman,  I  have  so  far  been  quoting  the  opinions  of  these  men  as  to  what  ought 
to  be  done.  I  will  now  call  the  attention  of  the  Committee  to  the  cases  in  which  this 
reform  has  actually  been  tried,  not  a  matter  of  opinion,  but  a  matter  of  experience. 

In  the  code  of  civil  procedure  of  British  India  in  1882  it  is  provided  that  the  majority 
rule  shall  obtain  in  all  civil  cases,  and  in  a  number  of  the  most  flourishing  English  colo- 
nies the  same  rule  has  been  adopted.  By  act  of  Parliament  of  1854  the  majority  rule  in 
civil  cases  as  applied  to  Scotland  was  adopted. 

Mr.  Chairman,  I  learn  from  sources  which  I  deem  reliable  that  the  unanimity  rule  in 
verdicts  has  been  abandoned  in  Louisiana,  California,  Nevada,  Iowa,  Texas,  Missouri, 
Washington,  Colorado,  Florida,  Idaho,  South  Dakota,  North  Dakota,  Michigan,  Montana, 
Wyoming,  Kentucky,  Nebraska,  New  Jersey,  and  Connecticut,  and  it  has  been  urged  by 
the  legislatures  of  New  Hampshire  and  Wisconsin.  So  far  as  I  have  been  able  to  learn, 
the  result  has  been  one  of  entire  satisfaction  to  all  parties,  and  in  no  case  where  the  step 
has  once  been  taken  has  it  ever  yet  been  abandoned. 

From  these  observations  it  will  be  seen  not  only  that  the  unanimity  rule  is  an  an- 
achronistic absurdity,  but  that  its  abolition  has  been  persistently  urged  by  the  almost 
unanimous  concurrence  of  modern  thought  and  experience,  and  that  wherever  it  has  been 
abolished  the  experiment  has  proved  most  successful,  without  a  single  solitary  exception, 
so  far  as  I  know. 

Mr.  Chairman,  in  the  matter  of  economy,  the  abolition  of  the  unanimity  rule  will  save 
many  thousands  of  dollars  to  the  public  treasury  and  to  the  litigants  in  the  courts.  Pro- 
fessor Lesser,  in  his  work  on  the  present  aspect  of  the  jury  system,  vehemently  denounces 
the  unanimity  rule,  and  declares  that  in  consequence  of  its  enforcement  "the  number  of 
mistrials  is  enormous." 

An  able  writer  in  a  recent  issue  of  the  Legal  Advertiser  states  that  "not  less  than  20 
per  cent,  of  important  jury  cases  are  abortive  by  reason  of  disagreement,"  and  in  a  recent 
discussion  of  the  question  in  the  Alabama  Constitutional  Convention  it  was  stated  on  the 
floor  of  the  Convention  that  at  least  25  per  cent,  of  the  cases  submitted  to  juries  in  that 
State  resulted  in  mistrial,  because  of  the  inability  to  reach  a  unanimous  verdict.  Of 
course,  every  retrial  of  a  case  is  a  double  expense,  not  only  to  the  Commonwealth,  but  to 
each  of  the  litigants. 

We  all  know  that  in  the  trial  of  these  civil  cases  immense,  and  I  may  say  almost  in- 
calculable, expense  is  incurred  and  paid  by  the  litigants,  to  say  nothing  of  the  cost  of  the 
jury  paid  by  the  community;  and  every  time  that  thing  occurs  it  is  a  repetition  of  all  that 
expense.  Whatever  that  expense  may  be,  be  it  great  or  small,  according  to  these  figures 
from  one-fourth  to  one-fifth  of  the  entire  expense  will  be  saved  by  this  provision,  which 
will  prevent  the  recurrence  of  hung  juries. 

In  the  interest  of  justice,  the  advantage  would  be  still  greater.  It  is  absurd  to  pre- 
sume that  verdicts  are  the  result  of  the  actual  concurrence  of  opinion  of  the  twelve  jurors. 
It  is  known  that  in  every  walk  of  life  it  is  practically  impossible  to  find  twelve  men  who 
will  agree  unanimously  upon  any  given  state  of  facts  involving  an  appreciable  complexity; 
and  the  so-called  unanimous  verdicts  are,  in  nine  cases  out  of  ten,  the  result  of  an  aban- 
donment of  their  real  views  by  the  various  members  of  the  jury.  Professor  Lesser,  in  his 
work  on  the  jury  system  just  quoted,  says  that  "a  curious  investigator  of  such  matters 
has  calculated  that  the  probability  of  a  unanimous  verdict  being  honest  and  without  com- 
promise or  concessions,  is  one  in  five  hundred  thousand." 

The  great  inconvenience  and  expense  of  the  unanimity  rule  could  only  be  justified 
on  the  theory  that  the  concurrent  verdict  of  the  entire  jury  is  infallible;  and  yet  the  law 
permits  the  single  judge  to  set  aside  a  verdict  as  contrary  to  the  evidence,  notwithstand- 
ing that  this  infallible  tribunal  has  passed  upon  it  unanimously,  thus  attributing  to  this 
one  man  more  wisdom  than  to  the  twelve  members  of  the  jury,  notwithstanding  their 
unanimity. 
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In  all  branches  of  our  government,  and,  so  far  as  I  know,  in  those  of  any  other  gov- 
ernment upon  earth,  there  is  no  analogy  for  this  unanimity  rule  for  juries.  One  man's 
Tote  can  elect  our  President,  and  can  practically  declare  for  peace  or  war.  One  man's  vote 
upon  the  Supreme  Court  decides  the  questions  which  a  jury  can  only  pass  on  by  unani- 
mous vote. 

By  far  the  larger  part  of  property  values  are  litigated  in  courts  of  chancery,  and  are 
either  passed  upon  by  a  single  man  or,  when  taken  into  the  Court  of  Appeals,  are  deter- 
mined by  a  bare  majority.  The  Court  of  Claims,  which  annually  passes  on  millions  of 
■dollars  in  controversy,  decides  all  questions  of  law  and  fact  by  a  bare  majority;  and  so  in 
■admiralty  courts.  This  very  Convention,  by  a  majority  of  one  vote,  may  decide  upon  the 
fundamental  laws  controlling  the  lives,  the  liberties,  and  the  property  of  every  citizen  in 
the  Commonwealth. 

By  the  unanimity  rule  opportunity  is  given  to  every  stupid,  corrupt,  or  prejudiced  man 
who  may  accidentally  get  upon  a  jury  to  effectually  stop  the  wheels  of  justice.  What  bet- 
ter field  of  operations  can  the  jury  fixer  desire  than  one  in  which  it  is  only  essential  for 
him  to  tamper  with  one  man  out  of  twelve?  And  the  danger  of  this  is  no  mere  theoretical 
surmise.  In  1899  an  investigation  into  the  jury  system  of  Chicago  revealed  the  fact  that 
■seven  bailiffs  of  the  court  were  implicated,  several  of  them  being  in  the  "regular  hire"  of 
certain  corporations.  Twenty  jurors,  in  their  scramble  to  turn  State's  evidence,  testified 
to  having  either  actually  received  money  or  that  they  were  offered  it  to  hang  juries.  How 
often  does  it  occur,  in  the  experience  of  every  practitioner,  that  it  is  the  universal  con- 
sensus of  opinion  when  certain  men  are  seen  upon  juries,  that,  regardless  of  the  evidence 
and  the  law,  those  juries  will  inevitably  hang. 

How  disastrous  is  it  to  the  rights,  especially  of  the  poor  litigant,  when  he  has  ex- 
pended his  last  farthing  and  utmost  effort  to  bring  his  case  to  trial,  to  have  the  whole 
thing  end  in  a  miserable  fiasco  without  any  verdict  at  all,  because,  forsooth,  he  was  unable 
to  do  that  which  no  litigant  before  any  other  tribunal  on  earth  is  required  to  do,  to-wit, 
convince  every  single  one  of  his  judges  of  the  merits  of  his  controversy.  And  how  often 
is  this  power  to  wear  out  and  exhaust  a  litigant  availed  of  by  rich  corporations,  to  avoid 
the  consequences  of  righteous  verdicts  against  them  which  they  cannot  escape  by  any 
•other  means. 

The  whole  theory  of  civil  trials  is  that  the  facts  need  only  be  proved  by  a  prepon- 
derance of  the  evidence.  The  utter  exclusion  of  any  reasonable  doubt  does  not  apply  to 
•civil  trials.  The  reasons  which  prevail  to  sustain  the  rule  requiring  unanimity  in  crimi- 
nal cases  does  not  apply  to  civil  cases.  In  the  criminal  cases  the  fact  must  be  proved 
heyond  a  reasonable  doubt,  and  as  long  as  one  man  out  of  twelve  has  such  doubt,  or 
does  not  agree  at  least  with  the  others,  that  shows  the  existence  of  a  reasonable  doubt. 

But  when  you  come  to  a  civil  trial  ii  is  merely  a  question  of  the  preponderance  of 
■evidence,  and  when  in  such  a  case  as  that  you  require  absolute  unanimity  in  the  jury, 
you  are  simply  requiring  of  the  jury  as  a  whole  a  consensus  of  reasoning  not  required 
of  the  faculties  of  any  member  of  the  jury  as  an  individual. 

I  also  urge  this  change  in  the  interest  of  the  preservation  and  perpetuation  of  our 
jury  system.  The  unreasonableness  of  the  rule,  the  inconvenience,  the  expense,  the 
unsatisfactoriness  of  its  operation,  all  concur,  as  much  as  anything  that  can  be  devised, 
to  make  the  jury  system  unpopular  and  unsatisfactory.  Many  thoughtful  writers  are 
to-day  demanding  that  the  entire  jury  system  shall  be  abolished  as  utterly  unsuited  to 
modern  times.  In  many  States  statutory  regulations  have  been  introduced,  as  in  Mas- 
sachusetts and  Michigan,  discouraging  jury  trials  and  accustoming  the  people  to  do 
without  them ;  and  many  writers  on  the  subject  have  pointed  out  the  great  danger  to  the 
preservation  of  the  system  resulting  from  the  adherence  to  this  absurd  rule  of  unanimity. 

Dr.  Leiber,  whom  I  have  quoted  before,  as  far  back  as  1868  said,  in  speaking  of  thi3 
-danger: 

It  is  by  no  means  certain  that,  without  some  change  in  this  matter  of  unanimity, 
the  jury  system  can  stand. 
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Mr.  R.  Walton  Moore:    How  far  back? 

Mr.  Braxton:    In  1868.   And  again  Dr.  Leiber  said: 

It  is  by  no  means  certain  that  without  some  change,  like  that  of  the  abolition  of 
unanimity,  the  right  of  trial  by  jury,  one  of  the  abutments  on  which  the  arch  of  civil 
liberty  rests,  can  be  prevented  from  giving  way  in  the  course  of  time. 

Many  other  writers  of  distinction,  including  some  of  the  Justices  of  the  Supreme 
Court  of  the  United  States,  have  pointed  out  this  great  danger  to  the  entire  jury  system. 

In  1890,  Hon.  William  J.  Bryan,  which  in  this  country  was  once  a  nam.e  to  conjure 
with,  introduced  into  Congress  a  bill  abolishing  the  unanimity  rule  in  the  United  States 
courts,  which  he  denounced  as  one  of  the  evils  that  threatened  the  jury  system. 

The  large  corporations  have  generally  been  the  ones  from  whom  the  principal  ob- 
jections to  this  change  have  come.  Their  argument  assumes  that  they  cannot  get  jus- 
tice before  any  jury,  and  that  when  they  go  before  such  a  tribunal  they  can  only  rely 
upon  the  one  righteous  man  in  Sodom  to  save  them. 

The  whole  opposition  to  the  majority  rule  on  a  jury  proceeds  on  the  mistaken  hypo- 
thesis that  virtue  and  intelligence  are  always  in  the  minority  on  a  jury.  This  I  deny.  It 
is  true  that  in  some  cases  the  minority  will  be  found  to  be  right;  but  I  submit  that  in 
juries,  as  in  every  other  instance,  the  rule  will  be  that  the  majority,  especially  if  a  sub- 
stantial majority  are  right,  and  the  minority  are  wrong. 

Gentlemen  who  oppose  the  view  that  I  take  of  this  matter  will  cite  you  to  cases 
where  by  one  man  holding  out  and  hanging  the  jury  an  injustice  was  prevented.  But 
where  that  occurs  once,  sir,  the  one  man  who  hangs  the  jury  against  the  opinion  of  the 
great  majority  ninety-nine  times  out  of  one  hundred  is  wrong,  unless  it  is  that  virtue  and 
intelligence  are  always  in  the  minority  on  the  juries  of  our  land. 

Mr.  Chairman,  it  is  to  the  interest  of  the  Commonwealth  that  there  be  an  end  to 
litigation.  Instead  of  cases  being  kept  on  the  docket,  and  tried  and  retried  and  tried 
again,  keeping  alive  the  feeling  of  animosity  in  the  community,  exhausting  the  litigants 
with  expense,  and  draining  the  treasury  of  the  State,  it  is  better  that  some  few  cases 
should  be  decided  wrong.  Wherever  the  error  is  gross,  it  can  be  set  aside  by  the  judge 
and  corrected,  just  as  it  is  done  now;  and  the  lawyers,  instead  of  satisfying  themselves 
with  playing  upon  the  prejudices  of  one  or  more  individuals  with  a  view  to  hanging 
the  jury,  will  have  to  address  themselves  to  the  more  serious  task  of  convincing  the  ma- 
jority of  the  jury  so  as  to  get  a  verdict. 

Mr.  Chairman,  one  of  the  arguments  which  has  been  urged  by  the  opponents  to 
the  view  I  take  is  that  by  the  unanimity  rule  the  jury  are  compelled  to  stay  together 
and  discuss  the  case,  and  that  they  are  thereby  prevented  from  arriving  at  hasty  and  ill- 
considered  verdicts.  In  order  to  meet  that  I  propose  to  provide  that  the  verdict  can  not 
be  brought  in  in  less  than  six  hours,  unless  it  is  unanimous.  So,  in  case  the  jury  is  not 
unanimous  they  must  stay  there  and  discuss  it  at  least  six  hours.  But  it  is  fair  to  as- 
sume that  if  in  six  hours  you  can  not  convince  the  other  man,  you  can  not  convince  him 
at  all;  and  the  question  then  comes  whether  you  shall  have  a  miscarriage  of  justice,  an 
abortive  attempt  to  get  what  the  litigants  are  entitled  to,  or  whether  you  will  say  to 
them,  as  you  say  to  almost  every  tribunal  on  earth,  that  a  majority  shall  determine, 
certainly  a  majority  of  two-thirds,  which  in  the  cases  I  mention  will  amount  to  five- 
sevenths;  and  if  you  can  convince  them  you  have  convinced  just  as  big  a  proportion  of 
your  judges  as  men  are  required  to  do  before  any  other  tribunal  on  the  face  of  the 
earth. 

The  findings  of  a  jury  are  not  absolutely  accurate.  Nothing  short  of  the  omnis- 
cience of  the  mighty  God  can  be  that.  You  only  wish  to  get  at  facts  as  near  as  it  is 
practicable  to  get  at  them.  You  only  wish  to  introduce  enough  evidence  to  satisfy  the 
jury  by  a  preponderance  of  the  evidence,  and  a  preponderance  of  two-thirds  of  the  mem- 
bers of  the  jury  is  certainly  a  sufficient  preponderance. 

I  think,  sir,  that  you  accomplish  everything  that  can  be  desired  to  prevent  hasty 
and  ill-considered  verdicts  when  you  have  the  provision  which  is  included  in  my  amend- 
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ment,  that  they  shall  not  find  a  verdict  by  two-thirds  until  they  have  been  in  consulta- 
tion at  least  six  hours.  If  they  come  to  a  unanimous  decision  they  can  render  it  at  any 
time,  but  if  after  six  hours  they  cannot  agree  unanimously,  then  two-thirds  of  tliem 
may  render  the  verdict. 

Mr.  Chairman,  when  this  reform,  which  I  regard  as  a  most  important  and  desirable^, 
one,  is  accomplished,  the  burden  the  jury  is  now  to  the  public,  to  the  men  from  whoiUi 
the  juries  are  drawn,  will  be  infinitely  relieved.  You  will  get  better  men  to  serve  upoiLi 
your  juries,  because  the  service  is  not  so  burdensome  to  them.  At  present  you  have- 
men  joining  all  sorts  of  associations,  fire  companies  and  associations  of  eyery  kind,  an-1 
bills  coming  up  in  the  Legislature  to  exempt  this  kind  of  a  man  and  that  kind  of  a  man 
from  jury  service,  and  all  sorts  of  excuses,  until  frequently  in  cities  it  is  only  the  indif- 
ferent class  of  men  v%-hom  as  a  general  rtile  you  can  get  to  serve  on  juries,  because  the 
man  knows  he  may  be  held  there  indefinitely,  and,  after  all,  his  work  may  go  for  noth- 
ing. 

A  man  can  sacrifice  his  time  when  he  accomplishes  something,  but  no  man  wants 
to  sit  there  week  in  and  week  out  and  spend  two  or  three  days  in  consultation  and  then 
the  whole  thing  go  out  in  smoke.  I  think  one  result,  amongst  others,  of  this  reform  wili 
be  to  get  a  better  class  of  men  to  serve  upon  the  juries. 

I  think  by  reducing  the  number  to  seven  you  will  get  a  better  class  of  men  on  the 
jury.  I  think  the  right  and  reason  in  requiring  the  litigant  before  the  cotirt  to  assume 
the  burden  of  proving  his  case  to  the  satisfaction  of  every  single  solitary  man  of  the 
judges,  whether  they  be  jurors  or  not,  is  just  as  gi'eat,  and  that  the  argument  which  has- 
been  adduced  on  this  subject  is  just  as  applicable  to  a  jury  of  seven  as  it  is  to  a  jury  of 
twelve.  There  may  be  some  difference  of  degree.  Of  course  the  more  men  there  are  on 
the  jury  the  easier  it  is  for  the  jury  to  hang,  and  the  fewer,  the  less  easy.  But  it  is  a 
mere  matter  of  degree,  and  1  insist  that  the  rule  and  the  reason  prevail  with  just  as 
much  force  where  the  number  is  seven  as  where  it  is  twelve, 

Mr.  Hancock:  You  cite  the  case  of  the  Supreme  Court  of  the  United  States  where 
five  judges  may  control,  which  is  a  majority  of  only  one.  Is  there  not  an  essential  dif- 
ference between  the  decision  of  a  question  of  law  and  a  question  of  fact? 

]\Ir.  Braxton:  There  is  some  difference  between  the  trial  of  a  question  of  law  and 
a  question  of  fact,  but  sometimes  questions  ot  fact  come  before  the  Supreme  Court; 
and  in  all  chancery  cases  they  are  decided  by  the  single  chancellor.  There  are  just  as 
many  questions  of  fact  before  the  court,  and,  if  anything,  more  than  there  are  before  a 
jury. 

Xow,  Mr.  Chairman,  as  to  the  reduction  of  the  jury  to  seven.  I  have  very  little  ta 
say.  It  seems  to  me  tliat  if  this  Committee  has  seen  fit  to  reduce  jtiries  to  seven,  as  we 
have  done,  in  misdemeanor  cases,  and  if  seven  men  can  be  trusted  to  try  a  criminal  case, 
although  a  misdemeanor  case,  they  certainly  can  be  trusted  to  try  a  civil  case,  and  by 
doing  that  we  cut  down  the  expense  of  the  jury  five-twelfths,  whatever  that  expense 
may  be. 

In  my  own  county,  sir,  for  many  years  the  jury  system  has  been  practically  a  jury 
of  seven.  I  do  not  recall,  except  in  cases  of  damage  suits  against  big  corporations, 
where  we  have  ever  had  anything  btit  a  jury  of  seven.  I  do  not  mean  to  say  that  it 
never  occurred :  but  I  do  not  recall  any  case  occurring,  which  makes  me  satisfied  that  if 
it  occurs  at  all  it  is  exceedingly  rare.  These  juries  have  given  absolute  and  entire  satis- 
faction to  our  people.  We  have  found  that  we  can  get  a  verdict  just  as  well  from  seven 
men  as  we  can  from  twelve. 

A  writer  in  the  London  Times  in  1S72  or  1ST3  mentions  the  fact  that  for  a  long  time  in 
England  juries  of  seven,  by  consent  of  the  parties,  had  been  tried  and  found  entirely 
satisfactory;  that  in  nearly  every  case  where  it  was  permitted  by  consent  of  the  parties 
they  did  consent  to  it.  and  tliat  it  was  found  to  give  entire  satisfaction.  It  is  very  much 
less  burdensome  tipon  the  people.  You  take  off  only  seven  men  from  their  ordinary 
avocations  instead  of  twelve. 

I  say,  finally.  ]\Ir.  Chairman,  when  you  have  relieved  the  jury  system  from  the  un- 
reasonable and  burdensome  provisions  and  restrictions  which  now  load  it  down  you  will 
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have  done  more  than  you  can  by  any  other  act  possible  to  render  the  system  popular 
and  to  perpetuate  it.  You  will  have  made  it  less  burdensome  to  the  people.  You  will 
have  taken  out  of  the  mouths  of  the  people  who  would  like  to  see  the  jury  system  abol- 
ished, and  are  always  decrying  it,  the  strongest  argument  they  can  bring  to  tempt  the 
people  to  abandon  this  ancient  protection  to  their  rights. 

I  think,  sir,  from  every  view  you  may  take  of  it,  the  opinion  of  theorists,  the  recom- 
mendation of  practical  men,  the  absolute  and  unbroken  experience  of  innumerable  com- 
munities, the  fact  that  all  reason  is  in  favor  of  it,  when  you  have  made  that  change  you 
will  not  be  treading  on  untried  ground ;  you  will  be  going  by  paths  that  have  been  tried 
and  experimented  in  by  others,  and  that  have  been  found  safe  and  satisfactory;  and 
you  will  have  relieved  the  people  of  this  Commonwealth  of  a  great  and  some  times  al- 
most unbearable  burden  in  the  administration  of  civil  justice. 

I  thank  you,  Mr.  Chairman. 

Mr.  Pettit:  Mr.  Chairman,  there  is  scarcely  one  thing  connected  with  the  govern- 
mental history  of  Virginia  which  has  been  given  more  prominence  in  that  history,  legis- 
lative, constitutional  and  juridical,  than  the  principle  and  the  policy  and  the  determi- 
nation to  preserve  intact  the  ancient  trial  by  jury.  If  my  friend  had  lived  in  the  days 
of  Mason  and  Jefferson  would  he  have  been  then  found  there  contending  that  those 
great  men  were  the  serious,  the  determined,  the  earnest  advocates  of  something  that  is 
absurd?  Why  did  he  not  propose  as  one  of  his  amendm.ents  to  the  Bill  of  Rights  that 
the  word  "sacred"  should  be  stricken  from  it?  So  earnestly  were  they  convinced  and  of 
the  opinion  that  the  ancient  jury  trial  was  an  institution  which  ought  by  all  means  to  be 
preserved  and  perpetuated  that  they  conclude  the  sentence  referring  to  it  with  a  decla- 
ration that  that  right  should  be  held  sacred. 

The  Constitution  of  the  United  States  contains  an  amendment  which  I  think  was 
proposed  by  the  Virginia  Convention  of  1788,  to  the  effect  that  in  any  action  at  law 
where  the  amount  in  value  exceeds  twenty  dollars  trial  by  jury  shall  be  preserved.  That 
is  the  Constitution  of  the  United  States  now,'  and  here  in  a  Virginia  Convention,  whose 
men  were  the  authors  of  those  constitutional  provisions,  we  are  proposing  to-day  not  only 
to  destroy  the  ancient  jury,  but  to  change  the  whole  system  of  jury  trials. 

For,  sir,  in  the  administration  of  the  laws  under  this  system  we  all  know  that  the 
reports  of  the  decisions  of  our  Supreme  Court  show  case  after  case  in  which  they  de- 
nounce any  the  least  effort  on  the  part  of  the  inferior  judge  to  even  intimate  to  the 
jury  his  opinion  as  to  the  weight  or  sufficiency  of  the  evidence,  or  as  to  the  credibility  of 
testimony.  That  is  a  circumstance  which  shows  that  our  courts  are  imbued  with  a  de- 
termination to  preserve  this  jury  trial  in  all  its  integrity,  and  that  the  jury  trial  as  thus 
imderstood  and  thus  administered  meets  with  their  undoubting  sanction.  I  would  not 
give  up  the  opinion  of  the  judges  who  have  sat  upon  the  bench  of  our  Supreme  Court 
for  the  opinion  of  a  thousand  theorists  like  those  my  friend  has  quoted  from. 

Now,  Mr.  Chairman,  the  argument  of  the  gentleman  from  Augusta  proceeds  upon 
the  idea  that  almost  every  jury  in  the -land  is  a  hung  jury;  and  that  hung  juries  have 
come  to  be  a  great  nuisance  in  the  administration  of  justice,  a  great  obstruction  to  the 
ascertainment  of  the  right  of  a  case  and  the  reaching  of  an  adjudication  upon  a  case. 
Mr.  Choate,  from  whose  address  I  quoted  the  other  day,  says  that  from  the  best  investi-* 
gation  and  inquiry  he  has  been  able  to  give  to  the  subject  there  were  not  more  than 
three,  certainly  not  more  than  four  per  cent,  of  jury  cases  which  had  terminated  in  a 
hung  jury.  He  appealed  to  his  own  experience,  then  of  more  than  forty  years  in  the 
active  practice  of  the  law,  and  he  came  to  the  conclusion  that  there  are  not  exceeding 
four  per  cent,  of  the  cases  tried  by  a  jury  that  result  in  hung  juries. 

I  may  add  my  experience  to  that.  I  have  been  practicing  law  for  fifty  years.  I  can 
now  scarcely  go  back  to  a  jury  case  that  has  resulted  in  a  hung  jury,  excepting  one. 
There  was  a  jury  case  in  my  county  recently,  some  three  or  four  years  ago,  involving 
the  boundaries  between  two  tracts  of  land.  The  acreage  involved  was  only  about  two 
acres.  There  was  a  hung  jury;  one  man  hung  it,  and  what  was  the  result?  A  new 
trial?  No,  but  the  result  was  what  Mr.  Choate  says,  according  to  his  experience,  was 
most  frequently  the  case  where  there  were  hung  juries — a  compromise  between  the 
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parties,  and  no  new  trial  of  the  case.  They  divided  the  two  acres  that  were  in  dispute 
and  settled  the  controversy. 

Mr.  Chairman,  I  think  no  one  can  doubt  that  where  twelve  good  and  honest  mea 
agree  in  a  verdict,  the  right  of  the  case  is  more  likely  to  be  attained  than  where  a  ma- 
jority of  seven  or  of  three  or  a  majoritj^  even  of  twelve  are  permitted  to  find  the  ver- 
dict. Gentlemen  forget  that  the  result  of  each  verdict  is  to  transfer  property  from  one 
man  to  another,  and  I  say  that  if  in  litigation  between  parties  a  man  comes  into  court 
unable  to  effect  a  settlement  with  his  opponent  out  of  court,  and  appeals  to  the  judg- 
ment of  the  court  or  the  verdict  of  a  jury,  he  ought  to  be  able  to  satisfy  twelve  of  his 
neighbors  that  he  is  right.    It  is  throwing  upon  him  no  improper  burden. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  in  support  of  the  statement  the  gentleman 
from  Fluvanna  is  making,  will  he  allow  me  to  read  an  extract  from  a  recent  English  au- 
thority discussing  this  subject? 

Mr.  Pettit:    Yes,  sir. 

Mr.  R.  Walton  Moore:  This  is  an  authority  from  which  I  quoted  the  other  day,  a 
book  on  "The  Jury  Laws  and  their  Amendment,"  an  English  publication,  by  T.  W.  Erle^ 
who  is  one  of  the  masters  of  the  Supreme  Court.  He  comments  upon  the  varying  views,, 
and  then  makes  this  observation: 

As  regards  the  necessity  of  unanimity,  we  do  not,  we  must  say,  feel  the  force  of  the 
argument  derived  from  the  universally  received  principle  that  in  deliberative  bodies  the 
decision  of  the  majority  must  prevail.  The  analogy  does  not  appear  to  us  to  hold,  inas- 
much as  the  ouestions  submitted  to  councils,  legislative  bodies,  and  the  like,  involve 
matters  of  opinion  rather  than  of  fact.  Where  a  question  of  fact  is  raised  as  the  founda- 
tion of  a  judicial  judgment  which  is  to  interfere  with  individual  rights,  there  appears 
nothing  unreasonalole  

Almost  the  language  of  the  distinguished  gentleman,  which  he  has  just  used  

There  appears  nothing  unreasonable  in  requiring  that  the  party  alleging  the  fact 
should  establish  it  to  the  satisfaction  of  a  limited  number  of  judges.  A  verdict  pro- 
nounced by  a  majority  only,  would  fail  to  give  satisfaction  to  the  public;  while  the  con- 
sciousness that  a  portion  of  his  judges  were  in  his  favor  would  only  increase  the  dis- 
satisfaction of  the  defeated  party,  and  lead  to  fresh  struggles  and  renewed  litigation  on 
his  part.  Every  divided  verdict  would  be  urged  on  the  courts  as  a  ground  for  a  new  trial, 
and  might,  not  unreasonably,  be  entertained  as  such. 

Mr.  Pettit:  Thank  you,  sir.  I  intended  to  discuss,  and  I  was  just  coming  to,  that 
very  branch  of  the  question. 

Of  course  it  is  important,  v\^hen  parties  go  into  court  that  justice  and  right  shall 
be  established,  to  leave  the  parties  as  they  are,  unless  you  are  able  bej'ond  a  reasonable 
doubt,  or  beyond  a  reasonable  probability,  to  determine  that  the  complainant  has  right 
and  justice  on  his  side.  Leave  the  parties  where  they  are,  unless  you  can  be  satisfied 
that  the  right  is  with  the  complainant. 

Gentlemen  talk  as  if  defendants  went  into  court  simply  for  the  purpose  of  con- 
testing any  demand  that  may  be  brought  against  them,  whether  right  or  wrong.  All 
lawyers  know  that  a  defendant  who  is  not  able  to  satisfy  the  attorney  to  whom  he 
applies  that  he  has  a  good  case,  cannot  get  before  a  jury,  if  the  attorney  is  what  he  is 
generally  regarded  to  be,  an  honest  man,  and  what  I  claim  that  he  is,  as  a  general  thing. 
An  attorney  is  not  going  to  advise  a  defendant  any  more  than  a  plaintiff  to  resist  a  de- 
mand, unless  upon  the  defendant's  statement  he  is  satisfied  that  the  defendant  has  jus- 
tice on  his  side.  The  defendant,  therefore,  goes  into  court  entitled  to  all  the  respect,  to 
all  the  confidence  in  his  good  faith,  that  can  be  asserted  for  the  plaintiff  in  that  respect. 

But  to  do  justice  is  not  all  that  we  ought  to  aim  at.  We  ought  to  aim  to  satisfy  the 
parties  litigant  and  the  public  that  justice  has  been  done.  A  defendant  or  a  plaintiff 
who  may  have  gone  into  court  with  a  sincere  conviction  that  he  was  right,  w^hen  he 
finds  twelve  honest  men  deciding  that  he  is  wrong,  may  be  satisfied  that  he  must  have 
been  mistaken  in  his  assumption. 

Mr.  Chairman,  we  have  heard  gentlemen  talking  about  a  jury  of  three,  and  one  of 
the  propositions  of  my  friend  from  Augusta  is  a  jury  of  not  less  than  seven,  is  it  not? 
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Mr.  Braxtx^n:  May  1  correct  the  gentleman?  The  amendment  as  offered  provides 
for  a  jury  of  seven.  As  printed  it  said  "not  more  than  seven  nor  less  than  three,"  but  it 
was  corrected  before  it  was  offered,  and  as  it  now  stands  it  requires  a  jury  of  seven,  no 
more  and  no  less. 

Mr.  Pettit:    And  four  may  find  a  verdict? 

Mr.  Braxton:  Two-thirds.  It  would  take  five,  I  will  state  to  the  Chair  that  I  would 
be  glad  to  have  the  word  "five"  substituted  instead  of  "two-thirds."  "Two-thirds"  was 
used  when  the  wording  was  otherwise,  when  it  provided  for  not  more  than  seven  nor 
less  than  three.   I  ask  the  Chair  to  allow  me  to  substitute  "not  less  than  five." 

The  Chairman:    The  amendment  will  be  so  modified. 

Mr.  Pettit:  Mr.  Chairman,  1  think  that  majority  rule  would  emasculate  the  jury 
system  and  take  from  it  all  its  beneficial  purposes.  All  of  us  have  had  some  experience 
with  the  arbitration  of  questions  of  fact  and  of  law.  Did  you  ever  see  the  party  losing 
by  an  arbitration  satisfied  with  the  award?  But  I  have  no  doubt  there  are  many  cases 
where,  after  a  verdict  of  twelve  men,  a  party  goes  away  satisfied  that  the  verdict  must 
be  right. 

My  attention  was  called  the  other  day  by  the  senior  member  from  Halifax  (Mr.  Boul- 
din)  to  a  case  in  which  he  was  counsel  for  the  plaintiff,  where  on  the  first  trial  he  was 
thoroughly  convinced,  not  only  when  he  instituted  the  suit,  but  after  the  testimony  had 
been  delivered  and  the  arguments  made,  that  the  right  anrl  justice  of  the  case  was  with 
the  plaintiff,  his  client.  One  man  hung  the  jury,  and  after  two  trials,  there  was  another 
hung  jury.  I  think  a  third  trial  was  had,  when  the  verdict  was  for  the  defendant,  and 
my  friend  said  that  he  believed  that  verdict  was  right  and  just. 

These  new  trials  frequently  result  in  the  ascertainment  of  the  true  facts  of  the 
case.  Counsel  in  the  hurry  of  a  trial  before  a  jury  is  sometimes  not  informed  of  facts 
that  are  afterwards  developed.  Sometimes  he  makes  a  mistake,  and  thinks  it  is  not  nec- 
essary to  introduce  testimony  as  to  a  fact  that  he  finds  on  the  trial  would  have  been  of 
essential  service.  Both  parties  are  better  prepared  for  presenting  their  case  in  its 
proper  light  to  the  court  and  jury  after  the  first  trial  than  they  were  at  the  first  trial, 
and  justice,  therefore,  is  frequently  obtained  by  reason  of  the  fact  that  a  hung  jury  was 
the  result  of  the  first  trial. 

Now,  my  friend,  the  gentleman  from  Augusta,  asserted  that  various  bar  associations, 
•so  far  as  he  was  informed  of  any  action  taken  before  them  upon  this  question,  were  op- 
posed to  the  unanimity  principle  in  trial  by  jury.  There  was  a  few  years  ago,  accom- 
panied with  a  report  from  a  very  able  committee  of  the  Virginia  Bar  Association  on  the 
subject  of  the  code  procedure,  a  proposition  to  change  the  jury  system.  Not  one  of  that 
committee  had  the  temerity  to  propose  a  reduction  in  the  number  of  tne  jury.  Not  one 
of  them  had  the  rashness  to  propose  that  a  majority  or  any  less  number  than  the  whole 
should  be  permitted  to  find  a  verdict.  Their  simple  proposition  was  that  the  judges  in 
Virginia,  as  the  judges  in  the  Federal  courts,  might  be  permitted  to  sum  up  and  charge 
the  jury  after  the  case  had  been  discussed  by  counsel.  That  proposition  was  voted  down 
't>y  the  Bar  Association  and  nothing  has  been  beard  of  it  since.  A  like  experience,  ac- 
cording to  Mr.  Choate,  was  had  in  the  Bar  Association  of  New  York.  A  learned  com- 
anittee  of  that  association  proposed  to  abolish  the  unanimity  rule  there,  but,  according 
to  Mr.  Choate,  after  full  and  free  discussion  before  the  association,  that  proposition  was 
relegated  to  oblivion. 

Now,  sir,  some  gentlemen  have  said  in  discussing  the  jury  question,  that  they  had 
sexperience  on  their  side.  They  said  that  what  they  proposed  had  been  adopted  in  one  or 
two  States,  and  that  it  had  given  satisfaction  there.  The  experience  of  a  few  years  to  be 
compared  with  the  experience  of  centuries!  The  experience  of  two  or  three  States  to 
be  taken  into  account  and  weighed  against  the  experience  of  the  Anglo-Saxon  race  for 
tiundreds  of  years! 

But  my  friend  said  the  other  day — he  did  not  say  it  to-day,  I  believe — that  the 
^question  had  been  greatly  agitated  in  England;  that  England,  from  which  we  got  the 
Jury  system,  was  discussing  the  question  as  to  its  abolishment.  Discussing  it!  Well, 
sir,  you  will  find  men  to  discuss  any  proposition  that  you  can  submit  to  them.  There 
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is  in  These  days,  it  seems  to  me,  a  sort  of  philosophy  of  the  new.  Some  men  seem  to 
look  upon  anything  that  is  ancient  vrith  the  same  horror  that  the  devil  is  said  to  look 
upon  holy  water.  (Laughter  and  applause.)  They  forget  that  a  wise  man  long  ago  said: 
"With  the  ancient  is  wisdom,  and  in  length  of  days  understanding."  I  do  not  think  thai 
the  disposition  which  seems  to  prevail  with  some  members  of  this  Convention,  to  give 
little  heed  to  the  lamp  of  experience,  and  to  rush  upon  theories  and  new-tried  experi- 
ments, ought  to  be  encouraged.  I  think  it  involves  danger  and  disaster  to  the  welfare 
of  the  country. 

Now,  :\Ir.  Chairman,  since  my  friend  has  read  copiously  from  two  or  three  judges 
and  very  copiously  from  a  man  who  never  sat  upon  the  bench  and  never  had  anything 
to  do  with  a  jury  trial,  and,  perhaps,  never  witnessed  one  in  his  life,  a  doctor  merely,  a 
theorist  merely.  1  desire  again  to  call  the  attention  of  the  Convention  to  the  well-con- 
sidered thoughts  of  a  great  lawyer,  the  conclusions  that  were  riveted  upon  his  mind  by 
his  own  personal  experience  of  the  jury  system,  and  to  read  to  you  what  he  says  about 
this  system.    He  says: 

It  is  for  the  integrity,  efficiency  and  utility  of  trial  by  jtiry  in  civil  causes  that  I 
am  chiefly  concerned. 

Mr.  Braxton:    May  I  ask  the  gentleman  whose  language  he  is  reading? 
Mr.  Pettit:    Z\1y.  Joseph  H.  Choate,  in  his  address  before  the  American  Bar  Asso- 
ciation in  1898 :    ^  '  ■       -    •  . 

It  is  for  the  integrity,  efficiency  and  utility  of  trial  by  jury  in  civil  causes  that  I  am 
chiefly  concerned,  and  wotild  most  earnestly  plead  to-day  Avith  my  professional  brethren, 
who  are  nattirally  responsible  for  public  sentiment  on  stich  a  stibject.  For  I  cherish,  as 
the  result  of  a  life's  work  nearing  its  end,  that  the  old-fashioned  trial  by  a  jury  of 
twelve  honest  and  intelligent  citizens  remains  to-day,  all  suggested  innovations  and 
amendments  to  the  contrary,  the  best  and  safest  practical  method  for  the  determitiation 
of  facts  as  the  basis  of  judgment  of  courts,  and  that  all  attempts  to  tinker  or  tamper 
with  it  should  be  discouraged  as  disastrous  to  public  welfare. 

You  may  say  that  I  am  contending  for  an  ideal  tribunal.  On  the  contrary,  I  speak 
for  what  is  not  only  possible,  but  actually  within  the  reach  of  every  State  and  every 
community — ideal  only  for  the  purpose  designed,  as  when  we  say  that  a  particular  man 
would  make  an  ideal  judge,  an  ideal  Senator  or  an  ideal  general. 

Let  me  say  what  I  understand  by  a  jury  trial;  that  picturesque  dramatic  and  very 
human  transaction,  that  arena  on  which  has  been  fought  the  great  battle  of  liberty 
against  tyranny,  of  right  against  wrong,  of  suitor  against  suitor;  that  school  which  has 
alwaj^s  been  open  for  the  instruction  and  entertainment  of  the  common  people  of  Eng- 
land and  America;  that  nursery,  that  common  school  of  lawyers  and  judges,  which  has 
had  five  times  more  pupils  than  all  the  law  schools  and  inns  of  court  combined^for  there 
are  ninety  thousand  lawyers  in  America,  of  whom  four-fifths  probably  ne^er  saw  the 
inside  of  a  law  school.^ 

And  first  and  most  common  

He  is  now  referring  to  the  complaints  of  the  system.  Having  in  several  paragraphs 
which  I  do  not  fatigue  the  Convention  with  reading,  set  forth  the  great  benefits  resulting 
from  the  system  as  now  existing,  he  comments  upon  the  objections  that  are  taken  to  it 
as  follows: 

And  first  and  most  common  is  the  complaint  of  the  rtile  of  unanimity,  which  reqtiires 
the  entire  votes  of  the  twelve  to  render  a  verdict.  To  listen  to  the  impassioned  argu- 
ments of  those  who  seek  to  destroy  this  ancient  and  time-honored  rule  of  unanimity,  you 
would  think  that  in  almost  every  jury  impaneled,  there  is  among  the  twelve  one  Judas 
ready  to  betray  the  cause  of  justice,  or  one  crooked  stick  which  by  no  amount  of  applica- 
tion can  be  made  to  fit  in  with  the  rest.  But.  in  truth,  the  discharge  of  a  jury  because 
they  are  unable  to  agree,  and  the  consequent  necessity  of  a  new  trial  is  a  compara- 
tively infrequent  event. 

So  far  as  the  imperfect  statistics  which  I  have  been  able  to  gather  show,  only  about 
three,  or  at  the  most  four,  per  cent,  of  all  jury  trials  end  in  a  disagreement. 

Then  he  proceeds  to  show  that  good  more  frequently  results  from  these  disagree- 
ments than  evil. 
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There  is  a  certain  percentage  of  cases  so  doubtful  and  so  difficult  that  the  disagree- 
ment of  the  jury,  instead  of  being  a  disaster,  is  a  positive  good,  as  leading  the  parties 
to  such  a  compromise  as  they  ought  to  have  made  before  carrying  the  case  into  court — 
or,  if  that  fails,  in  giving  an  opportunity  for  new  light  and  reconsideration. 

Then  he  says: 

Again,  where  very  great  amounts  are  involved,  and  the  contest  is  extremely  close — 
and  these  are  the  cases,  I  think,  in  which  the  largest  percentage  of  disagreements  occur, 
a  second  trial  is  not  an  unmixed  evil — a  second  trial  is  better  than  a  wrong  decision.  The 
truth  is  discoverable  of  course  in  every  case,  but  how  often  on  the  first  trial  in  such  cases 
is  some  evidence  omitted  or  misunderstood  from  lack  of  preparation,  or  of  knowledge — 
which,  being  cleared  up  on  a  second  trial,  makes  the  truth  more  obvious  and  discernible. 

He  goes  on  to  refer  to  the  fact  that  so  clearly  is  this  the  case  in  the  legislative  opin- 
ion of  New  York  that  they  have  there  upon  the  statute  book  a  law  which,  wherever  real 
estate  is  involved,  permits  the  losing  party  the  absolute  right  to  a  new  trial  on  paying: 
the  costs  of  the  first  trial,  without  showing  any  cause,  any  ground,  any  mistake.  If  he 
chooses  to  pay  the  costs  of  the  first  trial,  his  right  to  a  new  trial  results,  without  denial. 
Then  he  says: 

This  leads  me  to  say  that  the  vast  majority  of  cases  brought  to  trial  before  juries 
are  cases  where  the  principal,  if  not  the  only  question  to  be  determined  by  them,  is  the 
amount  of  unliquidated  damages;  and  for  the  decision  of  such  a  question  there  can  be  no 
reasonable  doubt  that  the  average  of  the  estimates  of  twelve  sensible  laymen  is  far 
safer,  and  far  more  likely  to  approximate  to  the  just  estimate,  than  the  assessment  of 
one  man,  however  learned  and  instructed  in  legal  questions  he  may  be.  There  is  some- 
thing in  the  technical  training  and  habit  of  mind  of  the  judge  that  tends  really  to  unfit 
him  to  pass  alone  upon  such  a  question;  and  for  his  caprice,  his  prejudice,  his  error  of 
judg;ment,  there  is  no  check  or  balance  and  no  cure;  and  so  long  as  the  power  of  the 
judge  who  tries  the  case  to  reduce  the  verdict  for  manifest  excess,  or  to  set  it  aside  for 
manifest  insufficiency,  is  reasonably  exercised,  any  practical  danger  of  injustice  is  elimi- 
nated. 

Again:  ■ 

So  let  me  say,  and  again  upon  the  same  authority  of  personal  experience  and  ob-^ 
servation,  that  for  the  determination  of  the  vast  majority  of  questions  of  fact  arising 
from  conflict  of  evidence,  the  united  judgment  of  twelve  honest  and  intelligent  laymen, 
properly  instructed  by  a  wise  and  impartial  judge,  who  expresses  no  opinion  upon  the 
fact,  is  far  safer  and  more  likely  to  be  right  than  the  sole  judgment  of  the  same  judge 
would  be.  There  is  nothing  in  the  scientific  and  technical  training  of  such  a  judge  that 
gives  to  his  judgment  upon  such  questions  superior  virtue  or  value,  and  we  cannot  be 
too  frequently  reminded  of  the  valuable  opinion  on  this  point,  of  one  of  our  clearest  and 
broadest  minded  judges,  Mr.  Justice  Miller  

Who  went  on  to  say  that  in  conferences  of  the  members  of  the  Supreme  Court,, 
where  the  judges  rarely  had  any  trouble  in  arriving  at  a  common  opinion  as  to  the 
law  of  the  case,  they  were  yet  at  odds  whenever  controverted  questions  of  fact  were 
submitted  to  them. 

Mr.  Choate  goes  on  to  pay  his  respects  to  the  theorists. 

Nor  do  I  overlook  the  fact  that  learned  essayists  and  philosophers  without  number,, 
who  probably  never  sat  upon  a  jury  or  participated  in  the  trial  of  a  cause,  headed  by 
Bentham,  who  failed  as  a  lawyer  and  hated  all  form  of  litigation,  and  had  a  special 
aversion  to  Blackstone,  have  decried  the  rule  of  unanimity.  On  such  a  question  better 
fifty  years'  experience  than  a  whole  cycle  of  theories.  And  I  treat  with  equal  indifference 
that  constant  torrent  of  declamation  from  the  periodical  and  the  newspaper  press,  which 
declares  that  the  effect  of  the  rule  of  unanimity  is  to  create  popular  discontent,  and  to 
bring  the  administration  of  justice  into  contempt.  I  believe  that  the  great  mass  of  the 
people,  whose  rights  and  interests  are  herein  chiefly  involved,  are  satisfied  with  the  rule 
as  it  now  stands,  and  cannot  and  ought  not  to  be  argued  out  of  it. 

Then  he  says: 

But  I  do  not  forget  that  certain  judges  of  the  very  highest  repute,  to  whom  we  owe: 
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all  deference  and  honor — 'Mr.  Justice  :\Iiller  among  iliem — have  declared  themselves  in 
favor  of  some  departure  from  the  ancient  rule  of  unanimity:  and  that  a  report  was  once 
made  to  this  association  by  a  majority  of  its  Standing  Committee  on  Judicial  Adminis- 
tration and  Remedial  Procedure  in  favor  of  such  a  change;  that  by  the  constitutions  of 
three  or  fotir  States  which  include  less  than  ten  per  cent,  of  our  people,  a  verdict  by  nine 
of  the  jury  has  been  directly  provided  for;  and  that  by  those  of  four  or  five  other  States, 
indirect  provision  in  the  same  direction  has  been  made,  by  authorizing  the  Legislature 
under  prescribed  limitations,  to  enact  laws  to  the  same  effect —  and  that  in  Scotland  a 
verdict  by  three-quarters  of  the  jury  has  long  been  permitted. 

But  it  is  fair.  I  think,  to  say  that  the  jtidges  referred  to.  however  eminent,  repre- 
sent but  an  infinitely  small  proportion  of  judicial  opinion  on  the  subject,  that  their  sug- 
gestions on  this  point  were  rather  oTjiter  dicta,  without  any  statement  of  reasons,  and 
that  they  had  for  the  most  part  been  long  removed  in  appellate  tribtmals  from  direct 
touch  with  nisi  prius  affairs;  that  the  report  of  yotir  committee  referred  to.  after  a 
very  brief  discussion  was  consigned  to  an  oblivion  from  which  it  has  never  emerged — 
that  the  few  States  which  have  by  their  constitutions  made  the  direct  change,  adopted 
it  under  social  conditions  differing  somewhat  from  those  of  the  older  States  that  main- 
tained the  old  rule;  that,  although  in  those  States  the  new  method  is  said  by  some  ta 
work  well,  there  is  no  evidence  that  anywhere  it  works  on  the  whole  any  better  than 
the  old  rule — that  the  Legislatures  who  have  received  constitutional  permission  to  make 
such  change  have,  as  I  understand,  hitherto  wisely  refrained  from  making  it:  and  that 
as  to  Scotland,  her  whole  system  of  judicial  administration  is  peculiar,  and  that  her 
course  in  this  regard,  however  satisfactory  to  her  own  people,  has  never  suggested  to 
the  English  people  or  government  the  idea  of  following  her  example. 

Upon  the  whole,  the  English  people  and  otirs  maintain  sound  and  wholesome  views 
on  this  important  subject,  which  ought  not  to  be  disturbed,  especially  in  these  times, 
when  the  aggressive  ranks  of  socialism  and  populism  are  disposed  to  strike  at  the  right 
of  property,  the  foundation  of  civilized  society-,  and  would  naturally  seek  to  convert  the 
jury  box  into  a  weapon  of  offense. 

He  next  refers  to  the  charge  as  to  the  delays  of  jury  trials;  and  let  me  call  atten- 
tion to  the  manner  in  which  he  disposes  of  that  charge: 

The  next  formidable  charge  against  the  common  law  trial  by  jury  is  to  accuse  it  of 
a  great  share  in  the  law's  delay.  But  I  deny  the  charge  absolutely  and  altogether.  There 
is  nothing  in  the  whole  realm  of  litigation  so  short,  sharp  and  decisive  as  the  ordinary- 
jury  trial.  From  the  first  moment  when  the  impaneling  of  the  jury  begins  down  to  the 
last  when  the  verdict  is  recorded,  there  is  no  pause  or  interruption  except  such  as  the 
natural  wants  of  those  concerned,  for  food  and  rest  and  sleep  required.  It  would  not  be 
possible  to  devise  a  mode  of  trial  which  in  its  actual  operation  wotild  more  absolutely 
preclude  delay.    As  compared  with  

Talking  of  code  procedure,  to  which  my  friend  refers,  and  the  practice  under  it  

The  abominable  system  of  references  which  is  the  practical  substitute  for  it.  a  trial 
t>y  jury  is  like  the  lightning's  flash.  These  references  hang  on  for  months,  and  generally 
for  years;  they  wear  out  the  life-blood  of  the  parties,  and  pile  up  an  accumulated  mass 
of  expense  for  the  fees  of  lawyers,  referees  and  stenographers,  fatal  to  the  patience  and 
endurance  of  clients.  T\Tiy,  I  have  one  in  my  hands  to-day  which  began  in  September. 
1S64,  has  survived  both  parties,,  all  the  witnesses,  and  a  long  succession  of  referees,  and 
will  still  live  on  to  be  buried  with  the  surviving  counsel. 

The  charge  of  delays  is  thus  disposed  of  by  him,  and  I  think  the  experience  of  every 
lawyer  shows  there  is  less  delay  in  arriving  at  the  end  of  a  jury  case  than  in  the  case 
of  any  other  tribunal  known  to  our  law. 

I  desire  to  read  a  quotation  which  1  find  in  Forsyth's  History  of  .Jury  Trials,  taken 
from  Justice  Story,  in  his  Commentaries.  He  first  gives  the  provision  of  the  Constitu- 
tion of  the  United  States,  as  follows: 

In  suits  at  common  law,  where  the  A^altie  in  controversy  shall  exceed  twenty  dollars, 
the  right  of  trial  by  jury  shall  be  preserved.  And  no  fact  tried  by  a  jury  snail  be  other- 
wise re-examined  in  any  court  of  the  L'nited  States,  than  according  to  the  rules  of  the 
common  la.w. 

Then  Mr.  .Justice  Story  says: 


This  is  a  most  important  and  valuable  amendment  and  places  upon  the  high  ground 
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Of  constitutional  right  the  inestimable  privilege  of  a  trial  by  jury  in  civil  cases — a  privi- 
lege scarcely  inferior  to  that  in  criminal  cases,  which  is  conceded  by  all  to  be  essential 
to  political  and  civil  liberty. 

And  on  one  occasion  the  Supreme  Court,  in  pronouncing  judgment  on  an  appeal  in 
a  civil  suit,  observed: 

The  trial  by  jury  is  justly  dear  to  the  American  people.  It  has  always  been  an  object 
of  deep  interest  and  solicitude,  and  every  incroachment  upon  it  has  been  watched  with 
great  jealousy.  The  right  to  such  a  trial  is,  it  is  believed,  incorporated  into  and  secured 
in  every  State  Constitution  in  the  Union. 

I  trust,  Mr.  Chairman,  that  we  shall  not  emasculate  and  destroy  the  real  virtue  of 
this  tribunal.  I  trust  that  it  will  not  hereafter  be  said  that  in  Virginia,  a  State  which 
in  the  past  has  so  sedulously  guarded  the  whole  system  of  jury  trial,  a  convention  of  Vir- 
ginians would  strike  down  that  old  system.  , 

Mr.  Quarles:  Mr.  Chairman,  I  shall  consume  only  a  few  moments  in  expressing  my 
views  upon  the  subject  under  consideration.  Not  only  in  a  representative  capacity  as  a 
member  of  this  Convention,  but  as  a  citizen  of  Virginia  I  feel  the  deepest  interest  in 
preserving  the  jury  system  in  its  integrity, — unimpaired  to  the  slightest  degree  in  its 
efficiency  in  the  administration  of  justice. 

The  right  of  trial  by  jury  is  and  always  has  been  very  dear  to  the  Anglo-Saxon.  It 
came  into  existence  through  a  long  struggle  of  the  plain  people  against  oppression,  as 
a  means  of  protection  and  security  to  property,  life  and  liberty.  In  Magna  Charta  it  is 
declared  to  be  the  chief  bulwark  of  the  liberties  of  the  people,  and  so  it  has  proven  to 
be  through  the  centuries  gone  by. 

The  report  of  the  Committee  provides  that  the  Legislature  may,  by  law,  prescribe 
any  number  less  than  twelve,  but  not  less  than  seven,  to  constitute  a  jury  in  civil  cases. 
I  approve  of  this  provision.  I  am  slow  to  interfere  with  the  jury  system,  except  to  de- 
velop and  improve  it  as  it  now  stands.  In  the  judicial  district  in  which  I  live  we  have 
for  the  past  tvv^enty-five  years  used,  almost  exclusively,  in  the  trial  of  civil  cases,  juries 
of  seven,  and  so  far  as  I  am  informed,  it  has  produced  good  results  and  given  satisfaction 
to  the  public.  I  am  in  favor,  therefore,  of  clothing  the  Legislature  with  authority  to 
constitute  a  jury  of  less  than  twelve  in  civil  cases,  but  not  less  than  seven,  thus  leaving 
the  number  of  jurors,  between  the  limits  mentioned,  with  the  Legislature  to  determine. 

The  amendment  proposed  to  Section  11  of  the  report  provides  that  a  jury  in  civil 
causes  shall  consist  of  seven,  with  the  power  of  five  to  render  a  verdict.  I  am  opposed 
to  this  innovation;  first,  because  it  abolishes  the  unanimity  rule;  and,  second,  because 
the  number  authorized  to  find  a  verdict  is  too  small  to  reflect  the  average  intelligence 
and  conscience  of  the  community  from  which  the  jury  is  drawn. 

The  people  of  the  Commonwealth  at  this  time,  under  the  present  law,  which  gives 
them  a  jury  of  twelve,  feel  secure  and  well  protected  in  their  rights  of  property,  as  well 
as  in  their  lives  and  their  liberties.  They  know  that,  if  one  man  dissents  from  his  fel- 
low jurors,  no  verdict  can  be  found  that  will  deprive  the  defendant  of  his  property. 
They  know  that  the  verdict  must  be  unanimous  before  the  property  of  the  defendant 
can  be  taken  from  him  and  turned  over  to  the  plaintiff.  But,  if  you  adopt  this  amend- 
ment, you  will  confer  authority,  whereby,  five  men  in  a  jury  of  seven  can  find  a  verdict 
which  may  transfer  the  property  of  the  defendant  to  the  plaintiff,  though  the  other 
two, — and  they  may  be  the  most  intelligent  and  conscientious  men  upon  the  jury, — ■ 
may  dissent  and  protest  against  it.  And  I  say  it  will  often  happen  that  the  minority  of 
the  jury  will  consist  of  the  most  competent  and  level-headed  men  on  the  jury.  The 
chances,  in  such  a  case,  are  that  the  verdict  will  be  wrong. 

I  submit  this  as  a  sound  proposition:  that  in  order  for  the  verdict  of  a  jury  in  any 
case  to  be  true,  or  to  approximate  the  truth  with  any  degree  of  certainty,  it  must  be  the 
conclusion  of  the  whole  jury;  for  then  it  must  reflect  the  intelligence  and  virtue  of  the 
jury;  otherwise  the  intelligence  and  virtue  of  the  jury  may  be  with  the  minority,  and 
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the  probability  in  that  event  will  be,  the  verdict  of  the  majority  will  be  wrong.  You 
cannot  have  any  assurance  that  the  verdict  will  be  right,  unless  the  unanimity  rule  be 
required. 

Now,  sir,  the  unanimity  rule  has  existed  at  common  law  for  more  than  five  hundred 
years, — from  the  second  half  of  the  fourteenth  century,  according  to  Brunner  and 
Thayer.  Prior  to  that  time  the  unit  rule  did  not  generally  apply,  nor  was  the  number  to 
constitute  a  jury  fixed.  Both  the  unanimity  rule  and  the  number  twelve  for  a  jury  be- 
came settled  at  the  period  mentioned  after  centuries  of  experience.  So,  that,  it  can- 
not be  said  that  the  unanimity  rule  is  a  relic  of  barbarism,  but  rather  that  the  rule  which 
the  amendment  would  establish  is  a  discarded  practice,  which  was  followed  in  the  dark 
ages.  The  unanimity  rule  comes  down  to  us  approved  by  the  experience  and  wisdom 
of  the  centuries  covering  the  most  enlightened  period  of  the  history  of  the  Anglo-Saxon 
race.  From  the  fourteenth  century  it  has  been  a  fundamental  principle  of  the  English 
law,  and  it  has  always  been  a  fundamental  principle  of  American  jurisprudence.  Is  not 
experience  worth  something?  Experience  from  time  immemorial,  that  put  aside  the 
practice  of  allowing  the  verdict  of  a  divided  jury  and  established  in  its  place  as  the 
better  and  sounder  rule,  that  of  requiring  an  unanimous  verdict. 

The  gentleman  from  Staunton  (Mr.  Braxton)  has  read  to  you  the  opinions  of  a 
number  of  judges,  professors,  and  authors  upon  the  subject  in  support  of  his  proposed 
amendment;  and  the  gentleman  from  Fluvanna  (Mr.  Pettit)  has  made  quotations  from 
distinguished  authorities  in  opposition  to  the  amendment;  and  he  might  have  made  his 
citations  to  an  extent  almost  without  limit.  There  are  the  Constitution  of  the  United 
States  and  the  Constitutions  of  the  States,  nearly  all  of  which  provide  expressly  for  the 
preservation  of  the  common  law  jury,  which  carries  with  it  the  unanimity  rule.  This 
method  of  trial  was  certainly  not  incorporated  in  the  Federal  Constitution,  as  it  was  by 
a  separate  article,  without  due  deliberation  and  the  approval  of  the  greatest  lawyers  and 
statesmen  of  this  country.  The  State  Constitutions  were  made  by  men,  who  in  their 
respective  States  were  among  their  ablest  lawyers  and  statesmen.  Fcr  instance,  in  the 
constitutional  conventions  of  Massachusetts  were  men  like  John  Adams,  Daniel  Webster 
and  Rufus  Choate.  In  the  constitutional  conventions  of  Virginia  were  men  like  George 
Mason,  Edmund  Pendleton,  John  Marshall,  James  Madison,  James  Monroe,  Chapman 
Johnson  and  Benjamin  Watkins  Lee.  In  the  constitutional  conventions  of  New  York 
were  men  like  John  Jay,  Chancellor  Kent,  Samuel  J.  Tilden  and  Joseph  H.  Choate;  and 
in  the  constitutional  conventions  of  Pennsylvania  were  men  like  Benjamin  Franklin, 
Thomas  Mifflin,  and  John  Sergeant.  The  common  law  jury  trial  received  their  sanction, 
as  it  does  now,  the  approval  of  the  ablest  and  most  distinguished  lawyers  of  the  present 
day.  What  a  few  historians,  professors,  and  judges  may  say  in  adverse  criticism  of 
the  unanimity  rule  should  not  be  permitted  to  outweigh  the  judgment  of  the  host  of  great 
men  who  have  approved  it  and  its  successful  operation  through  the  centuries.  Would  it 
not  be  wiser  to  continue  the  present  system  than  to  make  the  hazardotis  innovation  pro- 
posed, reducing  the  number  of  jurors  from  twelve  to  practically  five? 

Mr.  Justice  Miller  has  been  cited  as  authority  to  sustain  the  other  side  of  this  ques- 
tion. In  his  article  published  in  the  Amei^ican  Law  Revieio.  he  said,  that,  while  he  fav- 
ored giving  a  number  less  than  twelve,  of  a  jury  of  twelve,  the  right  to  render  a  verdict, 
he  would  not  consent  to  a  less  number  than  eight,  and  he  preftrred  nine.  That  is  his 
statement,  and  yet  his  article  is  referred  to  as  authority  in  support  of  the  proposition 
that  five  jurors  should  be  authorized  to  return  a  verdict. 

Will  this  Convention  endorse  such  a  proposition?  Nowhere  else  in  the  United 
States  do  you  find  five  jurors  authorized  to  render  a  verdict  in  a  court  of  record.  Take 
the  States  mentioned  by  the  gentleman  from  Staunton  (Mr.  Braxton).  In  every  one  of 
them  it  is  a  jury  of  twelve,  with  three-fourths  authorized  to  render  the  verdict;  and 
there  are  only  about  five  States  thus  allowing,  by  their  Constitutions,  a  verdict  from  a 
divided  jury  against  about  forty  States  where  unanimous  verdicts  are  required,  and 
those  five  States  have  tried  the  new  plan  only  a  few  years.  And  it  will  be  noted  that  this 
innovation  began  in  the  western  territories  and  was  not  the  result  of  experience,  but  was 
simply  experimental. 
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Permit  me  to  call  your  attention  to  the  language  of  Sir  William  Blackstone  as  used 
in  his  Commentaries,  written  over  a  hundred  years  ago.  He  said,  "that  the  most  tran- 
scendent privilege  any  subject  can  enjoy  or  wish  for  is  that  he  cannot  be  affected  in  his 
property,  but  by  the  unanimous  consent  of  twelve  of  his  neighbors  and  equals." 

Mr.  Braxton:    Will  the  gentleman  allow  me  to  interrupt  him  for  a  moment? 

Mr.  Quarles:  Certainly. 

Mr.  Braxton:  In  deference  to  the  wish  of  a  large  number  of  members,  Vv^ho  express 
themselves  as  friendly  to  the  abolition  of  the  unanimity  rule,  I  desire  to  modify  the 
amendment  as  I  have  offered  it,  so  as  to  restore  the  jury  to  the  original  number  of 
twelve,  adhering  to  the  rule  of  a  majority  of  two-thirds.    It  will  read  tiien  in  this  way: 

'•Juries  in  civil  cases  shall  consist  of  twelve  men.  A  majority  of  not  less  than  two- 
thirds  of  finy  such  jury  may  render  a  verdict  upon  the  failure  of  the  jury  to  agree  unani- 
mously after  six  hours'  of  deliberation." 

As  I  intend  to  make  that  change,  I  thought  it  but  proper  and  fair  to  the  gentleman 
that  I  should  give  notice  of  it  now. 

Mr.  Richmond:    Will  the  gentleman  yield  for  one  moment? 

Mr.  Quarles:    Yes,  sir. 

Mr.  Richmond:  I  will  ask  the  gentleman  from  Staunton  to  insert  "three  hours" 
instead  of  "six  hours." 

Mr.  Braxton:  That  would  suit  me  very  well,  but  I  do  not  want  to  jeopardize  the 
amendment. 

Mr.  Richmond:  I  do  not  want  to  have  the  jury  take  up  the  whole  day  of  the  court. 
Half  a  day,  it  seems  to  me,  would  be  ample.  If  the  gentleman  will  not  accept  that  sug- 
gestion, I  will  offer  an  amendment  to  that  effect  later  on. 

Mr.  R.  Walton  Moore:  With  the  permission  of  the  gentleman  from  Augusta  (Mr, 
Quarles),  may  we  have  the  amendment  read  again,  because  it  strikes  me  that  the  gen- 
tleman from  Staunton  (Mr.  Braxton)  has  made  changes  in  it  since  this  morning,  and 
we  want  to  know  exactly  how  it  reads. 

Ml*.  Quarles:  I  should  like  to  accommodate  the  gentleman,  but  T  wish  to  finish  my 
remarks,  and  then  the  amended  amendment  may  be  read. 

Coming  down  to  times  more  modern  than  those  in  which  Blackstone  lived,  we  have 
besides  the  authorities  already  cited  against  the  proposed  amendment,  one  of  England's 
ablest  jurists  and  law  writers,  who  died  only  a  few  years  ago.  I  refer  to  Sir  James^ 
Stephens.  He  speaks  from  long  experience  upon  the  bench  with  jury  trials.  He  says 
that  unanimity  in  the  verdict  of  a  jury  is  so  essential  to  trial  by  jury,  that  if  you  abolish 
the  unanimity  rule  you  had  as  well  abolish  the  institution  of  trial  by  jury. 

Now,  one  of  the  reasons  urged  for  the  abolition  of  the  unanimity  rule  is  economy. 
But  we  find  in  the  proposed  amendment  just  Introduced  by  my  colleague  that  we  are  to 
have,  if  it  shall  be  adopted,  a  jury  of  twelve,  the  present  number.  Wliere  is  the  saving 
of  expense  to  come  in  on  this  proposition,  except,  perhaps,  it  will  facilitate  the  finding 
of  verdicts  in  preventing  hung  juries.  But  the  saving  will  be  a  trifle  and  at  the  sacri- 
fice of  justice.  Eight  in  a  jury  of  twelve,  I  believe,  by  the  more  recent  amendment  pro- 
posed, is  the  number  authorized  to  find  a  verdict.  Eight  men  are  empowered  to  render  a 
verdict,  and  four  men  may  dissent  and  think  the  verdict  wrong,  the  fear  possessing,  it 
may  be,  the  intelligence  and  integrity  of  the  jury.  As  remarked  by  the  gentleman  from 
Fluvanna  (Mr:  Pettit)  such  a  verdict  cannot  give  satisfaction  to  either  the  parties  or 
the  public.  The  introduction  of  such  a  principle  into  our  laws  must  produce  unrest  and 
dissatisfaction  among  the  people.  Who  would  feel  as  secure  in  his  right  of  property 
with  such  a  law,  as  he  would,  when  twelve  men  must  find  a  unanimous  verdict,  if  a  ver- 
dict they  find? 

Mr.  Chairman,  the  law  requiring  a  unanimous  verdict  has  received,  I  repeat,  the 
approval  of  the  ages.  This  should  be  enough,  without  citing  further  approval.  But 
Daniel  Webster  is  held  in  so  high  esteem  as  a  lawyer  and  statesman,  I  will  read  to  you 
his  utterances  on  this  subject.  He  said:  "The  trial  by  jury  is  the  popular  teacher  of 
our  system;  the  aegis  of  protection  to  individual  rights,  the  shield  and  defence  against 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


413 


the  encroachments  of  power.  *  =:=  *  i  ^jj^  attached  to  this  mode  of  trial,  and  will 
never  consent  to  give  it  up."  Mr.  Webster  was  speaking  of  a  common  law  jury, — a 
jury  of  twelve,  that  could  only  render  a  unanimous  verdict.  This  amendment,  if  adopted, 
will  be  a  long  stride  towards  the  abolition  of  the  right  of  trial  by  jury.  With  this  step 
taken,  trial  by  jury  might  as  well  be  abolished,  and  it  will  be.  This  mode  of  trial  for 
the  purposes  it  is  used  is  the  best  that  can  be  contrived.  It  is  the  cheapest,  the  quick- 
est, and  the  surest  method  of  doing  justice. 

It  has  been  argued  that  the  unanimity  rule  is  favorable  to  corporations.  Mr.  Chair- 
man, this  can  only  be  in  the  sense  that  it  is  favorable  to  a  righteous  verdict. 

This,  sir,  is  certainly  true,  that  any  step  taken  towards  the  abolition  of  the  jury  sys- 
tem is  in  a  line  favorable  to  corporations  and  trusts.  With  wealth  concentrating  rapidly 
in  the  hands  of  a  few,  and  the  multiplication  of  corporations  and  trusts,  the  necessity 
tor  the  preservation  of  the  right  of  trial  by  jury  for  the  protection  of  the  individual 
citizen  must  be  manifest  to  every  one.  For  the  rights  and  liberties  of  the  individual  are 
far  safer  when  entrusted  to  a  jury  than  to  a  court  of  one  judge.  Assuming  that  a  judgt? 
and  juror  are  equally  upright  and  patriotic,  it  is  easier  to  improperly  influence  one  man 
than  twelve.  And  if  one  juror  is  improperly  controlled,  a  hung  jury  is  preferable  to  a 
wrong  decision  by  the  court.  This  mode  of  trial  the  people  cannot  be  deprived  of  with- 
out having  their  property  rights  imperiled  as  well  as  their  liberties. 

No  one  has  suggested  in  this  debate  that  the  rule  of  unanimity  should  be  abolished 
as  to  criminal  trials;  and  why?  The  answer  is,  because  life  and  liberty  are  better  pro- 
tected with  it.  Then  it  necessarily  follows  that  property  rights  will  be  better  protected 
with  it. 

But  it  is  said  the  doctrine  of  reasonable  doubt  applies  in  criminal  cases,  and  that, 
therefore,  the  unanimity  rule  should  obtain  in  such  cases.  It  is  claimed  that,  if  one  man 
on  a  jury  is  not  satisfied  of  the  guilt  of  the  prisoner  beyond  a  reasonable  doubt,  and, 
therefore,  hangs  the  jury,  it  is  all  right  and  proper  to  do  so.  But  in  a  civil  case  one 
man,  yes,  four  men,  under  the  latest  amendment  proposed,  may  be  of  opinion  that  the 
preponderance  of  evidence  is  not  sufficient  to  justify  the  jury,  by  its  verdict,  in  taking 
the  property  of  the  defendant  away  from  him  and  turning  it  over  to  the  plaintiff,  yet 
it  is  contended  by  those  who  have  spoken  on  the  other  side  of  this  question,  that  the 
judgment  of  the  four  men  should  go  for  naught.  I  fail,  sir,  to  perceive  the  force  of  such 
reasoning.  If  the  unanimity  rule  is  a  good  thing  in  a  criminal  case,  it  is  equally  so  in  a 
•civil  case.    The  principle,  in  both  cases,  is  the  same. 

And  let  me  say,  when  you  cease  to  protect  property,  as  it  ought  to  be  protected,  in 
its  ownership,  dissatisfaction,  anarchy,  violence  and  revolution  will  follow  as  the  inevi- 
table consequences.  I  hope,  sir,  that  the  provision  under  discussion  contained  in  the 
report  of  the  Committee  will  be  adopted. 

Not  only,  as  is  suggested  by  the  gentleman  from  Norfolk  (Mr.  Thorn),  is  the  safety 
of  property  rights  involved  in  this  jury  question,  but  it  often  occurs  that  in  a  civil  suit 
a  man's  character  is  at  stake,  which  should  be  as  dear  to  him  as  his  life.  Should  not 
a  man's  character  be  as  well  protected  as  his  life  or  liberty?  Surely  no  one  will  ques- 
tion. 

One  other  point  made  by  our  opponents  I  will  notice.  It  is  argued  that  inasmuch 
as  the  unanimity  rule  does  not  apply  to  a  court,  that  it  should  not  be  made  to  apply  to  a 
jury;  but  this  argument  is  without  force,  because,  in  the  first  place,  the  application  of 
the  unanimity  rule  to  courts  is  not  practicable,  if  desirable;  and,  in  the  second  place,  a 
court  decides  questions  of  law  as  well  as  of  fact,  while  the  jury  is  confined  to  questions 
of  fact. 

Mr.  Chairman,  I  would  not  destroy,  but  improve  the  jury  system..  I  would  enact 
laws  that  provide  for  impaneling  only  the  intelligent  and  good  citizens  and  give  to 
each  party  to  a  civil  suit  the  right  to  a  reasonable  number  of  peremptory  challenges, 
and  when  this  shall  have  been  done  in  this  Commonwealth,  the  percentage  of  hung 
juries  will  be  much  diminished  and  much  of  the  dissatisfaction  now  shown  against  this 
institution  will  be  removed.  This  is  the  way  to  preserve  trial  by  jury,  which  should 
be  done,  in  every  essential  particular,  to  the  people  of  Virginia.    The  English  people  in 
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the  hundreds  of  years  gone  by  under  monarchial  government  had  and  enjoyed  the  pro- 
tection of  the  right  of  trial  by  jury.  May  not,  as  the  years  shall  come  and  go,  this  great 
Republic  pass  away  and  we,  as  our  ancestors  did,  live  under  a  monarchy?  Indeed,  do 
not  the  imperialistic  tendencies  of  the  present  time  warn  us  against  abolishing  or  weak- 
ening any  of  the  guards  of  liberty  and  property?  Let  us  preserve,  Mr.  Chairman,  this 
venerable  institution  with  its  glorious  history  for  what  it  has  been  and  is,  and  for  what 
it  will  be  to  posterity.  (Applause.) 

The  Committee  rose,  and,  on  motion  of  Mr.  Rohertson,  the  Convention  adjourned 
until  to-morrow,  Saturday,  September  14,  1901,  at  12  o'clock  M. 


SATURDAY,  September  14,  1901. 

The  Convention  met  at  12  o'clock  M. 

Rev.  C.  C.  Cox,  of  Richmond,  offered  the  follov/ing  prayer: 

Almighty  God,  in  whom  we  live  and  move  and  have  our  being,  the  God  of  Abraham 
and  Isaac  and  Jacob,  the  God  of  the  Apostles  and  Prophets,  the  God  and  Father  of  our 
Lord  and  Savior,  Jesus  Christ,  we  acknowledge  Thy  sovereignty.  We  would  crown 
Thee  King  of  kings  and  Lord  of  lords.  There  is  no  power  but  of  Thee.  The  powers  that 
be  are  ordained  of  Thee,  and  whosoever  resisteth  the  power  resisteth  the  ordinance  of 
God. 

We  pray  that  Thou  wilt  give  us  the  proper  attitude  towards  all  those  who  are  in 
authority.  May  we  not  have  the  spirit  of  untoward  criticism,  but  may  we  rather  sym- 
pathize with  them  in  their  arduous  and  delicate  tasks. 

We  have  heard  with  great  sorrow  of  the  death  of  our  beloved  President,  and  we 
pray  that  the  richest  benedictions  of  Heaven  may  rest  upon  this  great  nation.  God^ 
grant  that  the  affairs  of  state  may  move  on  smoothly  and  evenly,  without  let  or 
hindrance.  May  this  great  country  of  ours  not  see  a  great  panic;  may  nothing  be  done 
rashly  or  hastily;  but  we  pray  Thee  that  everything  may  be  so  governed  and  guided 
by  the  Almighty  as  to  work  out  for  His  glory  and  for  the  good  of  this  people. 

And  may  Thy  blessing  rest  upon  him  who  is  soon  to  be  inducted  into  the  office  of 
President.  Grant  that  the  mantle  of  the  dead  man  may  fall  upon  his  shoulders.  Grant 
that  he  may  be  discreet  and  wise.  May  he  be  a  political  patriot  and  not  a  political 
partisan.  And  so,  Oh,  God,  having  these  characteristics,  may  he  make  us  a  wise  and 
useful  President. 

We  thank  Thee  for  the  great  and  good  men  who  have  lived  and  v/rought  and  died 
within  the  bounds  of  the  State  in  which  we  live — great  in  peace  and  in  war;  great  in  the 
realm  of  politics;  great  in  letters. 

We  thank  Thee  for  Thy  kind  Providence  which  has  kept  from  us  so  long  war  and 
pestilence  and  blight.  May  Thy  continued  favor  still  rest  upon  this  great  State.  May  our 
barns  be  filled  with  plenty  and  our  presses  burst  forth  with  new  wine. 

May  Thy  especial  favor  rest  to-day  upon  this  great  body  of  men  here  assembled. 
We  appreciate,  to  some  extent,  their  qualities  of  head  and  heart,  but  how  much  they  need 
wisdom  from  above.  Grant  it  unto  them,  Oh,  Lord,  as  they  endeavor  to  frame  a  Con- 
stitution for  this  people,  and  grant  that  the  law  which  they  shall  thus  frame  may  be 
holy,  just  and  good. 

And  unto  Thee,  the  God  of  nations  and  the  God  of  States,  as  well  as  the  God  of  the 
individual,  be  all  the  glory  and  power,  now  and  forever.  Amen. 

Mr.  Braxton:  Mr.  President,  1  desire  to  present  to  the  Convention  the  following 
preamble  and  resolutions,  prepared  by  the  President  of  this  Convention,  as  a  suitable 
expression  of  the  deep  feeling  and  profound  sympathies  of  this  body: 

Since  the  adjournment  of  the  Convention  on  yesterday,  a  most  afflictive  dispensa- 
tion has  been  visited  by  Divine  Providence  upon  the  American  Republic,  and  to-day  all 
the  people  mourn.  Their  worst  fears  have  been  realized,  and  their  beloved  Chief  Magis- 
trate is  no  more.  President  McKinley  having  been  suddenly  struck  down  by  the  hand  of 
a  cruel  assassin,  an  avowed  enemy  of  all  organized  government,  and  having  borne  his 
sufferings  with  heroic  fortitude  and  Christian  resignation,  has  entered  into  eternal  rest 
and  gone  to  his  reward.  In  the  presence  of  such  an  awful  calamity,  silence  is  more 
eloquent  than  words.    Speech  has  lost  its  power,  and  language  is  altogether  too  poor  to 
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give  expression  to  the  deep  and  swelling  emotions  of  the  heart.  It  becomes  us,  there- 
fore, to  be  still,  to  remember  that  the  Lord  God  omnipotent  reigneth,  and  to  bow  in 
humble  submission  to  His  holy  will: 

Resolved.  That  the  representatives  of  Virginia,  in  Convention  assembled,  speaking 
in  the  name  and  by  the  authority  of  all  her  people,  without  distinction  of  party  or  creed, 
tender  most  respectfully  to  Mrs.  McKinley  their  sincere  and  heartfelt  sympathy  in  this 
sad  hour  of  her  sore  bereavement,  and  send  assurances  to  their  countrymen  every- 
where,  at  home  and  beyond  the  seas,  that  they  participate  in  the  universal  sorrow  and 
feel  most  deeply  the  crushing  weight  of  the  blow  that  has  fallen  upon  our  common 
country. 

Resolved,  That  a  qovy  of  these  proceedings,  signed  by  the  President  and  attested  by 
the  Secretary  of  the  Convention,  be  forwarded  to  Mrs.  McKinley,  and  to  the  Secretary  of 
State  of  the  United  States. 

Resolved,  That  as  a  further  mark  of  respect  to  the  memory  of  the  illustrious  dead, 
the  Convention  do  now  adjourn. 

The  President:    The  question  is  on  agreeing  to  the  resolutions. 

The  resolutions  were  unanimously  agreed  to  and  the  Convention  adjourned  until 
Monday,  September  16,  1901,  at  12  o'clock  M. 


-  MONDAY,  September  16,  1901. 

The  Convention  met  at  12  o'clock  M. 

Prayer  by  Rev.  W.  AV.  Lear,  D.  D.,  of  Richmond. 

Mr.  Daniel:  Mr.  President,  i  beg  leave  to  offer  the  following  resolutions,  which  I 
will  read: 

Resolved,  That  the  President  of  the  Convention  is  requested  to  appoint  a  committee 
of  five  members  of  this  body  to  attend  to-morrow,  in  the  city  of  Washington,  the  services 
in  honor  of  the  late  William  McKinley,  President  of  the  United  States. 

Resolved.  That  a  committee  of  five  be  also  appointed  by  the  President  of  the  Con- 
vention to  make  necessary  arrangements  for  appropriate  services  to  be  held  in  this  hall 
on  Thursday,  the  19th  instant,  the  day  of  the  late  President's  funeral. 

On  motion  of  ]\Ir.  Green,  the  Convention  resolved  itself  into  Committee  of  the 
Whole  upon  the  further  consideration  of  the  report  of  Committee  on  Preamble  and  Bill 
of  Rights,  Mr.  Turnbull  in  the  chair. 

The  Chairman:  The  question  before  the  Committee  for  consideration  is  the 
eleventh  section  of  the  Bill  of  Rights.  The  gentleman  from  Augusta  (Mr.  Braxton) 
offered  an  amendment  to  that  section,  to  which  the  gentleman  from  Charlotte  (Mr.  Eg- 
gleston)  proposed  an  amendment  in  the  nature  of  a  substitute.  The  question  is  on 
agreeing  to  the  substitute. 

Mr.  Braxton:  I  offer  an  amendment  to  the  substitute.  It  is  a  modification  of  the 
original  amendment,  which  I  make  in  deference  to  the  wishes  of  a  number  of  gentle- 
men who  have  indicated  to  me  their  desire  to  support  it  in  its  modified  form. 

The  Secretary:  It  is  proposed  to  strike  out  section  11  as  reported  by  the  Com- 
mittee and  insert  in  lieu  thereof  the  following: 

Section  11.  That  in  controversies  respecting  property  and  in  suits  between  man  and 
man,  trial  by  jury  is  preferable  to  any  other  and  ought  to  be  held  sacred.  Juries  in 
civil  cases  shall  consist  of  twelve  men,  thotigh  the  General  Assembly  may,  by  law,  pro- 
vide for  a  smaller  number  by  consent  of  both  parties.  A  majority  of  not  less  than  three- 
fourths  of  any  civil  jury  may  render  a  verdict  upon  the  failtire  of  the  jury  to  agree 
unanimously  after  three  hours  of  deliberation. 

Mr.  Robertson:  Mr.  Chairman,  if  I  can  get  the  attention  of  the  Convention  for  a 
few  moments  I  should  like  to  say  a  few  words  upon  the  amendment  pending  before  the 
Committee. 
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I  do  not  intend  to  make  any  set  speech  with  reference  to  this  matter,  because  there 
are  other  gentlemen  here  who  have  given  the  subject  a  great  deal  more  study  than  I 
have,  but  I  do  think,  as  this  is  a  question  of  great  importance  and  especially  of  interest 
to  the  members  of  the  bar,  that  those  of  us  who  have  any  convictions  on  the  subject 
and  who  have  given  the  matter  any  thought,  should  present  their  views  briefly  to  this 
Committee. 

There  has  been,  if  I  may  be  allowed  to-  say  so,  some  tendency  on  the  part  of  some 
people  to  criticize  members  of  this  Committee  for  talking  about  these  important  mat- 
ters. Now,  it  does  seem  to  me  that  there  can  be  no  more  important  subject  than  the 
question  of  jury  trials,  and  that  we  are  at  least  entitled  to  a  patient  hearing,  so  that 
the  Committee  may  arrive  at  the  best  conclusion.  It  is  not  an  easy  matter  to  decide 
upon  what  is  the  best  course  to  pursue  with  reference  to  trials  by  juries  in  civil  cases  in 
this  Commonwealth.  It  is  certainly  not  a  matter  that  ought  to  be  decided  simply  by 
prejudice  or  by  feeling  either  one  way  or  the  other. 

To  my  mind,  Mr.  Chairman,  this  is  simply  a  practical  business  question,  and  that 
is  all  it  is.  Our  courts  are  organized,  so  far  as  civil  business  goes,  for  the  purpose  of 
:settling  controversies  between  man  and  man.  Their  object,  the  manner  in  which  they 
are  conducted,  and  everything  connected  with  them  are  largely  of  a  simple  business 
nature. 

Nov/,  I  do  not  propose,  as  some  gentlemen  have  done,  to  discuss  this  matter  as 
if  it  were  a  political  question,  or  to  appeal  to  the  fathers  about  the  matter  and  talk 
about  this,  that,  or  the  other  great  statesman  in  the  past  having  said  that  jury  trials  are 
sacred.  I  do  not  believe  anybody  within  the  sound  of  my  voice,  I  do  not  believe  any- 
body in  Virginia  is  disposed  to  criticize  those  great  men  who  framed  the  Constitution 
and  who  put  that  language  into  the  Bill  of  Rights;  and  those  of  us  who  believe  that  to- 
day the  changes  of  modern  society  require  changes  in  the  jury  system,  in  no  sense  want 
to  be  considered  as  critics  of  those  great  men  of  the  past.  Those  men  have  to  be  looked 
upon  in  connection  with  the  condition  of  things  that  surrounded  them  at  the  time  when 
they  lived.  This  had  not  become  a  great  commercial  nation  when  that  Bill  of  Rights 
was  prepared.  We  at  that  time  were  just  separating  from  the  mother  country.  We 
were  an  agricultural  people.  Our  life  was  simple  to  the  last  degree;  and  the  questions 
that  confront  us  here  to-day  did  not  for  a  moment  occur  to  the  men  who  penned  those 
words. 

Now,  I  say  it  is  certainly  a  question  worth  considering,  it  is  not  one  that  ought  to 
be  brushed  aside  as  a  matter  of  course,  whether  we  have  not  had  this  unanimity  in  ver- 
dicts or  juries  long  enough;  whether  the  best  interests  of  our  State  do  not  d.emand  that 
we  shall  look  at  the  course  of  modern  thought  on  this  subject  and  look  at  it  in  a  prac- 
tical, business-like,  and  sensible  manner,  and  see  whether  it  will  not  be  for  the  interests 
of  this  Commonwealth  for  us  to  depart  from  that  language,  which  is  certainly  an 
anomaly,  however  it  arose. 

As  has  been  said  by  the  gentleman  who  introduced  the  first  resolution  on  this  sub- 
ject, our  jury  is  the  only  tribunal  of  which  a  unanimous  verdict  is  required.  I  certainly 
know  of  no  such  body  in  the  past,  no  court  or  tribunal  of  any  kind,  in  which  a  unanimous 
agreement  of  the  people  who  constitute  it  or  who  take  part  in  the  proceeding  has  been 
required.  It  is  not  required  certainly  in  legislative  proceedings.  It  is  not  required  any- 
where in  this  county  or  in  any  other  country  that  I  know  of,  where  judges  try  cases, 
that  they  shall  be  unanimous.  In  its  nature  it  is  an  anomaly;  and,  I  say,  without  fear 
of  contradiction,  that  in  a  question  of  any  import,  about  which  there  can  be  any  differ- 
ence, and  about  which  there  is  a  conflict  of  evidenqe,  as  it  would  be  if  men  were  not 
sworn  on  a  jury,  you  can  pick  up  twelve  men  anywhere,  and  the  chances  would  probably 
be  one  out  of  many  millions  that  those  twelve  men  would  agree. 

When  the  jury  does  agree  in  my  opinion  it  is  generally  not  a  real  agreement.  I 
believe  people  who  have  studied  the  workings  of  the  human  mind,  who  have  looked  at 
human  nature  as  it  is,  will  concur  with  me  in  saying  that  when  a  jury  does  agree  upon 
a  unanimous  verdict,  it  is  generally  because  there  are  certain  controlling  minds  upon 
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the  jury  who  have  practically  forced  the  others  to  follow  them.  Verdicts  of  juries  are 
compromises.    Now,  I  say  that  much  on  the  general  principle  of  the  matter. 

What  is  the  practical  workings  of  the  unanimous  verdict  in  civil  cases?  I  think 
there  can  be  but  one  opinion  about  it.  It  has  been  said  here  by  the  distinguished  gen- 
tleman from  Fluvanna  (Mr.  Pettit),  for  whom  I  have  the  very  highest  regard,  that  he 
has  never  known  of  more  than  one  mistrial  or  hung  jury  ia  his  county.  I  understood 
him  to  say  that.  The  county  of  Fluvanna  must  be  one  of  the  most  remarkable  counties 
in  the  State  of  Virginia,  if  that  is  the  case.  It  must  be  one  of  the  most  remarkable 
places  on  the  face  of  God's  earth.  I  had  always  understood  that  that  county  was  cele- 
birated  for  the  large  number  of  persimmons  and  'coons  it  had  in  it,  but  it  seems  that  it 
now  has  the  distinction  of  being  a  county  where  twelve  men  can  always  be  impaneled  in 
any  case  and  will  always  agree,  with  one  exception. 

I  do  not  believe  that  would  be  the  testimony  of  most  of  the  lawyers  in  this  body.  Out 
iii  my  country  I  know  that  a  large  percentage  of  the  cases  result  in  mistrial.  It  is  a 
serious  impediment  to  the  administration  of  justice,  and  no  good  is  accomplished  by  our 
continually  insisting  that  the  twelve  men  have  to  agree. 

Frequently  it  is  the  case  that  one  man  on  the  jury  will  do  what  my  friend  from  Page 
(Mr.  Parks)  mentioned  the  other  day;  he  will  hang  a  jury  where  the  whole  question  is 
either  the  amount  of  dam^ages  or,  in  a  criminal  case,  the  amount  of  punishment.  The 
case  mentioned  by  the  gentleman  from  Page  was  one  of  the  most  striking  instances  of 
which  I  ever  heard,  where  a  jiuy  hung  itself  on  the  simple  question  as  to  how  mtich 
punishment  it  should  put  tipon  a  man.  I  accept  the  estimate  made  by  the  gentleman  from 
Staunton  i^lv.  Braxton),  which  he  gathered  from  a  large  number  of  the  authorities  who 
have  looked  into  this  .matter,  that  at  least  one-fourth  of  the  trials  in  our  civil  tribunals 
result  in  mistrials  either  once  or  twice. 

Xow.  ought  we  permit  that  sort  of  thing  to  continue  because  people  in  the  past  in- 
sisted upon  it.  when  there  cannot  be  anything  in  the  nature  of  things  especially  valuable 
in  the  conctirrence  of  twelve  men's  minds?  I  do  not  see  to  save  my  life  why  they  should 
represent  the  truth  any  more  than  any  other  number,  and  when  we  look  at  the  incon- 
veniences of  it,  when  we  look  at  the  object  of  our  courts,  and  how  that  object  is  frus- 
trated to  that  extent,  it  does  seem  to  me  that  we  ought  to  look  this  thing  squarely  in  the 
face  and  not  turn  our  faces  to  the  past  and  say,  "Having  had  this  thing  all  the  time,  we 
will  retain  it." 

As  I  remarked  in  opening,  the  object  of  a  court  is  to  settle  controversies  between  man 
and  man.  What  in  the  nattire  of  things  can  be  more  important  than  to  have  that  done  as 
speedily  and  as  inexpensively  as  possible?  People  lose  their  respect  for  the  courts  on  ac- 
count of  the  terrible  delays  and  the  amount  of  costs  to  which  they  are  subjected  in  getting 
justice  at  their  hands.  The  very  tribunal  that  is  called  upon  to  settle  a  difficulty  which 
the  parties  themselves  cannot  settle  out  of  court,  comes  in  and  says  "we  cannot  settle  it." 
Is  it  not  illogical  right  on  its  face,  that  the  A'ery  tribunal  which  is  organized  and  con- 
stituted for  the  purpose  of  deciding  a  dispute  has  to  admit  that  it  cannot  decide  it? 

I  myself  must  state  that  I  am  not,  for  the  present  certainly,  in  favor  of  doing  away 
with  trial  by  jury  of  civil  cases,  though  I  think  it  has  been  given  a  good  many  encomiums 
that  it  does  not  deserve.  I  have  to  admit  that.  But  taking  the  standpoint  of  gentlemen 
here  who  want  to  maintain  jtiry  trials,  it  does  seem  to  me  that  they  ought  to  listen  to  this 
trend  of  modern  thought,  because  if  they  do  not  do  so.  in  my  opinion,  the  people  are  going 
to  get  so  disgusted  with  it  and  get  so  down  on  jury  trials  that  they  will  do  away  with 
them  absolutely. 

It  is  very  easy  to  be  eloquent  on  this  subject  and  to  appeal  to  the  people  in  the  past. 
This  is  a  business  age.  A  large  proportion  of  the  suits  that  come  into  our  civil  courts 
nowadays  are  suits  simply  involving  the  question  whether  one  man  owes  another  man 
money  or  not.  The  people  want,  the  question  settled.  The  plaintiff  wants  it  settled  as 
soon  as  he  can  get  it  settled,  so  that  he  can  get  a  judgment  against  the  defendant  and 
collect  his  money.  In  nine  cases  out  of  ten  the  defendant,  if  he  has  any  property  and 
knows  that  he  will  have  to  pay  a  judgment  if  it  is  rendered  against  him.  wants  to  get  rid 
27 — Const.  Debs. 
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of  the  litigation  so  that  he  can  go  home  and  attend  to  his  business.  And  yet  people  are 
forced  frequently  to  come  into  court  time  after  time,  if  there  is  any  complication  about, 
the  case,  because  the  jury  say,  "We  cannot  agree." 

Now,  I  am  perfectly  frank  to  admit  that  it  is  not  always  the  fault  of  the  jury  that 
they  cannot  agree.  Under  our  system  of  giving  instructions  to  juries  I  think  very  often 
it  is  a  matter  that  ought  to  be  laid  at  the  door  of  the  judge  rather  than  at  the  door  of  the 
jury,  because  in  my  experience  the  hypothetical  instructions  that  we  give  to  juries  act  as 
obstructions  rather  than  instructions.  The  judge  gives  the  law  as  presented  by  each  side 
and  leaves  out  all  the  law  that  connects  the  two,  and  very  often  the  jury  do  not  under- 
stand the  instructions  and  cannot  agree.  But  that  is  something  we  cannot  change.  We 
are  never  going  to  have  perfect  judges  in  Virginia,  I  do  not  care  what  system  the  Com- 
mittee on  the  Judiciary  may  recommend  the  Convention  to  adopt.  We  are  going  to  have 
some  good  judges  and  some  poor  ones  to  the  end  of  time.  If  we  are  going  to  keep  the 
system  of  judge  and  jury  in  civil  cases  we  ought  to  try  to  make  it  as  effective  as  possible, 
and  to  make  it  do  business  as  speedily  as  possible. 

I  do  not  care  to  trespass  on  the  time  of  the  Committee  further.  I  did  not  come  here 
this  "morning  prepared  to  make  a  speech,  but  I  simply  wanted  to  state  to  the  Committee 
what  are  my  general  views  about  this  matter.  I  hope  very  much  it  will  be  discussed  by 
members  of  our  bar  here,  who  have  had  a  wider  experience  than  I  have,  because  it  does, 
seem  to  me  that  we  ought  not  to  allow  this  matter  to  be  decided  by  simply  appealing  to 
the  past,  under  circumstances  where  any  man  who  says  anything  against  the  jury  as  it 
has  existed  in  the  past  is  supposed  to  be  attacking  our  forefathers  for  what  they  have 
done.  It  is  simply  a  matter  for  the  business  community  to  decide  in  a  business-like  man- 
ner. 

Mr.  Daniel:  Mr.  Chairman,  I  have  heard  the  remarks  of  the  delegate  from  Roanoke 
(Mr.  Robertson)  with  great  interest  and  respect,  but  he  has  not  convinced  me,  notwith- 
standing his  great  experience  and  knowledge,  that  it  would  be  wise  for  the  Convention 
to  do  anything  to  impair  the  accustomed  operation  of  the  jury  of  twelve  in  civil  causes. 
While  civil  causes  differ  in  their  nature  from  criminal  causes,  they  are  often  just  as  im- 
portant, involving  vast  sums  of  money,  titles  to  property,  and  involving  also  the  charac- 
ter of  men. 

It  is  true  that  this  is  a  business  age,  but  the  nature  of  mankind  has  not  changed 
in  this  age  from  its  nature  in  all  ages.  There  can  be  made  no  perfect  system  by  man. 
There  is  none  perfect,  no,  not  one.  But  the  experience  of  ages  and  the  customs  of  the 
people  have  endeared  the  jury  of  twelve  to  them,  and  no  good  reason  has  been  assigned, 
in  my  judgment,  why  it  should  be  altered  or  changed. 

It  is  true  there  are  many  mistrials  with  juries  in  civil  cases,  but  are  there  not  many 
misadventures  and  just  as  many,  if  not  more,  in  all  the  concerns  of  human  life?  The 
percentage  of  those  things  which  go  according  to  nice  theory  and  in  exact  operation  :'s 
small,  whether  you  consider  mechanical  arrangements  or  whether  you  consider  the  in- 
stitutions of  men.  To  require  a  jury,  the  whole  twelve,  to  agree  makes  every  member  j 
thereof  a  sedate  judge,  and  requires  attention  from  every  other  member  thereof  to  any 
opinion  or  suggestion  which  may  be  made  by  one  of  his  colleagues. 

The  fact  that  there  may  be  a  mistrial  to-day  or  a  mistrial  to-morrov\^  tends  to  in-  , 
doctrinate  the  litigants  with  the  idea  of  compromise,  and  in  complicated  cases,  where  ij 
the  exact  equity  or  justice  between  men  can  never  be  measured  by  nice  balances,  and 
must  in  the  end  be  a  mere  matter  of  opinion,  the  fact  that  there  may  be  a  mistrial  and  j 
another  mistrial  tends  only  to  conduce  into  their  minds  and  into  the  minds  of  their  || 
lawyers  the  propriety  and  advisability  of  settling  the  cause  without  continuing  to  liti-  ' 
gate,  a  beneficial  and  most  wholesome  influence  which  would  be  impaired  just  to  the 
extent  that  the  jury  was  differentiated  from  the  old-fashioned  jury  of  twelve. 

I  do  not  care,  Mr.  Chairman,  to  enter  elaborately  into  this  debate;  my  occupations 
in  other  matters  have  been  such  that  I  could  not  give  it  that  attention  I  would  desire, 
but  my  experience  as  a  practitioner  of  law  for  many  years  and  my  observations  of  and 
reflections  upon  the  institutions  of  our  country  alike  emphasize  the  opinion  in  my  mind 
that  it  is  wisest  and  best  to  preserve  the  jury  as  it  is. 
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We  have  upon  our  statute  books  a  law  providing  that  a  jury  of  seven  may  by  consent 
of  the  parties  try  their  causes.  1  understand  that  in  one  large  section  of  the  State  this 
has  become,  through  the  consent  of  the  parties  and  by  the  operations  of  their  own  minds 
and  plans,  commonly,  if  not  generally,  adopted,  but  whenever  you  commence  to  take 
away  the  entire  concurrence  of  the  jury  in  the  verdict  rendered,  you  impair  to  a  certain 
degree  the  efficiency  and  the  independent  operations  of  the  mind,  not  only  of  one,  but  of 
each  member  of  tliat  jury,  who  cannot  confide  or  look  to  the  collateral  support,  or  re- 
spect in  the  degree  that  he  sliould,  the  collateral  difference,  of  one  or  some  of  them. 
Whatever  number  there  may  be  when  a  case  is  carried  to  law,  should  be  required  to 
concur,  and  I  could  not  with  my  sentiments  vote  for  any  change  in  the  established  jury 
which  we  now  possess. 

Mr.  W.  A.  Anderson:  Mr.  Chairman,  I  was  not  present  on  Friday,  and  I  do  not 
know  that  I  understand  exactly  the  status  of  this  question.  My  impression  is  that  the 
question  before  the  Committee  is  on  the  modified  amendment  offered  by  the  gentleman 
from  Staunton  (Mr.  Braxton)  to  the  eleventh  section  of  the  Committee's  report.  I  do 
not  know  whether  the  gentleman  from  Staunton  has  withdrawn  his  original  proposition, 
or  whether  the  amendment  now  pending  is  an  amendment  to  his  original  proposition.  I 
understood  him  to  say  that  it  was  an  amendment  to  the  proposition  pending,  and  that 
that  was  an  amendment  offered  by  the  gentleman  from  Charlotte  to  the  eleventh  sec- 
tion of  the  Bill  of  Rights,  as  reported  by  the  Committee.  It  is  important  that  I  should 
know  exactly  what  the  status  is  so  that  I  may  understand  whether  a  proposition  which  I 
desire  to  offer  is  now  in  order. 

When  it  shall  be  in  order  I  desire  to  offer  as  a  substitute  for  the  amendment  pro- 
posed by  the  gentleman  from  Staunton  and  as  a  substitute  also  for  the  amendment  of- 
fered by  the  gentleman  from  Charlotte,  the  following  amendment,  to  come  in  by  way 
of  an  addendum  to  section  eleven. 

A  majority  of  not  less  than  three-fourths  of  any  civil  jury  may  render  a  verdict  upon 
failure  of  the  jury  to  agree  unanimously  after  three  hours  of  deliberation. 

My  amendment,  if  adopted  by  the  Committee,  will  leave  the  question  as  to  the  num- 
ber of  the  jury  in  civil  cases  precisely  as  it  will  stand  if  the  Committee's  report  is  adopted 
without  amendment.  It  does  not  prescribe  that  there  shall  be  a  jury  of  less  than  twelve. 
It  does  not  prescribe  that  there  shall  be  a  jury  of  seven.  It  merely  empowers  the  repre- 
sentatives of  the  people  in  the  General  Assembly,  if  the  future  experience  and  observation 
of  intelligent  delegates  and  senators  shall  satisfy  them  that  the  interests  of  justice  and  of 
the  Commonwealth  will  be  promoted  by  reducing  the  number  of  jurors  from  twelve  ta 
seven,  to  accomplish  that  result  by  legislation. 

Mr.  Chairman,  I  do  not  propose  to  consume  the  time  of  the  Convention  in  discussing 
the  merits  of  the  proposition  advocated  by  the  gentleman  from  Augusta  (Mr.  Braxton) 
in  respect  to  the  unanimity  of  jury  verdicts.  The  arguments  which  he  and  the  distin- 
guished member  from  Roanoke  (Mr.  Robertson)  have  submitted  to  the  Convention,  it 
seems  to  me  are  absolutely  conclusive  of  that  question,  regarding  it  from  the  priori  posi- 
tion from  which  they  discussed  the  proposition. 

Now,  sir,  as  I  am  informed,  that  principle  and  a  more  radical  principle  than  that  has 
been  adopted  in  a  number  of  States  of  this  Union.  The  State  of  Missouri,  a  progressive 
and  yet  one  of  the  most  conservative  Commonwealths  in  the  American  Union,  recently 
enacted  an  amendment  to  its  Constitution  for  the  purpose  of  empowering  the  General 
Assembly  to  sanction  majority  verdicts  in  civil  cases.  And  an  eminent  practicing  lawyer 
of  that  State,  well  knov/n  to  me,  a  man  in  whose  judgment  upon  such  a  question  I  would 
place  implicit  reliance,  because  he  is  a  man  of  the  very  highest  talent  and  of  the  widest 
opportunities  for  observation,  has  written  to  me  lately  and  urged  upon  me  to  advocate 
such  a  proposition  as  an  amendment  to  the  present  Constitution  of  this  State. 

He  tells  me  that  such  a  thing  as  a  hung  jury  has  been  unknown  in  the  portion  of 
Missouri  in  which  he  practices,  and  he  practic(is  in  Kansas  City  and  in  some  of  the  largest 
commercial  communities  of  that  State    He  says  that  a  hung  jury  is  unknown  and  that  a 
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majority  verdict  is  extremely  rare.  That,  sir,  is  the  lesson  of  the  experience  of  every  one 
of  the  Commonwealths  of  the  Union  that  have  tried  this  reform. 

The  testimony  of  these  communities  comes  to  us  without  dissent,  that  this  change  of 
the  common  law  has  promoted  the  ends  of  justice,  has  facilitated  the  rightful  decision  of 
causes,  and  has  largely  reduced  the  expenses  of  litigation. 

I  trust,  sir,  that  for  the  reasons  so  strongly  presented  by  the  gentleman  from  Augusta 
and  the  gentleman  from  Roanoke  and  other  gentlemen  who  have  advocated  the  abolition 
of  unanimous  verdicts  in  civil  cases,  the  proposed  amendment  will  be  adopted.  If  it  is 
adopted,  sir,  it  will  leave  to  the  Legislature  the  power  to  establish  juries  of  less  than 
twelve  and  not  less  than  seven. 

Upon  that  point,  sir,  I  hope  I  may  be  pardoned  for  saying  a  word  to  this  Convention 
based  upon  twenty-five  years'  experience  as  to  the  actual  working  of  juries  of  seven.  In 
five  counties  of  that  circuit  of  the  Thirteenth  Judicial  Circuit  of  this  State  now  for  more 
than  twenty-five  years  in  the  county  of  Rockingham,  the  remaining  county  in  the  circuit 
almost  from  the  time  it  came  into  the  circuit,  we  have  had  juries  of  seven  in  civil  cases, 
and  it  has  been  brought  about  under  an  act  of  assembly  which,  if  my  memory  does  not 
mislead  me,  met  the  earnest  support  of  the  gentleman  from  Campbell  (Mr.  Daniel),  with 
whom  I  had  the  honor  to  serve  in  the  Legislature  which  embodied  this  provision  in  the 
law  of  the  State. 

It  was  an  experiment  then,  Mr.  Chairman.  It  was  an  experiment  which  met  the 
approval  of  that  great  jurist  who  for  more  than  twenty  years  was  the  judge  of  the  Thir- 
teenth Judicial  Circuit,  Judge  William  McLaughlin,  and  under  his  leadership  and  by  his 
counsel  the  bar  of  that  circuit,  county  after  county,  unanimously  agreed  that  juries  of 
seven  should  be  empaneled  to  try  all  civil  cases.  They  reserved  the  right  still  to  call  for 
special  juries,  which  were  juries  of  twelve,  and  some  of  the  counsel  in  litigation  in  which 
corporations,  chiefly  railroads,  were  interested,  usually,  I  think,  have  sometimes  demanded 
juries  of  tv/elve,  which  have  been  generally,  or  certainly  in  many  cases,  special  juries. 

But,  sir,  I  respectfully  submit  to  the  Convention  that  it  would  be  impossible  to  fur- 
nish stronger  evidence  of  the  expediency  and  the  wisdom  of  this  course,  not  in  the  in- 
terest of  economy,  because  that  was  not  the  consideration  which  prompted  this  change, 
but  in  the  interest  of  the  efficient  administration  of  justice,  than  the  simple  statement  of 
the  fact  that  for  twenty-five  years  in  five  counties  of  the  State,  by  the  unanimous  consent 
of  every  lawyer  practicing  at  those  bars  and  by  the  consent  of  their  clients  also,  juries  of 
.seven  have  been  adopted  for  the  trial  of  civil  cases. 

Mr.  George  K.  Anderson:  Mr.  Chairman  and  gentlemen  of  the  Committee,  it  is  with 
extreme  reluctance  that  I  undertake  to  say  anything  upon  this  subject.  I  have  an  in- 
disposition for  public  speaking,  anyhow,  and  I  know  that  the  patience  of  this  Committee 
has  been  sorely  tried  by  the  amount  of  debate  v/hich  has  been  indulged  in  upon  this  sub- 
ject. But  my  observation,  my  limited  experience  and  my  investigation  of  this  subject 
Ihave  led  me  to  conclusions  so  diametrically  opposed  to  those  reached  by  my  learned 
friend  from  Rockbridge  (Mr.  W.  A.  Andjerson)  that  I  feel  obliged  to  give  the  Committee 
the  benefit  of  those  observations,  whether  they  shall  be  worth  anything  to  you  or  not. 

"We  have  changed  horses  in  the  middle  of  the  stream  so  often,  sir,  since  we  started 
out  with  section  11,  that  it  is  with  difficulty  gentlemen  know  where  they  stand,  or  what 
steed  they  are  trying  to  ride.  As  I  understand  the  question  now  before  the  Committee, 
it  is  this,  that  the  report  of  the  majority  shall  stand,  and  that  there  shall  be  added  to  it 
ivords  to  this  effect,  that  three-fourths  of  the  jury  after  three  hours'  deliberation 
<whether  that  jury  be  fixed  by  the  Legislature  at  seven  or  a  greater  number  up  to 
twelve)  may  bring  in  a  verdict. 

I  will  state  my  position  upon  this  matter,  sir,  and  I  have  been  led  to  it  by  the  most 
-careful  consideration  I  am  capable  of  giving  it.  It  is  to  preserve  the  jury  of  twelve  and 
±o  preserve  unanimity.  But  if  there  is  to  be  a  sacrifice,  sacrifice  number  and  stick  to 
the  unanimity  rule.    That  is  the  position  I  maintain  here. 

But,  I  say,  sir,  that  these  gentlemen  have  produced  no  good  and  adequate  reason 
lor  reducing  the  number  of  jurors.  I  admit  that  there  is  no  magic  in  the  number  of 
twelve,  but  it  is  not  magic  that  we  are  dealing  with.    Twelve  men  have  been  known 
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time  out  of  mind  to  represent,  in  the  minds  of  the  public,  that  tribunal  to  which  the 
lives  and  liberties  of  the  people  have  always  been  submitted.  There  is  no  great  demand 
from  the  public,  so  far  as  I  have  been  able  to  hear,  for  any  change  in  the  number.  There 
is  some  talk  of  a  reduction  of  expenses,  but  as  the  matter  now  stands,  it  seems  in  all 
probability  we  shall  have  twelve  jurors  at  any  rate,  and  a  majority,  or  a  three-fourths 
verdict  is  the  worst  we  may  expect. 

Something  has  been  said  in  reference  to  the  burden  of  jury  service  and  in  favor  of 
reducing  the  number,  i  know  that  in  cities  and  towns  there  is  some  complaint  of  the 
great  burden  of  the  jury  service  on  behalf  of  the  people,  but  I  wish  to  tell  you  that  in  the 
rural  districts  in  this  State  the  men  who  serve  on  juries  regard  it  as  one  of  the  highest 
privileges  that  they  have.  They  regard  it  as  a  privilege  which  they  would  not  give  up 
under  any  circumstances;  and  while  I  have  known  some  men  who  wanted  to  serve  on 
juries  for  reasons  which  were  not  commendable,  still  I  say  that  most  men  in  the  Com- 
monwealth regard  it  as  a  high  privilege  to  serve  upon  a  jury  and  one  which  they  would 
not  like  to  have  curtailed. 

Why  should  we  have  twelve  jurors?  Let  me  make  a  suggestion  to  the  gentlemen 
of  this  Committee.  The  Federal  courts  have  twelve.  The  Constitution  of  the  United 
States  guarantees  twelve  in  a  Federal  court,  and  you  cannot  have  less.  1  do  not  care 
what  you  put  in  this  Constitution.  A  jury  of  twelve  men  and  a  unanimous  verdict  are 
guaranteed  in  the  Federal  courts. 

It  might  suit  gentlemen  who  live  in  the  city  of  Richmond,  or  in  the  city  of  Har- 
risonburg, or  in  the  city  of  Lynchburg  or  Abingdon,  and  where  Federal  courts  sit,  to 
have  their  cases  removed  to  the  Federal  court,  but  it  does  not  suit  ninety  per  cent,  of  the 
lawyers  and  litigants  of  this  Commonwealth  to  have  motions  made  to  remove  causes  to 
Federal  courts. 

What  will  be  the  result  if  you  have  less  than  a  tmanimous  verdict?  Whenever  you 
bring  a  case  against  a  foreign  corporation,  instead  of  having  that  case  tried  upon  your 
own  soil,  surrounded  by  your  own  friends,  you  will  have  the  case  removed  to  a  Federal 
court.  Some  gentleman  suggests  to  me  that  the  foreign  corporation  would  do  that  any- 
how. There  has  been  but  one  case  in  my  recollection  within  ten  years  that  was  removed 
from  otir  county  to  the  Federal  cotirt,  and  a  number  of  the  corporations  operating  in 
Alleghany  county  are  foreign  corporations.  We  have  the  trials  right  there  at  home,  in- 
stead of  being  dragged  with  our  witnesses  a  hundred  miles  to  a  Federal  court. 

Let  us  have  twelve  men  in  our  own  court,  twelve  men  of  our  own  county,  and  let 
them  say  whether  or  not  the  defendant's  money  shall  be  taken  and  given  to  the  plaintiff, 
or  vice  versa.  There  is  no  good  reason,  so  far  as  I  have  been  able  to  hear,  why  the  change 
proposed  should  be  made. 

Now,  sir,  a  good  deal  has  been  said  about  what  has  been  done  in  the  courts  at  large 
with  reference  to  these  matters.  My  friend  from  Statmton  suggested  that  British  India, 
a  dependent  of  Great  Britain,  has  changed  her  jury  system.  Will  he  tell  this  Committee 
why  it  is  that  a  jury  of  twelve  is  gtiaranteed  to  a  man  who  lives  on  British  soil  in  the 
island  of  Great  Britain  and  a  less  number  than  that  in  British  India?  I  do  not  know  why 
it  has  been  done,  but  England  has  been  known  to  dictate  a  different  policy  to  her  colonies 
from  that  enjoyed  by  her  own  people.  Hundreds  of  years  ago  Charles  the  Second  sent 
an  edict  to  Williamsburg  requiring  all  elections  for  the  House  of  Burgesses  to  be  by  free- 
holders, when  such  a  thing  did  not  obtain  in  England. 

I  say,  Mr.  Chairman  and  gentleman  of  the  Committee,  we  broke  avray  from  England 
one  hundred  and  twenty-five  years  ago,  and  it  is  no  argtiment  to  my  mind  to  say  that  the 
law  which  England  dictates  to  her  dependencies  ought  now  to  be  applied  to  Virginians 
and  their  rights.    I  see  no  reason  in  that. 

In  our  own  cotmtry  there  are  only  thirteen  States  in  all  this  Union  that  have  adopted 
less  than  twelve  jurors  even  in  justices'  courts.  Only  one  State  has  less  than  twelve  in 
civil  cases  in  the  superior  court,  and  that  one  is  Utah,  the  last  State  that  came  into  the 
Union,  which  provides  for  a  jury  of  eight  with  a  two-thirds  majority  verdict. 

My  friend  from  Rockbridge  (Mr.  W.  A.  Anderson)  refers  to  Missouri.  I,  of  course, 
take  what  he  says  as  true,  but  the  constitutions  of  1S94,  as  compiled  for  the  New  York 
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■Constitutional  Convention,  do  not  contain  any  reference  to  a  change  in  that  respect.  I 
sent  to  the  Secretary  of  the  State  for  a  copy  of  the  Constitution  of  Missouri,  and  he  sent 
me  the  same  copy  that  is  in  this  compilation,  and  it  shows  nothing  whatever  about  any 
change  of  the  Constitution  of  that  State  in  reference  to  juries. 

However  that  may  be,  there  are  only  thirteen  States,  so  far  as  I  know,  that  have 
■adopted  less  than  twelve  jurors.  As  far  as  my  investigations  go,  those  States  are  Colo- 
rado, Georgia,  Illinois,  Iowa,  Michigan,  Missouri,  Montana,  Nebraska,  North  Dakota, 
South  Dakota,  Washington,  West  Virginia,  and  Wyoming.  They  allow  less  than  twelve 
in  justices'  courts  only.  Utah  provides  for  eight  in  a  civil  court  of  record  and  four  in  a 
Justice's  court. 

Eleven  of  these  States  now  leave  the  whole  matter  to  the  Legislature  as  to  whether 
there  shall  be  even  less  than  twelve  jurors  in  justices'  courts.  The  legislatures  of  Michi- 
gan, Colorado,  and  Wyoming,  having  the  right  to  say  that  there  shall  be  less  than  twelve, 
liave  said  that  there  shall  be  twelve  in  all  cases.    That  is  the  "trent  of  modern  thought/' 

There  have  been  six  conventions  of  people  of  Virginia.  Three  of  them  probably,  like 
Hip  Van  Winkle's  drink,  ought  not  to  be  counted,  but  there  have  been  three  of  them,  cer- 
tainly, that  deserve  the  respect  and  admiration  of  every  Virginian,  and  in  not  a  single 
one  of  those  three  conventions  was  there  so  much  as  a  finger  raised  to  change  this  system. 
Are  we  wiser  in  our  day  and  generation  than  they? 

My  learned  friend  from  Rockbridge,  for  whom  I  have  the  highest  respect  and  affec- 
tion, refers  us  to  a  jury  of  seven  in  the  Thirteenth  Circuit.  With  him  I  have  had  the 
pleasure  of  living  in  that  circuit,  and  for  years  I  practiced  law  under  the  supervision  of 
the  late  William  McLaughlin,  than  whom  there  never  lived  an  abler  chancellor  or  a  more 
magnificent  trial  judge.  I  admit  that  in  nine  cases  out  of  ten  we  would  have  a  jury  of 
seven,  but  that  jury  always  rendered  a  unanimous  verdict.  There  was  never  any  such 
thing  as  five  out  of  seven.  I  believe  that  if  William  McLaughlin  were  here  to-day,  and  if 
he  were  asked  the  Question,  Would  you  be  in  favor  of  five  of  those  men  on  such  a  jury 
bringing  a  verdict  into  your  court?  he  would  stamp  it  with  his  disapproval. 

My  friend  sounded  a  keynote,  Mr.  Chairman,  when  he  said  that  of  course  we  have 
had  the  right  to  a  jury  of  twelve,  and  that  is  the  whole  secret.  It  is  one  thing  to  consent 
and  another  thing  to  be  driven.  The  last  case  that  I  saw  tried  was  a  case  between  a 
widow  and  a  corporation,  in  which  the  plaintiff  herself  and  her  counsel  called  for  a  jury 
of  twelve,  and  she  had  able  counsel. 

The  people  want  a  jury  of  twelve.  There  is  no  demand  for  any  reduction  in  the  num- 
ber. There  is  no  public  outcry  against  the  great  enormity  and  anomaly  of  a  jury  of 
twelve.  It  has  arisen  in  the  minds  of  only  a  few  gentlemen  here  who  want  to  attack,  it 
seems  to  me,  all  things  old  and  good  and  tried. 

Now,  sir,  so  much  for  the  number.  But  I  say  if  that  is  to  be  sacrificed,  at  all  haz- 
ards I  want  to  see  the  unanimity  feature  retained,  and  I  shall  endeavor,  gentlemen  of 
the  Committee,  to  give  you  plainly,  and  in  just  as  few  words  as  I  can  possibly  do,  the 
reasons  which  have  induced  me  to  come  to  that  conclusion,  and  to  determine  to  stay 
there. 

I  shall  not  refer  to  the  authorities  cited  by  the  gentleman  from  Staunton,  but  I 
call  his  attention  to  the  fact  that  when  it  comes  to  a  question  of  this  sort  between 
theorists  or  even  practical  men,  you  can  find  just  as  many,  I  have  no  doubt,  on  one  side 
as  you  can  find  on  the  other.  I  have  not  had  time  to  investigate  all  the  authorities,  but 
i  know  the  position  taken  by  Mason,  and  Jefferson,  and  Marshall,  and  Madison,  and 
Monroe,  and  Mr.  Erie,  Master  of  the  Supreme  Court  and  the  author  of  the  book  on  "Jury 
Laws  and  their  Amendment,"  one  of  the  greatest  lawyers  of  his  time,  and  I  know  the 
position  taken  by  Mr.  Choate,  acknowledged  by  us  all  to  be  probably  as  able  a  man  in 
his  profession  as  there  is  in  the  United  States,  and  the  position  of  Sir  William  Black- 
stone,  Sir  James  Stephen,  and  a  score  of  others;  and  with  them  we  have  standing,  the 
experience  of  centuries.  Against  these  we  have  Federal  judges,  law  professors,  Har- 
vard students  and  no  experience. 

I  have  nc^t  had  tim.e,  as  I  said,  to  investigate  the  authorities  along  these  lines  very 
carefully,  but  my  friend  from  Staunton  referred  to  Judge  Caldwell,  and  I  asked  him  who 
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lie  was  because  I  wanted  to  know,  as  I  did  not,  when  he  simply  referred  to  him  as  Judge 
Caldwell.  In  the  county  of  my  friend  from  Craig  (Mr.  Marshall)  every  other  man  you 
meet  is  named  Caldwell.  Judge  Caldwell's  reasons  for  his  advocacy  of  the  non-unani- 
mity features  are  the  same  reasons  as  those  given  by  my  friend  from  Roanoke  (Mr. 
Robertson)  and  given  by  the  gentleman  from  Staunton  (Mr.  Braxton),  and  given  by  the 
minority  committee  in  the  Alabama  Convention,  and  they  are  these.    Now,  listen: 

In  every  relation  of  life  in  Alabama,  where  the  result  is  dependent  upon  the  opinions 
:and  decisions  of  a  number  of  persons,  the  principle  of  majority  rule  governs,  with  the 
:single  exception  of  a  verdict  of  a  jury.  Why  should  a  unanimous  verdict  on  a  question 
of  fact  be  required  and  enforced  from  a  jury?  A  majority  of  one  vote  in  this  Conven- 
tion either  puts  a  proposition  in  the  organic  law,  or  rejects  it.  A  majority  of  one  vote 
in  each  House  of  the  General  Assembly,  creates,  repeals  or  modifies  a  positive  law,  re- 
gardless of  the  magnitude  of  the  interests  involved.  A  majority  of  the  Senators  of  the 
L^nited  States  ratifies  or  refuses  to  consent  to  a  treaty  with  a  foreign  power.  A  majority 
of  a  single  vote  in  a  half  million  in  a  pivotal  State  may  elect  a  President  of  the  United 
States,  change  the  policy  of  the  government  and  bring  prosperity  or  ruin  to  seventy 
millions  of  people.  And  yet  the  majority  of  the  committee  deny  that  it  would  be  sensible 
to  apply  this  principle  to  a  verdict  of  a  jury  in  a  civil  suit  at  law.  When  a  judgment  is 
entered  on  a  unanimous  verdict,  if  an  appeal  is  taken  to  the  Supreme  Court  of  the  State 
it  can  be  then  finally  adjudicated  by  a  bare  majority  of  the  Justices. 

Now,  let  us  see.  That  is  a  strong  argument,  that  this  Convention  by  a  single  vote, 
by  the  vote  of  my  friend  from  Lancaster  (Mr.  Dunaway)  can  fasten  upon  this  Common- 
wealth a  law.  I  admit  it.  But  another  convention  can  come  here  and  undo  his  work, 
'The  Legislature  of  Virginia  by  a  single  solitary  vote  

Mr.  Meredith:  The  gentleman  from  Lancaster  is  a  different  character  of  a  man 
from  those  found  on  juries. 

Mr.  George  K.  Anderson:  Yes,  he  is  a  very  different  character  of  a  man  from  the 
men  found  on  juries.  I  thank  my  friend  for  the  suggestion.  But  in  the  lower  House  of 
the  Legislature  of  Virginia  and  in  the  Senate  of  Virginia  by  a  single  vote  a  law  is  placed 
upon  our  statute  books,  and  men's  property  rights  are  affected  thereby.  But  there  sits 
■above  them  the  Governor  of  Virginia  with  the  veto  power.  There  are  two  bodies  in  the 
Legislature,  one  a  check  upon  the  other.  Besides  that,  in  two  years,  or  in  four  years  at 
most,  another  Legislature  can  come  right  along  and  undo  that  work. 

A  two-thirds  majority  of  the  Senate  of  the  United  States,  it  is  asseverated,  may 
ratify  treaties  with  nations  and  determine  the  whole  policy  of  the  country.  The  very 
next  day  that  treaty  can  be  abrogated  by  the  same  power  that  ratified  it,  and  all  of  the 
power  of  the  War  and  of  the  Navy  Departments  of  the  country  will  come  up  behind  and 
say,  "I  will  stand  at  your  back." 

So,  gentlemen,  I  might  go  on.  It  is  said  that  one  vote  in  a  pivotal  State  may  elect 
a  President  of  the  Ignited  States.  That  is  true,  but  you  do  not  take  something  from  Mr. 
McKinley  and  give  it  to  Mr.  Bryan,  or  from  Mr.  Bryan  and  give  it  to  Mr.  McKinley. 
Tou  are  not  determining  upon  men's  rights,  but  you  are  conferring  honors  upon  a  presi- 
dential candidate. 

I  say  the  experience  of  years  has  demonstrated  that  when  you  take  my  property 
■and  give  it  to  the  man  who  has  brought  suit  against  me  you  ought  to  have  the  unani- 
mous verdict  of  twelve  men,  good  and  true,  and  the  people  of  this  Commonwealth  will 
feel  that  you  have  made  an  inroad  upon  their  rights  if  you  make  any  such  change  as  is 
proposed.  I  ask  my  friend  from  Staunton  if  the  majority  verdict  is  such  a  good  thing 
in  legislative  work  in  the  Senate  of  the  United  States,  in  the  legislatures,  in  the  poli- 
tical voice  in  elections,  why  do  you  not  stick  to  it  for  your  juries?  Why  do  you  swap 
horses  in  the  middle  of  the  stream.  You  introduced  an  amendment  to  that  effect,  and 
after  it  had  been  debated  here  for  several  hours  you  got  up  and  introduced  another  one, 
taking  water  on  your  original  proposition,  your  majority  plan.  If  it  is  such  a  good  thing, 
why  do  you  not  stay  by  it  and  stick  to  it?  Ah,  you  realized  that  you  were  getting  in  a 
close  place.  My  friend  from  Rockbridge  now  comes  with  that  same  proposition  again, 
that  a  majority  practically  may  bring  in  a  verdict. 
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I  have  not  the  proposition  of  the  gentleman  from  Staunton  before  me.  I  should  like 
to  see  the  original  proposition,  but  it  is  not  a  matter  of  great  moment. 

Now,  Mr.  Chairman  and  gentlemen  of  the  Committee,  I  say  that  Judge  Caldwell 
bases  his  conclusion  upon  the  arguments  which  I  have  just  attempted  to  refute,  and  I 
think  nearly  every  member  of  this  Committee  must  admit  that  his  conclusions  have  no 
foundation  in  logic. 

Besides  that,  what  is  our  work  in  this  Convention?  We  are  not  here  to  determine 
facts,  we  are  not  here  to  arrive  at  a  conclusion  between  man  and  man,  but  we  are  here 
for  the  purpose  of  ascertaining  what  is  best  in  our  opinion  for  the  people  of  Virginia. 

Jurors,  on  the  other  hand,  must  determine  whether  you  or  I  have  told  the  truth. 
They  must  weigh  the  testimony  of  their  neighbors  and  their  friends;  and  I  say  it  ought 
to  require  the  unanimous  voice  of  every  one  of  them  to  say  that  you  have  told  an  un- 
truth and  I  have  told  the  truth.  When  the  verdict  of  a  jury  once  goes  forth  and  is  re- 
ceived by  the  judge  and  a  motion  is  made  to  set  it  aside  and  is  overruled  there  is  an 
end  of  the  matter,  it  can  never  be  undone.  I  go  forth  as  a  truth  telling  man  and  you 
go  forth  branded  as  a  liar;  and  do  you  tell  me  that  that  ought  to  be  done  by  a  majority 
of  five  out  of  seven,  or  six  out  of  eight,  or  nine  of  twelve?  I  would  rather  have  the  ex- 
perience of  a  man  like  my  friend  from  Fluvanna  (Mr.  Pettit),  with  his  fifty  years  of 
service  at  the  bar  of  this  Commonwealth,  than  to  have  all  the  theories  of  all  the  Fed- 
eral judges  and  Harvard  law  students  and  college  professors  in  the  world. 

Now,  Mr.  Chairman,  we  are  told  that  a  committee  of  seventy  in  England,  seventy 
years  ago  recommended  this  change.  It  did  it  is  true,  and  in  their  report  they  gave 
strong  reasons  for  it.  They  have  had  support  from  that  day  to  this,  even  down  to  my 
distinguished  friend  from  Staunton,  but  they  have  not  yet  fooled  the  English  people  into 
getting  rid  of  their  system  of  jury  service. 

My  friend  says  it  is  no  new  thing.  A  wiser  man  probably  than  he,  said  ages  ago, 
"there  is  no  new  thing  under  the  sun";  and  I  think  he  might  have  added  that  whenever 
a  man  found  a  thing  to  be  good  from  age  some  other  fellow  would  come  along  and  want 
to  say  it  was  bad  because  it  was  old.  I  agree  with  the  gentleman  from  Fluvanna  that 
it  is  no  reason  why  we  should  shuffle  off  this  old  garment  because  it  is  old.  It  has  done 
us  good  service. 

I  was  amused  at  the  remark  of  the  gentleman  from  Roanoke  (Mr.  Robertson)  and 
that  of  my  learned  friend  from  Staunton  (Mr.  Braxton),  that  all  of  this  labor  which  they 
are  putting  upon  this  question  is  done  because  of  their  great  love  for  this  system;  they 
are  so  afraid  that  it  is  m  danger;  they  are  so  alarmed  because  forsooth  it  will  crumble 
in  the  dust  unless  there  is  some  prop  put  up  to  stay  it. 

Mr.  Robertson:  The  gentleman  is  mistaken  about  the  gentleman  from  Roanoke 
making  any  such  statement.  I  frankly  admitted  that  I  was  not  especially  in  favor  of  the 
jury  system.  I  said  the  advocates  of  the  jury  system  had  better  listen  to  the  arguments 
of  gentlemxen  on  the  other  side,  or  the  people  would  demand  that  juries  be  done  away 
with.    I  did  not  say  that  I  was  especially  interested  in  the  jury  system. 

Mr.  George  K.  Anderson:  I  did  not  intend  to  misrepresent  the  gentleman.  I  thought 
you  subscribed  to  the  statement  made  on  Friday  by  the  gentleman  from  Staunton.  In 
the  interest  of  the  perpetuation  of  the  jury  system  in  Virginia  he  advocated  a  reduction 
of  the  number  of  the  jurors  and  the  doing  away  with  the  unanimity  rule. 

Now,  I  want  to  say  to  my  friend  from  Staunton  and  any  others  who  feel  as  he  feels, 
do  not  be  alarmed.  I  want,  if  possible,  to  reasssure  them.  This  system  is  in  no  danger; 
it  has  root  deep  and  good  and  true,  both  in  this  country  and  in  England.  When  the 
statute  of  descents  shall  be  wiped  off  of  our  statute  books  and  primogeniture  reinstated, 
when  the  statute  of  religious  liberty  shall  be  repealed  and  the  church  and  State  united, 
when  women  shall  vote  in  Virginia — then  it  may  be  possible  that  the  people  will  be  think- 
ing of  some  change  in  the  jury  system.  The  people,  I  say,  will  then  be  thinking  about  it; 
and  I  say  it  advisedly.  But  the  whole  fabric  of  our  social  system  may  be  rewoven  from 
one  end  to  the  other,  and  my  friend  from  Staunton,  upon  examining  the  texture,  will  find 
the  warp  of  the  jury  system  still  there  intact.  He  need  not  be  alarmed;  it  is  not  going; 
to  be  done  away  with  by  the  people. 
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The  gentlemen  who  have  urged  their  view  upon  this  Committee  hark  upon  hung 
juries  and  a  mistrial  as  a  great  evil.  Now,  my  experience  is  that  at  a  term  of  the  Circuit 
Court,  where  there  are  from  fifteen  to  twenty  cases  tried,  there  are  not  more  than  one  or 
two  hung  juries,  if  that  number,  and  sometimes  there  are  no  hung  juries  at  all.  It  is  a 
rare  thing;  hung  juries  are  not  an  every-day  occurrence  in  our  courts.  Right  here  in  the 
city  of  Richmond  I  am  told  that  the  juries  do  not,  as  a  matter  of  course,  hang  every  day 
in  the  week. 

But  suppose  we  have  a  jury  of  seven,  or  a  jury  of  ten,  or  a  Jury  of  twelve,  with  a 
three-fourths  verdict,  let  use  see  what  the  probability  of  a  hung  jury  will  be.  We  must 
look  at  this  as  a  practical  Question.  We  have  had  no  experience;  it  is  purely  experimen- 
tal. Here  is  a  jury  of  twelve.  They  go  to  their  room  to  consider  of  their  verdict.  A 
foreman  is  chosen,  and  the  foreman  says:  "Now,  gentlemen,  those  of  you  who  are  in 
favor  of  the  plaintiff  go  off  on  the  right  hand  side,  and  those  in  favor  of  the  defendant 
go  on  the  left  hand."  We  will  say  that  nine  go  off  on  the  right  hand  and  three  on  the 
left  hand.  Those  nine  can  reach  a  verdict,  and  they  know  it.  The  other  three  cannot 
prevent  it,  and  they  know  it. 

Now,  what  will  the  three  try  to  do?  They  will  try  to  break  in  on  that  quorum  of 
nine.  What  will  the  nine  try  to  do?  The  nine  will  try  to  hold  their  number.  And,  in- 
stead of  a  consultation  of  three  hours  being  taken  up  with  the  earnest  and  honest  pur- 
pose of  arriving  at  a  just  conclusion,  that  time  will  be  taken  up  in  a  partisan  contest 
between  the  nine  on  the  one  side  and  the  three  on  the  other,  and  if  the  three  are  strong 
and  can  get  one  man  from  the  other  side,  they  will  go  down  from  their  room  a  htmg  jury. 

Again,  suppose  the  foreman  of  that  jury  is  with  the  minority'.  The  verdict  must  be 
written  out.  The  nine  say:  "We  will  write  up  this  verdict."  The  foreman  says:  "I  will 
not  sign  it."  But  the  nine  will  all  sign  it;  that  will  be  all  right;  and  the  nine  go  down. 
The  clerk  asks  them:  "Gentlemen  of  the  jury,  have  you  agreed  upon  a  verdict?"  The 
verdict  is  handed  up:  "We,  the  undersigned  members  of  the  jury,  nine  in  number,  have 
agreed  upon  this  verdict."  The  verdict  follows,  and  those  nine  have  agreed  on  the  ver- 
dict. There  the  court  sits  on  the  bench  knowing  that  three  men  on  the  jury  have  not 
agreed  to  the  verdict,  very  probably  three  of  the  strongest  men  on  the  jury,  because  in 
my  experience  cranks  do  not  hang  juries.  It  is  the  strong  mind  that  stands  out  for  right 
and  principle  and  law  against  prejudice  and  sympathy,  that  hangs  a  jury. 

But  there  the  cotut  sits,  and  it  comes  into  his  mind  at  once,  ought  I  to  let  that  ver- 
dict stand?  Nine  men  out  of  twelve  say  that  I  ought,  but  three  good  men  here  think  to 
the  contrary.  A  motion  is  made  to  set  it  aside.  The  judge  says,  when  the  motion  is 
made:  "As  the  law  was  aforetime  it  took  twelve  men  to  render  a  verdict.  The  rule  then 
governing  the  courts  in  setting  aside  a  verdict  was  this,  that,  although  the  judge,  if  he 
had  been  on  the  jury,  would  have  brought  in  a  different  verdict,  unless  the  verdict  was  so 
plainly  contrary  to  the  law  and  the  evidence  as  to  shock  the  conscience  of  the  court,  the 
court  will  not  interfere  with  it.  That  is  the  rule  of  the  unanimous  verdict.  Btit  here 
three  men  of  the  twelve  say  that  the  verdict  ought  not  to  stand.  The  court  will  take  the 
matter  under  consideration";  and  what  with  the  hung  juries  that  you  will  have  and  the 
verdicts  that  the  courts  will  set  aside,  you  will  have  more  trouble  than  you  ever  expe- 
rienced with  hung  juries  and  mistrials.  Juries  do  not  like  to  hang.  They  want  to  agree, 
but  you  put  a  premium  on  disagreement  when  you  allow  a  verdict  by  three-fourths. 

So  I  say  that  deliberation  is  destroyed.  The  time  for  deliberation  is  taken  up  in 
partisan  discussion,  endeavoring  each  man  on  either  side  to  hold  his  own,  and  with 
hung  juries  and  the  rule  of  the  court  long  established  undermined,  your  verdicts  will 
be  set  aside  and  you  will  have  to  pay  the  costs  on  the  new  trials,  and  never  get  it  back, 
I  do  not  care  which  side  wins.  When  the  court  sets  aside  a  verdict  on  the  motion  of 
the  defendant  or  the  plaintiff,  he  does  it  upon  the  condition  that  the  costs  of  that  trial 
must  be  paid  by  the  man  in  whose  favor  the  verdict  was  set  aside,  and  he  never  recov- 
ers that  back,  though  the  verdict  may  be  in  his  favor  the  next  time. 

Now,  the  gentleman  from  Staunton,  in  reading  from  Judge  Caldwell's  address  in 
1899,  referred  to  the  fact  that  the  Supreme  Court  of  the  United  States  decided  some 
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cases  by  a  vote  of  four  to  five.  My  friend  from  Staunton  said  that  they  were  the  Porto 
Rican  cases,  but  he  fell  into  an  error  there. 

Mr.  Braxton:    No,  1  said  the  income  tax  cases. 

Mr.  George  K.  Anderson:  Ah,  the  income  tax  cases.  Well,  the  illustration  is  the 
same.  I  want  to  say  that  every  time  the  Supreme  Court  of  the  United  States  or  any 
other  court  of  judges  by  a  vote  of  four  to  five  decides  any  question,  the  question  is  not 
decided  in  the  mind  of  the  bar  and  in  the  mind  of  the  people  of  this  country.  It  is  the 
law  for  the  time  being,  but  it  is  not  decided.  Probably  a  majority  of  the  bar  think  the 
court  is  mistaken. 

Mr.  Braxton:  Is  the  case  not  decided  as  far  as  that  case  is  concerned,  absolutely 
and  irrevocably;  and  is  it  any  more  important  to  satisfy  the  public  mind  about  the 
merits  of  the  controversy  in  an  ordinary  trial,  which  may  be  a  trial  for  a  cow,  than  it 
is  to  satisfy  them  on  matters  that  go  to  the  United  States  Supreme  Court? 

Mr.  George  K.  Anderson:    Yes,  sir,  I  think  it  is  infinitely  more  important. 

One  man  out  of  ten  thousand  is  interested  in  a  controversy  in  the  Supreme  Court 
of  the  United  States,  and  in  the  jury  trial  every  man  who  has  a  fireside  is  interested  in 
his  feeling  of  security,  in  his  property,  and  his  good  name.  The  Supreme  Court  of  the 
United  States  the  day  after  to-morrow  could  turn  right  around  and  reverse  their  con- 
clusions and  determination. 

Mr.  Brooke:  Is  not  the  majority  finding  by  a  court  universally  recognized  as  a 
misfortune? 

Mr. ^George  K.  Anderson:  Certainly. 

Mr.  Brooke:  No  judgment  of  a  court  composed  of  more  than  one  judge,  where  the 
court  is  divided,  ever  carries  conviction  to  the  community,  and  it  is  always  looked  upon 
as  a  misfortune  in  the  practice  of  the  profession. 

Mr.  Braxton:  May  I  ask  the  gentleman,  admitting  that  it  is  a  misfortune,  whether 
It  is  regarded  as  a  less  misfortune  than  to  have  the  court  to  hang  and  not  render  any 
judgment  at  all  and  refuse  to  consider  a  case?  Would  not  that  be  a  very  much  greater 
misfortune  ? 

Mr.  George  K.  Anderson:  1  think  it  is  a  misfortune  for  a  court  to  hang  and  for 
a  jury  to  hang  and  for  a  legislative  committee  to  hang.  Some  of  them  do  it,  and  it  is 
a  misfortune.  We  cannot  guard  against  all  misfortunes.  But  I  will  say  to  my  friend 
from  Staunton  that  a  judge  upon  the  bench  ought  not  to  be  compared  with  a  jury,  and 
that  five  judges  on  an  appellate  bench  ought  not  to  be  compared  with  a  jury.  The 
judges  are  there  for  the  purpose  of  reviewing  what  some  court  below  them  has  done, 
and  that  have  no  original  jurisdiction  to  decide  cases  originally. 

But  let  me  read  to  my  learned  friend  and  to  the  gentlemen  of  this  Committee  wha.t 
an  eminent  writer  upon  this  subject  has  said  with  reference  to  the  probability  of  arriv- 
ing at  the  right,  and  I  shall  then  conclude  my  remarks.  My  friend  from  Rockbridge 
suggested  that  the  end  of  all  judicial  investigation  was  to  arrive  at  the  right  and  to  do 
what  is  right  between  man  and  man.  Proffatt,  on  Jury  Trials,  uses  this  language  in 
speaking  of  the  question  of  unanimity: 

Each  member  of  the  jury  is  sworn  to  declare  the  truth  according  to  his  conscience. 
A  single  member,  if  conscientiously  impressed  with  a  view  of  a  statement  of  facts, 
different  from  the  others,  is  as  much  entitled  to  have  that  view  considered  as  the  view 
of  the  majority;  that  when  unanimity  is  required,  the  facts  in  the  case  are  more  thor- 
oughly and  fully  investigated,  with  the  view  of  bringing  this  unanimity  about — for  if  a 
mere  majority  are  agreed  at  the  first  consultation  there  would  be  no  necessity  to 
deliberate  and  reason  together  with  the  view  of  making  a  unanimous  verdict.  When  a 
unanim^ous  verdict  is  required,  each  member  however  insignificant,  has  a  right  to  explain 
his  views  and  to  compel  the  majority  to  listen  to  him;  for  it  has  been  well  said,  truth 
is  established  by  investigation  and  delay,  but  falsehood  prospers  by  precipitancy.  That 
the  verdict  of  twelve  men  if  rationally  obtained,  is  more  likely  to  be  correct  than  that 
of  nine  out  of  twelve. 

Now,  listen  to  this: 

It  is  calculated  on  the  doctrine  of  probabilities  that  the  probability  of  error  in  a 
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verdict  where  a  majority  of  nine  out  of  twelve  is  sufficient  for  a  decision,  is  about  one  to 
twenty-two. 

Think  of  that,  gentlemen!  The  probability  of  error  where  there  is  a  majority  verdict 
of  nine  out  of  twelve  is  as  one  to  twenty-two. 

While  unanimity  is  exacted  it  is  one  to  eight  thousand. 

Do  you  want  to  get  at  the  right?  Where  unanimity  is  exacted  the  probability  of 
error  is  one  in  eight  thousand. 

And  that  a  decision  of  twelve  men,  when  unanimous,  will  command  more  respect 
and  weight  than  nine  out  of  twelve  or  than  the  decision  of  a  mere  majority. 

Now,  I  want  to  point  this  Committee  to  those  States  in  the  Union  who  have  not  seen 
fit  to  drift  away  from  these  old  moorings.  We  have  been  told  of  the  States  that  have 
changed  this  law,  and  I  will  tell  you  now  which  States  they  are — most  of  them  babes 
with  swaddling  clothes  upon  them.  Nine  States  in  the  Union  have  non-unanimous  ver- 
dicts. The  first  three  are  California,  with  three-fourths;  Idaho,  with  three-fourths,  and 
Louisiana  with  three-fourths.  Do  you  ]:now  that  in  the  State  of  Louisiana  you  have  to 
pay  twelve  dollars  before  you  can  get  a  jury  impaneled?  They  are  against  juries  down 
there.  They  have  not  gotten  over  their  old  French  blood,  the  civil  code,  under  which 
they  did  not  have  any  juries.  They  are  against  juries  altogether,  and  you  have  to  pay 
twelve  dollars  in  order  to  get  a  jury  in  that  State.  Is  that  any  precedent  for  Virginia  to 
follow? 

In  Minnesota  five-sixths  of  the  jury  can  bring  in  a  verdict  after  six  hours,  in  Mon- 
tana two-thirds  of  the  jtiry,  in  Nevada  three-fourths  of  the  jury,  in  South  Dakota  three- 
fourths,  in  Washington  three-fourths,  and  all  of  these  have  to  have  juries  of  twelve,  mind 
you;  none  of  your  juries  with  seven  and  eight  jurors.  In  Utah  eight  jurors  are  required 
upon  a  jury,  and  three-fourths  of  them  may  find  a  verdict. 

Old  Virginia,  thank  the  Lord,  is  not  the  mother  of  any  one  of  these  States.  Will  she 
look  to  them  for  guidance  in  her  matters  or  will  she  not  rather  turn  to  those  other  great 
States  which  stand  forth  as  the  synonyms  of  prosperity  and  wealth  and  happiness? 
Starting  high  up  with  Maine,  New  Hampshire,  Vermont,  Massachtisetts,  Rhode  Island, 
Connecticut,  New  York,  New  Jersey  

Mr.  Braxton:    Not  Connecticut.    Connecticut  has  abolished  the  rule. 

Mr.  George  K.  Anderson:  Connecticut  has  not  had  constitutional  revision  for  years, 
and  the  last  time  I  looked  at  the  Connecticut  provision,  which  was  dated  in  1894,  I  will 
tell  you  what  Connecticut  said.    It  used  this  language  in  its  Constitution: 

The  right  of  trial  by  jury  shall  remain  inviolate. 

That  is  all.  If  Connecticut  changes  I  say  it  would  carry  some  weight  to  my  mind, 
because  she  is  a  conservative  old  State,  though  they  do  make  wooden  nutmegs  up  there. 
But  look  at  these  States:  Maine,  New  Hampshire,  Vermont,  Rhode  Island,  Massachu- 
setts— I  leave  out  Connecticut — New  York,  New  Jersey,  Delaware,  Pennsylvania,  Mary- 
land, Virginia,  North  Carolina,  South  Carolina,  Georgia,  Florida,  Alabama,  Mississippi, 
Texas,  Tennessee,  and  Missouri. 

My  friend  says  they  are  making  such  a  change  in  Missouri.  Then  here  are  those 
other  daughters  of  Virginia:  Kentucky,  Illinois,  Indiana,  Ohio,  and  Michigan,  or  even 
those  of  latter  birth,  though  not  Virginia's  children — Colorado,  Iowa,  and  Kansas  (which 
has  produced  every  other  freak  the  Lord  knows  on  the  face  of  the  earth,  but  she  has  not 
gotten  down  to  this  proposition  yet) ,  and  Nebraska,  the  home  of  William  Jennings  Bryan, 
who  had  to  go  to  Washington  to  try  to  get  this  experiment  adopted  by  the  Government  of 
the  United  States. 

Mr.  Braxton:  Does  the  gentleman  say  that  Nebraska  has  not  abolished  the  rule?  I 
will  state  that  it  has. 

Mr.  George  K.  Anderson:    The  provision  of  the  Nebraska  Constitution  is: 


428 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIEGINIA. 


That  trial  by  jury  shall  remain  inviolate,  but  that  the  Legislature  may  authorize  a 
jury  of  less  than  twelve  in  courts  not  of  record. 

That  is,  in  magistrate's  courts.  Now,  if  there  has  been  any  change  made  there  I 
have  not  been  cited  to  it.  But  I  go  on  and  name  the  other  States.  They  are  North  Dakota, 
Oregon,  Wisconsin,  and  Wyoming,  and  West  Virginia,  which,  though  born  out  of  due  sea- 
son, has  not  departed  as  yet  from  the  ways  of  righteousness  in  this  matter. 

I  thank  the  gentlemen  of  the  Convention  for  their  attention. 

Mr.  O'Flaherty:  Mr.  Chairman,  if  I  were  to  take  account  this  morning  of  my  feel- 
ings, I  would  not  say  anything,  and  I  promise  the  Committee  to  speak  for  only  a  few 
minutes.  The  ground  has  been  so  well  covered  by  the  gentleman  who  has  just  preceded 
me,  and  he  has  given  my  opinion  and  reasons  so  much  better  than  I  can  myself,  that  I 
hesitate  to  say  a  single  word.  I  should  not  trespass  even  a  minute  if  it  were  not  for  the 
fact  that  several  gentlemen  have  requested  me  to  speak,  and  I  wish  to  put  myself  on 
record  this  morning  as  being  absolutely  in  favor  of  the  report  of  the  Committee. 

I,  like  the  gentleman  from  Roanoke  (Mr.  Robertson),  have  convictions  on  thus  sub- 
ject. I  have  reached  them  after  consideraable  thought  and  deliberation.  What  he  says 
is,  I  believe,  the  keynote  of  all  the  gentlemen  who  oppose  the  unanimity  of  jury  trials, 
and  I  wish  to  call  especial  attention  to  some  of  his  remarks.  He  says  that  he  is  not 
willing  at  present  to  do  away  with  the  jury  trial.  Notice  what  he  says:  "I  am  not  will- 
ing at  present  to  do  away  with  trial  by  jury."  But  he  indicates  that  the  time  may  come 
in  the  near  future,  and  asks  us  to  beware  that  the  people  do  not  demand  it.  I  charge 
that  the  gentleman  then  is  in  favor  at  some  time  in  the  future  of  doing  away  with  trial 
by  jury,  and  I  say  that  this  is  the  first  attack  upon  it  that  has  yet  been  made,  and  that 
it  is  a  most  insidious  attack.  The  gentleman  from  Roanoke  used  those  words,  and  I 
suppose  he  used  them  deliberately.  He  says  that  he  is  not  wedded  to  the  jury  trial,  as 
some  of  us  are.  I  for  one  stand  here  to-day,  and  I  shall  vote  accordingly,  in  every  in- 
stance, for  the  unanimity  rule.  I  would  rather  reduce  the  number  and  have  unanimity 
than  to  have  even  sixteen  or  twelve  of  any  other  number  of  jurors  and  not  have  una- 
nimity. 

In  the  first  place,  I  intended  to  animadvert  to  the  question  of  cost,  but  the  gentle- 
man from  Alleghany  (Mr.  George  K.  Anderson)  has  so  well  shown  to  the  Committee 
that  in  the  matter  of  cost  there  will  be  a  greater  expense  to  litigants  than  if  you  have 
the  unanimity  rule  that  it  is  useless  for  me  to  say  a  word.  But  we  do  know  this:  Take 
the  majority  plan.  Say  that  you  have  seven  jurors.  Four  men  come  in  and  render  a 
verdict  in  favor  of  the  plaintiff  and  three  men  come  in  and  protest  against  that  verdict. 
You  will  find  that  that  settles  nothing  in  the  minds  of  the  litigants  nor  in  the  minds  of 
the  community,  and  it  is  simply  an  invitation  on  the  part  of  the  litigants  to  continue 
until  they  do  get  a  unanimous  verdict. 

I  assert  here,  and  I  do  not  believe  it  can  be  contradicted,  that  this  will  do  more  than 
anything  else  to  increase  the  cost  of  litigation.  When  men  have  to  make  concessions, 
when  men  deliberate  upon  the  question  before  them,  when  they  speak  with  each  other, 
argue  with  each  other  in  the  jury  room,  go  over  the  law  and  go  over  the  evidence  and 
reach  a  conclusion,  however  much  it  may  not  please  all  of  them,  it  is  the  consent  of  all 
of  them,  and  each  man  comes  in  and  subscribes  to  that  verdict.  He  has  committed  him- 
self to  that  verdict,  and  he  cannot  gainsay  it.  He  cannot  go  to  his  friend  and  say,  "I 
voted  against  you'"  or  "for  you,"  and  thereby  instigate  and  stir  up  litigation.  He  can- 
not escape  the  responsibility  that  attaches  to  him. 

Oftentimes,  my  friends,  as  we  all  know,  it  is  not  merely  a  question  of  dollars  and 
cents.  The  question  of  fraud  comes  in,  or  the  question  of  believing  one  man's  testi- 
mony over  another's,  and  thereby  branding  him  as  a  liar  or  as  telling  the  truth.  Such 
questions  have  to  be  decided  by  civil  juries,  and  when  that  is  the  case,  we  want  all  the 
persons  who  make  that  decision  to  subscribe  to  it  so  that  if  they  are  polled  they  can  say 
each  for  himself,  "Yes;  that  is  my  verdict." 

Now,  gentlemen  of  the  Committee,  reasoning  by  analogy  is  always  a  dangerous  pro- 
cess.   To  reason  that  because  in  other  matters  you  do  not  require  unanimous  consent 
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is  in  this  particular  fallacious,  because  the  only  question  where  a  jury  is  called  in  is  one 
of  fact,  and  the  decision  must  be  based  upon  the  question  whether  it  is  true  or  untrue. 
It  is  not  a  question  of  opinion;  it  is  not  a  question  of  policy;  it  is  not  a  question  where 
men  may  differ  as  to  what  is  right  or  what  is  wrong,  but  the  question  is,  have  you  es- 
tablished this  fact  as  true,  and,  if  so,  then  the  verdict  must  follow  as  a  natural  conse- 
quence. 

As  has  been  pointed  out  here,  if  we  make  a  mistake  in  a  convention,  or  a  legislative 
body  or  a  legislature,  it  can  be  rectified.  It  may  take  a  long  time,  but  it  can  be  changed. 
Whereas,  if  the  jury  states  it  is  the  truth  that  A  owes  B  a  certain  amount  of  money,  it  is 
a  question  of  fact  and  cannot  be  set  aside. 

Gentlemen  who  fail  to  discriminate  in  the  question  of  setting  a  fact  from  a  ques- 
tion of  policy  or  a  question  of  opinion  do  not,  in  my  opinion,  reason  rightly.  They  do 
not  carry  round  with  them  that  touchstone  of  reason  which  an  eminent  essayist  says 
we  may  apply  to  such  matters.  ^Mien  you  have  a  majority  rule,  you  get  the  benefit 
of  the  judgment  of  but  a  majority;  and  right  here  I  wish  to  say  that  the  gentleman  from 
Augusta  (]\Ir.  Braxton)  did  not  answer  the  question  I  propounded  to  him  the  other  day, 
nor  do  I  think  he  can  answer  it,  as  to  the  difhculty  that  would  result  from  putting  a  pro- 
vision in  the  Constitution  that,  after  the  jury  have  deliberated  from  three  to  six  hours, 
they  may  bring  in  a  verdict  by  a  majority,  or  two-thirds,  or  any  fractional  number,  for 
1  do  not  care  which  of  these  propositions  you  adopt,  the  same  difficulty  is  there.  You 
simply  put  it  into  the  hands  of  the  majority  to  compel  a  majority  decision.  A  juror  will 
say,  "I  see  we  have  a  majority  on  our  side,  and  I  will  simply  hold  out  to  the  limit." 
They  are  compelled  to  sit  there.  To  my  mind  that  is  a  most  puerile  provision,  with  due 
respect  to  the  gentlemen.    It  is  absolutely  childish. 

I  repeat  that  the  beauty  of  the  jury  system,  in  my  opinion,  is  the  unanimity  feature. 
I  do  not  care  as  to  its  antiquity,  and  I  do  not  care  what  the  reason  is  for  its  number,  but 
I  do  wish  to  say,  in  language  that  is  more  forceful  and  beautiful  than  any  I  could  employ, 
that  

'Tis  the  deep,  august  foundation  whereon  Peace  and  Justice  rest; 

On  the  rock  primeval  hidden  in  the  past  its  bases  be; 

Block  by  block  the  endeavoring  ages  built  it  up  to  what  we  see. 

Yet,  I  find  gentlemen  here  who  are  willing,  with  the  ruthless  hand  of  a  vandal,  to 
come  into  this  Convention  and  strike  down  the  unanimity  system  without  giving  one 
reason  other  than  that  they  w^iil  save  expense,  and  they  have  not  been  able  to  show 
that.   I  assert  that  there  is  no  demand  from  the  people  of  Virginia  for  this  change. 

How  many  memorials  have  gone  up  to  that  desk,  how  many  petitions  have  gone  up 
to  the  desk,  how  many  resolutions  from  bars  in  the  State  of  Virginia  have  gone  up  to  the 
desk  asking  that  this  system  be  changed?  Not  one  has,  and  I  assert  that  every  judge 
who  sits  upon  this  floor,  so  far  as  1  know,  who  has  had  experience  in  this  matter,  is 
against  the  proposition. 

If  I  were  looking  to  my  own  individual  interests  in  the  matter  as  a  lawyer,  I  would 
be  in  favor  of  changing  it,  because  it  certainly  increases  litigation.  Some  men  have 
said  to  me,  "Corporations  are  in  favor  of  unanimity,  because  they  can  thus  defeat  the 
rights  of  people  who  are  suing  them  for  damages."  That  has  nothing  to  do  with  my 
vote  or  my  voice,  for  I  have  had  to  fight  corporatons.  Nearly  every  time  I  have  ever 
gone  to  court  in  connection  with  a  case  in  which  a  corporation  was  a  party,  I  have  been 
against  the  corporation.  In  some  cases  I  have  lost,  because  I  have  known  one  man  to 
stand  out  against  a  verdict  which  I  believed  to  be  right.  But  I  do  not  intend  to  vote 
against  the  convictions  of  my  conscience,  and  against  what  I  believe  to  be  right,  and 
against  the  principles  that  have  obtained  in  this  country  and  do  obtain  now. 

Take  the  United  States  government.  As  has  been  said  here,  the  Seventh  Amend- 
ment to  the  Constitution  of  the  United  States  provides  for  a  jury  of  twelve  men  where 
the  amount  involved  exceeds  $20. 

Why  do  you  not  ask  that  the  Constitution  of  the  United  States  be  changed?    It  is 
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not  true  that  that  provision  was  inserted  there  at  the  demand  of  the  thirteen  States,. 
Virginia  being  one  of  them,  as  a  part  of  the  Bill  of  Rights?  And  if  you  will  read  the 
eighty-third  Federalist,  you  will  find  that  the  argument  was  made  there  by  Mr.  Madison 
that  there  was  not  any  necessity  for  putting  in  the  Constitution  that  there  should  be  trials 
by  jury,  for  nobody  would  ever  doubt  it  or  deny  it;  and  yet  the  people  of  America  said^ 
"if  that  is  true,  let  us  put  it  in  there  anyhow  and  make  sure  of  it."  So  they  embalmed 
it  in  the  Constitution  of  the  United  States. 

As  has  been  suggested  to  me  by  my  friend  from  Frederick  (Mr.  Harrison)  if  you 
put  his  provision  in  the  Constitution  you  cannot  change  it  without  a  Constitutional  Con- 
vention, whereas  as  it  is  now,  any  man  who  is  so  anxious  to  save  the  State  of  Virginia 
any  money  and  wants  a  jury  of  seven  can  get  it  for  the  asking,  and  if  the  other  side  do 
not  consent  there  must  be  some  good  reason  for  not  consenting.  I  will  say  right  here 
that  in  ninety-nine  cases  out  of  a  hundred  where  you  have  a  hung  jury,  there  is  usually 
a  good  reason  for  it.  I  have  been  practicing  law  and  observing  cases  for  a  good  many 
years,  and  even  in  cases  where  i  have  had  the  misfortune  of  having  a  hung  jury,  there 
has  been  some  good  reason  that  addressed  itself  to  the  judgment  of  the  jurors. 

The  gentleman  spoke  of  the  case  from  Page.  I  desire  to  say,  from  what  I  know  of 
the  good  people  of  Page  county,  that  it  is  very  likely  if  you  found  two  juries  there  that 
disagreed  about  a  proposition,  even  though  a  different  course  was  recommended  by  the 
judge  of  the  county,  whom  1  respect  and  love,  and  by  the  Commonwealth's  attorney,  for 
whom  I  have  the  same  feeling,  there  was  some  good  reason  for  the  disagreement.  If 
twenty-four  good  men,  tried  and  true,  selected  as  they  ought  to  be,  from  the  yeomanry 
of  Page  county  or  any  other  county  in  the  State  of  Virginia,  twice  fail  to  bring  in  a 
verdict,  you  can  look  out  and  say  that  at  the  bottom  of  it  there  is  something  wrong,  I 
am  willing,  at  least,  to  trust  them. 

I  want  it  understood  that  I  am  willing  to  reduce  the  number  to  seven,  according  to 
the  provisions  of  the  report  of  the  Committee,  of  which  my  learned  and  distinguished 
friend  is  chairman,  but  1  shall  never,  as  I  now  see  it,  vote  to  change  this  rule  of  unanim- 
ity, a  procedure  that  has  stood  the  test  of  time,  while  that  which  gentlemen  propose  now 
to  do  is  speculative  and  experimental.  The  gentleman  from  Rockbridge  (Mr.  Anderson) 
says  that  wherever  they  have  tried  it  in  the  circuit  from  which  he  comes,  it  has  always 
Avorked  well  as  to  the  number  of  jurors,  but  you  have  never  tried  it  with  a  majority 
rendering  a  verdict,  and  I  dare  say  if  you  were  to  attempt  it  you  would  find  a  different 
result. 

Now,  I  beg  pardon  for  having  detained  you  this  long,  but  I  am  very  greatly  inter- 
ested, and  v/henever  and  under  any  circumstances  I  feel  and  have  convictions,  as  I  have 
now,  upon  a  matter  that  is  of  great  importance  as  this  is,  I  regard  it  as  my  duty  to  give 
utterance  to  them.  I  shall  not  detain  the  Convention  one  minute  longer  than  I  can  help, 
but  I  feel  it  my  duty  to  speak  after  an  experience  of  some  time  in  the  practice  of  law,  and 
I  hope  some  little  knowledge  of  the  principles  of  the  law,  and  hope  some  knowledge  of 
the  history  of  this  great  Commonwealth  and  this  great  nation  of  ours,  or  else  I  have 
studied  in  vain  that  history  and  those  principles. 

I  cannot  see  how  the  gentleman  from  Augusta  can  come  into  this  aiigust  assemblage 
and  demand  on  one  day  that  there  shall  be  unanimity,  when  the  life  and  liberty  of  a  mart 
are  concerned,  and  not  contend  for  the  same  principle  in  regard  to  his  property.  For  as 
Shakespeare  says,  take  away  the  props  that  sustain  life  and  you  might  as  well  take  away 
life.  Property  is  dear  to  people.  Character  is  at  times  involved.  Truth  and  veracity  are 
often  involved  in  the  decision  of  a  jury  case. 

Let  me  say  a  few  words  in  regard  to  the  exceptions  cited  here  and  then  I  shall  have 
concluded.  It  is  said  that  in  admiralty  cases  and  courts  of  equity  you  do  not  have  una- 
nimity. If  you  read  the  eighty-third  Federalist  you  will  find  that  Mr.  Madison  gives  this 
reason,  that  in  admiralty  cases  the  jury  cannot  try  the  cases  for  the  simple  reason  that 
the  jurors  do  not  know  the  law  of  nations.  What  does  the  average  jury  know  about  the 
law  of  nations,  as  applied  to  valuable  rights?  The  exception  in  cases  of  equity  is  that  we 
go  into  courts  of  equity  simply  because  we  cannot  have  relief  at  law.  If  we  can  get  relief 
in  a  court  of  common  law,  then  we  do  not  take  the  case  into  a  court  of  equity.    We  have 
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to  allege  in  our  bill  that  we  have  not  any  remedy  at  law.  Again,  it  is  said,  and  I  thinlc 
truthfully  said,  that  jurors  are  not  capable  and  cannot  give  the  time  to  decide  intricate 
questions  of  law  that  arise  in  chancery  cases. 

Mr.  Barbour:  Mr.  Chairman,  I  do  not  wish  to  detain  the  Committee  a  great  while, 
but  I  have  some  very  decided  convictions  upon  the  question  that  is  now  before  the  Com- 
mittee, and  I  will  ask  its  indulgence  while  I  give  my  view  upon  the  matter. 

I  approve  very  heartily,  Mr.  Chairman,  the  proposition  which  is  at  present  before  the 
Committee;  that  is,  the  provision  embodied  in  the  report  of  the  Committee,  empowering 
the  Legislature  to  prescribe  a  jury  of  from  seven  to  twelve,  coupled  with  the  amendment 
as  offered  by  the  gentleman  from  Rockbridge  (Mr.  Anderson),  permitting  three-fourths  of 
the  jury  to  bring  in  a  verdict. 

I  shall  not  attempt,  Mr.  Chairman,  to  go  over  the  reasons  for  the  adoption  of  this 
rule,  but  I  will  attempt  to  reply  to  some  of  the  arguments  which  have  been  adduced  here 
against  it.  The  first  argument,  and  it  is  one  that  you  meet  in  almost  every  proposition 
which  is  submitted  for  any  reform,  is  that  this  is  one  of  the  great  bulwarks  of  liberty.  We 
have  had  that  argument  adduced  here  as  a  reason  why  three-fourths  of  the  jury  should 
not  bring  in  a  verdict.  I  can  see  how  that  rule  has  application  in  a  criminal  case  under 
our  theory  of  law,  but  I  cannot  see  what  application  whatever  it  has  in  civil  cases.  In 
the  criminal  law,  Mr.  Chairman,  we  deprive  a  man  of  a  right;  we  deprive  him  of  a  God- 
given  right;  and  it  is  nothing  but  fair  and  just  that  when  we  undertake  to  deprive  him 
of  those  rights  it  should  be  upon  evidence  showing  his  guilt  beyond  a  reasonable  doubt. 

But  that  does  not  apply  to  property  rights.  The  whole  thing,  property  itself,  the 
right  to  property,  the  right  to  transmit  property,  is  a  creature  of  the  law,  and  these  dis- 
putes must  arise  and  must  necessarily  be  settled.  That  is  what  courts  are  instituted  for — 
to  settle  disputes — and  it  is  one  of  the  principles  of  law,  it  is  one  reason  why  the  final 
decision  of  a  court  is  not  permitted  to  be  inquired  into,  because  there  must  be  an  end  of 
litigation;  and  in  that  view  of  the  law  it  is  better  that  wrong  may  be  done  than  that 
there  should  be  no  end  of  disputes  and  fallings  out  and  hard  feelings  between  neighbors, 
and  in  order  that  the  community  may  be  not  continually  kept  stirred  up  over  such  mat- 
ters. 

It  is  for  this  reason  that  so  far  as  property  is  concerned,  in  civil  rights,  the  rule  does 
not  apply  and  never  has  been  applied  that  in  order  to  establish  a  right  in  a  civil  court  the 
right  must  be  established  beyond  a  reasonable  doubt. 

I  was  surprised  on  Saturday  to  hear  the  gentleman  from  Fluvanna  (Mr.  Pettit  )  assert 
the  principle  that  it  was  nothing  unjust  to  require  a  plaintiff  to  establish  a  right  beyond 
a  reasonable  doubt.  It  is  something  entirely  new  to  me,  and  I  have  never  heard  it  as- 
serted anywhere  else.  The  universal  rule  is  that  all  civil  cases  must  be  decided  by  the 
preponderance  of  evidence;  and  that  is  the  only  way  in  which  you  can  insure  a  result  in 
any  civil  case  which  may  be  submitted  to  a  jury. 

It  has  been  contended  here,  Mr.  Chairman,  that  the  jury  in  deciding  a  case  takes  prop- 
erty away  from  one  man  and  gives  it  to  another.  Gentlemen  seem  to  think  that  all  plain- 
tiffs are  trying  to  take  something  that  does  not  belong  to  them.  Mr.  Chairman,  it  is  just 
as  much  the  right  of  a  plaintiff  to  property  to  have  the  property  if  it  is  his  as  it  is  the 
right  of  the  defendant  to  retain  it  if  it  is  his.  Plaintiffs  are  not  going  about  seeking  some- 
thing that  does  not  belong  to  them  They  are  merely  asserting  a  right  to  something 
which  they  believe  some  other  man  is  detaining  from  them;  and  that  is  the  simple  ques- 
tion which  is  presented  to  a  jury.  The  plaintiff  is  just  as  much  entitled  to  have  that 
matter  decided  as  the  defendant  is  to -keep  it  because  it  cannot  be  decided. 

What  would  people  think  of  a  judge,  to  whom  a  case  w^as  submitted  for  decision,  if 
he  were  to  take  it  under  consideration  and  then  come  back  into  court  and  say  to  the  coun- 
sel: "Well,  gentlemen,  I  have  been  considering  this  case,  but  I  cannot  decide  it.  It  is 
true  you  have  gone  to  the  expense  of  taking  testimony,  filing  your  pleadings,  employing 
counsel,  and  have  submitted  your  case  to  me.  Each  of  you  have  had  ample  opportunity 
to  present  all  the  facts  and  all  the  law  bearing  upon  it,  but  I  hand  it  back  to  you."  What 
would  be  thought  of  a  judge  who  did  that?  Yet  that  is  exactly  the  position  that  parties 
are  in  when  a  jury  is  unable  to  decide  a  case  which  is  submitted  to  them;  and  I  say  that 
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every  time  it  occurs  it  shakes  the  very  foundation  of  the  jury  system.  It  shakes  confi- 
dence in  the  courts.  It  shakes  the  confidence  of  the  people  in  the  ability  of  courts  and 
attorneys,  and  to  a  great  extent  it  is  the  cause  of  the  clamor  against  lawyers  and  against 
courts. 

It  is  also  said  that  gentlemen  upon  my  side  of  this  question  talk  as  if  defendants  went 
into  court  to  resist  all  claims;  that  defendants  did  not  resist  claims  unless  they  were 
advised  by  their  attorneys  that  they  could  be  successfully  resisted.  That  is  not  my  expe- 
rience. It  may  be  that  it  is  the  ordinary  case  between  ordinary  litigants,  but  we  know 
that  it  is  not  the  case  as  applied  to  suits  between  corporations  and  individuals.  Corpora- 
tions have  their  attorneys  employed  by  the  year.  They  have  their  whole  business  affairs 
systematized  for  the  purpose  of  litigation,  and  they  would  almost  as  lief  fight  a  good  case 
as  a  bad  one.  When  they  are  trying  to  press  persons  having  claims  against  them  to  com- 
promise, they  tell  them  frankly:  "You  may  beat  us  in  the  end,  but  we  are  going  to  law 
you,  and  we  are  going  to  fight  you  through  every  court  in  the  land  and  to  the  Supreme 
Court  of  the  United  States,  if  necessary,  and  when  this  case  is  decided,  even  if  you  beat 
us,  you  will  have  expended  everything  that  you  have  in  the  payment  of  costs  and  attor- 
neys' fees." 

Mr.  Chairman,  it  is  very  largely  for  the  protection  of  the  individual  against  corpora- 
tions that  it  is  necessary  that  these  reforms  in  our  law  should  be  enacted. 

As  I  was  saying,  I  think  it  is  necessary  for  the  protection  of  the  individual  as  against 
the  corporation  that  this  reform,  shall  be  incorporated  into  our  Constitution.  All  of  us 
who  are  familiar  to  any  extent  with  litigation  between  corporations  and  individuals  know 
the  great  injustice  to  which  individuals  are  subjected  under  the  present  system.  When 
cases  are  submitted  to  juries,  the  whole  effort  of  the  corporation  is  merely  to  get  one 
man  on  the  jury.  They  appeal  to  his  prejudices  and  to  his  passions  in  any  way,  and  so 
long  as  they  can  keep  one  member  of  the  jury  they  are  perfectly  satisfied.  It  is  all  they 
want,  because  ordinarily  we  know  that  the  parties  who  are  in  litigation  with  corpora- 
tions have  not  the  means  to  prepare  their  cases  for  trial  indefinitely.  It  costs  them  money 
to  get  their  witnesses  there,  it  costs  them  money  to  have  their  attorneys  there,  and  every 
time  the  corporation  succeeds  in  getting  a  hung  jury  they  are  that  much  nearer  ultimate 
victory,  notwithstanding  the  fact  that  the  jury  may  be  hung  by  but  one  juror. 

Gentlemen  say  that  hung  juries  are  very  unusual.  One  gentleman  says  that  three  or 
four  per  cent,  is  all.  Gentlemen,  I  know  of  counties  in  this  State  where  the  hung  jury  is 
the  rule.  In  one  county  in  this  State  where  I  practice,  in  an  experience  of  ten  years,  I 
have  never  seen  over  three  or  four  cases  tried  in  which  a  verdict  was  rendered  at  the  first 
trial.  That,  Mr.  Chairman,  is  a  stronger  illustration  of  the  necessity  for  this  reform  than 
probably  exists  in  most  counties,  but  it  is  true  in  that  county,  and  it  is  true  to  a  less 
extent  in  most  of  the  other  counties  of  the  State.  At  least,  I  should  say  that  25  per  cent, 
of  all  cases  submitted  to  juries  result  in  hung  juries  on  the  first  trial. 

The  gentleman  from  Alleghany  (Mr.  Anderson)  says  that  the  chances  are  that  the 
verdict  of  a  jury  of  twelve,  when  it  is  unanimous,  is  one  out  of  eight  thousand  that  it 
will  be  right,  Yvhile  if  it  is  decided  by  but  three-fourths,  the  chances  are  one  to  twenty- 
two  that  it  will  be  wrong. 

Mr.  George  K.  Anderson:  If  the  gentleman  from  Culpeper  will  allow  me,  he  has 
stated  the  proposition  in  reverse  order.  The  probability  of  error,  where  a  case  is  de- 
cided by  nine  out  of  twelve,  is  one  in  twenty-two. 

Mr.  Barbour:  I  guess  the  members  of  the  Committee  understood  what  I  was  try- 
ing to  say.  I  certainly  was  not  trying  to  misrepresent  the  gentleman.  He  has  figured 
it  out,  and  I  will  put  it  to  any  member  of  this  Committee  whether  he  believes  it  true, 
that  the  probabilities  are  one  in  eight  thousand  that  such  a  verdict  will  be  wrong.  Ex- 
amine the  records  of  your  Supreme  Court  and  find  if  this  proportion  is  carried  out 
there — one  case  in  eight  thousand  reversed  because  the  verdict  is  contrary  to  the  law 
and  the  evidence. 

Mr.  Braxton:  I  will  say  to  the  gentleman,  if  it  be  true  that  we  must  have  absolute 
verity  in  a  unanimous  verdict,  it  should  be  arrived  at  free  from  concession,  compromise 
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^or  coercion.  You  do  not  need  absolute  verity,  and.  therefore,  it  is  unnecessary  to  have 
a  unanimous  jury  to  get  a  thing  that  you  do  not  need  and  cannot  have. 

Mr.  George  K.  Anderson:  There  is  a  good  deal  of  difference  between  absolute 
verity  and  right  as  between  man  and  man.  That  is  what  a  jury  wants  to  get  at,  and  it 
-otight  to  get  at  it. 

3.1r.  Barbour:  :\Ir.  Chairman,  it  has  also  been  asserted  in  this  debate  that  a  htmg 
jury  is  a  good  thing:  that  it  is  desirable  to  have  hung  juries;  that  our  system  should 
be  so  arranged  that  you  could  have  hung  juries,  because,  they  say,  on  the  second  trial 
lawyers  will  knov/  more  about  the  case.  It  is  a  great  reason  to  bring  before  a  body  of 
this  kind,  as  an  argtmient  for  the  perpetuation  of  the  unanimity  rtile,  that  it  will  result 
in  hung  juries,  which  it  is  said  are  good  things,  because  the  parties  have  a  second 
chance,  and  the  lawyers  grew  more  familiar  with  their  cases  and  correct  the  mistakes 
they  have  made. 

I  submit.  :\Ir.  Chairman,  that  it  is  not  the  object  of  a  trial  by  jury  to  teach  lav>-yers 
law  or  to  give  people  chances  and  opportunities  for  correcting  their  errors.  The  object 
of  a  trial  by  jury  is  to  get  at  a  result  reasonably  accurate  and  reasonably  promptly. 

Now.  Mr.  Chairman,  gentlemen  predict  all  sorts  of  injuries  that  will  result  from 
the  abolition  of  the  unanimity  rule.  The  majority  rule  has  been  adopted  in  a  number 
of  States,  and  I  have  never  heard  that  in  those  States  the  bulwarks  of  liberty  have  been 
swept  away  or  that  the  rights  of  property  are  less  secure  in  California  than  in  Virginia. 
If  such  a  thing  exists  I  have  never  heard  of  it.  The  people  there  are  satisfied  with  the 
rule. 

Mr.  R.  Valton  ^^.loore:  If  I  may  be  permitted  to  interrupt  the  gentleman  from 
Culpeper,  1  will  say  to  him.  and  I  think  it  is  a  fact,  that  in  all  the  States  where  they 
have  departed  from  the  tmanimity  rule  the  court  has  been  given  far  more  control  of  the 
jury  than  the  court  is  allowed  to  have  in  Virginia.  For  example,  in  California  the  court 
is  allowed  to  charge  the  jury  at  length,  and  every  lawyer  knows  how  persuasive  that  is, 
and  in  California  the  court  is  allowed  to  direct  a  A"erdict.  So,  I  say  the  courts  in  those 
States  which  have  been  cited  to  us  as  examples  have  much  larger  dominion  over  the 
.juries  than  the  courts  in  Virginia  have;  and  that,  it  seems,  wotild  furnish  a  matter  for 
Tery  serious  consideration. 

Mr.  Barbour:  I  will  ask  the  gentleman  if  it  would  be  competent  for  the  Legislature 
•of  our  State  to  give  our  courts  larger  latitude? 

Mr.  R.  Walton  Moore:  That  has  always  been  against  the  policy  of  the  Common- 
wealth of  Virginia,  apparently.  It  has  been  disctissed  up  and  down,  and  our  Legisla- 
tures have  always  declined  to  give  the  courts  of  Virginia  the  authority  that  cotirts  else- 
where have,  and  that  all  the  Federal  courts  have. 

I\Ir.  Barbour:  1  think  the  statement  of  the  gentleman  is  correct,  and,  so  far  as  its 
policy  is  concerned.  1  think  the  policy  which  the  Legislature  has  ptirsued  is  correct. 
But  I  see  no  objection  to  giving  the  courts  the  same  control  over  the  verdicts  of  such  a 
.jury  that  they  wotild  exercise  under  the  common  law,  and  take  away  the  limitation 
which  was  enacted  some  ten  or  twelve  years  ago,  which  held  them  down  to  ruling  on  a 
•demurrer  to  the  evidence.  But  what  the  gentleman  from  Fairfax  seems  to  consider  an 
advantage  imder  that  system  in  those  States,  the  gentleman  from  Alleghany  thinks  a 
disadvantage. 

Mr.  R,  Walton  Moore:  ]\Iay  I  be  permitted  to  interrupt  the  gentleman  one  moment 
further?  I  do  not  say  that  the  rule  which  obtains  in  those  States  has  any  advantage 
over  our  rule,  but  I  say,  inasmuch  as  we  have  not  that  rule,  it  would  seem  to  me  that 
a  departure  from  unanimity  would  be  an  experiment  in  Virginia  which  it  has  not  been 
in  these  other  States,  and  it  might  turn  out  to  be  very  disastrotis  in  Virginia,  whereas 
it  may  not  have  worked  any  bad  results  in  those  States. 

Mr.  Barbour:    The  gentleman  from  Alleghany  takes  the  position  that  it  would  not 
T3e  wise  to  do  it  here,  because  the  courts  themselves  would  change  the  rule.    The  gen- 
tleman from  Fairfax  thinks  it  would  not  be  wise,  because  the  courts  would  not  change 
•the  rule.   I  leave  them  to  reconcile  their  arguments  on  that  point. 
28 — Const.  Debs. 


434 


DEBATES  OE  THE  CONSTITUTIONAL  CONVENTION  OE  VIRGINIA, 


Mr.  R.  Walton  Moore:  1  do  not  want  to  interrupt  the  gentleman  any  further,  but 
I  simply  make  this  point:  In  most  of  the  States  that  have  been  given  to  us  as  examples- 
for  the  action  which  the  gentleman  from  Augusta  desires  to  have  taken  here,  the  juries 
are  very  largely  controlled  by  the  judges,  who  have  a  right  to  give  elaborate  charges  and 
to  direct  the  jury  to  bring  in  a  verdict  pro  or  con.  In  Virginia  the  judges  have  not  any 
such  control.  Does  not  that  make  a  great  distinction  between  the  conditions  in  Vir> 
ginia  and  the  conditions  in  those  other  States  in  case  the  experiment  should  be  tried, 
and  does  not  the  gentleman  think  that  it  would  be  more  dangerous  in  Virginia  than  in 
Missouri  or  Kentucky,  or  the  other  States  which  have  been  mentioned. 

Mr.  Barbour:  I  say  let  the  gentleman  settle  that  question  with  the  gentleman  from 
Alleghany.  They  seem  to  occupy  different  positions  upon  that  point.  I  do  not  think 
any  bad  results  could  follow  from  adhering  to  the  rule  which  was  always  followed  in 
Virginia  up  to  eight  or  ten  years  ago,  and  that  is  that  the  court  could  not  set  aside  a  ' 
verdict  unless  it  was  plainly  contrary  to  the  evidence.  That  is  all  the  control  courts 
should  be  given  over  verdicts,  in  my  opinion.  It  is  what  they  could  exercise  under  the 
laws  at  present,  and  the  adoption  of  this  constitutional  provision  could  have  no  such 
effect. 

The  gentleman  from  Alleghany  (Mr.  Anderson)  has  objected  to  any  parallel  being 
drawn  between  legislative  bodies  and  a  jury,  because  he  says  the  Governor  exercises  a 
veto  power  over  the  Legislature.  Does  he  not  act  in  just  exactly  the  same  way  that  the 
judge  of  the  court  acts  in  exercising  supervisory  power  over  the  jury  and  over  its  ver- 
dicts, which  he  can  set  aside  if  there  is  anything  wrong.  He  says  it  is  not  fair  to  draw ' 
a  parallel  between  an  election,  wherein  a  pivotal  State  is  carried  for  one  candidate  or 
the  other  for  the  presidency,  because  it  merely  confers  honors  and  does  not  deprive 
any  one  of  his  rights.  Mr.  Chairman,  when  and  in  what  election  was  any  more  momen- 
tous question  decided  than  there  was  in  the  last  election  in  which  the  lamented  Mr.  Mc- 
Kinley  was  elected  President  over  Mr.  Bryan?  Was  that  merely  a  question  of  confer- 
ring honors?  Did  not  that  election  settle  questions  and  great  questions — questions  af- 
fecting the  liberty  of  citizens  and  the  rights  of  property?  There  is  no  difference,  Mr- 
Chairman,  in  the  one  case  from  the  other.  The  reform  which  we  are  now  seeking  is  in 
conformity  with  all  precedent  in  this  country. 

Mr.  George  K.  Anderson:  Would  you  be  willing  to  have  a  majority  verdict  from  the 
jury? 

Mr.  Barbour:    No,  sir;  I  would  not. 

Mr.  George  K.  Anderson:  Why  would  you  not,  if  it  works  so  well  in  the  other 
bodies  which  decide  momentous  questions.    Why  would  you  not  let  a  majority  decide? 

Mr.  Barbour:  Because  I  think,  sir,  that  when  the  sentiment  of  the  jury  is  so  nearly 
evenly  divided  that  it  can  be  decided  merely  by  a  majority,  it  might  be  safer  not  to  have 
any  judgment  at  all  rendered  on  such  a  verdict. 

My  objection  to  the  jury  system,  Mr.  Chairman,  does  not  grow  out  of  verdicts  in 
which  they  jury  are  so  equally  divided  as  that.  My  opinion  to  the  system  grows  out 
of  my  observation  that  in  the  great  bulk  of  hung  juries  the  juries  are  hung  by  one  or 
two  men.  It  is  what  you  might  designate  as  the  crank  element  on  juries.  We  all  know 
them.  I  know  of  instances  in  which  the  judge  has  had  to  direct  the  sheriff  not  to  put 
a  certain  man  on  the  jury  for  the  reason  that  he  always  hangs  them.  He  always  opposes 
every  one  else.  That  is  the  element  I  want  to  get  rid  of  upon  the  jury.  They  are  every- 
where. In  every  county  in  this  Commonwealth  you  will  find  such  men,  who  will  not 
agree  with  any  one  on  any  proposition  at  all.  There  is  no  way  that  I  know  of  to  ex- 
clude them  and  their  influence  from  juries  except  by  the  adoption  of  such  a  rule  as  this, 
providing  that  when  it  is  apparent  chat  the  vast  majority,  three-fourths,  three  to  one, 
of  the  jury  are  in  favor  of  one  proposition  that  they  shall  say,  after  giving  the  other 
members  of  the  jury  a  fair  opportunity  to  declare  and  to  express  and  to  discuss  their 
views,  be  permitted  to  bring  in  a  verdict 

Mr.  Chairman,  it  is  said  that  we  are  doing  away  with  the  ancient  trial  by  jury.  We 
are  not  doing  away  with  the  ancient  trial  by  jury.  We  are  restoring  the  ancient  trial  by 
jury,  but  doing  it  in  a  more  civilized  manner.    Under  the  old  jury  system,  the  system  of 
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forcing  verdicts  from  juries,  was  substantially  a  majority  verdict.  Juries  were  got  to- 
gether and  kept  together  until  they  would  bring  in  a  verdict,  which  was  nothing  more 
than  a  majority  verdict.  This  system  restores  all  the  old  advantages  without  any  of  the 
disadvantages  under  the  old  system,  without  apparently  getting  a  majority  verdict,  as  a 
matter  of  fact  you  are  getting  it  by  force  and  starving  men  to  agree.  This  system  per- 
mits a  man  to  be  independent,  to  express  his  views,  and  at  the  same  time  to  keep  his  oath, 
which  is  not  the  fact  now  in  nine  cases  out  of  ten  where  there  is  any  serious  difference 
amongst  jurors. 

There  is  another  aspect  of  this  case  in  which  the  people  are  interested,  and  that  is 
on  the  Question  of  economy.  It  will  result  in  a  vast  saving  to  the  State,  but  that  is  as 
nothing  when  compared  with  the  saving  to  litigants  in  the  expense  of  presenting  their 
cases  to  juries.  There  is  no  hardship  on  any  one.  I  do  not  believe  I  was  ever  counsel  in 
a  case  in  my  life,  which  I  thought  was  a  good  case,  when  I  would  not  have  been  willing 
to  agree  in  advance  that  a  certain  percentage  of  the  jury  might  bring  in  a  verdict.  It  is 
only  after  the  case  has  been  lost  and  I  find  that  one  or  two  men  hang  it  for  me,  that  I 
think  the  hung  jury  is  a  good  thing.  When  I  have  full  confidence  in  my  case  and  believe 
it  is  right,  I  have  no  objection  to  an  agreement  that  a  majority  of  the  jury  may  bring  in 
a  verdict,  and  I  believe  that  is  the  experience  of  most  lawyers  and  the  state  of  mind  in 
which  most  men  go  into  a  trial  of  their  cases,  because  they  do  not  want  hung  juries.  I 
do  hope  for  the  sake  of  the  preservation  of  the  jury  system,  for  its  perfection  as  well  as 
for  the  sake  of  saving  expense  to  the  State  and  to  the  counties,  and  for  the  saving  of 
expense  to  litigants,  that  the  amendment  w^ill  be  adopted. 

Committee  rose  and  the  President  pro  tempore  took  the  chair. 

Death  of  President  McKinley. 

The  President  pro  tern.:  The  Chair  announces  the  following  as  the  committee  au- 
thorized to  be  appointed  under  the  resolution  adopted  to-day  in  reference  to  the  obsequies 
of  President  McKinley  and  the  memorial  meeting  to  be  held  in  this  hall: 

Committee  to  visit  Washington  and  attend  the  exercises  there — Messrs.  Goode  (Presi- 
dent), Daniel,  Wise,  Thomas  L.  Moore,  and  Blair. 

Committee  on  Memorial  Exercises — Messrs.  R.  Walton  Moore,  William  A.  Anderson, 
Green,  Brooke,  and  Gillespie. 

On  motion  of  Mr.  Braxton,  the  Convention  adjourned  until  to-morrow,  Tuesday,  Sep- 
tember 17,  1901,  at  12  o'clock  meridian. 


TUESDAY,  September  17,  1901. 

The  Convention  met  at  12  o'clock  M.,  Hon.  W.  A.  Anderson,  President  pro  tern.,  in  the 
chair. 

Prayer  by  Rev.  W.  B.  Beauchamp,  of  Richmond. 

Mr.  R.  Walton  Moore:  I  wish  to  present  a  report  from  the  select  committee  appointed 
yesterday. 

The  Secretary  read  as  follows:      '  ' 

To  the  Constitutional  Convention: 

The  committee  appointed  to  arrange  services  in  memory  of  the  late  President 
McKinley,  to  be  held  by  the  Convention  in  its  hall  Thursday,  the  19th  instant,  beg  leave 
to  recommend  the  following  program: 

The  Convention  will  meet  at  11  o'clock  A.  M.  and  introductory  remarks  will  be  made 
by  the  President. 

Religious  exercises  will  then  be  conducted  by  the  Rev.  W.  V.  Tudor,  of  the  Methodist 
Episcopal  Church,  South. 

At  the  conclusion  of  these  exercises  there  will  be  addresses  by  officials  representing 
the  various  departments  of  the  State  government,  followed  by  addresses  by  members  of 
the  Convention. 
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It  is  suggested  that  members  of  the  Convention  intending  to  speak  signify  their 
purpose  to  the  President  before  the  session  opens  in  order  that  any  confusion  may  be 
avoided. 

The  services  will  be  closed  with  a  benediction  by  the  Rev.  Dr.  W.  F.  Dunnaway. 

Respectfully, 

R.   WALTON  MOORE, 
WILLIAM  A.  ANDERSON, 
BERRYMAN  GREEN, 
D.  TUCKER  BROOKE, 
A.  P.  GILLESPIE. 

Mr.  Brooke:  I  offer  the  resolution  which  I  send  to  the  desk,  and  ask  for  its  adoption. 
The  resolution  was  read  as  follows: 

Resolved  (1),  That  the  report  of  the  Committee  be  adopted. 

(2)  That  when  the  Convention  adjouras  on  Wednesday,  the  18th  instant,  it  shall 
adjourn  to  meet  Thursday  morning,  the  19th  instant,  at  11  o'clock,  for  the  memorial 
services  as  recommended  by  the  Committee,  and  that  no  other  business  be  transacted 
on  that  day. 

The  President  pro  tern.:    The  question  is  the  adoption  of  the  resolution  offered  by 
the  delegate  from  Norfolk  city  (Mr.  Brooke). 
The  resolution  was  agreed  to. 

On  motion  of  Mr.  Green,  the  Convention  resolved  itself  into  Committee  of  the  Wholo 
iipon  the  further  consideration  of  the  report  of  the  Committee  on  Preamble  and  Bill  of 
Rights.   Mr.  Turnbull  in  the  chair. 

The  Chairman:  The  Committee  have  under  consideration  section  11  of  the  Bill  of 
Rights.  The  question  is  on  the  substitute  offered  by  the  gentleman  from  Rockbridge  (Mr. 
W.  A.  Anderson)  to  the  amendment  offered  by  the  gentleman  from  Charlotte  (Mr.  Eggle- 
-ston). 

Mr.  Hunton:  Mr.  Chairman,  my  conviction  as  to  the  unwisdom  of  the  pending  amend- 
ment in  all  of  the  various  forms  and  shapes  which  it  has  taken  must  be  my  excuse  for 
trespassing  upon  the  time  of  the  Committee  in  its  discussion.  Like  the  gentleman  from 
Roanoke  (Mr.  Robertson),  I  desire  to  deal  with  this  matter  as  a  practical  question,  and 
one  that  addresses  itself  to  the  lawyer  who  has  had  experience  in  that  direction. 

For  one,  I  yield  to  no  one  in  reverence  and  respect  for  the  past,  and  I  believe  that  no 
good  bodes  any  nation  for  its  future  that  does  not  reverence  its  great  deeds  in  the  past. 
But  I  do  recognize  that  the  changing  times  and  conditions  may  make  changes  necessary, 
and  when  those  changes  are  necessary  I  willingly  join  with  those  who  desire  to  accom- 
plish such  a  result.  However,  unless  there  is  some  crying  evil  to  be  corrected,  unless  there 
is  some  strong  demand  in  present  conditions  to  change  the  past,  I  shall  most  unwillingly 
yield  and  change  a  system  which  has  worked  well  and  successfully  for  the  people  of  Vir- 
ginia since  the  foundation  of  our  govern rnent. 

I  think  this  discussion  has  demonstrated,  Mr.  Chairman,  that  we  cannot  consider  or 
discuss  this  question  with  reference  to  the  opinions  of  individuals,  however  learned,  how- 
ever eminent  they  may  be.  There  are  too  many  things  which  we  must  know,  too  many 
conditions  which  may  influence  those  opinions  to  enable  us  to  be  guided  by  them  safely. 

The  learned  patron  of  this  amendment,  the  gentleman  from  Augusta  (Mr.  Braxton), 
in  his  advocacy  of  the  amendment,  has  presented  before  this  body  for  its  consideration 
the  opinion  of  a  number  of  gentlemen  as  to  the  unwisdom  of  the  unanimity  rule  in  the 
cases  to  be  tried  before  a  jury. 

Now,  are  those  opinions  opinions  by  which  we  may  safely  be  guided,  or  to  which  we 
should  attach  any  great  weight?  I  think  they  may  be  easily  disposed  of  by  arranging 
them  in  a  few  classes,  and  that  when  you  have  classified  them  as  professors,  philosophers, 
and  doctrinaires,  you  will  have  disposed  of  a  large  number  of  those  whom  my  friend  has 
quoted. 

There  is  another  class  which  will  almost  exhaust,  together  with  the  first,  the  list  of 
those  who  have  been  cited  ly  my  friend.    I  refer  to  the  judges  of  the  United  States  courts; 
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and  I  take  it  that  I  need  not  in  speaking  to  Virginians  of  a  jury  trial  undertake  to  call 
their  attention  to  the  difference  between  that  venerated  mode  of  proceedings  in  Virginia 
and  in  the  courts  of  the  United  States,  for  there  we  know  that  so  thoroughly  is  the  jury 
controlled  by  the  judges  of  the  United  States  courts  that  it  would  be  difficult  to  draw  any 
opinion  from  the  judgment  of  its  judges  as  to  the  wisdom  or  unwisdom  of  jury  trials  in 
Virginia.  They  practically  render  a  verdict.  They  charge  the  jury.  They  take  the  case 
from  the  jury;  and  I  say  we  cannot  determine  the  wisdom  of  jury  trials  in  Virginia  by 
the  opinions  of  judges  of  United  States  courts. 

Like  my  friend  from  Augusta,  I  have  not  the  pleasure  of  the  acquaintance  of  one 
of  the  distinguished  judges  from  whom  he  quotes,  Judge  Caldwell,  but  there  is  one  argu- 
ment used  in  the  citation  from  that  learned  judge  that  would  destroy  forever  any  power 
of  conviction  that  his  opinion  would  carry  to  my  mind.  When  that  learned  judge  under- 
takes to  say  that  the  unanimity  of  the  verdict  of  a  jury  should  be  destroyed  and  cited 
the  Electoral  Commission  as  a  reason  for  that  conclusion,  I  say  the  opinion  of  that 
man  can  in  no  wise  commend  itself  to  a  Virginia  people  or  a  Virginia  Convention.  (Ap- 
plause.) It  is  a  tribunal,  the  very  organization  of  which  was  brought  about  by  political 
intrigue  that  took  from  it  one  of  the  gentlemen  who  it  was  originally  supposed  would 
constitute  one  of  its  members,  and  the  findings  of  which  were  so  outrageous,  so  fatal  to 
Republican  institutions  that  a  prominent  Republican  Senator,  we  are  told,  had  deter- 
mined to  fight  its  findings  upon  the  floor  of  the  Senate  of  the  United  States,  and  it  was 
through  the  solicitation  of  a  beautiful  and  accomplished  woman,  we  are  told,  that  that 
Senator  was  taken  from  his  seat  and  yielding  to  the  appeals  of  the  leaders  of  his  own 
party  was  prevented  from  seeking  to  upset  this  anomaly.  It  is  the  outrageous  judg- 
ment of  that  tribunal  which  is  cited  here  to  Virginians  to  tell  them  they  should  abolish 
the  rule  of  unanimity  in  jury  trials.  If  there  was  anything  that  could  convince  me  of 
its  unwisdom  it  is  that  the  research,  the  industry  of  the  gentleman  from  Augusta  comes 
here  with  that  as  an  argument  to  us  for  this  change. 

I  say  the  gentleman  is  unfortunate  in  his  citations.  He  cites  from  the  minority^ 
report  of  the  Constitutional  Convention  of  Alabama,  and  yet  there  is  not  a  gentleman 
within  the  sound  of  my  voice,  if  I  mistake  not,  who  is  not  advised  that  the  result  of  the 
action  of  the  Alabama  Convention  was  to  retain  juries  intact  and  as  they  had  existed; 
for  years  in  that  State. 

Again,  it  seems  to  me  that  the  learned  gentleman  is  unfortunate  in  his  illustra- 
tions to  show  that  the  unanimity  of  the  jury  should  be  changed.  He  cites  from  the  re- 
port of  the  Committee  of  seventy  to  the  English  Parliament.  He  cites  from  Jeremy 
Bentham  and  Lord  Brougham's  report  in  1830.  We  all  know  that  Bentham  was  not  a. 
lawyer  of  experience  with  juries,  and  we  have  been  told  by  the  learned  gentleman  front 
Fluvanna  (Mr.  Pettit),  in  his  extract  from  Mr.  Choate's  speech,  that  he  was  a  failure  as 
a  lawyer;  that  he  despised  all  forms  of  procedure,  and  that  he  was  an  enemy  to  the 
work  and  the  method  and  the  opinions  of  Sir  William  Blackstone.  Yet,  because  Jeremy 
Bentham  holds  that  unanimity  should  be  abolished  in  juries  and  Hallam  and  those  theor- 
ists without  practical  experience,  the  people  of  Virginia  must  give  up  a  time-honored 
institution  for  that  reason! 

Mr.  Braxton:  Would  you  say  that  Lord  Brougham  was  without  experience  as  a 
jury  lawyer? 

Mr.  Hunton:    I  would  not,  and  1  did  not. 

Mr,  Braxton:  1  call  the  gentleman's  attention  to  the  fact  that  Lord  Brougham 
joined  with  Jeremy  Bentham  in  his  report. 

Mr.  Hunton:  Unquestionably,  and  if  I  could  have  said  it,  I  would  have  said  it;  but 
I  am  only  destroying  one-half  of  the  force  of  that  report  to  my  mind  satisfactorily,  and 
letting  it  stand  upon  Lord  Brougham's  opinion  alone. 

Mr.  R.  Walton  Moore:  I  will  say  to  my  friend  from  Fauquier,  if  he  will  allow  me, 
that  Lord  Coleridge,  who  did  not  succeed  immediately,  of  course,  but  who  filled  the  high 
judicial  positions  that  v\^ere  occupied  by  Lord  Brougham,  in  very  recent  years  can- 
vassed the  whole  subject  and  came  to  a  conclusion  entirely  different  from  that  held  by 
Lord  Brougham. 
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Mr.  Hunton:  Yes,  sir;  I  was  coming  down  to  a  later  period.  Notwithstanding  the 
recommendations  of  these  two  gentlemen,  the  English  Parliament  never  adopted  that 
as  the  rule  for  the  guidance  of  the  people  of  England.  There  was  a  later  investigation 
and  report  upon  this  matter  to  the  English  Parliament  with  still  more  years  of  expe- 
rience behind  it.    i  read  from  Earle  on  the  Jury  Laws  and  their  Amendment: 

The  Common  Law  Commissioners  of  1853  by  their  second  report  recommended  that 
unanimity  in  verdicts  should  be  necessary,  for  reasons  which  are  given  as  follows: 

That  body  was  selected  because  of  their  experience,  because  of  their  wisdom  in 
that  direction,  to  examine  and  report  upon  this  great  subject  for  the  benefit  of  the  Eng- 
lish people.    They  further  say: 

The  subject  appears  lo  us  to  resolve  itself  into  two  distinct  questions:  1st.  Whether 
unanimity  should  be  required;  2d.  Whether  an  attempt  should  be  made,  as  at  present, 
to  coerce  it.  As  regards  the  necessity  of  unanimity,  we  do  not,  we  must  say,  feel  the 
force  of  the  argument  derived  from  the  universally  received  principle  that  in  delibera- 
tive bodies  the  decision  of  the  majority  must  prevail.  The  analogy  does  not  appear  to 
us  to  hold. 

And  this  in  answer  to  the  argument  of  my  learned  friend  from  Roanoke: 

Inasmuch  as  the  questions  submitted  to  councils,  legislative  bodies  and  the  like, 
involve  matters  of  opinion  rather  than  of  fact.  Where  a  question  of  fact  is  raised  as 
the  foundation  of  a  judicial  judgment  which  is  to  interfere  with  individual  rights,  there 
appears  nothing  unreasonable  in  requiring  that  the  party  alleging  the  fact  should  estab- 
lish it  to  the  satisfaction  of  a  limited  number  of  judges.  A  verdict  pronounced  by  a 
majority,  only,  would  fail  to  give  satisfaction  to  the  public;  while  the  consciousness  that 
a  portion  of  his  judges  were  in  his  favor  would  only  increase  the  dissatisfaction  of  the 
defeated  party,  and  lead  to  fresh  struggles  and  renewed  litigation  on  his  part.  Every 
divided  verdict  would  be  urged  on  the  courts  as  a  ground  for  a  new  trial,  and  might,  not 
unreasonably,  be  entertained  as  such. 

So  there  is  the  record  of  the  English  people,  and  they  to-day  stand  for  unanimity 
of  verdicts. 

Now,  when  we  are  dealing  with  nations  I  had  infinitely  rather  take  what  they  keep 
for  themselves  as  the  guide  to  follow  than  what  they  may  give  to  their  colonies.  My 
friend  has  told  you  that  in  British  India  they  give  a  majority  verdict.  He  has  told  you 
that  to  the  Scots  they  gave  a  majority  verdict.  But  to  themselves  they  have  main- 
tained the  unanimity  of  verdicts. 

Now,  is  not  that  the  safest  rule  to  follow?  Is  there  not  something  peculiar  in  the 
'Characteristics  of  the  people  to  whom  they  have  given  these  majority  verdicts?  In  this 
very  book  Mr.  Earle  has  given  extracts  from  the  London  Times  in  which  some  of  the 
reasons  have  been  given  why  they  have  given  majority  verdicts  to  Scotland.  A  curious 
judicial  system  the  Scotch  people  have,  anyway.  Among  the  other  reasons  he  gives  is 
that  the  tenacious  Scotchman  on  the  jury  will,  under  the  old  rule,  win  over  the  ma- 
jority, because  the  ordinary  Scotchman  had  rather  agree  to  what  his  conscience  did  not 
approve  than  do  without  his  toddy  for  a  certain  length  of  time.  (Laughter.) 

Now,  gentlemen,  it  does  not  seem  to  me  that  that  is  an  argument  which  should  com- 
mend itself  to  Virginia  people,  nor  is  it  a  reason  why  Virginians  should  abolish  this 
ancient  and  long  standing  rule. 

I  go  a  step  further  in  the  argument  of  my  friend.  We  find  that  he  has  quoted  a 
number  of  States  of  this  Union  that  have  destroyed  the  unanimity  rule  as  to  the  ver- 
dicts of  juries.  Let  us  see  if  his  argument  is  sound  in  that  respect.  *He  has  quoted  a 
number  of  States,  and  yet  the  distinguished  gentleman  from  Alleghany  (Mr.  George  K. 
Anderson)  has  shown  at  least  enough  for  us  to  know  that  the  unanimity  rule  in  these 
States  was  abolished  under  such  circumstances  that  they  cannot  be  relied  upon  or  fol- 
lowed. I  care  not  which  is  accurate  as  to  the  exact  State  that  has  adopted  this  rule, 
.and  the  State  that  has  declined  to  adopt  it,  our  friend  from  Alleghany  tells  us  that 
there  is  but  one  State  in  the  Union  that  has  destroyed  the  unanimity  verdict,  except  in 
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courts  not  of  record.  Whether  that  is  accurate  or  not,  it  is  enough  to  show  that  the 
mere  naked  statement  of  my  learned  friend  from  Augusta  as  to  this  State  or  that  State 
that  has  abolished  this  rule  is  not  a  safe  guide  for  this  body  to  follow. 

Conditions  are  different.  Why,  gentlemen  of  the  Committee,  we  are  as  different 
from  the  people  of  South  Dakota,  I  hope,  as  the  English  are  from  the  Scotch.  We  must 
deal  with  our  own  conditions  and  with  out  own  surroundings  and  adopt  institutions 
meet  and  fit  and  proper  for  our  own  people.  I  say  you  cannot  be  guided  and  governed 
in  such  matters  by  the  opinion  of  this  one  or  that  one.  You  must  know  the  circum- 
stances: you  must  know  the  surroundings;  you  must  know  the  people. 

Now,  let  us  go  a  step  further,  Mr.  Chairman,  as  to  the  opinions.  I  venture  to  say 
that  if  there  were  a  gentleman  of  as  much  industry  as  my  friend  from  Augusta  (and  I 
believe  there  is  no  rival  for  him  in  that  respect  in  this  body),  as  many  opinions,  and 
from  as  many  different  men,  might  be  fotmd  upholding  the  unanimity  of  verdicts  as  are 
to  be  found  against  it. 

But  let  us  come  a  little  nearer  home.  My  friend  says — I  do  not  profess  to  quote 
his  language  exactly,  but  i  believe  I  do  it  substantially — that  a  large  number  of  judges, 
and  he  believes  a  large  majority  of  the  lawyers  of  Virginia  desire  and  demand  this 
change.  I  deny  the  proposition.  1  think  my  friend's  conclusion  is  erroneous.  I  think 
my  friend's  wishes  have  clouded  his  judgment,  and  that  in  this  calculation  he  has  been 
making  the  chances  of  the  success  or  the  failure  of  his  amendment  have  clouded  and 
entered  into  that  calculation  of  chances. 

Now,  let  us  examine  and  see  whether  there  is  any  demand  for  a  change  in  the  State 
of  Virginia.  The  fact  has  been  alluded  to  that  there  has  been  no  petition  that  has  come 
to  this  desk,  that  there  has  been  no  expression  to  this  body  except  from  its  members 
bearing  upon  this  subject.  But  go  a  step  further.  The  State  of  Virginia  has  the  larg- 
est, I  believe,  and  one  of  the  most  successful,  if  not  the  most  successful,  State  Bar 
Association  of  any  State  in  this  Union.  It  has  dealt  with  these  questions  as  practical 
questions,  and  when  there  was  a  demand  for  a  certain  change  by  the  people  of  Aarginia 
and  the  bar  of  Virginia  that  change  has  been  advocated  in  resolutions,  in  reports  of  com- 
mittees, and  in  arguments  upon  the  floor  of  that  distinguished  body.  And  yet,  my 
learned  friend,  with  all  his  industry,  has  been  unable  to  bring  to  the  consideration  of 
this  Convention  any  action  of  that  Bar  Association,  representing  the  intelligence,  the 
learning,  and  the  wisdom  of  the  bar  of  Virginia,  bearing  tipon  his  subject  and  demand- 
ing any  such  change.  On  the  contrary,  as  my  learned  friend  from  Fluvanna  (Mr. 
Pettit)  said  the  other  day,  wherever  that  subject  has  been  touched  upon  in  the  Vir- 
ginia Bar  Association  it  put  a  quietus  upon  any  effort  to  interfere  with  the  trial  by  jury. 
I  Mr.  Braxton:    Did  yoti  not  favor  the  resolution  of  the  gentleman  from  Fairfax  for  a 

•    small  jury  of  not  less  than  five  in  misdemeanor  cases? 
Mr.  Hunton:    Yes.  sir. 

Mr.  Braxton:     Do  yoti  remember  whether  the  Virginia  Bar  Association  had  ever 
recommended  that? 

Mr.  Hunton:    I  do  not  think  it  ever  did. 

Mr.  Braxton:    Did  you  not  favor  the  report  of  the  Committee  on  Preamble  and  Bill 
y    of  Rights? 

Mr.  Hunton:    Oh,  well,  you  know  my  position  upon  those  matters. 

Mr.  Braxton:  I  do  not  know,  because  it  was  not  a  recorded  vote,  and  I  am  not  cer- 
tain that  I  understood  your  position  correctly.  I  understood  that  you  supported  the  propo- 
sition that  juries  in  felony  cases  might  be  waived.  I  am  not  sure  that  you  did.  Did  you 
ever  hear  of  such  a  recommendation  by  the  Virginia  Bar  Association?  Do  you  know  of 
any  petition  ever  filed  here  supporting  either  of  those  views?  I  merely  wish  to  call  atten- 
tion to  the  fact  that  your  judgment  is  jttst  as  strong  against  the  position  as  it  is  in  favor 
of  it. 

Mr.  Hunton:  I  am  perfectly  well  aware  (and  I  am  answering  the  argument  of  the 
gentleman  from  Staunton)  that  there  is  no  demand  upon  the  part  of  the  bar  of  Virginia 
for  action  upon  this  matter,  and  I  deny  the  proposition  that,  as  he  says,  there  is  a  large 
number  of  judges,  and  he  believes  a  large  majority  of  the  bar,  demanding  it. 
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Now,  let  us  consider  for  a  moment  how  the  judges  stand.  There  are  certainly  two- 
Circuit  Court  judges  in  this  body  and  one  Hustings  Court  judge  who  have  dealt  with  this, 
matter  of  jury  trial  in  civil  cases  much  more  than  the  County  Court  judges.  Let  us  see 
how  they  stand.  We  turn  to  the  delegation  from  Manchester,  the  most  judicial  delega- 
tion in  all  this  body,  and  we  find  that  both  of  those  distinguished  judges  are  in  favor  of 
preserving  the  unanimity  rule  in  jury  trials.  We  turn  from  them  to  the  distinguished 
member  from  Frederick  (Mr.  Harrison),  to  whom  it  gives  pleasure  to  me  to  render  just 
tribute  when  I  say  that  he  is  one  of  the  very  best  trial  judges  in  the  State  of  Virginia, 
and  we  find  him  in  harmony  with  these  two  distinguished  wearers  of  the  ermine. 

Now,  if  that  is  true  in  this  body,  is  it  not  a  fair  argument  that  they  are  fair  repre- 
sentatives of  the  judiciary  of  the  State?  And  in  considering  them  I  could  never  forget  my 
friend,  the  distinguished  gentleman  from  Roanoke  (Mr.  Robertson),  who  so  gracefully 
and  admirably  wore  the  ermine  for  so  many  years  upon  the  bench  of  that  city.  I  find  that 
he  is  an  advocate  of  the  resolution  or  of  the  resolutions,  the  amendments  or  the  substi- 
tutes of  the  gentleman  from  Staunton  (Mr.  Braxton).  But  if  you  will  read  between  the 
lines  of  the  argument  of  my  distinguished  friend,  instead  of  seeking  to  preserve  this  jury 
system,  as  my  friend  from  Augusta  says  he  is,  you  will  find  that  he  is,  if  I  mistake  not, 
not  much  of  an  advocate  of  a  trial  by  jury  any  way. 

Mr.  Robertson:    Do  you  think  that  the  juries  in  Virginia  are  very  efficient? 

Mr.  Hunton:  Well,  it  is  mighty  hard  to  say,  when  we  lose  our  cases  before  them; 
then  neither  the  courts  nor  the  juries  are  very  efficient.  (Laughter.)  It  occurs  to  me 
that  our  personal  experience  has  a  good  deal  to  do  with  the  conclusion  that  we  have 
reached. 

I  say,  therefore,  that,  taking  this  body  as  a  test,  there  is  fair  ground  for  argument 
that  the  judges  who  have  had  the  most  experience  in  these  jury  trials  in  civil  cases  are 
three  to  one  against  the  proposition  of  my  learned  =f riend.  The  failure  of  the  Bar  Asso- 
ciation of  Virginia  to  take  action  upon  that  subject  is  an  evidence,  at  least,  that  there  is 
no  crying  demand  upon  the  part  of  the  bar  of  the  State  for  this  change. 

Now,  let  us  look  at  the  question  and  come  down  to  a  little  more  practical  considera- 
tion of  the  amendment.  W^e  know  the  sacredness  that  is  attached  to  the  verdict  of  a 
jury,  and  we  know  that  a  trial  court  does  not  set  aside  the  verdict  of  a  jury  unless  it  is 
plainly  wrong.  Is  not  that  principle  of  law  predicated  upon  the  fact  that  the  verdict  of 
the  jury  is  unanimous?  Should  such  weight  be  given  to  the  verdict  of  a  jury  if  it  is  a 
verdict  of  three-fourths  of  the  jury? 

Again,  when  you  take  an  appeal  from  a  trial  court  to  the  court  of  last  resort,  the  ver- 
dict of  the  jury  is  considered  as  upon  a  demurrer  to  the  evidence,  and  an  appellate  court 
will  not  reverse  a  judgment  resting  upon  the  verdict  of  the  jury  unless  by  discarding  all 
of  the  evidence  of  the  demurrant  in  conflict  with  that  of  the  demurree,  and  the  inferences 
therefrom  that  the  verdict  is  then  wrong  and  should  be  reversed.  Would  it  be  fair  and 
reasonable  and  right,  gentlemen  of  the  Committee,  to  attach  any  such  Aveight  except  to  a 
unanimous  verdict. 

But  let  us  go  a  step  further  and  consider  this  matter  from  a  practical  standpoint,, 
from  the  experience,  as  my  friend  has  said,  of  Virginia  practitioners.  I  regret  to  admit, 
Mr,  Chairman,  that  I  have  reached  that  period  in  life  when  I  can  undertake  to  speak  from 
experience.  In  an  experience  at  the  bar  of  nearly  a  quarter  of  a  century,  I  believe  that 
my  time  has  been  given  more  largely  to  the  trial  of  jury  cases  than  that  of  m^ost  lawyers, 
and  it  is  that  practical  phase  of  this  question  to  which  I  desire  to  call  the  attention  of 
this  body. 

Look  at  the  effect  of  it.  What  would  be  the  most  injurious  effect  of  anything  except 
a  unanimous  verdict?  It  would  cause  two  results,  in  my  humble  judgment,  to  which  I 
desire  to  call  the  attention  of  these  gentlemen.  It  would  destroy  or  diminish  the  consid- 
eration that  would  be  given  to  the  question  by  the  jury.  It  would  destroy  or  dim.inish 
the  responsibility  of  the  jurors  for  the  verdict. 

Can  it  be  maintained,  when  it  is  known  that  after  a  certain  number  of  hours  a 
smaller  number  than  the  whole  number  of  the  jury  can  find  a  verdict,  that  the  jurors  will 
give  that  consideration  to  it,  that  argument,  that  calm  and  deliberate  dissection  of  facts 
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thai  they  would  do  if  they  knew  they  wouki  be  held  together  there  a  reasonable  and  suffi- 
cient time  for  them  to  consider. it  in  all  its  varying  phases? 

Again,  Mr.  Chairman,  would  the  jurors  feel  that  same  responsibility  for  the  verdict, 
because  you  know  theoretically  at  least  its  deliberations  are  secret?  You  cannot  demand 
of  a  juror  any  statement  that  may  tend  to  overthrow  his  own  verdict,  and  if  every  man 
upon  the  jury  knows  that  when  that  verdict  is  found  he  is  one  who  has  given  his  assent 
to  it,  and  that  he  cannot  escape  the  responsibility  for  it,  I  say  it  is  a  strong  factor.  The 
weak  juror  cannot  content  himself  with  being  in  the  minority  and  not  responsible  for  the 
verdict.  He  must  hang  the  jury  if  he  believes  it  right  or  share  the  responsibility  for  a 
wrong  verdict.  They  can't  say  it  was  not  their  verdict  and  that  they  voted  in  the  minority. 

I  say  as  a  practical  matter,  in  my  humble  judgment,  anything  less  than  a  majority 
verdict  will  destroy  or  diminish  the  consideration  that  will  be  given  to  the  cause  and  the 
responsibility  of  every  member  of  the  jury  for  the  verdict  that  is  finally  rendered. 

But  there  is  one  other  and  more  practical  phase  of  this  matter  to  which  I  desire  to 
call  the  attention  of  this  body.  The  gentleman  from  Culpeper  ( Mr.  Barbour ) .  in  his  argu- 
ment on  yesterday,  in  discussing  this  matter  uses  the  following  language: 

Corporations  have  their  attorneys  employed  by  the  year.  They  have  their  whole 
business  affairs  systematized  for  the  purpose  of  litigation,  and  they  would  almost  as 
lief  fight  a  good  case  as  a  bad  one.  WTien  they  are  trying  to  press  persons  having  claims 
against  them  to  compromise,  they  tell  them  frankly,  "You  may  beat  us  in  the  end,  but 
we  are  going  to  law  you,  and  we  are  going  to  fight  you  through  every  court  in  the  land 
and  to  the  Supreme  Court  of  the  United  States,  if  necessary,  and  when  this  case  is 
decided,  even  if  you  beat  us,  you  will  have  expended  everything  that  you  have  in  the 
payment  of  costs  and  attorneys'  fees."' 

Mr.  Chairman,  it  is  very  largely  for  the  protection  of  the  individual  against  corpora- 
tions that  it  is  necessary  that  these  reforms  in  our  law  should  be  enacted. 

Again,  he  said: 

As  I  was  saying,  I  think  it  is  necessary  for  the  protection  of  the  individual  as  against 
corporation  that  this  reform  shall  be  incorporated  into  our  Constitution.  All  of  us  who 
are  familiar  to  any  extent  with  litigation  between  corporations  and  individuals  know 
the  great  injustice  to  v/hich  individuals  are  subjected  under  the  present  system.  WTien 
cases  are  submitted  to  juries,  the  whole  effort  of  the  corporation  is  merely  to  get  one 
man  on  the  jury.  They  appeal  to  his  prejudices  and  to  his  passions  in  any  way,  and  so 
long  as  they  can  keep  one  member  of  the  jury  they  are  perfectly  satisfied.  It  is  all  they 
want;  because,  ordinarily,  we  know  that  the  parties  who  are  in  litigation  with  corpora- 
tions have  not  the  means  to  prepare  their  cases  for  trial  indefinitely.  It  costs  them 
money  to  get  their  witnesses  there;  it  costs  them  money  to  have  their  attorneys  there, 
and  every  time  the  corporation  succeed  in  getting  a  hung  jury  they  are  that  much, 
nearer  ultimate  victory,  notwithstanding  the  fact  that  the  jury  may  be  hung  by  but  one 
juror. 

But  for  those  statements  I  do  not  believe  I  should  have  wearied  the  patience  of  this 
body. 

From  November,  1S97,  to  January,  1901,  I  was  of  the  legal  staff  of  the  Southern 
Railway  Company,  and  upon  those  propositions  embodied  in  the  statements  of  my 
friend  from  Culpeper,  I  thought  it  was  due  to  myself  and  this  great  body  that  I  should 
state  my  experience  in  that  regard.  I  am  to-day  connected  with  no  corporation  as  its 
counsel.  My  relations  have  been  terminated  by  my  voluntary  resignation  from  the 
position  which  I  held,  i  am  as  free  and  unbiased  as  my  friend  from  Culpeper.  The 
only  thing  that  could  be  considered  in  giving  weight  to  what  I  say  is  that  the  trend  of 
my  thoughts  may  have  been  biased  by  the  occupation  that  I  once  had.  The  same,  how- 
ever, should  be  considered  in  giving  weight  to  the  argument  of  my  friend,  whose  posi- 
tion has  as  much  tendency  to  give  bias  to  his  conclusions  as  to  mine. 

Xow,  let  us  look  at  those  propositions,  and  I  cannot  think  that  my  friend  from  Cul- 
peper can  in  his  cooler  moments,  when  not  under  the  heat  of  argument,  believe  that 
it  is  necessary  to  change  the  jury  system  of  Virginia  in  order  to  give  protection  to  the 
individual  as  against  the  corporation.    I  challenge  the  experience  of  every  lawyer 
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within  the  sound  of  my  voice  to  know  if  it  is  not  true,  that  when  the  unfortunate  lawyer 
representing  a  corporation  gets  before  a  jury,  it  is  generally  but  a  short  step  to  a  verdict 
against  his  client.  There  is  little  except  the  consideration  of  the  amount  of  the  verdict 
that  is  considered  by  the  jury.  Is  it  not  the  rarest  thing  on  earth,  where  there  is  a  cor- 
poration on  one  side  and  the  individual  on  the  other,  that  there  is  ever  a  hung  jury? 
I  know  of  no  county  in  the  State,  1  believe,  where  in  my  brief  experience  more  suits 
were  brought  against  a  railroad  company,  than  in  the  county  of  my  distinguished  friend 
from  Culpeper,  and  in  those  more  than  three  years  experience,  I  never  knew  but  one 
hung  jury  in  that  county,  and  that  was  a  suit  brought  by  a  fellow  who  had  been  frost- 
bitten in  the  blizzard. 

Mr.  Barbour:    I  ask  the  gentleman  if  he  ever  let  such  a  case  go  to  the  jury? 

Mr.  Hunton:  I  never  let  it  go  if  I  could  keep  it  away.  I  am  not  chargii:ig  anything 
wrong  against  juries,  it  is  human  nature.  Probably  they  think  of  these  great  bodies 
that  are  not  going  to  be  hurt  particularly,  and  the  poor  unfortunate  wretch  who  has 
suffered  from  some  accident  or  sustained  some  damage.  But  I  make  no  criticism  upon 
the  jurors.  I  say  the  fact  is,  and  my  friend  knows  it  as  well  as  I  do,  that  whenever 
there  is  a  suit  between  a  corporation  and  an  individual,  and  it  has  to  go  to  a  jury  for 
its  arbitrament,  the  cases  are  nine  out  of  ten — I  would  say  ninety-nine  out  of  a  hun- 
dred— where  injustice  is  done  to  the  corporation,  rather  than  to  the  individual.  I  say 
that  there  is  an  injustice  in  that  respect. 

Now,  I  say  to  this  body,  that  if  you  abolish  the  rule  of  unanimity  there  will  be  in- 
finitely greater  injustice  than  there  is  under  the  present  system.  Look  at  this  matter, 
gentlemen,  and  consider  it  as  a  practical  one.  I  believe  I  am  in  bounds  when  I  say  that 
in  all  of  the  jury  trials  of  the  State  of  Virginia  at  large,  where  over  five  hundred  dol- 
lars are  involved,  more  than  fifty  per  cent,  of  them  are  suits  against  corporations  for 
unliquidated  damages,  i  am  here  to  maintain  that  the  unanimous  verdict  of  a  jury  is 
the  fairest  way  to  settle  a  question  of  unliquidated  damages.  There  is  very  little  law 
that  the  jury  has  to  consider.  It  is  mainly  the  question  of  amount;  how  much?  I  say 
that  the  fairest  expression,  the  fairest  way  to  reach  what  is  the  average  sentiment  as  to 
the  amount  of  damages  in  a  suit  for  unliquidated  damages,  is  by  the  unanimous  ver- 
dict of  that  jury.  We  all  know  from  our  experience  that  there  are  some  upon  those 
juries  who  are  for  a  very  large  sum,  others  for  a  more  reasonable  amount,  and  others 
for  a  still  smaller  amount;  but  in  that  spirit  of  concession  that  always  governs  juries 
(except,  it  seems,  in  the  county  to  which  the  gentlemen  from  Culpeper  alludes)  the 
amount  of  damage  is  arrived  at  by  a  concensus  of  opinion,  frequently  by  adding  to- 
gether the  various  amounts  and  dividing  the  sum  by  twelve.  I  maintain  that  the  fairest 
way  of  reaching  a  fair  amount  that  the  damage  should  be  fixed  at,  is  by  the  unanimous 
conclusion  of  the  jury  of  whatever  number  it  may  be  composed. 

I  say  these  are  practical  questions.  This  matter  has  been  greatly  discussed,  and  I 
do  not  wish  to  weary  the  Committee.  The  jury  is  a  time-honored  institution.  Is  there 
any  crying  evil  in  it?  My  friend  has  excluded  the  idea  that  he  thinks  there  is  any  cor- 
ruption in  our  jury  system,  or  that  corruption  has  ever  crept  into  Virginia.  He  cites 
Chicago  as  a  city  where  corruption  has  existed  in  jury  trials.  I  do  not  presume  that  my 
friend  charges  that  that  is  due  to  the  unanimity  rule.  If  he  does,  I  will  cite  Kansas 
City,  where  the  gentleman  from  Rockbridge  (Mr.  Anderson)  said  majority  verdicts  ob- 
tained. It  so  happens  that  I  have  a  brother-in-law  who  is  deputy-clerk  of  the  court  in 
Kansas  City,  and  he  has  told  me  of  the  public  exposure  of  the  corruption  of  juries  in 
that  city  in  the  last  few  years.  So,  if  my  friend  is  correct  in  saying  that  they  have  the 
majority  rule  or  less  than  a  unanimous  verdict  in  Missouri,  it  is  apparent  that  corrup- 
tion has  crept  in  there  just  as  well  as  in  Illinois,  where  there  are  unanimous  verdicts. 
But  my  friend  unites  with  the  gentleman  from  Culpeper  in  saying  that  he  does  not 
charge  that  there  has  been  any  corruption  in  the  State  of  Virginia. 

Now  let  us  look  for  a  moment  and  see  what  is  the  amendment  we  are  considering. 
Its  various  and  multitudinous  forms  have  made  it  difficult  for  the  chairman,  when 
asked  what  was  before  the  House,  to  state  what  it  was,  and  I  could  not  help  hoping 
that  my  learned  friend  from  Augusta  would  to-day  bring  us  a  printed  history  of  the 
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various  changes  that  have  been  made  in  this,  the  object  of  his  affection  and  devotion, 
since  its  introduction  and  presentation  on  this  floor,  and  that  he  would  have  added  to 
it  a  calculation  of  the  chances  of  how  many  votes  it  had  gained  by  one  change  and  lost 
by  another. 

Is  there  any  fixedness  of  purpose  that  has  animated  the  gentleman  from  Augusta  in 
proposing  this  amendment  and  asking  us  to  follow  his  guidance  and  leadership  in  adopt- 
ing it?  A  large  portion  of  his  speech,  as  gentlemen  will  remember,  was  devoted  to  an 
attempt  to  show  that  he  would  do  away  with  all  the  dangers  of  a  verdict,  by  less  than 
a  unanimotis  vote  by  giving  the  jury  six  hours  in  which  to  reach  a  unanimous  verdict, 
and  that  would  do  away  with  the  dangers  and  doubts  we  might  have  about  the  pro- 
posed amendment.  1  do  not  know  who  it  was.  but  some  one  said,  "Just  give  the  jury  a 
half  day":  and  all  this  fabric  of  argument  that  was  based  on  the  six  hours'  limit  van- 
ished, and  my  friend  from  Augusta  reduced  it  one-half,  to  three  hours.  Is  there  any  sta- 
bility of  purpose,  is  there  reason,  is  there  a  fixed  principle  that  has  guided  my  friend  in 
this  fight  for  his  amendment? 

Let  us  see  how  often  it  has  been  changed,  and  I  shall  endeavor  to  quote  my  friend 
accurately.  It  is  mighty  hard  to  follow  it,  and  I  have  longed  for  a  printed  history  of  it. 
Notice  was  given  that  the  amendment  wo^uld  be  offered  and  what  it  would  be.  I  think 
it  provided  for  a  jury  of  not  more  than  seven  or  less  than  three.  Before  it  came  before 
this  body  as  a  genuinely  offered  meritorious  rule,  it  had  been  changed  to  provide  for  a 
jury  of  seven,  a  two-third  verdict,  and  six  hours"  deliberation.  I  believe  that  change  was 
made  on  his  own  motion.  The  third  change  was  to  a  jury  of  twelve  and  two-thirds  to 
agree  upon  a  verdict,  with  still.  1  believe,  six  hours  for  deliberation,  although  I  am  not 
sure  whether  it  had  been  changed  to  three  hours.  I  think  not.  The  fourth  change 
which  my  friend  made,  or  accepted,  was  that  in  a  jury  of  less  than  twelve,  authorized  by 
legislative  action,  three-fourths  may  render  a  verdict,  with  three  hours  instead  of  six 
hours  for  deliberation.    Is  not  that  changing  right  often? 

But  that  is  not  all.  and  that  is  not  the  last.  The  last  amendment  which  my  friend 
accepted  was  the  proposition  of  the  gentleman  from  Rockbridge  (^Ir.  Anderson)  that 
three-fourths,  instead  of  two-thirds,  shall  be  necessary  to  render  a  verdict,  and  amid  all 
the  changes  we  have  passed  through,  following  the  course  of  this  amendment  and  the 
propositions  of  the  gentleman  from  Augusta.  I  cotild  but  sympathize  with  my  friend  from 
Charlotte  when  he  rose  and  addressed  the  Chairman  yesterday  and  asked  him  where  on 
earth  was  his  amendment  and  where  it  had  fallen  in  all  the  manifold  changes  and  vicissi- 
tudes through  which  the  original  proposition  of  the  gentleman  from  Atigusta  has  passed. 

]\Ir.  James  W.  Gordon:  It  was  because  it  is  so  difiictilt  to  secure  tmanimity  of  sen- 
timent. 

:\Ir.  Hunton:  I  understood  It  was  to  compromise,  to  make  concessions  and  to  catch 
votes:  that  is  the  reason,  as  I  understand  it.  I  observed  that  every  time  my  distin- 
guished friend  from  Augusta  introduced  a  changed  amendment,  he  would  premise  it  by 
saying  ""in  deference  to  the  sentiment  of  a  number  of  friends  who  concur  in  the  gen- 
eral principle,  I  accept  the  proposed  change  or  make  the  following  amendment. 

Mr.  Braxton:  I  should  like  to  ask  the  gentleman  what  inconsistency  or  wrong  there 
is  in  that? 

]\Ir.  Hunton:  I  do  not  see  anything  wrong  in  it  on  earth.  Far  be  it  from  me  to 
make  such  a  charge.  I  could  not  imagine  myself  charging  the  gentleman  from  Atigusta 
v'ith  a  moral  or  any  other  wrong. 

But  I  meant  this,  and  I  desire  to  bring  home  to  the  Convention  this  fact,  that  it 
shows  there  was  no  fixity  of  purpose  on  the  part  of  the  author  of  the  amendment.  It 
s-hows  that  he  vacillated,  that  he  moved  here  and  there,  and  that  when  he  thought  it 
would  be  stronger  and  get  more  votes  in  this  form  or  the  other,  he  would  come  from  one 
view  and  one  position  to  another  in  order  to  strengthen  the  amendment. 

Now,  I  say  when  you  have  a  leader  who  is  urging  upon  yoti  a  proposition  with  fixity 
of  principle  and  purpose,  you  can  more  safely  follow  him  than  one  who  shifts  about  vrith. 
the  vain  hope  that  every  sail  he  raises  may  catch  some  additional  support  to  this  fond 
child  of  his. 
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Mr.  Green:  If  the  rule  of  unanimity  is  abolished  and  we  return  to  the  rule  of  this 
House,  the  same  contest  for  votes  will  come  in  the  jury  room  that  has  gone  on  in  the 
House. 

Mr.  Hunton:    I  think  that  is  pre-eminently  true,  absolutely  and  entirely. 

I  was  about  to  say  that  this  amendment,  if  its  patron  had  been  absent  and  returned, 
could  not  be  recognized.  It  looks  like  it  had  been  battered  by  shipwreck  and  a  storm.  It 
looks  like  it  had  been  made  the  subject  of  the  gangrenous  course  of  a  poisoned  bullet  from 
the  hand  of  an  assassin.  It  has  been  changed  and  mutilated.  It  does  seem  to  me  that  in. 
its  wisdom  and  its  conservatism  a  body  of  Virginians,  making  organic  law  for  Virginia, 
should  not  yield  to  appeals  for  a  form  of  verdict  that  would  give  one  set  of  its  citizens  an 
advantage  over  another,  and  that  other  one  certainly  having  its  full  and  perfect  right 
before  the  juries  of  this  State  as  they  are  constituted  to-day.  (Applause.) 

Mr.  James  W.  Gordon:  Mr.  Chairman,  I  am  so  deeply  interested  in  the  success  of  the 
general  proposition  now  before  the  House  that  I  cannot  forbear  to  make  just  a  few  re- 
marks upon  it. 

The  distinguished  gentleman  from  Fauquier  (Mr.  Hunton)  who  has  just' taken  his 
seat  made  one  concession  which  it  seems  to  me  is  sufficient  to  convince  the  minds  of  the 
Committee  that  some  change  in  our  jury  system  is  necessary.  All  of  the  gentlemen  who 
have  spoken  upon  his  side  of  the  case  have  lauded  the  ancient  system  of  trial  by  jury  with 
a  unanimous  verdict.  The  gentleman  says  it  is  the  most  perfect  system  for  the  elucida- 
tion of  questions  of  the  fact  that  can  be  devised,  and  yet  right  on  top  of  that  he  says  that 
in  the  large  section  of  territory  where  he  practices  he  will  never  allow  his  case  to  go  be- 
fore a  jury  if  he  can  help  it.  Does  that,  gentlemen,  show  the  trust  of  the  gentleman  in 
this  much-boasted  system  of  trial  by  jury? 

Mr.  Hunton:  I  merely  mean  to  say  that  when  representing  a  railroad  before  a  court 
I  do  not  let  the  case  go  before  the  jury  if  I  can  help  it.  I  did  not  mean  to  make  that  state- 
ment any  broader  than  that  if  I  did. 

Mr.  James  W.  Gordon:  I  know  that  corporations  in  this  country  are  very  powerful, 
and  they  are  becoming  more  and  more  powerful,  but  they  have  their  rights,  and  their 
rights  must  be  respected.  They  are  becoming  more  numerous  every  day.  They  are  be- 
coming more  and  more  a  factor  in  our  commercial  life  and  in  our  whole  social  system, 
and  if  this  large  class  of  litigants  in  our  courts  cannot  get  justice  before  a  jury  of  twelve 
with  a  unanimous  verdict,  then  there  is  a  crying  call  for  some  change  in  that  system. 

The  gentleman  from  Fauquier  (Mr.  Hunton)  would  be  much  better  able  to  protect  the 
interests  of  his  client,  a  corporation,  before  a  jury  where  three  or  four  men  could  hang 
the  jury,  he  would  be  much  better  protected  under  the  proposed  amendment,  where  he 
could  have  a  divided  jury  than  he  would  under  the  present  system,  from  his  own  stand- 
point. 

Now,  the  gentleman  says  that  the  weight  which  is  given  to  the  verdict  of  the  jury 
results  from  this  unanimity  rule.  I  differ  with  the  gentleman  on  that  proposition.  The 
weight  that  is  given  to  the  verdict  of  a 'jury  under  our  present  system  arises  from  the 
fact  that  the  jury  is  the  judge  of  the  facts,  and  that  is  also  the  reason  for  the  weight 
which  is  given  in  the  Court  of  Appeals  to  the  verdict  of  the  jury,  and  not  merely  because 
the  verdict  is  unanimous. 

He  says:  "Would  it  be  fair  to  attach  this  weight  to  less  than  a  unanimous  verdict?" 
Yes,  because  we  constantly  in  practice  to-day  attach  this  very  weight  to  v/hat  is  practi- 
cally less  than  a  unanimous  verdict.  If  a  man  comes  into  a  jury  room  with  his  mind  made 
up  that  a  particular  side  of  a  case  is  the  correct  one,  or  that  a  certain  state  of  facts  have 
been  proved,  and  he  is  induced  by  any  compromise  or  by  any  force  or  coercion  to  change 
his  mind  and  come  over  to  the  majority,  that  is  not  his  voluntary  opinion  upon  the  case, 
and  you  are  coercing  him  into  going  with  the  majority  when  he  really  oftentimes  does 
not  believe  that  is  right.  It  seems  to  me  that  all  these  arguments  which  have  been  made 
on  the  side  of  the  gentleman  from  Fauquier  resolve  themselves  into  a  deification  of  the 
things  of  the  past,  and  I  respectfully  submit  that  we  cannot  settle  these  great  questions 
on  those  lines. 

The  gentleman  from  Alleghany  (Mr.  Anderson)  yesterday  asked  in  dramatic  tones,. 
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"Are  we  wiser  than  the  men  who  established  this  rule?"  I  say  we  are  wiser  for  the  things 
Avhich  concern  the  year  1901  than  the  men  were  who  established  the  order  of  things  for 
the  year  1801.  The  law  is  a  progressive  science.  We  must  keep  up  with  it;  we  must  keep 
up  with  the  changes  in  our  social  conditions,  and  the  law,  if  it  is  to  gain  and  hold  the 
respect  of  the  community,  must  adapt  itself  to  those  changes  as  they  arise. 

Gentlemen  speak  as  if  there  had  been  an  attack  upon  the  jury  system  in  the  amend- 
ment which  has  been  offered.  That  is  not  true.  As  I  shall  attempt  to  show,  the  unanim- 
ity rule  can  be  defended  only  on  the  ground  that  hung  juries  are  good  things  and  ought 
to  be  encouraged.  The  proposed  amendment  does  not  change  the  character  or  in  any  way 
modify  the  constituent  elements  of  the  jury,  as  we  have  it  at  present.  It  simply  estab- 
lishes a  different  rule  of  decision  in  certain  cases.  This  being  so,  the  same  influences  that 
operate  to  produce  a  unanimous  verdict  now  would  operate  to  produce  the  same  unanimity 
imder  the  three-fourths  rule.  The  three-fourths  rule  would  not  require  a  verdict  to  be 
rendered  by  nine  jurors,  but  would  only  permit  it  after  full  conference.  In  the  majority 
of  cases  the  jurors  would  all  agree,  as  they  do  at  present,  and  the  rule  would  become 
effective  only  in  those  cases  where  without  it  there  would  be  a  hung  jury. 

Therefore,  the  tendency  of  the  proposed  amendment  is  not  to  destroy  the  chance  of  a 
unanimous  verdict  in  any  case,  but  to  prevent  a  miscarriage  of  justice  in  those  instances 
where  there  are  one,  two,  or  three  cranky,  prejudiced,  or  venal  men  on  the  jury. 

The  distinguished  gentleman  fiK>m  Campbell  (Mr.  Daniel)  and  the  gentleman  from 
Fluvanna  (Mr.  Pettit)  recognized  this  tendency  of  the  unanimity  rule  in  the  arguments 
which  they  made  here  yesterday  and  Friday.  The  gentleman  from  Fluvanna  defended 
the  unanimity  rule,  and  one  of  the  grounds  which  he  urged  was  that  a  hung  jury  was  a 
good  thing;  that  when  lawyers  and  the  litigants  got  into  court  on  the  second  trial  they 
were  better  prepared  for  the  evidence,  better  prepared  for  the  law,  and  were  altogether 
better  prepared  to  go  on  with  the  second  trial  than  with  the  first. 

I  hardly  think  that  is  an  argument  vv^hich  will  appeal  to  any  self-respecting  lawyer. 
A  lawyer  has  no  right  to  nut  his  client  to  the  cost  of  a  double  trial  through  any  negli- 
gence, laziness,  or  carelessness  of  his  own.  It  is  the  proper  thing  that  litigation  should 
be  ended  as  soon  as  possible.  It  is  a  very  desirable  thing  that  litigants  should  not  be  kept 
in  the  courts  year  after  year  trying  to  settle  their  difficulties. 

The  gentleman  from  Campbell,  on  the  other  hand,  said  that  the  knowledge  on  the  part 
of  the  lawyers  and  litigants  that  there  might  be  a  hung  jury  and  that  they  might  have  to 
go  over  and  over  with  the  trial  several  times,  would  encourage  people  to  settle  their  dif- 
ferences out  of  court  and  come  to  compromises  with  each  other.  Gentlemen  of  the  Com- 
mittee, it  is  one  of  the  grandeurs  of  our  civilization  that  every  man  whose  rights  are 
invaded  can  invoke  the  aid  of  the  law  to  settle  his  disputes,  and  he  ought  not  to  be  forced 
to  submit  his  case  to  any  arbitrators  outside  of  legal  methods.  It  seems  to  me  that  that 
is  another  very  poor  argument  for  the  unanimity  rule. 

Now,  Mr.  Forsyth  in  his  work  on  trials  by  jury  gives  vrhat  to  my  mind  is  a  very 
cogent  reason  against  the  unanimity  rule.  He  says  that  every  juryman  is  sworn  to  try 
the  case  for  himself  on  the  law  and  evidence,  but  the  practical  result  of  the  unanimity 
rule  will  often  require  him  to  stultify  himself  in  the  jury  room  by  going  over  with  the 
majority.  And  he  goes  on  to  argue  that  it  were  much  better  that  those  who  have  firm 
convictions  on  one  side  of  a  case  should  be  able  to  retain  those  convictions  and  stand  out 
for  them  and  that  the  majority  of  the  jury,  or  nine  or  eight,  should  bring  in  the  verdict, 
than  that  the  consciences  of  these  other  persons  should  be  violated  and  a  unanimous  ver- 
dict secured  in  that  way. 

I  agree  with  the  gentleman  from  Roanoke  (Mr.  Robertson)  that  this  is  a  practical 
business  proposition.  I  think  no  lawyer  on  this  floor  will  differ  with  me  in  my  assertion 
that  oftentimes  there  is  upon  a  jury  a  man  who  has  some  special  leaning  toward  one  of 
the  lawyers  or  who  has  a  special  leaning  toward  one  of  the  litigants.  He  may  not  be 
conscious  of  this  prejudice,  and  yet  it  is  there  and  he  cannot  get  rid  of  it.  Now,  I  say 
that  the  trial  of  that  cause  should  not  depend  upon  that  man's  prejudice  nor  upon  his 
connection  with  one  or  the  other  of  the  litigants. 

A  gentleman  who  sits  on  the  floor  of  the  Convention  was  telling  me  this  morning 
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that  in  his  county  or  city  if  a  lawyer  represents  one  side  of  a  case  and  there  is  a  certain 
juryman  on  the  jury  which  is  to  try  it,  it  is  a  matter  of  public  observation  and  comment 
that  there  is  going  to  be  a  hung  jury  or  that  the  case  will  go  with  that  lawyer.  Now,  I 
say  that  where  you  allow  nine  men  out  of  twelve  to  bring  in  a  verdict — and  that  is  the 
scheme  which  I  favor — you  do  away  with  the  possibility  of  just  such  a  condition  of  affairs. 

Mr.  Green:  The  judge  would  do  away  with  such  a  state  of  affairs  very  quickly,  by 
removing  the  man  from  the  jury,  if  the  matter  were  called  to  his  attention. 

Mr.  James  W.  Gordon:  Yes,  sir;  but  very  often  the  judge's  attention  is  not  drawn  to 
it  and  it  cannot  be  drawn  to  it,  and  in  a  large  number  of  cases  just  such  a  juryman  will 
get  in  the  jury  box  without  the  knowledge  of  the  opposing  litigant  or  of  his  counsel,  and 
without  the  knowledge  of  the  judge  or  anybody  else  connected  with  the  trial  of  the  case. 

I  desire,  in  conclusion,  to  call  attention  to  one  fact.  As  I  understand,  the  reason  for 
submitting  questions  of  fact  to  twelve  men,  or  of  the  trial  by  jury,  is  to  get  the  concur- 
rence of  a  sufRcient  number  of  minds  as  to  the  truth  of  a  certain  proposition  in  such  a 
way  as  to  justify  a  judgment  being  entered  up  on  the  verdict.  There  are  gentlemen  on 
the  floor  of  this  Convention  who  rather  inconsistently,  it  seems  to  me,  decry  any  change 
in  the  jury  system,  and  yet  who  say  they  are  willing  to  have  a  unanimous  jury  of  seven 
men.  If  we  have  a  jury  of  twelve  men  and  allow  three-fourths  to  bring  in  a  verdict,  you 
have  nine  men  bringing  in  a  verdict  as  against  seven  in  the  other  case,  and  the  nine  men 
on  a  jury  of  twelve  are  just  as  effective  and  their  judgment  is  just  as  conclusive  of  the 
state  of  facts  presented  to  them  as  the  unanimous  verdict  of  seven  men.  The  advantage  is 
that  in  the  larger  number  of  twelve,  when  allowing  three-fourths  to  bring  in  a  verdict 
you  do  away  with  the  possibility  of  a  man  or  two  or  three  men  on  the  jury  who  might  be 
purchased  or  who  might  be  unduly  influenced  outside  of  the  law  and  the  evidence.  It 
seems  to  me  that  these  reasons  are  conclusive  in  favor  of  one  of  the  propositions  which 
is  before  the  House. 

Mr.  O'Flaherty:  Do  you  think  the  probability  that  nine  men  out  of  twelve  would 
agree  is  the  same  in  proportion  as  that  seven  men  would  agree  on  the  same  subject?  Do 
you  mean  to  assert  that? 

Mr.  James  W.  Gordon:  I  think  there  is  more  probability  of  nine  men  out  of  twelve 
agreeing  than  there  is  of  seven  men  out  of  seven  agreeing. 

Mr.  O'Flaherty:    Of  course.    That  is  the  very  point. 

Mr.  James  W.  Gordon:  I  think  where  you  get  an  expression  of  opinion  from  nine 
men  out  of  twelve  on  a  jury  it  is  entitled  to  just  as  much  respect  and  carries  as  much 
weight  as  would  the  opinion  of  seven  men  out  of  seven. 

Mr.  O'Flaherty:  I  think  not.  May  I  ask  you  another  question?  Do  you  not  think 
that  the  unanimous  decision  of  twelve  men  will  more  definitely  settle  a  question  to  the 
satisfaction  of  all  concerned  than  the  decision  of  five  out  of  seven? 

Mr.  James  W.  Gordon:  I  think,  as  an  abstract  proposition,  that  the  unanimous  opin- 
ion of  twelve  men  is  worth  more  than  the  unanimous  opinion  of  seven  men,  but  I  think 
in  its  practical  application  it  is  much  better  that  we  should  allow  three-fourths  of  the 
jury  of  twelve  men  to  bring  in  a  verdict  than  to  run  the  chances  of  all  the  mistrials  that 
we  have  now,  and  to  have  the  ends  of  justice  defeated  in  the  way  they  often  are  now. 

Mr.  O'Flaherty:  Your  idea  is  not  the  question  of  ascertaining  the  facts  in  the  most 
definite  way,  but  to  stop  what  you  regard  as  useless  litigation. 

Mr.  James  W.  Gordon:  I  conceive  that  with  the  limitations  of  the  human  intellect 
and  with  our  poor  frail  humanity  it  is  impossible  to  get  any  perfect  system,  but  what 
we  want  to  do  is  to  get  the  most  efficient  system  possible,  with  the  least  evils  in  it,  and 
I  conceive  that  the  way  to  do  that  is  to  get  the  larger  body  of  twelve  together  and  then 
proceed  with  those  twelve  men  as  we  proceed  with  all  other  affairs  of  life — let  three- 
fourths  of  them  bring  in  a  verdict  after  full  deliberation.  The  reason  why  I  would  not 
make  it  a  bare  majority  of  the  twelve  is  this:  I  think  we  should  have  a  sufRcient  num- 
ber behind  any  ascertainment  of  fact  in  a  judicial  proceeding  before  a  jury  to  give 
weight  to  the  result,  and  I  think  a  bare  majority  would  not  give  that  weight  like  a  three- 
fourths  verdict  would.    Gentlemen,  I  thank  you. 

Mr.  Braxton:    Mr.  Chairman,  I  propose  to  abolish  the  rule  requiring  unanimity  of 
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juries  in  the  rendition  of  verdicts  in  civil  cases.  In  support  of  that  proposition  I  cited 
to  the  Committee  the  opinions  of  a  large  number  of  men  whose  calling,  experience,  and 
trend  of  thought  make  it  but  reasonable  that  we  should  attach  a  great  deal  of  im- 
portance to  their  opinions  on  the  subject.  The  citation  of  authorities  in  such  a  case  is 
nothing  unusual.  The  fact  that  other  men  have  thought  the  same  thoughts,  have  con- 
sidered the  same  subject  and  have  come  to  the  same  conclusion  that  you  have  always 
adds  strength  and  ought  to  add  strength  to  the  opinions  which  you  express. 

This  proposition  of  mine,  Mr.  Chairman,  was  not  sprung  upon  the  Committee  sud- 
denly and  without  warning,  and  while  it  has  been  changed  in  its  detail,  and  while  it  has 
suited  the  humor  of  certain  speakers  in  this  discussion  to  twit  me  from  time  to  time 
for  having  shifted  my  position,  I  believe  the  Committee  will  bear  me  out  when  I  say 
that,  from  the  inception  of  this  matter  to  the  present  time  I  have  adhered  with  unswerv- 
ing fidelity  to  my  original  proposition,  to-wit,  the  abolition  of  the  unanimity  rule  in  civil 
juries. 

I  say  this  was  not  sprung  as  a  surprise  upon  the  Committee,  but  due  notice  weeks 
ago  was  given  them  of  my  intention  to  press  this  matter  upon  their  consideration. 

Mr.  Chairman,  I  hope  that  I  am  not  opinionated.  "WTiile,  after  considering  this  mat- 
ter, I  have  come  to  a  conclusion  which  is  most  satisfactory  to  my  mind,  I  still  treat  with 
the  utmost  respect  the  opinions  of  gentlemen  who  differ  with  me.  I  deem  it  due  to  my- 
self, however,  as  well  as  to  the  Committee  and  the  cause  which  I  have  embraced,  that 
I  should  once  more  press  upon  their  consideration  the  reasons  which  have  controlled 
me  in  arriving  at  my  present  conclusion. 

I  call  your  attention  to  the  fact  that  some  of  the  ablest  and  some  of  the  most  learned 
gentlemen  of  our  body  have  taken  it  upon  themselves  to  attack  the  proposition  I  offer, 
and  after  weeks  of  study,  I  ask  you  if  they  have  been  able  to  cite  any  authorities  which 
in  matter  of  weight  and  the  consideration  due  to  them  are  comparable  to  those  that  I 
cite  to  you  on  my  side. 

It  is  idle  to  say  that  there  is  nothing  in  the  opinion  expressed  by  these  authorities. 
If  the  opinions  of  our  ancestors  and  of  the  great  men  who  have  gone  before  us  are  en- 
titled to  half  the  enconiums  which  my  friends  have  heaped  upon  them,  I  say  why  are 
not  the  opinions  of  the  learned  philosophers,  the  historians,  the  lawyers,  the  judges,  and 
the  publicists,  whom  I  have  cited  to  you,  worthy  of  consideration?  I  cite  to  you  a  long 
list  of  men  in  almost  all  the  walks  of  life.  Men  of  learning  and  men  whose  judgment  is 
unbiased.  I  cite  to  you  judges  whose  opinions  have  carried  the  utmost  weight,  men  who 
have  graced  the  highest  court  in  this  land;  the  most  learned;  the  most  profound  think- 
ers; the  greatest  patriots  you  can  mention,  and  against  such  names  as  Lieber,  Bentham, 
Brougham,  Cooley,  Miller,  and  a  whole  host  of  others  there  is  brought  up  in  battle  array 
and  shaken  at  us  the  opinions  of  a  corporation  lawyer  of  New  York  city,  Mr.  Joseph  H. 
Choate,  who,  with  all  his  brilliancy  and  all  his  argument  (that  was  read  at  length  here 
against  me)  was  repudiated  in  toto  by  the  vote  of  the  American  Bar  Association,  before 
whom  he  made  his  argument.  You  say  there  is  nothing  in  authority.  If  that  is  all  your 
authority,  I  agree  with  you  there  is  nothing  in  it. 

But,  Mr.  Chairman,  while  I  do  not  wish  to  pile  Ossa  on  Pelion.  I  will  read  you  a 
few  more  authorities.  In  our  neighboring  State  of  West  Virginia,  the  law  periodical 
of  that  State  in  discussing  this  matter,  refers  to  the  unanimity  rule  in  this  language; 
and  this  I  may  say.  as  near  as  we  can  com'e  to  it,  is  the  official  expression  of  the  opinion 
of  the  lawyers  of  that  State: 

We  regard  the  rule  requiring  unanimity  in  the  verdict  of  a  jury  in  civil  cases  as  an 
obstruction  to  justice  in  our  courts. 

It  is  a  hard  rule.  It  makes  an  unreasonable  demand.  It  requires  twelve  men  to 
agree  in  the  jury-room,  and  certify  their  convictions  under  oath,  upon  a  complicated 
case,  about  which  they  could  not  and  would  not  agree  outside  the  jury-room. 

Either  this  or  the  controversy  must  go  unsettled.  The  courts  must  fail  to  settle 
controversies  which  ought  to  be  settled  somewhere.  Suitors  must  be  subjected  to  bur- 
densome costs  for  a  failure  of  justice.  And  the  confidence  of  the  people  is  shaken  and 
destroyed  in  the  only  recognized  tribunal  for  dealing  with  such  matters. 

Moreover,  the  rule  of  unanimity  puts  it  in  the  power  of  one  corrupt  or  corruptible 
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juror  to  defeat  the  ends  of  justice,  and  render  nugatory  the  judgment  of  eleven  honest 
men  in  a  case  that  is  entirely  clear. 

We  would  not  relax  the  rule  in  criminal  cases,  because  when  a  man's  life  or  lib- 
erty is  at  stake,  it  ought  to  require  the  unanimous  judgment  of  twelve  men  to  deprive 
him  of  it.  The  law  mercifully  and  justly  gives  him  the  benefit  of  every  reasonable 
doubt  upon  the  question  of  his  guilt. 

But  in  a  civil  case,  arising  out  of  the  complications  of  business  transactions,  in 
which,  although  the  parties  may  be  honest,  it  is  simply  a  question  of  judgment  as  to  the 
relative  rights  of  the  parties  concerned,  it  is  only  fair  and  reasonable  that  the  unbiased 
judgment  of  ten,  or  eight,  or  even  six,  reputable  citizens,  acting  under  oath,  should 
settle  and  make  it  final.  It  is  better  that  such  controversies  sh(?tild  be  settled,  even 
though  they  be  settled  wrongfully  in  some  instances.  No  great  hardship  would  result 
in  the  end,  when  a  court  sits  to  determine  the  law  in  a  business  matter,  and  six,  eight 
or  ten  men  determine  the  facts  under  the  law.  It  is  most  frequently  the  case  that  it  is 
better  for  a  suitor  to  have  his  suit  determined  wrongly  than  that  it  should,  for  an 
indefinite  time,  not  be  determined  at  all. 

A  writer  in  the  Legal  Advertiser  for  June,  1899,  referring  to  the  same  subject,  and  to 
the  opinion  of  the  lawyers  of  the  Denver  bar  thereon — and  I  believe  the  Denver  bar 
ranks  as  high  as  that  of  any  other  city  its  size  in  the  United  States — says: 

The  hope  of  success  for  the  weak  side  of  a  particular  case  may  often  depend  upon 
convincing  a  minority  rather  than  the  majority,  and  the  advocate  who  pleads  such  cause 
may  prefer  to  cling  to  the  hope  that  for  some  cause,  some  motive  or  reason,  possibly 
aside  from  the  law  and  the  weight  of  the  evidence,  one  or  two  men  may  save  him  from 
•defeat.  But  when  the  members  of  the  bar  are  entirely  free  from  personal  considera- 
tions in  the  determination  of  this  question,  it  is  the  opinion  of  the  writer,  from  the 
expressed  opinions  of  some  two  hundred  members  of  the  Denver  bar,  that  ninetj^-five 
per  cent,  of  them  heartily  favor  the  change.  At  a  well-attended  meeting  of  the  Denver 
Bar  Association,  called  specially  to  discuss  the  question,  there  was  not  a  single  vote 
recorded  against  a  resolution  adopted  in  favor  of  the  bill  in  question"  

Which  was  to  abolish  the  unanimity  rule. 

In  an  article  in  Law  Notes  for  February,  1899,  Mr.  Lesser,  speaking  of  the  same  sub- 
ject, says: 

It  would  be  the  saddest  blow  ever  sustained  by  the  common  people  if  the  time  should 
ever  come  when  jury  trials  should  be  abolished  even  in  civil  cases,  and  if  such  a  mis- 
fortune should  come  it  will  be  laid  at  the  door  of  an  indifferent  and  thoughtless  bar  in 
England  and  America,  who  seem  loth  to  wake  up  to  the  danger  until  the  whole  noble 
system  may  be  involved  in  ruin — by  the  retention  of  this  unmeasurable  rule  of  una- 
nimity. 

The  very  learned  and  able  professor  of  law  at  the  University  of  Virginia,  in  July, 
1899,  in  commenting  on  this  subject,  says: 

"The  requirement  is  of  comparatively  modern  origin,  and  is  by  no  means  contem- 
poraneous with  the  inception  of  jury  trial.  It  worked  no  great  hardship  in  former  times, 
when  the  jury  were  coerced  by  starvation  and  other  privations  into  reaching  the  re- 
quired unanimity.  With  the  abandonment  of  this  saving  feature,  and  with  the  largely 
increased  restraints  upon  the  trial  judges  in  commenting  upon  the  testimony,  the  inevi- 
table result  has  followed  that  in  a  hotly-cc)ntested  litigation  a  hung  jury  is  the  rule 
rather  than  the  exception. 

"It  is  a  remarkable  testimonial  to  our  conservative  habits  of  mind  that,  amongst  a 
people  whose  government  is  founded  upon  the  principle  that  differences  of  opinion  will 
exist,  and  must  be  settled  by  the  minority  giving  way  to  the  majority,  and  that  the 
majority  shall  rule — whose  jurisprudence  is  saturated  with  the  idea  that  it  is  more  to 
the  public  interest  that  there  be  an  end  of  litigation  than  that  justice  be  done  in  indi- 
vidual cases — should  have  rested  so  long  content  with  a  practice  subversive  of  these 
fundamental  principles. 

"A  bare  majority  of  our  Legislature  make  the  laws  by  which  our  personal  and 
property  rights  are  defined  and  protected,  and  a  majority  of  the  judges  declare  and 
enforce  these  laws.  A  large — probably  the  larger — mass  of  litigation  between  man  and 
man,  involving  the  most  delicate  and  valuable  interests,  both  of  person  and  property, 
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is  disposed  of  in  the  chancery  and  admiralty  courts,  without  the  intervention  of  a  jury; 
and,  in  these  courts,  the  decision  of  the  majority  governs."  I  may  add,  whether  in  mat- 
ters of  law  or  in  matters  of  fact.  '*The  ease  and  frequency  with  which  one  or  two  weak 
or  crotchety  men  in  the  jury  Dox  are  induced  to  dissent  from  the  majority,  and  thus 
cause  a  mistrial,  even  in  a  fairly  clear  case,  is  known  to  every  trial  lawyer.  In  the 
requirement  of  unanimity,  bribery  (happily  rare  in  Virginia),  obstinacy,  stupidity,  per- 
sonal predilection  for  or  prejudice  against  counsel  or  litigant,  and  all  the  weaknesses  of 
human  nature,  are  given  full  sway,  and,  though  exerted  upon  but  one  of  the  twelve,  are 
sufficient  to  tie  the  hands  of  the  court  and  to  stay  its  judgment.  The  evil  done  is  not 
only  in  the  increased  cost  to  the  parties  of  new  trials  and  the  denial  of  a  judgment  to 
him  who  shows  himself  best  entitled  to  it,  but  in  the  injury  to  the  public  in  the  loss  of 
confidence  in  the  tribunals  set  up  by  law  for  the  determination." 

Not  the  agitation  

"The  determination  of  civil  controversies.  A  number  of  the  States  have  abolished 
the  requirement  for  unanimity,  and  the  result  has  proved  most  satisfactory  to  the  bar 
and  to  the  people." 

It  has  been  said  that  the  legal  profession  in  this  State  has  never  spoken;  but  I 
continue  to  read  from  the  Law  Register,  from  what  may  be  called  an  editorial  by  its 
distinguished  editor,  the  learned  professor  of  law  at  the  University  of  Virginia,  who 
fills  with  so  much  distinction  the  chair  once  held  by  the  late  John  B.  ilinor: 

"We  should,  however,  rejoice  to  see  a  constitutional  amendment  in  Virginia  au- 
thorizing a  verdict  by  less  than  the  whole  number  of  jurors  in  civil  cases.  T\Tiether  the 
number  should  be  larger  than  a  bare  majority  is  a  matter  of  detail  of  no  great  moment. 
A  verdict  by  a  mere  majority  would  be  more  logical,  but  in  view  of  the  character  of  the 
average  jury,  a  requirement  of  two-thirds  or  three-fourths  would  be  more  desirable." 

Now,  gentlemen  of  the  Committee,  I  read  further  from  what  this  gentleman  says,  and 
he  cannot  be  charged  with  demagoguery  or  partisanship  or  with  biased  views.  I  want 
you  to  hear  this: 

Since  such  a  rule  would  make  verdicts  against  corporations  easier  to  obtain,  should 
the  question  become  a  live  one  in  Virginia,  we  may  look  for  the  opposition  of  all  cor- 
porate interests  to  the  measure,  and  with  such  opposition  the  chances  of  its  adoption  are 
more  or  less  remote. 

The  learned  gentleman  from  Fauquier  said  that  all  of  the  judges  I  had  quoted  from 
were  United  States  judges,  and  that  they  were  known  to  be,  or  believed  generally  to  be 
not  much  admirers  of  the  jury  system.  I  read  now  from  a  State  judge.  Judge  Grace,  of 
Arkansas.  He  has  rather  a  racy  style  of  expression,  but  I  read  it  to  show  that  this  opin- 
ion is  not  limited  to  United  States  judges  only.  This  judge,  whose  style  I  cannot  exactly 
commend,  although  the  substance  is  good,  in  commenting  on  this  very  matter,  says: 

In  every  relation  of  life  in  America,  where  the  result  is  made  to  depend  on  the 
opinions  and  decisions  of  a  number  of  persons,  the  principle  of  majority  rule  has  been 
adopted,  with  the  sole  exception  of  the  verdict  of  a  jury.  A  majority  of  one  vote  in  each 
house  of  a  general  assembly  or  the  congress  suffices  to  create,  repeal  or  change  a  posi- 
tive law,  regardless  of  the  magnitude  of  the  interests  involved,  as  in  the  case  of  a  cur- 
rency bill,  a  tariff  law  or  a  declaration  of  war.  A  majority  in  the  national  Sezate  ratifies 
or  refuses  to  consent  to  a  treaty  with  a  foreign  power.  A  majority  of  a  single  vote  in 
half  a  million  in  a  pivotal  State  may  elect  a  President  of  the  United  States,  change  the 
entire  policy  of  the  government,  and  bring  prosperity  or  ruin  to  seventy  millions  of 
people.  And  yet  lawyers — good  lawyers,  honest  and  patriotic  lawyers- 
Like  my  distinguished  friend  from  Fauquier  

Will  roil  their  eyes  in  horror  at  the  very  suggestion  that  it  would  be  sensible  to 
apply  the  same  principle  in  deciding  a  replevin  suit  for  a  "ticky"  calf  or  a  pestle-tailed 
pony.  And  yet,  again,  this  very  calf  or  pony  case,  when  it  has  ascended  by  appeal  from 
the  justice  of  the  peace  to  Circuit  Court  and  thence  to  the  Supreme  Court  of  the  State, 
is  decided  by  a  bare  majority  of  the  judges,  if  they  should  happen  to  differ.  In  a  capital 
case,  if  three  supreme  judges  vote  to  break  the  appellant's  neck  and  two  decide 
that  he  ought  to  go  scot-free,  the  accused  gentleman  must  suffer  the  inconvenience  of 
I)eing  hanged  until  he  is  dead.  So  the  Supreme  Court  of  the  United  States,  if  five 
2d — Const.  Debs. 
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learned  gentlemen  are  of  the  opinion  that  an  income  tax,  for  instance,  is  unconstitu- 
tional, and  four  other  equally  "potent,  grave  and  reverend  seigniors,"  think  that  it  is. 
not,  the  majority  of  one  prevails  and  the  solemn  act  of  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  becomes  a  nullity.  So,  again,  in  bodies  having  purely 
ministerial  or  executive  functions,  as  in  case  of  boards  of  directors  of  corporations,  for 
example,  the  majority  rules  and  the  rights  of  the  minority  must  give  way  to  the  will  of 
the  majority  when  lawfully  expressed. 

My  learned  and  distinguished  friend  from  Fauquier  said  that  I  was  unfortunate,  and 
so  was  Judge  Caldwell,  in  citing  the  case  of  the  Electoral  Commission  with  its  vote  of 
eight  to  seven,  and  the  decision  of  the  Supreme  Court  of  the  United  States,  by  one  ma- 
jority, by  which  it  set  aside  the  income  tax  law%  and  its  decision  whereby  it  decided  that 
the  Constitution  did"  not  follow  the  flag  to  protect  individuals  from  oppression  in  our 
foreign  possessions.  I  say  to  him,  sir,  that  I  do  not  cite  them  as  authorities  and  prece- 
dents. I  merely  call  attention  to  the  fact  that  the  very  corporations  which  are  foremost 
in  denunciation  of  the  abolition  of  the  unanimity  rule  in  jury  cases  have  never  yet  seen 
fit  to  raise  their  voice  when  the  majority  rule  operates  in  the  Supreme  Court  of  the  United 
States  or  the  Electoral  Commission.  I  go  further,  sir,  and  say,  to  show  the  inconsistency 
of  these  corporations,  that  where  it  is  to  their  interest  to  press  a  case  to  a  conclusion^ 
where  they  occupy  the  position  of  the  aggressor  and  want  the  matter  brought  to  an  end, 
as  for  instance,  when  by  the  right  of  eminent  domain  they  condemn  a  man's  property  and 
take  it  from  him  and  the  question  of  damages  arises,  the  very  question  that  ordinary 
juries  have  to  try,  they  are  perfectly  willing  that  the  commission  sitting  in  that  case  shall 
decide  by  one  majority,  because  it  is  not  to  their  interest  to  protect  or  draw  out  the  liti- 
gation. 

But  let  some  man  or  some  woman,  it  may  be,  sue  them  for  the  loss  of  a  calf  or  a  cow 
or  a  horse,  and  nothing  short  of  the  unanimous  verdict  of  an  infallible  tribunal  will 
satisfy  their  conscience.  There,  with  their  attorneys  employed  by  the  year,  with  their 
witnesses,  nine  times  out  of  ten  their  own  employes,  where  they  can  fight  you  indefinitely 
and  at  their  own  leisure  and  convenience,  where  they  can  draw  out  the  litigation  year 
after  year  almost  to  the  last  syllable  of  recorded  time — they  say  there,  you  shall  not  get 
what  you  want  unless  you  can  succeed  in  satisfying  the  conscience  of  every  single  soli- 
tary man  on  a  jury  of  twelve. 

I  point  to  it,  sir,  as  an  inconsistency;  that  if  these  gentlemen  are  really  consistent  in 
what  they  say,  why  is  it  that  they  do  not  raise  their  voices  in  protest  against  these  mat- 
ters, in  the  tribunals,  such  as  the  Supreme  Court,  where  the  unanimity  rule  is  not  ob- 
served and  where  infinitely  more  is  at  stake  and  where  the  community  is  infinitely  more 
interested  in  the  results? 

Mr.  Green:  Do  your  researches  disclose  where  a  corporation  ever  yet  opposed  the 
proposition  you  are  making? 

Mr.  Braxton:    Yes,  sir. 

Mr.  Green:  I  do  not  find  any  such  case,  and  I  do  not  remember  one.  There  has  cer- 
tainly been  no  opposition  by  corporations  in  this  Convention. 

Mr.  Braxton:  If  you  v/ill  read  the  debates  in  the  recent  Alabama  Convention  you 
will  find  that  it  was  by  reason  of  the  strenuous  objection  of  the  corporations  there  that 
it  was  defeated.  You  will  find  in  every  writer  on  this  subject  whom  I  have  read,  and  as 
pointed  out  by  Prof.  Lile,  that  there  is  where  most  of  the  opposition  arises  and  rests; 
and,  while  I  say  in  the  debate  here,  that  matter  has  been  only  slightly  touched  upon,  I 
appeal  to  your  recollection  as  to  what  the  distinguished  gentleman  from  Fauquier  said. 
Did  not  the  substance  of  his  remarks  show  to  you  that  the  stress  of  this  thing  was,  that 
injury  would  fall  upon  the  corporations  which  he  says  cannot  get  justice  before  the 
juries?  I  call  attention  again  to  the  inconsistency  that  the  distinguished  gentleman  was 
guilty  of  when,  after  having  lauded  to  the  skies  the  system  of  jury  trials,  telling  you 
that  it  was  so  good  and  so  perfect  that  it  was  equal  to  heresy  on  the  part  of  any  man 
to  suggest  any  improvement  or  change  in  it,  that  the  verdict  of  a  unanimous  jury  was 
like  the  voice  of  God  himself;  and  yet  he  tells  you  that  

Mr.  Hunton:    You  do  not  mean  to  attribute  that  statement  to  me,  I  hope? 
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Mr.  Braxton:    I  do  not  undertake  to  quote  the  gentleman's  language,  but  I  say  that 

the  gentleman  in  leading  up  

Mr.  Hunton:    Do  not  exaggerate  so  much  what  I  say. 

Mr.  Braxton:  The  gentleman  found  the  trail  was  getting  a  little  too  hot  when  he 
said  that  from  his  experience  he  would  not  trust  one  of  those  tribunals.  (Applause.)  He 
tells  us  we  must  not  lay  our  hands  tipon  these  tribtmals,  these  holy  things  we  must  not 
touch;  these  things  in  the  very  presence  of  which  we  must  take  off  our  shoes;  the  very 
ground  upon  which  they  stand  is  holy  ground:  and  yet,  the  same  gentleman  undertakes 
to  say  that  where  the  issue  is  such  a  trivial  one  as  the  life  or  the  liberty  of  a  man,  these 
great  tribunals  can  be  cut  down  from  twelve  to  five  and  a  man  allowed  even  in  cases  of 
felony  to  waive  it  absolutely.  But,  sir,  where  property  rights  are  involved,  you  shall 
not  touch  it,  you  shall  not  cut  it  down,  you  shall  not  abolish  unanimous  verdicts;  you 
shall  retain  them.  "The  system  is  too  good  for  me:  I  do  not  want  it;  but  you  shall 
have  it.""   I  say,  sir,  that  that  is  inconsistent,  in  my  humble  opinion. 

To  show  you  further,  gentlemen  of  the  Committee,  that  it  is  not  alone  the  United 
States  judges  who  favor  the  system  I  advocate.  I  quote  from  Judge  Coxe,  of  New  York, 
a  State  judge,  a  man  of  distinction.  I  ask  the  attention  of  the  Committee  to  what  he 
says: 

Few  people  pause  to  consider  what  a  disagreement  means.  After  years  of  prepara- 
tion, involving  irksome  labor  and  the  expenditure  of  large  sums  of  money,  the  witnesses 
are  assembled,  expensive  counsel  are  employed  and  the  trial  begins.  At  the  end  of 
weeks  of  arduous  and  anxious  toil,  when  mind  and  body  are  taxed  to  their  utmost,  the 
cause  is  finally  submitted  to  the  jury  with  the  result  that  they  are  unable  to  agree.  It  is 
in  vain  that  the  presiding  judge  points  out  the  hardships  of  the  situation.  If  he  urges 
an  agreement  with  too  much  vehemence  there  is  danger  that  the  verdict  will  be  set  aside 
by  the  appellate  court,  whose  members  never,  perhaps,  having  sat  at  nisi  prius,  fail  to 
appreciate  the  agonizing  travail  which  usually  accompanies  the  birth  of  a  verdict. 

It  is  the  delay,  the  uncertainty,  the  expense,  the  inability  to  reach  results  which 
have  put  the  jury  system  out  of  touch  with  an  age  of  intense  material  activity — an  age 
when  even  theology  and  jurisprudence  are  taught  by  electricity  and  steam,  when  the- 
survivors  are  not  the  fittest  but  the  quickest,  and  when  one  who  is  not  quick  might  as 
well  be  dead.    *    *    *  * 

Again,  it  is  generally  the  case  that  disagreements  result  from  the  dishonesty,  stub- 
bornness or  stupidity  of  one  man.  In  almost  every  instance  it  will  appear  that  it  is  a 
single  juror  who  either  will  not  or  cannot  understand  the  arguments  of  the  other  eleven. 
Debate  soon  degenerates  into  denimciation,  the  majority  do  not  attempt  to  conceal  their 
contempt,  and  the  isolated  one  enters  into  a  state  of  intellectual  coma,  where  no  per- 
suasion can  reach  him.  Were  the  law  amended  so  that  nine  or  ten  jurors,  after  a  cer- 
tain number  of  hours  (let  us  say  four  or  five)  could,  with  the  approval  of  the  court, 
render  a  verdict,  disagreements  would  rarely  be  recorded.  Should  such  an  amendment, 
operate  satisfactorily,  there  would  probably  be  no  objection  to  extending  it  to  criminal 
cases — at  least  to  misdemeanors.  The  requirement  that  several  hours  must  elapse  be- 
fore less  than  twelve  can  render  a  verdict  and  the  necessity  of  obtaining  the  approval, 
of  the  court  make  hasty  or  ill-considered  verdicts  impossible. 

Mr.  Chairman,  I  Avill  not  trespass  upon  the  time  of  this  Committee  in  reading  am^ 
more  authorities?  So  far  as  the  opinions  of  men  are  concerned  I  cite  those  I  have  read, 
to  you  against  that  of  :s1t.  Joseph  H.  Cho?.te,  who,  I  suppose,  never  had  a  poor  man  for  a 
client  since  he  was  born,  and,  doubtless,  he  never  had  an  individual.  He  is  the  very 
champion  and  exponent  of  those  great  giants  of  industry  that  fill  the  country  to-day^ 
and  when  an  indiA'idtial  has  to  undertake  to  fight  them  single-handed  and  alone  in  courts- 
of  justice  I  say  the  achievements  of  Jack  the  Giant  Killer  are  nothing  compared  with 
what  is  laid  otit  for  him  to  do.   I  say  I  want  that  man  put  upon  

Mr.  Braxton:  I  want  that  man  put  upon  a  footing  where  he  will  not  have  to  do  more 
in  maintaining  his  fight  than  will  have  to  be  done  before  any  other  tribunal  which  exists 
in  this  or  any  other  coimtry  in  the  determination  of  facts  and  the  settlement  of  law. 

:Mr.  Hunton:  Did  not  Mr.  Choate  represent  the  man  that  Russell  Sage  put  between 
him  as  the  fellow  who  vras  trying  to  put  him  down? 

]\Ir.  Braxton:    He  lost  his  case. 
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Mr.  Himton:  He  did  the  best  he  could  for  him,  and  yet  you  say  he  never  did  any- 
thing for  a  poor  man. 

Mr.  Braxton:  I  do  not  know  whether  you  could  call  that  a  very  poor  man  or  not. 
Mr.  Joseph  Choate  in  arguing  his  case  before  the  American  Bar  Association  was  voted 
down  by  that  association  which  did  not  agree  with  him  in  his  arguments. 

But,  gentlemen,  I  do  not  rest  this  matter  upon  theory.  I  come  to  practice  and  I  call 
to  your  attention  the  fact  that  this  anomaly  in  the  jury  system — unanimity  of  the  jury — 
does  not  exist  in  the  world,  except  in  England  and  in  a  few  of  the  American  States.  I 
have  pointed  out  to  you  the  fact  that  it  has  long  since  been  abolished  in  a  number  of 
the  States  of  this  Union.  In  Scotland  it  does  not  exist.  In  France  it  does  not  exist.  In 
Italy,  in  Germany,  in  India,  in  Australia,  in  Hawaii,  in  all  the  States  I  have  mentioned 
of  the  United  States,  about  nineteen  in  number,  it  has  been  abolished,  and  I  call  your 
attention  to  the  fact  that  in  not  a  single  solitary  instance,  so  far  as  I  know  or  have 
heard,  or  as  has  been  stated  on  the  floor  of  this  House,  has  the  experiment  been  un- 
satisfactory. 

What  more  can  you  want?  This  thing  has  been  agitated  for  years.  My  friend,  the 
learned  gentleman  from  Alleghany  (Mr.  George  K.  Anderson)  seemed  to  differ  with  me 
as  to  whether  it  existed  in  Connecticut,  and  I  find  that  it  is  stated  in  Proffat  on  Jury 
Trials,  at  the  foot  of  page  115,  that  for  some  time  past  it  has  been  the  law  of  Connecti- 
cut that  a  jury  of  nine  will  control.   I  find  that  in  this  discussion  of  this  case  

Mr.  Green:    What  is  the  date  of  the  provision  cited  in  Proffatt? 

Mr.  Braxton:    1  forget,  sir;  I  think  back  in  the  '70's. 

Mr.  Green:    The  gentleman  from  Alleghany  read  from  the  Constitution  of  1894. 

Mr.  Braxton:  Yes,  sir,  I  will  come  down  to  more  recent  times.  In  the  last  sixty 
d£tys,  in  a  very  learned  and  vigorous  debate  in  the  Alabama  Convention  on  this  particu- 
lar matter,  this  very  thing  v/as  cited  and  they  challenged  contradiction,  and  it  was  ad- 
mitted to  be  true.  We  have  not  the  statutes  of  all  the  States  here,  but  I  quote  from  the 
Alabama  debate: 

We  are  told  that  some  of  the  great  States  have  adopted  this  reform.  What  States 
do  they  cite  us  to?  The  States  of  Colorado,  Florida,  Idaho,  Iowa,  Louisiana,  Missouri, 
Michigan,  Montana,  Nebraska,  New  Jersey,  North  Dakota,  Washington  and  Wyoming. 
That  was  stated  by  a  gentleman  who  opposed  the  change  and  who  was  claiming  that 
where  these  changes  were  had  the  States  were  mere  fledglings;  and  his  lieutenant,  Mr. 
Weatherly,  came  to  his  assistance  on  this  question: 

"Will  the  gentleman  allow  me  to  ask  if  North  Dakota  is  the  State  where  you  can 
get  a  divorce  in  twenty-four  hours?" 

"Yes,"  says  Mr.  Lomax,  "and  Wyoming  is  a  woman-suffrage  State,  and  Colorado 
is  another,  and  all  of  the  States,  with  the  exception  of  three,  have  not  got  the  swaddling 
of  clothes  of  statehood  off  yet." 

Mr.  White  asked:    "How  about  California  and  Connecticut  and  Texas?" 

I  call  your  attention  to  Connecticut,  which,  as  you  will  see  in  the  debates,  has  again 
sind  again  been  cited  as  authority,  and  it  was  conceded  such  was  the  law  there  and  in 
the  other  States  named. 

How  about  some  others  that  I  will  read  to  you?  How  about  Texas,  Missouri,  Michi- 
gan, Kentucky,  New  Jersey,  Connecticut,  California,  Louisiana?  They  have  got  their 
swaddling  clothes  off  of  them.  How  about  all  of  the  nations  that  have  adopted  this  sys- 
tem, except  England  and  a  few  remaining  States  of  the  United  States? 

But,  my  friend  says,  that  England  has  forced  these  colonies  of  hers  to  take  it.  If 
tie  will  look  into  the  facts  of  the  case  he  will  find  that  so  far  from  forcing  it  upon  them, 
England  yielded  it  to  their  persistent  demand  that  they  should  have  this  reform.  I  call 
upon  any  gentleman  in  this  Committee  if  he  knows  of  a  single  solitary  case  in  which  the 
■experiment  of  abolishing  the  unanimity  rule  in  the  civil  jury  system  has  ever  been  un- 
satisfactory or  departed  from,  when  once  it  has  been  undertaken.  What  more  argument 
<;an  you  ask? 

Gentlemen  say  that  there  has  been  no  demand  for  it.  Ah,  gentlemen  of  the  Com- 
mittee, are  we  to  do  nothing  here  except  what  we  are  required  to  do  by  memorials  read 
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at  the  desk?  I  call  the  attention  of  the  gentleman  from  Fauquier  again  to  the  incon-  - 
sistency  of  using  that  as  an  argument  against  me  when  he  supported  a  change  in  the  • 
criminal  jury  system  that  he  admitted  there  was  no  public  demand  for  such  as  he^- 
seems  to  insist  I  should  have  for  this  reform. 

The  gentleman  from  Alleghany  (Mr.  George  K.  Anderson)  says  that  none  of  the' 
other  conventions  made  this  change.  If  we  are  to  do  nothing  except  what  has  already- 
been  done,  why  did  we  come  here?  I  say,  gentlemen,  that  if  we  want  the  jury  system 
to  stand,  if  we  want  to  perpetuate  it,  we  should  adopt  this  reform.  If  we  do  not  do  it, 
as  has  been  pointed  out  again  and  again  by  thoughtful  men,  the  whole  jury  system  will 
go. 

Do  you  think  that  the  jury  system  would  be  protected  by  the  corporations  which 
say  that  they  cannot  get  justice  before  them,  that  they  do  everything  in  their  power  not 
to  let  a  case  even  go  to  the  jury?  They  are  not  the  friends  of  the  jury  system,  and  do 
not  wish  to  maintain  it.  It  is  unreasonable  to  suppose  that  those  very  people  would  not  be 
more  than  delighted  to  see  this  system  weighted  down  with  this  and  every  other  un- 
satisfactory provision  until  the  people  in  their  despair  would  kick  the  whole  thing  out? 

I  tell  you  that  in  Massachusetts  and  in  a  number  of  other  States,  already  it  has 
been  tried  to  get  the  people  to  accustom  themselves  to  do  without  juries  because  of  the 
inconvenience,  because  of  the  argument  that  they  are  not  suited  to  modern  times  and 
modern  conditions.  The  Massachusetts  statute  provides  that  all  civil  cases  shall  be  put 
upon  the  docket,  and  it  shall  be  presumed  that  you  do  not  want  any  jury,  and  if  a  man 
wants  a  jury  he  must  affirmatively  demand  it.  In  other  places  he  has  to  pay  for  the 
jury  in  advance.  These  things,  like  the  unanimity  rule,  discourage  the  use  of  the  jury. 
Preserved  as  it  is,  with  all  of  this  mediseval  trash  hanging  around  it,  we  are  liable  to 
sink  the  whole  thing  into  the  sea  because  we  will  not  throw  over  the  flotsam  and  jetsam 
that  have  attached  to  it  in  all  the  ages  in  which  it  has  existed. 

I  urge  upon  this  Committee,  Mr.  Chairman,  with  all  the  earnestness  of  which  I  am 
capable,  to  think  well  before  they  refuse  to  make  an  amendment  of  the  system  in  this 
respect,  and  not  to  allow  themselves  to  be  taken  off  by  the  general  talk  of  gentlemen 
who  cite  no  authorities,  who  mention  not  a  single  instance  where  it  has  proven  a  failure, 
and  who  tell  you  that  you  must  not  touch  this  ancient  and  holy  thing. 

I  say,  sir,  you  need  to  touch  it  in  order  to  preserve  it.  You  need  to  perfect  it.  You 
need  to  bring  it  in  touch  with  modern  times.  You  need  to  make  it  suitable  to  modern 
conditions.  You  need  to  make  it  such  that  the  people  will  not  have  a  distaste  for  it. 
You  need  to  take  away  from  the  people  who  say,  "Save  us  from  juries,"  the  strongest 
argument  they  have  that  the  people  should  abolish  the  juries. 

Mr.  Chairman,  it  is  not  only  for  the  protection  of  the  poor  man,  who  has  to  go  before 
a  jury  to  be  worn  out,  but  it  is  just  as  much  for  the  protection  of  the  system  itself  as  for 
anything  else  that  I  urge  upon  you  this  reform.  Time  was,  sir,  when  there  was  not  so 
great  a  discrepancy  between  the  power  of  litigants  as  you  have  to-day.  Time  was  when 
the  litigants  were  nothing  but  man  and  man,  and  while  some  men  were  richer  and  more 
powerful  than  others,  they  were  approximately  evenly  matched  when  they  came  before 
juries.  I  tell  you  now,  sir,  is  the  time  Vvhen  giants  exist  upon  the  earth,  when  indi- 
vidual men  have  to  fight  corporations  whose  pov/ers  are  measured  by  the  hundreds  of 
millions  of  dollars,  and  I  say  we  do  not  want  to  leave  those  men  with  a  handicap  on 
ihem  when  they  go  into  battle.  I  want  the  law  so,  that  when  a  man  appeals  to  a  jury 
and  has  exhausted  his  purse,  has  exhausted  himself  and  his  friends  to  their  last  re- 
source to  bring  the  matter  to  an  issue,  he  will  be  certain  of  having  it  determined. 

How  often  has  it  occurred,  in  the  experience  of  gentlemen,  when  poor  men  had  to 
sue  antagonists  of  this  powerful  character,  when  they  and  their  friends  had  put  forttL 
their  last  efforts  to  come  up  to  trial,  when  everything  they  could  possibly  do  had  been 
done  to  bring  the  matter  to  an  issue,  after  days  and  weeks  and  months  of  labor,  of 
anxiety,  pouring  out  their  little  treasure  and  wasting  their  remaining  strength,  they  are 
turned  out  of  the  court  with  the  statement  that  "you  cannot  get  justice  here,  the  tribunal 
cannot  decide  your  case,  the  jury  is  hung!"  It  is  possibly  a  jury  hung  by  one  man  or 
two,  out  of  twelve,  and  then  when  the  poor  man  is  not  beaten  in  a  court  of  justice,  but 
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feels  exhausted  because  of  his  inability  to  come  up  to  the  fight,  the  triumphant  corpora- 
tion waives  its  banner  of  victory  over  him  and  claims  that  truth  is  triumphant  and  that 
the  verdict  in  the  second  case,  when  the  man  was  unable  to  present  his  case,  is  a  vin- 
dication of  the  failure  of  the  jury  before  to  decide  against  them. 

I  say,  gentleman,  that  in  nine  times  out  of  ten  the  man  is  worn  out.  He  is  not  de- 
feated, but  he  is  exhausted,  because  he  is  required  in  a  court  of  so-called  justice  to  fight 
•again  and  again,  and  again  and  ad  infinitum,  until  he  can  satisfy  every  single  solitary 
man  on  the  jury. 

I  want  to  take  it  out  of  the  power  of  cranks;  I  want  to  take  it  out  of  the  power  of 
stupid  men,  of  prejudiced  men,  one  or  two  of  them,  to  hang  a  jury.  I  am  not  one  of 
those  who  think  that  virtue  is  in  the  minority  on  a  jury.  I  think  that  the  cranks  are  in 
the  minority,  as  a  general  rule,  and  I  do  not  want  two  or  three  cranks  on  a  jury  of 
twelve  to  absolutely  stop  the  wheels  of  justice.-  If  the  minority  is  so  respectable  that  it 
consists  of  more  than  a  fourth,  you  may  say  there  is  a  sufficient  doubt  to  pause  and  con- 
sider; but  if  the  litigant's  case  is  so  weak  that  he  cannot  convince  as  much  as  one- 
fourth  of  the  jury  of  its  justice,  why  should  he  not  lose  it — why  should  he  tie  up  the 
wheels  of  justice  with  a  hung  jury — a  judicial  abortion? 

All  that  the  gentlemen  have  said  about  the  unanimity  rule  requiring  the  members  of 
the  jury  to  give  attention,  putting  responsibility  upon  them,  I  leave  it  to  you,  if  it  does 
not  apply  with  equal  force  to  the  members  of  any  tribunal,  of  any  body  of  men.  Why  not 
require  us  to  be  unanimous  in  all  that  we  do  in  this  Convention?  Could  you  not  say 
with  equal  force  that  by  doing  so  you  require  more  attention  from  the  individual  members, 
that  you  put  greater  responsibility  upon  them  and  that  as  soon  as  the  majority  of  us  know 
that  we  can  control  we  will  not  undertake  to  bother  the  minority  to  convince  them,  and 
that  the  minority  will  give  up  in  despair?  I  ask  you  if  the  same  reasons  that  these  gen- 
tlemen have  applied  to  juries  do  not  apply  to  this  body  and  to  every  other  tribunal  con- 
sisting of  more  than  one  individual? 

I  was  astonished,  when  I  know  the  ability  of  the  gentlemen  who  have  opposed  me  in 
this  matter  that  they  would  try  such  arguments  as  came  from  the  distinguished  member 
from  Campbell  (Mr.  Daniel),  who  tells  you  that  the  unanimity  system  is  good  because  it 
produces  mistrials  and  discourages  litigants,  so  that  in  despair  they  will  abandon  their 
case  because  they  cannot  get  it  decided  in  courts  of  justice.  I  say,  gentlemen,  when  men 
of  the  ability  of  my  opponents  are  forced  to  such  an  argument  as  that  you  can  see  what 
poor  legs  they  have  to  stand  upon.  If  that  be  true,  you  should  shut  the  courts  of  justice 
entirely,  because  that  would  absolutely  prevent  them  from  getting  a  trial,  and  it  would 
absolutely  ensure  their  compromising  or  adjusting,  in  any  way  they  could,  their  contro- 
versies outside  of  court. 

And  yet  upon  such  arguments  as  that  we  are  asked  to  shut  our  eyes  to  the  march  of 
progress,  to  stand  here  dumb  and  deaf  to  the  voice  of  all  people  who  favor  the  retention 
of  this  system,  and  who  favor  it  being  made  of  such  a  character  that  it  will  be  a  benefit 
really  to  the  poor  man,  a  benefit  to  the  weak  man,  and  put  him  on  a  footing  with  his 
strong  adversary. 

As  it  is  now,  the  defendant  has  an  overwhelming  advantage  over  the  plaintiff.  What 
right  have  you  to  assume  when  a  case  comes  into  court  that  the  defendant  is  so  absolutely 
right  that  although  eleven  out  of  twelve  say  he  is  wrong,  you  will  still  adhere  to  the 
proposition  that  he  is  right?  Why  put  this  overwhelming  burden  upon  the  plaintiff, 
even  if  it  was  between  man  and  man;  but  when  as  the  gentleman  from  Fauquier  has 
pointed  out  to  you,  50  per  cent,  of  the  damage  cases  are  suits  brought  by  the  little  pigmy 
of  a  man  against  a  giant  corporation.  Why  say  that  this  great  big  giant  shall  be  placed 
in  an  impregnable  fortress  and  that  the  little  pigmy  who  has  to  fight  him  must  tear  it 
down  stone  by  stone  and  root  out  the  foundation  before  he  is  allowed  to  jostle  him  from 
where  he  stands? 

Mr.  Chairman,  if  it  be  true,  as  I  heard  it  stated  to-day,  that  corporations  cannot  get 
justice  before  juries,  if  it  be  true  that  juries  and  the  public  generally  are  prejudiced 
against  them,  I  say  that  in  my  opinion  they  have  themselves  to  blame  for  it.  I  do  not 
think  that  all  the  virtue  is  possessed  by  the  corporations  and  all  the  evil  passions  by  the 
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people.  I  do  not  think  that  theirs  is  a  blind  and  unreasonable  prejudice;  but  I  think  if 
the  truth  were  known,  wherever  prejudice  exists,  it  is  based  upon  the  long  course  of 
rapacity  and  of  utter  and  absolute  disregard  by  these  corporations  of  the  rights  of  indi- 
viduals, when  they  snap  their  fingers  in  the  people's  faces,  that  is  to  blame  for  the  preju- 
dice, if  prejudice  there  be,  that  exists  against  them.  I  say  to  them,  if  they  want  to  correct 
that  prejudice,  they  should  correct  their  own  misdoings,  that  they  should  obey  the  laws 
and  be  reasonable  with  the  people  they  deal  with.  Let  them  show  some  respect  to  private 
interests  and  personal  rights,  and  the  public  will  meet  them  more  than  half  way,  and  the 
prejudice  that  they  complain  of  on  the  juries  will  vanish  SLway  like  the  mists  of  the 
morning. 

Mr.  Chairman.  I  want  to  give  the  corporations  the  full  measure  of  justice.  I  do  not 
want  to  give  them  one  iota  of  injustice,  but  I  want  to  put  them  on  the  footing  and  give 
them  the  same  measure  of  justice  that  private  individuals  have,  no  more  and  no  less.  If 
^  three-fourths  jury  is  good  enough  to  pass  upon  a  controversy  between  A  and  B,  it  is 
good  enough  to  pass  upon  a  controversy  between  A  and  the  Steel  Trust. 

Mr.  Chairman,  I  cannot  agree  that  in  order  to  save  these  corporations  from  what  they 
claim  to  be  the  prejudice  existing  upon  juries,  we  shall  stop  any  reform  as  important  as 
this.  I  want  to  preserve  the  jury  system,  that  it  may  stand  between  the  people  and  these 
mighty  giants,  and  I  want  it  prepared  and  fitted  for  it,  and  not  allowed  to  rot  down  and 
decay. 

Mr.  Chairman.  I  see  this  venerable  institution  of  civil  juries  standing  like  a  mighty 
oak,  its  origin  dimmed  by  the  shadow  of  antiquity.  Long  has  it  furnished  comfort  and 
protection  to  our  forefathers;  but  in  the  vicissitudes  of  ages,  which  have  passed  over  its 
head,  change  and  decay  have  blighted  some  of  its  limbs  and  they  have  become  unsightly 
burdens,  threatening  the  life  of  the  tree  itself,  and  dangerous  to  those  who  seek  its  shade. 

There  are  some  who  say:  '"Let  us  not  interfere  with  this  progress  of  death;  iet  us 
w^ait  till  both  the  limbs  and  the  trunk  are  involved  in  one  hopeless  and  indiscriminate 
destruction,  while  we  lazily  indulge  ourselves  in  indolent  memories  of  their  former 
beauty."  But  I  say  no!  let  us  prune  this  noble  tree  of  its  dead  and  withered  branches — 
let  us  relieve  it  of  this  burdensome  incubus  that  now  rests  upon  it  and  saps  its  vitality, 
that  so  with  renewed  life  and  strength,  with  fresh  beauty  and  symmetry,  this  ancient  land- 
mark of  our  fathers  may  yet  remain  in  undiminished  glory,  the  admiration  and  refuge  of 
.generations  yet  unborn.  (Applause.) 

Mr.  James  W.  Gordon:  I  wish  to  offer  as  a  substitute  for  the  whole  provision  the 
•amendment  which  was  drawn  by  the  gentleman  from  Augusta  (Mr.  Braxton). 

The  amendment  w^as  rejected,  there  being  on  a  division — ayes,  10;  noes,  42. 

The  Chairman:  The  question  recurs  on  the  amendment  in  the  nature  of  a  substitute 
offered  by  the  gentleman  from  Rockbridge  (Mr.  W.  A.  Anderson)  to  the  amendment  of- 
fered by  the  gentleman  from  Charlotte  (Mr.  Eggleston). 

The  amendment  was  rejected,  there  being  on  a  division — ayes,  15;  noes,  38. 

Mr.  Eggleston:  I  should  like  to  have  the  amendment  offered  by  myself  read.  It  has 
been  so  long  since  I  offered  it  that  I  have  forgotten  what  it  was.  I  want  to  see  whether  it 
•c-omes  out  like  it  went  in.  (I^aughter.) 

The  Chairman:  The  amendment  proposed  by  the  gentleman  from  Charlotte  will  be 
read. 

The  Secretary:    It  is  proposed  to  add  at  the  end  of  section  11: 

When  the  jury  is  composed  of  twelve  men  a  majority  of  not  less  than  five-sixths  of 
any  such  jury  may  render  a  verdict  upon  the  failure  of  the  jury  to  agree  unanimously 
after  three  hours  of  deliberation. 

Mr.  Eggleston:  I  should  like  to  add  the  words,  "If  so  authorized  by  the  General 
Assembly." 

The  amendment  was  rejected. 

Mr.  Barbour:  Mr.  Chairman,  I  offer  the  following  amendment,  to  follow  section  11  as 
reported  by  the  Committee: 
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For  the  trial  of  all  civil  cases  not  now  triable  before  a  justice  of  the  peace,  and  any 
number  not  more  than  five  nor  less  than  three  for  the  trial  of  all  civil  cases,  now  liable 
by  a  justice  of  the  peace,  whether  such  cases  are  brought  into  the  courts  by  original 
process  or  by  appeal  or  removal  from  a  justice. 

The  Secretary:  It  is  proposed  to  add  to  the  section  so  that  if  amended  the  section 
will  read: 

11.  That  in  controversies  respecting  property,  and  in  suits  between  man  and  man, 
a  trial  by  jury  is  preferable  to  any  other,  and  ought  to  be  held  sacred;  and  no  person 
shall  be  deprived  of  his  property  without  due  process  of  law;  but  the  General  Assembly 
may,  by  law,  in  such  cases  prescribe  any  number  less  than  twelve  but  not  less  than 
seven,  to  constitute  a  jury,  for  the  trial  of  all  civil  cases  not  now  triable  before  a  justice 
of  the  peace,  and  any  number  not  more  than  five  nor  less  than  three  for  the  trial  of  all 
civil  cases,  now  triable  by  a  justice  of  the  peace,  whether  such  cases  are  brought  into 
the  courts  by  original  process  or  by  appeal  or  removal  from  a  justice. 

Mr.  Meredith:  I  do  not  propose  to  detain  the  Committee  at  this  late  hour,  but  it 
seems  to  me  that  I  ought  to  move  an  amendment  and  express  my  own  convictions.  I 
desire  to  submit  a  substitute  for  the  amendment  which  has  just  been  read.  It  is  to  adopt 
the  phraseology  of  the  old  Constitution,  striking  out  from  section  11  all  after  the  words 
"held  sacred."   Pardon  me  for  five  minutes  that  I  may  simply  give  my  reasons. 

Mr.  Chairman,  I  feel  that  I  would  not  be  doing  justice  to  my  convictions  if  I  did  not 
offer  opposition  to  changing  the  number  of  the  jury.  I  am  not  going  to  appeal  to  you  by 
talking  about  the  matter  of  antiquity  or  the  origin  of  the  jury  or  by  describing  it  as  the 
palladium  of  our  liberties.  I  shall  not  make  any  such  appeal  to  you.  I  simply  propose  to 
submit  a  few  remarks  which  I  think  will  appeal  to  your  own  experience  and  common 
sense. 

I  ask  to  consider  what  is  the  character  of  a  jury  and  what  is  the  object  of  a  jury.  In 
the  first  place,  let  me  say  that  the  object  of  a  jury  is  simply  to  get  a  tribunal  that  has  not 
the  same  trend  of  thought  that  a  judge  has.  You  get  a  tribunal  whose  members  come 
from  the  people;  that  has  not  any  experience  in  matters  of  law  and  is  not  accustomed  to 
deciding  cases  along  any  particular  line  of  thought,  but  is  made  up  simply  of  men  of 
business,  men  of  common  sense,  men  who  will  decide  controversy,  men  who  will  decide  a 
case  as  it  comes  before  them  with  almost  absolute  ignorance  perhaps  of  any  other  case. 
That  is  the  object  of  the  jury  trial.  You  get  a  tribunal  free  from  anything  like  bias;  free 
from  anything  like  a  set  trend  of  thought,  and  a  class  of  people  who  are  simply  going  to 
be  guided  by  general  principles  and  by  their  common  sense.  That  is  the  object  of  the 
jury. 

You  must  recognize  that  when  you  are  getting  that  result  you  are  getting  a  class  of 
men  who  at  the  same  time  are  inexperienced,  in  many,  many  cases  not  only  unlearned, 
but  ignorant,  men  who  are  not  accustomed  to  considering  broad  questions  of  jurispru- 
dence, men  who  are  not  accustomed  to  applying  the  principles  of  law  to  any  particular 
case,  men  who  are  not  accustomed  to  carrying  in  their  minds  large  masses  of  evidence, 
men  who  are  not  accustomed  to  sifting 'evidence.  You  are  getting  an  unlearned  and  un- 
lettered tribunal.   That  is  the  quality  of  the  tribunal  you  get. 

There  is  but  one  way  that  I  can  see  to  make  up  for  that  lack  of  quality,  and  that  is 
in  quantity.  There  is  but  one  way  that  I  can  see  in  which  you  can  make  up  for  the  fact 
that  you  are  picking  up  unlearned  and  unlettered  men  and  making  them  the  judges  of 
important  matters,  tedious  matters,  long  drawn-out  matters,  matters  extremely  compli- 
cated, because  we  all  know  that  most  cases  are  not  very  simple.  They  are  far  more  com- 
plex than  we  are  apt  to  look  upon  them  unless  we  have  had  some  experience.  They  in- 
volve intricate  questions.  Yet  you  take  an  unlearned  and  unlettered  tribunal,  coEiposed 
of  men  who  have  had  no  experience  in  such  matters,  men  who  have  no  information  on 
such  questions,  men  whose  characters  and  modes  of  thought  are  totally  different  from 
what  you  expect  in  a  judge.  Therefore,  I  say  you  can  only  make  up  the  lack  of  quality 
by  the  quantity  you  have. 

There  is  no  special  merit,  I  admit,  in  the  number  twelve.   But  it  has  been  recognized. 
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it  is  a  fair  number,  it  is  a  reasonable  number,  to  get  from  a  large  body  of  people.  You 
expect  that  that  large  class  of  unlettered  people,  when  they  come  into  a  jury  room,  will 
consider  these  matters.  Frequently  by  absurd  reasoning  they  will  come  10  some  just  con- 
clusion, as  I  am  willing  to  say  that  in  ninety  cases  out  of  a  hundred  a  jury  does.  So  I 
say  you  must  bear  in  mind  that  you  are  taking  a  tribunal  not  of  quality,  but  one  of 
quantity. 

Now,  while  I  admit  that  the  average  intelligence  of  the  present  day  perhaps  far  ex- 
ceeds the  average  intelligence  at  the  time  of  the  Institution  of  jury  trials,  yet  I  am  not 
prepared  to  go  into  the  proportions  of  the  change,  and  I  do  not  think,  unless  men  can 
show  some  reasonable  calculation,  that  seven  men  can  now  do  what  twelve  men  used  to  do. 

You  are,  therefore,  asking  these  men  to  do  a  thing  which  we  know  judges  always 
refuse  to  do,  if  they  can  get  out  of  it;  that  is,  to  pass  upon  conflicting  evidence  and  large 
masses  .of  facts.  I  appeal  to  any  judge  within  the  hearing  of  my  voice  if  he  does  not  seek 
to  avoid  this  very  serious  trial  and  great  responsibility,  and  yet  you  put  it  upon  an  un- 
lettered tribunal.  I  say  that  under  such  circumstances  we  ought  to  have  a  sufficient  num- 
ber, so  that  from  the  attrition  of  one  mind  upon  another,  by  their  talking  among  them- 
selves, by  their  common  sense,  by  one  juror  remembering  one  thing  and  another  remem- 
bering another,  you  get  a  just  result;  and  you  cannot  get  it,  I  fear,  if  you  undertake  to 
reduce  the  number  of  the  jury,  whose  members,  chosen  from  every  walk  of  life,  are  put 
into  a  position  of  great  responsibility,  and  are  called  upon  to  do  things  that  judges  fre- 
quently shrink  from  and  frequently  err  in. 

I  simply  have  this  appeal  to  make  to  yoti,  that  you  will  allow  the  jtiry  of  twelve  to 
remain,  not  because  of  its  antiqtiity,  btit  because  of  the  common  sense  that  is  behind  it; 
that  you  must  make  up  in  quantity  what  you  lack  in  quality. 

Mr.  Parks:  Mr.  Chairman,  one  of  the  first  resolutions  introduced  in  this  body  was 
submitted  by  me,  and  it  called  the  attention  of  the  committee  to  which  the  resolution  was 
referred  to  the  fact  that  there  was  room  in  the  remodelling  of  the  jury  system  in  Virginia 
to  save  thousands  of  dollars  to  the  taxpayers  each  year. 

In  the  white  section  of  the  State,  from  which  I  come — and  by  the  "white  section"  I 
mean  where  the  white  people  predominate — we  were  not  disttirbed  by  the  suffrage  ques- 
tion so  far  as  we  individually  were  concerned,  and  when  I  went  before  the  people  to  urge 
them  to  support  the  calling  of  a  Constitutional  Convention,  I  based  it  upon  the  ground 
that  we  desired  to  make  certain  amendments  to  the  Constitution  along  several  lines,  so 
that  we  might  redtice  the  rtinning  expenses  of  the  government;  and  this  is  one  of  the 
lines  as  to  which  I  said  to  the  people  a  change  cotild  be  made  for  the  better,  to  relieve  the 
people  of  some  of  their  burdens. 

Now.  while  I  accord  to  the  gentleman  from  Richmond  city  (]Mr.  Meredith),  who  has 
just  taken  his  seat,  the  truth  of  the  statement  that  the  jury  is  made  up  not  so  much  of 
quality  as  of  quantity,  yet,  sir,  I  can  see  no  reason  why  seven  men  are  not  just  as  much 
"quantity"  as  twelve.  This  amendment,  which  has  been  made  to  the  section  by  the  Commit- 
tee, leaves  the  whole  matter  to  the  Legislature,  and  says  the  General  Assembly  may  pro- 
vide by  law  for  a  jury  of  not  more  than  twelve  and  not  less  than  seven.  Along  that  line  my 
tity"  as  twelve.  This  amendment,  which  has  been  made  to  the  section  by  the  Committee, 
leaves  the  whole  matter  to  the  Legislature,  and  says  the  General  Assembly  may  provide 
by  law  for  a  jury  of  not  more  than  twelve  and  not  less  than  seven.  Along  that  line  my 
idea  was  leaving  it  to  the  Legislature  to  classify  the  cases  and  provide  a  jury  of  seven  in 
the  small  cases  coming  up  by  removals  from  magistrates,  appeals  from  magistrates,  where 
the  amount  is  over  twenty  dollars,  and  where  a  party  can  demand  a  jury  trial,  and  other 
cases  of  small  importance.  In  those  cases  the  idea  was  to  have  the  Legislature  provide 
for  a  jury  of  seven,  and  thus  save  to  the  people  of  Virginia  thousands  of  dollars  of  un- 
necessary expense.  There  is  not  a  lawyer  on  this  floor  who  does  not  know  that  back  of 
very  many  of  the  cases  tried  by  justices,  underlying  them  as  the  bed  rock  upon  which  they 
rest,  are  more  or  less  of  prejudice  and  spite  and  a  desire  to  get  revenge,  not  because  of 
anything  involved  in  the  case,  but  because  of  something  outside  of  the  case.  Strike  down 
this  amendment,  relegate  us  to  the  jury  of  twelve,  and  all  hope  of  saving  money  to  the 
people  of  the  State  of  Virginia  along  this  line  we  forever  abandon. 
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The  Chairman:  The  question  is  on  agreeing  to  the  substitute  offered  by  the  gentle- 
man from  Richmond  city  (Mr.  Meredith),  to  strike  out  all  of  section  11  after  the  word 
"sacred,"  in  the  third  line. 

The  substitute  was  rejected. 

The  Chairman:  The  question  now  is  on  agreeing  to  the  amendment  offered  by  the 
gentleman  from  Culpeper  (Mr.  Barbour). 

The  amendment  was  rejected,  there  being  on  a  division — ayes,  21;  noes,  31. 

The  Chairman:  The  question  now  recurs  on  the  adoption  of  section  11  as  amended 
l)y  the  Committee. 

The  section  as  amended  was  adopted. 

The  Committee  rose,  and  the  Convention  adjourned  until  to-morrow,  Wednesday, 
September  18,  1901,  at  12  o'clock  meridian. 


WEDNESDAY,  September  18,  1901. 

The  Convention  met  at  12  o'clock  M.,  the  President,  Hon.  John  Goode,  in  the  chair. 
Prayer  by  Rev.  Richard  Mcllwaine,  D.  D. 

Mr.  O'Flaherty:  Mr.  President,  I  submit  an  amendment  to  the  report  of  the  Com- 
mittee on  the  Legislative  Department.  In  section  8  I  move  to  strike  out  the  word  "in- 
termediate" in  section  8,  and  after  the  word  "vacancies"  to  insert  "which  may  occur 
during  the  session  of  the  General  Assembly."  It  now  reads:  "And  each  House  shall 
appoint  its  own  officers,  settle  its  own  rules  of  proceeding,  and  direct  writs  of  election 
for  supplying  intermediate  vacancies  . 

I  understand  that  the  Chairman  of  the  Committee  accepts  the  amendment. 

Mr.  Summers  submitted  the  following  resolution,  which  was  read  and  referred  to 
the  Committee  on  the  Legislative  Department: 

Be  it  resolved.  That  the  following  be  substituted  for  first  paragraph  of  section  16  of 
Article  V.  of  majority  report  of  the  Committee  on  the  Legislative  Department,  viz.: 

Representatives  in  Congress  and  members  in  the  Legislature  shall  be  apportioned 
in  this  State,  according  to  her  respective  numbers  counting  the  whole  number  of  per- 
sons, excluding  Indians,  not  taxed.  But  when  the  right  to  vote  at  any  election,  for  the 
choice  of  electors  for  President  and  Vice-President  of  the  United  States,  Representatives 
in  Congress  and  members  of  the  Legislature  of  Virginia,  is  denied  to  any  of  the  male 
inhabitants  of  such  State,  being  twenty-one  years  of  age  and  citizens  of  the  United 
States,  or  in  any  way  abridged  except  for  participation  in  rebellion  or  other  crime. 
The  basis  of  representation  in  Congress  of  United  States  and  House  of  Delegates  of  Vir- 
ginia shall  be  reduced  in  the  proportion  which  the  number  of  such  male  citizens  shall 
bear  to  the  whole  number  of  male  citizens  twenty-one  years  of  age. 

Mr.  Harrison  proposed  several  amendments  to  the  report  of  the  Legislative  Com- 
mittee. 

Mr.  C.  B.  Jones  called  up  the  motion  of  Mr.  Keezell  to  reconsider  the  vote  by  which 
the  resolution  of  Mr.  Moore,  of  Fairfax,  to  amend  section  6  of  the  rules,  was  adopted. 
Mr.  Garnett  moved  to  pass  by  the  motion  to  reconsider,  which  was  rejected. 
The  motion  to  reconsider  was  then  put  and  adopted,  ayes  51,  noes  19. 
Mr.  Barbour  then  moved  to  pass  by,  which  was  rejected. 
The  question  was  then  put  on  the  resolution  

Resolved,  That  the  following  provision  of  Rule  6  be,  and  the  same  is,  repealed;  "and 
all  reports  of  standing  committees  relating  to  changes,  amendments,  alterations  or  pro- 
visions of  the  Constitution  shall  be  referred  to  the  Committee  of  the  Whole  without 
debate." 

The  President:  The  question  is  on  agreeing  to  the  resolution  which  has  just  been 
read,  on  which  the  yeas  and  nays  are  demanded. 

The  yeas  and  nays  were  ordered,  and  result  was  announced,  yeas  23,  nays  51,  as  fol- 
lows: 
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Yeas — Barham,  Thomas  H.  Barnes,  Boaz,  Cameron,  Crismond,  Flood,  Glass,  B.  T. 
^Gordon,  Harrison,  Hooker,  Himton,  Ingram,  Claggett  B.  Jones,  Keezell,  Lindsay,  Mc- 
Ilwaine,  Miller,  Orr,  Robertson,  Thom,  Wescott,  Willis  and  the  President — 23. 

Nays — George  K.  Anderson,  Ayers,  M.  H.  Barnes,  Blair,  Braxton,  Bristow,  Brooke, 
Brown,  Cobb,  Daniel,  Dimaway,  Earman,  Eggleston,  Epes,  Fletcher,  Garnett,  Gillespie, 
James  W.  Gordon,  R.  L.  Gordon,  Green,  Gregory,  Gwyn,  Hamilton,  Hancock,  Hardy, 
Hatton,  Kendall,  Lovell,  Marshall,  Meredith,  Moncure,  Thomas  L.  Moore,  Mimdy, 
O'Flaherty,  Parks,  Phillips,  Pollard,  Richmond,  Rives,  Stebbins,  Summers,  Tarry,  Turn- 
bull,  Vincent,  Waddill,  Walker,  Walter,  Watson,  Wise,  Wysor,  Yancey — 51. 

The  resolution  was  not  agreed  to. 

On  motion  of  Mr.  R.  Walton  Moore  the  Convention  resolved  itself  into  Committee 
'of  the  Whole  on  the  further  consideration  of  the  report  of  the  Committee  on  the  Leg- 
islative Department. 

Mr.  Walker  in  the  chair. 

The  Chairman:  The  Committee  of  the  Whole  has  before  it  for  consideration  the 
report  of  the  Committee  on  the  Legislative  Department. 

The  Chairman:    The  Secretary  will  read  the  first  section. 
The  Secretary  read  as  follows: 

Section  1.  The  legislative  power  of  this  State  shall  be  vested  in  a  General  Assembly, 
"Which  shall  consist  of  a  Senate  and  House  of  Delegates. 

The  Secretary  read  as  follows:  - 

Section  2.  The  Plouse  of  Delegates  shall  be  elected  quadrennially  by  the  voters  of 
the  several  cities  and  counties  on  the  Tuesday  succeeding  the  first  Monday  in  November, 
iind  shall  consist  of  not  more  than  one  hundred  and  not  less  than  ninety  members. 

Mr.  Harrison  proposed  the  following  amendment  to  the  section: 

Strike  out  this  section  as  reported  by  the  Committee,  so  that  section  2,  Article  V., 
of  the  present  Constitution  shall  remain  as  it  is. 

Mr.  Harrison:  Mr.  Chairman,  the  object  of  the  amendment  I  desire — I  do  not 
know  whether  or  not  that  is  the  parliamentary  way  of  presenting  it — the  object  of  that 
amendment,  which  is  followed  up  in  other  sections  of  the  report,  is  to  leave  the  election 
of  members  of  the  Legislature  as  it  now  is. 

According  to  the  report  of  the  Committee  on  the  Legislative  Department  140  mem- 
bers of  the  Legislature  are  all  elected  at  once  and  are  elected  for  four  years,  and  that 
body  meets  only  once  in  four  years.  Now,  the  purpose  of  these  amendments  is  simply 
that  the  members  of  the  Plouse  of  Delegates  shall  be  elected  every  two  years,  that  half 
of  the  Senate  shall  be  elected  at  one  time  and  the  other  half  shall  be  elected  at  another 
time,  but  the  Senators  shall  have  a  term  of  office  of  four  years. 

Now,  L  think,  Mr.  Chairman,  that  it  would  be  a  grave  mistake  for  us  to  resort  to 
quadrennial  sessions  of  the  Legislature  with  all  the  members  of  that  body  elected  every 
four  years.  I  also  offer  an  amendment  in  this  connection  that  the  session  of  the  Leg- 
islature, while  meeting  biennially,  shall  not  last  longer  than  sixty  days.  The  Committee 
recommends  quadrennial  sessions  lasting  ninety  days.  So  the  only  saving  in  four  years 
is  thirty  days,  amounting  to  about  $7,500  a  year,  if  they  have  no  extra  sessions  in  the 
four  years. 

It  would  be  extremely  unfortunate  if  we  strike  down  the  only  body  which  is  the 
direct  representative  of  the  people  of  the  State.  If  a  mistake  is  made  in  one  session,  it 
cannot  be  corrected  for  four  years,  and  for  four  years  the  citizens  of  this  State  must 
labor  under  bad  laws. 

Not  only  that,  but  the  Legislature  is  now  charged  with  the  duty  of  electing  respon- 
sible officers  o1^  this  State.  It  elects  the  United  States  Senators;  it  elects  the  judiciary 
of  the  State,  and  it  elects  the  basement  officers  of  this  State.   Four  years  ahead  of  time 
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the  people  will  be  called  on  to  pass  upon  the  qualifications  of  a  United  States  Senator, 
and  their  vote,  reached  at  the  time,  will  cover  a  period  of  ten  years,  because  the  Sen- 
ator is  elected  for  six  years,  and  four  years  ahead  of  time  the  people  must  determine 
upon  his  qualifications.  So  for  a  period  of  ten  years  ahead  of  any  public  agitation  on 
the  subject  they  will  pass  upon  the  qualifications  of  a  United  States  Senator.  The  same 
thing  may  be  said  of  the  judiciary. 

For  myself,  I  favor  the  proposition  that  the  judiciary  shall  be  elected  by  the  people. 
I  believe  that  every  important  officer  of  this  State  should  be  elected  by  the  people.  But 
so  far  as  we  know  the  "Legislature  of  this  State  will  be  called  upon  to  elect  the  judges 
of  the  Commonwealth,  and  will  be  called  upon  to  pass  upon  the  qualifications  of  those 
into  whose  hands  they  propose  to  place  the  judicial  power  of  the  State  four  years  ahead 
of  the  time  when  they  will  be  called  upon  to  elect  them.  I  say  that  that  would  be  a  most 
unfortunate  state  of  affairs. 

The  biennial  session  gives  the  people  the  right  every  two  years  to  send  down  here 
representatives  to  represent  their  will  and  to  pass  upon  their  wishes.  Every  little  town 
council  in  the  State  meets  once  a  month.  Every  city  council  meets  once  a  month.  Why 
should  not  the  representatives  of  a  great  State,  keeping  a  control  upon  the  executive 
officers  of  this  State,  meet  once  in  two  years,  when  it  virtually  amounts  to  not  a  cent  of 
additional  cost  imposed  upon  the  Commonwealth?  What  is  to  keep  in  check  the  execu- 
tive officers  of  this  State  and  to  hold  them  to  their  duty  except  the  fact  that  the  repre- 
sentatives of  the  people  of  this  State  will  meet  here  and  investigate  their  acts? 

We  are  here  expending  four  million  dollars  or  more  every  year.  We  are  laying  a 
tax  upon  this  people  which  produces  a  revenue  of  four  million  dollars  a  year.  Is  it  not 
proper,  is  it  not  right  that  once  in  two  years  the  representatives  of  the  people  of  this 
State  should  have  an  opportunity  to  investigate  what  has  become  of  the  money  they 
have  raised  year  by  year,  and  to  see  if  it  has  been  applied  to  the  purposes  for  which  it 
was  appropriated? 

If  there  is  one  branch  of  this  government  which  rises  in  importance  above  the 
others,  it  strikes  me  it  is  the  legislative  body  which  comes  direct  from  the  people  and 
expresses  the  will  of  the  people.  The  decisions  of  the  courts  of  this  State  are  that  the 
power  of  the  people  is  invested  in  the  Legislature  to  its  fullest  extent,  except  as  re- 
stricted by  the  Constitution  of  the  State,  and  yet  we  would  lay  our  hands  upon  that 
body  and  virtually  destroy  its  usefulness  to  the  people. 

Mr.  Chairman,  if  we  are  going  to  destroy  the  usefulness  of  that  body  by  limiting 
its  sessions  to  once  every  four  years,  what  is  the  use  of  having  any  session  of  the 
Legislature,  except  when  the  Governor  chooses  to  call  it  together?  Once  in  four  years! 
One  hundred  and  forty  members  of  the  Legislature  elected  at  the  same  time.  It  seems 
to  me  it  would  impair  the  very  usefulness  of  the  two  bodies  of  the  Legislature.  They 
will  be  elected  at  the  same  time,  for  the  same  terms,  to  meet  simply  in  different  cham- 
bers, to  carry  out  what  is  then  and  at  that  particular  moment  the  popular  wish.  It 
seems  to  me  we  ought  to  be  very  slow  before  we  go  to  work  and  destroy  that  body  to 
which  alone  the  people  can  look  for  the  redress  of  their  wrongs  and  for  an  expression 
of  their  will. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  the  Committee  on  the  Legislative  Depart- 
ment, which  have  considered  the  whole  subject  of  the  Legislative  Department  of  the 
government  and  brought  in  this  report,  have,  of  course,  carefully  considered  all  of  the 
suggestions  which  have  been  advanced  by  the  gentleman  from  Winchester  (Mr.  Har- 
rison);  they  would  have  been  delinquent  in  their  duty  if  they  had  failed  to  do  so;  and 
I  think  with  the  exception  of  the  gentleman  from  Winchester,  even  after  the  presen- 
tation of  his  views  in  his  usual  direct  and  vigorous  fashion,  the  entire  Committee,  re- 
main of  opinion  that  efficiency  and  economy  can  both  be  accomplished  by  carrying  out 
the  recommendations  which  the  Committee  have  offered. 

The  Committee  proposes  that  the  members  of  the  House  of  Delegates  and  the  mem- 
bers of  the  Senate  shall  be  elected  at  the  same  time,  for  four  years,  and  that  the  ses- 
sions shall  be  quadrennial.    Section  2  of  the  report  which  we  are  now  upon  relates  to 
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that  general  proposition,  and  other  sections  also  relate  to  it,  and  I  shall  ask  the  indul- 
gence of  the  Committee  while  1  briefly  state  the  reasons  which  have  influenced  us  in 
reaching  our  conclusions  in  this  regard. 

As  to  all  of  the  issues  that  have  been  presented  or  will  be  presented  to  the  Con- 
vention it  may  be  stated  in  a  perfectly  confident  way  that  you  can  point  out  advantages 
and  disadvantages  upon  the  one  side  and  the  other.  It  is  only  by  balancing  the  ad- 
vantages and  disadvantages  which  are  found  connected  with  any  of  these  important 
issues  that  we  can  expect  to  reach  desirable  results.  It  is  not  fair  to  say  hastily,  for' 
instance,  upon  a  mere  suggestion  that  the  election  of  United  State  Senators  is  involved, 
that  the  Committee's  report  shall  be  discarded.  Nor  is  it  fair  to  assume  that  because 
the  Committee  diligently  considered  this  matter,  the  objections  advanced  by  such  gen- 
tlemen as  my  friend  from  Winchester,  shall  be  discarded  and  the  recommendation  of 
the  Committee  adopted. 

It  is  only  upon  a  calm  investigation  and  a  calm  weighing  of  opposing  advantages 
and  disadvantages  that  we  can  expect  to  do  what  will  meet  our  own  approval  and  will 
merit  the  approval  and  promote  the  interests  of  the  people  of  this  Commonwealth. 

Now  let  us  see.  Suppose  that  the  elections  are  held  quadrennially,  and  that  the 
sessions  occur  only  once  in  four  years.  What  are  some  of  the  gains  that  result?  I  am 
not  one  of  those  who  declaim  against  the  General  Assembly,  who  contend  that  it  is  a 
nuisance,  who  sympathize  with  all  the  criticism  that  is  laid  upon  it;  nor  am  I  one  of 
those  who  think  it  is  perfect,  i  am,  however,  one  of  those  who  believe  it  is  possible  to 
frame  a  Constitution  better  than  any  Constitution  the  State  of  Virginia  has  yet  enjoyed 
and  thus  make  a  nearer  approach  to  perfection. 

My  own  belief  is — and  1  speak  not  as  a  theorist;  I  speak  upon  the  strength  of  my 
experience  as  a  member  of  the  General  Assembly  of  Virginia,  for  in  the  time  gone  by 
I  had  the  honor  of  serving  on  the  other  side  of  the  Capitol — I  say  my  profound  belief  is 
that  if  5'ou  make  these  elections  occur  only  once  in  four  years  and  limit  the  time  during 
which  members  will  have  to  be  in  Richmond  attending  to  their  ofiicial  duties  and 
neglecting  their  private  business,  it  is  highly  probable  that  you  will  secure  the  services 
of  even  better  men  than  have  heretofore  served  in  the  General  Assembly  of  this  State. 
If  that  be  done,  then  surely  one  good  result  is  accomplished. 

Beyond  that,  it  is  known  of  all  men  that  there  is  no  steadiness  and  fixity,  there  is 
in  fact  a  great  lack  of  permanence  and  finish,  in  our  general  legislation.  That  is  a  thing 
which  is  reprobated  and  ought  to  be  reprobated.  For  illustration,  only  a  few  years  ago 
three  of  the  ablest  intellects  among  the  lawyers  of  this  Commonwealth  were  summoned 
by  the  General  Assembly  to  the  task  of  codifying  our  statute  law.  The  names  of  these 
men  will  occur  to  all  of  the  gentlemen  of  this  Committee.  They  made  a  codification 
which  met  widespread  approval,  and  yet  almost  at  once  when  that  work  was  barely  out 
of  their  hands  the  amending  performance  began,  and  it  was  carried  on  with  far  greater 
facility  in  a  General  Assembly  holding  biennial  sessions  than  would  be  possible  in  a 
General  Assembly  holding  quadrennial  sessions. 

It  has  been  carried  on  unceasingly,  and  so  we  have  to-day  what?  The  Code  of 
1887,  numberless  huge  volumes  of  acts  that  have  followed,  supplements  prepared  by  Mr. 
Pollard  and  others,  and  we  are  in  such  a  labyrinth  to-day  that  only  close  and  protracted 
investigation  ascertains  positively  what  is  the  law  upon  any  particular  point. 

Mr.  Harrison:  In  the  preparation  of  that  code  and  its  adoption  by  the  Legislature 
that  adopted  it,  is  not  the  gentleman  aware  of  the  fact  that  the  code  had  simply  to  be 
lead  to  a  few  men,  and  the  people  did  not  know  what  the  Legislature  was  adopting  and 
the  representatives  of  the  people  did  not  know,  in  great  part,  what  they  were  adopting 
when  that  code  was  adopted? 

Mr.  R,  Walton  Moore:  The  argument  is  not  affected  in  the  slightest  degree  by 
that  suggestion.  The  salient  fact  stands  out  that  having  a  code  which  embodies  the 
statute  law  of  the  State,  almost  at  once  you  turn  the  Legislature  loose  upon  it,  and  all 
permanence  being  destroyed,  in  a  few  years  you  are  either  in  a  maze  of  difficulties  or 
you  are  forced  to  the  expense  of  a  new  codification.  If  we  can  put  our  general  sta,tutes 
on  some  more  permanent  basis,  is  not  that  another  good  result  accomplished? 
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Mr.  Harrison:  I  should  like  to  ask  the  gentleman  how  many  amendments  to  the 
code  he  was  the  author  of,  and  how  many  laws  he  proposed.  My  recollection  is  that 
while  he  was  there  he  introduced  a  great  many  laws  which  were  very  beneficial  to  the 
Commonwealth. 

Mr.  R.  Walton  Moore:  I  will  say  to  my  friend  that  we  were  in  the  Senate  in  the 
days  of  our  youth,  and  we  may  have  had  Lord  Coke's  conviction  that  "blessed  be  the 
amending  hand."  But,  with  the  progress  of  time  and  with  the  ripening  of  experience, 
I  think  he  and  I  must  have  reached  the  sounder  conviction  that  we  over-legislate;  that, 
instead  of  there  being  any  risk  of  less  legislation  than  the  people  call  for  or  than  the- 
interests  and  rights  of  the  people  require,  one  of  the  great  crying  evils  of  this  time  is 
the  evil  of  excessive  legislation. 

Now,  another  good  result  to  be  attained.  We  have  proclaimed  that  we  are  here  to 
curtail  expenses.  It  is  at  least  believed  among  the  most  thoughtful  people  of  the  State- 
that  where  we  can  curtail  expenses  consistently  with  the  public  welfare  we  should  do 
so.  Here,  as  our  Committee  believes,  is  a  golden  opportunity  to  make  a  substantial  re- 
duction. What  do  you  think  a  regular  session  of  the  Legislature  costs?  Seventy-five 
thousand  dollars.  What  does  an  extra  session  of  the  Legislature  cost?  One  half  of 
that— $37,500. 

Mr.  Robertson:    Fifty  thousand  dollars. 

Mr.  R.  Walton  Moore:  But  I  understand  that  no  one  questions  that  the  cost  of  a 
regular  session  is  at  least  $75,000. 

The  gentleman  from  Winchester  has  figured,  upon  the  basis  of  the  number  of  days 
the  General  Assembly  is  in  session,  that  an  extra  session  can  be  held  for  something  like 
$7,500. 

Mr.  Harrison:  No;  1  said  this:  You  propose  a  session  of  ninety  days  quadren- 
nially, and  my  proposition  is  a  biennial  session  of  sixty  days.  You  save  only  thirty  days 
in  four  years.  Therefore,  counting  it  at  $1,000  a  day,  it  would  be  only  $30,000  in  four 
years,  or  $7,500  a  year. 

Mr.  R.  Walton  Moore:  You  cannot  figure  it  in  that  way.  You  cannot  prorate  it  ac- 
cording to  the  time  the  Legislature  is  in  session.  If  that  were  true,  we  would  not  have- 
an  extra  session  costing  us  $50,000,  as  against  $75,000  for  the  regular  session.  Con- 
nected with  any  session  of  the  Legislature  are  fixed  charges  which  must  be  paid, 
whether  the  duration  of  the  session  is  long  or  short,  and  it  may  be  taken  as  reasonably 
certain  that  quadrennial  sessions  will  save  at  least  $75,000  in  every  period  of  four- 
years. 

Mr.  Flood:  Do  you  mean  to  say  you  estimate  that  the  difference  betiveen  your 
proposition  and  the  proposition  of  the  gentleman  from  Frederick  would  be  $75,000 
every  four  years? 

Mr.  R.  Walton  Moere:  No,  not  the  difference.  I  mean  that  the  full  saving  in  a. 
period  of  four  years  will  be  $75,000  at  least. 

Is  that  worth  while?  Do  v/e  propose  to  go  back  to  our  people  and  say  that  all  of  the- 
promises  we  made  touching  a  reduction  of  the  expenditures  of  the  State  government 
rested  upon  no  solid  basis? 

Have  we  saved  much  up  to  this  point?  We  voted  to  cut  down  juries  for  the  trial 
of  misdemeanors,  but  when  it  came  to  the  suggestion  that  upon  a  plea  of  not  guilty  a 
person  accused  of  crime  should,  with  the  concurrence  of  the  Commonwealth's  attorney, 
be  allowed  to  go  to  the  judge  for  trial,  we  were  told  that  sacred  rights  might  be  im- 
periled, and  that  we  miust  forbear. 

When  the  gentleman  from  Culpeper  (Mr.  Barbour)  yesterda^^^  proposed  that  for  the- 
trial  of  trifling  civil  cases  a  small  jury  should  be  provided,  it  was  said,  "Oh,  no;  you 
will  put  important  rights  in  jeopardy;  and  we  insist,  although  the  justice  tries  the  case- 
without  a  jury  and  finally  up  to  the  sum  of  $10,  that  when  it  goes  into  a  court  of  record 
judge  and  a  jury  of  from  seven  to  twelve  shall  be  compelled  to  try  it."  We  are  saving 
money  with  great  rapidity! 

Nearly  every  proposition  that  involves  a  reduction  of  expenditures  has  been  de- 
feated.   I  am  not  now  offering  criticism.    Gentlemen  have  acted  upon  their  own  good 
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judgment,  which  is,  perhaps,  far  better  than  mine.  What  I  say  now  is  for  the  purpose 
of  inviting  the  serious  consideration  of  the  members  of  the  Convention  to  the  oppor- 
tunity for  retrenchment  which  this  report  presents. 

What  are  the  disadvantages  of  quadrennial  sessions?  I  hear  it  said  that  the  inter- 
val is  too  great  between  the  election  of  the  representatives  of  the  people.  That  is  an 
argument  which  might  have  had  great  force  in  former  times,  when  a  State  of  this 
Union  was  a  far  more  ^important  factor  politically  than  it  is  now. 

Then  the  General  Assembly  sitting  in  this  Capitol  not  infrequently  shaped  issues 
for  the  parties  of  the  country  and  started  political  contests  that  extended  everywhere. 

But  all  that  is  changed.  The  General  Assembly  has  little  to  do  with  Federal 
politics.  It  attends  to  domestic  matters,  and  its  most  important  work  is  in  the  way  of 
providing  for  tTie  collection  of  revenue,  and  for  its  expenditure. 

So,  what  force  is  there  in  the  objection  that  the  interval  is  too  great? 

If  that  objection  has  any  force,  it  ought  to  relate  to  something  practical.  It  will  not 
do  for  any  one  to  merely  state  that  quadrennial  sessions  will  deprive  the  people  of  their 
right  to  elect  members  of  the  General  Assembly  frequently  enough  to  protect  their  inter- 
ests, unless  he  can  show  that  by  electing  every  four  years  only,  some  interest  will  suffer. 

Take  appropriations.  The  gentleman  from  Winchester  knows,  as  well  as  I  do,  that 
the  State  is  more  apt  to  save  money  by  having  quadrennial  appropriations  than  by  hav- 
ing biennial  appropriations,  because  the  fact  is  that  in  every  session  of  the  General 
Assembly  the  appropriations  for  particular  purposes  are  likely  to  be  advanced  rather 
than  diminished.  It  would  seem  incontestible  that  there  is  more  economy  in  appro- 
priating for  four  years  than  in  appropriating  for  two. 

Is  there  any  trouble  about  appropriating  for  four  years?  Take  the  University  of 
Virginia,  do  you  think  there  will  be  any  trouble  about  appropriating  for  four  years  in- 
stead of  two?  Take  the  hospitals  of  the  State,  do  you  think  there  will  be  any  such- 
trouble?  Take  any  institution  for  which  we  make  appropriations,  do  you  think  that 
trouble  is  going  to  be  made  in  that  particular  by  having  quadrennial  sessions  instead  of 
biennial?    I  invite  my  friend  to  tell  me  what  is  the  difficulty  on  that  score. 

Oh,  but  it  is  said  there  are  emergencies  which  must  be  met,  and  can  only  be  met 
by  biennial  sessions.  I  hold  in  my  hand  the  largest  volume  of  acts  that  was  ever  turned 
out  by  the  General  Assembly  of  the  State.  Here  we  have  a  volume  containing  the  acts 
of  1899-1900,  containing  fourteen  hundred  and  twenty-one  pages,  and  fourteen  hundred 
and  eighty-five  chapters.  There  are  members  of  the  Legislature  which  produced  this 
volume  within  the  sound  of  my  voice  to-day,  and  I  ask  them  to  take  it  and  show  me  a 
single  act  that  could  not  have  waited  two  years  withotit  inconvenience. 

Mr.  O'Flaherty:    Does  that  include  both  the  session  acts  and  the  private  acts? 

Mr.  R.  Walton  Moore:  i  will  say  to  the  gentleman  from  AVarren  that  many  of  them 
are  special  and  private  acts,  and  I  hope  that  to  a  very  large  extent  we  will  sweep  away 
the  jurisdiction  of  the  General  Assembly  in  stich  cases.  That  is  one  of  the  propositions 
of  the  report. 

It  does  not  appear  to  be  denied  (and  I  ask  that  it  be  disptited  now  if  it  is  open  to 
dispute)  that  there  is  not  one  single  act  in  this  volume  that  cotild  not  have  well  waited 
two  years  for  consideration.  That  is  a  practical  test.  Why  theorize  about  all  these  mat- 
ters? Whj^  contend  tipon  mere  theory  that  we  should  stay  our  hand?  What  is  theory 
worth  against  such  a  test?    What  is  theory  worth  against  such  ample  experience? 

It  is  said  that  the  people  oppose  this  measure.  AMiere  do  vre  find  any  popular  ex- 
pression, since  the  legislative  report  was  presented  to  this  body,  of  popular  opposition 
to  quadrennial  sessions?  Have  yoti  had  letters  from  your  constituents  on  the  subject? 
Have  we  had  petitions  going  up  to  the  desk  of  the  Secretary?  Do  yoti  discover  that  the 
newspapers  of  this  Commonwealth  are  generally  claiming  that  the  people  will  be  vic- 
timized by  quadrennial  sessions?  i  cannot  speak  for  all  the  people  of  Virginia,  but  so 
far  as  I  know  the  people  are  not  apprehensive  on  this  subject. 

Many  of  the  evils  now  anticipated  were  predicted  when  we  went  to  biennial  ses- 
sions. We  have  not  had  any  uniform  and  settled  policy  in  Virginia  as  to  the  number  of 
sessions.    The  Constitution  of  1776  said,  "Elect  every  year  and  meet  annually."  The 
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Constitution  of  1829-'30  declared  likewise.  The  Constitution  of  1850  provided  biennial 
sessions.  The  Constitution  of  1869  provided  annual  sessions.  The  amendment  of  1876 
returned  to  biennial  sessions;  and  when  it  was  proposed  the  same  arguments  were  pre- 
sented against  biennial  sessions  and  in  favor  of  annual  sessions  that  are  now  presented 
against  quadrennial  sessions  and  in  favor  of  biennial  sessions. 

The  truth  is,  if  the  argument  is  a  good  one  about  a  frequent  return  to  the  people 
and  short  intervals  and  that  the  people  may  suffer  because  the  General  Assembly  does 
not  meet  we  should  go  the  full  limit  and  have  annual  sessions. 

Mr.  Harrison:  May  I  ask  the  gentleman  why  he  does  not  propose  to  abolish  the 
Legislature  altogether? 

Mr.  R.  Walton  Moore:  The  gentleman  asks  a  question  to  which  there  can  be  but 
one  response.  1  could  not  be  supposed  to  favor  abolishing  the  judiciary  because  I  might 
think  the  judges  should  have  longer  terms.  I  would  not  abolish  the  Governor  of  the 
Commonwealth  altogether,  but  I  would  not  go  back  to  the  Constitution  of  1776  and  have 
him  chosen  for  but  one  year.  We  are  standing  not  for  an  unreasonable  but  for  a  reason- 
able change. 

Mr.  O'Plaherty:    You  state  that  you  appeal  to  experience.    In  how  many  of  the 
States  of  the  Union  do  the  Legislatures  now  have  quadrennial  sessions? 
Mr.  R.  Walton  Moore:    I  will  come  to  that  a  little  later. 

Now,  Mr.  Chairman,  another  point.  You  have  not  simply  a  legislative  department 
in  this  government,  but  you  have  an  executive  department  as  well.  The  gentleman 
from  Winchester  thinks  that,  because  we  are  to  elect  the  Legislature  only  in  four  years, 
we  mistrust  it.  I  tell  him  not  so.  We  trust  the  Legislature.  But  we  elect  the  Executive 
every  four  years,  and  we  trust  the  Executive  also.  And  we  propose  to  put  it  in  the  Con- 
stitution that  the  Executive  can  call  an  extra  session  of  the  Legislature  whenever  he 
thinks  it  is  proper  to  do  so,  or  whenever  two-thirds  of  the  members  of  the  General  As- 
sembly shall  call  upon  him  to  do  so. 

In  1S7G,  when  biennial  sessions  were  proposed,  it  was  said  "Let  us  cling  to  annual 
sessions,  because  if  you  make  the  change  you  will  have  continual  extra  sessions  called 
by  the  Governor."  What  about  that  prediction?  I  believe  in  the  period  since  1876  there 
have  been  but  three  extra  sessions  of  the  Legislature,  a  period  of  a  quarter  of  a  cen- 
tury. Where  be  the  prophets  who  said  that  we  would  have  continual  extra  sessions  in 
case  we  went  to  regular  biennial  sessions  ?  So  far  from  that  prophecy  being  verified  by  fact, 
we  have  gotten  along  with  the  Legislature  convening  only  once  in  two  years  so  well  that 
the  Governor  of  this  Commonwealth  has  never  but  once  been  requested  by  the  mem- 
bers of  the  Legislature  to  convene  it  in  extra  session.  But  if  extra  sessions  are  needed, 
they  can  be  called. 

Suppose  we  have  quadrennial  sessions,  and  there  is  an  emergency.  I  have  shown 
by  the  record  of  the  General  Assembly  in  the  session  of  1899-1900,  the  improbability  of 
emergencies,  but  suppose  there  be  an  eniergency,  have  you  not  a  Governor  who  can 
convene  the  General  Assembly  in  extra  session,  and  have  you  any  doubt  that  the  Gov- 
ernor will  discharge  his  duty?  He  is  elected  by  the  same  constituency  that  elects  the 
General  Assembly.  You  can  trust  him  in  the  time  to  come  as  he  has  been  trusted  in  the 
past  to  perform  his  duty,  and  to  call  the  Legislature  in  extra  session  if  there  be  any 
pressing  and  urgent  reason  for  doing  so. 

That,  Mr.  Chairman  and  gentlemen  of  the  Committee,  is  sufficient  answer  to  the 
objections  which  have  been  made,  save  one,  by  the  gentleman  from  Winchester. 

Mr.  James  W.  Gordon:  I  am  very  much  interested  in  your  argument,  and  I  am 
in  a  frame  of  mind  where  I  can  be  convinced  that  you  are  correct.  But  I  should  like  to 
have  you  before  you  take  your  seat,  touch  on  the  point  as  to  the  election  of  officers  by 
the  Legislature. 

Mr.  R.  Walton  Moore:  That  is  a  point  I  was  coming  to.  I  was  saying  a  moment 
ago  that  the  Governor,  being  given  the  right  to  convene  the  Legislature  in  extra  ses- 
sion, it  strikes  me  that  every  objection  advanced  by  the  gentleman  from  Winchester  is 
met  but  one,  and  that  is  the  objection  of  the  gentleman  from  Richmond  (Mr.  James  W. 
Gordon)  now  touches  upon.    He  reminds  me  that  there  are  to  be  officials  elected  by  the 
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General  Assembly.  Tlie  officers  wlio  are  now  styled  the  basement  officers  are  in  that 
class.  It  may  be,  we  cannot  tell,  that  those  officers  will  be  made  elective  by  the  people 
under  the  Constitution  Avhich  we  are  framing.  Suppose  they  should  not  be,  is  there 
any  trotible  in  giving  them  a  term  of  four  years,  beginning  with  the  session  of  the  Leg- 
islature? If  there  is  none,  then  the  basement  officers  can  be  elected  without  any  trouble 
whatever,  as  Vv"ell  at  quadrennial  sessions  as  at  biennial  sessions. 

But  there  are  other  officers;  there  are  judges  of  the  courts.  Now,  so  far  as  I  can 
understand  the  mind  of  the  Judiciary  Committee,  gathered  from  the  reports  of  its  pro- 
-ceedings  had  up  to  this  time,  it  is  probable  that  there  will  be  a  single  system  of  courts 
Inferior  to  the  Court  of  Appeals.  Is  there  any  trouble  whatever  in  arranging  that  those 
officials  shall  be  chosen  at  a  regular  quadrennial  session?  None  whatever,  I  respect- 
fully submit.  So  yoti  wipe  out  any  difficulty  whatever  as  to  officers,  except  United 
States  Senators. 

The  gentleman  from  "Winchester,  of  course,  takes  the  extreme  case  of  a  United 
States  Senator,  who  would  be  elected  four  years  before  his  term  of  service  begins.  That 
may  occur  occasionally,  but  not  often.  It  may  occur  that  he  will  be  elected  two  or  three 
years  in  advance,  but  very  rarely  that  he  will  be  elected  four  years  in  advance.  I  ad- 
mit that  there  is  some  inconvenience  in  that,  but  is  there  sufficient  inconvenience  in  it 
to  make  us  drop  this  reform  that  we  are  contemplating  here?  Is  there  any  reason  why 
a  United  States  Senator  should  not  be  elected  two  or  three  years  before  he  begins  his 
term  of  service?  He  is  to  fill  one  of  the  most  exalted  offices.  Will  he  lose  by  having 
full  time  to  prepare  himself  for  the  duties  of  that  great  office,  and  are  two  years  too 
much?  Are  three  years  too  much?  Gentlemen  talk  about  the  people.  Can  any  harm 
come  to  the  people  from  that? 

Mr.  Brown:  Under  such  a  state  of  affairs  as  that,  would  not  a  Senator  who  was 
the  incumbent  come  up  for  re-election  with,  four  years  of  his  present  term  unexpired, 
and  would  he  not  have  to  be  jtidged  simply  by  two  years  of  service  with  four  years  of 
his  term  unexpired? 

Mr.  R.  Walton  I\Ioore:  I  say  to  the  gentleman  that  is  an  extreme  case  which,  per- 
haps, might  occur,    'ihat  would  be  an  extreme  case,  but  it  would  very  rarely  occur. 

What  I  want  to  ask  is  this:  Are  we  more  interested  in  the  United  States  Senate 
than  we  are  in  the  Commonwealth  of  Virginia?  In  my  humble  judgment  you  cannot 
put  your  finger  upon  a  single  valid  objection  to  quadrennial  sessions  except  that  one, 
and  that  is  an  objection  which,  under  scrutiny,  is  shorn  of  much  of  its  force. 

I  have  frankly  admitted  to  gentlemen  that  there  are  advantages  and  disadvantages, 
and  the  election  of  United  States  Senators  is  just  one  disadvantage.  I  cannot  see  any 
other.  They  have  not  stopped  on  that  in  Mississippi.  They  have  not  stopped  on  that 
In  Alabama.    Should  we  stop  upon  that  in  Virginia? 

Mr.  .James  W.  Gordon:  May  I  ask  the  gentleman  whether  another  advantage,  that 
of  a  saving  of  expense,  would  not  occtir  on  account  of  a  smaller  number  of  elections? 
Has  he  considered  the  saving  in  expense  as  an  item? 

Mr.  R.  AValton  Moore:  I  do  not  know  that  I  can  frankly  say  that  we  will  save  any 
money  in  the  way  of  cutting  down  the  number  of  elections  if  this  recommendation  be 
adopted,  because  I  think  we  are  going  to  have  one  election  at  least  every  two  years. 
We  shall  probably  have  biennial  elections.  We  are  bound  to  have  them  because  United 
States  Representatives  are  elected  every  two  years.  I  do  not  think,  therefore,  that  we 
can  make  any  saving  in  the  way  of  reducing  the  number  of  elections  under  this  proposi- 
tion. 

Mr.  W.  A.  Anderson:  If  my  friend  will  permit  me,  I  should  like  to  ask  him  whether 
it  is  not  proposed  to  elect  all  the  State  officers  at  a  different  time  from  the  date  fixed 
for  the  election  of  Representatives  in  Congress? 

Mr.  R.  Walton  ^Sloore:    I  think  so. 

Mr.  W.  A.  Anderson:  And  is  it  not  proposed  to  make  the  term  of  all  State  officers 
tour  years? 

Mr.  R.  Walton  Moore:    I  thought  so,  sir. 
30— Const.  Debs. 
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Mr.  W.  A.  Anderson:    So  there  need  be  only  one  election  for  State  officers  quadren- 
nially. 

Mr.  Harrison:    That  would  not  prevent  the  election  from  being  held  biennially. 

Mr.  "W.  A.  Anderson:  In  that  case  will  not  a  quadrennial  session  of  the  General 
Assembly  reduce  the  number  of  State  elections  by  one-half? 

Mr.  R.  Walton  Moore:  When  I  answered  the  gentleman  from  Richmond  (Mr.  Gor- 
don) I  was  going  on  the  assumption  that  we  would  bring  the  Federal  elections  and  the 
State  elections  together,  and  i  said  if  we  bring  them  together  and  haye  them  biennial 
we  will  not  save  anything  under  our  proposition  in  the  way  of  reducing  the  expense  of 
elections.  But,  as  is  suggested  by  the  gentleman  from  Rockbridge  (Mr.  Anderson),  if 
you  do  not  bring  them  together,  if  you  have  the  State  elections  at  different  times  from 
the  Federal  elections,  then  you  can  get  along  with  quadrennial  State  elections,  and  you 
will  be  saving  a  considerable  amount  by  adopting  the  quadrennial  provision. 

Mr.  Flood:  I  should  like  to  ask  the  gentleman  where  the  determination  was  reached 
to  have  different  dates  for  Federal  elections  and  for  State  and   municipal  elections? 

Mr.  R.  Walton  Moore:  I  will  say  to  the  gentleman  that,  to  use  the  word  so  com- 
monly heard  here,  everything  up  to  this  point,  1  regret  to  admit,  is  purely  tentative.  I 
cannot  venture  to  assume  that  there  has  been  any  determination. 

Mr.  Thom:  "  I  should  like  to  ask  the  gentleman  a  question  in  regard  to  the  sugges- 
tion made  by  the  gentleman  from  Rockbridge.  I  assume  that  that  comes  under  the 
jurisdiction  of  the  Committee  on  the  Elective  Franchise. 

Mr.  R.  Walton  Moore:    Yes,  sir. 

Mr.  Thorn :  I  did  not  know  that  any  report  had  been  made  arriving  at  any  such  con- 
clusion. 

Mr.  R.  Walton  Moore:  I  am  discussing  this  matter  upon  the  various  hypotheses 
that  are  presented,  i  am  perfectly  willing,  so  far  as  our  case  is  concerned,  and  it  loses 
no  strength,  to  grant  that  we  may  save  nothing  by  the  reduction  of  the  number  of  elec- 
tions, if  this  report  is  adopted,  and  to  rest  upon  the  contention  that  even  if  we  do  not 
diminish  the  number  of  elections  we  will  save  at  least  $75,000  every  four  years  by  quad- 
rennial sessions  as  against  biennial.    I  do  not  know  what  other  committees  may  do. 

Mr.  Flood:  I  should  like  to  ask  the  gentleman  how  much  he  thinks  it  would  save 
if  instead  of  providing  for  biennial  sessions  of  ninety  days,  we  provide,  as  suggested  by 
the  gentleman  from  Winchester,  for  biennial  sessions  of  sixty  days. 

Mr.  R.  Walton  Moore:  I  think  you  would  save  something,  but  I  think  the  per  diem 
of  members  is  the  smallest  feature.  The  other  expenses  swell  the  total.  Although  you 
should  cut  down  the  period  from  ninety  days  to  sixty  days,  you  will  have  almost  as 
large  an  expenditure  as  you  have  now,  in  my  opinion.  You  will  have  the  same  number 
of  clerks.  You  will  have  the  same  number  of  pages.  You  will  have  almost  the  same 
amount  of  printing.  You  will  have  the  same  expenses  outside  of  what  I  have  enumer- 
ated, except  in  the  way  of  the  per  diem  of  members.  ^ 

Mr.  Robertson:  I  wish  to  suggest  that  you  have  overlooked  the  mileage,  which  is  a 
fixed  charge. 

Mr.  R.  Walton  Moore:  That  is  true.  Therefore,  Mr.  Chairman,  to  sum  up  briefly, 
and  I  am  not  going  to  detain  the  Committee  long,  we  have  quite  an  array  of  advantages 
that  will  come  if  the  regular  sessions  of  the  Legislature  meet  quadrennially,  and  we 
have  a  minimum  of  disadvantage  confined,  as  1  have  said,  in  my  judgment,  mainly  to 
some  embarrassment  in  the  election  of  United  States  Senators. 

But  beyond  that,  some  objection  is  made  to  the  report  because  it  provides  for  the 
election  of  all  the  members  of  the  State  Senate  at  the  same  time  that  you  elect  the 
members  of  the  House  of  Delegates.  As  to  that,  there  have  been  changes  in  Virginia, 
and  one  more  change  cannot  be  destructive.  In  1776  the  Constitution  divided  the  State 
Senators  into  three  groups.  In  1830  the  Constitution  divided  the  State  Senators  into 
four  groups,  adhering  up  to  that  time  to  the  idea  that  it  was  necessary,  in  order  to  pro- 
tect some  interests,  to  elect  a  very  small  number  of  the  Senators  at  a  given  time.  But 
that  idea  seems  to  have  lost  some  of  its  force  in  1850,  when  it  was  resolved  to  elect  them 
in  two  groups,  and  we  are  electing  them  in  two  groups  to-day. 
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What  reason  can  any  gentleman  give  why  they  should  not  all  be  elected  at  the  same 
time?  Do  you  say  that  you  get  more  experienced  men  by  electing  them  in  two  instal- 
ments? The  Senate  is  made  up  of  only  forty  members.  There  are  always  re-elections. 
You  are  always  going  to  have  the  experience  there  just  as  you  have  it  in  the  House  of 
Delegates,  because  invariably  many  of  the  old  members  are  re-elected. 

Do  you  say  that  you  want  conservatism,  and  you  can  get  more  conservatism  by 
electing  the  Senators  in  two  instalments?  Mr.  Chairman,  and  gentlemen  of  the  Con- 
vention, there  is  never  going  to  be  any  lack  of  conservatism  in  the  Senate,  because  it  is 
a  body  of  only  forty  men.  You  will  gain  but  a  trifle  in  conservatism  by  electing  only 
twenty  of  them  at  one  time,  instead  of  electing  forty  at  one  time.  And  it  may  even  be; 
desirable  to  make  the  Senate  of  Virginia  a  somewhat  less  conservative  body  than  it  now 
is.  I  cannot  find  that  Mr.  Mason  and  Mr.  Jefferson  attached  importance  to  the  elec- 
tion of  members  of  the  State  Senate  in  instalments.  The  latter  in  his  notes  on  Virginia 
said: 

"The  Senate  is,  by  its  Constitution,  too  homogeneous  with  the  House  of  Delegates. 
Being  chosen  by  the  same  electors,  at  the  same  time,  and  out  of  the  same  subjects,  the 
choice  falls,  of  course,  on  men  of  the  same  description.  The  purpose  of  establishing 
different  houses  of  legislation  is  to  introduce  the  influence  of  different  interests  or  dif- 
ferent principles.  Thus  in  Great  Britain  it  is  said  their  constitution  relies  on  the  House 
of  Commons  for  honesty,  and  the  Lords  for  wisdom,  which  would  be  a  rational  reliance 
if  honesty  were  to  be  bought  with  money,  and  if  wisdom  M^ere  hereditary.  In  some  of 
the  American  States  the  delegates  and  senators  are  so  chosen,  as  that  the  first  repre- 
sent the  persons,  and  the  second  the  property  of  the  State.  But  with  us  wealth  and  wis- 
dom have  equal  chance  for  admission  into  both  houses.  We  do  not,  therefore,  derive 
from  the  separation  of  our  Legislature  into  two  houses,  those  benefits  which  a  proper 
complication  of  principles  is  capable  of  producing,  and  those  which  alone  can  compen- 
sate the  evils  which  may  be  produced  by  their  dissensions." 

Mr.  Jefferson  intimates  here  that  you  cannot  have  any  complication  of  principles 
and  interests  such  as  they  have  in  England  or  may  have  in  any  aristocratic  govern- 
ment. You  cannot  discriminate  when  you  come  to  make  up  these  legislative  bodies  be- 
tween men  who  own  property  and  men  who  do  not,  between  men  who  vote  upon  a  prop- 
erty qualification  and  men  who  do  not  vote  upon  a  property  qualification.  He  intimates^ 
unless  I  misunderstand,  that  the  instalment  plan  of  election  has  no  value  with  us. 

I  know  how  we  reverence  all  that  is  in  the  past.  Some  men  were  shocked  when  it 
was  proposed  that  all  Senators  should  be  elected  at  the  same  time  v/ith  the  members 
of  the  House  of  Delegates.  But  as  it  is  so  often  the  case,  when  3'ou  examine  carefully 
all  the  reasons  that  are  advanced  for  preserving  som.e  given  custom  or  practice  which 
has  stood  the  storm  of  years,  perhaps  many  years,  you  find  that  under  changed  condi- 
tions those  reasons  have  no  application  whatever. 

Take  in  the  beginning  the  men  who  framed  the  first  Constitution  of  Virginia.  Were 
they  frightened  by  a  statement  that  if  they  did  thus  or  so,  if  they  took  this  path  or  that, 
they  were  marching  into  perils?  W^ere  they  continually  saying,  "It  is  our  duty  to  stand 
in  the  ancient  ways,  otherwise  we  will  offend  the  memory  and  the  authority  of  our 
predecessors"? 

Where  will  you  discover  more  advanced  radicals,  where  will  you  find  bolder  pio- 
neers in  all  the  history  of  government  than  the  early  Virginians?  Do  you  think  that 
there  were  intellects  ever  less  dominated  by  any  form  of  tyranny  than  the  mind  of  Jef- 
ferson, and  the  mind  of  George  Mason,  and  the  minds  of  the  men  who  co-operated  with 
them  in  this  Commonwealth  more  than  one  hundred  years  ago?  They  were  not  terri- 
fied by  the  apprehension  that  evil  might  result,  that  injury  might  be  entailed  upon  them- 
selves and  upon  the  people  by  disturbing  some  venerable  institution  or  method. 

Why,  at  every  point,  Mr.  Chairman,  should  we  make  an  effort  to  control  ourselves 
by  considerations  of  the  sort  that  are  pressed  upon  us  here  continually,  that  if  we  make 
this  change  or  make  that  change  we  will  be  doing  something  to  indicate  our  disapproval 
of  what  was  done  one  hundred  years  ago,  or  what  was  done  one  hundred  and  fifty  years 
ago? 
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I  have  mentioned  Mr.  Jefferson,  and  I  quote  him  now  as  one  who  would,  we  think, 
stand  with  us  for  this  particular  proposition  if  he  were  here  to-day  in  view  of  the  ex- 
pressions I  have  read.  But  even  if  it  were  not  so,  if  we  had  no  such  great  authority 
as  Mr.  Jefferson,  I  would,  with  a  great  deal  of  reverence  to  be  sure,  but  without  any 
hesitation  at  all,  ask  this  Committee  to  consider  whether  there  is  any  good  and  practi- 
cal reason  why  we  should  not  elect  all  the  Senators  at  the  same  time  with  the  members 
of  the  House  of  Delegates,  composing  our  whole  Legislature  quadrennially  and  station- 
ing it  here  in  the  Capitol  every  four  years  to  transact  its  proper  business.^ 

The  gentleman  from  Warren  (Mr.  O'Flaherty)  asked  a  while  ago  if  there  were  any 
precedents.  I  will  tell  him  that  the  precedents  are  rapidly  accumulating.  The  State 
of  Georgia,  which  is  the  most  progressive  State  in  the  South,  perhaps,  furnishes  one.  It 
elects  the  members  of  the  two  Houses  at  the  same  time  for  a  period  of  two  years.  It 
lias  gotten  rid  of  the  old  method  of  electing  the  Senators.  The  State  of  Idaho  is  another 
State  that  does  the  same  thing.  The  State  of  Michigan,  which  is,  as  we  all  know,  one  of 
the  most  flourishing  States  carved  out  of  the  territory  that  Avas  once  owned  by  Vir- 
ginia and  dedicated  to  the  Union,  does  the  same  thing. 

Mr.  Harrison:    It  does  not  elect  quadrennially. 

M,r.  O'Flaherty:    They  do  not  have  quadrennial  sessions  in  Michigan. 

Mr.  R.  Walton  Moore:  But  I  am  on  another  point.  It  is  suggested  here  that  we 
ean  not  safely  elect  all  the  members  of  the  Senate  at  the  same  time  that  we  elect  the 
members  of  the  House  of  Delegates. 

Mr.  Chairman,  it  is  not  absolutely  important  for  us  to  find  that  some  States  have 
'done  the  thing  that  we  are  proposing  to  do.  The  time  was  when  the  people  of  Virginia 
did  what  they  pleased  and  vv'hat  they  thought  was  right  and  proper  and  best  without 
regard  to  the  action  of  other  States. 

But  it  is  true,  I  believe,  that  the  State  of  Alabama,  which  adjoins  the  State  of 
Georgia,  and  which  up  to  this  year  has  provided  for  the  election  of  Senators  in  groups, 
looking  to  the  example  of  Georgia  has  done  away  with  that  principle.  The  new  plan 
seems  to  have  worked  well  in  Georgia,  or  Alabama  would  not  have  adopted  it;  and 
Alabama  has  gone  a  step  further  and  provided  for  quadrennial  sessions  of  her  Legis- 
lature. 

If  I  may  repeat  for  a  moment,  the  arguments  advanced  against  us  are  not  new. 
Nearly  every  argument  that  we  hear  in  opposition  to  quadrennial  sessions  was  ad- 
vanced wherever  biennial  ' sessions  were  proposed.  Before  that  step  could  be  made  it 
was  said  "there  is  no  precedent";  it  was  said  that  "you  will  involve  yourselves  in 
troubles  because  emergencies  will  come  and  there  will  be  no  way  of  extrication."  I  be- 
lieve nearly  every  reason  that  is  advanced  here,  except  the  one  that  applies  to  the 
election  of  United  States  Senators,  has  been  gone  over  and  over  again  in  this  State, 
and  in  other  States  in  respect  to  the  biennial  sessions. 

It  is  true  that  I  present  only  the  State  of  Alabama  as  having  provided  for  quadren- 
Hial  sessions,  but  I  present  a  much  better,  argument  than  that  when  I  bring  to  the  atten- 
tion of  the  members  of  this  body  a  fact  which  they  cannot  controvert,  namely,  that  all 
of  the  alarms  and  all  of  the  fears  now  being  voiced  were  entertained  when  it  was  pro- 
posed to  provide  for  biennial  sessions,  and  have  proved  delusive. 

We  shall  come  to  it  after  a  while  if  we  do  not  now.  Even  though  this  report  may 
"be  voted  down  (I  trust  not,  but  it  may  be),  the  time  will  come  when  the  Common- 
wealth of  Virginia  will  say  that  quadrennial  sessions  are  sufficient  for  the  transaction 
of  the  business  of  the  State,  and  when  they  will  say  that  the  business  interests  outside 
of  the  Legislature  will  be  better  satisfied  and  better  protected  by  quadrennial  sessions 
than  by  annual  or  biennial  sessions. 

Mr.  R.  Walton  Moore:  The  Legislature  that  we  contemplate  is  to  have  an  un- 
limited session  the  first  time  it  meets  after  the  Constitution  goes  into  effect.  Subsequent 
to  that  the  sessions  are  to  be  limited  to  ninety  days.  The  extra  sessions  are  to  be  lim- 
ited to  thirty  days. 

Bear  in  mind,  Mr.  Chairman,  that  we  do  not  restrict  the  work  of  the  extra  session. 
The  Governor  will  have  no  right,  as  he  has  in  Mississippi,  to  impose  terms  upon  the 
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General  Assembly  convened  in  extra  session.  It  Vvill  be  free  to  transact  business  of 
every  kind  and  character. 

We  have  tried  to  present,  I  will  say  to  the  Convention,  a  business-like  and  a  con- 
servative report.  We  have  tried  not  to  be  radical.  Men  have  stated  that  there  is  no 
just  reason  for  the  existence  of  two  Houses,  but  we  have  not  thought  of  adopting  that 
conclusion.  Men  have  said,  the  newspapers  are  saying  now,  that  we  ought  to  cut  down 
the  membership  of  the  Legislature.  But  we  have  concluded,  inasmuch  as  we  are  to  have 
only  quadrennial  sessions,  the  membership  ought  to  be  retained  as  it  is.  It  has  been 
suggested  that  we  ought  to  shorten  the  sessions,  but  we  have  thought  otherwise.  We 
are  persuaded  that  the  money  can  be  saved  which  ought  to  be  saved,  and  that  the  effi- 
ciency can  be  had  which  ought  to  be  had  if  we  will  just  content  ourselves  with  the 
adoption  of  the  one  proposition  that  the  Legislature  shall  be  elected  for  four  years, 
and  that  the  sessions  of  the  Legislature,  except  the  extraordinary  sessions,  shall  con- 
tinue for  a  period  of  only  ninety  days. 

Now,  one  word  further,  and  I  promise  to  close. 

Mr.  Thom:  I  should  be  greatly  obliged  if  he  would  address  himself  a  little  more 
fully  than  he  has  done  to  this  question  before  he  takes  his  seat.  Will  not  the  senti- 
ment of  the  State  be,  on  mature  consideration,  that  the  proposed  plan  puts  the  Legisla- 
iur<p  too  far  away  from  the  people  to  be  readily  and  properly  responsive  to  their  wishes? 
I  c,hould  like  to  hear  the  gentleman  on  that  point. 

Mr.  R.  Walton  Moore:  I  will  say  to  my  friend  from  Norfolk  that  I  think  his  ques- 
tion must  be  answered  in  the  negative.  Action  at  either  a  regular  session  or  at  an 
extra  session  will  respond  to  any  wishes  or  demands  of  the  people  measuring  the  fu- 
ture by  the  experience  of  the  past, 

Mr.  Meredith:  May  I  call  the  attention  of  the  gentleman  for  a  moment  to  one 
jjoint?  When  you  were  discussing  the  second  section  you  v/ere  simply  explaining  the 
reason  why  the  Legislature  should  be  elected  quadrennially.  The  most  of  your  dis- 
cussion has  been  upon  the  seventh  section,  and  that  could  be  amended  to  suit  the  views 
of  the  Legislature  without  affecting  the  election  of  the  members  quadrennially. 

Mr.  R.  Walton  Moore:  I  thought  I  might  as  well  discuss  the  entire  topic  of  quad- 
rennial elections  and  quadrennial  sessions. 

Of  course,  there  is  not  any  sort  of  doubt  that  it  would  be  possible  to  elect  quad- 
rennially as  provided  under  the  second  section  and  then  to  have  biennial  sessions. 
There  is  no  sort  of  question  about  that.  But  if  we  expect  to  retain  biennial  sessions, 
the  membership  ought  to  be  reduced  and  less  time  consumed.  But  we  consider  that  a 
better  plan  is  the  one  proposed. 

Recurring  to  the  question  of  the  gentleman  from  Norfolk  (Mr.  Thom\  I  do  not 
know  whether  I  am  able  to  answer  further  the  question  of  my  friend,  except  to  say 
that  I  cannot  think  of  any  subject  that  would  be  presented  in  the  future  that  would 
require  earlier  action  than  action  which  would  be  taken  by  a  quadrennial  session,  ex- 
cept that  some  urgencj*  matter  might  arise  which  could  be  dealt  with  by  an  extra 
session, 

Mr.  Thom:  If  my  friend  will  permit  me,  that  is  not  exactly  the  view  that  is  on  my 
mind.  I  wish  to  say  that  I  feel  in  a  very  unprejudiced  condition  of  mind  on  this  ques- 
tion. I  am  listening  to  the  debate  with  great  interest,  v.'ith  the  idea  of  forming  my 
judgment  upon  the  question  as  the  subject  is  elucidated,  and  I  know  my  friend  has  given 
the  matter  great  consideration.  At  the  present  time  members  of  the  Legislature  are 
elected  every  two  years.  They  come  directly  from  the  body  of  the  people  every  twa 
years.  It  is  not  a  question  as  to  the  number  of  sessions  that  they  hold;  it  is  a  question 
as  to  how  often  they  come  from  the  people. 

The  point  on  my  mind  (and  I  should  like  to  hear  the  gentleman  who  discuss  the 
question  address  themselves  to  it)  is  whether  or  not,  in  taking  away  those  frequent  elec- 
tions, you  will  not  put  the  Legislature  itself  so  far  away  from  the  people  that  the  sen- 
timent of  the  State  on  that  subject  will  resent  it. 

Mr.  R.  Walton  Moore:  I  will  say  to  my  friend  from  Norfolk  that  I  suppose  we 
should  bear  in  mind  two  classes  of  subjects  for  legislation;  one  class  Y^e  will  call  the 
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business  subjects  and  the  other  the  political  subjects.  I  have  tried  to  show  that  no 
business  subjects  will  suffer  by  the  quadrennial  session  provision,  and  I  think  that  will 
be  conceded  by  any  man  who  makes  an  examination  of  the  legislation  that  we  have 
had  in  the  last  quarter  of  a  century.  Now,  take  the  political  subjects.  Within  my  time 
I  think  there  have  been  only  two  political  subjects  of  large  importance  that  the  Legis- 
lature has  had  to  dispose  of,  one  of  them  the  debt  question  and  the  other  the  matter  of 
assembling  this  Constitutional  Convention.  I  cannot  imagine  that  in  the  future  we  are 
very  likely  to  have  political  subjects  which  will  demand  more  frequent  sessions  of  the 
Legislature  than  this  report  contemplates.  We  have  not  had  them  in  the  past.  If  my 
friend  can  recall  any  pressing  political  issue  that  has  demanded  speedy  legislation,  ex- 
cept the  two  that  I  have  mentioned,  I  wonld  be  glad  for  him  to  do  so.  I  think  he  will 
agree  with  me  (and  he  has  had  far  more  knowledge  of  and  connection  with  the  business 
interests  of  the  Commonwealth  than  I  have)  that  the  business  interests  will  not  suffer 
by  cutting  down  the  frequency  of  the  sessions. 
Mr.  Thorn:    I  do  not  think  so. 

Mr.  R.  Walton  Moore:  He  admits  that  the  business  interests  will  not  suffer,  and 
I  am  glad  to  have  his  expression  upon  that  point,  because  his  opinion  carries  great 
force  with  me. 

Now,  as  to  the  political  matters,  as  we  may  term  them.  If  he  can  agree  with  me 
that  in  a  quarter  of  a  century  v/e  have  had  only  two  matters  of  that  character,  he  may 
agree  further  that  it  is  very,  very  unlikely  that  matters  of  that  character  will  press 
upon  us  to  any  very  great  extent  in  the  future.  The  fact  is,  as  we  all  know,  as  I  tried 
to  say  in  the  outset,  that  politics  are  disappearing  to  a  large  extent  from  our  State  gov- 
ernments. Politics  are  disappearing  from  the  legislative  work  of  State  governments 
as  they  are  from  the  transactions  of  boards  of  supervisors  and  city  councils. 

Mr.  W.  A.  Anderson:  Before  the  gentleman  from  Fairfax  concludes,  I  should  like 
to  ask  him  a  question  for  the  purpose  of  directing  his  attention  to  a  point  which  he  has 
not  very  fully  discussed.  He  seems  to  be  prepared  to  concede  that  there  will  be  no 
saving  to  the  Commonwealth  in  the  plan  proposed,  if  the  report  of  the  Committee  on  the 
Legislative  Department  is  adopted.  By  quadrennial  sessions  of  the  General  Assembly 
will  we  not  be  enabled  to  have  quadrennial  elections  for  the  election  of  all  State,  county 
and  municipal  officers,  whereas  if  there  are  biennial  sessions  of  the  General  Assembly 
will  it  not  be  necessary  to  have  an  extra  State  election  in  order  to  accomplish  that  re- 
sult? 

As  I  understand,  Mr.  Chairman,  it  has  been  proposed,  perhaps  with  unanimity,  by 
the  Committee  on  the  Organization  and  Government  of  Counties,  whose  action,  if 
adopted  by  this  House,  will  absolutely  control  the  subject  of  the  terms  of  county  and 
district  officers,  to  m.ake  the  terms  of  all  those  officers  four  years,  and  to  provide  for 
their  election  in  the  fall  of  the  year,  at  a  time  different  from  the  Federal  election. 

I  understand  that  the  same  view  prevails  in  the  Committee  upon  the  Organization 
and  Government  of  Cities  and  Towns.  If  those  views  should  be  embodied  in  the  action 
of  this  Convention,  it  will  only  be  necessary,  so  far  as  county,  district  and  municipal 
officers  are  concerned,  to  have  one  election  in  four  years,  and  that  in  the  autumn,  and 
at  a  different  time  from  the  election  of  members  of  Congress. 

Now,  what  I  wish  to  ask  my  friend  is  whether,  if  those  views  are  carried  out,  bi- 
ennial elections  will  be  necessary  in  this  State,  unless  we  are  required  to  have  them 
in  order  to  elect  members  of  the  General  Assembly  every  two  years? 

Mr.  R.  Walton  Moore:  I  will  say  to  the  gentleman  from  Rockbridge  it  is  un- 
doubtedly true  that  if  you  do  not  provide  for  quadrennial  elections  for  members  of  the 
General  Assembly  biennially,  and  increase  the  number  of  elections,  unless  you  locate 
the  election  of  the  members  of  the  General  Assembly,  which  may  be  undesirable,  at  the 
date  of  the  Federal  election. 

One  of  two  things,  therefore,  you  have  got  to  do,  either  to  have  the  election  of  the 
members  of  the  General  Assembly  at  the  time  when  the  members  of  Congress  are 
elected,  or  else  you  have  got  to  resort  to  this  quadrennial  plan.  But,  of  course,  unless 
you  do  complicate  the  State  elections  with  the  Federal  elections,  you  will  spend  more 
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money  ihan  our  plan  coniemplaies,  if  you  refuse  lo  adopt  the  guadrennial  nieiho'd.  But 
1  cannot  anticipate  what  those  committees  may  do. 

I  was  about  to  remark  to  my  friend  that  I  have  said  about  ail  I  desire  to  say  at 
this  time  upon  this  proposition.  Of  course,  there  will  be  further  debate,  and  there  will, 
perhaps,  be  an  opportunity  to  express  further  wiews.  I  am  very  much  obliged  to  him 
and  very  much  obliged  to  the  Committee. 

The  Committee  rose,  and  the  Convention  adjourned  until  to-morrow,  Thursday, 
September  19,  1901,  at  11  o'clock  A.  31. 


THURSDAY,  September  19.  1901. 

The  Convention  met  at  11  o'clock  A. 

Hon.  .J.  Hoge  Tyler,  Hon.  Richard  H.  Cardweii,  Hon.  Henry  T.  Wickham,  and  Rev. 
v;.  V.  Tudor.  D.  D..  were  seated  at  the  Secretary's  desk  and  the  other  inviied  guests  of 
the  Convention  were  provided  with  seats  upon  the  fioor. 

The  President  fHon.  John  Goode)  called  the  Convention  to  order  and  said: 
Gentlemen  of  the  Convention,  in  accordance  with  a  resolution  adopting  the  report 
of  the  Committee  appointed  to  arrange  suitable  services  in  memory  of  the  late  President 
McKinley,  the  regular  btisiness  of  to-day's  session  is  suspended,  and  we  pause  in  our 
labors  here  to  perform  a  melancholy  duty  and  to  render  our  mournful  tribute  to  the  illus- 
trious dead. 

T\Tien  the  distressing  intelligence  was  flashed  along  the  magnetic  wire  on  the  after- 
noon of  Friday,  the  sixth  day  of  this  month,  that  the  President  of  the  United  States, 
while  holding  a  public  reception  in  the  city  of  Buiialo,  had  been  suddenly  struck  down 
by  the  cruel  blow  of  a  cowardly  assassin,  a  thrill  of  horror  was  everywhere  felt,  not 
only  in  our  own  land,  but  throughout  the  civilized  world. 

For  eight  weary  days  and  nights  the  hearts  of  all  the  American  people  were  anx- 
iously turned  toward  the  distinguished  sufferer  who  was  making  a  heroic  struggle  for 
life.  They  were  moved  by  contending  emotions  of  hope  and  of  fear.  They  fervently 
prayed  in  public  and  in  private  that  a  merciful  Providence  would  spare  the  valuable 
life  of  their  beloved  Chief  Magistrate,  and  restore  him  to  health  and  strength,  so  that 
he  might  continue  to  occupy  the  exalted  station  which  had  been  dignified  and  adorned 
by  his  commanding  abilities  and  his  manly  virtues. 

But,  alas,  their  worst  fears,  have  been  realized.  Vv'iliiam  ]\IcKinley  is  numbered 
among  the  dead.  The  places  that  knew  him  once  will  know  him  no  more  forever.  To- 
day the  voice  of  lamentation  is  heard  from  the  Atlantic  to  the  Pacific  and  from  far  off 
lands  beyond  the  seas.  His  countrymen  are  now  standing  with  heads  uncovered  and 
eyes  bedimmed  with  tears,  around  hii  .^-pen  grave  in  the  city  he  loved  so  well. 

It  is  not  for  me  to  dwell  upon  his  many  admirable  qualities  of  head  and  of  heart. 
As  Representative  in  Congress  and  President  he  was  able  and  patriotic.  As  a  friend  he 
was  faithful  and  kind.  As  a  Christian  he  was  consistent  and  conscientious.  As  a  son 
he  was  aft'ectionate  and  devoted.  As  a  husband  he  was  tender  and  true.  In  all  the  re- 
lations of  life,  public  and  private,  he  acted  well  his  part.  He  has  left  no  stain  upon  his 
escutcheon.    He  wore  the  white  flovrer  of  a  blameless  life. 

His  most  distinguishing  characteristic  as  a  party  leader  was  his  extraordinary  tac", 
a  quality  regarded  by  many  as  mare  desirable  than  genius  or  talent.  Amid  all  the 
temptations  and  vicissitudes  of  a  busy  public  life  he  never  turned  his  back  upon  the 
religion  he  professed,  and  was  never  ashamed  of  the  Gospel  of  Christ.  Xo  man  ever 
embraced  more  eagerly  an  opportunity  to  serve  a  friend.  When  his  aged  mother,  who 
had  done  so  much  in  the  days  of  his  childhood  to  mould  his  character  and  influence  his 
life,  wa5  suffering  upon  a  bed  of  sickness,  he  left  the  presidential  chair  and  hurried  as 
rapidly  as  possible  to  Canton,  tenderly  watched  at  her  bedside  for  eight  days  and  nights, 
and  finally  closed  her  eyes  in  death. 
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No  matter  how  pressing  and  important  his  public  duties  might  be  he  never  forgot 
or  neglected  his  duty  to  his  invalid  wife,  to  whom  he  was  bound  by  cords  stronger  than 
hooks  of  steel  and  to  whom  his  first  thoughts  instinctively  turned  in  the  moment  of  his 
imminent  peril  when  the  fatal  shot  was  fired.    But  he  is  no  more. 

No  more  shall  we  look  upon  his  kindly,  benignant  face.  No  more  shall  we  feel  the 
warm  cordial  grasp  of  his  hand.  No  more  shall  we  listen  to  the  sympathetic  tones  of 
his  attractive  voice: 

The  mighty  flood  that  rolls 

Its  torrents  to  the  main 
Can  ne'er  recall  its  waters  lost 

From  that  abyss  again; 

So  days  and  years  and  time 

Descending  down  to  night 
Can  thenceforth  never  more  return 

Back  to  the  sphere  of  light;  "  r 

And  man  when  in  the  grave 

Can  never  quit  its  gloom 
Until  the  eternal  morn  shall  wake 

The  silence  of  the  tomb.  :        '  " 

But  we  sorrow  not  as  those  without  hope.  On  the  contrary,  we  may  indulge  the 
most  comforting  assurance  that  his  immortal  spirit  is  now  happy  in  the  realms  of  the 
blest. 

We  are  told  that  in  the  supreme  moment  of  dissolution  he  was  heard  gently  whis- 
pering the  beautiful  lines  of  that  familiar  hymn: 

Nearer  My  God  to  Thee, 
Nearer  to  Thee. 

As  he  entered  the  valley  of  the  shadow  of  death,  in  bidding  farewell  to  grief-strickert 
relatives  and  friends,  who  surrounded  his  bedside,  his  last  spoken  words  were,  "It  is 
God's  way.  Let  His  will,  not  ours,  be  done."  What  a  striking  illustration  of  beautiful 
Christian  resignation  and  of  sublime  faith  in  a  blissful  immortality  beyond  the  grave. 
As  we  move  forward  in  the  discharge  of  the  manifold  duties  incumbent  upon  us,  let  us 
not  forget  the  instructive  lessons  to  be  drawn  from  the  afflictive  dispensation  that  has 
been  visited  upon  our  common  country. 

What  8.re  those  lessons?  In  the  first  place  there  seems  to  be  a  consensus  of  opin- 
ion that  all  the  powers  of  government,  both  State  and  national,  should  be  brought 
into  requisition  for  the  purpose  of  suppressing  the  hell-born  spirit  of  anarchy,  that 
seeks  to  accomplish  the  overthrow  of  all  organized  government.  There  is  no  room  for 
the  anarchist  in  this  land  of  liberty  regulated  by  law. 

Another  lesson  inculcated  is  that  it  i,s  the  touch  of  nature  that  makes  all  the  world 
kin.  ¥/e  have  not  only  received  the  most  tender  messages  of  sympathy  from  the  repre- 
sentatives of  all  the  civilized  governments  upon  earth,  but  in  our  own  land  the  asperi- 
ties  engendered  by  party  strife  and  sectional  differences  are  apparently  obliterated,  and 
all  the  American  people  seem  to  be  animated  by  the  same  aspirations  for  the  welfare 
of  our  common  country  and  the  same  determination  to  uphold  and  defend  the  supremacy 
of  law  and  of  order. 

Finally,  let  it  not  be  forgotten  that  the  universal  esteem  in  which  the  martyred 
President  was  held  by  his  admiring  countrymen  as  shown  by  the  extraordinary  demon- 
stration at  the  national  Capitol  and  the  spontaneous  outburst  of  feeling  from  one  end 
of  the  land  to  the  other,  was  due  to  his  high  personal  character  and  his  irreproachable 
private  life.  Let  our  young  men  especially,  lay  the  lesson  to  heart  that  if  they  would 
aspire  to  leadership  m  their  day  and  generation,  and  are  moved  by  an  honorable  ambi- 
tion to  occupy  high  political  station,  the  surest  passport  to  popular  favor  in  a  govern- 
ment like  ours  and  under  institutions  such  as  we  enjoy,  is  character. 

The  public  safety  and  the  national  honor  depend  upon  the  force  of  individual 
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character.  What  a  happy  day  it  will  be  in  this  cotmtry  Avlien  none  btit  men  of  character 
can  command  tlie  public  confidence  and  the  public  support,  Y>iien  every  position  of 
honor  and  of  trust  shall  be  filled  by  a  representative  man  of  incorruptible  integrity,  a 
man  who  would  feel  a  stain  like  a  wound  and  avoid  corruption  in  office  as  he  would 
shun  the  contact  of  death  itself. 

If  such  a  blessing  shall  be  vouchsafed  to  us  we  may  confidently  indulge  the  hope 
that  at  the  close  of  the  century  on  Avhich  vre  have  entered  the  American  people  may 
come  together  from  the  North  and  the  South,  from  the  East  and  from  the  West,  to 
mingle  their  congratulations,  to  raise  their  songs  of  triumph,  and  to  praise  God  from 
whom  all  blessings  flow  that  the  priceless  heritage  bequeathed  by  our  fathers  has  been 
I)reserved  to  them,  and  that  the  American  Reptiblic  still  lives. 

The  Chair  now  presents  the  Rev.  W.  V.  Ttidor,  D.  D.,  who  has  kindly  consented  to 
conduct  the  religious  exercises  on  this  occasion. 

Rev.  W.  V.  Tudor,  D.  D.,  of  Richmond,  delivered  the  following  prayer: 

Let  us  pray.  Oh  God,  in  Thy  hand  our  breath  is,  and  Thine  are  all  our  ways.  In 
harmony  with  the  last  utterance  of  Thy  servant  who  has  been  removed  from  his  earthly 
labors,  and  of  whom  we  affectionately  think  at  this  time,  we  acknowledge  Thy  rightful, 
righteous  and  eternal  sovereignty.  e  cannot  fail  to  adore  Thy  wisdom  and  goodness, 
oh  God,  when  we  observe  that  wherever  Thy  will  obtains,  as  in  the  movements  of  the 
planetary  bodies  and  the  whole  order  of  nature,  there  is  only  good;  and  the  cry  of  the 
watch  upon  the  decks  of  the  universe  is  ever,  "All  is  well,"  and  the  same  it  is  when  in 
the  mystery  of  Thy  Providence  there  is  apparent  destruction,  and  all  is  apparently  for 
the  worst,  as  the  death  of  the  seed  in  the  ground,  since  presently  there  is  the  shoot, 
the  stem,  the  blade,  and  the  full  corn  in  the  ear.  So  also  in  the  moral  mysteries  such, 
as  the  death  of  our  late  Chief  Magistrate,  while  overwhelmed  with  sorrow  we  must  still 
say,  "All  is  well  imder  Thy  sovereign  care." 

We  thank  Thee,  oh  God,  our  Father,  for  the  grace  which  enabled  the  great  man'& 
soul  to  report  with  his  last  breath,  "It  is  God's  way;  His  will  be  done,  not  ours."  We 
thank  Thee  that  Thou  didst  give  to  a  sinful  nation  for  its  ruler  a  man  who  could  be 
admired  and  honored  and  loved  for  his  cleanness  of  character,  his  purity  of  motive,  and 
the  generous  warmth  of  his  affections.  We  thank  Thee  that  in  his  unmurmuring  sub- 
mission to  his  end  we  may  see  illustrated  the  truth  of  Thy  word  to  the  believer,  "Death 
is  swallowed  up  in  victory." 

We  thank  Thee  for  the  fortitude  with  which  Thou  hast  reinforced  the  soul  of  the 
sensible  woman,  bereaved  of  one  of  the  best  of  husbands,  and  we  humbly  invoke  for  the 
nation's  widow  Thy  continued  succor  and  consolations. 

And  now,  in  this  the  hour  of  our  sorrow,  we  pray  for  Theodore  Roosevelt,  the  Presi- 
dent of  the  United  States,  that  his  life  may  be  precious  in  Thy  sight,  and  that  Thou  wilt 
guard  and  defend  him  more  effectually  than  detectives  and  secret-service  men  can  do. 
So  have  in  Thy  holy  keeping,  we  beseech  Thee,  Thy  servant,  the  Governor  of  our  Com- 
monvv^ealth,  Virginia. 

Oh  God,  we  pray  with  all  prayer  and  supplication,  stay  Thou  the  hand  of  blood; 
stay  Thou  the  arrows  of  anarchism  that  are  aimed  at  Governors  and  rulers  as  targets 
all' the  world  OA'er.  And  as  the  blessed  Saviour  upon  the  cross  didst  pray  for  Thine 
enemies,  saying  "Forgive  them.  Father,  for  they  knovv  not  what  they  do,"  we  are  sure 
that  Thou  wilt  commend  our  prayer  for  the  poor,  deluded  wretch  v\-hose  fatal  shot  has 
torn  our  chief  away  from  us,  that  while  he  shall  doubtless  find  no  place  for  repentance 
to  escape  the  extreme  penalty  of  human  law,  we  commend  him  to  and  invoke  upon  him 
from  Thee  Thy  most  gracious  pity. 

Oh  God,  bless  cur  cotmtry,  and  especially  at  this  hour  of  grief  and  horror  may  the^ 
people  universally  be  impressed  to  good  purpose  with  the  brevity  and  uncertainty  or 
life,  and  as  Thou  hast  taught  us  in  Thy  Word,  we  pray  put  us  in  fear,  oh  Lord,  that  the 
nations  may  know  themselves  to  be  btit  men. 

Blessed  be  the  God  and  Father  of  our  Lord  Jesus  Christ,  vrhich  according  to_  His 
abundant  mercy  hath  begotten  us  again  unto  a  lively  hope  by  the  resurrection  ot  jesus 
Christ  from  the  dead,  to  an  inheritance  incorruptible  and  undefiled,  and  that  fadeth  not 
away. 

Mav  these  precious  words  of  Thine  own  inspiration  cheer  as  well  the  hearts  and 
homes  of  many  suffering  and  sorrowing  ones,  who  participate  also  in  the  added  sorrow 
of  this  solemn  and  affecting  occasion.   For  Jesus"  sake. 


The  Lord's  Prayer 


was  chanted  by  a  quartette  choir  composed  of  Mrs.  .Jacob  Rem- 
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hardt,  Miss  Effie  Cofer,  Mr.  F.  W.  Cunningham,  and  Mr.  H.  T.  Cardoza;  Organist,  Prof. 
Jacob  Reinhardt. 

Rev.  Dr.  Tudor:  Amen. 

The  quartette  then  sang  the  hymn,  "Lead,  Kindly  Light." 

Rev.  Dr.  Tudor  read  a  Scripture  lesson,  selected  from  the  First  Epistle  of  Paul  to  the 
Corinthians,  fifteenth  chapter,  and  beginning  with  the  fifty-first  verse. 

Mr.  F.  W.  Cunningham  then  sang  the  hymn,  "Some  Time  We'll  Understand." 

Rev.  Dr.  Tudor:  Mr.  President,  Gentlemen  of  the  Convention,  Ladies  and  Gentle- 
men,— A  nation  mourns.  There  is  a  pall  over  the  land  from  lake  to  gulf,  from  sea  to  sea; 
the  flags  droop  at  half-mast;  the  deep-throated  gun  bellows  its  complaint;  the  bell-tongue 
is  so  heavy  with  grief  as  that  but  slowly  and  at  intervals  can  it  toll  forth  its  tale  of  woe; 
public  and  private  buildings,  marts  and  homes,  are  draped  in  mourning;  sweet  garlands 
of  salutation  fall  sadly  and  lie  crushed  and  bleeding  under  the  wheels  that  convey  only 
the  mortal  remains  of  him  they  would  decorate  and  crown;  the  pages  of  the  press  are  as 
though  written  with  pens  dipped  in  tears;  and  the  country  trembles  for  fear  and  horror 
of  a  secret  foe. 

As  to  the  character  of  the  man  whose  memory  we  honor  to-day,  the  late  President  of 
the  United  States,  permit  me  to  relate  a  minor  incident  of  his  administration  of  which  I 
was  cognizant.  A  prominent  man  in  his  own  city  and  whose  pastor  I  had  been,  became 
involved  with  the  port  or  customs  regulations  of  the  land.  There  was  a  streak  of  inno- 
cent verdancy  in  his  trustful  nature  that  sufficed  in  great  part  to  explain  the  transaction 
in  the  minds  of  those  who  knew  him  best,  and  his  character  was  not  the  least  impaired 
in  their  estimation.  But  there  was  trouble.  Something  must  be  done.  There  was  only 
one  man  who  could  come  to  the  rescue.  Who  has  influence  with  the  President?  Send  a 
bishop,  send  an  influential  Methodist  layman.  McKinley  is  a  Methodist.  But  the  feeling 
was,  and  the  significant  admission  was  also  and  very  clearly  delivered,  it  shall  be  of  no 
use  to  appeal  to  Mr.  McKinley  in  the  case  unless  you  can  show  him  that  his  desired  in- 
terposition is  right  and  not  in  contravention  of  the  law.  The  release  was  accomplished, 
and  we  may  be  sure  it  was  right.    Encomium  is  needless. 

Mr.  President  and  gentlemen  of  the  Convention,  ladies  and  gentlemen,  this  is  indeed 
the  age  of  progress,  and  like  all  of  the  greatest  of  the  world's  eras,  it  is  as  well  the  age  of 
martyrdom.  There  have  been  martyrs  recently  in  China;  not  a  few.  The  twentieth  cen- 
tury is  not  yet  a  year  old,  and  in  this  first  of  its  years  we  are  astounded  by  the  slaughter 
of  the  Innocent  just  as  the  infant  year  of  our  Christian  era  was  signalized  by  the  slaugh- 
ter of  the  Innocents,  and  by  a  hand,  then  as  now  and  now  as  then,  raised  against  right- 
eousness and  God. 

McKinley  stood  for  everything  opposed  to  anarchy,  to  nihilism,  to  unbelief,  and  to 
irreverence  for  God.  Perhaps  the  martyr  was  necessary.  Perhaps  the  blood  of  the  martyr 
may  nourish  the  seed-thought  of  conviction  in  the  minds,  far  too  many  of  our  American 
population,  that  are  utterly  godless  and  skeptical.  Sabbath-breaking  and  Bible-hating, 
that  not  only  are  there  powers  that  be,  to  which  they  agree,  but  also,  as  His  word  teaches, 
that  the  powers  that  be  are  ordained  of  God;  that  in  our  form  of  government  the  people 
are  as  well  subject  as  sovereign,  subject  to  the  Highest,  the  Most  High;  and  that  the  grand 
defense  at  last  against  the  most  threatening  speculative  peril  to  our  civilization — namely, 
atheistic  anarchism — is  not  to  be  found  so  much  in  the  laws  which  the  councils  may  be 
stimulated  to  enact  for  repression  of  the  evil,  but  in  the  prayer  fulfilled,  "Nearer,  My  God, 
to  Thee,  Nearer  to  Thee" — the  sovereign. 

"Some  Time  We'll  Understand."  We  may  not  now  be  able  to  comprehend  the  pur- 
pose ultimately  to  be  accomplished  by  the  martyrdom  of  William  McKinley,  the  noble  and 
universally  beloved  President  of  the  United  States.  But  neither  did  the  people  understand 
why  a  man  who  confessed  himself  to  be  in  bodily  presence  weak  and  contemptible,  a 
lowly  fellow,  gloried  in  His  record  "of  the  Jews  five  times  received  I  forty  stripes  save 
one.  Thrice  was  I  beaten  with  rods,  once  was  I  stoned.  *  *  *  perils  by  mine  own 
countrymen."  But  the  ages  since  have  understood  more  signally  than  ever  why  Paul  was 
the  martyr.    So  shall  we. 
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The  great  man  has  gone,  and  my  last  reflection  shall  be  that  in  the  last  sentence 
which  dropped  from  his  lips,  taken  down  carefully  by  the  attending  surgeon  at  his  side 
and  now  familiar  to  all,  grandly  quoted  by  the  President  of  the  Convention  in  his  most 
impressive  and  affecting  address,  we  see  and  recognize  plainly  the  truth  of  the  words, 
"Death  is  swallowed  up  in  victory,"  a  victory  more  brilliant  than  when  a  proud  nation 
during  his  administration  surrendered  to  the  armies  and  navies  of  which  the  President 
was  the  Commander-in-Chief. 

It  is  exceedingly  meet  that  this  Convention  of  the  assembled  wisdom  of  our  Com- 
monwealth should  suspend  its  labors  and  interpose  upon  its  record  this  "in  memoriam" 
occasion.  The  hearts  of  seventy  million  people  to-day  beat  as  one  heart.  Virginia  and 
Richmond  have  before  now  welcomed  the  distinguished  guest,  have  been  alert  to  do  him 
honor  and  to  give  him  a  reception  worthy  of  his  dignity  and  character,  have  entertained 
him  as  long  as  he  would  stay.  It  is  the  part  of  hospitality  as  well  to  speed  the  parting 
guest.  Therefore,  drying  our  tears,  for  we  have  work  to  do  dtiring  the  little  while  that  we 
remain  longer  here  on  earth,  we  maj^  say,  Go  to  thy  rest,  statesman,  patriot,  friend, 
President;  we  trusting  that  Thou  hast  received  the  guerdon  of  a  true  humanity  inscribed 
as  concerning  created  man  in  the  Psalm  to  God,  "Thou  hast  crowned  him  with  glory  and 
honor." 

Now,  will  the  entire  congregation  unite  in  singing,  by  request  of  the  choir,  and  with 
the  common  consent  of  all,  the  hymn  beginning  "Nearer,  My  God.  to  Thee,"  found  on  the 
leaflet  distributed  through  the  assembly? 

The  hymn.  "Nearer,  My  God,  to  Thee,"  was  sung,  all  present  standing. 

The  President:  The  Chair  now  presents  Hon.  J.  Hoge  Tyler,  Governor  of  the  Com- 
monwealth, who  will  speak  in  behalf  of  the  executive  department. 

Mr.  Tyler:  Mr.  President,  Gentlemen  of  the  Convention,  Ladies  and  Gentlemen, — 
President  McKinley  often  spoke  of  Virginia  as  the  mother  of  his  State,  and  as  the  bosom 
of  the  daughter  is  open  to  receive  his  body  to-day,  we  would  have  the  world  to  know  that 
Virginians  are  gathered  here  in  this  historic  hall  to  give  expression  to  their  sorrow  and 
to  do  honor  to  his  name. 

It  is  proper  that  this  Convention  of  representative  Virginians,  called  to  frame  an 
organic  law  for  the  Mother  of  States,  should  pause  in  its  labors,  and  inviting  the  assist- 
ance of  the  heads  of  the  State  government,  engage  in  solemn  memorial  service  while  the 
body  of  our  martyred  President  is  being  consigned  to  the  grave. 

I  desire  to  make  acknowledgment  of  the  privilege  accorded  me  as  the  Executive  of 
the  State  to  pay  humble  tribute  to  his  memory.  I  will  make  no  attempt  to  pass  eulogy  on 
his  life  or  character.  Others  better  fitted  will  recount  his  virtues  as  a  man,  as  a  states- 
man, and  as  an  American.  Nor  will  I  speak  of  the  personal  sadness  stirred  within  my 
breast.  He  was  my  friend  and  the  friend  of  my  people.  His  courtesy  and  kindness  and 
desire  to  help  Virginia  will  not  be  forgotten.  He  was  a  man  without  bitterness,  whose  life 
was  crowned  by  his  effort  to  abolish  sectional  lines  and  whose  death  cements  the  comple- 
tion of  his  cherished  work.  By  his  wise  and  statesman-like  policy  our  people  are  brought 
closer  together,  and  the  flag  of  otir  common  country  is  made  dearer  to  the  hearts  of  all. 

Rarely  has  a  country  been  called  to  motirn  the  loss  of  a  chieftain  so  well  beloved. 

His  life  was  gentle,  and  the  elements 

So  mix'd  in  him  that  Nature  might  stand  up 

And  say  to  all  the  world,  "This  was  a  man!" 

A  gallant  soldier,  he  was  magnanimotis  to  those  less  favored  by  fortune.  A  man, 
noble,  courteous,  and  brave.  A  husband,  gentle,  tender,  and  true.  A  Christian,  childlike 
and  devout,  and  even  in  the  gathering  shadows  of  death  his  faith  was  steadfast  and  knew 
no  wavering.  Cut  off  at  the  zenith  of  his  glory;  shot  down  while  the  approving  plaudits 
of  multitudes  were  ringing  in  his  ears,  he  had  no  words  save  those  of  acquiescence  in  the 
Divine  decree,  and  hushed  the  moans  of  anguish  in  the  prayer  of  "Not  my  will,  but  Thine 
be  done."  The  scenes  around  his  death  bed  are  ineffaceable.  Turning  a  longing  look  at 
the  trees  waving  around  his  window,  as  if  sighing  for  their  shade  once  more,  he  mur- 
mured, "Oh,  how  beautiful."  and  with  the  glorious  light  of  an  immortal  life  resplendent 
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on  his  brow,  he  said  to  her  to  whom  he  had  given  a  wealth  of  love  and  tenderness:  "It  is 
God's  way.  Good-bye,  Good-bye."  Immortal  words  that  will  resound  around  the  world 
and  echo  in  every  clime,  inspiring  Christian  hearts  to  perfect  faith.  Kis  life  was  the  life 
of  a  patriot,  his  death  was  the  death  of  a  saint. 

While  our  grief  is  made  more  poignant  when  we  recall  those  qualities  of  mind  and 
heart  with  which  William  McKinley  was  endowed,  and  remember  those  gentle  attributes 
which  ever  characterized  him,  there  is  something  more  than  a  personal  tribute  in  the^e 
widespread  manifestations  of  sorrow.  In  the  tears  of  the  people  are  the  seeds  of  the 
nation's  strength.  Behold,  what  hath  a  generation  wrought.  The  sable  drapery  hangs 
around  the  stately  columns  of  this  old  building  which  once  echoed  with  the  noise  of  war, 
now  hushed  in  sadness;  the  solemn  toll  of  the  bells  in  this  the  capital  city  of  the  Con- 
federacy— bells  that  once  sounded  battle  alarms  now  pealing  forth  their  notes  of  sorrow; 
the  once  angry  growl  of  the  cannon,  now  the  melancholy  moan  of  the  funeral  gun,  are 
alike  emblems  of  sorrow  for  a  fallen  chieftain,  and  tributes  to  the  enduring  strength  of 
the  Union. 

William  McKinley  was  the  agent  chosen  by  Providence  to  knit  up  the  few  strands  of 
strife  that  remained  from  that  great  struggle  in  which  he  had  borne  such  a  noble  part. 
How  well  he  discharged  his  duty,  and  how  fully  he  accomplished  his  v/ork,  is  evidenced 
by  the  people  of  every  section  clasping  hands  across  his  bier  and  mingling  their  tears 
around  his  tomb,  while  their  voices  join  in  requiems  at  his  grave. 

The  greatest  honor  paid  to  his  memory  is  in  the  bowed  heads  and  grief-stricken  hearts 
of  the  old  Confederates  assembled  here  amid  the  ruins  of  their  hopes,  while  with  un- 
feigned sorrow  they  mourn  the  loss  of  that  illustrious  man  who  was  President  of  all  the 
people.  Yes,  his  cherished  ambition  was  to  bring  the  people  of  every  section  into  closer 
fellowship  and  union,  and  with  generous  hand  he  reached  out  to  the  men  of  the  South 
and  made  them  feel  that  in  the  great  office  of  President  partisan  strife  was  forgotten. 
The  country  has  lost  a  beloved  President,  the  South  a  true  and  loyal  friend. 

The  President:  The  Chair  now  presents  the  Hon.  Richard  H.  Caldwell,  member  of 
the  Supreme  Court  of  Appeals  of  Virginia,  who  will  represent  the  judiciary  department. 

Mr.  Cardwell:  Mr.  President,  it  is  a  melancholy  satisfaction  to  participate  in  these 
exercises  giving  expression  to  the  sorrovv^  widespread  within  the  borders  of  our  Common- 
wealth because  of  the  dastardly  and  brutal  murder  of  our  honored  and  beloved  President. 
It  would,  hov/ever,  have  been  far  more  preferable  to  me  to  let  my  presence  alone  bear  tes- 
timony to  my  hearty  approval  of  this  gathering  of  our  people  and  of  the  tribute  we  pay 
to  the  memory  of  the  distinguished  subject  of  these  services.  My  only  regret  in  joining 
in  this  tribute  is  that  my  contribution  to  it  must  necessarily  be  so  unworthy  of  the  occa- 
sion and  of  him  to  whose  memory  it  is  offered. 

I  have  to  content  myself  as  the  representative  on  this  occasion  of  one  department  of 
cur  State  government  v/ith  expressing  in  a  few  sincere,  heartfelt  words  the  respect,  the 
esteem,  and  admiration  felt  by  our  people  for  Mr.  McKinley  while  living  and  the  profound 
grief  caused  by  his  untimely  death.  These  feelings,  I  am  sure,  are  not  confined  to  one 
section  or  to  one  party,  but  are  shared  by  all  classes,  wherever  honor,  integrity,  virtue,, 
and  piety  such  as  marked  the  character  of  the  illustrious  dead  are  respected  and  ven- 
erated. 

The  heavy  drapery  of  woe  darkens  to-day  alike  the  public  building,  the  stately  man- 
sion, and  the  doorv;ay  of  the  humble  home;  the  proud  colors  of  the  Union  have  dropped  at 
half-mast  throughout  the  United  States  and  in  all  civilized  lands  beneath  the  sun;  elo- 
quence in  the  forum  and  at  the  sacred  desk  will  pay  its  richest  tributes  to  his  exalted 
abilities  and  to  the  stainless  character  of  William  McKinley,  while  the  mighty  multitude 
of  mourners,  by  their  bowed  heads,  will  bear  witness  to  the  deep  love  and  grief  with 
which  he  will  be  lowered  into  his  last  earthly  abode. 

Bowing  in  humble  submission  to  this  afflicting  dispensation,  we  are  all  led  vividly  to 
reflect  that  "in  the  midst  of  life  we  are  in  death,"  and  to  v\^onder  at  the  inscrutable  de- 
crees of  Deity;  and  with  implicit  faith  in  their  wisdom  which  we  are  not  permitted  now 
to  see,  we  cherish  the  hope  that  to  the  great  and  good  chieftain  who  has  been  stricken 
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down  ill  the  midst  of  a  career  of  present  and  prospective  tisefiilness,  and  to  those  of  his 
countrymen  T>'ho  remain,  this  grievous  event  may  be  fraught  with  unseen  blessings. 

It  has  been  said  that  it  is  almost  impossible  to  estimate  the  value  to  mankind  of  a 
great  and  good  life.  Custom  and  experience  has  assigned  prices  to  most  of  the  treasures 
of  the  world,  but  no  effort  of  the  mind  has  been  able  to  measure  and  determine  the  worth 
of  a  great  character.  While  this,  Mr.  President,  is  an  accepted  truth,  the  good  results  of 
the  life  of  such  a  man  do  not  pass  away  with  him.  for  a  truly  great  and  good  man  never 
lives  in  vain  even  if  his  objects  and  aims  in  life  are  not  all  accomplished  and  he  be 
stricken  down  when,  from  a  human  standpoint,  he  is  more  needed  by  his  countrymen  than 
ever  before. 

That  our  martyred  President  was  truly  a  great  man  is  established  by  the  fact  that 
his  administration  of  the  office  of  Chief  Magistrate  of  the  greatest  government  on  earth 
for  more  than  four  years  has  proved  him  worthy  to  rule  over  his  people  and  whose  con- 
fidence, love  and  esteem  he  won  at  the  start  and  would  have  retained  to  the  end  of  his 
official  life  had  he  been  spared  from  the  assaults  of  the  enemies  of  civilized  governmenr, 
which  should  have  no  place  within  our  borders. 

That  he  was  a  truly  good  man  is  equally  well  established.  From  the  beginning  of 
his  public  life  to  its  end,  success  attended  him.  It  mattered  not  in  what  situation  he 
was  placed,  he  met  its  requirements  with  ability,  with  dignity,  with  courage,  and  with 
cleaii-heart<5d  and  clean-handed  integrity.  He  ascended  the  temple  of  fame  step  by  step 
to  its  very  summit,  yet  there  was  not  one  blot,  or  stain,  or  shadow  upon  his  robes.  Noth- 
ing but  great  intellectual  a])ility,  high  moral  excellence,  invariable  devotion  to  duty 
and  unwavering  faith  in  the  rectitude  of  his  purposes  could  have  achieved  and  main- 
tained such  results.  He  bore  open  and  public  testimony  on  all  proper  occasions  to  his 
reliance  upon  the  teachings  of  Christianity  for  the  advancement  of  civilization  and  for 
the  happiness  of  mankind.  In  his  private  life  he  exemplified  the  beautiful  virtues  of  his 
religion.  The  qualities  and  traits  of  his  character  will  be  an  interesting  and  instructive 
study  to  the  young  statesmen  of  our  country 

The  people  of  our  Southland,  without  regard  to  political  party  affiliations,  appreciate 
in  the  highest  degree  his  patriotic  and  effective  efforts  to  obliterate  whatever  there  was 
left  of  old  prejudices  betw'een  the  sections,  and  without  appreciating  unduly  less  the 
efforts  of  others  in  that  direction  will  hold  to  the  opinion  that  he  did  more  to  bring  about 
kindly  feeling  between  all  sections  and  to  make  permanent  our  peace,  than  any  other 
one  man  who  has  been  in  public  life  since  the  peace  and  harmony  of  the  Union  was  dis- 
rupted over  forty  years  ago." 

In  the  open  grave  that  will  receive  to-day  all  that  is  mortal  of  William  McKinley, 
the  tears  of  the  people  of  ail  sections  of  our  country  will  mingle  and  with  hearts  throb- 
bing in  sorrow  that  he  is  no  more  the  true  and  loyal  citizen  of  all  classes  and  localities 
will  thank  God  for  his  life  and  character,  and  as  long  as  American  history  treasures  up 
pure  lives  and  faithful  public  services;  as  long  as  public  and  pri^'ate  virtue,  stainless 
and  without  blemish,  is  revered,  so  long  will  his  name  be  cherished  by  the  American 
people  as  an  example  worthy  of  the  highest  emulation. 

The  President:  The  Chair  novr  introduces  Hon.  Henry  T.  Wickham,  president  pro 
tempore  of  the  Senate  of  Alrginia,  who  will  represent  the  legislative  department  on  this 
occasion. 

Mr.  Wickham:  Gentlemen  of  the  Convention,  Ladies  and  Gentlemen,  if,  as  we  fondly 
hope  it  is,  permitted  to  the  spirits  of  the  blest  to  know  the  result  of  the  good  they  do 
while  on  earth,  I  feel  sure  I  may,  without  offending  any  canon  of  good  taste  on  such  an 
occasion  as  this,  point  out  some  features  in  the  life  and  death  of  William  McKinley 
which  have  rendered  him  more  potent  for  good  than  any  man  who  has  adorned  public 
life  in  America  in  recent  years. 

Could  his  spirit  advise  us  now,  I  am  sure  he  would  wish  us  to  derive  good  even 
from  the  great  sorrow  into  which  our  entire  people  is  plunged.  And  the  best  way  to 
secure  this  benefit,  and  thus  pay  that  tribute  which  would  be  the  most  grateful  and 
pleasing  to  him.  is  for  us  to  draw  that  lesson  from  his  life  and  death  that  he  would  wish, 
and  to  profit  by  it.    What  is  that  lesson? 
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I  have  been  asked  to  speak  here  on  behalf  of  the  General  Assembly  of  Virginia,  but 
the  answer  to  that  question  involves  the  hope  of  mankind.  The  governments  of  earth 
are  but  instruments  subordinate  to  the  Christian  religion  whereby  the  hope  of  mankind 
may  be  attained. 

The  Legislature  of  Virginia,  in  the  presence  of  death,  resolves  itself  back  into  its  in- 
dividual membership  in  the  brotherhood  of  mankind;  and  each  member  feeling  the  deep- 
est veneration  for  the  memory  of  William  McKinley  must  answer  that  question  as  best 
he  can.  Speaking,  therefore,  for  myself  in  that  capacity,  the  answer  I  would  give  is, 
"Let  me  live  the  life  of  the  righteous,  and  may  my  last  end  be  like  his."  It  is  given  to 
but  few  to  attain  the  high  position  achieved  by  William  McKinley  while  in  life,  but  it  is 
within  the  power  of  the  humblest  man  to  say,  "See  how  a  Christian  can  die." 

Recall  for  a  moment  the  final  scenes  of  the  great  of  the  earth  who  have  preceded 
the  President.  Take  the  long  line  of  Presidents,  all  of  whom,  save  one,  have  passed 
through  the  valley  of  the  shadow  of  death.  Call  back  to  memory  the  final  parting  of  the 
rulers  of  nations  and  the  chiefs  of  governments  from  the  scene  of  their  power,  their 
hope,  and  their  fears,  and  what  is  more  and  most  of  all,  of  their  affections.  History 
does  not  record  any  sublimer  words  than  "It  is  God's  way.    His  will,  not  ours,  be  done." 

Many  rulers  of  earth  have  gone  before  him;  many  have  awakened  feelings  of  the 
deepest  grief  and  sentiments  of  the  profoundest  affection;  many  have  aroused  lasting 
feelings  of  admiration  for  their  courage  and  veneration  for  their  character;  but  of  none 
of  these  have  I  ever  heard  or  read  where  these  feelings  of  grief,  affection,  admiration 
and  veneration  were  more  profoundly  stirred;  and  yet  blended  with  all  these,  the  light 
of  faith  shines  forth  as  rays  from  the  star  of  hope  to  guide  men  to  that  haven  where  we 
Co  believe  his  spirit  rests. 

I  shall  not  attempt  any  extended  review  of  the  life  of  our  lamented  President;  for 
he  was  our  President.  The  President  of  a  united  country,  he  knew  no  section;  and 
under  his  wise  and  splendid  administration  the  men  of  the  South  rallied  to  the  ensign 
of  the  Government  with  a  patriotic  ardour  unsurpassed  in  any  other  portion  of  our 
great  country.  Why  did  they  do  this?  Because  they  knew  and  trusted  him.  And  they 
trusted  him  because  throughout  a  life  passed  in  the  rays  cast  by  the  great  searchlight 
of  publicity  he  had  done  no  Ptct,  either  in  a  private  or  a  public  station,  that  misbecame 
a  man;  because  no  speech,  nay,  not  a  single  word,  of  his  was  ever  uttered  save  what 
became  a  noble  heart. 

He  had  no  enemy  deserving  the  name  of  man.  His  life  was  spent  in  rivalries,  but 
he  aroused  in  the  hearts  of  his  opponents  only  the  admiration  and  true  joy  of  the  real 
warrior.  In  him  there  was  no  bitterness  and  no  rancor,  "but  ever  in  his  right  hand  he 
carried  gentle  peace  to  silence  envious  tongues."  V/hen  the  tidings  came  to  his  great 
rival,  the  great  leader  from  the  West  who  tv/ice  competed  with  him  for  the  Presidency, 
he  gave  way  to  the  feelings  which  overpowered  him;  he  could  not  restrain  his  tears, 
and  hastened  to  pay  a  lofty  and  becoming  tribute  to  the  virtues  of  the  man  and  the 
character  of  the  ruler. 

And  to-day  all  true  men  of  all  parties  unite  in  these  services  throughout  the  length 
and  breadth  of  this  mighty  country,  which  is  our  inheritance  forever,  with  a  spontaneity 
and  a  depth  of  feeling  which  proves  that  all  of  us  are  bowed  by  sentiments  of  personal 
sorrow  and  personal  loss. 

I  trust  it  may  not  be  deemed  invidious  should  I  say  that,  while  our  entire  country  is 
plunged  in  sorrov/,  yet  here  in  the  South  that  feeling  seems  most  notable.  It  is  because 
we  felt  him  to  be  our  friend,  as  true  to  us  as  he  would  be  to  any  other  portion  of  the 
land,  and  that  he  was  laboring  to  the  end  that  all  men  might  be  even  as  he  was  in  that 
regard.  May  the  spirit  of  McKinley  animate  all  true  men,  and  may  his  exam.ple  bring 
to  a  united  country  the  blessings  he  so  earnestly  strove  to  bestow. 

It  has  sometimes  been  said  by  those  who  doubt  the  purposes  and  plans  of  the  all- 
wise  Creator,  that  mankind  has  gone  backward  and  that  the  race  has  deteriorated;  that 
the  present  age  is  one  of  scepticism  and  degeneration;  and  that  the  future  will  develop 
a  world  that,  having  culminated  in  all  that  is  good  and  great,  will  by  degrees  decline 
until  the  civilization  of  Christianity  reverts  to  the  mysticism  of  the  East.    These  men 
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hold  that  the  spirit  of  individualism  has  met  the  povrers  of  collectiveism,  and  has  been 
overcome;  that  the  battle  of  the  future  is  between  the  extremes  of  collectiveism  and 
that  whichever  side  may  triumph,  the  power  of  the  collective  mass  will  forever  dominate 
and  crush  the  liberties  of  the  people. 

The  example  set  by  the  life  and  death  of  William  McKinley  will  comfort  and  sus- 
tain those  of  us  who  maintain  that  the  footsteps  of  mankind  are  still  upon  those  palace 
stairs  which  slope  forever  upward,  through  all  time  to  come,  from  earth  to  those  bright 
halls  where  a  crown  of  glory  awaits  alike  the  lowest  as  the  highest  of  those  who  can 
say  with  William  McKinley,  "Thy  will,  not  ours,  be  done."  The  race  has  not  deterior- 
ated.   God  does  not  mean  that  it  shall. 

Who  of  human  beings  has  been  purer  in  his  domestic  life  than  our  dead  President? 
Who  has  been  more  intellectual?  Who  has  been  kinder  or  more  gentle  to  all  men?  Who 
has  achieved  a  higher  position  among  his  fellows?  Who  has  faced  death  more  calmly? 
Who  better  lived  up  to  the  teaching  of  the  Saviour  of  mankind,  striving  to  follow  his  ex- 
ample even  in  the  hour  of  the  bitterness  of  death  and  the  prayer,  "Father  forgive  them, 
they  know  not  what  they  do."'  Why,  in  all  the  mortal  anguish  that  seized  him,  not  one 
word  of  bitterness  passed  his  lips,  even  toward  the  wretch  that  took  his  life. 

His  first  thought  was  for  his  wife — his  devoted  wife,  whose  tender  tribute  of  affec- 
tion given  so  artlessly  at  New  Orleans,  touched  the  hearts  of  the  people,  and  gave  them 
a  glimpse  of  the  happiness,  the  perfect  and  unbroken  happiness,  in  which  their  married 
life  was  passed.  She  said  that  Mr.  McKinley  would  at  the  end  of  his  term  come  home 
to  live  and  would  belong  to  her;  that  now  she  had  to  share  him  with  his  country,  but 
then  she  could  have  him  to  herself.  His  first  thought  was  of  her:  "Cortelyou,  don't 
let  her  know,"  were  the  first  words  that  passed  his  lips  after  receiving  his  death  blow. 

The  next  thought  that  came  was  when  his  assailant  was  seized  by  the  infuriated 
crowd,  "Don't  let  any  one  hurt  him,"  said  the  President.  Then  this  patient,  unselfish 
gentleman,  that  his  fond  wife  described  him,  expressed  his  sorrow  that  he  had  been  the 
cause  of  bringing  trouble  on  the  wonderful  exposition  that  the  people  of  the  beautiful 
city  of  Buffalo  were  so  deeply  interested  in. 

And  when  the  final  farewell  was  spoken  to  the  dear  one,  Vv^ho  from  youth  had 
shared  his  joy  and  his  sorrow,  holding  her  hand  in  his,  he  thought  he  could  best  com- 
fort her  by  his  own  true  faith,  and  he  uttered  those  sublime  words  which  will  make  him 
immortal,  here  and  hereafter,  "It  is  God's  way.  His  will,  not  ours,  be  done."  No;  the 
race  had  not  deteriorated,  and  as  God  lives  he  does  not  mean  it  to.  "The  evil  that  men. 
do  lives  after  them;  the  good  is  oft  interred  with  their  bones." 

But  I  do  believe  that  the  all-Avise  Providence  will  permit  the  memory  of  William 
McKinley  to  be  crowned  on  earth  by  the  blessing  of  the  people  of  his  own  beloved 
country  for  the  example  he  has  set  them  in  his  life  and  in  his  death.  In  very  truth 
they  will  say  of  him  that  he  truly  

In  a  generous,  honest  thought 
And  common  good  to  all 

Strove  for  his  country's  weal — 
His  life  was  gentle,  and  the  elements 
So  mix'd  in  him  that  Nature  might  stand  up 
And  say  to  all  the  world,  "This  was  a  man!" 

It  is  very  right,  meet,  and  our  bounden  duty  to  assemble  under  the  circumstances 
which  surround  us  to  set  forth,  so  that  they  may  be  known  to  all  men,  the  feelings  which 
animate  us.  The  hearts  of  seventy-five  million  Christian  people  are  drawn  very  close 
together  now.  The  President  wished  and  labored  that  the  hearts  of  the  people  might 
be  united.  He  little  thought — no  one  ever  thought — that  God  would  select  this  way  to 
accomplish  the  desired  end.  But  the  blood  of  the  President  may  cement  the  Union.  God 
grant  that  it  may.  To  this  extent,  at  least,  I  feel  that  I  voice  the  sentiments  of  the 
General  Assembly  of  Virginia. 

Mr.  Mcllwaine:  Mr.  President  and  Gentlemen  of  the  Convention, — ladies  and  gen- 
tlemen, I  remember  distinctly  that  when  1  v>-as  quite  a  youth,  I  heard  in  my  native  city 
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of  Petersburg,  on  the  occasion  of  the  death  of  a  distinguished  and  highly  honored  citizen 
of  the  United  States,  a  thrilling  discourse  by  an  eloquent  minister  of  the  Gospel,  based 
on  the  text,  "Cease  ye  from  man,  whose  breath  is  in  his  nostrils,  for  wherein  is  he  to 
be  accounted  of." 

A  world-renowned  preacher,  when  called  to  declare  the  will  of  God  to  man  before 
the  court  of  France,  as  he  rose  in  the  pulpit  of  Notre  Dame  and  looked  around  on  royalty 
in  all  its  blazonry  and  splendor,  and  the  nobility  of  the  kingdom,  its  lords  and  ladies, 
and  pomp  and  circumstance  stretched  out  before  him  in  glory  and  magnificence,  paused 
and  seemed  lost  in  contemplation,  and  then  began  a  discouse  which  has  survived  the 
lapse  of  time  with  the  impressive  words,  "There  is  nothing  great,  but  God;  there  is 
nothing  terrible,  but  judgment." 

As  we  are  gathered  here  to-day  at  a  time  when  men  are  usually  engaged  in  secular 
w^ork;  as  this  Convention  has  interrupted  its  ordinary  course  of  proceedings  and  by 
resolution  is  assembled  for  religious  worship;  as  throughout  our  common  country  our 
fellow-citizens  have  forsaken  their  accustomed  avocations  and  betaken  themselves  to 
the  house  of  God  in  recognition  of  a  common  sorrow  and  in  obeisance  to  the  Lord  of 
Lords  and  the  King  of  Kings,  it  behooves  us  to  bow  humbly  and  reverently  before  His 
throne  and  acknowledge  Him  Lord  of  All. 

Perhaps,  never  in  the  history  of  mankind  has  there  been  more  heartfelt  and  uni- 
versal grief  than  during  the  past  days,  preceding  and  following  the  death  of  the  honored 
and  beloved  Chief  Magistrate  of  the  Republic.  All  parties,  all  creeds,  all  peoples 
throughout  Christendom;  the  potentates  of  earth  in  common  with  those  who  fill  humble 
positions  in  society;  all,  with  the  exception  of  a  few  enemies  of  mankind,  sit  together 
imder  the  shadow  of  a  common  grief  and  cry  out  to  God  for  help. 

To  me,  this  fact  has  great  significance.  Not  only  does  it  bear  witness  impressively, 
as  nothing  else  could  do,  to  the  noble  character  and  exalted  worth  and  illustrious  ser- 
vice of  our  lamented  dead,  but  over  and  above  and  beyond  this,  it  implies  that  deep 
down  in  the  constitution  of  the  human  soul  there  are  noble  and  generous  instincts  that 
on  occasion  rise  superior  to  minor  differences  of  opinion,  break  asunder  the  shackles  of 
sect  and  party,  and  assert  the  existence  within  us,  amid  all  the  weakness  and  sinfulness 
of  our  nature,  of  the  Divine  spark  of  justice  and  truth  and  right  which  has  not  been 
wholly  extinguished. 

We  learn  from  classic  history  that  the  people  of  Rome  were  wrought  up  to  the 
point  of  frenzied  enthusiasm  when  an  impassioned  orator  stood  before  them  and  cried 
out  in  their  hearing,  "Homo  sum;  humani  nihil  a  me  alienum  puto"  (("I  am  a  man  and 
I  deem  nothing  pertaining  to  man  foreign  to  me");  and  so  to-day  we  find  ourselves  in 
common  with  out  fellow-citizens  throughout  this  broad  land  and  our  fellow-men  through- 
out the  world,  laying  our  tribute  of  reverential  homage  on  the  bier  of  our  departed  chief- 
tain, acknowledging  his  virtues  and  holding  him  up  as  an  example  of  all  that  is  good 
and  great  in  American  citizenship  and  in  human  nature. 

Gentlemen  of  the  Convention,  this  is  well,  but  it  is  not  all,  and  does  not  express  the 
full  significance  of  this  occasion.  If  assembled  here  we  content  ourselves  with  magni- 
fying the  dead,  however  justly  and  truthfully,  and  fail  to  gather  lessons  of  wisdom  and 
grace  from  his  life  of  consecration  and  his  death  of  faith  and  hope,  we  have  missed  the 
crowning  lesson  of  the  sad  event  which  has  brought  us  together  and  are  engaged  in  a 
heathen,  rather  than  a  Christian  service. 

There  are,  gentlemen  of  the  Convention,  some  trite  and  commonplace  instructions 
to  be  drawn  from  the  momentous  crisis  through  which  we  are  passing,  and  the  cir- 
cumstances which  have  brought  it  about,  which  I  should  fail  in  duty  did  I  omit  to  call 
to  your  attention  and  the  neglect  of  which  would  leave  you  without  the  benefit  which 
ought  to  be  derived  from  this  solemn  service.  It  is  true  that  these  lessons  are  not  in- 
frequently impressed  in  our  experience  of  life  from  other  sources,  but  seldom,  perhaps, 
so  forcefully  and  imperiously  as  at  present.  We  do  well,  therefore,  to  consider  care- 
fully and  lay  to  heart  to-day  the  warnings,  the  admonitions,  the  instructions  which  are 
tided  in  upon  us  this  sad  hour. 
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Bear  with  me,  Mr.  Presidenc  and  gemlemen,  as  I  stand  here  not  merely  as  one  of 
your  numljer.  permitted  to  voice  your  feelings  on  this  great  occasion,  but  also  as  a  minis- 
ter of  Christ,  -u-hose  duty  it  is  to  speak  the  truth  in  His  name,  to  draw  from  the  Providen- 
tial dispensation  which  rests  upon  us.  and  present,  as  best  I  can,  some  simple  lessons  in 
simple  language  for  our  common  instruction  and  use.  Ah,  it  will  be  a  sad  thing  if  a  sin- 
gle one  of  us  passes  through  these  scenes  untaught  and  unblessed.  Let  us.  then,  one  and 
all.  give  solemn  heed  to  the  voice  of  God  as  He  speaks  to  us  to-day  and.  having  heard,  let 
us  determine  that  by  His  gracious  help,  we  will  live  up  to  the  teachings  He  gives. 

Perhaps  the  most  obvious  and  universally  accepted  lesson  which  has  been  borne  in 
on  our  minds  by  the  sad  series  of  events  through  which  we  have  passed  is  one  that  has 
already  been  alluded  to.  the  uncertainty  of  life — a  lesson  learned,  indeed,  from  many 
other  sources,  but,  alas  I  how  sadly  neglected.  We  know  that  man  is  born  to  die.  T\'e 
know  that  death  may  meet  us  anywhere  and  at  any  time,  and  yet  how  prone  we  are  to 
put  the  thought  away  from  us  and  to  go  heedlessly  on  in  reckless  indifference  to  the 
future.  Men  deem  all  men  mortal  but  themselves.  To-day  God  speaks  to  us  with  a  voice 
loud  as  the  thunder  of  the  skies  and  impressive  as  the  grave  and  eternity,  and  says;  "Go 
to  now.  ye  that  say.  to-day  or  to-mori^ow  we  will  go  into  such  a  city,  and  continue  there  a 
year,  and  buy  and  sell,  and  get  gain;  whereas  ye  know  not  what  shall  be  on  the  morrow. 
For  what  is  your  life?  It  is  even  a  vapour,  that  appeareth  for  a  little  time  and  then  van- 
isheth  avv-ay.  For  that  ye  otight  to  say.  If  the  Lord  will,  we  shall  live,  and  do  this  or 
that."  Otir  beloved  chieftain,  who  a  few  days  ago  was  in  the  fullness  of  manly  vigor, 
with  the  prospect  of  prolonged  and  honored  usefulness,  now  lies  in  the  cold  embrace  of 
death,  and  from  his  voiceless  tenement  of  clay  comes  the  message.  "Prepare  to  meet  thy 
God."    "Let  every  day  be  spent  in  His  fear  and  His  service."' 

Another  lesson  which  comes  to  us  to-day  from  the  life  and  death  of  our  lamented 
President  is  that  we  ought  to  cultivate  and  cherish  a  spirit  of  broad  charity  and  human- 
ity, of  kindness  and  forbearance  towards  our  fellow-men.  a  disposition  to  accord  to  our 
fellow-citizens  of  every  degree  what  rightfully  belongs  to  them,  while  at  the  same  time  we 
strenuously  assert  and  maintain  our  own  rights,  inherited  and  justly  acciuired.  If  there 
is  an  instruction  which  comes  to  tis  from  the  life  and  death  of  "Vi'iHiam  McKinley.  the 
honest  man.  the  exalted  patriot,  the  illustrious  chieftain,  it  is  this. 

It  is  not  contended  that  at  the  beginning  or  dtiring  the  earlier  part  of  his  political 
career  he  had  reached  this  high  altitude.  Exalted  character  is  not  the  creation  of  a  day, 
nor  is  it  produced  by  leaps  and  bounds,  but  it  is  of  gradual  formation  under  the  inspira- 
tion of  noble  principles  and  high  ideals.  It  presupposes  and  involves  manful  struggle, 
thoughtful  effort,  voluntary  self-sacrifice,  large-heartedness  and  absolute  truthfulness. 
You  cannot  have  character  v\-ithout  that.  Its  acqtiisition  is  slow  and  gradual,  and  after 
conquest  upon  conquest  only  is  finally  complete,  and  when  complete  its  possessor  stands 
before  the  world  the  noblest  work  of  God.  the  ideal  of  humanity,  the  only  perfect  exem- 
plar of  which  is  otir  Lord  Jesus  Christ,  the  Son  of  Marj-,  the  Son  of  God.  And  perhaps  at 
the  time  of  his  death  he  whom  we  honor  to-day  had  approached  as  near  this  point  as  any 
living  man. 

It  is  told  of  Alexander  the  Great  that  when  he  was  about  to  enter  on  the  conquest  of 
the  East,  the  philosopher,  Aristotle,  the  instructor  of  his  youth,  made  bold  to  advise  him 
to  crush  out  the  alien  nations  that  lay  in  his  path,  but  to  treat  with  leniency  the  Greek 
peoples  with  whom  he  shotild  meet,  to  which  the  Conqtieror.  vuser  than  his  teacher,  made 
the  noble  response:  "It  is  not  my  mission  to  crush  and  to  destroy,  but  to  tmite  and 
reconcile  the  nations  of  the  earth." 

Such  seems  to  have  been  the  spirit  of  our  departed  hero  in  private  life  and  in  the 
administration  of  the  affairs  of  his  country,  and  tinder  this  patriotic  and  Christian  policy 
he  did  much  to  bring  all  parts  of  our  hitherto  disunited  country  to  the  indulgence  of 
mutual  respect  and  into  bonds  of  cordial  fraternity. 

Shall  his  generous  example  be  lost?  Shall  we  not  cherish  and  honor  it.  and  in  our 
private  and  public  relations  endeavor  to  come  up  to  this  high  ideal?  It  was  the  great 
Justinian  who  gave  to  the  world  the  following  definition  of  justice:  Ju.stitia  est  co/istans 
31— Const.  Debs. 


482 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


et  perpetua  voluntas  cuique  swum  tribuencU  ("Justice  is  the  constant  and  perpetual  good- 
will to  give  to  every  man  what  belongs  to  him").  Hundreds  of  years  before  Justinian, 
an  inspired  prophet,  speaking  in  the  name  of  God,  had  said:  "He  hath  shewed  thee,  O 
man,  what  is  good:  and  what  doth  the  Lord  require  of  thee  but  to  do  .iustly  and  to  love 
mercy  and  to  walk  humbly  with  thy  God?"  Thus  we  have  this  day  brought  to  our  ears 
and  impressed  on  our  hearts  the  same  important  lesson  from  four  very  diverse  sources; 
from  the  life  and  death  of  one  of  the  noblest  of  Americans;  from  the  gracious  though 
ephemeral  outburst  of  the  conciueror  of  the  world;  from  the  pen  of  a  renowned  Roman 
jurist,  and  from  the  everlasting  Word  of  the  everlasting  God.  Oh,  let  not  the  appeal  be 
without  effect  on  your  hearts  and  lives. 

The  only  other  lesson  which  I  shall  venture  to  bring  to  your  attention  is  found  in  the 
answer  to  the  inquiry,  What  was  the  basic  principle  on  which  as  a  foundation  of  ada.mant 
the  reverent  and  upright  character  of  William  McKinley  rested?  What  is  the  adequate 
explanation  of  his  inflexible  justice,  his  broad-minded  charity,  his  undeviating  adherence 
to  what  he  thought  right,  his  pure-heartedness  and  devout  patriotism?  What  was  it  that 
made  him  the  man  that  he  was,  that  in  life  won  for  him  the  affectionate  regard  and  confi- 
dence of  those  who  knew  him,  and  that  at  his  death  sent  coursing  throughout  our  great 
republic  and  all  around  the  world,  along  with  the  thrill  of  horror  at  the  dastardly  act 
which  laid  him  low,  an  unbroken  wave  of  deepest  distress,  which  filled  all  hearts  with 
sadness  and  all  eyes  with  tears?  Has  such  a  spectacle  ever  been  beheld  before  in  the  his- 
tory of  the  world?   Explain  it!    Make  reply  to  your  own  souls! 

To  me  the  answer  is  evident.  I  have  not  far  to  go  to  find  a  satisfying  explanation  of 
what  he  was  while  living  and  of  what  he  is  to  his  countrymen  and  mankind,  now  that  he 
is  dead,  "He  that  dwelleth  in  the  secret  place  of  the  Most  High  shall  abide  under  the 
shadow  of  the  Almighty."  He  drew  the  inspiration  of  his  life  from  converse  with  the 
throne  of  Heaven.  He  was  an  avowed  and  honest  believer  in  the  Lord  Jesus  Christ.  He 
accepted  the  Scriptures  of  the  Old  and  New  Testaments  as  the  guide  of  his  life.  Their 
doctrines  were  the  sheet  anchor  of  his  soul;  their  commandments  were  a  lamp  to  his  feet. 
He  could  say  with  the  Psalmist,  "The  Lord  is  my  light  and  my  salvation;  whom  shall  I 
fear?  The  Lord  is  the  strength  of  my  life;  of  whom  shall  I  be  afraid?"  The  teachings 
and  example  of  Jesus  were  the  rule  of  his  conduct,  and  walking  in  the  ways  of  truth  and 
holiness,  he  went  by  degrees  from  strength  to  strength,  growing  in  grace  and  in  the 
knowledge  of  his  God  and  Saviour;  and  in  the  practice  of  what  he  saw  to  be  true  and 
right  and  good  h^  became  the  man  that  he  was,  the  ruler  that  he  was,  the  saint  that  he  is. 

But  he  has  gone  from  us.  While  we  are  engaged  in  this  service  the  last  sad  tribute 
of  respect  is  being  paid  to  his  mortal  remains  as  they  are  being  consigned  to  the  tomb 
by  his  kinspeople  and  friends.  "Earth  to  earth,  dust  to  dust,  ashes  to  ashes."  But,  Oh, 
what  a  precious  thought  that  "to  be  absent  from  the  body  is  to  be  present  with  the 
Lord";  for  says  the  seer,  "And  I  heard  a  voice  from  Heaven  saying  unto  me,  write.  Blessed 
are  the  dead  which  die  in  the  Lord  from  henceforth;  yea,  saith  the  spirit,  that  they  may 
rest  from  their  labors  and  their  works. do  follow  them." 

Mr.  President  and  gentlemen  of  the  Convention,  in  bringing  these  desultory  remarks 
to  a  close,  how  can  I  better  repay  the  genial  kindness  that  I  have  received  at  your  hands 
since  we  have  been  assembled  here  than  by  indulging  and  expressing  the  fervent  wish 
and  hope  that  every  one  of  us  may  possess  like  precious  faith  with  William  McKinley, 
and  that  by  the  aid  of  Heavenly  grace  we  may  be  enabled  to  fill  the  several  spheres  of 
activity  allotted  to  us  so  wisely  and  well,  that  when  the  summons  comes  to  join  the  ranks 
of  the  innumerable  departed  each  shall  enjoy  the  confidence  and  regard  of  his  fellow-men 
and  hear  the  welcome  plaudit:    "Well  done,  good  and  faithful  servant." 

Mr.  Ingram:  Mr.  President,  Members  of  the  Convention,  Ladies  and  Gentlemen, — 
This  is  a  time  so  freighted  with  sorrow  and  sadness  to  the  American  people  that  the  lips 
fail  to  express  the  depth  of  the  nation's  sympathy.  Never  before  in  the  history  of  this 
republic  has  there  been  greater  grief  at  the  death  of  any  man.  It  is  not  confined  to  sec- 
tions. The  tears  of  a  sorrowing  public  have  blotted  out  all  imaginary  lines  that  are  sup- 
posed to  divide  this  people.  The  voice  of  the  South  unites  in  lamentations  with  that  of 
the  North,  the  East  and  the  West,  and  the  mourners  throng  all  the  streets  of  every  city, 
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town,  and  hamlet  of  the  American  States.  It  is  not  confined  to  this  country  alone.  The 
waters  of  the  Atlantic,  as  wide  and  majestic  as  they  are,  the  deep  and  broad  waters  of  the 
Pacific,  neither  are  impassable  to  this  mild  and  gentle  sympathy.  It  is  universal.  Crowned 
head  and  peasant  shed  alike  the  pitying  tear. 

The  same  wire  that  carried  to  our  government  at  Washington  the  condolence  of 
England's  great  King,  of  Germany's  Emperor,  and  of  the  other  monarchs  and  rulers  of 
Europe,  brought  the  message  that  the  head  of  the  holy  Roman  Catholic  Church,  the  aged 
Pope,  was  bowed  down  with  grief  at  the  death  of  our  beloved  President.  It  is  not  con- 
fined to  sect  or  creed.  Wherever  there  is  sense  there  is  shame  at  the  assassin's  foul  deed; 
and  wherever  there  is  a  human  heart  there  is  human  sorrow.  The  songs  of  all  the  people- 
everywhere,  in  every  land  and  in  every  clime,  are  attuned  to  funeral  dolours  rather  than 
to  bridal  carols. 

Man's  inhumanity  to  man 

Makes  countless  thousands  mourn. 

The  public  life  and  public  utterances  of  Mr.  McKinley  are  a  part  of  the  nation's  his- 
tory. With  his  views  on  great  political  qtiestions  we  did  not  always  agree,  hut  with  one 
accord  his  personal  life  and  character  endeared  him  to  us  all.  He  was  a  friend  of  the 
South,  and  displayed  towards  our  section  a  love  and  a  desire  to  see  us  again  occupy  the 
proud  position  in  governmental  affairs  which  it  had  been  the  privilege  of  the  South  to 
enjoy  from  the  earliest  days  of  the  republic  to  the  time  of  Civil  War.  For  this  we  of  the 
South  can  never  forget  him. 

During  his  life  as  the  Chief  Magistrate  of  our  common  and,  by  his  kind  oflices,  I  hope, 
reunited  country,  he — 

Hath  borne  his  faculties  so  meek,  hath  been 
So  clear  in  his  great  offices  that  his  virtues 
AA'ill  plead  like  angels,  trumpet-tongued,  against 
The  deep  damnation  of  his  taking-off; 
And  pity,  like  a  naked  new-born  babe. 
Striding  the  blast,  or  heaven's  cherubim,  horsed 
ITpon  the  sightless  couriers  of  the  air. 
Shall  blow  the  horrid  deed  in  every  eye. 
That  tears  shall  drown  the  wind. 

His  administration  has  been  in  one  particular  the  most  marked  from  Washington's 
time  to  the  present.  Foreign  territory  has  been  acquired  by  conquest  in  the  Orient,  and 
the  American  armies  have  forced  their  way  to  the  very  portals  of  China's  distant  capital. 
The  cruel  hands  of  Spanish  tyranny  have  been  made  to  let  go  their  hold  on  the  throat  of 
the  Queen  of  the  Antilles,  and  Cuba  is  free,  certainly  from  ftirther  ptmishment  from  the 
avarice  and  cruelties  of  Spain. 

These  are  some  of  the  things  that  will  connect  his  name  and  fame  for  all  time  to 
come  with  the  destinies  of  the  American  republic.  It  is  not  for  us  to  discuss  the  wisdom 
or  unwisdom  of  these  policies.    It  is  neither  the  time  nor  the  place  for  stich  discussion. 

In  the  character  of  a  private  gentleman  no  man  of  his  time  was  more  admired  by 
those  who  knew  him  than  Mr.  ^McKinley.  All  who  have  ever  seen  him  concur  in  hearing 
testimony  to  the  charms  of  his  manner  and  the  courtly  grace  of  his  deportment.  This  was 
not  the  result  of  an  artificial  polish;  his  politeness  flowed  naturally  from  a  kind,  true 
heart,  'Tn  his  right  hand  he  ever  carried  gentle  peace  to  silence  envious  tongues."  The- 
language  used  with  respect  to  the  life  and  death  of  another  of  our  Presidents,  killed  under 
very  similar  circumstances,  is  peculiar  appropriate: 

Great  in  life,  he  was  surpassingly  great  in  death.  For  no  cause,  in  the  very  frenzy 
of  wantonness  and  wickedness,  by  the  red  hand  of  murder;  he  was  thrust  from  the  full 
tide  of  this  vrorld's  interest,  from  its  hopes,  its  aspirations,  its  victories,  Into  the  visible 
presence  of  Death,  and  he  did  not  quail.  A\Tiat  blight  and  ruin  met  his  anguished  eyes, 
whose  lips  may  tell;  what  brilliant,  broken  plans,  what  baffled,  high  ambition;  what 
sundering  of  strong,  warm,  manhood's  friendships;  what  bitter  rending  of  sweet  house- 
hold ties.  Behind  him  a  proud,  expectant  nation,  a  great  host  of  sustaining  friends,  a 
cherished  and  happ3"  though  frail   and   delicate  wife,  the   dearer  to  him  because  of 
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her  weakness.  Before  him  desolation  and  great  darkness,  and  the  soul  was  not 
shaken.  His  countrymen  were  thrilled  with  instant,  profound  and  universal  sympathy. 
Masterful  in  his  mortal  weakness,  he  became  the  center  of  a  nation's  love  enshrined  in 
the  prayers  of  the  world.  But  all  the  love  and  all  the  sympathy  could  not  share  with 
him  his  suffering.  He  trod  the  wine-press  alone.  With  unfaltering  front  he  faced  death; 
with  unfailing  tenderness  he  took  leave  of  life.  Above  the  demoniac  hiss  of  the  assas- 
sii\'s  bullet  he  heard  the  voice  of  God.  With  simple  resignation  he  bowed  to  the  divine 
decree. 

And  as  his  great  soul  took  its  heavenly  flight  it  was  to  the  music  of  his  own  voice  as 
"he  chanted  and  murmured  the  words  of  that  beautiful  hymn,  "Nearer,  My  God,  to  Thee." 

Let  us  believe  that  his  dying  eyes  read  a  mystic  meaning  which  only  the  rapt  and 
parting  soul  may  know.  Let  us  believe  that  in  the  silence  of  the  receding  world  he  heard 
the  great  waves  breaking  on  a  farther  shore  and  felt  already  upon  his  wasted  brow  the 
breath  of  the  eternal  morning. 

Mr.  Thomas  L.  Moore:  Mr.  President,  we  are  assembled  to-day  in  the  shadow  of  a 
great  national  sorrow.  Bowed  with  grief,  Columbia  is  kneeling  by  the  bier  of  her  beloved 
and  distinguished  dead.  The  hand  of  the  assassin  has  done  its  work  too  well,  and  all  that 
is  mortal  of  William  McKinley  lies  cold  and  stark  in  the  embrace  of  death. 

At  a  moment  like  this  we  can  but  reflect  upon  the  virtues  of  the  departed  and  wonder 
why  an  unknowable  Providence  has  visited  upon  us  what  seems  to  be  a  great  national 
calamity. 

I  feel  that  any  oral  expression  will  but  feebly  portray  the  great  loss  we  sustain  and 
grief  we  feel.  The  silent  evidences  of  these  are  plainly  visible  on  every  hand  in  this  his- 
toric city  and  in  every  hamlet  and  home  in  the  land.  They  speak  more  eloquently  and 
touchingly  than  pen  or  tongue. 

It  was  but  yesterday  he  stood  among  us,  our  trusted  chieftain,  a  sturdy  giant  and 
leader  of  men,  holding  firmly  in  his  grasp  the  affairs  of  our  nation,  honored  and  loved  by 
his  people  because  of  his  goodness  and  greatness. 

If  exemplary  life  and  unselfish  service  to  his  fellow-man  could  have  given  to  any  one 
immunity  from  the  assassin's  hand  that  man  would  have  been  Mr.  McKinley.  His  whole 
life  was  an  open  book  to  the  world,  with  never  a  blot  to  mar  a  single  page. 

He  was  of  a  generation  now  fast  passing  away,  yet  the  high  noon  of  his  distinguished 
public  career  shone  brightly  about  us  to  the  tragic  moment  of  his  death.  He  lived 
through  that  troublous  period  in  which  our  fair  land  was  deluged  by  the  blood  of  many 
■of  her  noblest  sons,  and  it  was  his  lot  to  take  part  in  the  stirring  events  of  that  time;  but 
when  he  sheathed  his  sword  at  the  end  of  that  memorable  struggle  there  was  no  man  who 
tried  harder  or  did  more  to  unite  the  contending  sections  of  our  country  than  did  he. 
None  welcomed  more  heartily  the  white-winged  angel  of  peace,  and  no  man  did  more  to 
repair  the  ravages  wrought  by  war. 

The  restoration  he  strove  for  was  of  a  two-fold  character.  He  sought  to  repair  the 
material  losses  we  had  sustained,  but  most  of  all  his  life  work  was  devoted  to  a  restora- 
'tion  of  good  feeling  and  good  fellowship  betwixt  those  who  wore  the  blue  and  those 
who  wore  the  gray.  It  was  his  great  desire  that  there  should  be  no  North  and  no  South 
In  national  sentiment,  and  that  the  spirit  of  animosity  that  at  one  time  existed  as  the 
natural  concomitant  of  contending  factions  and  the  din  and  clash  of  arms,  should  be 
forever  

In  the  deep  bosom  of  the  ocean  buried. 

On  one  occasion  he  expressed  the  beautiful  thought  that  when  he  should  be  buried, 
lie  hoped  the  last  vestige  of  sectional  animosity  should  have  been  buried  before  him. 

We  are  taught  that  an  All-Wise  Providence  suffers  all  things  to  be  that  good  may 
result.  While  this  is  a  strange  philosophy  and  hard  to  understand,  yet  there  may  be 
truth  in  it,  and  while  we  are  bowed  down  to-day  under  our  great  bereavement  I  believe 
it  will  have  the  effect  of  bringing  all  our  people  more  closely  together.  I  think  it  will 
he  the  means  of  causing  us  to  here  and  now  dedicate  our  lives  anew  to  the  perpetuation 
of  those  broad  principles  of  republican  government  that  we  hope  to  transmit  unsullied 
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to  posterity.  I  believe  that  we  will  rise  from  our  grief  to-day  with  a  greater  determina- 
tion to  defend  and  perpetuate  our  republican  institutions. 

Mr.  McKinley's  life  was  a  shining  example  to  which  we  may  safely  point  the  youth 
of  the  land.   It  was  a  life  we  should  be  proud  to  emulate. 

As  a  soldier  he  responded  promptly  to  the  call  to  arms  in  defense  of  the  flag;  and 
as  a  citizen  and  statesman  his  fair  escutcheon  is  without  spot  or  blemish. 

When  we  come  to  speak  of  him  as  a  faithful  and  devoted  husband,  we  know  that 
the  ground  whereon  we  tread  is  sacred.  His  devotion  to  mother,  wife  and  home  are 
but  to  be  mentioned  to  inspire  all  lovers  at  home-making  with  that  tender  inspiration 
without  which  home  would  be  but  an  empty  name. 

During  his  whole  life  he  was  a  faithful  and  devoted  Christian.  His  was  a  religion 
he  carried  with  him  in  all  the  walks  of  life,  on  the  field  of  battle,  in  the  affairs  of  State; 
and  when  the  icy  fingers  of  death  were  upon  him  he  found  comfort  and '  consolation  in 
it,  and  exclaimed,  "It  is  His  will,  not  ours,  that  will  be  done." 

Mr.  President,  long  will  live  the  name  of  William  McKinley.  It  is  to-day  enshrined 
in  the  hearts  of  his  countrymen;  it  will  be  inscribed  on  marble  slab  and  towering  monu- 
ment, and  it  will  adorn  the  fairest  pages  of  history. 

We  can  but  say: 

Farewell  to  thee  or  to  that  part  which  dies; 

But  to  thy  name  and  bright,  imperishable  fame, 
W^e  cannot  say  farewell.    Within  our  hearts  there  lies 

A  memory  of  thy  glorious  deeds  and  name 
AATiich  alone  with  death  can  die." 

ADDRESS  OF  DELEGATE  ROBERT  W.  BLAIR. 

Mr.  Blair:  Mr.  President,  we  are  assembled  to-day  in  this  historic  hall  of  legisla- 
tion to  give  expression  to  our  bereavement  over  what  we  believe  to  be  an  irreparable 
loss.  The  President  is  dead.  A  mantle  of  gloom  has  fallen  over  our  happy  nation,  and 
to-day  from  the  placid  waters  of  the  Pacific  to  the  rock-ribbed  coast  of  the  East, 
America  mourns  for  her  favored  son  and  "refuses  to  be  comforted."  Removed  by  the 
cowardly  hand  of  an  assassin  from  a  participation  with  his  fellow  countrymen  in  a 
grand  industrial  exposition,  he  was  prostrated  on  a  bed  of  agony  and  pain,  where  for 
days  with  superhuman  determination  he  struggled  for  life  until  realizing  the  hopeless- 
ness of  the  combat  he  succumbed  to  the  inevitable,  and  folding  the  draperies  of  his 
couch  about  him,  he  resigned  his  spirit  to  God  and  exclaimed  "Thy  will  be  done."  Dur- 
ing the  silent  watches  of  the  night  the  dark  angel  who  had  paused  for  a  moment  ere 
he  shook  the  death  dew  from  his  wings,  severed  the  golden  cord  and  the  soul  took  its 
flight  through  the  portals  of  that  heavenly  realm  where  the  weary  are  at  rest  and  per- 
fect peace  is  found. 

William  McKinley  was  a  true  American.  His  patriotism  was  of  that  character  not 
bounded  by  State  lines,  but  it  comprehended  the  interests  of  the  entire  country.  With 
him  there  was  no  North,  no  .South,  no  East,  no  West,  but  in  every  section  he  beheld  a 
people  united  by  ties  of  blood  and  drawn  together  by  community  of  interest,  and  the 
main  object  of  his  life's  work  was  to  cement  that  relationship  and  to  perfect  that  glori- 
ous union.  He  possessed  that  patriotic  devotion  Avhich  saw  in  his  country's  flag  a  sym- 
bol of  order  and  unity,  and  in  his  country's  civil  glory,  his  highest  hope  and  inspiration. 
His  was  a  nature  that  loved  the  people,  for  he  was  one  of  them.  He  was  a  man  whom 
the  people  loved,  for  they  knew  his  highest  ambition  was  their  common  good.  He  loved 
liberty  and  freedom  for  himself  and  for  all  men  as  well,  and  during  his  administration, 
as  Commander-in-Chief,  of  the  army,  he  was  instrumental  in  removing  the  shackles  of 
tyranny  and  despotism  from  thousands  of  earth's  downtrodden  and  oppressed. 

Although  devoted  to  party  organization,  he  never  surrendered  or  sacrificed  to  par- 
tisan advantage  any  real  or  substantive  right,  which  belonged  alike  to  all.  He  served 
his  country  with  fidelity  and  honor.  No  taint  ever  attached  to  his  name  while  living, 
and  no  stain  can  ever  disfigure  the  bright  escutcheon  of  his  memory,  now  that  he  has 
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gone.  The  statesman  whose  private  life  presents  a  stainless  record,  while  the  mirror  of 
his  public  career  reflects  only  the  images  of  truth,  virtue  and  patriotism,  can  never  be 
forgotten. 

The  loss  of  such  a  President  at  any  time  must  be  severely  felt,  but  just  at  the 
present,  when  he  was  in  the  midst  of  questions  of  international  import,  the  loss  is  more 
sensible  and  intense.  Truly  our  political  system  is  characterized  by  its  susceptibility 
to  popular  caprice  and  providential  vicissitude.  To-day  our  ship  of  State  may  be 
guided  by  certain  helmsmen,  to-morrow  she  may  be  manned  by  a  different  crew.  His 
desire  was  to  serve  out  his  second  term  and  then  to  retire  to  private  life,  but  an  all- 
wise  Providence  had  decreed  otherwise. 

As  recently,  I  gazed  with  emotion  on  the  mortal  remains  of  the  dead  President,  the 
lines  of  an  anonymous  author  recurred  forcibly  to  my  mind: 

The  air  is  thick  with  death;  his  flying  shafts  strike  down  to-day  the  bravest  in  the 
land,  nor  can  long  withstand  the  statesman  manned  against  him  or  the  warrior  mailed; 
but* why  should  he  hasten  on  to  strike  one  down,  just  in  the  zenith  of  his  strength  and 
glory  of  renown. 

The  nation  has  lost  a  President;  the  South  has  lost  a  friend.  But  the  grim  reaper 
is  no  respecter  of  persons.  The  lawmaker  is  not  beyond  his  mandate;  the  low  and  the 
high  are  alike  subject  to  his  will.  The  mortal  frame  dissolves  and  commingles  with 
mother  earth;  dust  returns  to  dust.  This,  however,  is  the  limit.  Npble  deeds,  kind 
words  and  generous  impulses  strike  responsive  chords  and  are  re-echoed  and  reproduced 
in  other  sympathetic  souls. 

Would  that  God  might  create  for  our  guidance  other  men  of  the  same  exalted  type 
of  American  manhood,  tribunes  of  the  people,  fearless  and  peerless  examples  of  states- 
manship and  patriotism  so  worthy  of  our  emulation. 

Columbia  will  keep  vigil  over  her  hallowed  dead,  and  Liberty  will  stand  guard 
above  his  tomb. 

How  sleep  the  brave  who  sink  to  rest 
By  all  their  country's  wishes  bless'd! 
When  spring  with  dewy  fingers  cold 
Returns  to  deck  their  hallowed  mould, 
She  there  shall  dress  a  sweeter  sod 
Than  fancy's  feet  have  ever  trod. 
By  fairy  hands  their  knell  is  rung; 
By  forms  unseen  their  dirge  is  sung; 
There  Honor  comes,  a  pilgrim  gray. 
To  bless  the  turf  that  wraps  their  clay; 
And  Freedom  shall  awhile  repair, 
To  dwell  a  weeping  hermit  there. 

Rome  has  her  arch  to  Titus,  her  triumphal  column  to  Trajan;  the  grave  of  Agamem- 
non has  been  found  and  marked  with  enduring  granite;  but  no  adamantine  rock  will  be 
necessary  to  perpetuate  the  name  of  William  McKinley.  History,  with  an  impartial 
hand,  will  inscribe  it  high  up  in  Fame's  fair  temple,  and  a  devoted  people  will  keep  green 
his  memory  with  love. 

To-day,  amid  the  tears  of  a  sorrowing  people,  he  will  be  laid  to  rest  in  the  beautiful 
western  city  he  loved  so  well.  There  the  songs  of  the  birds  in  the  foliage  and  the  mur- 
mur of  the  breezes  across  the  rolling  plain  will  sound  his  requiem  until  the  archangel 
with  one  blast  from  his  clarion  trumpet  shall  summon  the  nations  before  the  bar  of 
God,  where  He  will  judge  the  quick  and  the  dead,  and  the  reward  of  William  McKinley 
will  be,  "Well  done,  thou  good  and  faithful  servant,  enter  thou  into  the  joys  of  Thy 
Father's  house." 

Mr.  W.  A.  Anderson:  Mr.  President,  as  never  before  in  the  lifetime  of  living  men, 
the  hearts  of  the  American  people  throb  in  unison  to-day.  In  the  presence  of  a  common 
calamity  and  a  common  grief,  the  strife  of  party,  and  the  clamor  of  faction  are  stilled, 
and  to-day  the  people  of  all  the  States  and  all  the  Territories  of  the  Republic,  in  bowed 
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spirit,  gather  around  the  modest  home  in  Canton,  where  lies,  surrounded  by  the  scenes 
and  the  people  he  loved  so  well,  all  that  is  mortal  of  him,  who  is  now  immortal. 

Tlie  differences  of  party  faiths,  and  the  antagonisms  of  divergent  public  policies 
are  forgotten.  What  is  most  vividly  remembered  now,  are  the  gracious  courtesy,  the 
gentle  consideration  for  others,  however  lowly,  the  worthy  ambition  to  serve  nobly  the 
people  of  his  whole  country,  and  to  make  them  one  in  sympathy  and  aspiration.  And  by 
us  of  Virginia  and  the  once  Confederate  South  are  most  tenderly  and  gratefully  recalled 
his  magnanimity  towards  the  survivors  ot  the  Confederate  armies — the  generous  tribute 
of  a  great  heart  to  the  heroism  of  those  who  were  once  his  courageous  foes  upon  the 
fields  of  war,  but  later  and  henceforth,  and  forever,  friends  and  compatriots  in  the  ways 
and  works  of  peace,  and  in  high  endeavor  to  advance  the  welfare,  the  honor,  the  glory 
of  a  common  country. 

Nor  can  we  be  unmindful  of  the  gentle  and  devoted  wife,  the  sharer  of  his  labors, 
his  sorrows,  and  his  joys,  his  honors  and  his  triumphs,  who  now  with  crushed  and 
bruised  heart,  is  tasting  of  the  very  bitterness  of  death,  beside  the  bier  of  him  who  was 
to  her  all  that  God-created  love  and  homage  could  make  a  noble  man  to  a  true  and  noble 
and  loving  woman.  To  her,  in  her  unutterable  grief,  the  sympathy  of  the  manhood  and 
the  womanhood  of  her  country  goes  out  to-day  in  unmeasured  tenderness. 

Nor  can  we  ever  cease  to  remember  and  admire  the  sweetness  of  the  home  life,  the 

purity  and  worth  of  the  private  life,  and  most  beautiftil  of  all  the  chivalric  devotion 

and  imclianging  love,  which  adorned  his  married  life,  from  the  day  of  his  marriage  to 

the  very  last  moment  of  his  conscious  gaze  into  the  countenance  which  to  him  was 

dearer  than  his  life,  when  his  disenthralled  spirit  taking  its  last  farewell  of  earth  was 

about,  as  we  trust  and  believe,  to  enter  the  home  provided  "for  just  men  made  perfect." 
*     *     *     *     *  . 

And  now  up  there  somewhere  he 'understands. 
And  reads  the  meaning  of  our  tears. 

The  calamity  which  has  thus  befallen  the  country,  imparts  a  lesson  which  it  would 
behoove  us  to  heed.  The  mad  and  wicked  blow  which  deprived  the  Republic  of  its 
Chief,  was  the  expression  of  a  spirit  of  lawlessness,  of  contempt  for  the  teachings  of 
good  men.  of  a  spirit  of  unbelief  in  the  ideals  of  goodness  and  right,  which  are  incul- 
cated by  our  holy  religion,  and  of  disregard  for  and  hostility  to  the  teachings  of  all  true 
religion  which,  unless  checked  in  its  baneful  career,  may  become  a  power  for  evil  which 
will  bring  trouble  to  our  land. 

It  is  the  supreme  duty  of  our  statesmen  and  lawmakers  to  take  measures  to  remedy, 
as  far  as  possible,  conditions  which  make  such  hideous  and  morbid  manifestations  of 
la^Tiessness,  possible  in  a  land,  whose  people  deseiwe  and  should  enjoy  the  blessings  of 
peace,  and  the  glorious  freedom  of  liberty  regtilated  by  law. 

Nor  can  we,  Mr.  President,  in  this  trying  hour,  forget  him  who  by  this  sad  bereave- 
ment has  suddenly  placed  upon  him  the  great  duties  and  responsibilities  of  the  highest 
trust  that  could  be  devolved  upon  a  citizen.  He  will  enter  tipon  the  discharge  of  his 
high  duties  with  the  confidence  and  good  will  of  the  American  people. 

May  God  give  him  strength  and  wisdom  to  meet  the  requirements  of  his  great  office 
justly,  ably,  nobly  and  patriotically,  as  the  Chief  Magistrate  of  all  the  people  of  all  the 
States  of  this  great  Union  of  States. 

The  President;  The  solemn  exercises  of  this  hour  as  arranged  by  the  Committee, 
are  now  brought  to  a  close,  and  the  Reverend  Doctor  Dunaway  will  pronounce  the  bene- 
diction. 

The  benediction  was  pronounced  by  the  Rev.  W.  F.  Dunaway,  D.  D.,  delegate  from 
Lancaster. 

The  Convention  thereupon  (at  1  o'clock  and  40  minutes  P.  M.)  while  the  quartette 
•choir  sang  "My  Country,  'Tis  of  Thee,"  adjourned  until  to-morrow,  Friday.  September 
20,  1901,  at  12  o'clock  M.  .  , 
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FRIDAY,  September  20,  1801. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  the  Rev.  W.  F.  Dunaway,  D.  D. 

Resolutions  were  offered  by  Mr.  Pedigo  on  the  Executive  Department  and  by  Mr. 
Wysor  on  the  Elective  Franchise. 

On  motion  of  Mr.  R.  Walton  Moore,  the  Convention  resolved  itself  into  a  Committee 
of  the  Whole  upon  the  report  of  the  Committee  on  the  Legislative  Department.  Mr. 
Walker  in  the  chair. 

The  Chairman:  The  Committee  of  the  Whole  has  before  it  for  further  consideration 
the  report  of  the  Committee  on  the  Legislative  Department,  section  2  being  under  con- 
sideration, and  the  pending  question  is  on  the  amendment  proposed  by  the  gentleman  from 
Frederick  (Mr.  Harrison)  as  a  substitute  for  section  2. 

Mr.  Harrison:  Mr.  Chairman,  the  gentleman  from  Fairfax  (Mr.  Moore)  on  Wednes- 
day, in  the  course  of  his  argument,  challenged  any  member  of  this  body  to  show  what  the 
Legislature  had  done  at  its  last  session  that  might  have  demanded  immediate  action.  I 
do  not  intend  to  inflict  upon  this  Committee  any  speech,  but  I  have  taken  the  pains  to  go 
through  those  acts  and  to  some  extent  find  out  what  measures  of  public  interest  were 
enacted  by  that  Legislature. 

The  first  was  an  act  in  regard  to  inspecting  fertilizers,  and  a  tax  was  imposed  upon 
fertilizers  in  order  to  sustain  the  Agricultural  Department  of  this  State.  By  that  tax  some 
thirty  thousand  dollars  or  thirty-five  thousand  dollars  a  year  is  raised,  by  which  the 
Agricultural  Department  of  the  State  is  mainly  supported.  It  was  an  act  directly  in  the 
interests  of  the  farmers  of  the  State.  It  has  worked  successfully,  and  I  believe  is  ap- 
proved by  both  the  agricultural  people  and  by  the  dealers  in  fertilizers,  because  it  secures 
a  purer  fertilizer  and  it  secures  ample  means  to  support  the  Agricultural  Department. 

The  next  act  of  any  particular  moment  was  a  modification  of  the  operation  of  what 
was  known  as  the  land  grabbers'  act.  Modifications  of  that  act  were  made  so  that  the 
poor  people  of  this  Commonwealth  might  not  be  robbed  of  their  homesteads  under  what 
was  known  as  the  land  grabbers'  act,  and  which  operated  very  harshly  against  them. 

Another  act  of  great  importance  was  the  act  permitting  a  suit  on  lost  instruments. 
Heretofore  those  suits  had  to  be  brought  at  great  expense  and  to  be  brought  in  a  court  of 
equity.  Under  an  amendment  of  the  law  by  the  last  Legislature  it  was  provided  that 
those  suits  might  be  brought  at  common  law  and  a  bond  filed  to  protect  the  defendants  in 
the  case. 

Now,  the  next  important  act  was  the  right  to  put  an  adverse  party  upon  the  witness 
stand  and  subject  him  to  cross-examination. 

The  next  act  was  a  tax  on  notarial  seals,  and  that  produces  to  this  State  some  ten  or 
twelve  thousand  dollars  a  year,  where  before  the  returns  from  the  tax  on  notarial  seals 
was  a  mere  pittance. 

Mr.  Flood:    In  two  years  it  makes  $25,000. 

Mr.  Harrison:  In  two  years  it  would  be  $25,000.  The  money  alone  derived  from  the 
tax  on  notarial  seals  would  have  paid  the  cost  of  the  Legislature. 

The  charter  fees  was  another  act  They  were  raised.  They  produced  a  revenue  to  the 
State  amply  sufficient  to  pay  for  the  calling  of  the  Legislature. 

Another  act  of  great  importance,  and  one  that  I  believe  is  heartily  approved  by  the 
people  of  the  State,  is  the  act  providing  separate  coaches  for  black  and  white  people.  It 
has  worked  successfully.  That  is  one  of  the  acts  passed  at  that  session  of  the  Legisla- 
ture. I  do  not  think  the  gentleman  from  Fairfax  will  claim  that  that  act  of  itself  was 
not  of  sufficient  importance  to  have  had  a  session  of  the  Legislature  to  pass  it. 

Another  act  of  considerable  importance  was  that  granting  conditional  pardons.  Now 
the  Governor  can  grant  a  pardon  to  a  criminal  on  condition  that  he  will  behave  himself 
or  keep  the  peace,  say  within  a  specified  period. 

Another  act  was  the  establishment  of  the  negro  reformatory.  We  all  know  how  im- 
portant those  acts  are. 
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There  was  a  statute  passed  for  the  benefit  of  their  employees,  making  it  absolute  neg- 
ligence on  the  part  of  railroad  companies  in  this  State  to  have  overhead  bridges  without 
certain  signals.  It  vas  passed  to  change  a  ruling  which  the  Cotirt  of  Appeals  had  made 
in  a  case  which  I  myself  had_  tried  in  Page  cotmty.  A  man  had  been  severely  injured  by 
reason  of  the  fact  that  a  railroad  company  had  not  put  up  certain  signals  to  warn  him 
that  the  train  was  approaching  a  overhead  bridge,  and  the  Court  of  Appeals  decided  that, 
because  he  was  an  employee  of  the  road  and  had  once  or  twice  traveled  over  the  road,  he 
should  be  held  to  knowledge  of  the  fact  that  such  overhead  bridge  existed.  Therefore, 
when  the  jury  had  allowed  him  some  eight  or  ten  thousand  dollars,  the  Court  of  Appeals 
set  aside  the  verdict  and  held  that  he  could  not  recover.  That  act  was  passed  in  order  to 
protect  a  large  number  of  employees  of  railroad  companies  in  this  State,  and  ii  makes  it 
absolute  negligence  on  the  part  of  the  roads  not  to  provide  signals  for  overhead  bridges. 

Then  there  was  a  tax  put  on  express  and  telephone  companies,  by  which  something 
like  SlG.OOi^i  has  been  realized  by  the  State  each  year,  a  sum  sufficient  to  have  paid  the 
expenses  of  holding  that  Legislature. 

Then  the  salaries  of  State  officials  were  made  liable  to  garnishment,  just  as  the  sala- 
ries of  city  officials  were  made  liable  to  garnishment,  and  their  creditors  were  permitted 
to  get  their  money  out  of  the  salaries  which  the  State  owed  stich  officers. 

In  regard  to  insurance  companies,  a  very  important  act  was  passed  in  respect  to 
statements  in  an  insurance  policy,  which  the  courts  have  always  held  were  warranties, 
and  that,  any  failure,  the  slightest  failure,  would  defeat  the  insurance.  The  act  of  the 
Legislature  changed  it  and  made  it  simply  a  matter  of  representation,  so  that  the  only 
damage  which  the  insurance  companies  cotild  claim  against  a  man  whom  they  instired 
was  the  damage  that  they  had  sustained  by  reason  of  his  misrepresentation,  and  not  that 
his  policy  should  be  wholly  voided. 

Then  the  whole  law  as  to  married  women's  rights  to  property  was  changed.  Under 
the  acts  prior  to  the  last  Legislature  there  was  great  confusion  as  to  what  were  the  rights 
of  married  women  in  their  property.  But  tmder  the  act  of  the  last  Legislature  every  ves- 
tige of  confusion  was  removed  and  married  women  are  now  entitled  to  hold  their  property 
as  If  they  were  unmarried.    Everybody  recognizes  the  importance  of  that  act. 

Then  there  was  a  limit  put  upon  the  amount  which  Commonwealth's  attorneys  were 
entitled  to  draw  from  the  State.  Theretofore  every  Commonwealth's  attorney  had  a  right 
to  dravc  a  fee  for  every  case  he  tried,  ten  dollars  for  a  felony  and  five  dollars  for  a  convic- 
tion on  misdemeanors.  There  was  great  temptation  to  many  Commonwealth's  attorneys 
of  this  State  to  bring  prosecutions  in  order  to  enable  them  to  get  the  fees.  A  limit  was 
put  upon  that,  and  in  that  way  thousands  of  dollars  have  been  saved  to  the  State. 

I  will  call  the  attention  of  the  gentleman  to  the  fact  that  in  1S95  the  criminal  ex- 
penses of  the  State  were  $3S2,0ri0.  while  last  year  they  were  $247,000.  All  these  acts,  and 
there  were  many  of  them,  tending  to  redtice  the  criminal  expenses  of  this  State,  have  re- 
sulted in  saving  to  the  State  the  difference  between  $3S2,000  in  1S95  and  $247,000  in  1900. 

Then  an  act  was  prepared  by  the  gentleman  from  Page,  which  vras  an  attempt  to 
reach  more  thoroughly  personal  property  in  this  State,  which  had  been  dodging  taxation. 
I  have  not  examined  the  subject  and  I  am  not  prepared  to  say  how  much  money  was 
gained  thereby,  but  I  believe  a  great  sum  of  money  was  realized  from  the  tax-dodgers. 
The  men  who  had  personal  property  and  hid  it  away  were  compelled  to  go  before  the 
commissioners  of  revenue  and  have  their  property  assessed. 

I  do  net  think  the  gentleman  from  Fairfax  could  have  been  more  unfortunate  than  he 
was  when  he  alleged  that  there  was  nothing  done  by  the  last  General  Assembly  toward 
saving  the  people's  money. 

Mr.  R.  Walton  ]\Io-ore:  ]\Iy  friend  is  entirely  mistaken  in  saying  that  I  ever  declared 
that  there  was  nothing  of  value  done  by  the  Legislature  in  its  last  session.  My  proposi- 
tion was  entirely  different  from  that.  It  was  that  what  was  done  by  the  Legislature  at 
its  last  session  might  have  been  done  by  the  Legislattire  in  previous  sessions;  that  what 
was  done  at  the  last  session  was  not  done  because  there  was  any  emergency. 

Now.  I  will  submit  to  my  friend  that  the  whole  effect  of  his  statement  and  argument 
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up  to  this  point  is  to  show  that  the  General  Assembly  at  its  previous  sessions,  the  sessions 
previous  to  1899  and  1900,  was  delinquent  and  failed  in  the  discharge  of  its  duty. 

Mr.  Harrison:  The  oftener  we  give  a  Legislature  the  opportunity  to  redeem  its  de- 
linquency the  better  it  is  for  the  people  of  this  Commonwealth.  If  the  Legislature  has 
been  delinquent  in  the  past,  then  give  it  opportunity  to  redeem  itself  at  a  shortly  recur- 
ring session. 

You  can  go  through  other  acts  of  the  Legislature,  and  you  will  find  there  has  not  been 
a  session  of  the  Legislature  for  the  last  ten  years  which  has  not  been  a  Godsend  to  the 
people  of  this  Commonwealth. 

Now,  I  look  at  this  report  as  a  whole,  and  if  there  ever  was  a  report  that  tended  to 
stifle  the  voice  of  the  people  it  is  this  report.  There  is  an  enumeration  of  twenty-six 
things  that  the  Legislature  cannot  do,  and  what  they  can  do  is  so  hampered  by  restric- 
tions that  I  venture  to  say  that  they  will  never  be  able  to  pass  an  act  satisfactory  to  the 
people.  Then  coupled  with  that  is  the  provision  that  they  shall  meet  once  in  four  years, 
and  that  the  140  members  shall  be  elected  at  the  same  time. 

Mr.  Chairman,  the  two  bodies  of  the  Legislature  are  not  provided  so  as  to  represent 
different  classes  of  people.  The  reason  why  one-half  of  the  Senate  is  elected  at  one  time 
and  one-half  is  retained  is  in  order  to  give  permanency  to  the  legislation  of  this  State. 
You  have  here  twenty  experienced  men,  twenty  men  who  have  for  two  years  been  inter- 
ested in  the  legislation  of  this  State,  and  when  you  bring  the  other  one  hundred  and 
twenty  down  here,  the  twenty  are  a  nucleus  around  which  the  one  hundred  and  twenty 
can  form  themselves  and  be  educated,  you  may  say,  as  to  how  to  enact  laws. 

There  is  one  provision  that  I  overlooked  which  I  should  mention  before  I  pass  from 
the  enumeration  of  what  the  last  Legislature  did.  The  last  Legislature  provided  for  the 
calling  of  this  Constitutional  Convention.  It  is  due  to  the  legislation  of  that  body  that  we 
have  one  hundred  sovereigns  in  Virginia. 

Mr.  Chairman,  I  do  not  desire  to  rehash  what  I  said  day  before  yesterday.  Nor  am  I 
attempting  to  reply  to  the  speech  of  the  gentleman  from  Fairfax  in  its  detail.  But  not 
one  single  dollar  is  going  to  be  saved  by  the  proposed  plan.  I  believe  honestly  it  will  be 
the  most  expensive  experiment  we  ever  entered  upon.  We  shall  have  one  hundred  and 
forty  men  brought  down  here  to  stay  ninety  days,  appropriating  sixteen  million  dollars  to 
run  over  a  period  of  four  years,  electing  often  two  United  States  senators  and  twenty-five 
circuit  judges  and  five  judges  of  the  Court  of  Appeals.  What  a  magnificent  opportunity 
for  log-rolling  that  will  afford!  We  will  not  save  one  cent,  because,  as  I  pointed  out  (I 
made  a  liberal  allowance  of  a  thousand  dollars  a  day;  that  is  more  than  the  regular  ses- 
sion costs,  because  it  is  seventy-five  thousand  dollars  for  ninety  days,  but  I  allowed  the 
thousand  a  day),  it  will  amount  to  but  thirty  thousand  dollars  in  four  years,  which  would 
be  only  seventy-five  hundred  dollars  a  year  actually  saved;  and  that  will  not  be  saved 
when  you  take  into  consideration  the  fact  that  you  will  have  here  men  scrambling  for  an 
appropriation  out  of  sixteen  million  dollars  to  cover  four  years.  You  will  find  that  it  will 
cost  infinitely  more  money,  because  you  will  make  allowances  for  contingent  expenses  that 
you  would  never  have  made  if  you  could  have  had  a  revisory  control  of  it. 

I  served  in  the  Senate  eight  years;  I  served  on  the  Finance  Committee  in  the  Senate, 
and  I  know  what  I  am  talking  about  when  I  say  that  the  public  institutions  and  the  public 
beneficiaries  of  the  revenues  will  be  down  here  in  full  force,  each  scrambling  and  fighting 
to  get  a  hold  on  the  public  money. 

I  believe,  Mr.  Chairman,  that  the  people  want  and  ought  to  have  a  voice  in  their  pub- 
lic affairs.  I  do  not  think  it  is  unreasonable  to  accord  to  them  the  right  every  two  years 
at  least  to  come  down  here  and  investigate  what  the  administrative  officers  of  this  State 
have  done  with  the  public  revenue.  Why  not  abolish  the  Governor?  Why  not  abolish  the 
other  administrative  officers  of  the  State?  Why  strike  at  that  institution  which  alone  and 
peculiarly  is  the  body  that  expresses  the  will  of  the  people?  The  people  elect  their  repre- 
sentatives to  come  here  every  two  years.  They  elect  them  with  regard  to  the  duties  which 
they  will  have  to  perform  at  that  session.  If  they  have  to  elect  a  United  States  Senator 
or  other  officer,  the  people  take  care  to  see  to  it  that  men  are  sent  here  who  will  represent 
their  will.    But  by  this  plan,  four  years  in  advance,  and  when  the  United  States  senator- 
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ship  is  involved,  covering  a  period  of  ten  years,  the  people  are  asked  to  select  a  represen- 
tative and  to  send  him  down  here  to  voice  their  will.  Sometimes  before  the  Senator  him- 
self has  got  warm  in  his  seat  or  demonstrated  how  he  w^ill  represent  the  people,  a  man 
would  be  elected  who  would  pass  upon  the  question  whether  or  not  the  Senator  should  be 
re-elected. 

I  hope,  Mr.  Chairman,  that  the  representatives  of  the  people,  as  we  now  are.  will  see 
to  it  that  the  body  which  expresses  the  will  of  the  people  is  preserved  in  full  force. 

r\Ir.  Boaz:  Mr.  Chairman,  when  I  first  read  this  report,  the  fact  that  there  was  to  be 
a  saving  of  seventy-five  thousand  dollars  in  four  years  rather  captivated  me,  but  upon 
looking  more  fully  into  it  I  have  become  convinced  that  it  will  not  do  to  dispense  with 
biennial  sessions  of  the  Legislature. 

I  went  and  looked  over  the  Auditor's  reports  for  the  last  four  or  fi.ve  years.  I  took  the 
Auditor's  report  for  1S96.  and  I  looked  to  see  what  was  the  condition  of  affairs.  It  showed 
thai  there  was  a  deficit  in  revenue  of  some  sixty  or  seventy  thousand  dollars.  Then  I 
looked  at  the  report  for  1900,  which  showed  that  there  was  a  surplus  of  about  $300,000. 
Now,  suppose  we  had  not  had  any  Legislature  from  1S96  to  lO^O,  during  the  period  of  four 
years.  What  would  have  been  the  result?  This  deficit  would  have  increased,  and  the 
credit  of  the  State  would  have  been  impaired.  But  as  the  result  of  the  work  of  the  last 
two  sessions  of  the  Legislature  this  deficit  has  been  converted  into  a  surplus.  Some  of  the 
measures  by  which  this  has  been  accomplished  were  mentioned  by  the  gentleman  from 
AVinciiester  (Mr.  Harrison),  and  it  would  be  useless  for  me  to  go  into  them. 

I  wish  to  state  that  in  1896  it  was  found  necessary  to  sell  some  $337,000  of  bonds  held 
by  the  sinking  fund  in  order  to  procure  the  means  to  carry  on  the  government,  whereas 
In  1900  there  was  turned  over  to  the  sinking  fund  commissioners  $100,000  with  which  to 
buy  bonds,  and  since  last  November  they  have  ptirchased  about  $345,000  worth  of  bonds 
otit  of  the  surplus  in  the  treastiry. 

The  idea  seems  to  be  prevalent  among  the  people,  and  I  fear  it  has  found  some  lodg- 
ment in  the  minds  of  members  of  this  bod}',  that  the  Legislature  is  a  sort  of  necessary 
evil  which  we  have  to  endure  occasionally,  and  that  the  less  frequently  it  meets  the  more 
fortunate  are  the  people.  I  have  served  in  the  Legislature,  and  I  wish  to  state,  without 
meaning  any  reflection  upon  or  derogation  of  this  body,  that  I  have  fotmd  the  members  of 
the  Legislature  actuated  by  exactly  the  same  motives  that  actuate  the  members  here. 
They  are  just  as  zealous  for  the  public  good.  They  are  jtist  as  industrious  in  their  work. 
They  are  lust  as  careful. 

Notwithstanding  that,  the  Legislature  meets  with  criticism  on  all  occasions.  But 
I  will  say  that  if  when  this  body  adjourns  it  shall  have  done  its  work  as  satisfactorily 
as  the  ordinary  session  of  the  Legislature  does  its,  and  if  it  meets  with  no  more  adverse 
criticism  than  the  Legislature  generally  meets  v/ith,  I  will  consider  it  very  fortunate 
indeed. 

The  people  generally  seem  to  consider  that  the  Legislature  is  just  a  wild  rabble 
w-hich  meets  here  and  passes  every  bill  presented  to  it  without  giving  it  any  considera- 
tion at  all.    Such  has  not  been  my  experience. 

Now,  I  wish  to  say  that  I  am  opposed  to  quadrennial  sessions.  I  do  not  think  it 
will  do.  I  have  shown  that  the  last  two  sessions  of  the  Legislature  have,  by  their  vari- 
ous acts  and  measures  which  reduced  expenses  and  which  increased  receipts,  converted 
a  deficit  of  some  sixty  thousand  dollars  into  a  surplus  of  about  three  hundred  thousand 
dollars.  They  have  done  that  not  by  failing  to  appropriate  what  was  necessary  for  the- 
support  of  our  institutions  and  for  the  care  of  our  Itmatics,  for  in  1900  we  appropriated 
considerably  more  for  the  support  of  lunatic  asylums  than  we  did  in  1S9G,  and  we  spent 
more  money  on  our  literary  institutions. 

I  have  the  figures  here.  In  1S96  we  appropriated  $313,187.22  for  the  support  of 
lunatics;  in  1900  we  appropriated  $361,131.82,  $48,000  more.  In  1896  we  appropriated 
^190,000  for  literary  institutions:  in  1900  we  appropriated  $224,783.33,  which  is  $34,000 
more. 

So  the  Legislature  has  not  succeeded  in  piling  up  the  surplus  by  curtailing  the 
necessary  expenses  of  government.    It  has  done  it  in  the  manner  indicated  by  the  gen- 
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tleman  from  Frederick.  It  has  lopped  off  unnecessary  expenses  as  far  as  it  could.  It 
has  enacted  laws  which  impose  taxes  upon  new  subjects  of  taxation,  and  which  rendered 
more  efficient  the  laws  that  already  taxed  other  subjects.  A  few  of  those  have  been 
stated. 

The  amount  received  in  1896  from  fertilizer  fees  was  $9,110.  It  is  now  nearly 
$30,000,  which  is  spent  on  the  agricultural  department.  In  189G  the  amount  derived 
from  oyster  taxes  was  some  $31,000  and  the  expenses  attending  the  execution  of  those 
laws  and  the  protection  of  oyster  interests  was  about  $27,000,  leaving  a  surplus  of  only 
$4,000;  the  revenue  now  derived  from  the  industry  is  $46,000  and  the  expenses  $23,000, 
making  an  excess  of  about  $23,000  of  receipts  over  expenses. 

Criminal  charges  have  been  reduced.  In  1896  the  criminal  charges  were  $378,291. 3T; 
in  1900,  $271,930.68,  a  saving  of  upwards  of  $100,000.  In  that  period  laws  have  been 
passed  fixing  the  fees  of  Commonwealth's  attorneys  and  diminishing  the  criminal  ex- 
penses along  various  lines.  Suppose  we  had  had  to  wait  for  all  these  measures  for  a 
period  of  four  years.  I  should  think  that  the  finances  of  the  State  would  have  been  in 
bad  condition. 

Mr.  Harrison  (to  Mr.  Boaz) :    There  were  local  laws  passed. 

Mr.  Boaz:  On  every  occasion  this  volume  (exhibiting  the  session  laws)  is  held  up 
to  us  as  a  reproach.  I  had  it  held  up  to  me  when  I  was  nominated  for  member  of  this 
Convention  by  a  gentleman  who  was  finding  a  great  deal  of  fault  with  the  Legislature. 
1  called  his  attention,  and  I  beg  to  call  your  attention,  to  the  fact  that  the  bulk  of  this 
volume  is  due  in  great  measure  to  the  number  of  private  pension  bills  it  contains  and 
the  great  number  of  relief  bills  and  local  bills.  That  is  not  the  fault  of  the  Legislature. 
The  Constitution  makes  it  the  duty  of  the  Legislature  to  legislate  upon  all  these  mat- 
ters, and  we  could  no  more  refuse  to  consider  a  pension  bill  or  a  private  relief  bill  or  a 
local  bill  of  any  kind  that  m.ay  come  before  us,  than  a  judge  could  refuse  to  entertain  a 
suitor  when  he  appeared  in  court.   It  is  our  duty  to  consider  it. 

It  is  not  the  fault  of  the  Legislature.  These  acts  were  passed  in  the  discharge  of 
functions  imposed  upon  them  by  the  Constitution,  and  I  say  it  would  be  no  reproach  if 
the  volume  were  twice  as  large.  It  simply  shows  how  industrious  the  members  of  the 
Legislature  were  in  the  discharge  of  their  duties. 

Mr.  Harrison:    And  it  shows  the  necessity  for  that  legislation. 

Mr.  Boaz:  It  was  necessary  that  a  great  many  of  those  local  measures  should  be 
passed.  They  Vv^ere  bills  to  open  roads,  road  laws,  game  laws,  and  everything  of  that 
kind. 

Mr.  Harrison:  If  the  gentleman  will  yield  for  a  minute,  I  should  like  to  call  his 
attention  to  the  fact  that  one  of  the  first  acts  in  the  volume  is  to  permit  Winchester  to 
borrow  thirty  thousand  dollars  to  build  a  public  hall.  It  was  done  for  the  purpose  of 
enabling  the  city  to  take  advantage  of  an  offer  of  $30,000  made  by  a  gentleman  who 
has  been  exceedingly  kind  to  the  city.  If  there  had  not  been  that  session  of  the  Legisla- 
ture the  city  would  have  lost  that  m.oney. 

Mr.  Boaz:  Now,  in  regard  to  the  restrictions  put  upon  the  Legislature,  prohibiting 
them  from  passing  private  acts  in  certain  cases,  I  approve  of  that  restriction  generally, 
provided  that  the  cases  can  be  met  by  general  law.  I  think  it  is  right  and  proper  that 
this  great  burden  should  be  taken  off  the  Legislature.  These  local  bills  do  not  require 
so  much  consideration.  They  are  usually  passed  in  accordance  with  the  wishes  of  the 
representative  of  the  particular  county  or  city,  and  it  can  be  done  just  as  well  by  some 
other  tribunal. 

I,  therefore,  take  no  exception  to  the  report  on  that  account,  except  in  one  or  two 
particulars,  for  instance,  in  regard  to  the  passage  of  road  laws.  I  do  not  see  how  that 
is  to  be  done  by  general  laws.  I  do  not  see  how  a  general  game  law  could  well  be 
enacted  so  as  to  meet  the  requirements  of  all  the  different  sections  of  the  State.  The 
gentleman  from  Winchester  (Mr.  Harrison)  suggests  to  me  that  fence  laws  and  stock 
laws  would  have  to  be  enacted  by  the  General  Assembly,  but  I  am  rather  of  opinion 
that  those  matters  can  be  dealt  with  by  local  authorities." 
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Such,  Mt.  Chairman,  are  my  views.  I  am  opposed  to  quadrennial  sessions.  I  do 
not  think  we  can  well  get  along  without  biennial  sessions.  As  to  the  rest  of  the  report, 
I  approve  it  generally. 

Mr.  Marshall:  Mr.  Chairman,  it  is  not  my  purpose  to  make  any  extended  speech 
upon  the  subject  before  us,  nor  is  it  my  purpose  to  assail  the  integrity  of  the  Legisla 
ture  or  its  usefulness  as  one  of  the  co-ordinate  branches  of  this  government.  I  recog 
nize  the  necessity  for  a  Legislature  in  this  State  under  our  form  of  government,  and  1 
recognize  its  usefulness.  I  recognize  that  it  has  passed  many  wholesome  and  salutary 
laws,  but  if  my  accurate  friend  from  Winchester  (Mr.  Harrison)  had  examined  as  care- 
fully the  bad  laws  it  has  passed,  it  would  possible  have  taken  him  some  time  to  have 
enumerated  those  along  with  the  good  ones. 

Mr.  Harrison:  I  should  like  to  suggest  that  if  the  Legislature  have  passed  a  bad 
law,  it  can  be  repealed  in  two  years,  but  you  would  not  allow  them  to  repeal  it  until 
four  years  had  elapsed. 

Mr.  Marshall:  As  the  gentleman  from  Winchester  said  to  the  gentleman  from 
Warren,  I  believe,  that  is  a  self-evident  truth  (laughter).  It  may  have  found  at  its  last 
session,  and  doubtless  it  did  find,  many  additional  subjects  of  taxation,  but  the  question 
back  of  that,  to  my  mind,  is  whether  or  not  there  was  a  real  necessity  for  additional 
subjects  of  taxation  in  this  State. 

I  find  that  in  1897 — and  1  want  to  call  the  attention  of  the  gentleman  from  Albe- 
marle to  the  fact,  because  of  his  long  service  in  the  Assembly — the  total  disbursements 
following  the  period  of  reform  as  indicated  in  his  remarks,  were  $3,151,282.09,  accord- 
ing to  the  Auditor  of  Public  Accounts.  The  last  report  of  the  Auditor  of  Public  Ac- 
counts, which  is  for  1900,  shows  that  the  disbursements  for  that  year  were  $3, .535, 343. 28, 
an  increase  from  1897  over  1900  of  $384,061.19.  In  addition  to  that  the  report  shows 
that  we  had  on  hand  October  1,  1900,  the  large  sum  of  $791,321.84. 

That  seems  to  be  the  condition  of  the  treasury.  If  that  is  true  is  there  a  real  neces- 
sity that  we  stretch  out  our  hand  after  so  many  different  subjects  of  taxation?  Does 
not  this  arise  from  the  fact  that  we  are  continually  increasing  appropriations  for  this 
thing  and  that  thing,  and  have  we  not  been  continually  increasing  the  appropriations 
to  certain  institutions  of  learning  in  this  State?  Have  we  not  been  doing  these  things 
which  are  a  tax  upon  our  resources,  and  vvhich  demand  more  money  at  our  hands? 

I  find  from  observation  that  the  experience  of  all  people  is  that  frequency  of  con- 
vening legislative  or  disbursing  bodies  of  any  character  begets  extravagance.  This  one 
w^ants  some  additional  help;  that  one  wants  the  same  aid;  and  we  are  continually  being 
asked  to  come  to  this  one's  aid  or  that  one's  aid. 

I  understand  there  is  practical  unanimity  upon  the  part  of  the  Committee  in  their 
report  that  on  the  plan  to  take  away  from  the  Legislature  the  necessity  of  passing 
private  bills,  of  considering  charters  and  such  kindred  questions,  and  confining  the  Leg- 
islature practically  to  two  questions,  the  question  of  general  legislation  and  the  question 
of  appropriating  the  revenues  of  this  State  as  they  should  be  appropriated.  That  I 
think  is  a  plain  and  simple  duty  which  it  is  proposed  to  confer  tipon  the  Legislature  by 
the  report  and  I  observe  that  the  report  proposing  to  impose  this  restriction  has  at- 
tached to  it  the  name  of  the  distinguished  delegate  from  the  county  of  Winchester. 
Mr.  Harrison:  It  is  attached  with  a  reservation,  though. 
Mr.  Marshall:    I  understand  that. 

Mr.  Harrison:  We  all  signed  it,  but  with  the  distinct  understanding  that  there 
was  a  reservation;  that  we  were  to  have  the  right  to  amend  here  in  this  body.  I  did 
not  approve  it  as  a  whole. 

Mr.  Robertson:  is  it  not  a  fact  that  you  agreed  with  the  majority  of  the  Committee 
with  reference  to  taking  away  from  the  Legislature  special  legislation? 

Mr.  Harrison:  i  did.  I  agree  on  that  point,  but  I  do  not  agree  to  carry  the  re- 
striction on  special  legislation  so  far  that  you  cannot  pass  local  laws  such  as  road  laws, 
etc. 

Mr.  Robertson:  I  understand  that.  With  one  exception,  then,  you  do  agree  with  the 
Committee  ? 
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Mr.  Harrison:    Yes,  sir. 

Mr.  Marshall:    That  lessens  very  largely  the  burden  upon  the  Legislature. 

Now,  to  come  to  practical  matters,  all  parties  in  this  State  have  declared  them- 
selves in  favor  of  three  things.  First  they  say  they  want  to  better  the  condition  of 
the  public  school  system  in  this  State.  All  parties  say  they  want  to  do  that.  All  parties 
say  they  want  to  render  whatever  aid  the  revenues  of  this  State  will  permit  to  that  very 
deserving  class  of  our  population  known  as  the  needy  Confederate  soldiers.  Then 
each  party  has  manifested  intense  solicitude  that  there  shall  be  some  betterment 
of  the  public  highways  of  this  State. 

I  know  of  no  process  by  which  the  public  school  system  in  this  State  is  to  be  very 
greatly  improved  except  by  additional  contributions  of  money.  I  do  not  know  of  any- 
way by  which  to  engage  young  men  and  young  women  than  to  pay  them  sufficient  sums 
of  money  to  induce  them  to  embark  in  the  profession  of  teaching  in  the  common  schools 
of  this  State. 

How  are  you  going  to  render  any  aid  to  the  Confederate  soldiers  except  by  appro- 
priations? It  is  not  necessary  to  disguise  the  fact  that  if  the  laws  which  we  have  passed 
were  construed  to  be  in  the  nature  of  contracts,  like  possibly  in  some  places  pension 
laws  are  sought  to  be  construed,  we  would  owe  to  that  class  under  the  statutes  now 
existing  the  large  sum  of  $300,000. 

Then  I  see  it  is  proposed  here — and  to  that  I  am  not  now  addressing  myself — to 
make  large  expenditures  to  improve  the  sanitary  condition  of,  and  to  enlarge,  the  peni- 
tentiary here.  If  we  are  to  embark  on  all  those  projects  there  is  one  thing  we  shall  have 
to  do,  and  that  is  to  husband  our  resources.  It  is  not  worth  while  to  belittle  every  effort 
at  saving  here.  Frugality  rests  upon  the  observance  of  that  law  clearly  and  definitely^ 
and  if  there  will  be  saving  of  a  reasonable  sum  of  money  by  trying  the  experiment  of 
having  quadrennial  sessions,  we  are  under  every  obligation  to  do  it.  It  is  not  worth 
while  for  us  to  preach  economy  away  from  here  and  not  observe  those  rules  which  will 
give  it  practical  effect  here  through  our  legislative  acts. 

For  these  reasons,  and  other  reasons  that  I  will  not  now  allude  to,  I  am  heartily 
in  favor  of  trying  the  experiment.  I  regret  to  say  that  I  have  lived  long  enough  in  this 
world  to  say  truthfully  that  I  was  a  member  of  the  Legislature  many  years  ago  when 
we  passed  from  annual  to  biennial  sessions.  I  recognize  one  or  two  gentlemen  on  this 
floor  who  were  members  of  the  Senate  of  Virginia  at  that  time  with  me.  Practically 
every  objection  now  urged  to  passing  to  quadrennial  sessions  was  thrashed  over  when 
we  passed  from  annual  to  biennial  sessions.  The  prophets  of  disaster  rose  in  their- 
places  and  predicted  dire  disaster  if  we  tried  the  system,  but  the  Commonwealth  still 
lives,  and  it  will  live. 

I  will  say  that  it  is  not  a  good  objection  that  we  progress.  We  are  not  living  in  the 
formative  period  of  our  government  or  State.  The  necessities  for  public  legislation  do 
not  exist  now  as  they  did  in  the  years  succeeding  the  war  and  up  to  this  period.  With 
the  sole  purpose  of  honestly  striving  to  economize  the  expenses  of  the  government  of 
this  State,  without  impairing  its  efficiency,  I  intend  to  support  all  these  measures  look- 
ing to  reasonable  reductions  along  all  lines. 

Mr.  Chairman,  1  did  not  come  here  as  an  apostle  of  reform.  To  speak  frankly,  I 
did  not  agree  with  the  representations  of  the  distinguished  gentleman  from  Danville, 
but  vvhen  I  meet  a  fact  in  the  road  I  can  still  recognize  it,  and  many  of  his  sugges- 
tions can  wisely  and  safely  be  carried  out.  I  am  not  in  favor  of  any  wild  or  visionary 
efforts  at  economy,  for  I  recognize  that  good  government,  like  good  land,  good  houses, 
or  anything  else  of  value,  costs  money,  and  good  government  must  cost  the  people  of 
Virginia  money.  But  as  this  is  an  effort  to  economize,  and  as  it  will  also,  in  my  judg- 
ment, lessen  the  opportunity  for  extravagant  expenditures,!  am  willing  to  try  it. 

You  will  find  it  is  much  easier  to  go  back  to  biennial  sessions  than  it  will  ever  be 
to  go  from  biennial  sessions  to  quadrennial  sessions,  and  if  in  the  future  of  the  near 
future  we  find  that  quadrennial  sessions  are  in  error,  it  will  not  be  the  first  time  that 
legislative  bodies  in  Virginia  have  committed  errors,  even  with  the  honest  purpose  of 
doing  good,  and  we  can  retrace  our  steps. 
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But  recognizing  this  fact  and  recognizing  that  it  is  our  duty  to  do  these  things,  I 
intend  to  support  the  report  of  the  Committee,  because,  in  addition  to  the  reasons  I  have 
assigned,  it  is  signed  by  a  number  of  gentlemen  for  whose  judgment  and  intelligence  I 
have  the  highest  respect.  The  learned  chairman  (Mr.  Moore)  is  at  its  head;  then  follow 
Mr.  Robertson,  my  distinguished  colleague  to  the  right;  Mr.  Carter,  Mr.  Wescott,  Mr. 
Turnbull,  Mr.  Hooker,  Mr.  Richmond,  Mr.  Harrison,  Mr.  Lawson,  Mr.  Quarles,  and  Mr. 
Blair.  I  do  not  intend  to  make  invidious  discrimination  as  to  the  standing  committees, 
but  a  mere  reading  of  the  membership  of  that  Committee  insures  you  and  me  that  it  is 
made  up  of  as  much  intelligence,  character  and  capacity  as  any  other  committee  of  this 
body. 

As  the  chairman,  in  opening  the  debate  told  you,  the  Committee  gave  to  this  sub- 
ject long  and  careful  investigation,  and  it  will  be  a  bad  thing  if,  at  the  beginning  of  our 
deliberation,  we  turn  down  one  of  the  most  important  recommendations  made  by  this 
leading  committee  which  has  given  to  the  subject  the  deliberation  that  this  Committee 
has.  It  would  be  a  dangerous  experiment.  For  these  and  additional  reasons  which  I 
shall  not  urge  upon  the  Convention  at  this  time,  I  shall  heartily  support  the  report  of 
the  Committee. 

Mr.  Turnbull:  Mr.  Chairman,  as  a  member  of  the  Committee  on  the  Legislative 
Department,  I  feel  it  due  to  the  members  of  this  body  that  I  should  at  least  explain  my 
reasons  for  signing  my  name  to  the  report  made  by  the  Committee.  I  do  it  with  a  great- 
deal  of  diffidence,  because  for  the  last  two  days  I  have  not  exactly  been  in  condition  to  do 
good  work  and  to  examine  matters  with  the  care  I  should  like  preparatory  to  making  the 
statement  I  shall  submit.  I  think  it  is  due  the  members  of  the  Committee  to  know  the 
reasons  which  actuated  the  members  of  the  Committee  on  the  Legislative  Department  in 
order  that  they  may  be  able  properly  to  make  up  their  minds  in  reference  to  the  report 
before  them. 

Mr.  Chairman,  we  are  here  assembled  as  a  Constitutional  Convention.  What  are  we 
doing  here  and  what  reasons  actuated  the  people  in  calling  this  Convention?  I  hope  the 
Committee  will  pardon  me  if  I  go  back  a  little  in  order  to  explain  my  ideas  of  the  reasons 
which  prompted  the  people  to  call  the  Convention. 

Let  us  go  back  to  the  beginning  of  the  trouble  through  which  Virginia  started  after 
the  war.  When  the  flag  of  the  Confederacy  was  furled  and  the  people  of  the  Southern 
country  surrendered  at  Appomattox,  you  will  recollect,  if  you  will  look  back  to  the  acts 
of  the  General  Assembly,  that  the  people  of  Virginia  imagined  that  they  were  back  in  the 
Union,  as  the  result  of  the  war  had  been  against  them  and  their  efforts  to  get  out  of  the 
Union  had  failed.  The  Legislature  of  the  State  of  Virginia  assembled  in  this  Capitol  for 
1866-67.  Representatives  were  elected  from  Virginia  to  represent  us  in  Congress;  and 
what  was  the  result?  The  doors  of  Congress  were  barred  to  the  representatives  of  Vir- 
ginia, and  it  was  determined  for  political  reasons,  in  order  that  the  Southern  States  should 
be  made  Republican,  that  it  was  necessary  that  certain  things  be  done.  Soon  thereafter 
the  acts  which  have  been  read  in  the  hearing  of  the  Convention  by  the  distinguished  gen- 
tleman from  Wise  (Mr.  Ayers)  were  enacted. 

The  State  of  Virginia  was  put  back  again  as  Military  District,  No.  1. 

The  Fourteenth  and  Fifteenth  amendments  were  adopted.  A  Constitutional  Conven- 
tion was  called  in  the  State  of  Virginia  by  the  military  authorities,  for  vrhat  purpose?  It 
was  called  for  the  ptirpose,  on  the  part  of  people  who  tmdertook  to  frame  that  Constitu- 
tion, with  the  help  of  the  enfranchised  former  slaves  and  by  the  disfranchisement  of  the 
Confederate  soldiers,  of  making  Virginia  thereafter  everlastingly  Republican,  and  putting 
the  government  in  charge  of  the  men  who  had  emigrated  from  the  North  dovrn  here  after 
the  v^^ar,  and  of  the  men  who  had  skulked  around  in  the  bushes  during  the  war. 

When  they  undertook  to  frame  that  Constitution  they  laid  the  fotmdation  stone  well, 
taking  into  consideration  the  purpose  they  had  in  view.  The  first  thing  they  did  was  to 
adopt  a  Constitution  that  was  not  at  all  appropriate  to  the  then  condition  of  Virginia,  by 
piling  office  on  top  of  office,  in  order  that,  if  they  did  get  in,  as  many  office-holders  as  were 
named  in  the  Constitution,  should  have  hold  of  the  throats  of  the  people,  receiving  sala- 
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ries,  and  it  would  be  only  with  the  greatest  effort  that  thereafter  any  change  could  be 
made. 

Gentlemen  will  remember  that  that  Constitution  framed  by  Underwood  and  his  gang 
provided  for  an  independent  government  in  every  township  in  every  county  in  the  State. 
Not  only  was  there  an  independent  county  government,  but  the  different  counties  of  this 
State  were  directed  to  be  divided  into  townships,  and  each  township  should  have  a  sepa- 
rate and  independent  government,  with  its  clerk,  its  constable,  its  road  commissioner,  and 
every  other  possible  office,  to  be  filled  by  the  men  who  stood  up  for  the  party  that  proposed 
to  give  them  positions. 

That  Constitution,  as  Governor  Kemper  in  his  message  of  1875-76  says,  was  accepted 
by  the  people  of  Virginia,  not  because  of  their  will,  but  because  they  could  do  no  better. 

But  there  was  one  great  mistake  which  the  parties  who  attempted  to  frame  that  Con- 
stitution made;  that  is,  they  thought  of  the  people  of  Virginia  as  just  having  emerged 
from  war — a  war  that  was  fought  in  a  manner  whereof  history  does  not  record  the  equal 
o€  the  gallantry  displayed  by  the  people  of  our  country — and  they  forgot  that  there  was 
still  enough  spirit  left  in  old  Virginia  to  undertake  to  defeat  it.  They  got  their  heads  and 
hearts  together  again  to  defeat  the  worst  measures  that  they  attempted  to  put  upon  them. 
We  did  prevent  the  main  features,  or  some  of  them,  from  being  adopted,  but  we  were  com- 
pelled to  accept  that  portion  of  the  Constitution  which  was  not  voted  upon  separately. 

What  did  we  do  when  we  took  charge  of  the  government  and  Mr.  Walker  was  inau- 
gurated Governor  of  Virginia?  The  first  thing  we  did  was  by  way  of  amendments  to  the 
Constitution  to  attempt  to  tear  down  as  far  as  possible  the  structure  they  had  built.  We 
have  amended  it;  we  have  tampered  with  it  in  every  possible  way,  but  when  the  people  of 
Virginia,  in  Legislature  after  Legislature,  attempted  to  reduce  expenses,  each  time  we 
were  met  with  the  result  of  the  very  principle  which  actuated  those  people  who  put  the 
Constitution  into  effect.  They  created  so  many  officers  and  there  were  so  many  people 
interested  in  retaining  the  old  Constitution,  that  it  was  impossible,  without  calling  a 
Constitutional  Convention,  properly  to  reduce  the  expenses  of  the  State  government. 

The  people  determined  to  call  a  Constitutional  Convention  for  three  reasons.  One 
was  to  deal  with  the  suffrage  question.  The  present  suffrage  system  had  been  tried  in 
Virginia  for  thirty  years  and  proved  a  failure. 

Another  reason  was  to  provide  a  Constitution  adapted  to  the  needs  of  the  people  of 
Virginia  and  to  their  means,  to  do  away  with  useless  offices  and  to  reduce  the  expenses 
of  the  government  in  every  possible  way.   That  is  what  we  are  here  for. 

Now,  whenever  an  opportunity  arises,  whenever  a  committee  reports  here  a  plan  to 
reduce  expenses  at  all,  then  the  fight  begins,  and  the  same  reasons  that  have  been  given 
time  and  time  again  whenever  an  attempted  improvement  is  suggested  are  given. 

Now,  what  do  we  have  a  government  for?  A  government  is  intended  to  be  a  system 
of  laws  enacted  for  the  protection  of  the  people.  It  should  be  a  government  so  economi- 
cally administered  that  the  amount  of  money  collected  from  the  people  in  the  way  of  taxa- 
tion is  as  small  as  possible  consistently  with  having  a  government  which  can  accomplish 
the  object  for  which  it  is  intended.    There  cannot  be  any  denial  of  that  proposition. 

Another  proposition  I  lay  down  is  one  that  has  been  stated  before  by  many,  and  which 
has  been  handed  down  as  an  axiom.  It  is  that  the  fewer  laws  there  are  in  a  republican 
government  and  the  fewer  restrictions  are  put  upon  the  people,  the  better  off  they  are. 
Now,  if  this  government  had  just  been  established  and  the  laws  which  are  going  to  be 
enacted  had  not  prior  to  this  time  been  in  force,  and  had  not  been  properly  considered, 
there  would  be  some  question  whether  or  not  the  Legislature  should  meet  every  year. 
But  our  government  was  established  in  1776.  We  then  began  to  enact  laws  suitable  to 
the  wishes  and  demands  of  our  people.  They  have  been  in  force  year  after  year.  They 
have  been  amended  in  some  respects  to  make  them  better,  until  it  has  got  to  a  point  where 
the  laws  we  have  now  are  good  enough  for  any  government. 

Mr.  Harrison:    How  about  the  employers'  liability  bill,  which  it  has  been  so  often 
attempted,  unsuccessfully,  to  get  through  the  Legislature? 

Mr.  Turnbull:  All  I  have  to  say  about  the  employers'  liability  bill  is  that  it  has  been 
presented  and  the  people  advocating  it  have  been  knocking  at  the  doors  of  the  Legislature 
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for  the  last  ten  or  fifteen  years,  and  I  desire  to  say  that  I  am  proud  of  the  fact  that  when 
I  was  in  the  Senate  of  Virginia  I  voted  for  it  every  time  I  had  an  opportunity. 
3rlr.  Harrison:    Then  we  have  not  the  best  laws  possible? 

Mr.  Turnbull:  That  is  all  true;  in  some  respects  we  have  not.  But  have  we  obtained 
them  by  the  frequent  meeting  of  the  Legislature? 

Those  very  same  people,  because  they  could  not  get  what  they  wanted  at  the  hands 
of  the  Legislature,  are  knocking  at  the  doors  of  the  Convention  that  the  people  of  Vir- 
ginia have  assembled,  asking  the  Convention  to  do  something  to  relieve  them,  because 
they  could  not  get  it  from  the  Legislature  of  Virginia. 

Now  to  go  on,  I  say  posssibly  in  a  new  government  it  might  be  necessary  to  have  a 
meeting  of  the  General  Assembly  every  year,  because  the  laws  are  untried,  but  as  soon 
as  they  can  be  tried  and  properly  formed,  it  is  not  necessary  to  have  a  meeting  of  the 
Legislattire  every  two  years.  The  members  of  the  Constitutional  Convention  of  1850-51 
admitted  that  fact  and  acknowledged  the  reason  for  it,  because  they  then  established  the 
biennial  sessions.  Then  the  Underwood  Convention  went  back  to  annual  sessions,  and 
instead  of  costing  $75,000,  as  my  friend  from  Winchester  (Mr.  Harrison.)  has  stated,  the 
Legislature  of  that  time,  on  the  authority  of  the  message  of  Governor  Kemper,  cost 
$187,000  a  year.  The  change  when  we  went  back  to  biennial  sessions  was  nothing  but  the 
^same  thing  that  was  recommended  in  1S50-51,  becatise  there  was  no  necessity  to  have 
changes  in  the  laws  every  twelve  months  after  they  had  been  properly  tried  and  fixed  so 
as  to  govern  the  people  righteously. 

It  was  recommended  by  Governor  Kemper  in  his  message  that  those  changes  in  the 
Constitution  be  made.  AVhen  it  came  up  here,  as  the  gentleman  from  Craig  ( 3.1r.  :\Iar- 
shall)  so  properly  says,  the  same  arguments  that  are  'now  used  by  gentlemen  were 
threshed  over,  and  notwithstanding  that  fact  biennial  sessions  were  adopted  by  the  House 
of  Delegates  by  a  vote  of  74  to  23.  and  they  were  adopted  in  the  Senate,  my  recollection  is, 
by  a  vote  of  34  to  1.  There  are  three  distinguished  members  of  this  body  present  to-day 
who  voted  among  the  thirty-four  in  favor  of  biennial  sessions.  VTiat  did  they  have  bi- 
ennial sessions  for  then?  They  did  it  because  they  were  for  retrenchment  and  a  reduc- 
tion of  the  expenses  of  government. 

Now.  in  order  to  show  that  I  am  correct,  in  that  partictilar.  I  wish  to  read  an  extract 
■from  Governor  Kemper's  message  at  that  time: 

Nothing  has  less  claim  to  attention  than  the  high-sotmding  clamor  for  public 
economy  which  sometimes  rises  s.bove  the  din  of  a  party  conflict,  and  after  its  close 
is  heard  no  more.  Any  call  for  reform,  to  be  availing,  must  be  directed  to  practical 
results. 

The  following  statistics  are  submitted  with  a  view  to  thoughtful  investigation  and 
action. 

I  call  special  attention  to  this  language,  in  order  that  gentlemen  may  see  how  the 
expenses  of  the  government  increased  and  how  much  more  they  were  after  the  war  under 
the  Underwood  Constitution  than  under  the  Constitution  when  we  had  West  Virginia  and 
Virginia  together  as  one  State: 

During  the  period  of  ten  years,  ending  with  the  year  1860,  inclusively,  the  average 
•annual  taxation  was  twent^'-nine  cents  on  the  one  hundred  dollars,  and  the  average 
■annual  disbursements  of  the  government  were:  For  legislative  expenses,  $100,619.13; 
lor  criminal  expenses,  $65,429.31,  and  for  all  the  ordinary  expenses  of  the  government, 
including  the  two  foregoing  items,  $588,236.37.  For  the  last  six  fiscal  years  the  cor- 
responding disbursements  have  annually  averaged  

Now.  listen  to  this: 

For  legislative  expenses,  $187,599.22;  for  criminal  expenses,  $145,830.17,  and  for  all 
•ordinary  expenses,  including  the  two  last-mentioned  items,  and  excluding  all  payments 
on  the  debt  and  for  free  schools.  $1,084,189.29.  These  figures  show  that  the  average 
annual  cost  of  supporting  the  government  has  been  more  than  84  per  cent,  greater 
<iuring  the  latter  period  than  the  former,  while  the  rate  of  taxation  has  been  increased 
32 — Const.  Debs. 
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by  over  72  per  centum.  In  other  words,  before  the  war,  when  Virginia  was  rich  and 
prosperous,  and  embraced  61,348  square  miles  of  territory  and  a  population  reaching,  in 
1860,  1,596,318,  the  government  cost  absolutely  but  little  over  half  as  much  as  during 
the  later  period  of  impoverishment,  when  the  State  embraced  but  38,348  square  miles  of 
territory,  and  her  population  numbered  1,225,163.  And,  relatively,  our  dwarfed  and 
struggling  State  now  carries  more  than  twice  the  governmental  burdens  which  were 
borne  by  the  original  Commonwealth  in  the  plentitude  of  its  wealth  and  power. 

Now,  again :  ;^ 

The  people  of  Virginia  are  not  responsible  for  these  augmented  taxes  and  expendi- 
tures. They  resulted  from  the  cruel  and  coercive  rigors  of  reconstruction.  A  Constitu- 
tion containing  a  costly  and  complicated  frame  of  State  and  local  government,  suited  to 
none  but  a  wealthy  and  densely-populated  community,  was  propounded  to  us  at  the 
behest  of  conquering  power.  We  had  to  accept  that  Constitution  or  none.  Our  people 
took  it  to  escape  the  sword  of  a  satrap. 

Now,  I  understood  the  gentleman  from  Frederick  (Mr.  Harrison)  to  say  that  the 
criminal  expenses  of  the  State  of  Virginia  last  year  were  two  hundred  and  forty  and 
some  thousand  dollars.  If  he  refers  to  the  report  of  the  Auditor  of  Public  Accounts  he 
will  see  that  they  were  $271,930.68. 

Mr.  Flood:    That  is  a  saving  of  over  one  hundred  thousand  dollars. 

Mr.  Turnbull:  I  understood  that  there  was  a  saving  of  over  $100,000,  and  I  want  to 
show  you  how  that  saving  came  about.  I  am  speaking  in  reference  to  this  matter  as  to 
the  expense  alone.  The  gentleman  from  Frederick  said  the  cost  of  the  Legislature  was 
$75,000.  In  that  he  is  mistaken.  If  he  will  look  at  the  report  of  the  Auditor  for  himself 
he  will  find  that  instead  of  b.eing  $75,000  it  was  $100,526.16,  at  the  last  session  of  the 
Legislature,  and  that  is  made  up  of  $75,971.60  for  the  actual  expense  of  the  members  of 
the  Legislature  and  of  officials,  and  the  cost  of  printing  was  $24,554.56,  making  the  total 
cost  $100,526.16. 

Now,  let  us  see  whether  we  are  going  to  save  anything  by  having  quadrennial  ses- 
sions. How  are  you  going  to  get  rid  of  the  fact  that  one  session  of  the  Legislature  costs 
$100,526.16? 

Mr.  Flood:  I  should  like  to  ask  the  gentleman  from  Brunswick  if  the  statement 
given  there  says  that  the  cost  of  public  printing  of  the  General  Assembly  was  $24,000? 
My  information  is  (and  I  went  to  the  Auditor's  office  yesterday)  that  the  cost  of  the  pub- 
lic printing  for  the  last  General  Assembly  was  $17,000.  The  cost  of  the  public  printing 
given  there  is  for  all  the  printing  that  is  done  by  the  Commonwealth  of  Virginia.  The 
statement  in  the  Auditor's  report  shows  the  amount  of  the  public  printing  for  the  State 
incident  to  the  General  Assembly  and  all  other  purposes. 

Mr.  Turnbull :  That  is  all  true,  but  what  I  want  to  call  attention  to  is  that  you  have 
not  investigated  the  matter  quite  far  enough.  The  cost  of  the  Legislature,  as  I  stated, 
was  $75,971.60.  Then,  if  you  turn  over  to  the  other  page,  you  will  find  the  cost  of  the 
public  printing  to  be  $37,229.65.  If  you  turn  to  the  Auditor's  report  for  the  previous  year,, 
m  which  no  legislation  expenses  were  embraced,  you  will  find  that  the  cost  of  public 
printing  was  a  little  over  $10,000.  Then  if  you  will  turn  to  the  report  of  the  public  printer 
in  this  same  volume,  you  will  find  that  he  puts  down  thirty-seven  thousand  two  hundred 
and  odd  dollars  as  the  whole  amount.  The  Auditor's  report  shows  that  he  gave  a  war- 
rant on  the  treasury  for  this  amount. 

Here  is  the  report  of  the  public  printer,  with  printing  for  the  General  Assembly 
jointly  (that  means  for  both  houses),  $14,324.96;  printing  for  the  Senate  alone,  $4, 013. 30; 
printing  for  the  House  of  Delegates  alone,  $6,216.30;  making  a  total  of  $24,554.56. 

Mr.  Flood:    I  do  not  understand  those  figures.    I  do  not  see  how  you  make  it. 

Mr.  Turnbull:  I  am  going  by  the  report  of  the  public  printing.  I  did  not  undertake 
to  go  over  the  warrants  that  were  drawn  to  see  what  they  were  drawn  for,  or  anything  of 
that  kind,  but  the  cost  was  stated  in  that  report  for  the  Legislature  jointly,  and  then  for 
each  house  separately,  and  it  gave  the  aggregate  I  have  stated. 

Mr.  Harrison:    I  have  here  the  statement  made  by  the  Auditor  for  the  benehc  of 
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the  Finance  Committee,  in  which  he  puts  it  down  that  the  General  Assembly  meets  once 
in  two  years  at  a  cost  of  $75,000.  That  is  $37,500  a  year.  There  is  his  own  report  over 
his  signature. 

Mr.  Turnbull:  This  statement  is  all  true.  He  says  here  that  the  cost  of  the  Gen- 
eral Assembly  was  $75,000;  and  then  you  turn  to  the  report  of  the  Public  Printer  and 
you  find  that  the  cost  for  printing  the  journal  and  acts  of  the  Assembly  in  reference  to 
that  Legislature  amounts  to  twenty-four  thousand  and  some  dollars. 

Mr.  Boaz:  If  the  gentleman  will  allow  an  explanation,  that  is  a  statement  made  by 
the  Auditor  of  Public  Accounts  for  the  use  of  a  committee  of  this  body,  the  Committee 
on  Finance  and  Taxation.  We  asked  him  to  make  a  statement  of  the  actual  receipts 
and  disbursements  and  he  has  given  $75,000  as  one  of  the  items,  and  he  divides  it  by  two, 
making  $37,500  a  year. 

Mr.  Turnbull:  It  does  not  make  any  difference  what  sort  of  a  statement  the  Au- 
ditor furnished  to  the  Committee,  all  that  I  have  to  say  is  that  in  his  annual  report  the 
Auditor  of  Public  Accounts  in  this  book  printed  for  the  use  of  the  members  of  the  Gen- 
eral Assembly  has  stated  the  warrants  drawn  to  pay  the  expenses  of  the  General  As- 
sembly at  seventy-five  thousand  and  some  hundred  dollars,  and  he  has  stated  the  war- 
rants drawn  to  pay  the  public  printing  at  thirty-seven  thousand  and  some  hundred  dol- 
lars. In  1899  the  printing  amounted  to  but  ten  thousand  and  some  dollars.  Then  if  you 
will  turn  to  the  report  of  the  public  printer  you  will  find  in  it  the  very  items  I  have 
taken,  and  it  is  in  the  same  book,  showing  the  cost  of  printing  for  the  Legislature. 

Mr.  Flood:  I  would  be  obliged  to  the  gentleman  if  he  would  read  those  items.  I  did 
not  catch  all  of  them. 


Mr.  Turnbull:    The  items  are  as  follows: 


Printing  for  General  Assembly  jointly   $14,324  96 

For  the  Senate    4.013  30 

For  the  House    6,216  30 


Making  a  total  of    $24,554  56 


This  is  according  to  the  document  and  those  reports  of  the  Auditor  of  Public  Ac- 
counts, and  to  prove  that  that  is  true,  the  message  of  Governor  Kemper,  just  read  to  you, 
shows  that  the  cost  of  the  Legislature  amounted  to  $187,000  back  in  1875  and  1876. 

I  ask  the  Committee  what  reason  can  anybody  give,  and  the  gentleman  who  have 
called  attention  to  these  different  items  cannot  give  any  reason  why  the  Legislature 
should  meet  every  two  years. 

:\Iy  friend  from  Frederick  talked  about  the  reduction  in  the  amount  of  money  that 
was  paid  to  the  Commonwealth's  attorneys.  If  that  is  a  specimen  of  what  he  has 
enumerated  as  to  economy,  that  amount  was  saved  in  1895-96  and  1896-97,  and  the  act 
was  not  passed  1900  at  all,  but  in  1895-96. 

Mr.  Flood:  But  I  ask  the  gentleman  the  question,  whether  it  is  not  a  fact  that 
if  the  Legislature  had  met  but  once  in  four  years  instead  of  once  in  two  years,  that 
saving  would  have  been  lost  to  the  Commonwealth  for  the  time  of  two  years? 

Mr.  Turnbull:  That  is  all  true.  My  friend  was  in  the  Senate  for  years  before,  and 
he  had  never  called  to  the  attention  of  the  Senate  the  fact  that  these  Commonwealth's 
attorneys  w^ere  getting  out  of  the  treasury  twice  as  much  as  they  were  entitled  to  re- 
ceive. ' 

Mr.  Flood:    I  think  my  friend  from  Brunswick  was  there,  too. 

Mr.  Turnbull:  Since  my  friend  calls  my  attention  to  the  fact,  I  will  state  that  at 
the  very  first  session  of  the  Legislattire  I  ever  attended  we  introduced  this  reform  in 
the  Legislature  in  reference  to  the  Commonwealth's  attorneys,  and  then  it  was  that 
we  had  the  fight  of  our  lives  there  to  prevent  them  from  getting  out  of  the  public  treas- 
ury what  we  did  not  consider  they  were  entitled  to  have. 

Mr.  Flood:    I  will  say  to  the  gentleman  from  Brunswick  that  I  do  not  put  myself 
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up  as  having  done  everything  that  I  ought  to  have  done  in  the  General  Assembly  of 
Virginia,  nor  do  I  put  myself  up  as  a  target.  I  undertook  to  do  my  duty,  as  I  presume 
he  did.  Whether  I  overlooked  the  fact  that  the  Commonwealth's  attorneys  were  get- 
ting more  than  they  were  entitled  to  or  not,  is  not  a  question  that  is  pertinent  to  this 
debate. 

Mr.  Turnbull:  When  the  gentleman  talks  about  annual  sessions  or  biennial  ses- 
sions of  the  Legislature  I  want  to  show  that  the  meeting  of  the  Legislature  in  biennial 
session  does  not  correct  all  the  evils  at  any  time.  When  they  had  existed  for  years  and 
years  there  was  sometimes  no  effort  made;  and  simply  because  he  directs  attention  to 
one  session  of  the  Legislature  in  which  this  reform  was  attempted  to  be  made,  is  that 
any  reason  why  you  should  not  have  other  reforms? 

These  gentlemen  undertake  now  to  show,  and  the  attention  of  the  Committee  has 
been  called  by  these  gentlemen  to  the  fact  that  so  many  laws  have  been  enacted  in  re- 
gard to  taxation  and  so  many  laws  passed  by  which  more  taxes  have  been  gathered 
from  the  people  of  Virginia,  and  they  give  that  as  a  reason  why  the  Legislature  should 
meet  every  two  years,  in  order  that  that  thing  may  be  continued.  I  want  to  say  that  I 
am  here  representing  the  people  of  my  country  for  the  very  purpose  of  attempting  to 
keep  anything  of  the  sort  from  being  done,  and  instead  of  imposing  more  taxes  upon 
them  I  want  to  reduce  the  expenses  of  the  government  and  thereby  relieve  the  people 
from  greater  taxation.  The  people  of  Virginia  in  my  section  are  paying  more  now  than 
we  can  properly  carry. 

Now,  my  friend  cited,  I  think,  another  very  important  point  in  reference  to  this 
matter.  He  stated  the  fact  that  there  was  a  tax  on  fertilizers;  that  a  fertilizer  law  was 
passed  at  the  last  session  putting  a  tax  of  twenty-five  cents  on  a  ton  of  fertilizer.  Now, 
I  beg  the  gentleman  from  Frederick  to  understand  that  in  my  section  of  the  country 
the  farmers  in  that  community  resent  the  imposition  of  that  tax,  because  they  know  that 
a  tax  of  fifty  cents  is  put  on  in  North  Carolina  and  that  the  fertilizer  establishments 
in  Virginia  and  North  Carolina,  these  immense  incorporations  now  manufacturing  fer- 
tilizers, increase  the  cost  of  their  product  by  the  amount  of  that  tax,  and  the  people  of 
the  State  of  Virginia  are  paying  fifty  cents  a  ton  tax  and  not  twenty-five  cents  a  ton 
tax.  What  benefit  are  you  getting  from  it?  You  are  getting  nothing  but  a  lot  of  officers 
in  what  they  call  the  agricultural  department,  who  are  drawing  salaries,  and  of  what 
benefit  are  they  to  the  people  of  Virginia? 

Mr.  Flood:  I  should  like  the  gentleman  from  Brunswick  to  state  to  me  a  single 
brand  of  fertilizer  where  the  cost  has  been  increased  fifty  cents  ton  by  that  law. 

Mr.  Turnbull:  I  do  not  know  anything  about  that  except  what  those  who  buy  fer- 
tilizer tell  me,  that  when  this  tax  was  put  on  it  increased  the  cost  to  them  fifty  cents  a 
ton. 

Mr.  Flood:  I  challenge  you  to  name  a  single  brand  of  fertilizer  sold  in  this  Com- 
monwealth that  has  been  increased  fifty  cents  a  ton. 

Mr.  Turnbull:  I  merely  know  what  these  fertilizer  men  have  told  me.  When  I  in- 
quire about  it  they  tell  me  that  they  add  on  the  tax  to  the  cost  of  the  fertilizer.  If  they 
did  not  do  that  they  were  fools  for  not  doing  it,  because  every  manufacturer  adds  the 
cost  of  the  tax  or  loses  that  much.  They  add  to  the  cost  of  the  fertilizer  the  amount 
of  the  tax  in  North  Carolina,  and  :hat  is  the  biggest  one,  and  I  understand  that  people 
of  Virginia  are  paying  a  fifty-cent  tax,  instead  of  a  twenty-five  cent  tax.  I  ask,  if  those 
fertilizer  men  do  not  add  the  tax  on  it  how  can  they  make  anything  by  manufacturing 
fertilizer.    Every  one  knows  that  the  tax  is  bound  to  come  out  of  the  consumer. 

The  farmers  in  the  county  are  paying  this  tax  and  it  goes  to  support  an  Agricul- 
tural Department,  that  I  am  proud  to  say,  when  I  was  in  the  Senate,  I  voted  to  abolish, 
and  I  would  do  it  again,  if  I  had  the  opportunity.  I  recollect  distinctly  that  my  distiB- 
guished  friend  from  Appomattox  (Mr.  Flood)  was  there,  and  he  fought  manfully  day  in 
and  day  out  to  prevent  us  from  abolishing  it  entirely. 

So  I  think  when  my  distinguished  friend  from  Frederick  alluded  to  the  fertilizer 
tax  that  you  put  on  the  farmer  in  my  county  to  support  the  Agricultural  Department, 
■so-called,  but  presumed  to  be  for  the  benefit  of  the  farmers,  he  made  a  mistake,  for  he 
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just  called  attention  to  the  fact  that. they  were  paying  a  tax  which  they  had  no  busi- 
ness paying  and  supporting  an  Agricultural  Department  that  has  never  been  of  any 
benefit  to  the  State  of  Virginia  that  I  know  of. 

It  is  true  that  the  present  Commissioner  of  Agriculture  has  published  a  book  in 
pamphlet  form  in  which  he  gives  the  pictures  of  every  kind  of  bug  and  of  grass  and  one- 
thing  and  another  in  the  State,  and  the  book  was  entertaining  to  me  for  I  studied  it  a 
whole  night  and  a  half  to  see  if  I  could  get  anything  out  of  it  worth  a  cent.  And  I  did 
find  the  pictures  of  a  lot  of  bugs  and  one  thing  and  another  that  preyed  on  fruits  and 
vegetables  in  my  section  of  the  country,  and  he  did  give  a  remedy  which  it  was  claimed 
would  exterminate  them. 

I  wish  to  sa.y,  gentlemen  of  the  Committee,  that  I  look  at  these  things  from  a  very 
practical,  business  standpoint.  There  is  one  thing  I  am  going  to  state  and  I  state  it 
frankly.  I  came  here  to  represent  my  people  and  I  am  not  under  any  obligation  to  any- 
body else.  I  did  not  come  with  any  instructions  from  them.  But  they  told  me,  we  want 
the  criminal  expenses  of  the  State  of  Virginia  reduced;  we  want  the  expenses  of  the 
State  government  reduced;  and,  instead  of  looking  for  new  forms  of  taxation,  we  want 
you  to  try  to  see  if  you  cannot  reduce  the  expenses  so  as  to  prevent  us  from  paying  as 
much  as  we  are  now  paying. 

I  undertake  to  say  that  the  gentleman  from  Frederick  has  not  cited  a  single  soli- 
tary instance  where  an  important  law  has  been  passed  that  could  not  have  been  'passed 
at  a  quadrennial  session  as  well  as  any  other.  Now,  let  us  see.  I  believe  I  passed  over 
two  instances.  He  talked  about  the  re'duction  of  criminal  expenses  and  he  quoted  act 
after  act  from  the  session  acts  of  1899-1900. 

Now,  I  want  to  tell  my  friend  from  Frederick  that  the  criminal  expenses  were  re- 
duced by  the  action  of  the  Legislature  of  1895-96,  and  in  1897-98  because  the  people  were 
then  greatly  exercised  on  that  subject,  and  they  expected,  on  account  of  the  deficit  ta 
which  the  gentleman  from  Albemarle  called  attention,  to  have  the  expenses  reduced. 
We  went  into  every  possible  avenue.  We  investigated  every  asylum,  every  institution 
of  learning,  and  everything  else  in  the  State  of  Virginia,  and  we  tried  to  equalize  the 
expenses  of  the  institutions  and  reduce  the  expenses.  We  did  bring  them  down,  and  I 
am  glad  to  say  that  we  had  no  more  able  and  efficient  help  in  attempting  it  than  the- 
gentleman  from  Albemarle  (Mr.  Boaz)  for  he  was  ready  and  willing  to  help  us,  and  did 
it  all  the  time. 

But  as  soon  as  we  got  a  full  treasury  by  our  efforts  in  that  direction,  the  Legislature 
of  1900  came  back  here  and  spent  a  large  portion  of  the  money  we  had  accumulated  by 
making  these  reductions,  and  not  only  that,  but  they  went  to  work  to  repeal  a  lot  of 
laws  that  did  help  to  reduce  expenses,  and  actually  went  so  far,  I  understand,  as  to 
appropriate  ten  thousand  dollars  to  build  a  house  at  William  and  Mary  College  on  land 
that  the  professors  of  that  college  can  deed  away  to-morrow,  and  the  State  of  Virginia 
has  not  a  cent's  v/orth  of  interest  in  it.   I  simply  cite  that  as  one  instance. 

No  man  who  has  not  been  in  the  Legislature,  no  man  who  has  not  been  here  with 
the  purpose  that  some  of  us  came  here  with  an  understanding  of  this  thing.  I  want  it 
understood  that  I  do  not  impute  any  improper  motive  to  my  friend  from  Appomattox 
(Mr.  Flood),  because  I  know  he  discharged  his  duty  in  the  Senate  as  faithfully  as  man 
ever  did.  But  I  v/ant  to  say  that  you  have  not  an  idea  of  what  sort  of  a  task  you  have 
to  go  through  as  members  of  the  Legislature,  when  men  come  before  it  to  importune 
for  appropriations  out  of  the  public  funds,  and  when  the  main  argument  used  is  that 
you  have  got  money  in  the  treasury  and  there  is  no  reason  why  you  should  not  give  it  to 
them. 

Mr.  Boaz:  He  refers  to  William  and  Mary  College.  Has  not  the  State  been  making 
an  annual  appropriation  of  $15,000  for  William  and  Mary  for  a  good  many  years,  in- 
cluding the  session  in  which  the  gentleman  himself  served? 

Mr.  Turnbull:    Yes,  sir. 

Mr.  Boaz:  What  is  the  difference  in  principle  between  making  an  annual  appro- 
priation and  an  appropriation  of  money  for  the  repair  or  erection  of  buildings? 

Mr.  Turnbull:    I  will  try  to  make  it  clear.    My  idea  was  that  the  appropriation  ta 
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William  and  Mary  College  was  an  outrage  on  the  people  of  Virginia  to  start  with,  and 
I,  in  trying  to  make  some  reform,  voted  to  knock  it  out.  Not  only  that,  but  I  raised  my 
voice  in  the  Senate  against  it.  The  State  is  paying  $15,000  to  William  and  Mary  College 
for  what?  We  are  paying  $15,000  for  what  we  could  get  at  Blacksburg  or  the  University 
of  Virginia  by  hiring  a  professor  at  $1,500  a  year,  and  that  is  to  teach  a  man  how  to 
teach.  In  other  words,  after  he  goes  through  school  a  few  young  bucks  at  college  down 
there  undertake  to  teach  him  how  to  teach  somebody  else.  Then  on  top  of  that  the 
Legislature  makes  an  appropriation  to  that  college  because  we  have  a  full  treasury,  to 
erect  a  building  on  land  in  which  the  State  has  no  interest. 

Mr.  Green:    The  $10,000  was  in  addition  to  the  $15,000,  I  think. 

Mr.  Turnbull:  Yes,  I  think  it  was  $10,000,  I  am  not  certain  about  the  amount;  but 
any  way  it  does  not  make  any  difference,  if  it  was  money  of  the  people  paid  in  taxation 
the  Legislature  did  not  have  the  right  to  appropriate  for  that  purpose.  I  should  like 
to  have  the  Legislature  make  an  appropriation  to  put  up  a  building  on  land  that  I  own, 
because  I  have  more  of  a  load  than  I  can  carry,  and  if  that  principle  is  to  be  carried 
out,  I  might  get  help  from  the  State  of  Virginia  as  well  as  other  people. 

Now,  it  is  the  same  kind  of  a  principle  and  the  same  thing  all  the  way  along,  and 
I  am  opposed  to  it.  I  undertake  to  say  that  there  is  not  a  solitary  law  which  was  passed 
by  the  last  General  Assembly  that  could  not  have  been  passed  at  a  four-year  session, 
and  the  people  of  Virginia  would  have  never  known  the  difference. 

My  friend  has  said  another  thing  that  I  think  was  unfortunate  for  him,  and  that 
is  his  talk  about  the  land  grabbers'  act.  I  want  tO'  say  something  about  that  act,  and 
to  let  the  members  of  the  Convention  understand  what  it  was,  because  I  took  part  in 
trying  to  correct  the  land  grabbers'  act,  about  which  there  had  been  no  clamor,  or  but 
very  little,  until  we  fixed  it  so  that  nobody  could  complain  of  it.  Then  there  was  a 
clamor  because  somebody  thought  he  had  found  out  something  and  he  was  not  satisfied 
with  its  being  fixed,  and  he  wanted  us  to  fix  it  so  as  to  give  to  those  people  who  had 
not  paid  their  faxes  an  exemption  from  the  payment  of  taxes  for  twenty  or  thirty  years, 
and  let  them  have  their  land  back.  I  was  paying  my  taxes  regularly,  and  I  tnought  they 
ought  to  be  made  to  pay  theirs. 

I  admit  that  the  Legislature  of  one  year  did  pass  a  land  grabbers'  act,  in  other 
words,  it  passed  an  act  allowing  anybody  to  go  to  the  clerk's  office  and  to  pay  the  taxes 
on  any  delinquent  land  he  thought  proper,  and  hand  the  money  over  the  counter  and 
^et  a  deed  from  the  clerk.   It  was  at  a  biennial  session  that  they  passed  that  act. 

But  I  want  to  say  in  the  beginning  that  there  were  lands  that  the  man  did  not  own 
at  all,  because  they  had  been  sold  and  bought  by  the  Commonwealth  and  belonged  to  the 
State.  A  majority  of  the  members  of  the  Legislature  thought  they  had  a  right  to  do  as 
they  pleased  with  what  belonged  to  the  State  of  Virginia,  and  they  passed  a  law  of  that 
sort.  But  when  we  came  back  down  here,  I  do  not  know  whether  it  was  four  or  two 
years  afterwards,  we  thought  that  that  was  wrong.  I  did.  I  thought  that  in  consideration 
of  the  fact  that  the  Legislature  had  been  postponing  the  sale  of  delinquent  land  for  some- 
time and  the  State  had  not  actually  taken  charge  of  them,  they  should  be  given  a 
-chance,  and  that  they  should  have  notice  in  order  that  they  might  redeem  the  land,  and 
i  helped  to  prepare  a  bill  in  the  Senate  to  give  notice  to  everybody,  not  to  relieve  them 
from  the  payment  of  taxes  as  the  clamor  was  in  regard  to  it,  but  to  give  notice  to  every- 
l)ody  that  application  had  been  made  to  buy  it,  so  that  the  land  could  be  redeemed. 

The  funniest  thing  occurred  about  it  I  have  ever  known  in  my  life,  and  I  wish  to 
state  right  here  what  it  was.  When  that  measure  was  passed  through  the  Senate  it 
went  over  to  the  House,  and  they  sat  on  it  for  about  two  months  and  did  nothing  until 
I  introduced  a  bill  directing  the  Auditor  of  Public  Accounts  to  make  out  a  list  of  those 
delinquent  lands  in  order  to  make  a  second  attempt  to  sell  them,  and  then  they  did  some- 
thing in  the  House  of  Delegates.  They  passed  a  law  putting  a  penalty  of  $5  on  every 
man  who  had  to  pay  this  tax,  to  pay  the  man  for  his  trouble  in  making  the  application, 
a,nd  that  is  what  kicked  up  the  howl. 

After  that  bill  came  back  to  the  Senate,  those  fellows  came  over  and  notified  us  if 
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-^■e  did  not  take  that  we  would  not  get  anything;  they  would  not  vote  for  anything  unless 
we  put  that  penalty  in  there,  and  this  clamor  was  raised  about  the  penalty  of  So,  and 
it  was  claimed  that  these  lands  ought  to  be  released.  I  do  not  say  that  my  friend  was 
there  or  ever  had  anything  to  do  with  this  at  all,  but  when  they  came  there  and  said, 
we  insist  on  putting  this  penalty  in  we  thought  it  best  to  take  that  rather  than  make  no 
change  at  all.  and  having  prepared  the  bill  myself,  thought  it  proper  that  I  should  state 
to  the  people  of  Virginia  what  the  land  grabbers"  act  was,  so  I  published  a  piece  in  the 
paper  explaining  it.  and  I  have  never  heard  a  word  about  the  land  grabbers"  act  since. 

Xow,  the  others  are  exactly  on  an  equal  footing  with  it.  There  is  not  a  single  one 
of  them  that  a  four  years"  session  would  not  accomplish  just  as  well  as  a  biennial  ses- 
sion of  the  Legislature. 

But.  gentlemen  of  the  Committee,  there  may  be  an  extra  session.  Let  us  get  down 
to  business  about  this  thing.  Way  should  the  Legislature  meet  every  four  years?  It 
is  said  some  important  subject  would  require  positive  action  and  at  once  every  two 
years.  Is  it  not  provided  for  in  this  report?  The  Governor  can  call  the  Legislature, 
if  he  thinks  proper,  and  if  he  will  not  do  it,  then  the  members  of  the  Legislature  can  di- 
rect him  to  call  it.  How  can  there  be  any  harm  in  this  provision?  If  any  exigency 
arises,  if  anything  is  to  be  done,  the  Governor  will  see  it  and  call  it.  He  is  the  servant 
of  the  people.  He  was  elected  by  the  people.  He  holds  allegiance  to  them,  does  he  not? 
If  any  difficutly  arises  requiring  an  extra  session  of  the  Legislature,  would  he  not  call 
it?  If  the  Governor  would  not  do  it.  if  when  he  goes  into  office  he  gets  to  be  a  stiff- 
necked  man  and  will  not  hear  that  clamor  of  the  people,  why.  the  Legislature  is  elected 
by  the  people,  and  cannot  the  Legislature  demand  it?  What  more  can  you  want?  Is  it 
worth  $100,000  to  the  people  of  Virginia  that  something  might  happen  when  there  have 
been  but  two  extra  sessions  of  the  Legislature  since  1S76,  when  the  biennial  sessions 
were  established  that  were  brought  about  by  any  emergency. 

VTio  did  that?  The  people  themselves  did  it  for  the  purpose  of  trying  to  make 
tis  come  down  here  and  reduce  the  expenses  of  the  State  and  take  away  the  enormous 
taxation  from  them.    Is  not  that  true?    Then,  I  ask,  what  is  the  matter  with  it? 

Some  gentlemen  have  stated  that  it  requires  two-thirds  of  the  Legislature,  but 
it  seems  to  me  it  would  come  with  a  great  deal  better  grace  from  those  gentlemen  if 
only  they  would  say.  "Let  us  amend  that  section  and  let  it  be  a  majority."  In  that  case, 
I  would  say,  ■"'All  right:  let  a  majority  call  an  extra  session  of  the  Legislature  if  they 
think  proper.""  There  is  no  reason,  it  seems  to  me.  that  any  sensible  man  can  possibly 
give  which  cannot  be  met  by  the  fact  that  the  Governor  can  call  the  Legislature  together 
at  any  time  he  may  see  proper. 

Mr.  Flood:  I  should  like  to  ask  the  gentleman  when  we  would  elect  our  L'nited 
States  Senators,  if  we  have  Legislatures  only  every  four  years. 

Mr.  Turnbull:  I  have  a  table  here  which  shows  that  at  no  time.  I  think,  in  a 
period  of  some  thirty  odd  years,  will  it  be  more  than  two  or  three  years  in  advance  of 
the  term  for  which  you  elect  L'nited  States  Senators,  and  what  is  the  matter  with  that? 
It  is  true  that  sometimes  you  elect  tvro  the  same  year.  Do  you  not  do  it  now  when  the 
time  comes  around? 

]\Ir.  Flood:    Xo.  we  never  do  it  now. 

Mr.  Turnbull:  What  is  the  harm  in  electing  a  Senator  two  years  prior  to  the  time 
he  takes  his  seat?  Is  it  worth  S1'!ii?i.ijuu  to  the  people  of  Virginia  that  you  should  wait 
a  year  longer  before  you  elect  him? 

Mr.  R.  Walton  ]\Ioore:  A  careful  calculation  shows  that  if  the  first  Legislature 
should  be  elected  in  1902  or  any  even  year  at  the  time  when  members  of  Congress  are 
elected  and  a  President  is  not  elected,  the  Legislature  would  never  choose  a  L'nited 
States  Senator  more  than  two  years  in  advance  of  the  time  when  he  is  to  be  sworn  in, 
and  in  half  the  cases  it  would  choose  him  in  the  very  year  when  he  is  sworn  in,  only 
three  months  before  he  takes  the  oath  of  office. 

Mr.  Turnbull :  I  did  not  elaborate  on  that,  because  I  knew  my  friend  from  Fairfax 
was  much  more  familiar  with  that  subject  than  I  was  and  had  the  figures  with  him. 
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But  what  if  we  do  elect  a  United  States  Senator  four  years  in  advance?  Is  not  Virginia 
as  capable  of  selecting  competent  men  at  that  time  as  several  years  later?  Is  it  worth 
$100,000  to  the  people  of  the  State  to  wait  three  years  to  see  who  they  are  going  to 
have  to  represent  the  State  in  the  Senate  of  the  United  States?  Put  the  question  to 
the  people,  whether  they  shall  pay  $100,000  in  order  to  have  a  session  of  the  Legislature 
to  elect  a  United  States  Senator,  and  see  which  way  they  will  go. 

Now,  I  want  to  say  another  thing.  Since  this  majority  report  was  put  in,  I  have 
gotten  letters  from  numbers  of  the  people  in  my  section  of  the  country;  I  have  seen 
the  papers  from  different  sections,  and  there  has  been  universal  approval  of  this  mat- 
ter. The  only  paper  that  I  know  of  at  all  that  said  anything  which  looked  like  it  ought 
not  to  be  done  was  the  Richmond  Dispatch,  and  if  you  will  look  at  the  files  of  the  Dispatch 
you  will  find  that  the  day  after  it  came  out  it  rather  approved  of  it,  and  this  morning 
in  its  issue  it  rather  disapproves  of  it.  That  is  not  all.  In  that  very  Richmond  Dispatch 
where  they  have  that  editorial,  let  me  show  you  what  a  correspondent  said  in  reference 
to  the  city  of  Richmond. 

I  say  in  the  Dispatch  this  morning  there  is  an  editorial  saying  it  would  not  do  to 
have  quadrennial  sessions  because  it  would  put  the  Legislature  too  far  from  the  people. 
That  is  the  same  argument  which  was  made  by  gentlemen  as  to  biennial  sessions.  It 
did  not  seem  to  have  much  weight  in  the  Senate  for  they  voted  34  to  1.  Now,  is  there 
anything  in  it?  I  started  to  say  that  in  the  very  same  Dispatch  which  had  that  editorial,, 
here  is  what  the  correspondent  of  the  Dispatch,  the  news  man  in  the  city  of  Richmond, 
says: 

The  Convention  will  to-day  resume  consideration  of  the  report  of  the  Legislative 
Committee.  The  Convention  has  not  yet  decided  whether  there  shall  be  quadrennial  or 
biennial  sessions  of  the  Legislature.  The  fight  will  be  resumed  to-day.  It  is  a  remark- 
able fact  that  the  members  who  favor  the  quadrennial  sessions  are  more  earnest,  prob- 
ably, than  those  who  have  advocated  any  other  proposition  made  in  the  Convention. 
It  is  also  worthy  of  mention  that  every  business  man  of  this  city  who  has  expressed 
himself  on  this  subject,  and  several  have  taken  occasion  to  do  so  within  the  past  day 
or  two,  are  in  favor  of  the  report  of  the  Committee,  which  recommends  that  the  sessions 
be  held  every  four  years.  , 

So  I  say,  if  that  is  true  you  will  have  the  Richmond  Dispatch  with  an  editorial 
rather  opposing  it  and  you  will  have  the  business  people  of  Richmond  unanimous  in  its 
favor. 

I  want  to  say  another  thing.  I  have  been  at  home  two  or  three  times  since  thiri 
report  was  made,  and  I  have  not  seen  a  man  who  did  not  think  the  provision  in  refer- 
ence to  it  a  good  one  and  in  the  line  of  economy. 

Mr.  Flood:  I  should  like  to  ask  the  gentleman  a  question.  I  should  like  to  have 
him  explain  something  about  the  election  of  a  Legislature  in  the  year  1902.  I  should 
like  to  know  if  it  is  the  purpose  to  have  the  Legislature  elected  in  1901  and  another  in 
1902. 

Mr.  Turnbull:  I  suggest  to  the  gentleman  that  he  is  a  member  of  the  Committee 
on  Suffrage,  which  has  under  consideration  the  question  of  elections,  and  that  he  can 
refer  to  himself  for  an  answer  to  the  question  as  to  what  is  going  to  be  done  with  refer- 
ence to  elections  and  when  we  are  going  to  have  them. 

Mr.  Flood:  I  will  say  to  the  gentleman  that  I  cannot  get  the  information  for  my- 
self as  I  never  heard  of  it  until  just  now,  and  I  would  like  to  get  the  information  from 
him  as  he  has  brought  up  the  subject. 

Mr.  Turnbull:  It  is  not  my  business  now,  and  I  do  not  know  what  the  Committee 
on  Suffrage  will  do.  The  Suffrage  Committee  have  been  at  work  for  three  months.  I 
do  not  know  what  the  Committee  will  do,  and  I  do  not  think  anybody  else  knows  what 
they  are  going  to  do. 

Now,  Mr.  Chairman  and  gentlemen  of  the  Committee,  I  have  been  interrupted  a 
great  deal,  and,  of  course,  it  made  me  say  things  and  go  ahead  longer  than  I  intended  be- 
cause in  answer  to  inquiries  I  had  necessarily  to  do  so,  but  I  want  to  cite  you  one  paral- 


DEBATES  OF  THE  COXSTITUTIOXAL  COXYEXTIOX  OF  VIRGIXIA. 


505 


lei  that  I  think  has  some  application  to  the  position  we  are  in  here  to-day  in  reference 
to  these  matters  of  importance  to  the  people  of  Virginia.  There  is  not  a  man  in  the 
State  at  large,  I  say,  who  does  not  favor  fevrer  elections,  and  the  idea  of  the  Committee 
was  to  have  them.  They  demand  that  you  shall  have  fewer  sessions  of  the  Legislature 
instead  of  having  to  elect  members  of  the  Legislature  every  two  years.  They  come 
down  here  and  v/hat  is  the  inclination  of  any  member,  it  does  not  make  any  difference 
who  he  is?  When  I  first  came  down  here  I  thought  it  was  positively  necessary  for  me 
to  satisfy  my  constituents  by  introducing  some  measure,  and  I  admit  I  was  fool  enough 
to  introduce  more  than  one.  ■  They  have  got  to  do  something,  and  if  you  do  not  do  any- 
thing else  they  pass  a  game  law  or  a  road  law  especially  on  his  account,  and  we  have 
a  different  law  for  almost  every  county  in  the  State  of  Virginia. 

Mr.  R.  Walton  Moore:  May  I  say  to  the  gentleman,  if  he  will  allow  me,  it  has  been, 
said  that  we  were  proposing  here  the  very  remarkable  thing  of  confining  the  Legislature 
of  Virginia  to  the  passage  of  general  road  laws  and  proposing  that  the  counties  should 
operate  under  those  laws.  On  the  contrary,  as  he  well  knows,  our  proposal  is  that  the 
Legislature  shall  allow  the  local  authorities  to  legislate  in  respect  to  the  roads  of  the 
various  localities. 

Mr.  Turnbull:  That  is  right,  sir.  That  is  in  the  provision  we  have  presented.  That 
is  not  all. 

Mr.  Boaz:    But  your  report  does  not  contain  any  provision  to  that  effect? 
Mr.  R.  Walton  Moore:    Yes,  it  does. 

Mr.  Harrison:  But  you  propose  to  allow  the  local  authorities  to  take  charge  of 
a  matter  the  whole  people  are  interested  in,  which  is  the  road  law. 

Mr.  R.  Walton  Moore:  I  will  say  to  the  gentleman  from  W^inchester  that  I  fear  he 
has  not  carefully  considered  this  report  that  he  has  done  us  the  honor  of  signing. 

Mr.  Harrison:    Oh,  yes;  I  have. 

Mr.  R.  Walton  Moore:  According  to  our  report,  the  Legislature  is  forbidden  to  pass 
special  road  laws.  Then  comes  a  provision  authorizing  the  Legislature  to  delegate  the 
powers  of  legislation  in  respect  to  road,s  to  the  local  authorities.  I  think  I  can  venture 
to  say  confidently  that  that  has  been  done  in  a  large  majority  of  the  States  of  this 
Union.  The  State  of  New  York,  which  recently  revised  its  Constitution,  Mr.  Joseph  H. 
Choate,  being  the  presiding  officer  of  the  Convention,  and  Mr,  Root  being  one  of  the 
principal  leaders  upon  the  floor  of  the  Convention,  passed  just  such  a  provision  as  that, 
delegating  the  powers  of  road  legislation  to  the  local  authorities;  and  that  has  been 
done  everywhere  throughout  this  country. 

Mr.  Harrison:  VTiat  I  was  objecting  to  is  that  a  matter  of  public  interest  like  a 
road  should  be  delegated  to  a  local  board. 

Mr.  Turnbull:  We  say  that  it  ought  to  be  left  to  the  local  authority.  The  way  it  is 
now  it  is  left  to  the  member  of  the  Legislature.  He  is  one,  and  is  it  better  to  leave  it  to 
one  member  of  the  Legislature  than  to  leave  it  to  the  authorities  of  the  county,  who 
have  charge  of  county  affairs,  to  do  this  thing?  Members  of  the  Legislature  get  up  here 
as  I  did.  I  got  up  heve,  and,  after  three  weeks'  careful  consideration,  I  presented  a  road 
law  for  my  county  that  I  thought  was  the  thing,  and  I  had  it  carried  through  the  Sen- 
ate, and  there  was  not  a  single  member  there,  I  think,  who  voted  against  any  proposi- 
tion of  that  sort  applying  to  my  special  section.  VvTien  I  came  over  here  to  the  House 
there  was  no  one  here  who  objected  to  my  having  any  sort  of  a  road  law  I  wanted 
except  one,  and  he  kicked  up  a  row  about  it  amongst  a  certain  set,  and  they  came  out 
in  the  next  Legislature  and  passed  another  road  law  for  the  county  of  Brunswick  differ- 
ent from  the  one  which  I  had  passed  through  the  Senate.  I  say  it  is  better  to  have  a 
general  law  requiring  the  county  authorities  to  work  the  roads  according  to  the  man- 
ner thought  best  for  that  special  county,  because  they  have  five  or  six  intelligent  men 
who  have  under  consideration  the  affairs  of  the  county  and  are  interested  in  them, 
than  to  have  one  member  of  the  Legislature  come  down  here  and  fix  the  law  that  he 
thought  was  best. 

My -friend  from  Frederick  said  if  it  had  not  been  for  biennial  sessions  of  the  Leg- 
islature he  would  not  have  been  able  to  borrow  thirty  thousand  dollars  for  his  town. 
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The  argument  would  simply  lead  to  the  conclusion  that  we  must  have  biennial  sessions 
that  cost  the  State  of  Virginia  one  hundred  and  odd  thousand  dollars  to  accommodate 
persons  who,  like  the  gentleman  from  Frederick,  want  to  borrow  for  their  towns.  It 
would  be  better  to  loan  the  city  of  Winchester  thirty  thousand  dollars  and  have  no  bien- 
nial meetings  of  the  General  Assembly. 

But  it  is  the  idea  of  the  Committee  to  have  a  general  law  on  the  subject  that  will 
enable  the  cities  when  necessary  to  borrow  money  and  that  shall  provide  as  to  how  it 
must  be  done.  Can  any  one  gainsay  a  proposition  of  that  sort?  Is  not  that  a  proper  thing 
to  do,  instead  of  forcing  those  people  to  come  to  the  Legislature  to  make  these  appropria- 
tions and  put  the  State  to  the  cost  of  holding  the  sessions?  That  is  my  practical,  common- 
sense,  business  idea  of  the  thing. 

Mr.  Harrison:  I  wish  to  say  that  not  only  Winchester  did  it,  but  nearly  every  county 
in  the  State  would  do  it. 

Mr.  Turnbull:  That  is  true;  every  county  would  borrow  the  money  if  it  was  neces- 
sary for  them  to  borrow,  but  it  would  not  be  necessary  for  any  of  them  to  come  here,  and 
that  is  the  very  thing  this  Committee  is  trying  to  do,  to  have  a  general  law  on  these  sub- 
jects, so  as  to  make  no  applications  to  the  Legislature  necessary. 

That  is  not  all.  I  have  heard  but  one  objection  to  this  provision  that  came  from  the 
business  interest  of  the  country,  or  the  representatives  of  business  interests,  and  that  the 
people  would  say,  if  you  do  not  meet  every  two  years,  you  might  want  to  have  some  im- 
portant charter  passed  and  you  could  not  get  it  in  Virginia  except  by  an  act  of  the  Legis- 
lature. My  reply  to  that  is  exactly  the  same.  We  are  going  to  have  a  general  incorpora- 
tion law  and  make  the  whole  thing  stable,  so  that  you  can  incorporate  anything  you  want 
under  a  general  law.   That  is  what  they  have  in  other  States. 

Now,  I  think  I  have  detained  the  committee  long  enough.  I  hope  I  have  not  left  out 
anything  I  had  intended  to  say  in  reference  to  this  matter,  but  I  am  getting  tired  and  I 
want  to  conclude  my  remarks.  I  think  there  is  a  similarity  between  this  Convention  to- 
day and  another  body  of  men  assembled  on  one  occasion.  We  have  been  in  bondage  for 
thirty-odd  years  under  this  Constitution.  We  read  in  the  sacred  history  of  the  Israelites 
that  they  were  in  bondage  for  seven  years  to  the  Midianites,  and  that  there  was  a  man  of 
God  selected  to  deliver  them  from  that  bondage.  They  selected  a  plain  farmer,  who  was 
threshing  his  wheat  in  the  dark  to  prevent  the  Midianites  from  getting  it  away  from  him. 
So  the  man  undertook  to  deliver  them  from  that  bondage,  and  he  was  directed  to  get 
together  an  army  for  the  purpose  of  going  over  the  land  into  the  valley  of  Jezreel  and 
defeat  them.  They  did  select  32,000  men,  and  when  they  were  expecting  the  order  to  be 
given  for  them  to  descend  from  the  mountain  down  into  the  plain  to  join  battle  with  this 
immense  host  of  the  Midianites  who  were  there,  which  were  as  the  sands  of  the  sea  in 
number,  there  came  another  command,  and  that  was  that  you  have  got  too  many  men; 
32,000  is  more  than  will  do  the  work,  for  certain  reasons;  there  are  some  of  them  who  are 
fearful  and  afraid;  and  I  want  you  to  tell  those  to  take  up  their  knapsacks  and  go  home. 
(Laughter  and  applause.)  And  twenty  and  two  thousand  of  them  left  for  home.  The  test 
had  not  been  sufficiently  applied  them;  there  were  too  many  yet;  there  were  some  left 
who  did  not  answer  the  purpose;  and  the  command  again  went  forth  that  those  present 
be  again  gone  over,  and  why?  Because  there  were  some  who  looked  more  to  their  indi- 
vidual interests  than  to  the  good  of  Judea.  Applying  another  test  that  will  take  out  of 
this  band,  that  are  to  accomplish  the  delivery  of  the  people  of  Israel,  these  men,  and  on 
the  test  to  show  which  of  them  had  more  their  own  interests  at  heart  than  they  had  the 
Interests  of  the  children  of  Israel  were  applied,  and  only  three  hundred  remained,  and  it 
was  this  three  hundred,  gentlemen  of  the  Convention,  that  descended  upon  the  Midianites 
and  utterly  destroyed  them,  120,000  of  them  perishing  in  one  day. 

Now,  I  want  to  say  that  in  my  judgment,  when  the  people  at  the  polls  last  May  picked 
out  the  one  hundred  men  who  sit  here,  they  did  it  for  the  purpose  of  delivering  them  from 
the  bondage  they  had  been  in  for  thirty  years.  I  for  one  have  looked  forward  to  this 
Convention  with  hope  for  twenty  years  that  it  would  accomplish  the  purpose.  I  say  if 
there  are  any  here  who  are  fearful  and  afraid  to  carry  out  the  wishes  of  the  people  in  the 
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way  of  reducing  expenses  they  ought  at  least  to  lie  down  and  let  the  balance  go  over  them. 
(Laughter  and  applause.) 

Gentlemen  of  the  Convention,  I  want  to  say  another  thing,  and  I  say  it  with  the 
utmost  good  faith  to  every  member  of  the  Convention,  because  I  do  not  believe  there  is 
one  here  who  is  not  a  friend  of  mine,  I  believe  that  all  here  are  trying  to  do  what  they 
think  is  right,  but  I  say  if  there  are  any  men  in  this  Convention  who  put  their  own  selfish 
interests  against  the  interests  of  the  people  of  Virginia,  better  for  them  that  they  had  a 
millstone  tied  around  their  neck  and  cast  into  the  sea  than  to  occupy  such  a  position  in 
this  Convention,  which  represents  the  people  of  this  State. 

I  am  in  earnest,  gentlemen  of  the  Convention,  in  regard  to  this  matter.  I  have  studied 
the  subject,  as  has  each  of  the  members  of  this  Committee;  they  have  done  their  best  and 
given  it  the  best  thought  they  had,  and  this  is  the  conclusion  we  have  arrived  at.  I  ask 
you  not  to  puncture  our  report  in  the  beginning  by  taking  out  of  it  the  very  thing  that  in 
my  judgment  is  to  bring  about  the  great  reduction  of  expenses.  I  ask  you  to  take  the 
report  as  the  whole,  and  if  you  do  it,  in  my  judgment,  this  one  legislative  report  will  save 
to  the  State  of  Virginia  in  the  cost  of  elections,  in  the  cost  of  members  of  the  General 
Assembly,  and  in  other  costs  connected  with  it  that  we  have  recommended,  $175,000  to 
$200,000  in  four  years. 

I  thank  you,  Mr.  Chairman  and  gentlemen.  (Applause.) 

At  the  conclusion  of  the  speech  of  Mr.  Turnbull  the  Committee  rose,  and  the  Conven- 
tion adjourned  until  to-morrow,  Saturday,  September  21,  1901,  at  12  o'clock  M. 


SATURDAY,  September  21,  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  T.  S.  Dunaway,  D.  D. 

On  motion  of  Mr.  R.  W.  Moore,  the  Convention  resolved  itself  into  Committee  of  the 
Whole  upon  the  report  of  the  Committee  on  Legislative  Department. 

The  Chairman:  The  question  before  the  Committee  is  on  agreeing  to  the  amendment 
proposed  by  the  gentleman  from  Frederick  (Mr.  Harrison)  to  section  2  of  the  report  of 
the  Committtee  on  the  Legislative  Department.    (A  pause.) 

Mr.  Kendall:  Mr.  Chairman,  it  had  not  entered  my  mind  to  submit  any  remarks  on 
this  question  to-day,  and  I  greatly  regret  that  I  am  forced  to  do  so. 

It  seems  to  me  that  no  more  important  matter  will  arise  before  this  Committee,  cer- 
tainly in  connection  with  the  consideration  of  this  report.  We  are  departing  from  a 
precedent  which  has  existed  in  this  State,  and  I  believe  in  every  other  State  in  this  Union, 
in  undertaking  to  pass  from  biennial  to  quadrennal  sessions. 

Mr.  Wise:  All  of  the  discussions  thus  far  upon  this  clause  of  the  report  of  the  Com- 
mittee on  the  Legislative  Department  has  been  as  to  quadrennial  sessions.  I  wish  to  call 
attention  to  the  fact  that  the  section  under  consideration  says  nothing  as  to  sessions,  and 
if  the  member  from  Northampton  will  allow  me  I  will  read  it: 

The  House  of  Delegates  shall  be  elected  quadrennially  by  the  voters  of  the  bciveral 
cities  and  counties  on  the  Tuesday  succeeding  the  first  Monday  in  November,  and  shall 
consist  of  not  more  than  one  hundred  and  not  less  than  ninety  members. 

There  is  nothing  in  the  clause  under  consideration — and  I  call  the  attention  of  the 
Committee  to  that  fact — ^which  provides  for  either  quadrennial  or  biennial  sessions.  It 
simply  provides  that  the  members  of  the  General  Assembly  shall  be  elected  quadrennially. 

Mr.  Kendall:  Mr.  Chairman,  I  presume  that  a  session  of  the  Legislature  will  follow 
its  election,  and  it  is  to  be  presumed  that  there  will  be  no  other  sessions  unless  called  by 
the  Governor  or  in  pursuance  of  law. 

This  matter  has  been  so  treated  by  the  Chairman  of  the  Committee.   He  has  discussed 
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the  full  question,  and  its  decision  now  will  perhaps  govern  the  Committee  and  the  Con- 
vention when  they  come  to  consider  that  future  provision  which  does  look  to  quadrennial 
sessions. 

The  only  argument  I  have  heard  urged  at  all  in  behalf  of  quadrennial  sessions  is  the 
question  of  economy.  At  least  that  has  been  placed  foremost  and  chiefly  urged  as  the 
reason  why  we  should  adopt  it.  As  I  understand  the  figures  which  have  been  submitted 
to  the  Committee,  it  is  estimated  that  a  session  of  the  Legislature  of  ninety  days  will  cost 
about  seventy-five  thousand  dollars;  that  a"  session  of  sixty  days  would  cost  about  fifty 
thousand  dollars;  and  that  two  sessions  of  sixty  days  each  would,  therefore,  co'st  about  one 
hundred  thousand  dollars.  The  difference  between  that  and  a  session  of  ninety  days  is 
$25,000,  which  is  the  most  that  is  estimated  as  the  saving  to  the  State  between  quadren- 
nial sessions  of  ninety  days  and  two  biennial  sessions  of  sixty  days.  In  other  words,  a 
saving  of  about  six  thousand  dollars  a  year  out  of  appropriations  approximating  four  mil- 
lion dollars. 

Now,  what  are  we  asked  to  give  up  for  this  saving  of  six  tliousand  dollars?  It  is  to 
desert,  it  seems  to  me,  the  very  first  principles  of  republican  government,  to  keep  in  close 
touch  with  popular  government,  and  to  execute,  as  the  demand  may  arise,  the  will  of  the 
people.  It  is  a  thing  unheard  of  in  the  history  of  this  country,  and  but  one  precedent  for 
it,  that  of  Alabama,  has  been  instanced  here  as  an  example  for  our  emulation.  That  i& 
an  instance  which  has  not  yet  been  tried,  and  it  is  not  known  whether  it  will  be  sanc- 
tioned by  the  people  of  that  State. 

Mr.  Chairman,  it  is  impossible  for  the  wisest  of  us  to  foresee  the  future.  Problems, 
continually  arise  which  are  not  expected,  and  if  we  should  undertake  to  look  to  the  future 
at  all  it  seems  to  be  filled  with  problems  involving  great  contests  between  corporate  power 
and  the  people,  contests  between  communistic  tendencies  and  the  people.  It  is  only  by  the 
full  discussion  of  such  questions  before  the  people  and  an  expression  of  the  people's  will 
that  those  problems  can  be  settled  when  they  arise. 

What  is  there  in  the  public  mind  that  continues  within  the  public  mind  for  a  period 
of  four  years?  What  is  it  that  the  people  are  willing  to  take  up  and  continually  have 
agitated  for  a  period  of  four  years?  What  is  it  that  they  do  not  tire  of  in  the  course  of 
four  years'  discussion?  Do  we  not  know  as  a  matter  of  fact  that  questions  arise  and  are 
side-tracked  by  others  which  for  the  moment  seem  to  take  possession  of  the  public  mind? 

Suppose,  for  instance,  that  this  Convention  shall  not  settle  any  of  the  questions  in 
relation  to  the  railroad  commissioners'  bill,  the  fellow-servant's  bill,  which  has  been 
brought  here,  or  any  such  questions  about  which  we  are  all  divided.  I  do  not  mean  to 
intimate  an  opinion  one  way  or  the  other.  Suppose  it  should  be  found  that  something 
which  we  place  in  our  organic  law  is  wholly  unacceptable  to  the  people.  Suppose  we  shall 
ordain  a  suffrage  provision  which  they  are  unwilling  to  accept.  How  long,  gentlemen,  will 
it  take  to  correct  the  evil  we  will  do.  I  suppose  it  will  be  provided  in  the  Constitution 
that  an  amendment  to  the  Constitution  to  be  submitted  to  the  people  will  have  to  pass  two 
assemblies  of  the  Legislature.  It  seems  t©  me  at  least  that  such  a  provision  ought  to  be 
incorporated  in  our  fundamental  law.  I  believe  it  is  a  wise  provision  to  call  the  attention 
of  the  people,  by  at  least  two  such  enactments,  to  the  fact  that  their  great  organic  law  is 
to  be  amended,  in  order  to  give  them  time  for  consideration  and  debate.  If  that  is  true, 
you  will  perceive  that  it  will  take  eight  years  before  any  mistake  incorporated  into  the 
Constitution  can  be  amended  and  corrected.  Do  any  of  you  gentlemen  propose  to  place  the 
people  of  Virginia  in  a  position  of  that  kind? 

Sir,  you  will  find  that  there  is  no  one  thing  about  which  the  people  of  Virginia  are 
more  determined  than  that  public  sentiment  shall  control  both  the  economic  interests 
and  the  political  interests  of  Virginia;  and  you  are  undertaking,  by  removing  it  from 
them  so  far,  to  deny  them  the  opportunity  of  doing  that  thing.  I  hope  that  the  Committee 
of  the  Whole  will  consider  this  view  of  the  matter. 

The  pending  proposition  is  one,  it  seems  to  me,  which  strikes  at  the  very  essence  of 
popular  government.  It  is  one  which  should  not  be  lightly  considered,  because  its  opera- 
tion cannot  now  be  seen  in  its  fullness  or  in  all  the  aspects  which  may  arise  as  the  prob- 
lems of  the  future  present  themselves. 


DEBATES  OF  THE  COXSTITCTIOXAL  COXVEXTIOX  OF  VIRGIXIA. 


509 


There  is  another  view  of  this  matter  which  is  practical  and  perhaps  more  direct.  I 
have  not  had  legislative  experience,  but  those  gentlemen  who  have  know  that  it  is  only 
after  long  and  contintiotis  service  that  a  man  becomes  a  practical  legislator,  accustomed  to 
the  procedure  of  legislative  assemblies  and  fully  acquainted  with  the  demands  of  popular 
sentiment. 

Sir,  when  a  new  Legislature  is  elected  here  once  in  four  years,  I  undertake  to  say 
that  three-fourths  of  its  members,  if  not  five-sixths  of  them,  will  be  men  absolutely  inex- 
perienced in  all  Questions  of  legislation.  They  will  not  have  had  that  education  in  legis- 
lative matters  which  is  absolutely  essential  to  make  the  mature  law-makers  that  they 
ought  to  be.  It  is  only  because  of  the  fact  that  gentlemen  become  interested  in  great  pub- 
lic questions  that  they  are  willing  to  go  back  before  the  people  and  ask  for  a  second  term; 
and  by  this  plan  you  take  them  so  far  away  from  these  questions  that  they  become  en- 
gaged in  other  matters,  or  rivals  may  spring  up  in  their  communities;  the  time  has  so  far 
elapsed  that  people  have  forgotten  their  action  in  previous  assemblies,  and  their  work  has 
ceased  to  be  a  measure  of  their  capacity  for  the  future. 

These  are  but  a  few,  in  general  outline,  of  the  great  and  important  questions,  as  it 
seems  to  me,  affecting  the  matter  before  the  Committee,  and  if  you  rush  now  into  its 
decision  withotit  full  and  deliberate  debate.  I  am  satisfied  yoti  will  make  a  mistake. 

Mr.  Chairman,  it  was  not  in  my  thoughts  to  address  the  Convention  this  morning, 
but  I  believe  the  more  thorotighly  you  consi,der  the  great  question  of  keeping  the  people 
in  control  of  legislation  and  in  close  contact  with  their  legislators,  the  more  you  will  see 
the  importance  of  continuing  otir  custom  of  biennial  sessions,  instead  of  going  to  quadren- 
nial sessions. 

Mr.  Richmond:  Mr.  Chairman.  I  do  not  know  that  anything  I  can  say  would  en- 
lighten any  gentleman  on  this  floor  so  as  to  enable  him  to  reach  a  conclusion  how  to  cast 
his  vote.  But  I  am  a  member  of  the  Committee  which  made  this  report.  The  Committee 
gave  all  of  the  subjects  the  fullest  consideration.  It  listened  to  every  man  who  appeared 
before  the  Committee  and  desired  to  say  anything  tipon  every  qtiestion  that  was  brought 
to  our  attention.  I  say  this,  not  that  our  judgment  should  be  conclusive,  btit  having 
heard  all  of  the  facts  and  all  of  the  arguments  connected  with  the  various  stibjects  in  our 
report,  it  at  least  otight  to  be,  as  it  seems  to  me,  persuasiA'e. 

Part  and  parcel  of  otir  mission  here  is  to  reduce  expenses.  I  stippose  every  gentleman 
on  this  floor  will  agree  to  that  statement.  I  know  that  so  far  as  concerns  me  in  my 
capacity  as  representative  or  as  concerns  my  constituency  I  came  here  commissioned  by 
them,  after  full  and  free  discussion  of  this  very  subject,  in  connection  with  many  others, 
in  the  interest  of  economy  and  to  establish,  if  possible,  quadrennial  sessions  of  the  Legis- 
lature. 

When  the  effort  was  made  to  change  from  annual  to  biennial  sessions  the  same  argu- 
ments against  biennial  sessions  were  made  that  are  now  made  against  qtiadrennial  ses- 
sions. Some  gentlemen  are  so  extravagant  in  their  beliefs — and  I  believe  the  gentleman 
from  Frederick  so  believes — that  they  believe  that  to  change  the  sessions  from  two  years 
to  four  years  would  be  the  greatest  abuse  imaginable;  that  it  would  injuriously  affect 
questions  of  the  gravest  character.  Gentlemen  seem  to  think  that  the  people  cannot  recol- 
lect longer  than  two  years;  that  the  people  are  not  able  to  consider  questions  and  under- 
stand them  for  a  period  longer  than  two  years. 

The  Dispatch  this  morning  says  it  would  be  a  revolution  against  true  democracy  to 
have  quadrennial  sessions.  What  revolt  is  there  in  it,  gentlemen?  Is  it  not  a  mere  ex- 
tension of  two  years  to  have  auadrennial  instead  of  biennial  sessions? 

Gentlemen  seem  to  think  that  mean  time  many  questions  of  legislation  would  arise. 
Questions  of  legislation  are  always  arising,  but  are  they  of  such  importance  that  it  is 
actually  necessary  for  the  Legislature  to  be  assembled  every  two  years  in  order  to  enact 
laws  upon  those  various  subjects? 

I  would  ask  some  gentleman  who  may  address  the  Committee  later  to  tell  us  what  he 
has  in  mind  now  which  it  is  essential  the  Legislature  should  pass  upon  now?  What  great 
question  is  there  now  before  the  public  mind?  What  essential  legislation  is  necessary? 
What  general  laws  on  any  subjec-t  should  be  passed?    I  dare  say  there  is  nothing  that  can 
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now  be  foreseen.  If  so  the  Legislature  to  be  elected  in  November  next  will  be  ready  to 
meet  all  questions  and  to  pass  upon  all  legislation  that  may  become  necessary  in  the  im- 
mediate future. 

Mr.  Chairman,  there  are  many  considerations  aside  from  the  question  of  economy, 
but  that  is  one  of  the  chief  objects  which  the  Committee  had  in  view  in  making  this 
recommendation  to  the  Convention.  It  was  in  order  to  effect  a  saving  to  the  tax-ridden 
people  of  Virginia.  Are  you  not  in  favor  of  economy?  Do  you  not  want  to  see  prin- 
ciples in  our  Constitutional  law  which  will  save  to  the  tax-payers  in  this  State  as  much 
money  as  is  possible?  Do  yon  not  believe  in  the  frugal  administration  of  the  affairs  of 
our  Commonwealth? 

Some  gentlemen  say  that  the  saving  is  small  and  infinitesimal.  Let  it  be  so.  Grant 
it  for  the  sake  of  the  argument  from  their  viewpoint.  We  do  not  expect  to  save  it  all  at 
one  particular  point  or  on  one  particular  thing.  The  ocean  is  made  up  of  drops  of  water, 
and  when  you  come  to  economize  and  economize  upon  various  subjects  and  various  ques- 
tions, begin  with  each  and  adopt  each,  and  when  you  come  to  the  aggregate  and  cast  up 
the  whole,  you  will  find  that  you  have  saved  a  good  round  sum  of  money. 

I  have  not  given  the  figures  any  particular  attention,  but  the  honorable  gentleman 
who  is  chairman  of  our  Committee  says  this  plan  will  save  $75,000.  Others  say  half 
that.  Others  say  $25,000.  Let  it  be  $25,000.  Let  it  be  $50,000.  Let  it  be  $75,000.  Let 
it  be  any  sum  whatsoever.  But,  Mr.  Chairman,  look  at  the  saving  in  other  particulars 
that  wooild  result  from  quadrennial  sessions. 

It  is  proposed,  I  understand,  to  have  elections  every  four  j^ears  and  that  all  the 
officers  of  this  Commonwealth 'shall  be  elected  once  in  every  four  years.  As  it  is  now 
in  Virginia  we  have  an  important  election  every  year  at  great  expense  to  the  people. 
Thus  we  will  effect  a  saving  in  the  cost  of  holding  elections.  * 

There  is  another  consideration.  The  people  in  my  section  of  the  country,  especially 
in  my  county,  are  tired,  they  are  growing  weary  of  so  many  elections  and  so  much  agita- 
tion of  public  questions.  Let  the  people  have  a  rest;  let  the  lawyer  stay  in  his  office; 
let  the  business  man  remain  at  his  place  of  business;  let  the  mechanic  remain  in  his 
shop;  let  the  farmer  remain  in  his  field;  and  let  us  not  everlastingly  every  year  have 
these  political  agitations  and  excitements,  raising  political  questions  and  drawing  the 
people  away  from  their  business  instead  of  allowing  them  to  proceed  in  the  even  tenor 
of  their  way  and  devote  themselves  to  their  regular  pursuits. 

Then  when  four  years  roll  around,  we  will  have  a  general  election  for  Governor, 
Lieutenant-Governor  and  Attorney-General,  for  the  members  of  the  Legislature  and  all 
the  county  officers,  and  the  people  will  have  had  a  rest.  They  will  then  take  a  deep 
interest  in  the  questions  that  may  be  raised;  all  the  questions  will  then  be  presented; 
and  there  will  be  one  general  election  and  one  general  consideration  of  ail  the  ques- 
tions; the  people  will  select  the  best  possible  men,  and  from  their  selection  the  best 
possible  results  will  follow. 

The  gentleman  from  Frederick  seems  to  deprecate  the  fact  that  if  we  have  quad- 
rennial sessions  and  select  the  Senators  for  four  years,  all  the  people's  representatives 
will  come  fresh  from  the  people  at  one  and  the  same  time.  Can  any  evil  consequences 
result?  Has  there  been  any  reason  shown  to  this  Committee  why  by  electing  not  only 
the  members  of  the  House  of  Delegates  but  all  the  Senators  any  evil  consequences  will 
result  therefrom?  I  do  not  suppose  that  as  at  present  the  twenty  hold-over  Senators 
absent  themselves  from  the  connty.  I  do  not  suppose  that  they  turn  a  deaf  ear  to  the 
wishes  and  wants  and  necessities  of  the  people.  A  hold-over  Senator  so  far  as  I  can 
imagine  comes  as  fresh  from  the  people  as  the  Senator  who  has  just  been  elected.  He 
lives  in  the  same  community,  in  the  same  district,  and  is  presumed  to  keep  pace  with 
the  wants,  wishes  and  necessities  of  the  people.  I  cannot  see  that  there  is  any  good 
ground  for  an  ohjection  in  that  particular. 

Complaint  is  made  that  the  Legislature  will  in  some  instances  have  to  elect  a  United 
States  Senator,  perhaps  four  years  in  advance  of  the  term  for  which  he  was  chosen. 
Have  not  the  Legislatures  as  now  composed,  in  the  sessions  as  now  held,  elected  United 
States  Senators  as  much  as  two  years  in  advance?    There  is  no  ground  of  complaint 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


511 


about  that.  Suppose  we  do  have  to  elect  one  year  or  two  years  earlier  and  make  an  ad- 
vance of  four  years,  do  not  the  people  of  Virginia  know  those  who  are  candidates?  Do 
they  not  know  that  they  are  worthy  men,  honorable  men,  capable  men,  honest  men?  I 
could  five  or  ten  years  in  advance  select  ten  thousand  out  of  the  million  and  a  half 
people  we  have  and  have  full  confidence  in  their  integrity  and  in  their  ability  to  repre- 
sent the  people  aright  when  they  shall  take  office.  I  cannot  conceive  for  the  life  of  me 
that  there  is  any  force  in  that  argument. 

I  concur  fully  with  the  gentleman  from  Frederick  when  he  says  that  we  ought  to 
give  back  to  the  people  their  right  to  elect  their  officers.  I  am  in  favor  of  electing  every 
officer  by  the  people  of  this  Commonwealth  from  the  Governor  down,  save  and  except 
the  judges  of  the  Supreme  Court  and  the  Superintendent  of  Public  Instruction.  I  hope 
when  that  question  is  presented  to  the  Convention  it  will  be  the  judgment  of  the  Con- 
vention to  hand  back  to  the  people  that  which  the  Underwood  Constitution  took  from 
them  and  against  their  consent,  the  election  of  their  own  officers.  I  want  to  go  back  to 
the  Constitution  of  1850  and  let  the  people  of  this  Commonwealth  elect  all  their  judges 
and  elect  every  officer  from  Go^^-^^'nor  down.  It  is  their  right.  They  want  it,  and  they 
demand  it. 

I  am  no  alarmist,  but  1  want  to  make  a  little  suggestion  to  this  Committee.  Unless 
the  people  of  this  country  can  have  sometjiing  to  say  in  its  government  there  is  going 
to  be  trouble,  and  serious  trouble,  ahead  of  us.  They  are  not  to  be  trifled  with  and 
ignored.  Why  will  not  this  Convention  give  back  to  the  people  of  Virginia  and  put  in 
their  hands  the  government  of  our  Commonwealth.  Is  it  a  democracy?  Is  it  a  govern- 
ment by  the  people  and  for  the  people,  or  shall  it  be  a  government  of  rings  and  cliques, 
and  by  rings  and  cliques?  I  for  one  shall  stand  here  in  favor  of  giving  back  to  the 
people  the  election  of  all  their  officers.  Let  them  feel  that  this  is  their  government. 
They  have  the  right  to  control,  and  by  the  eternal,  they  will  control. 

Mr.  Chairman,  and  gentlemen  of  the  Committee,  the  question  is  not  only  what  we 
may  do,  but  what  the  people  may  do.  Gentlemen  speak  of  the  time  when  this  Consti- 
tution shall,  go  into  effect.  It  may  never  reach  that  point.  Unless  the  people's  will  is 
reflected,  unless  we  make  a  Constitution  in  consonance  and  in  keeping  with  the  wishes 
and  demands  of  the  people,  it  will  never  see  daylight;  and  those  of  you  who  wish  popu- 
lar favor  in  the  future  will  find  an  abiding  place  somewhere  else.  To  do  that  is  the 
people's  right.  Whom  did  you  consult  when  you  came  here,  I  will  ask  the  gentleman 
from  Appomattox?  The  sovereign  people.  They  sent  you  here.  Your  people  may  not 
want  quadrennial  sessions;  I  do  not  know.  Mine  do  want  them,  for  I  expressly  brought 
that  subject  to  their  attention. 

For  what  purpose  are  we  here  commissioned  by  the  people?  To  revise  and  amend 
the  Constitution  and  make  it  better,  and  bring  it  closer  home  to  them,  to  return  to  them 
the  rights  that  were  taken  aw^ay  from  them  by  the  Underwood  Constitution.  Gentlemen 
seem  to  forget  that  before  the  Underwood  Constitution  the  people  had  rights,  and  that 
the  people  exercised  their  judgment  as  well  as  any  other  tribunal  ever  inaugurated  by 
the  wisdom  of  man.  It  is  a  reflection  upon  the  people  to  say  that  they  cannot  select 
and  cannot  elect  their  own  officers.  For  one  I  would  noi  for  a  moment  say  that  to  my 
people,  because  I  believe  that  they  elected  here  those  among  the  best  men  they  had. 
When  I  look  in  the  faces  of  those  who  surround  me,  with  whom  I  have  had  the  pleasure 
to  associate,  I  know  that  they  elected  as  good  men  and  perhaps  the  best  men  they  had 
in  all  the  counties  of  the  State.  I  cannot  but  praise  them  for  their  wisdom  and  for 
their  good  judgment  in  the  selections  whiclT  they  have  made  in  the  make  up  of  this 
Convention. 

When  you  have  been  sent  here  by  such  a  constituency,  do  you  propose  the  next  mo- 
ment to  turn  around  and  say  that  they  are  incapable;  that  they  are  incapacitated  to 
elect  a  little  countj^  judge,  or  a  county  school  superintendent,  or  a  railroad  commis- 
sioner, or  something  of  that  kind?  WTiy,  it  is  even  proposed,  as  I  understand,  to  take 
from  them  the  election  of  their  little  justices  of  the  peace  in  their  own  magisterial  dis- 
tricts. Let  me  ask  gentlemen  to  consider  well  before  they  undertake  a  change  of  that 
sort. 
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It  is  said  that  the  employers'  liability  bill  is  a  very  great  question.  I  thought  that 
was  a  question  for  us.  Are  you  going  now  to  shirk  your  duty?  Are  you  going  to  shirk 
the  responsibility  of  taking  action  on  the  employers'  liability  bill,  and  relegate  it  back 
to  the  consideration  of  the  Legislature.  Let  us  do  our  duty.  Let  us  meet  every  question 
courageously  and  like  men.  Let  us  incorporate  into  the  organic  law  of  this  State  the 
employers'  liability  bill,  and  change  the  law  as  it  has  been  construed  by  the  Supreme 
Court  of  Virginia.  I  think  it  a  very  great  hardship  upon  the  poor  employee  of  a  railroad 
•company  or  any  other  corporation  when  he  assumes  the  ordinary  risks  incident  to  his 
employment  that  he  should  be  required  likewise  to  assume  the  risks  of  other  men  with 
whom  he  has  nothing  to  do  and  over  whom  he  has  no  control.  I  cannot  tolerate  the  idea 
of  a  section  hand,  on  a  section  of  a  railroad  taking  upon  him.self  the  negligence  of  a 
railroad  conductor  or  a  railroad  engineer  simply  because  they  are  employed  by  the  same 
company  and  in  the  same  line  of  business.  He  has  nothing  to  do  with  them;  he  only 
sees  them  pass,  and  that  is  about  all;  he  has  no  communication,  no  talk,  no  association, 
no  nothing  with  them. 

The  gentleman  from  Frederick  argues  that  as  we  expend  about  four  million  dollars 
per  annum  it  will  be  impossible  for  a  Legislature  which  assembles  only  every  four 
years  to  deal  with  the  question  of  appropriations.  The  same  argument  was  made  when 
we  proposed  to  go  from  annual  to  biennial  sessions.  It  was  said  that  we  must  have 
annual  sessions  so  that  the  Legislature  could  make  annual  appropriations.  If  the  Leg- 
islature is  competent  to  deal  with  the  subject  in  two  years  and  can  appropriate  eight 
million  dollars,  a  fortiori  can  it  not  make  appropriations  to  dispose  of  sixteen  million 
dollars  ? 

We  have  certainty  of  taxation.  We  have  certain  property  that  raises  a  certain 
amount  of  revenue.  The  taxes  are  levied  upon  the  value  of  the  property  and  a  certain 
estimated  sum  is  to  be  realized.  Upon  that  estimate  the  Legislature  makes  its  appro- 
priations; and  as  a  rule  there  is  always  increasing  property.  Property  is  added  to  the 
taxable  list  throughout  the  Commonwealth  year  by  year. 

Let  the  Legislature  keep  their  hands  out  of  the  treasury  for  four  years  and  instead 
of  having  deficits  we  will  have  surplus.  And  when  we  shall  have  had  a  surplus  then 
our  schools  can  be  increased  in  number  and  efficiency,  and  our  Confederate  soldiers  can 
be  given  something  worthy  of  the  name  of  a  pension.  These  are  men  who  have  grown 
old  and  decrepit,  men  who  have  been  wounded,  men  who  are  unable  to  work,  and  who 
are  realizing  about  two  dollars  and  a  half  or  three  dollars  a  month  because  of  the  ex- 
travagant appropriations  made  in  other  directions.  They  are  neglected  and  the  money 
of  the  people  is  appropriated  to  subjects  not  half  so  worthy  nor  half  so  needy. 

My  friend  from  Frederick  went  so  far  as  to  say  if  we  had  a  Legislature  only 
in  four  years  we  had  just  as  well  abolish  it  altogether.  If  I  could  accommodate  him, 
individually,  I  would  be  willing  for  his  benefit  and  for  his  pleasure  to  have  it  abolished, 
but  no  government  can  subsist  very  well  without  having  a  supreme  law-making  power 
in  the  State  commanding  what  is  right  and  prohibiting  what  is  wrong.  That  is  no  argu- 
ment. It  is  no  reason  to  urge  against  quadrennial  sessions.  It  is  merely  proposed  to 
extend  the  time  of  meeting  from  two  years  to  four  years.  It  is  no  revolution.  It  de- 
tracts nothing  from  the  Legislature;  it  takes  from  it  none  of  its  power,  but  simply  post- 
pones its  action  for  that  length  of  time. 

Gentlemen,  talk  about  the  criminal  expenses  having  been  so  much  one  year,  and 
so  much  another  year,  and  less  another  year,  and  more  another  year.  I  imagine  that 
that  is  very  easily  accounted  for.  It  is  not  supposed  that  we  have  a  regular  number  of 
crimes  committed  throughout  the  State  of  Virginia  every  year.  Sometimes  there  is  more 
lawlessness  than  at  other  periods.  Sometimes  there  are  a  greater  number  of  crimes 
committed.  The  expense  depends  upon  their  number,  their  magnitude,  and  their  ex- 
tent. It  depends  in  great  measure  upon  the  facilities  of  the  trials,  whether  they  are  con- 
tinued long,  and  the  cost  incurred  by  their  continuance.  I  hope  the  time  will  come  when 
the  criminal  expenses  will  be  reduced  to  a  mere  cipher  as  compared  with  the  criminal 
expenses  of  to-day.   I  hope  the  time  will  come  when  people  will  cease  to  commit  crime. 
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Whether  the  criminal  expenses  are  large  or  whether  they  are  small  depends  upon  the 
number  of  crimes,  their  magnitude,  and  their  extent. 

Now,  Mr.  Chairman,  I  have  said  about  all  I  wanted  to  say.  I  hope  it  will  be  the 
pleasure  of  this  Committee  when  it  reaches  a  vote  to  vote  for  the  report  of  the  Com- 
mittee. Let  us  save  to  the  people  as  much  money  as  we  possibly  can  in  this  particular, 
following  it  up  by  subjects  coming  from  other  committees.  Let  us  save  money,  for  we 
will  need  it.  Our  penitentiary,  I  understand,  is  in  a  very  bad  fix.  Indeed,  we  will  find 
a  report  directly  coming  from  that  Committee,  and,  in  all  probability,  it  will  show  to  the 
Convention  that  it  is  necessary  to  arrange  in  such  a  way  that  a  large  sum  of  money 
will  have  to  be  expended  in  making  better  that  institution  for  the  comfort  of  the  inmates. 
The  interest  on  the  public  debt  will  be  increased  directly,  I  understand.  A  good  many 
questions  will  come  up  for  consideration  where  money  can  be  saved,  and  it  behooves  us 
lo  retrench  and  economize  and  make  our  government  as  economical  as  possible. 

I  thank  you,  Mr.  Chairman  and  gentlemen  of  the  Committee,  for  your  kind  indul- 
gence. 

Mr.  Ayers:  Mr.  Chairman,  I  regret  very  much  to  be  compelled  to  dissent  in  any 
particular  from  the  conclusions  reached  by  the  Legislative  Committee  in  the  very  able 
and  comprehensive  report  that  it  has  made,  in  which  I  concur  most  heartily,  save  and 
expect  as  to  the  provision  for  quadrennial  'elections  for  members  of  the  Senate  and 
House  of  Delegates. 

Mr.  Chairman,  I  realize  as  much  as  any  member  of  this  Committee  the  necessity 
and  the  desirability  of  economizing  wherever  it  can  be  done,  and  to  so  provide  in  our 
form  of  government  that  the  General  Assembly  may  avail  itself  of  the  opportunity.  I  do 
not  believe  that  this  object  can  be  furthered  by  the  provision  for  quadrennial  elections 
and  quadrennial  sessions,  because  the  two  are  to  be  taken  together.  You  are  compelled 
to  consider  the  other  section,  which  provides  for  quadrennial  sessions  of  the  General 
Assembly,  along  with  this  section  which  provides  tor  quadrennial  elections.  Section  7 
provides  that  ■ 

The  General  Assembly  shall  meet  on  the  second  Wednesday  in  January  next  suc- 
ceeding the  election  of  members  thereof.  It  shall  meet  in  regular  session  once  in  four 
years,  and  not  oftener,  unless  convened  by  the  Governor. 

So  we  are  compelled  to  consider  the  two  sections  together. 

Now,  as  to  the  question  of  economy,  I  believe  we  can  so  arrange  this  provision 
that  we  can  have  biennial  elections  and  biennial  sessions  of  the  General  Assembly  with- 
out increasing  to  any  extent  the  expenses.  The  section  reported  by  the  Legislative  Com- 
mittee provides  for  a  session  of  ninety  days,  which  may  be  extended  thirty  days  upon  the 
concurrence  of  two-thirds  of  the  members  elected  to  both  houses,  which  would  make  one 
hundred  and  twenty  days. 

Under  this,  as  I  said,  very  comprehensive  and  admirable  report  of  the  Committee, 
we  have  twenty-six  subjects  which  are  withdrawn  from  the  General  Assembly.  It  is  un- 
necessary for  me  to  enumerate  them  as  they  are  before  the  members  in  the  report.  The 
General  Assembly  is  prohibited  from  legislating  on  these  subjects.  It  will,  therefore, 
be  left  to  give  its  attention  to  matters  of  general  concern  in  the  State,  and  will  have 
time  within  a  much  shorter  session  to  consider  fully  every  matter  of  general  interest 
which  arises. 

I  see  no  reason,  Mr.  Chairman,  why  we  should  not  have  biennial  sessions  and  pro- 
vide for  forty-five  days,  just  one-half  of  the  ninety  days,  with  a  further  provision  that 
the  General  Assembly  may,  by  a  vote  of  two-thirds,  extend  the  session  fifteen  days 
longer,  making  it  exactly  one-half  of  the  term  of  ninety  days,  or  one  hundred  and  twenty 
days,  as  the  case  may  be,  provided  for  by  the  report  of  the  Committee. 

I  believe  that  that  would  be  a  proper  solution  of  this  question.  What,  then,  would 
you  save  by  quadrennial  sessions?  You  w^ould  save  the  mileage  of  the  members  of  the 
General  Assembly  at  one  session.    That  would  be  every  dollar  you  would  save. 

Now,  Mr.  Chairman,  many  gentlemen  have  addressed  this  Committee,  who,  in  my 
33 — Const.  D'ebs. 
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opinion,  are  not  experienced  in  legislation  and  in  the  management  of  the  appropriation 
bills  and  the  tax  bills.  They  do  not  know  how  difficult  it  is  to  take  the  estimate  of  one 
of  these  institutions  and  sit  down  and  make  an  annual  appropriation  and  be  certain  that 
5'^ou  have  eliminated  all  chance  of  having  appropriated  more  than  a  sufficient  amount. 
But  that  difficulty  is  greatly  increased  when  it  comes  tO'  appropriating  not  for  two  years, 
but  for  four  years.  The  institutions  are  constantly  growing,  the  number  of  inmates  are 
increasing,  necessities  arise  requiring  more  money,  and  you  enter  into  the  field  of  specu- 
lation and  know  absolutely  nothing  definitely  as  to  what  you  are  doing.  In  my  opinion, 
you  will  run  the  risk  of  appropriating  (and  it  would  almost  certainly  be  the  case  that  in 
numerous  instances  you  would  out  of  precaution  appropriate)  more  money  than  was 
necessary  for  one  institution  ot  one  set  of  institutions,  and  you  would  not  appropriate 
a  sufficient  amount  for  others. 

I  believe,  Mr.  Chairman,  and  gentlemen  of  the  Committee,  the  amount  which  has 
been  figured  here  as  the  saving  would  be  a  dead  loss,  because  you  would  be  compelled 
to  deal  with  the  money  that  will  come  into  the  treasury  for  the  four  years,  sixteen  mil- 
lion dollars,  as  it  has  been  estimated,  in  such  an  uncertain  manner  that  with  the  amount 
which  would  be  expended  by  some  of  these  institutions  unnecessarily,  because  the 
appropriations  were  made,  and  necessarily  had  to  be  made,  with  reference  to  some  cal- 
culation for  the  growth  of  the  institution,  you  would  lose  more  money  than  you  would 
save. 

At  any  rate,  every  dollar  you  can  figure  on  saving  in  quadrennial  sessions  over  bi- 
ennial sessions,  if  you  fix  the  limit  at  forty-five  days  with  the  right  to  extend  the  ses- 
sion fifteen  days  longer  as  against  a  ninety  days'  session  v/ith  the  right  to  extend  it 
thirty  days,  would  be  the  mileage  of  the  members  of  the  General  Assembly,  coming  and 
going. 

Mr.  Chairm.an,  I  do  not  propose  to  discuss  at  any  length  this  question,  but  it  is  said 
that  the  appropriations  have  grown  from  1896  to  1900  by  several  hundred  thousand  dol- 
lars. The  necessity  for  appropriations  has  increased.  The  population  and  the  wealth 
of  the  country  have  grown.  There  has  been  no  increased  rate  of  taxation;  money  is 
laised  by  exactly  the  same  rate  assessed  upon  the  property. 

I  hope,  Mr.  Chairman,  and  gentlemen  of  the  Committee,  the  time  will  not  soon  come 
when  it  will  not  be  necessary  at  biennial  sessions  of  the  General  Assembly  to  increase 
the  appropriations  necessary  to  be  made  for  our  institutions  and  for  the  support  of  gov- 
ernment. I  hope  that  the  era  of  prosperity  which  has  been  inaugurated .  in  this  State 
will  continue,  and  that  without  increasing  taxation  we  will  have  more  revenues  and 
more  money  to  appropriate  to  carry  on  and  make  more  efficient  our  institutions  of 
learning  and  of  charity.    So  much  for  that  part  of  the  question. 

I  have  a  further  objection,  Mr.  Chairman,  to  a  quadrennial  session.  I  believe  it  is 
violative  of  the  fundamental  principles  of  free  government.  My  friend  from  Scott  (Mr. 
Richmond)  talked  eloquently  as  to  the  rights  of  the  people.  I  want  to  say  a  few  words 
as  to  the  rights  of  the  people.  If  there 'is  any  principle  which  is  above  all  others  in  our 
government  it  is  that  the  people  are  the  source  of  all  power  and  must  be  consulted  as 
often  as  practicable  for  their  wishes  in  all  matters  of  government.  The  General  Assem- 
bly being,  as  my  friend  said,  the  supreme  law-making  pov^^er,  is  from  the  people,  and 
the  oftener  we  can  go  there  to  the  fountain  head  for  wisdom  the  better  it  will  be  for 
the  people  of  the  whole  State  and  for  the  officers  of  government.  I  sa3',  Mr.  Chairman, 
to  take  a  step  up  of  tv\'o  years  is  to  get  four  years  away  from  the  people.  Four  years  is 
a  long  time  in  the  life  of  an  individual  or  a  generation,  if  it  is  but  a.  short  time  in  the 
life  of  a  nation. 

Mr.  Chairman,  think  of  the  events  that  v/ere  crowded  into  the  period  between  1861 
and  1865.  Four  years  is  a  period  too  long  for  a  body  having  the  supreme  law-making 
power  to  be  away  from  the  source  of  that  power,  the  people. 

Mr.  R.  Walton  Moore:  Is  not  the  Governor  a  part  of  the  legislative  department, 
and  a  most  important  part;  and,  whereas  in  1776  and  1830  it  was  provided  that  the  Gov- 
ernor should  be  elected  annually,  are  we  not  perfectly  satisfied  now  to  have  the  Gov- 
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ernor,  a  part  of  the  legislative  authority  of  the  Commonwealth,  elected  quadrennially; 
and  does  any  bad  result  come  from  it? 

Mr.  Ayers:  He  is  a  part  of  the  legislative  government  to  this  extent;  he  is  the 
Chief  Executive  

Mr.  R.  Walton  Moore:    He  has  the  veto  power. 

Mr.  Ayers:  He  belongs  to  the  Executive  Department  of  the  State;  and  we  have 
illustrated  in  the  recent  past  the  power  of  the  General  Assembly  when  it  comes  fresh 
from  the  people  outraged  by  what  it  believed  to  be  wrongs,  by  a  two-thirds  majority  to 
pass  wholesome  and  salutary  legislation  over  the  Governor's  veto.  He  does  exercise  a 
veto  upon  the  power  of  the  General  Assembly,  but  he  is  no  sense  a  part  of  the  law-mak- 
ing power  of  the  government  other  than  that  he  has  the  power  to  negative  their  acts. 

I  have,  Mr.  Chairman,  intense  and  earnest  convictions  upon  this  subject.  I  would 
be  willing  to  take  the  chances  of  the  General  Assembly  calling  themselves  into  session 
if  there  was  a  necessity  for  it  or  of  the  Governor  calling  them  in  extra  session  under 
the  quadrennial  plan  proposed  by  the  Committee;  but  the  members  of  the  General  As- 
sembly and  the  Senators  who  would  be  called  in  session  w^ould  be  the  men  removed  four 
years  from  responsibility  to  the  people. 

I  believe  that  the  wisest  course  to  pursue  is  to  adopt  the  amendment  of  the  gentle- 
man from  "Winchester  and  have  biennial  sessions  of  the  General  Assembly,  and  limit 
those  sessions  to  forty-five  days,  with  the  right  to  extend  the  session  for  fifteen  days. 

I  believe  we  should  keep  in  mind  the  experience  of  the  national  government.  They 
have  annual  sessions.  They  have  elections  every  two  years,  and  their  members  go 
back  into  the  body  of  the  people.  Consequently,  we  see  oftentimes  that  body  change 
very  rapidly,  owing  to  the  agitation  of  some  great  public  question  and  the  change  of 
public  sentiment  checked  by  the  Senate  if  that  change  appeared  to  the  Senate  to  be  too 
radical.    We  have  an  admirable  system  of  government. 

I  believe,  Mr.  Chairman,  w^e  should  not  elect  all  the  Senators  at  one  time.  I  believe 
it  has  worked  wholesomely  and  well  for  a  great  many  years  past  to  have  a  portion  of 
that  body  go  out  at  a  different  time  from  the  other  part,  so  that  we  always  have  a  con- 
servative element  there,  a  nucleus  around  which  the  others  may  gather.  It  has  worked 
well.  But  the  great  portion  of  the  body,  one-half  of  the  Senate  and  the  entire  House  of 
Delegates,  ought  to  be  elected  by  the  people  not  less  frequently  than  once  every  two 
years. 

Now,  Mr.  Chairman,  as  to  the  expense  of  the  election,  my  friend  says  we  are  going 
to  have  one  election  every  four  years.  But  we  have  no  choice  about  that  matter.  We 
must  have  an  election  every  tvv^o  years,  and  it  is  perfectly  easy  also  at  the  time  when 
we  elect  a  member  of  Congress  to  elect  the  members  of  the  House  of  Delegates  and  of 
the  Senate.  It  would  add  no  more  cost,  for  unless  there  is  some  interference  with  the 
State  control  of  those  elections  there  will  be  no  necessity  really  of  having  different 
election  officers.  We  could  have  different  ballot  boxes,  and  if  it  became  necessary  by 
reason  of  any  attempt  to  control  those  elections  in  the  future,  we  could  have  separate 
judges  of  election,  having  the  election  on  the  same  day,  so-  that  the  people  would  not 
be  agitated  at  any  other  time  or  compelled  to  attend  the  election  at  any  other  time. 

Everj'  reason  of  economy,  in  my  opinion,  fails,  and  it  seems  to  me  that  a  step  four 
years  away  from  the  people  violates  a  fundamental  principle  of  government.  Why  not 
eight  years;  why  not  twelve  years.  Stop,  do  not  go  one  step  over  it.  Let  the  people 
have  as  much  as  possible  to  do  with  their  government.  Napoleon  was  first  consul  for  a 
term,  then  for  life,  and  then  came  the  empire.  Let  us  draw  the  line.  Let  us  remain 
close  to  the  great  source  of  powder  in  all  free  governments,  the  people. 

I  hope  it  will  be  the  pleasure  of  this  Committee  to  adopt  the  amendment  proposed 
by  the  gentleman  from  Winchester. 

Mr.  Withers:  Mr.  Chairman,  I  have  been  exceedingly  anxious  to  be  able  to  vote 
for  the  report  of  the  Legislative  Committee  in  regard  to  quadrennial  sessions.  I  have 
listened  with  most  earnest  attention  to  all  that  has  been  said  for  and  against  quadren- 
nial sessions,  and  the  only  question  that  has  in  anywise  deterred  me  from  deciding  to 
vote  in  favor  of  quadrennial  sessions  has  been  that  there  should  be  sufficient  safeguard. 
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should  an  emergency  arise  and  the  necessity  arise,  to  provide  for  an  easy  and  speedy 
and  satisfactory  calling  of  an  extra  session. 

I  wish  to  call  the  attention  of  the  Committee  to  section  7  of  their  report,  which  is 
practically  section  G  of  the  present  Constitution,  and  then  to  section  5  of  article  4,  which 
deals  with  the  Executive  Department  as  it  is  now  in  the  present  Constitution. 

Of  course,  T  do  not  say  this  with  any  personal  presumption,  I  simply  want  to  do 
what  I  believe  is  to  be  correct,  and  to  support  the  Committee's  report;  but  if  I  can  be 
assured  that  there  will  be  harmo^ny  between  the  provisions  of  the  Executive  Depart- 
ment under  the  proposed  Constitution  and  the  provision  of  this  report  on  the  Legislative 
Department  I  shall  gladly  vote  for  quadrennial  sessions.  I  will  ask  the  Committee 
whether  it  would  be  willing  to  provide,  instead  of  two-thirds  of  the  members  of  both 
houses  of  the  General  Assembly,  as  is  now  required,  being  necessary  to  call  an  extra 
session  of  the  General  Assembly,  that  the  words  "a  majority  of  both  houses  thereof" 
-Should  be  substituted  for  "two-thirds  of  both  houses  thereof." 

{  I  will  state  that  my  object  is  that  a  Governor,  hostile  to  the  majoTity  of  the  largely 
predominating  views  of  a  General  Assembly  may  not  stifle  it  with  a  minority  of  one- 
Third  by  refusing  to  call  an  extra  session  of  the  General  Assembly  should  an  emergency 
or  a  necessity  arise.  In  my  legislative  experience  there  has  been,  I  think,  one  occasion 
when,  with  a  quadrennial  session,  it  would  have  been  necessary  tO'  have  called  a  special 
session.   I  understand  that  the  chairman  started  to  interrupt  me. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  I  was  about  to  say  to  the  gentleman  from 
Danville  that  anticipating  from  what  I  had  heard  some  such  question  I  spoke  to  the 
members  of  the  Committee  this  morning  and  I  find  that  nine  members  of  the  Committee 
are  perfectly  v/illing  to  support  the  change  proposed;  that  is,  to  bring  about  extra  ses- 
sions of  the  Legislature  upon  a  call  of  a  majority  of  the  members  of  the  General  Assem- 
bly, they  considering  that  that  is  perfectly  proper  and  perfectly  safe  and  in  the  interest 
of  popular  government.  One  member  of  the  Committee,  the  gentleman  from  Augusta 
(Mr.  Quarles),  I  have  not  had  the  opportunity  of  seeing,  and  the  eleventh  member  of  the 
Committee  is  the  gentleman  from  Winchester  (Mr.  Harrison),  but  the  Committee  is  pre- 
pared, to  the  extent  at  least  of  nine  members,  to  give  a  very  earnest,  and,  as  far  as  it 
can,  a  vigorous  support  to  the  proposition  that  is  suggested  by  the  gentleman  from  Dan- 
ville. 

Mr.  Withers:  Mr.  Chairman,  I  make  that  suggestion  to  the  Committee  simply  be- 
cause I  have  never  seen  the  necessity  of  biennial  sessions  of  the  Legislature  if  we 
adopt  the  general  laws  with  reference  to  relief  bills,  incorporation  of  towns  and  cities, 
and  incorporation  of  private  corporations. 

I  wish  to  call  attention  to  just  two  points  I  have  heard  argued  as  a  reason  for  bi- 
ennial sessions,  and  it  seems  to  me  tliat  they  are  very  conclusive  arguments  against 
biennial  sessions.  The  gentleman  from  Wise  (Mr.  layers),  I  believe,  used  a  great  deal  of 
his  time — not  that  I  mean  he  used  much  time,  but  much  of  the  time  used  by  him  was 
devoted  to  the  question  of  having  a  General  Assembly  fresh  from  the  people.  Now,  if 
a  General  Assembly  is  elected,  as  this  report  provides,  in  November,  and  convenes  in 
January,  I  do  not  see  how  it  is  possible  to  have  it  much  fresher  from  the  people.  As  it 
is  now  constituted,  half  of  the  Senate  of  a  General  Assembly  lacks  two  years  of  being 
fresh  from  the  people,  and  I  have  heard  no  gentleman  who  is  opposed  to  quadrennial 
sessions  urge  that  all  Senators  should  be  elected  at  one  time  in  order  that  they  may 
€ome  here  fresh  from  the  people.  I  do  not  believe  that  the  danger  exists,  that  a  Gen- 
eral Assembly  can  be  so  perverted  in  its  views  after  the  regular  session  is  held,  that  in 
an  extra  or  called  session  it  can  absolutely  overturn  and  revolutionize  the  desires  of  the 
people  who  sent  them  there.  So  it  seems  that  falls  to  the  ground.  It  is  distinctly  and 
positively  directly  from  the  people  if  it  is  elected  in  November  and  meets  in  January. 
It  has  the  people's  stamp  of  approval  upon  it  and  it  knows  its  wishes  infinitely  better 
than  when  a  Senator,  as  twenty  of  them  are,  is  elected  and  two  years  thereafter  still 
sits  in  a  General  Assembly  at  a  regular  session. 

It  was  urged  here  yesterday  that  the  Legislature  of  1899-1900  did  a  great  deal  (most 
I^egislatures  do),  and  there  were  cited  to  this  body  many  instances  of  wise  laws  passed. 


DEBATES  OF  THE  COX^TTTUTTOXAL  COXVEXTIOX  OF  VIRGIXIA. 


I  have  been  a  member  of  the  General  Assembly  in  three  different  sessions,  once  as  a  mem- 
ber of  the  House  of  Delegates,  twice  as  a  member  of  the  Senate  of  Virginia.  I  have  no 
patience  with  the  indiscriminate  and  imreasoning  abuse  of  the  General  Assembly.  I 
think  it  is  due  to  ignorance  and  to  prejudice  in  the  main.  But  I  have  as  little  patience 
with  the  indiscriminate  glorification  of  the  General  Assembly.  I  venture  the  assertion 
that  if  the  gentleman  from  Winchester  had  made  as  careful  a  search  for  unwise  laws 
passed  in  any  session  of  the  General  Assembly  as  he  did  for  wise  laws  passed,  the  unwise 
laws  would  have  balanced,  if  not  over  balanced,  the  wise  ones. 

Particularly  do  I  wish  the  attention  of  the  Convention  called  to  this  one  fact.  AVe 
have  been  told  on  this  iloor  again  and  again  by  nearly  every  opponent  of  the  quadrennial 
sessions  as  a  reason  for  his  opposition  that  since  the  session  of  1S95-96  the  Assembly  of 
Virginia  have  consistently  reduced  expenses,  and  that  such  and  such  a  measure  has  been 
passed.  Now,  I  want  this  Convention  to  know  the  history  of  that  move.  There  was  at 
the  session  of  1895-96  a  special  committee,  a  joint  committee,  appointed  by  the  Senate 
and  House,  and  on  that  committee  were  three  members  of  the  Senate  and  five  of  the 
House.  Every  measure  of  reform  or  reduction  of  expenses  or  anything  looking  to  either 
originated  with  that  committee,  except  the  trial  of  misdemeanor  cases  by  justices  of  the 
peace.  The  Commonwealth's  attorney's  bill  was  passed  at  that  session.  The  sheriffs  bill 
was  passed  at  that  session.  Every  subsequent  attempt  of  the  Legislature  of  Virginia  to 
amend  the  Commonwealth's  attorney's  bill,  to  my  best  recollection  and  information,  has 
been  to  increase  instead  of  to  decrease  the  allowance  made  the  Commonwealth's  attorney's. 

Those  bills  passed  in  ptirstiance  of  the  recommendation  of  that  special  committee 
were  the  direct,  immediate  and  probably  the  sole  cause,  with  the  exception  of  the  lull  of 
the  gentleman  from  Southampton  i:\Ir.  Parker  )  and  others,  which  provided  for  misde- 
meanor trials  by  justices  of  the  peace — those  bills  originating  in  1S95-96.  and  not  in 
1S99-19U0,  catised  the  reduction  in  the  criminal  expenses  of  this  State  from  $410. OuO  to 
$271,000. 

I  make  this  statement  in  order  that  the  facts  may  be  known  about  these  so-called 
reform  measures;  and  if  quadrennial  sessions  instead  of  biennial  sessions  had  been  the 
rule  I  do  not  think  there  would  have  been  any  subsequent  amendments  increasing  the 
allowances  or  the  limits  put  upon  the  allowances  to  Commonwealth's  attorneys. 

:Mr.  Chairman,  I  say  what  I  have  said  because  of  the  fact  that  when  I  came  here, 
having  seen  the  proposition  made  in  the  newspapers  and  by  some  correspondents  in  let- 
ters that  rather  had  the  appearance  of  being  sent  communications  advocating  quadrennial 
sessions,  and  having  read  with  a  good  deal  of  interest  some  of  the  arguments  pro  and  con 
in  the  Alabama  Constitutional  Convention,  I  was  rather  inclined  to  oppose  quadrennial 
session  solely  on  the  ground  that  should  an  emergency  or  a  necessity  arise  there  should 
be  proper  provisions  for  the  immediate  calling  in  extra  session  of  the  General  Assembly. 
But  I  do  believe  that  leaving  it  to  the  wisdom  of  the  Governor,  and  giving  the  pov.-er  to  a 
majority  of  the  members  of  both  houses  to  compel  the  Governor,  provided  he  is  hostile 
and  of  different  political  faith  from  the  one  then  controlling  the  General  Assembly,  to 
assemble  them  in  special  session,  any  danger  that  may  come  from  quadrennial  sessions  is 
practically  eliminated  and  many  evils  that  undoubtedly  come  from  biennial  sessions  are 
absolutely  wiped  out. 

Now,  I  have  no  fear  about  removing  these  representatives  from  the  people.  I  hear  a 
great  deal  abotit  trusting  the  people.  I  want  to  serve  notice  tipon  those  gentlemen  here, 
and  now  that  as  the  different  reports  of  committees  on  the  different  departments  of  gov- 
ernment come  before  this  body  they  shall  have  ample  opportunity  to  show  their  trust 
and  confidence  in  and  their  love  and  affection  for  the  dear  people  of  whom  we  hear  so 
much  and  see  so  little. 

]\Ir.  Daniel:  Mr.  Chairman,  the  first  discussion  that  I  ever  heard  on  the  subject  of 
quadrennial  sessions  of  the  General  Assembly  was  that  led  off  by  the  distinguished  gen- 
tleman from  Fairfax  ('Mv.  :\Ioore)  in  his  able  advocacy  of  the  proposition  which  is  novr 
before  this  Committee.  I  have  attended  the  debates  with  great  interest,  and  so  far  as 
they  have  been  presented  up  to  this  stage  I  have  endeavored  to  weigh  the  arguments  pra- 
and  con,  for  and  against,  this  innovation. 
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Like  my  associate  who  sits  on  my  right  (Mr.  Ayers),  I  deeply  regret  that  my  mind 
cannot  consent  to  the  proposition  which  has  been  so  powerfully  advocated  upon  this  floor 
and  which  is  sustained  by  such  eminent  and  worthy  gentlemen.  They  voice  a  common 
complaint  in  this  country,  that  there  is  too  much  legislation,  and  I  do  not  doubt  that  that 
complaint  is  in  large  measure  well  founded.  But  I  fear  that  we  should  exemplify  the 
subject  of  complaint  if  we  were  to  pass  this  provision,  and  that  we  would  have  too  much 
Constitution. 

Forty-four  States  of  this  Union,  North,  South,  East,  and  West,  forty-four  of  the  great 
Commonwealths  which  constitute  the  republic  of  republics,  have  up  to  date  differed  from 
this  proposition.  An  enlightened  public  sentiment  upon  a  subject,  while  it  cannot  pre- 
clude reforms  nor  new  movement,  nor  ought  to,  is  a  great  substantive  fact,  especially  in 
a  republican  form  of  government  like  our  own,  which  ought  to  receive  great  weight  in 
every  mind,  and  it  ought  not  to  be  removed  without  powerful,  nay.  I  may  say,  not  with- 
out overwhelming  reasons. 

There  is  one  State  in  this  Union,  only  one,  the  State  of  Mississippi,  which  has  adopted 
the  four  years'  principle.  That  State  is  more  peculiarly  situated  than  any  other  State, 
and  I  doubt  not  that  it  was  moved  to  this  experiment  by  those  peculiar  conditions  which 
exist  in  it  in  a  larger,  in  a  severer,  and  in  a  more  troublesome  degree  than  in  any  other 
State  of  the  Union.  It  is  true  also  that  the  State  of  Alabama  has  taken  tentative  steps 
in  this  direction.  With  these  exceptions  forty-three  States  of  the  Union  so  far  remain 
immovable  and  without  any  tentative  step  towards  such  a  change. 

It  has  been  truly  said  in  the  able  argument  of  the  delegate  from  Fairfax  that  State 
governments  deal  with  domestic  affairs;  they  do  not  deal  with  foreign  affairs.  It  is  for 
this  very  reason  that  the  Legislature  of  a  State  must  come  continuously  in  closer  contact 
with  the  people  it  represents  than  must  the  Legislature  of  a  Commonwealth  or  republic 
which  is  limited  in  its  powers  and  in  the  subjects  which  it  has  to  deal  with. 

The  State  government,  in  the  economy  of  our  federative  system,  is  the  people's  gov- 
ernment. It  touches  the  affairs  of  man  from  the  moment  when  the  infant  comes  into  the 
world  until  he  is  shrouded  and  goes  down  into  the  grave.  It  touches  upon  all  misde- 
meanors and  all  offenses  which  one  man  may  commit  against  another  in  town,  in  city, 
and  in  country-side.  It  presides  over  the  disposition  of  his  property  by  deed  and  by  will. 
It  attends  to  matters  which  concern  the  guardian  of  the  infant,  the  asylum  of  the  indi- 
gent, the  refuge  of  the  insane,  and  the  prison  of  the  criminal.  It  is  the  all-pervading 
government  of  the  people,  and  their  deputies  should  not  be  removed  from  constant  atten- 
tion ro  it  any  further  than  exigency  may  demand  or  than  experience  may  approve. 

It  has  been  said,  Mr.  Chairman,  that  our  earlier  Legislatures  had  to  deal  with  the 
formulation  of  the  affairs  of  a  new  republic.  Since  the  resolutions  of  1798,  the  debate  on 
slavery  in  the  '30's,  and  the  period  of  secession  and  war,  which  were  all  periods  far  re- 
moved from  each  other,  I  do  not  know  that  any  anterior  Legislatures,  save  the  one  that 
set  the  government  afoot  in  early  revolutionary  times,  have  had  as  much  to  do  with  pub- 
lic concerns  as  have  the  Legislatures  now.  Indeed,  it  would  seem  to  me  that  the  Legisla- 
ture of  to-day  has  larger  and  greater  concerns  to  deal  with  than  the  Legislatures  of  the 
olden  times;  for  affairs  move  now  in  more  massive  form;  they  concern  more  people;  they 
are  of  graver  aspect  in  their  public  relations. 

Furthermore,  Mr.  Chairman,  the  world  moves  faster  now  than  it  ever  moved  before. 
Two  years  in  the  life  of  the  American  people  of  to-day  are  as  much  as  four  years  were 
fifty  years  ago.  Great  events,  great  occasions,  and  great  matters  to  be  transacted  are 
crowded  together  in  modern  life  in  far  greater  degree  than  at  any  other  period  of  the 
world's  history.  And  there  never  was  a  day  in  all  our  history  when  it  was  more  desira- 
ble that  the  people  of  a  State  should  keep  their  constant  eye  upon  their  government  and 
be  ready  to  apply  their  constant  hand. 

The  main  argument  which  has  been  made  in  this  Convention  in  favor  of  this  move 
has  been  in  ringing  the  changes  of  economy  of  one  sort  or  another,  but  I  think  that  the 
gentleman  who  has  advocated  this  bill  with  powerful  ability  in  presenting  the  report  has, 
with  his  usual  candor,  himself  disposed  of  one  form  of  the  economy  which  was  urged 
upon  this  body,  and  in  my  humble  judgment  distinguished  members  of  the  Legislature 
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and  the  Chairman  of  the  Finance  Committee  of  the  House  of  Delegates  have  themselves 
disposed  of  the  other.  It  will  be  observed  in  all  the  speeches  which  have  been  made  in 
advocacy  of  electing  a  House  of  Delegates  but  once  in  four  years  that  there  has  been  a 
plentiful  lack  of  demonstration  of  economy  in  any  form;  and  it  is  not  to  be  assumed  that 
such  diligent  and  able  gentlemen  who  have  prepared  such  an  elaborate  report  and  pre- 
sented it  to  us  in  such  detailed  ability  would  have  overlooked  a  presentation  of  the  testi- 
mony in  favor  of  an  argument  of  economy  if  they  had  been  able  to  discover  anything 
which  established  and  reinforced  their  position. 

The  first  item  of  economy  which  was  recommended  to  us,  or  suggested  perhaps  in 
debate,  as  the  foundation  or  the  ancillary  reason  for  this  movement  was  that  we  might 
take  an  economical  step  in  not  having  so  many  elections.  The  gentleman  from  Fairfax 
(Mr.  Moore)  himself  disposed  of  that.    He  said: 

I  do  not  knovv"  that  1  can  frankly  say  that  we  will  save  any  money  in  the  way  of 
cutting  down  the  number  of  elections,  if  this  recommendation  be  adopted,  because  I 
think  we  are  going  to  have  one  election  at  least  every  two  years.  We  shall  probably 
have  biennial  elections. 

I  do  not  in  any  respect  dissent  from  that  statement.  I  anticipate,  as  does  the  able 
•advocate  of  this  proposition,  and  as  do  most'  of  the  members  of  the  Convention,  that  we 
cannot  so  consolidate  elections  as  to  obviate  the  necessity  of  one  election  every  year,  and 
so  far  as  elections  are  concerned  we  face,  then,  this  proposition,  that  we  are  going  to 
summon  the  people  to  the  polls  biennially,  to  pass  upon  the  election  of  some  of  their 
officers,  and  that  although  in  the  history  of  this  State  for  125  years  there  has  never  been 
the  election  of  a  Legislature  for  a  less  period  than  two  years,  you  are  going  to  v/ithdraw 
from  the  election  which  you  ordain  the  right  of  the  people  to  choose  their  representa- 
tives at  the  time  that  it  is  held,  withottt  the  saving  of  one  dollar  so  far  as  elections  are 
concerned. 

The  distinguished  gentleman  from  Danville  (Mr.  Withers)  ridicules  the  idea  that  a 
member  of  this  Convention  should  talk  about  the  people.  I  hope  and  pray,  Mr.  Chair- 
man, that  I  never  shall  be  a  demagogue  in  any  unworthy  sense  of  the  word.  But  who 
sent  us  here  to  this  body  but  the  people  of  Virginia.,  and  whom  are  we  to  serve  here  but 
the  people  of  Virginia? 

I  believe  it  to  be  true  that  I  have  stood  as  often  in  minorities,  probably  oftener,  than 
any  other  man  on  this  floor.  I  do  not  dread  standing  in  minorities  and  facing  the  people 
if  I  feel  I  am  right,  but  I  do  not  think  it  is  right  in  a  grand  Democratic  State  like  that 
of  Virginia,  a  republican  State  in  the  fundamental  principles  of  democracy  and  in  repub- 
licanism, to  hold  elections  every  two  years  and  to  tell  the  people  that  in  those  elections 
they  shall  not  pass  in  their  accustomed  way  upon  the  selection  at  least  of  a  portion  of 
their  representative  body  in  the  Legislature,  (Applause,) 

Much  argument  is  made,  Mv.  Chairman,  upon  the  proposition  that  biennial  sessions 
were  opposed.  It  is  true,  but  in  adopting  biennial  sessions  the  General  Assembly  of  Vir- 
ginia twenty-five  years  ago  went  back  to  an  old  custom  of  this  Commonwealth  which  had 
existed  before  the  war,  to  the  Constitution  of  1850,  and  in  so  doing  laid  aside  the  doctrine 
of  a  Constitution  which  had  not  come  to  the  people  of  Virginia  in  so  winsome  a  shape  or 
from  such  a  deserving  hand  as  came  the  Constitution  of  1850,  It  was  the  re-establish- 
ment of  an  old  principle  of  the  Virginia  government  and  not  a  bold  experiment  with  a 
new  one.  It  was  taking  back  to  the  Virginia  people  that  which  had  belonged  to  them 
by  their  own  voice  and  which  they  had  accepted  with  their  own  endorsation  at  the  polls. 
So  it  had  every  element  of  surrotinding  suggestion  and  of  wisdom  to  commend  it. 

But,  Mr.  Chairman,  it  is  said  that  because  we  have  had  biennial  sessions  and  they 
have  worked  all  right,  so  will  a  progressive  system  of  having  quadrennial  sessions  also 
work  all  right.  It  is  a  non  sequitur  in  human  reasoning  and  in  human  experience.  The 
true  question  for  the  mind  to  refer  to  is  the  question  of  reasonable  time.  It  may  be  that 
there  is  no  exact  or  arbitrary  line  that  can  be  drawn  as  to  a  time  for  giving  notice  or  as 
to  fixing  with  rigid  exactness  what  is  reasonable  time.  But  both  the  General  Assembly 
•of  Virginia  and  the  people  of  Virginia — the  latter  when  consulted  fifty  years  ago,  and 
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when  again  consulted  twenty-five  years  ago — have  passed  upon  the  proposition  that  bien- 
nial sessions  are  a  reasonable  time,  with  the  right  to  call  extra  sessions  so  that  the  State 
may  have  every  year  a  session  of  the  General  Assembly  if  it  should  be  necessary  to  do  so. 

But  if  the  arguments  of  the  gentlemen  who  have  based  upon  biennial  sessions  their 
doctrine  for  quadrennial  sessions  be  correct,  as  was  well  said  by  my  able  colleague  who 
sits  on  my  right  (Mr.  Ayers)  they  might  substitute  eight  years,  twelve  years,  or  twenty 
years,  or  all  time.  In  the  South  American  republics  they  elect  for  eight  years,  I  be- 
lieve, or  at  least  they  do  in  a  number  of  them,  but  the  world  is  moving  more  toward 
American  institutions  and  their  examples  are  not  examples  which  commend  themselves 
to  the  mind  of  a  great  Angle-Saxon  Commonwealth  to  be  copied. 

Indeed,  it  becomes  in  the  minds  of  some  of  the  gentlemen  who  have  argued  on  that 
side  a  mere  question  of  geometrical  progression,  and  if  their  argument  be  correct  that 
because  biennial  sessions  have  been  successful,  quadrennial  sessions  v/ould  be,  they  can 
as  well  base  on  the  same  argument  the  statement  that  an  eight-year  session  would  be, 
or  a  sixteen-year  session  would  be.  The  sequence  of  their  argument,  as  well  as  the 
underlying  suggestion  in  it,  is  that  the  farther  you  can  get  the  people  from  the  Legis- 
lature or  the  Legislature  from  the  people  the  better.  That  is  the  argument  stripped  of 
such  tentative  or  ancillary  aids  as  may  be  gathered  from  our  passing  from  the  annual 
sessions  of  the  Underwood  Constitution  to  the  biennial  sessions  of  1850. 

Now,  Mr.  Chairman,  as  to  the  economy  of  money.  For  every  great  and  good  thing 
you  must  pay  its  price.  No  man  cheats  himself  more  and  no  people  can  cheat  them- 
selves more  than  by  imagining  they  can  obtain  anything  great  or  good  without  paying 
a  great  price.  Free  institutions,  bottomed  upon  the  public  will,  with  the  opportunity 
frequently  extended  for  that  will  to  exercise  itself  upon  its  hands,  is  the  very  bedrock 
principle  which  led  to  the  formation  of  this  Republic;  and  no  State  is  more  identified 
with  it  than  the  State  of  Virginia. 

Mr.  Chairman,  the  General  Assembly  which  sits  in  these  halls  is  the  oldest  parlia- 
mentary body  of  the  English-speaking  race  the  wide  world  over,  except  that  of  Great 
Britain.  I  believe  it  to  be,  with  the  exception  of  Great  Britain,  the  only  continuous  par- 
liamentary body  of  such  an  age  in  the  world.  If  there  be  an  exception  I  know  not  where 
it  may  be  found.  It  has  transacted  as  mighty  business  as  was  ever  committed  to  the 
hands  of  men,  and  no  General  Assembly  that  ever  has  assembled  in  Virginia,  be  it  that 
of  the  Revolution  or  any  other  General  Assembly,  ever  had  dumped  on  its  hands  at  one 
time  so  great,  so  complicated  and  such  numerous  affairs  as  the  General  Assembly  of 
Virginia  has  conducted  in  the  last  thirty  years. 

Complications  and  troubles  of  all  kinds,  sizes,  and  descriptions,  racial  complica- 
tions, debt  complications,  finance  complications,  complications  going  close  to  the  busi- 
ness and  bosoms  of  men  in  every  and  all  directions — and  while  there  are  larger  bodies 
than  our  General  Assembly,  and  while  there  are  larger  States  than  that  of  Virginia,  I 
venture  to  say  that  no  General  Assembly  even  conducted  such  diverse,  such  complex, 
such  numerous,  such  appalling  concerns-  with  more  ability,  address,  and  success  than 
that  which  has  represented  the  great  people  of  this  Commonwealth  in  the  last  thirty 
years. 

We  are  told,  Mr.  Chairman,  by  those  who  have  written  the  history  and  considered 
the  affairs  of  republican  governments  that  the  great  danger  of  all  republics  is  conges- 
tion— congestion  of  wealth,  congestion  of  public  business  in  administrative  hands,  con- 
gestion in  all  forms  of  society.  In  last  year's  census  it  is  seen  that  the  rural  population 
of  this  country  has  receded  to  32  per  cent,  and  the  congestion  is  going  on  in  our  urban 
population  in  so  rapid  degree  that  the  cities  are  absorbing  and  have  absorbed  more  than 
two-thirds  of  the  population  of  this  country. 

Now,  Mr.  Chairman,  in  a  State  like  Virginia,  of  such  a  diversity  of  interests,  with 
so  many  affairs  to  be  transacted  in  the  whirl  and  hum  of  modern  life,  when  no  man  can 
tell  to-day  what  to-morrow  may  bring  forth,  is  there  not  great  danger  that,  if  your  Con- 
stitution shall  summon  the  deputies  of  the  people  and  require  their  presence  at  the 
Capitol  but  once  in  four  years,  the  great  affairs  of  this  Commonwealth  may  become 
congested  and  when  they  assemble  they  be  overwhelmed  with  such  a  multitude  of 
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things  that  they  cannot  handle  them  with  that  deliberation,  with  that  care,  and  with 
that  patience  which  the  lawgiver  must  possess  in  order  to  deliver  a  wise  judgment. 

It  is  true,  as  said  by  the  delegate  from  Fairfax  (Mr,  Moore),  that  no  petitions  have 
been  read  here  against  the  proposition  of  four-year  sessions.  I  might  answer  also  that 
no  petition  has  been  read  in  favor  of  them. 

This  new  idea  has  just  been  suggested  in  very  recent  days,  and  the  first  discussion, 
I  repeat,  that  I  ever  heard  of,  it  was  when  it  was  moved  in  this  body  but  a  few  days 
ago.  There  is  not  an  audience  of  Virginia  people  that  ever  heard  this  question  discussed, 
in  my  opinion.  There  is  not  a  body  of  five  hundred  or  a  thousand  men  in  Virginia  that 
ever  heard  this  question  discussed,  in  my  opinion.  The  only  body  that  ever  heard  it  dis- 
cussed is  this  body,  and  the  discussion,  I  say,  with  great  respect  for  the  powerful  ability 
and  eloquence  of  those  who  have  supported  it  has  been  by  no  means  exhaustive  nor  to 
my  mind  convincing. 

Mr.  Chairman,  as  to  the  economy  of  money.  Abstracted  as  I  have  necessarily  been 
from  studying  the  current  questions  of  the  Convention  in  the  manner  that  they  deserve 
and  would  have  received  at  my  hands,  I  have  not  had  the  opportunity  to  sift  the  figures 
that  apply  to  this  subject  matter,  but  the  gentlemen  who  have  made  a  special  study  of 
it  and  have  had  a  particular  hand  in  it  for  months  past,  are  in  the  same  position  that 
J  am.    If  they  have  sifted  the  figures  they  "have  not  afforded  us  information  of  them. 

I  beg  leave  to  read  what  was  said  by  the  delegate  from  Albemarle  (Mr.  Boaz),  who 
is  one  of  the  most  scrupulous  and  careful  economists  in  this  State,  who,  I  think,  knows 
as  much  on  that  subject  as  any  publicist  in  the  State,  and  who  has  given  us  his  opinion, 
which  may  be  taken  as  that  of  an  expert,  that  even  as  it  will  not  save  in  the  matter  of 
elections  so  it  will  not  save  in  the  matter  of  money.   I  will  read  his  words: 

Now  I  wish  to  say  that  I  am  opposed  to  quadrennial  sessions.  I  do  not  think  it  will 
do.  I  have  shown  that  the  last  two  sessions  of  the  Legislature  have,  by  their  various 
acts  and  measures  which  reduced  expenses  and  which  increased  receipts,  converted  a 
deficit  of  some  sixty  thousand  dollars  into  a  surplus  of  about  three  hundred  thousand 
dollars. 

That  shows,  Mr.  Chairman,  that  ail  Legislatures  are  not  impediments  to  the  prog- 
ress and  the  better  being  of  the  Commonwealth  v/hich  they  represent. 

They  have  done  that  

He  adds  

They  have  done  that  not  by  failing  to  appropriate  what  was  necessary  for  the  sup- 
port of  our  institutions  and  for  the  care  of  our  lunatics,  for  in  1900  we  appropriated 
considerably  more  for  the  support  of  lunatic  asylums  than  we  did  in  1S96,  and  we  spent 
more  money  on  our  literary  institutions. 

I  have  figures  here.  In  189G  we  appropriated  $313,187.22  for  the  support  of  lunatics; 
in  1900  we  appropriated  $361,131.82— $48,000  more.  In  1896  we  appropriated  $190,000 
for  literary  institutions;  in  1900  we  appropriated  $224,783.33,  which  is  $34,000  more. 

The  statement  made  by  the  delegate  from  Winchester  (Mr.  Harrison)  and  the  dele- 
gate from  Appomattox  (Mr.  Flood),  both  of  whom  have  had  great  experience  in  the  As- 
sembly, go  to  strengthen  and  to  support  the  statements  of  the  delegate  from  Albemarle, 
who  has  been  the  Chairman  of  its  Committee  on  Finance. 

We  have  three  departments  of  government.  One  is  the  executive.  Its  head  is  one 
man.  There  are  a  body  of  administrative  officers  who  together  with  him  constitute  the 
whole  executive  department  of  this  government.  It  is  but  a  squad  of  the  people.  We 
have  the  judicial  department,  which  consists  of  a  few  score  of  judges,  if  you  do  not 
count  the  county  judges;  less  than  one  hundred  and  fifty  men,  if  all  of  them  be  counted. 

We  have  had  good  Governors  in  Virginia;  we  have  had  good  executive  officers;  we 
have  been  fortunate  in  our  judiciary;  but  there  is  one  body  in  this  government,  as 
there  can  be  but  one  body,  which  is  peculiarly  the  representative  body  of  the  will  of 
the  people.    That  is  the  General  Assembly.   It  is  my  conviction  that  we  ought  not  to  di- 
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minish  the  opportunity  of  the  people  to  elect  their  members  of  the  General  Assembly  as 
they  do  now. 

Even  in  the  great  Federal  government,  the  members  of  the  House  of  Representa- 
tives are  elected  every  two  years.  They  deal  with  foreign  affairs;  they  deal  with  enor- 
mous subjects  of  public  money;  but  they  do  not  touch  the  affairs  of  the  people  in  the 
manner  in  which  a  Legislature  does  in  any  State.  They  cannot  do  it.  They  are  pro- 
hibited from  doing  it  by  the  very  nature  of  our  Constitution.  And  that  legislative  body 
which  lies  close  to  the  fireside,  to  the  home  of  the  citizen,  is  the  one  which  most  con- 
cerns him  and  the  one  in  which  he  should  be  freest  to  participate  by  the  selection  of  his 
representative. 

Mr.  Chairman,  I  have  spoken  with  great  crudity  upon  this  subject  and  with  no  op- 
portunity for  reading  or  for  reflection  other  than  such  as  I  have  had  at  thia  desk,  but  I 
thank  the  Commiittee  for  the  attention  which  they  have  so  kindly  shown  me,  and  I  hope 
they  will  weigh  this  matter  well  before  they  consent  to  such  a  departure.  (Applause.) 

Mr.  Robertson:  Mr.  Chairman  and  gentlemen  of  the  Committee,  it  is  with  some  de- 
gree of  trepidation  that  I  rise,  after  the  speech  of  the  distinguished  Senator  who  repre- 
sents one  of  the  constituencies  of  Virginia  Upon  this  floor.  His  long  service  in  public 
life,  his  talent,  the  study  he  has  given  these  great  questions,  necessarily  make  me  diffi- 
dent in  appearing  before  this  body  and  in  opposing  the  view  he  takes  as  to  this  question, 
with  which  he  is  so  much  more  familiar  than  I  can  claim  to  be. 

I  cannot  claim  for  myself,  Mr.  Chairman,  and  gentlemen  of  the  Committee,  that  my 
thoughts  have  been  abstracted  by  one  particular  question  which  is  to  come  before  this 
Convention,  nor  can  I  claim,  as  the  distinguished  Senator  asserted,  as  to  himself,  that 
I  have  not  given  the  matter  before  us  mxuch  thought.  My  life  has  been  more  or  less 
a  private  one.  With  the  exception  of  eight  years  that  I  had  the  honor  to  serve  upon 
the  bench,  I  had  never,  before  I  entered  this  body,  come  into  contact  with  legislative 
bodies  nor  did  I  understand,  except  theoretically,  how  laws  or  constitutions  were  framed. 
My  part  has  been,  sitting  on  the  bench  as  a  judge,  to  attempt  to  construe  the  laws  that 
have  been  passed  by  the  Legislatures  of  this  Commonwealth  and  as  a  humble  private 
citizen  to  look  on  at  a  distance  and  see  what  our  legislative  bodies  were  doing. 

Now,  I  do  not  propose  to  discuss  this  question  from  the  standpoint  of  figures.  There 
are  gentlemen  on  this  Committee  of  eleven  who  have  certainly  given  the  subject  careful 
consideration  who  know  a  great  deal  more  about  the  figures  that  are  involved  in  this 
matter  than  I  do.  The  distinguished  gentleman  from  Campbell  (Mr.  Daniel)  has  said, 
as  I  understood  him,  that  we  have  not  presented  any  figures  here  that  were  worthy  of 
consideration. 

Mr.  Daniel:    That  it  had  not  been  demonstrated. 

Mr.  Robertson:  I  do  not  suppose  any  proposition  in  the  realm  of  reason  can  be 
demonstrated  unless  it  be  a  mathematical  problem.  But  certainly  the  gentleman  must 
have  failed  to  listen  to  the  language  of  the  gentleman  from  Brunswick  (Mr.  Turnbull) 
if  he  did  not  hear  some  appalling  figures  .brought  before  this  Convention,  which  are  en- 
titled to  be  discussed  and  at  least  to  be  answered  and  not  brushed  aside  simply  by  saying 
that  they  do  not  m-eet  with  the  approbation  of  the  gentleman. 

Now,  sir,  as  for  the  matter  of  figures,  it  does  seem  to  me  that  we  have  shifted  the 
burden  of  proof  to  the  gentlemen  who  oppose  the  proposition  which  we  bring  here.  Why 
do  they  not  bring  some  figures  to  show  that  we  are  wrong  in  saying  that  we  can  save 
the  Commonwealth  of  Virginia  from  $75,000  to  $100,000  within  four  years? 

The  gentleman  from  Campbell  (Mr.  Daniel)  has  paid  no  unmerited  compliment  to 
the  gentleman  from  Albemarle  (Mr.  Boaz),  who  has  been  a  representative  of  that 
county  in  the  General  Assembly  for  a  number  of  years,  if  I  mistake  not, — a  gentleman 
for  whom  I  have  the  highest  regard.  The  gentleman  from  Campbell  says  that  the  fig- 
ures of  the  gentleman  from  Albemarle  show  that  there  would  be  no  economy  in  this 
measure.  Now,  let  us  consider  that  for  a  moment.  Let  us  weigh  the  point  the  gentle- 
man from  Albemarle  has  presented  for  our  consideration.  He  claims  that  one  session 
of  the  Legislature  provided  certain  laws  that  brought  in  larger  revenue  to  the  Common- 
wealth and  increased  its  surplus  to  a  certain  amount. 
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Mr.  Boaz:  My  contention  Avas  that  several  successive  sessions  of  the  Legislatures 
from  189G  to  1900  brought  about  that  result  and  not  one  particular  session. 

Mr.  Robertson:  I  will  not  dispute  that.  I  am  perfectly  willing  to  accept  the  gen- 
tleman's ovrn  statement  about  it.  I  am  not  familiar  vrith  those  figures.  Unfortunately, 
1  have  not  much  turn  for  figures,  but  I  do  believe  that  I  have  some  turn  for  reasoning — 
I  hope  this  vnuII  not  be  considered  a  conceited  remark — and  I  do  say  that  this  is  an  im- 
proper mode  of  reasoning.  Mr.  Chairman  and  gentlemen,  the  question  is,  what  is  the 
general  average  of  legislative  enactments?  Inductive  reasoning  cannot  be  based  on  one 
or  two  or  three  or  fotir  instances.  Gentlemen  come  here  and  ask  the  Committee  to  de- 
cide upon  this  great  question,  upon  a  showing  that  one,  or  two,  or  more  of,  the  Legis- 
latures have  done  some  good  work.  Xov.-,  that  is  nothing.  That  does  not  show  that  all 
the  Legislattires  in  the  future  are  going  to  save  the  Commonwealth  money  or  increase 
the  revenues  of  the  Commonwealth.  You  cannot  reason  on  any  such  basis  as  that,  if 
the  gentleman  will  allow  me  to  say  so.  Xow,  that  Is  the  reason  of  my  friend  from 
Albemarle  and  my  friend  and  old  schoolmate,  the  gentleman  from  "Winchester. 

He  (Mr.  Harrison)  got  up  here  and  gravely  read  a  number  of  laws,  which,  he  said, 
were  good  lavrs,  that  were  passed  by  the  last  Legislattire:  and,  therefore,  he  says,  "be- 
cause the  last  Legislature  passed  good  lays'S,  for  God's  sake,  let  us  have  a  Legislature 
as  often  as  we  can  get  it."  That  sort  of  reasoning  will  not  do.  We  have  to  look  at  this 
matter  more  widely  and  more  broadly  than  that  . 

Xow,  v:hat  is  the  real  consideration  in  this  matter?  I  do  not  intend  to  discuss  the 
economical  feature  any  further.  What  is  the  real  consideration  here?  The  question 
of  economy  is  an  important  one  and  one  which  we  are  certainly  bound,  in  honor  to  the 
people,  to  look  squarely  in  the  face,  and  wherever  we  see  that,  without  detriment  to  this 
Commonwealth,  we  can  save  any  money  to  the  tax-ridden  people  of  this  State,  it  is  our 
bounden  duty  to  do  it.  But  apart  from  that  there  is  another  consideration  to  which,  it 
seems  to  me.  the  gentlemen  have  given  very  little  attention. 

X^one  of  the  gentlemen  who  I  have  heard  discuss  this  qtiestion  have  answered  the 
propositions  laid  down  by  the  chairman  of  the  Committee,  the  distinguished  gentleman 
from  Fairfax  (Mr.  Moore)  with  reference  to  preserving  some  permanency  in  our  gen- 
eral laws.  I  respectfully  call  attention  to  the  Committee  to  that  question  for  a  few 
moments. 

The  gentleman  from  Campbell  has  said  that  this  is  an  age  in  which  there  is  a  great 
deal  of  complexity:  that  two  years  now  are  more  than  four  years  in  the  past:  and  that 
we  need  frequent  meetings  of  the  Legislature  for  the  purpose  of  keeping  up  with  modem 
complexities. 

X'ow.  that  is  exactly  where  I  desire  to  take  issue  vrith  the  distinguished  gentleman, 
though  I  do  it  with  great  diffidence.  It  does  seem  to  me,  gentlemen  of  the  committee, 
that  if  there  is  one  crying  evil  in  this  age  of  ours  it  is  the  way  in  which  we  itimp  to 
hasty  conclusions,  and  the  facility  Avith  which  we  put  such  conclusions  into  act  and  into 
lavr.   "What  v\'e  want  is  more  stability  in  our  general  laws. 

When  yoti  come  to  consider  the  report  of  the  committee,  yoti  have  to  consider  it  as  a 
whole.  "We  cannot  consider  this  question  jtist  on  the  second  section,  as  some  gentlemen 
wotild  have  us  do.  Doubtless,  the  members  of  this  committee  have  taken  the  trouble 
to  read  the  report.  This  report,  as  gentlemen  will  see  if  they  carefully  scan  it.  provides 
practically  that  when  otir  Legislattire  meets  hereafter  it  shall  be  confronted  with  gene- 
ral questions  of  legislation,  and  nothing  else. 

I  do  not  believe  there  is  a  man  in  this  Convention  who  has  given  the  matter  any 
thotight,  who  does  not  agree  in  the  main  with  the  prohibitions  which  we  propose  to  put 
upon  legislative  action.  There  is  a  long  list  of  subjects,  embracing  nearly  every  subject 
that  you  can  think  of.  embracing  the  private  pension  bills,  to  which  the  gentleman  from 
Albemarle  referred:  embracing  special  relief  bills,  embracing  all  the  numerous  stibjects 
which  swelled  the  last  vohime  of  the  Acts  of  Assembly  up  to  the  bulk  it  attained,  and 
which  have  swelled  every  volume  of  the  Acts  of  Assembly  much  beyond  what  they  should 
have  been.  Now.  if  that  part  of  this  report  is  adopted,  when  our  Legislature  meets  here 
it  will  have  nothing  but  general  laws  to  consider. 
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Gentlemen  in  discussing  this  question  have  apparently  forgotten  entirely  that  most 
of  the  rights  between  man  and  man,  most  of  the  laws  of  property,  most  of  the  questions 
with  reference  to  crimes,  I  might  say  the  great  body  of  our  organic  law  which  has  been, 
placed  as  a  superstructure  upon  our  common  law,  has  been  in  existence  for  at  least  fifty 
or  a  hundred  years  in  this  Commonwealth.  The  great  body  of  the  general  law  is  not 
changed  rapidly.    The  people  do  not  desire  it  to  be  changed  rapidly. 

V^hen  we  get  rid  of  this  special  legislation  vv^e  will  have  a  Legislature  that  meets 
here  to  enact  general  laws;  and,  mark  you,  the  Legislature  that  meets  here  immediately 
after  the  adoption  of  this  Constitution  will  not  be  limited  in  time.  That  Legislature  has 
to  put  this  Constitution  upon  its  feet.  It  has  to  enact  general  laws  to  carry  out  the  pro- 
visions of  the  Constitution  which  we  are  attempting  with  so  much  difficulty  to  frame. 
That  Legislature,  presumably,  will  do  its  duty.  This  Constitution  will  be  put  upon  its 
feet.  The  organic  changes  which  we  have  made  here  will,  by  virtue  of  that  general  legis- 
lation, go  into  effect.  Of  course,  most  of  the  general  laws  with  reference  to  property,  with 
reference  to  commerce,  with  reference  to  crime,  will  necessarily  remain  as  they  are. 

Now,  I  submit  to  the  calm  consideration  of  this  body  if,  when  that  is  done,  it  is  not 
desirable  to  give  the  people  a  rest  from  legislation?  What  interest  in  this  Common- 
wealth, I  beg  of  you,  can  demand  that  immediately  upon  the  adjournment  of  that  Legis- 
lature, which  will  doubtless  be  in  session  a  long  time,  we  shall  have  another  Legislature 
following  quickly  upon  its  heels,  to  undo  the  work  that  that  body  of  men  shall  have  done?' 
That  body  will  probably  be  composed  of  a  somewhat  higher  order  of  men,  with  all  due 
respect  to  the  gentlemen  on  this  floor  who  have  been  in  the  Legislature,  than  we  have 
been  accustomed  to  see  sitting  in  this  historic  hall.  I,  for  one,  hope  that  will  be  the  case. 
I  ask  what  do  we  want  with  another  Legislature  so  quickly?  Who  will  demand  it?  Will 
the  business  interests  of  this  great  Commonwealth  demand  anything  of  the  kind?  I  say 
that  is  a  consideration.   Will  anybody  else  demand  it? 

The  gentleman  from  Campbell  says  there  are  no  petitions  here  about  it.  He  has 
answered  his  own  point  about  that.  There  are  no  petitions  here  about  anything  that  I 
know  of,  except  about  liquor  licenses  and  in  opposition  to  the  appropriation  of  money  to 
some  of  these  poor  orphan  asylums  in  the  city  of  Richmond.  Some  people  seem  to  be 
largely  interested  in  keeping  a  few  charitable  institutions  from  getting  some  money  and 
others  are  very  anxious  to  have  us,  into  the  Constitution,  put  a  liquor  law.  But,  gentle- 
men, we  cannot  go  by  petitions  here.  There  are  none  here  about  this  matter,  and,  there- 
fore, that  argument  does  not  cut  any  figure  one  way  or  the  other. 

We  have  to  consider  this  matter  for  ourselves.  We  have  been  sent  here  by  the  peo-^ 
pie  presumably  because  we  are  a  little  better  fitted  to  make  Constitutions  than  are  the- 
people  themselves.  I  presume  the  people  thought  that.  Whether  they  will  continue  to 
think  it  I  am  very  doubtful.  (Laughter.) 

But  let  me  get  back  to  the  line  of  my  argument.  Here  we  have  this  great  mass  of 
general  law.  In  the  future  the  hands  of  the  Legislature  will  be  absolutely  tied,  except  as 
to  changes  in  that  general  law.  All  of  the  special  legislation  which  has  worried  and 
annoyed  every  member  of  both  houses  of  the  Legislature  will  be  swept  away.  Now,  what 
do  we  want  with  a  Legislature  every  two  years  in  order  to  change  our  general  laws?  I 
have  looked  at  this  matter,  as  I  started  out  by  saying,  from  the  standpoint  of  a  humble 
citizen  and  from  the  standpoint  of  a  judge  upon  the  bench,  attempting  to  construe  the 
laws  which  our  great  law-givers,  fresh  from  the  people,  have  provided  for  us. 

I  know,  as  every  lawyer  who  has  had  any  occasion  to  look  into  this  matter  knows, 
that  in  the  past  while  there  has  been  very  little  of  what  I  v/ould  call  general  legislation, 
providing  some  great  substantive  lav/  that  we  never  had  before,  there  has  been,  in  the 
intervals  between  passing  special  relief  bills,  every  now  and  then  an  amendment  to  the 
Code  of  Virginia,  or  some  general  statlite;  and  I  respectfully  submit  to  this  body,  and 
especially  to  those  who  have  looked  into  those  matters,  I  would  be  willing  almost  to  leave 
it  to  my  friend  from  Richmond  (Mr.  Meredith),  that  it  is  one  of  the  most  difficult  ques- 
tions that  can  confront  a  lawyer  or  a  judge  to  know  what  in  the  world  the  law  is.  The- 
Legislature  changes  it  so  often  that  it  is  like  the  chamelion,  you  never  know  what  color 
it  is  going  to  be  the  next  minute. 
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I  will  give,  gentlemen,  an  illustration.  A  law — and  I  will  say,  with  all  due  respect,  a 
very  improper  law — w^as  passed  with  reference  to  suits  against  subscribers  to  joint  stock 
companies,  of  which  some  of  us  out  in  our  country  had  unfortunate  knowledge.  This 
law  took  away  from  a  chancery  court  the  right  to  enter  up  a  personal  decree  against  the 
subscribers  to  the  stock  of  those  companies. 

It  was  a  bad  law  in  itself.  The  Court  of  Appeals  made  a  decision  with  reference  to 
that  law,  which  happened  to  involve  a  good  many  important  citizens  of  this  Common- 
wealth. The  court  said  it  did  not  apply  to  that  case.  Some  very  distinguished  citizens 
were  involved  in  the  case.  At  the  very  next  session  of  the  Legislature  they  undertook 
to  mend  a  hole,  and  they  passed  a  law  that  would  make  it  apply  to  every  kind  of  a  case. 
Now,  I  invite  the  attention  of  the  Committee  to  that  law.  I  will  not  take  up  their  time 
by  reading  it,  but  if  anybody  can  tell  me  what  that  law  means — take  the  original  law  and 
the  amendment — I  will  make  him  a  handsome  present.  (Laughter.) 

There  is  a  law  here  to  which  the  distinguished  gentleman  from  Frederick  (Mr.  Harri- 
son) has  called  our  attention,  and  which  he  said  was  such  a  good  law  that  we  ought  to 
have  had  that  session  of  the  Legislature;  that  if  we  had  not  had  it  we  would  have  been 
ruined.  That  is  the  law  with  reference  to  married  women's  property.  I  should  like  for 
the  gentleman  to  glance,  even  cursorily,  over  that  act  and  explain  to  nie  its  full  signifi- 
cance. 

Now,  gentlemen,  I  am  not  saying  this  in  any  harsh  criticism.  I  am  perfectly  well 
aware  of  the  fact  that  if  I  had  been  in  such  a  body  as  that  I  might  have  been  guilty  of 
the  same  lapsus;  but  I  do  say  that  legislation  is  not  necessarily  a  good  thing.  I  think  for 
the  people  to  have  their  rights  fixed,  for  the  people  to  know  what  the  law  is,  is  far  more 
important  than  to  have  frequent  elections  and  to  send  people  to  Richmond  who  will  spend 
their  money  in  the  city  of  Richmond  and  thus  help  that  city. 

There  is  a  good  deal  in  the  public  press  here  about  this  being  undemocratic;  about 
our  getting  away  from  the  people.  I  think  if  some  of  those  people  whose  brains  doubt- 
less get  a  little  confused  sitting  up  in  the  attics  of  newspaper  buildings  would  go  out 
into  the  fresh  air  of  the  country  and  would  mix  more  with  the  people,  they  would  find 
that  the  people  are  more  afraid  of  the  Legislature  getting  too  close  to  them  than  they  are 
of  their  getting  too  far  away  from  them.  (Laughter  and  applause.)  They  get  so  close 
to  the  people  that  they  shear  the  wool  off  of  them  frequently. 

The  gentleman  from  Brunswick  illustrated  that  yesterday  when  he  replied  to  the 
distinguished  gentleman  from  Frederick  Vvdth  reference  to  that  great  law  about  ferti- 
lizers. That  was  a  case  wdiere  ihe  Legislature  got  close  to  the  people — got  entirely  too 
close  to  the  people.  What  we  v;ant  is  fixity  in  our  law.  The  people  want  to  know  their 
rights,  so  that  they  can  make  contracts  with  reference  to  them,  so  that  they  can  engage 
in  all  the  avocations  in  vv^hich  they  desire  to  engage,  and  have  some  idea  of  what  are  the 
laws  under  which  they  live. 

I  will  state  what  has  been  my  experience.  I  do  not  know  how  it  is  with  others.  The 
gentlemen  who  are  in  the  Legislature  carry  home  with  them  the  acts  of  the  Legislature, 
but  the  people  out  in  the  country  whose  wishes  we  are  told  are  to  be  consulted  are  kept  in 
ignorance  of  them  for  months.  The  Legislature  pass  acts  here  and  make  them  go  into 
effect  from  their  passage,  and  for  three  or  four  months  the  people  absolutely  do  not  know 
the  laws  under  which  they  are  living,  because  the  public  printer  does  not  get  the  Acts  of 
Assembly  out  until  that  period.  Take  some  statute  involving  the  rights  of  married 
women,  for  instance,  or  some  other  great  property  question,  and  by  the  time  the  judge, 
puzzling  out  the  statute,  reading  the  title  carefully,  and  striking  out  unnecessary  words, 
has  decided  what  one  statute  means,  the  Legislature  pass  another  statute  worse  than  the 
first.    I  do  not  believe  that  is  an  exaggeration. 

Now,  I  can  make  defenses  for  the  Legislature  in  these  matters,  for  I  am  not  saying 
what  I  do  in  a  spirit  of  harsh  criticism,  but  I  believe  every  member  of  this  body  knows  I 
am  largely  right  about  it;  and  when  they  talk  about  it  outside,  and  do  not  have  their 
words  taken  down  by  a  stenographer,  all  of  them  say  so.  (Laughter.) 

My  excuse  for  the  Legislature  is  that  their  time  has  been  absolutely  taken  up  in 
passing  charters  of  incorporation,  relieving  old  Confederate  soldiers,  relieving  county 
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treasurers  who  have  defaulted,  allowing  a  man  to  run  a  drugstore  who  cannot  comply 
with  the  general  law,  and  in  doing  all  kinds  of  acts  that  no  legislative  body  ought  ever 
to  be  called  upon  to  do. 

Mr.  R.  Walton  Moore:  I  can  say  confidently  from  my  own  experience  in  the  Legisla- 
ture, upon  the  important  matter  of  framing  appropriation  bills,  that  they  usually  defer 
any  action  at  all  on  them  until  the  session  has  nearly  closed,  and  they  begin  working 
seriously  upon  the  appropriation  bills  say  within  ten  days  of  the  close  of  the  session. 
Then  those  bills — now  I  am  talking  about  the  practice — are  really  made  up  by  two  or 
three  members  of  the  Legislature. 

When  I  was  here  I  knew  of  a  case  where  the  chairman  of  the  Finance  Committee  of 
the  House  and  a  member  of  the  Finance  Committee  of  the  Senate  got  together  in  the 
basement  of  the  Capitol  within  about  a  week  of  the  end  of  the  session  and  framed  all 
appropriation  bills.  That  is  the  sort  of  consideration  which  was  given  to  the  all-important 
subject  of  appropriations  about  which  we  hear  so  much. 

Mr.  Robertson:  I  have  never  been  a  member  of  that  distinguished  body,  but  I  have 
once  or  twice,  as  the  gentleman  from  Mathews  (Mr.  Garnett)  said,  on  one  occasion,  been 
a  humble  spectator  of  the  proceedings  of  that  body.  I  too  have  had  to  stand  outside  of 
the  rail  there  and  look  on  at  the  gentlemen  in  this  chamber  representing  the  people,  and 
I  think  the  gentleman  from  Fairfax  is  entirely  right  in  his  statement  that  most  of  the 
important  legislation  is  put  off  until  the  very  end  of  the  session,  because  I  cannot  con- 
ceive how  that  general  legislation  can  be  so  im.perfect  and  defective — and  a  great  deal  of 
it  is  unconstitutional  because  of  the  defects  in  it — unless  that  is  the  case  and  it  is  hur- 
ried through  without  proper  consideration. 

We  intend  to  remove  that  necessity  from  the  Legislature.  We  intend  to  give  this 
body  of  men  who  represent  the  people  an  opportunity  to  pass  some  general  laws  for  the 
relief  of  the  Commonwealth.  It  is  true  there  are  general  laws  which  it  will  have  to  pass. 
That  will  continue  through  all  time,  but  the  proposition  I  make  is  that  there  is  no  hurry 
about  any  laws  of  that  sort.  There  cannot  be  in  the  nature  of  things.  Take  the  law 
which  my  friend  cited  here  yesterday,  with  reference  to  bringing  suits  on  a  lost  instru- 
ment. If  I  recollect  aright,  one  of  the  original  grounds  for  a  court  of  chancery  having 
jurisdiction  apart  from  a  court  of  law  was  that  of  the  case  of  a  lost  instrum.ent,  and  it 
took  from  the  time  of  the  establishment  of  the  court  of  chancery  in  England  until  the 
last  session  of  our  Legislature  to  determine  whether  the  law  court  should  have  that  juris- 
diction or  not.  I  do  think  that  we  could  have  waited  for  two  years  more  without  the  in- 
terests of  this  Commonwealth  being  seriously  affected.  You  can  say  that  with  reference 
to  nearly  all  of  the  general  legislation  we  have. 

It  does  seem  to  me,  with  all  due  respect  to  all  these  gentlemen,  that  we  have  to  look 
at  this  matter  in  the  practical  way  in  which  practical  people  in  a  business  age  ought  to 
look  at  it.  Do  we  need  so  much  legislation  along  the  lines  on  which  I  hope  it  will  be  the 
pleasure  of  this  Convention  to  make  legislation  in  the  future  run?  Do  we  need  it?  I 
should  like  to  hear  from  some  gentleman  who  represents  the  business  interests  of  the 
community,  some  banker,  some  man  engaged  in  large  business  interests.  Will  one  such 
get  up  and  say  that  he  believes  the  business  interests  of  this  State  require  frequent  meet- 
ings of  the  Legislature?  I  do  not  believe  there  is  a  man  within  the  sound  of  my  voice 
who  will  say  anything  of  the  kind.  Every  man  knows  that  whenever  Congress  meets  the 
business  interests  of  this  country  are  in  a  state  of  agitation  and  fear. 

The  gentleman  has  cited  the  Federal  House  of  Representatives  which  meets  so 
often  and  whose  members  are  elected  so  often.  I  do  not  think  the  people  consider  the 
Federal  Congress  an  undisguised  blessing.  I  do  not  think  most  of  the  business  interests 
of  the  country  demand  that  we  should  have  Congress  so  often  in  session.  I  think  most 
of  the  big  interests  of  this  country  would  be  very  glad  to  get  rid  of  Congress  for  long 
intervals  of  time,  and  so  I  believe  they  would  be  glad  to  get  rid  of  the  Legislature,  ex- 
cept so  far  as  it  be  necessary  for  the  interests  of  the  State  that  we  should  have  it. 

Gentlemen  come  here  and  say  that  this  is  a  new  experiment;  that  we  are  asking 
for  something  new.  I  cannot  see  that  that  is  any  argument  against  it.  Things  that  are 
new  are  not  always  bad     Things  that  are  old  are  not  always  good.    The  law  of  the 
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world  is  progress  from  the  lower  to  the  higher.  Now,  if  we  have  presented  here  a 
proposition  which,  on  the  basis  of  reason,  on  the  basis  of  common  sense,  is  a  good  one,  for 
God's  sake  do  not  reject  it  simply  because  we  have' never  had  it  before.  That  seems  to 
be  the  argument  of  a  great  many  gentlemen  on  this  floor. 

In  regard  to  another  question  which  we  had  up  the  other  day,  one  of  the  gentle- 
men said  that  there  were  some  members  on  this  floor  who  appeared  to  be  as  much  afraid 
of  and  objected  as  much  to  anything  that  was  old  as  the  devil  himself  feared  holy  water. 
The  converse  of  that  seems  also  to  be  true.  There  are  a  number  of  distinguished  gen- 
tlemen on  this  floor  who  will,  apparently,  object  to  everything  new  and  seem  to  be  as 
much  afraid  of  it  as  the  devil  is  of  holy  water.  They  can  give  no  defined  reason  for  their 
objection.  They  can  talk  eloquently  about  the  people  when  there  is  no  evidence  that  the 
people  are  at  their  back;  they  can  talk  abotit  our  forefathers;  btit  when  yoti  come  down 
to  the  business  discussion  of  the  matter,  and  invite  them  to  look  at  the  question  just  as 
if  it  were  framing  a  nev\'  government  here  and  had  not  had  any  government  before,  they 
will  not  answer  us,  or  the  arguments  we  make,  but  say  "we  refer  you  back  to  the  past."' 

But  what  was  done  in  the  past  was  in  the  same  direction  in  which  we  propose  to  go 
now.  As  my  distinguished  friend,  the  Chairman  of  the  Committee,  said  the  ether  day, 
when  those  old  Legislatures  met  there  was  more  necessity  for  general  legislation.  The 
great  organic  law  of  this  State  has  been  gmdually  formed  since  the  first  Legislature  met 
after  the  Constitution  of  1776.  We  have  a  great  body  of  statutory  law  here  now  under 
which  the  people  have  been  living  for  years  and  with  which  they  are  perfectly  satisfied. 
Nobody  wants  it  changed. 

Ah,  but  they  say  there  may  be  some  emergency  in  otir  affairs.  I  understood  that  was 
the  main  argument  of  my  friend  from  Albemarle,  that  he,  sitting  under  his  pippin  apple 
trees,  may  think  of  some  way  by  which  he  can  impose  another  tax  upon  the  people  of  this 
State.  "An  emergency  has  arisen,"  he  will  say  to  himself;  "let  us  to  go  Richmond  and 
tax  these  people  more  and  more." 

Suppose  stich  an  emergency  does  arise.  I  am  very  much  afraid  it  will  arise,  it  has 
arisen  very  freqtiently  in  the  past  that  gentlemen  go  htmting  around  for  somebody  to 
tax,  instead  of  trying  to  reduce  the  expenditures  of  this  government  and  reducing  the 
taxes  that  are  upon  the  people.  Every  tax  that  you  impose  on  any  subject  of  consumption 
the  consumer  has  to  pay.  Everybody  knows  that.  There  is  not  any  one  in  this  house 
who  does  not  know  that.  There  is  no  use  of  telling  me  that  you  can  ptit  a  tax  on  a  fer- 
tilizer and  the  man  who  buys  a  fertilizer  does  not  have  to  nay  the  tax.  It  is  an  absurdity 
to  say  otherwise.  Gentlemen  talk  about  the  price  not  having  gone  up.  Probably  the  price 
wotild  have  gone  down  if  the  tax  had  not  been  ptit  on  it.  and  the  people  vrotild  have  been 
relieved  to  that  extent. 

I  say  if  any  emergency  does  arise,  some  great  emergency  where  the  people  demand 
new  legislation,  something  we  cannot  foresee,  have  we  not  amply  provided  for  it?  Has 
not  this  Committee  shown  a  desire  to  meet  the  views  of  other  gentlemen  and  to  provide 
for  that?  Is  it  a  supposable  case.  I  ask,  that  any  such  great  emergency  v.^ill  arise  that  the 
representatives  of  the  people  will  not  take  the  necessary  action,  if  the  Governor  will  not 
call  them?  And  I  respectftilly  submit  that  there  will  not  be  one  Governor  in  a  hundred 
years  who  would  not  call  an  extra  session  if  he  saw  some  great  public  emergency,  but  if 
he  does  not  do  it.  would  not  a  majority  of  the  members  of  these  two  houses  do  it? 

Gentlemen  talk  about  a  Legislature  so  elected  not  being  fresh  from  the  people.  Gen- 
tlemen forget,  in  talking  that  way,  that  when  the  Legislature  is  not  in  session  these  rep- 
resentatives of  the  people  go  back  and  mingle  with  their  own  people.  They  go  back  to 
their  homes.  They  stop  making  laws  and  try  to  live  under  the  laws  that  they  have  made. 
They  see  the  people* and  talk  about  the  defects  in  the  laws.  They  see  that  a  law  which 
they  expected  to  do  great  good  to  the  Commonwealth  is  creating  dissatisfaction  and  is 
doing  a  great  deal  of  harm  throughout  the  Commonwealth. 

Now,  is  it  to  be  presumed  that  the  members  of  these  two  houses  will  be  so  deaf  to 
the  voice  of  public  opinion  that  they  will  utterly  disregard  it,  because  they  are  not  fresh 
from  the  people,  as  these  gentlemen  would  want  them  to  be.  and  that  they  would  not 
demand  of  the  Governor  that  he  call  an  extra  session  if  they  should  need  it? 
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Now,  that  is  what  gentlemen  forget.  Gentleman  have  talked  a  great  deal,  and  that 
seems  to  be  the  burden  of  the  song  of  these  newspapers,  about  our  not  providing  for 
members  to  come  fresh  from  the  people.  The  delegate  from  Campbell  (Mr.  Daniel),  in 
eloquent  terms,  said  that  this  was  one  of  the  oldest  representative  bodies  in  all  history, 
except,  perhaps,  the  English  Parliament.  If  my  memory  serves  me  aright,  and  I  think  it 
does,  the  English  Parliament  is  elected  and  can  sit  for  seven  years  without  any  change. 
Our  English  ancestors  were  willing  to  trust  the  people  they  elected  to  sit  there  that  long 
if  they  chose.  It  is  true  that  by  some  popular  upheaval  there  may  be  a  change  in  the 
government,  the  government  may  not  be  able  to  retain  its  majority,  and  they  have  to  go 
back  to  the  people;  but  nevertheless,  as  a  primary  proposition,  those  people  are  willing  to 
elect  those  men  for  seven  years.  If  there  is  any  country  on  the  face  of  this  globe  where 
the  people  are  more  sensitive  about  their  legal  rights,  where  the  individual  believes  more 
in  his  individual  rights,  where  they  have  a  greater  jealousy  of  all  their  branches  of  gov- 
ernment England  is  that  country,  and  I  think  we  ourselves  might  safely  follow  the 
mother  country  in  that  respect. 

Now,  gentlemen  have  said  that  the  people  do  not  want  this  reform;  that  they  do  not 
want  to  cut  down  these  expenses.  I  certainly  think  that  the  gentleman  from  Fairfax 
(Mr.  Moore)  and  the  gentleman  from  Brunswick  (Mr.  Turnbull)  have  conclusively 
'demonstrated  that  we  will  cut  down  the  expenses  in  this  way.  Gentlemen  say  that  the 
people  do  not  want  to  have  this  done,  that  the  people  want  to  keep  their  representatives 
close  to  them.  I  say  if  you  want  to  find  out  the  sentiment  of  the  people  about  this  Con- 
stitution we  are  framing  here  to-day,  submit  it  to  the  people  as  you  promised  to  do,  and 
then  you  will  find  out  what  the  people  want.  I  do  not  understand  that  the  people  have  as 
yet  spoken  either  way,  but  if  these  gentlemen  are  sincere,  if  they  want  to  do  what  the 
people  think  is  proper  and  find  out  if  the  people  are  willing  to  have  quadrennial  sessions, 
I  say  the  only  way  to  test  it  is  not  by  writing  to  a  few  people  in  each  county,  some  loafer 
on  the  cross-roads,  but  let  us,  as  we  are  in  honor  bound  to  do,  stick  to  our  pledge  and 
submit  this  Constitution  to  the  people;  and  if  they  do  not  want  this  reform,  then  I  for 
one  will  submit.  (Applause.) 

At  the  conclusion  of  the  speech  of  Mr.  Robertson  the  Committee  rose,  and  the  Presi- 
dent resumed  the  chair. 

Mr.  Willis  introduced  an  ordinance  authorizing  the  exemption  by  the  board  of  super- 
visors of  any  county  and  the  council  of  any  city  or  town  in  this  Commonwealth  from  any 
county  or  municipal  levies  manufacturing  enterprises. 

Mr.  Dunaway:  Mr.  President,  I  offer  a  substitute  for  Article  VIII.  of  the  Bill  of 
Rights.  I  wish  to  say  that  it  has  refernce  more  to  the  form  of  that  article  than  to  its 
substance.  I  desire  that  it  shall  lie  on  the  table  and  be  printed,  to  be  called  up  whenever 
the  Bill  of  Rights  is  called  up  and  to  be  considered  in  connection  with  it. 

The  President:    That  order  will  be  made  unless  there  is  objection. 

Mr.  Dunaway's  substitute  for  Article  VIII.  of  the  Bill  of  Rights  is  as  follows: 

8.  That  in  all  capital  or  criminal  prosecutions,  a  man  hath  a  right  to  demand  the 
cause  and  nature  of  his  accusation,  to  be  confronted  with  the  accusers  and  witnesses,  to 
call  for  evidence  in  his  favor,  and  to  a  speedy  trial  by  an  impartial  jury  of  his  vincinage, 
without  whose  unanimous  consent  he  cannot  be  found  guilty;  nor  can  he  be  compelled  to 
give  evidence  against  himself;  that  no  man  be  deprived  of  his  liberty  except  by  the  law 
of  the  land  or  the  judgment  of  his  peers;  nor  shall  any  person  be  twice  put  in  jeopardy 
for  the  same  offense,  except  that  an  appeal  may  be  allowed  to  the  Commonwealth  in  all 
cases  for  the  violation  of  a  law  relating  to  the  State  revenue. 

In  any  criminal  case,  upon  a  plea  of  guilty,  tendered  in  person  by  the  accused,  and 
with  the  consent  of  the  attorney  for  the  Commonwealth  entered  of  record,  the  court 
shall,  and  in  a  prosecution  for  a  misdemeanor,  upon  a  plea  of  not  guilty,  with  the  con- 
sent of  the  accused  and  the  attorney  for  the  Commonwealth  entered  of  record,  the  court, 
in  its  discretion,  may  hear  and  determine  the  case  without  the  intervention  of  a  jury. 

The  General  Assembly  may  by  law  provide  for  the  trial  of  misdemeanors,  by  a 
justice  of  the  peace,  without  a  jury;  but  in  all  such  cases  the  right  of  the  accused  to  an 
appeal  and  trial  by  jury  in  the  appellate  court  shall  be  preserved.  And  the  General 
Assembly  may  also  provide  by  law  for  juries  consisting  of  less  than  twelve,  but  not  less 


DEBATED  OE  THE  COX>TITrTIOyAE  COXVEXTIOX  OE  VIRGIXIA. 


529 


than  five  men.  for  tlie  trial  of  misdemeanors,  and  may  classify  sucli  cases  and  prescribe 
The  number  of  jurors  for  each  class  of  cases. 

Mr.  Braxton:  I  offer  an  amendment  to  the  twelfth  section  of  the  Bill  of  Rights,  re- 
ported by  the  Committee  of  the  Whole.    It  is  to  add  to  that  section  the  following  words: 

And  any  citizen  may  speak,  write  and  ptiblish  his  sentiments  on  all  subjects,  being 
responsible  for  the  abuse  of  that  liberty. 

I  ask  that  the  amendment  ma^'  lie  on  the  table  and  be  printed,  to  be  taken  up  and 
considered  when  section  12  is  reached  in  the  consideration  of  the  report. 

On  motion  of  Mr.  OTlaherty,  the  Convention  adjourned  until  Monday,  September  23, 
1901.  at  12  o'clock  meridian. 


MONDAY.  September  23.  1901. 

The  Convention  met  at  12  o'clock  M. 

Prayer  by  Rev.  A.  E.  Dickerson,  D.  D.,  of  Richmond. 

On  motion  of  Mr.  R.  Moore,  the  Convention  resolved  itself  into  Committee  of  the 
Whole  upon  the  report  of  the  Committee  on  the  Legislative  Department.  Mr.  Walker  in 
the  chair. 

Mr.  Harrison:    I  offer  the  present  substittite  as  an  amendment  to  be  put  in  at  the 
termination  of  the  clauses  of  section  2. 
The  Secretary  read  as  follows: 

The  General  Assembly  shall  meet  on  the  second  Wednesday  in  January  next  suc- 
ceeding the  election  of  members  thereof.  It  shall  meet  in  regular  session  once  in  two 
years  and  not  oftener  unless  convened  by  the  Governor  in  the  manner  prescribed  in  this 
Constitution.  Xo  session  of  the  General  Assembly,  after  the  first  under  this  Constitu- 
tion, shall  continue  longer  than  fort3--five  days  without  the  concurrence  of  three-fifths  of 
the  members  elected  to  each  House,  in  which  case  ttie  session  may  be  extended  for  a 
further  period  not  exceeding  fifteen  days.  Excepr  for  the  first  session  held  under  this 
Constitution,  members  'shall  be  allowed  and  shall  receive  a  salary  for  not  exceeding 
forty-five  days  at  any  regular  session,  and  for  not  exceeding  thirty  days  at  any  extra 
session.  Neither  House  of  the  General  Assembly  shall,  without  the  consent  of  the  other, 
adjourn  for  more  than  three  days,  nor  to  any  other  place  than  that  in  whicli  tiie  two 
houses  shall  be  sitting.  A  majority  of  the  members  elected  to  each  House  shall  consti- 
tute a  quorum  to  do  business,  but  a  smaller  number  may  adjourn  from  day  to  day,  and 
shall  have  the  power  to  compel  the  attendance  of  absent  members  in  such  manner  and 
tinder  such  penalty  as  each  Hotise  may  prescribe. 

The  Chairman:  The  Chair  understands  that  this  is  proposed  to  be  added  to  section  2, 
and  that  "biennial"'  is  substituted  for  "auadrennial"  in  that  section. 

'Mv.  Harrison:  I  substitute  in  the  first  line  of  section  2  the  word  ■"biennial"  and  add 
what  has  been  read  to  the  section. 

Mr.  OTlaherty:  At  the  beginning  of  the  discussion  upon  the  report  of  the  Commit- 
tee, I  frankly  stated  that  I  was  undetermined  as  to  what  it  was  best  we  should  do.  After 
hearing  the  discussions  which  have  preceded  this  morning  and  getting  light  on  this  sub- 
ject, I  have  come  to  the  conclusion  that  we  ought  to  permit  the  matter  to  remain  as  it  is 
now. 

I  have  great  respect  for  the  report  of  a  committee,  especially  coming  from  such  dis- 
tinguished gentlemen  as  those  who  compose  this  Committee,  and  coming  from  my  dis- 
tinguished friend  from  Fairfax  (Alt.  ]\Ioore)  as  the  chairman;  and  yet  I  think  we  have 
a  right  to  take  into  consideration  all  the  reasons  which  were  addressed  to  that  committee 
in  reaching  their  conclusion. 

I  must  confess  that  up  to  the  time  when  the  distinguished  gentleman  from  Frederick 
(Mr.  Harrison)  spoke,  I  was  inclined  to  believe  that  the  popular  clamor  which  we  hear 
sometimes  in  certain  commtmities  for  a  reduction  of  expenses,  fewer  elections,  and  fewer 
34— Const.  I^ebs. 
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officers,  demanded  that  perhaps  we  should  vote  for  quadrennial  sessions  of  the  Legisla- 
ture. But  the  frank  statement  of  the  gentleman  from  Fairfax  that  there  would  be  no 
money  saved  by  having  quadrennial  sessions  of  the  Legislature,  as  far  as  the  elections 
are  concerned,  eliminated  one  of  the  factors  of  this  problem. 

The  speech  of  the  gentleman  from  Frederick,  it  seems  to  me,  unhorsed  the  gentleman 
entirely,  and  it  not  only  unhorsed  him,  but  it  seems  to  me  that  he  was  deprived  of  sword 
and  spear,  helmet  and  shield.  The  distinguished  gentleman  from  Fairfax  entered  the 
list  as  the  champion  of  quadrennial  sessions,  and  he  has  made  concessions  which  to  my 
mind  show  that  he  has  weakened  in  tne  faith. 

Now,  I  do  not  mean  to  go  over  the  whole  history  of  the  Legislatures  of  Virginia,  but 
from  what  I  had  heard  from  distinguished  gentlemen  on  this  floor  I  had  begun  to  think 
that  the  Legislature  of  Virginia  was  an  evil,  the  greatest  which  we  had  ever  known. 
However,  when  I  began  to  refresh  my  memory  as  to  the  history  of  the  Legislatures  of 
Virginia,  aided  by  the  light  that  was  thrown  by  the  gentleman  from  Frederick  as  to 
what  recent  Legislatures  have  done,  and  aided  by  the  greater  light  that  was  shed  by  the 
gentleman  on  the  other  side  (because  they  have  assisted  me  more  in  coming  to  this  con- 
clusion than  perhaps  the  speeches  on  this  side),  I  have  concluded  that  biennial  sessions 
of  the  Legislature  are  what  we  need  and  what  we  want. 

I  dislike  to  disagree  with  my  distinguished  friend  and  my  deskmate  from  Scott  (Mr. 
Richmond).  He  is  such  a  genial,  lovable  creature  that  with  his  smJle  and  his  suave 
manner  he  can  make  me  believe  almost  anything.  And  he  has  the  greatest  respect  for 
the  dear  people,  especially  of  Southwest  Virginia.  But  this  morning  I  had  occasion  to 
go  down  to  the  Auditor's  office  and  find  out  what  the  dear  people  of  Scott  county,  whom 
he  represents,  are  doing  for  the  State  of  Virginia.  He  says  there  is  a  great  demand  in 
Scott  county  and  in  Southwest  Virginia  for  a  reduction  of  expenses.  He  says  that  they 
do  not  want  their  money  spent  in  Legislatures.  I  do  not  like  to  do  a  thing  like  this,  but 
I  am  compelled  to  do  it.  I  find  from  the  Auditor's  report,  which  is  not  yet  printed,  but 
which  will  be  in  the  hands  of  the  Legislature,  that  the  county  of  Scott  last  year  cost  the 
State  of  Virginia  $7,362.20  more  than  it  paid  into  the  coffers  of  the  State  treasury. 

I  can  see  very  well  why  the  gentleman  from  Scott  does  not  want  to  change  the  status 
quo.  I  can  see  how  he  wants  to  let  it  remain  that  v/ay  and  not  have  a  Legislature  for  a 
hundred  years.  The  criminal  expenses  of  the  county  of  Scott  are  $3,035.93.  They  get 
back  into  the  coffers  of  the  county  of  Scott  more  money  than  they  are  paying  into  the 
State  treasury,  and  yet  he  comes  here  and  says  that  the  people  of  the  county  of  Scott  do 
not  want  us  to  spend  their  money.  Now,  I  reply  to  him  that  I  wish  we  would  get  in 
such  a  shape  that  they  would  not  be  spending  our  money.  (Laughter.) 

I  will  say  to  my  friend  that  it  was  even  worse  than  that  some  years  ago.  Before 
these  Legislatures  which  they  have  been  deriding  put  their  fine  hand  in  and  reduced  the 
criminal  expenses  of  this  State,  the  county  of  Scott  got  its  hand  into  the  treasury  deeper 
than  it  now  gets  it.  You  can  very  readily  see  that  the  gentleman  does  not  want  the  Legis- 
lature to  convene  very  frequently. 

The  search  of  truth,  it  has  been  said,  is  one  of  the  most  delightful  occupations,  and 
when  we  find  that  truth  it  is  the  duty  of  mankind  to  publish  it.  I  am  sorry  to  publish 
these  things  against  the  good  county  of  Scott,  but  they  are  facts.  The  gentleman  is  not 
much  at  figures,  you  know,  because  he  does  not  like  to  contemplate  these  figures. 

Now,  my  distinguished  friend  from  Roanoke  (Mr.  Robertson)  said  he  was  not  much 
at  figures,  but  he  Intimated  that  he  was  right  considerable  at  reasoning.  (Laughter.)  I 
have  a  very  great  deal  of  respect  for  the  gentleman  for  his  reasoning,  but  with  all  due 
deference  to  it,  every  particle  of  it  has  been  answered  by  the  distinguished  gentleman 
from  Campbell  (Mr,  Daniel)  in  anticipation. 

Before  I  pay  my  respects  to  the  gentleman  from  Roanoke  more  completely,  I  wish  to 
go  over  this  question  of  criminal  expenses.  The  Legislature  of  the  State  of  Virginia  has 
reduced  the  criminal  expenses  from  $304,947,  in  1898,  to  $243,555.16  this  year  up  to  Sep- 
tember 21st.  Last  year  the  criminal  expenses  were  $254,279.11.  The  State  of  Virginia  has 
been  saved  great  quantities  of  money  by  the  work  of  the  Legislature  of  Virginia,  a  body 
for  which  I  had  only  a  qualified  respect  after  I  had  heard  the  speeches  of  these  gentle- 
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men.  but  for  that  body,  after  I  have  investigated  the  matter,  I  have  a  high  respect.  I 
wish  to  testify  that,  while  I  have  never  been  a  member  of  the  Legislature  of  Virginia 
and  I  am  in  no  way  connected  with  it.  there  is  not  a  State  in  the  Union  that  can  be 
prouder  of  its  history  from  the  beginning  of  the  House  of  Burgesses  in  1619,  the  first 
legislative  body  that  sat  in  America,  until  the  present  time;  and  I  defy  gentlemen  who^ 
are  to-day  assailing  it  to  contradict  that  statement. 

Take  the  subject  of  delinaueni  taxes.  We  all  know  that  there  has  been  a  saving  to- 
the  State  of  Virginia  by  the  act  of  the  Legislature.  I  am  going  to-  give  you  two  or  three 
counties,  and  I  will  leave  Scott  out  of  this  statement: 

Albemarle  county  in  1S95  returned  delinquent  taxes,  $1,346.38.  In  1899,  without 
giving  the  years  consecutively,  there  was  only  $505.16  rettirned  delinquent. 

]\Iecklenburg  in  1893,  $150.07  delinquent  taxes.  In  1899  there  was  only  $6.64  delin- 
quent taxes  in  the  county  of  Mecklenburg.    See  what  the  State  had  gained. 

Prince  George  county  in  1893,  $369.67  delinquent  taxes,  and  in  1897  only  $108. 

AVe  see  how  they  have  been  saving  money;  and  one  point  occurs  to  me  right  here 
which  I  wish  to  state.  I  want  any  business  man  on  this  floor  to  ask  himself  this  simple 
proposition:  Vould  you  be  willing  to  invest  your  money  in  a  corporation,  a  partnership, 
or  an  undertaking,  the  directors  of  which,  or  the  trtistees.  or  the  managers,  or  whatever 
you  might  call  them,  would  meet  once  in  four  years,  if  there  was  sixteen  million  dollars 
involved?  That  is  the  proposition  which  the  distinguished  gentleman  from  Fairfax  comes 
here  and  offers  us.  It  is  proposed  that  this  legislative  body  shall  meet  only  once  in  four 
years  to  look  after  sixteen  million  dollars,  and  that  stim  is  managed  and  controlled  by 
the  penal,  eleemosynary  and  educational  institutions,  and  the  executive  branch  of  the 
government,  who  are  to  make  no  report  to  anybody  in  all  that  time.  There  is  not  a  man 
here  who  knows  the  value  of  a  dollar  Avho  Avould  invest  his  money  in  a  concern  that  would 
have  no  better  control  of  its  affairs  than  that.  I  say.  and  I  want  it  to  go  out  over  the 
State  of  Virginia,  that  while  I  am  in  favor  of  reducing  expenses  I  am  not  willing  to  allow 
sixteen  million  dollars  of  the  people's  money  to  be  spent  withotit  any  check,  or  let,  or 
hindrance  upon  it.  with  nobody  to  whom  even  to  report. 

Gentlemen  come  here  and  decry  the  Legislature  as  if  it  were  a  body  of  nondescript, 
irresponsible  men.  Now.  there  are  men  who  have  preceded  me  in  this  debate,  such  men 
as  the  distinguished  gentleman  from  Albemarle  (:\Ir.  Boaz ) .  whom  I  will  follow  almost 
blindly  in  such  matters.  He  has  stood  up  here  and  told  you  that  after  his  experience 
he  believes  the  Legislature  is  a  paying  institution;  and  I  believe  that  to  be  the  case  after 
investigating  the  subject. 

But  I  wish  to  call  the  attention  of  gentlemen  to  what  the  great  Democratic  party  of 
the  State  of  Virginia  has  said.  I  am  sorry  that  some  of  the  gentlemen  on  the  other  side 
are  giving  an  opportunity  to  our  opponents  to  get  a  political  advantage  from  the  debates 
on  this  floor,  btit  I  am  willing  to  stand  by  the  platform  of  the  Democratic  party  of  the 
State.  It  does  not  decry  the  Legislature.  I  am  going  to  read  from  it  what  it  says.  It 
does  not  sotmd  like  the  language  Avhich  fell  from  the  lips  of  my  distinguished  friend 
from  Roanoke,  and  my  distinguished  friend  from  Fairfax,  althotigh  I  know  he  was  a 
potent  factor  in  making  this  platform.  Vliat  does  it  say  of  our  Legislattire  and  of  the 
conduct  of  Virginia.    VTiat  have  we  done?   Let  me  read: 

Since  1885  the  public  debt  has  been  satisfactorily  settled,  and  now  the  annually-^ 
accruing  interest  has  been  promptly  met,  and  the  market  value  of  the  bonds  is  nearly 
par.    The  credit  of  the  State  has  been  placed  beyond  question. 

"Who  did  that?    Did  not  the  Legislature  do  it? 

There  has  been  a  net  gain  of  over  $300,000  in  the  gross  yearly  revenue,  without  

Listen  to  this,  gentlemen  I 

Without  any  increase  of  the  rate  of  taxation  and  without  any  increase  in  the  average 
assessed  value  of  agricultural  lands. 
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Mr.  Harrison:  The  fact  has  been  that  every  five  years  assessment  has  shown  a  great 
decrease  in  assessments  upon  agricultural  property,  and  therefore  the  taxes  have  been 
materially  reduced. 

Mr.  O'Flaherty:  There  is  no  question  about  it.  I  am  simply  reading  now  what  has 
been  said,  and  I  am  calling  especial  attention  to  the  question  that  the  rate  of  taxation  has 
not  increased  at  all,  and  if  that  had  not  been  the  case  this  platform  would  not  have  meant 
anything. 

The  public-school  system  has  been  steadily  maintained  and  improved.  In  1885  there 
were  5,900  schools,  while  in  1901  they  number  7,258. 

In  1885  the  annual  expenditure.  State  and  local,  for  public-school  purposes,  was 
about  $1,400,000,  while  in  1901  it  will  exceed  $2,100,000. 

Who  did  this?  No  Constitutional  Convention  did  it.  The  executive  department  of 
this  government  could  not  do  it.  The  judicial  department  could  not  do  it.  It  was  done 
by  the  Legislature  of  Virginia;  and  I  want  to  say  right  here  that  I  would  not  stand  up 
for  any  party  on  earth  if  it  does  not  have  a  clean  record  and  cannot  show  the  figures  for 
what  it  has  done: 

Disabled  Confederate  soldiers  and  the  widows  of  those  who  were  killed  have  been 
as  liberally  cared  for  as  the  resources  of  the  State  would  permit.  The  annual  outlay  for 
pensions  and  for  the  Soldiers'  Home  is  not  less  than  $170,000. 

An  Agricultural  Department  has  been  established,  and  also  a  Bureau  of  Labor. 

Now,  I  will  not  read  further,  except  one  sentence: 

We  ai'-  in  favor  of  the  enactment  by  the  General  Assembly  of  a  bill  modifying  the 
fellow-servant  doctrine,  so  as  to  impose  a  just  and  reasonable  liability  upon  hazardous 
transportation  companies  in  respect  to  their  employees. 

I  read  that  because  men  stand  up  here  and  say  that  when  we  get  through  there  will 
be  nothing  for  the  Legislature  to  do.  Well,  I  would  not  be  surprised  if  we  should  legis- 
late on  every  subject  that  we  have  before  us,  that  that  would  be  true,  but  we  will  be  then 
where  the  gentleman  say  we  are  now,  there  will  be  too  great  a  multiplicity  of  laws. 
Again: 

The  Democratic  party  recognizes,  as  it  has  ever  done,  the  great  importance  of  the 
fish  and  oyster  industries  of  the  State  of  Virginia,  and  it  pledges  itself  to  foster  and 
encourage  those  industries  by  all  necessary  legislation. 

Again: 

We  further  favor  the  enactment  by  the  General  Assembly  of  a  law  legalizing  the 
primaries,  &c.  .  ^. 

All  of  this  I  say  is  legislation  that  is  crying  out  for  immediate  action.  Unless  gentle- 
men propose  that  the  Legislature  to  be  called  into  being  immediately  after  this  Conven- 
tion shall  remain  in  actual  session  for  a  year  or  so,  I  am  convinced  that  we  will  need  the 
Legislature  in  session  every  two  years.  And  to-day,  after  looking  over  this  subject,  if  I 
were  compelled  to  vote  I  believe  I  would  vote  to  have  it  meet  annually  for  some  years  to 
come. 

Another  aspect  of  this  question  has  already  been  spoken  of.  No  other  States  in  the 
Union  have  quadrennial  sessions  of  the  Legislature  except  Alabama,  and  that  law  has 
not  yet  gone  into  effect,  and  the  State  of  Mississippi.  Really  there  is  no  exception.  The 
State  of  Mississippi  has  a  session  for  certain  purposes  between  the  regular  sessions.  The 
great  States  of  Tennessee,  Ohio,  Maryland,  New  York,  and  Pennsylvania  have  annual 
sessions  or  biennial  sessions. 

I  would  rather  take  my  cue  from  a  progressive  State  than  from  one  that  is  not  so 
progressive.  Suppose  some  one  should  say  to  the  people  of  the  city  of  New  York,  whose 
population  in  old  New  York  is  about  the  same  as  Virginia,  we  will  have  our  City  Council 
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to  meet  only  once  in  four  years,  they  \Yoiild  tliinl:  that  lie  ought  to  be  sent  to  the  Home 
for  Incurables.  Here  is  the  State  of  Virginia,  the  State  which  led  off  in  1775  and  sent  a 
message  to  the  legislatures  of  the  other  colonies  saying.  Have  annual  sessions  of  the 
Legislature,  and  here  it  is  proposed  that  we  shall  have  sessions  every  four  years.  In  those 
days  it  was  a  political  maxim  that  where  annual  sessions  of  a  legislative  body  ended 
tyranny  began. 

The  gentlemen  have  aligned  themselves  with  Governor  Berkley  and  with  Lord  Dtms- 
more  and  that  class  of  men,  who  did  not  want  the  House  of  Burgesses  to  be  in  session, 
who  did  not  want  the  Legislature  to  be  in  session,  because  those  tju^ants  were  afraid  of 
the  people.  I  say  you  can  trtist  the  people  to  elect  men,  and  you  need  not  be  afraid  of 
those  men  coming  into  session  once  in  two  years. 

I  do  not  understand,  gentlemen,  the  process  of  reasoning  by  which  men  say  that  the 
people  do  not  vrant  a  Legisiattire.  Do  not  the  people  elect  from  their  own  numbers?  Do 
not  the  people  do  their  own  electing?  Is  it  not  their  own  popular  branch?  Do  not  the 
representatives  come  right  direct  from  the  people? 

The  gentleman  from  Fairfax  said  that  the  representatives  would  be  fresh  from  the 
people  if  they  were  elected  in  November  and  met  in  January.  They  would  be  fresh  from 
the  people,  but  it  would  be  so  long  between  da'inks,  so  to  speak.  How  abotit  three  years 
from  that?  Gentlemen  say  yoti  can  call  the  Legisiattire  in  extra  session.  I  do  not  believe 
that  any  Legislature  which  has  enacted  a  bad  law  and  ptit  itself  on  record  as  being  in 
favor  of  that  law  will  be  very  quick  to  call  itself  into  session  to  repeal  it.  Neither  will 
the  Governor,  whose  signature  has  been  attached  to  that  law,  be  anxious  to  call  the  Legis- 
lature into  extra  session.  But  if  you  elect  people  Vv'ho  have  not  been  in  that  Legislature, 
who  are  not  bound  by  the  ties  of  that  Legisiattire,  who  have  none  of  its  surroundings, 
they  will  not  hesitate  a  minute.  I  wish  the  gentleman  would  show  me  some  good  reason 
why  that  is  not  right.  I  ask  the  gentleman  from  Fairfax  would  not  the  Legislature  that 
had  enacted  a  bad  law  be  very  reluctant  to  call  itself  into  existence  again  and  repeal  the 
law  and  thereby  stultify  itself?  So  the  argument  as  to  the  calling  of  the  Legislature  by 
that  body,  it  seems  to  me.  amounts  to  nothing. 

Now,  one  gentleman  said — the  gentleman  from  Roanoke  (Mr.  Robertson),  I  believe, 
and  he  thought  he  had  made  a  great  point  on  the  distinguished  gentleman  from  Camp- 
bell (Mr.  Daniel.) — that  the  Parliament  of  Great  Britain  was  elected  every  seven  years. 
Now  that  is  true  and  it  is  not  true. 

Each  member  of  the  House  of  Commons  is  elected  for  seven  years,  but  there  are 
elections  in  Great  Britain  each  year  to  send  men  to  the  House  of  Commons,  and  further 
fhan  that,  the  House  of  Commons  meets  every  year.  It  is  true  that  the  House  of  Commons 
is  called  together  by  the  sovereign  and  is  prorogued  or  dissolved  by  the  sovereign.  But 
it  meets  every  year,  and  men  are  sent  fresh  from  the  people  to  the  House  of  Commons 
every  year.  I  said  before,  and  I  want  to  repeat  it.  that  while  I  admire  everything  that  is 
in  the  British  Constitution  or  British  institutions  that  is  good,  there  are  things  in  the 
institutions  of  Great  Britain  and  in  her  early  history  for  which  I  have  not  the  respect 
that  some  other  gentlemen  here  have  perhaps. 

I  do  not  want  to  take  my  cue  from  a  country  v;hich  to-day  is  striving  to  destroy  two 
republics;  from  a  monarchy  which  is  striving  to  destroy  the  only  republics  upon  the  con- 
tinent of  South  Africa  and  endeavoring  to  dissolve  forever  and  a  day  the  legislatures  of 
the  South  African  republics.  I  simply  say  that  to  show  that  the  gentleman  cannot  draw 
any  analogy  between  the  Legislature  of  our  State  and  the  Parliament  of  Great  Britain. 

If  the  gentlemen  of  the  Committee  Avill  pardon  me  for  just  a  moment,  I  will  run  over 
some  of  the  work  of  the  Legislature  of  A^irginia  which  it  seems  to  be  the  custom  of  men 
to-day  to  decry.  If  I  remember  aright  the  House  of  Burgesses,  the  legislative  assembly 
of  this  State,  was  the  first  in  this  great  country  of  ours  to  raise  its  hand  against  tyranny, 
and  from  that  day  down  v^e  have  found  such  men  as  Washington  and  Henry  and  Jefferson 
and  Richard  Henry  Lee  and  Richard  Bland  and  Edmund  Pendleton  and  George  Mason 
and  Peyton  Randolph  members  of  the  Legislature  or  the  House  of  Burgesses  of  this  State. 

"But,"  gentlemen  say,  "I  have  nothing  to  say  against  those  old  worthies  back  there; 
I  am  after  the  Legislatures  we  have  had  in  session  in  this  building  in  recent  years."  And 
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:yet,  as  the  distinguished  gentleman  from  Frederick  has  pointed  out,  and  as  the  distin- 
guished gentleman  from  Albemarle  (Mr.  Boaz)  has  shown,  every  Legislature  that  has  met 
in  this  Capitol  has  saved  us  thousands  upon  thousands  of  dollars.  Further  than  that,  it 
lhas  enacted  laws  which  have  been  more  beneficial  to  us  than  any  money  consideration. 

Take  the  matter  of  separate  coaches  for  whites  and  blacks.  The  gentleman  says  that 
the  old  system  could  have  gone  on  for  a  couple  of  years  more.  The  gentleman  from  Fair- 
fax held  up  the  last  volume  of  the  Acts  of  the  General  Assembly  of  Virginia  and  defied 
this  Convention  to  show  where  the  Legislature  of  Virginia  had  passed  one  general  act 
that  could  not  have  waited.  I  say,  sir,  that  that  waited  too  long.  I  say,  sir,  that  we  have 
saved  thousands  of  dollars  and  hundreds  of  thousands  of  dollars  which  we  could  have 
waited  and  lost.  You  could  have  gained  the  $75,000  that  was  spent  by  the  Legislature  in 
its  session  and  lost  perhaps  three  or  four  hundred  thousand  dollars  that  was  saved  to  the 
estate  of  Virginia.  Is  that  statesmanship?  I  think  not.  For  myself,  I  would  rather  have 
had  that'  one  statute  put  upon  the  statute  books  of  Virginia  separating  the  whites  and 
-Macks  and  to  have  lost  the  whole  $75,000  to  the  State  of  Virginia  than  not  to  have  had  it. 

The  Legislature  met  in  annual  session  when  Thomas  Jefferson  made  his  great  fight 
for  religious  libery.  Year  after  year  he  was  defeated,  from  1775  to  1785,  and  it  was  ten 
years  before  he  got  through  the  bill  for  religious  liberty.  "We  then  had  annual  sessions. 
The  Legislature  came  on  and  settled  our  State  debt.  Virginia's  credit  was  a  by-word. 
Her  bonds  were  hawked  upon  the  markets  of  the  world  without  a  buyer.  Yet  the  Legis- 
lature of  Virginia  in  its  biennial  sessions-  settled  the  State  debt  until  to-day  her  bonds  are 
worth  something,  and  to-day  a  man  will  invest  in  them  as  a  safe  investment;  and  the 
Legislature  has  done  that  without  any  increased  rate  of  taxation. 

The  Legislature  of  Virginia  struck  the  shackles  from  the  married  women  of  this 
Commonwealth  in  regard  to  their  property.  Could  that  have  waited  longer?  Yes,  it 
might  have  waited  longer;  it  might  have  waited  like  the  employers'  liability  bill,  which 
has  been  v/aiting  and  waiting.  Where  does  it  meet  its  death  blow?  I  do  not  make  any 
charges,  but  it  does  not  meet  it  from  the  men  who  are  elected  every  two  years.  It  has 
met  it  in  the  Senate,  to  which  men  are  elected  for  four  years.  That  is  a  crying  evil,  and 
let  me  tell  you  if  it  took  a  whole  session  of  the  Legislature  to  enact  that  measure  into  law 
it  should  be  done.   You  have  promised  it  and  must  do  it. 

The  Legislature  of  Virginia  has  given  us  good  United  States  senators  from  time  to 
time,  and  rarely  has  made  a  mistake,  as  I  think,  about  it.  The  work  it  has  done  along 
this  line  has  been  worth  millions  to  the  State  of  Virginia.  I  do  not  wish  to  enter  into 
any  fulsome  praise  of  any  one,  but  in  my  heart  of  hearts  I  am  thankful  to  the  Legislature 
of  Virginia  for  the  distinguished  men  it  has  given  us  in  the  United  States  Senate.  There 
may  be  exceptions,  and  each  man  has  a  right  to  think  of  those  exceptions  as  he  wishes. 

The  Legislature  of  Virginia  has  saved  us  from  negro  rule.  Thanks  to  the  Legislature 
■of  Virginia,  there  never  has  been  negro  rule  in  this  State  that  I  have  heard  of,  even  in 
the  counties  where  the  negroes  predominate. 

The  Legislature  of  Virginia  has  given  us  a  magnificent  school  system,  for  which  I  am 
thankful  and  to  which  to-day  I  pay  a  just  tribute  upon  this  floor.  If  it  had  not  been  for 
for  the  public  school  system  of  Virginia  I  myself  perhaps  would  not  hate  received  any  im- 
petus in  the  race  of  life  and.  would  not  have  received  even  the  education  I  did  get. 
Therefore  I  am  thankful  to  the  old  Commonwealth  of  Virginia,  and  if  I  did  not  stand  up 
here  to-day  and  stand  by  the  Legislature  that  gave  me  an  equal  chance  with  the  rich 
man's  son,  I  would  be  an  ungrateful  wretch. 

As  I  look  back  over  the  Legislatures  of  Virginia  I  am  proud  of  them.  I  am  proud 
ot  every  bit  of  the  history  of  Virginia,  and  no  man  can  strike  from  the  history  of  Vir- 
g;inia  the  acts  of  the  Legislature  and  leave  enough  to  be  respectable. 

The  gentleman  from  Frederick  (Mr.  Harrison)  did  not  mention  all  that  had  been 
done  by  the  Legislature,  and  I  will  shortly  desist  from  an  enumeration  thereof.  There 
is  one  thing  which  the  last  Legislature  did  which  was  omitted  and  which  I  mink  resulted 
in  a  good  law.  That  was  in  response  to  the  demand  for  temperance  legislation  along  a 
line  that  I  think  is  a  good  one,  to  teach  the  youth  of  the  land  in  the  public  schools  the  evil 
effects  of  alcohol.   We,  may  all  differ  as  to  question  of  sumptuary  laws;  we  may  differ  as 
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to  whether  v^-e  should  compel  a  man  to  ^o  thus  and  so  in  those  matters,  but  there  can  be 
no  difference  of  opinion  on  the  question  whether  we  should  teach  the  children  of  the  land 
the  evil  effects  of  alcohol  upon  the  system.    That  was  done  by  the  Legislature  of  Virginia. 

I  think  to-day  it  will  not  do  for  us  to  make  light  of  the  petitions  that  come  here 
demanding  that  we  consider  this  question.  I  do  not  mean  to  say  that  it  is  a  Constitutional 
matter,  but  there  is  a  public  sentiment  in  Virginia  on  this  subject,  an  enlightened  one,  a 
moral  one,  and  the  Legislature  of  Virginia  listened  to  that  demand  and  met  it,  I  think,  in 
a  dignified  way. 

Mr.  Chairman,  just  a  moment  more.  The  distinguished  gentleman  from  Campbell 
CMr.  Daniel)  made  a  statement  here  which  I  do  not  think  it  is  wise  for  us  to  pass  over 
without  considering  it  gravely,  and  that  is  that  the  complexity  of  our  modern  society 
demands  more  at  the  hands  of  Legislatures  than  was  ever  necessary  before.  There  are 
things  that  transpire  in  a  night  which  need  the  attention  of  the  Legislature. 

Take  the  assassination  of  the  President.  That  is  a  matter  which  came  up  in  the 
twinkling  of  an  eye,  and  if  the  Legislature  of  Virginia  was  in  session  now  I  have  no 
doubt  it  would  take  into  consideration  the  question  whether  anarchists  should  not  be 
dealt  with  more  severely  than  they  are  at  present.  Corporations  are  multiplying.  So- 
ciety is  more  complex  each  day.  We  need,  angl  we  need  them  worse  than  ever,  skilled 
men  in  the  Legislature. 

The  distinguished  gentleman  from  Roanoke  (^slv.  Robertson)  ask  why  do  we  not 
bring  some  figures?  I  think  we  have  shown  beyond  the  shadow  of  a  doubt  that  the 
Legislature  of  Virginia  saves  this  Commonwealth  thousands  and  hundreds  of  thousands 
of  dollars.  He  says  you  cannot  jtidge  by  one  or  two  Legislatures.  That  is  the  reason 
why  I  have  given  this  somewhat  of  a  summary  of  the  work  of  the  Legislatures  of  Vir- 
ginia. You  cannot  judge  by  what  one  Legislature  may  do  whether  this  is  a  good,  bad, 
or  indifferent  system. 

The  gentleman  from  Roanoke  says  you  jump  at  concltisions  and  then  put  them 
into  law.  That  is  what  I  think  the  Committee  on  the  Legislative  Department  has  done. 
It  has  jumped  to  the  conclusion  that  there  are  a  cry  and  a  demand  for  the  reduction  of 
expenses,  and,  therefore,  it  must  do  something,  and  Don  Quixote-like,  it  goes  and  strikes 
at  the  first  thing  it  comes  across.  We  have  had  more  suggestions  of  cheese-paring  in 
the  way  of  the  reduction  of  expenses  than  you  could  have  dreamed  of.  I  will  say  right 
here  that  I  do  not  believe  much  can  be  done  in  reducing  expenses,  btit  much  may  be 
-done  in  getting  into  the  coffers  of  our  Commonwealth  the  money  that  belongs  there 
from  proper  sources  of  taxation,  and  if  we  direct  our  attention  to  that  end, (instead  of 
to  the  end  to  which  we  are  now  directing  it,  we  shall  be  better  off. 

Now,  a  word  in  regard  to  the  statement  of  the  gentleman  from  Roanoke  about  the 
Legislature  meeting  and  passing  bills  relieving  county  treasurers,  and  so  on.  I  hold 
in  my  hand  a  report  from  the  Auditor  of  Public  Accounts,  Document  Xo.  9,  which  was 
sent  to  us  in  response  to  a  resolution  I  offered  early  in  the  session  of  this  Convention, 
after  the  Committee,  of  which  the  distinguished  gentleman  from  Richmond  CMr.  New- 
ton) is  chairman,  had  said  it  was  valuable  information.  In  it  the  Auditor  gives  the 
amount  of  money  lost  through  treasurers.  I  was  surprised  to  find  the  small  amount 
that  the  State  of  Virginia  has  lost  from  defalcations:  I  confess  I  was  agreeably  sur- 
prised; and  if  yoti  will  look  at  the  statement  you  will  find  "'•remarks.'"  "amount  due," 
^'year,"  '"name  of  treasurer,"  and  where  lost  and  whether  it  is  good,  collectible  or  not; 
and  the  amount  is  a  mere  bagatelle.  Gentlemen  will  find  it  on  this  page  (indicating) 
of  the  report.  Document  9. 

So  I  am  prepared,  after  hearing  this  discussion  one  way  and  the  other,  to  say  that 
the  biennial  sessions  of  the  Legislature  of  Virginia  have  been  a  blessing  instead  of  a 
curse,  and  I  for  one  see  no  reason  why  we  should  change.  I  hope  and  pray  that  the 
members  of  this  Convention  will  thoroughly  consider,  as  they  have  no  doubt  done,  the 
matter.  I  say  to  the  distinguished  gentleman  from  Fairfax  that  I  would  gladly  vote  for 
his  report  out  of  consideration  for  him,  if  I  could.  I  have  the  greatest  respect  for  him; 
I  have  the  greatest  respect  for  his  report,  but  my  duty  demands  that  I  vote,  and  I  do 
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not  hesitate  to  say  I  believe  it  is  the  duty  of  every  man  on  this  Committee  to  vote,  for 
the  amendment  offered  by  my  distinguished  friend  from  the  city  of  Winchester.  (Ap- 
plause.)   I  thank  you  for  your  aftention. 

Mr.  Hamilton:  I  ask  the  attention  of  the  gentleman  of  the  Committee  for  a  few 
moments,  not  having  trespassed  upon  their  time  heretofore. 

Mr.  Chairman  and  gentlemen  of  the  Committee,  when  I  first  read  the  report  of  the 
Legislative  Committee  I  was  favorably  impressed  by  the  provision  that  the  Legislature- 
should  meet  quadrennially.  Certainly,  personally,  Mr.  Chairman,  that  course  would 
have  been  a  great  relief  to  me,  because  it  is  rarely  the  case  that  the  Legislature  of  Vir- 
ginia meets  when  I  do  not  feel  that  the  best  interests  of  Virginia  are  anxious  and  fear 
cause  for  being  anxious.  I  have,  however,  heard  this  debate  with  great  interest  (and 
we  must  all  feel  that  it  has  been  an  able  debate  and  one  participated  in  by  thoughtful 
and  learned  men),  and  I  have  reached  the  conclusion,  after  hearing  all  the  arguments 
and  giving  such  reason  and  thought  to  it  as  I  was  capable  of,  that  quadrennial  sessions 
of  the  Legislature  are  not  based  upon  the  fundamental  principle  of  right  and  will  not  do. 

If  I  understood  the  argument  of  the  distinguished  and  able  Chairman  of  the  Com- 
mittee, it  was  first  that  economy  would  prevail  by  this  method;  that  we  would  save,  I 
believe,  $175,000,  or  something  of  the  kind — it  is  not  material  what  the  figures  are — in 
the  course  of  four  years. 

Mr.  Newton:    Seventy-five  thousand  dollars. 

Mr.  Hamilton:  Seventy-five  thousand  dollars.  I  also  understood  from  one  of  the 
gentlemen  who  advocated  the  report  of  the  Committee  that  the  scheme  of  the  Com- 
mittee, which  in  all  respects  almost,  it  seems  to  me,  except  this,  if  not  altogether,  is 
admirable,  might  be  thrown  out  of  joint  if  quadrennial  sessions  were  not  approved.  I 
have  read  the  report  of  the  Committee  with  care,  and  I  cannot  see  how  any  other  por- 
tion of  the  report  is  dependent  upon  quadrennial  sessions  as  distinguished  from  biennial 
sessions. 

\Vhen  we  consider  the  arguments  presented  for  quadrennial  sessions  it  seems  to 
me,  Mr.  Chairman  and  gentlemen,  that  they  reduce  themselves  to  two  and  two  only. 
One  is  the  question  of  economy,  the  saving  of  money  to  the  State,  and,  therefore,  to  the 
people. 

I  am  absolutely  satisfied,  and  I  respectfully  submit  to  the  gentlemen  of  this  Com- 
mittee, that  the  suggestion  of  the  gentleman  from  Wise  (Mr.  Ayers),  which  has  been 
embraced  in  the  amendment  or  substitute  of  the  gentleman  from  Frederick,  namely, 
that  biennial  sessions  of  forty-five  days  each  be  held,  with  fifteen  days  to  be  added  for 
an  extension  of  the  session  if  necessary,  absolutely  meets  the  question  of  economy,  ex- 
cept in  one  particular,  and  that  is  the  mileage  of  the  members  of  the  Legislature.  You' 
have  the  possibility  of  exactly  half  as  much  time  in  the  session  every  two  years  as  you 
have  in  one  session  in  four  years. 

The  learned  Chairman  of  the  Committee  this  morning  spoke  of  the  continuation  of 
the  present  vicious  m^ethod.  I  was  at  a  loss,  to  understand  what  was  meant  by  that  term. 
I  have  never  had  the  honor  to  be  a  member  of  the  Virginia  Legislature,  but  since  I  have 
known  the  Legislature — and  I  have  often  and  often  disagreed  with  it,  much  oftener 
than  I  have  agreed  with  it  in  its  action — I  have  not  known  anything  vicious  about  it, 
nor  do  I  know  or  see,  anything  vicious  in  the  mode  of  its  election  or  of  its  sessions.  It 
is  purely,  as  I  understand  it,  a  question  of  economy,  so  far  as  that  point  is  concerned, 
and  I  submit  that  that  point  has  been  absolutely  answered  by  the  suggestion  of  the  gen- 
tleman from  Wise  now  embodied  in  this  amendment. 

So,  if  I  understand  the  question  correctly,  or  unless  we  think  that  the  mileage  of 
members  is  sufficient  to  prevent  the  sessions  being  held  every  two  years,  and  it  cannot 
be,  for  it  is  a  bagatelle,  we  may  put  aside  the  question  of  economy  in  this  matter,  and 
then  we  come  to  the  only  other  substantial  argument,  bringing  the  argument  to  its  final 
point,  which  I  have  heard  in  advocacy  of  quadrennial  sessions.  That  argument  is  in 
substance  a  condemnation  of  the  v/isdom  of  the  Legislature.  It  is  in  substance  that 
when  members  of  the  Legislature  come  here  they  feel  that  they  must  do  something;. 
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that  they  introduce  bills  unnecessarily;  that  they  act  unwisely  in  their  legislation;  and 
the  consequence  is  that  we  have  our  laws  in  such  a  state  of  turmoil  and  change  that 
we  do  not  know  what  the  laws  are;  and  that,  therefore,  we  should  have  the  sessions 
further  apart  to  prevent  the  possibility  of  members  of  the  Legislature  acting  unwisely. 
That  is  the  substance  of  the  argument,  as  I  understand  it,  brought  down  to  a  point,  sir. 

I  do  not  understand  any  of  the  gentlemen  who  have  made  that  argument  to  criticise 
the  Legislature  harshly.  I  think  to  a  large  extent  the  argument  is  a  just  one.  There  is 
no  question  about  the  fact  that  at  every  meeting  of  the  Legislature  much  unwise  legisla- 
tion is  had.  It  is  very  natural  that  men  who  have  not  had  much  experience  in  such 
matters  should  feel  a  little  anxious  to  bring  themselves  forward  and  produce  a  bill,  or 
resolution,  or  something. 

It  reminds  me,  Mr.  Chairman,  if  I  may  introduce  a  little  personal  incident,  of  my 
own  experience  in  this  Convention.  I  had  been  here  for  some  two  or  three  weeks  and 
had  not  had  the  honor  even  to  introduce  a  resolution,  and  I  received  a  letter  from  my 
wife  saying  she  thought  I  might  as  well  come  to  see  her,  that  I  did  not  seem  to  be  doing 
anything  in  the  Convention,    (Laughter.)    I  introduced  a  resolution  the  next  day. 

That  is  the  feeling  which  naturally  a  new  member  has,  and  we  must  not  be  too  hard 
upon  people  who  have  the  ambitions  of  human  nature. 

But  the  oftener  you  send  new  men  or  the  greater  proportion  of  new  men  you  have 
in  3^our  Legislature,  the  greater  proportion  of  new,  imwise,  and  unnecessary  legislation 
you  will  have.  Certainly,  after  a  man  has  introduced  his  first  resolution  in  one  session, 
he  cannot  get  such  a  letter  as  I  received  on  the  subject  of  my  work  in  this  Convention. 

Now,  leaving  off  the  discussion  of  the  question  whether  the  Legislature  does  harm 
or  good,  as  I  understand  the  gentlemen  who  argtie  for  quadrennial  sessions,  bringing  the 
argument  down  to  its  real  point,  it  is  that  you  must  have  the  Legislature  meet  some- 
time, because  it  is  an  important  department  of  the  government;  and  we  all  admit  that  it 
is  the  most  important  department  of  government  as  representing  the  people  and  in  the 
initiative.  But  they  say  "there  is  much  unwise  legislation;  there  is  much  legislation 
vrhich  is  crude  and  which  changes  the  law  improperly  and  unnecessarily  and  so  on; 
that  practically,  while  we  ought  to  ha.ve  the  Legislature,  and  it  is  necessary,  to  some 
extent  it  is  a  nuisance,  and  v."e  mtist  have  it  as  seldom  as  possible."  X^ow,  is  that  an 
argument  which  is  a  legitimate  one  and  which  we  have  a  right  to  act  upon  in  this  body? 

After  all,  Mr.  Chairman,  the  government  of  this  State  and  of  all  the  States  in  this 
Union  is  a  government  which  does  rest  upon  the  people,  and  however  unwise  we  may 
think  the  people  to  be,  however  unv\'ise  we  feel  that  they  are  in  selecting  their  repre- 
sentatives to  the  Legisla.ture  or  to  this  body,  or  any  other,  still  that  is  the  basis  of  gov- 
ernment, and  we  cannot,  it  seems  to  me,  v^ithout  tinduly  arrogating  to  ourselves  the 
right  to  judge  of  others  and  the  right  to  judge  of  the  conduct  of  the  people  in  the  future, 
undertake  to  say  that  necessarily  the  people  will  send  to  the  Legislattire  unwise  or  in- 
experienced men.  But  whether  they  do  or  not,  it  seems  to  me  we  have  no  right  to  ob- 
ject.   They  at  least  are  at  the  bottom  of  the  pyramid.    We  rest  on  them. 

We  must  admit,  whether  we  like  it  or  not,  that  this  is  a  government  of  the  people. 
All  governments  of  the  people  and  all  governments  of  all  kinds  have  defects  and  are 
not  wise  at  times.  That  being  the  case,  is  the  fact  that  Legislatures  have  at  times 
passed  unwise  laws,  as  many  of  us  may  think,  an  argument,  and  is  it  a  legitimate  argu- 
ment for  us  to  act  upon,  and,  therefore,  to  provide  that  we  shall  keep  that  body  from 
meeting  as  much  as  possible,  almost? 

^Ir.  Chairman,  if  I  recollect  aright,  the  revolution  in  England,  which  caused  Charles 
I.  to  lose  his  head  and  made  Cromwell  the  Lord  Protector  of  Great  Britain,  came  about 
not  by  voluntary  abdication  or  the  act  of  a  convention  in  preventing  the  Kouse  of  Com- 
mons from  meeting  and  granting  supplies  to  the  Crown,  but  it  came  about  by  the  arbi- 
trary^ act  of  the  King  in  refusing  to  convene  the  House  of  Commons  and  asking  for  sup- 
pHes,  and  by  undertaking  arbitrarily  to  exercise  that  right.  In  that  case  Hampden  and 
Pym  gained  their  lifetime  reputations  as  patriots  and  men. 

We  here,  in  a  certain  sense,  represent  the  King  in  this  Convention,  the  arbitrary 
power.    We  may  admit,  for  the  sake  of  argument,  that  we  have  the  power  to  say  that 
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the  Legislature  shall  not  meet  any  oftener  than  we  say  it  shall  meet;  we  may  have  the 
power  to  say  it  shall  not  meet  again  for  ten  years;  but,  Mr.  Chairman,  is  it  right  that 
we  should  say  that  the  people  shall  be  heard  from  but  once  in  four  years?  Is  it  right,  no 
matter  whom  it  hurts  or  whom  it  does  not  hurt?  Are  we  to  say  that  the  people  have  not 
sense  enough  to  choose  their  own  representatives  to  come  here  and  express  their  views 
in  the  legislative  halls?  We  may  be  very  supreme  here;  sir,  I  think  as  a  matter  of  law 
we  are  very  supreme;  but  it  is  not  always  well,  or  wise,  or  just,  or  right  for  a  supreme 
body  or  a  supreme  person  to  exercise  its  or  his  supreme  power. 

My  learned  friend  from  Roanoke  (Mr.  Robertson)  in  the  very  handsome  and  able 
argument  which  he  made  here  on  the  other  side  of  this  question,  as  an  answer  to  the 
idea  that  the  people  wanted  the  opportunity  to  be  heard,  spoke  of  the  dear  people  with  a 
little  cynicism  or  may  be  a  sneer,  not  as  against  the  people,  but  with  reference  to  those 
who  are  talking  about  the  people  and  their  right  to  be  heard.  The  learned  gentleman 
from  Danville  (Mr.  Withers)  said  he  would  give  certain  people — to  whom  he  referred 
I  do  not  know — ample  opportunity  to  show  their  love  for  the  dear  people  before  we 
were  through.  The  gentleman  from  Roanoke  said  we  should  submit  this  matter  to  the 
people,  as  we  pledged  ourselves  in  the  Norfolk  Convention,  and  then  they  would  say 
whether  or  not  they  approved  of  quadrennial  sessions.  I  thing  the  gentleman,  of 
course,  said  that  somewhat  in  the  heat  of  argument  and  debate. 

We  cannot,  if  we  do  submit  the  Constitution  to  the  people,  submit  every  different 
provision  in  the  whole  Constitution  to  the  people  as  a  separate  proposition.  I  do  not 
mean  to  say  that  we  have  not  the  legal  right  to  do  it,  but  I  mean  to  say  that  it  would  be  an 
impracticable  thing  to  do.  The  Constitution  as  a  whole,  which  this  Convention  shall 
make,  must  be  the  thing  to  be  considered. 

If  the  people,  each  one  individually,  could  pass  upon  each  particular  point  which 
we  have  to  pass  upon  here,  there  would  have  been  no  need  of  this  Convention  assem- 
bling. But  it  is  impossible  for  all  the  people  to  confer  together  at  one  time  and  agree 
upon  minor  points,  and  when  the  work  is  done  the  instrument  goes  forth  as  a  com- 
pleted whole.  If  you  submit  the  propositions  separately,  possibly  by  the  rejection  of 
one  and  the  acceptance  of  another  you  will  practically  destroy  the  symmetry  of  the 
work  and  make  it  a  useless  piece  of  work  or  a  bad  piece  of  work. 

I  say,  therefore,  that  you  cannot  well,  in  my  judgment,  submit  each  of  these  par- 
ticular propositions  as  a  separate  question  to  the  voters  of  the  State  if  you  submit  the 
new  Constitution  for  the  purpose  of  ratification  or  rejection.  If  you  do,  the  same  argu- 
ment may  be  used  with  the  same  force  in  my  judgment  in  reference  to  many  other 
propositions  which  are  coming  before  this  body. 

Mr.  Chairman,  admitting  all  the  arguments  I  have  heard  upon  this  subject  from 
gentlemen  who  favor  quadrennial  sessions  and  having  approached  this  subject  with  a 
predisposition  to  accept  quadrennial  sessions,  which  to  me  personally  would  be  very 
gratifying,  I  cannot  bring  my  mind  to  feel  that  when  we  are  reduced  to  one  single  argu- 
ment and  no  more  and  that  argument  is  practically  to  have  as  few  meetings  of  the  Leg- 
islature as  possible  because  they  do  more  harm  than  they  do  good,  that  that  is  a  just 
and  a  fundamental  basis  upon  which  we  should  act.  If  that  is  a  correct  basis,  sir,  we 
should  go  on  in  this  Convention  and  frame  all  the  statutes  that  we  possibly  could  and 
l)ut  them  in  the  proposed  Constitution  and  endeavor  to  leave  nothing  whatever  for  the 
Legislature  to  do  in  the  future  years.  That  wonld  be  one  of  the  logical  sequences  of 
such  a  view  as  that.  But  I  do  not  think  that  would  be  wise,  Mr.  Chairman.  The  Leg- 
islature can  make  statutes  and  revoke  statutes  and  repeal  statutes,  but  if  this  Constitu- 
tion goes  into  effect  it  may  be  a  long,  long  time  before  we  can  change  the  work  we  do 
here. 

There  is  much  for  the  Legislature  to  do,  even  after  you  restrict  it  in  respect  to 
private  bills,  bills  for  local  affairs,  and  matters  which  come  under  the  general  law,  and, 
therefore,  can  be  administered  by  the  courts  or  some  other  tribunal.  But  with  the  re- 
lief given  in  that  respect,  it  seems  to  me  it  is  perfectly  clear  that  the  Legislature,  es- 
pecially if  it  meets  on  the  first  of  January,  instead  of  early  in  December,  can  do  its  ordi- 
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nary  work,  dealing  with  general  subjects,  having  no  charters,  no  private  bills,  and  no 
local  matters  to  attend  to,  probably  with  ease  within  forty-five  days,  and,  if  not,  certainly 
within  sixty  days. 

Mr.  Chairman,  I  feel  that  the  only  foundation  argument,  the  mudsill  in  the  argu- 
ment for  quadrennial  sessions  (however  much  we  may  wish  them  is  another  question), 
is  that  the  people  either  are  not  themselves  to  be  trusted  or  that  they  have  not  the 
sense  to  select  sensible  representatives  to  come  here  and  act  as  their  members  of  the 
Legislature.  I  think,  sir,  that  is  an  untenable  argument.  I  do  not  care  what  the  other 
good  objects  are  that  are  to  be  accomplished;  I  do  not  think  we  have  the  right,  in  the 
exercise  of  our  supreme  power,  to  practically  say  to  the  voters  of  the  State  of  Virginia, 
"you  shall  not  be  heard  about  your  matters  except  once  in  four  years."  I  do  not  think 
any  of  us  can  stand  on  that  foundation  firmly  and  solidly,  and  I  trust  the  members  of  this 
Convention  will  be  very  careful  and  consider  long  before  they  take  such  a  reA^olutionary 
step,  a  step  which  has  never  before  been  considered  in  Virginia,  a  step  which  has  never 
before  been  debated,  and  of  which  the  people  of  Virginia  have  never  heard.  (Applause.) 
I  thank  you,  Mr.  Chairman,  and  gentlemen. 

Mr.,R.  Walton  Moore:  I  understood  the  gentleman  to  s&y  and  to  repeat  that  it 
would  be  personally  gratifying  to  him  to  have  quad^rennial  sessions. 

Mr.  Hamilton:    I  did  so  state. 

Mr.  R.  Walton  Moore:  Will  the  gentleman  indicate,  because  I  did  not  understand 
exactly  what  he  meant  by  that  statement  in  view  of  his  subsequent  remarks,  why  it 
would  be  disagreeable  and  not  gratifying  to  his  constituents  or  to  my  constituents  to 
have  quadrennial  sessions  if  it  appeared  to  be  personally  gratifying  to  him  in  the  one 
case  or  to  me,  say,  in  the  other? 

Mr.  Hamilton:  I  think  the  question  of  the  gentleman  has  force  in  it.  It  may  be, 
Mr.  Chairman,  and  gentlemen  of  the  Committee,  that  all  the  good  people  of  the  Com- 
monwealth feel  very  much  as  I  do.  I  have  myself  seen  a  great  deal  of  wise  legislation; 
T  have  seen  a  great  deal  of  unwise  legislation;  and  personally  I  should  be  glad  to  have 
less  legislation.  I  think  there  is  an  idea  abroad  that  all  the  ills  in  the  world  can  be 
c;ured  by  legislation.  I  think  there  never  was  a  greater  fallacy;  and  in  that  respect  I 
thoroughly  agree  with  the  gentlemen  who  take  the  opposite  view  from  me.  But,  ad- 
mitting that  that  is  the  case,  I  feel  that  we  cannot  undertake  to  say  to  the  people,  "we 
have  so  much  more  sense  than  you  have  that  we  are  going  to  allow  you  to  be  heard  but 
once  in  four  years,  and  that  is  about  as  little  as  we  can  give  you."  I  do  not  think  that 
is  a  sound  argument.  It  may  be  that  my  constituents  and  yours  feel  just  as  you  and  I 
■do;  and  I  would  not  blame  them  if  they  did. 

Mr.  Withers:  I  agree  with  you  thoroughly  as  to  the  people  having  the  right  to  man- 
age their  own  affairs  and  to  elect  their  own  officials.  Do  you  agree  with  me  that  the 
people  should  have  the  right  to  elect  the  respective  officers  of  the  executive  and  judicial 
departments  of  the  government? 

Mr.  Hamilton:    I  certainly  do  not. 

Mr.  Withers:    That  is  what  I  thought. 

Mr.  Hamilton:  That  is  not  an  argument.  It  may  have  the  appearance  of  an  argu- 
ment, but  it  is  not,  I  respectfully  submit.  The  people  are  heard  from  always  through 
their  members  of  the  legislative  body.  No  man  can  point  me  to  judges  elected  by  the 
people  whom  experience  teaches  are  as  independent  and  free  and  as  fine  judicial  offi- 
cers as  are  judges  indirectly  elected,  by  the  representatives  of  the  people.  But  that  is 
not  the  subject  which  is  up  at  present. 

I  mean  to  say  that  the  distinction  is  this,  just  as  I  attempted  to  illustrate  it  with 
respect  to  referring  the  detailed  points  of  this  Constitution  to  the  people.  You  cannot 
refer  every  particular  point  that  may  come  up  in  this  Convention  to  the  people  to  be 
voted  on  separately.  They  do  not  know  the  facts,  they  do  not  know  the  surroundings, 
they  do  not  know  the  reasons  for  it.  We  know  here  after  conference  and  after  debate 
and  after  hearing  what  each  member  has  to  say.  So  it  is  with  respect  to  the  election 
of  the  judiciary,  in  my  opinion.  I  have  never  known  any  State,  where  the  judiciary  was 
elected,  wherein  it  did  not  become  dependent  to  a  large  extent.    Chief  Justice  Marshall 
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in  1829  and  1830  wanted  the  judges  elected  for  life.  I  do  not  go  to  that  extent.  I  think 
a  man  becomes  a  tyrant  when  he  is  elected  for  life.  He  becomes  arbitrary.  I  have  seen 
instances  of  it,  but  I  do  not  think  that  the  people  as  a  whole,  the  individuals,  the  con- 
stituent elements  of  society,  are  best  qualified  to  elect  a  judge. 

Independently  of  that,  sir,  inasmuch  as  this  matter  has  been  brought  in,  I  wish  to 
Fay  that  I  am  informed  by  gentlemen  who  know  and  who  live  adjacent  to  it  that  in  one 
of  the  States  adjoining  Virginia  it  is  impossible  to  get  a  contested  case  tried  for  about 
a  year  prior  to  the  time  when  the  judges  have  to  be  re-elected  by  the  people,  because 
the  judges  are  afraid  to  decide  either  way  for  fear  it  will  be  used  against  them  in  the 
election.  We  have  nothing  of  that  sort  when  judges  are  elected  by  the  Legislature,  so 
far  as  I  know.  A  gentleman  from  Georgia,  one  of  the  most  distinguished  men  of  the 
State,  informed  me  this  summer  that  within  the  last  few  years  Georgia  had  adopted  the 
plan  of  electing  judges  by  the  people,  and  they  are  seriously  considering  calling  another 
Constitutional  Convention  at  the  very  earliest  moment  in  order  to  undo  it;  that  it  was 
so  absolutely  unsatisfactory. 

Mr.  Meredith:  Mr.  Chairman,  before  the  question  is  put  I  desire  to  say  a  word 
or  two,  more  in  antagonism  to  the  substitute  offered  by  the  gentleman  from  Frederick 
(Mr.  Harrison)  than  to  discuss  the  general  propositions  before  the  House. 

As  the  question  originally  stood,  or  rather,  if  I  may  say  so,  as  the  questions  ori- 
ginally stood,  we  had  the  opportunity  of  voting  separately  upon  the  question  of  biennial 
or  quadrennial  elections,  and  then  we  had  the  choice  of  voting  for  or  against  biennial 
or  quadrennial  sessions.    I  think  those  questions  ought  to  have  been  kept  separate. 

Mr.  Daniel :    They  can  be  separated  on  the  vote. 

Mr.  Meredith:  I  am  speaking  now  as  to  the  substitute  and  why  it  should  either 
be  voted  on  separately  or  the  substitute  should  be  voted  down  and  we  should  come  to 
the  question  as  presented  by  the  report  of  the  Committee.  I  speak  for  myself  and  from 
conversation  with  other  members  of  the  Convention.  I  know  there  are  a  good  many 
here  who  are  in  favor  of  quadrennial  elections,  and  yet  in  favor  of  biennial  sessions. 

The  gentleman  who  offered  the  amendment,  or  the  substitute  as  he  called  it,  stated 
that  anybody  who  was  in  favor  of  biennial  sessions  would  necessarily  be  in  favor  of 
biennial  elections.  That  is  true.  But  the  converse  of  the  proposition  is  not  true,  and 
the  converse  of  the  proposition  is  that  we  may  have  quadrennial  elections  and  yet  bi- 
ennial sessions.  The  question  ought  to  have  been  left  as  presented  by  the  Committee 
in  its  report. 

A  few  words,  sir,  upon  the  merits  of  the  question.  My  views  are  simply  these: 
There  are  two  ways  in  which  we  may  look  at  this  question.  One  is,  if  I  may  sO'  speak, 
as  to  the  emotional  question  which  has  been  dragged  in  here  in  respect  to  the  right  of 
the  people,  and  the  other  is  as  to  the  practical  result  of  adopting  the  report  of  the 
Committee  or  the  report  of  the  Committee  as  amended  by  having  biennial  sessions. 

The  whole  basis  of  the  emotional  argument  is  that  w^e  are  undertaking  to  trespass 
upon  the  rights  of  the  people;  that  we  are  taking  away  from  them  the  power  they  have 
a  right  to  exercise.  I  respectfully  ask  the  Committee  to  draw  a  distinction  between 
taking  power  from  the  people  in  the  right  of  election  of  their  officers  and  simply  saying 
that  the  officers  shall  be  elected  at  different  times.  We  allow  to  remain  with  the  people 
tbp  ".knice  of  their  'Officers.  There  is  no  taking  away  from  the  people  of  any  right  they 
have  exercised,  so  far  as  the  choice  of  their  own  officers  is  concerned.  We  are  simply 
asking  that  they  be  not  required  to  elect  their  officers  so  often.  There  is  no  deprivation 
of  power.  The  power  comes  entirely  from  the  people.  The  representatives  are  to  come 
from  the  people  just  as  much  as  ever.  We  are  simply  asking  v/hether,  as  a  practical 
question,  it  would  be  beneficial  to  the  people  that  they  shall  elect  their  officers  quad- 
rennially instead  of  biennially. 

Now,  it  is  spoken  of  as  if  this  were  a  great  revolution,  and  yet  if  we  notice  the  effect 
of  the  Committee's  report  it  changes  the  system  of  our  government  in  only  one  respect. 
We  elect  our  President  for  four  years.  He  comes  direct  from  the  people.  Just  think  of 
the  power  he  exercises;  think  of  the  great  governmental  questions  he  has  to  determine; 
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think  of  the  phases  of  political  questions  that  come  up  within  one  or  two  years;  and 
yet  we  put  him  in  office  for  four  years. 

Take  your  United  States  Senators.  My  friend  from  Campbell  (]\Ir.  Daniel)  is 
elected  for  six  years  and  not  by  the  people.  Does  anybody  complain  that  the  duration 
of  his  term  is  too  long?  Take  your  State  Senators.  They  are  changed  every  four  years. 
They  are  simply  a  part  of  the  legislative  body.  Does  anybody  object  to  the  fact  that 
they  do  not  come  fresh  from  the  people?  Take  your  Governor.  He  is  elected  for  four 
years.    Does  anybody  object  that  his  term  of  office  is  too  long? 

Therefore.  I  say  we  are  not  undertaking  any  great  revolution  in  the  system  of  our 
government,  btit  we  are  simply  applying  to  the  lower  branch  of  the  legislative  body 
what  we  have  applied  to  other  departments  of  government.  That  is  all  there  is  in  the 
question — simply  whether  one  branch  shall  be  elected  for  the  same  length  of  term  that 
the  other  branch  is  elected  for. 

I  know  the  effect  is  to  do  away  with  the  system  of  electing  part  of  the  Senate  every 
two  years,  but  I  say  ^ith  the  gentleman  who  spoke  before  me  that  that  is  an  evil.  I  re- 
gard it  as  a  very  grave  evil  in  this  government  that  anybody  shotild  be  left  over  to  re- 
strain the  wishes  of  the  people  as  represented  by  persons  coming  freshly  from  the 
people.  If  the  gentleman  from  Petersburg  C^.Ir.  Hamilton)  is  right  in  his  statement 
that  the  bedrock  of  this  government  is  the  voice  of  the  people,  he  cannot  logically  con- 
tend, it  seems  to  me  that  we  ought  to  leave  somebody  there  to  stop  that  voice  from  being 
expressed  as  the  members  come  from  the  people.  I  say  that  is  the  question  so  far  as 
election  by  the  people  is  concerned. 

In  regard  to  the  trespass  which  it  is  alleged  we  are  undertaking  to  make  upon  the 
rights  of  the  people,  it  comes  down  to  the  proposition,  What  is  frequency  of  election? 
1  say  no  man  can  define  that.  It  is  absolutely  impossible  for  anybody  to  say  with  any 
degree  of  certainty  when  elections  are  too  freqtient  and  when  not.  It  is  purely  a  mat- 
ter of  practice  and  experience. 

Do  we  not  know  that  in  the  beginning  of  our  government  these  officers  were  elected 
annually?  Their  election  thus  was  regarded  as  frequent  elections,  and  if  anybody  had 
contended  that  they  should  be  elected  biennially,  the  same  cry  would  have  gone  up  that 
it  was  proposed  to  deprive  the  people  of  the  right  of  having  their  voice  expressed  fre- 
quently. Yet  it  was  changed  as  early  as  1850.  We  suffered  nothing  from  it.  Every- 
body recognized  it  as  a  wise  move.  Therefore,  I  say  that  yoti  cannot  define  what  are 
frequent  or  too  frequent  elections.  It  is  purely  a  matter  which  you  must  determine  from 
experience  and  also  from  such  observation  as  you  have  been  able  to  give  to  the  subject. 

Xow,  will  anybody  tell  me  why  it  is  that  four  years  can  be  declared  absolutely  as 
not  frequent  enough?  VTao  says  it?  ^Tio  is  authorized  to  say  it?  Do  we  not  know 
that  while  no  petitions  have  come  here  asking  for  a  change,  the  common  talk,  the  fre- 
quent talk,  the  persistent  talk  is  that  there  are  too  frequent  elections?  Is  it  confined 
simply  to  us?  Did  we  not  come  here  thoroughly  imbued  with  the  idea  that  the  people 
regard  themselves  as  being  imposed  upon  by  being  required  to  have  too  many  elections? 
Do  we  not  propose  to  listen  to  that  voice?  Is  not  that  the  voice  of  the  people?  Did  we 
not  listen  to  it  before  we  came  here?  Did  we  not  come  here  thoroughly  satisfied  that 
the  people  were  impressed  with  the  belief  that  they  were  being  required  to  give  up  too 
much  of  their  time  from  their  business  and  from  their  daily  occupations  to  devote  to 
the  election  of  their  officers,  and  that  they  wanted  it  so  arranged  that  they  would  be 
relieved  of  that  burden  and  from  that  great  injury  to  themselves?  Y^Tiile  there  may  be 
TLO  petitions,  yet  all  of  us  came  here  thoroughly  impressed  with  the  idea  that  the  people 
wanted,  if  possible,  if  reasonable,  if  wise,  if  politic,  some  cessation  of  this  constant  call 
upon  them  and  that  we  should  give  them  an  opportunity  to  elect  officers  just  so  often 
-as  was  necessary  for  the  presentation  of  their  views. 

I  desire  to  say  that  if  you  vote  for  the  resolution  of  the  gentleman  from  Frederick, 
you  are  returning  exactly  to  what  you  know  the  people  have  been  decrying.  I  ask  my 
friend  from  Frederick  whether  he  has  not  heard  that?  Does  he  not  know  that  we  came 
here  after  having  heard  the  people  say  time  and  time  again  that  they  were  having  too 
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many  elections  and  that  they  wanted  it  stopped.  Will  any  man  within  the  hearing  of 
my  voice  deny  that? 

Mr.  Harrison:  I  ask  the  gentleman  how  he  is  going  to  save  any  elections.  If  we 
are  going  to  elect  the  members  of  the  body  at  the  same  time  that  we  have  Congressional 
elections  • 

Mr.  Meredith:  I  am  coming  to  that  point  in  a  moment.  I  am  talking  upon  this 
emotional  question  that  gentlemen  have  been  discussing  and  saying  there  is  no  call  from 
the  people  for  this  change.  I  am  appealing  to  your  own  experience  whether  it  is  not 
true  that  there  has  been  a  call  and  that  we  came  here  almost  instructed,  certainly  in- 
structed  so  far  as  we  could  be  from  the  general  expression  of  the  voice  of  the  people, 
that  there  should  be  less  elections  in  this  Commonwealth.  I  say  no  man  will  deny  that 
fact,  and  yet  we  are  asked  for  written  petitions  before  we  will  act  upon  the  wishes  of 
the  people. 

Mr.  Daniel:  Will  the  gentleman  permit  me  to  call  his  attention  to  the  fact  that 
it  is  not  contended  that  this  would  decrease  the  number  of  elections. 

Mr.  Meredith:  I  think  I  am  able  to  demonstrate  that  it  will.  I  will  try  to  demon- 
strate it. 

If  we  retain  the  present  system,  what  is  the  result?  We  have  congressional  elec- 
tions; we  have  presidential  elections.  You  do  not  propose  to  have  the  State  election 
and  the  national  election  in  the  same  year.  You  have  four  elections  in  four  years,  da 
you  not,  necessarily? 

Mr.  Flood :  If  the  gentleman  will  permit  me,  I  should  like  to  ask  him  why  vv^e  should 
not  have  the  national  election  and  the  State  election  at  the  same  time? 

Mr.  Meredith:  Then  you  would  have  only  two  elections  in  four  years  instead  of 
four  elections. 

Mr.  Flood:    Then  we  will  have  two.   We  are  bound  to  have  two. 

Mr.  Meredith:  You  are  obliged  to  have  two.  I  am  showing  you  how  you  can  cut  off 
one  at  least  if  you  cannot  cut  off  two.  You  can  cut  off  two  if  you  have  the  State  election 
the  same  year  that  you  have  the  national  election.  But  you  can  cut  off  one  even  if  you 
have  separate  years  for  those  elections,  can  you  not?   Can  anybody  deny  that  proposition? 

Mr.  Flood:    I  cannot  see  it. 

Mr.  Meredith:    Let  me  work  it  out.    I  think  it  is  a  question  of  arithmetic  only. 

You  have  now  an  election  every  year.  One  every  two  years  for  State  officers.  You 
have  an.  election  every  two  years  for  national  officers,  and  they  are  in  different  years. 
That  makes  four  years,  and  an  election  each  year,  does  it  not?  You  come  now  and  cut 
out  one  of  those  State  elections.  You  are  obliged  to  have  only  three  left  in  four  years. 
It  is  a  question  of  arithmetic. 

Mr.  Flood:  But  the  point  I  make  is  this,  that  if  you  have  the  State  election  and  the 
Federal  election  at  the  same  time,  then  you  have  in  four  years  only  two  elections.  You 
are  compelled  to  have  an  election  every  two  years  to  elect  congressmen. 

Mr.  Meredith:  You  cannot  get  the  people  of  this  State  to  be  satisfied  that  they  should 
elect  the  Governor  in  the  same  year  that  they  elect  the  President  of  the  United  States. 
It  would  divert  their  minds  entirely  from  State  matters,  and  they  would  have  before  them 
these  great  national  questions,  amid  all  the  great  excitement  that  attends  a  national  elec- 
tion, when  they  should  be  attending  to  domestic  duties,  the  election  of  the  head  of  the 
Executive  Department.   The  evil  of  that  is  such  that  no  man  would  consent  to  it. 

Mr.  Flood:  I  think  the  gentleman  is  mistaken  in  saying  nobody  will  consent  to  it. 
I  know  a  great  many  people  who  are  anxious  for  it.  A  number  of  gentlemen  in  this  body 
are  anxious  for  it. 

Mr.  Meredith:  I  presume  I  am  mistaken  if  the  gentleman  says  he  is  in  favor  of  it. 
I  modify  the  statement  as  to  that  gentleman,  if  he  is  in  favor  of  it. 

Mr.  W.  A.  Anderson:  I  should  like  to  ask  him  whether  he  does  not  think  that  we 
would  perhaps  incur  very  great  peril  in  fixing  our  State  election  so  that  it  would  take 
place  on  the  same  day  upon  which  we  have  the  Federal  election,  in  the  event  of  such  hos- 
tile election  laws  being  proposed  as  have  heretofore  been  threatened  in  reference  to  the 
control  by  the  Federal  government  of  the  Federal  elections? 
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Mr.  Meredith:  So  far  as  my  individual  views  are  concerned,  I  cannot  conceive  of  any 
man  being  willing  to  submit  State  matters  to  the  same  election  at  which  national  issues 
are  determined.  They  are  totally  distinct.  There  is  too  great  excitement  attending  the- 
one,  and  the  people  who  participate  in  the  one  are  frequently  so  different  from  those  who 
participate  in  the  other  that  it  seems  to  me  it  would  be  the  most  unwise  step  we  could 
take  to  elect  our  Governor  on  the  same  day  that  we  elect  the  President  of  the  United 
States.  I  respectfully  submit,  while  my  friend  may  know  of  others  who  take  his  view, 
that  the  large  body  of  the  people  recognize  it  as  an  evil  which  they  would  avoid  even  if 
they  should  have  to  have  an  election  every  six  months.  I  do  not  think  you  could  get  the 
people  to  vote  for  it. 

Coming  down  to  the  benefit  of  the  plan  proposed,  even  with  quadrennial  elections  we 
ought  to  save  one  election,  while  having  the  State  and  national  election  separate.  I  sub- 
mit that  is  something  which  ought  to  be  considered.  If  we  can  get  a  little  rest  from  elec- 
tions we  shall  be  carrying  out  the  wishes  of  the  people  as  quoted  to  us  in  talk  and  in 
writings  and  in  newspapers  in  regard  to  less  frequent  elections.    What  is  the  result? 

I  respectfully  submit  that  it  is  a  very  difficult  thing  to  get  a  man,  unless  he  has  some 
political  ambition,  to  run  for  office.  I  mean  a  man  who  simply  wants  to  go  there  and  do 
his  duty  to  the  State.  It  is  very  difficult  to  get  him  to  go  through  the  disagreeable  fea- 
tures of  an  election.  Now,  if  you  should  let  that  man  be  elected  once  in  four  years,  instead 
of  once  in  two  years,  and  you  get  the  same  beneficial  result  from  him,  I  respectfully  sub- 
mit that  you  get,  first,  a  better  class  of  members  in  the  Legislature,  and  in  the  second 
place  they  would  be  willing  to  do  their  duty  in  a  better  way  and  more  satisfactorily  to 
the  people.  And  you  will  have  the  same  result,  at  least  so  far  as  the  representatives  of 
the  people  are  concerned.  You  will  secure  a  class  of  people  who  I  submit  are  apt  to  be 
more  suited  for  the  duties  of  legislators  than  those  vrho  have  been  sent  here  in  the  past. 

I  certainly  can  speak  of  my  own  city.  I  do  not  hesitate  to  say  it  is  a  great  difficulty 
with  us  to  get  men  to  come  to  the  Legislature,  although  they  simply  have  to  walk  a  few 
steps  to  come  into  this  building.  It  is  simply  because  they  will  not  run.  They  would  not 
mind  coming  here  and  doing  their  duty,  but  they  simply  will  not  subject  themselves  to 
the  unpleasantness  of  an  election.  If  you  make  the  elections  less  frequent  that  burden 
will  not  occur  so  often  and  they  will  come  here  and  be  willing  to  assume  the  duties  of  the 
office. 

Mr.  Harrison:  Has  Richmond  ever  had  better  representatives  than  it  had  when  we 
.had  annual  sessions? 

Mr.  Meredith:    No,  sir;  but  look  how  it  has  gone  

Mr.  Harrison:    Robert  Ould  and  Crump. 

Mr.  Meredith:  While  that  is  a  fact,  it  is  not  an  argument.  Does  he  not  know  that 
the  city  has  grown  larger?  Does  he  not  know  that  that  class  of  people  who  had  the  means 
and  were  able  to  give  their  time  to  it  have  gone  by  and  that  we  have  not  now  that  class 
of  people  whom  we  could  send  here  in  the  way  we  used  to  do?  Do  you  not  know  that  it 
is  more  difficult  to  get  men  to  run  as  the  city  grows  larger?  Do  you  not  know  that  elec- 
tions are  more  disagreeable  than  fifteen  years  ago?  Do  you  not  know  that  elections  cost 
more  in  your  own  county  than  they  did  fifteen  years  ago? 

Mr.  Harrison:  I  do  not  know  what  an  election  costs  in  Richmond  city.  It  does  not 
cost  anything  in  Frederick  county. 

Mr.  Meredith:  I  congratulate  Frederick  county  on  being  isolated  from  the  bal- 
ance of  the  State  in  this  respect.  It  may  be  so  in  Frederick,  but  unfortunately  that  is  not 
the  experience  in  Richmond.  It  costs  a  great  deal  more  to  run  for  an  office  in  the  city  of 
Richmond  than  it  did  in  the  years  gone  by;  and  if  my  friends  from  other  cities  will 
speak  they  will  tell  you  the  same  thing.  I  do  not  know  how  it  is  in  your  countj'.  It  may 
be  that  you  are  more  fortunate. 

The  practical  experience  of  gentlemen  around  me  will  tell  you  it  is  an  undoubted  fact 
that  it  costs  far  more  and  it  is  far  more  disagreeable  to  run  for  an  office  now  than  was 
the  case  twenty  years  ago.  If  that  be  true,  I  say  we  stand  a  chance  of  getting  better  rep- 
resentatives, at  least,  by  having  biennial  sessions  and  quadrennial  elections. 
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I  object  to  a  quadrennial  session  for  this  reason:  You  propose  to  give  ninety  days.  I 
believe  that  is  too  long.  I  believe  with  the  duties  which  ought  to  be  performed  under  the 
Constitution  as  proposed,  taking  away  the  power  of  special  legislation,  the  Legislature 
can  be  in  session  a  far  less  time.  I  believe  if  they  meet  with  ninety  days  on  their  hands 
they  will  get  into  the  evil  way  which  has  been  so  graphically  described.  They  will  have  a 
surplus  of  time  in  which,  like  other  men  who  are  idle,  they  would  undertake  to  get  into 
mischief.  So  I  respectfully  submit  that  that  time  is  too  long.  If  you  divide  it  in  two,  you 
v/ill  be  able  to  get  the  same  amount  of  work  done  at  different  periods  and  at  periods  when 
you  need  legislation. 

Mr.  Glass:  I  would  be  glad  if  my  friend  from  Richmond  would  direct  a  few  of  his 
remarks  to  a  proposition  which  I  have  not  heard  discussed.  The  argument  has  been  made 
that  the  General  Assembly  enacts  a  good  deal  of  vicious  legislation.  Does  not  that  cut 
both  ways?  If  the  General  Assembly  enacts  vicious  legislation  ought  the  Commonwealth 
to  be  compelled  to  endure  that  legislation  for  four  years? 

For  example,  the  General  Assembly  at  its  last  regular  session  passed  what  was,  in 
my  humble  judgment,  the  most  vicious  piece  of  legislation  the  wit  of  man  ever  conceived 
in  the  shape  of  the  Commissioners  of  Valuation  Bill.  In  my  judgment  it  was  a  measure 
totally  bad  from  beginning  to  end,  and  but  for  the  providential  interposition  of  the  Court 
of  Appeals,  under  a  system  of  quadrennial  sessions  of  the  Legislature  the  State  would 
have  had  to  endure  that  legislation  for  four  years.    How  would  you  meet  that  objection? 

Mr.  Meredith:  I  think  we  ought  to  have  the  Legislature  meet  so  frequently  that  we 
can  get  the  necessary  business  done,  and  at  the  same  time  afford  ample  relief  from  the 
evil  business  that  has  been  done  in  preceding  sessions.  I  think  if  we  have  biennial  ses- 
sions as  proposed,  we  will  have  an  opportunity  to  do  away  with  some  of  the  evil. 

Mr.  Glass:    Excuse  me;  I  thought  my  friend  was  arguing  for  quadrennial  sessions. 

Mr.  Meredith:  No,  sir;  but  I  shall  flatter  myself  by  saying  that  you  were  not  paying 
attention,  not  that  my  remarks  were  unintelligible.  I  was  arguing  against  quadrennial 
sessions  and  saying  that  I  am  in  favor  of  biennial  sessions  by  dividing  the  ninety  days 
proposed  into  forty-five  days'  sessions. 

Mr.  Glass:    And  quadrennial  elections? 

Mr.  Meredith:  Quadrennial  elections,  but  biennial  sessions.  There  is  where  the  con- 
tusion came  in. 

I  respectfully  submit  that  all  the  business  which  ought  to  be  attended  to  by  a  Legis- 
lature— that  is,  general  legislation — should  be  completed  in  a  forty-five  days'  period  at  a 
biennial  session.  If  we  adopt,  as  I  hope  we  shall,  as  is  suggested  by  the  Committee,  a 
provision  restricting  the  Legislature  as  to  special  legislation,  it  will  have  simply  acts  of 
general  legislation  to  pass.  If  you  will  take  a  volume  of  session  acts,  I  do  not  care  how 
many  were  cited  by  the  gentleman  from  Frederick,  you  will  find  that  everything  which 
has  been  done  in  one  of  the  sessions  ought  to  have  been  done  in  forty-five  days. 

Mr.  R.  Walton  Moore:  The  mover  of  the  amendment,  the  gentleman  from  Frederick, 
who  is  upon  the  Committee,  favoring  now  forty-five  days,  having  diminished  the  number 
of  days  during  which  the  Legislature  shall  remain  in  session,  has  announced  to  us  that 
Tie  does  not  favor  a  great  many  of  the  provisions  of  the  report  which  take  away  from  the 
General  Assembly  jurisdiction  over  matters  of  special  and  local  legislation.  He  indicated 
the  other  day  that  he  was  opposed  to  this  restriction  in  the  important  matter  of  roads,  the 
important  matter  of  game  regulations,  etc.,  and  thought  that  we  were  trying  to  destroy 
the  power  of  the  Legislature.  Now,  if  his  view  be  carried  out  here,  you  will  have  a 
General  Assembly,  provided  you  make  the  session  forty-five  days,  charged  with  a  great 
many  of  the  duties  it  has  now,  which  you  deprecate. 

Mr.  Meredith:  I  am  speaking  of  the  report  of  the  Committee,  which,  I  hope,  without 
having  examined  it  critically  so  far  as  special  legislation  is  concerned,  may  be  adopted. 

Mr.  Harrison:  I  do  not  think  the  gentleman  ought  to  be  allowed  to  say  that  I  said  I 
■disagree  with  a  great  many  things  the  committee  has  recommended.  The  fact  is,  that  I 
agree  substantially  with  the  report.  There  are  a  few  things  in  it  that  I  still  think  ought 
to  be  controlled  by  the  Legislature. 

Mr.  R.  Walton  Moore:  They  are  the  most  important  matters.  They  give  the  Legis- 
lature the  most  trouble. 
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Mr.  Meredith:  I  am  taking  it  for  granted  that  we  propose  to  do  away  with  a  great 
deal  of  special  legislation.  We  have  not  any  petitions  on  that  ground,  but  we  know  the 
voice  of  the  people  in  regard  to  it.  We  know  the  voice  of  the  intelligent  people  of  this 
State.  They  are  opposed  to  the  Legislature  spending  its  time  in  that  way;  and  I  take  it 
for  granted  that  without  petitions  that  part  of  it  will  be  carried  out. 

Mr.  Robertson:  I  merely  wish  to  call  your  attention  to  this  feature  of  our  report 
which  has  not  been  brought  to  the  attention  of  the  Committee  as  yet.  The  Committee 
reports  in  favor  practically  of  requiring  six  calendar  days  on  which  to  pass  any  bill 
through  the  Legislattire.    I  think  that  is  the  effect  of  it. 

If  we  n:iake  that  change,  allowing  members  to  do  away  with  hasty  legislation  by  pro- 
hibiting the  practice  which  has  obtained  in  the  past  of  dispensing  with  the  reading  of 
bills,  requiring  them  to  be  actually  read  on  three  calendar  days  in  both  houses,  do  you 
not  think  that  forty-five  days  w^ill  be  a  very  small  time  in  which  to  accomplish  any  real 
legislation?  Do  you  not  think  that  parties  who  are  disposed  to  filibuster  cotild  prevent 
Important  legislation  during  that  short  period? 

Mr.  Meredith:  If  you  have  what  1  presume  would  be  a  corollary  to  it,  and  that  is  the 
right  to  extend  it  for  fifteen  days,  dividing  the  thirty  days  stiggested  in  your  report  

Mr.  Daniel:    It  takes  three-fifths. 

:\Ir.  Meredith:  They  would  have  to  get  an  extension  if  the  business  was  not  done. 
However,  that  is  a  matter  of  detail.  I  am  speaking  of  the  length  of  the  session,  whether 
it  be  preferable  to  extend  it  by  constitutional  provision  or  whether  on  the  demand  of 
three-fifths  it  may  be  extended  for  fifteen  days.  The  latter  provision,  it  seems  to  me, 
would  give  ample  time  to  do  the  work  of  general  legislation. 

If  gentlemen  will  consider  what  a  State  government  is  we  find  it  in  a  very  narrow 
compass.  We  cannot  tmdertake  to  compare  it  with  the  houses  of  Congress  as  it  was  com- 
pared by  the  gentleman  from  Campbell  (Mr.  Daniel).  Y^hen  yoti  consider  the  duty  to  the 
State  the  Legislattire  has  to  perform  it  is  in  a  very  narrow  compass.  I  repeat.  It  has  a 
few  acts  to  pass  in  regard  to  the  appropriations  and  finances,  it  has  a  few  in  regard  to 
common  law  measures,  it  has  a  few  in  regard  to  criminal  matters,  and  that  is  the  extent 
of  its  duty.  There  are  no  great  questions  of  State  involving  the  national  government, 
there  is  no  question  of  foreign  policy  or  anything  of  that  kind,  but  they  are  small  and 
narrow  qtiestions  in  comparison  with  what  the  National  Legislature  has  to  do.  I  respect- 
fully submit  if  yoti  consider  the  duties  of  the  Legislature  yoti  will  see  that  practically  it 
will  have  ample  time. 

I  will  suggest  another  reason  for  a  biennial  session  of  forty-five  crays  mstead  of  a 
quadrennial  session.  I  believe  you  can  get  gentlemen  willing  to  go  away  from  their  busi- 
ness for  forty-five  days,  when  we  have  some  difliculty  in  getting  gentlemen  to  go  away  for 
ninety  daj'-s.  and  perhaps  thirty  days  longer.  I  think  it  is  worthy  of  consideration  that 
you  can  get  gentlemen  willing  to  go  away  from  their  business  for  forty-five  days,  when  if 
asked  to  devote  one-fourth  of  the  year  to  the  Legislature  they  would  decline. 

Along  these  lines  of  thought  I  respectfully  submit  that  the  substitute  as  offered  by 
the  gentleman  from  Frederick  ought  not  to  be  voted  down,  but  we  ought  at  least  to  have 
an  opportunity  to  meet  these  two  questions  singly  or  separately  and  then  take  the  choice 
as  to  whether  we  shall  have  quadrennial  elections  and  quadrennial  sessions  or  whether  we 
shall  have  quadrennial  elections  and  biennial  sessions.  We  should  at  least  have  an  oppor- 
tunity to  express  our  individual  views  upon  those  questions  separately. 

The  Committee  then  rose,  and,  on  motion  of  Mr.  Meredith,  the  Convention  adjourned 
until  to-morrow,  Tuesday,  September  24,  1901,  at  12  o'clock  meridian. 
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TUESDAY,  September  24,  1901. 

The  Convention  met  at  12  o'clock  M. 

Prayer  by  Rev.  P.  B.  Price,  D.  D.,  of  Riclxmond. 

A  resolution  was  offered  by  Mr.  Barbour  relating  to  the  sale  of  liquor;  on  motion  of 
Mr.  Lindsay,  the  hour  of  meeting  was  changed  after  to-morrow  from  12  M.  to  10:30  A.  M. 

On  motion  of  Mr.  R.  W.  Moore,  the  Convention  resolved  itself  into  Committee  of  the 
Whole  upon  the  further  consideration  of  the  report  of  the  Committee  on  the  Legislative 
Department.   Mr.  Walker  in  the  chair. 

Mr.  Flood:  Mr.  Chairman,  I  desire  to  offer  an  amendment  as  a  substitute  for  section 
2.  I  will  state  that  it  is  the  same  amendment  that  was  offered  yesterday  by  the  gentleman 
from  Frederick  (Mr.  Harrison). 

It  seems  to  me  that  the  Chair  erred  in  its  ruling  yesterday,  and  I  know  if  the  Chair  is 
convinced  of  that  it  will  be  only  too  glad  to  reverse  its  ruling.  Therefore,  I  offer  this 
amendment  in  the  shape  of  a  substitute  for  section  2.    The  Chair  can  have  it  read. 

The  Chairman:    The  Secretary  will  report  the  proposed  amendment. 

The  Secretary  read  as  follows: 

2.  The  General  Assembly  shall  meet  on  the  second  Wednesday  in  January  next 
succeeding  the  election  of  members  thereof.  It  shall  meet  in  regular  session  once  in 
two  years,  and  not  oftener  unless  convened  by  the  Governor  in  the  manner  prescribed  in 
this  Constitution.  No  session  of  the  General  Assembly,  after  the  first  under  this  Con- 
stitution, shall  continue  longer  than  forty-five  days  without  the  concurrence  of  three- 
fifths  of  the  members  elected  to  each  House,  in  which  case  the  session  may  be  extended 
for  a  further  period  not  exceeding  fifteen  days.  Except  for  the  first  session  held  under 
this  Constitution,  members  shall  be  allowed  and  shall  receive  a  salary  for  not  exceeding 
forty-five  days  at  any  regular  session,  and  for  not  exceeding  thirty  days  at  any  extra 
session.  Neither  House  of  the  General  Assembly  shall,  without  the  consent  of  the  other, 
adjourn  for  more  than  three  days,  nor  to  any  other  place  than  that  in  which  the  two 
houses  shall  be  sitting.  A  majority  of  the  members  elected  to  each  House  shall  consti- 
tute a  quorum  to  do  business,  but  a  smaller  number  may  adjourn  from  day  to  day,  and 
shall  have  the  power  to  compel  the  attendance  of  absent  members  in  such  manner  and 
under  such  penalty  as  each  House  may  prescribe. 

Mr.  Flood:  Mr.  Chairman,  it  seems  to  m^e  to  be  very  desirable  to  ascertain  how  many 
sessions  of  the  General  Assembly  we  are  to  have  in  a  given  period  before  we  shall  deter- 
mine when  we  shall  elect  the  members  to  attend  them.  If  we  have  quadrennial  sessions 
it  would  be  foolish  to  have  biennial  elections,  because  you  would  elect  a  General  Assem- 
bly that  would  never  go  in  session.  So  it  seems  to  me  it  is  wise  to  determine  how  many 
sessions  of  the  General  Assembly  we  are  going  to  have  in  four  years  and  whether  we  are 
going  to  have  biennial  or  quadrennial  sessions  before  we  determine  when  we  shall  elect 
the  General  Assembly.  It  seems  to  me^  that  the  number  of  sessions  or  the  periods  at 
which  we  are  to  have  sessions  ought  properly  to  be  considered  before  we  consider  the  time 
at  which  we  shall  elect  the  members. 

I  understand  the  rule  of  parliamentary  lav/  to  be  that  an  amendment  must  be  ger- 
mane to  the  general  subject  under  discussion,  and  I  understand  that  the  general  subject 
under  discussion  here  is  article  5  of  the  proposed  Constitution.  The  general  subject  is  the 
whole  matter  of  the  legislative  department  of  the  government,  that  is  germane  to  Article 
V.  of  the  Constitution,  is  germane  at  this  time  and  is  proper  to  be  offered  at  this  time.  I 
understood  the  Chair  to  say  that  it  must  be  germane  to  this  particular  section. 

The  Chair:    If  offered  as  a  substitute  for  that  section. 

Mr.  Flood:    Yes,  sir. 

The  Chairman:    That  is  the  luling  of  the  Chair. 

Mr.  Flood:  I  think,  with  all  deference  to  the  Chair,  that  the  Chair  is  applying  that 
rule  very  rigidly.  It  ought  to  be  germane  to  the  general  subject;  it  ought  to  have  refer- 
ence to  Article  V.  of  the  Constitution;  it  ought  to  have  reference  to  the  legislative  depart- 
ment of  the  government;  but  it  need  not  necessarily  have  reference  to  the  subject  that  is 
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peculiarly  dealt  with  in  section  2.  I  will  refer  the  Chair  for  my  authority  to  the  rules 
adopted  by  this  Convention.    Rule  G  says: 

The  rules  in  parliamentary  practice,  comprised  in  Jefferson's  Manual,  shall  govern 
the  Convention  when  in  Committee  of  the  Whole,  and  in  all  other  cases  to  which  they 
are  applicable  and  not  inconsistent  with  the  rules  and  orders  of  the  Convention. 

So  the  rules  of  our  Convention  make  the  rules  laid  down  in  Jefferson's  Manual  the 
rules  of  this  body  where  we  have  not  adopted  any  rules  on  that  subject  and  where  those 
rules  are  not  inconsistent  with  the  rules  of  this  body.  I  refer  to  Jefferson's  Manual,  and 
I  find  it  says  under  the  head  of  "amendments": 

That  amendments  may  be  made  so  as  totally  to  alter  the  nature  of  the  proposition. 

That  is  the  rule  of  this  body.  Our  rules  say  that  the  rules  laid  down  in  Jefferson's 
Manual  shall  constitute  the  rules  of  this  body.  Jefferson's  :\Ianual  says  that  an  amend- 
ment can  be  made  so  as  totally  to  alter  the  proposition.  This  does  not  go  that  far;  this 
does  not  totally  alter  it;  but  if  it  did.  according  to  the  rule  which  this  Convention  has 
adopted,  the  rtile  laid  down  in  Jefferson's  ?>IantTal,  it  would  be  a  proper  amendment. 

I  am  aware  that  there  are  other  authorities  on  parliamentary  law  which  do  not  sus- 
tain Jefferson's  Manual,  but  the  point  I  make  is  that  our  rules  have  made  the  rules  in 
Jefferson's  Manual  the  rules  of  this  body,  and  no  rule  of  parliamentary  law  can  be  used  to 
deny  a  right  given  under  a  rule  adopted  by  this  bod:r,  unless  that  rule  is  changed  by  a 
two-thirds  vote. 

I  submit.  Mr.  Chairman,  that  it  is  proper  that  we  should  determine  the  num])er  of 
sessions  we  are  going  to  have  before  we  determine  when  we  shall  elect  the  members  to 
attend  those  sessions.  There  is  a  great  diversity  of  opinion  as  to  how  many  elections  we 
shall  have.  Some  gentlemen  advocate  two  elections  in  a  period  of  four  years.  I  do.  I 
see  no  earthly  objection  to  having  our  State  officers  and  our  municipal  officers  elected  at 
the  same  time  that  otir  congressmen  and  our  presidential  electors  are  elected.  I  know 
there  was  a  time  Avhen  that  system  would  have  been  objectionable,  because  the  Federal 
government  had  laws  upon  its  statute  books  which  Interfered  with  our  elections.  Those 
laws  no  longer  exist,  and  if  we  fear  any  danger  from  that  source  we  can  put  into  the 
Cor.stittition  a  provision  atithorizing  the  Legislature  in  such  a  contingency  to  change  the 
date  of  State  and  municipal  elections. 

Other  gentlemen  want  to  have  three  elections  in  a  period  of  four  years.  There  is 
diversity  of  opinion  here  about  the  number  of  elections.  One  gentleman  yesterday  advo- 
cated quadrennial  elections  for  membei's  of  the  General  Assembly  and  biennial  sessions. 
I  submit,  Mr.  Chairman,  that  it  is  proper  that  the  number  of  sessions  we  are  going  to  have 
should  first  be  determined,  and  then  we  can,  with  the  matter  clearly  before  us,  determine 
when  we  wish  to  elect  the  members. 

I  rely  tipon  and  cite  the  Chair  to  the  rtile  laid  down  in  Jefferson's  Mantial  as  the  rule 
which  in  my  judgment  should  control  the  deliberations  of  this  body. 

Mr.  Turnbull:  Mr.  Chairman.  I  do  not  think  there  is  any  question  about  the  fact  tliat 
the  decision  of  the  Chair  upon  this  subject  is  correct.  The  Committee  adopted  a  resolu- 
tion in  the  first  place  to  consider  this  report  section  by  section.  A  motion  was  made  by 
a  gentleman — I  do  not  know  whether  it  was  the  gentleman  from  Appomattox  or  not.  but 
it  was  made  by  some  member — that  the  Convention  should  pass  that  section  by.  The 
Committee  refused  to  pass  it  by.  Now  I  understand  the  gentleman  from  Appomattox  has 
introduced  an  amendment  v\-hich  in  effect  undertakes  to  pass  by  the  consideration  of  this 
section,  or  rather  to  substitute  for  it  section  7  of  the  report.  That  brings  up  the  question 
as  to  the  sessions  of  the  Legislature. 

Now,  sir,  he  says  that  .Jefferson's  IManual  provides  that  a  member  can  introduce  an 
amendment  so  as  to  change  the  purpose  of  the  original  measure.  That  is  all  true,  but 
not  in  the  sense  in  which  my  friend  mentions  it.  There  is  no  question  about  the  fact- 
that  you  can  introduce  a  resolution  to  censure  a  member  of  this  body,  and  some  one 
else  can  submit  an  amendment  commending  him  in  place  of  making  it  a  censure.  That 


-548 


DEBATES  OF  THE  COXSTITUTIONAL  COXYENTION  OF  VIRGINIA. 


Changes  the  proposition  entirely,  and  if  the  latter  is  adopted  it  is  a  thing  entirely  dif- 
ferent; but  at  the  same  time  it  is  germane  to  the  resolution  under  consideration.  Gen- 
tlemen will  see  the  distinction  that  I  undertake  to  make.  I  cite  a  resolution  of  censure 
and  a  proposition  to  amend  it  by  making  it  commendatory  of  the  party;  in  other  words, 
that  you  commend  him  instead  of  censuring  him.  That  is  germane  to  the  issue,  but  at 
the  same  time  it  is  an  entirely  different  proposition  from  the  original  resolution. 

As  I  understand  it,  the  amendment  which  the  gentleman  from  Appomattox  has  in- 
troduced is  not  germane  to  this  subject  at  all. 

Mr.  Flood:    It  is  germane  to  the  general  subject. 

Mr.  Turnbull:    We  are  not  discussing  the  general  subject. 
"Mr.  Flood:    Yes,  we  are. 

Mr.  Turnbull:  Vv^e  are  discussing  the  second  clause  of  this  report,  which  is  in  the 
following  language: 

The  House  of  Delegates  shall  be  elected  quadrennially  by  the  voters  of  the  several 
cities  and  counties  on  the  Tuesday  succeeding  the  first  Monday  in  November,  and  shall 
consist  of  not  more  than  one  hundred  and  not  less  than  ninety  members. 

The  gentleman  from  Appomattox  undertakes  to  offer  an  amendment  to  that  section 
providing  how  often  the  General  Assembly  shall  meet,  when  that  is  provided  for  in  the 
seventh  section,  and  it  is  time  enough  when  we  get  to  the  seventh  section  to  consider 
that  matter.  The  amendment  is  not  germane  at  all  to  this  question.  The  question  here 
is  as  to  how  often  an  election  shall  be;  and  it  does  seem  to  me  that  the  decision  of  the 
Chair  under  those  circumstances  is  correct. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  just  one  word  further.  The  gentleman  from 
Appomattox  has  said  the  rules  embraced  in  Jefferson's  Manual  apply.  They  apply  in 
Convention,  but  not  in  Committee  of  the  Whole. 

If  I  am  mistaken  about  that,  and  it  seems  that  I  am  (and  I  am  a  very  poor  parlia- 
mentarian, I  confess),  we  have  this  remarkable  declaration,  that  inasmuch  as  we  are 
dealing  with  article  5  of  the  Constitution  anything  involved  in  that  article  can  be  pre- 
sented here  by  way  of  amendment  or  substitute.  That  is  the  proposition  which  the 
gentleman  advances,  I  understand.    If  that  is  incorrect,  he  can  correct  me. 

Now,  article  5  involves  the  incorporation  of  churches;  article  5  involves  the  free- 
dom of  speech,  the  freedom  of  the  press,  etc.,  and  if  any  matter  involved  in  article  5 
■can  be  brought  forward  here  now  by  way  of  substitute  or  amendment,  then  the  most 
utterly  irrelevant  matters  can  be  brought  forward  by  way  of  amendm^ent  or  substitute. 

Mr.  Flood:    Anything  in  reference  to  the  Legislative  Department. 

Mr.  R.  Walton  Moore:  The  second  section  of  our  report  relates  to  the  election  of 
members  of  the  House  of  Delegates  quadrennially.  It  provides  for  quadrennial  elections. 
The  following  section,  section  3,  relates  to  the  election  of  members  of  the  Senate  and 
provides  that  the  members  of  the  Senate  shall  be  chosen  quadrennially.  These  are  clear 
propositions  which  it  is  sought  now  to  befog  by  the  substitute  the  gentleman  has  offered. 
There  are  many  members  of  this  body — the  gentleman  from  Richmond  (Mr.  Meredith) 
is  not  the  only  one — who  believe  in  biennial  sessions,  but  who  think  it  is  all  important 
(and  in  thinking  that  they  go  to  the  heart  of  the  controversy),  that  the  members  of  the 
Senate  and  all  of  them,  shall  be  elected  at  the  same  time  that  the  members  of  the 
House  of  Delegates  are  elected. 

Now,  when  we  are  proceeding  under  an  order  which  says  we  shall  take  up  this  re- 
port section  by  section,  what  warrant  is  there  for  diverting  us  from  the  primary  ques- 
tion, which  is  the  most  important  question,  namely,  as  to  whether  we  shall  elect  the 
members  of  the  House  of  Delegates  and  the  members  of  the  Senate  at  the  same  time, 
and  as  to  whether  we  shall  elect  them  quadrennially,  by  bringing  in  the  question  of  the 
number  of  sessions? 

It  seems  to  me  that  the  gentleman's  purpose  is,  fearing  that  he  will  be  defeated  if 
we  come  to  a  vote  upon  the  first  issue,  namely,  whether  we  will  elect  all  of  the  members 
of  the  General  Assembly  quadrennially  or  not,  to  postpone  that  question  until  we  can 
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have  the  other  question  settled  upon  which  he  thinks  he  is  stronger  than  upon  this  one, 
namely,  the  question  as  to  how  many  sessions  there  shall  be. 

X'ow,  if  we  are  to  take  the  stiggestion  that  he  makes  in  reference  to  the  report  of 
the  Committee  on  the  Legislative  Department  and  pass  from  one  section  to  another 
without  good  reason,  you  can  anticipate  the  confusion  into  which  we  will  be  thrown  by 
gentlemen  who — and  I  say  it  with  very  great  respect — feel  a  little  shy  of  coming  to  a 
vote  tipon  propositions  in  their  regular  order  tinder  the  rule  that  has  been  adopted. 

It  strikes  me  we  will  saA'e  time,  prevent  any  misunderstanding,  and  give  ourselves 
an  opportunity  to  vote  more  intelligently  and  to  express  our  opinions  more  satisfactor- 
ily, if  we  follov.-  the  rule  and  take  these  sections  in  their  order. 

No  harm  can  be  done  thereby. 

It  has  been  pointed  out  here  that  the  greatest  latitude  obtains  in  Committee  of  the 
Whole.  That  being  true,  if  we  vote  for  section  2  as  it  stands,  or  the  negative  of  that 
section,  and  then  upon  section  3,  and  then  run  along  and  find  that  we  do  something  in- 
consistent with  what  we  have  so  voted,  there  is  no  difficulty  in  reversing  our  action, 
and  if  we  do  not  reverse  it  in  Committee  of  the  Whole,  we  will  have  no  difficulty  at  all 
in  reversing  it  in  Convention. 

Mr.  Flood:  Z\Ir.  Chairman,  I  offered  this  amendment.  I  thought  any  member  had  a 
right  to  offer  an  amendment  to  any  proposition  pending  here.  My  reason  for  doing  that 
is  not  a  matter  which  the  Chair  is  going  to  consider.  I  do  not  for  a  moment  think  that 
the  Chair  will  consider  that:  but  whatever  reason  I  may  have  for  wanting  the  vote  taken 
in  this  way,  the  gentleman  from  Fairfax  has  just- as  strong  a  reason  for  wanting  it  taken 
the  other  way.  I  say  there  is  reason  in  determining  first  how  many  sessions  of  the  Leg- 
islature you  are  going  to  have  before  you  determine  when  you  are  going  to  elect  the 
members  of  the  Legislature. 

Suppose  we  determine  to  have  biennial  elections,  and  then  go  to  section  7  and  de- 
termine to  have  quadrennial  sessions.  You  would  elect  an  assembly  that  would  never 
come  into  office  tmless  it  would  come  here  upon  a  call  by  the  Governor  in  extraordinary 
session.  I  say  there  can  be  a  condition  of  affairs  very  far  from  sensible  if  the  proposi- 
tion to  have  biennial  elections  is  adopted  here,  and  after  a  while  you  adopt  quadrennial 
sessions.  You  ought  to  determine  the  number  of  sessions  yoti  are  going  to  have,  whether 
you  are  going  to  have  biennial  or  quadrennial  sessions,  before  you  determine  the  ques- 
tion of  elections. 

But  the  question  I  desire  to  submit  to  the  Chair  is  simply  the  parliamentary  right 
that  a  member  of  this  body  has  to  offer  at  this  time  an  amendment  to  the  pending  sec- 
tion, and  the  proposition  I  laid  down  was  that  my  amendment  was  germane  to  the  gen- 
eral subject  vre  are  discussing.  We  are  discussing  the  question  of  the  election  of  the 
General  Assembly  and  its  assembling,  and  the  one  is  germane  to  the  other.  Either  one 
is  germane  to  the  general  subject,  and  I  cite  the  authority  which  is  laid  down  by  the 
rules  we  have  adopted  to  govern  the  cFirection  of  this  body,  not  only  in  Convention,  but 
in  Committee  of  the  Whole.  I  submit  that  tinder  our  rules  and  under  Jefferson's  Manual 
I  have  a  right  to  have  this  amendment  considered  at  the  present  time. 

The  Chairman:  The  Chair  will  state  that  the  gentleman  from  Appomattox  is  right 
in  believing  that  the  Chair  will  be  glad  to  correct  any  error  which  it  may  have  made  in 
any  ruling.  The  Chair  has  nothing  to  do  with  and  knows  nothing  of  any  purpose  of 
gentlemen  in  making  motions.  Any  motion  which  is  in  order,  of  course,  has  to  be  enter- 
tained by  the  Chair  without  any  regard  to  what  its  purpose  or  what  its  effect  may  be 
in  determining  questions  before  the  Committee. 

The  gentleman  from  Appomattox  is  right  in  saying  that  the  rules  of  parliamentary 
practice  comprised  in  Jefferson's  Manual  shall  govern  the  Convention  when  in  Com- 
mittee of  the  AMiole.  He  is  also  right  in  his  statement  that  Jefferson's  Manual  provides 
that  

Amendments  may  be  made  so  as  totally  to  alter  the  nature  of  the  proposition. 
Jefferson's  ^Manual  goes  even  further  and  says: 
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And  it  is  a  way  of  getting  rid  of  a  proposition  by  making  it  bear  a  sense  different 
from  what  it  was  intended  by  the  movers,  so  that  they  vote  against  it  themselves.  A 
new  bill  may  be  ingrafted  by  way  of  amendment,  on  the  words  "be  it  enacted,"  etc. 

In  other  words,  that  an  amendment  may  propose  the  striking  out  of  the  whole  of 
a  bill,  leaving  only  the  enacting  clause. 

But  the  Chair  does  not  think  that  the  other  authorities  which  were  referred  to  by 
the  gentleman  from  Appomattox  are  really  in  conflict  with  Jefferson's  Manual  on  that 
point.  While  it  might  be  admissible  to  offer  an  amendment  which  would  strike  out  the 
provisions  of  a  bill  and  leave  only  the  enacting  clause,  the  Chair  is  satisfied  that  the 
new  bill  proposed  to  be  inserted  in  place  of  the  other  must  be  on  the  same  subject  as 
that  which  was  the  subject  of  the  first  bill. 

For  instance,  it  would  not  be  proper  to  strike  out  a  bill  providing,  say,  for  a  tax  on 
fertilizers  and  to  msert  in  its  place  a  bill  making  a  change  in  the  game  la.ws.  Now,  take 
the  example  which  was  given  by  the  gentleman  from  Brunswick  (Mr.  Turnbull.)  Rob- 
erts says: 

An  amendment  may  be  inconsistent  with  one  already  adopted,  or  may  directly  con- 
flict with  the  spirit  of  the  original  motion,  but  it  must  have  a  direct  bearing  upon  the 
subject  of  that  motion.  To  illustrate,  a  motion  for  a  vote  of  thanks  could  be  amended 
by  strildng  out  "thanks"  and  inserting  "censure";  or,  one  condemning  certain  customs, 
could  be  amended  by  adding  other  customs. 

In  other  words,  the  whole  purpose  and  intent  of  the  amendment  of  the  matter  under 
consideration,  as  stated  in  Jefferson's  Manual,  may  be  changed  by  the  amendment,  but 
the  subject  must  be  the  same. 

Other  authors  that  the  Chair  has  examined  with  reference  to  this  matter  confirm 
the  opinion  of  the  Chair  that  its  ruling  on  yesterday  was  correct.  The  Committee  of 
the  Whole  adopted  first  a  provision  that  this  report  should  be  considered  section  by 
section.  The  Committee  is  now  considering  section  2  of  that  report,  and  it  seems  to  the 
Chair  that  it  would  be  improper  to  consider  any  subject  other  than  that  embraced  in 
section  2,  unless  the  Comm.ittee  first  passes  by  the  consideration  of  section  2  and  passes 
on  to  the  consideration  of  some  other  section.  The  Chair  feels  constrained  to  adhere  to 
its  ruling  of  yesterday  Of  course,  any  gentleman  can  appeal  from  the  decision  of  the 
'Chair,  if  he  thinks  proper  to  do  so. 

Mr.  Newton:  Mr.  Chairman,  do  I  understand  the  matter  now  before  the  Committee 
to  be  the  substitute  or  the  amendment  offered  by  the  gentleman  from  Frederick  (Mr. 
Harrison)  to  section  2  of  the  report  of  the  Legislative  Committee? 

The  Chairman:  That  is  the  matter  under  consideration  by  the  Committee  at  this 
time. 

Mr.  Newton:  Mr.  Chairm-an,  it  is  with  exceeding  great  diffidence  that  I  rise  in  this 
presence  to  discuss  a  matter  of  the  grave  moment  that  is  now  pending  before  us,  and 
taking  as  my  maxim  that  a  candid  confession  is  good  for  the  soul,  I  hope  it  is  also  good 
for  the  heart  and  strengthens  that,  too. 

I  stand  in  the  face  of  this  Committee  in  advocacy  of  quadrennial  sessions  and 
quadrennial  elections.  My  long  severance  from  the  practice,  and  study  of  the  law  and 
the  changes  in  constitutional  principles  which  evolution  is  bringing  about  in  limiting  the 
powers  of  the  Legislature,  an  entire  want  of  practice  in  public  debate,  has  led  me  to 
hope  that  the  discussion  of  this  question  might  be  left  solely  to  the  men  of  legislative 
experience  and  legal  training  in  this  body. 

I  am  unlike  even  the  gentleman  from  Warren  (Mr.  O'Flaherty.)  I  wish  to  God  that 
I,  too,  might  fall  on  my  knees  and  thank  this  State  for  the  benefit  even  of  its  schools. 
But,  unfortunately  for  me,  my  lines  were  cast  in  places  in  which  the  elder  men  of  this 
Convention  were  called  into  State  service  in  its  great  stress  of  civil  war,  and  those  mo- 
ments which  might  have  been  left  to  cultivation  of  debate  in  these  assemblies  were 
given  to  the  State.  I  feel  that  I  am  justified,  therefore,  in  asking  the  kindly  indulgence 
and  attention  of  every  member  of  this  body,  for  I  have  not  trespassed  upon  their  time. 
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I  liave  risen.  IMr.  Chairman,  merely  to  make  answer  to  a  question  vrhich.  was  pro- 
pounded in  this  hall  by  the  gentleman  from  Roanoke  (Mr.  Robertson)  a  few  days  ago. 
He  pleaded  that  some  man  in  this  Convention  identified  with  the  varied  business  in- 
terests of  the  State  should  rise  and  state  Avhether  it  was  the  wish  of  the  business  inter- 
ests of  the  State,  and  of  my  city,  to  have  biennial  sessions.  I  answer  him  with  an  em- 
phatic no.  They  do  not  want  them.  The  meeting  of  every  General  Assembly  in  this 
State  casts  a  pall  of  gloom  over  every  business  interest,  and  light  comes  only  v\'hen  they 
depart.  (Applause.) 

Gentlemen  mistake  me  if  they  imagine  that  I  am  going  to  criticise  the  Legislature 
of  Virginia  in  any  undue  terms.   I  have  fared  too  well  at  their  hands. 

Let  us  recall  a  matter  of  fact  which  is  within  the  cognizance  of  almost  every  mem- 
ber of  this  body,  and  there  are  lawyers  and  legislators  here.  It  has  become  a  common 
practice  that  at  the  meeting  of  every  General  Assembly,  the  larger  business  interests 
of  the  State  (and  there  are  men  on  this  floor  who  will  attest  the  fact)  employ  special 
coimsel  to  study  the  bills  that  are  offered  in  both  Houses  daily,  and  advise  them  when 
their  interests  are  put  in  peril. 

It  has  been  my  misfortune,  and  to  me  a  most  unwelcome  task,  representing  varied 
business  interests  in  this  city,  to  appear  from  time  to  time  before  the  committees  of 
these  Houses.  I  have  found  them  reasonable,  just,  temperate,  and  kindly  men.  It  has 
been  my  fortune  never  to  have  appeared  before  them  witliotit  winning  the  case  that  I  had 
in  hand.    They  gave  me  full  attention. 

But  there  is  not  a  member  of  the  Legislature  on  this  floor  who  can  rise  from  his 
seat  and  say  that  the  business  of  each  session  is  not  snowed  under  with  the  amount  of 
private  bills  of  all  sorts,  shapes  and  conditions.  The  result  of  this  is  that  there  is  not 
a  single  member  of  these  bodies  who  has  really  the  tim.e  to  give  due  consideration  to 
the  matters  that  come  before  him.  It  has  been  stated  in  my  presence  that  they  have 
even  postponed  to  so  late  a  day  as  within  ten  days  of  adjournment  the  making  of  the 
appropriation  bill. 

It  is  even  worse  than  that.  I  do  not  believe  that  the  Legislattire  of  Virginia  has  ever 
passed  a  bill  with  malicious  intent,  and  yet  man}'  are  introduced  into  both  hotises  with 
malicious  intent.  But  I  believe  that  the  General  Assembly  has  in  the  main  detected  them 
and  cast  them  out.  However,  time  and  again  in  the  hurry  of  the  last  moments  they  have 
passed  statutes  that  are  a  disgrace  to  the  home  of  any  freeman.  They  have  done  so  in  the 
last  few  moments  without  consideration,  and  there  stands  to-day  upon  the  statute  books 
of  this  State  a  law  that  contravenes  the  simple  rights  of  a  freeman.  He  is  put  in  peril 
not  only  of  property,  btit  of  his  person. 

I  do  not  for  one  moment  suppose  that  the  men  who  passed  that  act  for  a  single  instant 
understood  its  meaning,  and  yet  to-day  there  are  large  interests  in  this  State  that  cannot 
test  the  constitutionality  of  that  act  (and  it  is  absolutely  unconstitutional)  withotit  for- 
feiting vested  rights,  which  no  man  can  afford  to  do.  Yet  that  is  one  of  the  acts  which 
was  passed  through  the  General  Assembly  unquestioned,  because  of  the  haste  in  which  it 
was  put  through. 

Mr.  Flood :    Vhat  was  the  act  ? 

Mr.  Newton :  It  was  the  Wharton  law.  If  there  is  any  lawyer  in  this  body  who  will 
•examine  it  and  will  tell  me  it  is  not  unconstitutional  I  will  accept  it.  It  goes  so  far  as  to 
make  it  a  penal  offense  for  me  to  confer  with  any  gentleman  in  my  line  of  business  upon 
the  question  of  our  business.  It  makes  it  a  penal  offense  and  puts  me  under  a  fine  of  at 
least  one  thousand  dollars  and  twelve  months'  confinement  in  the  penitentiary  if  I  meet 
a  single  associate  in  my  business  and  confer  with  him  upon  it  and  come  to  an  agreement. 
I  ask  you  if  there  is  any  interest  in  this  State  which  can  stand  that  infliction?  And  yet  I 
do  not  mean  to  charge  the  General  Assembly  of  the  State  with  any  malicious  intention. 
It  is  simply  that  the  mass  of  legislation  put  before  them  prevents  them  from  giving  it  due 
consideration.  Inasmuch  as  I  have  adverted  to  that  fact.  I  want  to  say  in  the  presence  of 
this  assembly  that  I  have  no  material  interest  in  it. 

The  gentleman  from  Warren  (Mr.  O'Flaherty)  yesterday  undertook  to  twit  the  gen- 
tleman from  Scott  (Mr.  Richmond)  with  the  fact  that  he  was  in  favor  of  quadrennial 
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elections  and  quadrennial  sessions,  and  perhaps  might  be  in  favor  of  longer  sessions,  he- 
cause  his  county  always  showed  a  deficit  to  the  State  of  Virginia,  and  that  the  State  had 
to  come  forward  and  meet  the  difference.  I  am  sure  the  gentleman  did  not  wish  to  make 
an  invidious  distinction,  but  in  opening  his  mouth  upon  that  subject  he  might  as  well 
have  directed  the  attention  of  the  Convention  to  the  fact  that  there  are  twenty-two  coun- 
ties in  the  State  in  that  condition.  Why  single  out  the  county  of  the  gentleman  from 
Scott? 

But,  Mr.  Chairman,  why  is  this  deficit?  When  assessments  are  proper  and  the  rate  of 
taxation  is  just,  all  people  are  willing  to  meet  the  burdens  of  government.  When  they 
attempt  to  evade  them  by  making  false  returns  or  no  returns  or  a  low  assessment,  it  is 
because  they  feel  the  burden  of  taxation  to  be  too  heavy. 

I  have  not  quite  made  up  my  mind  as  to  whether  this  Convention  is  composed  of 
millionaires  or  poor  men.  It  is  commonly  supposed  that  a  millionaire  cares  very  little 
about  taxation,  because  he  knows  how  to  get  rid  of  it,  and  the  poor  man  does  not  pay  any 
tax,  and  he  does  not  care  anything  about  it.  But  there  seems  to  have  been  very  little 
consideration  in  this  Convention  as  to  State  expenses,  the  rate  of  taxation,  or  any  consid- 
eration along  those  lines. 

Let  me  go  back  a  little.  I  want  to  get  through  with  these  matters  one  at  a  time.  I 
have  had  something  to  say  about  the  gentleman  from  Warren.  I  hope  he  is  present.  I 
believe  he  twitted  the  gentleman  from  Roanoke  with  taking  unto  himself  the  thought  that, 
though  he  could  not  and  would  not  discuss  economics,  he  thought  he  had  yet  a  clear 
brain,  and  when  a  matter  was  put  before  him  he  thought  he  could  see  the  bottom  of  it  and 
get  at  the  truth  of  it.  On  the  part  of  the  business  interests  that  I  represent  I  desire  to 
tender  their  thanks  to  the  delegate  from  Roanoke  for  his  able,  clear,  logical,  and  admira- 
ble address  on  the  question  before  us  in  his  speech  of  a  few  days  ago.  A  clear  mind  is  a 
most  desirable  thing,  and  it  is  almost  as  rare  as  that  divine  afflatus  which  makes  the  poet. 
It  is  born  in  a  man,  and  it  is  not  made  in  him.  I  wish  I  had  more  of  it,  and  I  wish  this 
Convention  had  more  of  it.  Its  procedure,  the  delays  that  we  have  undergone  in  these 
sessions,  I  am  quite  sure  would  not  have  been  such  as  they  are. 

But,  Mr.  Chairman,  this  question  has  been  discussed  on  many  sides,  with  sentiment 
and  prejudice,  and  yet  it  has  resolved  itself  into  a  question  of  fact.  The  gentleman  from 
Fairfax  (Mr.  Moore)  and  the  gentleman  from  Brunswick  (Mr.  Turnbull)  have  put  figures 
before  this  House  to  show  that  the  actual  cost  of  an  assembly  is  seventy-five  thousand 
and  some  odd  dollars,  and  the  printing  amounts  to  about  twenty-four  thousand  dollars, 
bringing  it  up  to  one  hundred  thousand  dollars.    Those  figures  stand  out  unchallenged  in 


your  presence,  and  they  are  as  follows : 

For  the  Legislature  $75,971  60 

For  printing  for  the  Senate   4,000  00 

For  printing  for  the  House   6,000  00 

For  joint  printing  of  both  houses   14,000  00 


Total  for  printing  $24,000  00 


Mr.  Boaz  (handing  paper)  :    Will  you  please  read  that  statement? 

Mr.  Turnbull:    Certainly  I  will  read  the  statement.   This  is  what  Mr.  O'Bannon  says: 

•  Commonwealth  of  Virginia, 

Office  of  Superintendent  of  Public  Printing, 

Richmond,  September  21,  1901. 

Hon.  W.  H.  Boaz,  Constitutional  Convention,  City: 

Sir, — In  compliance  with  your  request,  I  send  you  herewith  a  statement  showing 
the  cost  of  the  printing  and  binding  of  the  Senate  and  House  Journals,  Senate  and  House 
bills,  and  the  Acts  of  Assembly. 

Cost  of  Journals,  bills,  etc  $10,289  59 

Cost  of  Acts  of  Assembly   6,014  20 

Volume  of  work  at  the  last  regular  session  was  greater  than  it  has  been  in  any 
one  year  during  my  incumbency.  Very  respectfully, 

J.  H.  O'BANNON, 
Superintendent  Public  Printing. 
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XoT^.'.  I  want  to  call  aiLenrion  to  wliai  I  do  noi  understand,  and  I  should  like  to  haA'e 
some  gentleman  of  the  committee  explain  it.  In  1599.  remember,  the  cost  of  the  public 
printing  was  SIOjj'j'J,  according  to  the  report  of  the  Auditor,  and  in  1900  it  was  thirty- 
seven  thousand  and  some  odd  dollars.  If  the  statement  of  the  gentleman  from  Albemarle 
is  corTect,  that  it  takes  SS,000  to  print  these  annual  reports,  then  can  it  be  a  fact  that  but 
S2,000  is  the  cost  of  the  printing  of  the  State  of  Virginia  for  a  year  for  all  the  printing 
outside  of  the  SS.OOli  for  the  annual  reports?    I  think  that  is  impossible. 

Mr.  Xewton:  If  the  gentleman  from  Brtmswir-k  will  permit  me.  I  do  not  think  it  is  a 
matter  of  moment  worthy  of  sifting,  btit  take  it  at  S16.'!'L'0,  take  it  at  SIO.OOO.  if  it  be 
$75,000  or  $100,ijuO  i  and  I  am  going  to  make  it  more),  I  want  to  ask  gentlemen  the  ques- 
tion, if  they  think  that  saving  to  the  State  of  Virginia  which  is  the  interest  on  more  than 
three  and  a  quarter  millions  of  dollars  of  its  debt,  is  a  matter  of  no  moment. 

The  General  Assembly  of  1900.  feeling  flush  with  money,  because  in  that  year  they 
found  a  surplus  of  some  SoOO,0')0,  vcere  importtmed  from  morning  till  night  because  of 
that  stirplus;  and  every  Assembly  that  we  have  to  meet  in  this  State  will  undergo  the 
same  harassment.  Under  that  harassment,  outside  of  the  anntial  appropriation  that 
they  have  been  making  to  the  schools  and  colleges  of  the  State,  they  added  the  sum  of 
|S0,000. 

So  by  these  figures  the  expense  of  the  Legislattire.  the  printing  and  unusual  appro- 
priations from  solicitation,  amotmts  to  81S0,000,  I  ask  if  that  is  of  no  moment  in  the 
finances  of  this  State,  for  it  is  the  annual  intere-t  on  S6, 000. 000  of  her  debt?  It  is  over 
one-fourth  of  the  whole  debt.   I  want  to  ask  if  that  is  not  a  saving  beneficial  to  this  State? 

Gentlemen  seem  not  to  be  aware  that  the  people  of  our  cities  and  the  people  of  our 
counties  are  burdened  with  taxation,  and  it  is  the  duty  of  every  Assembly  in  this  State  to 
practice  the  most  rigid  economy.  The  assertion  has  been  made  from  time  to  time  and 
bandied  from  county  to  city  that  there  is  tax  dodging  in  the  one  and  there  is  tax  dodging^ 
in  the  other.  The  statistics  will  show  that  the  State  of  Virginia  makes  favorable  com- 
parison with  any  State  in  the  Union,  and  considering  her  impoverishment  she  can  make- 
such  a  showing  as  need  not  bring  a  blush  to  the  cheek  of  any  of  her  citizens. 

Investments  have  declined  so  that  to-day  no  man  may  invest  his  money  in  a  solvent, 
reliable  security  that  will  pay  him  over  four  per  cent.  Upon  that  the  State  and  city  tax 
amounts  to  l.SO,  which  is  45  per  cent,  of  his  gross  income.  I  ask  gentlemen  if  they  do  not 
regard  that  as  a  high  rate  of  taxation?  Vith  the  exception  of  Russia,  it  is  the  only  coun- 
try within  which  stich  conditions  prevail. 

Mr.  Flood:  I  should  like  to  ask  the  gentleman  how  much  of  that  is  State  and  hovr 
much  of  it  is  city  taxation? 

Mr.  Xewton:  Oh,  it  does  not  make  any  diSerence  so  it  is  taxation.  A  man  is  taxed 
for  the  benefit  of  city  and  State.  It  takes  so  much  of  his  income,  it  takes  45  per  cent,  of 
his  income  whether  it  goes  to  the  city  or  State.  It  is  only  40  cents,  as  you  know,  to  the 
State,  but  if  the  State  can  relieve  of  some  of  this  burden,  cities  too  may  be  able  to  relieve 
of  some  of  the  burden. 

A  study  of  the  statistics  of  this  country  ^ill  show  that  the  State  of  Virginia  in  its 
counties,  cities  and  towns  is  meeting  a  burden  of  taxation  which  sadly  handicaps  its 
development  and  progress.  Out  of  a  list  of  twenty-five  States  of  this  Union  whose  per- 
sonal property  values  are  largely  in  excess  of  that  held  in  this  Commonwealth,  and  whose 
personalty  stands  at  an  average  of  24  per  cent,  of  the  whole.  Virginia  stands  fourteen  on 
the  list,  and  the  distribution  is  as  follows: 

In  the  counties  the  tax  derived  from  real  estate  is  74  per  cent.  On  its  personalty  it  is 
2G  per  cent.  On  its  cities,  excluding  Richmond,  it  is  77  per  cent.  On  its  personalty  23 
per  cent.  In  the  city  of  Richmond  the  whole  taxable  subject  is  63  per  cent,  on  its  realty, 
and  on  its  personalty  37  per  cent.  This  is  a  higher  rate  of  returns  than  is  made  by  any 
city  in  this  country  save  one,  and  I  understand  that  is  Davenport.  Iowa. 

Gentlemen  in  endeavoring  to  check  me  in  these  statements  must  bear  in  mind  that 
they  v>-ill  never  understand  this  subject  until  they  get  down  to  a  study  of  the  reports  of 
the  various  tax  commissions  through  the  country. 

In  1S76  the  personalty  tax  in  the  city  of  X'ew  York  furnished  30  per  cent,  of  the 
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whole.  Two  or  three  years  ago  it  had  gone  down  to  10  per  cent.,  and  the  latest  tax  com- 
mission report  puts  it  at  7  per  cent.  If  we  know  anything  on  earth,  we  know  the  fact 
that  personal  property  values  in  thirty  years  in  New  York  city  have  increased  four  hun- 
dred fold,  and  yet  in  that  city  but  7  per  cent,  is  collected  on  the  personal  property  tax. 

I  trust  gentlemen  will  boar  with  me  further,  because  it  is  my  purpose  to  prove  and 
maintain  (as  any  gentleman  who  will  examine  the  figures  and  make  contrast  will  find) 
that  we  are  an  exceedingly  extravagant  people  in  our  State  government.  I  wish  to  say, 
moreover,  in  regard  to  the  city  of  Richmond,  that  she  is  paying  to-day  into  the  Com.- 
monwealth's  coffers  over  one-fourth  of  the  whole  net  revenue  of  the  State.  I  challengo 
a  refutation  of  that  statement. 

Mr.  Chairman,  it  is  said  that  comparisons  are  odious;  and  yet  they  are  very  helpful. 
I  want  to  make  a  little  comparison  between  this  State  and  North  Carolina  and  Georgia. 
Though  that  subject  has  been  pretty  much  exploited  through  the  newspapers  (Judge 
Mullen,  I  think,  from  Petersburg,  has  written  largely  on  the  subject),  I  want  the  people 
■of  this  Commonwealth  to  bear  in  mind  that,  whilst  we  have  about  the  same  population 
as  North  Carolina,  we  have  less  square  miles  by  10,000;  that  whilst  the  population  of 
Georgia  is  about  400,000  more  than  ours,  she  has  an  excess  of  17,000  square  miles;  and 
we  know  that  Georgia  is  regarded  in  this  day  as  the  prosperous  State  of  the  South. 

Now,  let  us  look  at  some  of  these  expenses.  The  cost  of  the  Legislature,  its  printing 
■and  its  judicial  reports  in  Virginia,  is  put  down  at  $122,525  a  year.  In  North  Carolina 
it  Is  $102,788.    In  Georgia  it  is  $94,238. 

I  am  thoroughly  aware  of  the  fact  that  we  have  some  poorly-paid  men  in  this  State, 
our  judges  especially,  and  I  think  they  deserve  the  highest  consideration.  I  should  like 
to  see  them  draw  larger  salaries,  but  that  will  be  impossible,  unless  the  Legislature 
puts  its  hand  firmly  upon  its  receipts. 

I  forgot  at  the  moment  to  advert  to  one  cost  which  is  upon  us.  I  was  very  much 
amused  the  other  day  at  what  the  gentleman  from  Roanoke  (Mr.  Robertson)  said  in 
■discussing  this  question.  He  said  you  meet  gentlemen  in  the  hall  and  they  will  agree 
with  you  in  opinion  on  a  great  many  of  these  subjects,  but  they  never  raise  their  voices 
in  the  Convention  where  the  stenographer  will  take  down  their  words. 

Now,  I  v/ant  to  say  that  there  seems  to  be  a  sort  of  feeling  in  this  community  that 
if  you  ever  say  anything  on  the  subject  of  schools  and  colleges  and  that  sort  of  thing 
you  are  supposed  to  be  an  enemy  to  them.  However,  I  wish  to  say  in  this  presence,  in 
advocacy  of  the  line  of  thought  that  we  were  guilty  of  extravagance,  that  we  spend  upon 
schools  and  colleges  in  the  State  of  Virginia  $2,000,000  annually,  less  $76,000.  I  do  not 
mean  to  say  that  the  State  of  Virginia  does  that,  because,  in  addition  to  the  taxes  laid 
for  schools  by  the  State,  there  are  county  taxes  and  there  are  city  taxes.  The  General 
Assembly  annually  appropriates  $200,000  in  addition  to  the  schools,  so  that  she  con- 
tributes $996,850;  the  counties  contribute  $516,123,  and  the  cities  $268,979,  which  makes 
$1,781,952.  In  addition  to  that,  we  appropriate  $142,499  to  colleges,  which  brings  the 
sum  total  up  to  $1,924,451.  The  State  of  North  Carolina  is  expending  $1,249,045  for  the 
same  purpose,  and  the  State  of  Georgia  $1,526,287. 

I  want  to  ma.ke  this  further  statement:  I  do  not  knovN^  anything  about  the  assess- 
ment in  counties,  but  I  do  know  something  about  the  assessmients  in  cities;  and  time 
and  time  again  in  this  city  the  assessment  upon  which  taxes  are  levied  is  found  to  be 
from  twenty-five  to  thirty  per  cent,  above  the  market  value,  and  every  five  years  appeals 
are  made,  and  they  can  be  made  forcibly  and  enforced,  for  a  reduction. 

In  the  State  of  Virginia,  if  I  am  to  judge  the  counties  by  the  cities,  our  taxable 
basis  is  one  hundred  per  cent.  In  North  Carolina  the  taxable  basis  is  sixty  per  cent,  of 
its  value,  and  in  Georgia  it  is  fifty  per  cent. 

Let  me  give  the  expenditures  for  these  various  subjects — the  Department  of  Agri- 
culture, contingent  expenses,  pensions,  etc.;  and  by  the  way,  let  me  call  your  attention 
to  the  ver^^  satisfactory  manner  in  which  Georgia  is  handling  her  Confederate  pension 
list.  Whilst  we  in  this  State  are  contributing  about  $160,860  a  year,  the  State  of  Georgia 
is  contributing  the  enormous  sum  of  $676,625.  The  expenditures  in  Virginia  are  $3,137,^ 
235  for  these  different  purposes,  in  North  Carolina  $1,450,490,  and  in  Georgia  $3,270,001. 
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Bearing  in  mind  the  fact  that  we  are  less  in  territory,  that  we  are  less  in  actual 
wealth,  that  we  are  an  impoverished  people,  I  ask  you  if  this  statement  does  not  justify 
the  assertion  that  we  are  an  extravagant  people.  The  saving  of  $100,000  in  our  annual 
expenses,  or  even  once  in  four  years,  is  a  matter  of  great  moment  to  us. 

I  understood  my  colleague  from  Richmond  (Mr.  Meredith)  to  advocate  on  yesterday 
that  there  would  be  a  saving  in  the  matter  of  elections.  I  am  not  a  politician;  I  never 
held  office;  and  I  hope  I  will  never  hold  another.  I  do  not  know  anything  about  your 
elections,  or  whether  v/e  shall  save  anything  by  it  or  not,  but  I  do  know  that  with  any 
surplus  in  the  treasury  of  the  State  it  is  perfectly  impossible  for  any  General  Assembly 
to  withstand  the  importunity  that  is  made  to  them. 

The  Legislature  has  even  gone  so  far  as  to  violate  a  strict  provision  of  the  present 
Constitution,  to  guarantee  the  bonds  of  an  institution  of  learning  in  this  State  in  the  face 
of  that  enactment.  I  do  not  mind  saying  that  it  is  my  Alma  Mater,  as  much  as  I  can 
claim  anything  of  that  sort.  It  is  the  Alma  Mater  of  the  gentleman  from  Albemarle  (Mr. 
Boaz). 

Mr.  Daniel:  I  was  going  to  ask  what  would  become  of  the  surplus  in  the  treasury  if 
the  Legislature  was  brought  here  but  once  in  four  j^ears.  Where  would  it  go  in  the  mean- 
time? 

Mr,  Newton:  I  think  that  is  a  question  of  finance  very  easily  provided  for.  I  should 
like  to  see  an  amendment  added  to  the  legislative  article.  I  do  not  know  whether  it  con- 
tains such  a  provision,  but  I  would  insert  a  provision  in  the  article  that  required  the 
Finance  Committee  of  both  the  Senate  and  the  House  of  a  quadrennial  session  to  hold 
over  until  their  successors  qualified  in  office,  whose  duty  it  should  be  annually  to  come 
to  the  city  of  Richmond  and  go  through  the  finances.  If  that  would  not  be  protection 
enough  to  us  I  do  not  know  what  would  be. 

Mr.  R.  Walton  Moore:  May  I  say  to  the  gentleman  from  Richmond  that  I  am  in- 
formed by  the  gentleman  from  Albemarle  (Mr.  Boaz)  that  there  is  a  statute  now  which 
authorizes  a  board,  the  Board  of  Sinking  Fund  Commissioners,  when  there  is  a  surplus,  to 
invest  it  in  Virginia  securities.  So  there  is  no  difficulty  at  all  about  a  surplus  being 
liandled  in  the  absence  of  the  Legislature. 

Mr.  Newton:  I  am  perfectly  satisfied,  if  the  delegate  from  Albemarle  is,  on  that 
committee. 

Now,  Mr.  Chairman,  I  propose  to  bring  these  desultory  remarks  to  a  very  brief  close. 
The  question  before  us  is  largely  a  matter  of  fact,  largely  a  matter  of  expenses.  There  is 
not  a  man  on  this  floor  who  can  prove,  or  who  will  ever  be  able  to  prove,  that  the  State 
of  Virginia  will  not  save  some  expenditure  of  money  if  she  adopts  quadrennial  sessions 
and  quadrennial  elections. 

The  opposition,  it  seems  to  me,  has  taken  a  curious  view  of  this  subject.  I  have  lis- 
tened to  the  silver-tongued  oratory  of  the  delegate  from  Campbell,  and  his  words  have 
dropped  into  my  ears  with  the  soothing  sound  of  rippling  water.  He  and  those  in  oppo- 
sition when  any  retrenchment  or  reform  has  arisen  in  this  house  (and  it  has  arisen  on 
two  occasions — on  jury  trials  and  on  this  question)  have  taken  the  ground  that  we  must 
hark  back  to  our  fathers;  that  we  must  follow  in  their  footsteps.  Many  members  of  this 
Convention  bear  in  their  veins  the  blood  of  the  men  who  formed  the  Constitutions  of  1776 
and  1829  and  1830,  and  so  do  I.  I  yield  to  none  in  reverence  for  the  courageous  patriotism 
of  those  men.  W^ith  no  precedent  before  them,  no  landmark  by  which  they  could  be 
guided,  they  blazed  a  new  path  through  the  wilderness,  and  led  this  people  to  a  free  gov- 
ernment. The  English  Constitution  of  that  day  was  no  written  body  of  law.  It  was 
simply  Magna  Charta  supplemented  by  judicial  decisions.  The  path  before  them  was 
unbroken,  untrod. 

They  were  followed  by  their  successors  in  the  Convention  of  1829-30.  There  is  a 
long  line  of  the  names  of  those  patriots.  They  had  the  courage  of  their  convictions,  and 
with  boldness  went  forward  into  the  new  conditions  of  free  government  which  we  enjoy 
to-day.  If  we  are  to  reverence  their  names  let  us  reverence  them  along  that  line  and  take 
no  step  backward.    The  conditions  about  us  are  such  that  they  never  dreamed  of,  but 
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having  the  courage  of  their  convictions  they  boldly  faced  and  met  the  duty  that  lay  upon 
them. 

Shall  we  adjourn  this  Convention  sine  die  and  go  to  our  people  and  say  we  have  not 
met  the  duties  that  they  have  put  upon  us?  (Applause.) 

Mr.  M.  H.  Barnes:  Mr.  Chairman,  I  have  always  been  considered,  I  believe,  as  one 
of  the  silent  members  of  all  bodies  of  which  I  have  had  the  pleasure  of  being  a  member, 
but  I  find  myself  to-day  somewhat  in  the  situation  of  the  gentleman  from  Petersburg  (Mr. 
Hamilton)  when  he  received  a  letter  from  his  commander-in-chief,  summoning  him  home 
because  of  the  fact  that  he  had  been  in  her  estimation  derelict  in  his  duty  upon  the  floor 
of  this  Convention.  I  hope  the  gentleman  will  pardon  me  for  referring  to  his  most  esti- 
mable wife  as  his  commander-in-chief,  but  it  is  a  term  which  has  become  so  familiar  by 
the  use  of  it  by  the  Idle  Reporter  that  it  came  very  readily  to  my  mind. 

On  yesterday  in  coming  to  the  city  of  Richmond  from  my  home  I  was  in  conversation 
with  a  gentleman  from  my  district,  and  he  remarlved  to  me  that  another  constituent  of 
mine,  a  mutual  friend  of  oui^s,  had  made  the  remark  to  him  a  few  days  before  that  he  had 
written  a  letter  to  the  Richmond  Times  in  the  hope  that  he  might  aid  the  Convention 
somewhat;  that  "that  fellow  Barnes  is  up  there  and  doing  nothing  any  way."  (Laugh- 
ter.) So  in  order  to  please  that  genileman  and  those  who  may  be  like  him,  I  have  gotten 
the  consent  of  my  mind,  very  reluctantly,  though,  to  discuss  the  question  before  this  body 
to  a  short  extent  at  least. 

Up  to  yesterday  my  mind  was  somewhat  made  up  in  favor  of  quadrennial  sessions  in 
preference  to  biennial.  But  there  Avas  still  in  my  heart  a  little  lingering  wish  that  we 
might  have  the  biennial  session,  until  I  heard  the  argument  of  the  gentleman  from  Peters- 
burg (Mr.  Hamilton).  He  drove  the  nail  and  clinched  it,  so  far  as  my  mind  is  concerned, 
in  favor  of  a  quadrennial  session. 

I  say  this,  gentlemen  of  the  Convention,  not  intending  to  reflect  upon  the  distin- 
guished gentleman  from  Petersburg,  but  from  what  I  have  seen  of  him  before  the  com- 
mittees of  the  body  and  from  the  great  reputation  which  he  bears  as  a  distinguished 
lawyer  and  a  gentleman  of  magnificent  intellect,  it  occurred  to  me  that  if  a  gentleman 
possessing  such  a  splendid  intellect  could  not  produce  an  argument  any  stronger  than 
that  which  he  brought  to  bear  upon  this  question  yesterday,  the  cause  which  he  repre- 
sented must  be  weak  indeed,  and  believing  from  that  fact  that  the  cause  is  weak,  his 
speech  clinched  nry  mind  in  favor  of  a  quadrennial  session. 

I  have  been  peculiarly  impressed  with  the  fact  that  the  gentlemen  v/ho  favor  bien- 
nial sessions  are  so  much  in  conflict  that  when  you  come  to  go  through  the  mazes  of  the 
arguments  which  they  have  produced,  I  believe  any  one  would  just  as  readily  come  to  the 
conclusion  that  quadrennial  sessions  are  the  better  as  they  would  that  biennial  sessions 
are  the  better. 

The  gentleman  from  Petersburg  yesterday  deplored  the  legislation  that  biennial  ses- 
sions have  been  giving  us  in  the  State  of  Virginia.  The  gentleman  from  Warren  (Mr. 
O'Flaherty)  lauded  the  legislation  that  biennial  sessions  have  been  giving  us,  and  never 
intimated  in  any  way  that  he  thought  biennial  sessions  ever  gave  us  anything  but  the 
very  best  legislation.  There  in  itself  is  a  direct  conflict  of  opinion  on  the  part  of  two 
gentlemen  who  advocate  exactly  the  same  view. 

I  was  peculiarly  impressed  also  by  one  of  the  principal  arguments  of  the  gentleman 
from  Petersburg  in  favor  of  biennial  sessions,  that  he  did  not  want  to  get  away  from  the 
people,  that  he  wanted  to  retain  power  in  the  hands  of  the  people.  Yet  when  the  distin- 
guished gentleman  from  Danville  (Mr.  Withers)  asked  him  a  question  as  to  whether  he 
was  willing  to  place  in  the  hands  of  the  people  the  power  of  electing  their  own  judges,  he 
said  emphatically  that  he  was  not.  However,  one  of  his  principal  arguments  was  that  he 
wanted  to  keep  in  the  hands  of  the  people  this  pov/er,  and  in  answering  that  question  he 
contradicted  exactly  one  of  the  strongest  positions  that  he  took  in  favor  of  biennial 
sessions. 

Not  only  that,  gentlemen  of  the  Convention,  but  my  distinguished  friend  from  Peters- 
burg was  completely  answered  in  that  position  by  the  gentleman  from  Richmond  city 
(Mr.  Meredith),  although  both  gentlem.en  were  contending  and  arguing  for  biennial  ses- 
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sions.  I  believe  I  might  take  the  argiimenis  of  every  gentleman  upon  this  floor  in  favor 
of  biennial  sessions,  and  by  going  through  and  comparing  them  I  could  show  you  the 
absolute  inconsistency  of  those  arguments;  the  argument  produced  by  one  was  absolutely 
refuted  aftervvards  by  the  argtiment  of  another,  arguing  in  favor  of  exactly  the  same 
proposition. 

Now.  'My.  Chairman,  I  was  peculiarly  impressed  with  the  words  used  by  the  gentle- 
man from  Campbell  (Mr.  Daniel),  whose  sweet,  musical  voice  has  won  the  hearts  of  more 
brave  men  and  fair  women  than  that  of  any  other  gentleman  who  has  appeared  in  the 
public  arena  since  the  late  war  between  the  St-ates.  He  and  the  gentleman  from  Wise 
(Mr.  Ayers)  asked  the  question  as  thotigh  there  vrere  some  argument  in  it,  if  it  is  better 
to  have  sessions  every  four  years  rather  than  every  tvro  years,  why  not  have  sessions 
every  eight  years,  or  Avould  it  not  be  better  yet  to  have  sessions  sixteen  years  apart? 

I  submit,  gentlemen  of  the  Convention,  there  is  absolutely  no  argument  in  that  ques- 
tion, nor  is  there  any  argument  in  the  ansvrer  to  that  question  or  any  suggestion  raised 
by  the  question.  On  the  other  hand,  I  might  propotmd  this  question  to  the  gentlemen:  If 
biennial  sessions  are  better  than  quadrennial  sessions,  why  would  not  a  session  every  year 
he  better  than  a  session  every  two  years?  To  this  proposition  I  doubt  whether  either  one 
of  them  would  give  their  assent.  If  it  is  better  to  have  a  session  every  year  than  every 
two  years,  why  not  have  it  every  six  months,  and  would  it  not  be  still  better  to  have  it 
every  month  in  the  year,  and  still  better  every  day  in  the  year.  If  the  people  need  a 
light  to  gtiide  them  through  this  congestion  and  evolution,  of  which  the  gentleman  from 
Campbell  has  so  eloquently  spoken,  on  account  of  which  they  need  more  assistance  than 
the  Legislature  can  give  in  a  four  years'  session,  why  not  have  the  Legislature  in  session 
every  day  and  every  night,  so  that  \hey  may  have  a  pillar  of  cloud  by  day  and  a  pillar  of 
fire  by  night  to  guide  them  in  this  day  of  evoltition,  in  this  day  of  congestion? 

But  I  submit,  gentlemen  of  the  Convention,  this  is  an  extreme  view.  And  when  gen- 
tlemen ask  me  if  quadrennial  sessions  are  so  good  why  not  have  a  session  every  sixteen 
years,  I  tell  them  that  is  an  extreme  view.  Loyal,  patriotic  Virginians  are  not  extreme 
upon  any  subject.  We  are  a  conservative  people,  and  we  are  not  looking  for  extremes. 
We  are  looking  for  the  happy  mean  between  the  extremes.  I  contend,  gentlemen  of  the 
Convention,  that  a  four  years'  session  is  far  superior  to  a  tAvo  years"  session. 

Mr.  Chairman,  there  has  been  considerable  discussion  here,  and  I  might  as  well  say 
at  this  point  as  ftirther  on  that  I  cannot  hope  to  enlighten  this  Convention  very  much.  I 
cannot  hope  to  give  it  information  that  it  has  not  already  had  in  one  form  or  another 
from  those  who  have  preceded  me,  and  who,  in  my  opinion,  are  mtich  abler  and  much 
better  fitte<i  and  suited  to  give  it  information  than  I  am.  Btit  there  are  matters  about 
which  I  have  had  some  experience,  and  there  are  some  matters  which  it  seems  to  me  have 
not  been  emphasized,  though  they  m.ay  have  been  suggested,  to  which  I  will  respectfully 
call  the  attention  of  the  Convention. 

Gentlemen  say  it  wctild  be  an  evil  thing  for  one  hundred  and  forty  men  once  in  every 
four  years  to  have  the  appropriation  and  control  of  sixteen  million  dollars.  I  stibmit  that 
one  hundred  and  forty  men,  Virginians  to  the  manner  born,  such  men  as  Virginia  will 
send  to  legislative  halls,  cotild  appropriate  those  sixteen  million  dollars  just  as  well  as 
Congress  appropriates  the  millions  and  millions  upon  millions  that  it  appropriates,  al- 
though one  branch  of  that  Congress  is  elected  every  two  years  fresh  from  the  people. 

As  a  member  of  the  Finance  Committee  of  the  Senate.  I  have  never  encountered  that 
great  difficulty  in  making  tip  an  appropriation  bill  which  some  gentlemen  seem  to  think 
exists.  With  the  Auditor's  statement  of  the  amount  of  the  expenditures  during  the  last 
two  years,  with  his  statement  as  to  the  amount  of  income  of  the  State,  with  an  estimated 
statement  of  the  income  that  it  will  have  during  the  two  following  years,  and  of  the  esti- 
mated expenditures  during  the  two  following  years,  and  with  the  statement  of  the  finan- 
cial condition  of  the  State  at  the  time  the  bill  is  being  made  up,  the  Finance  Committee, 
so  far  as  my  observation  and  experience  go,  have  never  had  any  trouble  of  any  amount. 
I  do  not  believe  if  we  have  quadrennial  sessions  that  the  Finance  Committee  will  have 
any  trouble  as  to  the  disposition  of  the  money,  the  control  of  which  will  be  in  their  hands. 

The  gentleman  from  Campbell  propounded  the  question  to  the  gentleman  from  Rich- 
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mond,  "What  would  you  do  with  this  money  if  you  had  a  surplus?"  Every  gentleman 
upon  this  floor  knows  that  the  State  of  Virginia  is  heavily  in  debt,  and  I  thought  when 
he  propounded  that  question  if  you  cannot  do  anything  else  with  it,  if  yon  cannot  squander 
it  or  dispose  of  it  in  any  other  way,  for  Heaven's  sake  pay  your  honest  debts. 

Now,  gentlemen  who  favor  biennial  sessions  have  said  very  little  as  to  the  saving.  I 
understood  the  gentleman  from  Northampton  to  admit  that  we  w^ould  save  probably 
twenty-five  thousand  dollars  in  four  years.  I  have  heard  another  gentleman  on  the  same 
side  of  this  question  say  that  it  would  save  nothing  but  the  mileage.  Take  the  estimate 
made  by  the  gentleman  from  Northampton,  or  even  the  estimate  of  the  gentleman  who 
says  we  will  not  save  anything  but  the  mileage,  which  is  about  three  thousand  dollars. 
Then  take  the  estimate  of  the  gentleman  from  Brunswick  (Mr.  Turnbull),  who,  I  believe, 
estimates  that  there  will  be  a  saving  probably  of  one  hundred  thousand  dollars  or  some- 
thing like  that.  There  you  have  the  two  extreme  views  of  the  amount  we  will  save.  Take 
those  two  positions,  the  extreme  views,  and  let  us  strike  a  happy  medium  and  see  how 
much  you  will  save  in  four  years.  It  will  give  us  a  nice  round  sum,  a  sum  not  inconsid- 
erable, considering  the  condition  of  Virginia  to-day  and  considering  the  necessities  that 
devolve  upon  Virginia  to-day. 

You  cannot  expect  to  save  it  all  in  one  place.  You  know  that  we  are  called  here  for 
the  express  purpose  of  cutting  down  expenses.  Every  gentleman  upon  this  floor  knows 
that.  He  knows  that  he  was  sent  here  for  that  express  purpose;  and  he  knows,  further- 
more, that  he  cannot  save  any  very  large  amount  at  any  particular  point.  But  by  saving 
these  little  amounts  and  putting  them  together,  we  will  have  saved  a  fair  amount — such 
an  amount  saved  to  Virginia  that  we  will  go  before  our  constituents  and  be  proud  that 
we  can  give  such  an  account  of  our  action  here. 

But  that  is  not  the  only  consideration  so  far  as  the  State  is  concerned.  It  is  not  only 
the  saving  to  the  State  in  the  way  of  mileage  and  in  the  way  of  lessening  expenses,  but  in 
these  additional  elections,  whether  you  elect  the  members  of  the  General  Assembly  when 
congressmen  are  elected  or  whether  you  elect  them  separately,  3''ou  have  to  have  your 
party  nominations,  both  the  Republican  and  the  Democratic  parties  as  well  as  other 
parties,  if  they  exist  in  Virginia. 

Those  party  nominations  require  primaries,  or  they  require  conventions  at  the  hands 
of  the  people,  and  the  loss  of  time  is  a  loss  of  money,  for  time  means  nothing  more  or  less 
than  so  much  money,  because  it  can  be  estim.ated  or  valued  in  that  way.  When  you  take 
the  people  away  from  their  business  to  go  to  these  primaries  and  these  elections,  you  are 
thereby  bringing  about  a  loss  of  time  which  could  be  very  easily  estimated  in  money,  and 
w^hich  in  the  long  run  would  amount  up  all  over  the  State  of  Virginia  to  a  very  consid- 
erable sum  to  the  people  of  this  State.  I  believe  in  that  respect  we  ought  to  save  if  w© 
possibly  can. 

Gentlemen  who  favor  biennial  sessions  have  contended  that  two  sessions  of  forty-five 
days  each  in  four  years  were  equal  to  one  session  of  ninety  days  in  four  years.  I  deny  m 
toto  that  proposition,  and  I  think  I  can  demonstrate  that  the  gentlemen  are  wrong.  I 
have  had  some  little  experience  in  organizing  one  branch  of  the  Legislature,  and  I  know, 
and  I  presume  most  of  the  gentlemen  upon  this  floor  know,  that  it  takes  somewhere  from 
a  week  to  ten  days  to  organize  a  Legislature  and  to  get  it  ready  for  active  work.  If  you 
have  two  sessions  instead  of  one  you  take  out  of  the  sessions  sixteen  days,  if  you  put  it 
at  eight  days  that  are  required  to  organize  a  session,  instead  of  eight  if  you  have  one  ses- 
sion. By  having  two  sessions  you  therefore  lose  the  work  of  the  Legislature  for  eight 
days  which  you  would  save  to  the  people  of  Virginia  if  you  had  only  one  session. 

But  there  is  another  point  in  connection  with  that  and  right  along  that  line.  We  all 
know  that  m.embers  have  to  be  broken  into  harness  just  like  you  break  a  colt  into  har- 
ness. It  takes  some  little  time  for  them  to  familiarize  themselves  with  the  rules  of  the 
body  and  to  become  acquainted  with  the  manner  in  which  legislation  is  carried  on.  If 
you  have  only  one  session  and  these  gentlemen  have  familiarized  themselves  with  the 
rules  and  have  become  acquainted  with  the  manner  in  which  legislation  is  conducted,  then 
they  go  and  work  right  straight  along  through  the  ninety  days'  session.  On  the  other 
hand,  if  you  have  two  sessions,  the  new  members  have  to  be  broken  into  harness  twice 
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insiead  of  once,  and  consequently  in  tliai  way  there  is  a  loss  to  the  State  of  the  services 
of  those  gentlemen  for  qtiite  a  number  of  days. 

Now.  there  is  another  stiggestion  which  has  occurred  to  me.  I  am  offering  these  not 
as  arguments,  but  merely  as  suggestions  for  the  consideration  of  the  body,  for  members 
to  think  over.  That  is  this:  I  warn  you  right  now  and  here  that,  with  a  session  of  forty- 
five  days,  taking  some  eight  days  to  organize  the  body  and  taking  a  great  many  days 
longer  for  the  members  to  become  familiar  with  the  working  of  the  body,  if  there  is  any 
legislation  affecting  materially  the  interests  of  corporations,  you  are  going  to  have  the 
biggest  difficulty  on  your  hands  that  you  ever  had  in  getting  that  legislation  through.  I 
know  that  would  be  a  great  calamity  to  the  gentleman  from  Petersburg,  because  he  says 
he  is  such  a  lover  of  the  dear  people. 

Now.  gentlemen,  I  have  occupied  a  sufficient  length  of  your  time.  I  suppose.  I  thank 
you  for  your  attention;  at  least,  I  thank  those  who  gave  me  their  attention.  I  believe 
this  is  the  first  occasion  when  I  have  taken  the  floor,  and  I  will  promise  not  to  trespass 
upon  your  patience  any  more  for  some  time  to  come.    I  thank  you.  (^Applause.) 

Mr.  Richmond:  :\Ir.  Chairman.  I  am  aware  of  the  fact  that  I  have  no  righr  to  address 
the  committee  again  under  the  rules  if  any  other  gentleman  wants  to  address  the  com- 
mittee at  this  time.  If  not,  I  beg  the  indulgence  of  the  Chair  and  of  the  Committee  for  a 
short  time. 

I  shall  not  reiterate  anything  I  have  stated  heretofore  in  the  discussion  of  the  ques- 
tion under  consideration,  but  I  desire  to  pay  my  respects  to  the  gentleman  from  Warren 
(:\Ir.  O'Flaherty)  for  a  few  moments.  On  yesterday  he  saw  proper  to  go  out  of  the  line  of 
legitimate  discussion,  as  I  thought,  and  to  attack  the  county  which  I  have  the  honor  to 
represent.    T\Tien  my  constituents  are  assailed  I  feel  that  I  am  personally  assaulted. 

The  gentleman  from  "V\"arren  compliments  me  quite  highly  when  he  says  I  am  genial 
and  of  such  a  suave  manner  that  I  could  make  him  believe  almost  anything.  I  thank  him 
for  having  thus  placed  me  in  so  favorable  a  light.  I  have  a  good  nature  and  I  cannot 
help  it, 

I  never  had  the  pleasure  of  knovring  the  gentleman  from  Warren  until  we  met  in  this 
body,  but  I  soon  fotmd,  Mr.  Chairman,  by  intercourse  v.uth  him  that  it  was  neeessarj'  for 
somebody  to  look  after  him.  (Laughter.)  Out  of  the  goodness  of  my  heart,  and  he  being 
seated  by  me.  I  determined  to  give  him  good  adAuce  and  to  endeavor  to  carry  him  along 
over  the  rough  places  that  confronted  us  in  the  consideration  of  the  subjects  before  us.  I 
thought  I  had  him  very  well  trained,  beca.use  he  confessed  here  that  he  had  no  opinion, 
and  I  have  found  that  he  has  but  very  little  opinion  in  general  and  none  in  particular. 
(Laughter.) 

I  was  getting  along  very  well  with  my  friend,  who.  by  the  way.  is  a  very  amiable 
little  Irishman,  until  the  gentleman  from  Frederick  began  sitting  up  vuth  him.  and  has 
done  so  for  the  last  fev\'  nights,  and  I  can  see  the  change  in  his  appearance  and  In  his  dis- 
position. He  has  not  been  so  kind,  and  he  did  not  keep  his  seat  by  me  so  regularly  as  he 
did  before.  ( Laughter. ) 

I  do  not  see  why  my  friend  savr  proper  to  select  the  county  of  Scott  and  ivy  to  create 
the  impression  that  she  has  her  hand  in  the  treasury,  and  that  I  was  loathe  to  take  It 
out.  There  are  twent^'-two  cotmties  in  this  State  in  that  condition,  over  which  none  of 
them  has  any  control.  I  shall  not  name  them,  because  I  do  not  care  about  doing  so.  The 
c-ounty  of  Warren,  as  I  am  informed — I  have  traveled  up  that  walley  only  by  rail — is  a 
beautiful  county,  rich  in  all  the  elements  of  the  soil,  with  fine  grasses,  "cattle  upon  a 
thousand  hills,"  cereals  blossoming  and  blooming  until  they  are  gathered  in  garners. 
When  it  can  produce  such  results  in  agriculture.  I  only  regret  that  it  does  not  produce 
greater  men.  (Laughter.) 

The  gentleman  said  he  reached  the  conclusion  that  he  had  arrived  at  because  the  dis- 
tinguished chairman  of  the  Legislative  Committee  had  acknowledged  that  there  could  be 
no  saving  or  would  be  none  by  the  adoption  of  the  report  of  the  Committee  establishing- 
quadrennial  sessions.  I  did  not  so  understand  the  gentleman  from  Fairfax.  I  understood 
him  to  contend  that  in  four  years  there  would  be  a  saving  of  at  least  seventy-five  thousand 
dollars,  and  the  gentleman  from  Brunswick  CMr,  Turnbull).  who  has  given  this  subject 
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as  much  attention  and  consideration  as  any  other  man,  declared  upon  this  floor  that  there 
would  be  a  saving  of  a  hundred  or  more  thousand  dollars. 

Mr.  O'Flaherty:  I  do  not  mind  the  levity;  I  enjoy  it;  but  I  do  not  like  to  be  mis- 
quoted.   Here  is  the  language  I  used: 

But  the  frank  statement  of  the  gentleman  from  Fairfax  that  there  would  be  no 
money  saved  by  having  quadrennial  sessions  of  the  Legislature,  as  far  as  the  elections 
are  concerned,  eliminated  one  of  the  factors  of  this  problem. 

That  is  what  I  said. 

Mr.  Richmond:  Be  minimis  non  curat  lex.  (Laughter.)  I  do  not  condescend  to 
notice  small  things.  I  take  them  all  together — elections,  sessions,  excitement,  frequency 
of  elections,  drav/ing  the  people  away  from  their  business  concerns — and  the  distinguished 
Chairman  of  the  Committee  says  it  would  save  seventy-five  thousand  dollars,  and  the  gen- 
tleman from  Brunswick  says  one  hundred  thousand  dollars. 

Mr.  O'Flaherty:    The  gentlemen  do  not  agree.  , 

Mr.  Richmond :    Neither  do  you  and  I  agree.  ■ 

Mr.  O'Flaherty:    But  we  are  on  different  sides. 

Mr.  Richmond:  I  have  explained  that;  I  know  that;  but  how  you  got  there  I  do  not 
know.    ( Laughter. ) 

The  gentleman  said: 

I  diLlike  to  disagree  with  my  distinguished  friend  and  my  deskmate  from  Scott  (Mr. 
Richmond.)  He  is  such  a  genial,  lovable  creature,  that  with  his  smile  and  his  suave 
manner  he  can  make  me  believe  almost  anything. 

I  have  adverted  to  that. 

I  can  see  very  well  why  the  gentleman  from  Scott  does  not  want  to  change  the 
status  quo.  I  can  see  how  he  wants  to  let  it  remain  that  way  and  not  have  a  Legislature 
for  a  hundred  years.    The  criminal  expenses  of  the  county  of  Scott  are  $3,035.93. 

Mr.  Chairman,  the  criminal  expenses  of  Scott  county  have  been  great,  and  yet  too 
great,  but  how  can  I  control  it?  How  can  the  county  of  Scott  control  it?  When  men  are 
Lent  upon  committing  crime,  crime  will  follow.  If  we  are  to  execute  the  law,  then  ex- 
penses necessarily  follow. 

In  1S9G  the  criminal  expenses  of  Scott  county — and  I  want  to  make  a  comparison 
between  the  little  county  of  Warren  and  the  great  big  county  of  Scott — were  $7,815.44. 
In  1899,  the  year  for  which  the  gentlem.an  went  to  the  Auditor  to  get  his  figures,  they 
were  $3,035.93,  showing  that  the  expenses  for  Scott  county  had  decreased  $4,779.51  in  the 
"brief  period  of  three  years.  The  gentleman  takes  issue  with  me  because  I  want  to  inau- 
gurate reforms  in  this  Convention  that  will  tend  still  further  to  decrease  the  expenses  of 
this  government  in  criminal  affairs  and  in  every  otherwise. 

Now  we  will  take  the  county  of  Warren  for  the  last  three  years.  In  1896  the  criminal 
expenses  of  Warren  were  $354.42.  In  1899  they  were  $489.47.  Instead  of  decreasing,  the 
criminal  expenses  in  Warren  have  been  increased,  but  in  Scott  county,  instead  of  increas- 
ing, they  have  been  decreasing  in  the  proportion  I  have  stated. 

Now,  what  is  it  that  makes  up  this  vast  sum  which  one  county  takes  from  the  treas- 
ury in  excess  of  what  it  puts  in?  I  will  admit  that  the  criminal  expenses  have  something 
to  do  with  it,  but,  gentlemen  of  the  Convention,  the  great  sum  is  that  appropriated  to  the 
schools.  I  waEt  to  say  to  the  gentleman  from  W^arren  that  when  you  come  to  compare  his 
county  with  mine — and  I  will  give  you  the  figures — he  will  find  that  the  school  popula- 
tion of  Scott  county  is  two  and  one-half  times  greater  than  that  of  the  county  of  Warren. 
The  sum  derived  by  Scott  county  for  school  purposes  from  the  State  in  1899  was  $13,744.02. 
The  sum  drawn  by  the  county  of  Warren  was  $5,556.80.  The  school  population  of  Scott 
county  is  two  and  one-half  times  greater  than  that  of  Warren  county.  We  have  more 
children. 

We  believe,  Mr.  Chairman,  in  supporting  and  in  acting  in  keeping  with  the  Scriptural 
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command  to  •'multiply  and  replenish  the  earth,"  that  great  men  may  grow  in  our  State. 
The  gentleman  from  Warren  cannot  say  so  much.  If  he  had  not  made  this  assault  upon 
me,  and  as  he  cannot  get  married  at  home,  I  had  intended  to  take  him  out  to  Scott  county 
and  introduce  him  to  our  hlooming  young  ladies  in  that  section  of  the  county.  Perhaps 
there  would  be  better  results.  (Laughter.) 

Now,  I  say  that  the  gentleman  from  AVarren  cannot  successfully  throw  these  figtires 
at  me  when  you  take  the  school  population  and  compare  the  county  of  Warren  with  the 
county  of  Scott. 

Mr.  Chairman,  I  am  not  going  to  trespass  upon  the  attention  of  the  Committee,  btit 
my  friend  reminds  me  of  a  little  incident  that  occurred  in  my  section  of  the  State,  but 
not  in  my  county.  There  was  a  rich  old  gentleman  Avho  departed  this  life.  But  a  short 
lime  prior  thereto  he  made  his  will.  He  divided  his  real  estate  amongst  his  children  in 
such  proportions  as  to  meet  the  equity  of  the  case  as  he  thought.  He  had  one  son  who 
thought  he  was  peculiarly  a  favorite  of  his  father.  He  was  a  Presbyterian  minister. 
Upon  this  son.  who  imagined  that  he  was  the  favorite  of  his  father,  the  father  h^d  spent 
a  great  deal  of  money  to  give  him  an  education.  He  had  had  him  graduated  at  three 
schools,  regular  colleges,  as  well  as  at  a  theological  seminary. 

The  family  were  called  together  by  this  son  for  the  purpose  of  reading  and  opening 
the  will.  When  they  had  all  assembled  he  took  occasion  to  exhort  them  and  give  them 
good  advice.  He  talked  of  the  sainted  father  who  had  left,  and  he  said  he  wanted  noth- 
ing done  by  any  member  of  the  family  to  mar  the  respect  and  the  reverence  they  had  for 
their  common  parent.  In  order  to  solemnize  the  occasion  he  asked  them  to  join  with  him 
in  prayer.  So  they  joined,  and  he  prayed  long  and  talked  of  the  goodness  of  his  father, 
and  that  he  wanted  nothing  done  by  any  member  of  the  family  that  would  mar  that 
solemn  occasion,  and  particularly  was  he  desirous  that  when  the  will  was  opened  and  its 
contents  made  known,  no  one  should  dissent. 

The  prayer  was  over.  The  will  was  opened  and  its  draughtsman  read  it.  The  testator 
gave  to  one  child  about  four  hundred  and  fifty  acres  of  fine  bottom  land;  to  another  child 
about  the  like  amount,  and  so  on  through  the  list  until  he  reached  the  son  whom  he  had 
educated  and  for  whom  he  had  done  so  much.  He  recited  that  fact,  and  then  he  con- 
cluded by  giving  him  a  blacksmith's  shop  and  a  hundred  acres  of  land.  With  that  the 
preacher,  who  had  carried  on  the  meeting,  sprang  to  his  feet  and  said:  "T  have  two 
thousand  dollars  in  money  in  my  pocket,  and  I  will  spend  the  last  cent  of  it  before  this 
will  shall  stand."    The  draughtsman  said.  "Dumb  such  a  prayer-meeting." 

When  my  friend  talked  so  good  and  eloquently  and  nicely  about  my  nature  and  my 
disposition,  my  geniality  and  suavity  of  manner,  and  then  jumped  up  at  once  and  made 
this  attack  on  me  and  my  county  and  my  people,  I  could  not  but  recall  the  incident  which 
I  have  related,  and  I  was  forced  to  exclaim,  but  in  tones  inaudible,  "Dumb  such  an  Irish- 
man." 

Mr.  Boaz:  :Mr.  Chairman,  I  rise  simply  to  answer  the  implied  censure  on  the  Legis- 
lature coming  from  the  gentleman  from  Richmond  (Mr.  Newton).  He  has  referred  to 
what  is  known  as  the  Wharton  law  as  if  it  were  a  monstrous  piece  of  legislation,  and 
from  the  remarks  coupled  with  it  he  has  left  the  impression  that  it  was  hastily  and  incon- 
siderately passed.  I  have  taken  the  trouble  to  look  at  the  Journal,  and  I  have  the  facts 
in  regard  to  its  passage.  I  will  first  state  what  the  law  is.  It  is  entitled  "An  act  to  pre- 
vent fire  insurance  companies,  associations  or  partnerships  doing  business  in  this  State, 
or  the  agents  of  said  companies,  associations  or  partnerships,  from  entering  into  combina- 
tions to  make  or  control  rates  for  fire  insurance  on  property  in  this  State,  and  providing 
a  punishment  for  violation  of  this  act." 

It  was  understood  by  the  members  of  the  General  Assembly  that  it  was  intended  to 
prohibit  the  formation  of  a  fire  insurance  trust.  It  was  passed  in  order  to  prohibit  com- 
panies from  combining  to  fix  rates.  We  did  not  consider  it  such  a  monstrous  act.  We 
thought  it  was  a  most  beneficial  act. 

Xow  in  regard  to  the  method  of  its  passage.  I  will  simply  read  a  memorandum 
which  I  have  made  from  the  Journal.  This  bill  was  introduced  in  the  House  on  December 
36 — Const.  L'.'ebs. 
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7,  1897,  and  it  was  referred  to  the  Committee  on  Propositions  and  Grievances.  It  was: 
reported  back  to  the  House  on  December  10th.  It  was  then  taken  up  and  its  consideration 
was  postponed  to  January  5,  1898,  and  it  was  made  the  special  order  on  that  day.  On 
January  5th  it  was  discussed  and  then  recommitted  to  the  same  committee.  That  com- 
mittee held  it  until  January  13th,  when  it  was  reported  to  the  House,  and  on  January 
30th  it  was  made  the  special  order,  was  read  a  second  time,  amended,  and  ordered  to  be 
engrossed.  On  February  1st  it  passed  the  House  and  went  to  the  Senate,  and  the  Journal 
shows  that  it  passed  the  Senate  February  28th  and  was  approved  by  the  Governor  March 
1st.  It  took  a  whole  session  to  pass  that  act.  It  was  not  the  result  of  inconsiderate  or 
hasty  legislation.   It  was  amply  and  fully  discussed  in  the  House  and  also  in  the  Senate. 

Mr.  Robertson:    It  took  nearly  ninety  days  to  pass  that  one  act. 

Mr.  Boaz:    Yes,  sir.    It  shows  there  was  nothing  hasty  about  it. 

Mr.  Newton:  If  the  gentleman  will  allow  me,  under  those  circumstances,  I  would 
reply  that  after  long  consideration  the  greater  the  iniquity.  I  will  ask  the  gentleman  from 
Roanoke  (Mr.  Robertson),  who  has  just  read  over  that  act,  if  he  ever  saw  a  more  in- 
iquitous piece  of  legislation  in  his  life? 

Mr.  Robertson:  I  would  not  like  to  answer  the  question  offhand,  but  it  is  amongst 
the  most  iniquitous,  because  it  prevents  us  from  getting  cheap  rates. 

Mr.  Boaz:  During  all  the  time  that  the  bill  was  before  the  committee,  representa- 
tives of  insurance  companies  had  full  opportunity  to  appear,  and  they  presented  all  the 
arguments  against  the  bill  that  could  possibly  be  brought  forward.  Notwithstanding  that 
the  General  Assembly  was  convinced  that  it  was  a  proper  bill. 

Mr.  Robertson:    It  was  passed  by  one  majority. 

Mr.  Boaz:    I  do  not  know  what  the  majority  was. 

Mr.  Newton:  1  will  say  to  the  gentleman  that  if,  with  all  that  consideration  of  a  bill 
of  that  character,  it  being  referred  and  recommitted  and  all  that  sort  of  thing,  the  Legis- 
lature turned  out  such  legislation  at  the  end  of  ninety  days,  I  am  in  favor  of  voting  for  a 
meeting  of  the  Legislature  only  once  in  eight  years,  for  that  legislation  has  produced  just 
this  condition  of  affairs  in  our  State.  It  was  aimed  at  what  was  known  as  the  South- 
eastern Tariff  Association,  which  included  many  States  in  the  South  and  afterwards  incor- 
porated the  various  insurance  agencies  in  this  city.  I  fought  against  the  introduction  of 
that  tariff  into  this  State;  I  opposed  it  from  the  beginning;  but  I  will  say  in  its  defense 
that  it  was  the  wisest  machinery  that  v/as  ever  introduced  into  an  industrial  community. 

It  proceeded  to  rate  insurance  along  the  line  of  statistics  furnished  by  the  subject 
itself,  just  as  life  insurance  does  to-day,  and  the  result  of  the  incoming  of  that  South- 
eastern Tariff  Association  into  this  State  was  the  rate,  which  had  been  seventy-five  cents 
on  dwelling  property  in  cities  and  counties,  was  reduced  in  the  city  of  Richmond  to 
fifteen  cents. 

Now,  further,  there  is  not  a  lawyer,  I  am  satisfied,  in  this  Convention  who  will  read 
that  act  closely — and  it  was  passed  by  a  majority  of  only  one;  the  gentleman  from  Appo- 
mattox (Mr.  Flood)  knows  that  well  and  opposed  it — who  will  not  say  that  the  effect  of 
it  is  this:  It  is  a  penal  offense  for  me  to  confer  with  any  insurance  agent  in  the  city  of 
Richmond  on  the  subject  of  insurance.  We  may  have  a  joint  risk  on  a  house,  and  I  may 
pass  there  and  see  that  certain  improvements  are  going  on,  or  that  certain  care  has  not 
been  taken  of  the  premises,  which  adds  to  the  hazard,  and  I  join  with  my  friend  in  say- 
ing "this  risk  ought  to  bear  a  greater  rate  for  a  certain  length  of  time  until  the  hazard  is 
removed.  That  is  a  penal  offense  which  I  have  committed,  and  any  officer  of  the  law  who 
overhears  our  conversation  can  have  me  arrested  on  the  spot. 

What  is  the  result?  I  not  only  run  the  risk  of  a  fine  of  from  $500  to  $1,000  and  con- 
finement in  the  penitentiary  for  twelve  months,  but  if  I  attempt  to  contest  the  validity  of 
that  law  in  any  of  our  courts,  the  Auditor  of  Public  Accounts  has  a  right  to  wipe  my 
company  from  the  list  of  companies  doing  business  in  this  State  and  forbid  it  from  trans- 
acting business  here  for  three  years.  What  is  the  result  of  that?  What  would  be  the 
penalty  attached  to  it?  It  would  be  the  writing  off  of  that  company's  books  all  the  busi- 
ness that  it  held  in  the  State  of  Virginia. 
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I  ask  you  if  that  is  not  too  great  a  penalty  for  any  company  to  pay  for  resisting  sucli 
an  iniquitous  law?  The  gentleman,  instead  of  extenuating  the  case,  it  seems  to  me,  has- 
added  to  the  blunder.  That  the  Legislature  of  Virginia  shotild  have  considered  for  ninety 
days  such  a  bill  and  then  passed  it  is  bej'ond  human  credence. 

Mr.  O'Flaherty:  ]\Ir.  Chairman,  itist  one  word  to  the  Committee  and  I  will  not  tres- 
pass further.  I  should  not  have  said  anything  in  response  to  my  friend  from  Scott  (Mr.. 
Richmond)  if  he  had  not  used  one  word  which  persons  reading  the  cold  print  of  these- 
debates  may  misconstrue,  but  which  I  understand  thoroughly,  because  there  is  no  better- 
friend  and  none  for  whom  I  have  greater  I'espect  than  the  gentleman  from  Scott. 

He  says  that  in  what  I  said  yesterday  I  made  an  assault  upon  the  good  people  of  Scott 
county,  and  he  asks  why  I  singled  otit  that  particular  county.  I  hold  in  my  hands — I  knew 
these  facts  at  the  time — a  list  of  the  counties  Avhich  receive  from  the  Commonwealth  of 
Virginia  more  money  than  they  pay  in.  But  the  distinguished  gentleman  from  Scott  was 
the  only  one  who  had  the  temerity,  except  the  distinguished  gentleman  from  Brunswick,, 
as  I  recall,  to  rise  on  this  floor  and  say  that  the  legislatures  of  Virginia  were  spending*  the 
people's  money,  his  cotmty's  money,  when  he  represents  a  county  that  does  not  pay  sa 
much  into  the  treasury  as  it  takes  out. 

IMr.  Withers:  ]\Ir.  Chairman,  I  beg  the  indulgence  of  the  Committee  in  order  to  call 
attention  to  tAvo  phases  of  this  discussion  of  which  I  think  we  are  about  to  lose  sight. 
One  of  those  phases  relates  to  the  very  important  ciuestion  of  the  economy  of  quadrennial- 
sessions.  In  the  very  few  remarks  which  I  submitted  Saturday  last  I  had  no  reference  to- 
the  economy  of  this  proposition,  because  I  realize  very  v/ell  that  I  am  regarded  some- 
what as  an  extreme  economist,  possibly,  though  I  think  that,  while  the  making  of 
apothegms  has  been  indulged  in,  no  wiser  apothegm  could  be  made  than  that  extrava- 
gance in  the  administration  of  any  government  encourages  inefficiency  far  more  than  strict 
economy  in  the  administration  of  the  same  government  Avould. 

There  have  been  some  most  astonishing  statements  made  on  this  floor,  not  that  they 
were  intentionally  made,  but  they  were  none  the  less  astonishing  from  the  fact  that  I 
think  they  can  be  shown  to  be  incorrect;  certainly  in  one  phase,  at  least. 

Now.  so  far  as  concerns  what  we  are  going  to  save  if  we  have  quadrennial  sessions  or 
if  we  retain  the  biennial  session  of  the  Legislature,  the  talk  about  the  wisdom  or  the 
unwisdom  of  legislative  acts  is  totally  and  utterly  irrelevant.  Whether  we  will  save  or 
not  save  is  dependent  upon  the  question  whether  the  actual  cost  of  a  quadrennial  session 
is  less  than  the  actual  cost  of  a  biennial  session,  and  that  is  all. 

When  it  comes  to  knowing  what  a  Legislature  is  going  to  cost,  the  cost  of  a  legisla- 
tive session  can  only  be  ascertained  by  the  wisdom  of  that  Legislature.  A  biennial  Legis- 
lature may  be  as  wise  or  as  unwise  as  a  quadrennial  Legislature,  but  an  unvvise  biennial 
Legislature  has  the  opportunity  to  do  twice  as  much  damage  as  a  quadrennial  Legisla- 
ture, while  I  do  not  think  the  same  ratio  or  proportion  as  to  the  opportunity  for  doing 
.good  would  hold. 

I  think  I  can  show,  from  what  I  have  been  able  to  prepare  while  sitting  at  my  desk 
during  this  discussion,  to  which  I  listened  notwithstanding  I  was  engaged  upon  that 
work,  that  the  cpporttmity  for  doing  unwise  things  was  most  splendidly  taken  advan- 
tage of  by  the  Legislature  of  1S99-1900.  which  has  been  glorified  on  this  floor. 

The  only  way  to  learn  the  cost  of  a  legislative  session  is  to  ascertain  the  per  diem 
and  the  mileage  of  the  members  and  of  the  officers,  and  the  cost  of  the  printing  and 
other  incidental  expenses  necessary  thereto.  So  far  as  concerns  the  statement  that  we 
are  going  to  have  numberless  extra  sessions,  that  is  a  mere  presumption  in  the  minds 
of  the  opponents  of  quadrennial  sessions.  The  same  presumption  existed  when  the 
change  was  made  from  the  annual  to  the  biennial  session.  In  the  twenty  years  of  that 
change  there  have  been  three  legislatures  called  in  extra  session,  and  one  of  those  case?? 
was  due  to  the  fact  that  a  Constitutional  Convention  had  to  be  provided  for.  With  th:> 
provisions  in  the  proposed  ordinance  reported  by  the  Legislative  Committee  there  will 
be  much  less  excuse  for  extra  sessions  of  the  Legislature  under  the  quadrennial  plan,  if 
the  rest  of  the  report  of  the  Legislative  Committee  is  adopted,  than  there  ever  was  or 
possibly  could  have  been  with  biennial  sessions  when  the  Legislature  was  burdened 
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with  private  relief  bills  and  with  all  sorts  of  measures  in  which  individuals  were  in- 
terested, and  when  general  legislation,  including  the  appropriation  bills,  was  necessarih* 
thrown  to  one  side  and  did  not  have  the  mature  consideration  which  it  deserved. 

That  quadrennial  sessions  will  force  extra  sessions  of  the  Legislature  is  a  presump- 
tion not  based  upon  reason  or  upon  fact,  because  if  we  do  away  with  such  things  as 
forever  and  eternally  changing  the  corporations  of  town  and  cities,  incorporating  great 
corporations  under  special  acts  of  the  Legislature,  if  we  do  away  with  private  relief 
bills  and  many  other  bills  that  ought  never  to  have  come  before  the  Legislature,  the 
reason  for  calling  our  Legislature  in  extra  session  will  be  minimized  to  the  very  least 
point,  and  general  legislation  takes  up  so  little  of  the  time  of  any  legislative  session  of 
which  I  have  been  an  attendant,  or  any  General  Assembly  or  legislative  body  of  which 
1  have  been  a  member,  that  a  four  years'  session  can  accomplish,  under  the  new  plan, 
infinitely  more  of  general,  wise  legislation  than  could  possibly  be  accomplished  under 
the  old  plan,  when  private  bills  and  charters,  and  so  forth,  v/ere  pouring  in  forever  upon 
us,  and  the  time  of  members  was  taken  up  largely  in  trying  to  get  away  from  men 
whom  they  could  not  avoid,  who  were  besieging  them  and  lobbying  them  to  try  to  get 
through  measures  for  their  benefit,  instead  of  being  taken  up  with  the  mature  consid- 
eration of  matters  that  pertained  to  the  people  at  large. 

We  have  to  eliminate  from  the  question  as  to  what  we  will  save  by  quadrennial 
sessions  the  supposition  of  gentlemen  that  such  sessions  will  necessitate  more  special 
or  extra  sessions  than  biennial  sessions  have  necessitated.  It  is  utterly  impossible  for 
anybody  to  make  a  hypothesis  of  that  sort  except  upon  facts  that  do  not  exist.  He  is 
answered  by  the  history  of  the  past.  In  the  last  twenty  years,  according  to  my  best 
information  and  recollection,  we  have  had  but  three  legislatures  called  in  extra  session, 
and  one  of  them,  at  least,  was  due  to  the  fact  that  it  had  to  provide  for  a  Constitutional 
Convention.  If  we  take  from  the  Legislature  the  consideration  of  such  matters  as  in- 
corporating private  joint  stock  companies,  if  we  take  from  the  Legislature  the  con- 
-sideration  of  such  matters  as  giving  relief  to  the  sureties  of  defaulting  county  treasurers, 
and  if  we  take  from  the  Legislature  all  sorts  of  private  relief  bills,  for  instance,  such  as 
measures  allowing  a  man  to  practice  law  who  cannot  pass  the  examination,  to  be  a 
pharmacist,  to  be  put  upon  the  pension  roll  when  he  does  not  come  under  the  general 
law — if  we  take  those  matters  from  the  consideration  of  the  Legislature  vv^e  will  more 
than  divide  by  four  the  burdens  put  upon  the  members  of  the  Legislature  v/hen  they 
come  here  to  consider  the  affairs  of  this  State  and  the  general  laws  governing  its 
citizens. 

It  therefore  reduces  itself  to  this  question:  What  are  the  actual  costs  of  a  session, 
as  they  pertain  to  mileage,  to  per  diem,  and  to  the  cost  of  printing  and  such  other  costs 
as  are  incidental  to  a  session  of  the  Legislature?  That  is  the  only  sound  basis  upon 
which  you  can  ascertain  what  the  saving  will  be.  If  you  say  that  the  Legislature  of 
1899-1900  saved  $5,000  by  the  passage  of  one  act,  I  can  answer  that  it  lost  $10,000  by  the 
passage  of  another  and  an  improper  act,  and  if  you  say  that  the  Legislature  of  1899-1900 
saved  so  much  by  requiring  certain  officials  to  do  thus  and  so,  I  can  say  that  it  lost  so 
much  by  adding  to  the  burdens  of  the  people  by  allowing  counties  and  cities  to  increase 
the  salaries  of  their  respective  officials. 

So  all  that  sort  of  argument  is  absolutely  unsound,  and  there  are  only  two  thing;? 
that  will  settle  the  question  whether  there  is  economy  or  extravagance  in  having 
quadrennial  instead  of  biennial  sessions  of  the  Legislature.  What  is  the  actual  cost  of  a 
session  of  the  Legislature,  and  what  is  the  actual  cost  of  electing  the  members  thereof  ? 

Now,  beginning  with  1895-6,  we  had  some  economical  moves.  In  those  days  they 
were  strenuously  opposed,  critically  criticised,  and  sneered  at.  I  am  indeed  glad  to  hear 
them  so  highly  eulogized  upon  the  floor  of  the  Convention  and  offered  in  defense  of 
opposition  to  so  many  measures  that  commend  themselves  to  me.  Beginning  with  that 
year  the  cost  of  legislative  sessions  was  $99,407.88,  of  which  $22,272.39  was  the  cost  of 
printing.  The  Legislature  of  1897-8  cost  this  State  $94,265.43,  of  which  $22,063.62  was 
the  cost  of  printing.   The  last  Legislature,  as  has  already  been  stated  on  the  floor  of  this 
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Conveniion,  cost  the  State  of  Virginia  $100, 52C  IC,  ci  ^vhich  $24,554.50  was  the  cost  of 
the  legislative  printing. 

It  will  not  do  to  say  that  the  enormous  increased  cost  of  printing  in  a  legislative 
year  is  not  due  to  the  Legislature,  because  if  you  will  examine  the  public  printer's  report 
for  1S99  yoti  will  see  there  charged  up  against  the  Assembly  an  item  of  printing  of 
?2,877,  showing  that  the  General  Assembly  increased  the  cost  of  printing  actually  about 
?21,000.  So.  incltiding  printing,  including  mileage  and  per  diem  a  session  of  the  Legis- 
lature of  ninet}'  days  in  the  State  of  A^irginia  ecsts  the  State  of  Virginia  between  $95,000 
and  $100,000.  If  you  abolish  one  session  out  of  every  four  years  you  will  save  identically 
that  amount,  unless  yoti  split  it  in  half  by  having  two  sessions  of  forty-five  days  each, 
as  the  opponents  of  this  move  have  done  in  order  to  meet  certain  objections,  and  if  you  do 
yoti  will  find  out  that  the  capacity  to  block  all  soits  of  legislation  will  be  fully  taken 
advantage  of.  Especially  is  that  true  if.  in  that  same  condition  of  affairs,  with  a  forty- 
five  daj^s"  session  every  two  years,  the  election  of  all  sorts  of  officers  of  this  Commonwealth 
is  left  to  the  Legislature  as  now.  VvHien  such  is  the  case,  and  many  officers  are  elected^  at 
the  same  time,  nearly  half  of  the  legislative  session  is  taken  up  in  disposing  of  those  elec- 
tions and  no  legislation  is  done. 

Now  let  us  get  to  the  question  of  elections.  I  contend  that  quadrennial  sessions  of  the 
Legislature  will  dispose  of  at  least  one.  if  not  tv^o.  State  elections.  The  members  of  this 
Committee  have  it  in  their  power  and  wisdom  to  decide  which  it  shall  be.  Under  the  plan 
proposed  by  the  Legislative  Committee  the  entire  membership  of  the  General  Assembly, 
House  and  Senate,  will  be  elected,  as  I  take  it.  with  the  Governor.  Then  let  us  assume 
that  the  Constitution  is  in  effect.  The  next  gubernatorial  election  will  occur  in  Novem- 
ber. There  will  be  elected  one  hundred  members  of  the  House  and  forty  members  of  the 
Senate  for  a  term  of  four  3-ears,  and  with  them  will  be  elected  all  county  and  district 
officers. 

I  believe  there  is  no  reasonable  doiitt  that  tliis  Convention  is  going  to  abolish  the 
election  of  officers  of  that  sort  for  different  terms  in  the  spring  of  the  year.  In  1902  there 
will  be  the  election  of  congressmen.  In  1903,  when  would  nov/  elect  our  off  senators 
and  the  full  House  of  Delegates,  there  Vvill  te  no  election,  and  in  1904  there  will  be  the 
election  of  the  President  of  the  United  States. 

The  actual  costs  of  an  election  in  this  State  are  enormous.  Just  before  the  session 
of  this  Convention  I  took  the  Auditor's  report  for  the  last  3'ear,  and  I  ascertained  exactly 
to  the  cent  what  they  were.  I  challenge  anybody  to  sliovv^  that  v\'e  can  help  saving  the  full 
amount  I  am  going  to  indicate  we  can  save  by  the  adoption  of  ouadrennial  sessions. 
Eighty-eight  counties  reported  to  the  Auditor.  They  report  election  expenses  from  July 
1,  1899,  to  July  1.  1900,  of  $29,9G9.5G. 

Twenty-nine  tliotisand  nine  hundred  and  sixty-nine  dollars  and  fifty-six  cents.  Thir- 
teen cities  of  the  Commonwealth  reported  election  costs  for  the  same  period.  They  were 
$G,G12.35,  making  a  total  for  eighty-eight  counties  and  thirteen  cities  of  $3G,5S2.91.  The 
missing  counties  were  fairly  average  counties,  drifting  from  Campbell  and  Henry  to 
Mathews  and  Shenandoah. 

The  average  per  county  of  the  cost  of  holding  elections  from  July  1.  1899.  to  July  1, 
1900,  was  $340  per  county.  The  average  cost  per  city  was  $510  for  holding  the  same  elec- 
tions from  July  1.  1S99,  to  July  1,  1900,  and  in  the  five  missing  cities  Portsmouth.  Peters- 
burg, and  Norfolk  were  included. 

Therefore,  taking  the  general  average  of  $340  per  county  and  $510  per  city,  and  adding 
to  the  actual  returns  made  by  eighty-eight  counties  and  thirteen  cities  in  the  Auditor's 
report,  you  will  find  that  the  total  election  expenses  of  Virginia  for  the  year  beginning 
with  July  1.  1899.  and  ending  July  1.  1900,  were  $43,212.91. 

Novs".  in  that  period  of  time  two  elections  were  held.  A  half  of  these  costs,  therefore, 
were  caused  by  the  fact  that  off-senators  and  the  full  membership  of  the  House  of  Dele- 
gates had  to  be  elected. 

Under  the  plan  that  I  am  satisfied  will  be  adopted  by  this  Convention,  the  terms  of 
county  and  district  offi.cers  will  be  made  so  that  they  may  be  elected  each  term  with  the 
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members  of  the  Senate  and  the  House  of  Delegates,  and  at  that  rate  not  only  will  we  save 
the  actual  cost  of  the  session  of  the  Legislature,  but  an  actual  saving  will  be  made  of  one 
total  State  election,  even  if  we  should  not  elect  a  Governor  and  the  members  of  the  Senate 
and  House  at  the  sam.e  time  when  members  of  Congress  are  elected. 

Should  you  do  that  there  would  be  an  election  only  every  other  year  in  the  State  of 
Virginia.  So  that  even  if  our  old  system  of  the  spring  election  were  to  be  continued  under 
the  system  as  it  now  exists,  there  would  be  not  only  the  saving  of  the  cost  necessarily 
incident  to  a  session  of  the  legislative  body,  but  the  cost  of  an  election  held  in  order  to 
elect  twenty  senators  and  one  hundred  members  of  the  House  of  Delegates,  which  in  1899 
cost  the  people  of  this  State  $21, GOO. 

Now,  gentlemen  may  say  that  that  does  not  amount  to  anything,  and  the  answer  gen- 
erally offered  to  any  proposed  scheme  whereby  expenses  may  be  reduced  is,  "Why,  you  do 
not  save  anything  there."  But  the  actual  expenses  under  the  system  as  it  now  exists  of 
the  election  of  half  of  the  Senate  and  all  of  the  House  every  two  years  and  of  holding  a 
session  of  this  body  are  approximately  $125,000. 

Now,  gentlemen  may  juggle  with  figures,  and  I  do  not  mean  that  in  an  offensive  sense, 
because  a  juggler  is  generally  a  master  of  his  trade  and  he  does  nothing  dishonesr ;  but 
no  member  of  this  body  can  get  away  from  the  fact  v/hen  he  examines  the  returns  of  the 
Auditor  of  Public  Accounts  that  a  session  of  the  Legislature  of  Virginia  costs  the  people 
$100,000,  and  that  an  election  of  half  of  the  Senate  and  all  of  the  House  of  Delegates  costs 
them  $21,600. 

If  you  adopted  the  plan  that  I  think  the  gentleman  from  Appomattox  had  in  mind,  of 
electing  the  members  of  the  Senate  and  the  House  of  Delegates  and  county  and  State 
officers  at  the  same  time  with  members  of  the  National  House  of  Representatives,  you 
would  save  the  State  of  Virginia  about  $43,000  every  other  year.  That  is  absolutely  con- 
clusive if  they  have  made  the  proper  i-eturns  from  the  counties  and  cities  of  the  State. 

Mr.  Chairman,  I  have  talten  up  more  time  in  bringing  out  those  two  points  than  I 
intended  doing.  I  wish  now  to  say  something  about  what  the  Legislature  can  do  that  is 
unwise,  and  I  shall  be  exceedingly  brief  on  that  point. 

The  Legislature  of  1899-1900  has  been  glorified  on  the  floor  of  this  Convention,  and 
has  been  held  up  as  an  a.bsolute  necessity  without  which  all  sorts  of  ill  and  evil  would 
have  occurred.  Unfortunately  for  myself  (because  I  do  not  like  to  criticise  a  body  of 
which  I  was  not  a  member),  exactly  one  session  prior  to  that  I  ceased  to  be  a  member  of 
the  General  Assembly  of  Virginia;  but  I  meet  the  advocates  of  frequent  legislative  ses- 
sions on  their  ov/n  ground.  Within  the  short  space  of  time  that  I  have  had  during  the 
debate  on  this  Question  I  have  found  that  the  Legislature  of  1899-1900  did  these  things: 

It  increased  the  salary  of  the  Newport  News  circuit  judge,  on  page  228,  $1,000.  It 
increased  the  salary  of  the  Elizabeth  county  circuit  judge,  on  page  518,  $300.  It  increased 
the  salary  of  the  Elizabeth  county  Circuit  Court  clerk,  on  page  518,  $150.  It  allowed  the 
Board  of  Supervisors  of  Russell  county,  on  page  723,  to  increase  the  allowance  of  the  Com- 
monwealth's attorney  from  $210  to  $600  per  annum. 

The  Legislature  in  the  session  of  1899-1900  increased  the  salary  of  the  Norfolk  law 
and  chancery  judge  by  $500.  They  increased  the  salary  of  the  Norfolk  city  corporation 
judge,  page  405,  by  $1,000,  with  permission  to  increase  it  $500  more.  They  increased  the 
.salary  of  the  Newport  News  corporation  judge,  page  525,  $500.  They  increased  the  salary 
of  the  Commonwealth's  attorney  of  Wise  county  from  $225  to  $500,  on  page  588.  They 
increased  the  salary  of  the  Norfolk  county  Circuit  Court  clerk,  page  447,  so  that  it  should 
not  exceed  $1,000  a  year.  They  increased  the  salary  of  the  Buchanan  county  judges,  page 
490,  by  an  amount  that  I  did  not  have  time  to  ascertain.  In  addition  to  that  they  in- 
creased the  pay  of  county  supervisors  by  two  acts,  on  pages  407  and  991. 

In  conclusion,  Mr.  Chairman,  I  am  not  arraigning  the  Legislature;  but  the  gentleman 
from  Winchester  made  the  test  of  his  argument  as  to  the  usefulness  of  the  Legislature  of 
1899-1900,  and  in  reply  to  his  citation  of  wise  acts  passed  I  have  simply  shown  that  the 
Legislature  had  likewise  the  capacity  for  unwisdom. 

Mr.  Flood:    I  should  like  to  ask  the  gentleman  if  he  thinks  the  Legislature  of  1899- 
1900  did  anything  as  bad  as  passing  the  Wharton  insurance  bill? 
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Mr.  Withers;    I  will  say  to  the  gentleman  that  I  voted  for  the  Wharton  insurance 

bill,  and  I  have  nothing  to  say  

Mr.  Flood:    So  I  remember. 

Mr.  Withers:  I  assume  the  responsibility.  The  gentlemen  who  voted  against  it,  I 
think,  bore  their  moment  of  triumph.  The  wisdom  or  unwisdom  of  the  Wharton  bill  may 
or  may  not  be  an  argument  for  biennial  sessions.  At  any  rate,  my  recollection  is  that 
there  have  been  two  sessions  of  the  Legislature  since  then,  and  it  has  not  been  repealed. 
So,  if  it  is  an  unwise  law,  frequent  legislatures  do  not  repeal  unwise  laws.  On  the  con- 
trary, a  good  law.  such  as  the  Commonwealth's  attorney  bill  of  1895-96,  has  been  amended 
and  reamended  by  the  freotient  legislattires  that  have  since  intervened,  tmtil  its  patron 
would  not  know  its  shape  and  form  and  figure. 

Now,  I  unconsciously  got  into  a  speech.  I  simply  meant  to  illustrate  two  points.  I 
submit,  in  conclusion,  Mr  Chairman,  that  in  order  to  get  at  the  cost  of  a  thing,  we  must 
get  at  what  it  costs  the  Legislature  to  sit  here,  what  it  costs  to  bring  it  here,  and  leave 
out  the  question  of  v  ise  or  unwise  legislation,  because  a  quadrennial  session  of  the  Legis- 
lature may  be,  and  very  probably  will  be,  as  unwise  as  a  biennial  session.  But  the  cost, 
if  yoti  are  calculating  on  that,  is  what  it  costs  to  elect  and  get  them  here,  and  what  it 
costs  to  keep  them  here  and  get  them  back  again.  Lastly,  the  only  Legislature  which  has 
been  held  up  here  as  a  model  was  as  capable,  and  no  more  so,  than  those  that  preceded  it. 
It  was  as  capable  of  bad  and  unwise  as  it  was  capable  of  good  and  wise  legislation.  (Ap- 
plause.) 

At  the  conclusion  of  the  speech  of  Mr.  Withers,  the  Committee  rose  and  the  President 
resumed  the  chair. 

On  motion  of  Mr.  Newton,  the  Convention  adjotirned  until  to-morrow,  Wednesday, 
September  25,  ISOl,  at  12-o'clock  meridian. 


WEDNESDAY,  September  25,  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rabbi  E.  N.  Calisch,  of  Richmond. 

On  motion  of  Mr.  R.  Walton  Moore,  the  Convention  resolved  itself  into  a  Committee 
of  the  Whole  upon  the  further  consideration  of  the  report  of  the  Committee  on  the  Legis- 
lative Department.    Mr.  Walker  in  the  chair. 

Mr.  Hancock:  Mr.  Chairman  and  gentlemen  of  the  Committee,  it  is  with  mtich  re- 
luctance that  I  enter  upon  the  discussion  of  this  subject  after  so  much  has  been  said  and 
after  it  has  been  so  elaborately  presented  to  the  Convention  in  so  many  different  aspects. 
My  duty,  however,  to  my  own  conviction  of  right  and  to  the  constituency  that  I  represent 
on  this  floor,  impels  me  to  enter  my  protest  against  quadrennial  sessions  of  the  Legisla- 
ture. It  is  contrary  to  the  custom  and  the  tradition  of  American  people;  it  is  contrary  to 
republican  and  representative  governments. 

Let  us  take  our  own  State,  for  example.  In  1770  the  Constittitional  Convention  assem- 
bled in  Williamsburg,  and  it  said  there  that  the  General  Assembly  shotild  meet  annually, 
or  oftener.  That  remained  the  law  of  this  Commonwealth  until  1829-30,  when  that  great 
body  of  Virginians  met  and  consulted  upon  what  should  be  the  constitutional  government 
of  this  State,  and  they  held  to  the  same  viev/.  You  will  find  that  the  Constitution  of 
lS29-oO  contains  the  same  provision,  that  the  General  Assembly  shall  meet  annually  or 
oftener.  It  was  not  until  the  Convention  of  1850-51  that  a  change  was  made  to  biennial 
sessions,  .with  the  power  of  the  Governor  to  call  extra  sessions.  That  remained  the  law 
until  what  is  called  the  Underwood  Constitution  was  framed,  when  biennial  elections  and 
annual  sessions  prevailed.  This  remained  the  law  of  Virginia  until  about  1878  or  1879, 
v>-hen  an  amendment  was  adopted  providing  for  biennial  sessions  and  biennial  elections, - 
and  that  is  the  law  to-day.  The  report  of  the  committee  proposes  to  substitute  quadren- 
nial sessions  in  place  of  biennial  sessions. 
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Now,  let  lis  look  at  the  custom  of  other  States  of  the  Union.  We  have  forty-five  States. 
Let  us  see  how  they  regulate  their  legislative  matters.  We  find  that  twenty-five  of  the 
forty-five  States  of  the  Union  have  biennial  sessions;  and  nine  of  them  have  annual  ses- 
sions and  annual  elections  at  which  the  representatives  and  senators  are  elected.  We  find 
that  nine  of  them  have  biennial  sessions,  and  that  all  of  the  senators  and  representatives 
are  elected  at  the  same  time,  and  the  people  are  put  in  close  contact  and  close  touch  with 
the  government.    That  is  the  custom  in  our  own  country. 

Then  look  at  England.  There  we  have  the  Parliament,  which  can  be  dissolved  at  any 
time  a  majority  of  its  members  may  desire,  and  under  no  circumstances  can  it  remain  in 
session  longer  than  seven  years.  In  Canada  there  is  a  five  years'  term  and  the  right  to 
dissolve  the  Parliament  whenever  a  majority  votes  against  the  government,  in  which  case 
the  people  have  an  absolute  right  to  elect  a  new  Parliament.  Look  at  the  English  govern- 
ment for  the  last  hundred  years  and  you  will  find  that  there  were  seven  Parliaments 
which  were  dissolved  within  less  than  a  year;  that  there  were  nine  Parliaments  v/hich 
were  dissolved  within  less  than  tvN^o  years;  and  that  of  the  twenty-four  Parliaments  which 
have  assembled  in  the  century  not  one  of  them  rem.ained  in  session  for  the  full  period  pre- 
scribed by  law. 

The  English  method,  and  that  is  the  American  method,  is  to  have  the  people  in  close 
contact  with  the  official  department  of  the  government  and  to  displace  the  government 
whenever  it  is  necessary  to  preserve  the  liberties  and  the  rights  and  the  freedom  of  the 
people.    That  is  the  idea  of  representative  government  everywhere. 

So  much  for  the  custom  and  the  tradition  of  our  people.  Gentlemen  talk  about  tra- 
dition not  having  any  effect  upon  us.  When  we  speak  of  the  rights  and  liberties  and 
freedom  of  the  people,  does  not  your  mind  go  back  to  the  valley  of  Runnymede,  where 
those  brave  English  people  assembled  and  demanded  their  rights  of  the  King?  Do  we 
not  remember  Magna  Charta?  Do  we  not  remember  the  thirty-tv/o  times  that  that 
venerable  instrument  was  made  to  pass  through  the  legislative  department  of  the  gov- 
ernment and  to  be  recognized  by  the  King  of  England,  because  the  people  said  we  desire 
to  have  our  rights  maintained  and  our  privileges  and  immunities  so  plain  and  so  certain 
and  distinct  that  all  the  people  may  know  that  they  cannot  be  oppressed  by  the  King  or 
by  the  government? 

That  is  the  spirit  of  the  tradition  of  our  institutions  and  of  our  government,  and  we 
should  not  destroy  it  and  come  back  to  the  principle  that  the  government  is  to  rule  the 
people  and  not  the  people  to  rule  the  government.  We  have  never  had  any  trouble  in 
our  Anglo-Saxon  history  with  representative  assemblies.  We  have  never  had  any  trouble 
with  legislatures  and  parliaments.  They  have  never  taken  away  any  of  the  rights  of  the 
people  or  disturbed  their  immunities  or  their  privileges.  That  has  been  done  by  the 
King,  the  government,  that  imperial  policy  which  gathers  the  office-holding  class 
together  and  holds  them  as  a  power  against  the  people,  and  who  instead  of  being  the 
servants  of  the  people  to  carry  out  the  will  of  their  masters,  make  of  their  masters  their 
servants. 

I  now  come  back  to  consider  the  principle  of  representative  government.  The  idea 
of  a  representative  government  is  that  the  people  shall  be  in  close  contact  with  the 
government,  so  that,  as  I  said,  they  can  rule  the  government  or  displace  the  government 
whenever  they  think  it  is  necessary.  Whenever  you  get  the  government  so  far  from  the 
people  that  they  cannot  control  it  or  cannot  regulate  it,  then  it  becomes  oppressive; 
then  it  does  not  accomplish  the  object  and  the  purpose  for  which  it  was  organized,  and 
it  should  be  abolished. 

Let  us  apply  this  idea  of  our  representative  government  to  the  proposed  quadrennial 
sessions  of  the  Legislature.  The  theory  of  a  representative  government  is  that  th-^ 
people  are  in  session,  and  the  people  are  controlling,  and  the  people  are  directing,  and 
the  people  are  in  power.  That  is  the  ideal  representative  government.  But  when  you 
place  the  representatives  so  far  as  four  years  away  from  the  will  of  the  people,  they  are 
not  in  close  contact,  in  close  touch,  and  in  harmony  with  the  ideas  and  the  principles  and 
the  rights  of  the  people;  and,  therefore,  it  is  contrary  to  the  theory  that  the  people 
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are  ruling  because  the  representatives  are  too  far  removed  from  touch  with  the  public 
pulse  and  the  public  opinion  of  the  community. 

Another  purpose  of  representative  government  is  that  public  officers  are  responsible 
to  the  people.  If  you  have  quadrennial  sessions  of  the  Legislature  it  prevents  a  discus- 
sion of  public  men  and  public  measures,  ^^lat  we  need  in  order  to  make  our  officers 
good  men  and  strong  men  and  accurate  in  the  performance  of  their  duty  and  faithful  to 
their  constituents  is  that  the  eye  of  the  master,  the  eye  of  the  people,  must  be  upon 
them,  and  they  must  feel  that  they  stand  in  the  blazing  light  of  criticism,  and  that  at 
the  public  elections  which  are  to  take  place  every  two  years  for  members  of  the  House 
of  Delegates  and  the  Senate  they  have  their  character,  their  political  reputation,  at 
stake,  and  that  their  official  conduct  may  be  investigated. 

It  has  a  wonderfully  conservative  influence  upon  the  official  class  of  this  Common-, 
wealth  to  know  that  the  representatives  of  the  great  body  of  the  people  are  to  meet  in 
this  Capitol  every  two  years.  Btit  if  it  is  known  that  it  will  be  four  years  before  they 
meet  here,  then  the  public  men  and  the  office-holders  all  over  the  country  have  an  oppor- 
tunity to  manipulate.  If  I  may  use  the  tenn  in  a  proper  form  and  in  a  good  sense,  they 
will  manipulate  and  they  will  arrange  and  they  will  combine,  so  that  when  the  represen- 
tatives of  the  people  do  get  here  at  the  quadrennial  sessions  they  will  find  that  the  office- 
holders have  themselves  got  the  government,  and  the  people  have  no  longer  the  control. 

Of  course  it  may  be  said  that  this  is  speaking  against  the  office-holding  class.  I 
am  not  opposed  to  the  office-holding  class.  I  have  no  right  to  be  opposed  to  it,  and  I 
stand  here  as  a  representative  of  the  office-holding  class;  but  I  stand  here  saying  that 
they  ought  to  have  the  supervisory  direction  and  control  of  the  people,  so  that  they  will 
exercise  their  offices  properly,  intelligently  and  faithfully;  and  if  they  have  longer 
periods  in  which  to  conduct  their  offices,  and  to  make  their  reports,  and  to  return  an 
account  of  their  transactions,  it  Vv'ill  be  more  difficult  to  reach  any  delinquency  on  their 
part  than  it  would  be  under  other  circumstances  when  the  sessions  are  biennial  instead 
of  quadrennial. 

I  now  come  next  to  this  point.  The  qtiadrennial  session  destroys  the  pov;er  and 
the  usefulness  of  the  Legislature.  The  Legislature  makes  laws.  He  who  undertakes  to 
construct  anything  in  this  world  has  a  difficult  task  before  him.  When  the  Legislature 
comes  down  here  to  the  city  of  Richmond  it  has  to  make  laws,  and  in  making  laws  there 
is  great  trouble  and  great  difficulty.  It  takes  time  to  make  laws,  and  the  people  have  a 
right  to  demand  that  their  representatives  shall  have  sufficient  time  within  which  to 
consider  and  to  enact  necessary  laws. 

The  Legislature  not  only  has  to  make  laws,  but  it  has  to  amend  the  laws.  The  power 
of  amendment  is  a  useful  power.  If  a  law^  has  been  passed  that  is  very  injurious  to  the 
public,  and  all  its  injurious  effects  have  been  spent  upon  the  people  before  there  can  be 
another  session  of  the  Legislature,  where  is  the  power  of  amendment?  What  is  the  use 
of  having  the  power  to  amend  a  law  that  is  wrong  and  injurious  in  effect  when  all  of  its 
injury  and  damage  has  been  done? 

Mr.  Lindsay:  Is  it  not  true  that  a  majority  of  the  members  of  the  Legislature  can 
call  it  together  in  extra  sessions  at  any  time,  under  the  proposition  presented  by  the 
Committee? 

Mr.  Hancock:  Yes,  sir;  it  is  true  that  a  majority  of  the  Legislature  may  call  an 
extra  session  v^henever  they  think  it  proper  to  do  so,  but  the  Legislature  that  has  made 
the  error  is  not  the  Legislature  that  is  likely  to  detect  error  in  their  work.  The  Legis- 
lature that  passed  the  Commissioners  of  Valuation  Bill  would  not  have  been  the  Legisla- 
ture to  see  the  evil  of  it,  and  would  never  have  called  an  extra  session  to  repeal  it.  We 
need  a  Legislature  that  comes  fresh  from  the  people  to  correct  the  errors  of  a  former 
Legislature. 

No  legislature  that  passes  obnoxious  laws  is  likely  to  review  and  amend  and  correct 
them.  But  if  a  new  Legislature  comes  in  immediately  afterwards  and  knows  the  wishes 
of  the  people  and  their  sentiments  expressed  at  the  polls,  they  feel  that  the  eye  of  the 
people  is  upon  them,  and  with  an  honest  purpose  to  carry  out  the  intentions  of  the  people 
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ihey  will  soon  correct  the  Injurious  legislation,  and  it  will  not  be  fastened  on  the  people 
for  four  5'ears. 

The  reply  may  be  made  that  the  Governor  may  call  an  extra  session.  The  Governor 
may  not  be  as  he  is  now,  of  the  same  political  party  with  the  majority  of  the  Legislature, 
or  he  may  himself  be  in  favor  of  the  measure.  There  may  be  reasons  why  he  favors 
the  measure,  and,  therefore,  he  may  not  call  the  Legislature  into  extra  session  for  its 
repeal. 

Mr.  Lindsay:  If  the  gentleman  will  pardon  me,  would  not  in  your  opinion  a  public 
sentiment  that  would  lead  to  a  complete  reversal  of  the  character  of  the  Legislature  be 
sufficiently  strong  in  the  State  to  lead  to  a  correction  of  any  evil  on  the  part  of  the 
same  Legislature?  Your  argument,  as  I  understand  it,  is  that  the  public  sentiment 
against  an  objectionable  measure  would  be  so  strong  that  it  would  lead  to  a  complete 
defeat  of  tlie  old  Legislature  and  to  an  election  of  a  new  one.  Would  not  that  same 
public  sentiment  be  so  strong  as  to  influence  at  least  a  majority  of  the  members  of  the 
old  Legislature  to  call  an  extra  session? 

Mr.  Hancock:  It  may  be  that  the  men  who  voted  upon  the  measure  and  who  made 
h  a  law  would  becom^e  so  obnoxious  to  the  people  that  they  themselves,  after  being  so 
unpopular  and  so  unresponsive  to  the  people's  will,  instead  of  calling  a  Legislature  may 
remain  and  hold  on  to  their  views  and  allow  the  objectionable  measure  tO'  remain  a  law. 
But  if  the  people  in  an  original  election  with  the  obnoxious  statute  before  their  eyes, 
see  its  defects,  they  will  repeal  or  amend  the  law.  Therefore,  I  say  this  power  of  correc- 
tion is  a  very  important  one,  and  to  have  an  independent  Legislature  to  correct  the  acts 
of  a  former  Legislature  is  one  of  the  most  important  and  one  of  the  best  safeguards 
that  we  have  for  the  expression  of  the  will  of  the  people  and  the  preservation  of  their 
rights. 

Now,  the  Legislature  not  only  has  the  right  to  make  laws,  but  it  has  the  right  to 
amend  laws  and  to  correct  laws,  and  it  has  a  right  to  repeal  laws.  A  law  may  be  passed 
?nd  the  Supreme  Court  of  Appeals  may  construe  the  law  so  that  it  may  not  accomplish 
the  object  and  purpose  of  the  Legislature.  It  maj-  not  be  of  such  great  importance  as  to 
induce  the  Governor  to  call  the  Legislature  into  extra  session.  It  may  not  be  of  suffi- 
cient importance  to  influence  a  majority  of  the  Legislature  to  call  an  extra  session.  Yet 
It  msiy  be  an  important  law  and  a  law  that  ought  to  be  amended,  and  in  its  perfected 
form  placed  upon  the  statute  books  for  the  good  order  of  society  and  for  the  best  in- 
terests of  the  Commonwealth. 

Wlien  the  gentleman  from  Danville  (M!r.  Withers)  yesterday  was  talking  about  what 
the  General  Assembly  of  1899-1900  accomplished  he  was  talking  abont  dollars  and  cents 
There  are  a  great  many  things  in  this  Commonwealth  besides  dollars  and  cents.  There 
are  many  laws  upon  the  statute  book  besides  those  relating  to  the  question  of  the 
leduction  of  expenses.  There  are  a  great  many  laws  passed  for  the  administration  of 
justice  and  for  the  good  order  of  society  whose  value  cannot  be  measured  in  dimes  and 
dollars. 

I  referred  a  while  ago  to  the  difficulty  of  legislation,  making  it  necessary  to  have 
frequent  terms  and  sessions  of  the  General  Assembly.  There  is  always  difficulty  in 
legislation.  I  have  never  had  the  honor  of  being  a  member  of  the  General  Assembly, 
but  I  know  the  difficulty  of  passing  laws.  As  soon  as  any  law  is  proposed  that  is  for  the 
benefit  of  the  people  and  for  the  purpose  of  regulating  or  controlling  corporations  or 
other  persons  in  the  interest  of  the  public,  these  all  combine  and  endeavor  to  defeat  its 
passage.  They  combine  to  prevent  it  from  being  made  a  law  of  the  Commonv/ealth.  and 
this  is  the  difficulty  that  meets  legislators  in  the  outset. 

Not  only  this,  but  the  law  has  to  pass  through  the  courts  of  the  State,  and  perhaps 
the  Supreme  Court  of  the  United  States,  before  it  can  be  enforced.  There  is  very  great 
difficulty  in  accomplishing  these  things.  Legislation  is  a  very  difficult  proceeding  any- 
way. It  is  one  of  the  most  difficult  proceedings  in  the  world.  It  is  much  more  difficult 
than  it  is  to  exercise  the  judicial  office  or  the  executive  office  of  the  State.  All  the  Gov- 
ernor of  the  Commonwealth  has  to  do  is  to  execute  the  law.  All  that  the  judges  of  a 
court  of  this  Commonwealth  have  to  do  is  to  construe  the  laws  that  have  already  been 
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made.  There  is  no  trouble  about  their  duties  and  responsibilities,  for  they  are  well 
defined  and  they  are  certain  in  their  character  and  nature.  But  when  you  come  to 
making  laws  you  will  find  very  great  and  very  serious  difficulty. 

I  spoke  a  while  ago  about  corporations.  I  am  not  opposed  to  corporations:  I  am 
in  favor  of  corporations  if  they  are  controlled  and  regulated  by  the  people  and  kept 
within  their  proper  limits.  I  do  not  believe  that  they  ought  to  be  hampered  in  the  exer- 
cise of  their  chartered  rights,  or  that  any  improper  discriminations  should  be  made 
against  them.  But  as  ^Ir.  Calhoun  has  said,  whenever  a  power  is  given  to  a  person  or 
a  class  or  an  officer,  the  nature  and  quality  of  power  is  to  acquire  more  power,  and  if  it 
cannot  acquire  that  power  properly  it  will  acquire  it  improperly. 

Therefore  we  ought  to  have  a  Legislature  in  session  that  has  the  eyes  of  Argus — 
one  hundred  eyes — upon  all  the  corporations  and  other  interests  of  the  State,  so  that 
they  shall  be  kept  within  their  corporate  powers  and  within  their  chartered  rights,  and 
to  see  that  the  people  shall  be  protected,  that  they  shall  not  be  oppressed,  and  that  right 
and  justice  shall  be  done  to  all. 

I  was  speaking  as  to  the  difficulty  of  making  laws.  Making  laws  is  a  matter  of  evo- 
lution.  Take  the  railroads.  Some  of  us  here  are  old  enough  to  remember  when  there 
were  no  railroads.  Now  we  have  the  railroads  and  the  telegraphs  and  the  telephone.s 
and  all  these  various  agencies;  and  thousands  and  thousands  of  corporations,  foreign 
and  domestic  have  come  into  our  midst.  Our  laws  are  very  different  from  what  they 
w^ere  in  former  times.  Our  situation  is  ver^-  complex,  and  it  is  necessary  that  the  Legis- 
lature should  be  frequently  in  session  to  supervise  and  look  after  these  things  and  to  see 
chat  the  rights  of  the  people  are  properly  protected,  because  there  is  no  other  agency 
from  which  the  people  can  get  any  relief. 

People  go  to  the  courts  for  relief.  ^Miat  relief  do  you  get  there?  The  court  simply 
construes  Vv-hat  the  law  is.  What  can  you  get  from  the  executive  department  but  an 
execution  of  the  laws?  The  Legislature  is  the  only  place  where  the  people  can  obtain 
any  affirmative  relief.  It  is  the  only  place  where  they  can  adopt  any  measures  by  which 
the  oppressing  hand  can  be  removed  from  them. 

To  give  some  idea  of  the  difficulty  of  legislation,  and  of  its  being  a  very  crude  affair 
in  the  beginning  and  very  evolutionary  in  its  nattire,  let  us  take  up  this  matter  of  rail- 
roads. I  took  occasion  to  examine  into  this  matter  some  time  ago.  The  railroads  in 
this  State  of  course  have  their  rights  and  their  priwileges.  The^'  have  the  power  of  the 
government  which  enables  them  by  their  franchises  to  pass  through  this  whole  State  of 
ours  and  to  carrj-  passengers  and  freight. 

Now  what  has  the  Legislature  to  do  with  that  corporation?  It  has  given  it  ample 
powers  to  do  that  work.  Let  us  see  what  the  Legislature  has  done.  It  has  provided  that 
the  ticket  office  of  railroads  must  be  kept  open  a  certain .  length  of  time  before  the 
departure  of  every  passenger  train.  A  notice  of  a  delay  of  the  train  must  be  posted  so 
that  the  people  may  know  thereof.  A  list  of  the  tolls  must  be  printed  and  posted.  The 
transportation  of  troops  when  necessary  in  case  of  war  shall  have  precedence.  Police 
may  be  appointed  that  the  proper  conduct  of  the  passengers  upon  the  trains  may  be 
secured.   It  may  construct  telegraph  lines. 

Just  here,  to  show  the  developing  character  of  this  legislation,  the  first  act  said, 
you  may  constract  telegraph  lines.  For  a  long  time  it  was  a  doubtful  question  in  this 
State  as  to  whether  a  railroad  company  could  operate  a  telegraph  line  or  not,  but  after- 
wards the  General  Assembly  said  "you  may  do  it."  Later  on  you  -^all  find  that  it  says 
"you  shall  do  it'';  that  "you  shall  do  it  for  the  protection  of  the  people,  and  so  that  you 
may  be  able  to  move  the  trains  more  harmoniously  and  with  less  danger  and  difficulty.'' 
Again,  the  railroad  companies  are  required  to  carry  the  mail  and  to  make  a  contract 
with  the  United  States  Government  in  regard  to  carrying  the  mail,  and  if  they  cannot 
make  the  contract  themselves,  if  there  is  any  difficulty  about  it,  there  is  a  commission 
by  which  it  can  be  accomplished. 

The  railroad  companies  are  required  to  construct  crossings  all  through  the  country 
from  one  end  of  their  road  to  the  other.    There  was  a  demand  from  people  for  propei" 
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crossings.  The  Legislature  came  here  and  provided  that  the  people  should  have  the 
proper  crossings  all  along  the  road  from  one  end  of  the  line  to  the  other. 

They  are  required  to  place  mile-stones  at  proper  distances  along  their  road.  They 
are  not  allowed  to  rent  or  to  farm  out  their  freight  business.  They  shall  construct 
telegraph  lines  on  their  road  and  have  stations  not  farther  than  ten  miles  apart.  They 
shall  fence  their  roads. 

Now,  we  come  to  a  matter  that  is  interesting  tO'  people  who  live  out  in  the  country 
where  the  railroad  passes.  The  Legislature  says,  "You  shall  fence  your  railroad  and 
put  cattle  guards  so  as  to  prevent  injury  to  the  farmer's  cattle.  You  shall  have  spark- 
arresters  on  your  engines,  so  that  you  will  not  be  spreading  fire  and  devastation  through 
the  country.  You  shall  operate  your  roads  through  the  mountain  passes  in  a  certain 
manner."  They  found  there  would  be  a  monopoly  and  that  there  would  be  trouble  in. 
this  respect.  The  Legislature  recently  passed  a  law  providing  that  whenever  a  railroad 
company  obtains  a  right  of  way  through  a  mountain  pass  or  a  defile  in  the  mountain 
which  would  not  be  wide  enough  for  another  railroad  to  pass,  this  right  shall  not  prevent 
other  railroads  from  passing  over  its  track  upon  proper  and  reasonable  conditions. 

Then  the  Legislature  provided  for  the  speedy  transportation  of  farmers'  supplies. 
In  many  parts  of  the  country  the  farmers  brought  their  supplies  to  the  railroad  stations, 
and  they  Vv^ere  not  removed  with  that  expedition  which  was  necessary  to  preserve  their 
purity  and  to  bring  the  best  prices  in  the  market;  and  so  the  Legislature  enacted  a  law 
which  makes  it  necessary  that  the  railroad  shall  give  speedy  transportation  for  such 
supplies. 

The  railroads  in  the  State  have  become  of  such  importance  in  the  transportation  of 
freight  and  passengers  that  it  was  necessary  to  appoint  a  railroad  commissioner  to  look 
after  the  interests  of  the  State.  It  became  necessary  to  enact  a  law  to  make  an  injury 
to  a  cattle  guard  on  a  railroad  a  misdemeanor,  and  to  prevent  disorderly  conduct  oa 
lailroads.  Before  that  there  was  trouble  about  it;  but  now,  under  this  law,  there  is 
ample  provision  made  in  regard  to  disturbance  and  rioting  on  passenger  trains. 

The  Legislature  has  also  provided  for  separate  cars  for  white  and  coloured  people. 
There  vcas  difRculty  all  through  the  State.  There  were  often  scenes  upon  the  tra,ins 
that  were  distasteful  to  the  white  people  and  objectionable  in  many  cases'  to  the  colored 
people.  Therefore  it  became  important  that  there  should  be  separate  coaches  for  the 
two  races,  and  that  is  what  the  Legislature  has  done  in  the  enactment  of  this  wholesome 
law. 

I  have  given  you  about  twenty  different  amendments  and  changes  in  the  law  in 
reference  to  railroads  that  have  become  necessary  for  their  proper  conduct  and  manage- 
ment, to  show  how  important  it  is  to  have  a  Legislature  in  frequent  session  in  order  to 
amend  the  laws.  Hov/  can  you  expect  a  Legislature  which  assembles  only  once  in  four 
years  to  accomplish  this  purpose?  The  farmers  vv^ould  never  have  had  their  supplies 
speedily  sent  to  the  market;  the  ticket  agents  might  not  have  been  so  prompt  to  have 
their  offices  kept  open;  the  cattle  would  'not  have  been  protected  by  fences  along  the 
railways;  the  colored  and  white  people  might  have  had  difficulties  and  serious  troubles 
upon  the  cars,  but  for  this  developing  character  of  legislation,  which  became  possible 
by  having  the  Legislature  in  session  so  frequently. 

This  is  true  not  only  in  regard  to  the  railroads,  but  other  corporations.  We  might 
take  the  insurance  companies.  We  might  follow  them  and  find  out  how  the  insurance 
companies  had  their  policy  of  insurance  printed  in  such  fine  type  that  it  could  not  be 
easily  read  by  the  people.  The  Legislature  came  to  the  aid  of  the  people  and  provided 
that  unless  the  printing  was  of  a  certain  sized  type  it  should  not  bind  the  persons  who 
might  insure  in  the  company. 

Here  is  the  Legislature,  with  its  eyes  upon  these  corporations  and  watching  and  hear- 
ing the  complaints  and  grievances  of  the  people  of  the  Commonwealth.  It  is  intended,  it 
seems,  by  this  provision  to  prescribe  that  the  Legislature  shall  be  in  session  only  once  in 
four  years,  and  that  the  voice  of  the  people  shall  not  be  heard;  that  their  grievances  shall 
not  be  made  known;  that  they  shall  cry,  but  there  shall  be  no  one  to  answer;  that  they 
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shall  complain,  but  there  shall  be  no  one  to  give  any  relief  to  their  complaints.  Let  us 
refuse  to  adopt  this  quadrennial  session  of  the  Legislature  and  this  report  of  the  commit- 
tee, and  let  the  voice  of  the  people  be  heard  in  biennial  sessions. 

Now,  I  will  take  up  another  matter.  I  was  speaking  of  the  developing  character  of 
the  legislation.  Take  the  law  as  to  married  women.  In  1874-75  the  first  crude  act  was 
passed,  and  that  was  passed,  as  I  understand,  because  some  thriftless,  good-for-nothing 
man  had  married  a  woman  who  owned  considerable  property,  and  under  the  law  as  it  then 
stood  the  wife's  property  was  responsible  for  the  ante-nuptial  debts  of  the  husband.  This 
crude  piece  of  legislation  was  introduced  and  placed  upon  the  statute  book.  Then,  in 
1S7G-7,  1877-8,  and  so  on  until  3  900,  the  married  woman's  act  has  been  modified  and  at  last 
completed,  and  now  a  married  woman  has  the  same  rights  over  her  property  and  in  regard 
to  the  disposal  of  her  estate  as  the  man  has. 

Therefore,  you  see  that  if  this  method  of  having  only  quadrennial  sessions  had  been 
adopted,  these  laws  that  are  so  necessary  to  the  well-being  of  society,  these  lavv^s  that  are 
so  necessary  for  the  people  and  for  their  good  would  have  been  long  delayed. 

There  are  various  other  matters,  but  it  is  not  necessary  to  take  them  up.  I  am  simply 
giving  you  these  outlines  to  show  you  how  necessary  it  is  that  we  should  have  frequent 
legislatures  in  order  to  develop  the  laws  as  we  go  along,  to  amend  and  correct  them,  and 
to  repeal  them,  as  far  as  possible,  when  they  become  objectionable  to  the  people. 

Now,  we  com^e  to  the  next  point.  We  find  that  quadrennial  sessions  might  have  a 
very  serious  effect  upon  the  political  affairs  of  this  State.  It  is  said  that  politics  have 
nothing  in  the  world  to  do  with  this  Convention,  but  in  considering  this  question  we  have 
something  to  do  with  the  politics  of  the  people  in  the  coming  years,  because  we  are  going 
to  have  politics.  We  are  not  speaking  about  whether  they  shall  be  Democrats  or  whether 
they  shall  be  Republicans,  but  we  are  speaking  now  of  the  disastrous  political  effect  which 
may  be  prodticed  in  this  Commonwealth  if  only  quadrennial  sessions  of  the  Legislature 
are  to  be  held. 

How  are  you  going  to  find  out  Avhat  is  to  happen  in  the  future?  The  best  way  is  to 
look  at  the  past  and  see  what  has  happened.  In  187S  there  was  a  political  convulsion  in 
this  State.  Hon.  William  E.  Cameron  was  elected  Governor  of  this  Commonwealth.  The 
political  party  which  carried  the  country  at  that  time  was  of  a  different  faith  from  the 
former  prevailing  or  dominant  party,  the  Democratic  party.  The  successful  party  went 
into  power.  Suppose  the  Legislature  which  was  elected  that  year  had  been  elected  for 
four  years,  and  that  it  had  enacted  laws  in  harmony  with  the  principles  and  the  ideas  of 
the  party  then  in  power.  What  would  have  been  the  result?  Suppose  that  the  Legisla- 
ture, the  Senate  and  the  House,  had  been  elected  at  the  same  time  that  the  Governor  was 
elected  on  that  occasion.  Y^^hat  would  have  been  the  power  of  those  people  in  the  State  of 
Virginia  who  were  trying  to  control  its  affairs  and  to  accomplish  their  aims  and  purposes? 
They  would  have  had  unlimited  sway,  and  disaster  and  misrule  would  have  followed. 

You  may  say  that  the  Legislature  did  meet  in  1883-4  and  did  overcome  this,  but  how 
was  it  done?  If  those  who  elected  the  Governor  in  1878  had  elected  the  Senate  and  the 
House  of  Delegates,  where  would  the  "Big  Four"'  have  been?  Where  would  it  have  been 
possible  for  them  to  have  prevented  improper  and  unwise  legislation? 

The  people  of  Virginia  met  in  1883;  they  selected  a  new  Legislature;  and  who  called 
that  Legislature  into  extra  session?  An  effoi't  was  made  to  prevent  it.  but  that  same  Gov- 
ernor, William  E.  Cameron,  noble,  true,  and  upright  man  that  he  is.  let  no  party  feeling, 
Tio  personal  prejtidice,  no  personal  friendship,  interfere  with  the  proper  discharge  of  his 
•duties,  and  he  called  the  General  Assembly  in  session  and  prevented  difficulty  and  trouble 
in  this  Commonvvealth.  That  is  one  of  the  reasons  why  the  members  of  the  House  of 
Delegates  and  the  members  of  the  Senate  should  not  be  elected  at  the  same  time  that  the 
Governor  is,  and  for  the  same  term  of  office. 

But  there  is  another  reason,  and  one  perhaps  even  stronger  than  those  I  have  already 
mentioned,  and  that  is,  if  the  report  of  the  committee  is  adopted  and  quadrennial  sessions 
prevail,  the  affairs  of  the  State  will  be  turned  over  to  absolutely  inexperienced  men.  Here- 
tofore the  Governor,  who  has  held  office  for  four  years,  as  he  goes  out  sent  in  his  message 
to  the  incoming  General  Assembly,  and  they  had  the  benefit  and  the  advantage  of  his 
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knowledge  of  public  affairs.  But  under  this  plan,  as  I  take  it,  the  Governor  himself  will 
go  into  office  on  the  first  day  of  January,  and  he  knows  nothing  officially  about  the  condi- 
tions of  the  State.  He  sends  his  message  to  a  General  Assembly  which  has  never  before 
assembled  in  the  city  of  Richmond,  and  knows  nothing  about  legislation.  There  are  no 
members  of  the  Senate  who  have  held  over  who  know  anything  about  legislative  methods. 
There  are  no  members  of  the  House  of  Delegates  who  know  anything  about  legislative 
methods.  The  Governor,  the  Senate,  the  House  of  Delegates — all  of  them — are  without 
legislative  skill  or  knowledge,  and  they  come  here  to  administer  the  affairs  of  government. 
It  is  placing  the  government  in  the  hands  of  inexperienced  men.  It  is  not  in  accordance 
with  the  traditions  and  customs  of  our  people,  and  should  not  be  allowed,  and  I  hope  that 
for  this  reason,  if  no  other,  the  report  will  not  be  adopted,  so  far  as  the  quadrennial  ses- 
sion is  concerned. 

Now,  gentlemen  say  that  the  people  cannot  be  trusted;  that  they  are  afraid  of  the 
people.  I  do  not  believe  so  . much  in  this  cry  about  the  people,  but  I  believe  that  the  people 
are  the  safeguard  of  this  country.  You  cannot  always  trust  your  governors  or  your 
judges  or  your  highest  officers,  but  you  can  always  trust  the  people.  How  about  the  judges 
of  the  courts?  Did  not  the  Attorney-General  of  this  State  himself  lie  in  prison  in  this 
State  because  he  undertook  to  carry  out  the  mandate  of  the  laws  of  this  Commonwealth, 
and  did  not  one  of  the  judges  of  the  United  States  have  him  incarcerated  for  obeying  the 
law  of  this  State?  Who  can  you  trust  if  the  judges  cannot  always  be  trusted,  and  the 
governors  and  the  officers  cannot  always  be  trusted? 

The  people  can  be  trusted,  because  they  themselves  are  sovereign.  They  are  supreme, 
and  they  keep  their  eye  carefully  upon  their  own  interests,  and  see  that  every  one  fulfills 
and  discharges  his  duty  fully  and  well. 

Mr.  Lindsay:    Is  the  gentleman  in  favor  of  the  election  of  judges  by  the  people? 

Mr.  Hancock:  Am  I  in  favor  of  electing  the  judges  by  the  people?  I  am  in  favor  of 
electing  everybody  by  the  people  that  the  people  wish  to  have  elected  by  the  people. 
(Laughter.) 

Now,  so  far  as  I  am  personally  concerned  I  do  not  care,  I  would  just  as  soon  apply 
to  the  people  of  this  Commonwealth  for  any  office  that  I  might  desire.  I  have  not  con- 
sidered carefully  the  Question  of  the  election  of  judges,  but  my  mind  has  almost  come  to 
the  conclusion,  as  I  said  to  a  gentleman  who  asked  me  the  question  the  other  day,  that 
the  proper  way  is  to  elect  all  the  officers  by  the  people,  and  then  there  would  be  ample- 
security  for  the  rights  of  the  people,  and  there  would  be  no  danger  of  any  combinations 
by  which  the  will  of  the  people  could  be  thwarted  or  interfered  with  in  any  way. 

Now,  we  come  to  the  question  of  the  reduction  of  expenses.  The  only  argument  I 
have  heard  at  all  in  favor  of  this  proposition  for  quadrennial  sessions  is  that  of  reduction 
of  expenses.  The  gentleman  from  Richmond  (Mr.  Newton)  yesterday  said  that  the  busi- 
ness interests  he  represented,  if  I  understood  him  correctly,  or  that  the  business  interests^ 
in  this  city  and  in  the  State  were  always  alarmed  when  the  Legislature  was  in  session, 
and  were  never  satisfied  and  never  felt  easy  imtil  the  Legislature  had  gone.  Why  is  that?' 
If  the  Legislature  did  not  touch  the  business  interests  in  any  way  they  would  not  trouble 
themselves  about  it.  If  the  Legislature  were  to  come  here  and  declare  that  no  bank,  no 
insurance  company,  no  railroad,  no  corporation  in  the  State  should  be  interfered  with  in 
any  way  at  all,  the  Legislature  would  be  a  very  harmless  body,  and  none  of  these  busi- 
ness interests  would  dislike  to  see  the  Legislature  come  here.  On  the  other  hand,  they 
would  welcome  it  with  open  arms. 

But  when  the  Legislature  comes  here  with  its  eyes  open  and  its  ears  open,  with  its- 
eyes  seeing  the  oppression  of  the  people,  with  its  ears  hearing  their  grievances,  and", 
placing  its  hands  upon  those  corporations,  compels  them  to  perform  the  duties  that  the 
law  requires  of  them,  compels  them  to  pay  their  proper  taxes  and  bear  their  proper  share 
of  the  burdens  of  government  and  perform  all  things  required  at  their  hands  

Mr.  Newton:  I  wish  to  say  that  my  remarks  yesterday  had  no  application  to  any 
special  interest,  to  corporations  or  railroads  or  any  other  interest,  but  I  believe  I  voice  the 
sentiment  of  the  entire  business  interests  of  the  whole  State  when  I  say  that  the  assem- 
blage of  the  Legislature  puts  them  in  a  condition  of  uneasiness  and  compels  them  tO' 
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employ  special  counsel  to  take  charge  of  and  look  over  all  of  the  bills  that  are  offered  at 
each  session.    I  believe  that  statement  will  not  be  contradicted. 

Mr.  Hancock:  It  seems  to  me  that  that  is  the  inevitable  conclusion  to  arrive  at.  If 
the  corporations  and  business  interests  of  the  country  are  so  fearful  when  the  Legislature 
comes  here  that  they  have  to  employ  special  counsel  to  look  after  their  interests,  ought 
not  the  people  to  have  special  counsel  to  look  after  their  interests  all  the  time,  and  the 
legislators  who  come  here  represent,  and  are  the  special  counsel  to  represent,  the  interests 
of  this  Commonwealth  and  to  see  that  the  rights  and  privileges  of  the  people  are  preserved.. 
But  the  people  demand  that  their  grievances  shall  be  heard  through  the  channel  of  their 
chosen  representatives  and  that  they  shall  be  heard  in  such  a  detailed  and  minute  manner 
as  will  enable  the  people  to  see  where  the  injury  is  being  done,  where  the  oppression  is 
being  exercised,  where  sorrow  is  being  placed  upon  the  hearts  of  the  people  of  this  country 
by  the  oppressive  hands  of  corporations  or  of  individuals,  or  where  private  rights  have 
been  invaded. 

Now,  a  word  on  the  question  of  the  reduction  of  expenses.  The  only  argument  I  have 
heard  at  all  in  this  discussion  in  favor  of  the  proposition  of  the  committee  is  that  it  will 
reduce  expenses.  I  believe  the  gentleman  from  Brunswick  (Mr.  Turnbull)  said  it  vvould 
reduce  expenses  one  hundred  thousand  dollars,  and  I  think  perhaps  the  gentleman  from 
Danville  (Mr.  Withers)  estimated  it  at  seventy-five  thousand  dollars,  or  he  may  have  been 
uncertain  about  the  exact  amount.  Some  gentleman  over  here  had  it  at  six  thousand  dol- 
lars a  year,  and  various  estimates  have  been  made.  But  the  gentleman  from  Fairfax  (Mr. 
Moore),  who  presented  the  majority  report,  was  very  frank  in  v^hat  he  said.  He  said  he 
was  uncertain;  he  was  not  certain  that  it  would  reduce  expenses. 

Mr.  R.  Walton  Moore:  May  I  interrupt  the  gentleman?  I  said  that  in  my  estimation 
the  direct  reduction  would  be  seventy-five  thousand  dollars,  spread  over  a  period  of  four 
years.  As  to  elections  I  said  I  could  not  say  that  there  would  be  any  reduction,  because  I 
do  not  know  yet  when  we  will  have  the  election  of  the  members  of  the  General  Assembly. 
But  I  do  say  that  if  we  cut  away  one  of  the  elections  of  members  of  the  General  Assembly 
which  we  have  now  and  retain  the  other,  we  will  save  twenty-odd  thousand  dollars.  If 
we  cut  away  both  and  have  a  quadrennial  election  of  members  of  the  General  Assembly  at 
the  time  when  we  elect  members  of  Congress,  but  do  not  elect  presidential  electors,  you 
will  effect  a  saving,  in  the  way  of  the  reduction  of  election  expenses,  to  the  extent  of  over 
forty  thousand  dollars. 

Mr.  Hancock:    Forty  thousand  dollars  in  four  years? 

Mr.  R.  Walton  Moore:  You  will  get  rid  of  two  elections  which  you  have  now,  and  the 
expense  of  those  two  elections,  according  to  the  statement  compiled  by  the  gentleman 
from  Danville  (Mr.  Withers),  aggregates  upwards  of  forty  thousand  dollars.  So  my  con- 
tention, whether  right  or  wrong,  is  that  you  save  directly  seventy-five  thousand  dollars, 
and  in  the  way  of  diminishing  election  expenses  you  can  save — I  do  not  know  that  you 
will,  because  I  do  not  know  when  you  will  have  the  election — a  total  sum  of  upwards  of 
forty  thousand  dollars. 

Mr.  Flood:  I  should  like  to  ask  the  gentleman  if  he  does  not  think  it  is  fair,  w^hen 
he  talks  about  the  amount  to  be  saved,  to  compare  his  proposition  with  the  proposition  of 
the  delegate  from  Frederick  and  not  to  compare  his  proposition  with  the  present  status 
of  affairs? 

Mr.  R.  Walton  Moore:  If  the  gentleman  from  Chesterfield  will  allow  me  to  reply  I 
will  do  so.  I  will  state  that  the  proposition  of  the  delegate  from  Frederick  is  to  have 
biennial  elections  and  to  make  those  elections  coincident  with  your  Federal  election.  I 
believe  this  Convention  might  agree  to  have  a  quadrennial  election  and  to  make  it  coinci- 
dent with  the  election  when  you  choose  your  representatives  in  Congress,  but  I  do  not 
believe  that  the  Convention  will  ever  be  willing — I  for  one  will  not  be  willing — to  make 
the  State  election  coincident  with  a  presidential  election,  which  will  overshadow  all  of  the 
interests  involved  in  the  State  election.   That  is  my  reply  to  the  gentleman. 

Mr.  Flood:  You  said  there  would  be  a  saving  of  seventy-five  thousand  dollars.  The 
gentleman  from  Frederick  has  introduced  a  proposition  for  a  ninety  days'  session  in  four 
years,  just  as  you  would  have  it  as  to  the  number  of  days.    The  members  of  the  General 
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Assembly  are  paid  a  per  diem.  His  proposition,  according  to  his  statement  and  according 
to  the  statement  of  the  gentleman  from  Albemarle  (Mr.  Boaz),  will  cost  no  more  in  the 
four  years,  except  the  mileage,  than  your  proposition,  and  the  only  difference,  if  we  do  not 
have  the  legislative  election  at  the  same  time  that  we  have  the  Federal  election,  will  be 
one  additional  election. 

Mr.  R.  Walton  Moore:  My  friend  is  upon  the  other  point.  I  was  discussing  the  re- 
duction of  election  expenses  when  I  answered  the  question.  Now  we  are  on  the  other 
point  as  to  the  direct  saving.  I  will  admit  that  if  you  bring  about  biennial  sessions  of 
forty-five  days  we  would  not  effect  a  saAdng  of  seventy-five  thousand  dollars,  comparing 
the  present  plan  with  that,  but  we  would  effect  a  considerable  saving. 

But  while  on  that  point  I  contend,  and  I  think  I  can  demonstrate  it  beyond  the  per- 
adventure  of  a  doubt,  that  you  cannot  get  along  with  a  forty-five  days'  session.  It  is  an 
absolute  impossibility,  and  I  will  vouch  the  experience  of  any  man  who  has  been  in  the 
Legislature  for  any  length  of  time.  It  is  necessary  to  meet  here  to  caucus  as  to  your  House 
and  Senate  officers,  to  elect  a  Speaker,  to  have  that  Speaker  become  acquainted  with  the 
personnel  of  the  delegates,  and  if  you  propose  to  elect  your  judges  and  other  officials  by  the 
Legislature,  it  will  be  simply  impossible,  if  you  carry  legislation  along  deliberately,  to  get 
through  your  legislation  in  a  forty-five  days'  session. 

Mr.  Hancock:  The  gentleman  then  comes  back  to  the  proposition  that  it  is  uncertain 
and  indeterminate  as  to  whether  you  are  going  to  save  forty  thousand  dollars  or  not. 
What  is  forty  thousand  dollars  considered  in  comparison  with  the  rights  of  the  people? 
What  is  forty  thousand  dollars  v/hen  you  consider  that  the  voice  of  the  people  is  not  to  be 
heard  for  two  years?  Is  the  saving  of  forty  thousand  dollars  sufficient  to  keep  the  mouths 
of  the  people  shut  for  two  yeais?  That  is  what  you  propose  as  the  reason  why  we  cannot 
allow  the  people  to  be  heard,  that  forty  thousand  dollars  will  be  sufficient  to  shut  the 
mouths  of  the  people  of  Virginia  so  that  they  cannot  be  heard  in  legislative  session  for 
two  years. 

Mr.  Newton:  Will  the  gentleman  allow  me  to  interrupt  him  for  a  moment?  I  do  not 
understand  that  the  chairman  of  the  Committee  on  the  Legislative  Department  admits  a 
saving  of  only  forty  thousand  dollars. 

Mr.  R.  Walton  Moore:    No,  sir. 

Mr.  Newton:  But  it  is  forty  thousand  dollars  plus  seventy-five  thousand  dollars, 
which  is  one  hundred  and  fifteen  thousand  dollars. 

Mr.  Hancock:  It  does  not  make  any  difference  whether  it  is  forty  thousand  dollars  or 
one  hundred  thousand  dollars.  That  is  not  sufficient  to  destroy  the  General  Assembly  of 
Virginia.  That  is  not  sufficient  to  say  to  the  people,  "You  shall  not  assemble  here  and  look 
after  your  officers  and  see  that  they  properly  administer  the  affairs  of  this  government." 
That  is  not  enough  to  justify  us  in  saying  to  the  people,  "You  shall  not  investigate  and 
see  that  your  laws  are  enforced,  that  your  interests  are  protected,  and  that  the  griev- 
ances of  the  people  are  heard  and  redressed." 

To  give  you  some  idea  on  that  point,  here  (exhibiting  a  volume)  is  what  you  wil 
have.  Here  are  the  annual  reports  of  the  various  departments  of  government.  You  will 
have  four  volumes  like  this  to  consider  at  a  quadrennial  session.  You  will  have  a  per- 
fect library  when  you  get  here  at  your  quadrennial  session,  and  who  will  know  anything 
about  these  reports,  and  who  can  investigate  them  and  read  them?  I  think  forty-five 
days  is  not  a  sufficient  time.  I  agree  with  the  gentleman  from  Fairfax  (Mr.  Moore)  that 
forty-five  days  is  not  a  sufficient  time  if  we  have  biennial  sessions,  but  rather  than  not 
have  biennial  sessions  I  would  prefer  to  take  the  forty-five  days.  But  take  four  volumes 
like  this  one  (exhibited),  and  who  is  going  to  examine  them?  The  Governor  does  not 
know  anything  about  them,  because  he  has  just  got  into  office  a  few  days  -before.  The 
Senate  does  not  know  anything  about  them,  because  there  are  no  hold-over  members. 
They  are  all  elected  at  the  same  time.  You  will  not  have  the  gentleman  from  Albemarle 
(Mr.  Boaz)  to  give  all  the  figures  in  relation  to  the  matter.  You  will  need  and  you  must 
have  time  to  consider  those  things. 

The  people  want  time  for  their  representatives  to  consider  the  affairs  of  government. 
Why  should  you  be  so  exacting  with  the  representatives  of  the  people?    Why  should  you 
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begin  the  reduction  of  expenses  upon  the  Legislature?  Why  do  yoti  not  begin  in  some 
other  department  of  government?  Why  should  you  reach  out  your  hand  and  place  it 
upon  the  Legislative  Department? 

Mr.  Withers:  Will  the  gentleman  name  one  department  with  which  he  is  willing  to 
begin? 

Mr.  Hancock:  Xo,  sir;  I  will  not  name  it.  because  I  haA'e  never  yet  had  the  oppor- 
tunity of  entering  into  and  examining  all  the  figures  and  facts  as  to  the  various  depart- 
ments of  government  to  find  out  where  anything  could  be  saved.  I  have  had  the  oppor- 
tunity of  being  with  the  gentleman  who  has  just  interrupted  me  on  one  of  the  commit- 
tees of  this  hody.  and  for  days  and  days  he  has  endeavored  to  show  where  there  could  be 
a  saving,  and  I  have  not  been  able,  nor  was  the  committee  of  which  we  were  members 
able,  to  see  where  any  reduction  could  be  made  in  the  expenses  of  this  Commonvv'ealth 
upon  the  lines  indicated.  I  should  like  for  him  at  the  proper  time  to  show,  and  I  suppose 
at  the  proper  time  he  will  show,  where  the  expenses  can  be  redticed.  But  certainly  the 
Legislattire  is  not  the  place  at  which  to  begin. 

The  people  ought  to  have  their  representatives  here,  and  they  ought  to'  have  time  to 
consider  the  affairs  of  State  and  to  pass  proper  laws,  and  the  people  ought  to  see  that  the 
officers  execute  them. 

The  gentleman  from  Brunswick  i^lv.  Turnbull)  is  as  high-toned  and  honorable  a 
gentleman  as  there  is  to  be  found  in  the  State  of  Virginia  or  anywhere  else.  He  is  a 
splendid  lawyer.  I  have  been  associated  with  him  in  the  courts  of  this  Commonwealth 
for  the  last  sixteen  years,  and  I  regard  his  opinion  upon  legal  matters  very  highly.  In 
every  respect  he  is  a  man  to  be  admired  and  honored.  He  talks  about  the  reduction  of 
expenses.  He  talks  about  what  should  be  done  here,  and,  forgetting,  I  fear,  that  courtesy 
and  urbanity  which  always  control  his  conduct  and  his  life,  he  spoke  about  this  Conven- 
tion in  a  way  that  caused  me  to  feel  that  it  v\-as  not,  at  least,  complimentary  to  some  of 
US.  Who  has  any  right  to  stand  up  here  as  the  apostle  of  the  reduction  of  expenses? 
I  do  not  believe  there  is  a  man  in  this  House  who  is  not  as  willing  to  reduce  expenses 
as  is  the  gentleman  from  Danville  or  the  gentleman  from  Brunswick.  What  right  has 
any  gentleman  to  appear  in  this  assembly  and  claim  that  he  is  any  more  in  favor  of  the 
reduction  of  expenses  than  anybody  else?  Everybody  here  wants  expenses  redticed, 
but  they  do  not  want  the  efficiency  of  the  service  to  be  impaired. 

If  there  is  a  man  in  this  assembly  who  wishes  to  reduce  expenses,  and  thereby  make 
the  public  service  inefficient,  let  him  come  forward,  and  we  will  look  upon  him,  and  we 
will  say  to  him,  "The  people  of  Virginia  will  not  recognize  you  as  one  of  her  sons,  devoted 
to  her  interests. ■■  But  let  any  one  come  forward  and  show  where  expenses  can  be 
reduced  and  the  efficiency  of  the  service  preserved,  and  you  will  not  find  a  single  man  in 
this  assembly  who  will  fail  to  agree  to  the  proposition.  There  is  nothing  in  the  idea 
that  anybody  here  has  a  special  monopoly  on  the  line  of  the  reduction  of  expenses. 

The  gentleman  from  Brunswick  (Mr.  Turnbull)  went  into  Scripture  and  talked 
about  Gideon.  Who  is  the  Gideon  here?  VTiere  is  the  Gideon  who  is  going  to  lead  the 
hosts  against  the  Midianites?  Where  is  he?  Is  he  on  the  other  side  of  the  House,  or 
does  he  come  from  this  side  of  the  House?  Vliere  is  Gideon?  (Laughter.)  I  should 
like  to  see  Gideon  (laughter) — the  Gideon  avIio  comes  here  with  the  empty  pitcher  for 
the  reduction  of  expenses,  with  a  trumpet  in  his  hand,  blowing  his  own  praises.  \^Tiere 
is  Gideon?  (Laughter.)  He  is  out  there  in  the  lobby,  some  one  says  to  me,  and  they 
will  never  get  him  into  this  House.  (Laughter.)  If  Gideon  should  appear,  I  should  first 
ask  him  where  he  got  his  credentials. 

The  Gideon  of  the  Bible,  you  know,  had  a  fire  come  down  from  heaven  and  consume 
his  sacrifice-  Where  are  the  Gideons  of  this  assembly?  Have  their  sacrifices  been 
burned  up?  Did  they  make  any  sacrifices?  I  do  not  know  whether  they  ever  made  any 
sacrifices  to  be  burned  up?    But  Gideon  had  a  sacrifice. 

will  you  accomplish?    The  Gideon  here  cannot  be  found.    Vliat  did  Gideon 
do?    The  gentleman  from  Brunswick  said  that  he  would  call  to  these  gentlemen  and 
say  we  have  too  many  weak-kneed  and  faint-hearted  gentlemen  in  this  Convention,  and 
37 — Const.  L-'ebs. 
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says  to  them,  pack  your  knapsacks  and  go  home.  I  would  ask  him  what  right  has  he  to 
send  anybody  away.  Where  are  your  credentials,  Gideon?  I  do  not  know  whether  they 
come  from  the  people,  or  where  they  come  from. 

Mr.  Turnbull:  I  did  say  that  when  Gideon  was  selected  to  defeat  the  Midianites  he 
had  too  many  men  in  the  army  for  certain  reasons,  and  I  said  the  people  of  Virginia  had 
selected  this  band  of  men  because  they  believed  that  this  band  of  men  would  do  what 
the  people  wanted  them  to  do,  and  that  if  there  were  any  here  who  did  not  want  to  do 
that,  it  would  be  better  for  them  to  lie  down. 

Mr.  Hancock:  I  understood  him  to  say  that  they  had  better  take  their  knapsacks 
and  go  home,  and  that  as  to  others  it  would  be  better  that  a  mill-stone  should  be  hung 
around  their  necks.   That  is  the  way  it  appeared  to  me. 

But  what  did  Gideon  do?  Gideon  saw  the  whole  hosts  of  the  Midianites  there. 
Gideon  saw  the  mighty  army  in  front  of  him.  He  had  but  three  hundred  men.  With 
what  were  those  three  hundred  men  armed?  They  had  empty  pitchers,  and  they  had 
trumpets.  That,  I  fear,  is  the  way  the  followers  of  the  modern  Gideon  are  equipped. 
They  have  nothing  but  empty  pitchers  and  trumpets.  What  did  Gideon  and  his  army 
do?  How  did  they  destroy  the  army  of  the  Midianites?  Did  they  take  their  pitchers 
and  break  them  over  the  heads  of  the  Midianites?  Did  they  rush  across  the  stream 
and  enter  into  mortal  combat  with  them?  No.  They  struck  their  trumpets  against  their 
pitchers  and  broke  the  pitchers  and  had  their  trumpets  to  blow  the  song  of  their  praise 
and  of  their  honor  and  of  their  glory.  I  believe  that  the  modern  Gideons  in  this  assembly 
will  do  nothing  more  than  blow  their  trumpets,  break  the  empty  pitchers  of  reduction  of 
expenses,  and  march  on  to  receive  the  plaudits  of  their  friends  for  having  discomfited 
the  Midianites. 

Now,  leaving  all  this  aside  and  coming  back  to  the  point  of  quadrennial  sessions,  I 
hope,  gentlemen  of  the  Convention,  that  we  will  stand  by  the  customs  and  the  traditions 
of  the  Anglo-Saxon  people.  I  hope  we  will  stand  by  the  genius  and  the  spirit  of  repre- 
sentative and  republican  government.  I  hope  we  v/ill  stand  by  the  rights  of  the  people 
against  every  one  else,  wherever  he  comes  from  and  in  whatever  capacity  he  comes. 

I  hope  v/e  will  stand  up  for  the  administration  of  justice  complete,,  ample,  and 
secure,  under  the  supervisory  eye  of  the  General  Assembly  of  Virginia,  so  that  the 
judges  who  sit  upon  the  bench,  so  that  the  Executive  who  sits  in  his  mansion,  so  that  the 
officials  of  government,  wherever  they  be,  handling  the  people's  money,  administering 
justice  or  executing  laws,  may  feel  that  they  are  under  the  supervisory  control  of  the 
people,  and  that  the  eye  of  the  people  is  upon  them,  and  that  they  are  expected  to  per- 
form their  duties  without  fear,  without  favoa:,  and  without  affection,  and  that  they  are 
required  to  make  a  return  and  a  report  to  the  Legislature  and  to  the  people  for  the 
work  they  have  done  and  the  manner  in  which  they  have  performed  it. 

Now,  gentlemen  of  the  Committee,  I  thank  you  for  your  long-continued  patience, 
and  in  conclusion  let  me  say  that  we  may  take  this  temple  of  liberty  and  may  bar  its 
doors  for  awhile  against  the  people;  we  may  prevent  their  voice  from  being  heard  in 
these  halls  for  awhile;  we  may  prevent  them  from  coming  into  this  Capitol  and  making 
known  their  grievances  and  being  able  to  have  them  redressed  in  the  method  which  they 
may  desire  and  prescribe;  we  may  destroy  this  building,  this  temple  of  liberty,  as  it 
may  be  called,  and  scatter  the  ashes  from  one  end  of  this  Commonwealth  to  the  other, 
but  we  can  never  destroy  the  spirit  of  liberty  and  freedom  and  independence  of  the 
people  of  this  Commonwealth.  It  dwells  not  in  temples  made  with  hands,  but  it  dwells 
in  the  hearts,  in  the  thoughts,  and  in  the  great  deeds  of  this  brave  and  noble  people. 
(Applause.) 

Mr.  Brown:  Mr.  Chairman,  I  rise  with  more  than  diffidence,  because  I  am  unaccus- 
tomed to  public  speaking;  but  I  will  detain  the  Convention  only  a  very  few  minutes.  I 
realize  that  members  are  already  weary. 

One  question  to  which  I  wish  to  address  myself  is  that  of  the  benefit  to  accrue  from 
sessions  of  the  Legislature  balanced  against  the  expense  involved.  I  will  not  go  into  the 
details  of  it,  but  it  seems  to  me,  from  the  speeches  we  have  heard,  that  the  expense 
involved  is  not  considerable.   A  wide  latitude,  however,  in  appropriations  covering  four 
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years  would  be  necessary,  and  as  opposed  to  that  we  should  consider  the  care  and 
frequent  scrutiny  of  appropriations  that  would  be  possible  with  biennial  sessions. 

The  question  with  me,  therefore,  is  what  are  the  benefits  to  accrue  from  a  biennial 
session  of  the  Legislature  compared  with  a  quadrennial  session  of  the  Legislature?  I 
do  not  think  the  question  is  whether  we  shall  abolish  the  Legislature  altogether. 

I  will  cite  briefly  the  practice  in  other  States,  first  as  to  the  frequency  of  elections. 
In  seven  States  the  House  of  Representatives  is  elected  annually;  in  thirty-three, 
biennially;  in  one,  quadrennially,  and  that  State  has  biennial  sessions  of  Legislature. 
I  leave  out  Alabama  and  Mississippi,  because  those  tvv^o  States  have  recently  adopted 
Constitutions,  and  I  believe  they  provide  for  quadrennial  sessions. 

Mr.  Eggleston:  The  gentleman  is  mistaken  about  that.  Mississippi  has  biennial 
sessions. 

Mr.  Brown:  I  am  glad  to  be  corrected. 

Mr.  Brown:  In  regard  to  senators,  five  States  elect  senators  annually;  five  States 
quadrennially;  eleven  biennially,  for  a  two-years'  term;  eighteen  for  four-year  terms, 
one-half  of  the  Senate  being  elected  biennially,  however;  one  State  elects  for  a  two- 
years'  term,  but  half  of  the  Senate  are  elected  annually. 

I  simply  cite  this  as  the  practice  in  other  States.  I  think  we  are  sovereign,  but  I 
do  not  think  we  are  all-wise,  and  I  therefore  think  some  regard  should  be  paid  to  the- 
practice  of  other  States. 

Reference  has  been  made  to  the  Acts  of  1900.  The  volume  has  been  held  up  here  as 
a  very  large  one.  It  is  a  large  one.  The  first  243  pages  were  approved  before  February 
1st;  the  next  339  pages  v/ere  approved  during  the  month  of  February,  and  the  last  834 
pages  were  approved  between  March  1st  and  March  7th.  YvTiat  does  this  show?  It 
shows  that  we  must  guard  the  passage  of  private  and  special  legislation  to  avoid  the 
other  extreme  of  blocking  legislation. 

If  we  provide  for  quadrennial  sessions  of  the  Legislature  as  against  biennial  ses- 
sions, there  is  one  question  that  looms  up  before  us,  and  that  is  officers  to  be  elected.  I 
know  that  some  gentlemen  here  say,  "We  will  elect  all  officers  by  the  people;  the  Legis- 
lature will  never  have  to  elect  any  more,  officers."    That  may  be,  but  it  is  not  granted. 

Nov\',  if  we  provide  for  biennial  sessions  of  the  Legislature,  and  the  first  session  of 
that  Legislature  commences  January  1,  1904,  that  Legislature  will  have  to  elect  two 
United  States  senators — one  whose  term  commences  in  1905  and  one  whose  term  com- 
mences in  1907.  It  will  also  have  to  elect  the  Supreme  Court  judges  of  the  State  and  the 
basement  officers.  The  next  Legislature  coming  in  will  have  to  elect  a  senator  of  the 
United  States,  all  the  circuit  iiidges  and  the  i:asement  officers.  The  next  Legislature 
will  have  to  elect  one  United  States  senator  and  the  basement  officers.  The  fourth 
quadrennial  session  of  the  Legislature  will  have  to  elect  two  LTnited  States  senators  and 
all  the  judges  of  the  Circuit  Court  and  of  the  Supreme  Court  and  the  basement  officers. 

The  next  Legislature  would  have  to  elect  only  one  senator  and  the  basement  officers. 
The  sixth  session  of  the  Legislature  would  have  to  elect  a  senator,  circuit  judges  and 
basement  officers.  So  it  would  continue,  repeating  itself  every  sixth  session  of  the 
Legislature.  I  do  not  know  whether  the  people  would  allow  a  Constitution  containing 
such  a  provision  to  remain  in  force  so  long,  but  that  would  be  the  order  if  they  did  allow 
it. 

The  States  which  have  biennial  sessions  of  the  Legislature  are:  Arkansas,  Califor- 
nia, Colorado,  Delaware,  Florida,  Georgia,  New  Hampshire,  Idaho,  Illinois,  Indiana, 
Iowa,  Kansas,  Kentucky,  Louisiana,  Maryland,  Michigan,  Minnesota,  Missouri,  Montana, 
Nebraska,  Nevada,  North  Carolina,  North  Dakota,  Ohio,  Oregon,  Pennsylvania,  Ten- 
nessee, Texas,  Virginia,  Vvashington,  West  Virginia  and  Wyoming. 

The  States  having  annual  sessions  of  their  Legislatures  are:  Connecticut,  Maine, 
Massachusetts,  New  Jersey,  New  York,  South  Carolina,  Wisconsin  and  Vermont,  while 
Rhode  Island  has  a  semi-annual  session. 

The  gentleman  from  Fairfax  (Mr.  Moore)  stated  that  in  his  opinion  we  cannot  get 
along  with  a  session  of  forty-five  days  biennially.  I  agree  with  the  gentleman.  If  we 
are  to  have  biennial  sessions,  I  suppose  it  would  be  his  opinion  that  sixty  days  would 
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he  better;  but  I  think  the  statement  of  the  gentleman  that  we  cannot  get  on  with  the 
lousiness  of  the  State  with  two  sessions  of  forty-five  days  each  is  shown  to  be  very 
forcible,  when  we  see  the  elections  that  will  have  to  take  place  in  a  Legislature  once  in 
four  years.  It  strikes  me  that  these  statistics,  which  I  have  compiled  very  hurriedly, 
and  there  may  be  mistakes  in  them,  are  of  enough  importance  to  be  put  before  the  body. 

In  the  matter  of  limiting  the  sessions,  there  are  twenty  States  in  the  Union  that 
have  an  unlimited  session;  three  States  have  a  session  limited  to  ninety  days;  eleven 
have  a  session  limited  to  sixty  days;  one  has  a  session  limited  to  seventy-five  days  at 
a  per  diem  of  $5  and  an  unlimited  session  thereafter  at  $1  a  day;  one  has  a  session  of 
sixty  days  and  a  per  diem  of  $5,  v/ith  an  unlimited  session  thereafter  at  $2  a  day;  one 
State  has  a  session  of  sixty  days  with  pay,  with  an  unlimited  session  thereafter  without 
pay;  one  Stat© — -Georgia — has  a  session  limited  to  forty-five  days,  but  two^thirds  of  the 
Legislature,  I  understand,  can  continue  the  session  indefinitely.  One  State  has  a  Legis- 
lature elected  for  forty  days,  but  two-thirds  of  the  Legislature  can  continue  that  indefi- 
nitely. Only  three  States  in  the  Union  have  a  Legislature  limited  to  forty  or  forty-five 
days. 

I  appreciate  the  courtesy  of  the  Committee.  (Applause.) 

Mr.  Stebbins:  Mr.  Chairman,  like  the  gentleman  from  the  city  of  Richmond  (Mr. 
Newton),  who  addressed  this  body  yesterday,  my  occupation  has  confined  me  to  a  busi- 
ness ofiice  rather  than  to  the  hustings  or  to  the  floor  of  a  deliberative  assembly.  There- 
fore I  shall  ask  at  your  hands  the  same  kind  indulgence  that  was  accorded  him. 

Mr.  Chairman,  the  discussion  of  this  ■  question  has  taken  a  wide  range — from  an 
economical  standpoint  to  the  destruction  of  the  liberties  of  the  people;  from  a  criticism 
of  the  Legislature  to  eulogiums  on  the  Legislature;  from  sneers  and  ridicule  to  person- 
alities. It  does  sees  to  me  that  it  is  not  improper  for  us  to  recur  to  fundamental 
principles  and  to  restate  the  question  before  us,  so  that  we  may  be  enabled  more  intelli- 
gently to  vote  upon  it. 

Mr.  Chairman,  there  are  tvv^o  propositions  before  this  body.  The  first  is  the  adoption 
of  section  2  of  the  report  of  the  Legislative  Committee,  which  simply  provides  for  the 
election  of  members  of  the  House  of  Delegates  quadrennially,  and  the  number  of  mem- 
bers that  shall  constitute  that  body.  The  second  proposition  before  us  is  the  substitute 
of  the  gentleman  from  Frederick  (M;r.  Harrison),  which  embraces  in  one  article  sections 
2  and  7  of  the  report  of  this  Committee,  modifying  it  so  that  the  election  of  delegates 
to  the  General  Assembly  shall  occur  every  two  years,  and  that  there  shall  be  biennial 
sessions  of  forty-five  days,  which  may  be  extended  to  sixty  days. 

While  Article  II.,  as  reported  by  the  Committee  on  the  Legislative  Department,  is 
"but  one  part  of  a  completed  whole,  and  leads  up  to  quadrennial  sessions  of  the  Legisla- 
ture, yet  it  is  of  such  a  character  that  it  may  be  considered  by  itself  without  regard  to 
quadrennial  sessions  of  the  Legislature.  From  the  remarks  made  by  one  of  the  delegates 
from  Richmond  two  days  ago,  it  would  seem  that  there  are  in  this  body  those  who  favor 
the  quadrennial  election  of  members  of  the  House  of  Delegates  and  at  the  same  time 
favor  biennial  sessions  of  the  Legislature. 

Now,  Mr.  Chairman,  what  is  the  objection  to  electing  delegates  tO'  the  General 
Assembly  quadrennially,  even  though  we  may  have  biennial  sessions?  Are  any  of  the 
liberties  of  the  people  infringed  upon?  Is  any  violence  done"  to  our  Legislative  As- 
sembly? We  elect  our  senators  now  every  four  years,  and  yet  we  hear  no  complaint  of 
it.  Is  a  member  of  the  House  of  Delegates  of  less  dignity  than  a  senator?  Can  we  not 
elect  him  every  four  years  and  place  in  him  the  same  confidence  and  the  same  trust  that 
we  repose  in  senators  under  our  present  method  of  electing?  Then  why  should  not  the 
members  of  the  House  of  Delegates  be  elected  every  four  years  as  well  as  senators, 
even  though  we  may  have  biennial  sessions? 

Mr.  Chairman,  I  do  not  conceive  that  any  greater  dignity  pertains  to  a  senator  than 
to  a  member  of  the  House  of  Delegates.  That  mysterious  awe  in  which  the  Senate  of  the 
United  States  was  held  as  the  representatives  of  the  sovereign  States  rather  than  of  the 
I)eople  has  long  since  been  dispelled.    There  has  been  a  clamor  all  over  the  country  for 
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the  election  of  United  States  senators  by  the  people,  and  I  believe  an  amendment  has 
been  proposed  in  the  House  of  Represntatives  of  the  National  Congress  to  submit  to  the 
legislatures  of  the  States  the  proposition  to  elect  senators  by  the  people.  That  amend- 
ment has  been  passed  by  the  Hotise  of  Representatives  on  several  occasions,  and  it  now 
lies  with  the  Senate  to  say  whether  it  will  concur  in  it.  Then  why  should  a  member  of 
the  Senate  be  elected  for  four  years  and  a  member  of  the  House  of  Delegates  elected  for 
only  two  years? 

But,  Mr.  Chairman,  there  is  another  reason  vrhy  it  is  advisable  for  us  to  elect  mem- 
bers of  the  House  of  Delegates  every  four  years.  In  two  of  the  committees  of  which  I 
am  a  member — namely,  the  Committee  on  Reduction  of  Expenses  and  the  Committee  on 
County  Government — there  is  a  disposition  and  there  is  a  demand  that  the  number  of 
elections  shall  be  reduced;  and  in  formulating  our  plan  for  county  government  and  in  the 
recommendations  of  the  Committee  on  Reduction  of  Expenses  to  the  various  committees, 
we  have  invariably  recommended  a  term  of  four  years  for  all  State  and  county  officers,  so 
that  all  might  be  elected  at  one  election. 

It  is  true  that  in  regard  to  clerks  of  county  courts  the  bar  in  various  parts  of  the 
State  have  remonstrated  that  that  was  too  short  a  time  for  new  clerks  to  become  efficient 
in  their  duties,  and  rather  than  mar  this  plan  of  four-year  elections  we  recommended  that 
the  clerks  of  county  courts  should  be  elected  for  a  term  of  eight  years,  instead  of  six 
years,  as  at  present. 

Mr.  Chairman,  gentlemen  may  make  light  of  the  evil  of  the  frequency  of  elections  in 
Virginia,  but  I  come  from  the  body  of  the  people.  I  am  myself  one  of  the  plain  people, 
and  I  mingle  daily  with  them  in  business.  I  know  their  views,  their  thoughts,  their 
hopes,  their  aims,  and  I  tell  you  the  people  of  Virginia  are  tired  of  the  frequency  of  elec- 
tions. It  is  not  alone  the  expense  which  it  entails  upon  the  State,  but  it  is  that  greater 
expense  which  it  entails  upon  every  male  citizen  of  this  Commonvv'ealth  twenty-one  years 
of  age,  by  requiring  him  to  leave  his  business  and  take  his  time  to  attend  to  the  interests 
of  the  State  in  the  contests  in  the  primaries  and  before  conventions  and  in  the  political 
contests  that  follow  the  nominations,  and  on  the  day  of  the  election  throughout  this 
Commonwealth.  The  people  are  grov\ing  tired  and  restive  under  this  system,  and  they 
expect  relief  at  the  hands  of  this  Convention. 

Mr.  Chairman,  the  second  proposition,  as  proposed  by  the  gentleman  from  V'inches- 
ter,  is  to  leave  the  Legislattire  exactly  as  it  is  at  present,  except  to  reduce  the  length  of 
the  sessions.  Much  has  been  said  about  unwise  lavrs;  much  has  been  said  about  the 
imrest  that  the  business  world  feels  while  the  Legislature  is  in  session,  and  v/liile  I  am 
not  prepared  to  enter  into  that  subject,  never  having  been  a  member  of  the  Legislature, 
never  having  had  much  to  do  with  the  Legislature  in  seeking  legislation,  I  do  believe 
that  all  of  the  interests  of  the  State  will  be  conserved  and  none  will  be  injured  by 
quadrennial  sessions  of  the  Legislature. 

]Much  has  been  said  about  the  history  of  the  past,  and  I  claim  to  venerate  the  past  as 
much  as  any  one  on  this  floor.  It  is  trtie  that  under  the  Constitution  of  1776  the  Legisla- 
ture met  annually  or  oftener,  but  that  was  in  the  formative  period  of  our  republican 
government.  We  then  had  jtist  shaken  off  the  shackles  of  King  George  and  monarchical 
government.  It  was  necessary  to  formulate  and  adopt  a  code  of  statute  laws  for  the 
Commonwealth.  Besides,  the  Governor  was  then  elected  anntially  by  the  Legislature. 
Every  officer  of  the  State,  from  the  Governor  down  to  the  justice  of  the  peace,  was  ap- 
pointed by  the  Governor,  the  Legislature,  the  privy  council,  or  the  judges,  and  that  was 
the  only  body  coming  directly  from  the  people. 

Besides,  the  members  of  the  Continental  Congress  that  assembled  in  Philadelphia 
were  elected  by  the  Legislature  annually,  and  it  was  a  time  when  we  were  struggling 
with  Great  Britain  for  our  liberties.  It  was  a  time  when  it  was  necessary  for  the  Legis- 
lature to  remain  almost  in  continuous  session  in  order  to  provide  the  means  and  the  men 
for  the  carrying  on  of  that  tremendous  struggle,  for  that  day,  by  which  we  secured  all 
the  blessings  of  constitutional  government  and  of  civil  and  religious  liberty  which  we 
enjoy  to-day. 


582 


DEBATES  OF  THE  CONSTTTUTIOXAL  CONVEXTIO?sT  OF  VIRGINIA. 


The  Convention  of  1829  continued  the  annual  sessions,  but  it  extended  the  term  of 
the  Governor  from  one  year  to  three  years.  The  Convention  of  1850-51  adopted  the  plan 
of  biennial  sessions  and  extended  the  term  of  the  Governor  to  four  years.  As  our  gov- 
ernment had  grown  out  of  its  formative  period,  as  it  had  adopted  a  system  and  code  of 
statute  laws  meeting  the  wants  and  conditions  of  the  people,  so  much  legislation  and  such 
frequent  sessions  were  not  necessary  and  the  terms  of  the  executive  officers  were  ex- 
tended. 

"We  all  know  that  the  Constitutional  Convention  of  1850-51  was  decidedly  a  reform 
Convention.  We  all  know  that  the  people  had  groaned  for  a  long  time  under  the  exac- 
tions of  the  former  Constitution,  and  demanded  reforms,  and  it  was  this  reform  Consti- 
tutional Convention  that  changed  the  terms  of  the  Legislature  from  annual  to  biennial 
sessions.  Let  us  take  another  step  forward  in  progress  and  extend  the  sessions  from 
biennial  to  quadrennial  periods. 

Much  has  been  said  about  the  changes  necessary  in  our  laws.  Much  has  been  said 
about  the  unwise  laws,  which  it  is  necessary  to  rectify  or  repeal.  I  believe  with  quadren- 
nial sessions,  with  the  knowledge  on  the  part  of  the  people  that  the  Legislature  could  not 
assemble  oftener  than  once  in  four  years,  unless  specially  called  by  the  Governor  or  the 
Legislature  itself,  the  people  would  be  more  careful  about  the  selection  of  their  public 
servants  for  this  great  work.  They  would  select  men  of  wisdom,  men  of  ability,  men  of 
wise  forethought,  statesmen  who  could  foresee  and  who  could  wisely  plan  for  them  for 
the  future. 

One  of  the  great  complaints  we  have  heard  in  this  Commonwealth  is  the  difficulty  of 
getting  the  best  class  of  our  citizens  to  become  members  of  the  Legislature.  Why  this  is 
so  it  is  unnecessary  for  me  to  recite  in  detail,  but  if  we  can  adopt  any  method  which  will 
serve  to  encourage  our  best  men  to  become  members  of  the  Legislature  and  to  represent 
the  people  in  the  important  department  of  the  government,  it  is  our  duty  to  do  so. 

Mr.  Chairman,  from  the  remarks  of  the  gentleman  who  just  preceded  me  you  would 
liave  thought  that  we  were  here  to  tear  down  the  temple  of  liberty  ancl  scatter  the  dehi'is 
from  the  Atlantic  to  the  Pacific.  I  was  astounded;  I  was  surprised  at  myself.  I  thought 
I  came  here  animated  by  the  highest  motives  of  patriotism  and  duty  and  a  desire  to  serve 
my  peofde  and  to  promote  their  happiness  and  their  welfare,  and  I  shuddered  as  I 
thought,  could  I  have  become  a  rart  of  an  assemblage  of  men  which  would  destroy  the 
liberties  of  the  people  of  Virginia?   God  forbid. 

Now,  there  is  but  one  point  more  that  I  wish  to  present  to  the  Convention,  and  I 
shall  be  brief  about  it.  That  is  the  Question  of  economy.  Some  have  sneeringly  referred 
to  this  as  cheese-paring  economy,  and  others  have  said  that  the  amount  that  might  be 
saved  was  so  inconsiderable  that  it  was  not  worthy  of  notice.  Mr.  Chairman,  if  I  under- 
stand the  temper  of  the  people  of  Virginia,  certainly  of  the  people  of  my  section  of  the 
State,  next  to  the  abridgement  of  the  suffrage  they  expect  this  Convention  to  reduce  the 
annual  expenses  of  the  State.  They  expect  us  to  lop  off  every  useless  officer,  every  un- 
necessary department  of  this  government' that  is  a  tax  upon  its  revenues,  to  combine  the 
duties  of  various  officers  and  reduce  the  number  of  officers,  and  in  every  way  we  can  cut 
down  the  expenses  of  government. 

Mr.  Chairman,  gentlemen  have  asked  why  attack  the  legislative  department — why 
begin  there?  We  have  begun  with  juries.  We  have  provided  that  where  a  prisoner 
charged  with  a  felony  pleads  guilty,  the  judge  of  the  court  may  pass  sentence  without  the 
intervention  of  a  jury.  We  have  provided  that  in  misdemeanors  where  there  is  a  plea  of 
not  guilty  the  judge  in  his  discretion  may  pass  upon  the  case.  We  have  provided  that 
juries  may  be  reduced  in  number  from  twelve,  so  that  smaller  juries  may  try  civil  cases. 

We  have  begun  with  the  juries.  Now  we  take  up  the  legislative  department.  Soon 
we  will  take  up  the  executive  department;  then  the  department  of  county  government 
and  the  judiciary,  and  when  we  get  through,  cutting  a  little  here  and  a  little  there,  the 
aggregate,  I  hope,  will  be  no  inconsiderable  amount,  and  will  be  greatly  to  the  relief  of 
the  taxpayers  of  Virginia. 

Mr.  Chairman,  I  take  it  that  none  of  the  liberties  of  the  people  will  be  abridged  by 
quadrennial  sessions  of  the  Legislature;  that  the  government  of  the  State  and  the  people 
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of  The  State  vrill  be  amply  provided  for.  If  any  necessity  should  arise,,  if  any  great  emer- 
gency should  occur  in  the  future,  the  Governor  can  call  the  Legislature  in  extra  session. 
But  even  though  the  G-overnor  should  refuse  to  do  so,  even  though  vv-e  should  have  a 
Berkley  or  a  Dunmore,  or  even  a.  Charles  I.,  as  alluded  to  by  the  gentleman  from  Peters- 
htirg,  the  Legislature  by  a  majority  of  its  ovrn  members  can  assemble  in  defiance  of  the 
exectitive. 

Therefore  I  say  that  no  interest  of  the  State  and  no  interest  of  the  people  can  suffer 
by  this  change.  Then  if  no  necessity  should  arise  for  an  extra  session,  if  a  session  only 
once  in  four  years  is  found  adeauate,  v-e  vrill  save  about  one  hundred  thousand  dollars  in 
four  years  as  compared  vrith  the  expenses  under  the  present  system  of  biennial  sessions 
of  ninety  days. 

I  thank  the  Committee  for  their  patience  and  their  kind  attention  to  vrhat  I  have 
said  on  this  occasion.  (Applause.) 

Mr.  Hatton:  3Ir.  Chairman,  I  ask  the  indulgence  of  the  Committee  for  just  a  few 
moments  in  order  that  I  may  express  my  vievv's  upon  the  pending  propostiion. 

I  believe,  2\lr.  Chairman,  that  economy  is  a  principle  to  be  observed  in  all  govern- 
ment, but  I  believe  that  there  are  higher  principles  than  the  principle  of  economy,  and 
that  considerations  of  economy  are  useful  only  vhen  made  subservient  to  higher  consid- 
erations. 

I  haA'e  listened  intently,  and  I  may  say  eagerly,  to  the  gentlemen  vho  liaA'e  so  ably 
presented  the  proposition  advocated  by  the  Committee,  on  the  Legislative  Department.  If 
I  have  understood  aright  those  arguments,  the  principle  of  economy  is  the  chief  consid- 
eration advanced  for  this  proposition.  Others  haA'e  been  advanced,  but  they  seem  to  have 
Ijeen  advanced  incidentally. 

I  believe  that  the  election  Quadrennially  of  the  members  of  both  houses  of  the  Gen- 
■eral  Assembly  is  subversive  of  one  of  the  fundamental  principles  of  otir  government.  The 
system  of  checks  and  balances  wrought  into  our  government  has  always  up  to  this  time 
"been  considered  as  the  greatest  achievement  in  the  formation  of  free  government  ever 
compassed  by  the  brain  and  patriotism  of  man. 

One  of  those  tmderlying  principles  in  the  formation  of  our  government,  and  espe- 
cially in  the  legislative  department  of  the  government,  was  its  division  into  two  branches, 
and  why?  Because  the  division  of  the  government  into  two  branches  was  the  result  of 
an  endeavor  to  promote  stability  in  legislation.  How  was  that  brought  about?  In  the 
Constittition  of  1776  it  was  provided  that  the  Senate  should  be  divided  into  four  classes, 
and  that  one  class  should  retire  from  ofiice  with  each  recurring  election  of  the  members 
of  the  House.  The  result  of  it  was  that  in  every  General  Assembly  three-fourths  of  the 
Senate  represented  a  different  condition  of  public  opinion  in  the  State  from  that  repre- 
sented by  the  members  of  the  more  numerotis  branch  of  the  Assembly. 

That  this  provision  was  wise  I  believe  has  never  been  successfully  o.uestioned.  The 
Constitution  of  1S29-30  continued  this  scheme  of  government.  The  Constitution  of  1S50-51 
made  some  alteration  and  provided  that  the  Senate  should  be  divided  into  two  classes,  and 
that  one-half  instead  of  three-fourths  should  remain  and  represent  the  conditions  of  pub- 
lic sentiment,  which  might  be  diff'erent  from  that  represented  by  the  members  of  the 
House  and  the  other  part  of  the  Senate.  Xow,  I  say  that  the  proposition  to  elect  the 
members  of  the  Senate  and  the  members  of  the  House  for  a  term  of  four  years,  and  to 
have  the  terms  of  both  expire  at  the  same  time,  destroys  utterly  this  principle. 

^Ir.  Chairman,  when  we  have  a  fundamental  principle  of  government  which  the  people 
of  Virginia  have  always  respected  and  revered,  and  i^  comes  to  a  choice  between  the  prin- 
ciple and  the  dollar,  I  believe  that  the  people  of  Virginia  will  always  be  found  on  the  side 
of  principle.  There  is  great  danger  in  ill-considered  measures  of  economy,  and  those 
measures  of  economy  will  very  often  bring  about  greater  evils  than  the  evils  that  are 
sought  to  be  remedied. 

I  say  it  does  not  matter  whether  you  have  quadrennial  elec-tions  and  biennial  sessions 
or  Quadrennial  elections  and  quadrennial  sessions,  the  same  result  occurs. 

It  has  been  urged  that  this  measure  of  the  committee  will  produce  stability  in  legis- 
lation, but  I  say.  in  answer  to  that,  that  stability  in  legislation  ought  never  to  be  sought 
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by  the  restriction  of  legislation.  There  is  where  the  wisdom  of  our  fathers,  to  my  mind, 
is  superior  to  that  of  the  members  of  this  committee,  who  are  attempting  to  produce  sta- 
bility of  legislation  by  restricting  legislation,  and  there  is  always  danger  in  restricting 
legislation  in  a  free  government.  Freedom  of  legislation  coupled  with  stability  of  legis- 
lation is  what  should  be  sought  in  every  free  government,  and  the  framers  of  our  Con- 
stitutions of  1776  and  1829-30  came  closer  to  this  desirable  consummation  than  any  of  our 
later  Constitution  makers. 

The  gentleman  from  Richmond  took  the  position  yesterday  that  these  sessions 
should  be  held  quadrennially  because  they  demoralized  and  disturbed  the  business 
interests  of  the  State.  In  reply  to  that  I  would  say  that  if  such  is  the  case,  the  fault 
lies  with  the  business  men  of  the  State,  not  with  the  Legislature,  and  why?  Because 
the  business  men  of  this  State  do  not  take  that  interest  in  the  politics  of  the  State  that 
they  ought  to  take.  Thej"  are  not  willing  to  leave  their  business  sufficiently  long  to 
devote  a  little  time  to  the  general  interests  of  the  State. 

I  have  never,  Mr.  Chairman,  been  an  advocate  of  the  principle  which  permits  a  man 
to  withdraw  himself  from  the  politics  of  his  State,  to  take  no  interest  in  its  elections, 
and  then  to  reserve  to  himself  the  right  to  complain  of  what  the  men  elected  shall  do 
after  their  election. 

When  it  has  been  argued  that  four  years  was  too  long  to  take  away  from  the  people 
the  right  to  come  together  and  discuss  and  regulate  their  own  affairs,  the  other  side  have 
replied  that  extra  sessions  have  been  provided  for.  Then,  when  in  answer  to  that  it  is 
stated  that  extra  sessions  will  cost  just  as  much  as  any  other  kind  of  sessions,  and  their 
argument  of  economy  is  thus  weakened,  another  advocate  of  quadrennial  sessions  rises 
in  his  seat  and  tells  us  that  it  is  not  probable  that  we  shall  have  any  extra  sessions; 
that  v/e  have  had  only  two  or  three  extra  sessions  in  the  last  twenty  years.  Now,  all 
that  I  can  say  about  this  is  that  what  these  arguments  lack  in  consistency  they  seem  to 
make  up  in  versatility. 

As  to  the  question  of  the  efficiency  of  the  government  under  quadrennial  sessions, 
I  would  say  that  I  do  not  believe  there  is  a  man  in  this  assembly  who  could  undertake 
to  specify  what  sum  of  money  he  should  set  apart  for  his  own  business  during  the  next 
four  years.  J  do  not  believe  that  any  member  of  this  assembly  is  gifted  with  sufficient 
wisdom  or  sufficient  foresight  to  undertake  such  a  thing.  And  yet  gentlemen  would 
expect  their  representatives  to  come  here  and  to  deal  with  the  large  and  varied  affairs 
of  this  State  and  have  sufficient  foresight  to  make  appropriations  for  the  exigencies 
of  the  State  four  years  ahead.  I  say  that  no  fair-minded  man  should  require  of  his  repre- 
sentative more  than  he  requires  of  himself. 

,  With  all  due  respect  to  this  Committee,  I  feel,  Mr.  Chairman,  that  they  have 
stopped  in  the  middle  of  the  road;  that  they  have  not  gone  where  their  proposition 
logically  leads  them.  They  have  destroyed  the  chief  reasoh  for  the  existence  of  a 
Senate,  and  if  they  are  true  disciples  of  economy,  why  do  they  not  abolish  the  Senate? 
One  of  the  great  maxims  of  the  law  is  that  where  the  reason' ceases  the  law  ceases; 
that  where  the  reason  for  the  application  of  the  law  ceases  its  application  should  cease. 
If  the  Committee  have  destroyed,  as  they  have  in  my  opinion,  the  chief  reason  for  the 
existence  of  a  Senate,  why  should  they  not  go  logically  on  and  abolish  the  Senate  and 
save  the  money  that  it  takes  to  have  an  assemblage  of  the  Senate  once  in  four  years,  or 
any  other  time? 

It  may  be  answered  that  there  are  some  other  reasons  for  the  existence  of  a  Senate^ 
but  I  say  that  gentlemen  can  produce  no  great  reason,  no  reason  of  sufficient  magnitude 
or  of  sufficient  force  to  justify  its  existence,  having  destroyed  the  chief  reason  for  its 
existence.  Then  why  should  they  not  go  on  to  a  logical  conclusion?  I  say  that  no  ma  a 
upon  this  floor  should  be  willing  to  vote  for  this  proposition  of  the  Committee  who  is 
not  willing  to  abolish  the  Senate,  because  that  is  what  his*  vote  necessarily  means;  that 
is  the  logical  result  of  it. 

Mr.  Chairman,  I  desire  to  address  myself  chiefly  to  the  proposition  that  the  pending 
proposition  of  the  Committee  on  Legislative  Department  is  inconsistent  with  the  funda- 
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menial  principles  underlying  the  organization  of  onr  governmeni.  There  are  many  other- 
objections  thai  might  be  urged  to  this  proposition.  The  economy  is  quesiionabie.  There 
is  very  grave  question  as  to  whether  the  same  economy  may  not  be  accomplished,  as 
suggested  by  the  gentleman  from  Wise  -(Mr.  Ayers)  and  other  gentlemen  on  this  floor. 
1  shall  not  attempt  to  go  oyer  that  at  present,  but  I  ask  this  Committee  to  weigh  the 
matter  thoroughly.  I  believe,  as  I  said  before,  that  the  fundamental  principles  of  this 
government  are  at  issue,  and  I  repeat.  :Mr.  Chairman,  that  when  the  people  of  Virginia 
are  called  to  consider  the  question  of  principle  or  money  they  will  always  be  found  upou 
the  side  of  principle,    r Applause.) 

Mr.  Xewron:  If  I  understood  your  argument,  in  harking  back  to  the  fundamental 
principles  which  underlie  the  national  and  the  State  governments,  it  was  that  it  was 
necessary  to  have  a  body  of  men  hold  over,  who  are  more  conservative  usually  in. 
mfctters  of  government  than  the  representatives  which  come  immediately  from  the 
people. 

Mr.  Hation:  I  did  not  say  that. 

ISlv.  Xewton:  Well,  let  me  go  a  little  further,  and  you  will  understand  that  I  am 
attacking  your  argument.  The  principle  underlying  the  formation  of  the  national 
government  was  that  the  lower  House  should  come  every  two  years  trom  the  people, 
that  they  might  stand  for  the  people.  The  Senate  originally  represented  the  States. 
The  idea  at  the  basis  of  the  national  government  was  that  appropriations  of  money 
should  arise  in  the  lower  House  and  not  in  the  upper.  "V^Tiat  has  been  the  effeet  of  it 
to-day? 

Mr.  Hatton:  Permit  me  to  interrupt  the  gentleman  and  to  say  to  him  that  in  my 
argument  I  was  not  referring  to  the  national  government.  I  was  referring  to  the  State 
government.  If  the  gentleman  will  read  the  Constitution  of  177G  he  will  see  that  I  was 
referring  to  the  State  government. 

Mr.  Newton:  I  take  that  for  granted;  I  accept  it.  but  the  parallel  will  apply  to  the 
State  government. 

Now,  what  is  the  condition  of  affairs  to-day?  The  Senate  of  the  I'nited  States  holds 
power  so  long  that  it  has  absorbed  to  itself  the  right  to  originate  bills  that  were 
intended  to  apply  to  the  lower  branch  of  the  National  Legislature,  and  what  is  the  enect 
of  that?  There  is  a  clamor  all  over  the  country  that  the  senators  of  the  United  States 
shall  be  elected  by  the  people. 

I  ask  the  gentleman  if  that  is  not  an  answer  to  his  argument  along  the  line  of  having 
holdovers  here  in  the  Senate.  You  get  too  much  conservatism,  and  that  has  been  the 
result. 

Mr.  Hatton:  I  say  to  the  gentleman  that  he  makes  his  own  premises  and  then, 
makes  his  own  argument  from  them.  If  he  wants  to  draw  a  conclusion  from  my  argu- 
ment, let  him  take  my  argument  as  I  made  it.  I  had  no  reference  to  the  Federal  gov- 
ernment. I  had  reference  to  the  State  government.  If  the  gentleman  wants  to  say  that 
the  State  Senate  has  arrogated  to  itself  any  such  power,  I  defy  him  to  show  it. 

Mr.  Newton:  Well,  sir;  I  will  answer  you  on  State  lines.  If  I  understand  you  aright^ 
you  want  a  part  of  the  Senate  to  hold  over:  in  other  words,  you  do  not  want  the  Senate 
to  come  fresh  from  the  people  like  the  members  of  the  House  of  Delegates,  but  you  want 
a  certain  proportion  of  the  members  of  the  Senate  to  hold  over. 

Mr.  Hatton:  I  want  to  have  them  so  elected  as  that  a  portion  of  the  Senate  shall 
hold  over,  and  I  believe  the  Constitution  of  1776  in  that  provision  was  wiser  than  the 
present,  it  providing  for  three-fourths  instead  of  one-half,  as  is  now  the  method.  And 
"Why?  Because  three-fourths  of  the  Senate  will  represent  a  condition  of  public  opinion 
at  a  different  time  from  the  other  one-fourth,  and  from  all  of  those  in  the  more  numerous 
branch.  Therefore  they  will  add  to  that  assembly  a  leaven.  They  will  place  in  that 
assembly  the  public  as  their  opinions  were  at  another  time. 

Mr.  Newton:  Now.  I  will  answer  the  gentleman  along  that  line,  if  I  can.  He  wants 
a  portion  of  the  Senate  to  hold  over  because  it  is  a  fundamental  principle  of  all  govern- 
ment that  there  should  be  a  conservative  body.    Does  he  recall  the  fact  that  the  repre- 
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sentatives  in  the  Senate  of  the  United  States  come  from  different  constituencies  from 
the  members  of  the  House?  If  his  argument  amounts  to  anything,  it  is  to  preserve  a 
certain  amount  of  conservatism  and  experience  in  our  form  of  government.  Now, 
what  have  that  experience  and  conservatism  led  to  in  the  Senate  of  the  United  States? 
By  their  conservatism  they  have  absorbed  a  power  which  was  originally  intended  for 
the  lower  House,  and  the  people,  recognizing  that  fact,  are  to-day  clamoring  that  sena- 
tors of  the  United  States  shall  be  elected  by  the  people. 

Mr.  Hatton:  Why  will  the  gentleman  harp  so  upon  the  senators  of  the  United 
States? 

Mr.  Newton:  Because  it  is  a  parallel. 

Mr.  Hatton:  I  am  talking  about  the  senators  of  Virginia.  I  expected  that  some 
gentlemen  on  the  other  side  would  rise  and  say  that  the  reason  for  the  continued  exist- 
ence of  the  Senate  is  that  they  represent  different  constituencies.  I  want  to  reply  to 
that.  The  answer  to  it  is  that  there  is  very  little  difference  in  the  constituency  of  the 
Legislature  of  Virginia.  The  senatorial  districts  embrace  also  the  districts  for  the 
election  of  the  members  of  the  lower  House,  and  they  usually  adjoin  each  other.  For 
instance,  take  the  senatorial  district  from  which  I  come — the  city  of  Portsmouth  and  the 
county  of  Norfolk.  The  city  of  Portsmouth  has  a  representative  in  the  lower  House. 
The  county  of  Norfolk  has  a  representative  in  the  lower  House.  They  adjoin,  and  there 
is  very  little  difference  in  public  sentiment  in  the  two  communities — not  enough  to 
justify  the  existence  of  a  senator  solely  upon  that  ground. 

Mr.  R.  Walton  Moore:  Will  the  gentleman  indicate  what  interest  in  Virginia  can 
be  prejudiced  now  by  making  the  government  of  Virginia  more  popular  to  the  extent 
of  allowing  the  people  of  Virginia  to  elect  their  entire  Senate  at  the  same  timxe  they 
elect  their  entire  House  of  Delegates? 

Mr.  Platton:  I  will  say  to  the  gentleman  that  under  any  other  plan  the  people  elect 
a  Senate.  The  trouble  about  it  is  that  under  the  plan  of  the  committee  they  are  all 
elected  and  represent  the  same  public  opinion  at  the  same  time.  They  are  all  the 
popular  representatives  of  the  people  under  the  old  plan,  and  you  add  no  element  of 
popularity  to  yours. 

Now,  let  me  ask  the  gentleman  one  question.  Is  the  gentleman  in  favor  of  abolish- 
ing the  Senate  altogether? 

Mr.  R.  Walton  Moore:  I  am  not  in  favor  of  abolishing  the  Senate,  for  this  reason, 
and  this  reason  only,  that  I  think  two  deliberative  bodies  are  better  apt  to  produce  good 
results  than  one  body  acting  alone.  But  when  gentlemen  tell  me  that  they  are  striving 
to  preserve  the  rights  of  the  people  by  giving  the  people  a  fuller  participation  in  the 
g:overnment,  I  cannot  understand  why  they  decline  to  allow  the  people  to  express  their 
will,  their  sentiment,  which  exists  at  any  one  particular  time,  by  electing  the  entire 
Legislature  at  that  time  instead  of  compelling  them  to  elect  a  Senate  in  groups,  thereby 
often  perhaps  being  defeated  of  their  purpo'ses. 

Mr.  Hatton:  It  seems  to  me  that  the  gentleman's  propositio'U  is  one  that  deprives 
the  people  of  the  right  to  express  their  will  at  the  polls.  He  would  elect  them  but  once 
In  four  years.    I  want  to  have  them  elected  once  in  two  years. 

Mr.  R.  Walton  Moore:  Are  you  willing  to  elect  all  at  the  same  time? 

Mr.  Hatton:  No,  I  am  not.  I  state  that  positively  and  emphatically.  That  is  what 
I  am  fighting  here  to-day. 

Mr.  Eggleston:  Mr.  Chairman,  I  have  been  so  unfortunate  as  not  to  hear  the  able 
argument  which  has  been  held  in  this  committee  on  the  subject  now  under  considera- 
tion, and  therefore  I  feel  somewhat  at  a  disadvantage.  I  would  not  trespass  upon  the 
time  of  the  committee  at  all  except  for  the  fact  that  I  regard  this  question  as  perhaps 
one  of  the  most  important  which  the  Convention  will  be  called  upon  to  determine.  I 
shall  not  undertake  to  discuss  it  from  a  sentimental  point  of  view,  but  I  want  to  give 
what  I  have  to  say  a  practical  turn. 

When  I  heard  the  discussion  here  yesterday  (which  was  the  first  of  this  discussion 
which  I  had  heard),  I  would  have  supposed  that  the  question  at  issue  was  whether  or  not 
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the  Legislature  should  be  abolished,  not  a  question  as  to  how  often  it  should  hold  its 
sessions. 

It  seems  to  me,  Mr.  Chairman,  that  there  are  only  two  questions  for  us  to  consider 
here.  One  is  how  much,  from  an  economical  point  of  view,  can  be  saved  by  quadrennial 
sessions,  and  the  other  is  whether  the  loss  or  the  danger  of  loss  is  so  great  as  to  out- 
weigh that  possibility'  of  a  saving. 

Mr.  Chairman,  there  is  no  doubt  about  the  fact  that  if  we  can  confine  the  Legislature 
to  one  session  of  ninety  days  in  four  years  instead  of  two  sessions  of  ninety  days  within 
the  four  years,  there  v/ill  be  something  saved  on  the  surface  in  dollars  and  cents.  That 
being  the  case  we  should  inquire  and  see  at  how  great  a  risk  we  undertake  to  make  that 
saving. 

It  seems  to  me  that  this  is  a  practical  business  question.  We  should  undertake  to 
provide  for  running  the  affairs  of  this  State  just  as  any  business  concern  undertakes  to 
run  its  affairs. 

Now,  call  the  Legislature  come  here  once  in  four  years  and  put  the  wheels  of  the 
government  in  motion  with  such  wisdom,  with  such  foresight  as  to  guarantee  to  us  that 
the  amount  lost  by  the  lack  of  an  additional  session  of  the  Legislature  will  not  be  greater 
than  the  amount  saved  in  salaries  and  incidental  expenses. 

What  is  the  province  of  the  Legislature?  Some  seem  to  think  that  its  only  province 
is  to  introduce  and  undertake  to  pass  measures  which  worry  the  gentleman  from  Rich- 
mond (Mr.  Newton)  and  other  business  men  of  the  State  of  Virginia.  Some  seem  to 
think  that  its  only  duty  is  to  elect  a  few  officers.   But  with  those  I  beg  leave  to  differ. 

In  the  first  place,  when  the  Legislature  comes  here  in  session,  its  first  duty  is  to  pro- 
vide for  the  levying  of  a  tax  which  shall  be  just  and  equal;  then  for  the  proper  collection 
of  that  tax,  for  its  proper  accounting  for,  and  when  it  has  provided  for  an  amount  suffi- 
cient and  no  more  than  to  meet  the  running  expenses  of  the  government,  its  next  duty  is 
to  make  the  appropriations. 

Now,  when  it  comes  to  the  appropriations  v/hat  does  the  Legislature  have  to  do?  It 
has  to  appropriate  about  three  and  a  half  million  dollars  per  annum;  and  Vv^e  expect  the 
Legislature  to  come  here  and  in  one  year  to  make  all  the  necessary  appropriations  for 
four  years.  Is  that  business?  Does  not  every  one  of  us  who  has  had  experience  know 
that  if  you  adopt  that  method  you  will  never  be  able  to  lessen  a  single  appropriation  that 
now  stands  on  your  statute  books? 

On  the  contrary,  Mr.  Chairman,  whenever  the  question  of  an  appropriation  comes  up, 
what  arguments  are  brought  to  bear  on  the  Legislature?  When  this  host  comes  here  as 
described  by  the  gentleman  from  Richmond,  clamoring  for  the  little  surplus  that  may  be 
in  the  treasury,  what  argument  do  they  use?  They  bring  here  and  show  a  statement  of 
the  running  expenses  for  the  last  year.  Is  that  sufficient?  No.  I  ha^e  never  in  my  ex- 
perience here  known  the  time  when  one  of  these  institutions  came  here  and  asked  for  an 
appropriation  that  they  did  not  ask  for  a  contingent  fund  to  provide  against  the  exigen- 
cies that  might  arise  before  the  next  session  of  the  Legislature,  and  they  generally  get  it. 

Now,  if  they  get  an  increased  appropriation  for  contingencies  that  may  arise  within 
two  years,  they  will  come  with  that  much  more  force  and  reason  behind  them  and  ask 
you  to  put  at  their  disposal  a  much  larger  sum  of  money  for  these  institutions  because, 
forsooth,  in  four  years  no  man  can  foretell  what  emergency  may  arise. 

Ah,  but  you  say  that  if  the  emergency  arises  you  can  have  a  special  session  of  the 
Legislature.  How  does  that  work  practically?  Here  an  institution  comes  that  will  de- 
mand four  hundred  thousand  dollars  in  four  years.  It  needs  four  hundred  thousand  dol- 
lars to  keep  its  doors  open  for  four  shears.  It  tells  you  that  probably  a  contingency  may 
arise  in  which  they  will  need  an  increased  expenditure,  an  increased  cost  of  living,  and 
they  will  ask  you  to  add  twenty  thousand  dollars  to  that  appropriation.  What  do  you 
say  to  them?  "No,  I  will  wait,  and  if  by  any  such  contingency  your  doors  are  shut  up, 
you  can  come  to  the  Oovernor,  and  if  he  wants  to  open  your  institution  he  can  call  an 
extra  session  of  the  Legislature." 

You  have  an  expenditure  there  of  from  forty  thousand  to  fifty  thousand  dollars  for  an 
extra  session  of  the  Legislature  rather  than  to  make  this  larger  appropriation  of  twenty 
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thousand  dollars,  and  what  will  be  the  result?  Every  appropriation  now  made  of  the 
public  money  must  of  necessity  be  larger  than  it  is  at  present.  Is  that  in  the  interest  of 
economy  ? 

Now,  there  is  something  more,  Mr.  Chairman.  The  mere  ouestion  of  electing  the 
officers  to  run  this  government  which  you  are  willing  to  accede  to  the  people  of  Virginia 
is  a  small  part  of  it.  After  you  elect  those  officers  on  whom  is  the  duty  incumbent  to  see 
that  they  discharge  their  duties?  You  elect  an  Auditor  whose  business  it  is  to  settle  with 
the  118  treasurers  in  the  State  of  Virginia  who  have  the  State's  money  in  their  hands. 
Who  stands  over  him  to  see  that  he  discharges  his  duty?    Nobody  except  the  Legislature. 

The  118  treasurers  in  this  State  are  expected  under  the  law  to  make  their  accountings 
at  a  certain  time.  How  are  you  going  to  enforce  it?  If  you  disband  and  drive  the  Legis- 
lature away  from  here  for  four  years  at  a  time  there  is  nobody  to  see  that  the  Auditor 
makes  the  treasurers  settle.  And  I  will  tell  you  now  that  the  continued  effort  of  the 
Legislature  for  the  last  ten  years  has  resulted  in  a  state  of  affairs  to-day  which  is  a  great 
deal  better  and  a  great  improvement  on  what  it  was  before  that  time.  Before  that  period 
there  were  very  few  treasurers  in  the  State  of  Virginia  who  were  not  in  arrears.  Who 
made  them  settle?  The  Auditor  had  not  done  it.  The  Legislature  made  them  settle  when 
it  would  come  in  biennial  sessions  and  adopt  resolutions  calling  on  the  Auditor  for  state- 
ments as  to  the  balances  due,  resolutions  threatening  to  publish  the  name  of  every  treas- 
urer who  was  in  default.  Such  things  as  that  have  brought  about  the  present  state  of 
affairs,  when  we  find  that  there  is  due  to  the  treasury  of  the  State  of  Virginia  from  the 
treasurers  only  about  ?70,000,  and  three-fourths  of  that  is  solvent  and  now  in  the  course 
of  collection. 

Now,  do  you  expect  to  get  rid  of  that  benefit,  and  when  you  get  rid  of  that  benefit 
will  the  few  thousand  dollars  that  you  are  going  to  save  compensate  you  for  it?  What 
power  is  there  above  the  other  State  officials  to  see  that  they  discharge  their  duties?  You 
elect  these  officials,  and  before  they  have  scarcely  qualified  in  their  offices  the  Legislature 
has  disbanded  and  goes  away.  It  does  not  come  back  during  the  whole  time  of  their 
incumbency.  There  is  no  supervision  whatever;  there  is  nobody  with  the  power  to  see 
that  the  laws  are  executed.  The  courts  .can  construe  the  law  and  tell  you  what  the  law 
says;  your  executive  officers,  your  Governor  and  sheriffs,  can  execute  that  law;  but  when 
the  law  is  insufficient  to  make  these  officers  discharge  their  duty,  where  are  you? 

I  tell  you  now  if  you  destroy  the  biennial  session  of  the  Legislature  and  turn  the 
people  off  from  this  Capitol  and  say  that  they  shall  not  come  here  and  participate  in  this 
government  except  once  in  four  years,  you  will  see  a  different  state  of  affairs  all  over  this 
State.  You  will  find  balances  accumulating  in  the  hands  of  your  treasurers  all  over  the 
State  as  they  have  done  heretofore,  and  in  less  than  ten  years  we  will  be  w^here  we  were 
ten  or  fifteen  years  ago,  with  large  amounts  due  the  State  of  Virginia  from  these  treas- 
urers. 

Now,  Mr.  Chairman,  that  seems  to  me  to  be  a  practical  question.  It  is  one  for  each 
member  of  this  Convention  to  consider. 

Mr.  Robertson:  Did  not  those  treasurers  fall  behind  in  their  accounts  at  a  time  when 
we  had  annual  sessions  of  the  Legislature? 

Mr.  Eggleston:  I  am  not  as  old  as  my  friend  from  Roanoke,  and  I  do  not  remember 
about  the  time  when  we  had  annual  sessions.  I  am  speaking  of  the  fact,  and  I  speak  of 
the  system  of  biennial  sessions. 

Now,  Mr.  Chairman,  I  say  that  is  one  duty  the  Legislature  has  been  discharging,  and 
that  is  a  duty  which  you  must  be  prepared  to  say  that  there  is  no  use  for,  if  you  are 
going  to  abolish  biennial  sessions. 

Mr.  Meredith:  Is  it  not  the  duty  of  the  Governor  to  see  that  the  Auditor  and  the 
other  subordinate  executive  officers  attend  to  their  duties? 

Mr.  Eggleston:  I  am  taking  a  practical  view  of  this  matter.  It  may  be  his  duty,  but 
no  Governor  has  ever  done  it.  The  only  power  on  God's  earth  that  has  ever  held  those 
people  up  and  compelled  them  to  discharge  their  duty  has  been  the  Legislature.  They 
come  here  from  the  people  who  pay  the  taxes,  not  from  the  people  who  are  consuming 
them  in  salaries. 
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Mr.  R.  Walton  Moore:  I  can  recall  two  instances  in  which  large  sums  of  money  have 
been  taken  improperly  out  of  the  treasury  of  this  State  in  my  time.  Were  those  thefts 
detected  by  the  Legislature  or  did  the  Legislature  in  the  slightest  degree  contribute  to 
detecting  those  thefts,  which  were  the  most  serious  things  of  that  character  that  I  can 
think  of  now,  or  were  they  detected  by  the  executive  officials  of  the  government? 

Mr.  Eggleston :  I  am  not  able  to  answer  the  question,  because  I  do  not  know  to  what 
two  cases  the  gentleman  refers,  but  I  can  say  that  the  chairman  of  the  Finance  Committee 
of  the  House  detected  one  of  them  that  I  know  of. 

Mr.  Boaz:  Allow  me  to  explain  that  I  did  not  detect  it;  I  was  simply  the  occasion  of 
its  detection.  I  wrote  to  the  Auditor  asking  him  for  certain  information,  and  in  getting 
that  information  he  detected  the  deficit. 

Mr.  R.  Walton  Moore:    The  Legislature  was  not  in  session  then? 

Mr.  Boaz:  No. 

Mr.  R.  Vv^alton  Moore:  Nor  was  the  Legislature  in  session  when  the  prior  defalcation  * 
was  discovered,  as  I  understand. 

Mr.  Boaz:    I  do  not  know  about  that. 

Mr.  R.  Walton  Moore:    I  do  not  want  to  mention  names.    I  do  not  care  about  putting 
names  in  the  record. 

Mr.  Eggleston:  Now,  Mr.  Chairman,  I  might  ask  the  gentleman  if  he  could  tell  me 
how  much  time  the  Executive  of  this  State  has  ever  given  to  the  examination  of  the 
records  in  the  Auditor's  office,  the  Treasurer's  office,  or  any  other  of  the  offices  of  the 
State.  I  can  tell  him  that  it  is  the  duty  of  the  Legislature  at  every  session  to  appoint  a 
committee  to  make  an  examination  of  those  books,  more  or  less  thorough,  every  year. 
Has  he  ever  heard  of  the  Executive  doing  it,  if  it  be  a  part  of  his  duty? 

Mr.  R.  Walton  Moore:  I  know  that  he  has  had  experience,  and  I  know  that  he  is 
entirely  frank,  and  I  ask  him  is  it  not  a  fact  that  committees  appointed  in  the  two  houses 
to  examine  the  various  offices  of  the  State  government  do  little  or  almost  no  work  in  the 
way  of  performing  the  duty  which  is  supposed  to  have  been  assigned  to  them? 

Mr.  Eggleston:  The  gentleman  is  partly  right  and  partly  wrong.  Sometimes  it  is 
done  in  a  perfunctory  manner,  but  now  and  then  you  will  find  that  those  committees, 
when  you  get  men  on  the  committees  of  an  inquiring  turn  of  mind,  go  to  the  bottom  of 
things,  as  they  did  here  in  1897,  and  they  made  a  thorough  investigation.  The  very  fact, 
sir,  that  the  Legislature  will  come  every  two  years  and  appoint  the  committee,  not  that  it 
detects  so  many  things  that  are  wrong,  but  the  fact  that  the  committee  can  go  there,  and 
will  go  there,  and  has  the  power  to  do  it.  I  say  is  a  guarantee  to  the  people  of  Virginia 
that  no  wrong  is  going  to  be  committed. 

Now,  drive  the  Legislature  away  from  here  for  fear  that  it  will  interfere  with  the 
business  of  the  gentleman  from  Richmond,  and  what  are  you  going  to  do  about  it?  You 
turn  the  whole  State  treasury  and  all  its  funds  over  to  a  lot  of  officers  elected  for  four 
years  at  a  time,  without  any  supervision  of  that  kind  over  them,  and  you  do  it  in  the 
interest  of  economy? 

Mr.  Newton:    I  trust  he  will  bear  in  mind  that  I  do  not  intrude  in  these  matters  just 
to  interrupt  anybody,  but  I  want  to  have  this  question  well  debated. 
Mr.  Eggleston:    Certainly,  sir. 

Mr.  Newton:  I  understand  the  Convention  is  now  dealing  with  the  problem  of  put- 
ting the  treasurers  of  all  the  counties  under  a  bond.  It  that  be  the  case,  and  if  we  pass 
such  a  measure  as  that,  does  not  the  gentleman  think  that  the  people  who  give  that  bond 
are  very  apt  to  be  more  vigilant  than  any  committee  of  the  Legislature  as  to  the  collec- 
tions made  by  the  treasurers? 

Mr.  Eggleston:  I  suppose  the  gentleman  means  that  there  is  going  to  be  an  effort  in 
this  Convention  to  require  every  official  in  the  State  collecting  money  to  give  bond  in  one 
of  these  fidelity  or  trust  companies? 

Mr.  Newton:    Yes,  sir;  that  is  my  idea. 

Mr.  Eggleston:  Now,  that  is  the  effort.  Mr.  Chairman,  I  have  no  idea,  nor  can  the 
gentleman  from  Richmond  tell  us,  what  the  Convention  is  going  to  do  about  that,  nor  can 
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he  say  that  those  bonds  when  given  are  going  to  be  any  better  than  the  bonds  they  give 
to-day.  It  is  a  theory  that  these  companies  look  after  the  men  on  whose  bonds  they  go, 
but  in  practice  they  do  not  do  it. 

Mr.  Newton:  I  should  like  to  correct  the  gentleman  on  that  point.  It  is  not  a  matter 
of  theory,  but  it  is  a  matter  of  very  severe  practice. 

Ask  anybody  who  holds  a  bond  of  a  security  company,  especially  if  he  be  a  guardian, 
trustee,  or  executor,  whether  he  does  not  have  to  make  an  annual  exhibit  to  these  people 
or  they  come  around  and  examine  him  personally. 

Mr.  Eggleston:  I  know  of  a  good  many  instances  where  they  do  not  do  it,  sir.  I  will 
cite  you  a  case  to-day  in  litigation  in  reference  to  the  Treasurer  of  the  State  of  North 
Carolina  where  a  trust  company  is  litigating  in  the  United  States  Court  and  disputing  its 
liability.  Instead  of  going  there  and  making  the  examination  themselves  they  required 
a  certificate  from  some  of  the  State  officers  that  everything  was  all  right,  and  they  are 
disputing  that  liability.  But  that  is  an  aside,  sir.  I  believe  that  the  personal  security  is 
best;  but  neither  you  nor  I  can  cast  a  vote  in  this  matter  predicated  on  what  the  Con- 
vention is  going  to  do  about  these  security  companies. 

Mr.  Newton:    I  can. 

Mr.  Eggleston:  I  can  say  to  the  gentleman  that  the  question  of  the  advisability  of 
requiring  that  has  been  before  the  Legislature  for  years  and  years,  and  I  can  tell  him  why 
it  was  not  done.  It  was  not  done  because  it  was  feared  if  we  required  the  118  treasurers 
of  the  State  of  Virginia  to  give  their  bonds  in  these  trust  companies  the  next  thing  the 
trust  companies  would  be  in  a  combination  and  demand  as  much  for  the  bonds  as  the 
office  was  worth. 

I  call  the  gentleman's  attention  to  another  fact,  that  in  Jess  than  sixty  days  after  the 
Legislature  had  adjourned,  when  the  city  of  Richmond  elected  its  officers  it  had  an  ordi- 
nance requiring  them  to  give  bond  in  these  fidelity  companies,  and  what  did  they  do? 
They  did  go  into  that  thing;  they  did  put  up  the  price  of  those  bonds;  and  the  officers,  I 
am  told,  had  to  give  a  bond  that  cost  more  than  double  what  it  did  before. 

Now,  I  am  going  to  vote  against  this  Convention  putting  the  State  of  Virginia  into 
the  hands  of  liability  and  trust  companies  to  be  robbed  by  them.  (Applause.)  I  would 
have  a  biennial  session  of  the  Legislature  to  do  it  at  the  cost  of  twice  or  three  times  what 
it  comes  to  now,  and  let  the  Legislature  watch  these  people  instead  of  employing  some- 
body in  New  York  or  Maryland  to  come  here  and  watch  our  officials.  I  am  not  going  to 
tie  the  State  of  Virginia  and  turn  its  officers  over  to  the  trust  companies  and  fidelity 
companies  for  all  time  to  come  in  order  to  save  the  little  cost  of  a  session  of  the  Legisla- 
ture. 

Mr.  Newton:  I  should  like  to  say  that  the  gentleman  in  that  point  is,  I  think,  a  little 
mistaken  in  his  information,  for  city  officers  here  were  able  to  get  their  bonds  written  at 
an  extremely  low  price.  It  is  impossible  to  form  a  trust  on  a  matter  of  that  kind.  The 
law  of  supply  and  demand  cures  that  question;  and  there  are  many  willing  to  write  the 
bond. 

Mr.  Eggleston:  We  will  come  to  that  point  a  little  later  when  v/e  begin  to  consider 
the  Wharton  bill,  and  we  will  see  whether  the  law  of  supply  and  demand  regulates  those 
things.    ( Laughter. ) 

Now,  Mr.  Chairman,  I  have  undertaken  to  discuss  this  question  irom  a  practical 
point  of  view.  With  all  of  these  facts  staring  you  in  the  face  can  you  afford  to  do  this 
thing?  To  what  precedent  can  you  point?  I  will  ask  the  gentleman  from  Fairfax,  when 
he  comes  here  and  asks  the  Convention  to  reverse  the  order  of  things  in  the  State  of  Vir- 
ginia that  has  obtained  for  over  one  hundred  years,  to  what  successful  precedent  can  you 
point  in  the  State  of  Virginia  or  in  any  civilized  government  on  the  face  of  the  earth 
where  a  legislative  body  is  expected  to  make  appropriations  of  the  public  revenue  for  four 
years  at  one  time?  There  is  not  a  State  in  this  Union,  even  none  of  the  wild  and  woolly 
States  out  West  that  try  all  sorts  of  governmental  experiments,  have  been  as  wild  as  the 
report  of  this  committee.  (Applause.)  Even  Kansas  has  not  done  it.  But  here  the  State 
of  Virginia  must  be  the  first  to  say  to  the  people,  "We  are  going  to  shut  up  the  only  part 
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of  this  government  where  you  actively  participate."  We  are  going  to  say  to  you,  "You 
shall  not  come  here  once  in  two  years  and  see  what  these  officials  are  doing  with  your 
money;  it  is  none  of  your  business;  you  pay  the  taxes  and  we  will  distribute  them."  Vir- 
ginia is  expected  to  be  the  first  to  take  such  a  position  as  that! 

And  now  I  want  to  call  your  attention  to  the  character  of  the  body  which  is  expected 
to  exercise  this  great  and  unusual  wisdom.  If  the  Legislative  Committee  is  to  be  believed, 
the  Legislature  of  Virginia  have  not  even  brains  enough,  wisdom  enough,  and  discretion 
enough  to  make  rules  to  govern  their  own  deliberations.  You  have  said  to  them  that 
"every  law  you  pass  you  must  pass  in  this  way  and  no  other."  You  undertake  to  say 
exactly  how  they  shall  do  it. 

I  will  call  attention  to  another  thing.  All  of  this  is  in  the  interest  of  economy,  and 
still  the  committee  put  into  their  report  a  requirement  whereby  not  a  single  bill  can  pass 
through  the  Legislature  until  it  has  been  printed.  Not  over  one-third  of  the  acts  which 
pass  the  Legislature  of  Virginia  are  printed.  Now,  what  do  you  do?  You  are  going  to 
increase  the  cost  of  the  Legislature  on  one  hand  while  you  diminish  it  on  the  other. 

This  Committee  has  done  more.  It  has  said  to  the  Legislature  of  Virginia,  or  to 
the  people  (because  the  Legislature  is  no  better  or  no  worse  than  the  people  who 
created  it)  "your  representatives  are  not  worthy  of  confidence.  You  cannot  trust  them 
to  make  a  hog  law  for  Pulaski;  you  cannot  trust  them  to  make  a  road  law  for  Charlotte 
county;  you  cannot  trust  them  to  protect  the  muskrats  in  Accomac  county."  It  has 
said:  "That  is  the  kind  of  a  body  you  are,  and  yet  we  will  require  you  to  come  here  once 
in  four  years  and  to  exercise  wisdom  sufficient  to  appropriate  sixteen  million  dollars  in 
ninety  days.  We  are  going  to  require  that  you  shall  exercise  th^t  forethought  and  wis- 
dom which  no  legislative  body  on  the  top  of  this  earth  has  ever  been  expected  to  exer- 
cise, and  that  notwithstanding  the  dunce  cap  we  have  put  upon  your  head  and  that  we 
have  set  you  up  in  a  straight- jacket  because  you  cannot  behave  yourselves."  That  is  the 
kind  of  a  Legislature  that  is  expected  to  possess  this  unusual  wisdom. 

Now,  there  is  something  more.  I  verily  believe,  gentlemen,  that  on  the  score  of 
economy,  if  you  attempt  these  things,  it  will  cost  the  State  of  Virginia  hundreds  of 
thousands  of  dollars.  It  will  result  in  an  inefficient  State  government,  and  in  less  than 
ten  years  the  people  will  be  back  here  in  another  Convention,  and  by  '?n  amendment  to 
this  Constitution,  get  rid  of  this  provision. 

Now,  how  are  you  going  to  amend  this  Constitution?  Surely  these  gentlemen  do 
not  think  that  this  Convention  has  as  much  wisdom  as  they  are  ascribing  to  the  Legis- 
lature. We  cannot  expect  to  make  a  perfect  instrument.  It  must  be  amended.  Use 
what  care  we  may,  there  will  have  to  be  amendments.  We  shall  have  to  trim  off  the 
sharp  corners  here  and  there  when  we  find  that  they  do  not  fit  the  conditions  that  we 
think  exist.  It  will  be  ten  years  before  we  get  all  the  necessary  amendments  of  the 
Constitution.  How  are  you  going  to  get  them  there?  No  one  will  contend  that  it  will 
be  safe  to  allow  one  Legislature  to  propose  the  amendments  and  the  same  Legislature 
to  put  it  before  the  people.   Then  it  will  take  two  Legislatures. 

Unless  we  are  going  to  cut  loose  from  all  precedent  in  the  State  of  Virginia  and 
allow  one  Legislature  to  unmake  the  work  of  this  Convention  practically,  the  provision 
will  have  to  go  into  this  Constitution  that  two  Legislatures  shall  pass  upon  amendments. 
Then,  if  you  do  that,  how  long  is  it  going  to  take  you?  It  will  take  certainly  from  six 
to  eight  years  to  get  a  single  amendment  put  on  this  Constitution;  and  all  in  the  name 
of  economy— an  economy  that  exists  only  in  imagination— because  I  think  there  is  no 
doubt  about  the  fact  that  you  destroy  our  system  of  government.  You  are  on  dangerous 
ground  that  is  going  to  cost  this  people  hundreds  of  thousands  of  dollars. 

Now,  Mr.  Chairman,  there  has  been  another  reason  advanced  here  which  has  been 
the  burden  of  the  argument  of  a  great  many  of  the  gentlemen  who  have  addressed  this 
Committee.  It  is  that  you  want  to  tie  the  hands  of  these  representatives  of  the  people: 
that  you  want  to  limit  their  participation  in  the  affairs  of  this  government,  and  why? 
Because  they  say  legislation  is  vicious.  If  legislation  is  vicious  the  Legislature  is 
vicious.    If  the  Legislature  is  vicious  the  people  who  elect  it  are  vicious,  and  how  are 
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you  improving  it  by  tying  it  up?  You  give  them  the  opportunity  for  vicious  legisla- 
tion once  in  four  years.  Are  you  protecting  the  State?  If  that  is  the  evil,  what  ought 
you  to  do?  Either  one  or  two  things.  Either  abolish  the  Legislature  or  make  a  provision 
whereby  the  creators  of  that  legislation  are  limited,  and  have  a  better  electorate.  If 
you  have  a  better  electorate  you  will  . have  a  better  Legislature.  That  is  the  remedy  ; 
but  it  is  not  to  undertake  to  elect  a  Legislature,  and  after  you  elect  it,  to  put  it  into  a 
straight-jacket  and  think  you  are  going  to  make  a  good  Legislature  out  of  a  bad  one  by 
putting  all  of  these  restrictions  on  it. 

Now,  one  or  two  illustrations  of  bad  legislation  have  been  cited  here.  I  do  not  think 
there  is  any  doubt  but  that  any  man  who  has  kept  the  run  of  the  legislative  work  for 
the  past  ten  years  knows  that  the  finances  of  this  State  have  been  managed  by  the  Legis- 
lature, and  that  the  present  flourishing  condition  of  our  finances  is  due  entirely  to  the 
efforts,  and  the  patriotic  efforts,  of  members  of  the  Legislature  who  came  down  here 
and  gave  their  time  and  their  talent  to  the  supervision  of  those  affairs. 

The  very  Legislature  which  is  decried  passed  bills  which  put  into  the  treasury  a 
surplus  of  $300,000  as  against  a  deficit  of  $200,000  found  there  in  1897.  Oh,  but  gentle- 
men say  they  have  passed  certain  bills,  and  that  when  the  Legislature  meets  here  the 
business  interests  of  this  State  will  tremble  with  fear  lest  the  Legislature  will  do  the 
things  they  ought  not  to  do. 

Well,  now,  I  shO'Uld  like  to  know  what  business  interests  are  trembling.  We  are 
told  that  the  business  interests  have  to  employ  attorneys  to  come  down  here  and  watch 
over  the  Legislature.  What  business  interests  employ  attorneys  to  come  here  to  watch 
over  it?  Did  you  ever  know  a  grocery  store  to  have  a  lobby  here?  Did  you  ever  know 
a  dry  goods  store  to  have  a  lobby  here?  Who  is  it  that  is  watching  the  Legislature? 
'The  business  interests  that  tremble  when  the  Legislature  meets  are  the  business  in- 
terests that  are  enjoying  unusual  and  unprecedented  privileges — privileges  which  they 
know  they  are  not  entitled  to  and  privileges  on  which  they  are  willing  to  spend  their 
money  and  employ  the  talents  of  their  employees  before  they  will  give  them  up. 
'(Applause.) 

Those  are  the  business  interests  that  employ  the  attorneys  who  hang  around  the 
Legislature  to  protect  the  interests  of  their  employers.  It  is  because  they  enjoy 
privileges  to  which  they  are  not  entitled  and  which  they  do  not  want  to  give  up. 

Mr.  Newton:  If  he  supposes  for  an  instant  that  I  had  any  reference  to  corporations, 
to  railroads  or  corporations  of  any  sort,  in  my  statement  that  the  business  interests  of 
this  State  were  in  trepidation,  he  is  mistaken.  I  do  not  have  any  corporate  interest 
anywhere  that  I  know  of,  and  I  do  not  represent  corporations,  nor  do  I  go  before  legis- 
lative committees  in  that  behalf. 

Mr.  Eggleston:  Mr.  Chairman,  I  quoted  what  the  gentleman  said— I  intended  to  do 
it  correctly — that  the  business  interests  are  trembling. 

Mr.  Newton:  Private  business  interests,  not  corporations.  I  should  like  to  say  a 
word  further,  if  the  gentleman  will  permit  me. 

Mr.  Eggleston:  Certainly. 

Mr.  Newton:  I  do  not  regard  any  legislation  passed  by  the  Legislature  of  Virginia 
as  being  vicious,  because  that  would  imply  that  they  knew  what  they  were  doing.  I 
contend  that  they  did  not  know. 

Mr.  Eggleston:  I  think  they  knew.  If  they  did  not,  it  was  because  I  could  not  tell 
them.  I  tried  mighty  hard  to  tell  them  what  they  were  doing  in  respect  to  that  bill. 
1  do  not  mean  to  attribute  to  the  gentlemen  from  Richmond  the  characterization  of  legis- 
lation, but  if  that  legislation  is  such  as  he  says  it  is  and  seems  to  think  it  is,  I  say  it  is 
vicious. 

Now,  let  us  see  what  business  interests  were  made  to  tremble  there.  If  I  mistake 
not,  the  gentleman  in  his  remarks  yesterday  said  he  knew  nothing  about  your  elections, 
nothing  about  yonr  politics.  If  the  gentleman  had  given  a  little  of  his  time  to  our 
-■elections,  a  little  more  of  his  time  to  our  politics,  which  some  of  us  think  is  equivalent 
to  ^patriotism  ■ 
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Mr.  Newton:  I  will  say  to  the  gentleman  that  I  have  given  a  good  deal  of  time  to 
politics  here  in  the  city  of  Richmond,  and  I  think  tO'  the  betterment  of  the  condition  in 
the  city. 

Mr.  Eggleston:  I  do  not  doubt  that  if  you  v/ent  into  it  you  improved  it,  but  you  did 
not  go  far  enough.  If  you  had  gone  far  enough  you  might  have  elected  a  Legislature, 
perhaps,  not  so  dangerous  as  the  one  you  say  we  had  here. 

I  come  now  to  another  point.  The  gentleman  ought  to  knov/  that  in  the  platform 
of  the  dominant  party  of  the  State  of  Virginia  for  fifteen  years  there  has  been  a  clause 
decrying  trusts.  Even  the  platform  of  the  opposition  party  now  decries  dangerous 
trusts.  ¥/hen  the  Legislature  of  A^irginia  in  1897  was  appealed  to  for  relief,  it  appeared 
that  nearly  every  insurance  company  doing  business  between  the  Potomac  river,  the 
Gulf  of  Mexico  and  the  Mississippi  river,  was  in  an  association  known  as  the  South- 
eastern Tariff  Association;  that  some  of  them  w^ere  in  it  willingly  and  some  had  been 
forced  into  it  by  other  insurance  companies  because  when  the  majority  of  the  companies 
in  any  city,  town  or  community  were  in  that  association,  they  could  prevent  other  com- 
panies from  getting  business,  as  they  would  refuse  to  write  policies  on  the  same  risk. 

Under  the  laws  of  that  association  ever^^  company  was  bound  by  a  bond — not  to 
sell  insurance  at  such  prices  as  they  thought  they  could  afford  to  sell  it  at  and  live — 
but  they  were  bound  not  to  Bell  insurance  at  any  figures  except  such  as  were  furnished 
by  the  head  office  of  that  association,  which  happened  to  be  in  Atlanta,  Ga.  Now,  sir, 
almost  every  company  doing  business  in  this  State  was  in  that  association,  and  if  a 
company  was  not  in  it,  the  other  companies  which  were,  would  not  take  risks  on  the 
same  property  that  the  free  company  took  risks  on. 

The  rates  on  your  property  and  mine  were  fixed,  not  according  to  the  law  of  supply 
and  demand,  but  according  to  the  sweet  will  of  a  board  that  met  in  Atlanta,  Ga.,  and 
a  little  man  sitting  on  a  stool  in  Atlanta,  Ga.,  fixed  the  rate  of  insurance  on  every  piece 
of  property  in  the  State  of  Virginia. 

That  is  not  all.  They  had  a  provision  in  the  contract  whereby — they  had  the  agents 
in  too — they  made  the  agents  sign  a  contract  that  they  would  not  take  insurance  for 
any  lower  price  than  the  price  fixed  in  the  tariff  rate  of  the  Southeastern  Tariff 
Association. 

More  than  that,  the  agents  bound  themselves  that  they  would  not  accept  a  greater 
commission  for  their  work  than  15  per  cent.  In  addition  to  that,  if  anybody,  whether 
he  knew  that  an  agent  had  violated  the  contract  or  not,  went  to  headquarters  and  made 
a  complaint  against  me,  if  I  was  an  agent,  that  I  had  violated  the  Southeastern  Tariff 
Association  rates,  the  little  man  on  the  three-legged  stool  in  Atlanta  served  notice  on 
me,  and  I  could  not  even  plead  not  guilty  until  I  put  up  $50.  The  terms  of  the  contract 
itself  said  that  the  agent  was  presumed  to  be  guilty  whenever  he  was  charged  with  it, 
and  that  he  had  to  prove  his  innocence. 

Now,  sirs,  that  was  the  association,  the  fair  business  association.  An  association 
supposed  to  be  formed  for  the  purpose  of  giving  the  people  of  the  Southern  States  cheap 
insurance!  Cheap  insurance,  when  a  few  men  in  Atlanta  controlled  the  rates  all  over 
the  South!    Gotten  up  to  give  us  cheap  insurance! 

The  people  who  came  here  about  the  matter  were  the  members  of  the  Business 
Men's  Association  of  the  city  of  Norfolk.  They  came  up  here  with  their  petitions,  and 
their  representatives  laid  this  state  of  facts  before  the  Legislature  and  asked  it  to  pass 
this  law,  and  the  Legislature  passed  it. 

Now,  that  is  the  example  of  vicious  legislation  or  the  ill-advised  legislation,  if  you 
choose  so  to  term  it,  which  is  given  to  show  that  the  people  of  the  State  of  Virginia 
ought  to  be  robbed  of  the  right  to  any  participation  in  this  government,  and  that  the 
Legislature  is  not  worthy  even  to  come  here  more  than  once  in  four  years. 

Mr.  Avers:  I  call  the  attention  of  the  gentleman  to  the  fact  that  insurance  wa'J  cut 
almost  in  half  the  next  year. 

I  think  $150,000  was  saved  to  the  people  of  the  State. 

Mr.  Eggleston:  I  do  not  think  my  memory  is  at  fault.   I  had  known  the  Southeastern 
38 — Const.  I-ebs. 
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Tariff  Association  in  another  State  than  Virginia,  and  when  it  came  into  the  State  of 
Virginia,  if  I  am  not  mistaken,  when  the  city  of  Richmond  went  into  that  association,  it 
was  not  three  months  before  every  insurance  agent  here  was  up  in  arms  because  the 
association  had  raised  the  rate  of  insurance  in  the  city  of  Richmond.  What  was  the 
result?  The  business  men  of  the  city  of  Richmond  had  three  or  four  or  several  meetings 
with  a  view  to  organizing  an  insurance  company  to  carry  their  own  risks.  Then  the 
Southeastern  Tariff  Association  came  down  the  tree  and  gave  the  agents  in  the  city  of 
Richmond  some  hand  in  making  rates. 

Mr.  Chairman,  I  have  very  little  more  to  say.  I  v\^ant  to  show  this  Committee  that 
when  that  bill  came  before  the  Legislature,  it  came  before  it  as  an  effort  to  carry  out 
the  plank  which  had  been  in  the  Democratic  platform  for  fifteen  years.  It  undertook  to 
throttle  and  kill  one  of  the  most  outrageous  trusts  ever  created  on  the  face  of  God's 
earth.  It  undertook  to  kill  a  trust  which  had  the  business  interests  of  this  city  and  of 
the  South  right  by  the  throat.  The  men  in  Norfolk  could  get  no  insurance  on  cotton 
on  the  wharves  except  at  the  rate  fixed  by  the  man  in  Atlanta.  It  was  the  same  way 
with  all  business  interests. 

Mr.  Chairman,  since  that  A^Hiarton  law  went  into  effect,  since  you  have  taken  the' 
collar  off  the  necks  of  the  insurance  agents  all  over  this  State,  insurance  has  gone  down. 
In  my  county  it  has  gone  down  thirty  per  cent.  We  are  getting  insurance  there  in  some 
instances  for  more  than  thirty  per  cent,  less  than  we  got  it  before.  I  say  if  the  Legis- 
lature had  refused  to  pass  that  bill,  when  it  was  backed  by  the  Democratic  platform, 
when  it  was  backed  by  such  unprecedented  circumstances,  then  the  gentleman  from 
Richmond  could  have  come  here  and  might  have  said  that  the  business  interests  of  this 
State  trembled  when  the  Legislature  got  into  town. 

Now  I  am  nearly  through,  M;r.  Chairman.  I  desire  to  show"  what  might  be  the  result 
if  the  gentleman  from  Richmond  could  dictate  the  legislation.  Suppose,  Mr.  Cliairman, 
instead  of  making  the  business  interests  tremble  as  the  Legislature  land  in  the  city,  the 
legislators  should  have  seen  fit  to  go  by  the  ofiice  of  the  gentleman  from  Richmond  and 
ask  him  what  measures  could  be  safely  passed  without  any  injury  to  those  interests. 
The  first  thing,  as  I  have  shov/n,  that  he  would  have  told  them  is,  "You  must  not  put 
your  hands  on  this  insurance  trust,  because  you  will  make  the  business  interests 
tremble." 

Mr.  Newton:  I  am  as  heartily  in  favor  as  you  are  of  sweeping  every  trust  off  the 
globe. 

Mr.  Flood:    Except  the  insurance  trust. 

Mr.  Eggleston:  It  is  rather  unfortunate  that  the  gentleman  should  rise  and  object 
to  the  first  and  only  attempt  made  in  Virginia  to  do  so. 

Mr.  Newton:  I  never  made  any  objection  to  your  driving  the  Southeastern  Tariff 
Association  out  of  the  State,  but  I  did  make  an  objection  when  you  interfered  with  my 
personal  liberty. 

Mr.  Eggleston:  Let  us  see  about  that  personal  liberty.  I  have  great  respect  for 
the  personal  liberty  of  a  law-abiding  citizen.  I  have  not  much  for  those  who  violate  the 
law.  The  truth  of  the  business  is  that  I  think  this  government  is  made  for  the  law- 
abiding  citizens,  and  I  do  not  think  it  is  made  for  the  violators  of  the  law.  I  will  read 
this  law: 

Be  it  enacted  by  the  General  Assembly  of  Virginia,  That  it  shall  be  unlawful  for 
any  fire  insurance  company,  association  or  partnership  doing  a  fire  insurance  business 
in  this  State,  to  enter  into  any  compact  or  combination  with  other  fire  insurance  com- 
panies, associations  or  partnerships,  or  to  require  or  allow  their  agents  to  enter  into 
any  compact  or  combination  with  other  insurance  agents,  companies,  associations  or 
partnerships  for  the  purpose  of  governing  or  controlling  the  rates  charged  for  fire  in- 
surance charged  on  any  property  in  this  State:  Provided,  that  nothing  herein  shall 
prohibit  one  or  more  of  such  companies  from  employing  a  common  agent  or  agents  to 
supervise  and  advise  of  defective  structures  or  suggest  improvements  to  lessen  fire 
hazard. 

Now  I  understood  the  gentleman  to  say  yesterday  that  if  he  walked  down  the  street 
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and  saw  a  building  going  up  which  was  dangerous,  or  that  a  builder's  risk  ought  to  be 
on  the  building,  he  could  not  go  and  consult  with  his  friend,  another  insurance  man^ 
about  the  advisability  of  certain  action.    He  has  a  right  to  do  it. 
Mr.  Newton:  No,  sir. 

Mr.  Eggleston:  It  is  to  advise  about  a  "fire  hazard." 

Mr.  Newton:  No,  sir;  you  have  not  read  the  law  closely  enough. 

Mr.  Egglesion:  Let  us  see: 

Provided,  that  nothing  herein  shall  prohibit  one  or  more  of  such  companies  from 
employing  a  common  agent  or  agents  to  supervise  and  advise  of  defective  structures  or 
suggest  improvements  to  lessen  fire  hazard. 

Mr.  Newton:  "To  lessen." 
Mr.  Eggleston:    It  continues: 

That  all  fire  insurance  companies,  associations  or  partnerships  doing  a  fire  insurance 
business  in  this  State  shall  cause  to  be  filed  on  the  first  day  of  March  in  each  year,  with 
the  Auditor  of  Public  Accounts  of  this  State  the  alRdavit  of  some  officer  or  agent  of  said 
company,  association  or  partnership,  who  resides  in  this  State,  setting  forth  the  fact  that 
the  company  of  Avhich  he  is  an  officer  or  agent  has  not  in  the  twelve  months  previous  to 
the  date  of  the  said  affidavit  entered  into  any  trust,  combination  or  association  for  the 
purpose  of  preventing  competition  in  insurance  rates  in  this  State. 

Is  there  a'nything  wrong  about  that? 

The  said  affidavit  shall  be  made  before  some  officer  of  this  State  authorized  to 
administer  oaths,  and  any  false  statement  made  in  said  affidavit  shall  be  deemed  perjury, 
and  punished  by  a  fine  of  not  less  than  one  hundred  dollars  nor  more  than  one  thou- 
sand dollars,  and  by  confinement  in  the  penitentiary  for  one  year;  or,  in  the  discretion 
of  the  jury,  by  confinement  in  jail  for  a  period  of  not  less  than  thirty  days  nor  more  than 
twelve  months:  Provided  further,  that  any  attempt  to  evade  this  act  by  agreeing  upon 
any  one  person  or  number  of  persons  for  the  purpose  of  making  rates  for  all  such  in- 
surance companie«,  associations  or  partnerships,  or  by  buying  rate-books  made  by  any 
person  or  persons,  shall  be  deemed  a  violation  of  this  act,  and  shall  be  punished  as 
herein  provided. 

Now,  is  there  anything  in  that  part  to  which  the  gentleman  objects? 

Mr.  Newton:  You  do  not  allow  them  to  buy  common  information? 

Mr.  Eggleston:  No,  if  they  are  going  to  use  it  for  an  unlawful  purpose.  The  law 
allows  the  gentleman  to  go  to  a  drugstore  and  buy  a  bottle  of  morphia,  but  it  vrould  be 
a  crime  if  he  went  there  and  got  that  morphia  for  the  purpose  of  poisoning  me. 

Mr.  Newton:  I  would  not  want  to  poison  you,  but  you  simply  restricted  a  right  I 
had  theretofore — the  right  to  conversation  and  conference  

Mr.  Eggleston:  And  combination. 

Mr.  Newton:  With  one  of  my  own  profession  in  the  city.  You  have  simply  made  it 
illegal  for  me  to  do  a  thing  of  that  sort.  Have  you  imposed  any  penalty  upon  the  mer- 
chants of  this  city  if  any  two  of  them  get  together  and  agree  that  they  will  not  sell  sugar 
or  molasses  or  anything  else  except  at  a  certain  rate? 

Mr.  Eggleston:  They  have  not  done  it,  and  because  they  have  not,  we  have  not 
attached  a  penalty. 

Mr.  Newton:  They  are  doing  it  constantly  every  day  in  the  week. 

Mr.  Eggleston:  When  the  merchants  do  it  to  any  extent  so  to  hurt  the  people  of 
Virginia,  a  Legislature  representing  that  people,  if  you  all  will  let  them  come  down  here, 
will  take  care  of  the  people.  (Applause.) 

Mr.  Newton:  I  regard  myself  as  one  of  the  people. 

Mr.  Glass:  If  Richmond  merchants  do  that,  a  resident  of  Richmond  can  go  over  to 
Manchester  and  buy  his  sugar  and  coffee. 
Mr.  Eggleston:  Certainly. 

Mr.  Glass:  I  should  like  to  make  a  suggestion  to  the  gentleman  from  Charlotte. 
Suppose  we  admit  that  the  law  is  iniquitous,  as  the  delegate  from  Richmond  contends^ 
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ought  he  to  be  conipelied  to  endure  for  four  years  a  law  that  deprives  hiin  of  his  personal 
liberty  and  rights? 

Mr.  Newton:  No,  sir. 

Mr.  Eggleston:  But  let  me  tell  you  something  more  about  it. 

The  law  is  not  only  right,  but  it  is  eternally  right.  There  is  nothing  wrong  in  it. 
It  does  not  trespass  on  the  individual's  right;  it  does  not  infringe  upon  the  rights  of 
anybody  on  top  of  the  earth  who  wants  to  observe  the  law.  The  object  of  that  law  is  to 
prevent  a  combination  for  the  purpose  of  fixing  rates  on  insurance.  If  I  am  in  business 
I  have  to  buy  certain  commodities,  and  insurance  is  one  of  them.  It  is  not  a  question  of 
option  with  me.  I  am  bound  to  do  it.  Now  that  law  says  that  the  officers  of  no  associa- 
tion shall  sit  in  Atlanta,  Ga.,  and  levy  a  tribute  on  the  business  of  the  State  of  Virginia 
if  the  representatives  of  the  people  can  help  it. 

Now,  I  have  but  a  little  more  to  say,  and  then  I  shall  conclude.  I  want  to  call  the 
attention  of  the  Committee  to  another  argument  of  the  gentleman  from  Richmond.  To 
prove  to  you  that  you  ought  to  have  quadrennial  sessions,  instead  of  biennial  sessions  of 
the  Legislature,  economy  and  bad  legislation  were  his  arguments.  In  the  course  of  his 
argument  on  the  ground  of  economy  he  cited  the  expenses  of  the  State  of  Georgia  and 
the  expenses  of  the  State  of  NoTth  Carolina.  I  will  call  his  attention  first  to  the  fact 
that  both  Georgia  and  North  Carolina  have  biennial  sessions  of  the  Legislature,  and 
neither  one  in  the  interest  of  economy  has  ever  found  it  necessary  to  adopt  quadrennial 
sessions.  One  moTe  point.  The  rate  of  State  tax  in  Georgia  is  53.4  cents.  In  the  State 
of  Virginia  it  is  only  40  cents. 

Now,  just  a  little  more,  gentlemen,  and  I  shall  be  through.  Suppose  the  next  Legis- 
lature that  conies  here  does  not  want  to  make  the  business  interests  tremble.  The 
members  will  go  by  the  office  of  the  gentleman  from  Richmond  and  ask  him  "V/hat  acts 
shall  we  pass  and  what  shall  we  not  pass,"  and  the  first  reply  they  will  get,  as  I  men- 
tioned before,  is,  ''You  m.ust  not  touch  up  the  insurance  companies." 

The  next  would  be  what?  The  gentleman  has  peculiar  ideas  on  taxation.  They 
could  go  to  him  and  get  his  views  and  embody  them  in  the  laws,  and  then  perhaps  the 
business  interests  of  this  State  would  not  tremble.    What  are  those  ideas? 

I  was  going  to  say  that  when  the  Legislature  comes  and  goes  by  to  get  the  gentle- 
man's advice  about  legislation,  they  may  get  something  on  taxation.  In  the  course 
of  a  speech  delivered  before  the  Chamber  of  Commerce,  May  9th,  the  gentleman  from 
Richmond  said: 

The  question  may  pertinently  be  asked  whether  the  reform  contemplated  calls  for 
a  release  of  all  personalty  from  taxation.  I  may  say  no.  But  there  are  some  forms  of 
personal  property  it  would  be  judicious  to  exclude,  particularly  those  which  add  to  the 
costs  of  capital,  merchandise  and  manufacturing.  -  ' 

Now,  what  does  that  mean?    Yoa  must  not  tax  money. 

Mr.  Newton:  No,  sir;  it  does  not  mean  that,  if  the  gentleman  will  allow  me.  The 
purpose  of  that  remark  was  to  encourage  manufacturing  as  far  as  possible  in  the  State 
of  Virginia  and  the  upbuilding  of  our  industries. 

Mr.  Eggleston:  I  did  not  think  I  was  mistaken.  Then  the  gentleman  said  just 
after  that  allusion,  quoting  from  Enoch  Ensley,  "Never  tax  anything  that  would  be  of 
value  to  your  State,  that  could  or  would  run  away,  or  that  could  or  would  come  to  you." 

What  is  going  to  run  away?  A  horse  is  not  going  to  run  off  if  you  tie  him.  You 
can  tax  the  horse  of  the  farmer  in  Charlotte  county. 

Mr.  Newton:    Capital  will  run  away. 

Mr.  Eggleston:    Is  not  that  money?    That  is  what  I  said — "do  not  tax  money." 
Mr.  Newton:    No,  sir;  it  does  not  mean  that. 

Mr.  Eggleston:  Now  I  know  why  the  business  interests  tremble  when  the  Legisla- 
ture comes  here.  (Applause.) 

Mr.  Chairman,  the  people  pay  taxes  on  everything  they  have  on  God's  earth,  from 
a  shoat  no  bigger  than  your  fist  up  to  the  horse  that  pulls  the  plow.    The  farmer  cannot 
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hide  them.  He  pays  taxes  on  them,  and  those  receipts  constitute  the  bulk  of  the  taxes 
paid.  It  is  not  from  invisible  property.  The  Legislature  ever  since  1895-6,  and  perhaps 
further  back,  has  been  trying  to  get  the  wealth  of  the  State  of  Virginia  to  bear  with  the 
poor  people  of  this  State  some  of  the  burdens  of  taxation,  to  have  eoual  and  just 
taxation,  as  demanded  by  the  Constitution  of  the  State  of  Virginia;  and  perhaps  Those 
are  some  of  the  business  interests  that  tremble  when  the  Legislature  comes  along. 
(Applause.)    They  expect  another  such  effort. 

I  tell  you  now,  gentlemen,  if  you  do  not  want  the  people  to  make  that  effort,  do 
not  let  their  representatives  in  here  once  in  four  years.  Lock  the  door  and  throv%^  the 
key  away,  because  when  they  come  here,  as  sure  as  there  is  a  God  in  Heaven,  they  are 
going  to  make  every  class  of  property  bear  its  just  burden  of  taxation.  The  people  are 
tired  of  paying  taxes  for  somebody  else.    For  fear  of  making  capital  run  av%'ay! 

Mr.  Newton:  It  does  not  come  here  because  of  taxation. 

Mr.  Eggleston:  If  it  does  not  come  here,  then  we  cannot  affect  that  which  is  not 
here.  (Applause.)  If  it  is  here,  gentlemen  of  the  Committee,  and  is  in  the  hands  of  • 
men  who  are  not  willing  to  come  up  and  pay  their  fair  share  of  the  burdens  of  this  gov- 
ernment, then  it  is  in  dangerous  hands,  and  it  had  better  go  away.  (Applause.)  That 
is  the  size  of  it.  If  you  do  not  want  it  taxed,  put  the  next  session  of  the  Legislature  off 
till  doomsday,  because  that  is  the  only  safe  way  to  do.  If  the  Legislature  represent  the 
people  they  are  going  to  try  to  do  v\'hat  the  Constitution  requires  of  them.  The  present 
Constitution  says  taxes  shall  be  equal  on  all  classes  of  property,  and  the  Legislature 
has  been  trying  to  do  that  even  if  it  did  disturb  certain  business  interests  just  a  little 
bit. 

Now,  Mr.  Chairman,  I  have  detained  the  Committee  longer  than  I  expected  to  do.. 
The  gentleman  from  Richmond  called  our  attention  to  some  increases  in  appropriations,, 
and  even  at  the  risk  of  wearying  you  a  little,  I  will  call  to  your  attention  what  the  in- 
. creases  were.  He  said  they  were  SSO,000.  Twenty  thousand  dollars  went  to  tlie  Female 
Normal  School  at  Farmville.  .  The  State  cf  Virginia  in  its  wisdom  has  established  a 
school  there  to  educate  the  young  women  of  this  State.  It  was  overcrowded.  There  vras 
not  adequate  room.  There  were  more  applicants  than  they  had  room  for.  VvTien  the: 
State  had  a  surplus  here,  before  this  extra  debt  interest  came  on  theni,  the  Legislattire 
thought  they  had  better  provide  for  those  contingencies  vvhile  able  to  do  so,  and  they 
appropriated  $20,000  to  increase  the  capacity  of  that  institution.  Is  the  Convention 
opposed  to  that? 

Then  there  is  the  University  of  Virginia,  the  State  institution.  They  increased  the 
appropriation  |10,000,  for  what  purpose?  For  an  electric-light  plant  that  wotild  save  the 
institution  $2,500  a  year  and  pay  for  itself  in  fotir  years.  Was  that  bad  business  man- 
agement? 

The  Virginia  Military  Institute — $5,000  for  sanitary  purposes.  Does  the  gentleman 
recollect  that  there  was  an  epidemic  of  typhoid  fever  there,  v^-hen  more  than  one  young 
boy  who  had  been  placed  in  the  care  of  a  State  institution  lost  his  life  because  of 
defective  sanitary  arrangements.  Does  any  member  of  this  Convention  think  the  State 
of  Virginia,  in  the  due  care  of  the  youth  of  this  land,  did  wrong  when  it  appropriated 
$5,000  to  put  that  institution  in  a  proper  condition  to  save  the  lives  and  the  health  of 
those  young  boys  sent  there  to  be  educated?  Mr.  Chairman,  they  would  have  been  less 
than  human  if  they  had  failed  either  to  do  that  or  to  shut  the  doors  of  that  instittition. 

In  appropriation  for  the  Virginia  School  for  the  Deaf  there  was  a  deficit  of  $1,200. 

William  and  Mary  College  is  the  only  male  normal  school  in  the  State.  There  were 
old  buildings  almost  falling  down  upon  the  heads  of  the  boys  and  scholars  there.  The 
Legislature  appropriated  $10,000  to  repair  those  buildings.  What  would  you  do?  AVould 
you  let  them  go  to  wreck  and  ruin  rather  than  meet  the  adverse  criticism  of  some  people 
vv^ho  did  not  understand  why  these  things  were  done? 

I  want  it  expressly  understood  that  I  do  not  consider  it  my  business  to  undertake  to 
defend  the  Legislature  of  Virginia.  It  has  stood  the  criticism  of  one  hundred  and 
twenty-odd  years.    It  represents  the  people.    It  affords  a  field  for  the  only  active  par- 
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ticipation  the  people  have  in  this  government.    They  have  always  exercised  it  properly. 

If  our  Legislatures  have  not  been  what  they  should  have  been,  how  are  yoii  going 
to  make  them  better.  They  are  as  good  as  the  people  who  sent  them  here.  They  rep- 
resent those  people,  and  if  there  is  any  room  to  criticise,  and  you  want  to  improve  that 
Legislature,  do  not  undertake  to  improve  it  by  putting  it  in  a  straight-jacket  after  it  is 
created.  You  come  with  me  and  we  will  see  if  we  cannot  get  a  better  electorate  and  a 
better  Legislature,  and  then  perhaps  when  the  Legislature  comes  here  the  business  in- 
terests of  the  gentleman  will  not  suffer  and  will  not  be  quaking  with  fear.  That  is 
what  we  must  do. 

'  If  the  Legislature  is  not  what  it  should  be,  go  to  the  fountain-head  and  make  it 
what  it  should  be.  Do  not  cut  off  these  appropriations  for  education,  but  increase  them, 
:so  that  you  will  have  a  better  electorate,  and  then  if  there  is  within  the  body  of  your 
'electorate  any  considerable  number  of  persons  whose  presence  there  is  a  menace  to  the 
^^elfare  of  this  State  and  the  purity  of  her  institutions,  come  up  like  a  man,  even  if  you 
are  criticised  for  it,  and  help  us  to  cut  off  that  part  of  it.  When  we  get  a  better  elec- 
torate we  will  have  a  better  Legislature.  For  God's  sake  do  not  destroy  the  only  chance 
the  people  have  to  participate  in  their  government.  (Applause.) 

At  the  conclusion  of  the  speech  of  Mr.  Eggleston  the  Committee  rose,  and  on  motion 
of  Mr.  Lindsay,  the  Convention  adjourned  until  to-morrow,  Thursday,  September  26, 
1901,  at  10:30  o'clock  A.  M. 


THURSDAY,  September  26,  1901. 

The  Convention  met  at  10:30  o'clock  A.  M. 
Prayer  by  Rev.  R.  P.  Kerr,  D.  D.,  of  Richmond. 

Mr.  Watson:  Mr.  President,  in  the  absence  of  a  distinguished  mem^er  of  this  body, 
who  was  expected  to  have  assumed  this  office,  I  have  the  honor  to  state  that  the  Com- 
mittee on  the  Elective  Franchise,  Qualification  for  Office,  Basis  of  Representation  and 
Apportionment,  and  on  Elections,  has  had  under  consideration  the  various  subjects  com- 
mitted to  its  judgment,  and  that  on  so  much  thereof  as  relates  to  the  elective  franchise 
it  is  ready  to  make  its  report. 

I  would  crave  indulgence,  Mr.  President,  to  express  to  this  Convention,  to  the  people 
of  Virginia,  and  to  the  public  press  grateful  acknowledgment  of  the  kindly  patience  and 
sympathy  so  generously  accorded  the  committee  throughout  its  arduous  labors,  extend- 
ing over  many  months. 

Political,  economic,  and  social  conditions,  variant  as  the  soil  itself  in  the  different 
sections  of  the  State,  have  greatly  complicated  the  undertaking  and  protracted  the  in- 
vestigation beyond  the  anticipations  of  many  wise  and  good  citizens.  To  turn  back  the 
clock  of  time  and  to  undo  the  work  of  thirty  years  of  mistake  and  crime  was  not,  Mr. 
President,  the  work  of  an  hour,  or  a  day,  or  a  week.  To  strike  from  the  suffrage  the 
alien  and  the  enemy  in  Eastern  Virginia  and  at  the  same  time  leave  untouched  the 
worthy  but  illiterate  Anglo-Saxon  of  the  mountain  side  and  to  the  west  beyond,  was  not 
an  easy  task  for  the  mind  to  conceive  nor  for  the  hand  to  execute.  May  the  enormity 
of  the  evil  and  the  magnitude  of  the  difficulty,  sir,  atone  in  some  sort  for  the  time  con- 
sumed in  its  consideration. 

Witli  this  brief  statement,  Mr.  President,  and  with  great  respect,  the  committee 
offers  it  conclusions  on  this  important  subject,  not  as  the  best  theoretical  or  possible 
solution  of  the  problem,  but  as  the  best  practicable  and  attainable  under  all  the  circum- 
stances existing  in  different  sections  of  the  Commonwealth. 

I  ask,  sir,  that  the  report  of  the  committee  be  read  and  printed,  and  that  it  lie  on 
the  table  for  future  consideration.  (Applause.) 

The  Secretary  read  the  report  as  follows: 
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To  the  Convention: 

The  Committee  on  the  Elective  Franchise,  Qualification  for  Office,  Basis  of  Repre- 
sentation and  Apportionment  and  on  Elections  has,  in  the  performance  of  its  duty,  had 
under  consideration  the  subjects  referred  to  it,  and  submits  the  following  report  on  so 
much  thereof  as  relates  to  the  Elective  Franchise: 

The  Committee  has  prepared  and  returns  herewith  an  article  covering  the  subject 
now  reported  on,  the  adoption  of  which  it  respectfully  recommends. 

The  Committee  has  accepted  as  an  essential  and  fundamental  principle,  the  proposi- 
tion that  no  person  should  enjoy  the  privilege  of  suffrage  unless  he,  in  some  way,  gives 
(in  the  language  of  the  Bill  of  Rights)  sufficient  evidence  of  his  permanent  common 
interest  in  and  attachment  to  the  community.  In  the  opinion  of  the  Committee,  this 
permanent  interest  and  attachment  is  not  established  by  mere  residence  within  the 
State.  A  person  before  being  entitled  to  participation  in  the  high  and  responsible 
duties  of  governing  and  controlling  the  destinies  of  the  State,  should  be  identified  with 
it  in  a  common  interest  by  a  tie  more  secure  and  substantial  than  one  he  can  voluntarily 
sever  by  the  mere  act  of  crossing  the  border  dividing  him  from  another  people. 

The  permanent  and  substantial  identification  with  the  State  which  its  residents 
should  possess  as  a  prerequisite  to  the  exercise  of  suffrage  can,  in  the  opinion  of  the 
Committee,  be  manifested  in  three  several  ways:  First,  by  conspicuous  and  deserving 
public  service;  second,  by  participation  in  the  public  burdens,  through  ownership  of 
property  subject  to  taxation;  and  third,  by  substantial  personal  contribution,  not  based 
on  the  ownership  of  property,  to  the  industry,  development  and  welfare  of  the  State. 

It  is  manifest  that  for  the  purposes  of  these  tests  some  definite  standard  of  the  re- 
quirements must  be  established.  This  standard  must  be  real  and  substantial,  but  it 
must  not  be  so  high  as  to  be  unreasonably  stringent  or  exclusive. 

In  practically  applying  these  principles  to  the  existing  conditions  in  Virginia,  the 
Committee  has  deemed  it  just  and  wise  to  divide  those  residents  of  the  State  who  should 
enjoy  the  privilege  of  suffrage  into  the  following  classes,  all  persons  coming  within  any 
one  of  which  can  vote: 

First.  Those  persons  who  have  performed  conspicuous  and  deserving  public  service. 

These  the  Committee,  in  the  suggested  article  for  the  Constitution,  has  defined  as 
follows : 

'"Persons  who  have  served  in  time  of  war  in  the  army  or  navy  of  the  United  States, 
or  of  the  Confederate  States,  or  of  any  State  of  the  United  States." 

This  is  considered  a  fit  tribute  from  the  State  to  the  patriots  and  heroes  who  have 
offered  their  all  as  a  willing  sacrifice  in  the  service  of  their  country. 

Second.  Those  who  participate  in  the  public  burdens  through  ownership  of  property 
subject  to  taxation.    These  the  Committee  has  defined  as  diiix 

Person  who.  or  whose  wife,  shall  have  paid  to  the  State  taxes  for  the  year  pre- 
ceding that  in  which  he  offers  to  vote,  amounting  to  as  much  as  $1.00  on  property  owned 
iDy  and  assessed  against  him  or  his  wife. 

This  will  require  that  there  shall  be  in  the  family,  the  head  of  which  is  entitled 
to  vote  by  reason  of  this  evidence  of  his  identification  with  his  community,  property 
■assessed  for  taxation  at  at  least  $250.00,  according  to  the  present  rate  of  taxation.  It 
is  considered  by  the  Committee  that,  while  many  persons  not  owning  property  are  also 
■entitled  to  vote,  there  can  be  no  reasonable  dissent  from  the  proposition  that  any  person 
owning  that  much  property  in  the  community  should  be  also  entitled  to  vote,  if  in 
■addition  he  possesses  such  other  prerequisites  as  may  be  imposed.  This  operates  as  a 
disqualification  on  no  one,  but  merely  confers  the  privilege  of  suffrage  on  an  additional 
number  of  people. 

Third.  Those  who  make  a  substantial  contribution,  not  in  the  form  of  property,  to 
the  industry,  development  and  welfare  of  the  State. 

These  the  committee  has  defined  as  follows: 

Those  persons  not  embraced  in  the  foregoing  enumeration,  who,  when  they  offer  to 
register,  shall  be  able  to  give  a  reasonable  explanation  of  the  general  nature  of  the 
-duties  of  the  various  officers  for  whom  they  may  vote  at  any  time,  under  the  laws  then 
existing,  be  entitled  to  vote,  and  v/ho,  if  physically  able,  shall  have  indicated  their  sub- 
stantial attachment  to,  or  identification  with,  this  State,  by  having  been  regularly  em- 
ployed or  engaged  in  a  lawful  trade,  profession,  business  calling,  work  or  service,  for 
-at  least  one-fourth  of  the  time  during  the  year  next  preceding  that  in  which  they  shall 
offer  to  vote. 

It  is  manifest  that  a  great  number  of  people  other  than  soldiers  and  property  owners 
possess  the  qualifications  to  make  them  safe  and  proper  voters,  and  it  was  accordingly 
necessary  to  form  another  class  of  sufficient  latitude  to  include  all  these  deserving 
persons,  and  at  the  same  time  to  impose  prerequisites  sufficient  to  exclude  those  whose 
participation  in  the  suffrage  cannot  be  justified  on  any  reasonable  ground,  and  threatens 
the  safety  and  prosperity  of  the  State. 
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The  safest  and  best  test  for  this  large  class  is  Considered  by  the  Committee  to  be 
labor,  and  labor  wherever  legitimately  performed,  whether  in  a  trade  or  a  profession, 
on  a  farm  or  in  a  commercial  business — anywhere  or  in  any  connection  where  a  man 
crowns  his  days  with  the  dignity  of  industry. 

As,  however,  this  test,  like  residence,  permits  easy  removal  from  and  abandonment 
of  the  State,  it  is  considered  proper  to  add  to  it  the  requirement  that  the  voter  shall 
possess  an  intelligent  comprehension  of  the  use  for  w^hich  the  elective  franchise  is 
intended,  and  that  before  he  shall  register,  as  preliminary  to  voting  to  choose  agents 
for  the  people,  he  shall  have  a  reasonable  comprehension  of  what  these  agents  are 
chosen  to  do.  If  he  does  not  know  this,  he  can  form  no  intelligent  estimate  of  the  rela- 
tive fitness  of  the  various  persons  who  are  being  considered  for  the  position,  and  should 
have  no  voice  in  the  selection.  The  man  who  does  not  know,  in  a  general  way,  what  a 
person  is  required  to  do,  is  not  fit  to  select  anybody  to  do  it.  The  vote  of  such  a  person 
in  an  election  is  merely  a  contribution  to  the  ignorance  and  danger,  and  probably  to  the 
corruption  of  the  suffrage. 

The  Committee  has  not  been  oblivious  of  the  fact  that  the  value  of  this  test  depends 
upon  its  intelligent  and  proper  application;  but,  after  long  and  it  is  believed  faithful 
consideration,  no  other  test  seemed  possible  which  would  not  result  in  the  exclusion 
from  the  privilege  of  suffrage  of  a  very  large  class  of  our  most  deserving  and  trust- 
worthy fellow-citizens. 

To  avoid  the  evils  of  an  improper  and  objectionable  administration,  the  Committee 
has  provided  for  a  Board  of  three  Commissioners  of  Registration  to  be  appointed  by  the 
judge  of  the  Circuit  Court,  who  shall  pass  upon  this  requirement,  and  for  an  appeal,  at 
the  instance  of  any  person  claiming  to  be  improperly  excluded,  to  the  Circuit  Court,  or 
to  the  judge  thereof  in  vacation.  It  is  believed  that  in  this  way  the  provision  has  been 
safeguarded  as  far  as  the  nature  of  the  case  and  the  public  interest  require. 

In  the  opinion  of  the  Comm.ittee,  experience  has  demonstrated  the  fact  that  every 
person  who  participates  in  government  should  in  some  way  contribute  to  its  support, 
unless  excused  by  some  consideration  of  the  highest  dignity.  It  therefore  recommends 
that  there  shall  be  imposed  as  a  prerequisite  to  voting,  on  all  persons  embraced  in  the 
classes  upon  which  the  privilege  of  suffrage  is  conferred,  except  upon  the  military  and 
naval  class,  a  poll-tax  of  one  dollar  and  a  half  ($1.50),  which  must  be  paid  at  least  six 
months  before  the  election  in  which  the  voter  offers  to  participate.  The  requirement 
that  this  payment  shall  be  made  so  far  in  advance  is  inserted  in  order  to  prevent  the 
corruption  of  the  franchise  by  candidates  for  office  on  the  eve  of  or  during  an  election, 
and  in  order  to  confine  the  voting  to  those  persons  who  value  the  privilege  sufficiently 
to  qualify"  themselves  for  it  by  their  own  individual  and  unaided  act. 

Those  who  have  served  in  time  of  w^ir  in  the  armies  and  navies  of  the  country  are 
excused  from  the  payment  of  this  poll-tax  as  a  prerequisite  to  voting  in  further  recogni- 
tion of  their  meritorious  service  and  of  the  high  duty  which  is  owed  to  them  by  the 
State. 

As  the  State  is  in  a  most  generous  way  providing  for  the  education  of  the  people, 
and  as  the  present  efficient  system  of  public  education  has  existed  in  the  State  for 
nearly  one  generation,  it  is  not  considered  unjust  to  require  an  educational  prerequisite, 
with  some  exemptions,  to  the  voting  of  those  persons  who  shall  register  subsequent  to^ 
January  1,  1904.  It  is  not  applied  at  once  in  deference  to  those  still  living  who  have 
had  no  adequate  opportunity  to  secure  an  education.  It  is  applied,  in  an  automatic  way, 
to  those  who  shall  register  after  January  1,  1904,  not  only  as  a  just  requirement,  but 
also  as,  in  some  measure,  an  additional  safeguard  against  a  possible  corrupt  admission 
to  registration  at  some  time  in  the  future  of  persons  not  possessing  the  necessary 
requirements  as  to  intelligence. 

The  Committee  has  endeavored  to  duly  consider  all  the  qualifications  -for  suffrage 
other  than  those  finally  adopted. 

The  Committee  has  carefully  considered  the  suggestion  of  property  and  its  modi- 
fications as  a  basis  of  suffrage;  but,  being  unable  to  reach  an  agreement  on  that  basis, 
it  has  abandoned  the  idea  and  deems  it  inadvisable  and  impracticable  to  present  it  to 
the  Convention. 

The  Committee  has  likewise  earnestly  considered  a  mere  educational  test,  by  which 
is  meant  a  test  involving  the  capacity  merely  to  read  and  write. 

In  the  opinion  of  the  Committee  the  capacity  to  read  and  write  furnishes  no  evi- 
dence whatever  of  fitness  for  the  exercise  of  suffrage.  Under  modern  conditions,  a 
large  number  of  our  most  objectionable  citizens  can  both  read  and  write.  This  means 
nothing,  unless  accompanied  by  intelligent  comprehension  of  the  duties  of  citizenship. 
The  Committee  concluded  that  if  a  reading  and  writing  test  were  at  any  time  permitted, 
it  would  be  necessary  to  add  to  this  mere  empty  form  of  education  the  requirement  of 
an  intelligent  comprehension  of  the  practical  duties  and  obligations  of  citizenship. 

It  is  proper  to  note  that  under  the  plan  now  submitted  to  the  Convention  no  worthy 
citizen  of  Virginia  who  is  intelligent  enough  to  know  what  he  is  doing  when  he  votes, 
is  excluded  from  the  privilege  of  suffrage;  and  further,  that  this  measure,  if  approved,. 
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will,  in  the  opinion  of  this  Committee,  be  a  tliorougiily  efficient  remedy  for  tne  evil  now 
existing  in  the  suffrage  of  Virginia  and  afflicting  its  people. 

In  framing  the  article  suggested,  the  Committee  has  heen  inspired  by  ihe  purpose 
to  elevate  and  purify  the  elective  franchise,  to  strengthen  the  State,  and  to  invesi  with 
value  and  dignity  the  citizenship  of  this  republic,  so  far  as  resident  in  Virginia - 

lA'ith  this  brief  explanation,  it  submits  its  work  to  the  dispassionate  and  inieiligent 
consideration  of  this  Convention. 

ALFRED  P.  THOM. 
THOMAS  H.  BARXES. 
GEORGE  D.  WISE. 
R.  L.  GORDON.  Jb.. 
JOHN  H.  INGRAM. 
CLAGGETT  B.  JONES. 
GILMOR  S.  KENDALL. 
J.  H.  LINDSAY. 
ALEXANDER  HAMILTON. 
BERRYMAN  GREEN. 
H.  D.  FLOOD. 
WALTER  A.  WATSON.. 

ARTICLE   . 

Section  1.  Every  male  citizen  of  the  I'nited  States,  at  least  twenty-one  years  of 
age,  who  shall  have  been  a  resident  of  this  State  for  at  least  two  years,  of  the  county  or 
city  in  which  he  shall  offer  to  vote  at  least  one  year,  and  of  the  precinct  of  which  he 
shall  offer  to  vote  at  least  thirty  days,  next  preceding  the  election  at  vvhich  he  shall 
offer  to  vote,  who  shaJl  have  been  registered  as  may  be  prescribed  by  law,  and  who  shall 
have  paid  in  person  to  the  State,  at  least  six  months  prior  to  the  election  at  which  he 
shall  offer  to  vote,  a  poll-tax  of  one  dollar  and  fifty  cents  (SI. 50)  for  the  preceding  year, 
except  as  hereinafter  provided  otherwise,  shall  be  entitled  to  vote  for  members  of  the 
General  Assembly,  and  all  officers  elected  by  the  people:  Provided, 

He  be  a  person  who  has  served  in  time  of  war  in  the  aimiy  or  navy  of  the  I'nited 
States,  or  of  the  Confederate  States,  or  of  any  State  of  the  United  States :  or. 

He  be  a  person  who,  or  whose  wife,  shall  have  paid  to  the  State  taxes  for  the  year 
preceding  that  in  which  he  off'ers  to  vote,  amounting  to  as  much  as  one  dollar  '  SI  \ .  on 
property  owned  by  and  assessed  against  him  or  his  wife:  or, 

He  be  a  person  not  embraced  in  either  of  the  foregoing  alternatives,  who.  when 
he  offers  to  register,  shall  be  able  to  give  a  reasonable  explanation  of  the  general  nature 
of  the  duties  of  the  various  officers  for  whom  he  may,  at  any  time,  under  the  laws  then 
existing,  be  entitled  to  vote,  and  who.  if  physically  able,  shall  have  indicated  his  sub- 
stantial attachment  to,  or  identification  with,  this  State,  by  having  been  regularly  em- 
ployed or  engaged  in  lawful  trade,  profession,  business,  calling,  work  or  service,  for  at 
least  one-fourth  of  the  time  during  the  year  next  preceding  that  in  which  he  shall  offer 
to  vote: 

And  provided  further,  that  the  provisions  hereinbefore  contained  as  to  the  payment 
of  the  poll-tax  as  a  prerequisite  to  voting  shall  not  apply  to  any  election  held  prior  to 
the  first  day  of  January,  190:3,  and  that  no  person  who  has  served  in  time  of  war  in  the 
anny  or  navy  of  the  United  States,  or  of  the  Confederate  States,  or  cf  any  State  of  the 
ITnited  States,  shall,  at  any  time,  be  required  to  pay  a  poll-tax  as  a  prerequisite  to 
voting: 

And  provided  further,  that  no  person  otherwise  atialified  to  vote  according  to  the 
provisions  of  this  Constitution,  shall  lose  his  right  to  vote  in  the  precinct  from  which  he 
has  removed  to  another  precinct  in  the  same  county  or  city  until  after  the  expiration 
of  thirty  days  from  the  time  of  such  removal: 

And  provided  further,  that  any  person,  otherwise  qualified  to  vote  according  to  the 
foregoing  provision,  who  shall  register  after  the  first  day  of  January,  1904.  shall  make 
application  to  register  in  his  own  handwriting,  in  the  presence  of  one  of  the  registrars, 
according  to  such  form,  and  to  be  verified  on  oath  or  affirmation  in  such  manner  as  may 
be  prescribed  by  law,  and  shall  prepare  and  deposit  his  ballot,  without  aid  from  another, 
on  such  printed  form  as  the  law  shall  prescribe,  unless  he  shall  be  blind  or  otherwise 
physically  disabled,  or  shall  be  a  person  who  has  served  in  time  of  war  in  the  anny  or 
navy  of  the  United  States,  or  of  the  Confederate  States,  or  of  any  State  of  the  United 
States:  or  shall  be  a  person  who,  or  whose  wife,  shall  have  paid  to  the  State  taxes  for 
the  year  preceding  that  in  which  he  offers  to  vote,  amounting  to  as  much  as  SI.  on 
property  owned  by  and  assessed  against  him  or  his  wife,  in  either  of  which  said  cases  he 
shall  be  entitled  to  receive  aid  from  a  person  of  his  own  selection,  to  be  rendered  in  the 
presence  of  one  of  the  judges  of  election; 

And  pro^ided  ftirther,  that  the  following  persons  shall  be  excluded  from  registering 
and  from  voting: 

1.  Idiots  and  lunatics. 
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2.  All  persons  whose  actual  habitation  for  the  preceding  year  cannot  be  definitelv 
ascertained. 

3.  All  persons  convicted  of  bribery  in  any  election,  embezzlement  of  public  furds 
treason,  felony  or  petit  larceny. 

4.  All  persons  who,  while  citizens  of  this  State  have,  since  the  adoption  of  this  Con- 
stitution, fought  a  duel  with  a  deadly  weapon,  sent  or  accepted  a  challenge  to  fight  a 
duel  with  a  deadly  weapon,  either  within  or  without  the  boundaries  of  this  State,  or 
knowingly  conveyed  a  challenge,  or  aided  or  assisted  in  any  manner  in  fighting  a  duel; 

And  provided  further,  that  no  officer,  soldier,  seaman  or  marine  of  the  United  States 
army  or  navy,  nor  any  inmate  of  a  charitable  institution,  nor  student  in  anv  institution 
of  learning,  shall  be  deemed  to  have  gained  or  lost  a  residence  in  this  State,  or  in  any 
county  or  city  thereof,  by  reason  of  his  temporary  station  or  location  therein. 

Section  2.  Any  person  who,  in  respect  of  age  or  time  of  residence,  when  the  last 
registration  before  any  election  takes  place,  would  be  qualified  to  vote  at  the  time  of  the 
next  election,  shall  be  admitted  to  registration,  notwithstanding  that  at  the  time  thereof 
Tie  is  not  qualified  with  reference  to  age  or  time  of  residence,  and  shall  be  entitled 
to  vote  at  the  election  if  then  qualified  under  this  Constitution. 

Section  3.  Electors  in  county  and  city  elections  shall  possess  the  qualifications  and 
he  subject  to  the  disqualifications  prescribed  in  section  1  of  this  article;  but  the  Gen- 
eral Assembly  may  prescribe  additional  qualifications  for  electors  in  any  county  or  city 
of  this  State,  as  prerequisites  for  voting  in  any  election  for  county  or  city  officers  in 
such  county  or  city. 

Section  4.  There  shall  be  no  educational  test  of  reading  or  writing  prerequisite  to 
registration  or  to  voting  applicable  to  persons  who  shall  register  prior  to  the  first  day 
of  January,  1904,  and  all  persons  who  shall  register  prior  to  that  date  shall  remain 
during  life  qualified  electors,  unless  disqualified  by  other  provisions  of  this  article. 

Section  5.  There  shall  be  for  each  magisterial  district  and  ward  in  this  State  a 
board  of  three  commissioners  of  registration,  to  be  appointed  by  the  judge  of  the  Circuit 
Court  having  jurisdiction  over  the  territory  in  v/hich  such  district  shall  be  located, 
except  that  the  first  board  under  this  Constitution  shall  be  appointed  by  ordinance  of 
this  Convention. 

An  appeal  shall  lie  to  such  Circuit  Court,  or  to  the  judge  thereof  in  vacation,  from 
the  decision  of  such  board  at  the  instance  of  any  person  who  shall  be  denied  regis- 
tration. 

The  General  Assembly  shall  enact  such  laws  as  may  be  necessary  to  prescribe  the 
manner  and  terms  of  such  appeal,  and  generally  to  carry  into  effect  the  provisions  of 
this  section. 

Section  6.  All  elections  by  the  people  shall  be  by  ballot,  and  all  elections  by  repre- 
sentative bodies  shall  be  viva  voce.  The  ballot-box  shall,  at  all  times  during  elections, 
1)6  kept  in  view  of  the  voters,  and  the  ballots  shall  not  be  canvassed  or  counted  in  secret. 

Section  7.  The  General  Assembly  shall  provide  by  law  for  ballots  without  any  dis- 
tinguishing mark  or  symbol  for  use  in  all  State,  county,  city  and  other  elections  by  the 
people. 

Section  8.  Judges  of  election  shall  be  appointed  for  each  precinct  in  the  State  by 
the  judge  of  the  Circuit  Court  having  jurisdiction  over  the  territory  in  which  such 
precinct  is  situated;  but  the  General  Assembly  may  provide  by  law  for  the  manner  of 
filling  vacancies  that  may  occur  in  the  office  of  judge  of  election.  No  person  holding 
any  office  of  profit  or  trust  in  this  State,  or  in  any  county,  city  or  town  thereof,  shall  be 
•appointed  as  comimissioner  of  registration  or  as  judge  of  election. 

Section  9.  The  General  Assembly  shall  provide  by  law  for  the  fair  and  orderly  con- 
duct of  all  elections  by  the  people  in  accordance  with  the  provisions  of  this  Constitution. 

Section  10.  No  voter,  during  the  time  of  holding  any  election  at  which  he  is  entitled 
to  vote,  shall  be  compelled  to  perform  military  service,  except  in  time  of  war  or  public 
danger,  to  work  upon  public  roads,  or  to  attend  any  court  as  suitor,  juror  or  witness; 
and  no  voter  shall  be  subject  to  arrest  under  any  civil  process  during  his  attendance 
at  election  or  in  going  to  or  returning  therefrom. 

Section  11.  The  treasurer  of  each  county  and  city  of  the  State  shall,  at  least  five 
months  before  any  election,  file  with  the  clerk  of  the  Circuit  or  Corporation  Court  of 
his  county  or  city  a  list,  in  alphabetical  order,  verified  by  his  oath,  of  all  persons  who  have 
paid  not  later  than  six  months  prior  to  such  election  the  capitation  tax  of  $1.50  for  the 
year  preceding  that  in  which  such  election  is  held.  The  clerk,  within  ten  days  from 
receipt  thereof,  shall  post  in  each  voting  precinct  of  his  county  or  city,  a  certified  copy 
of  the  voters  of  said  precinct  whose  names  have  been  thus  reported  by  the  treasurer  as 
having  paid  the  capitation  tax;  and  within  thirty  days  after  such  notice  has  been  posted 
any  person  who  shall  have  paid  the  capitation  tax,  but  whose  name  is  omitted  from  said 
certified  list,  may  after  five  days'  notice  to  the  treasurer  apply  to  the  judge  of  the 
Circuit  or  Corporation  Court  of  his  county  or  city  to  have  said  list  corrected  and  his 
name  entered  thereupon. 

The  clerk  shall  also,  within  sixty  days  after  the  filing  of  said  list  by  the  treasurer, 
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forward  a  certified  copy  thereof,  vritii  such  correction  as  may  have  l3een  made  by  order 
of  the  court,  to  the  Auditor  of  Public  Accotmts,  Tcho  shall  charge  the  amount  stated  in 
such  return  against  such  treasurer  in  the  settlement  of  his  accounts,  except  such  part 
.as  may  have  been  previously  accounted  for.  And  a  reasonable  time  before  such  election 
the  clerk  shall  forward  to  the  judges  of  election  of  each  precinct  of  his  cotmty  or  city 
a  like  certified  copy  of  the  list  of  those  in  such  precinct  who  have  paid  the  capitation 
tax  for  the  previous  year,  which  shall  be  deemed  conclusive  evidence  of  that  fact  for 
the  purposes  of  voting. 

The  President:    The  report  will  lie  on  the  table  and  be  printed. 

Minority  Report — Elective  Franchise. 

Mr.  ■\Yysor:  Ylv.  President.  I  present  a  minority  report.  Its  salient  features  are  long 
residential  clause.^:  a  capitation  tax  as  to  the  present" voters;  capitation  tax  and  reading 
the  Constitution  In  English  and  writing  his  own  name,  as  to  the  future  A'cter:  the  right 
of  every  voter  to  have  aid  of  his  own  selection  in  the  preparation  of  his  ballot;  ineli- 
gibility of  negroes  to  ofiice.  and  power  in  the  Legislature  to  provide  additional  pre- 
requisites for  voting  for  county  and  city  officers  in  any  cotmty  or  city. 

I  ask  that  the  report  he  read  and  printed  and  laid  on  the  table  for  further  con- 
sideration. 

The  President:  The  Secretary  will  read  the  minority  report  submitted  by  the  gentle- 
man from  Pulaski. 

The  Secretary  read  as  follows: 

To  the  Convention  : 

I  am  tmable  to  concur  in  the  report  of  the  majority  of  the  Committee  on  Elective 
Franchise.  The  Committee  adopts  as  the  basis  of  its  report  the  principle  enunciated 
in  the  eighth  section  of  the  Bill  of  Rights,  '"That  all  men  having  sufficient  evidence  of 
permanent  common  interest  v\-ith  and  attachment  to  the  community,  have  the  right  of 
suffrage."  The  report  then  classifies  the  voters  who  fall  within  this  principle  tmder 
three  heads,  as  follows: 

First.  The  soldier  class. 

Second.  The  property-owning  class. 

Third.  The  industrial  class. 

We  humbly  submit  that  these  three  classes  having,  according  to  the  Committee's 
own  report,  come  within  the  principles  of  permanent  interest  and  attachment  to  the 
community,  should,  to  all  intents  and  purposes,  be  subject  to  the  same  qualifications  as 
to  the  right  of  suffrage.  But  this  is  not  the  case  in  the  report.  No  restriction  what- 
-ever  is  placed  upon  the  soldier  class.  We  approve  of  exonerating  the  soldier  class  from 
the  payment  of  capitation  taxes  as  a  prereqtiisite  to  voting.  The  property-owning  class 
is  required  to  pay  the  poll-tax.  but  is  subject  to  no  other  restriction  whatever. 

The  industrial  class  is  not  only  required  to  pay  the  poll-tax,  but  is  subjected  to  a 
drastic  imderstanding  clause.  They  mtist  stand  critical  examinations  before  boards 
of  commissioners,  and  be  able  to  give  a  reasonable  explanation  of  the  general  nature 
of  the  duties  of  tl?e  various  officers  for  whom  they  may  at  any  time  be  entitled  to  vote. 
VvTiy  should  the  industrial  class,  constituting  as  it  does  the  great  mass  of  our  citizens, 
be  required  to  understand  more  than  the  soldiers,  or  the  man  who  owns,  or  whose  wife 
owns,  property  c-f  the  value  of  two  hundred  and  fifty  dollars?  It  is  evident  that  this 
imderstanding  clause,  if  honestly  administered,  will  not  only  disfranchise  thousands  of 
negroes,  but  also  thousands  of  white  men,  and  largely  establish  a  property  qualification 
of  two  hundred  and  fifty  dollars  for  the  right  of  suffrage. 

I  cannot  give  my  assent  to  a  provision  which  will  disfranchise  so  many  of  my  fellow- 
citizens.  If  it  is  intended  to  let  in  all  white  citizens  under  it,  and  but  very  few  negroes, 
or  none,  then  its  purpose  is  apparent  and  contrary  to  the  Constitution  of  the  United 
States.  If  in  its  administration  it  should  appear  that  its  purpose  was  the  disfranchise- 
ment of  the  negro  on  accoimt  of  his  race,  the  Supreme  Court  would  doubtless  eventually 
hold  it  unconstitutional,  and  all  we  would  have  accomplished  would  be  a  vain  effort  to 
evade  the  supreme  law  of  the  land.  We  should  think  well  before  we  incorporate  into 
our  organic  law  a  provision  on  suffrage  which  be  believe  might  be  fraudulently  admin- 
istered, and  on  a  gigantic  scale.  I  do  not  pretend  to  possess  virtues  superior  to  the 
average,  ordinary  man,  but  I  cannot  consent  to  this.  If  such  a  provision  were  submitted 
to  the  people,  I  am  qtiite  sure  it  would  be  defeated  because  the  industrial  white  classes, 
even  if  they  were  willing  that  fraud  should  be  perpetrated  in  their  favor,  could  not  be 
absolutely  sure  that  it  would  be  done,  and  would,  therefore,  vote  it  down  rather  than 
place  their  right  of  suffrage  in  jeopardy. 
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Furthermore,  the  idea  of  going  before  boards  of  commissioners  for  examination  in 
order  to  vote  is  highly  repulsive  to  our  citizens.  The  majority  of  the  Committee 
realized  this,  and  therefore  in  their  report  exonerated  the  soldiers  and  property  holders 
to  the  amount  of  two  hundred  and  fifty  dollars  from  this  unpleasant  duty. 

Another  objection  to  the  report  is  that  numerous  appeals  would  doubtless  be  taken 
from  the  boards  of  commissioners  to  the  circuit  courts,  and  thus  largely  involve  the 
judiciary  in  the  whirlpool  of  politics. 

It  has  been  said  that  the  greatest  curse  an  angry  Heaven  can  inflict  upon  a  sinning 
people  is  a  corrupt  judiciary. 

Another  objection  to  the  report  is  that  it  provides  that  after  January  1,  1904,  the 
voter  shall  prepare  and  deposit  his  ballot  without  aid  from  another.  This  is  an  open- 
door  fraud.  By  maldng  the  ballot  complex  or  intricate,  many  honest  and  intelligent 
voters  will  be  unable  to  prepare  it. 

The  State  is  interested  in  having  every  honest  and  intelligent  voter  cast  his  ballot 
according  to  his  will.  It  should  not  seek  to  hedge  him  about  with  difficulties  in  the 
preparation  of  his  ballot.,  Every  voter  should,  therefore,  be  allowed  to  select  any  one 
to  aid  him  in  the  preparation  of  his  ballot  in  the  presence  of  one  of  the  judges  of  elec- 
tion, so  that  he  can  be  certain  of  casting  his  ballot  according  to  his  wishes  This  is  the 
way  to  have  fair  elections.  The  people  want  plain,  honest,  straightforward  qualifica- 
tions for  suffrage,  and  a  plain,  simple,  certain  method  of  voting.  Certainly  I  am  un- 
willing to  give  them  anything  else,  whatever  may  be  their  wishes.  Still  another  objec- 
tion to  the  report  is  that  the  General  Assembly  is  required  to  provide  by  law  for  ballots 
without  any  distinguishing  marks  or  sym.bols.  We  are  not  prepared  to  say  that  the 
reverse  would  not  be  best,  and  that  the  Legislature  should  provide  by  law  for  ballots 
with  distinguishing  marks  or  symbols.  To  say  the  least,  the  Legislature  should  be  left 
untrammelled  in  the  matter. 

I  recommend  the  following  article  on  elective  franchise  in  place  of  the  one  reported 
by  the  majority  of  the  Committee. 

It  will  be  observed  that  in  my  plan  the  only  qualification  put  upon  the  present  voter 
is  the  payment  of  poll-taxes  legally  assesseti  against  him.  It  is  the  province  of  the 
Finance  Committee  to  determine  the  amount  of  the  poll-tax.  I  Avould  suggest  an  amount 
not  exceeding  one  dollar  and  a  half.  The  future  voter  is  required  to  read  the  Constitu- 
tion in  the  English  language  and  v/rite  his  name.  I  make  quite  a  difference  between  the 
present  voter  and  the  future  voter.  One  already  has  the  right  to  vote,  the  other  has 
yet  to  acquire  the  right  to  vote.  To  take  a  right  from  a  man  is  quite  a  different  thing 
from  conferring  a  right  upon  him.  Therefore,  qualifications  for  suffrage  should  not  be 
so  stringent  upon  the  present  voter  as  upon  the  future  voter. 

The  capitation  tax  as  a  prerequisite  for  voting  will  have  a  twofold  usefulness.  It 
will  raise  revenue  for  the  public  schools  and  have  a  tendency  to  purge  and  purify  the 
electorate.  It  will  not  do  away  with  the  negro  as  a  voter  altogether,  but  it  v/ill  have 
the  effect  of  keeping  numbers  of  the  most  unworthy  and  trifling  of  that  race  from  the 
polls.  I  do  not  know  of  anything  better  in  view  of  the  fifteenth  amendment.  To  silence 
if  possible  the  cry  of  the  fear  of  negro  domination,  I  have  provided  that  nO'  negro  shall 
be  eligible  to  any  office  in  the  State  of  Virginia. 

There  is  some  question  about  the  constitutionality  of  this  provision;  but  able  law- 
yers say  that  it  is  constitutional;  that  the  mere  right  to  vote  does  not  confer  the  right 
to  hold  office.  The  limit  of  this  report  forbids  the  discussion  of  this  subject  at  length. 
Not  being  satisfied  that  it  is  unconstitutional,  I  am  willing,  under  the  circumstances,  to 
incorporate  it  into  the  State  Constitution.  The  hope  of  office  can  bode  nothing  to  the 
negro  but  evil.  His  induction  into  office  renders  the  friction  between  him  and  the  white 
race  so  intense  that  it  endangers  his  personal  safety.  As  a  rule,  he  does  not  get  any 
office.  When  he  does  get  one.  it  makes  the  white  race  more  hostile  to  him,  and,  there- 
fore, it  is  better  to  remove  from  him  the  hope  of  office.  As  a  further  precaution,  I  have 
provided  that  the  Legislature  m^ay  prescribe  additional  qualifications  in  any  county  or 
city  of  this  State  as  prerequisites  for  voting  in  any  election  for  county  or  city  officers 
in  such  county  or  city.  It  seems  to  me  that  under  all  of  the  circumstances  that  sur- 
round us,  and  the  difficulties  that  confront  us,  some  such  suffrage  plan  as  this  should 
be  adopted. 

The  long-residence  clauses,  the  capitation  tax,  and  the  reasonable  educational  quali- 
fications for  future  voters  of  reading  the  Constitution  in  the  English  language  and 
w^riting  their  names,  will  gradually  eliminate  from  the  electorate  large  numbers  of  in- 
competent voters  without  detriment  to  the  m.ore  worthy  and  deserving. 

The  incubus  of  negro  suffrage  is  one  of  the  pernicious  results  of  the  institution  of 
slavery  which  fastened  itself  upon  the  South  like  a  great  cancer,  and  which  it  took  the 
surgery  of  the  great  civil  war  to  remove.  The  patient  cannot  be  restored  to  full  health 
and  beauty  in  a  day  by  heroic  treatment.  He  must  go  through  the  long  vigils  and 
watches  of  the  night.  He  must  gradually  and  patiently  reinvigorate  and  renew  his 
strength.  All  things  come  to  those  who  wait.  This  plan  is  by  no  means  perfect.  It 
may  not  be  exactly  what  you  want,  but  I  do  not  see  how  you  can  legally  get  anything- 
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better.  You  will  have  the  gradual  curtailment  of  negro  suffrage  and  of  incompetent 
voters.  You  will  have  little  or  no  probability  of  negro  officials.  The  greatest  affront  to 
the  Anglo-Saxon  race  is  to  have  representatives  of  some  other  race  in  authority  over 
them.  They  must  be  the  rulers  in  their  own  country.  The  objection  is  made  that  the 
negroes  will  vote  for  incompetent  and  unworthy  white  men.  I  cannot  believe  that  this 
will  always  be  the  case.  There  is  no  weight  in  the  objection.  It  rather  smacks  of  hav- 
ing the  negro  vote  your  way,  whatever  it  ma,y  be,  or  not  vote  at  all,  which  would  be  the 
worst  kind  of  political  serfdom.  In  conclusion,  by  allowing  the  voter  to  select  his  own 
aid  in  the  preparation  of  his  ballot,  you  vrill  have  absolutely  pure  elections,  so  far  as 
the  casting  of  the  ballot  is  concerned,  and  no  miscarriage  in  the  improper  preparation 
of  the  ballot,  but  a  certainty  on  the  part  of  the  voter  that  his  ballot  has  been  properly 
prepared,  and  cast  according  to  his  will. 

The  most  coveted  result  will  be  that  Virginia  will  go  before  the  nation  and  the 
world  without  the  shadow  of  a  taint  of  fraud  upon  her  proud  escutcheon.  It  will  be  a 
great  blessing  to  Virginia  to  purify  her  electorate,  to  minimize  the  suffrage  of  the  in- 
competent and  the  vicious,  and  to  relieve  herself  of  the  fear  of  negro  domination,  in  a 
fair  and  honorable  way,  and  at  the  same  time  go  before  the  nation  as  being  unwilling  to 
evade  the  Constitution  of  the  United  States  either  in  letter  or  spirit.    And  then — 

He  shall  flourish. 
And,  like  a  mountain  cedar,  reach  his  branches 
To  all  the  plains  about  him. 

Resolved.  That  the  following  be  the  article  on  Elective  Franchise  and  Qualifications 
for  Office: 

1.  All  elections  shall  be  by  ballot,  and  every  male  citizen  of  the  United  States,  at 
least  twenty-one  years  of  age,  who  shall  have  been  a  resident  of  this  State  for  at  least 
two  A^ears,  of  the  county,  city  or  town  in  which  he  shall  ouer  to  vote,  at  least  one  year, 
and  of  the  precinct  in  which  he  shall  offer  to  vote  at  least  thirty  days  next  preceding 
the  election  at  which  he  shall  offer  to  vote,  and  who  shall  have  been  registered  as  may 
be  prescribed  by  law,  and  who  shall  himself  have  paid  at  least  six  months  prior  to  the 
election  at  which  he  shall  offer  to  vote  all  poll-taxes  which  have  been  legalbr  assessed 
against  him,  and  v/ho  shall  be  able  to  read  this  Constittition  in  the  English  language 
and  write  his  own  name,  shall  be  entitled  to  vote  for  members  of  the  General  Assembly 
and  all  officers  elective  by  the  people,  and  may  receive  aid  in  preparing  his  ballot  from 
any  person  of  his  own  selection,  to  be  rendered  in  the  presence  of  one  of  the  judges  of 
election,  and  shall  be  eligible  to  any  office  within  the  gift  of  the  people,  except  as 
restricted  in  this  Constitution,  and  to  sit  as  a  juror,  and  during  the  holding  of  any  elec- 
tion at  which  he  is  entitled  to  vote,  shall  not  be  compelled  to  perform  military  service, 
except  in  time  of  war  or  public  danger,  or  to  w^ork  upon  public  roads,  or  to  attend  any 
court  as  a  suitor,  juror  or  witness,  and  shall  not  be  subject  to  arrest  under  any  civil 
process  during  his  attendance  at  election,  or  in  going  to  or  returning  therefrom:  Pro- 
vided, however,  that  the  provision  as  to  reading  this  Constitution  in  the  English  lan- 
guage and  writing  his  name  shall  not  apply  to  any  person  prevented  by  physical 
disability  from  doing  so,  nor  to  any  person  who  now  has  a  right  to  vote,  nor  to  any 
person  who  shall  be  sixty  years  of  age  at  the  time  of  the  adoption  of  this  Constitution; 
and  payment  of  poll-taxes  shall  not  be  a  prerequisite  for  voting  as  to  any  person  who 
has  served  in  time  of  war  in  the  army  or  navy  of  the  United  States  or  the  Confederate 
States:  Provided  ftirther,  that  no  officer,  soldier,  seaman  or  marine  of  the  United  States 
army  or  navy  shall  be  considered  a  resident  of  this  State  by  reason  of  being  stationed 
therein;  and  provided  also,  that  the  following  persons  shall  be  excluded  from  voting: 

First.  Idiots  and  lunatics. 

Second:  Persons  convicted  of  selling  their  votes,  or  of  purchasing  the  votes  of 
others,  directly  or  indirectly,  or  of  bribery  in  any  election,  embezzlement  of  public 
funds,  treason,  felony,  perjury  or  petit  larceny. 

Third.  No  person  who,  while  a  citizen  of  this  State,  has  since  the  adoption  of  this 
Constitution  fought  a  duel  with  a  deadly  weapon,  sent  or  accepted  a  challenge  to  fight 
a  duel  with  a  deadly  weapon,  either  within  or  beyond  the  boundary  of  this  State,  or 
knowingly  conveyed  a  challenge,  or  aided  or  assisted  in  any  manner  in  fighting  a  duel 
with  a  deadly  weapon,  shall  be  allowed  to  vote  or  hold  any  office  of  honor,  profit  or  trust", 
under  this  Constitution. 

2.  No  negro  shall  be  eligible  to  office  in  the  State  of  Virginia. 

3.  All  persons  before  entering  upon  the  discharge  of  any  function  as  officers  of  this 
State  must  take  and  subscribe  the  following  oath: 

I,  ,  do  solemnly  swear  (or  affirm)  that  I  will  support  and  maintain  the 

Constitution  and  laws  of  the  United  States  and  of  Virginia,  and  will  faithfully  perform 
the  duties  of  to  the  best  of  my  ability.    So  help  me  God. 

4.  The  General  Assembly  may  prescribe  additional  qualifications  for  electors  in 
any  county  or  city  of  this  State  as  prerequisites  for  voting  for  county  or  city  officers 
in  such  county  or  city.  Respectfully  submitted, 

September  2G,  1901.  J.  C.  WYSOR. 
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The  President:  The  minority  reiDort  just  read  will  lie  on  the  table  and  be  printed. 

On  motion  of  Mr.  R.  Walton  Moore,  the  Convention  resolved  itself  into  a  Committee- 
of  the  Whole  on  the  further  consideration  of  the  report  of  the  Committee  on  the  Legis- 
lative Department.   Mr.  Walker  in  the  chair. 

Mr.  Newton:  Mr.  Chairman,  I  believe  that  on  yesterday,  under  the  indulgence  of 
this  Convention  or  committee,  I  was  permitted  this  morning  to  make  brief  reply  to  the 
question  under  discussion. 

I  do  not  arise,  Mr.  Chairman,  with  any  intention  of  further  discussion  of  the  article 
under  consideration  so  much  as  I  rise  to  a  question  of  personal  privilege,  because  I  feel 
that  my  position  is  utterly  misunderstood  by  the  gentleman  from  Charlotte  (Mr. 
Eggleston)  and  many  of  the  gentlemen  of  this  body. 

The  Convention  seems  to  have  struck  a  vein  of  Scriptural  allusion  in  its  sessions  of 
the  past  few  days.  A  week  ago  we  had  the  Midianites,  and  yesterday  one  of  the  gentle- 
men of  the  Convention  asked  where  was  Gideon  to  lead  us  out  of  the  maze  in  which  wq 
were.  Gideon  did  not  appear.  I  suppose  it  was  because  he  thought  an  earmark  might- 
be  put  upon  him  and  he  would  not  get  away  any  more. 

The  parallel  came  again  to  my  mind  of  the  antagonism  between  David  and  Goliath, 
and  I  said  to  myself,  surely  I  am  not  David  with  sling  and  stone  to  smite  the  Goliath  of 
Charlotte;  but  I  recognize,  Mr.  Chairman,  that  he  has  long  worn  the  harness  of  servicer 
in  these  assemblies,  and  that  I  am  not  worthy  to  compete  with  him  in  skill. 

However,  sir,  a  more  confronting  thought  came  to  me  when  I  recalled  one  of  the' 
most  dramatic  incidents  in  human  history  that  every  mind  which  has  once  read  has  had^ 
impressed  upon  it  forever.  It  was  that  dramatic  scene  which  occurred  some  1870  years 
ago,  when  on  a  certain  occasion  a  man  of  small  stature  and  puny  physique  stood  before 
the  sovereign  of  his  day  and  said,  "I  think  myself  happy,  King  Agrippa,  because  I  shall 
answer  for  myself  this  day  before  thee  touching  all  the  things  whereof  I  am  accused." 
The  slogan  of  the  Anglo-Saxon  people  has  ever  been  a  fair  field  and  fair  play.  Under  the- 
guise  of  that  synonym  is  mere  justice.  To  them  is  committed  the  task  of  belting  the 
world  with  its  civilization  and  carrying  to  the  darkest  places  of  earth  the  lamp  of  it^ 
enlightenment.  I  feel  quite  sure  that  no  assemblage  of  Anglo-Saxons  v/ill  ever  fail  to- 
give  fair  play  to  any  man  of  that  race. 

I  feel,  Mr.  Chairman,  that  I  have  been  greatly  misunderstood.  I  do  not  mean  inten- 
tionally misunderstood,  because  I  believe  the  gentleman  from  Charlotte  and  I  in  five 
minutes'  talk  could  settle  this  matter.  But,  sir,  unfortunately  for  human  nature,  the 
environment  of  the  human  mind  and  its  limitations  are  so  severe  that  no  man  has  ever 
been  or  will  ever  be  able  to  present  the  v/hole  side  of  any  case.  We  attack  questions 
with  a  purpose  of  making  a  thorough  analysis  of  them,  and  we  are  led  to  a  conclusion 
which  often  is  wrong,  because  our  premise  is  not  complete. 

The  gentleman  from  Charlotte  made  my  comments  upon  the  pending  question  a 
target,  and  I  felt  very  much  that  I  had  gone  back  to  the  days  of  1S61-G5.  I  felt  that  a 
murderous  assault  was  being  made,  and  that  I  was  under  the  influence  of  a  Gatling  gun 
or  the  more  modern  mitrailleuse.  But,  sir,  to-day  I  find  myself  unwounded  and  in 
possession  of  my  entire  self.  I  am  unwounded  because  I  v/as  misunderstood.  The  gen- 
tleman made  a  most  powerful  and  able  address,  and  merited  the  applause  he  won;  and 
I  should  be  false  to  every  emotion  that  pulses  in  my  heart  if  I  failed  to  give  him  my 
personal  tribute  of  admiration  for  his  excellent  address.  He  made  it  spicy,  and  I  hope 
he  will  make  it  spicy  for  somebody  else.  We  want  it  spicy  in  this  Convention.  We  want 
hot  debate,  and  if  we  can  make  the  caldron  boil  to  purpose,  we  shall  be  able  to  remove 
from  it  the  froth  that  collects  upon  it  and  look  into  clear  water. 

The  gentleman  unintentionally,  I  know,  produced  the  impression  in  this  House  that 
I  was  an  advocate,  or  had  been  or  would  be  an  advocate  of  the  reign  of  the  Southeastern 
Tariff  Association  in  this  State.  He  misunderstood.  I  believe  I  was  its  first  enemy  in 
this  State.  I  fought  to  the  last  ditch  against  its  introduction,  and  I  will  say  to  the  gen- 
tleman, who  is  in  some  measure  an  advocate  of  the  Wharton  law,  that  I  believe  the 
statements  he  made  as  to  the  infamous  practices  of  the  Southeastern  Tariff  Association 
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are  absoliiiely  irue,  and  I  am  liean  and  soul  with  liim  in  favor  of  its  ejection  from  this- 
Commoner  ealili. 

He  asks  me  why  I  did  noi  aitend  ilie  sessions  of  the  Legislaiiire  when  that  auestiorL 
was  tmder  consideration.  He  has  refreshed  my  mind,  and  I  may  say  to  him  thai  I  did 
not  attend  those  sessions  because  I  VA-as  in  favor  of  expelling  the  tariff  association  from 
the  limits  of  Virginia.  But.  sirs.  I  did  not  dream  for  one  moment  that  in  doing  an  act 
of  jtistice.  in  the  same  breath  an  act  of  injtistice  vroiild  be  done.  Before  the  intervention 
of  the  Sotitheastern  Association  gentlemen  engaged  in  insurance  busineiss  in  this  State- 
had  a  State  association.  They  had  also  local  associations  in  all  the  cities  of  this  State.. 
It  was  right  and  necessary  that  they  should  have,  for  fire  insurance,  like  life  insurance, 
is  based  upon  tables,  in  one  case,  of  mortality:  in  the  other  case  of  the  fire  hazard.  It 
is  by  the  study  of  those  tables  and  in  converse  with  each  other  that  the  lowest  rates  are 
reached. 

"When  I  came  to  this  city,  in  1S73.  the  premium  levied  upon  dwellings  thro-ughout" 
this  State,  and  especially  in  this  city,  was  75  cents.  Under  the  benign  influence  of  the 
law  which  permitted  us  to  meet  in  session  and  confer,  it  was  redticed  gradually  to  .'0  and 
25,  and  to-day  stands  at  15  cents. 

The  gentleman  read  to  you  from  the  Wharton  law  and  he  asked  if  sufficient  privi- 
leges were  not  granted  under  that  act.  The  bare  privilege  granted  under ^that  act  to 
insurance  men  in  this  State  is  simply  that  two  or  three  may  co-nverse  together  or  may 
employ  an  agent  to  discuss  whether  the  rate  on  a  hazard  shall  be  lowered — for  that  pur- 
pose and  that  alone. 

That  act  has  been  submitted  to  the  judgment  of  most  excellent  counsel  in  this  State, 
and  from  time  to  time  they  have  rendered  the  legal  opinion  that  it  is  impossible  for 
insurance  agents,  city  or  State,  to  meet  and  confer  upon  the  objects  of  their  business. 

My  interest  in  that  catise  is  most  immaterial.  It  is  not  that  my  material  interests- 
are  attacked,  but  I  hold  the  brief  of  certain  citizens  in  this  State  who  have  been  denied 
the  right  of  personal  liberty. 

Mr.  Green:  Do  not  the  insurance  agents  of  Richmond  meet  constantly  and  confer 
about  rates? 

Mr.  Xewton:  I  think  not. 

Mr.  Green:  They  do  in  my  county. 

IMr.  Xewton:  If  so,  they  do  it  in  violation  or  law. 

I  wish  to  ask  the  gentleman  from  Charlotte  if  he  is  a  member  of  the  Bar  Association 
of  this  State? 

Is  he  a  member  of  the  State  Bar  Association? 
Mr.  Egglestcn:  Yes,  sir. 

Mr.  Xewton:  Yet,  sirs,  witli  the  denial  of  this  right  to  the  insurance  agents  of  tliis 
State,  the  lawyers  of  this  State,  tke  doctors  of  this  State,  the  merchants  of  this  State 
are  permitted  to  meet  together  and  establish  the  rates  at  which,  they  will  transact  busi- 
ness. I  ask  him  is  it  fair  to  visit  the  insurance  men  of  this  State  with  a  condemnation 
and  not  carry  it  broadcast?  The  life-insurance  business  in  this  State  is  carried  on  in  the 
same  way.    Yet  this  pimishment  is  not  visited  upon  those  engaged  in  it. 

I  have  no  material  interest  in  this  insurance  question.  As  I  said,  I  hold  the  brief 
for  the  rights  of  others.  For  many  years  I  have  been  the  general  agent  in  this  Sts.te  for 
the  Liverpool,  London  and  Globe  Association,  a  fine  old  company,  whose  agency  comes 
to  me  by  inheritance.  I  have  never  known  it  to  do  a  single  act  for  which  it  might  be 
brought  in  question.  Far  to  the  contrary,  I  have  known  it  on  two  occasions  to  pay 
losses  of  material  moment  in  the  county  of  Halifax  when  it  had  no  outstanding  policies. 
There  vras  not  a  line  of  insurance  on  the  property,  but  yet  upon  the  appearance  of  the 
intent  of  the  person  to  insure,  lie  was  paid  the  loss. 

Moreover,  that  company  contributes,  as  do  many  of  the  insurance  companies  in 
this  State,  largely  to  its  revenues.  The  Liverpool,  London  and  Globe  alone  contributes 
more  than  any  one  of  thirteen  counties  in  this  State.  Btit  I  merely  allude  to  that  to 
show  that  my  personal  interest  in  the  question  is  of  no  moment.    I  could  not  tell  you 
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to-day,  nor  for  five  years,  what  assistance  the  agency  of  the  Liverpool,  London  and 
Globe  has  been  to  me.    I  do  not  know. 

So,  Mr.  Chairman,  the  question  comes  down  to  this:  The  gentleman  and  I  are  one 
upon  the  question  of  driving  the  Southeastern  Tariff  Association  out  of  the  State.  I  am 
glad  he  did  it.  Yet  the  formation  of  that  association  was  for  a  good  purpose,  and  it  did 
some  good,  though  much  evil,  in  its  reign  in  this  State.   I  am  glad  it  went  out. 

There  are  one  or  two  comments  I  should  like  to  mxake  upon  the  remarks  of  the  gen- 
tleman from  Charlotte  (Mr.  Eggieston.) 

The  gentleman  used  the  following  language  in  giving  a  quotation  from  an  address  I 
made  before  the  Chamber  of  Commerce  in  this  city  some  months  ago: 

In  the  course  of  a  speech  delivered  before  the  Chamber  of  Commerce,  May  9th,  the 
gentleman  from  Richmond  said: 

"The  question  may  pertinently  be  asked  whether  the  reform  contemplated  calls  for 
a  release  of  all  personalty  from  taxation.  1  may  say  no.  But  there  are  some  forms 
of  personal  property  it  would  be  judicious  to  exclude,  particularly  those  which  add  to 
the  costs  of  capital,  merchandise  and  manufacturing." 

"Now,  what  does  that  mean?   You  must  not  tax  money?" 

I  replied: 

No,  sir;  it  does  not  mean  that,  if  the  gentleman  will  allow  me. 

Then  he  charged  me  vvath  quoting  this  little  gem  from  Mr.  Enoch  Bnsley,  and  I 
presume  the  gentleman  thought  Mr.  Ensley  was  an  author — one  of  those  fellows  who 
write  on  economics  and  know  nothing  practical.   It  is  this: 

Never  tax  anything  that  would  be  of  value  to  your  State,  that  could  or  would  run 
away,  or  that  could  or  would  come  to  you. 

Mr.  Chairman,  that  little  phrase  has  become  a  classic,  and  it  is  carried  into  practice 
in  many  States  of  this  Union.  It  may  be  interesting  to, know  that  Enoch  Ensley  was  a 
poor  farmer  in  the  State  of  Tennessee.  He  travelled  to  and  fro  from  his  place  to  the 
town  of  Memphis,  I  believe.  He  held  one  hundred  acres  and  worked  it  with  a  mule  and 
a  negro,  as  he  said,  or  the  tenth  part  of  one.  Cogitating  in  his  daily  drives,  he  asked 
himself  the  question,  "Why  is  it  that  my  acres  of  land  in  the  country  are  worth  so  little, 
when  a  bare  acre  in  the  city  of  Memphis  is  worth  one  hundred  thousand  dollars?"  He 
came  to  the  conclusion  that  the  acre  in  Memphis  was  worth  one  hundred  thousand 
dollars  because  it  had  been  put  in  contact  with  personal  property,  and  that  his  land  was 
of  so  little  value  because  it  could  not  come  in  contact  with  personal  property  or  capital. 
Therefore  he  announced  the  principle  to  all  growing  communities,  to  all  communities 
desiring  to  progress,  that  the  least  tax  they  put  upon  capital  coming  within  their 
borders  to  build  them  up  the  better. 

Our  State  is  rich  to  the  last  degree  in  land;  I  might  say  poor.  We  have  acres  upon 
acres  of  land  that  need  upbuilding  by  the  introduction  of  capital.  The  letters  which  this 
poor  man  undertook  to  write  to  the  Governor  of  Tennessee  have  been  published,  and 
they  constitute  now  in  the  world  of  economics  a  classic  evolved  out  of  his  plain,  simple 
"brain.  Never  tax  anything  that  would  be  of  value  to  your  State,  that  could  or  would 
run  av/ay,  or  could  or  v/ould  come  to  you.  That  is  practiced  in  many  of  the  most  progres- 
sive States  in  the  Union. 

The  States  of  Vermont  and  New  Hampshire  to-day  offer  freedom  of  taxation  to 
all  capital  brought  into  the  State  for  a  period  of  from  seven  to  ten  years,  provided  it  is 
embarked  in  an  industry  then  not  carried  on  in  the  State.  The  State  of  Pennsylvania 
to-day  levies  the  smallest  tax  possible  upon  capital  engaged  in  manufacturing.  I  think 
they  make  it  barely  ten  mills,  and  try  to  make  it  less.  The  State  of  New  Jersey  has 
grown  rich  because  it  has  opened  its  doors  to  the  introduction  of  capital  without  the 
least  taxation,  and  both  Pennsylvania  and  New  York  have  been  forced  to  carry  on  com- 
petition along  those  lines.    I  contend,  Mr.  Chairman,  that  if  the  people  of  the  State 
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of  Virginia  Avani  lo  develop  ilieir  resources  iliey  must  take  these  matters  into  special 
consideraiion.  Land  is  absolutely  valueless  unless  it  be  in  contact  vritli  personal  prop- 
erty. They  will  have  to  take  these  matters  under  special  consideraiion  and  guide  them- 
selves accordingly. 

If  I  understood  the  gentleman  from  Charlotte — I  may  not  quote  him  correctly,,  and  I 
will  ask  him  to  correct  me  if  I  misquote  him — ^he  intimated  that  possibly  I  would  be 
satisfied  if  a  committee  of  the  Legislature  would  visit  me  and  get  my  views  on  taxation 
and  incorporate  them  into  law. 

Mr.  ChaiiTQan,  the  gentleman  from  Charlotte  did  not  mean  that.  He  must  have 
known  that  it  would  be  an  insult  to  me  as  a  man  and  that  it  would  be  undignified  on 
the  part  of  the  Committee.  I  would  have  no  incorporation  in  the  laws  of  this  State  of 
my  peculiar  views,  if  I  have  any,  unless  they  are  sanctioned  by  the  vrisdom  and  judg- 
ment of  its  people. 

I  am  satisfied  if  the  gentleman  from  Charlote  will  read  the  ^Miarton  act  judicially, 
or  will  submit  it  to  the  judicial  mind  of  this  body  or  of  this  State,  when  he  returns  to 
our  next  Legislature  he  will  of  his  own  motion  grant  the  relief  which  I  ask  on  the  part 
of  these  few  people  for  whom  I  hold  a  brief.  If  many  more  statutes  of  that  nature  find 
their  way  upon  the  statute  book  we  shall  be  in  this  condition:  The  glory  of  this  House 
will  have  departed;  the  faith  in  our  fathers  will  be  dead,  and  the  blood  they  shed  and 
the  treasure  they  expended  to  secure  to  us  personal  liberty  will  have  been  as  water 
poured  into  sand.    I  thank  you  for  your  attention.  (Applause.) 

]\Ir.  Parks :  ]\Ir.  Chairman,  I  ask  the  indulgence  of  the  Committee  for  a  few  minutes 
to  give  my  views  upon  the  question  now  pending.  Perhaps  the  first  thing  that  ought  to 
be  done  is  for  us  to  call  back  to  our  minds  the  real  question  pending  before  the  Com- 
mittee. 

This  discussion  has  taken  a  very  wide  latitude.  Matters  that  are  not  germane  to 
the  issue  involved  have  been  largely  discussed.  I  have  no  criticism  to  make  along  that 
line,  because  I  know  how  in  extempore  speeches  a  man  is  led  away  by  a  remark  made 
by  some  one  else;  how  by  a  question  that  is  asked  the  mind  is  led  away  from  the  real 
issue  to  side  issues,  and  what  follows  in  reply  to  those  remarks  goes  off  as  well  upon 
those  side  issues. 

Xow,  then,  what  is  the  real  question  before  this  Committee?  TSTiat  is  it  we  are 
called  upon  to  determine?  One  of  the  standing  committees,  the  Committee  on  Legisla- 
tive Department,  has  made  its  report,  and  a  part  of  that  report  is  the  second  section, 
which  reads  as  follows: 

The  House  of  Delegates  shall  be  elected  quadrennially  by  the  voters  of  the  several 
cities  and  counties  on  the  Tuesday  succeeding  the  first  Monday  in  November,  and  shall 
consist  of  not  more  than  one  hundred  and  not  less  than  ninety  members. 

To  that  section  the  gentleman  from  Frederick  (Mr.  Harrison)  has  offered  a  sub- 
stitute which  provides  that  the  House  of  Delegates  shall  be  elected  biennially,  embracing 
in  his  substitute  the  further  provision  that  its  session  shall  not  continue  for  more  than 
forty-five  days:  provided  that  it  may  be  extended  for  fifteen  days  additional,  without  pay. 

Then,  the  real  issue  before  the  Committee  is  whether  we  are  to  elect  the  members 
of  the  General  Assembly  quadrennially,  and  following  that,  as  it  comes  in  another 
section,  is  the  question  whether  we  are  to  have  quadrennial  sessions  of  the  General 
Assembly  or  biennial  sessions. 

I  admit  that  if  we  adopt  this  report  and  establish  quadrennial  sessions  of  the  Gen- 
eral Assembly,  it  will  be  a  departure  from  the  mle  and  the  law  which  have  heretofore 
obtained.  First  in  the  history  of  Virginia  we  had  annual  sessions,  I  believe.  Then  fol- 
lowed biennial  sessions,  and  now  it  is  proposed  to  adopt  quadrennial  sessions. 

Xow,  it  is  said  that  we  ought  not  to  depart  from  the  ancient  landmarks.  The  gen- 
tleman from  Fluvanna  (Mr,  Pettit),  for  whom  I  have  the  highest  regard,  said  that  it 
seemed  that  members  of  this  body  looked  upon  anything  that  was  ancient  with  as  much 
horror  as  the  devil  did  upon  holy  water.  I  do  not  belong  to  that  class.  Neither  do  I 
39— Const.  Debs. 
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belong  to  that  other  class  who  would  approach  any  advance  along  proper  lines  as  a 
hedgehog  approaches  the  porcupine.  I  believe  in  progress  in  every  department  of  life. 
There  is  progress  in  law  and  there  should  be  progress  in  law,  whether  organic  or  statute, 
just  as  there  is  progress  under  the  Divine  law  in  all  that  pertains  to  His  creation. 

The  gentleman  from  Portsmouth  (Mr.  Hatton)  said  the  people  of  Virginia  would 
always  be  on  the  side  of  principle  when  it  came  to  arraying  principle  against  the  dollar? 
I  subscribe  to  that  sentiment  fully,  but  is  this  merely  a  question  of  principle  against  the 
dollar?  There  is  one  principle  we  all  ought  to  recognize,  a  principle  which  certainly  the 
people  in  the  main  do  recognize.  It  is  a  sound  principle  of  government  that  it  should  be 
economically  administered. 

It  is  claimed  that  by  dispensing  with  biennial  elections  of  the  General  Assembly 
and  biennial  sessions  of  the  General  Assembly,  a  large  amount  of  money  will  be  saved 
to  the  people  of  Virginia,  who  have  to  pay  the  taxes  and  out  of  whose  pockets  all  the 
expenses  must  come.    If  that  be  true,  is  it  not  worthy  of  our  consideration? 

It  is  said  that,  admitting  that  if  you  pursue  this  course  you  would  save  some  money, 
you  would  lose  as  much,  probably  more,  by  the  failure  to  have  biennial  sessions  of  the 
Legislature.  Some  criticise  the  General  Assembly  of  Virginia  for  having  passed  iniqui- 
tous measures,  unwise  laws;  for  adopting  policies  that  have  not  been  characterized  by 
wisdom.  Fortunately  or  unfortunately,  I  have  been  a  member  of  the  General  Assembly 
since  the  session  of  1895-6,  but  I  do  not  regard  this  question  as  affecting  or  intending  to 
affect  the  record  of  the  Legislature;  not  at  all.  Though  a  member  of  the  body,  I  make 
bold  to  say  that  upon  the  record  of  the  General  Assembly  of  Virginia  since  1895-6  at 
least,  I  am  willing  to  stand  and  to  go  before  the  people  and  defend  the  General  Assembly 
of  Virginia. 

I  remember  that  when  the  Legislature  assembled,  unknown  to  the  people  and 
unknown  to  the  members,  there  was  no  money  in  the  treasury  of  Virginia,  to  be  drawn 
from  the  proper  source,  to  pay  the  per  diem  of  the  members  of  the  Legislature  for  one 
single  day.  We  went  to  work  heroically,  and  the  condition  of  the  treasury  of  Virginia 
to-day  is  due  to  the  work  rendered  by  the  General  Assembly  of  Virginia  since  that  time. 

Whenever  we  undertook  to  depart  from  the  beaten  track  we  met  with  opposition. 
Even  when  it  was  said  "we  will  stop  letting  the  sheriffs  bring  the  convicts  to  the  peni- 
tentiary; we  will  require  the  superintendent  to  send  a  guard,"  it  was  fought.  It  was 
said  "you  must  not  depart  from  the  ancient  landmarks;  you  must  not  leave  the  beaten 
path,"  and  yet  we  saved  thousands  of  dollars  by  it. 

When  we  undertook  to  cut  down  expenses — all  agreed  that  it  ought  to  be  done — it 
did  not  make  any  difference  where  they  attempted  to  put  the  pruning  knife,  every  fellow 
said,  "Do  not  affect  my  office;  I  cannot  afford  to  have  my  fees  pruned.  Now,  go  to  the 
other  fellow  and  let  me  alone."  So,  whenever  we  undertake  to  go  from  the  beaten  path 
and  make  progress  or  advancement  along  any  line,  we  may  expect  to  meet  opposition. 

This  report  proposes  to  take  a  step  further  and  establish  quadrennial  sessions  of  the 
Legislature.  It  is  said,  "No  other  State  has  done  it."  Is  that  an  argument?  It  may  be 
persuasive,  perhaps;  but  is  the  fact  thai  no  other  State  has  done  it  an  argument?  If 
it  is  ever  done,  some  State  has  to  be  the  first  to  do  it,  and  why  not  let  Virginia  take 
the  first  step  forward  along  this  line  of  advancement  and  be  the  leader,  as  she  has  in  the 
past  been  the  leader  of  thought  and  of  progress  along  other  lines. 

But  it  is  said  "you  must  not  take  the  Legislature  away  from  the  people,"  and  often 
during  this  discussion,  if  some  one  not  knowing  the  issue  before  the  body  and  the  ques- 
tion under  debate,  had  stepped  in  at  that  door,  he  would  have  gone  out  of  this  hall  abso- 
lutely convinced  that  the  Committee  of  the  Whole  proposed  to  dispense  absolutely  and 
entirely  with  the  General  Assembly  of  Virginia.  Now,  we  do  not  propose  to  dispense 
with  the  General  Assembly. 

It  is  said  "you  must  not  remove  it  so  far  from  the  people."  How  far  do  we  remove 
it?  We  provide  for  the  quadrennial  sessions;  that  the  assembly  shall  meet  every  four 
years.  It  is  provided  that  if  an  emergency  arises,  if  there  is  any  necessity  for  it,  the 
Governor  may  call  an  extra  session.  If  the  Governor  declines  to  call  it,  then  a  majority 
of  the  members  of  the  General  Assembly  shall  call  it. 
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But  it  is  said  if  an  emergency  arises,  caused  by  the  fact  that  the  Legislature  has 
passed  some  unwise  law,  some  iniquitous  or  vicious  law,  you  cannot  call  those  men 
together  to  correct  it.  If  those  men  will  not  come  together  and  correct  it,  then  for  the 
Lord's  sake  fix  the  law  so  that  they  cannot  come  together  at  all.  If  they  pass  a  law, 
the  unwisdom  of  which  is  demonstrated  and  they  decline  to  come  together  to  remedy 
that  law  by  amendment  or  by  repeal,  then  let  us  fix  it  so  that  certainly  that  Legislature, 
which  so  disregards  the  will  of  the  people,  cannot  have  the  power  to  assemble  and  pass 
any  more  unwise  laws. 

In  addition  to  that,  it  is  said  '■'the  Legislature  cannot  make  the  appropriations.  Here 
are  appropriations  to  be  made,  and  if  you  have  the  General  Assembly  meeting  only  once 
in  four  years,  here  will  come  the  members  of  the  third  house,"  as  we  used  to  call  them, 
lobbyists  after  appropriations. 

In  the  main  those  appropriations  are  virtually  fixed.  If  the  Legislature  meets 
biennially,  will  not  the  same  third  house  meet  here?  Those  of  us  who  have  been  hero 
know  they  are  here.  We  find  them  on  the  ground  when  we  get  here,  and  they  stay  as 
long  as  we  stay,  and  I  do  not  care  if  you  meet  every  year  or  biennially  or  quadrennially 
or  sexennially,  if  you  wait  till  the  youngest  man  in  this  body  becomes  an  octogenarian, 
you  will  meet  them  here  when  you  come.  I  do  not  care  when  you  meet,  you  are  going 
to  find  those  people  here,  and  you  have  to  resist  their  appeals.  If  you  meet  only  once  in 
four  years,  perhaps  Othello's  occupation  would  be  gone  and  the  third  house  would 
be  dissolved. 

Those  appropriations  are  to  a  large  extent  fixed.  If  yoti  can  make  them  for  two 
years,  can  you  not  make  them  for  four?  "\Miy  not?  If  you  are  besieged  in  the  General 
Assembly  when  it  meets  biennially,  then  you  wotild  be  besieged  only  once  in  four  years 
if  it  meets  quadrennially,  and  then  when  you  have  accomplished  the  work  you  will  not 
be  besieged  for  four  years  more. 

It  is  said  "here  are  the  ofiicers  who  are  collecting  and  disbursing  this  money,  and 
if  the  Legislature  meets  only  once  in  four  years,  some  of  the  officers  will  have  expired, 
before  or  at  the  time  the  Legislature  meets,  and  they  will  not  be  held  responsible,  and 
there  is  nobody  to  look  over  it."  It  is  trtie  every  time  the  Legislature  meets  we  appoint 
a  committee  to  examine  into  those  matters.  Every  member  of  the  Legislature  Imows 
that  to  a  great  extent  that  examination  is  perftmctor^.',  because  it  is  absolutely  impos- 
sible for  them  to  do  it  within  the  time  given;  and  as  proof  of  it,  as  members  of  this 
body  who  are  also  members  of  the  Leglslattire  know,  at  every  single  session  there  has 
been  such  a  committee  appointed,  and  they  hawe  reported  all  is  well,  and  yet  we  now 
know  the  fact  that  pectilations  were  going  on  at  that  very  time. 

Now,  then,  what  should  be  done?  Let  the  Legislature  meet  quadrennially,  but  let 
that  Leglslattire  provide,  or  if  the  Convention  chooses  to  pro^^ide  for  it,  let  it  provide — 
I  will  vote  for  it — that  the  Legislature  appoint  either  the  Finance  Committee  of  the 
House  and  the  Finance  Committee  of  the  Senate,  or  so  many  members  of  that  committee 
of  the  House  and  of  that  committee  of  the  Senate,  to  meet  here  at  the  Capitol  at  the 
end  of  two  years,  the  middle  of  the  term  of  the  Legislature,  and  let  them,  if  necessary, 
employ  an  expert  accountant  to  go  to  those  books,  to  go  to  those  offices,  and  to  examine 
them  and  see  whether  the  money  is  collected,  how  and  in  what  manner  it  has  been  dis- 
bursed. That  will  be  worth  more  than  the  meeting  of  any  General  Assembly  and  more 
than  the  visit  of  any  committee  appointed  by  the  General  Assembly  when  it  met  here. 

That  is  what  you  should  do.  Appoint  a  committee;  give  that  committee  authority 
if  they  deem  it  necessary,  and  I  hold  and  have  always  held  that  it  is  absolutely  necessary 
to  employ  a  suitable  man  who  understands  the  keeping  of  books  to  go  there  with  them 
as  an  expert  and  examine  those  matters,  because  we  all  see  now  from  what  has  come  to 
hght  in  the  past  that  there  is  something  radically  wrong  in  the  system  of  book-keeping 
somewhere.  Let  us  correct  it,  and  correct  it  in  that  manner,  and  we  will  save  money  to 
the  people,  not  merely  by  quadrennial  elections  and  quadrennial  sessions;  but,  as  it  is 
said  that  the  officers  will  know  that  the  Legislature  is  going  to  meet  eveiw  two  years, 
so  when  those  officers  know  that  every  two  3'ears  there  is  to  be  a  committee  and  a  com- 
mittee armed  with  authority  to  employ  an  expert  to  go  over  those  books  to  see  whether 
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they  have  done  their  duty  in  handling  the  money  of  the  people,  they  will  be  very  careful 
as  to  how  they  discharge  the  duties  of  the  otRces  to  which  they  have  been  elevated. 

It  is  said  "the  Legislature  ought  to  meet;  it  ought  to  come  here;  it  is  the  people's 
body."  That  is  true.  Is  there  a  scarcity  of  law  in  the  State  of  Virginia,  or  is  it  not  a 
fact  that  we  have  too  much  law?  If  there  is  any  fault  along  that  line,  it  is  too  much 
law,  and  not  a  scarcity  of  law.  Is  it  the  want  of  law  or  the  failure  to  execute  the  laws 
which  have  already  been  passed  by  the  General  Assembly  of  Virginia,  confirmed  by  the 
Governor  and  become  the  statute  law  of  the  State? 

I  do  not  know  how  the  people  feel  in  any  other  section  of  the  State  than  in  mine, 
but  the  people  in  my  section  of  the  State  want  fewer  elections.  The  business  interests 
in  my  section  of  the  State  do  not  tremble  when  the  Legislature  is  going  to  meet,  but 
I  tell  you  this  disturbance  of  the  public  mind,  this  diverting  of  the  people  all  over  the 
land  from  their  lawful  occupations  to  other  things  is  an  injury.  We  ought  to  have  fewer 
elections.  What  will  result  if  we  have  fewer  elections?  One  thing  will  result.  A 
great  many  people  who  do  not  now  take  an  interest  in  politics  will  take  an  interest  in. 
politics  then.  They  are  surfeited  with  politics.  They  are  tired  of  politics.  I  hold  and 
have  always  held  that  it  is  not  merely  a  privilege,  but  it  is  the  duty  of  every  citizen,  to 
take  a  deep  interest  in  politics.  Many  wrongs  that  we  suffer  wdlild  never  befall  us  if 
the  people  would  look  after  their  interests.  But  in  the  spring  comes  an  election,  for 
two  or  three  months  disturbing  the  public  mind.  In  the  fall  comes  another  election, 
with  two  or  three  months  again  of  disturbance  of  the  public  mind  and  calling  the  people 
away  from  their  every-day  occupations,  whether  it  be  in  the  store-room,  on  the  farm  or 
elsewhere,  and  a  disturbance  of  business  does  result.  I  say  the  people  in  my  section 
demand  fewer  elections,  and  they  demand  economical  administration  of  the  government, 
just  as  small  an  expenditure  of  money  as  is  consistent  with  a  sound  and  efficient  admin- 
istration of  the  business  affairs  of  the  government. 

Now,  when  we  have  the  opportunity,  without,  in  my  judgment,  impairing  the  efficacy 
of  the  Legislature  or  any  danger  of  its  resulting  detrimentally  to  the  interests  of  the 
people  in  any  way,  by  quadrennial  elections  and  sessions  of  the  General  Assembly  to 
save  to  the  people  directly  a  considerable  sum  of  money  and  indirectly  fully  as  large  a 
sum  of  money,  it  seems  to  me  we  ought  not  to  whistle  it  down  the  wind.  We  ought  not 
to  be  frightened  with  the  bugaboo  that  we  are  departing  from  the  ancient  landmarks, 
that  we  are  leaving  the  beaten  track  and  going  off  into  unknown  paths  and  entering  on 
untried  plans. 

I  am  in  favor,  as  I  think  I  have  sense  enough  to  be  always,  of  holding  on  to  that 
which  has  proven  good,  but  I  hope  I  have  discernment  enough  not  to  hold  blindly  to  that 
which  has  proven  good  when  something  better  presents  itself. 

Now,  gentlemen,  I  do  not  want  to  take  the  time  of  the  Committee  further.  I  do  not 
believe  in  talking  long,  because  I  recognize  the  fact  that  a  man  with  as  little  ability  as 
I  have  cannot  talk  very  long  without  saying  a  good  deal  that  has  not  much  sense  in  it, 
and  I  always  try  to  talk  practically  and  sensibly,  and  when  I  am  through  what  I  have  to 
say  I  sit  down.  (Applause.) 

Mr.  Wise:  Mr.  Chairman,  I  do  not  intend  to  make  any  apology  for  trespassing  for  a 
few  moments  upon  the  time  of  the  Convention.  Surely  there  is  no  one  here  who  has 
more  disinclination  to  speak  than  I  have.  I  believe  I  would  rather  make  a  charge  upon 
a  battery  than  to  face  any  deliberative  assembly  to  give  my  opinions.  I  am  always  diffi- 
dent about  it. 

But  I  differ  with  most  of  the  gentlemen  who  have  spoken.  I  agree  to  some  extent 
with  the  gentlemen  who  have  spoken  on  one  side  and  with  those  who  have  spoken  on  the 
other  to  a  certain  extent.  We  have  from  the  committee  a  very  able  report,  and  I  have 
listened  to  the  arguments  which  have  been  presented  here  with  a  great  deal  of  pleasure, 
and  I  think  I  have  been  enlightened  by  them ;  at  least,  after  hearing  them  I  have  reached 
the  conclusions  which  I  am  about  to  express. 

I  am  in  favor  of  the  proposition  that  we  shall  have  quadrennial  elections,  and  with- 
out intending  to  reflect  upon  any  gentleman  who  differs  with  me,  I  have  heard  no  reason 
given  by  them  which  convinces  me  that  my  position  is  wrong. 
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I  have  never  been  a  member  of  the  Legislature,  but  I  have  had  the  honor,  if  honor 
it  may  be  called,  to  represent  one  of  the  districts  of  this  State  in  the  Congress,  and  I 
believe  that  a  little  experience  is  worth  more  than  a  thousand  theories.  I  know,  if  I 
know  anything,  as  was  said  by  the  honorable  gentleman  who  preceded  me  with  respect 
to  his  people,  that  my  people  are  tired  of  frequent  elections.  Gentlemen,  tell  us  that 
we  must  have  frequent  recurrence  to  the  people.  Frequent  recurrence  for  what?  To 
learn  their  sentiments?  Gentlemen,  the  representative  is  always  trying  to  learn  the 
sentiments  of  his  people. 

Gentlemen,  tell  us  that  we  will  have  better  legislation,  if  we  have  representatives 
who  are  fresh  from  the  people.  Does  any  man  think,  does  experience  teach  us,  that  a 
man  who  was  elected  yesterday  knows  the  sentiments  of  the  people  better  than  a  man 
who  was  elected  a  month  ago,  or  a  year  ago,  or  two  years  ago?  Is  it  not  better  when 
you  elect  a  man  that  you  should  let  him  stay  there  long  enough  to  learn  his  duties? 

Sirs,  during  the  first  session  of  a  representative  in  Congress — and  I  doubt  not  it 
is  the  same  thing  here — ^he  hardly  knows  how  to  vote.  He  knows  nothing  of  legislative 
methods.  He  has  not  studied  the  subjects  with  which  he  has  to  deal.  In  one  word, 
he  is  unprepared  for  his  duty,  and  if  I  had  to  amend  this  report  I  would  make  a  change 
which  in  my  humble  judgment  would  produce  good  results,  and  that  is  not  that  the 
Legislature,  the  men  who  are  elected  in  November,  shall  meet  in  Richmond  in  January, 
but  I  would  provide  that  the  men  who  are  elected  as  representatives  of  the  people  should 
meet  a  jeetT  after  their  election;  that  the  first  session  of  the  Legislature  should  be 
twelve  months  after  the  man  is  elected.  I  would  give  him  an  opportunity  to  study  the 
Questions,  to  study  the  conditions,  to  go  over  the  reports  of  the  officers  of  the  govern- 
ment, and  when  he  came  to  Richmond  he  would  come  prepared  for  sensible  and  intelli- 
gent work. 

In  taking  this  position  I  am  simply  advocating  that  we  shall  be  governed  by  a  rule 
by  which  the  National  Government  is  governed.  The  man  who  is  elected  as  a  repre- 
sentative of  the  people,  the  man  who  is  elected  to  deal  with  the  foreign  affairs  of  this 
country,  with  all  those  great  questions  which  come  up  for  the  consideration  of  the 
parliament  of  our  republic,  is  elected  in  November,  but  he  is  not  sworn  into  office  until 
more  than  tv/elve  months  have  passed  after  his  election,  unless  there  be  an  extra  session 
of  Congress. 

I  am  in  favor  of  fewer  elections.  If  that  method  were  pursued  it  seems  to  me  we 
would  get  better  men,  it  seems  to  me  that  the  men  who  come  here  to  the  Capitol  of 
Virginia  to  legislate  for  the  Commonwealth  would  be  better  prepared  and  would  give 
us  better  work. 

I  shall  not  have  anything  to  say  about  the  discussion  that  has  gone  on  here  for 
nearly  six  days  concerning  the  Legislature  of  Virginia  and  its  work.  The  Legislature  of 
Virginia  is  as  good  and  as  intelligent  a  body  as  you  will  find  in  any  State  of  the  Ameri- 
can Union,  but  it  does  make  mistakes.  Why?  Because  its  members  are  called  here 
immediately  after  an  election,  without  time  for  consideration  and  without  time  for  study. 
They  are  called  here  to  the  Capitol  of  Virginia  to  deal  with  subjects  which  they  have 
not  properly  considered.  I  then,  sir,  would  change  this  report.  I  would  have  quadrennial 
elections  and  have  the  members  elected  in  November  meet  on  the  second  Wednesday  of 
January,  not  of  the  next  year,  but  of  the  second  year  after  their  election. 

I  think,  Mr.  Chairman,  we  would  get  better  legislation  and  save  money  if  we  should 
reduce  the  number  of  the  body,  and  I  propose  when  the  proper  time  arrives  to  offer  an 
amendment  to  reduce  the  membership  of  the  House  of  Delegates  from  100  to  75  and  the 
membership  of  the  Senate  from  40  to  25.  If  one  man  is  enough  to  represent  all  the  vast 
interests  of  Richmond,  Chesterfield,  Henrico,  Hanover,  Goochland,  New  Kent  and  King 
William  in  the  Congress  of  the  Unitfed  States,  it  seems  to  me  that  one  man  would  be 
quite  enough  to  represent  the  interests  of  two  or  three  counties  in  the  Legislature  of 
Virginia.  If  you  want  to  save  money,  do  not  strike  a  blow  at  the  legislative  department, 
but  reduce  its  size,  and  when  you  reduce  it  you  will  have  better  legislation. 

I  am  opposed  to  any  session  limited  to  forty-five  days.  No  body  of  men  are  capable 
of  good  legislation  in  the  short  time  of  forty-five  days.   I  think  the  smallest  limit  ought 
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to  be  sixty  or  ninety  days.  But,  Mr.  Chairman,  why  is  it  that  this  body  undertakes  to 
limit  the  sessions  of  the  Legislature  of  Virginia.  Are  they  not  to  be  trusted?  We  have 
some  of  the  members  of  the  Legislature  of  Virginia  in  this  body,  and  I  am  prepared  to 
say  that  they  measure  up  pretty  well  with  the  rest.  From  the  Legislature  we  have  some 
of  the  ablest  and  most  experienced  and  some  of  the  best  representatives  in  this  Conven- 
tion. The  honorable  gentleman  who  preceded  me  is  an  example  of  it.  The  honorable 
gentleman  from  Charlotte  (Mr.  Eggleston),  who  spoke  yesterday,  is  another.  I  could 
name  others.    They  are  all  around  me. 

I  think  it  would  be  better  if  we  should  pass  this  provision  without  limit  on  the 
session.  There  is  no  danger,  in  my  opinion,  that  the  Legislature  will  continue  in  session 
too  long,  if  the  question  be  left  for  their  own  determination.  The  small  pay  of  $4  a  day 
is  not  sufficient  to  keep  here  an  unreasonable  time  the  representatives  of  the  people  of 
this  Commonwealth.  There  is  not  a  member  of  this  body  who  will  not  rejoice  when  the 
day  shall  arrive  that  its  president  shall  announce  that  the  Convention  stands  adjourned 
sine  die.  We  are  here  at  a  sacrifice.  There  is  not  a  member  of  this  Convention  who 
does  not  make  a  sacrifice  in  remaining  here.  He  is  here  because  the  people  have  elected 
him  to  make  a  Constitution,  and  he  remains  to  do  the  work  well. 

But,  Mr.  Chairman,  I  am  opposed  to  quadrennial  sessions.  Mark  you,  I  am  in  favor 
of  quadrennial  elections  for  the  reasons  I  have  given,  because  the  people  are  tired  of 
elections,  but  I  am  in  favor  of  biennial  sessions,  for  reasons  so  well  stated  by  the  gen- 
tleman from  Charlotte  yesterday,  and  I  want  to  compliment  his  speech.  He  said  he 
was  going  to  give  us  a  plain  and  a  practical  speech,  that  he  would  speak  plain  facts, 
speak  what  experience  had  taught  him,  and  that  is  better,  as  I  have  said  already,  than 
all  your  theories. 

It  is  said  the  Legislature  will  have  to  appropriate  annually  $3,000,000.  The  time  is 
not  distant  when  the  appropriations  will  have  to  be  larger,  for  let  me  tell  you,  gentle- 
men, that  while  you  have  done  a  great  deal  for  education,  and  it  is  well  that  you  have, 
you  will  have  to  do  more.  If  the  people  of  Virginia  are  to  come  in  competition  with  the 
people  of  other  States,  and  they  must  do  it  whether  they  will  or  not,  the  appropriations 
for  the  education  and  training  of  the  people  must  be  made  larger. 

The  benefits  of  education  must  be  enlarged.  Virginia  spends  a  little  over  a  million 
dollars  a  year  for  the  education  of  her  people.  The  Commonwealth  of  Massachusetts 
spends  $13,000,000.  Think  of  that,  men  of  Virginia!  This  great  old  Commonwealth  of 
ours  spends  the  paltry  sum  of  $1,000,000  for  the  education  of  her  children  and  the  people 
of  Massachusetts  spend  $13,000,000  per  annum. 

What  is  the  difference?  Massachusetts  stands,  I  am  sorry  to  make  the  confession, 
before  us  in  the  Union.  In  the  march  of  progress  she  is  greatly  in  front  of  us.  If  our 
people  would  regain  their  position,  they  must  understand  that  they  must  educate  their 
people  not  for  a  brief  time  but  thoroughly. 

I  say  the  time  is  not  distant,  if  we  do  our  duty,  when  more  money  is  to  be  expended. 
Do  not  go  before  the  people  and  tell  th'em  you  are  going  to  have  an  era  of  economy. 
Open  up  the  industries  in  the  State,  develop  the  vast  resources  of  this  Commonwealth, 
make  Virginia  what  she  ought  to  be.  Let  us  all  go  to  work  to  give  her  the  position  in 
the  Union  she  is  intended  to  occupy  and  ought  to  occupy,  considering  her  vast 
resources,  her  position,  her  climate  and  all  the  conditions  surrounding  her. 

We  spend  now,  Mr.  Chairman,  $3,000,000  a  year.  If  the  Legislaure  meet  here  only 
once  in  four  years,  and  if  they  meet  according  to  the  provision  of  the  report  which  is 
upon  your  tables  on  the  second  Wednesday  of  next  January,  they  will  have  to  make 
appropriations  for  four  years.  They  will  appropriate  more  than  $12,000,000.  Is  there 
a  gentleman  here  who  has  served  in  a  legislative  body,  who  knows  anything  of  its  duties 
and  its  responsibilities,  who  does  not  know  that  a  Legislature  assembled  in  Richmond 
on  the  second  Wednesday  of  next  January  would  not  be  prepared  to  make  appropriations 
for  the  four  succeeding  years  intelligently  and  discreetly  and  properly?  It  is  on  that 
account,  Mr.  Chairman,  that  I  am  in  favor  of  biennial  sessions. 

I  thank  the  gentlemen  of  the  Convention  for  the  patient  attention  which  they  have 
given  me.  (Applause.) 
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Mr.  Mcllwaine:  I  do  not  think,  Mr.  Chairman,  that  a  more  appropriate  time  in  the 
Convention  could  be  reached  than  after  the  two  eloquent  speeches  to  which  we  have 
listened  this  morning  for  an  appeal  which  I  am  about  to  make  to  the  Committee  to  come 
to  a  vote.  I  know  that  in  making  this  appeal  I  am  subjecting  myself  to  criticism,  but, 
sir,  I  am  convinced  that  this  discussion  may  go  on  for  another  six  days  and  that  the 
mind  of  no  man  in  this  House  will  be  changed  on  the  subject  one  whit.  You  may  talk 
here  until  Christmas,  and  at  the  end  of  that  time  every  man  of  us  will  vote  as  we  would 
vote  to'-day. 

Now,  what  is  the  sense,  what  is  the  right,  what  is  the  duty  of  continuing  this  discus- 
sion under  such  a  state  of  things  as  this?  A  gentleman  stated  the  other  day  that  every 
member  of  the  Convention  had  the  right  to  express  his  opinion  upon  every  question 
that  comes  before  it,  and  that  no  debate  ought  to  be  closed  until  every  member  had  had 
the  chance  so  to  do.  I  take  issue  with  that  gentleman.  I  hold,  sir,  that  our  rights  extend 
thus  far  and  no  further;  that  we  have  a  right  to  discuss  these  subjects  until  we  are 
convinced  that  they  have  been  discussed  sufficiently,  and  that  when  that  point  is  reached 
no  man  has  a  right  to  open  his  mouth  upon  this  floor  upon  the  subject.  I  say  that  any 
man  who  goes  beyond  this  is  doing  dishonor  to  himself,  is  degrading  this  Convention, 
and  is  doing  dishonor  to  the  State  of  Virginia. 

The  Chairman:  The  vote  will  be  first  taken  on  the  following  portion  of  the  amend- 
ment : 

The  House  of  Delegates  shall  be  elected  biennially  by  the  voters  of  the  several 
cities  and  counties  on  the  Tuesday  succeeding  the  first  Monday  in  November,  and  shall 
consist  of  not  more  than  one  hundred  and  not  less  than  ninety  members. 

The  question  is  on  agreeing  to  that  amendment. 

The  result  of  the  division  was  announced — ayes,  21;  noes,  44. 

So  the  first  part  of  Mr.  Harrison's  amendment  was  rejected. 

The  Chairman:  The  vote  will  be  taken  now  on  the  question  of  biennial  sessions,  the 
first  part  of  the  amendment  proposed  by  the  gentleman  from  Frederick  to  be  added  to 
section  2.    The  Secretary  will  read  it. 

The  secretary  read  as  follows: 

The  General  Assembly  shall  meet  on  the  second  Wednesday  in  January  next  suc- 
ceeding the  election  of  members  thereof.  It  shall  meet  in  regular  session  once  in  two 
years  and  not  oftener  unless  convened  by  the  Governor  in  the  manner  prescribed  in  this 
Constitution. 

The  amendment  was  rejected,  there  being,  on  a  division — ayes,  33;  noes,  38. 

Mr.  Blair:  Mr.  Chairman,  I  wish  to  propose  an  amendment  to  section  2.  After  the 
words  "on  the  Tuesday  succeeding  the  first  Mionday  in  November,"  I  move  to  insert  the 
words  "beginning  with  the  year  1904,"  so  as  to  make  the  section  read: 

The  House  of  Delegates  shall  be  elected  quadrennially  by  the  voters  of  the  several 
cities  and  counties  on  the  Tuesday  succeeding  the  first  Monday  in  November,  beginning 
with  the  year  1904,  and  shall  consist  of  not  more  than  one  hundred  and  not  less  than 
ninety  members. 

The  amendment  was  rejected. 

The  Secretary:  The  member  from  Frederick  proposes  the  following  amendment: 

Strike  out  section  3,  page  4  of  the  report,  and  leave  this  section  as  it  now  is  in  the 
present  Constitution.  (The  effect  of  this  is  to  elect  one-half  of  the  Senate  at  alternate 
biennial  periods,  as  is  now  the  law.) 

The  Chairman:  The  question  is  on  the  amendment  proposed  by  the  gentleman  from 
Frederick  (Mr.  Harrison.) 

The  amendment  was  rejected. 
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The  Chairman:  If  no  further  amendment  is  proposed  to  section  3,  the  Secretary 
will  read  section  5  as  reported  by  the  Committee  on  the  Legislative  Department. 
The  Secretary  read  as  follows: 

5.  Any  person  may  be  elected  senator  who,  at  the  time  of  the  election,  is  actually  a 
resident  within  the  district  and  qualified  to  vote  for  members  of  the  General  Assembly 
and  eligible  to  office  according  to  this  Constitution;  and  any  person  may  be  elected  a 
member  of  the  House  of  Delegates  who,  at  the  time  of  election,  is  actually  a  resident 
within  the  county,  city,  town  or  election  district,  and  qualified  to  vote  for  members  of 
the  General  Assembly  and  eligible  to  office  according  to  this  Constitution.  But  no  per- 
son holding  a  salaried  office  under  the  United  States  Government,  or  under  the  State 
Government,  and  no  judge  of  any  court,  attorney  for  the  Commonwealth,  sheriff,  ser- 
geant, treasurer,  assessor  of  taxes,  commissioner  of  the  revenue,  collector  of  taxes,  or 
clerk  of  any  court  shall  be  a  member  of  either  House  of  the  General  Assembly  during 
his  continuance  in  office,  and  the  election  of  any  such  person  to  either  House  of  the 
General  Assembly  shall  vacate  any  such  office  held  by  him.  The  removal  of  any  person 
elected  to  either  House  of  the  General  Assembly,  from  the  city,  county,  town  or  district 
for  which  he  is  elected  shall  vacate  his  office. 

The  Chairman:  The  gentleman  from  Frederick  (Mr.  Harrison)  has  proposed  an 
amendment,  which  will  be  stated. 

The  Secretary:  The  member  from  Frederick  proposes  the  following  amendment  to 
section  5: 

Strike  out  the  words: 

And  no  judge  of  any  court,  attorney  for  the  Commonwealth,  sheriff,  sergeant, 
treasurer,  assessor  of  taxes,  commissioner  of  the  revenue,  collector  of  taxes,  or  clerk 
of  any  court. 

And  insert  in  lieu  thereof  the  following: 

Or  any  other  such  office  as  the  General  Assembly  may  prescribe  by  law. 
So  as  to  read  as  follows:  , 

But  no  person  holding  a  salaried  office  under  the  United  States  Government,  or 
under  the  State  Government,  or  any  other  such  office  as  the  General  Assembly  may  pre- 
scribe by  law,  shall  be  a  member  of  either  House  of  the  General  Assembly  during  his 
continuance  in  office,  &c. 

Mr.  Parks:  Mr.  Chairman,  that  covers  the  amendment  which  I  proposed  to  offer. 
I  am  placed  in  a  rather  embarrassing  position  in  reference  to  the  amendment  that  I 
proposed  to  offer,  but  that  amendment  was  on  the  same  line  of  the  one  just  read,  and 
would  include  attorney  for  the  Commonwealth. 

I  happened  to  occupy  that  position  myself.  I  hope  the  members  of  the  Committee 
will  understand  and  appreciate  that  fact,  and  believe  me  v/hen  I  say  that  I  am  not  in- 
fluenced by  any  personal  motives  in  the  matter  at  all.  But  I  occupy  rather  a  unique 
position.  I  hold  three  offices,  neither  one  of  which  I  want.  I  did  not  want  to  be  Com- 
monwealth's attorney,  but  the  people  elected  me  anyhow,  because  I  told  them  if  they 
elected  me  I  would  serve  them.  I  did  not  want  to  be  a  member  of  the  Legislature, 
because  I  thought  I  had  given  enough  of  my  time,  and  every  member  of  the  Legislature 
knows  that  the  man  v/ho  comes  here  at  $4  a  day  is  giving  his  time  and  neglecting  his 
business  at  home.  I  did  not  want  to  be  a  member  of  the  Constitutional  Convention. 
If  I  had  known  as  much  as  I  know  now  I  do  not  believe  I  would  have  told  them  that  I 
would  serve  if  they  elected  me,  but  I  did  not  know  as  much  then  as  I  know  now. 

Because  a  man  happens  to  hold  the  little  office  of  Commonwealth's  attorney,  that 
pays  three  or  four  hundred  dollars  in  a  county,  and  the  people  of  his  county  want  to 
elect  him  to  the  Legislature,  I  do  not  think  that  he  should  be  debarred  or  else  be  com- 
pelled to  give  up  the  office  of  Commonwealth's  attorney.  I  have  held  the  office  of  Com- 
monwealth's attorney  ever  since  I  have  been  in  the  Legislature,  and  I  am  perfectly 
willing — 
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Mr.  Wysor:  Who  attends  to  your  duties  as  Commonwealtli's  attorney  while  you  are 
in  the  Legislature? 
Mr.  Parks:  I  do. 

Mr.  Wysor:  Who  attends  to  your  duties  in  the  Legislature  when  you  act  as  Common- 
wealth's attorney? 

Mr.  Parks:  I  was  just  coming  to  that  point.  I  will  answer  the  gentleman,  and  I 
answer  him  in  this  way.  I  refer  you  to  the  members  of  the  Legislatures  of  1895-96, 
1897-98  and  1899-1900,  and  if  you  can  find  one  of  those  members  who  will  say  that  I  did 
not  attend  to  my  duties  while  a  member  of  the  Legislature  as  fully  and  as  conscientiously 
and  as  industriously  as  any  other  member  in  it,  then  I  will  resign  my  seat  and  resign 
all  the  other  offices  and  go  home. 

If  you  go  to  my  county  and  ask  my  people  and  if  they  say  that  while  I  have  been 
in  the  Legislature  I  have  neglected  my  duties  as  Commonwealth's  attorney,  then  I  will 
not  say  one  word  about  striking  this  clause  out  of  the  Constitution.  I  am  but  one  man, 
but  I  attend  to  the  business  of  both  places.  If  anything  comes  up  in  my  county,  taking 
a  deposition,  for  instance,  a  dying  statement,  as  I  have  a  party  there  now  doing,  I 
employ  a  lawyer  and  pay  him  to  do  it,  if  he  asks  me  for  a  fee.  I  do  not  ask  the  people 
of  my  county  to  pay  anything  for  the  services  of  a  Commonwealth's  attorney  while  I  am 
here.   If  there  is  anything  to  be  paid  I  pay  it  myself. 

I  do  not  think,  sir,  it  is  fair,  neither  do  I  think  it  is  necessary,  because  a  man  holds 
the  little  office  of  Commonwealth's  attorney,  if  he  has  ambition  and  wants  to  represent 
his  people,  and  the  people  want  him,  that  the  law  should  say  he  must  be  deprived  of  that 
privilege. 

I  hope  the  amendment  of  the  gentleman  from  Frederick  will  be  adopted. 

M^r.  Withers:  I  simply  wish  to  call  his  attention  to  a  possible  difficulty  that  may 
arise  under  this  proposed  Constitution.  It  is  proposed  that  the  spring  election  shall  be 
coincident  Vv^ith  that  for  members  of  the  General  Assembly.  Suppose  that  the  Common- 
wealth's attorney  was  elected  at  the  same  time  the  members  of  the  Legislature  were 
elected,  he  would  be  the  candidate  for  both  offices  and  would  inevitably  be  on  the  one 
ticket  as  the  candidate  for  two  offices.   Is  not  that  true? 

Mr.  Parks:  That  is  true,  sir. 

Mr.  Withers:  I  merely  suggest  that  that  difficulty  may  arise  under  this  amendment. 

Mr.  Parks:  Still  that  would  not  amount  to  anything,  because  no  one  would  want  to 
run  for  two.   But  then  this  provides  that  the  Legislature  shall  be  elected  in  November. 

Mr.  Withers:  I  happen  to  know  (and  I  do  not  suppose  I  am  doing  an  unparlia- 
mentary thing  or  disclosing  a  committee  secret)  that  there  will  be  recommended  to  this 
Convention  the  election  of  all  county  and  district  officers  at  the  time  when  members  of 
the  General  Assembly  are  elected.    So  that  difficulty  will  inevitably  arise. 

Mr.  Parks:  If  it  is  not  adopted  it  will  not  arise,  and  even  if  it  does  arise  the  Legis- 
lature will  have  full  authority  to  deal  with  that  question. 

Mr.  Wise:  Mr.  Chairman,  just  one  word.  I  am  sure  that  the  honorable  gentleman 
from  Page  county  (Mr.  Parks)  will  discharge  his  duty  faithfully  and  conscientiously 
in  any  position  in  which  his  people  may  place  him.  But  I  am  opposed  to  permitting 
Commonwealth's  attorneys  to  be  members  of  the  Legislature  of  Virginia,  and  I  will  give 
briefly  my  reason  for  it. 

The  Legislature  has  the  power  to  fix  the  compensation  of  the  Commonwealth's 
attorney  through  fees,  and  necessarily  must  be  directly  interested,  personally  interested, 
in  questions  submitted  to  the  Legislature  which  affect  his  fees.  The  gentleman  knows 
I  do  not  refer  to  him,  but  I  know  the  fact,  and  I  will  state  it  to  the  Convention,  that 
there  have  been  Commonwealth's  attorneys  in  the  General  Assembly  who  have  opposed 
very  necessary  reforms  in  the  criminal  expenses  of  this  State,  because  those  reforms 
would  affect  their  pay  as  Commonwealth's  attorneys.  I  do  not  think  that  any  man 
ought  to  be  a  member  of  the  Legislature  and  vote  upon  questions  in  which  he  necessarily 
will  be  personally  interested,  and  the  Commonwealth's  attorney  is  deeply  interested  in 
all  questions  which  refer  to  prosecutions  for  crime. 

I  am  opposed,  sir,  to  permitting  the  Commonwealth's  attorneys  to  hold  these  two 
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inconsistent  offices.  I  hope  the  Constitutional  Convention  will  retain  the  provision  which 
has  been  inserted  very  properly,  in  my  opinion,  by  the  Committee  on  the  Legislative 
Department. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  as  read. 
The  amendment  was  rejected. 

The  Chairman:  The  Secretary  will  read  section  6  of  the  Committee's  report. 

Section  6.  The  members  of  the  General  Assembly  shall  receive  for  their  services  a 
salary  to  be  ascertained  by  law  and  paid  out  of  the  public  treasury ;  but  no  act  increasing 
such  salary  shall  take  effect  until  after  the  end  of  the  term  for  which  the  members 
of  the  House  of  Delegates  voting  thereon  were  elected,  and  no  member  of  the  General 
Assembly,  during  the  term  for  which  he  shall  have  been  elected,  shall  be  appointed  or 
elected  to  any  civil  office  of  profit  in  the  State  except  offices  filled  by  election  by  the 
people. 

The  Chairman:  Does  the  chairman  understand  that  the  chairman  of  the  Committee 
desires  to  change  the  report  by  striking  out  the  words  "House  of  Delegates"  and  sub- 
stituting "General  Assembly?" 

Mr.  R.  Walton  Moore:  Yes,  sir. 

The  Chairman:  That  change  will  be  made.  If  there  is  no  further  amendment  pro- 
posed to  section  6  the  Secretary  will  read  section  7  of  the  Committee's  report. 

The  General  Assembly  shall  meet  on  the  second  Wednesday  in  January  next  suc- 
ceeding the  election  of  members  thereof.  It  shall  meet  in  regular  session  once  in  four 
years  and  not  oftener,  unless  convened  by  the  Governor  in  the  manner  prescribed  in  this 
Constitution.  No  session  of  the  General  Assembly,  after  the  first  under  this  Constitu- 
tion, shall  continue  longer  than  ninety  days  without  the  concurrence  of  three-fifths  of 
the  members  elected  to  each  House,  in  which  case  the  session  may  be  extended  for  a 
further  period  not  exceeding  thirty  days.  Except  for  the  first  session  held  under  this 
Constitution,  members  shall  be  allowed  and  shall  receive  a  salary  not  exceeding  ninety 
days  at  any  regular  session,  and  for  not  exceeding  thirty  days  at  any  extra  session. 
Neither  House  of  the  General  Assembly  shall,  without  the  consent  of  the  other,  adjourn 
for  more  than  three  days,  nor  to  any  other  place  than  that  in  which  the  two  houses 
shall  be  sitting.  A  majority  of  the  members  elected  to  each  House  shall  constitute  a 
quorum  to  do  business,  but  a  smaller  number  may  adjourn  from  day  to  day,  and  shall 
have  the  power  to  compel  the  attendance  of  absent  members  in  such  manner  and  under 
such  penalty  as  each  House  may  prescribe. 

The  Chairman:  Are  there  any  amendments  to  be  proposed  to  section  7? 
Mr.  O'Flaherty:  I  wish  to  move  to  amend  this  section  by  inserting  after  the  word 
"Constitution,"  in  the  second  line  on  page  7,  the  following  words: 

Which  session  shall  not,  unless  by  a  vote  of  three-fourths  of  the  members  of  the 
General  Assembly,  exceed  one  hundred  and  twenty  days. 

The  amendment  was  rejected. 

The  Chairman:  Are  there  any  further  amendments  proposed  to  section  7  of  the 
Committee's  report?    (A  pause.)    If  not,  the  Secretary  will  read  section  8. 

8.  The  House  of  Delegates  shall  choose  its  own  Speaker,  and  in  the  absence  of  the 
Lieutenant-Governor,  or  when  he  shall  exercise  the  office  of  the  Governor,  the  Senate 
shall  choose  from  their  own  body  a  president  pro  tempore;  and  each  House  shall  appoint 
its  own  officers,  settle  its  own  rules  of  proceeding,  and  direct  writs  of  election  for  sup- 
plying intermediate  vacancies;  but  if  vacancies  shall  occur  during  the  recess  of  the 
General  Assembly,  such  writs  may  be  issued  by  the  Governor,  under  such  regulations 
as  may  be  prescribed  by  law.  Each  House  shall  judge  of  the  election,  qualification  and 
return  of  its  members;  may  punish  them  for  disorderly  behavior,  and,  with  the  concur- 
rence of  two-thirds,  expel  a  member. 

The  Chairman:  The  Chair  understands  that  the  gentleman  from  Warren  proposes 
to  strike  out  the  word  "intermediate"  and  to  insert  after  the  word  "vacancies"  the 
expression  he  has  suggested.    As  amended  it  would  read: 
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And  direct  writs  of  election  for  supplying  vacancies  which  may  occur  during  the 
session  of  the  General  Assembly. 

The  Chairman:  The  Chair  understands  the  Committee  desires  the  report  amended 
in  that  respect.  Are  any  other  amendments  proposed  to  section  8?  If  not,  the  Secretary 
will  read  section  9. 

9.  The  members  of  the  General  Assembly  shall,  in  all  cases  except  treason,  felony 
or  breach  of  the  peace,  be  privileged  from  arrest  during  the  sessions  of  their  respective 
houses;  and  for  any  speech  or  debate  in  either  House  they  shall  not  be  questioned  in 
any  other  place.  They  shall  not  be  subject  to  arrest,  under  any  civil  process,  during  the 
sessions  of  the  General  Assembly,  nor  for  fifteen  days  next  before  the  convening  and 
after  the  termination  of  each  session. 

The  Chairman:  Are  any  amendments  proposed  to  this  section? 

Mr.  R.  Walton  Moore:  I  will  ask  that  the  section  be  passed  by  informally  until  the 
gentleman  from  Lancaster  can  prepare  his  amendment. 

The  Chairman:  That  will  be  taken  as  the  sense  of  the  Committee  unless  there  is 
objection.    The  next  section  will  be  read. 

10.  Each  House  of  the  General  Assembly  shall  keep  a  journal  of  its  proceedings, 
which  shall  be  published  from  time  to  time,  and  the  yeas  and  nays  of  the  members  of 
either  House  on  any  question  shall,  at  the  desire  of  one-fifth  of  those  present,  and  in  the 
cases  hereinafter  provided,  be  entered  on  the  journal. 

The  Committee  then  rose,  and,  on  motion  of  Mr.  Richmond,  the  Convention 
adjourned  until  to-morrow  (Friday),  September  27,  1901,  at  10:30  o'clock  A.  M. 


FRIDAY,  September  27,  1S01. 

The  Convention  met  at  10:30  o'clock  A.  M. 
Prayer  by  Rev.  J.  G.  Herndon,  of  LaGrange,  Ga. 

Minority  Report — Elective  Franchise. 

Mr.  Daniel:  Mr.  President,  the  Convention,  recognizing  the  importance  and  difficulty 
of  the  question  of  suffrage,  directed  that  the  committee  appointed  to  consider  that 
subject  consist  of  twenty-tw^o  members.  That  committee,  of  which  the  President  of  this 
Convention  did  me  the  honor  to  appoint  me  chairman,  has  had  many  sessions  and 
arduous  labors,  and  it  is  hardly  surprising  that  so  numerous  a  committee  should  not 
have  reached  a  unanimous  conclusion. 

A  report  of  the  majority  of  that  committee  w^as  submitted  yesterday  by  one  of  its 
members,  and  I  beg  leave  to-day  to  present  a  report  of  a  minority,  signed  by  W.  A. 
Anderson,  Wood  Bouldin,  Francis  L.  Smith,  Henry  C.  Stuart  and  myself.  We  have  not 
presumed  to  suppose  that  we  could  prepare  a  suffrage  article  satisfactory  to  all  the  mem- 
bers of  this  Convention  or  to  all  the  people  of  the  State,  but  we  do  hope  that  the  article 
which  w^e  recommend  to  the  Convention  may  be  found  at  least  to  contain  much  matter 
worthy  of  their  serious,  careful,  and,  as  we  hope,  favorable  consideration.  In  many 
respects  the  reports  concur.    In  some  material  ones,  as  we  believe,  they  differ. 

I  would  ask,  Mr.  President,  to  lay  the  report  and  the  article  on  suffrage  before  the 
Convention,  and  that  they  may  be  now  read,  and  also  to  submit  with  them  certain  sec- 
tions to  be  embraced  in  the  Constitution  or  in  an  ordinance  of  the  Convention,  respecting 
the  registration  of  voters  after  the  adoption  of  the  Constitution  and  prior  to  1904,  which 
1  ask  may  lie  on  the  table  and  be  printed. 

The  President:  The  Secretary  will  read  the  report. 
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Report  of  a  Minority  of  the  Committee  on  the  Elective  Franchise,  Qualification  for 
Office,  Basis  of  Representation  and  Apportionment,  and  on  Elections,  with  Respect 
to  the  Elective  Franchise,  with  Article  Appended. 

To  the  Hon.  John  Goode,  President  of  the  Convention: 

The  undersig-ned,  a  minority  of  the  Committee  on  the  Elective  Franchise,  &c.,  re- 
spectfully submit  the  following  report,  in  which  they  dissent  in  some  material  respects 
from  the  report  made  by  a  majority  of  the  Committee,  and  recommend  as  a  substitute 
therefor  the  proposed  article  of  the  Constitution,  which  is  appended  to  this  report. 

Outline  of  Article. 

The  article  which  we  recommend  provides  the  following  qualifications  for  the  voter: 
First.  That  he  be  a  male  citizen  twenty-one  years  of  age. 

Second.  Residence  in  the  State  two  years,  in  the  county  or  city  one  year,  and  in  the 
voting  precinct  thirty  days. 

Third.  Payment  by  him  at  least  six  months  prior  to  the  election  of  the  poll-tax  of 
one  dollar  and  a  half  ($1.50)  for  the  year  preceding  the  first  election  in  1903,  to  which 
it  is  to  be  applied,  and  after  that  time  requires  that  all  poll-taxes  for  every  preceding 
year  which  shall  have  become  due  and  payable  under  and  by  virtue  of  this  Constitution 
shall  have  been  paid. 

Fourth.  That  he  shall  be  registered  as  may  be  provided  by  law. 

Fifth.  That  if  registered  after  the  adoption  of  this  Constitution,  and  prior  to  Jan- 
uary 1,  1904,  he  shall  (1)  have  heretofore  served  in  time  of  war  in  the  military  or  naval 
forces  of  the  United  States,  or  of  tbe  Confederate  States,  or  of  one  of  the  States  of  the 
United  States,  or  (2)  be  able  to  read  any  section  of  the  Constitution  of  this  State  sub- 
mitted to  him  by  the  registration  officers,  or  to  understand  the  same  when  read  to  him, 
or  to  give  a  reasonable  explanation  thereof,  or  (3)  he  shall  have  paid  to  the  State  taxes 
for  the  year  preceding  that  in  which  he  offers  to  vote  as  much  as  one  dollar  on  property 
owned  by  and  assessed  against  him. 

All  citizens  registered  under  the  foregoing  qualifications  continue  to  be  electors  as 
long  as  the}^  maintain  the. qualifications  required  under  this  article,  and  are  free  from  its 
disqualifications,  and  they  are  not  required  to  make  application  in  writing  to  be  regis- 
tered, and  may  be  aided  in  preparing  and  depositing  their  ballots  when  these  provisions 
come  in  force  hereafter. 

After  January  1,  1894,  the  reading  or  understanding  or  explaining  any  section  of 
the  Constitution  of  the  State  are  dropped,  and  every  person  not  previously  registered 
under  the  foregoing  provision  must,  in  addition  to  the  qualifications  of  age,  residence 
and  prepayment  of  poll-tax,  make  application  for  registration  in  their  own  handwriting, 
and  must  prepare  and  deposit  their  own  ballots  without  aid  from  another,  unless  they 
have  served  in  time  of  war  or  are  blind  or  physically  disqualified. 

It  will  be  seen  from  this  statement  that  persons  now  qualified  to  vote  are  preserved 
in  the  electorate  if  they  can  read  and  understand  or  reasonably  explain  any  section  of 
the  Constitution,  while  only  those  who  come  in  as  voters  after  that  time  must  be  able 
to  write  and  to  prepare  and  deposit  their  own  ballots. 

It  will  be  observed  that  while  the  article  submitted  by  the  minority  provides  that 
no  man  who  has  paid  one  dollar  in  taxes  for  the  preceding  year  to  the  State  on  property 
owned  by  and  assessed  against  him,  shall  be  deprived  in  any  event  of  the  right  to  be 
registered  as  a  voter  on  the  permanent  roll,  made  up  before  1904,  whether  he  can  read 
or  understand  or  explain  any  section  of  the  Constitution  of  the  State  or  not,  we  do  not 
in  any  sense  make  the  ownership  of  property  a  prerequisite  to  vote,  as  contradistin- 
guished with  educational  qualifications,  or  as  contradistinguished  with  the  intelligence 
that  can  understand  or  explain  a  section  of  the  Constitution  of  the  State.  And  it  will 
also  be  observed  that  these  qualifications  are  all  so  stated  as  to  enlarge,  and  not  to 
restrict,  suffrage. 

The  prepayment  of  taxes  on  property,  like  the  reading,  understanding  or  explain- 
ing any  section  of  the  Constitution  of  the  State,  are  applicable  only  to  the  present 
electorate. 

The  qualifications  thus  set  forth  give  abundant  evidence  of  the  voter's  permanent 
common  interest  with  an  attachment  to  the  community,  and  connect  him  by  his  contribu- 
tion to  the  treasury,  which  it  is  anticipated  will  be  appropriated  to  the  public  schools, 
with  an  institution  that  quickly  returns  to  him  a  benefit  in  the  education  of  the  children 
of  the  State  and  diffuses  intelligence  throughout  its  borders. 

Comparing  the  majority  report  with  this  report,  it  will  be  seen  that  they  concur — 

(1)  In  requiring  the  prepayment  of  a  capitation  tax  after  January  1,  1903,  six 
months  before  the  election,  with  the  exception  that  in  the  minority  report  the  prepay- 
ment of  an  poll-taxes  in  subsequent  years  is  required. 

(2)  In  fixing  the  residence  of  the  voter  in  this  State  two  years,  in  the  county  or 
city  one  year,  and  in  the  precinct  thirty  days. 
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(3)  In  requiring  the  registration  of  voters. 

(4)  In  exempting  those  who  have  served  in  the  military  or  naval  forces  from  the 
capitation  tax  as  a  prerequisite  to  vote,  and  from  other  qualifications,  save  those  of  age 
and  residence. 

(oj  And  including  those  who  have  paid  one  dollar  in  taxes  on  property-  owned  by 
and  assessed  against  them  for  the  previous  year,  whether  they  be  literate  or  illiterate; 
the  minority  report  placing  them  on  the  same  footing  as  others  if  they  do  not  register 
prior  to  1904. 

Those  who  are  qualified  under  the  majority  report  can  cross  the  border  line  into 
another  State  as  readily  as  those  who  are  qualified  by  this  report,  and  it  is  admitted 
by  the  majority  report  that  the  test  of  employment  for  three  months  of  the  previous 
year  "permits"  (to  quote  their  language)  "easy  removal  from  an  abandonment  of  the 
State." 

Here  the  reports  part: 

Instead  of  requiring  the  reading,  understanding  or  explaining  any  section  of  the 
Constitution,  the  majority  report  requires  all  of  the  electors,  consisting  of  301,379  white 
men  over  21  years  of  age,  and  146,122  colored  men,  in  all  447,501  persons,  with  the  excep- 
tion of  two  classes  below  stated,  to  show  that  they  are — 

(11  "Able  to  give  a  reasonable  explanation  of  the  general  nature  of  the  duties  of 
the  various  officers  for  whom  they  may  at  any  time,  tinder  the  laws  then  existing,  be 
entitled  to  vote." 

And,  in  addition  thereto,  that 

(2)  "If  physically  able,  they  shall  have  indicated  their  substantial  attachment  to, 
or  identification  vith,  this  State,  by  having  been  regularly  employed  or  engaged  in  a 
lawful  trade  or  profession,  business,  calling,  work  or  service  for  at  least  one-fourth  of 
the  year  next  preceding  that  in  which  they  offer  to  vote." 

The  two  classes  excepted  b^'  the  majority  report  are  those — 

(1)  "TMio  have  served  in  time  of  war  in  the  army  or  navy  of  the  United  States,  or 
of  the  Confederate  States,  or  of  any  State  of  the  United  States." 

And  also  of  those — 

(2)  ''Who,  or  whose  wives,  shall  have  paid  to  the  State  taxes  for  the  year  precedir.?: 
that  in  which  they  offer  to  vote  amounting  to  as  much  as  one  dollar  on  property  owned 
by  and  assessed  against  them  or  their  wives." 

We  have  no  means  of  knowing,  have  no  information  furnished,  and  find  it  difficult 
to  speculate  upon  the  number  of  persons  who  would  be  affected  by  these  provisions. 
It  is  apparent,  however,  that  all  btit  the  vague  and  undefined  number  of  the  present 
electors,  who  have  served  in  the  militaiw  or  naval  forces,  or  who  or  whose  wives  have 
paid  the  one  dollar  property  tax  for  the  previous  year,  would  have  to  pass  before  the 
registration  officers  in  showing  their  ability  "to  give  a  reasonable  explanation  of  the 
general  nature  of  the  duties  of  the  various  officers  for  whom  they  may  under  the  laws 
then  existing  at  any  time  be  entitled  to  vote,"  and  also  in  showing  that  they  were  "em- 
ployed or  engaged  in  a  lawful  profession,  trade,  business,  calling,  work  or  service  for 
one-fourth  of  the  next  preceding  year,"  as  heretofore  specified,  whatever  might  be  their 
qualifications  as  to  reading  or  writing,  and  however  they  may  "have  crowned  their  days 
with  industry."  This  twofold  disqualification  recommended  by  the  majority  of  three 
months'  regular  employment  for  the  previous  year,  and  ability  to  explain  the  duties  of 
the  various  elective  officers,  operates  in  each  provision  as  a  restriction  on  the  other  pro- 
visions, for  they  are  not  in  the  alternative  but  cumulative.  Those  who  have  been  three 
months  in  regtilar  employment  cannot  register  or  vote  unless  they  have  also  shown  their 
ability  to  explain  the  duties  of  elective  officers,  and  those  who  have  the  ability  to  explain 
the  duties  of  those  officers  cannot  register  or  vote  unless  they  have  been  three  months 
of  the  year  previous  in  regular  employm.ent.  How  these  clauses,  reacting  on  each  other, 
would  operate,  it  is  difficult  to  foresee. 

The  minority  have  embodied  the  clause  admitting  to  the  suffrage  for  the  next  two 
years,  and  until  January  1,  1904,  those 

"TyTio  are  able  to  read  any  section  of  the  Constitution  of  the  State,  or  understand 
the  same  when  read  to  them,  or  to  give  a  reasonable  explanation  thereof" — for  the  pur- 
pose of  giving  just  consideration  to  the  present  electors  concurring  in  the  language  of 
the  majority,  that, 

"As  the  State  is,  in  a  most  generous  way,  providing  for  the  education  of  the  people, 
and  as  the  present  efficient  system  of  public  education  has  existed  in  the  State  for  nearly 
one  generation,  it  is  not  considered  unjust  to  require  an  educational  prerequisite  to 
voting  of  those  persons  who  shall  register  subsequent  to  January  1,  1904.  It  is  not 
applied  at  once  in  deference  to  those  still  living  who  have  had  no  opportunity  to  secure 
an  education." 

Our  view  is  that  those  who  can  read  ought  not  to  be  excluded  when  a  provision  is 
made  which  embraces  those  who  cannot. 

We  concur  with  the  majority  of  the  Committee  in  saying  that  to  avoid  the  evils 
of  an  improper  and  objectionable  administration  we  have  provided  for  a  board  of  three 
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commissioners  of  registration  to  be  appointed  by  the  judge  of  the  Circuit  Court,  who 
shall  pass  on  the  qualifications  of  the  elector  and  for  an  appeal  at  the  instance  of  any 
person  claiming  to  be  improperly  excluded.  We  believe  that  in  this  way  provision  as  to 
a  temporary  clause  in  this  report  admitting  to  suffrage  those  who  can  read,  understand 
or  explain  any  section  of  the  Constitution  of  the  State  is  safeguarded  against  maladmin- 
istration. 

The  Plan  of  the  Majority  Report  in  Full. 

The  majority  plan  requires — ■ 

(1)  The  prepayment  of  the  capitation  tax  of  $1.50,  six  months  before  the  election, 
applicable  on  electors  after  January  1,  1903. 

(2)  The  residence  in  the  State  two  years,  in  the  county  one  year,  and  in  the  pre- 
cinct thirty  days. 

(3)  The  registration  of  the  voter  as  may  be  prescribed  by  law. 

(4)  That  he  shall  be  able  to  explain  the  general  nature  of  the  duties  of  the  various 
oflacers  for  whom  he  may  at  any  time  under  the  laws  be  entitled  to  vote. 

(5)  That  he  shall  have  been  engaged,  if  physically  able,  for  at  least  one-fourth  of 
the  time  during  the  year  next  preceding  that  in  which  he  offers  to  vote,  in  a  lawful 
trade,  profession,  business,  calling,  work  or  service. 

It  then,  without  dropping  the  other  qualification  with  respect  to  ability  to  explain 
the  duties  of  elective  officers,  added  to  that  which  carries  with  it  the  requirement  of 
three  months'  employment  in  the  State  during  the  previous  year,  cumulates  upon  those 
qualifications  the  two  additional  requirements,  to  take  effect  on  the  first  of  January, 
1904,  that  the  voter  shall,  after  that  time, 

(6)  Make  application  to  register  in  his  own  handwriting. 

(7)  And  shall  prepare  and  deposit  his  ballot  without  aid  from  another. 

The  clause  which  the  minority  recommend,  requiring  for  two  years  and  up  to  Jan- 
uary 1,  1904,  that  the  voter  shall  be  "able  to  read  any  section  of  the  Constitution  of  the 
State,  or  to  understand  the  same  when  read  to  him,  or  to  give  a  reasonable  explanation 
thereof,"  has  advantages  over  the  duplex  clause  of  the  majority  report,  which  connects 
together  the  ability  to  explain  the  duties  of  elective  officers,  and  three  months'  employ- 
ment for  the  previous  year,  in  these  respects: 

(1)  It  is  simpler  and  more  definite. 

(2)  It  removes  from  administrative  operation  334,242  citizens  of  the  State  who  can 
read,  of  whom  2GB, 000  are  white  men,  and  leaves  less  than  a  fourth  of  those  of  electoral 
age  to  show  that  they  can  understand  or  explain  reasonably  any  section  of  the  Consti- 
tution when  read  to  them. 

(3)  It  has  passed  under  the  adjudication  of  the  Supreme  Court  of  the  United  States 
in  the  case  of  Williams  vs.  Mississippi  (170  U.  S.  213),  where  the  tribunal  unanimously 
held  it  to  be  constitutional,  there  being  only  a  slight  verbal  variation  in  the  clause  which 
we  recommend  from  that  in  the  Constitution  of  Mississippi  which  was  under  adjudica- 
tion in  the  case  above  quoted. 

(4)  It  is  the  least  objectionable  of  any  plan  suggested  or  that  in  our  opinion  can  be 
conceived  with  respect  to  the  present  electors. 

(5)  And  what  is  of  high  importance,  it  is  used  only  temporarily,  while  the  majority 
plan  superimposes  their  corresponding  clause  upon  the  tests  of  written  applications  for 
registration  and  upon  the  tests  of  written  applications  for  registration,  and  upon  the 
preparation  and  depositing  the  ballot  by  the  voter,  and  preserves  it  as  a  permanent 
part  of  the  electoral  system. 

Tests  of  voting  should  be  as  definite  as  possible.  As  little  should  be  left  to  adminis- 
tration as  possible.  And  in  our  permanent  system  we  should,  as  far  as  practicable, 
embody  those  tests  which  can  be  automatically  and  self-evidently  manifested. 

This  report  recommends  as  the  permanent  requirements  of  suffrage  for  those  who 
are  registered  after  1904  educational  qualifications,  coupled  with  two  years'  residence 
in  the  State,  and  the  prepayment  of  all  capitation  taxes  which  are  payable  six  months 
before  any  election. 

It  may  be  admitted  that  education  is  not  conclusive  evidence  of  fitness  for  the  exer- 
cise of  suffrage,  but  if  this  be  true,  in  a  limited  sense,  as  to  individuals  who  are 
educated,  it  is  also  true  of  particular  individuals  of  every  other  class  that  can  be  defined 
by  law,  whether  property  holders  or  non-property  holders,  taxpayers  or  non-taxpayers, 
whether  employed  or  unemployed.  And  it  should  be  considered  that  education  regarded 
with  reference  to  masses  of  men  gives  those  who  possess  it  great  superiority  over  those 
who  do  not  possess  it.  There  are,  indeed,  illiterates  of  capacity  and  character,  and 
there  are  persons  of  education  who  do  not  possess  either  qualification,  yet  it  must  be 
conceded  that  in  drawing  any  arbitrary  and  general  line,  that  there  must  be  unavoid- 
able exceptions  which,  nevertheless,  do  not  destroy  its  utility.  General  intelligence,  as 
compared  to  ignorance,  is  undoubtedly  the  great  line  of  demarcation  between  progres- 
sive and  non-progressive,  uncivilized  and  civilized  peoples.  So  clearly  is  this  the  case, 
that  the  majority  of  the  Committee,  while  recognizing  education  in  a  threefold  form  in 
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the  permanent  requirements  for  suffrage,  express  the  opinion,  in  which  we  concur,  that 
it  is  both  "unadvisable  and  impracticable"  to  recommend  a  property  qualification. 

Education  is  certainly  a  more  rational  and  reliable  test  than  the  mere  payment  of 
a  dollar  tax.  The  question  before  us  is  not  one  of  ideality  or  one  of  perfection,  but  one 
of  practical  application  in  a  Commonwealth  in  which  diverse  populations  are  unevenly 
distributed,  in  which  interests  are  vastly  diversified,  and  in  which  what  suits  one  section 
is  not  so  acceptable  to  other  sections  differently  situated,  and  in  which  we  should  pro- 
ceed upon  lines  which  will  have  a  fair  and  just  regard  to  the  interests  of  the  whole. 

The  States  of  Mississippi  and  South  Carolina  have  adopted  suffrage  clauses  to  meet 
even  more  acute  conditions  than  exist  in  this  Commonwealth. 

Neither  of  them  felt  that  it  was  necessary  or  expedient  to  go  beyond  the  payment 
of  taxes  and  an  educational  qualification,  and  in  each  of  them  payment  of  a  capitation 
tax  and  an  educational  qualification  are  the  chief  features.  One  of  them — Mississippi — 
has  reading  as  its  highest  educational  qualification  in  its  permanent  basis  of  suffrage, 
and  the  other — South  Carolina — adopted  a  similar  plan  for  two  years,  with  reading 
and  writing  as  a  permanent  basis  of  suffrage,  accompanied  by  an  alternative  property 
tax  on  $300. 

In  speaking  of  a  constitutional  provision  adopted  in  a  European  State,  which  re- 
quired citizenship  to  be  predicated  upon  reading  and  writing,  Jefferson  said: 

"It  is  impossible  sufliciently  to  estimate  the  wisdom  of  this  provision.  Of  all  those 
which  have  been  thought  of  for  securing  fidelity  in  the  administration  of  the  govern- 
ment, constant  ralliance  to  the  principles  of  the  Constittition,  and  progressive  amend- 
ments with  the  progressive  advancements  of  the  human  mind,  or  changes  in  human 
affairs,  it  is  the  most  effectual.  Enlighten  the  people  generally,  and  tyranny  of  body 
and  mind  will  vanish  like  evil  spirits  at  the  dawn  of  day." 

And  on  another  occasion  he  expressed  the  opinion  that 

The  right  to  vote  should  be  given  to  those  who  pay  and  those  who  fight. 

All  three  of  these  elements  referred  to  in  the  language  above  quoted  from  Jefferson 
appear  in  and  are  made  substantive  in  the  article  which  we  recommend;  and  are  repre- 
sented in  the  basis  of  suffrage  by  the  soldier  who  has  fought  for  his  country,  by  the  citi- 
zen who  has  paid  his  poll  tax,  and  by  those  who  can  read  and  write. 

We  cannot  conclude  this  report  without  again  adverting  to  the  peculiar  circum- 
stances of  our  State.  If  its  population  were  homogeneous  there  would  be  no  difficulty 
as  to  the  suffrage.  If  there  were  only  white  men  here  no  substantial  difference  would 
arise  for  they  are  homogeneous,  and  would  act  alike  in  like  conditions,  as  they  have  done 
all  over  the  world.  Our  population  as  a  whole,  however,  consisting  of  1,854,184  people 
instead  of  being  homogeneous,  is  divided  into  1,192,858  whites  and  661,326  blacks.  Of 
the  whites  over  twenty-one  years  of  age,  there  are  301,379;  of  the  colored  over  twenty- 
one  years  of  age,  there  are  146,122 — a  majoritv  of  white  males  over  twenty-one,  of  155,- 
257. 

Two  hundred  and  sixty-four  thousand  eight  hundred  and  eighty-six  males  are  liter- 
ates; only  69,358  of  the  colored  are  literates — the  white  majority  of  literates  of  voting 
age  being  195,528. 

In  illiteracy  there  are  76,764  blacks,  more  than  fifty  per  cent.,  while  there  are  only 
36,000  white  illiterates,  or  about  twelve  per  cent. 

If  this  population  and  its  electors  were  diffused  throughout  the  Commonwealth  in 
anything  like  similar  proportions,  the  questions  arising  would  present  themselves  in  a 
similar  aspect  to  all  of  our  people,  and  would  be  solved  easily  and  to  the  general  satis- 
faction. 

But  in  some  sections  the  white  populatoin  preponderates  in  such  great  majorities 
that  the  few  colored  men  amongst  them  are  scarcely  an  element  of  consideration  with 
respect  to  the  elective  franchises. 

In  other  sections  the  colored  are  so  numerous  and  massed  together  and  the  whites 
so  few  that  the  community  is  constantly  attended  with  a  problem  that  totiches  their 
dearest  interests  and  their  deepest  feelings  and  they  necessarily  regard  the  question  of 
suffrage  as  paramount  to  all  others  with  which  they  have  to  deal. 

When  any  great  part  of  the  State  is  affected  with  a  public  evil  its  consequences 
must  pervade  and  sooner  or  later  injuriously  affect  the  whole  Commonwealth.  Hence, 
we  have  a  common  necessity  upon  us  of  a  reformation  of  the  suffrage,  and  this  necessity 
was  one  of  the  main,  if  not  the  main,  cause  for  calling  this  Convention. 

Under  these  circumstances,  the  question  of  providing  a  system  of  suffrage  through- 
out the  State  is  one  of  the  greatest  difficulty  and  delicacy,  and  the  whole  Committee 
has  labored  hard  and  long  to  adjust  as  far  as  it  may  the  differences  of  opinion  naturallj^ 
generated  by  the  State  of  affairs  presented. 

The  lines  within  which  we  may  move  to  accomplish  any  result  are  narrow  ones. 
The  fifteenth  amendment  to  the  Constitution  of  the  United  States  provides  that  the 
right  of  suffrage  shall  not  be  denied  or  abridged  on  account  of  race,  color,  or  previous 
condition  of  servitude. 

Any  plan  which  we  recommend  must  be  within  the  limitations  of  this  constitutional 
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mandate.  At  the  same  time  we  possess  a  varied  population  located  with  diverse  sur- 
roundings, and  thus  confined  by  constitutional  limitation  to  a  restricted  sphere  of  action, 
we  have  prepared  the  article  which  we  believe  will  deal  constitutionally  and  justly  with 
the  subject  of  suffrage,  and  place  the  control  of  affairs  in  the  State  in  the  hands  of  those 
who  have  abiding  attachment  to  and  community  of  interest  with  the  whole  Common- 
wealth, and  who  have  the  intelligence  and  character  to  guard  its  interest  in  safety. 

In  order  to  complete  the  plans  recommended  by  both  the  majority  and  the  minority 
of  the  Committee,  it  has  been  deemed  advisable  by  them  and  us  alike  to  provide  for  a 
board  of  three  registration  commissioners  in  each  magisterial  district. 

The  majority  recommends  that  they  be  appointed  by  the  judges  of  the  circuit  courts 
except  that  the  first  board  under  this  Constitution  shall  be  appointed  by  an  ordinance  of 
this  Convention. 

These  boards  will  not  be  needed  until  after  the  adoption  of  this  Constitution,  and 
then  by  the  minority  plan  only  until  1904,  while  by  the  majority  plan  they  must  be  con- 
tinuous. 

The  minority  which  submits  this  report  have  thought  proper  to  present  with  it  an 
additional  and  independent  section  of  the  article  appended,  providing  for  the  appoint- 
ment of  such  board  by  the  circuit  courts  in  counties  and  the  corporation  courts  in  cities  and 
setting  forth  the  duties  devolved  upon  them.  The  section  may  be  embraced  in  the  text 
of  the  Constitution,  or  in  an  ordinance  of  the  Convention.  Changes  in  these  provisions 
will,  doubtless,  be  required  as  it  cannot  at  this  time  be  known  when  and  in  what  par- 
ticular form  the  Constitution  may  be  adopted. 

The  minority  cordially  concur  in  some  of  the  supplementary  propositions  recom- 
mended by  the  majority. 

Such  variances  exist  between  the  majority  and  the  minority  of  the  committee  re- 
specting propositions  as  will  appear  on  inspection  of  the  articles  on  the  subject  sub- 
mitted to  the  Convention. 

We  reserve  the  privilege  to  offer  or  support  such  amendments  as  may  be  in  further- 
ance of  the  objects  of  this  report,  as  may  receive  the  approval  of  our  judgment. 

JOHN  W.  DANIEL, 
WILLIAM  A.  ANDERSON, 
WOOD  BOULDIN, 
FRANCIS  L.  SMITH, 
HENRY  C.  STUART, 
T.W.HARRISON. 

Article   . 

Section  1.  Every  male  citizen  of  the  United  States,  at  least  twenty-one  years  of 
age,  who  possesses  the  following  qualifications  shall  be  entitled  to  vote  for  members  of 
the  General  Assembly  and  all  officers  elective  by  the  people. 

First:  He  shall  have  been  a  resident  of  this  State  for  at  least  two  years,  of  the 
county  or  city  one  year,  and  of  the  precinct  in  which  he  shall  offer  to  vote  thirty  days 
next  preceding  the  election  at  which  he  shall  offer  to  vote;  provided,  that  removal  from 
one  precinct  to  another  in  the  same  city  or  county  shall  not  deprive  any  person  of  the 
right  to  vote  in  the  precinct  from  which  he  has  removed  until  thirty  days  after  such  re- 
moval. 

Second:    He  shall  have  been  duly  registered  as  may  be  prescribed  by  law. 

Third:  After  January  first,  nineteen  hundred  and  three  (1903)  he  shall  have  paid 
to  the  State  at  least  six  months  before  the  election  in  which  he  offers  to  vote  a  poll-tax 
of  one  dollar  and  fifty  cents  ($1.50)  for  the  year  nineteen  hundred  and  two  (1902) ;  and 
six  months  before  any  election  held  after  January  first,  nineteen  hundred  and  four 
(1904)  he  shall  have  paid  to  the  State  all  poll-taxes  for  every  preceding  year  which 
shall  have  become  due  and  payable  under  and  by  virtue  of  this  Constitution:  provided, 
that  the  payment  of  this  poll-tax  shall  not  be  a  prerequisite  for  voting  at  any  election 
prior  to  January  first,  nineteen  hundred  and  three  (1903),  and  that  no  person  who  has 
served  in  time  of  war  in  the  army  or  navy  of  the  United  States  or  of  the  Confederate 
States,  shall  at  any  time  be  required  to  pay  a  poll-tax  as  a  prerequisite  to  vote. 

Fourth:  If  registered  after  the  adoption  of  this  Constitution  and  prior  to  January 
first,  1904,  he  shall  be: 

(1)  A  person  who  has  heretofore  served  in  time  of  war  in  the  military  or  naval 
forces  of  the  United  States  or  of  the  Confederate  States,  or  of  one  of  the  States  of  the 
United  States,  or, 

(2)  He  shall  be  able  to  read  any  section  of  the  Constitution  of  this  State  submitted 
to  him  by  the  registration  ofiicers,  or  he  shall  be  able  to  understand  the  same  when 
read  to  him,  or  to  give  a  reasonable  explanation  thereof;  or, 

(3)  He  shall  have  paid  to  the  State  taxes  for  the  year  preceding  that  in  which  he 
offers  to  vote  as  much  as  one  dollar  on  property  owned  by  and  assessed  against  him. 

Section  2.    All  citizens  registered  under  the  foregoing  provisions  of  this  Constitu- 
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tion  prior  to  January  first,  1904,  shall  continue  to  be  electors  so  long  as  they  possess  the 
qualifications  prescribed  thereby,  unless  they  shall  come  under  some  one  of  its  disquali- 
fying provisions,  and  may  be  aided  in  preparing  and  depositing  their  ballot  by  a  person 
of  their  own  selection  in  the  presence  of  the  judges  of  election:  provided,  that  not  more 
than  five  such  voters  shall  receive  such  aid  from  the  same  person  at  any  election. 

Section  3.  After  January  first,  1904,  every  male  citizen  not  previously  registered 
under  the  foregoing  provisions  of  this  Constitution  except  as  herein  provided  shall,  in 
addition  to  the  qualifications  prescribed  as  to  age,  resident  and  poll-tax,  make  applica- 
tion for  registration  in  his  own  handwriting,  as  may  be  provided  by  law;  and  every  per- 
son registered  after  that  time  shall  prepare  and  deposit  his  ballot  without  aid  from 
another:  provided,  that  if  he  has  heretofore  served  in  time  of  war  in  the  military  or 
naval  forces  of  the  United  States,  or  of  the  Confederate  States,  or  of  any  State  of  the 
United  States,  or  if  he  be  a  person  who  is  blind  or  physically  disabled,  he  shall  not  be 
required  at  any  time  to  make  application  in  writing  to  be  registered,  and  may  receive 
aid  in  preparing:  his  ballot  from  a  person  of  his  own  selection  in  the  presence  of  the 
judges  of  election;  but  not  more  than  five  such  voters  shall  receive  such  aid  from  the 
same  person  at  any  election. 

Section  4.    The  following  persons  shall  not  have  the  right  to  register  or  vote: 

1.  Those  who  have  been  disqualified  to  vote  by  conviction  of  crime  prior  to  the 
adoption  of  this  Constitution  unless  their  disability  has  been  previously  removed,  or 
shall  be  thereafter  removed. 

2.  Idiots  or  insane  persons. 

3.  Persons  who  have  been  convicted  of  treason,  or  of  any  felony,  bribery  in  any 
election,  the  offering  to  buy  or  sell  a  vote  in  any  election,  petit  larceny,  obtaining  money 
or  property  on  false  pretences,  malfeasance  in  ofiice,  embezzlement  of  public  funds,  or 
of  any  infamous  crime. 

All  persons  who,  while  citizens  of  this  State,  have,  since  the  adoption  of  this  Con- 
stitution, fought  a  duel  with  a  deadly  weapon,  accepted  a  challenge  to  fight  a  duel  with 
a  deadly  weapon,  either  within  or  beyond  the  boundaries  of  this  State,  or  knowingly 
conveyed  a  challenge,  or  aided  or  assisted  in  any  manner  in  fighting  a  duel,  and  all  sucli 
persons  shall  also  be  prohibited  from  any  office  of  honor,  profit  or  trust,  under  this  Con- 
stitution. 

Section  5.  No  ofiicer,  soldier,  seaman,  or  marine  of  the  United  States  army  or 
navy,  nor  any  inmate  of  a  charitable  institution,  nor  any  student  in  any  institution  of 
learning  shall  be  deemed  to  have  gained  or  lost  a  residence  in  this  State  or  in  any  county 
or  city  thereof,  by  reason  of  his  temporary  station  or  location  therein. 

Section  6.  All  elections  by  the  people  shall  be  by  ballot,  and  all  elections  by  repre- 
sentative bodies  shall  be  viva  voce. 

The  ballot-box  shall,  during  all  elections,  be  kept  in  view  of  the  voters,  and  ballots 
shall  not  be  canvassed  or  counted  in  secret. 

Section  7.  The  General  Assembly  shall  provide  by  law  for  ballots  without  any  dis- 
tinguishing mark  or  symbol  for  use  in  all  State,  county,  city,  and  other  elections  by  the 
people.  All  ballots  shall  contain  the  names  of  the  candidates  and  of  the  officers  to  be 
voted  for  in  clear  print  and  in  due  and  orderly  succession,  but  any  voter  may  erase  any 
name  and  insert  another. 

Section  8.  The  General  Assembly  shall  provide  by  law  for  the  fair  and  orderly  con- 
duct of  all  elections  by  the  people  in  accordance  with  the  provisions  of  this  Constitution. 

Section  9.  No  voter,  during  the  time  of  holding  any  election  at  which  he  is  entitled 
to  vote,  shall  be  compelled  to  perform  military  service,  except  in  time  of  war  or  public 
danger,  to  work  upon  public  roads,  or  to  attend  any  court  as  suitor,  juror,  or  witness; 
and  no  voter  shall  be  subject  to  arrest  under  any  civil  process  during  his  attendance  at 
election,  or  in  going  to  or  returning  therefrom. 

Section  10.  Any  person  who,  in  respect  of  age  or  time  of  residence,  would  be  quali- 
fied to  vote  at  the  time  of  the  next  election,  shall  be  admitted  to  registration  notwith- 
standing that  at  the  time  thereof  he  is  not  qualified  with  reference  to  age  or  time  of 
residence,  and  shall  be  entitled  to  vote  if  qualified  at  the  time  of  election  under  the 
provisions  of  this  Constitution. 

Section  11.  The  treasurer  of  each  county  and  city  of  the  State  shall,  at  least  five 
months  before  any  election  file  with  the  clerk  of  the  circuit  or  corporation  court- of  his 
county  or  city,  a  list,  in  alphabetical  order,  verified  by  his  oath,  of  all  persons  in  each 
precinct  in  his  city  or  county  who  have  paid  not  later  than  six  months  prior  to  such 
election,  the  capitation  tax  of  $1.50  for  the  year  preceding  that  in  which  such  election  is 
held. 

The  clerk,  within  ten  days  from  receipt  thereof,  shall  post  in  each  voting  precinct 
of  his  county,  or  city,  a  certified  copy  of  the  voters  of  said  precinct  whose  names  have 
been  thus-  reported  by  the  treasurer  as  having  paid  the  capitation  tax;  and  at  any  time 
after  such  notice  has  been  posted,  any  person  who  shall  have  paid  the  capitation  tax, 
40— Const.  Debs. 
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but  whose  name  is  omitted  from  said  certified  list,  may,  after  five  days'  notice  to  the 
treasurer,  apply  to  the  judge  of  the  circuit  or  corporation  court  of  his  county  or  city  to 
have  said  list  corrected  and  liis  name  entered  thereupon. 

The  clerk  shall  also,  within  sixty  days  after  the  filing  of  said  list  by  the  treasurer, 
forward  a  certified  copy  thereof,  with  such  correction  as  may  have  been  made  by  order 
of  the  court,  to  the  Auditor  of  Public  Accounts,  who  shall  charge  the  amount  stated  in 
such  return  against  such  treasurer  in  the  settlement  of  his  accounts  except  such  part 
as  may  have  been  previously  accounted  for.  And  a  reasonable  time,  and  at  least  ten 
days  before  such  election,  the  clerk  shall  forward  to  the  judges  of  election  of  each  pre- 
cinct of  his  county  or  city  a  like  certified  copy  of  the  list  of  those  in  such  precinct  who 
have  paid  the  capitation  tax  for  the  previous  year  and  six  months  before  the  election, 
which  shall  be  conclusive  evidence  of  the  fact  of  the  payment  of  such  poll-taxes  for  the 
purposes  of  voting:  provided,  that  a  receipt  for  such  poll-tax  actually  dated  and  issued 
by  such  treasurer  or  his  deputy  at  least  six  months  before  the  election  at  which  the 
voter  may  offer  to  vote  shall  also  be  evidence  of  the  payment  of  said  tax. 

Sections  to  be  Embraced  in  the  Constitution  or  in  an  Ordinance  of  the  Convention  re- 
specting the  Registration  of  Voters  after  the  Adoption  of  the  Constitution  and  prior 
to  Nineteen  Hundred  and  Four  (1904.) 

Section  — .  The  General  Assembly  shall  provide  by  law  for  the  registration  after 
January  first,  nineteen  hundred  and  four,  of  all  qualified  voters.  Until.the  first  day  of 
January,  nineteen  hundred  and  four,  all  voters  shall  be  registered  in  accordance  with 
the  requirements  of  this  section,  as  follows: 

First.  Registration  shall  be  conducted  in  each  magisterial  district  of  every  county, 
and  in  each  ward  of  every  city,  by  a  board  of  three  fit,  reputable  and  discreet  citizens 
resident  in  such  district  or  ward,  who  shall  not  hold  or  be  candidates  for  any  elective 
office  during  their  terms  of  office.  They  shall  be  appointed,  within  sixty  days  after  this 
Constitution  shall  go  into  effect,  by  the  judge  of  the  Circuit  Court  of  the  county,  or  the 
judge  of  the  Corporation  Court  of  such  city,  and  they  shall  constitute  the  Registration 
Board  for  such  district  or  ward  for  the  term  ending  January  first,  nineteen  hundred  and 
four.  If  any  person  appointed  upon  any  such  board  shall  refuse,  neglect,  or  be  unable 
to  qualify  or  serve,  or  if  a  vacancy  shall  occur  in  such  board,  the  judge  of  said  court  shall 
make  other  appointments  to  fill  any  vacancy  in  such  board. 

Each  member  of  any  such  board  of  registration  shall  receive  two  dollars  per  day, 
to  be  paid  by  his  county,  or  city,  for  each  days'  attendance  and  service  upon  the  sessions 
of  such  board. 

Second.  Prior  to  the  first  day  of  October,  nineteen  hundred  and  two,  the  Registra- 
tion Board  for  each  ward,  or  magisterial  district,  shall  visit  each  precinct,  in  such  ward 
or  district,  at  least  once,  or  oftener,  if  necessary,  and  shall  remain  there  for  at  least  one 
day  from  8  o'clock  in  the  morning  until  sunset. 

They  shall  give  at  least  ten  days'  notice  of  the  time  and  place  in  each  precinct  at 
which  they  will  attend  in  such  precincts  to  register  voters  by  bills  posted  at  five  or  more 
public  places  in  each  election  precinct,  and  also  by  advertisement  once  a  week  for  three 
successive  weeks  in  a  newspaper,  if  there  be  one  published  in  the  city  or  county.  Upon 
failure  to  give  such  notice,  or  to  attend  any  such  appointment  made  by  them  in  any 
such  precinct,  they  shall,  after  like  notice,  fill  new  appointments  therein.  They  shall 
also,  during  the  first  three  weeks  in  October,  nineteen  hundred  and  two,  sit  for  not  less 
than  one  day  at  each  precinct  in  their  respective  magisterial  districts,  or  wards,  after 
like  notice,  posted  at  least  in  five  public  places  in  such  district  or  ward,  and  by  publi- 
cation, as  aforesaid,  for  the  registration  of  persons  entitled  to  vote  at  all  or  any  of  the 
precincts  therein. 

The  time  consumed  by  the  board  in  completing  the  registration  shall  not  exceed, 
prior  to  November  first,  nineteen  hundred  and  two,  an  average  of  five  days  for  each 
precinct  in  their  respective  districts  or  wards;  but  thereafter  in  the  first  three  weeks  of 
October,  nineteen  hundred  and  three,  upon  like  notice  as  above  prescribed,  said  board 
shall,  in  order  to  complete  the  registration,  sit,  from  time  to  time,  at  least  one  day  in 
each  precinct  for  a  period  in  the  aggregate  not  exceeding  an  average  of  three  days  for 
each  precinct,  in  their  respective  districts  or  wards,  and  finally  complete  said  registra- 
tion. 

The  board  shall  elect  one  of  its  rgembers  chairman,  and  one  secretary,  and  shall 
deliver  to  each  voter  whom  they  shall  register  a  certificate  of  registration  signed  by  the 
chairman  and  attested  by  the  secretary  upon  forms  to  be  furnished  by  the  Secretary  of 
the  Commonwealth. 

Third.  Said  board  shall  register  each  person  whom  they  shall  find  to  be  entitled  to 
be  registered  under  this  Constitution,  and  they  shall  cause  separate  duplicate  rolls  to 
be  made  of  all  voters  so  registered  by  them  prior  to  November  first,  nineteen  hundred 
and  two,  for  each  precinct,  which  they  shall  file  with  the  clerk  of  the  court  from  which 
they  receive  their  appointment,  one  of  which  shall  be  preserved  by  him  in  his  office  as  a 
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permanent  record  of  such  registration,  and  the  other  shall  be  delivered  by  him  to  the 
judges  of  election  for  the  precinct  in  which  the  voters  registered  therein  reside,  who 
shall  conduct  the  election,  which  shall  be  held  on  Tuesday  after  the  first  Monday  in  No- 
vember, nineteen  hundred  and  two,  not  less  than  one  nor  more  than  five  days  before 
said  election.  And  said  board  shall  in  like  manner,  on  or  before  the  first  day  of  Novem- 
ber, nineteen  hundred  and  three,  make  separate,  duplicate  rolls  of  the  voters  registered 
by  them  at  such  precincts  after  the  first  day  of  November,  nineteen  hundred  and  two, 
and  before  the  first  day  of  November,  nineteen  hundred  and  three,  and  shall  file  both 
with  the  clerk  of  said  court,  who  shall  preserve  one  of  them  in  his  office  as  a  peiTnanent 
record,  and  shall  deliver  the  other  to  one  of  the  judges  of  election,  who  shall  conduct 
the  first  election  to  be  held  after  July  first,  nineteen  hundred  and  three,  not  less  than 
one,  nor  more  than  five,  days  before  such  election. 

Said  judges  of  election  shall,  on  the  first  day  succeeding  the  election,  return  said 
duplicate  roll  of  registration  of  the  qualified  voters  in  their  respective  precincts  to  the 
clerk  of  said  court,  who  shall  thereafter  deliver  the  same  to  the  proper  registrar  for  such 
precinct,  who  shall  be  the  legal  successor  of  said  Board  of  Registration,  upon  his  ap- 
pointment and  qualification. 

Fourth.  Said  rolls  shall  be  prepared  so  that  the  surnames  of  all  the  voters  reg- 
istered thereon  shall  appear  in  alphabetical  succession,  and  they  shall  be  complete  lists 
of  all  persons  so  registered,  as  of  the  date  thereof,  in  the  respective  precincts,  and  shall 
be  certified  to  be  correct  by  the  members  of  said  boards,  respectively. 

Unless  he  shall  become  disqualified  under  the  provisions  of  this  Constitution,  any 
one  whose  name  shall  be  registered  upon  one  of  said  rolls  before  November  first,  nine- 
teen hundred  and  three,  shall  be  and  remain  a  voter  during  life,  and  shall  not  be  re- 
qtiired  to  register  again,  unless  he  changes  his  place  of  residence  to  some  other  precinct, 
in  which  case  he  may  register  again  on  the  production  of  his  certificate  of  registration. 

Said  rolls  shall  be  recorded  by  the  clerk  of  the  court  to  which  they  are  returned  in 
a  book  prepared  and  kept  in  his  office  for  the  purpose,  and  a  certificate  of  registration 
from  said  board  before  the  said  rolls  shall  have  been  returned  and  filed  with  said  clerk, 
or  from  said  clerk  after  they  shall  have  been  so  filed  with  him,  shall  be  evidence  of  the 
fact  of  such  lifetime  registration  of  any  voter  enrolled  thereon.  Such  certificate  shall 
be  given  free  of  charge  to  the  voter,  and  its  delivery  to  him  shall  be  noted  on  the  roll, 
or  if  it  be  issued  by  such  clerk  from  the  recorded  roll  transcribed  in  said  book,  its  issu- 
ance shall  be  noted  in  said  book.  The  General  Assembly  shall  provide  by  law  for  the 
renewal  of  such  certificate  when  it  shall  be  lost,  mutilated,  or  destroyed. 

Fifth.  Said  Registration  Board  shall  i;egister  all  persons  who  apply  to  them  for 
registration,  who  are  entitled  to  be  registered  as  voters  under  this  Constitution,  in  the 
precinct  in  which  such  registration  is  being  conducted  by  them;  and  they  shall  register 
no  person  who  is  not  a  qualified  voter  under  this  Constitution. 

The  action  of  a  majority  of  its  members  shall  be  the  action  of  the  board,  and  a  ma- 
jority of  the  board  shall  constitute  a  qtiorum  for  the  transaction  of  all  business  or  dis- 
charging any  duty  entrusted  to  it. 

Sixth.  Any  person  to  whom  registration  is  denied  shall  have  the  right  of  appeal  to 
the  Circuit  Court  of  the  county,  or  the  Corporation  Court  of  the  city  in  which  he  offers 
to  register,  without  giving  security  for  costs,  within  ten  days  after  such  denial,  by  filing 
a  petition  in  such  cotirt  to  have  his  right  to  register  and  vote  speedily  determined.  Upon 
the  filing  of  such  petition  the  clerk  of  such  cotirt  shall  give  notice  to  the  Commonwealth's 
attorney  for  his  county,  or  city,  whose  duty  it  shall  be  to  appear  on  behalf  of  the  Com- 
monwealth and  defend  said  petition. 

If  the  judgment  of  said  court  shall  be  against  said  petitioner  he  shall  have  a  sum- 
mary right  of  appeal  to  the  Supreme  Court  of  Appeals,  without  giving  security  for  costs. 
Final  judgment  in  favor  of  the  petitioner  shall  entitle  him  to  registration  as  of  the  date 
of  his  application  to  the  Registration  Board. 

Seventh.  The  Secretary  of  the  Commonwealth  shall  cause  to  be  prepared  suitable 
bocks  and  blanks  for  the  registration  of  voters  under  this  Constitution,  and  blank  forms 
for  application  for,  and  certificates  of,  registration,  as  hereinbefore  prescribed,  and  for- 
ward them  to  the  clerk  of  the  Circuit  Court  of  each  county,  and  the  clerk  of  the  Corpo- 
ration Court  of  each  city  in  the  State  to  be  by  them  distributed  to  the  several  registra- 
tion boards,  or  registration  officers,  of  their  respective  counties  or  cities.  The  books 
shall  be  so  arranged  as  to  admit  of  the  alphabetical  classification  of  the  persons  regis- 
tered, and  shall  be  ruled  in  parallel,  horizontal  and  vertical  columns,  in  which  shall  be 
entered  the  number,  name  of  the  voter,  the  fact  that  he  was  sworn,  his  age,  occupation, 
the  place  of  his  residence  at  the  time  of  registration,  the  length  of  time  of  his  residence 
in  the  county,  or  city,  if  in  a  city,  stating  the  name  of  the  street  and  the  number  of 
the  house  in  which  he  resides,  provided  the  same  be  numbered,  the  time  of  his  residence 
in  the  State,  and,  if  a  naturalized  citizen,  the  date  of  his  naturalization  papers,  and  the 
court  by  which  issued,  if  the  same  can  be  ascertained,  and  providing  separate  rolls  for 
white  and  colored  voters. 

Section  — .    The  several  boards  of  registration  appointed  under  the  preceding  sec- 
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tion,  and  after  January  first,  nineteen  hundred  and  four,  the  several  registrars  appointed 
as  may  be  prescribed  by  law,  shall  have  power  to  examine  under  oath  or  affirmation  all 
applicants  for  registration,  and  to  hear  testimony  touching  the  qualifications  of  such  ap- 
plicants. Any  such  applicant  may  be  required  to  state  under  oath  where  he  has  lived 
during  the  preceding  five  years,  the  name,  or  names,  by  which  he  has  been  known,  the 
name  or  names  of  his  employers,  or  employees,  if  any,  his  present  place  of  abode,  and 
any  other  facts  essential  or  pertinent  to  his  right  to  vote,  or  to  the  identification  of  the 
applicant.  Each  member  of  said  board  and,  after  January  first,  nineteen  hundred  and 
four,  each  registrar,  shall  have  power  to  administer  the  oath  to  be  taken  by  such  appli- 
cant for  registration,  and  witnesses,  which  shall  be  in  the  following  form: 

I  solemnly  swear  (or  affirm)  that  in  the  matter  of  the  application  of  

for  registration  as  a  voter,  I  will  speak  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  me  God. 

Section  — .  Any  person  who,  upon  such  examination,  or  in  his  application  for  reg- 
istration, shall  make  any  wilfully  false  statement  in  reference  to  any  material  matter 
touching  the  qualification  of  any  applicant  for  registration,  shall  be  guilty  of  perjury, 
and  upon  conviction  thereof  shall  be  imprisoned  in  the  penitentiary  for  not  less  than 
one  nor  more  than  five  years,  and  shall  forfeit  and  be  forever  deprived  of  the  right  to 
vote. 

On  motion  of  Mr.  R.  Walton  Moore,  the  Convention  resolved  itself  into  Committee 
of  the  Whole  upon  the  further  consideration  of  the  report  of  the  Committee  on  the  Legis- 
lative Department.    Mr.  Walker  in  the  chair. 

The  Chairman:  The  Committee  of  the  Whole  yesterday  had  just  reached  section  11 
of  the  Committee's  report.  It  had  passed  over  section  9  for  the  time  being.  Is  it  the 
pleasure  of  the  Committee  to  return  to  section  9  this  morning? 

Mr.  Barbour:  In  section  5  on  page  5,  in  the  fifth  line  from  the  top,  I  suggest  that 
the  section  be  amended  by  the  insertion  of  the  words  "and  his  qualification"  after  the 
words  "General  Assembly,"  so  as  to  read: 

And  the  election  of  any  such  person  to  either  house  of  the  General  Assembly  and 
his  qualification  shall  vacate  any  such  office  held  by  him. 

The  Chairman:  The  Chair  understands -then  that  the  chairman  of  the  Committee 
incorporates  that  amendment  in  the  section  as  proposed  by  the  Committee. 
Mr,  R.  Walton  Moore :  Yes,  sir. 
The  Chairman:  Section  5  will  be  so  amended. 

The  Chairman:  If  there  are  no  further  amendments  to  be  proposed  to  section  5, 
the  Committee  will  consider  section  9  of  the  report,  which  was  passed  by  temporarily. 

Mr.  R.  Walton  Moore:  The  gentleman  from  Lancaster  (Mr.  Dunaway)  yesterday 
suggested  that  section  9  should  be  so  amended  as  to  make  it  clear  that  a  member  of  the 
General  Assembly  shall  be  free  from  arrest  fifteen  days  prior  to  the  opening  of  the 
session  and  fifteen  days  after  the  adjournment  of  the  session.  He  has  drawn  an 
amendment  which  is  designed  to  take  the  place  of  the  last  sentence  of  section  9  as  it 
stands  now,  so  that  that  section  will  'read  as  it  is  down  to  the  beginning  of  the  last 
sentence,  and  then  the  amendment  will  come  in  so  as  to  make  the  last  sentence  read  as 
follows : 

They  shall  not  be  subject  to  arrest,  under  any  civil  process  during  the  sessions  of 
the  General  Assembly,  or  the  fifteen  days  next  before  the  convening  of  any  session  on 
the  fifteen  days  next  after  its  termination. 

Mr.  Chainnan:  The  Chair  understands  that  the  Committee  accepts  that  amendment. 
Are  there  any  further  amendments  to  be  proposed  to  section  9  of  the  Committee's 
report?  There  being  no  further  amendments  proposed  to  section  9,  the  Secretary  will 
read  section  11. 

Mr.  Daniel:  I  beg  leave  to  call  attention  to  a  matter  in  section  11  which  I  think 
deserves  the  consideration  of  the  Convention.   It  is  provided — 

No  bill  shall  become  a  law  unless  it  shall  have  been  (a)  referred  to  a  committee  of 
each  house,  and  acted  upon  by  such  committee  in  session  and  returned  therefrom. 
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In  the  same  section,  on  page  10,  it  is  provided  that — 

It  shall  be  within  the  power  of  either  House,  by  a  vote  of  two-fifths  of  the  mem- 
bers elected  thereto,  including  a  majority  of  those  present,  taken  by  the  yeas  and  nays 
and  the  names  of  the  members  voting  for  and  against  to  be  entered  on  the  Journal,  to 
discharge  a  committee  from  the  consideration  of  any  bill  which  it  has  refused  or  failed 
to  return,  and  thereupon  to  proceed  with  the  consideration  of  the  bill  as  if  it  had  been 
returned  from  the  committee. 

It  will  be  noted  that  if  this  section  11  should  go  in  force  as  it  is  now  written  it 
would  put  a  majority  of  each  House  under  the  control  of  the  Committee  unless  a  vote 
of  two-fifths  of  the  members,  inclusive  of  a  majority  of  all  present,  should  be  taken  by 
the  yeas  and  nays,  and  the  members  voting  for  and  against  entered  on  the  journal. 

Mr.  R.  Walton  Moore:  I  will  state  that  the  Committee  was  about  to  ask  that  the 
portion  of  the  section  on  page  10,  which  he  has  read,  shall  be  so  amended  as  to  read  in 
this  way:  "Including  a  majority  of  those  voting,"  not  of  those  present,  but  of  those  ** 
voting,  "taken  by  the  yeas  and  nays,"  and  so  on.  If  that  amendment  is  made  it  would 
then  be  in  the  power  of  two-fifths  of  the  members  voting  to  discharge  a  committee  which 
has  refused  or  failed  to  consider  and  return  a  bill. 

Mr.  Daniel:  No;  it  would  require  a  vote  of  a  majority  of  two-fifths  of  the  members 
elected  thereto. 

Mr.  R.  Walton  Moore:  It  would  require  a  vote  of  two-fifths  of  the  members  elected 
thereto — that  is  correct,  including  a  majority  of  those  voting. 

It  would  require  a  vote  of  two-fifths  of  the  members  elected  to  discharge  a  com- 
mittee. 

Mr.  Daniel:  Mr.  Chairman,  it  is  that  provision  which,  it  seems  to  me,  is  very 
objectionable.  A  committee  is  simply  a  subsidiary  agency  of  the  House  which  appoints 
it,  and  it  ought  to  be  entirely  under  the  direction  and  control  of  that  House.  If  this 
provision  were  adopted,  any  committee  could  pocket  a  bill  and  destroy  even  the  possi- 
bility of  the  subject  being  considered  by  the  House  unless  two-fifths  of  the  members 
assented  thereto,  including  a  majority  of  those  voting.  I  think  perhaps  the  suggestion 
which  the  chairman  has  just  made  will  cure  this  matter.  I  had  not  known  of  it  until  I 
rose  to  advert  to  it.  I  think,  however,  the  words  "the  majority  of  those  voting"  would 
correct  it. 

The  Chairman:  The  Chair  understood  the  chairman  of  the  Committee  to  state 
that  he  desires  to  make  some  changes  in  the  section  before  it  is  considered  by  the  Com- 
mittee. 

Mr.  R.  Walton  Moore:  Yes,  and  I  will  indicate  the  changes.  On  page  9  in  line  19 — 
the  lines  are  numbered  in  the  copy  I  have — as  suggested  by  a  member,  the  word  "vote" 
should  be  substituted  for  the  word  "support"  so  as  to  read: 

mich  does  not  receive  the  vote  of  a  majority  of  all  the  members  elected  to  each 
House. 

If  the  Committee  will  allow  me  and  the  gentlemen  desire  to  hear  this  section  read 
as  amended,  I  will  read  it: 

No  law  shall  be  enacted  except  by  bill.  A  bill  may  originate  in  either  of  the  two 
Houses  of  the  General  Assembly  to  be  approved  or  rejected  by  the  other,  and  may  be 
amended  by  either  with  the  consent  of  the  other. 

No  bill  shall  become  a  law  unless  it  shall  have  been  (a)  referred  to  a  committee 
ot  each  House,  acted  upon  by  such  committee  in  session  and  returned  therefrom;  (b) 
printed  for  the  use  of  members  prior  to  its  passage  by  the  House  in  which  it  originated; 
(c)  read  at  length  on  three  different  calendar  days  in  each  House;  and  (d)  on  its  final 
passage  m  each  House,  the  vote  shall  have  been  taken  by  the  yeas  and  nays,  the  names 
ot  the  members  voting  for  and  against  the  bill  entered  on  the  Journal,  and  two-fifths  of 
the  members  elected  to  each  House,  including  a  majoritv  of  those  voting,  shall  vote  and 
be  recorded  as  voting  in  its  favor,  except  that  no  bill  which  imposes,  continues,  or  re- 
vives any  appropriation  of  public  or  trust  money  or  property,  or  releases,  discharges,  or 
commutes  any  claim  or  demand  of  the  State,  shall  be  passed  which  does  not  receive  the 
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vote  of  a  majority  of  all  the  members  elected  to  each  House,  the  vote  in  each  House  to 
be  taken  by  the  yeas  and  nays,  and  the  names  of  the  members  voting  for  and  against 
the  bill  to  be  entered  on  the  Journal. 

But  such  printing  or  reading,  or  both,  may  be  dispensed  with  in  the  case  of  a  bill 
codifying  the  laws  of  the  State,  or  in  any  case  of  emergency,  expressed  by  a  vote  of  four- 
fifths  of  the  members  voting  in  each  House,  which  vote  shall  be  taken  by  the  yeas  and 
nays  and  the  names  of  the  members  voting  for  and  against  entered  on  the  Journal. 

It  shall  be  within  the  power  of  either  House,  by  a  vote  of  two-fifths  of  the  members 
elected  thereto  (including  a  majority  of  those  voting,  taken  by  the  yeas  and  nays  and 
the  names  of  the  members  voting  for  and  against  entered  on  the  Journal)  to  discharge  a 
committee  from  the  consideration  of  any  bill  which  it  has  refused  or  failed  to  return, 
and  thereupon  to  proceed  with  the  consideration  of  the  bill  as  if  it  had  been  returned 
from  the  committee. 

No  amendment  to  a  bill  by  one  House  shall  be  concurred  in  by  the  other,  nor  shall 
a  report  of  a  committee  of  conference  be  adopted  by  either  House,  except  by  a  vote  of 
two-fifths  of  the  members  elected  thereto  (including  a  majority  of  those  voting,  the  vote 
to  be  taken  by  the  yeas  and  nays  and  the  names  of  the  members  voting  for  and  against 
entered  on  the  Journal). 

The  presiding  officer  of  each  House  shall,  in  the  presence  of  the  House  over  which 
he  presides,  sign  every  bill  that  has  been  passed  by  both  Houses  and  duly  enrolled.  Im- 
mediately before  this  is  done,  all  other  business  being  suspended,  the  title  of  the  bill 
shall  be  publicly  read.    The  fact  of  signing  shall  be  entered  on  the  Journal, 

The  Chairman:  If  there  is  no  objection  that  section  as  read  will  stand  as  pre- 
sented by  the  Committee. 

The  Chairman:  Is  there  any  further  amendment  to  be  proposed  to  section  11?  If 
not  the  Secretary  will  read  section  12. 

12.  There  shall  be  appointed  a  joint  committee  of  the  General  Assembly,  consisting 
of  seven  members  appointed  by  the  House  of  Delegates,  and  five  members  appointed  by 
the  Senate,  which  shall  be  a  standing  committee  on  special,  private,  and  local  legisla- 
tion. Before  being  referred  to  a  committee,  as  provided  by  section  11,  any  special,  pri- 
vate, or  local  bill  introduced  in  either  House  shall  be  referred  to  and  considered  by  such 
joint  committee  and  returned  therefrom  to  the  House  in  which  it  originated,  with  a 
statement  in  writing  as  to  whether  the  object  of  the  bill  can  be  accomplished  under 
general  law  or  by  a  court  proceeding,  whereupon,  the  bill,  with  the  accompanying  state- 
ment, shall  be  referred  and  take  the  course  provided  by  said  section  11.  It  shall  be 
within  the  power  of  the  House  in  which  the  bill  originated,  by  a  vote  of  two-fifths  of  the 
members  elected  thereto,  including  a  majority  of  those  present,  taken  by  the  yeas  and 
nays  and  the  names  of  the  members  voting  for  and  against  to  be  entered  on  the  Journal, 
to  discharge  the  said  joint  committee  from  the  consideration  of  any  such  bill  which  it 
refuses  or  fails  to  return,  and  thereupon  to  proceed  with  the  consideration  of  the  same 
as  if  it  had  been  regularly  returned. 

Mr.  R.  Walton  Moore:  The  Committee  suggests  the  substitution  of  the  word 
"voting"  for  the  word  "present"  in  the  third  line  from  the  foot  of  page  11,  and  the 
omission  of  the  words  "to  be"  in  the  last  line  on  that  page,  so  that  the  last  sentence 
of  that  section  will  read:  *  .  -  ■  •. 

It  shall  be  within  the  power  of  the  House,  in  which  the  bill  originated,  by  a  vote 
of  two-fifths  of  the  members  elected  thereto,  including  a  majority  of  those  voting,  taken 
by  the  yeas  and  nays  and  the  names  of  the  members  voting  for  and  against  entered  on 
the  Journal,  to  discharge  the  said  joint  committee  from  the  consideration  of  any  such 
bill  which  it  refuses  or  fails  to  return,  and  thereupon  to  proceed  with  the  consideration 
of  the  same  as  if  it  had  been  regularly  returned. 

The  design  of  this  section  is  to  put  an  additional  check  upon  local  and  special 
legislation,  not  to  forbid  it,  because  there  are  cases  in  which  it  ought  to  be  had,  but 
to  put  a  reasonable  check  upon  it.  A  resolution  was  introduced,  some  time  ago,  which 
proposed  that  no  local  bill  should  be  enacted  into  law  without  a  notice  published  in  the 
locality  to  be  affected.  Provisions  of  that  sort  have  been  placed  in  the  constitutions 
of  many  of  the  States.  Provisions  of  the  character  of  the  one  under  consideration  have 
been  placed  in  the  constitutions  of  other  of  the  States,  and  our  preference  is  for  a  pro- 
vision such  as  we  have  here  now,  which  will  reasonably  safeguard  local  and  private 
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and  special  legislation,  but  which  will  not  unduly  restrict  or  hamper  the  General 
Assembly  in  enacting  legislation  of  that  character  when  occasion  demands  it. 

The  Chairman:  If  there  are  no  further  amendments  to  be  proposed  to  section  12, 
the  Secretary  will  read  section  13.  _^ 

13.  Xo  law  shall  embrace  more  than  one  object,  which  shall  be  expressed  in  its 
title;  nor  shall  any  law  be  revived  or  amended  with  reference  to  its  title,  but  the  act 
revived  or  the  section  amended  shall  be  re-enacted  and  published  at  length. 

Mr.  Turnbull:    I  offer  an  amendment  to  add  at  the  end  of  the  section  the  following: 

And  no  section  of  the  Code  of  Virginia,  or  part  thereof,  or  any  act  of  the  General 
Assembly,  or  any  section  of  such  act,  or  part  thereof,  shall  be  repealed,  except  by  special 
reference  in  the  repealing  act  to  the  section  of  the  Code,  or  part  thereof,  act  of  the  Gen- 
eral Assembly,  or  section  of  such  act,  or  part  thereof,  intended  to  be  repealed. 

So  that  the  section,  if  amended,  will  read: 

No  law  shall  embrace  more  than  one  object,  which  shall  be  expressed  in  its  title; 
nor  shall  any  law  be  revived  or  amended  with  reference  to  its  title,  but  the  act  revived 
or  the  section  amended  shall  be  re-enacted  and  published  at  length;  and  no  section  of 
the  Code  of  Virginia,  or  part  thereof,  or  any  act  of  the  General  Assembly,  or  any  section, 
of  such  act,  or  part  thereof,  shall  be  repealed  except  by  special  reference  in  the  re- 
pealing act  to  the  section  of  the  Code,  or  part  thereof,  act  of  the  General  Assembly,  or 
section  of  such  act,  or  part  thereof,  intended  to  be  repealed. 

Mr.  Chairman,  I  wish  to  state  that  I  offer  this  amendment  with  a  great  deal  of 
hesitancy,  because  there  is  a  difference  of  opinion  whether  it  should  be  put  into  the 
Constitution  or  not.  I  want  to  state  frankly  that  I  do  not  find  this  provision  in  any  of 
the  constitutions  that  have  heretofore  been  adopted  in  the  United  States.  But,  upon 
a  careful  examination  of  this  subject,  it  appears  that  something  of  this  sort  ought  to  be 
put  into  the  Constitution. 

There  is  great  trouble  in  the  courts  now  in  construing  different  acts  of  the  Assembly, 
because  a  number  of  them,  and  I  will  instance  some  presently,  are  passed  without 
reference  to  the  section  of  the  Code.  Xo  attention  is  called  in  the  act  itself  to  any 
section  of  the  Code  which  it  is  intended  to  repeal,  and  no  mention  is  even  made  in  the 
act  of  the  General  Assembly  of  any  law  existing  on  the  subject  that  is  attempted  to  be 
repealed. 

My  idea  in  offering  this  amendment  is  simply  to  make  it  the  counterpart  of  what 
is  already  in  the  Constitution  and  mentioned  in  the  report  of  the  committee.  The 
pending  section  applies  to  reviving  an  act  or  re-enacting  it,  and  it  says  you  cannot  re- 
enact  or  revive  an  act  without  referring  especially  to  the  act  intended  to  be  re-enacted 
or  revived. 

The  amendment  embraces  the  reverse  of  that  proposition,  that  you  cannot  repeal 
a  law  without  referring  to  the  section,  or  the  part  thereof,  that  you  intend  to  repeal. 

Mr.  Hamilton:  Suppose  you  have  two  utterly  inconsistent  acts,  do  you  mean  that 
both  must  stand?  Do  you  mean  to  do  away  with  repeal  by  necessary  implication  where 
there  is  inconsistency?    I  should  like  to  know  your  view  about  it. 

Mr.  Turnbull:  I  am  glad  the  gentleman  asked  me  the  question,  because,  as  I  say, 
there  is  difference  of  opinion  in  regard  to  this  matter,  and  I  want  it  fully  considered 
before  anything  is  done  in  regard  to  it.  The  idea  of  my  amendment  is  to  do  away  with 
any  question  of  repeal  by  implication,  and  to  fix  it  so  that  when  an  act  is  attempted 
to  be  passed,  if  it  repeals  anything  in  the  Code  or  any  section  of  an  act  theretofore 
passed,  it  must  nrake  reference  to  it. 

Mr.  Hamilton:  What  I  meant  is  this:  Suppose  the  subsequent  act  was  absolutely 
inconsistent  with  the  former  act.  X'ow  your  amendment  leaves  both  of  them  in  force, 
and  yet,  being  directly  the  opposite  of  each  other,  how  would  you  put  both  into  effect? 

Mr.  Turnbull;  That  could  not  possibly  occur,  because  under  the  amendment  you 
are  obliged,  in  repealing  an  act,  or  in  the  act  that  has  reference  to  the  matter,  to  refer 
to  the  section  that  is  already  in  existence. 
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Mr.  Robertson:    Suppose  it  is  accidentally  done? 

Mr.  Turnbull:    Then  of  course  your  act  would  be  void  under  the  Constitution. 
Mr.  Hunton:    The  last  act? 

Mr.  Turnbull:    The  last  act.   Let  me  cite  you  some  instances. 

I  frankly  admit  that  if  this  amendment  be  adopted  it  will  force  every  member  of 
the  Legislature  who  wants  to  enact  any  measure  into  law  to  look  carefully  over  the 
law  as  it  is  before  he  proposes  his  bill,  because  otherwise  he  will  not  succeed  in  making 
an  amendment.  That  is  the  object  of  my  amendment.  In  other  words,  I  think  we  ought 
to  have  careful  preparation  of  all  bills  that  are  to  be  enacted  into  law. 

Now,  let  me  cite  one  or  two  instances  in  reference  to  this  matter.  Chapter  76  has 
thirty-one  sections  establishing  a  board  of  health  for  this  State.  If  you  will  turn  to  the 
acts  of  1889-1900,  chapter  1146,  you  will  find  that  that  chapter  has  twelve  sections  estab- 
lishing a  State  Board  of  Health,  and  it  makes  no  allusion  to  the  Code  or  any  section 
of  it,  and  adds  section  13,  which  says: 

That  all  acts  or  parts  of  acts  in  conflict  with  this  act  are  hereby  repealed. 

My  attention  was  drawn  especially  to  this  matter  because  a  question  arose  in 
my  county  in  regard  to  the  treatment  of  small-pox  cases  there.  It  was  impossible  for 
me — I  admit  it  might  not  have  been  half  so  difficult  for  others — to  ascertain  what  was 
the  law  on  the  subject  of  establishing  a  board  of  health  in  this  State.  Recollect  that 
thirty-one  sections  in  regard  to  the  board  of  health  were  undertaken  to  be  repealed  by 
the  twelve  sections,  and  not  a  word  is  said  in  the  repealing  act  in  reference  to  any 
section  of  the  Code.  In  other  words,  if  you  take  the  act  of  1889-1900,  it  does  not  even 
say  that  such  a  thing  as  a  board  of  health  ever  before  existed  in  the  State  of  Virginia. 

In  reference  to  another  very  important  matter,  if  you  will  turn  to  section  1243  of 
the  act  which  provides  for  making  subscriptions  to  works  of  internal  improvement,  you 
will  see  that  no  county  can  subscribe  to  more  than  one-fifth  of  the  capital  stock  of  any 
company  or  an  amount,  the  interest  upon  which  at  the  rate  fixed  shall  require  the 
imposition  of  an  annual  tax  in  excess  of  twenty  cents  on  the  one  hundred  dollars. 

Section  1245  of  the  Code  provides  that  it  must  appear  that  three-fifths  of  the 
qualified  voters  voting  upon  the  question  are  in  favor  of  the  subscription,  and  that  said 
three-fifths  includes  a  majority  of  the  votes  cast  by  freeholders  and  a  majority  of  the 
registered  voters  of  the  county. 

Now,  if  you  will  turn  to  the  act  of  1901,  incorporating  the  Mount  Rogers  and  East- 
ern Railroad  Company,  you  will  see  that  that  act  gives  to  the  counties  and  cities 
through  which  that  road  may  pass  the  right  by  a  bare  majority  of  the  voters  voting 
on  the  question  and  the  majority  of  the  freeholders  voting  on  the  question,  without 
regard  to  the  sum  at  all,  to  fix  any  amount  of  subscription  upon  the  people  of  the 
counties  or  cites  through  which  the  road  passes. 

Mr.  Braxton:  Do  you  draw  any  distinction  between  repealing  an  act  and  making 
it  inoperative  as  to  some  particular  state  of  affairs? 

Mr.  Turnbull:  Under  this  amendment  all  yon  would  have  to  do  would  be  to  refer 
to  the  act  it  was  intended  to  exempt  from  the  operation  of  the  act  passed.    That  is  all. 

I  wish  to  illustrate  my  position  in  reference  to  the  matter.  I  undertake  to  say 
that  if  the  parties  who  framed  the  act  incorporating  this  railroad  company  had  been 
required  to  refer  to  the  section  of  the  Code  from  which  they  intended  to  exempt  that 
charter,  they  never  could  have  passed  the  bill  through  the  Legislature  at  all,  because 
at  once  members  would  have  seen  that  it  would  never  do  to  leave  to  a  majority  of  the 
voters  of  any  county  the  right  to  put  a  subscription  to  any  amount  on  the  people  of  thai 
county.  Those  sections  of  the  Code,  as  I  say,  require  that  a  county  shall  not  subscribe 
to  more  than  a  certain  amount  of  the  capital  stock  of  a  company,  the  tax  to  pay  the 
interest  which  shall  not  exceed  twenty  cents  on  the  hundred  dollars  value.  That  was  a 
safeguard.  This  subsequent  act  opened  the  doors  entirely.  I  undertake  to  say  that  if 
the  attention  of  the  Legislature  had  been  called  to  the  act  itself  from  which  it  was  in- 
tended to  exempt  this  chapter,  it  could  not  possibly  have  passed. 
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In  other  words,  my  idea  in  introducing  this  amendment  is  simply  to  call  attention 
to  the  law  as  it  is  and  the  law  intended  to  be  repealed,  so  that  there  cannot  he  any 
question  afterwards.  I  submit  this  amendment  with  great  diffidence,  because  there 
is  difference  of  opinion  in  regard  to  its  propriety,  but  I  felt  it  my  duty  to  offer  some 
distinct  provision  in  order  to  call  attention  to  the  eyils  that  I  think  exist  in  regard  to 
this  class  of  legislation,  and  my  intention  is  to  correct  it. 

Mr.  Eggleston:  Mr.  Chairman,  I  recognize  the  evil  which  the  gentleman  from 
Brunswick  cashes  to  correct  by  his  amendment,  but  it  seems  to  me  his  proposition  is 
more  far-reaching  and  more  dangerous  than  he  realizes.  When  a  member  of  the 
Legislature  undertakes  to  frame  a  bill,  if  the  amendment  proposed  by  the  gentleman 
from  Brunswick  shall  become  a  part  of  the  Constitution,  it  will  be  absolutely  incumbent 
upon  him  to  have  at  his  finger's-end  every  single  solitary  section  of  the  Code  and  every 
other  act  which  has  passed  since  the  Code  was  adopted.  It  seems  to  me  it  is  absolutely 
impracticable. 

Mr.  Carter:  Might  it  not  be  that  he  would  not  know  what  effect  the  law  would 
have  in  reference  to  some  other  section  of  the  Code? 

Mr.  Eggleston:  That  might  be  so.  He  would  not  only  have  to  be  familiar  with 
the  contents  of  the  Code  and  with  every  other  act  of  the  General  Assembly,  but  he 
would  have  to  be  able  to  construe  ever^^  one  of  those  acts  and  to  construe  them  cor- 
rectly before  he  would  be  competent  to  draw  a  bill  and  advocate  its  passage  through 
the  Legislature. 

Mr.  Green:  Does  he  not  think  it  is  a  proper  thing  to  guard  against  the  ignorance 
of  the  legislator  in  that  respect?  Are  we  in  the  Constitution  to  protect  him  in  his 
ignorance. 

Mr.  Eggleston:  No,  sir;  but  I  would  not  so  prescribe  the  duties  of  the  members 
of  the  Legislature  that  only  the  gentleman  from  Danville,  or,  perhaps,  the  gentleman 
from  Brunswick,  could  represent  the  people.  They  might  not  fairly  represent  the 
people  of  Virginia.  We  must  take  the  Legislature  as  it  is,  not  as  the  gentleman  from 
Danville  would  have  it.  There  is  a  practical  side  to  it.  How  are  you  ever  going  to  get 
any  legislation  with  this  amendment  in  force?   It  seems  to  me  it  is  dangerous. 

We  never  have  had  any  great  wrong  to  arise  from  such  a  source,  and  more  than 
that,  the  other  provisions  in  the  report  of  the  Committee  on  the  Legislative  Depart- 
ment will  cure  the  very  evils  cited  by  the  gentleman  from  Brunswick;  that  is,  where, 
in  these  special  acts,  we  repeal,  as  to  particular  cases,  a  general  law.  All  such  legisla- 
tion would  be  forbidden,  and  no  great  evil  can  hereafter  arise  from  that  source,  and 
even  if  it  does  arise  it  is  impracticable  to  put  in  the  Constitution  such  a  clause  as  that 
embraced  in  the  pending  amendment,  for  it  virtually  puts  an  end  to  all  legislation. 

Mr.  Pollard:  Mr.  Chairman,  I,  too,  recognize  the  evil  at  which  this  amendment 
is  aimed,  but  it  seems  to  me  that  the  remedy  is  worse  than  the  disease. 

It  is  true  that  many  acts  of  the  General  Assembly  have  been  passed  similar  to 
those  mentioned  by  the  gentleman  from  Brunswick,  but  I  believe  if  this  amendment 
was  passed  fully  half  of  our  laws  as  now  in  the  statute  book  would  be  unconstitutional. 
We  can  pass  very  few  acts  that  do  not  in  some  way  affect  existing  acts,  and  in  that 
case,  as  has  been  well  said  by  the  gentleman  from  Charlotte,  a  man  who  drafted  the 
law  would  have  to  be  an  expert  on  statute  law.  He  would  have  to  know  every  section 
in  the  Code.   He  would  have  to  know  the  bearing  of  one  act  on  the  other. 

For  instance,  suppose  it  was  desired  to  raise  the  tax  on  fertilizers.  We  already 
have  a  provision  in  reference  to  the  tax  on  that  article.  Suppose  the  General  Assembly 
should  pass  a  law  saying  it  should  be  raised  to  fifty  cents  a  ton.  If  that  act  failed  to 
say  that  the  new  law  shall,  to  the  extent  herein  mentioned,  repeal  the  present  law, 
such  an  act  would  be  entirely  unconstitutional. 

Suppose  the  Legislature  should  pass  an  act  making  the  carrying  of  concealed 
weapons  a  felony.  There  is  already  a  provision  in  reference  to  the  punishment  of  that 
crime.  Such  a  law  would  be  entirely  unconstitutional,  unless  it  referred  back  to  some 
section  of  the  Code  and  said  that  that  section  of  the  Code  should,  to  the  extent  herein 
mentioned,  be  repealed. 
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It  seems  to  me  it  would  require  a  greater  knowledge  of  the  contents  of  the  Code 
than  we  could  expect  any  one  man  to  possess.  It  seems  to  me  it  would  be  a  very,  very 
dangerous  provision  to  put  on  our  statute  'book.  We  could  never  be  sure  that  the  will 
of  the  General  Assembly  would  be  carried  out,  because  it  would  be  impossible  for  the 
draughtsman  of  the  law  to  know  its  full  effect  and  its  bearing  on  every  other  section. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  I  dislike  exceedingly  to  differ  with  my 
friend,  the  gentleman  from  Brunswick  (Mr.  Turnbull),  because  his  services  in  preparing 
this  report  have  been  of  the  utmost  value,  and  I  know  how  earnest  is  his  desire  to  put 
this  portion  of  the  Constitution  in  the  best  shape  possible.  But  I  must  say  that  our 
committee,  after  considering  this  proposition  which  he  now  advances  by  way  of  amend- 
ment, were  of  opinion  that  it  would  be  unsafe  to  adopt  it. 

It  strikes  me  that  if  it  is  adopted,  the  members  of  the  Legislature,  if  we  are  toi 
have  orderly  and  effective  legislation,  must  be  accomplished  lawyers,  and  lawyers  with 
a  very  strong  judicial  aptitude,  and  they  must  also  enjoy  more  ample  leisure  than  a 
ninety  days'  session  affords. 

I  am  sure  that  the  General  Assembly  of  Virginia  is  equal  to  any  legislative  body  in 
this  Union.  I  have  never  said  anything  to  the  contrary,  and  I  never  will  be  found 
saying  anything  to  the  contrary.  I  believe  it  is  upon  a  higher  plane,  in  many  respects, 
than  any  similar  legislative  body  in  this  country,  of  which  I  have  knowledge.  I  have 
never  for  one  moment  departed  from  that  view.  But  I  am  certain  that  no  such  body, 
whether  the  Legislature  of  a  Commonwealth  or  the  Congress  of  the  United  States 
can  present  all  the  conditions  that  would  be  required  for  proper  legislation  in  case 
of  the  adoption  of  the  principle  embodied  in  this  amendment. 

Take  a  simple  Illustration.  Just  a  while  ago  our  law  as  to  the  property  rights  of 
married  women  was  in  a  most  chaotic  state.  If  this  amendment  had  been  in  force  it 
would  have  been  necessary,  before  legislating  on  any  point  touching  that  subject,  for 
the  member  of  the  Legislature  preparing  and  introducing  the  bill,  to  ascertain  all  of 
the  statutes,  or  parts  of  statutes  that  might  collide  with  the  bill  and  to  anticipate  the 
construction  to  be  applied  by  the  courts  to  existing  statutes. 

While  I  do  not  believe,  if  the  Constitution  is  adopted  containing  the  restrictions  we 
recommend,  that  hereafter  there  will  be  anything  like  1,500  statutes  enacted  in  a  single 
session,  I  fear,  owing  to  our  settled  habit  and  to  the  complexity  of  modern  conditions, 
that  the  number  may  still  run  into  the  hundreds. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  proposed  by  the 
gentleman  from  Brunswick  (Mr.  Turnbull). 

The  amendment  was  rejected. 

The  Chairman:  If  there  are  no  further  amendments  to  section  13  the  Secretary 
will  read  section  14. 

The  Secretary  read  as  follows: 

14.  No  law,  except  a  general  appropriation  law,  shall  take  effect  until  ninety  days 
after  the  adjournment  of  the  session  of  the  General  Assembly  at  which  it  is  enacted,  un- 
less in  case  of  an  emergency  (which  emergency  shall  be  expressed  in  the  preamble  or 
i]7  the  body  of  the  bill),  the  General  Assembly  shall  otherwise  direct  by  a  vote  of  four- 
fifths  of  the  members  voting  in  each  House,  such  vote  to  be  taken  by  the  yeas  and  nays 
and  the  names  of  the  members  voting  for  and  against  entered  on  the  Journal. 

Mr.  R.  Walton  Moore:  As  the  section  stood  in  the  committee's  report,  the  word 
"present'"  was  used,  and  in  the  copy  from  which  the  clerk  reads  the  word  "voting"  is 
substituted.    I  ask  that  the  section  may  be  considered  as  amended  in  that  regard. 

The  Chairman:  The  section  will  remain  then  as  read  by  the  Secretary.  Are  there 
any  amendments  to  be  proposed  to  section  14?  If  there  are  none,  the  Secretary  will 
read  section  15.  , 

The  Secretary  read  as  follows: 

15.  The  Governor,  Lieutenant-Governor,  judges,  and  all  others  offending  against  the 
State  by  maladministration,  corruption,  neglect  of  duty,  or  other  high  crime  or  misde- 
meanor, shall  be  impeachable  by  the  House  of  Delegates  and  be  prosecuted  before  the 
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Senate,  which  shall  have  the  sole  power  to  trA-  impeachment.  ^\Tien  sitting  for  that  pur- 
pose, thev  shall  be  on  oath  or  affirmation,  and  no  person  shall  be  convicted  without  the 
concurrence  of  two-thirds  of  the  members  present.  .Judgment  in  case  of  impeachment 
shall  not  extend  further  than  to  remoyal  from  office  and  disqualification  to  hold  and 
enjov  any  office  of  honor,  trust,  or  profit  under  the  Commonwealth;  bur  the  party  con- 
victed shall,  nevertheless,  be  subject  to  indictment,  trial,  judgment,  and  punishment 
according  to  law.  The  Senate  may  sit  during  the  recess  of  the  General  Assembly  for  the 
trial  of  impeachment. 

The  Chairman:  The  gentleman  from  Petersburg  (Mr.  Hamilton i  moves  to  pass 
by  temporarily  the  section  under  consideration.  The  question  is  on  agreeing  to  the 
motion  of  the  gentleman  from  Petersburg. 

The  motion  was  agreed  to. 

The  Chairman:    The  Secretary  will  read  section  16. 

16.  The  whole  number  of  members  which  the  State  may  at  any  time  be  entitled  in 
the  House  of  Representatives  of  the  United  States  shall  be  apportioned,  as  nearly  as 
may  be,  amongst  the  several  counties,  cities,  and  towns  of  the  State,  according  to  their 
population. 

In  the  apportionment,  the  State  shall  be  divided  into  districts  corresponding  in 
number  with  the  representatives  to  which  it  may  be  entitled  in  the  House  of  Represen- 
tatives of  the  Congress  of  the  United  States,  which  shall  be  formed,  respectively,  of 
contiguous  counties,  cities,  and  towns  ;  be  compact,  and  include,  as  nearly  as  may  be,  an 
equal  number  of  population. 

Mr.  R.  Walton  :^Ioore:  The  delegate  from  Ponsmouth  (Mr.  Hattou)  has  suggested 
an  amendment  which  I  think  ought  to  be  adopted.  In  the  first  line  of  section  16  the 
word  ''to*'  should  be  inserted  after  •■members""  and  before  ••which.'"  so  as  to  read: 

'■•The  whole  number  of  members  to  which  the  State  may  at  any  time  be  entitled,"'  &c. 

The  Chairman:    The  section  will  be  so  amended. 

Mr.  Eggleston:  1  ask  the  chairman  of  the  committee  if  he  does  not  think  that 
there  ought  to  be  inserted  in  the  section  a  provision  that  the  apportionment  shall  be 
made  by  the  General  Assembly.  The  section  says  it  shall  be  made,  but  does  not  say 
that  it  shall  be  done  by  the  General  Assembly.  I  do  not  know  that  that  is  necessary 
in  view  of  the  United  States  law,  which  requires  it  to  be  done  by  the  General  Assembly, 
but  as  we  are  providing  for  the  duties  of  the  General  Assembly  it  seems  to  me  that  the 
section  should  read: 

The  whole  number  of  members  to  which  the  State  may  at  any  time  be  entitled  in 
the  House  of  Representatives  of  the  United  States  shall  be  apportioned  by  the  General 
Assembly,  as  nearly  as  may  be,  amongst  the  several  cotmties,  etc. 

Mr.  R.  Walton  Moore:    I  am  perfectly  willing  to  accept  that  amendment. 

The  Chairman:    That  amendment  will  be  made  in  the  absence  of  objection. 

The  Chairman:  The  Secretary  will  read  the  amendment  proposed  by  the  gentle- 
man from  Wythe  (Mr.  Blair). 

The  Secretary:  In  section  16,  in  the  last  line  of  the  first  paragraph,  after  the  words 
"according  to''  insert  the  words  ""the  vote  cast  in  the  first  election  for  President  of  the 
United  States  and  Representatives  in  Congress  held  under  this  Constitution"'  so  as  to 
read: 

The  whole  number  of  members  to  which  the  State  may  at  any  time  be  entitled  in 
the  House  of  Representatives  of  the  United  States  shall  be  apportioned  by  the  General 
Assembly,  as  nearly  as  may  be,  amongst  the  several  counties,  cities  and  towns  of  the 
State,  according  to  the  vote  cast  in  the  first  election  for  President  of  the  United  States 
and  Representatives  in  Congress  held  under  this  Constitution. 

The  Chairman:     The  committee  has  heard  the  amendment.    The  question  is  on 
agi^eeing  to  the  amendment  proposed  by  the  gentleman  from  Wythe. 
The  amendment  was  rejected. 
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The  Chairman:  If  there  are  no  other  amendments  to  be  proposed  to  section  16, 
the  Secretary  will  read  section  17  of  the  committee's  report. 

17.  The  manner  of  conducting  and  making  returns  of  elections,  of  determining  con- 
tested elections,  and  of  filling  vacancies  in  office,  in  cases  not  specially  provided  for  by 
this  Constitution,  shall  be  prescribed  by  law,  and  the  General  Assembly  may  declare  the 
cases  in  which  any-  office  shall  be  deemed  vacant  where  no  provision  is  made  for  that 
purpose  in  this  Constitution. 

The  Chairman:  If  no  amendments  are  proposed,  the  Secretary  will  read  section  18. 
The  Secretary  read  as  follows: 

18.  The  Legislature  shall  have  power  to  provide  for  the  government  of  cities  and 
towns,  and  to  establish  such  courts  therein  as  may  be  necessary  for  the  administration 
of  justice. 

Section  18  was  temporarily  passed  by. 

The  Chairman:    The  Secretary  will  read  section  19. 

The  Secretary  read  as  follows:  : 

19.  The  General  Assembly  shall  have  power,  by  a  two-thirds'  vote,  to  remove  disa- 
bilities incurred  under  clause  third,  section  one,  article  third,  of  this  Constitution,  with 
reference  to  duelling. 

The  Chairman:  If  there  be  no  amendment  proposed  to  section  19,  the  Secretary 
will  read  the  next  section. 

The  Secretary  read  as  follows: 

20.  The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended  unless  when 
in  cases  of  invasion  or  rebellion,  the  public  safety  may  require  it.  The  General  Assem- 
bly shall  not  pass  any  bill  of  attainder,  or  any  ex  post  facto  law,  or  any  law  impairing 
the  obligation  of  contracts,  or  any  law  abridging  the  freedom  of  speech  or  of  the  press. 
It  shall  not  enact  any  law  whereby  private  property  shall  be  taken  or  damaged  for  pub- 
lic uses,  without  just  compensation;  but  beyond  compensation  for  property  actually 
taken,  damages  allowed  shall  be  subject  to  abatement  by  allowing  for  benefits  conferred. 
No  man  shall  be  compelled  to  frequent  or  support  any  religious  worship,  place,  or  min- 
istry whatsoever,  nor  shall  any  man  be  enforced,  restrained,  molested,  or  burthened  in 
his  body  or  goods,  or  otherwise  suffer  on  account  of  his  religious  opinions  or  belief,  but 
all  men  shall  be  free  to  profess,  and  by  argument  to  maintain,  their  opinion  in  matters 
of  religion,  and.  the  same  shall  in  no  wise  affect,  diminish,  or  enlarge  their  civil  capa- 
cities. And  the  General  Assembly  shall  not  prescribe  any  religious  test  whatever,  or 
confer  any  peculiar  privileges  or  advantages  on  any  sect  or  denomination,  or  pass  any 
law  requiring  or  authorizing  any  religious  society,  or  the  people  of  any  district  within 
this  Commonwealth,  to  levy  on  themselves  or  others  any  tax  for  the  erection  or  repair 
of  any  house  of  public  worship,  or  for  the  support  of  any  church  or  ministry,  but  it  shall 
be  left  free  to  every  person  to  select  his  religious  instructor,  and  to  make  for  his  sup- 
port such  private  contract  as  he  shall  please. 

The  Chairman:  Does  the  committee  desire  to  make  any  modification  of  this  sec- 
tion? 

Mr.  R.  Walton  Moore:  I  think  there  is  a  minority  report  which  applies  to  this 
section,  and,  perhaps,  also  an  amendment  has  been  offered.  I  think  the  minority  re- 
port dissents  from  the  action  of  the  committee  in  providing  that  compensation  shall  be 
made  where  property  is  damaged  as  well  as  where  it  is  taken  under  the  law  of  eminent 
domain.  That  is  the  minority  report.  I  do  not  recall  what  the  amendment  is.  I  think 
it  was  proposed  by  the  gentleman  from  Winchester  (Mr.  Harrison). 

The  Chairman:  The  gentleman  from  Accomac  moves  to  pass  by  the  consideration 
of  section  20  of  the  report  until  Monday,  the  seventh  of  October.  The  question  is  on 
agreeing  to  that  motion. 

The  motion  was  agreed  to. 

The  Chairman:    The  Secretary  will  read  section  21. 

21.  The  General  Assembly  shall  not  grant  a  charter  of  incorporation  to  any  church 
or  religious  denomination,  but  may  secure  the  title  to  church  property  to  an  extent  to  be 
limited  by  law. 


Mr.  RotiertsQ'TL:  i  ?gpTi<n;TOTfi  Jflke^  tes  iLmy©  ii  also  pgss@<5.  tJT  nrrttT  'Mmin&T  ^  "v-^^^.  -  j 
fee  takeiL  up  iiaiiLeciiately  after  seciMEL  2Q'  is  eonsM'SretL.  I  msfe  a  M£iti£m  nia  t&sj:  g^ssc. 

Hie  CiLsirTnaiiL:  The  gentLeniaii  fcoiiiiL  Bosmoke  inores  to  gsss  se(snjniL  23L  mtrT 
Moniday,  tke  seTsntiL  of  Oetcsber.,   TLe  mesticHL  is  an  s^esinig  t®  ito  imT^cai- 

Tlte  lELotLQfEL  was  agreed  to. 

Tlie  OrafTmaTT :    Tke  Secirefeary  will  re^d  sectfenL  22- 

22.  lottery  sEiML  Inereaftei:  te  anfLorrzei  ay  Mw;  and  tSie  hnjrng..  .s^rrfrg:.  or 
traEsf  errmg'  of  txekets  er  ^Lances  in  any  LQ--d:£ry  snail  ae  mrQ^MTarran 

TTie  Cliairman:    Are  there  any  amendments  to  lie  mra^Gised  to  sedScm  12  T  ^o 
amen(iments  Being  proposed  to  section  22^  tiie  Secaretary  wiEL  r^d  the  nesai  sastBm. 
The  Secretary  read  as  Sullows: 

2i.  Nq  new  eoniLty  >s1^f^J7  he  fesnned  -witlL  an  ar^  of  less  fihm^  six  Imndred  sriar^ 
miles;  nor  .shaTT  the  connty  or  conn  lies  fromi  whieh  rt  is  mnned  se  redneei  heLa-w  i:ha.i: 
area;  nor  i?haTT  any  coainty  having  a  popirlatain  less  tFrg:TT'  ten  thonsand  he  deprfTiSd  of 
more  than  one-fifth  of  sash.  pQpuIatiQn;;  nor  ?-h^.TT  a  ccsmity  haTing  a  larger  pQenlatDjn 
reduced  below  ei^t  thonsand-  Bnt  any  connty  the  Lerrgth  of  which  is  i^iree  urr~s  ins 
mean  breadth,  or  which  exceeds  fifty  miles  in  length,,  mmy  be  dEvided  at  the  iiiscr^:ti;n 
of  the  General  Assembly.  In  all  general  elections  tite  Toters  in  any  eofmiy  n.:~  en^iTle.i 
to  separate  representation  ?^haTT  Tore  in  the  same  eleetann. 

Mr.  James  W.  Gordon  mo^ed  than  the  Comznittiee  q£  the  Whale  asx  the  Ccn-raiui^an 
to  relieTe  this  committee  from  the  farther  eocL5ii^r-2,.~  :n  of  section  2S>» 

The  motion  was  agreed  to,,  there  bemg  on  a  ii^iiin.  ayes  aS^  noes  U- 
The  cQimmittee  QLen  rose  and  the  FresideEit  resoimed  uhe  dbMr.. 

Mr.  Walker  reported  that  the  CQmsiittee  of  the  Whole  had  hsd  tmder  forfeeir  con- 
sideration the  repo'rt  of  the  Committee  on  the  Legislamre  .r'epartiiien-  ini  that  it  a^3d 
the  ConTention  to  reHere  t^e  Comnnittee  of  the  Whole  from:  the  further  eonsnderatian  of 
section  2S  of  that  report,  the  idea  being'  that  the  consEderation  of  section  2f  more 
tro'P'erly  belongs  to  soime  O'l^Ler  committee  than  the  Coiiimxttee  en  the  I^egislatrre  Be- 
P  a-Ttment. 

The  mo^tion  was  agreed  to. 

Mr.  H.  Walton  Moore:  I  mo'^e  that  the  eQiiM.deratiQn  of  section  If  be  r-afezze'd  to 
the  Coanmlttee  on  the  Organization  and  GoTemment  of  Gonnties- 

Qeil  moytion  of  Mr.  Tiimb'nE  the  Conrention  adfo-nmed  tmtfL  tc-marrow.  Satzri^, 
September       IMTi^  at  W'  o'clock  and      minntes  A..  M., 


The  ConTention  met  at  IQ'ZM-  ©'dock  A.  IkL 
Praj-er  by  1L©t.  Sichard  McKwaine,  B.  B. 

On  motion  of  Mr.  IL  W.  Moo»re  the  CToiLTention  reso-irsd  itself  into  Connnittee  of 
the  Whotle  upon  the  eo'MsideratEon  of  the  report  of  the  Committee  an  I^egisI^tiTe  De- 
partment, Mr.  ia  the  ehafr. 

The  Chairman:  The  gentleman  from  Fairfax  asks  um-  Ccmmittee  to  retonm  tcr-  the 
consideration  of  section  IS.  In  the  absence  off  objec'tion  m&t  wfTT  be  takm  as  the  sense 
of  the  body.  r 

Mr.  TmmbmM:  I  o^er  an  amendment  to  sec'tion  li.  In  Ene  5  I  mc~e  ro  strike  e?Gr- 
tke  words  "and  aH  othem'  and  to  iiEsert,  ""llirst  and  Second  Andttors,.  State  Treiistrrsr, 
Secretary  of  the  Commonwealth,  Attorney-General,  Register  of  the  Land  Oince.  Swerirt- 
tendent  of  Faiblie  Printing'  and  SiiperinteEident  of  FnblLC  IiD£st[nn::eti08!n,'~  so  as  to-  mske  :5i:e 
first  part  of  the  section  read: 

"The  GoTemor,  Lieotenamt-CpOT-ermor.  Joidges.  First  and  Second  AtLditcrs..  State 
Treasmrer,  Secretary  of  the  Commonwealth,  Attomey-45en<^raL  Hegister       the  Ha-l 
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Office,  Superintendent  of  Public  Printing,  and  Superintendent  of  Public  Instruction, 
offending  against  the  State  by  maladministration,  corruption,  neglect  of  duty,  or  other 
high  crime  or  misdemeanor,  shall  be  impeachable  by  the  House  of  Delegates,  and  be 
prosecuted  before  the  Senate,  which  shall  have  the  sole  power  to  try  impeachment." 

Of  course  if  any  of  the  offices  named  in  this  section  are  abolished  hereafter  by  the 
action  of  the  Convention  the  Committee  on  Final  Revision  will  strike  those  out  of  this 
section,  the  idea  being  simply  to  make  the  State  officers  subject  to  impeachment  by  the 
House  of  Delegates. 

M,r.  Ayers:  I  would  suggest  this  language:  "And  all  other  officers  elected  by  the 
General  Assembly  or  by  the  people  from  the  State  at  large."  That  would  include  any 
other  officers  that  gentlemen  may  desire  to  have  embraced  in  this  provision. 

Mr.  Turnbull:    I  accept  the  amendment  of  the  gentleman  from  Wise. 

Mr.  Meredith:  Mr.  Chairman,  I  called  attention  to  this  provision  on  yesterday  for 
the  reason  that  I  thought  the  language  was  dangerous,  and  I  respectfully  submit  that 
it  is  dangerous.  Suppose  you  undertook  to  remove  a  treasurer  or  any  other  officer  of 
the  State,  and  he  undertakes  to  say,  "Why,  my  trial  is  provided  for  by  the  Constitution," 
what  do  you  reply?  You  reply,  "But  we  have  never  heard  of  that;  it  has  never  been 
done."  You  have  got  to  run  the  risk  of  getting  the  construction  of  words  which  never 
have  been  construed  heretofore.  Yet  here  is  language  broad  enough,  we  all  must 
recognize,  to  cover  that  office.  I  respectfully  submit  that  it  would  be  extremely  unwise 
for  us  to  put  into  the  Constitution  language  that  can  be  susceptible  of  such  a  construc- 
tion. 

Mr.  Flood :  I  will  say  to  the  gentleman  that  my  idea  is  that  putting  this  language 
in  the  Constitution  would  not  at  all  deprive  the  Legislature  of  the  power  of  giving  a 
court  or  some  other  tribunal  the  power  to  try  these  officers.  The  Legislature  has  all 
the  power  that  is  not  denied  to  it  by  the  Constitution,  and  you  could  not  deny  to  the 
Legislature  the  power  to  vest  in  the  courts  the  right  to  remove  a  treasurer  or  other 
county  officers. 

Mr.  Meredith:  That  is  just  the  legal  principle  which  I  feel  prepared  to  deny.  I 
say  the  expression  of  one  is  the  exclusion  of  another.  So,  if  you  declare  how  every 
State  officer  shall  be  proceeded  against,  yon  exclude  any  other  procedure,  and  the 
Legislature  will  be  bound  by  the  constitutional  provision.  I  say  that  is  the  danger. 
That  is  the  general  principle,  and  we  ought  to  recognize  the  possibility  of  its  application. 

Now,  what  is  the  difficulty?  We  ought  not  to  recognize  that  the  court  of  impeach- 
ment is  for  the  purpose  of  trying  the  subordinate  officers. 

Mr.  Withers:  How  would  the  words  "the  Governor,  and  all  other  executive  and 
judicial  officers"  answer? 

Mr.  Meredith:  I  do  not  think  anybody  ought  to  be  tried  before  the  Senate  unless 
it  be  the  Governor,  Lieutenant-Governor,  judges  and  the  Attorney-General.  I  think  the 
court  of  impeachment  ought  to  be  simply  for  the  purpose  of  trying  the  highest  officers 
in  the  State,  and  that  any  subordinate  officer  ought  to  be  removable  at  the  will  of  the 
executive  officer  of  the  State.  That  is  a  power  which  we  ought  to  entrust  to  him.  To' 
try  a  subordinate  officer  before  a  court  of  impeachment,  which  is  the  highest  court  in 
the  land,  it  seems  to  me  would  be  lowering  the  dignity  of  the  court. 

I  submit  that  if  we  put  in  here  the  words  "Attorneiy-General"  and  then  adopt  the 
amendment  as  offered  by  the  gentleman  from  Page  (Mr.  Parks)  we  will  cover  every- 
thing that  is  necessary.  We  will  specify  all  the  principal  officers  who  ought  to  have  a 
trial  of  this  character,  and  at  the  same  time  leave  it  to  the  Legislature,  if  it  sees  fit, 
to  broaden  the  scope  of  the  provision.  What  is  the  danger  from  that?  Here  is  a  danger 
as  it  is  proposed  now.  There  can  be  no  danger  if  we  adopt  the  suggestion  of  the  gentle- 
man from  Page,  whereas  if  we  adopt  the  suggestion  of  the  committee  made  this  morn- 
ing, we  are  putting  upon  the  plane  of  the  Governor  of  the  State  some  of  the  subordinate 
officers  by  having  courts  of  impeachment  for  them. 

I  respectfully  submit  that  that  is  not  done  anywhere.  These  officers  are  not  tried 
in  that  way.  They  ought  to  be  subject  to  removal  by  the  executive  officers  of  the  State. 
Thus  we  will  relieve  ourselves  of  embarrassment.    We  do  not  magnify  the  position  of 
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some  of  the  subordinate  officers  by  entitling  them  to  a  court  of  impeachment,  but  at  the 
same  time  make  the  provision  broad  and  liberal,  according  to  the  suggestion  of  the 
gentleman  from  Page.   I  submit  that  that  is  the  wise  course  for  us  to  pursue. 

Mr.  Hancock:  Mr.  Chairman,  it  seems  to  me  that  the  power  of  impeachment  is  a 
power  that  is  directed  towards  the  highest  officers  of  the  Commonwealth  and  does  not 
include  subordinate  officers;  and  that  the  officers  whom  the  Legislature  is  authorized  to 
impeach  should  be  enumerated  in  the  Constitution. 

I  agree  entirely  with  the  first  proposition  of  the  gentleman  from  Richmond  (Mr. 
Meredith)  that  the  Governor,  Lieutenant-Governor,  Attorney-General,  and  the  judges 
of -all  the  courts  might  very  properly  be  impeached  by  the  General  Assembly  and  tried 
for  any  malfeasance  in  office.  But  it  seems  to  me  to  be  contrary  to  the  principle  gov- 
erning the  establishment  of  a  high  court  of  investigation  such  as  the  General  Assembly 
is  when  it  sits  to  impeach  an  officer  to  bring  before  it  such  an  officer  as  a  Common- 
wealth's Attorney,  or  a  county  or  city  treasurer,  or  the  mayor  of  a  city,  or  any  one 
of  the  class  of  subordinate  officers,  who  while  they  are  acting  in  their  local  capacities 
are  yet  really  State  officers. 

It  appears  to  me  that  this  proposed  amendment  would  have  another  effect,  that  it 
would  produce  confusion  in  the  various  counties  and,  perhaps,  bring  about  collision 
between  various  officers  and  those  who  may  be  elected  to  the  Legislature.  Such  an 
officer  may  have  opposed  a  particular  man  when  he  was  a  candidate  for  the  Legislature. 
A  member  from  one  of  the  counties  may  come  here  who  was  vigorously  opposed  by  an 
officer  in  his  county  and  without  hoping  or  expecting  to  be  able  successfully  to  impeach 
him  he  may  come  before  the  General  Assembly  and  make  an  application  for  the  im- 
peachment of  some  man  for  neglect  of  duty.  Neglect  of  duty  is  a  very  undefined  term, 
and  applications  could  be  made  for  the  impeachment  of  a  thousand  officers  all  over  the 
Commonwealth.  By  whom?  By  the  General  Assembly  of  Virginia  for  neglect  of  duty 
on  the  part  of  an  officer. 

I  hope  it  will  be  the  sense  of  this  Committee  that  we  will  enumerate  simply  those 
officers,  the  Governor,  the  Lieutenant-Governor,  and  Attorney-General,  and  that  we  will 
not  give  the  General  Assembly  the  right  to  enumerate  any  other  officers,  because  the 
courts  are  sufficient  to  meet  all  the  requirements  for  the  neglect  of  duty  and  failure  to 
perform  duty  and  maladministration  in  office. 

It  seems  to  me  it  is  elevating  the  other  officers  too  much  to  say  that  an  officer  in 
one  of  the  counties  shall  be  summoned  before  this  great  body,  the  Senate,  to  be  tried 
for  maladministration  in  one  of  the  small  counties  in  the  State  or  for  some  insignificant 
neglect  of  duty  that  is  charged  by  some  representative  on  the  floor. 

I  hope,  therefore,  that  we  will  not  allow  any  officers  except  the  general  officers 
enumerated  to  be  tried  before  this  high  tribunal. 

Mr.  Turnbull:  The  only  reason  why  I  offered  the  amendment  was  simply  to  meet 
the  views  of  some  of  the  gentlemen  of  the  Committee,  but  I  agree  with  the  gentleman 
from  Appomattox  (Mr.  Flood),  that  the  language  used  in  section  15  is  identical  with 
that  used  in  the  Constitution  of  1830  and  the  Constitution  of  1851,  and  no  harm  has  re- 
sulted from  it.  I  do  not  see  how  we  can  do  better  than  to  leave  it  just  as  it  is.  I, 
therefore,  withdraw  the  amendment  that  I  offered. 

The  Chairman:  The  gentleman  from  Brunswick  withdraws  the  amendment  offered 
by  him. 

The  Secretary:  The  gentleman  from  Pulaski  (Mr.  Wysor)  proposes,  in  line  two, 
section  15,  to  strike  out  the  word  "others"  and  insert  in  lieu  thereof  the  words  "other 
officers"  so  as  to  read: 

And  all  other  officers  offending  against  the  State. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  proposed  by  the 
gentleman  from  Pulaski  (Mr.  Wysor),  on  which  a  division  is  demanded. 

Mr.  Wysor's  amendment  was  rejected,  there  being  on  a  division  ayes  24,  noes  30. 

The  Chairman:  The  question  now  is  on  agreeing  to  the  amendment  of  the  gentle- 
man from  Page  (Mr.  Parks). 


640  DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 

The  Secretary:  The  member  from  Page  proposes  to  insent  the  word  "Attorney- 
General"  after  the  word  "Lieutenant-Governor"  and  to  strike  out  the  words  "all  others" 
after  the  word  "judges,"  and  to  insert  in  lieu  thereof  "all  other  officers  who  may  be 
designated  by  the  General  Assembly,"  so  as  to  read: 

The  Governor,  Lieutenant-Governor,  Attorney-General,  judges,  and  all  other  officers 
who  may  be  designated  by  the  General  Assembly  offending  against  the  State,  etc. 

The  amendment  was  rejected,  there  being,  on  a  division,  ayes  26,  noes  32. 
Mr.  Hancock:    I  move  to  amend  the  section  so  that  this  clause  will  read: 

The  Governor,  Lieutenant-Governor,  Attorney-General,  and  all  judges  offending 
against  the  State  for  maladministration. 

I  propose  to  leave  out  the  words  "and  all  others,"  and  to  insert  the  word  "Attorney- 
General"  after  the  word  "Lieutenant-Governor." 

Mr.  R.  Walton  Moore:  Just  one  word.  I  was  at  first  inclined  to  attach  a  great 
deal  of  importance  to  the  suggestion  made  by  the  gentleman  from  Richmond  (Mr.  Mere- 
dith) that  if  we  leave  the  language  of  this  section  as  it  now  is  it  might  operate  to  bar 
a  statutory  proceeding  against  a  local  officer;  for  instance,  a  Commonwealth's  Attorney; 
but  upon  reflection  I  do  not  think  that  position  is  well  taken.  It  seems  to  me  impeach- 
ment is  one  thing,  and  a  proceeding  before  a  court  for  removal  is  another,  and  that  a 
prosecution  under  a  criminal  statute  is  still  another  thing,  and  that  we  can  safely  leave 
the  provision  as  it  now  is,  even  though  it  might  be  held  to  apply  not  only  to  officers 
whose  functions  are  coextensive  with  the  entire  State,  but  to  local  officers. 

The  Chairman:  The  amendment  proposed  by  the  gentleman  from  Chesterfield  will 
be  stated. 

The  Secretary:  It  is  proposed  after  the  word  "Lieutenant-Governor"  to  insert  the 
words  "Attorney-General  and  all,"  and  also  to  strike  out  the  words  "and  all  others,"  so 
as  to  read: 

"The  Governor,  Lieutenant-Governor,  Attorney-General  and  all  judges  offending 
against  the  State,  etc." 

Mr.  Cameron:  Mr.  Chairman,  after  some  experience  in  such  matters,  I  think  the 
amendment  of  the  gentleman  from  Chesterfield  meets  this  case  entirely.  It  never  has 
been  contemplated  that  the  power  of  impeachment  should  rest  with  the  Legislature,  ex- 
cept in  the  case  of  high  dignitaries  of  the  State.  It  would  be  a  cumbrous  proceeding 
for  the  whole  Legislature  of  Virginia  to  try  a  subordinate  officer,  and  since  we  have 
determined  to  have  quadrennial  sessions  of  the  Legislature  it  would  defeat  the  very 
purpose  of  the  clause.  The  present  provision  already  provides  for  the  suspension  or  re- 
moval by  the  Governor  of  the  class  of  officers  whom  I  would  designate  as  the  heads  of 
departments  at  the  seat  of  government.  '  There  is  no  provision  in  the  present  Constitu- 
tion to  that  effect.  But  a  provision  of  that  nature  is  now  being  discussed  by  the  proper 
committee  of  this  body,  which  will  give  the  Governor  the  constitutional  power  tO'  suspend 
or  remove  these  heads  of  departments  at  the  seat  of  government.  Manifestly,  however, 
if  the  Constitution  were  silent  on  that  point,  the  Legislature  would  still  have  resident  in 
itself  as  it  has  now  the  power  to  vest  in  the  Governor  that  authority,  without  divesting 
itself  of  the  power  of  removal  also,  but  not  by  impeachment. 

I  therefore  conclude  that  we  avoid  the  danger  of  applying  the  dignified,  slow, 
cumbrous  and  expensive  operation  of  an  impeachment  proceeding  to  subordinate  officers 
by  simply  adding  the  Attorney-General  to  the  list  of  officers  enumerated  in  the  present 
Constitution,  by  striking  out  the  words  "all  others,"  and  leaving  the  matter  there  for 
impeachment  trial.  Then  let  this  body  settle  afterwards  what  power  the  Governor 
shall  have  for  the  removal  of  these  officers  and  what  power  the  Legislature  may  exercise 
independent  of  the  Governor. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  offered  by  the 
gentleman  from  Chesterfield  (Mr.  Hancock). 
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The  amendineiit  was  rejected,  tliere  being,  on  a  division,  ayes  29,  noes  29. 

Mr.  Hancock:  Since  iliai  has  been  done,  I  move  to  reconsider  the  vote  by  vrhicii 
'he  amendmeni  offered  by  myself  "^as  defeated. 

The  raotion  to  reconsider  vas  not  agreed  to,  there  being,  on  a  division,  ayes  2S, 
noes  29. 

The  Chairman:    The  gnestion  is  on  agi'eeing  lo  the  motion  of  the  gentleman  from 
Charlotte  to  strike  om  section  15. 
The  motion  vas  not  agreed  to. 

'Mr.  Thornton:  Mr.  Chairman,  before  vre  proceed  to  the  next  section,  I  desire  to 
oner  an  amendment  to  be  inserted  as  a  separate  section. 

I  desire  to  state  that  in  offering  the  amendment  I  do  so  with  the  approval  of  the 
chairman  of  the  committee,  and,  so  far  as  I  have  had  opportnmty,  after  conferring  vrith 
most,  in  fact,  I  believe  almost  all  of  the  committee.  I  have  snbmitted  this  matter  to 
some  of  the  most  experienced  legislators  in  the  Honse,  and  they  think  not  only  that  it 
is  advisable,  but  almost  essential  and  necessary. 

I  vrill  state  farther  that  it  is  no  nevr  and  untried  plan,  but  It  is  snbstantially  copied 
from  a  section  of  the  Constitution  of  Kentucky-.  I  am  also  informed  that  a  similar  sec- 
tion appears  in  the  constitutions  of  several  other  States.  I  have  not  had  an  opporttmity 
to  verify  that,  but  I  believe  it  is  true.   I  oSer  the  amendment. 

Tne  Secretary:    It  is  proposed  to  insert  as  an  additional  section  the  following: 

The  General  Assembly  shall,  at  each  regular  session  thereof,  appoint  a  standing 
committee,  consisting  of  two  members  of  the  Senate  and  three  members  of  the  House 
of  Delegates,  which  said  committee  shall  be  known  as  the  Auditing  Committee,  and 
which  shall  semi-annually  examine  the  books  and  accounts  of  the  First  and  Second  Au- 
litor,  the  State  Treasurer,  and  the  Secretary  of  the  Commonwealth,  and  report  the  re- 
sult of  these  investigations  to  the  Governor  and  annnally  publish  the  same  in  two  news- 
papers of  general  circulation  in  the  State.  The  reports  received  by  the  Governor  shall 
at  the  beginning  of  each  session  be  submitted  by  him  to  the  General  Assembly  for 
scruTiny  and  appropriate  action.  The  said  committee  shall  have  the  privilege  of  em- 
-  loving  an  expert  accountant  to  assist  in  said  examination. 

Mr.  OTlcierty:  i  move  to  amend  the  amendment,  of  which  I  heartily  approve,  so 
far  as  it  goes,  by  adding  to  it  what  I  send  to  the  desk,  which  I  will  ask  the  Secretary  to 
read.   It  is  part  of  a  resolution  which  I  offered  some  time  ago. 

The  Secretary:  The  member  from  Warren  (Mr.  OTlahertyj  proposes  to  add  the 
iDllowing  to  the  amendment  offered  by  the  gentleman  from  Prince  William  (Mr.  Thom- 
:on) : 

An  account  shall  be  kept  by  the  oScers  of  the  executive  department  and  of  all  pub- 
lic institutions  of  the  State,  of  all  moneys  received  by  them  severally  from  all  sources, 
and  for  every  service  performed,  and  of  all  moneys  disbursed  by  them  severally,  and  an 
imiual  report  thereof  shall  be  made  to  the  Governor  under  oath;  they  shall  also,  ax 
least  thirty  days  preceding  each  regular  session  of  the  General  Assembly,  make  full 
and  complete  reports  of  their  oficlal  transactions  to  the  Governor,  who  shall  transmit 
said  reports,  both  annual  and  general,  to  the  General  Assembly  at  its  reg^ilar  session. 

Ivir.  Thornton:    I  have  no  objection  to  the  amendment.   I  accept  it. 

Mr.  Hamilton:  Mr.  Chairman,  as  to  the  amendment  offered  by  the  gentleman  from 
Prince  William  I  see  no  objection,  provided  there  is  any  necessity  for  it.  In  other 
words,  I  think  the  examination  at  reasonable  periods  of  the  accounts  of  the  fiscal  officers 
.  of  this  State  by  some  one  capable  of  examining  them,  is  right  and  proper,  but  I  see  no 
reason  why  we  should  create  another  department  of  government  for  that  purpose,  in 
the  shape  of  a  legislative  committee.  The  Governor  ha-s  the  power  and  the  Legislature 
now  has  the  power,  if  it  deems  it  proper  to  exercise  it.  Why  we  should  direct  the 
Legislature  to  do  it  I  cannot  see. 

Now.  as  to  the  amendment  offered  by  the  gentleman  from  Warren.  It  provides 
that  

An  account  shall  be  kept  by  the  officers  of  the  executive  department  and  of  all  pub- 
41 — Const.  Debs. 
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lie  institutions  of  the  State,  of  all  moneys  received  by  them  severally  from  all  sources, 
and  for  every  service  performed,  and  of  all  moneys  disbursed  by  them  severally,  and  an 
annual  report  thereof  shall  be  made  to  the  Governor  under  oath;  they  shall  also,  at 
least  thirty  days  preceding  each  regular  session  of  the  General  Assembly,  make  full  and 
complete  reports  of  their  official  transactions  to  the  Governor,  who  shall  transmit  said 
reports,  both  annual  and  general,  to  the  General  Assembly  at  its  regular  session. 

As  I  understand,  that  is  done  now,  and  it  is  done  under  the  direction  of  the  agents 
and  officers  of  the  State,  who  are  appointed  as  the  boards  of  these  respective  institu- 
tions. All  of  those  reports  are  made  now.  It  is  a  provision  which  in  effect  will  add 
some  eight  or  ten  clerks,  possibly,  to  the  clerical  force  of  the  State  to  do  something 
that  is  already  done  and  already  reported.  I  cannot  see  that  we  will  get  it  in  any  better 
shape.  The  clerk  in  the  executive  department  will  do  nothing  except  to  take  the  state- 
ment transmitted  to  him  by  the  accounting\officer  of  one  of  these  public  institutions.  He 
can  examine  the  vouchers,  if  he  pleases.  All  that  is  now  done  by  agencies  of  the  State, 
and  it  is  all  reported.  I  do  not  know  whether  the  reports  are  made  under  oath,  but  I 
know  the  reports  are  made  and  they  have  been  made  for  many  years.  This  proposition 
seems  to  me  entirely  useless  and  merely  involves  additional  expense.  Therefore,  I 
hope  it  will  not  be  the  pleasure  of  the  body  to  accept  the  amendment  to  the  amendment. 

Mr.  Turnbull:  Mr.  Chairman,  I  desire  to  call  the  attention  of  the  Committee  to  the 
fact  that  the  interests  of  the  State  demand,  in  my  judgment,  a  careful  investigation  of 
public  officers  at  stated  periods.  When  the  Legislature  meets,  the  first  thing  done  is  to 
appoint  a  committee  of  the  Senate  and  House  of  Delegates  to  investigate  these  different 
offices,  but  it  is  impossible  for  the  members  of  the  Legislature  to  make  a  proper  investi- 
gation of  them,  as  I  know  myself,  because  when  I  was  in  the  Senate  I  was  appointed  as 
one  of  a  committee  to  make  such  an  investigation.  It  was  impossible  for  us  to  do  it 
and  at  the  same  time  discharge  the  other  duties  v/e  had  to  perform. 

The  simple  purpose  of  the  amendment  introduced  by  the  gentleman  from  Prince 
William  is  to  have  members  appointed  from  different  bodies  to  investigate  these  mat- 
ters, to  whom  shall  be  given  the  authority  to  employ  expert  accountants,  if  they  think 
proper.  The  result  of  past  experience  shows  that  it  is  necessary  that  such  investigations 
should  be  made  into  the  accounts  of  the  different  officers. 

Another  reason  why  it  should  be  done  is  that  by  the  investigation  we  can  get  at  a 
proper  system  of  keeping  the  accounts,  and  one  thing  and  another,  checks  and  balances, 
so  that  there  cannot  be  any  mistake  about  getting  at  it  and  about  correcting  the  errors 
that  are,  or  possibly  may  be  made. 

The  Constitution  of  the  State  of  Kentucky  has  a  provision  that  the  General  Assem- 
bly shall  provide  by  law  for  a  monthly  investigation  of  the  accounts  of  the  Treasurer 
and  Auditor  of  Public  Accounts,  and  the  result  of  the  investigation  shall  be  reported 
to  the  Governor  and  printed,  so  that  the  people  can  understand  what  it  is,  every  six 
months.  What  harm  can  be  done  by  this?  It  is  necessary  for  these  accounts  to  be 
properly  investigated  and  looked  into.  It  seems  to  me  that  as  a  business  proposition 
that  cannot  be  denied. 

I  wish  to  say,  in  respect  to  the  amendment  offered  by  the  gentleman  from  Warren 
to  the  amendment  of  the  gentleman  from  Prince  William,  that  I  see  no  necessity  in  the 
world  for  it.  I  shall  ask  that  the  question  be  divided  so  that  we  can  vote  separately  on 
the  proposition  offered  by  the  gentleman  from  Prince  William  and  on  the  proposition 
offered  by  the  gentleman  from  Warren,  for  this  reason:  You  are  necessarily  obliged 
to  keep  accounts.  That  is  a  matter  of  course,  and  it  has  been  done  for  a  hundred  years, 
and  under  the  statute  now  those  reports  are  made  each  year  to  the  General  Assembly 
by  the  different  officials.  I  see  no  use  of  engrafting  that  on  the  Constitution  when 
necessarily  as  a  business  proposition  it  has  to  be  done.  But  these  investigations  are 
of  the  utmost  importance,  in  my  judgment. 

Mr.  Keezell:  Is  it  not  true  that  the  public  institutions  in  the  State  make  detailed 
statements  of  every  dollar  they  receive  and  of  every  dollar  they  expend,  even  down  toi 
the  price  of  a  pound  of  butter? 

Mr.  Turnbull:    Yes,  sir;  certainly  that  is  true. 
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Mr.  Keezell:    That  is  true  all  through  the  departments? 

Mr.  Turnbull:  Yes,  sir.  I  think  it  is  of  the  utmost  importance  that  the  amendment 
offered  by  the  gentleman  from  Prince  William  should  be  adopted,  in  order  that  we  may 
have  this  committee  whose  business  it  will  be  to  look  into  these  matters. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  the  gentleman  from  Frederick  (Mr.  Harri- 
son) has  suggested  that  we  are  going  to  incur  unnecessary  expense  by  providing  for 
such  a  committee  as  is  contemplated  by  the  amendment  offered  by  the  gentleman  from 
Prince  William.  I  wish  to  remind  him  that  committees  which  have  heretofore  been 
raised  by  the  General  Assembly  to  work  during  the  recess  have  done  some  valuable  work 
and  reached  some  valuable  results,  and  have  done  it  very  cheaply. 

I  will  remind  the  gentleman  from  Winchester  that  when  he  and  I  were  members 
of  the  Senate  and  it  was  first  suggested  in  a  resolution  which  I  had  the  honor  to 
offer  that  criminal  charges  were  becoming  extravagant,  a  special  committee  was  ap- 
pointed, which  sat  and  made  a  searching  and  useful  investigation  during  the  recess  at  a 
very  trifling  expense.  That  committee's  report  has,  I  believe,  furnished  a  valuable 
starting  point  for  subsequent  investigation  and  the  enactment  of  remedial  measures. 
The  amendment  proposed  by  the  gentleman  from  Prince  William  will  not  cost  much. 
There  will  be  a  slight  outlay  in  the  way  of  reimbursing  the  five  gentlemen  who  are  to 
compose  the  committee  their  expenses.  Then  there  will  be  a  small  payment  for  the  ser- 
vices of  the  experts  whom  they  may  employ.  No  one  can  now  foresee  all  the  ad- 
vantages that  will  accrue  from  the  existence  and  action  of  this  committee. 

The  insignificant  expense  is  hardly  to  be  considered,  it  seems  to  me,  when  we  are 
able  almost  confidently^  to  predict  that  a  very  great  saving  may  result. 

Mr.  Hancock:  If  the  purpose  is,  as  the  gentleman  says,  to  have  the  accounts  of 
these  various  officers  settled  at  stated  periods,  would  it  not  be  more  efficiently  done 
by  a  permanent  board  of  auditing,  to  be  provided  for  in  the  Constitution?  Why  should 
these  five  mem.bers  of  the  Legislature,  inexperienced,  perhaps,  be  authorized  to  do  this 
work  with  accountants  to  help  them  out?  Why  not  have  experienced  men  who  are  them- 
selves accountants  to  constitute  a  permanent  board  to  audit  and  make  report  annually 
to  the  Governor? 

Mr.  R.  Walton  Moore:  I  will  say  to  the  gentleman  from  Chesterfield  that  we 
assume  we  put  experienced  men  in  these  executive  offices.  What  .we  wish  to  do  now 
is  to  have  a  committee  of  the  General  Assembly,  who  can,  whenever  the  occasion  arises, 
ascertain  and  report  that  everything  is  going  well  in  the  department  of  the  government 
to  which  these  offices  belong. 

Now,  when  the  gentleman  speaks  of  appointing  auditing  officers,  I  will  say  to  him 
that  I  can  name  gentlemen  from  the  present  membership  of  the  General  Assembly  who 
would  have  the  confidence  of  the  people  of  the  State  to  as  great  an  extent,  and,  perhaps, 
to  a  greater  extent,  than  any  individual  you  might  select  and  put  in  office  for  a  fixed 
term  and  upon  large  salaries. 

Take  the  gentleman  from  Albemarle  (Mr.  Boaz),  take  the  gentleman  from  Rocking- 
ham (Mr.  Keezell),  and  tell  me  by  whom  they  are  surpassed  in  experience  and  wisdom 
in  dealing  with  the  finances  of  the  State.  When  you  can  be  sure  that  a  competent  legis- 
lative committee  will  serve  (and  dozens  of  legislative  committees  have  served  during 
recesses  of  the  General  Assembly  heretofore)  at  very  small  expense  and  reach  as  good 
results  as  could  be  reached  under  the  system  the  gentleman  from  Chesterfield  has  sug- 
gested, we  certainly  should  prefer  the  proposition  of  the  gentleman  from  Prince  Wil- 
liam to  the  suggestion  of  the  gentleman  from  Chesterfield. 

Mr.  James  W.  Gordon:  Mr.  Chairman,  I  desire  to  call  the  attention  of  the  Com- 
mittee to  an  inconsistency  on  the  part  of  those  who  are  speaking  in  opposition  to  the 
amendment  of  the  gentleman  from  Prince  William,  which,  it  seems  to  me,  to  be  highly 
amusing. 

In  the  debate  on  the  question  of  quadrennial  and  biennial  sessions  of  the  Legisla- 
ture one  of  the  chief  reasons  given  why  we  should  not  have  quadrennial  sessions  was 
that  the  Legislature  would  not  be  in  touch  with  the  executive  officers  of  the  govern- 
ment, and  that  therefore,  the  financial  departments  of  our  government  would  not  be 
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kept  under  its  direct  supervision.  In  a  fair  fight  the  quadrennial  plan  has  carried.  Now, 
how  can  those  gentlemen  consistently  get  up  on  the  floor  and  argue  against  doing  the 
very  thing  for  which  they  were  arguing  in  their  contest  for  biennial  sessions? 

All  that  the  gentleman  from  Prince  William  contemplates  is  a  periodical  inspec- 
tion of  the  fiscal  affairs  of  the  government,  and  if  these  gentlemen  in  good  faith  used 
the  argument  which  they  did  in  favor  of  biennial  sessions,  that  there  ought  to  be  periodi- 
cal supervision  of  these  officers,  they  cannot  consistently  vote  against  this  proposition. 

Mr.  Waddill:  Mr.  Chairman,  as  far  as  the  amendment  offered  by  the  gentleman 
from  Warren  (Mr.  O'Flaherty)  is  concerned,  it  seems  to  me  that  it  widens  the  scope  of 
this  matter  very  much,  nor  do  I  see  how  anything  is  to  be  accomplished  by  it.  It  would 
require  several  clerks  to  be  kept  in  the  executive  department  for  the  purpose  of  keeping 
accounts  with  these  public  institutions.  They  keep  their  accounts  and  they  annually 
report  to  the  General  Assembly  their  receipts  and  expenditures.  If  gentlemen  will  ex- 
amine those  reports  they  will  be  surprised  at  the  minuteness  and  detail  with  which  they 
are  made. 

I  do  not  see  how  the  appointment  of  a  commissioner,  or  at  least  the  appointment 
of  a  clerk  in  the  executive  department  to  keep  these  accounts  would  elucidate  anything 
at  all.  He  would  but  take  the  appropriations  made  by  the  General  Assem^bly  and  we 
know  what  they  are  now.  Then  he  would  take  the  accounts  sent  to  him  by  these  insti- 
tutions as  to  their  expenses.   It  seems  to  me  that  it  would  be  a  useless  appointment. 

Mr.  O'Flaherty:  Mr.  Chairman,  I  do  not  exactly  understand  the  consistency  of  the 
opposition  to  the  amendment.  Gentlemen  say  that  these  reports  are  already  made,  and 
then  they  turn  around  and  say  it  will  entail  additional  cost.  One  of  those  arguments 
must  be  wrong.  I  understand  that  reports  are  made,  but  they  are  spasmodic,  periodi- 
cally spasmodic,  as  I  understand  them. 

Now,  we  have  already  determined  to  have  quadrennial  sessions  of  the  Legislature. 
This  calls  for  an  annual  report  to  another  department  of  the  government,  to  the  Gov- 
ernor. It  provides  that  an  annual  report  of  these  accounts  shall  be  made  to  the  Gov- 
ernor under  oath.  Does  the  Convention  mean  that  we  are  not  going  to  have  a  session 
of  the  Legislature  for  four  years;  and  that  there  is  to  be  nobody  to  whom  these  various 
institutions  and  departments  of  the  government  are  to  report  in  the  long  period  of  four 
years?  If  it  be  true,  as  the  gentleman  from  Petersburg  has  said,  that  these  reports  are 
already  made,  I  cannot  see  how  there  would  be  any  additional  expense. 

Mr.  Hamilton :  The  additional  expense  will  be  the  additional  clerk  to  keep  the  same 
accounts  that  are  now  kept  elsewhere  and  sent  here. 

Mr.  Waddill:  I  will  ask  the  gentleman  from  Petersburg  if  the  reports  are  not  made 
annually? 

Mr.  Hamilton:    Yes,  sir. 

Mr.  Waddill:    Are  they  made  to  the  Governor?  - 
Mr.  Hamilton:  Yes. 

Mr.  O'Flaherty:  If  they  are  made,  to  the  Governor,  we  simply  wish  to  put  in  the 
Constitution  a  provision  that  that  shall  continue  to  be  done,  a  fortiori,  if  we  are  going 
to  have  the  Legislature  meet  but  once  in  four  years. 

Now,  I  do  not  know  about  these  reports  so  well,  but  I  understand  that  some  of  the 
reports  are  of  the  most  cursory  character.  It  has  been  said  here  on  the  floor  of  this 
Committee  that  it  is  impossible  for  the  Legislature  to  look  over  them  carefully.  This 
amendment  puts  them  in  the  hands  of  the  Governor,  and  it  goes  further.  It  makes  it 
the  duty  of  the  Governor  to  report  them  to  the  Legislature,  a  point  which  gentlemen 
seem  to  have  overlooked,  and  he  is  to  do  that  at  stated  periods. 

I  say,  gentlemen  of  the  Committee,  I  do  not  know  of  any  business  on  top  of  the 
earth,  whether  that  of  a  corporation  or  any  other  business,  that  would  be  conducted 
without  this  kind  of  a  system. 

Further  than  that,  I  copied  the  amendment  from  the  constitutional  provisions  of 
other  States.    It  is  a  verbatim  transcript  from  the  provisions  in  another  State. 

I  have  no  objection  to  the  division  of  the  question  on  these  two  amendments,  be- 
cause of  the  Committee  thinks  this  amendment  ought  not  to  be  adopted.   I  do  not  want 
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to  jeopardize  the  amendment  offered  by  the  gentleman  from  Prince  AVilliam.  I  believe 
that  amendment  ought  to  be  adopted,  but  I  believe  this,  also,  should  be  agreed  to.  I 
reiterate  and  repeat  that  there  is  not  a  corporation  or  business  concern  in  this  State 
which  would  transact  its  business  on  a  different  principle  from  the  one  I  suggest.  I 
ask  the  gentleman  from  Petersburg  if  he  knows  of  any  great  corporation  that  would 
do  it. 

Mr.  Hamilton:  I  do  not  know  what  principle  the  gentleman  is  referring  to.  I  da 
not  think  any  well  managed  corporation  would  have  the  same  set  of  accounts  kept  by 
two  different  people  for  the  same  purpose. 

Mr.  O'Flaherty:  No,  sir;  but  to  keep  an  account  and  report  to  the  proper  head  of 
department.  All  that  this  provides  for  is  an  annual  report  to  be  made  to  the  Governor, 
who  has  an  opportunity  himself  to  inspect  it,  and  then  he  returns  it  to  the  General 
Assembly,  and  he  must  do  it  at  every  regular  session. 

Mr.  Flood:  I  should  like  to  ask  the  gentleman  from  Warren  a  question.  Does  he 
not  contemplate  that  all  these  accounts  shall  be  kept  here  at  Richmond? 

Mr.  O'Flaherty:    Of  course. 

Mr.  Flood:  They  are  already  kept  at  the  different  institutions.  The  point  made  by 
the  gentleman  from  Petersburg  is  that  if  they  will  be  kept  here  and  kept  at  the  institu- 
tions, you  will  have  two  sets  of  accounts  kept  and  have  a  double  set  of  officers  to  do  it. 

Mr.  O'Flaherty:  I  think  it  is  necessary  for  this  reason.  I  suppose  the  accounts  of 
the  University  of  Virginia  are  kept  at  Charlottesville  and  are  made  at  the  University  of 
Virginia.  The  account  is  sent  down  here.  You  wish  to  compare  that  account.  How  are 
you  going  to  do  it?  I  state  now  that  you  can  look  at  those  reports  and  you  will  find  that 
there  is  no  complete  report,  as  I  understand  it,  from  the  University  of  Virginia.  I  am 
making  no  criticism,  Uut  I  cite  it  as  an  example. 

I  am  told  that  some  of  the  State  institutions  of  this  State  have  made  reports  of  a 
great  deal  of  whiskey  and  brandy  and  things  of  that  kind,  used  for  washing  the  patients. 
The  report  does  not  state  whether  it  is  for  washing  them  inside  or  outside. 

I  say  further,  it  has  been  shown  here  by  the  report  we  have  gotten  that  the  $200,000 
that  has  been  paid  as  a  contingent  fund  has  been  kept  and  paid  out,  and  only  a  cursory 
examination,  as  has  been  stated  by  a  gentleman  here,  has  been  made  of  that  fund,  and 
it  must  necessarily  be  so.  I  looked  at  the  reports.  .1  find  that  they  report  that  this 
account  "seems  to  be  right."  They  have  had  no  opportunity  to  examine  it.  They  ought 
to  report  under  oath  what  has  been  done  and  where  the  money  has  been  spent. 

I  want  it  to  go  out  to  the  people  of  Virginia  that  we  are  endeavoring  to  safeguard 
the  public  funds,  and  I  will  be  surprised  if  the  Committee  votes  us  down.  I  shall  not  shed 
any  tears,  of  course,  because  I  have  done  my  duty;  but  if  they  do  vote  us  down  I  hope 
they  will  stand  by  the  proposition  of  the  gentleman  from  Prince  William.  I  will  say  that 
in  my  portion  of  the  State  I  have  more  demands  made  upon  me  by  the  taxpayers  to  look 
after  these  things  than  I  have  as  to  the  question  of  suffrage.  They  are  saying,  "Safe- 
guard the  treasury;  reduces  taxes";  and  this  is  one  way  to  do  it. 

Mr.  Harrison:  How  is  it  safeguarding  the  treasury  to  appoint  a  whole  lot  of  people 
to  be  paid  out  of  the  treasury? 

Mr.  O'Flaherty:    This  Avill  not  appoint  any. 

Mr.  Harrison:  The  proposition  of  the  gentleman  from  Prince  William  is  to  appoint 
a  committee  with  power  to  employ  any  number  of  officers  they  see  fit,  and  to  stay  in  ses- 
sion as  long  as  they  see  fit. 

Mr.  O'Flaherty:    It  is  left  in  the  discretion  of  the  Legislature  as  to  what  they  will 
be  paid,  and  that  is  leaving  it  absolutely  with  the  representatives  of  the  people. 

I  agree  with  the  gentleman  from  Richmond  (Mr.  Gordon).  I  do  not  see  how  we,  who 
are  in  favor  of  biennial  sessions  of  the  Legislature,  can  be  for  anything  but  an  annual 
report  and  looking  after  these  things  annually. 

Mr.  Harrison:  I  will  say  to  the  gentleman  that  all  the  annual  reports  would  still  be 
received,  and  this  proposed  committee  would  do  nothing  in  the  world  but  see  that  the 
annual  reports  were  handed  to  the  Governor  and  have  some  expert,  to  look  after  them. 
But  what  good  would  it  do  ?   They  have  no  power. 
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Mr.  O'Flaherty:  The  gentleman  from  Frederick  can  readily  see,  as  it  seems  to  me, 
that  if  he  had  an  account  to  be  kept  at  the  University  of  Virginia  or  at  the  Western  Hos- 
pital for  the  Insane,  and  they  knew  a  legislative  committee  was  coming  around  inquiring 
into  their  affairs,  and  the  committee  would  make  a  report  to  the  Governor  under  oath 
annually,  it  would  clinch  the  matter,  and  it  seems  to  me  it  would  be  a  good  thing. 

Mr.  Hamilton:  The  gentleman  will  allow  me  to  ask  him,  to  clinch  what  matter? 
Do  you  presume  that  in  the  keeping  of  those  accounts  they  are  dishonest? 

Mr.  O'Flaherty:  No,  sir,  I  do  not  want  to  presume  that,  but  I  find  that  some  of  the 
people  who  kept  the  accounts  in  the  Auditor's  office  were  dishonest,  and  there  is  a  man 
in  the  penitentiary  as  a  result  of  it.  This  is  not, a  theory,  but  a  condition  that  confronts 
us.  The  Auditor  of  Public  Accounts  has  told  me  he  does  not  know  how  much  the  State 
has  lost.   We  do  not  know  to-day  how  much  the  State  has  lost. 

Mr.  Hamilton:  How  do  you  expect  to  get  at  that  by  having  the  accounts  kept 
doubly? 

Mr.  O'Flaherty:  We  expect  to  have  the  accounts  kept  and  report  made  under  oath 
and  a  traveling  committee  to  look  after  and  investigate  and  examine  into  the  matters, 
and  if  necessary  make  an  investigation,  and  they,  in  connection  with  the  Governor,  to 
report  to  the  Legislature.   We  shall  thus  have  safeguards  in  every  direction. 

Mr.  McHwaine:  Mr.  Chairman,  it  seems  to  me  that  the  gentleman  from  Warren 
(Mr.  O'Flaherty)  overlooks  this  fact.  There  are  representatives  on  the  floor  of  the  board 
of  trustees,  or  the  board  of  visitors,  of  all  our  State  institutions.  I  presume  that  they 
manage  their  fiscal  affairs  exactly  like  the  Board  of  Trustees  of  Hampden-Sidney — that  is 
to  say,  that  at  every  annual  meeting  they  appoint  a  committee,  what  is  called  an  audit- 
ing committee,  to  examine  the  treasurer's  accounts  of  each  one  of  these  institutions.  That 
matter  is  gone  into  at  our  institution  very  carefully.  I  suppose  that  is  done  at  the  Uni- 
versity of  Virginia,  at  the  Virginia  Polytechnic  Institute,  at  the  Virginia  Military  Insti- 
tute, and  at  all  of  them,  and  that  they  report  to  the  board  which  they  represent  their 
various  findings. 

Now,  it  seems  to  me  the  gentleman  from  Warren  has  overlooked  that  fact.  What  is 
the  use  of  a  board  of  trustees  or  of  visitors  in  these  several  institutions  if  they  do  not 
perform  the  function  which  is  committed  to  their  hands  by  the  people  of  the  State  of 
Virginia?   They  do  it. 

Mr.  O'Flaherty:  What  is  the  objection,  then,  if  it  is  done,  to  putting  it  in  the  Con- 
stitution, so  that  we  may  be  sure  that  it  always  will  be  done? 

Mr.  McHwaine:  My  dear  friend,  we  cannot  put  every  little  thing  into  the  Constitu- 
tion that  it  is  right  to  have  done  by  the  officials  of  the  State  of  Virginia. 

Mr.  O'Flaherty:  I  do  not  regard  this  as  a  little  thing.  I  think  it  is  a  very  important 
thing. 

Mr.  McHwaine:  It  has  been  done  for  a  hundred  years.  If  you  will  come  to  Hamp- 
den-Sidney I  will  show  you  that  the  auditing  of  the  reports  is  done  every  year;  that  the 
account  as  kept  by  the  treasurer  and  by  the  curator  of  the  college  have  been  examined; 
that  vouchers  have  been  presented  for  all  expenditures,  and  that  the  accounts  have  been 
found  to  be  correct. 

Now,  there  is  no  reason  to  doubt  at  all  that  each  board  of  trustees  or  of  visitors  of 
these  several  institutions  do  that  exact  thing.  Then  after  they  sum  up  their  accounts 
they  make  a  report  to  the  Governor  of  the  State  of  Virginia,  as  required  by  law;  and 
what  in  the  world  is  the  use  in  doubling  up  this  thing,  I  cannot  possibly  see. 

Mr.  R.  Walton  Moore:  May  I  interrupt  the  gentleman  one  moment,  simply  to  con- 
firm his  statement?  I  happen  to  be  a  member  of  the  Board  of  Visitors  of  the  University 
of  Virginia,  and  I  can  state  with  confidence  that  the  accounts  of  that  institution  are  care- 
fully kept  in  detail,  and  that  those  accounts  are  transmitted  to  the  proper  officers  in 
Richmond.  They  will  be  found  stated  in  full  in  the  report  of  the  Superintendent  of  Pub- 
lic Instruction  made  to  the  Governor  of  the  Commonwealth, 

Mr.  Harrison:  Will  the  gentleman  allow  me  to  ask,  then,  what  is  the  use  of  this 
auditing  committee? 

Mr.  R.  Walton  Moore:    The  auditing  committee  is  proposed  by  the  gentleman  from 
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Prince  William.  That  committee  is  to  have  different  functions  entirely  from  the  func- 
tions of  the  committee  that  is  proposed  by  the  gentleman  from  Warren. 

And  now  just  one  word  further  in  justice  to  the  University  of  Virginia.  It  was  said 
a  little  while  ago  by  my  friend  from.  Warren  that  he  understood  in  those  accounts  where- 
ever  they  are  (and  he  certainly  can  have  as  full  opportunity  to  examine  them  as  anybody 
in  the  Commonwealth  if  he  goes  to  the  proper  place)  there  are  items  showing  improper 
expenditures. 

Mr.  O'Flaherty:  Not  by  the  University  of  Virginia.  You  misunderstood  me.  The 
stenographer's  notes  will  show  that  I  did  not  say  that,  and  I  do  not  wish  so  to  be  under- 
stood as  saying  anything  of  the  kind.  I  wish  to  have  it  distinctly  understood  that  I 
made  no  such  charge. 

Mr.  Mcllwaine:  I  should  like  to  ask  the  gentleman  from  Fairfax  a  question,  and  I 
want  every  member  of  the  Convention  to  listen  to  his  answer.  Are  the  accounts  of  the 
University  of  Virginia  regularly  audited  by  a  committee  of  the  Board  of  Visitors? 

Mr.  R.  Walton  Moore:  They  are,  sir;  and  further,  they  are  passed  upon  by  a  special 
auditor,  who  is  the  commissioner  of  accounts  of  the  County  Court  of  Albemarle  county. 
I  think  that  is  reouired  by  the  statute,  and  the  provision  in  the  statute  is  always  com- 
plied with. 

Mr.  Keezell:  Mr.  Chairman,  I  do  not  think  there  is  any  difficulty  about  the  reports 
made  by  the  various  State  institutions.  If  the  gentleman  from  Warren  will  look  through 
the  annual  reports  containing  the  report  of  the  Auditor  and  the  heads  of  the  other  depart- 
ments and  of  the  State  institutions  he  will  find  that  there  is  no  trouble  along  the  line  of 
State  institutions  making  a  report  so  detailed  that  nobody  can  complain  that  it  lacks  in 
minuteness  of  detail. 

But  I  do  think,  Mr.  Chairman,  so  far  as  the  amendment  of  the  gentleman  from  Prince 
William  (Mr.  Thornton)  is  concerned  it  is  a  proper  provision.  I  have  had,  I  believe  I 
can  say,  since  the  discussions  have  taken  the  turn  they  have  here,  the  misfortune  to  have 
been  a  member  of  the  General  Assembly  of  Virginia  for  a  good  many  years.  At  one 
'time  I  did  not  know  that  a  man  was  to  be  regarded  in  an  unfavorable  light  because  he 
had  happened  to  be  a  memxber  of  the  Virginia  Legislature,  but  I  really  believe  from  the 
tone  of  the  discussion  in  this  body  that  he  is  at  least  open  to  suspicion  if  he  has  been  a 
member  of  the  General  Assembly  of  Virginia. 

However,  I  say  it  has  been  my  misfortune  to  have  been  connected  with  that  institu- 
tion, the  Legislature,  for  a  good  many  years,  and  it  has  been  my  misfortune  possibly  to 
have  been  connected  to  a  certain  extent  with  the  financial  part  of  that  disreputable 
organization  known  as  the  Virginia  Legislature. 

Now,  Mr.  Chairman,  I  do  know  this,  that  it  is  absolutely  and  utterly  impossible  to 
make  such  an  examination  of  the  financial  departments  of  this  government  during  the 
sessions  of  the  body  as  will  enable  the  committees  which  the  rules  of  the  two  houses 
require  to  be  appointed  for  that  purpose,  to  give  an  intelligent  report  of  their  true  con- 
dition. 

Now,  let  me  read  you  a  report  signed  by  a  Senate  committee  of  a  few  years  ago,  and 
it  is  certainly  a  very  sensible  report,  in  my  judgment.  It  is  a  report  with  reference  to  an 
examination  of  the  Auditor's  office,  and  is  as  follows: 

Richmond,  Va.,  February  21,  1896. 

To  the  Honoraljle  Senate  of  Virginia: 

Your  committee,  appointed  to  investigate  the  office  of  the  Auditor  of  Public  Ac- 
counts, respectfully  report  that  they  have  examined  the  office. 

They  also  respectfully  submit  that  such  an  examination  as  they  have  authority, 
and  are  enabled  to  make,  is  practically  of  no  real  use  or  benefit. 

EUGENE  WITHERS, 
J.  E.  MASON, 
W.  H.  HALE. 

Now,  that  is  exactly  my  judgment  as  to  how  far  a  committee  can  go  which  is  ap- 
pointed under  the  rules  of  the  two  houses  of  the  General  Assembly  with  the  authority 
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they  have  and  with  the  time  they  have  to  investigate.  It  is  exactly  what  my  judgment  is 
as  to  the  value  of  such  a  report. 

Mr.  R.  Walton  Moore:    You  refer  to  committees  that  act  during  the  session? 

Mr.  Keezell:  Yes,  during  the  session;  that  is  what  I  say.  Now,  I  believe  it  is  im- 
portant that  there  shall  be  a  committee,  and  I  do  not  think  there  is  any  better  place  for 
it  to  come  from  than  from  the  General  Assembly  of  Virginia,  because  the  members  of  the 
Legislature  are  supposed  to  be  representatives  of  the  people  of  Virginia  who  pay  the 
taxes;  it  is  supposed  that  they  have  a  direct  interest  in  the  ^expenditure  of  the  money 
which  the  people  pay,  and  to  see  that  every  dollar  of  it  is  properly  expended  and  goes  to 
the  place  for  which  it  was  intended,  and  that  none  of  it  wastes  or  leaks  during  the  time 
of  the  expenditure. 

Now,  I  am  not  going  to  criticise  any  of  these  departments;  I  am  not  here  for  that 
purpose;  but  I  do  say  that  for  some  reason  or  other  we  all  ImoYi  that  there  has  been 
some  leakage  in  these  departments.  I  am  not  to  be  put  in  the  attitude  of  carping  or 
criticising  about  it,  because  that  might  have  happened,  and  I  am  not  going  to  say  that 
the  head  of  the  department  is  to  blame,  because  I  recognize  that  he  has  very  much  to  look 
after,  and  it  is  almost  impossible  not  to  trust  somebody;  but  at  the  same  time  I  think 
an  investigation  will  develop  the  fact  that  there  has  been  more  money  lost  to  this  Com- 
monwealth through  the  malfeasance  of  some  of  those  employed  in  insubordinate  posi- 
tions than  it  would  cost  to  maintain  for  a  quarter  of  a  century  one  of  the  committees 
recommended  in  the  amendment  of  the  gentleman  from  Prince  William. 

I  believe  we  ought  to  have  a  committee  of  that  sort,  whether  we  are  to  have  quadren- 
nial sessions  or  biennial  sessions  of  the  Legislature.  I  believe  that  you  will  find  that 
the  money  which  that  committee  costs  will  be  money  very  well  expended. 

I  am  not  one  of  those  who  are  here  for  the  purpose  of  subordinating  everything  else 
in  the  effort  to  save  a  dollar. 

It  has  been  suggested  here,  I  believe,  that  perhaps  members  of  the  Legislature 
would  not  be  the  most  suitable  persons  to  make  the  investigation.  I  desire  to  say  that 
they  are  decidedly  suited  for  this  work,  but  only  for  the  reason  assigned  by  the  gentle- 
man from  Rockingham,  but  for  an  additional  reason,  that  the  report  at  the  meeting  of 
the  Legislature  shall  be  returned  by  the  Governor  to  that  body  for  proper  action,  and 
I  say  the  members  of  that  body  serving  upon  this  committee,  one  of  those  who  believe 
that  you  had  better  spend  a  dollar,  if  it  is  necessary  to  spend  it,  in  order  that  you  may 
save  two  dollars.  I  do  not  believe  in  crippling  the  government  for  the  sake  of  economy 
by  having  an  inefficient  execution  of  the  government  by  undertaking  to  bring  it  down 
upon  a  basis  that  is  not  a  proper  and  satisfactory  one. 

While  I  say  that,  at  the  same  time,  I  want  to  be  understood  as  being  in  favor  of 
the  most  rigid  economy  consistent  with  good  government.  If  the  question  of  economy 
were  the  only  one  to  be  considered  we  might  abolish  a  great  many  of  our  departments 
of  government;  we  might  lessen  the  courts  one-half;  we  might  stop  appropriating 
money  to  our  public  institutions;  we  might  stop  aiding  our  educational  institutions. 
There  are  a  great  many  other  things  we  might  do  if  it  were  a  mere  question  of  saving 
dollars  and  cents  in  the  sense  of  not  paying  them  out,  but  I  am  not  one  of  those  who 
believe  we  ought  to  do  that.  I  am  one  of  those  who  believe  that  we  ought  to  spend 
money  enough  to  get  the  very  best  and  most  satisfactory  execution  of  the  laws  and 
the  best  and  most  satisfactory  government  that  it  is  possible  for  us  to  get. 

For  that  reason,  I  am  not  one  of  those  who  join  in  the  clamor  for  quadrennial  ses- 
sions of  the  Legislature  upon  the  idea  of  saving  a  few  dollars.  I  think  you  can  some- 
times save  dollars  at  too  great  an  expense.  I  believe  we  had  better  spend  enough 
dollars  to  have  all  the  elections  that  are  necessary  . 

Wliile  I  am  on  that  point  I  wish  to  say  that  I  am  the  author  of  the  constitutional 
amendment  now  pending,  consolidating  the  spring  and  fall  elections,  and  doing  away 
with  what,  in  my  judgment,  were  unnecessary  elections,  but,  at  the  same  time,  I  do 
not  want  to  be  put  in  the  attitude  of  going  to  the  other  extreme  and  removing  the 
Legislature  so  far  from  the  people  and  from  an  opportunity  for  the  people  to  pass  upon 
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the  conduct  of  their  servants,  as  to  render  their  servants  oblivious  or  neglectful  of  the 
interests  of  the  people. 

XoTV,  I  wish  to  explain  my  attitude  full^'  upon  that  point.  I  do  not  care  whether 
3-0U  have  quadrennial  or  biennial  sessions  of  the  Legislature,  in  my  opinion,  the  amend- 
ment of  the  gentleman  from  Prince  William  ought  to  prevail,  because  it  will  enable  a 
committee  to  act  intelligently  and  deliberately  and  to  reach  conclusions  that  will  be 
worth  something — not  such  conclusions  as  the  chairman  of  this  Committee  of  the  Senate 
of  Virginia  reports  are  worth  nothing,  as  he  stated,  because  of  the  fact  of  liis  inability 
to  do  anything  under  the  power  given  the  committee  and  in  the  time  allotted  to  it. 

Now,  as  to  the  amendment  of  the  gentleman  from  Warren  (Mr.  OTlaherty),  I  think 
away  back  yonder,  when  I  was  a  member  of  the  Legislature,  the  distinguished  member 
from  Amherst,  now  dead,  the  Honorable  Taylor  Berry,  was  the  author  of  a  legislative 
enactment  which  requires  the  very  things  to  be  done  that  the  gentleman  from  Warren 
now  wants  to  make  a  part  of  the  Constitution.  I  do  not  think  it  is  necessary  to  engraft 
in  the  Constitution  that  which  is  now  being  done  in  an  orderly-  manner  by  legislative 
enactment. 

Mr.  Thornton:  I\Ir.  Chairman,  I  ask  the  indulgence  or  the  Committee  for  a  few 
moments. 

I  am  pleased  to  say  that  I  have  not,  I  believe,  in  the  past  trespassed  upon  the  time 
of  the  Committee,  and  I  would  not  have  anything  more  to  say  on  this  question  if  it  had 
not  been  for  the  request  made  by  the  gentleman  from  the  county  of  Alleghany  0*lr. 
Anderson). 

As  this  seems  to  have  resolved  itself  somewhat  into  an  experience  meeting,  I  hope 
that  I  will  be  permitted  to  state  in  reference  to  the  Western  State  Lunatic  Asylum,  I 
being  a  member  of  that  board,  that  every  item,  as  my  friend  from  Staunton  (Mr.  Brax- 
ton) has  suggested,  is  noted,  published,  and  returned  here  to  Richmond. 

I  know  my  friend  from  Warren  (]\Ir.  O'Flaherty)  did  not  allude  to  the  board  at 
Staunton,  but  as  to  his  allusion  I  would  state  that  I  believe  that  is  looked  upon,  I  might 
almost  say,  universally,  as  a  sort  of  prohibition  board.  I  do  not  believe  that  any  of  them 
engage  in  taking  intoxicating  liquor,  with,  perhaps,  a  single  exception,  or  permit  it  at 
the  board  meetings. 

Xow,  as  to  the  amendment  I  have  offered,  it  seems  to  be  generally  conceded  that 
it  is  a  good  provision  and  the  only  question  that  is  raised  by  the  gentlemen  who  oppose 
it.  I  believe,  is  as  to  who  shall  discharge  the  duties  that  will  devolve  upon  this  pro- 
posed board.  The  gentleman  from  Petersburg,  I  believe,  and  perhaps  the  gentleman 
from  Alleghany  and  the  gentleman  from  Chesterfield,  suggested  that  the  board  was  all 
right,  but  that  it  ought  to  be  constituted  in  a  different  manner.  I  believe  the  gentleman 
from  Petersburg  said  that  under  the  law  as  it  stands  now  the  Governor  has  a  right  to 
make  such  an  investigation.  That  may  be  true,  but  we  must  remember  that  the  Gov- 
ernor's duties  are  so  varied  that  there  are  so  many  matters  which  demand  his  atten- 
tion, it  would  be  impossible  for  him  to  go  into  the  different  departments  and  make  the 
examinations  that  are  necessary  and  essential. 

As  to  the  Legislature,  it  has  been  well  stated  by  the  gentleman  from  Rockingham 
(Mr.  Keezell)  that  those  bodies  are  here  for  another  purpose.  They  are  here  trying 
to  make  laws,  and  to  investigate  and  pass  upon  the  advisability  of  changing  the  laws 
now  upon  the  statute  book.  They  have  neither  the  time  nor  the  inclination  to  divert 
their  attention  to  something  else. 

The  reports  from  the  committees  here  bear  out  that  statement.  Take  the  report  of 
the  Senate  Committee,  which  was  read  by  the  gentleman  from  Rockingham.  But,  in 
addition  to  that  fact,  it  is  an  absolute  truth  that  in  the  past,  it  matters  not  whose  duty 
it  may  be,  that  duty  has  not  been  discharged  faithfully  and  efficiently  as  it  should  have 
been  done.  The  fact  that  there  have  been  errors,  mistakes  and  defalcations  discovered 
shows  conclusivelj-  that  it  is  absoltitely  and  essentially  necessary  to  have  some  such 
board  as  is  here  proposed  to  see  that  stich  things  do  not  occur  in  future. 

I  do  not  mean  to  blame  anybody.  I  understand  that  cases  of  this  sort  may  happen 
at  almost  any  time.    The  present  Auditor  is  as  faithful  and  efficient  as  any  man  can  be. 
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but  his  attention  is  taken  up  with  other  matters,  and  there  should  be  a  board  here  to 
investigate  and  find  out  and  see  whether  the  people's  money  has  been  misappropriated. 
Not  only  that,  sir,  but  let  the  people  have  all  these  publications  showing  exactly  in 
what  channel  the  money  has  gone  and  what  disposition  has  been  made  of  it.  It  has  been 
suggested  here,  I  believe,  that  perhaps  members  of  the  Legislature  would  not  be  the 
most  suitable  persons  to  make  the  investigation.  I  desire  to  say  that  they  are  decidedly 
suited  for  this  work,  not  only  for  the  reason  assigned  by  the  gentleman  from  Rocking- 
ham, but  for  an  additional  reason  that  the  report  at  the  meeting  of  the  Legislature 
shall  be  returned  by  the  Governor  to  that  body  for  proper  action,  and  I  say  the  members 
of  that  body  serving  upon  this  committee  would  be  able  to  explain  and  throw  light  upon 
it  and  the  report  would  give  the  Legislature  such  information  as  they  might  desire  in 
order  that  they  might  in  future  see,  if  any  errors  had  been  made,  that  they  would  not 
be  made  again.  For  that  reason,  I  say,  members  of  the  Legislature  would  be  manifestly 
more  competent  and  more  likely  to  discharge  the  duty  in  a  proper  manner  than  a 
board  whom  you  might  take  from  elsewhere. 

In  addition  to  that  fact,  the  members  of  the  board  would  be  men,  I  say,  without 
fear  of  contradiction,  vv^hom  the  whole  body  of  the  people  of  this  land  would  have  confi- 
dence in,  and  they  would  know  that  whatever  the  board  stated  was  correct. 

As  to  the  question  of  efficiency,  my  friend  from  Fairfax  has  answered  on  that  point. 
1  state  again,  without  fear  of  challenge  or  contradiction,  that  there  are  no  men  better 
qualified  to  discharge  the  duty  than  members  we  can  pick  now  from  this  floor  who  are 
also  members  of  the  Legislature.  Then  there  is  the  gentleman  from  Danville  (Mr.  With- 
ers), who  has  not  now  the  honor  of  being  a  member  of  the  legislative  body,  but  who 
has  shown  by  his  very  report,  which  was  read  by  the  gentleman  from  Rockingham, 
that  he  was  a  man  who  gave  thought  and  consideration  to  matters  of  that  sort.  I  do  not 
agree,  sir,  if  there  is  any  such  insinuation  or  charge  that  the  members  of  the  Legislature 
are  not  the  right  men  to  ma,ke  the  investigation.  I  state  again,  without  fear  of  contra- 
diction, that  we  have  no  more  able,  efficient  and  faithful  members  in  this  body  than 
those  gentlemen  who  are  also  members  of  the  General  Assembly. 

But  I  do  say  that  it  is  necessary  to  have  this  board.  I  believe  the  men  who  will  be 
selected  will  be  not  only  the  very  best  men  we  could  get,  but  I  believe  they  will  give 
satisfaction  to  the  people  and  let  us  know  just  exactly  what  has  been  done. 

As  far  as  the  cost  is  concerned,  .it  is  insignificant,  and  I  do  not  believe  there  is  a 
gentleman  here  who  seriously  objects  to  it  on  account  of  the  cost.  Here  is  my  friend 
from  Winchester  (Mr.  Harrison).  1  know  he  is  generally  correct  and  gives  due  con- 
sideration to  these  matters,  and  I  am  surprised  that  he  should  be  so  terrified  with  the 
apprehension  that  we  are  creating  new  offices.  It  is  simply  a  provision  that  these 
gentlemen  shall  have  the  right  to  employ  an  expert,  if  they  may  think  proper,  and  that 
resolves  itself  into  a  fear  and  seems  to  terrorize  him  that  we  are  going  to  multiply  a 
large  number  of  offices.  I  say  the  gentlemen  who  will  be  selected  from  the  General 
Assembly  will  have  the  same  personal  character  as  the  gentleman  who  sits  before  me, 
who,  I  believe,  had  the  honor  to  serve  upon  some  such  committee  when  he  was  a  mem- 
ber of  the  Legislature. 

I  have  no  doubt  my  friend  was  perfectly  sincere  and  correct,  but  if  he  will  stop  to 
consider  for  a  minute  he  will  see  that  there  is  no  force  in  the  objection  that  we  are 
creating  new  offices.  We  are  doing  nothing  of  the  kind.  We  are  simply  taking  from  the 
hody  of  tlie  Legislature  a  committe  to  whom  certain  work  is  entrusted,  and  we  give  them 
the  right  to  employ  a  clerk. 

Mr.  Harrison:    Why  do  they  not  do  that  now? 

Mr.  Thornton:  I  will  tell  you  why  they  do  not  do  it  now.  It  is  because  they  have 
not  the  time  during  the  session  of  the  Legislature. 

As  to  the  provision  itself,  it  is  no  new  matter.  It  is  in  other  constitutions,  and  it 
makes  it  obligatory  upon  the  Legislature  to  constitute  this  committee. 

For  these  reasons,  gentlemen,  I  respectfully  submit  that  we  are  doing  a  good  deed 
when  we  provide  for  this  committee  to  see  that  in  the  future  no  such  unfortunate  con- 
xlition  of  affairs  shall  exist  as  has  existed  heretofore. 
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I  iliank  the  Committee  for  tlieir  attemion. 

:\Ir.  Tiirnbull:    I  ask  that  the  question  be  divided. 

The  Cliairman:  The  question  is  on  the  amendment  proposed  by  the  gentleman 
from  Prince  William  f:\Ir.  Thornton)  as  amended  by  the  amendment  of  the  gentleman 
from  Warren  (I\Ir.  OTlaherty),  which  the  gentleman  from  Prince  William  accepts.  At 
the  request  of  the  gentleman  from  Brimswick  (Mr.  Tiirnbull)  the  question  will  be  di- 
vided, and  the  vote  will  first  be  taken  on  the  proposition  originally  offered  by  the  gentle- 
man from  Prince  William. 

The  amendment  as  modified  was  agreed  to. 

Tlie  Chairman:    The  question  recurs  on  the  amendment  proposed  by  the  gentleman 
from  Warren  (Mr.  O'Flahertyj  to  the  amendment  which  has  been  adopted. 
The  amendment  was  rejected. 
The  Chairman:    Section  24  will  be  read. 

2-i.  The  General  Assembly  shall  confer  on  the  courts  power  to  grant  divorces,  change 
the  names  of  persons  and  direct  the  sale  of  estates  belonging  to  infants  and  other  per- 
sons under  legal  disabilities,  bur  shall  not.  by  special  legislation,  gram  relief  in  such 
cases,  or  in  any  other  case  of  which  the  courts  or  other  tribunals  may  have  jurisdiction. 
Xor  shall  the  General  Assembly  enact  any  local,  special,  or  private  law  in  the  following 
enumerated  cases: 

1.  For  the  punishment  of  crime. 

2.  Providing  a  change  of  venue  in  civil  or  criminal  cases. 

3.  Regulating  the  practice  in,  or  the  jurisdiction  of.  or  changing  the  rules  of  evi- 
dence in,  any  judicial  proceeding  or  inquiry  before  the  courts  or  other  tribunals,  or  pro- 
viding or  changing  the  methods  of  collecting  debts  or  enforcing  judgments,  or  prescrib- 
ing the  effect  of  judicial  sales  of  real  estate. 

4.  Changing  or  locating  county  seats. 

5.  For  the  assessment  and  collection  of  taxes. 

Mr.  Robertson:  I\Ir.  Chairman  and  gentlemen  of  the  Committee,  the  chairman  of 
the  Committee  on  the  Legislative  Department  has  requested  me,  as  a  member  of  that 
committee,  to  state  the  general  object  of  the  twenty-fourth  section  of  our  report. 

If  the  gentlemen  of  the  Committee  will  turn  to  the  fifth  article  of  the  old  Con- 
stitution, section  20,  they  will  find  that  all  we  have  with  reference  to  special  legislatio?i 
is  contained  in  that  article.    That  article  reads  as  follows: 

The  General  Assembly  shall  confer  on  the  courts  the  power  to  grant  divorces, 
change  the  names  of  persons,  and  direct  the  sale  of  estates  belonging  to  infants  and 
other  persons  under  legal  disability,  but  shall  not,  by  special  legislation,  grant  relief  in 
such  cases,  or  in  any  other  case  of  which  the  courts  or  other  tribunals  may  have  juris- 
diction. 

Gentlemen  will  see  from  a  reading  of  that  article  that  the  Legislature  of  Virginia 
is  restricted  with  reference  to  a  very  few  matters,  so  far  as  special  or  local  legislation 
is  concerned.  It  is  confined  practically  to  the  sale  of  infants"  lands,  which  used  to  have 
to  be  provided  for  by  an  act  of  the  Legislature,  to  divorces,  which  was  also  at  one  time 
a  matter  which  could  only  be  provided  for  by  an  act  of  the  Legislature,  and  to  other 
♦matters  where  jurisdiction  had  been  given  to  the  courts  . 

The  idea  of  the  Committee  was  that  there  are  a  large  number  of  subjects  in  the 
nature  of  special  and  local  legislation  that  our  Legislatures  have  been  called  upon  to 
deal  ^ith.  because  there  was  no  restriction  on  the  power  of  the  Legislature,  and  that 
that  should  be  taken  away  from  the  Legislature  in  the  interest  of  the  public  to  prevent 
the  Legislature  from  neglecting  their  general  duties,  which  are  the  passage  of  general 
laws  and  looking  after  the  interests  of  the  Commonwealth  generally,  and  also  for  the 
purpose  of  breaking  up  what  the  gentleman  from  Page  (Mr.  Parks")  in  his  characteristic 
manner  yesterday  designated  as  •"the  third  house,""  which  meets  here  whenever  the 
General  Assembly  meets. 

There  can  be  no  question,  gentlemen  of  the  Committee,  that  one  of  the  greatest 
evils  which  has  surrounded  our  Legislature  has  been  the  presence  of  the  lobby,  which 
appears  here  whenever  the  Legislature  is  in  session.   In  the  matter  of  granting  charters 
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to  private  corporations,  gentlemen  know  that  the  time  of  the  Legislature  is  so  taken 
up  that  they  can  hardly  consider  the  bills  of  a  general  nature  which  come  before  the 
Legislature  on  account  of  the  number  of  people  all  over  the  Commonwealth  coming  here 
and  trying  to  get  charters  to  incorporate  companies  that  embrace  almost  everything 
under  the  sun,  and  a  great  many  of  those  corporations  desire  to  do  things  that  are 
not  for  the  interest  of  the  people  of  this  Commonwealth. 

If  any  blame,  if  any  criticism  has  been  suggested  with  reference  to  the  members- 
of  the  Legislaturje,  it  has  come  from  this  cause.  I  wish  to  say  that  I  myself  have  never 
said  a  word  of  criticism  of  the  individual  members  of  the  Legislature.  I  do  not  think 
the  remarks  I  made  here  on  a  former  occasion  when  we  were  discussing  another  branch 
of  this  committee's  report,  can,  by  any  fair  interpretation,  be  considered  as  a  criticism 
upon  the  individual  members  of  the  legislative  body  elected  by  the  people.  If  anything 
that  I  did  say  has  been  construed  in  that  manner,  I  hope  the  gentlemen  of  this  Com- 
mittee will  attribute  it  to  the  excitement  and  heat  of  the  debate,  the  earnestness  with 
which  I  was  advocating  the  proposition  we  then  had  under  consideration,  and  not  fo- 
any  idea  on  my  mind  that  any  member  of  the  Legislature  had  been  corrupt  or  had 
been  governed  by  any  improper  motives  in  any  vote  that  he  had  ever  given,  because  I 
know  of  no  such  thing.  I  believe  the  people  of  this  Commonwealth  trust  their  Legisla- 
ture more  than  the  people  of  any  other  Commonwealth  in  the  United  States,  and  I 
believe  they  have  more  reason  to  do  so. 

But,  gentlemen,  there  are  evils  surrounding  the  Legislature  from  which  they  ought 
to  want  to  be  protected  themselves,  and  one  of  them,  the  greatest  evil,  in  my  opinion, 
and  the  greatest  reason  why  our  general  laws  have  gotten  into  such  a  state  of  hopeless 
confusion  as  they  are,  has  been  that  the  time  of  the  members  has  been  taken  up  with 
paltry,  trivial  matters,  that  no  Legislature  of  a  great  State  ought  ever  to  have  to  deal 
with. 

It  will  be  observed  that  we  have  a  long  list  of  subjects  here  which  we  desire  to  pro- 
hibit the  Legislature,  not  from  legislating  about,  you  Vv^ill  notice,  but  to  prohibit  them 
from  passing  special  and  local  laws  with  reference  to  those  enumerated  subjects.  If  gen- 
tlemen will  look  at  the  next  section  of  our  report  they  will  see  the  idea  in  the  mind  of 
the  committee.    Section  25  of  the  report  provides  that: 

In  all  the  cases  enumerated  in  the  last  section,  and  in  every  other  case  which,  in 
its  judgment,  may  be  provided  for  by  general  laws,  the  General  Assembly  shall  enact 
general  laws.  Any  such  general  law  shall  be  subject  to  amendment  or  repeal,  but  the 
amendment  or  partial  repeal  thereof  shall  not  operate  directly  or  indirectly  to  enact, 
and  shall  not  have  the  effect  of  the  enactment  of  a  special,  private,  or  local  law. 

So  the  Committee  will  see  that  the  idea  of  this  committee  is  that  the  Legislature 
when  it  meets  after  the  adoption  of  this  Constitution  shall  proceed  to  provide  general 
laws  with  reference  to  all  the  enumerate'd  subjects  that  we  have  prohibited  them  from 
passing  special  laws  upon.  There  are  a  large  number  of  subjects  about  whioh  now  there 
are  no  general  laws.  Of  course  the  great  body  of  our  law  has  become  the  subject  of 
general  legislation,  but  there  are  numerous  subjects  about  which  at  every  session  the 
Legislature  is  called  upon  to  deliberate  and  pass  laws.  We  desire  to  stop  that  and  to 
have  general  laws  with  reference  to  all  such  subjects. 

I  wish  to  state  that  this  nothing  new  in  the  way  of  a  constitutional  provision.  There 
are  twenty  States  in  the  Union  which  have  found  it  advisable  to  put  into  their  Constitu- 
tions exactly  similar  provisions  to  that  which  we  propose  to  put  into  ours,  and  doubtless 
for  the  reasons  that  I  have  been  attempting  to  suggest  here,  and  which  I  do  not  care  to- 
enlarge  on,  because  every  member  of  this  Committee  is  familiar  with  it,  and  more  so, 
perhaps,  than  I  am. 

Those  States,  of  course,  differ  somewhat  in  the  detail  of  the  provisions.  We  havet 
followed  the  provisions  of  a  number  of  States.  We  have  not  followed  blindly  any  par- 
ticular State. 

Mr.  R.  Walton  Moore:    May  I  interrupt  my  friend  for  one  moment  simply  to  say,  in 
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addition  lo  ^"hai  lie  has  so  ^ell  siaied  about  the  action  of  other  communities,  that  I  find 
that  v.-herever  there  has  been  a  provision  of  this  character  in  a  State  Constitution,  and 
that  State  Constitution  has  been  revised  or  amended,  the  Convention  revising  or  amend- 
ing it  has  alvrays  thought  it  proper  to  enlarge  the  class  of  cases  in  vi'hich  the  Legislature 
Is  to  be  restricted  and  which  is  to  be  covered  by  general  lavrs.  That  is  notably  true  in 
Louisiana  and  in  Alabauia,  which  have  recently  adopted  constitutions. 

jilv.  Robertson:  I  shall  not  attempt  to  go  into  all  the  different  sub-sections  here, 
becaus-e  it  would  take  me  entirelj'  too  long:  we  shall  probably  take  them  up  in  their 
order.  Of  course,  if  there  are  any  suggestions  that  members  of  the  Committee  may  have 
to  make  about  them,  the  committee  will  be  glad  to  hear  them.  I  will  state  in  a  general 
way,  however,  that  I  think  every  one  of  these  subjects  is  a  case  where  no  special  law 
ought  to  be  passed.  There  may  be  criticism  with  reference  to  some  of  them,  that  there 
is  no  danger  of  a  special  law  being  passed  upon  that  particular  subject.  For  instance, 
take  the  punishment  of  crime.  ^ATiile  I  do  noi  think  there  is  so  much  danger  of  that,  yet 
it  is  certainly  now  possible  for  the  Legislature  to  provide  a  law  that  will  be  applicable 
to  some  one  county  of  the  State  and  some  portion  of  a  county  and  not  to  others.  Our  idea 
is  that  that  ought  not  to  be  done.  You  will  find  that  provision  in  nearly  eveiw  one  of  the 
States  that  has  adopted  this  system  of  enumerating  the  subjects  which  shall  not  be  passed 
by  the  Legislature  by  special  law. 

That  is  true  about  a  number  of  the  provisions  in  this  list.  But  with  reference  to  the 
majority  of  them  I  think  the  Committee  will  find  that  whether  they  are  worded  right  or 
not  the  object  we  have  in  view  is  certainly  a  good  one,  because  it  is  a  matter  of  common 
notoriety  that  most  of  the  subjects  we  prohibit  special  legislation  on  are  matters  that 
come  up  in  our  Legislature  here  at  eyevy  session  and  worry  and  annoy  the  members  of 
the  Legislature,  interfere  with  their  work,  and  prevent  them  from  giving  the  due  and 
proper  consideration  they  ought  to  give  to  the  general  laws  of  this  Commonvrealth. 

I  think  with  that  statement  the  Committee  will  understand  the  general  purpose  of 
the  Committee  on  the  Legislative  Department  in  suggesting  this  section. 

'Mt.  Parks:  Mr.  Chairman,  I  wish  to  get  an  explanation.  I  do  not  Imovr  that  1  will 
have  any  objection  to  the  sub-division  vrhen  it  is  explained.  It  is  a  well-knovrn  fact  to 
members  that  in  a  good  many  counties  there  are  special  laws  for  assessing  a  certain 
class  of  property  and  collecting  the  ta.x  and  disbursing  it.  For  instance,  in  my  county 
we  have  a  special  law  for  the  assessment  of  dogs,  which  provides  that  dogs  shall  be  listed 
and  taxed  and  the  taxes  collected  and  the  money  disbursed  in  the  payment  of  losses  in- 
curred by  farmers  during  the  year  by  the  depredation  of  dogs  on  sheep,  and  any  surplus 
of  the  ftmd  shall  be  turned  into  the  school  ftmd. 

Xow,  on  reading  the  twenty-sixth  clatise,  I  would  take  it  that  it  was  the  purpose  of 
the  committee,  or  that  the  idea  which  the  committee  had  in  mind,  was  to  transfer  that 
authority  to  the  board  of  supervisors  of  the  coimty.  The  Question  arises  whether  or  not 
that  is  wise.  A  g-reat  many  counties  want  a  law  of  that  sort.  ISIy  people  are  very  well 
satisfied  with  it.  Other  counties  do  not  want  it.  and  wotild  object  to  it.  and  even  in  a 
county  where  the  masses  of  the  people  want  it.  if  yoti  leave  it  to  the  board  of  supervisors 
of  the  county,  so  far  as  concerns  my  experience  along  that  line  and  my  obseiwation  as 
to  supervisors  in  a  great  many  counties,  the  supervisors  feel  and  manifest  as  much  in- 
terest in  their  office  as  if  it  was  the  highest  office  in  the  gift  of  the  people.  They  are  just 
as  careful  not  to  offend;  and  gentlemen  know  that  a  dog  and  a  hog  are  very  bad  animals 
to  get  after  either  a  member  of  the  Legislature  or  of  the  board  of  supervisors. 

It  would  be  difficult  to  get  a  board  of  siiperyisors  to  pass  any  law  in  reference  to  the 
matter,  while  it  is  not  so  difficult  in  the  Legislature.  If  the  member  from  that  county  in 
the  Legislature  asks  for  special  legislation  upon  that  subject,  he  can  get  it  from  the 
Legislature.  But  it  is  difficult  in  many  instances  to  get  it  from  the  board  of  supervisors, 
though  the  people  might  want  it.  That  has  occurred  to  me,  and  I  suggest  that  it  would 
be  well  for  members  to  consider  that  fact. 

If  we  enact  this  provision,  then  the  Legislature  cannot  pass  any  local  law  in  refer- 
ence to  the  assessment  or  collection  of  taxes  upon  dogs  or  any  other  class  of  property  in 
a  county.    I  do  not  call  to  mind  now  any  other  class  of  property  than  dogs.    In  some 
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counties  in  the  State  they  are  taxed,  and  in  some  they  are  not,  and  if  you  leave  it  to  the 
board  of  supervisors,  even  in  those  counties  wliere  the  taxpayers,  who  own  the  property 
and  who  have  the  other  class  of  property,  sheep,  which  are  depredated  upon  continually 
by  dogs,  want  such  a  law,  it  would  be  difficult  to  get  the  board  of  supervisors  to  pass  it, 
because  they  would  at  once  begin  to  calculate  as  to  whether  or  not  that  it  would  be  a 
popular  move,  whether  or  not  they  could  be  re-elected  for  the  next  term. 

I  merely  throw  out  these  suggestions.  In  order  to  reach  the  matter  and  bring  it  up 
as  quickly  as  possible,  I  m.ove  to  strike  out  sub-division  5. 

Mr.  Smith:  Mr.  Chairman,  I  think  this  will  be  a  very  wise  amendment  to  the  organic 
law  of  the  State.  I  have  in  my  mind  a  condition  of  affairs  which  has  existed  for  more 
than  twenty  years  in  the  district  T  represent  1  think  the  mere  statement  of  it  will  illus- 
trate the  wisdom  and  propriety  of  the  adoption  of  this  amendment. 

Under  the  general  statutory  law  of  the  State  the  assessment  of  real  estate  for  State 
purposes  is  made  operative  in  all  the  cities  of  the  Commonwealth.  Some  twenty  years  or 
more  ago,  upon  special  application  being  made  to  the  General  Assembly,  the  city  of  Alex- 
andria was  exempted  from  the  operation  of  that  general  law.  Now,  as  a  result  of  the 
exception  of  that  city  from  the  general  statute,  we  have  this  condition  of  affairs.  The 
State  assessment  is  made  once  in  five  years,  and  that  regulates  the  collection  of  State 
taxes.   Annually  we  have  there  an  assessment  for  purposes  of  city  taxation. 

When  a  man's  property  is  assessed  for  the  purpose  of  State  taxation,  if  he  thinks 
there  has  been  an  unjust  or  an  unfair  value  put  upon  his  property,  he  has  a  remedy  by 
applying  to  the  courts  for  the  redress  of  what  appears  to  him  to  be  an  erroneous  assess- 
ment. Not  so  with  respect  to  the  assessment  for  city  taxes.  His  only  relief  is  to  apply 
to  the  City  Council,  the  power  that  lays  the  taxes,  that  enforces  the  collection,  and  that 
distributes  the  proceeds  of  the  taxes  that  are  collected  in  that  way. 

This  will  redress  what  has  been  to  my  mind  a  manifest  injustice  and  an  evil  oper- 
ating in  that  community,  as  I  say,  for  a  period  of  twenty  years;  yes,  I  believe  for  nearly 
thirty  years.  I  hope  it  will  be  the  pleasure  of  the  Committee  to  engraft  this  provision  in 
the  Constitution. 

Mr.  Kendall:  Mr.  Chairman,  I  think  the  suggestion  of  the  gentleman  from  Page 
(Mr.  Parks)  are  very  wise.  I  heard  also  what  the  gentleman  from  Alexandria  (Mr. 
Smith)  has  said.  It  seems  to  me  that  his  difficulty  could  be  corrected  by  an  amendment 
of  the  act  so  as  to  permit  the  courts  to  correct  an  erroneous  assessment  for  city  purposes. 

In  Accomac  and  Northampton  we  have  such  a  law  as  the  gentleman  from  Page  sug- 
gested, taxing  dogs,  and  a  large  revenue  has  been  derived  from  it.  I  may  say  for  the 
benefit  of  all  those  who  would  like  to  have  such  a  law  that  it  has  generally  been  found 
acceptable.  But  of  course  there  are  sections  and  classes  opposed  to  all  such  laws,  and  in 
counties  where  there  are  to  be  three  or  five  supervisors  elected  it  would  be  very  easy  to 
find  at' least  some  of  the  members  of  the  board  who  have  not  the  courage,  the  manliness, 
and  the  independence  to  accept  the  responsibility  of  providing  or  enforcing  such  a  law. 
Experience  has  demonstrated  that  some  members  of  the  Legislature  have  been  bold 
enough  to  provide  it  for  their  counties,  and  it  seems  to  me  we  had  better  pursue  what 
we  have  been  doing  than  to  leave  this  matter  to  the  local  boards,  controlled  by  local  in- 
fluences, for  I  do  not  believe  it  will  operate  as  well  as  the  present  system. 

Mr.  Keezell:  Mr.  Chairman,  it  had  not  occurred  to  me  that  the  effect  of  the  fifth  sub- 
section might  be  such  as  is  suggested  by  the  gentleman  from  Page  and  the  gentleman 
from  Northampton.  Having  glanced  over  this  report,  I  thought  probably  there  was 
another  section  further  on  that  was  more  applicable  to  it.  But  I  certainly  do  agree  with 
both  of  those  gentlemen  in  reference  to  this  matter.  I  know  that  so  far  as  my  county  is 
concerned  it  would  not  be  best  to  leave  this  question  entirely  to  the  board  of  supervisors. 
In  my  county  we  have  had  what  is  known  as  a  dog  law  for  more  than  twenty  years. 
There  was  at  one  time  some  interference  with  that  law  by  members  of  the  Legislature, 
and  it  was  only  because  some  of  us  who  were  here  took  the  matter  boldly  in  hand  and 
insisted  upon  having  some  protection  for  our  sheep-raisers  that  we  now  have  any  dog 
law  whatever. 

If  the  matter  were  left  to  the  board  of  supervisors  exclusively,  and  it  was  interjected 
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into  every  fight  that  came  up  in  connection  with  the  election  of  the  board  of  supervisors, 
you  would  have  no  certainty  whatever  about  it,  and  the  result  would  be  that  you  would 
practically  destroy  the  sheep  industry  in  my  section.  We  cannot  afford  to  take  any  such 
chance.  It  is  very  much  better  to  sacrifice  a  member  of  the  Legislature  now  and  then 
than  to  sacrifice  a  great  industry  like  this. 

That  is  the  way  I  feel  about  it.  I  do  hope  that  if  this  clause  is  subject  to  such  a 
construction  as  that  that  the  Committee  will  strike  out  the  provision  or  so  safeguard  it 
that  it  will  not  be  applicable  in  a  matter  of  that  sort. 

Mr.  Parks:  If  the  gentleman  will  allow  me,  an  amendment  has  been  handed  to  me 
which  I  think  will  cover  the  objection.    I  will  read  it: 

"For  the  assessment  and  collection  of  taxes  except  as  to  a.nimals  which  the  Legisla- 
ture may  deem  dangerous  to  the  farming  interest." 

With  that  amendment  I  have  no  objection  to  the  clause. 

Mr.  Barbour:  Mr.  Chairman,  I  hope  that  this  provision  as  reported  by  the  committee 
will  not  be  changed.  It  does  seem  to  me  that  the  farming  interests  of  a  farming  com- 
munity can  be  committed  more  safely  to  the  board  of  supervisors  of  that  county  than  it 
can  be  to  a  single  member  of  the  Legislature. 

Further  than  that,  it  seems  to  me  that  the  State  at  large  has  some  interest  in  these 
matters.  I  know  even  in  my  own  observation  that  a  number  of  times  the  State  has  been, 
deprived  of  the  services  of  valuable  men  in  the  Legislature  because  they  had  the  temerity 
to  introduce  resolutions  of  this  kind  in  the  Legislature  and  had  them  adopted.  When 
they  came  up  for  re-election  they  were  defeated  because  they  had  had  such  a  provision 
enacted. 

The  same  reasons  which  Avould  result  in  the  defeat  of  members  of  the  board  of  super- 
visors for  adopting  such  a  provision  would  apply  with  equal  force  to  members  of  the 
Legislature,  and  at  the  succeeding  session  men  would  come  here  who  would  repeal  such 
laws. 

It  does  seem  to  me  that  the  safest  place  and  the  best  place  and  the  proper  place  under 
our  system  and  our  idea  of  local  self-government  to  which  to  commit  this  matter  is  the 
board  of  supervisors,  and  I  think  the  provision  as  reported  by  the  committee  is  the  best 
that  can  be  had  under  the  circumstances. 

Mr.  Turnbull:  Mr.  Chairman,  I  merely  wish  to  say  a  word  in  relation  to  this  matter. 
If  the  Committee  will  think  about  it  a  moment  they  will  see  that  the  object  which  our 
committee  had  in  view  was  to  provide  that  there  should  be  a  general  law  on  the  subject 
of  the  assessment  and  collection  of  taxes.  Can  there  be  any  dispute  as  to  the  proposition 
that  there  ought  to  be?  Are  you  going  to  have  a  special  law  for  each  county  directing 
how  you  are  going  to  collect  taxes,  or  are  you  going  to  have  a  general  law  for  the  State? 
Are  you  going  to  allow  these  gentlemen  who  are  so  anxious  about  dogs  to  make  a  special 
law  suitable  to  their  counties  or  are  you  going  to  have  a  general  law  in  respect  to  the 
assessment  and  the  collection  of  taxes? 

The  thing  sems  to  me  to  be  rather  tending  to  the  ridiculous.  What  the  gentleman 
from  Rockingham  and  other  gentlemen  have  said  in  regard  to  dogs  shows  conclusively 
that  the  report  of  the  committee  is  correct,  because  they  say  they  are  not  willing  to  trust 
the  authorities  of  their  own  counties,  and  that  a  member  of  the  Legislature  ought  to  be 
sacrificed  every  once  in  a  while  in  order  to  get  something  that  the  people  of  the  county 
do  not  want.    That,  in  a  nut-shell,  is  the  position  they  occupy. 

There  is  now  a  general  law  on  the  subject  of  dogs  in  the  State  of  Virginia.  It  pro- 
vides how  you  can  assess  them  for  taxes,  if  you  think  it  proper.  It  provides  what  shall 
be  done  with  the  money  you  collect,  if  the  board  of  supervisors  thinks  proper  to  collect  it. 

The  object  of  the  committee  was  to  have  a  general  law  as  to  all  these  matters.  When, 
the  Legislature  is  required  to  enact  a  general  law  on  the  subject,  the  members  will  put 
their  heads  together  and  provide  some  general  provision  of  law  in  reference  to  dogs.  You 
will  not  have  one  gentleman  sacrificed  for  it,  but  the  body  will  establish  a  proper  general 
law  in  reference  to  this  matter. 
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Now,  in  regard  to  special  laws.  As  it  is  now  you  have  one  man  get  up  from  a 
county  and  make  a  request  for  such  a  law,  and  nobody  opposes  it,  because  they  say, 
"if  lie  wants  it  for  his  county,  it  is  all  right,"  but  if  the  General  Assembly  is  requested  to 
pass  a  general  law  the  members  will  get  their  heads  together  and  establish  a  proper 
law  in  regard  to  all  these  matters.  That  is  the  way  in  which  the  Committee,  in  con- 
sidering these  matters,  have  looked  at  them  and  they  have  undertaken  to  put  this  pro- 
vision in  the  Constitution  for  that  purpose. 

Let  me  call  your  attention  to  another  matter.  We  are  not  the  first  Constitutional 
Convention  that  ever  considered  these  matters.  If  you  will  take  the  constitutions  of  the 
different  States  and  look  at  them  you  will  find  that  such  a  provision  is  embraced  in 
many  of  them.  Let  me  read  you  a  list  of  States  that  have  considered  these  matters  just 
as  this  Committee  has  considered  them,  and  which  have  more  or  less  the  same  provision 
in  their  constitutions  that  we  propose  to  put  in  ours.  I  admit  that  the  Committee  culled 
over  all  these  constitutions.  We  took  every  one  of  them  and  looked  at  it  and  proceeded 
to  put  into  our  report  such  provisions  as  we  thought  were  proper  for  the  State  of  Vir- 
ginia. They  are  culled  from  the  constitutions  of  other  States,  taking  those  which  we 
believed  to  be  right  and  just  in  the  premises. 

New  York  has  such  a  provision,  and  so  have  Alabama,  Arkansas,  California,  Colo- 
rado, Georgia,  Idaho,  Illinois,  Indiana,  Iowa,  Kentucky,  Kansas,  Louisiana,  Maryland, 
Minnesota,  Mississippi,  Missouri,  Montana,  Nebraska,  Nevada,  New  Jersey,  North  Da- 
kota, Oregon,  Pennsylvania,  South  Dakota,  Texas,  Washington,  West  Virginia,  Wiscon- 
sin and  Wyoming.   All  of  those  States  have  provisions  more  or  less  like  this  one. 

It  is  not  that  we  want  to  prohibit  special  legislation  in  reference  to  a  particular 
county,  but  we  want  to  fix  it  so  that  when  a  man  comes  from  any  county  and  wants 
anything  special  done,  the  Legislature  will  first  see  if  they  cannot  get  a  general  law 
in  reference  to  the  subject  that  will  be  acceptable  to  the  people  of  all  the  counties. 
There  cannot  be  any  answer  to  that  proposition.  Then,  when  you  do  that,  you  will  have 
a  law  in  respect  to  these  matters  which  will  be  acceptable  to  everybody. 

In  the  report  it  is  provided  that  the  Legislature  shall  refer  to  a  special  committee 
appointed  by  the  House  and  the  Senate  all  these  matters  relating  to  special  legislation, 
and  if  it  is  positively  necessary  that  such  a  law  shall  be  passed  with  respect  to  a  certain 
county,  the  Legislature  can  pass  it  under  the  proposed  Constitution.  There  is  no  diffi- 
culty in  respect  to  that.  It  is  expressly  provided  that  when  any  subject  comes  up  in 
reference  to  special  legislation,  it  shall  be  referred  to  this  committee.  Wfe  forbid  it  in 
reference  to  the  assessment  and  collection  of  taxes.  That  is  the  most  important  matter 
on  which  the  State  can  pass  legislation.  Are  you  going  to  have  a  special  law  for  each 
county  in  respect  to  these  matters,  or  are  you  going  to  have  a  general  law?  There  is 
a  general  law  now  in  reference  to  the  protection  of  sheep.  There  is  a  general  pro- 
vision in  it  under  which  counties  can  act. 

Mr.  Stuart:  Mr.  Chairman,  I  agree  with  the  gentleman  from  Culpeper  (Mr.  Bar- 
bour) in  this  matter.  I  think  the  board  of  supervisors  is  the  safest  body  to  determine 
the  question  of  a  dog  tax  under  all  the  circumstances.  Those  things  are  dependent 
upon  public  sentiment,  and  I  think  the  public  sentiment  is  easily  reflected  and  can  be 
more  safely  executed  in  the  hands  of  a  local  body.  It  is  a  question  of  local  self-govern- 
ment, which  ought  to  be  determined  by  each  county  for  itself. 

In  my  own  county  we  now  have  a  dog  law,  passed  by  our  board  of  supervisors.  It 
is  not  altogether  popular,  I  admit,  but  it  certainly  could  not  be  executed  unless  there 
was  a  hearty  public  sentiment  behind  it.  Such  laws  may  be  secured  with  greater  facility 
where  there  are  five  or  six  local  men  behind  the  movement  than  where  one  single 
representative  has  to  come  to  a  legislative  body  and  has  to  sacrifice  himself  in  order 
that  it  may  be  passed.  By  all  means,  I  think  it  ought  to  be  left  to  the  county  and  the 
county  government.    It  is  a  matter  particularly  local  in  its  character. 

Mr.  Waddill:  Mr.  Chairman,  I  wish  to  call  attention  to  the  fifth  sub-division  in 
connection  with  the  sixteenth  sub-division.    The  latter  reads  as  follows: 

Authorizing  the  opening,  working,  altering,  maintaining  or  vacating  of  roads,  high- 
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ways,  streets,  alleys,  town  plats,  cemeteries,  graveyards,  or  public  grounds  not  owned 
by  the  State. 

There  are  a  large  number  of  counties  which  maintain  their  public  roads  by  special 
legislation.  I  wish  to  know,  if  those  words  are  kept  in  the  sixteenth  sub-division,  what 
becomes  of  the  special  acts  of  the  Legislature  authorizing  the  working  of  roads  in  those 
counties? 

Mr.  R.  Walton  Moore:  They  will  not  be  interfered  with  in  any  way.  The  Consti- 
tution does  not  undertake  to  repeal  any  special  legislation  that  has  been  had  hereto- 
fore. It  will  only  operate  in  the  future  to  prevent  special  legislation  within  certain 
limits. 

Mr.  Waddill:  Under  the  special  act  of  the  Legislature  by  which  we  operate  our 
roads,  the  roads  are  maintained  by  the  assessment  and  collection  of  taxes,  and  if  the 
sixteenth  sub-division  will  not  interfere  with  existing  conditions,  I  do  not  care  about  it. 

Mr.  R.  Walton  Moore:  I  am  sure  the  gentleman,  upon  examination,  will  agree  with 
me  that  the  existing  conditions  are  not  interfered  with.  But  out  of  abundant  caution  we 
propose  to  say  in  the  last  sentence  of  the  section  now  under  consideration  that  the 
General  Assembly  may  repeal  any  local,  special,  or  private  law.  The  General  Assembly 
of  Virginia,  if  this  report  shall  be  adopted,  would  certainly  have  then  double  power; 
first,  to  pass  a  general  law,  taidng  the  road  subject  for  illustration,  which  would  author- 
ize the  local  authorities  to  legislate  in  respect  to  roads;  and  second,  if  the  local  authori- 
ties were  executing  an  unpopular  lav/  and  declined  to  abandon  it,  the  General  Assembly 
would  have  the  right  to  repeal  that  law. 

Mr.  James  W.  Gordon:  Mr.  Chairman,  it  seems  to  me  that  the  gist  of  the  argu- 
ment against  sub-section  5  is  that  the  Legislature  should  be  given  the  power  to  pass 
local  and  special  laws  applicable  to  different  counties  or  communities,  which  those 
counties  or  communities  themselves  would  not  pass  if  they  had  the  power,  because  under 
the  general  laws  w^hich  w^ould  be  passed  and  which  are  contemplated  by  this  section  of 
the  report  of  the  committee  it  would  be  possible  for  all  of  the  varous  counties  and 
communities  in  the  State  to  pass  laws  and  to  use  the  general  law  or  not  as  they  chose. 

Therefore,  it  seems  to  me  that  it  resolves  itself  into  an  effort  to  get  the  Legislature 
to  do  something  which  the  local  authorities  do  not  want  done.  It  seems  to  me  that  that 
would  not  be  proper,  and  that  therefore  the  report  of  the  committee  ought  not  to  prevail. 

The  Chairman:    The  amendment  will  be  stated. 

The  Secretary:    At  the  end  of  the  line,  sub-division  5,  it  is  proposed  to  insert: 

Except  as  to  animals  which  the  General  Assembly  may  deem  dangerous  to  the 
farming  interest. 

So  that  the  sub-section,  if  amended,  would  read: 

For  the  assessmxCnt  and  collection  of  taxes,  except  as  to  animals  which  the  Gen- 
eral Assembly  may  deem  dangerous  to  the  farming  interest. 

The  Chairman:    The  question  is  on  agreeing  to  the  amendment. 

Mr.  Parks:    I  call  for  a  division. 

There  were,  on  a  division,  ayes  12,  noes  20. 


TUESDAY,  October  1,  1901. 

The  Convention  met  at  10:30  o'clock  A.  M. 
Prayer  by  Rev.  J.  J.  Gravatt,  of  Richmond. 

On  motion  of  Mr.  R.  Walton  Moore,  the  Convention  resolved  itself  into  Committee  of 
the  Whole  upon  the  report  of  the  Committee  on  the  Legislative  Department.  Mr.  Boaz 
in  the  chair. 

The  Chairman:    The  pending  question  is  on  the  amendment  offered  by  the  gentleman 
from  Page  (Mr.  Parks)  to  sub-section  5  of  section  24,  as  follows: 
42 — Const.  Debs. 
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Except  as  to  animals  which  the  General  Assembly  may  deem  dangerous  to  the 
farming  interests. 

The  section  would  then  read: 

5.  For  the  assessment  and  collection  of  taxes,  except  as  to  animals  which  the  Gen- 
eral Assembly  may  deem  dangerous  to  the  farming  interests. 

The  amendment  was  adopted  by  a  vote  of  32  to  28. 

On  motion  of  Mr.  Brooke,  sub-section  12  was  stricken  out. 

Mr.  Brown  moved  to  amend  sub-section  16  by  striking  out  the  word  "working"  and 
the  words  "roads  and  highways,"  so  that  it  would  read  when  amended: 

Authorizing  the  opening,  altering,  maintaining  or  vacating  of  streets,  alleys,  town 
plats,  cemeteries,  graveyards  or  public  grounds  not  owned  by  the  State. 

In  support  of  his  motion,  Mr.  Brown  said: 

I  should  like  to  state  that  I  appreciate  most  heartily  the  effort  on  the  part  of  the 
committee  to  prevent  all  cases  of  special  and  private  legislation.  It  is  a  gi'eat  reform 
that  the  committee  is  endeavoring  to  accomplish.  But  I  do  think  there  is  a  possibility  of 
making  a  great  mistake  in  taking  out  of  the  hands  of  the  Legislature  the  power  to  enact 
special  road  laws.  Under  the  provisions  of  this  report  the  passage  of  every  bill  is  care- 
fully guarded.  Every  measure  has  to  be  acted  upon  by  a  committee  in  each  house,  and 
has  to  be  printed  for  the  use  of  members.  It  has  to  be  read  on  three  separate  days. 
Heretofore  that  has  not  been  the  case  in  the  passage  of  the  great  mass  of  special  legisla- 
tion. Legislation  has  been  asked  for  by  members  representing  counties  and  has  been 
passed  in  most  instances  by  the  Legislature  upon  the  say-so  of  the  member  without  any 
investigation  whatever. 

Now,  under  the  present  provision  of  the  report  of  the  Committee  on  the  Legislative 
Department,  I  take  it  it  would  not  even  be  possible  for  the  Legislature  to  pass  a  road  law 
for  certain  sections  of  the  State  where  the  same  conditions  exist.  Every  one  knows,  I 
think,  that  in  Virginia  conditions  of  road  work  differ  very  widely  from  the  tidewater  to 
the  mountains.  As  I  propose  that  this  sub-section  shall  be  amended,  the  Legislature 
could  adopt  a  general  law  or  it  could  adopt  a  local  or  a  special  act,  or  if  section  26  of 
this  report  is  adopted,  it  could  delegate  that  power  to  the  supervisors  of  the  county.  I 
take  it  that  with  private  legislation  carefully  guarded  there  v/ould  be  some  advantage  in 
having  here  a  member  who,  though  some  gentlemen  may  say  he  is  far  removed  from 
the  people,  is  still  a  representative  of  the  people,  an-d  I  think  he  would  represent  the  con- 
sensus of  the  best  opinion  in  the  county. 

Now,  I  am  not  in  favor  of  this  legislation  being  left  entirely  to  boards  of  supervisors, 
nor  do  I  think  it  is  possible  for  a  general  road  law  to  cover  all  the  conditions  that  exist 
in  every  portion  of  the  Commonwealth.  I  do  not  think  it  would  be  well  to  leave  it 
entirely  to  the  board  of  supervisors,  not  that  the  board  of  supervisors  do  not  and  should 
not  reflect  the  sentiments  of  the  people  of  the  county.  But  in  road  legislation  especially 
they  would  be  made  under  this  provision  a  legislative  body,  and  they  also  have  to  pro- 
vide for  the  assessment  and  collection  of  taxes  for  road  purposes. 

As  a  legislative  body  the  board  of  supervisors,  acting  in  the  counties  separately, 
would  not  have  the  opportunity  that  a  member  of  the  Legislature  has  of  conferring  with 
the  representatives  from  other  counties,  who  have  tried  similar  road  laws.  They  would 
have  to  take  the  initiative  themselves,  and  there  would  be  a  great  deal  of  experimental 
legislation  done  by  the  boards  of  supervisors. 

In  addition  to  that,  the  members  of  these  boards  are  people  subject  and  amenable  to 
the  general  public  sentiment  in  the  counties.  That  is  a  good  thing,  of  course,  but  it  can 
be  carried  too  far.  Take,  for  instance,  a  large  county;  a  salutary  road  law  may  be  passed 
by  a  board  of  supervisors,  operations  may  be  started  under  that  road  law,  and  before 
any  effective  general  work  can  be  done  to  influence  the  sentiments  of  the  people  of  the 
county,  there  may  be  a  reversal  of  public  sentiment,  though  the  work  itself  as  started 
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upon  and  carried  out  may  be  tlie  veiT  thing  thai  is  needed  and  the  best  for  tbat  county. 

I  will  simply  cite  the  instance  of  my  own  county.  A  good  many  years  ago  Bedford 
adopted  the  system  of  working  the  convict  labor  for  road  purposes  in  the  county.  Our 
roads  were  then  in  a  very  tad  condition.  We  got  a  force  of  convicts  and  we  started  out. 
and  in  several  of  the  districts  splendid  roads  were  made.  Other  districts  became  dis- 
satisfied because  the  road  force  had  not  gotten  to  their  districts,  and  they  elected  new 
now  returned  to  that  old  system,  and  have  gotten  the  convicts  again. 

I  hope  the  Convention  will  maturely  consider  this  question,  and  will  leave  with  the 
supervisors,  who  voted  the  whole  thing  out  of  existence.  As  a  matter  of  fact,  they  have 
Legislature  the  power  to  deal  with  the  matter  of  working  the  roads  either  by  general  act 
cr  by  special  legislation. 

'Mt.  Portlock:  Mr.  Chairman,  I  fully  concur  in  all  that  has  been  said  by  the  gentle- 
man from  Bedford  (Mr.  Brown).  No  one  could  have  been  a  delegate  in  this  Convention 
from  its  inception  until  the  present  time  without  appreciating  the  fact  that  we  are  here 
for  the  purpose  mainly  and  largely  of  retrenchment  in  public  matters.  But  I  think,  sir, 
that  in  this  instaxice  the  saving  of  a,  little  time  in  the  matter  of  passing  upon  a  law 
aSecting  the  roads  of  the  various  and  several  counties  of  the  State  would  be  going  too 
far  in  that  direction. 

I  myself  can  speak  from  experience  in  my  own  county,  the  county  of  Norfolk.  Prior 
to  1S90,  and  as  far  back  probably  as  any  ancestors  could  go  in  their  recollection,  we 
were  in  that  county  in  mud  up  to  the  hubs  of  the  wheels  from  the  time  we  left  the  cor- 
poration limits  until  we  reached  the  utmost  limits  of  the  county.  It  became  absolutely 
apparent  that  something  must  be  done  apart  from  the  general  provision  for  the  construc- 
:ion  and  maintenance  of  the  public  roads  as  contained  in  the  Code.  A  great  many  of  the 
leading  citizens  of  Norfolk  county  got  together  with  a  view  of  making  suggestions  with 
:  eference  to  a  special  road  law  for  that  county.  After  numerous  conferences  on  the  part 
of  these  gentlemen  from  various  sections  of  the  county  and  representing  every  interest  in 
the  county,  they  finally  concluded  to  ask  the  Legislature  to  give  them  a  special  road 
law,  having  previously  decided  upon  all  the  provisions  which  they  deemed  it  would  be 
necessaiT  and  expedient  to  embody  in  the  law.  That  road  law  was  passed  by  the  General 
Assembly. 

The  matter  was  taken  from  the  hands  of  the  Board  of  Supervisors,  who  had  proved 
wholly  inefficient  in  the  discharge  of  their  duties  with  reference  to  the  public  roads  of  the 
-ounty,  and  the  business  contemplated  under  this  act  was  put  in  the  hands  of  a  few  men 
^ho  were  held  responsible  as  individuals  and  not  as  a  great  aggregate  of  small  cross-roa-d 
politicians  and  road  officials. 

The  consequence  is  that  to-day  we  have,  I  do  not  hesitate  to  say,  in  Norfolk  county 
:he  best  roads  that  can  be  found  in  the  State  of  Virginia,  and  it  is  all  due,  sir,  to  the 
special  act  passed  by  the  General  Assembly  of  Virginia,  which  could  not  possibly  have 
been  secured  at  the  hands  of  the  boards  of  supeiwisors,  from  whom  this  work  was  taken, 

I  think  it  would  be  a  fatal  error  on  the  part  of  this  Convention  if  we  should  deprive 
:ke  Legislature  of  the  power  to  pass  special  enactments  with  reference  to  the  several 
'  ounties  of  the  State,  because,  as  the  gentleman  from  Bedford  has  said,  the  conditions  in 
ihe  various  counties  differ  almost  as  fully  as  the  different  sections  of  the  State  differ 
from  each  other  in  the  general  make-up  of  the  State,  and  what  is  good  for  one  county  in 
ihe  State  could  not  possibly  be  available  in  another  county.  Different  conditions  obtain 
entirely  in  the  different  counties.  Almost  every  county  differs  from  eveiw  other  in  the 
matter  of  keeping  up  its  roads  and  in  the  possibility  of  doing  so. 

Therefore,  to  leave  this  matter  entirely  to  the  persons  who  constitute  the  boards  of 
supervisors  in  each  separate  county  of  the  State,  giving  them  a  special  legislative  power, 
would,  in  my  opinion,  be  a  fatal  error  in  the  matter  of  road  improvement,  in  which  we 
are  all  and  the  State  at  large  so  deeply  interested.  I  conceive  that  nothing  contributes 
more  to  the  welfare  of  any  community,  nothing  contributes  more  to  the  welfare  of  the 
State  at  large,  than  good  roads. 

If  there  is  any  one  subject  upon  T^'hich  I  feel  that  I  am  a  crank  it  is  the  subject  of 
good  roads,  and  I  do  hope  that  the  power  may  be  given  to  the  Legislature  of  Virginia  to 
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pass  such  measures  as  we  would  be  utterly  unable  to  secure  from  the  local  boards  of 
supervisors  in  the  several  counties  of  the  State. 

I  hope  it  will  be  the  pleasure  of  this  Committee  to  strike  out  the  words  "county 
roads"  in  this  sub-section. 

Mr.  Turnbull:  Mr.  Chairman,  the  committee  considered  this  matter  of  the  working 
of  roads  very  carefully;  and  it  seems  to  me  if  we  consider  the  position  taken  by  my 
friends  who  have  just  addressed  the  House,  they  give  the  very  best  evidence  in  the  world 
as  to  why  the  action  taken  by  the  committee  in  reference  to  this  matter  should  be  sus- 
tained. 

If  you  will  examine  the  acts  of  the  General  Assembly  in  recent  years  you  will  find 
that  the  great  bulk  of  the  acts,  what  really  go  to  swell  the  acts  of  Assembly,  to  make  the 
volume  as  large  as  it  is,  are  the  special  laws  passed  for  different  counties  in  the  State. 

At  the  time  my  friend  from  Norfolk  speaks  of,  in  regard  to  the  action  of  the  board 
of  supervisors  or  the  people  of  his  county  as  to  roads,  there  was  no  necessity  to  enact 
any  law  in  reference  to  the  roads  of  different  counties.  Under  the  general  law  they  could 
then  do  it.   What  the  committee  proposes  to  do  is  to  give  them  power  to  do  it. 

Now,  what  is  the  effect  at  present?  A  member  of  the  Legislature  comes  down  here. 
The  people  of  his  county  say  that  they  want  a  road  law  changed.  He  goes  to  work  and 
fixes  up  a  road  law  as  best  he  can,  and  it  is  enacted  into  law,  and  it  has  to  stand  as  the 
law  until  the  next  meeting  of  the  General  Assembly  before  they  can  undertake  to  change 
it  or  do  anything  in  the  world  with  it  at  all. 

The  next  member  of  the  General  Assembly  comes  down  here,  and  if  he  differs  in 
sentiment  with  the  one  who  had  prepared  the  law  before,  you  have  another  road  law  for 
that  county,  and  you  have  to  wait  two  years  before  you  can  change  it. 

It  was  the  idea  of  the  committee  to  give  the  county  authority  the  power  to  try  these 
various  experiments;  that  they  could  change  them  if  they  found  they  did  not  suit,  and 
thus  arrive  at  what  was  the  best  road  law  for  the  counties  in  which  they  respectively 
lived.  In  that  way  you  could  get  a  road  law  that  would  suit  the  very  section  because  the 
men  who  had  charge  of  county  affairs  would  have  the  preparation  of  the  law  under  which 
they  were  to  act. 

Can  you  give  any  better  reason  than  that  why  this  report  of  the  committee  should  be 
adopted"?  Are  gentlemen  unwilling  to  leave  it  to  their  county  authorities  to  say  what  is 
to  be  done  with  reference  to  roads?  They  levy  the  tax  under  the  law  which  is  imposed  in 
every  county.  If  they  find  that  the  law  they  make  is  wrong,  they  can  correct  it.  The 
very  object  of  this  provision  is  to  give  to  the  county  authority  the  right  to  make  the  law 
after  examining  the  other  laws. 

The  gentleman  from  Bedford  said  that  when  the  member  of  the  Legislature  came 
down  here  he  would  have  the  opportunity  to  see  other  road  laws  which  have  been  en- 
acted. Every  member  of  the  board  of  supervisors  and  every  justice  of  the  peace  in  the 
county  has  every  road  law  enacted  by  the  Legislature  and  can  examine  it  for  himself. 

Mr.  Brown:  I  did  not  mean  to  state  that.  I  said  he  would  confer  with  other  mem- 
bers who  had  had  experience  under  road  laws. 

Mr.  Turnbull:  The  county  authority  can  get  experience  from  the  laws  passed  for 
different  counties.  I  do  think  that  this  is  one  of  the  evils  which  should  be  corrected,  and 
that  under  the  scheme  proposed  by  the  committee  the  county  authority  should  have  the 
right  to  work  their  roads  as  they  think  proper. 

My  friend  from  Bedford  made  allusion  to  the  fact  that  they  worked  the  convicts  in 
his  county  at  one  time  and  then  changed  the  system,  and  now  they  have  been  working 
the  convicts  again.  I  say  that  was  because  under  the  general  law  on  the  subject  of  work- 
ing convicts  on  public  roads  the  board  of  supervisors  had  the  right  to  get  them  at  any 
time  when  they  thought  it  proper  to  do  so,  and  they  have  a  right  to  send  them  back  and 
get  them  again  when  they  want  them,  at  any  time  they  think  proper.  So  I  think  the 
argument  of  the  gentleman,  so  far  as  State  convicts  are  concerned,  cannot  possibly  have 
any  application  to  this  matter. 

It  does  seem  to  me  that  if  there  is  one  subject  that  the  county  authority  can  act  on 
intelligently  it  is  how  to  work  the  roads  in  their  own  county.    Certainly  they  have  a 
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better  opportunity  to  do  it  than  the  member  of  the  Legislature  who  comes  down  here  and 
thinks  for  himself.  I  undertake  to  say  that  in  almost  every  county  in  which  a  road  law 
has  been  established  it  has  been  established  by  the  county  authority,  and  that  they  re- 
quested the  Legislature  to  pass  it.  If  they  did  not,  they  have  no  business  to  have  it, 
because  if  a  member  of  the  Legislature  comes  down  here  and  proposes  a  law  which  is 
not  suitable  to  all  of  the  people  it  ought  not  to  be  passed. 

That  is  my  judgment,  and  I  hope  it  will  be  the  pleasure  of  the  Committee  to  adopt 
this  sub-section  as  reported. 

:Mr.  AVaddill:  ]\Ir.  Chairman,  I  am  in  sympathy  with  the  recommendation  of  this 
report  of  the  committee  as  to  limiting  the  power  of  the  General  Assembly  upon  special 
legislation.  In  the  matter  of  working  roads  there  is  no  more  difficult  question  to  handle 
and  there  is  no  more  important  question  upon  us  in  the  future  than  the  improvement  of 
the  roads  and  highways  of  the  State. 

The  difficulties  in  the  way  are  these:  In  the  question  of  local  legislation  with  refer- 
ence to  the  passage  of  a  special  road  law  you  will  find  that  the  people  of  a  county  are  so 
divided  in  opinion  as  to  what  should  and  what  shotild  not  be  done  that  yoti  cannot  get 
them  to  agree  upon  any  proposition,  and  it  is  a  most  difficult  thing  to  pass  a  general  road 
law  that  will  be  applicable  to  every  section  of  the  State,  because  the  different  sections 
are  just  as  different  and  as  varied  as  the  soil  itself,  and  what  suits  one  section  will  not 
suit  another. 

So  when  yoti  come  to  general  legislation  there  is  no  one  subject  that  is  so  difficult  to 
handle  perhaps  as  that  of  the  improvement  of  the  public  roads  and  highways  of  the  State. 

If  we  strike  out  these  words  the  advantage  will  be  that  we  will  have  a  general  road 
law  to  rely  upon,  and  if  that  does  not  suit,  then  you  have  the  power  in  the  hands  of  the 
board  of  supervisors  to  pass  a  special  act,  if  they  can  agree  upon  one,  and  if  they  cannot 
agree  upon  one  and  there  is  serious  difficulty,  then  you  have  the  members  of  the  Legisla- 
ture to  fall  back  upon.  If  the  people  of  a  county  divide  in  factions  upon  it  you  can  come 
and  lay  the  different  plans  before  the  Legislature  and  they  will  not  be  controlled  by  local 
influences.   They  will  take  the  plans  up  and  adopt  the  one  which  they  think  is  preferable. 

It  seems  to  me  that  is  a  safeguard  that  we  should  have.  This  is  a  very  difficult 
problem  that  we  have  before  us,  and  it  appears  to  me  that  v^e  should  not  limit  ourselves 
in  the  way  proposed,  because  if  we  do  the  probabilities  are  that  the  whole  work  will  fall 
to  the  ground. 

I  have  had  some  experience  in  trying  to  get  the  county  to  agree  upon  special  legisla- 
tion on  the  question  of  roads,  and  it  is  one  of  the  most  difficult  matters  that  you  can 
imagine.  One  of  the  fiercest  contests  I  ever  saw  waged  in  a  county  was  in  agreeing  upon 
the  proper  mode  of  working  the  roads  of  that  county.  At  last  they  were  gotten  together, 
and  after  the  act  was  put  into  operation  and  the  people  began  to  see  the  improvements 
that  came  by  reason  of  the  act,  the3^  were  satisfied,  and  all  found  out  that  their  fears  had 
been  groundless.  But  it  was  a  hard  matter  to  convince  them  of  anything  of  the  kind 
beforehand. 

Therefore,  whilst  I  am  in  sympathy  with  this  report,  I  hope  that  we  will  not  limit 
ourselves  in  this  respect,  and  that  the  words  "working  of  public  roads"  will  be  taken  out 
of  the  section. 

Mr.  R.  Walton  Moore:  :\Ir.  Chairman,  I  intend  to  take  but  a  very  few  minutes  of  the 
time  of  the  Committee.  We  found  in  investigating  this  subject  (I  do  not  know  whether 
the  fact  will  count  for  very  much  or  not)  that  the  most  progressive  States  in  the  Union 
now  do  as  we  propose.  The  State  of  New  York  has  recently  revised  its  Constitution,  and 
one  of  the  provisions  in  that  Constitution  is  almost  identical  with  the  provision  that  we 
are  discussing.  I  find  the  same  things  in  the  State  of  California,  where  I  believe  there 
has  been  a  recent  revision.  I  may  mention  the  State  of  Colorado  and  other  Western 
States.  I  may  instance  also  the  State  of  New  Jersey,  where  they  have  as  good  a  road 
system  as  exists  in  the  Union,  I  am  informed,  and  where  the  constitutional  provision  is 
that  the  Legislature  shall  not  pass  private  local  or  special  laws  in  certain  enumerated 
cases,  the  first  of  which  is  expressed  in  this  language: 

Laying  out,  opening,  altering  and  working  roads  or  highways. 
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So  our  proposition  is  no  longer  in  the  experimental  stage.  The  plan  it  contemplates 
has  been  tried  elsewhere  and  ascertained  to  be  highly  satisfactory. 

I  may  say  further,  Mr.  Chairman,  that  of  course  it  is  not  anticipated  that  the  Gen- 
eral Assembly  will  leave  this  matter  to  the  unguided  discretion  of  the  boards  of  super- 
visors of  the  counties.  I  have  no  doubt  that  the  General  Assembly  will  make  general 
provisions  applicable  to  different  sections  of  the  State,  because  the  General  Assembly  will 
have  the  right  to  classify.  I  have  no  doubt  that  the  General  Assembly  will  prescribe 
general  principles  and  rules  within  the  limits  of  which  the  boards  shall  be  empowered 
to  act. 

I  examined  yesterday  the  Code  of  the  State  of  California  with  special  reference  to 
this  matter,  and  it  contains  a  general  road  statute  which  is  quite  lengthy.  It  is  the  kind 
of  statute  that  may  be  expected  here  if  our  recommendations  are  accepted. 

Mr.  Keezell:  Mr.  Chairman,  I  desire  to  say  that  I  am  most  heartily  in  favor  of  the 
amendment  proposed  by  the  delegate  from  Bedford  (Mr.  Brown).  In  my  experience  as  a 
member  of  the  General  Assembly  I  have  seen  efforts  made  upon  three  different  occasions 
to  pass  a  general  road  law  that  should  be  applicable  to  all  sections  of  Virginia.  I  saw 
some  of  the  most  conscientious  work  by  some  of  the  most  able  persons  who  have  ever 
been  members  of  the  General  Assembly  of  Virginia  directed  to  that  end,  and  after  the 
bill  proposed  had  passed  the  body  in  which  it  originated,  and  then  had  gone  to  the  other 
end  of  the  Capitol  and  passed  the  gauntlet  of  amendment  there,  the  author  did  not  know 
the  bill. 

It  is  absolutely  and  utterly  impossible  to  agree  upon  any  general  road  law  that  will 
apply  satisfactorily  in  Tidewater  Virginia,  Southside  Virginia,  Piedmont  Virginia,  South- 
west Virginia,  and  the  Valley  of  Virginia;  and  the  very  fact  that  in  a  great  number 
of  counties  there  are  special  road  laws  is  an  evidence  of  the  inability  of  the  Legislature 
to  provide  any  general  road  law  that  will  suit  the  conditions  in  the  various  sections  of  the 
State. 

I  think  the  safest  thing  to  do,  Mr.  Chairman,  is  to  leave  this  matter  with  the  local 
representatives;  I  do  not  mean  with  the  board  of  supervisors  exclusively.  I  should  like 
to  see  some  plan  such  as  that  suggested  by  the  delegate  from  Henrico  (Mr.  Waddill),  a 
plan  of  co-operation  between  the  boards  of  supervisors  and  the  members  of  the  General 
Assembly.  I  think  the  members  of  the  General  Assembly  from  the  county  are  as  much 
its  representatives  as  are  the  members  of  the  board  of  supervisors.  Take  my  county,  for 
instance.  "We  elect  five  members  of  the  board  of  supervisors  and  we  elect  three  members 
of  the  General  Assembly.  I  think  the  three  members  of  the  General  Assembly  are  as 
much  the  representatives  of  the  people  of  that  county,  and  perhaps  know  as  well  the  needs 
of  those  people  with  reference  to  road  legislation,  as  the  five  members  of  the  board  of 
supervisors. 

There  is  another  advantage.  The  members  of  the  General  Assembly  are  taken  from 
all  of  the  county,  while  the  members  of  the  board  of  supervisors  are  elected  from  magis- 
terial sub-divisions,  and  in  that  sense  the  members  of  the  Legislature  are  more  the  rep- 
resentatives of  the  whole  county  than  are  members  of  the  board  of  supervisors. 

I  should  dislike  very  much  to  see  power  taken  aw^ay  from  the  General  Assembly  with 
reference  to  road  legislation.  I  know  if  you  take  my  immediate  section  (and  I  hope  you 
will  pardon  me  for  speaking  about  that  county  particularly)  we  have  had  a  road  law 
since  1887,  which,  with  one  or  two  amendments  found  necessary  and  put  upon  the  law 
since  that  time,  is  working  most  satisfactorily  to  our  people.  I  have  examined  a  great 
many  of  the  special  laws  in  other  sections  of  the  State,  and  I  have  never  found  any  that 
I  think  would  suit  our  section  as  well  as  the  law  we  now  have.  Under  it  our  roads  have 
been  very  much  improved,  and  to-day  there  is  a  spirit  of  road  improvement  in  my  county 
as  great,  possibly,  as  that  in  any  other  county  of  the  State. 

Our  board  of  supervisors,  acting  under  the  authority  given  by  our  special  law,  have 
purchased  road  machinery.  We  have  the  best  road  machinery  for  putting  up  dirt  roads, 
and  now  they  have  purchased  rock-crushing  machinery  for  crushing  up  the  limestone 
with  which  our  county  abounds  and  macadamizing  the  roads. 

It  costs  money,  Mr.  Chairman,  to  do  these  things,  but  our  people  are  willing  to  go 
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down  in  their  pockets  and  pay  the  taxes  necessary  to  bring  about  good  roads  under  a 
good  road  system.  They  are  not  willing  to  be  hampered  by  restrictions  which  might  be 
applied  to  some  other  county  where  the  people  might  not  be  willing  or  able  to  do  what 
we  are  doing. 

Mr.  Turnbull:    The  people  of  your  county  elect  the  supervisors? 

Mr.  Keezell:  I  was  coming  to  that  in  a  moment.  They  do  elect  the  supervisors,  and 
while  I  think  the  supervisors  ought  to  have  something  to  do  in  the  way  of  suggesting 
and  adopting  road  legislation,  I  do  not  think  they  ought  to  have  everything  to  do  about  it, 
and  I  will  state  my  reasons  for  thinking  so.  If  you  put  in  their  hands  the  exclusive  right 
of  road  legislation  you  put  upon  the  board  of  supervisors  the  very  thing  which  you  are 
undertaking  to  take  away  from  the  Legislature  of  Virginia.  You  ought  not  to  put  restric- 
tions into  your  Constitution  which  vrill  prevent  the  Legislature  from  taking  up  questions 
and  acting  upon  them  frequently.  Yoti  are  clamoring  for  stability  for  the  law  and  under- 
taking by  these  restrictions  to  prevent  the  Legislature  from  making  frequent  changes. 

Nov%\  your  board  of  supervisors  is  a  body  which  meets  every  month,  and  the  trouble 
I  see  about  giving  them  exclusive  control  in  the  question  of  road  legislation  is  that,  like 
every  other  body  that  legislates,  it  will  be  utterly  impossible  for  them  to  legislate  so  as 
to  give  entire  satisfaction  to  everybody,  and  you  will  find  that  the  board  of  supervisors 
will  be  harassed  almost  whenever  it  meets  by  dissatisfied  individtials  from  some  section 
of  the  cotmty  coming  up  and  complaining  that  the  operations  of  the  road  laws  which  they 
have  passed  are  not  stiitable  to  that  particular  section  and  clamoring  for  some  change. 
There  will  be  no  stability  in  reference  to  your  road  law,  and  at  every  meeting  of  your 
board  of  supervisors  there  will  be  an  effort  made  to  induce  them  to  make  some  change  or 
other  in  the  matter  of  road  legislation. 

Now,  I  think  there  is  this  advantage  in  having  the  matter  considered  by  the  General 
Assembly:  It  may  be  that  you  do  not  get  a  perfect  law,  but  you  at  least  have  the  oppor- 
tunity, whenever  the  Legislature  meets,  of  amendment.  If  a  member  comes  here  he,  in 
my  opinion,  is  as  much  a  representative  of  the  people  of  that  cotmty  as  is  a  member  of 
the  board  of  supervisors.  If  he  is  to  have  a  road  lavr  passed  he  is  not  going  to  do  it,  I 
think,  except  in  very  few  cases,  unless  upon  consultation  with  the  board  of  supervisors 
and  the  representative  people  in  his  county.  He  may  think  that  he  is  getting  for  them  a 
perfect  law.  When  it  is  put  into  operation  the  people  may  have  objection  to  it,  and  if  it 
did  not  have  a  fair  opportunity  the  clamor  which  wotild  come  up  might  cause  its  repeal 
at  once,  while  after  two  years  of  operation  the  people  might  find  that  it  was  a  very  much 
better  law  than  they  thought  it  was;  they  wotild  probably  suggest  a  few  amendments, 
which,  when  engrafted  upon  it,  would  make  it  a  perfectly  satisfactory  law. 

Nov\-,  if  the  boai'd  of  stipervisors  were  given  entire  control,  they  wotild  probably, 
under  the  unreasonable  clamor  of  the  moment,  make  a  change  in  this  particular  and  then 
a  change  in  that  so  that  there  would  be  no  stability  whatever  in  the  law. 

I  think  it  is  perfectly  safe  to  let  the  question  of  special  road  legislation  rest  as  now 
with  the  Legislature  and  be  managed  as  suggested  by  the  delegate  from  Bedford  and  in 
the  line  suggested  by  the  delegate  from  Henrico.  I  think  it  would  afford  an  opportunity 
for  co-operation  between  the  board  of  supervisors  and  the  members  of  the  General  Assem- 
bly and  get  such  road  legislation  in  the  various  counties  of  the  Commonwealth  as  will 
give  the  best  possible  roads.  I  hope  it  will  be  the  pleasure  of  the  Committee  to  strike 
out  the  words  suggested  by  the  gentleman  from  Bedford. 

Mr.  Hancock:  Mr.  Chairman,  it  seems  to  me  that  the  condition  of  our  State  is  not 
so  homogeneous,  if  that  term  may  be  used,  as  that  there  can  be  general  road  laws  which 
shall  apply  alike  to  tidewaters  and  to  the  mountains.  The  very  fact  that  every  time  the 
General  Assembly  meets  here  it  is  confronted  with  application  after  application  for  road 
laws  from  a  large  number  of  the  counties  of  the  State  indicates  that  the  general  road  law 
is  insufficient  and  is  not  suitable  to  the  conditions  prevailing  in  various  sections  of  the 
Commonwealth. 

There  have  been  general  road  laws.  If  we  go  back  as  far  as  1870  we  see  that  there 
were  general  road  laws  and  then  amendments  to  them,  being  special  road  laws  applicable 
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to  different  counties  all  over  the  State.  There  seems  to  have  been  great  dissatisfaction 
with  any  general  road  law  that  has  ever  been  enacted  by  the  Commonwealth. 

When  we  come  on  later  down  we  find  that  we  had  another  road  law  enacted,  I  be- 
lieve, in  1877,  or  1878,  or  about  that  period,  and  again  we  find  county  after  county  com- 
ing in  and  asking  the  General  Assembly  to  provide  a  special  road  law. 

As  the  gentleman  from  Rockingham  (Mr.  Keezell)  has  said,  the  road  law  in  his 
county  has  worked  admirably  well  and  the  roads  are  being  gradually  improved.  His 
experience  is  not  entirely  unique  in  that  respect.  You  will  find  all  over  this  Common- 
wealth counties  that  are  working  their  roads  under  a  special  road  law,  and  they  are 
gradually  developing  them  and  making  them  better  every  year. 

In  the  counties  in  the  mountains,  where  they  have  to  use  different  materials  and 
different  methods  of  working  their  roads,  they  find  it  very  difficult  to  accommodate 
themselves  to  a  general  road  law  that  will  suit  the  level,  flat  country  in  tidewater,  and, 
therefore,  as  I  said  before,  the  very  fact  that  hundreds  of  applications  for  special  laws 
have  been  made  to  the  General  Assembly  in  the  last  twenty  or  thirty  years  indicates  a 
general  dissatisfaction  with  a  general  road  law. 

Now,  if  we  adopt  this  provision,  it  is  said  that  we  take  from  the  General  Assembly 
the  power  to  legislate  in  regard  to  any  one  of  the  sections  or  counties  of  the  State;  and 
it  is  said  that  this  power  is  to  be  conferred  upon  the  Board  of  Supervisors.  Any  one 
who  has  had  any  experience  with  the  Board  of  Supervisors  of  the  various  counties  of 
the  State  knows  that  they  are  not  the  suitable  agents  to  control  and  regulate  the  work- 
ing of  the  roads  in  the  counties.  The  working  of  the  roads  is  a  matter  which  not  only 
are  the  people  of  any  one  particular  county  interested  in,  but  all  the  people  of  the  adja- 
cent counties  are  interested  in  the  matter  of  working  the  roads;  and  when  you  com- 
mence to  confer  upon  the  Board  of  Supervisors  special  legislation  in  regard  to  opening 
and  vacating  the  roads,  the  people  of  the  adjacent  county  have  something  to  say  in 
regard  to  that  matter,  I  can  see  how  difficulties  and  conflicts  will  arise  between  adjacent 
counties  under  section  26.  The  gentleman  from  Brunswick  says  it  is  the  intention  of  the 
Committee  that  it  shall  all  be  considered  as  a  whole,  and  if  that  section  is  to  be  adopted 
and  special  legislation  is  to  be  given  to  the  Board  of  Supervisors  in  regard  to  working, 
vacating,  opening  and  altering  roads,  you  will  find  the  various  counties  in  conflict  with 
each  other. 

Take,  for  instance,  the  district  which  I  have  the  honor  to  represent  upon  this  floor. 
There  is  the  county  of  Powhatan,  a  good  distance  from  the  city  of  Richmond.  The 
people  of  Powhatan  have  to  pass  through  the  county  of  Chesterfield  to  reach  the  capital 
city  of  the  Commonwealth.  The  people  of  Powhatan  are  just  as  much  interested  as  the 
people  of  Chesterfield  in  the  working  of  the  roads  of  Chesterfield  and  in  the  altering 
and  vacating  of  certain  roads  leading  from  their  county  through  Chesterfield  to  the 
capital  city. 

It  seems  to  me  to  confer  any  special  legislation  upon  the  County  Board  of  Super- 
visors in  regard  to  opening  and  altering  and  vacating  roads  is  a  matter  that  is  danger- 
ous, and  will  lead  to  trouble  among  the  counties. 

I  can  see  no  harm  in  having  a  general  road  law,  as  we  have  now,  and  then  in  au- 
thorizing and  allowing  the  General  Assembly  (as  it  will  have  the  power  if  we  do  not 
limit  it  in  this  Constitution)  to  provide  such  road  laws  for  the  various  sections  of  the 
State  as  will  be  best  suited  to  their  conditions  and  circumstances. 

I  hope,  therefore,  that  it  will  be  the  pleasure  of  this  Committee  to  adopt  the  amend- 
ment which  the  gentleman  from  Bedford  has  offered. 

Mr.  Mcllwaine:  Mr.  Chairman,  it  seems  to  me  that  the  people  of  a  county  know 
a  great  deal  better  what  they  want  than  any  set  of  men  assembled  in  Richmond.  It 
appears  to  me  that  they  are  competent  to  attend  to  their  own  affairs,  and  that  they 
ought  to  be  left  to  attend  to  them  in  road-making  as  in  everything  else. 

The  meaning  of  the  great  number  of  petitions  about  which  we  have  just  been  in- 
formed coming  up  to  the  Legislature  is  that  the  people  had  learned  under  old  laws  in 
Virginia  to  look  to  the  Legislature  not  only  to  give  them  laws,  but  to  give  them  means 
for  the  working  of  their  roads,  and  many  a  member  of  the  Legislature  has  been  found 
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unacceptable  to  his  people  simply  because  lie  has  not  gotten  the  Legislature  to  do  some- 
thing for  their  roads.  It  seems  now  to  be  generally-  understood  that  if  the  people  of  a 
county  want  good  roads  the  people  of  the  county  must  furnish  the  means. 

The  gentleman  has  said  that  the  superrisors  are  not  generally  men  who  are  fit  to 
attend  to  this  work.  Then,  sir,  the  reply  is  easily  made,  if  they  are  not  they  ought  to  be 
turned  out  and  proper  men  should  be  put  in  their  places,  for  that  is  a  large  part  of  the 
work  that  belongs  to  the  supervisors. 

^Tiat  is  the  difficulty  about  a  general  road  law  suiting  every  count:*-  in  this  State  I 
cannot  imagine.  That  the  Legislature  should  undertake  to  say  whether  they  shall  have 
a  road  machine  or  not  and  whether  they  shall  have  a  crusher,  when  down  in  some  parts 
of  the  State  they  have  nothing  but  sand,  seems  to  me  to  be  an  absurdity.  All  the  law 
that  you  want  is  an  act  to  authorize  the  supervisors  to  carry  out  such  measures  as  are 
adapted  to  that  portion  of  the  State. 

Now,  sir,  I  reckon  that  in  Prince  Edward  up  to  a  few  years  ago  we  were  cursed 
with  as  mean  roads  as  any  part  of  Virginia  is  distinguished  for.  We  lost  one  of  our 
chief  institutions  from  that  county  on  account  of  bad  roads.  Hampden-Sidney,  as  most 
of  you  know,  is  located  seven  miles  from  our  depot  town  of  Fannville.  I  have  ridden 
over  that  road  in  the  winter  time  when  it  was  as  much  as  a  good  horse  could  do  to  carry 
me.  I  have  seen  two  strong  horses  hitched  to  a  good  strong  wagon  that  were  unable  to 
pull  more  than  three  or  four  hundred  pounds,  instead  of  a  ton. 

We  lost  the  L'nion  Theological  Seminary,  and  that  was  the  gi'eat  ground  on  which 
its  removal  was  placed.  Hampden-Sidney  was  left,  and  I  its  president.  After  the 
experience  of  a  winter  of  this  sort  I  was  in  Farmville  while  the  roads  were  still  in  this 
condition,  and  several  of  the  important  citizens  spoke  to  me  about  the  location  of  the 
college.  I  said  to  them,  •"Gentlemen,  so  long,  up  to  this  time,  I  have  been  your  chief 
bulwark  against  the  removal  of  the  college.  I  believe  that  if  we  can  get  good  roads  it  is 
the  best  place  in  the  State  of  Virginia  for  a  college,  on  account  of  its  heaTthfulness,  on 
account  of  its  removal  from  temptations  to  young  men,  and  for  other  reasons.  But  I 
tell  you  now,  that  if  something  is  not  do^ne  to  give  us  a  good  road  between  this  point 
and  the  college,  I  will  move  the  board  of  trustees  to  advertise  for  another  location."'' 
They  determined  that  they  would  give  us  a  good  road.  The  Board  of  Supervisors  met 
and  they  determined  that  they  would  have  a  macadamized  road,  and  to-day  we  have 
one  of  the  finest  rock  roads  in  the  State  of  Virginia,  done  by  the  people  of  Prince  Ed- 
ward, done  under  the  supervision  of  the  supeiwisors:  and  every  other  county  that 
chooses  to  go  to  work,  must  do  the  same  kind  of  thing.  To-day  those  same  supervisors 
are  constmcting,  at  large  expense,  a  road  leading  from  the  town  of  Fannville  about 
half  a  mile  to  the  county  of  Cumberland,  where  the  road  goes  across  the  Appomattox 
river,  and  the  next  move  is  to  give  them  a  rock  road  a  large  part  of  the  way  down  in 
another  direction  in  the  county,  and  another  in  another  part  of  the  county. 

Now,  to  reply  to  a  remark  of  the  gentleman  from  Rockingham  Olv.  Keezell)  that 
the  people  in  the  different  parts  of  the  county  cannot  agree  as  to  how  these  improve- 
ments shall  be  made  in  the  different  parts  of  the  county,  the  people  must  leam  how  to 
do  that.  We  learned  it  in  Prince  Edward.  They  have  given  us  seven  miles  of  the  best 
road  in  the  State  of  Virginia.  Now,  we  say  give  those  people  down  about  Rice  Depot, 
in  another  direction,  seven  miles;  then  start  at  the  town  of  Farmville  and  give  them 
seven  miles  or  ten  miles  up  to  Prospect  depot;  and  then  go  on  and  extend  the  roads.  It 
seems  to  me,  sir,  that  the  question  is  an  absolutely  simple  one  that  has  to  be  solved. 

]\Ir.  Hancock:  How  much  other  work  has  been  done  to  those  other  roads  in  your 
county  where  the  mud  was  so  deep  that  it  required  two  horses  to  pull  a  man  and  his 
wife  across  the  country? 

Mr.  Mcllwaine:  A  good  deal.  We  have  a  road  machine  going  in  the  other  parts 
of  the  county  all  the  time,  and  during  the  winter  time  the  men  who  run  the  road 
machine  with  the  team  are  engaged  in  hauling  rock  to  put  in  the  worst  parts  of  the 
road.  They  have  accomplished  a  great  deal,  and  they  are  going  on  and  doing  just  as 
much  as  the  ability  of  our  people  will  permit. 


■666 


DEBATES  OF  THE  CONSTITUTION^ AL  CONVENTION  OE  VIEGINIA. 


I  forgot  to  say  one  thing,  that  our  macadamized  road  was  entirely  paid  for  by  the 
time  it  was  completed,  without  one  cent  of  debt. 

The  gentleman  interrupted  me  and  broke  in  on  a  remark  that  I  was  making  and 
which  will  about  complete  what  I  have  to  say.  It  is  that  the  people  of  the  counties  must 
learn  to  agree  with  one  another  as  to  what  is  the  most  important  improvement  to  make, 
then  what  comes  next,  and  then  what  comes  next. 

Now,  in  Prince  Edward  we  are  perfectly  harmonious;  there  is  no  division.  If  there 
has  been  any  dissent  to  the  improvement  that  has  already  been  made  I  have  never  heard 
of  it,  and  now  there  seems  to  be  absolute  unanimity  in  regard  to  what  is  to  come.  If 
the  counties  will  just  take  hold  of  the  matter,  not  expecting  to  draw  milk  from  the  pap 
of  the  mother  State  but  to  do  this  work  themselves,  I  believe  the  improvements  will  go 
on  in  our  various  counties.  I  see  it  in  the  counties  around  us.  In  Charlotte  county  a 
great  deal  of  work  has  been  done.  ,  In  Cumberland  county  a  very  large  amount  of  work 
has  been  done. 

Mr.  Dunaway:  Mr.  Chairman,  the  very  fact  that  we  have  such  a  diversity  of  soil  in 
the  Commonwealth  is  the  reason  why  we  should  have  a  general  law  upon  this  subject. 
We  are  all  in  favor  of  the  main  proposition  presented  here,  that  the  General  Assembly 
shall  be  relieved  of  the  onerous  duty  of  making  special  laws  for  the  various  counties 
of  the  Commonwealth.  1  am,  therefore,  in  favor  of  the  report  of  the  Committee  and  op- 
posed to  the  amendment. 

Suppose  the  amendment  is  adopted  and  the  report  of  the  Committee  is  thereby 
altered,  what  may  be  the  condition  of  our  laws  in  a  few  years  upon  this  subject?  We 
may  have  just  one  hundred  road  laws  in  the  State  of  Virginia,  because  we  have  just 
one  hundred  counties. 

Now,  I  am  in  favor  of  a  general  law  that  would  authorize  the  several  counties  to 
make  provision  for  the  working  of  a  road  in  accordance  with  the  necessities  of  those 
several  counties.  If  you  take  the  county  of  Rockingham,  for  instance,  where  there  are 
five  supervisors  representing  all  the  interests  of  the  county,  with  all  due  deference  to 
the  gentlemen  here  who  represents  that  county,  I  think  those  five  supervisors  are  better 
enabled  to  determine  what  is  a  good  road  law  for  that  great  county  than  the  General 
Assembly  of  Virginia  is,  and  that  five  men  who  are  appointed  to  look  after  the  county's 
affairs  would  generally  be  better  enabled  to  say  what  would  be  a  good  law  than  three 
members  of  the  General  Assembly  who  were  sent  here  to  look  after  the  matter  of  general 
legislation  and  not  after  the  special  interests  of  that  county.  I  do  not  apprehend,  sir, 
that  any  gentleman  elected  from  the  county  of  Rockingham  to  the  General  Assembly 
would  propose  a  law  that  was  adverse  to  the  views  of  the  supervisors  of  that  county. 

Now,  in  regard  to  Bedford  county,  the  gentleman  from  Bedford  county  says  they 
have  a  very  good  way  of  working  roads  there.  After  a  while  it  was  interrupted  because 
there  was  an  election  of  a  new  set  of  supervisors,  but  they  soon  came  around  to  the  old 
method.  It  would  seem  from  all  the  gentleman  from  Bedford  has  said  that  the  Board 
of  Supervisors  of  Bedford  county  are  now  in  fact  giving  the  people  there  a  good  road  law. 
Certainly  it  seems  to  me  that  they  would  be  just  as  well  able  in  that  county  to  say  what 
would  be  best  for  it  as  the  member  of  the  Legislature  from  that  county. 

The  county  of  Norfolk  has  been  introduced  here.  We  had  a  special  law  passed  by 
the  General  Assembly  of  Virginia  for  Norfolk  county.  But  what  was  that  law?  It  was 
the  law  that  was  recommended  to  the  General  Assembly  by  the  people  and  the  super- 
visors of  Norfolk  county.  So  in  fact  the  road  law,  so  far  as  all  its  provisions  are  con- 
cerned, was  really  their  act.  If  we  had  this  general  road  law,  leaving  it  to  the  local 
authorities,  we  should  have  provision  made  for  all  the  varying  conditions  of  the  roads  m 
vthe  Commonwealth. 

Since  so  many  counties  have  been  named,  I  beg  leave  to  name  the  county  in  which  I 
live.  It  is  not  so  large  a  county  as  Rockingham  or  Bedford;  it  is  a  comparatively  small 
county.  It  is  joined  with  another  for  the  formation  of  the  legislative  district.  It  so  hap- 
pened that  in  the  last  General  Assembly  the  member  from  the  two  counties  was  not  from 
Lancaster,  but  from  Richmond  county.  I  see  from  the  papers  to-day  that  on  yesterday 
the  nominee  for  the  two  counties  for  the  next  General  Assembly  comes  from  Richmond 
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county;  and  when  the  General  Assembly  meets  there  will  not  be  a  man  in  it  from  the 
county  in  which  I  live. 

So  far  as  I  am  concerned,  for  my  own  county  and  representing  the  people  there,  I 
would  much  prefer  that  the  supervisors  of  my  county  should  have  the  authority  to  pass 
a  road  law  for  that  county  to  the  passage  of  a  law  by  the  General  Assembly.  We  have 
set  out  in  the  general  direction  of  relieving  the  General  Assembly  of  the  necessity  of 
private  bills.  I  can  see  no  reason  why  there  should  not  be  a  general  law  authorizing  the 
supervisors  of  the  several  counties  to  pass  such  regulations  as  they  please,  either  by 
themselves  or  by  submitiing  alternative  propositions  to  the  people  of  the  counties  to  be 
voted  upon. 

We  must  have  special  lavv^s.  No  general  law  would  do  for  the  various  parts  of  the 
Commonwealth.  It  is  admitted  on  all  hands  that  we  must  have  special  laws,  and  the 
question  really  for  the  Convention  to  settle  here  to-day  is  whether  the  special  road  laws 
for  the  respective  counties  shall  be  enacted  by  the  local  boards,  supposed  to  know  all 
about  the  affairs  in  the  county  and  the  condition  of  the  roads,  or  whether  these  special 
laws  shall  be  passed  by  the  General  Assembly  of  Virginia. 

For  my  part,  sir,  I  prefer  that  so  far  as  my  section  is  concerned,  the  roads  shall  be 
managed,  controlled,  and  worked,  opened,  vacated,  or  whatever  else  may  be  needed  to  be 
done,  by  the  local  authorities.  I  shall,  therefore,  having  these  views,  vote  against  the 
pending  amendment  or  any  amendment  that  may  be  proposed  to  the  section,  and  I  hope 
it  will  be  the  pleasure  of  this  Committee  to  adopt  the  recommendation  of  the  Committee 
on  the  Legislative  Department  upon  the  subject. 

Mr.  Brown:  Before  the  gentleman  from  Lancaster  takes  his  seat,  I  should  like  to 
say  that  the  gentleman  seems  to  think  that  in  some  way  I  have  shown  a  dissatisfaction 
with  our  board.  I  wish  to  explain  that  our  cotmty  has  eight  supervisors,  and  it  is  en- 
tirely possible  that  with  a  board  to  decide  upon  a  law  and  to  levy  taxes  under  that  law 
the  board  of  supervisors  may  be  equally  divided,  and  there  may  be  a  deadlock  in  the 
board.  Under  the  report  of  the  committee  there  is  no  possible  provision  then  for  that 
matter  to  be  settled. 

Mr.  Turnbull:  If  the  vote  is  equally  divided  the  judge  of  the  county  court  comes  in 
and  settles  it. 

The  amendment  was  rejected,  there  being  on  a  division- — ayes,  2G;  noes,  28. 

Stib-section  19,  "affecting  toll-gates  or  regulating  tolls,"  was  stricken  oat. 

Sub-section  20  was  amended  by  striking  out  the  words,  "or  protecting  sheep  by  im- 
posing a  tax  on  dogs." 

Consideration  of  sub-section  21  was  postponed  until  some  ftittire  day. 

Mr.  R.  Walton  Moore:  I  wish  to  propose  a  slight  amendment  there,  so  that  the  sub- 
section will  read: 

Creating  corporations,  or  amending,  renewing,  or  extending  the  charters  thereof, 
except  such  municipal  corporations  and  such  charitable,  educational,  penal  or  reforma- 
tory corporations  as  may  be  under  the  control  of  the  State. 

The  Committee  will  see  that  the  purpose  is  to  take  away  from  the  Legislature  juris- 
diction to  grant  charters,  except  municipal  charters  and  charters  to  charitable,  educa- 
tional, penal,  or  reformatory  corporations  under  the  direct  control  of  the  State — State 
agencies. 

The  desirability  of  providing  a  general  law  under  which  municipal  charters  can  be 
taken  out  was  pressed  upon  the  committee  and  has  been  very  mtich  pressed  upon  indi- 
vidual members  of  the  committee  since  the  report  was  made.  The  Committee  on  the 
Legislative  Department,  however,  thought  that  the  matter  was  beyond  its  province;  that 
it  was  a  matter  to  be  taken  up  and  considered  and  reported  on  by  the  Committee  on  Cities 
and  Towns.  So  I  am  free  to  say  that,  while  some  of  us  are  very  strongly  of  opinion  that 
the  effort  ought  to  be  made  to  have  a  general  law  providing  for  municipal  incorporation, 
we  have  not  addressed  ourselves  to  that  question  for  the  reason  stated. 

However,  if  the  report  which  we  are  now  upon  should  be  adopted  and  the  other  com- 
mittee, the  chairman  of  which  is  the  gentleman  from  Norfolk  (Mr.  Brooke),  should  de- 
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termine  that  municipal  corporations  in  this  respect  shall  be  put  on  a  footing  with  private 
corporations,  this  sub-section  can  be  changed  accordingly. 

On  motion  of  Mr.  R.  Walton  Moore,  sub-section  26  of  section  24  was  stricken  out  and 
section  25  was  amended  by  striking  out  the  word  "such"  between  "any"  and  "general"'  in 
line  4,   The  entire  section  as  amended  reads: 

In  all  the  cases  enumerated  in  the  last  section  and  in  every  other  case  which  in  its 
judgment  may  be  provided  for  by  general  laws  the  General  Assembly  shall  enact  gen- 
eral laws.  Any  general  law  shall  be  subject  to  amendment  or  repeal,  but  the  amend- 
ment or  partial  repeal  thereof  shall  not  operate  directly  or  indirectly  to  enact  and  shall 
not  have  the  effect  of  the  enactment  of  a  special,  private  or  local  law.  No  general  law 
or  special  law  shall  surrender  or  suspend  the  right  and  power  of  the  State  or  any  poli- 
tical subdivision  thereof  to  tax  corporations  and  corporate  property.  No  private  corpo- 
ration, association  or  individual,  shall  be  exempted  from  the  operation  of  any  general 
law,  nor  shall  its  operation  be  suspended  for  the  benefit  of  any  private  corporation, 
association  or  individual.  Any  local,  special  or  private  law  may  be  repealed,  but  any 
such  law  existing  when  this  Constitution  becomes  operative  shall  remain  in  force  until 
expressly  repealed. 

Mr.  R.  Walton  Moore:  Section  26  was  amended  on  motion  of  the  Committee  a  few 
days  ago,  and  I  think  the  clerk  has  the  language  of  the  section  as  amended.  It  reads  thus: 

26.  The  General  Assembly  may,  by  general  laws,  confer  upon  boards  of  supervisors 
of  counties  and  councils  of  cities  and  towns  and  other  authorities  elected  by  the  people 
such  powers  of  local  and  special  legislation  as  it  may  from  time  to  time  deem  expedient, 
not  inconsistent  with  the  limitations  contained  in  this  Constitution. 

Mr.  Smith:  Mr.  Chairman,  I  doubt  very  much  the  wisdom  of  conferring  powers  of 
such  large  extent  upon  the  municipal  authorities  of  a  county.  I  shall  move  to  strike  out 
section  26,  and  if  it  meets  with  the  approbation  of  the  chairman  of  the  Committee  on  the 
Legislative  Department  I  ask  a  postponement  of  the  further  consideration  of  the  motion 
to  strike  out  until  some  other  time. 

Mr.  R.  Walton  Moore:  I  have,  as  my  friend  knows,  the  very  highest  respect  for  his 
opinion.  He  is  an  able  lawyer — one  of  the  ablest  with  whom  I  have  come  in  contact — but 
I  beg  to  say  that  the  committee  has  given  this  section  all  the  consideration  it  can.  It  has 
looked  at  the  reason  of  the  thing  so  far  as  it  can,  and  it  has  consulted  the  precedents. 

The  Constitution  of  the  State  of  New  York  was  recently  revised,  and  a  provision  very 
like  this  was  placed  in  it.  A  similar  provision  will  be  found  in  other  carefully  considered 
constitutions.  I  do  not  see  how  we  can  possibly  carry  out  our  plan  of  relieving  the  Legis- 
lature of  local  legislation  unless  we  have  some  provision  of  this  character,  because  the 
authorities  all  agree,  I  believe,  that  unless  you  have  an  affirmative  provision  allowing  the 
delegation  of  legislative  power,  there  cannot  be  any  such  delegation  by  the  General 
Assembly. 

We  must  delegate  legislative  power  to  some  tribunal,  or  tribunals,  and  we  think  this 
provision  contains  the  necessary  safeguards.  If  I  supposed  the  committee  would  be  able 
to  bring  forward  anything  more  satisfactory,  I  would  not  hesitate  to  accept  the  sugges- 
tion of  my  friend,  but  I  think  we  will  hardly  be  able  to  do  that.  I  suggest  to  him  that 
we  approve  this  section,  and  later  on,  in  Committee  of  the  Whole  (because  nothing  is 
finally  done  in  Committee  of  the  Whole,  I  believe),  or  in  the  Convention,  if  anything 
better  can  be  devised  and  suggested,  we  will  be  very  glad  to  accept  it. 

Mr.  Lindsay:  I  desire  to  ask  a  question  for  information.  Is  it  true  that  the  defeat 
of  section  26  would  really  nullify  the  adoption  of  all  these  sub-sections? 

Mr.  R.  Walton  Moore:  It  would,  practically.  The  Legislature  would  retain  the  right 
to  grant  administrative  powers,  but  would  not  have  any  right  to  grant  legislative  powers. 

The  further  consideration  of  section  26  was  postponed. 

Section  27  was  adopted. 

A  resolution  was  passed  recommending  that  the  Convention  refer  section  18  to  the 
Committee  on  the  Judiciary  and  the  Committee  on  the  Organization  of  Cities  and  Towns. 
On  motion  of  Mr.  Turnbull,  the  Committee  rose  and  the  PTesident  resumed  the  chair. 


DEBATES  OF  THE  COXSTITUTIOXAL  COXYEXTIOX  OE  VIEGIXIA. 


669 


Mr.  Boaz  reported  the  recommendation  of  tlie  Committee  of  the  '^'hole  as  to  section 
18,  and  reference  "«'as  accordingly  made. 

The  Convention  adjourned  until  to-morrow.  Y\'ednesday,  October  2,  1901,  at  10  o'clock 
and  30  minutes  A.  IM. 


V/EDNESDAY.  October  2,  1901. 

The  Convention  met  at  10:30  o'clock  A.  M.  * 
Prayer  by  Rev.  AY.  F.  Dunaway,  D.  D. 

On  motion  of  Mr.  R.  Walton  :\Ioore,  the  Convention  resolved  itself  into  Committee  of 
the  Yiliole  upon  the  report  of  the  Committee  on  the  Legislative  Department.  Mr.  Boaz 
in  the  chair. 

Mr.  Brovrn  moved  to  reconsider  the  vote  by  which  his  amendment  to  stib-section  16 
of  Article  XXIV.  was  voted  down.    It  was  agreed  to. 

The  Secretary:  The  member  from  Bedford  proposes  to  strike  otit  the  word  '"work- 
ing" in  the  first  line  and  the  words  '"roads,  highways,"  in  the  second  line,  so  that  stib- 
section  16.  if  amended,  will  read: 

Authorizing  the  opening,  altering,  maintaining  or  vacating  of  streets,  alleys,  town 
plats,  cemeteries,  graveyards,  or  public  grounds  not  owned  by  the  State. 

Mr.  Brown:  Mr.  Chairman,  I  v\ill  state  that  my  amendment  provides  for  the  striking 
out  of  the  word  "working"  and  also  the  words  '"roads,  highways,"  in  sub-section  16.  Its 
effect  would  be  to  leave  it  in  the  hands  of  the  Legislature  to  adopt  special  road  legislation. 
If  full  section  26  of  this  report  is  adopted,  power  to  enact  special  road  legislation  mRj  be 
delegated  to  boards  of  supervisors. 

The  otiestion  I  should  like  the  Convention  to  consider  is  whether  it  is  best  to  leave 
such  important  legislation  to  boards  of  supervisors  alone,  or  to  have  the  law  in  such  shape 
that  the  counties  can  resort  to  the  Legislattire  for  special  legislation  in  case  they  cannot 
:  secure  proper  legislation  from  their  boards  of  supervisors.  I  do  not  think  we  ought  to 
I       restrict  the  Legislature  in  this  all-important  matter. 

It  seems  to  me  that  it  will  be  almost  impossible  for  any  general  road  law  to  be 
adopted  in  this  State  which  will  apply  with  equal  effect  to  everj^  county  in  the  State.  The 
report  of  the  Legislative  Committee  provides  that  relief  can  only  be  obtained  by  the  coun- 
ties from  legislation  enacted  by  boards  of  supervisors.  That  might  do  in  my  own  county. 
It  might  do  in  a  great  many  cotmties.  It  might  do  in  all  counties.  But  in  experience  the 
operation  of  stich  a  restriction  might  prove  a  hardship. 

The  object  of  my  amendment  is  to  permit  the  Legislature  to  take  up  matters  of  road 
legislation  and  act  on  them  by  special  acts  for  the  various  counties,  and  I  submit  that  the 
status  of  special  legislation  will  hereafter  be  very  much  changed  as  the  result  of  the 
action  of  the  Legislative  Committee.  Heretofore  special  legislation  has  been  asked  for 
and  granted  simply  at  the  request  of  a  member,  in  nine  cases  out  of  ten  without  any  con- 
sideration whatsoever.  Btit  the  report  of  the  Legislative  Committee,  in  which  I  heartily 
concur,  prohibits  the  enactment  of  any  legislation  without  the  bill  embodying  it  being 
first  reported  from  a  committee  in  each  hotise,  which  bill  must  be  printed  by  the  body  and 
acted  upon  deliberately,  after  being  read  on  each  of  three  days.  I  submit  that  that  places 
a  very  much  greater  safeguard  around  any  special  legislation  than  we  have  heretofore 
had,  and  properly  so. 

I  hope  the  Convention  will  consider  very  carefully  the  question  of  requiring  counties 
to  be  dependent  solely  upon  the  action  of  boards  of  supervisors  on  this  all-important  mat- 
ter of-  road  laws.  I  shall  not  detain  the  Committee  longer,  btit  I  shall  be  glad  to  hear 
from  other  members  on  the  matter. 

^Ir.  Stuart:  Mr.  Chairman,  I  rise  to  say  a  word  in  behalf  of  the  amendment  pro- 
posed by  the  gentleman  from  Bedford  (Mr.  Brown) .    I  have  carefully  read  the  report  of 
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the  Committee  on  the  Legislative  Department,  and  I  congratulate  the  chairman  of  that 
committee  upon  his  work.  The  report  contains  many  much-needed  reforms,  in  which  I 
heartily  concur.  If  I  may  be  allowed  a  criticism,  however,  I  would  suggest  that  in  the 
desire  of  the  committee  to  divest  the  Legislature  of  certain  responsibilities  which  are 
deemed  needless  by  the  committee,  and  which,  to  use  the  language  of  some  gentlemen, 
amount  simply  to  encumbering  the  statute  books,  the  committee  has  gone  to  an  extreme. 

It  is  not  denied  by  any  one,  so  far  as  I  know,  that  the  power  to  construct  and  main- 
tain public  roads  and  the  power  necessary  to  raise  funds  for  that  purpose — to  issue  bonds, 
for  instance — should  reside  somewhere.  In  proportion  as  the  power  of  the  Legislature  is 
taken  away,  that  power  must  be  conferred  elsewhere,  on  some  other  body.  The  question 
now  is,  whether  the  authority  to  issue  county  bonds  should  be  vested  singly  and  alone 
in  a  board  of  supervisors. 

The  effort  of  the  committee,  to  use  the  language  of  some  of  the  gentlemen  on  the 
floor,  is  to  make  a  small  legislature  out  of  every  board  of  supervisors.  So  far  as  their 
report  undertakes  to  restrict  the  Legislature  in  the  passage  of  vicious  special  legislation, 
I  think  it  is  commendable,  but  so  far  as  it  undertakes  to  provide  in  the  form  of  a  board 
of  supervisors  a  substitute  for  the  legislative  authority  in  the  maintenance  of  roads  and 
in  the  provision  of  funds  for  that  purpose,  I  think  it  is  a  departure  which  would  be  unwise 
and  unsafe.  My  experience  in  such  matters  teaches  me  that  in  most  cases  the  boards  of 
supervisors  would  be  the  safe  custodians  of  that  power,  but  in  many  other  cases  they 
would  be  most  unsafe  depositaries  of  such  responsibility. 

I  can  see  no  object  whatever  of  depriving  the  people  of  this  legislative  check,  so  to 
speak,  upon  the  power  of  a  local  body  of  this  character.  It  is  not  always  true  that  boards 
of  supervisors  represent  faithfully  the  views  of  the  counties  they  serve.  It  is  mostly  true, 
I  admit;  but  it  is  an  additional  check  to  have  the  Legislature  retain  some  authority  on 
this  question,  and  it  is  one  that  I  think  should  be  preserved  in  the  interest  of  the  people 
of  all  the  counties  of  this  State. 

I  do  not  wish  to  be  understood  as  reflecting  upon  members  of  boards  of  supervisors: 
least  of  all  do  I  wish  to  be  understood  as  reflecting  upon  my  own  board.  But  I  consider 
that  it  certainly  would  be  experimental  legislation  of  a  very  unsafe,  unwise,  and  possibly 
dangerous  character  to  put  into  untried  hands  and  mostly  into  the  hands  of  inexperienced 
men  subjects  of  this  importance. 

If  heed  is  to  be  given  to  the  argument  made  by  my  friend  from  Lancaster,  that  in 
the  event  of  special  road  legislation  by  our  Legislature,  in  each  case  there  would  be  sepa- 
rate legislation  asked  and  there  would  be  a  hundred  different  statutes  required,  it  only 
goes  to  show  that  there  are  a  hundred  different  interests  to  be  served,  because  people  are 
not  going  to  come  here  and  ask  for  measures  they  do  not  need.  If  we  have  to  provide  for 
a  hundred  different  interests  by  general  legislation,  it  occurs  to  me  that  it  would  encum- 
ber the  statute  books  to  attempt  to  bring  within  the  compass  of  a  general  law  the  hun- 
dred necessities  of  a  hundred  different  counties.  I  must  therefore  insist,  gentlemen,  that 
this  measure  to  take  out  of  the  hands  of  the  Legislature  this  authority  and  power  and 
responsibility  is  unsafe  and  unwise. 

Mr.  Portlock:  Mr.  Chairman,  I  do  not  propose  to  detain  the  Committee  very  long, 
but  I  feel  such  interest  in  this  subject  that  I  cannot  refrain  from  adding  my  own  views 
to  those  expressed  by  the  gentlemen  who  have  immediately  preceded  me.  I  think  that 
the  subject  with  which  we  are  now  dealing  is  one  of  the  most  important  that  could  pos- 
sibly be  considered  in  this  body,  as  I  regard  the  question  of  good  or  bad  roads  as  one 
affecting  more  materially  the  prosperity  and  the  general  welfare  of  the  people  than  any 
other  question  that  could  possibly  come  before  them. 

Sir,  I  have  the  pleasure  of  being  upon  the  Committee  on  Public  Institutions.  A 
couple  of  gentlemen  recently  appeared  before  that  committee.  One  is  on  the  United 
States  Road  Commission,  who  came  from  Washington  to  appear  before  our  committee 
in  the  interest  of  good  roads,  and  the  other  was  Captain  Shaw,  of  Charlottesville,  of  the 
University  of  Virginia.  Those  gentlemen  gave  our  committee  some  startling  facts  with 
reference  to  the  necessity  and  expediency  of  good  roads.  It  was  stated  by  the  gentle- 
man representing  the  government  that  one  billion  dollars  could  be  saved  by  good  roads. 
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He  stated  that  by  actual  computation,  from  letters  received  from  all  over  the  United 
States,  the  saving  in  mileage  hy  good  roads  over  bad  roads  is  as  eight  and  three-quarter 
cents  to  twentj'-five  cents.  In  other  words,  there  would  be  a  reduction  from  twenty-five 
cents  in  the  case  of  bad  roads  to  eight  and  three-quarter  cents  in  the  case  of  good  roads, 
as  I  recollect  it.  He  exhibited  to  the  committee  figures  and  statements  to  the  effect 
that  that  saving  in  the  United  States  alone  v/ould  amount  to  over  one  billion  dollars  per 
annum. 

Xow,  sir,  the  State  of  Virginia  must  share  in  that  reduction,  the  State  of  Virginia 
must  share  in  the  benefits  of  good  roads  in  the  proportion  which  she  bears  to  the  other 
States  of  the  Union  and  in  the  proportion  that  her  roads  bear  to  the  other  roads  of  the 
Union.  Therefore,  I  feel  that  it  is  a  most  important  matter  for  this  body  to  consider. 
It  narrows  itself  down  to  a  practical  question,  whether  we  need  local  legislation  for  the 
several  counties  and  communities  of  this  State,  and  secondly,  how  that  local  legislation 
is  to  be  brought  about. 

Sir,  I  claim  that  we  do  need  local  legislation.  There  can  be  no  question  about  that. 
It  is  admitted  by  all  gentlemen  on  this  floor,  even  the  ardent  advocate  of  the  report, 
the  gentleman  from  Brunswick  (Mr.  Turnbull)  must  admit,  that  owing  to  the  varied 
and  local  conditions  throughout  the  State  of  Virginia,  local  laws  relating  to  the  mainte- 
nance and  operation  of  public  roads  are  absolutely  necessary.  The  question  is  how 
are  v\-e  going  to  arrive  at  those  local  laws.  Shall  we  depend  upon  the  Legislature  of 
Virginia  for  legislation  for  road  purposes,  or  shall  we  go  to  a  board  of  supervisors,  com- 
posed of  six  or  more  members,  perhaps?  There  are  six  in  my  county,  and  more  in 
others.  Shall  we  ask  them  to  give  us  such  local  legislation  relating  to  the  opening  and 
maintenance  of  county  roads  as  v>^e  need? 

Xow,  sir,  what  are  the  difiiculties  in  going  before  such  a  board?  In  the  first  place, 
here  are  six  gentlemen,  we  will  say,  as  is  the  case  in  my  county,  elected  from  six  entirely* 
separate  and  distinct  districts  in  that  county,  which  districts  are  divided  off  by  rivers 
and  streams,  making  each  district  almost  a  separate  and  distinct  territory  in  itself.  My 
county  in  that  respect  is  not  a  homogeneous  county.  The  people  are  not  in  touch  v\^ith 
one  another  as  they  would  be  in  a  county  less  separated  by  streams  and  less  divided  by 
natural  conditions. 

It  has  been  my  experience  with  the  boards  of  supervisors  with  which  I  have  come 
in  contact  with  that  each  member  of  such  a  board  looks  out  only  for  his  individual  dis- 
trict. He  cares  nothing  about  what  occurs  in  other  districts,  and  I  feel  satisfied,  having 
noticed  the  lack  of  harmony  which  prevails  in  the  board  as  a  body  as  respects  matters 
affecting  the  entire  county,  that  it  would  be  utterly  impossible  ever  to  secure  the  unani- 
mous consent  of  a  board  of  supervisors  for  any  general  county  road  law.  On  the  other 
hand,  the  Legislature  can  see  the  necessity  from  the  general  point  of  view;  it  can 
observe  the  general  conditions  as  they  relate  to  a  county,  presented  to  it  by  the  repre- 
sentative from  that  county,  who  represents  the  county  at  large  and  not  one  district,  as 
is  the  case  with  a  member  of  a  board  of  supervisors.  The  member  of  the  Legislature 
can  represent  to  the  Legislature  the  necessity  for  a  special  road  law  which  the  Legis- 
lature may  or  may  not  see  fit  to  adopt. 

I  adverted  yesterday  to  the  conditions  of  affairs  in  Norfolk  county.  I  believe  as  I 
stand  here  that  but  for  the  road  law  which  has  been  in  existence  there  only  ten  years 
and  which  has  given  us  better  roads  than  we  have  ever  had  in  our  history,  we  would 
never  have  had  those  roads.  AVe  would  now  be  in  the  same  crude  condition  with  respect 
to  the  roads  of  that  county  that  we  were  ten  years  ago,  when  it  was  almost  impossible 
from  early  fall  until  late  spring  to  get  out  of  the  cities  of  Norfolk  and  Portsmouth  with- 
out the  greatest  amount  of  difficulty  and  trouble. 

Now,  sir,  without  going  into  the  details  as  to  that  law,  I  will  simply  say  that  it 
takes  the  power  away  from  the  board  of  supervisors  itself.  That  is  the  point  I  wish  to 
make.  A  board  of  supervisors  are  not  going  to  divest  themselves  of  authority,  and 
while  they  are  deprived  by  law  from  the  right  of  handling  funds,  there  are  agencies 
throughout  the  county,  road  officers,  and  those  road  officers  are  friends  of  the  various 
members  of  the  board  of  supervisors.    The  board  of  supervisors  would  be  depriving 
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themselves  of  that  much  patronage  if  they  made  a  separate  road  lavv^,  and  they  are  not 
going  to  do  that.  I  know,  so  far  as  my  experience  with  them  has  gone,  that  they  are 
entirely  too  human.  They  are  entirely  too  ready  to  look  out  for  themselves  and  their  re- 
election to  deprive  themselves  of  any  patronage  in  the  establishment  of  a  separate  road 
law. 

The  gentleman  from  Prince  Edward  (Mr.  Mcllwaine)  has  stated  that  the  board  of 
supervisors  worked  very  well  in  his  county,  and,  notwithstanding  the  fact  that  the 
board  of  supervisors  for  years  past  has  been  working  in  his  county,  he  stated  that  one 
of  the  adjuncts  of  his  college  was  rempved  from  Prince  Edward  county  to  the  city  of 
Richmond.  I  know  nothing  about  the  condition  of  Prince  Edward  county  prior  to  the 
time  when  this  board  of  supervisors  worked  so  harmoniously,  but  certainly  from  his 
own  statement  it  appears  that  in  consequence  of  not  having  some  special  law  for  his 
county  one  of  the  principal  institutions  of  that  county  was  removed  to  the  city  of  Rich- 
mond, a  good  place  to  which  to  move  it;  I  will  not  say  a  bad  place  from  which  to  move  it. 

The  gentleman  stated  that  the  board  in  his  county  was  harmonious.  I  understood 
him  to  say  that  it  was  harmonious  only  as  to  a  certain  road  in  his  neighborhood,  over 
which,  perhaps,  the  gentleman  exercised  some  very  proper  influence.  I  have  no  doubt 
that  the  board  in  the  neighborhood  of  the  gentleman  from  Prince  Edward  was  harmoni- 
ous.  If  I  lived  near  him  I  should  myself  be  disposed  to  be  harmonious.  (Laughter.) 

It  was  stated  by  the  gentleman  from  Brunswick  (Mr.  Turnbull)  that  this  should  be 
left  to  the  local  authorities.  That  is  the  very  point  at  issue.  I  see  no  reason  why  we 
should  be  governed  by  a  mere  matter  of  sentiment  which  is  urged  in  favor  of  leaving 
everything  to  the  local  authorities,  on  the  theory  of  bringing  it  as  close  as  possible  to 
the  people,  if  it  is  not  a  practical  thing  to  do.  I  think  I  have  shown  the  utter  impossi- 
bility, certainly  the  improbability,  of  securing  road  laws  through  boards  of  supervisors 
whereby  they  would  divest  themselves  of  authority  and  patronage.  Therefore,  if  it  is 
impossible,  if  it  is  improbable  even,  to  suppose  that  we  could  get  this  legislation  from 
local  authorities,  we  had  better  not  make  the  attempt;  we  had  better  not  experiment 
in  that  direction  in  a  matter  so  vitally  affecting  the  interests  of  the  people  of  this  State 
and  of  the  several  counties  of  this  State. 

Mr.  Chairman,  I  agree  very  fully  with  the  report  of  this  committee.  I  see  no  objec- 
tion to  the  vast  majority  of  the  provisions  contained  in  that  report.  I  find  that  the 
committee  have  done  most  excellent  work,  and  I  applaud  them  for  it,  but  I  think  in  all 
candor  they  are  undertaking  to  carry  this  matter  of  depriving  the  Legislature  of  its 
former  prerogatives  too  far,  and  I  certainly  do  think  so,  for.  the  reasons  I  have  given, 
in  this  particular  case. 

The  only  question  with  the  committee,  I  understand,  was  one  of  saving  time  and 
money.  Now,  hovf  much  does  it  save  in  either  respect?  We  all  know  that  there  is 
never  any  trouble  in  the  Legislature  in  securing  the  passage  or  defeat  of  road  laws.  I 
have  never  known  any  amount  of  lobbyjng  in  the  Legislature  or  any  great  consumption 
of  time  in  the  consideration  of  road  laws;  and  as  a  matter  of  fact  there  is  none.  The 
member  from  a  county  and  the  Senator  from  the  district  which  includes  that  particular 
connty  come  to  the  Legislature.  They  go  before  the  Road  Committee,  and  they  show 
to  that  committee  the  necessity  of  providing  a  special  road  law  for  that  particular 
county.  That  is  all  the  time  consumed.  If  there  is  anybody  who  objects  to  the  pro- 
posed law,  the  committee  hears  them,  but  I  have  never  in  my  experience  seen  anything 
in  connection  with  the  Legislature  in  the  matter  of  roads  which  would  show  that  there 
was  any  special  consumption  of  time. 

Certainly  the  question  of  time  involves  merely  the  question  of  expense.  I  think  it 
is  a  very  small  expense.  It  cannot  be  figured  out  to  amount  to  anything  serious  in  the 
deliberations  of  the  Legislature.  Therefore,  as  the  matter  is  purely  one  of  expense,  I 
think  the  gentlemjan  have  not  shown  that  the  expense  is  sufficient  to  justify  depriving 
the  several  counties  of  this  State  of  their  right  to  have  special  legislation. 

Mr.  Chairman  and  gentlemen  of  the  Committee,  I  wish  to  speak  of  the  impossibility 
of  securing  adequate  legislation  at  the  hands  of  boards  of  supervisors.  The  road  law 
for  Norfolk  county,  as  well  as  the  law  for  other  counties  in  this  State,  as  I  have  seen  it, 
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embodies  a  provision  for  levying  a  tax  for  road  purposes.  Almost  all  these  special  road 
laws  have  such  a  provision,  and  special  laws  are  made  with  reference  thereto.  They 
are  made  special  road  laws  in  order  that  the  county  may  levy  a  special  tax  for  keeping 
up  the  roads.  I  desire  to  say  that  my  experience  with  boards  of  supervisors  has  been 
that  they  are  entirely  indisposed  to  levy  a  tax  against  anybody.  They  are  entirely  indis- 
posed to  increase  taxes  under  almost  any  circumstances  and  conditions.  And  why? 
Simply  because  it  is  unpopular  to  do  so.  Therefore,  if  it  became  necessary  to  have  a 
special  road  law  embodying  a  provision  for  levying  a  special  road  tax  (and  all  special 
road  laws  mean  that),  then  it  will  be  impossible,  in  my  humble  judgment,  to  secure  a 
special  road  law  at  the  hands  of  any  board  of  supervisors  in  the  State  of  Virginia.  I 
think  the  law  would  be  absolutely  nugatory;  that  it  would  simply  deprive  the  Legislattire 
of  a  prerogative  which  costs  the  State  nothing;  and  that  it  would  avail  nothing  to  the 
counties,  because  they  could  never  secure  any  legislation  from  these  local  authorities. 

I  stated  at  the  outset  the  deep  interest  I  feel  in  this  matter.  The  welfare  of  the 
State  and  of  the  several  communities  of  the  State  is  dependent  in  a  large  measure  upon 
good  roads.  I  feel  that  I  have  already  trespassed  too  long  upon  the  patience  of  the 
Committee,  and  I  can  only  offer  my  profound  interest  in  the  progress  and  prosperity 
of  our  people  and  our  State,  and  in  good  road  laws  which  contribute  so  largely  to  our 
comfort  and  happiness,  as  my  apology  for  this  trespassing  upon  your  valuable  time.  I 
thank  you.  gentlemen,  for  your  kind  attention. 

2\h\  Mcllwaine:  I\Ir.  Chairman,  the  gentlemen  who  have  spoken  have  certainly 
made  very  impressive  and  effective  speeches,  for  they  have  impressed  my  mind  and  I 
am  sure  they  have  impressed  the  minds  of  the  other  members.  I  would  not  rise  to  sa3'' 
another  word,  except  I  see  that  the  gentleman  from  Norfolk  county,  who  has  just  taken 
his  seat,  has  wholh*  misapprehended  the  point  of  my  remarks.  I  do  not  know  that  it 
is  his  fault;  perhaps  it  was  mine  in  not  bringing  out  the  point  that  I  wished  to  em- 
phasize as  emphatically  as  it  ought  to  have  been  brought  out.  That  is  this:  That  by 
this  continual  legislative  action  in  regard  to  work  within  counties  you  are  interfering 
with  local  self-government,  and,  if  I  understand  it,  the  doctrine  of  local  self-government 
lies  at  the  very  foundation  of  republican  government. 

The  gentleman  says  that  taxation  is  unpopular  in  the  counties.  It  is  unpopular 
everywhere.  But  are  we  to  admit  for  one  instant  the  right  of  a  Legislature  to  impose  a 
tax  upon  a  county  that  the  immediate  representatives  of  the  people  of  the  county,  its 
supervisors,  are  not  willing  at  the  instance  of  the  people  to  impose?  Xow,  this  is  the 
point  which  is  at  issue,  and  it  is  a  point  that  according  to  my  view  is  of  vital  importance. 
Are  we  to  let  one  man  come  from  the  county  as  its  representative  in  the  Legislature  and 
because  he  and  a  clique  in  the  county  think  that  such  and  such  legislation  ought  to  be 
adopted  is  he  to  get  the  Legislature  to  pass  action  which  is  mandatory  upon  those  people, 
without  their  knowledge  and  without  their  consent? 

It  is  the  contention  of  the  gentlemen,  if  I  understand  it,  that  the  men  who  are  ap- 
pointed for  the  very  purpose  of  attending  to  these  things,  whose  duty  it  is  to  look  after 
them  by  the  tenure  of  the  very  office  which  they  hold,  are  to  be  set  at  naught,  and  the 
Legislature  of  Virginia  is  to  override  them  and  the  people  of  the  county,  and  to  command 
that  at  the  instance  of  one  man  what  is  to  be  done  in  that  county.  That  is  the  point 
of  the  contention  which  I  made.  I  did  not,  perhaps,  make  it  as  clear  as  it  ought  to  have 
been  made. 

Mr.  Turnbull:  Mr.  Chairman,  I  rise  to  make  just  a  few  practical  suggestions  in 
regard  to  this  matter  and  to  see  if  I  cannot  remove  the  difficulty  from  the  minds  of  some 
gentlemen  in  reference  to  it.  I  admit  that  I  cannot  understand  the  position  that  some  of 
the  gentlemen  occupy  on  this  question.  I  want  to  analyze  this  section  somewhat.  What 
is  the  present  status  here?   Let  me  read  it: 

There  shall  be  no  special  legislation  authorizing  the  opening  

Xow.  how  do  you  open  roads  now?    The  court  opens  them  upon  the  application  of 

citizens  of  the  district  where  the  road  is  to  be  opened.    There  is  a  general  law  on  that 

subject  now. 

43 — Const.  Debs. 
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Altering  • 

Exactly  the  same  provision  exists  as  to  that.  There  is  a  general  law  on  that  subject, 
specify  how  the  roads  are  to  be  altered,  how  the  court  can  change  them  in  any  way  it 
thinks  proper,  after  giving  the  petitioners  and  those  who  are  opposed  to  the  change  a 
hearing.    That  is  the  general  law  on  the  subject  now. 

Maintaining  or  vacating  of  roads  

The  roads  are  maintained  by  the  taxes  levied  by  the  board  of  supervisors  and  they 
are  vacated  by  the  court.  The  board  of  supervisors  have  nothing  in  the  world  to  do  with 
it.  The  same  thing  is  true  in  reference  to  highways.  They  are  opened  in  exactly  the 
same  way  by  the  court. 

Now,  in  reference  to  this  matter,  gentlemen  seem  to  be  very  much  bothered  about  it, 
and  they  think  it  will  never  do  to  authorize  the  board  of  supervisors  to  make  regulations 
in  regard  to  working  roads.  Let  us  see  what  has  been  the  result  in  those  States  where 
this  thing  has  been  done.  I  was  in  the  I^egislature  in  1897-'98,  and  if  there  are  members 
of  that  Legislature  present  they  will  recollect  that  the  attention  of  the  Legislature  was 
called  then  to  the  working  of  the  roads  of  the  State.  I  wish  to  call  special  attention  to 
this  point.  They  were  looking  around  to  find  instances  in  the  States  that  had  the  best 
roads,  and  they  went  so  far  as  to  ascertain  that  the  State  of  New  Jersey  was  the  State  in 
the  Union  which  above  all  others  had  the  best  roads. 

The  Legislature  sent  a  committee  there  for  the  purpose  of  examining  the  system  and 
to  see  how  it  was  worked.  If  you  will  take  the  Constitution  of  the  State  of  New  Jersey 
you  will  find  that  it  has  exactly  the  same  provision  we  ask  you  to  put  in  our  report.  The 
working  of  the  roads  in  that  State  has  been  left  to  local  authority,  and  that  is  the  very 
reason  why  they  have  the  best  roads. 

Mr.  Stuart:  If  the  gentleman  will  allow  an  interruption,  let  me  ask  him  if  it  is  not 
a  fact  that  the  State  of  New  Jersey  has  a  general  road  law  for  the  entire  State? 

Mr.  Turnbull:  Yes,  sir,  it  has;  and  is  there  any  reason  why  we  cannot  have  exactly 
the  same  measure? 

Mr.  Stuart:  You  do  not  propose  it.  The  board  of  supervisors  are  entirely  bound  by 
that  law. 

Mr.  Turnbull:  The  board  of  supervisors  are  not  to  be  given  any  authority  under  this 
provision. 

Mr.  Stuart:    I  say  that  they  are  bound  under  the  New  Jersey  law. 

Mr.  Turnbull:  That  may  be  possible.  All  I  know  in  reference  to  the  matter  is  that 
you  cannot  have  any  special  local  legislation  in  reference  to  opening,  changing,  altering, 
or  working  roads  in  that  State. 

Mr.  Brown:    Is  it  not  a  matter  of  fact  that  the  topography  of  New  Jersey  is  similar 
to  one  section  of  Virginia  and  entirely  dissimilar  to  other  sections  of  our  State? 

Mr.  Turnbull:  That  may  bo,  but  they  have  the  same  provision  in  the  State  of  New 
York,  and  in  thirty-five  other  States  there  is  exactly  the  same  provision,  leaving  it  to  the 
local  authority,  if  the  Legislature  thinks  proper  so  to  do.  That  is  all  that  is  proposed  to 
do  here.   We  are  willing  to  trust  the  Legislature  to  fix  this  matter  in  a  proper  way. 

Now,  what  is  the  present  status  in  reference  to  roads?  You  have  a  general  road  law 
now.  Let  me  say  in  the  outset  that  the  reason  why  the  committee  considered  this  ques- 
tion in  regard  to  roads  is  because  in  examining  the  other  Constitutions  we  found  that 
that  was  one  of  the  things  they  forbade  the  Legislature  from  doing,  and  we  had  our 
attention  drawn  to  it  especially.  We  then  commenced  to  examine  the  sp6cial  statutes  that 
were  passed  for  the  different  counties,  and  I  undertake  to  say  that  if  gentlemen  will  take 
these  special  road  laws  for  almost  every  county  in  the  State  they  will  find  that  they  ema- 
nated from  the  local  authority,  and  that  in  these  road  laws  special  authority  is  granted 
to  the  board  of  supervisors  to  work  the  roads  in  one  way  or  another,  to  employ  convicts 
to  work  them,  if  they  want  to  do  so,  to  work  them  by  letting  them  out  to  contract,  if  they 
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desire  to  do  it,  or  to  work  them  by  employing  hands  in  the  county  for  the  purpose,  by  the 
day,  week,  or  month.   Those  are  the  special  laws. 

What  is  the  reason  why  the  Legislature  cannot  pass  a  general  law  to  the  same  effect, 
giving  the  board  of  supervisors  within  certain  limits  the  right  to  change  the  system  of  its 
roads  in  reference  to  these  minor  matters?  They  levy  the  taxes,  they  manage  the  finances 
of  the  county,  they  are  the  people  whom  the  people  of  the  county  trust  to  manage  their 
affairs,  and  I  undertake  to  say  that  they  are  more  competent  to  fix  their  roads  than  a 
member  of  the  Legislature  who  comes  down  here. 

Mr.  Braxton:  The  gentleman  from.  Russell  inquired  just  now  if  there  was  not  a  gen- 
eral road  law  in  New  Jersey.  I  should  like  to  ask  you  if  there  is  anything  in  this  report 
which  would  prevent  a  general  road  law  from  being  adopted  in  Virginia? 

Mr.  Turnbull:  That  is  the  very  thing  I  was  just  about  stating.  There  is  nothing  in 
the  world  in  the  report  to  prevent  it.  The  report  of  the  committee  does  not  undertake  to 
do  anything  except  to  give  the  Legislature  power  to  delegate  to  the  boards  of  supervisors 
of  the  counties  or  the  councils  of  cities  such  power  as  they  may  think  proper  to  designate 
and  leave  to  them.   It  is  not  proposed  to  delegate  any  

Mr.  George  K.  Anderson:  I  wish  to  suggest  that  the  report,  if  I  remember  correctly, 
provides  that  if  the  general  law  does  not  reach  the  necessity  of  a  particular  county  a 
special  act  may  under  certain  circumstances  be  passed. 

Mr.  Turnbull:  That  is  all  true,  sir;  but  not  in  reference  to  these  subjects,  from  which 
they  are  prohibited. 

Now,  I  will  call  attention  to  another  matter  that  I  confess  I  do  not  understand.  If  I 
recollect  aright,  three  or  four  days  ago  some  of  the  very  same  gentlemen  who  are  now  so 
uneasy  about  leaving  this  matter  to  the  board  of  supervisors  and  to  the  people  said  that 
the  effect  of  this  report  was  practically  to  get  too  far  from  the  people,  that  we  were  pro- 
posing to  do  a  thing  that  would  take  from  the  people  certain  important  rights  that  they 
had.  Now,  when  we  come  to  a  part  of  the  report  where  we  leave  it  to  the  very  people  in 
the  county  themselves,  who  know  best  about  this  matter,  these  gentlemen  are  saying, 
"You  must  not  leave  it  to  the  people;  you  must  leave  it  to  the  Legislature."  Do  the  one 
hundred  men  in  the  Legislature  know  what  is  proper  in  reference  to  a  road  law  in  my 
county?  They  know  absolutely  nothing  in  the  world  about  it.  I  came  here  as  a  member 
of  the  Legislature  from  my  county,  and  I  introduced  a  road  law,  and  I  undertake  to  say 
that  there  is  not  a  member  of  the  Legislature  who  ever  read  a  line  of  it  except  the  man 
who  penned  it,  because  it  has  reference  to  my  county  and  my  county  alone,  and  nobody 
else  knows  anything  about  it. 

Mr.  R.  Walton  Moore:  And  if  it  is  an  unsatisfactory  law  the  people  cannot  have  it 
repealed  until  the  next  Legislature  meets, 

Mr.  Turnbull:  It  is  often  wholly  unsatisfactory  to  the  people.  I  know  that  from  per- 
sonal experience.  I  thought  I  understood  something  about  roads.  I  had  a  road  law  for- 
my  county  passed,  and  it  created  a  great  howl  there.  The  next  Legislature  sent  another 
man  down  here,  and  he  had  another  law  passed,  and  a  bigger  howl  still  was  kicked  up  in 
reference  to  that  road  law.  You  have  to  wait  two  years  to  repeal  it.  If  the  matter  had 
been  left  to  the  board  of  supervisors,  five  intelligent  men  in  my  county,  familiar  with  the 
?.ffairs  of  those  people,  they  would  have  made  a  road  law  that  would  have  been  acceptable 
to  the  people  and  it  would  have  been  carried  out  in  a  proper  manner. 

Mr.  Eggleston:  Does  the  gentleman  mean  to  say  that  in  a  general  road  law  certain 
counties  may  be  excepted  from  its  operation,  and  that  that  would  not  be  special  legisla- 
tion? 

Mr.  Turnbull:  The  gentleman  misunderstands  me.  I  said  there  would  be  no  trouble 
in  the  world  with  the  Legislature  making  a  road  law  such  as  our  general  road  law  is 
to-day,  giving  the  board  of  supervisors  of  any  county  the  right  to  take  either  one  of  the 
systems  mentioned  in  it.  That  is  what  our  road  law  is  to-day.  In  other  words,  there  are 
two  systems  now  in  the  Code.  Some  of  the  counties  for  which  there  is  not  a  special  road 
law  are  working  under  that  general  law  now.  In  one  you  can  work  the  roads  by  hiring 
labor;  in  another  you  can  work  them  by  contract  laborers.  It  is  left  to  the  board  of  super- 
visors whether  they  will  employ  one  system  or  the  other. 
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Mr.  Stuart:  Do  you  think  that  to  the  board  of  supervisors  in  the  county  ought  to  be 
left  the  sole  power  to  issue  bonds  in  an  unlimited  amount  for  the  purpose  of  the  con- 
struction of  roads? 

Mr.  Turnbull:  I  am  glad  my  friend  has  called  attention  to  that  point,  because  the 
committee  had  no  idea  of  doing  anything  of  the  kind.  We  are  willing  to  trust  to  the 
Legislature  to  fix  the  law  in  reference  to  that  subject.  The  borrowing  of  money  is  never 
going  to  be  left  to  the  board  of  supervisors  without  restrictions. 

Mr.  Stuart:  Is  not  the  power  now  given  by  the  Legislature  to  enable  them  to  issue 
bonds? 

Mr.  Turnbull:  No,  sir;  if  the  Legislature  does  anything  it  will  enable  them  to  levy 
a  certain  rate  of  taxes. 

Mr.  Stuart:  Can  they  not  issue  bonds  without  a  special  act  of  the  Legislature  under 
the  provision  of  the  committee? 

Mr.  Turnbull:  Not  without  restrictions.  What  does  the  special  act  of  the  Legisla- 
ture do?  In  nine  cases  out  of  ten  it  leaves  it  to  the  people  of  the  county  to  say  whether 
or  not  bonds  shall  be  issued.  Cannot  the  Legislature  do  the  same  thing  in  reference  to 
roads?   We  do  not  affect  that  a  particle. 

Our  report  does  not  touch  that  question.  It  simply  says  that  the  Legislature  shall 
have  the  power  to  delegate  to  the  board  of  supervisors  of  the  county  such  special  legisla- 
tion as  it  may  think  proper,  not  inconsistent  with  this  Constitution.  I  cannot  see  any 
difficulty  in  reference  to  this  provision;  and,  therefore,  I  urge  upon  the  Committee  to  let 
the  sub-section  stand  as  it  is,  as  one  of  the  important  matters  that  will  relieve  the  Legis- 
lature of  having  a  special  road  law  brought  up  at  every  session. 

Mr.  Brown:  Mr.  President,  the  argument  of  gentlemen  on  the  opposite  side  would 
lead  one  to  suppose  that  myself  and  others  associated  with  me  propose  to  take  this  matter 
entirely  out  of  the  hands  of  the  board  of  supervisors.  Such  is  not  the  case.  We  simply 
do  not  want  the  matter  to  be  placed  in  such  a  position  that  there  will  be  no  possibility  of 
an  appeal. 

Under  the  present  status  of  this  report  there  can  be  only  a  general  law  or  special 
legislation  which  is  delegated  to  the  boards  of  supervisors.  I  submit  that  our  experience 
in  the  State  of  Virginia  in  road  matters  might  lead  one  to  suppose  that  there  might  come 
a  time  when  that  system  would  not  work  satisfactorily.  We  simply  ask  that  there  shall 
be  engrafted  in  this  Constitution  the  provision  that  we  may  have  a  further  appeal,  if  neces- 
say,  for  special  legislation  to  the  Legislature. 

I  do  not  understand,  nor  do  I  believe  that  with  the  restrictions  which  have  been  put 
around  legislation  by  this  legislative  report  there  can  ever  come  a  time  w^hen  any  special 
legislation  can  be  put  through  the  Legislature  without  proper  consideration.  I  ask  gen- 
tlemen that  they  will  not  deprive  the  counties,  whose  supervisors  have  this  question  to 
deal  with,  of  the  right  to  appeal  if  necessary  to  the  Legislature  in  the  matter  of  special 
legislation  of  this  character. 

I  am  not  one  of  those  who  are  standing  here  and  refusing  to  submit  these  matters  to 
our  boards  of  supervisors.  I  do  not  object  to  the  boards  of  supervisors  dealing  with  the 
road  question,  but  I  do  want  to  see  some  provision  left  in  the  Constitution  by  which  if  the 
system  does  not  work  satisfactorily  there  may  be  an  appeal  to  the  Legislature. 

Mr.  Kendall:  Mr.  Chairman,  this  is  a  matter  about  which  I  feel  a  good  deal  of  in- 
terest and  upon  which  I  do  not  hesitate  to  say  that  I  have  not  very  positive  opinions. 
There  is  a  feature  of  the  subject  which  it  seems  to  me  may  have  been  overlooked  some- 
what. I  question  very  much  indeed  whether  it  would  be  found  that  the  Legislature  was 
a  good  legislative  body  if  it  had  to  execute  the  laws  which  it  passed. 

You  propose  to  make  the  board  of  supervisors  a  legislative  body,  and  also  to  give 
them  power  to  put  into  execution  the  laws  which  they  are  to  make.  There  are  always 
influences  at  work  behind  every  legislative  body,  and  if  that  body  has  the  power  to  exe- 
cute the  laws  those  influences  become  twofold.  It  would  open  room  for  jobs  of  all  possible 
kinds  when  the  jobbers  know  that  the  man  who  is  to  make  the  law  has  a  job  to  dispose 
of.    It  seems  to  me  that  that  is  a  view  of  this  question  which  ought  to  be  considered  by 
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this  Committee  before  they  commit  themselves  to  vesting  such  power  in  any  body  of  any 
kind. 

I  know  it  very  frequently  occurs  that  when  a  board  of  supervisors  have  the  power, 
as  is  the  case  with  many  of  them  in  the  State,  to  put  a  road  law  into  effect  at  once,  there 
are  multitudes  of  applications  for  positions  under  it.  Boards  of  supervisors  are  made  of 
men,  with  friends  scattered  around  them.  Many  of  them  want  to  have  some  special  benefit 
to  be  derived  under  their  action,  and  those  are  men,  perhaps,  who  have  been  instrumental 
in  electing  that  very  board,  or  certain  members  of  it.  Does  it  not  occur  to  the  Committee 
that  this  is  an  opportunity,  in  the  language  of  slang,  to  "pull  the  legs"  of  the  members 
who  are  running  for  positions  upon  the  boards?  Does  it  not  occur  to  this  Committee  that 
it  affords  an  opportunity  for  a  fraudulent  scheme,  and  is  much  more  easily  to  be  abused 
than  is  the  case  where  a  board  is  simply  executing  a  law  which  has  been  passed  for  them 
by  the  Legislature? 

I  am  inclined  to  think  that  if  gentlemen  will  look  around  them  they  will  see  in  their 
experience  in  the  State  that  in  some  counties  individuals  of  this  kind  have  been  afforded 
an  opportunity  and  have  taken  advantage  of  it.  Large  amounts  of  expenditures  occur 
under  the  road  laws.  Monej^  is  to  be  put  in  the  hands  of  the  superintendents  of  a  road 
system.  They  are  compelled  to  expend  large  sums  of  money,  and  they  should  make  a 
report  to  somebody.  It  is  the  board  of  supervisors  who  will  probably  have  to  superintend 
their  own  laws.  If  it  is  found  that  there  has  been  waste,  is  the  board  likely  to  call  its 
own  agent  to  an  account?  If  it  has  been  itself  delinquent  in  guarding  its  action  is  it 
likely  to  expose  its  improper  legislation  to  the  people?  The  Legislature  is  not  responsible 
for  the  execution  of  its  laws.  It  is  not  responsible  for  the  delinquencies  of  its  agent. 
There  is  nobody  that  comes  forward  to  hold  the  Legislature  responsible  for  the  defalca- 
tion of  the  officers  whom  it  appoints  or  provides  for. 

Mr.  Turnbull :  Do  not  the  people  hold  the  Legislature  responsible,  if  it  makes  a  mis- 
take?  That  is  what  my  friend  from  Rockingham  (Mr.  Keezell)  says. 

Mr.  Kendall:  Yes,  sir,  in  the  matter  of  general  legislation,  but  passing  a  law  and 
appointing  an  agent  are  entirely  distinct.  I  think  this  view  of  the  case  is  worthy  of  con- 
sideration. As  I  said  in  the  beginning,  I  feel  some  hesitation  about  it,  because  from  some 
points  of  view  I  will  admit  if  you  happen  to  have  a  board  acquainted  with  road  m.atters  it 
might  be  well  indeed  to  leave  it  to  such  a  board,  but  we  have  boards  and  boards,  and  it  is 
impossible  always  to  perceive  what  some  of  them  may  do. 

Mr.  O'Plaherty:  Mr.  Chairman,  that  is  one  of  the  points  I  meant  to  speak  of  when 
I  sought  the  floor  at  the  time  the  gentleman  from  Northampton  (Mr.  Kendall)"  was  recog- 
nized,, and  I  am  glad  that  gentleman  spoke  of  it.   I  want  to  go  a  step  further,  however. 

This  provision  would  make  our  board  of  supervisors  a  Legislature  with  the  power 
not  only  of  the  Legislature,  but  of  the  executive  branch,  and  also  of  the  judiciary.  We 
will  be  combining  the  legislative,  executive  and  judicial  departments  of  the  government 
and  in  a  way  that  comes  as  close  to  the  people  as  any  other. 

Now,  I  wish  to  speak  of  New  Jersey.  I  had  the  honor  and  pleasure  of  being  in  a 
road  parliament  in  which  I  heard  the  New  Jersey  system  explained  by  the  gentleman 
who  is  the  author  of  the  New  Jersey  law.  I  find  that  in  that  State  they  bonded  their 
counties  to  the  extent  of  hundreds  of  thousands  of  dollars  for  each  county  and  they 
builded  roads  that  cost  them  $5,000  and  $10,000  a  mile. 

The  gentleman  from  Brunswick  (Mr.  Turnbull)  said  it  was  not  the  intention  of  the 
Legislative  Committee's  report  to  give  to  the  counties  the  power  to  issue  bonds.  That 
then  eliminates  a  comparison  between  the  road  laws  of  New  Jersey  and  the  laws  we 
might  have  in  the  State  of  Virginia.  They  have  actually  bonded  their  counties,  as  I 
said,  for  the  purpose  of  building  Telford  and  macadam  roads  to  the  extent  of  hundreds 
of  thousands  of  dollars.  They  have  thereby  enhanced  the  value  of  their  lands,  and 
there  is  an  advantage  in  that  way. 

No  man  here  can  be  more  in  favor  of  roads  than  I  am,  and  I  wish  to  say  to  the 
gentleman  from  Brunswick  who  has  twitted  some  of  us  who  said  we  did  not  wish  to 
take  the  power  away  from  the  people,  that  I  go  a  step  further  than  he  does.  I  want  to 
leave  it  with  the  people  to  direct  both  the  board  of  supervisors  and  their  legislators. 
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You  are  proposing  to  take  away  from  the  people  the  power  to  say  that  they  can  direct 
their  Legislature  and  consequently  the  mieniber  from  their  section.  I  agree  with  the 
gentleman  from  Bedford  (Mr.  Brown)  that  it  is  not  a  question  that  we  do  not  trust  the 
board  of  supervisors,  but  we  want  to  have  the  power  lodged  in  both  for  this  simple  pur- 
pose. "Under  this  report  it  would  be  impossible  to  adopt  a  law  that  would  be  applicable 
to  Piedmont  alone.  That  would  not  be  a  general  law.  It  would  be  impossible  to  adopt 
a  law  that  would  be  applicable  to  the  Valley  of  Virginia,  and  it  would  be  impossible  to; 
make  a  road  under  that  law  the  equal  of  the  great  Valley  turnpike  which  is  said  to  be 
one  of  the  greatest  roads  in  the  world.  Why  was  it  possible  to  have  that  great  road  in 
the  Shenandoah  Valley  from  Staunton  to  Winchester?  It  was  because  they  got  a  charter 
that  would  run  through  the  different  counties.  In  order  now  to  have  a  road  running 
from  Fauquier  over  into  Clarke  and  Warren  you  would  have  to  get  the  consent,  and  the 
unanimous  consent,  of  the  boards  of  supervisors  of  those  three  counties,  which  would 
be  more  difficult  to  my  mind  than  it  would  be  to  get  the  consent  of  the  members  of  the 
Legislature  from  those  counties.  That  is  my  objection  to  this  scheme.  Our  State  is  not 
homogeneous,  if  you  can  speak  of  it  in  that  way,  in  topography  or  geography  any  more 
than  it  is  in  the  question  of  suffrage. 

Mr.  Meredith:    Are  you  not  construing  this  proposed  language  too  strictly? 

Mr.  O'Flaherty:  I  think  not.  I  am  just  following  the  construction  put  upon  it  by  its 
friends. 

Mr.  Meredith:  I  think  not.  Does  not  a  thing  of  this  kind  always  leave  to  the 
Legislature  the  power  of  classification?  That  has  been  the  construction  put  upon  it  in 
the  other  States. 

Mr.  O'Flaherty:  Does  the  gentleman  mean  then,  that  if  this  provision  was  adopted 
it  would  be  possible  for  the  Legislature  to  pass  a  road  law  that  would  be  applicable 
simply  to  Piedmont  Virginia? 

Mr.  Meredith:  I  do  undoubtedly.  I  mean  to  say  that  the  Legislature  could  pass 
a  law  as  to  constructing  streets  in  the  city  of  Richmond  and  a  different  provision  for  a 
city  of  ten  thousand  inhabitants.  They  could  apply  one  provision  to  one  part  of  the 
State,  provided  it  is  not  a  strict  local  law.  The  power  of  classification  is  always  reserved 
to  the  Legislature. 

Mr.  O'Flaherty:  I  do  not  agree  with  the  gentleman  as  to  that  construction,  nor  do 
I  believe  it  is  the  construction  put  upon  it  by  the  gentlemen  who  have  defended  this 
report.  If  that  be  true,  if  it  is  possible  that  that  may  be  done,  then  I  say  my  chief  objec- 
tion to  it  fails. 

Mr.  Meredith:  I  call  the  attention  of  the  gentlemian  to  the  fact  that  under  an  act, 
or  a  provision  of  the  Constitution,  I  believe,  one  of  the  States  undertook  to  provide  as  to 
what  should  be  the  rule  as  to  certain  cities,  and  said  there  should  be  a  general  law.  In 
order  to  avoid  that,  in  some  of  the  States  they  passed  a  law  applying  to  cities  of  a  cer- 
tain number  of  inhabitants,  saying  that  such  should  be  the  law,  and  for  cities  of  so 
many  less  inhabitants  such  should  be  the  law.  That  power  of  classification  has  always 
been  reserved  in  the  law. 

Mr.  O'Flaherty:  I  distinctly  understand  that  in  any  State  where  cities  have  been 
classified  under  the  Constitution,  laws  applicable  to  that  class  may  be  passed. 

Mr.  Meredith:  No;  there  may  be  a  general  law  as  to  cities,  and  the  power  of  classi- 
fication is  reserved  and  the  Legislature  classifies  them. 

Mr.  O'Flaherty:  That  would  be  just  the  same  as  if  they  had  named  the  classifica- 
tion. That  is  a  distinction  without  a  difference.  But  I  knew  it  would  be  impossible  to 
pass  a  law  for  the  counties  of  Clarke  and  Warren,  and  Page  and  Shenandoah.  I  ask 
gentlemen  of  the  Committee  if  they  do  not  agree  with  me  as  to  that.  If  this  were 
adopted,  would  it  not  be  impossible  to  pass  a  law  that  would  be  applicable  simply  to  the 
Valley  counties  of  Virginia,  unless  the  provisions  might  be  in  some  way  twisted  or 
classified  so  as  to  apply  to  that  section  of  the  State  in  the  same  way  tTiat  it  would  apply 
to  the  section  of  Portsmouth? 

Mr.  Meredith:  I  did  not  contend  that  you  could  name  Page  and  Warren  and  Rappa- 
hannock.   I  do  not  contend  that.    But  I  mean  that  the  Legislature  can  draw  a  distinc- 
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tion  as  to  mountain  roads  and  sandj^  roads,  and  in  matters  of  that  kind.  They  have  that 
power  of  classification. 

Mr.  O'Flaherty:  That  is  the  very  point  I  was  thinking  of  this  morning.  It  would 
take  longer  to  get  that  kind  of  a  law  through  the  Legislature  than  it  would  take  to 
enact  a  special  law  for  every  county  in  the  State  of  Virginia.  You  would  never  get  the 
Legislature  to  agree  upon  a  law  that  was  so  flexible  that  you  could  apply  it  to  different 
counties.  I  appeal  to  gentlemen  here  who  are  members  of  the  Legislature  if  it  is  not 
true  that  that  would  be  a  practical  impossibility.  Therefore,  in  conclusion,  I  believe  we 
ought  to  leave  it  both  with  the  supervisors  and  with  the  Legislature,  and  consequently 
with  the  people  who  will  be  represented,  and  whose  opinions  will  be  expressed  through 
these  various  agencies. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  I  shall  detain  the  Committee  only  a  few 
minutes  to  answer  one  or  two  of  the  points  which  have  been  made  by  the  opposition  to 
this  provision.  In  the  first  place,  I  wish  to  submit  that  the  question  of  bonding  counties 
is  absolutely  irrelevant.  That  question  is  not  affected  by  anything  in  our  report.  I 
think  and  hope  that  question  is  being  dealt  with  by  other  committees  of  the  Convention. 

There  is  now  no  restriction,  as  I  understand,  upon  the  power  of  the  General  Assembly 
in  that  regard.    I  think  there  ought  to  be  a  restriction. 

Leaving  out  of  view,  then,  the  question  of  bonding  the  counties,  it  seems  to  me  that 
no  sufficient  argument  has  been  adduced  against  the  adoption  of  what  we  propose.  Mr. 
Chairman,  what  do  we  propose?  We  do  not  propose  that  the  General  Assembly  of  Vir- 
ginia shall  grant  any  enumerated  legislative  powers  to  the  board  of  supervisors.  What 
we  propose  is  to  divest  the  General  Assembly  of  authority  to  enact  special  road  laws. 
But  there  will  be  preserved  to  the  General  Assembly  the  right  to  enact  general  road 
laws  for  the  State,  and  in  enacting  those  general  laws  the  right  to  make  general  pro- 
visions for  maintaining  and  working  the  roads,  and  it  can  make  those  provisions  so 
flexible  and  of  such  latitude,  and  can  delegate  such  limited  powers  of  legislation,  that 
there  will  be  no  difficulty  at  all  in  the  board  of  supervisors  of  any  county  taking  care  of 
the  roads  of  that  county. 

Gentlemen  mistake  very  much  if  they  think  it  will  be  necessary  for  the  General 
Assembly  to  say  to  a  county  board  of  supervisors,  "we  will  refrain  from  any  legislation 
whatever  touching  the  roads  of  your  county  and  require  you  to  do  all  of  the  legislating." 
That  is  not  to  be  expected,  and  that  has  not  occurred  in  the  other  States  where  con- 
stitutional provisions  of  this  sort  have  been  adopted. 

Now,  take  the  State  of  New  York.  In  that  State,  where  they  have  mountains  and 
valleys,  where  they  have  seashore  and  river  country,  where  there  is  great  diversity  of 
natural  conditions,  they  have  said  in  their  Constitution,  recently  adopted:  "The  laying 
out,  opening,  altering,  working,  or  discontinuing  roads,  highways  or  alleys,  or  for  drain- 
ing swamps  or  other  lowlands,"  shall  not  be  regulated  by  any  special  or  local  statute. 

The  Legislature  in  that  State  is  prohibited  from  any  local  or  special  legislation  in 
that  class  of  cases,  the  exact  class  of  cases  that  we  have  now  under  consideration  here. 
Then,  the  Constitution  of  New  York  contains  this  further  provision,  similar  to  the  one 
which  we  are  proposing: 

The  Legislature  shall  by  general  laws  confer  upon  the  boards  of  supervisors  of  the 
several  counties  of  the  State  such  further  powers  of  local  legislation  and  administration 
as  the  Legislature  may  from  time  to  time  deem  expedient. 

That  has  proved  to  be  a  successful  plan  in  the  great  State  of  New  York,  where  the 
roads  are  good  and  improving,  and  where  there  is  far  less  criticism  and  far  less  dis- 
satisfaction than  in  Virginia. 

The  same  system  has  been  adopted,  as  the  gentleman  from  Brunswick  (Mr.  Turn- 
bull)  has  remarked,  in  the  State  of  New  Jersey,  and  it  has  been  found  satisfactory.  It 
has  been  adopted  in  the  State  of  Colorado  and  found  satisfactory.  It  has  been  adopted 
in  Idaho  and  California  and  many  other  States  and  found  satisfactory.  All  across  this 
country  from  ocean  to  ocean  that  system  has  been  adopted  and  found  satisfactory,  and 
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there  has  not  been  an  intimation  of  a  desire  upon  the  part  of  any  State  which  has  tried 
it  to  give  it  up. 

I  had  almost  omitted  to  refer  to  our  sister  State  of  West  Virginia,  which  stands  with 
the  other  States  mentioned.  Now,  Mr.  Chairman,  what  has  been  done  so  commonly  and 
successfully  elsewhere  is  not  likely  to  produce  injury  here. 

What  has  been  one  paramount  result  of  the  operation  of  this  system  in  other  States? 
Greater  uniformity  has  been  attained,  and  that  I  submit  is  what  we  have  got  to  obtain 
in  Virginia  before  we  will  really  improve  our  roads  as  we  should.  We  are  without 
uniformity  of  system  now,  and  the  only  remedy  is  to  say  to  the  General  Assembly,  you 
shall  cease  to  pass  these  special  laws  which  result  in  a  patch-work  system,  if  it  really 
deserves  the  name  of  system. 

At  present  what  occurred?  Often  without  regard  to  the  wishes  of  the  people  of  a 
county,  a  member  of  the  House  of  Delegates  comes  here  and  has  a  special  law  passed 
for  that  county,  and  the  people  are  forced  to  live  under  it.  If  that  is  incorrect — if  the 
legislation  that  has  been  thus  had  is  satisfactory — the  gentleman  from  Bedford  (Mr. 
Brown)  should  not  object  to  our  proposition,  because  every  county  now  has  its  special 
laws  and  if  all  of  those  special  laws,  or  the  majority  of  them,  are  good,  they  can  be  re- 
tained intact  under  one  of  the  provisions  of  this  article. 

Mr.  Watson:  I  wish  to  ask  the  gentleman  if  he  ever  traveled  over  the  roads  of  West 
Virginia? 

Mr.  R.  Walton  Moore:  Yes,  sir,  I  have  traveled  over  the  roads  of  West  Virginia  tc 
some  extent,  and  I  do  not  think  it  can  be  said  that  the  roads  in  that  State  are  worse  than 
the  roads  in  the  State  of  Virginia.  I  have  traveled  over  the  roads  of  the  State  of  Virginia 
to  a  greater  extent,  and  I  would  be  glad  to  give  them  higher  praise  than  is  possible.  The 
truth  is  that  our  people  are  as  anxious  about  their  roads  as  they  are  about  any  one  thing 
that  concerns  them.  Recently  the  tv/o  great  political  parties  met  in  Convention,  and  the 
platform  of  each  party  contains,  I  believe,  a  plank  about  roads.  The  candidates  of  the 
parties  are  now  stumping  the  State,  and  one  of  the  topics  under  discussion  is  this  matter 
of  bettering  the  roads. 

Now,  my  fear  is,  as  long  as  you  adhere  to  the  present  lack  of  system,  as  long  as  you 
provide  for  this  patchwork  performance,  allowing  a  member  of  the  House  of  Delegates 
from  any  county  to  come  here  and  pass  a  special  road  law,  which  is  almost  certain  to  be 
altered  when  the  General  Assembly  again  meets — so  long  as  you  do  that  you  will  fail  to 
start  upon  the  course  of  improvement  .of  the  roads  of  the  State  of  Virginia  which  ought 
to  be  made,  and  which  ought  to  be  made  in  the  near  future. 

Mr.  Brown:  Does  the  gentleman  mean  that  by  delegating  this  power  to  one  hundred 
boards  of  supervisors  we  will  avoid  the  possibility  of  patchwork? 

Mr.  R.  Walton  Moore:  I  will  answer  the  gentleman  that  I  do  not  think  there  ought 
to  be  a  delegation  of  power  to  the  boards  of  supervisors  to  the  extent  intimated  by  his 
question.  We  ought  to  do  what  has  been  done  in  the  other  States,  and  by  general  law  lay 
down  general  principles  and  rules  and  authorize  the  local  boards  of  supervisors  to  act 
within  the  limits  of  those  principles  and  those  rules.  We  are  behind  hand  in  Virginia, 
because  we  decline  to  adopt  the  modern  system  and  the  modern  methods  which  are  im- 
proving the  roads  in  other  States. 

There  was  an  effort  about  the  time  I  was  in  the  General  Assembly  to  enact  a  general 
road  law.  When  the  bill  was  being  considered  member  after  member  arose  upon  the  floor 
of  the  House  of  Delegates  and  had  his  county  excepted,  until  finally  the  only  highway  in 
the  State  of  Virginia,  I  understand,  to  which  the  bill  applied  was  a  piece  of  ground 
located  in  the  city  of  Winchester. 

We  do  not  attempt  to  go  into  particulars.  We  leave  it  all  to  the  General  Assembly. 
It  is  for  that  body  to  say  how  far  the  general  law  shall  be  operative  everywhere  ( I  mean 
as  to  the  details  of  maintaining  and  working  the  roads)  and  to  what  extent  the  boards  of 
supervisors  shall  exercise  legislative  power.  It  is  all  trusted  to  the  General  Assembly, 
and  it  is  better  to  trust  it  to  the  General  Assembly  than  to  trust  it  to  individual  members 
of  the  General  Assembly. 

I  repeat,  that  the  General  Assembly  acts  in  a  perfunctory  manner  now  in  this  matter. 
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A  member  of  the  House  of  Delegates  introduces  a  road  bill,  for  instance,  for  the  county  of 
Brunswick,  and  it  goes  through  without  examination  or  question.  It  may  be  good  or  it 
may  be  bad,  but  I  will  hazard  the  assertion  that  there  have  been  more  bad  laws  than  good 
laws  thus  enacted.  This  is  proved  by  the  rapid  and  continual  changes  to  which  they  are 
subjected. 

When  we  reapportion  the  State  for  members  of  the  House  of  Delegates,  unless  the 
membership  is  enla.rged,  it  will  be  necessary  to  turn  more  than  one  county  into  some  of 
the  districts.  There  will  be  legislative  districts  made  up  of  perhaps  three  or  four  or  even 
more  counties.  That  is  because  some  sections  of  the  State  have  so  advanced  in  population 
that  they  will  be  entitled  to  more  representation  than  they  have  now.  There  may  be 
several  counties  represented  by  one  member  in  the  House  of  Delegates,  and  if  we  adhere 
to  the  present  system  we  will  have  the  curious  result  of  one  man  coming  here  and  attend- 
ing to  all  the  road  legislation  for  several  counties.  He  does  it  now  more  or  less  unsatis- 
factorily for  one  county  and  sometimes  for  two  counties.  He  will  then  discharge  the 
duty  still  less  satisfactorily  for  a  larger  number  of  counties. 

Mr.  Keezell:  Mr.  Chairman,  in  view  of  the  discussion  of  this  question  yesterday,  in 
which  I  participated  somev/hat,  I  did  not  intend  to  have  anj^thing  to  say  to-day,  but  it 
seems  to  me  that  the  chairman  of  the  Legislative  Committee  has  reversed  himself  from 
the  position  he  took  yesterday  with  reference  to  this  matter.  Yesterday,  as  I  understood 
him,  the  proposition  was  to  delegate  to  boards  of  supervisors  the  power  of  legislation. 

Mr.  R.  Walton  Moore:  Let  me  say  to  the  gentleman  from  Rockingham  that  he  must 
have  misunderstood  me,  because  if  he  will  read  the  report — and  of  course  the  question 
must  be  decided  upon  the  language  of  the  report — he  will  see  that  there  is  nothing  in  it 
which  warrants  the  view  that  we  are  directing  the  General  Assembly  to  make  any  delega- 
tion of  legislative  power.  Out  of  a.bundant  caution  we  have  simply  provided  that  the 
General  iVssembly  be  authorized  to  delegate  legislative  power  to  the  board  of  supervisors 
in  any  case,  not  simply  in  the  case  of  a  road,  but  in  any  case  in  which  it  may  be  deemed 
proper. 

Mr.  Keezell:  I  will  say,  then,  if  I  have  misunderstood  the  gentleman,  that  certainly 
the  trend  of  the  arguments  adduced  here  by  those  who  spoke  yesterd-ay  in  favor  of  this 
section  and  against  the  amendment  of  the  gentleman  from  Bedford  (Mr.  Brown)  was  that 
the  board  of  supervisors  were  closer  to  the  people  than  the  member  or  members  of  the 
Legislature  from  a  particular  county,  and  therefore  it  was  a  better  tribunal  to  legislate 
about  road  matters  than  the  Legislature  of  Virginia.  That  certainly  was  the  argument 
adduced  here  in  support  of  the  proposition  of  the  committee. 

In  the  remarks  I  made  yesterday  I  contended  that  a  member  of  the  Legislature  was 
as  much  the  representative  of  the  people  as  was  a  board  of  supervisors,  and  I  thought  it 
was  unwise  to  take  away  from  the  Legislature  all  opportunity  for  "local  legislation  in 
regard  to  roads  and  to  invest  the  board  of  supervisors  with  that  entire  power.  I  did  not 
yesterday  bring  out  the  point  as  it  was  brought  out  by  the  gentleman  from  Northampton. 
But  it  v/as  one  of  the  strong  points  of  objection  in  my  mind  against  investing  the  board  of 
supervisors  with  the  exclusive  right  of  local  legislation.  It  was  the  point  that  you  made 
them  both  a  legislative  and  an  executive  department;  by  this  provision,  that  they  made 
the  law^s  and  then  they  executed  them;  that  there  was  no  check  upon  them;  that  they 
could  make  such  laws  as  they  pleased  and  execute  them  as  they  saw  fit. 

The  gentleman,  it  seems  to  me,  has  reversed  his  position.  If  I  understand  the  force 
of  his  remarks  to-day,  he  does  not  propose,  and  it  is  not  his  idea,  that  the  Legislature 
should  give  such  power  to  the  board  of  supervisors,  but  they  are  to  have  some  code  of 
general  legislation,  and  then  the  board  of  supervisors  is  to  be  confined  within  that  general 
scope.  The  point  I  made  yesterday  was  that  I  had  served  in  the  Legislature  some  three 
sessions  as  a  member  of  the  Senate,  and  in  that  time  I  had  seen  the  effort  made  three 
different  times  to  pass  some  kind  of  general  road  legislation,  and  it  was  impossible  to  pass 
any  general  road  legislation  which  would  be  accepted  by  the  different  sections  of  this 
State,  and  necessarily  so,  because  of  the  very  divergent  interests  and  the  different  condi- 
tions that  exist  in  the  various  parts  of  the  State,  for  which  reasons  no  road  law  could  be 
passed  which  would  be  applicable  alike  to  all. 
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I  think  it  is  very  much  better  to  let  the  Legislature  have  some  power  in  this  matter. 
I  do  not  want  to  divest  the  board  of  supervisors  of  certain  discretion  in  the  matter.  I 
think  it  ought  to  have  some  discretion.  I  am  not  here  to  undertake  to  rob  the  board  of 
supervisors  of  proper  power  in  reference  to  roads.  But  I  think  they  ought  not  to  be 
makers  of  the  law,  but  that  they  should  execute  the  law  within  a  discretion  given  them  by 
the  makers  of  the  law. 

The  trouble  I  see  with  the  report  of  the  committee  is  this:  They  say  in  one  section 
of  their  report  that  they  do  not  propose  to  get  rid  of  special  road  laws;  that  the  counties 
which  now  have  them  may  continue  them,  if  they  see  fit;  but  they  have  arranged  it  so  it 
matters  not  how  insignificant  an  amendment  may  be  which  may  be  necessary  to  a  special 
road  law  which  it  is  proposed  to  continue  under  their  legislation,  nor  how  important  it 
may  be,  either  one  of  two  things  has  to  be  done — the  Legislature  has  to  vote  to  repeal  the 
special  law  in  toto,  and  the  county  come  in  under  the  provisions  of  the  general  law,  or 
under  some  one  of  the  multitude  of  general  laws,  as  the  case  may  be,  as  suggested  by  the 
gentleman,  or  the  Legislature  will  have  to  allow  the  board  of  supervisors  the  power  to 
make  new  laws  entirely,  as  the  power  may  be  delegated  by  the  General  Assembly. 

It  does  seem  to  me  that  the  safest  and  best  plan  is  to  let  the  matter  rest  as  it  is  now. 
Let  the  Legislature  have  the  power,  if  it  sees  fit  to  exercise  it,  of  enacting  road  legislation 
applicable  to  the  counties,  because  counties  even  in  the  same  section  of  the  State  differ 
materially  as  to  what  is  proper  with  reference  to  a  road  law.  The  same  road  law  would 
not  be  satisfactory  probably  in  all  sections  of  the  Valley  of  Virginia,  because  there  is  great 
diversity  of  conditions  even  in  the  Valley  of  Virginia.  You  have  some  sections  of  the 
Valley  that  are  very  different  from  other  sections,  and  I  suppose  the  same  thing  is  true 
with  the  balance  of  the  State. 

Mr.  Brown's  amendment  was  agreed  to,  there  being  on  a  division — ayes,  40;  noes,  26. 

On  motion,  it  was  agreed  to  strike  out  sub-section  16. 

The  word  "private"  was  inserted  before  the  word  "corporation"  in  sub-sections  22,  23, 
24,  and  25. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  I  think  we  are  about  through  with  the  con- 
sideration of  the  report.  I  want  to  call  attention  to  the  fact  that  not  all  of  its  provisions 
have  yet  been  passed  upon.  I  do  this  simply  that  it  may  be  borne  in  mind  that  some  of  its 
provisions  are  yet  to  be  considered.  All  of  them  have  been  considered  except  section  18 
and  section  23,  which  have  been  referred  by  the  Convention  to  other  standing  committees 
of  the  Convention;  section  4,  which  relates  to  apportionment,  consideration  of  which  sub- 
ject has  been  postponed  until  some  direction  is  given  to  the  Committee  on  the  Legislative 
Department  by  the  Convention;  section  20,  which  touches  the  controverted  question  of  the 
allowance  of  compensation  to  the  owners  of  lands  which  are  damaged  as  well  as  the 
owners  of  lands  which  are  taken  in  the  exercise  of  the  power  of  eminent  domain;  section 
21,  which  relates  to  the  incorporation  of  churches;  and  sub-section  21  in  section  24,  which 
relates  to  the  regulation  of  the  taking  and  killing  of  game. 

My  understanding  is  that  the  Committee  of  the  Whole  has  postponed  until  next  Mon- 
day the  consideration  of  the  undetermined  questions. 

The  Committee  rose  and  the  Convention  adjourned  until  to-morrow,  Thursday,  October 
3,  1901,  at  10:30  o'clock  A.  M. 


THURSDAY,  October  3,  1901. 

The  Convention  met  at  10:30  o'clock  A.  M. 
Prayer  by  Rev.  Richard  Mcllwaine,  D.  D. 

Contested  Election  Case. 

The  hour  fixed  for  the  consideration  of  the  Treat-Gregory  contested  election  case 
having  arrived,  Mr.  Dunaway  proposed  the  following  resolutions: 
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Resolved,  first,  that  Roger  Gregory  is  not  entitled  to  a  seat  in  this  body. 
Resolved,  second,  that  Morgan  Treat  is  entitled  to  a  seat  in  this  body. 
Mr.  Harrison  offered  the  following  substitute: 

Resolved,  first,  that  Morgan  Treat  is  not  entitled  to  a  seat  in  this  body. 
Resolved,  second,  that  Roger  Gregory  is  entitled  to  a  seat  in  this  body. 

Mr.  Quarles:  Mr.  President,  I  will  ask  the  Chair  to  rule  which  shall  have  the  open- 
ing and  closing,  the  contestant  or  the  contestee?    Let  that  be  understood. 

The  President:  The  Chair  thinks  that  the  contestant  has  the  right  to  open  and 
close  the  debate. 

Mr.  Dunaway  addressed  the  Convention  in  behalf  of  the  contestant,  Mr.  Treat. 

He  was  followed  by  Mr.  Harrison,  chairman  of  the  Committee,  who  spoke  at  length 
in  support  of  Mr.  Gregoi-y's  right  to  a  seat  in  the  Convention. 

Mr.  Gillespie  followed  Mr.  Harrison,  in  an  argument  in  favor  of  the  contestant. 

At  the  conclusion  of  the  speech  of  Mr.  Gillespie,  the  Convention  adjourned  until  to- 
morrow, Friday,  October  4,  1901,  at  10:30  o'clock  A.  M. 


FRIDAY,  October  4,  1901. 

The  Convention  met  at  10:30  o'clock  A.  M. 
Prayer  by  Rev.  W.  F.  Dunaway,  D.  D. 

The  day's  session  was  consumed  in  argument  upon  the  contested  election  case  of 
Treat  vs.  Gregory.  Mr.  Thomas  L.  Moore  spoke  for  the  contestant  and  Messrs.  Carter 
and  George  K.  Anderson  for  the  contestee. 

At  the  conclusion  of  Mr.  Anderson's  speech,  the  Convention  adjourned  until  to- 
morrow, Saturday,  October  5,  1901,  at  10:30  o'clock  A.  M. 


SATURDAY,  October  5,  1901. 

The  Convention  met  at  10:30  o'clock  A.  M. 

Prayer  by  Rev.  George  Cooper,  D.  D.,  of  Richmond. 

County  Organization. 

Mr.  T.  H.  Barnes,  from  the  Committee  on  the  Organization  and  Government  of 
Counties,  made  the  following  report: 

To  the  Hon.  John  Goode.  President  of  the  Constitutional  Convention: 

The  undersigned  Committee  on  the  Organization  and  Government  of  Counties  begs 
leave  to  submit  the  following  report  as  the  result  of  its  deliberations: 

The  changes  proposed  by  your  committee  to  Article  VII.  of  the  present  Constitution, 
which  relates  to  county  organization,  are  neither  numerous  nor  of  a  radical  nature,  and 
are  mainly  as  follows,  to-wit: 

1.  The  offices  of  county  and  circuit  clerks  are  consolidated,  regardless  of  the  popu- 
lation of  the  county. 

2.  County  treasurers  are  made  ineligible  for  re-election  after  the  second  term. 

3.  The  commissioners  of  the  revenue  are  ineligible  to  the  same  ofiice  for  the  next 
succeeding  term,  and  are  to  be  paid  per  capita,  as  well  as  a  percentage  on  the  amount 
of  property  listed  by  them. 

4.  The  boards  of  supervisors  are  authorized  in  their  discretion  to  require  all  able- 
bodied  male  persons  between  the  ages  of  eighteen  and  fifty  years,  to  work  in  person,  or 
by  substitute,  on  some  public  road  in  the  vicinity  in  which  such  persons  reside. 
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5.  All  regular  elections  for  coimtj^  and  district  offices  shall  be  held  on  Tuesday 
after  the  first  Monday  in  November  and  whose  terms  are  for  four  years,  except  the  clerk 
of  the  court,  whose  term  of  office  is  eight  years.  The  change  here  is  as  to  the  time  at 
which  elections  are  held,  and  the  term  of  district  officers  and  clerk. 

6.  All  county  officers  are  required  to  renew  the  security  on  their  bonds  when 
deemed  necessary.    The  provision  in  the  present  Constitution  applies  to  sheriffs  only. 

Article  V!l. — County  Organization. 

Section  1.  There  shall  be  elected  by  the  qualified  voters  of  each  county  one  sheriff, 
one  attorney  for  the  Commonwealth,  who  shall  also  be  the  Commonwealth's  attorney 
for  the  circuit  court;  one  county  clerk,  who  shall  also  be  the  clerk  of  the  circuit  court; 
one  county  treasurer,  who  shall,  after  the  second  term,  be  ineligible  to  same  office  for 
the  next  succeeding  term,  for  either  treasurer  or  deputy-treasurer;  and  so  many  com- 
missioners of  the  revenue  as  may  be  provided  by  law,  who  shall  be  paid  per  capita  as 
well  as  a  percentage  on  the  amount  of  property  listed  by  them,  and  who  shall  list  and 
return  for  taxation  all  classes  of  personal  property,  and  discharge  such  other  duties  as 
may  be  prescribed  by  law,  and  who  shall  be  ineligible  to  the  same  office  for  the  next  suc- 
ceeding term;  one  superintendent  of  the  poor  and  one  countj'^  surveyor. 

Section  2.  The  magisterial  districts  shall  remain  as  now  laid  off,  named  and  fixed 
by  law;  provided,  that  hereafter  no  additional  districts  shall  be  made  containing  less 
than  thirty  square  miles.  In  each  district  there  shall  be  elected  one  supervisor,  not 
more  than  three  justices  of  the  peace,  one  constable  and  one  overseer  of  the  poor.  The 
supervisors  of  the  districts  shall  constitute  the  board  of  supervisors  of  the  county, 
whose  duty  it  shall  be  to  audit  the  accounts  of  the  county,  examine  the  books  of  the 
commissioners  of  the  revenue,  regulate  and  equalize  the  valuation  of  property,  fix  the 
county  and  district  levies  for  the  ensuing  year,  and  shall  perform  any  other  duties  re- 
quired of  tho.m  by  law. 

Section  3.  (This  section  relates  to  the  organization  of  school  districts  and  the 
election  of  school  trustees,  and  a  conference  is,  therefore,  recommended  with  the  Com- 
mittee on  Education.) 

Section  4.  All  regular  elections  for  county  and  district  officers  shall  be  held  on 
Tuesday  after  the  first  Monday  in  November,  and  all  of  said  officers  shall  enter  upon  the 
duties  of  their  offices  on  the  first  day  of  January  next  succeeding  their  election,  and 
ahall  hold  their  respective  offices  for  the  term  of  four  years,  except  the  clerk  of  the 
court  shall  hold  office  for  eight  years. 

Section  5.  The  General  Assembly,  at  its  first  session  after  the  adoption  of  the 
Constitution,  shall  pass  such  laws  as  may  be  necessary  to  give  effect  to  the  provisions 
of  this  article. 

Section  6.  No  county  officer,  or  supervisor,  shall  hold  any  other  office.  All  officers 
who  are  required  by  law  to  give  bond,  may  be  required  to  renew  the  security  on  said 
bonds,  and  in  default  of  so  doing,  their  offices  shall  be  declared  vacant.  Counties  shall 
never  be  made  responsible  for  the  acts  of  the  sheriffs. 

Respectfully  submitted, 

THOMAS  H.  BARNES, 
G.  T.  GARNETT, 
GEORGE  B.  KEEZELL, 
BEVERLY  A.  HANCOCK, 
J.  B.  T.  THORNTON, 
J.  W.  GILMORE, 
J.  W.  ORR. 

Minority  Report  County  Organization. 

Mr.  Withers  offered  the  following  minority  report: 

To  the  Hon.  John  Goode,  President  of  the  Constitutional  Convention: 

The  undersigned  beg  leave  to  submit  the  following  minority  report  on  the  organiza- 
tion and  government  of  counties: 

Article  VII. 
County  Organization. 

Section  1.  There  shall  be  elected  by  the  qualified  voters  of  each  county  one  sheriff, 
who  shall,  in  the  addition  to  his  duties  as  sheriff,  perform  the  duties  of  the  treasurer 
as  now  prescribed  by  law;  provided,  that  in  counties  of  more  than  thirty  thousand 
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inhabitants  the  office  of  treasurer  msiy  be  created  by  law;  one  clerk,  and  so  niany 
commissioners  of  the  revenue  as  may  be  provided  by  law,  who  shall  be  appointed  by 

 ,  and  who  shall  be  paid  per  capita,  as  well  as  a  percentage  of  the  amount  of 

property  listed  by  them,  and  who  shall  list  and  return  for  taxation  all  classes  of  per- 
sonal property,  and  discharge  such  other  duties  as  may  be  prescribed  by  law;  one 
superintendent  of  the  poor;  one  county  surveyor,  and  not  less  than  three  nor  more  than 
five  supervisors,  to  be  elected  by  the  voters  of  the  county  at  large,  who  shall  constitute 
the  Board  of  Supervisors  of  the  county,  whose  duty  it  shall  be  to  audit  the  accounts 
of  the  county,  examine  the  books  of  the  commissioners  of  the  revenue,  regulate  and 
equalize  the  valuation  of  property,  and  fix  the  county  and  district  levies  for  the  ensuing 
year. 

Section  2.  The  magisterial  district  shall  remain  as  now  laid  off.  named  and  fixed 
by  law;  provided,  that  hereafter  no  additional  districts  shall  be  made  containing  less 
than  sixty  square  miles.  In  each  district  there  shall  be  elected  not  more  than  three 
justices  of  the  peace,  one  constable  and  one  overseer  of  the  poor. 

This  report  differs  from  the  majority  report  in  these  respects.     It  abolishes — 

(1)  The  attorney  for  the  Commonwealth. 

(2)  The  county  treasurer,  with  a  provision  that  in  counties  of  more  than  thirty 
thousand  inhabitants  the  office  of  treasurer  may  be  created  by  law. 

(3)  It  makes  the  commissioners  of  the  revenue  appointive. 

(4)  It  provides  for  not  less  than  three  nor  more  than  five  supervisors  to  be  elected 
by  the  voters  of  the  county  at  large. 

(5)  It  enlarges  the  area  of  any  new  magisterial  district  that  may  be  created  from 
thirty  to  sixty  square  miles. 

Respectfullv  submitted. 

EUGENE  WITHERS. 
GEORGE  P.  TARRY. 

The  imfinished  business  was  the  contested  election  case  from  the  counties  of  King 
William  and  Hanover. 

Mr.  Pollard  took  the  position  that  neither  the  contestant  nor  the  contestee  had  been 
elected,  and  that  a  proper  canvass  of  the  returns  would  show  that  each  had  received 
1,679  votes.  His  argument  was  directed  to  show  that  the  election  held  May  23,  1901, 
was  null  and  void,  and  that  a  writ  of  election  should  be  awarded. 

Mr.  B.  T.  Gordon  followed  'Mi\  Pollard  in  an  earnest  and  eloquent  appeal  in  behalf 
of  the  contestant. 

At  the  conclusion  of  Mr.  Gordon's  speech,  Mr.  Pollard  offered  the  following  resolu- 
tion : 

Resolved,  That  in  the  matter  of  the  contested  election  case  of  Morgan  Treat  against 
Roger  Gregory,  a  new  election  is  hereby  ordered,  and  that  the  President  of  the  Con- 
vention is  hereby  instructed  to  issue  a  writ  of  election. 

On  motion  of  Mr.  Harris,  the  matter  was  passed  by  until  Tuesday  morning,  and  the 
Convention  adjourned  until  ilonday,  October  7,  1901,  at  12  o'clock  M. 


MONDAY,  October  7,  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  Richard  Mcllwaine,  D.  D. 

The  da3''s  session  was  consumed  in  the  presentation  of  various  petitions  and  in  the 
transaction  of  routine  business. 

The  Convention  adjourned  until  to-morrow,  Tuesday,  October  8,  1901,  at  10:30 
o'clock  A.  ^I. 
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TUESDAY,  October  8,  1901. 

The  Convention  met  at  10:30  o'clock  A.  M. 

Prayer  by  Rev.  Richard  Mcllwaine,  D.  D. 

Mr.  R.  Walton  Moore  proposed  the  following  resolution: 

Resolved,  That  beginning  next  Monday  the  President  vacate  the  chair  at  2  o'clock 
P.  M.  and  resume  it  at  8  o'clock  P.  M. 

The  resolution  was  agreed  to. 

The  hour  for  the  special  order  of  business — the  contested  election  case — ^having 
arrived,  the  President  announced  that  Mr.  Turnbull  would  conclude  the  argument  for 
the  contestee  and  would  be  followed  by  Mr.  Quarles  for  the  contestant. 

Mr.  Turnbull  made  an  exhaustive  argument  in  favor  of  the  contestee's  right  to  his 
seat  in  the  Convention.  He  contended,  and  offered  the  evidence  in  figures  to  prove  his 
position,  that  Mr.  Gregory  was  elected  by  a  safe  majority. 

Mr.  Quarles  concluded  the  argument  for  the  contestant,  in  a  clear  and  logical  speech, 
based  upon  the  evidence  in  the  case. 

At  the  conclusion  of  the  speech  of  Mr.  Quarles,  a  vote  was  taken  upon  the  amend- 
ment was  offered  by  Mr.  Pollard. 

The  amendment  was  rejected.  -  _  ■ 

The  President:  The  question  now  is  on  the  amendment  proposed  by  the  gentleman, 
from  Frederick,  which  the  Secretary  will  read. 

The  Secretary:  The  gentlen^an  from  Frederick  (Mr.  Harrison)  proposes  the  fol- 
lowing as  a  substitute  for  the  resolution  offered  by  the  gentleman  from  Lancaster  (Mr. 
Dunaway) : 

Resolved,    first.  That  Morgan  Treat  is  not  entitled  to  a  seat  in  this  body. 
Resolved,  second.  That  Roger  Gregory  is  entitled  to  a  seat  in  this  body. 
On  motion  of  Mr.  Robertson  the  vote  was  recorded  as  follows: 

Yeas — Messrs.  W.  A.  Anderson,  Ayers,  Barbour,  Manly  H.  Barnes,  Thomas  H. 
Barnes,  Boaz,  Bouldin,  Brooke,  Brown,  P.  W.  Campbell,  Carter,  Cobb,  Epes,  Fairfax, 
Flood,  Garnett,  Glass,  James  W.  Gordon,  R.  L.  Gordon,  Green,  Gwyn,  Hamilton,  Han- 
cock, Hardy,  Hatton,  Hooker,  Hunton,  Ingram,  Claggett  B.  Jones,  G.  W.  Jones,  Keezell,. 
Kendall,  Lawson,  Lindsay,  Lovell,  Miller,  Moncure,  R.  Walton  Moore,  Orr,  Parks,  Port- 
lock,  Rives,  Robertson,  Smith,  Stebbins,  Tarry,  Thornton,  Turnbull,  Vincent,  Walker,. 
Westcott,  Willis,  Wise,  Withers,  Wysor,  Yancey,  and  the  President — 57. 

Nays — Messrs.  Bristow,  Marshall,  Pedigo,  Phillips,  Thom,  and  Walter — 6. 
The  following  pairs  were  announced: 

Mr.  Watson  with  Mr.  Blair,  Mr.  Gilmore  with  Mr.  Thomas  L.  Moore,  Mr.  Chapman 
with  Mr.  Gillespie,  Mr.  Fletcher  with  Mr.  Quarles,  Mr.  O'Flaherty  with  Mr.  Summers^ 
Mr.  Braxton  with  Mr.  Dunaway,  Mr.  Barham  with  Mr.  Mcllwaine,  Mr.  Clarence  J.  Camp- 
bell with  Mr.  B.  T.  Gordon,  Mr.  George  K.  Anderson  with  Mr.  Bolen,  Mir.  Pettit  with  Mr. 
Richmond,  Mr.  Newton  with  Mr.  Earman,  Mr.  Crlsmond  with  Mr.  Mundy,  Mr.  HarrisoiL 
with  Mr.  Waddill,  Mr.  Eggleston  with  Mr.  Lincoln. 

The  first  named  would  have  voted  in  the  affirmative. 

The  question  then  recurring  on  the  original  resolution  as  amended  it  was  adopted. 
The  Convention  adjourned  until  to-morrow,  Wednesday,  October  9,  1901,  at  10:30- 
o'clock  A.  M. 


DEBATES  OE  THE  COXSTITUTIOXAE  COXA'EXTIOX  OF  YIRGIXIA. 


68T 


WEDNESDAY,  October  9,  1901. 

The  Convention  met  at  10:30  o'clock  A.  M. 
Prayer  by  Rev.  W.  F.  Dunaway,  D.  D. 

Mr.  Richmond  presented  a  resolution  on  the  elective  franchise. 

Death  of  President  McKinley. 

The  President  laid  before  the  Convention  the  following  communication,  which  was 
read: 

Department  of  State, 
October  8,  1901. 

Jolin  Goode,  Esq..  RicTimond,  Ta.: 

Sir, — Among  the  many  messages  of  grief,  and  of  sympathy  with  Mrs.  McKinley  and 
the  other  members  of  the  late  President's  family  in  their  overwhelming  trouble,  received 
by  the  government  and  acknowledged  by  me  on  their  account,  and  among  the  multiplying 
expressions  of  profound  respect  for  President  McKinley's  unselfish  devotion  and  great 
services  to  his  country,  together  with  a  wide  and  increasing  testimony  to  his  exalted 
character  and  gracious  personality,  from  every  part  of  the  United  States — indeed,  from 
all  parts  of  the  world — I  have  the  honor  to  acknowledge  with  sentiments  of  sincere 
appreciation,  the  resolutions  adopted  by  the  Constitutional  Convention  of  Virginia  on 
the  14th  ultimo,  I  am,  sir, 

YO'Ur  obedient  servant, 

JOHN  HAY. 

Mr.  Brown:  I  move  that  the  communication  be  incorporated  in  the  memorial  vol- 
ume to  be  prepared  by  the  Committee  on  Printing  and  that  it  be  printed  in  the  Journal. 

The  President:    If  there  be  no  objection,  that  will  be  taken  as  the  sense  of  the  body. 

The  President:  The  next  business  in  order  is  the  resolution  proposed  by  the  gentle- 
man from  Fauquier  (Mr.  Hunton)  in  relation  to  a  change  of  rule  20. 

It  is  proposed  to  amend  rule  20  by  adding  thereto  the  following: 

VvTien  in  the  Committee  of  the  Whole  any  member  (seven  others  concurring)  shall 
have  a  right  to  demand  the  yeas  and  nays  upon  any  question  at  any  time  before  it  be 
put. 

Mr.  Hunton  spoke  briefly  in  favor  of  the  resolution  and  was  followed  by  Messrs. 
Brown,  Hancock,  and  Quarles  in  opposition. 

The  resolution  was  defeated — ayes  35,  noes  40. 

On  motion  of  I\Ir.  R.  Walton  ]\Ioore,  the  Convention  resolved  itself  into  Committee 
of  the  TMiole,  for  the  purpose  of  further  considering  the  report  of  the  Committee  on  the 
Legislative  Department.  :\Ir.  Walker  in  the  chair. 

Mr.  Robertson:  Mr.  Chairman,  I  desire  to  offer  an  amendment  to  section  20,  in 
order  to  carry  out  the  views  of  the  minority,  consisting  of  the  gentleman  from  Hanover 
(Mr.  Carter),  the  gentleman  from  Wythe  (Mr.  Blair),  and  myself,  witTi  reference  to  one 
portion  of  that  section.   The  amendment  which  1  desire  to  offer  is  as  follows: 

Strike  out  the  words  "or  damaged"  in  line  7,  page  15  of  section  20,  and  also  strike 
out  the  words  in  lines  8,  9  and  10,  which  read  as  follows: 

But  beyond  compensation  for  property  actually  taken,  damages  allowed  shall  be 
subject  to  abatement  by  allowing  for  benefits  conferred. 

So  that  the  clause  as  amended  will  read  as  follows: 

It  shall  not  enact  any  law  whereby  private  property  shall  be  taken  for  public  uses, 
without  just  compensation. 

In  regard  to  this  matter,  :\Ir.  Chairman,  I  ask  the  attention  of  the  Committee  for  a 
few  moments.  I  will  have  to  admit  in  the  outset  that  the  subject  is  not  one  that  will 
amuse  the  Committee,  to  say  the  least  of  it.   It  is  a  dry  legal  question,  but  at  the  same 
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time  it  is  a  very  important  question.  It  is  a  question  that  involves  a  great  many  large 
interests  in  this  Commonwealth,  and  I  hope  that  I  can  get  the  attention  of  the  Com- 
mittee so  that  they  may  understand  the  reason  why  the  minority  report  was  filed. 

By  looking  at  the  clause  of  the  Constitution  which  section  20  is  intended  to  amend, 
gentlemen  will  see  that  the  original  section  was  numbered  14,  and  that  in  prohibiting  the 
General  Assembly  from  passing  a  number  of  different  kinds  of  laws,  such  as  laws  of  at- 
tainer,  ex  post  facto  laws,  or  a  law  impairing  the  obligation  of  contracts  and  other  laws 
of  that  kind,  the  language  of  the  section  was: 

The  General  Assembly  shall  not  pass  any  law  whereby  private  property  shall  be 
taken  for  public  uses,  without  just  compensation. 

It  is  needless  for  me  to  undertake  in  this  intelligent  body  of  men  to  go  into  any 
definition  as  to  what  the  words  "enijinent  domain"  mean.  This  language  is  intended  to 
control  that  inherent  povv^er  which  every  sovereign  State  has,  and  which  has  been  desig- 
nated as  the  power  of  em,inent  domain..  Every  sovereign  State  has  the  inherent  power 
to  take  from  the  private  citizen  property  for  the  use  of  the  public.  In  the  absence  of 
constitutional  prohibition  that  power  is  supreme.  The  Legislature,  in  the  absence  of 
this  prohibition,  with  reference  to  paying  just  compensation  for  property  taken  where 
the  use  is  a  public  one  to  which  they  wish  to  appropriate  the  property  that  they  take, 
would  have  the  right  to  take  the  property  without  any  compensation  at  all. 

Every  man  who  enters  into  society  and  acquires  property  in  that  society  fakes  it 
subject  to  that  supreme  law,  which  is  a  necessary  part  of  the  sovereignty  of  a  State. 
But  in  early  times,  in  the  very  framework  of  our  government,  it  was  seen  that  it  was  a 
great  injustice  for  the  State  to  take  a  man's  property  from  him  unless  he  was  paid  a 
just  compensation  therefor,  and  in  nearly  all  the  old  constitutions  of  the  thirteen  original 
colonies  I  believe  some  such  provision  as  this  existed  except,  perhaps.  In  the  Constitu- 
tion of  North  Carolina  and  of  Sonth  Carolina. 

This  provision  in  our  Constitution  has  been  there,  if  I  recollect  aright,  all  along. 
I  may  be  mistaken  about  its  having  been  in  the  first  Constitution  of  1776,  but  I  am  very 
sure  that  it  has  been  there  ever  since. 

Now,  it  is  proposed  to  add  to  the  language,  which  during  all  the  time  that  our  gov- 
ernment has  existed,  has  proven  perfectly  satisfactory  to  our  people,  by  going  beyond  the 
language  there  used  and  saying  not  only  shall  a  just  compensation  he  paid  for  property 
that  is  actually  taken,  but  that  we  shall  go  further,  and  wherever  the  State  or  any  of  the 
agencies  of  the  State,  exercising  the  power  of  eminent  domain  under  legislative  enact- 
ment shall  be  proceeding  with  some  public  work  for  the  good  of  the  public,  which  the 
public  is  interested  in  and  needs  and  requires,  it  shall  pay  every  man  who  shall  be 
damaged  thereby,  whether  his  property  is  taken  or  not. 

That  is  the  proposition  which  the  report  of  the  majority  of  the  committee  proposes 
for  the  Convention  to  adopt,  and  I  wish  briefly  to  state  the  reasons  why  we  object  to  that 
language  being  added  to  the  Constitution  as  it  now  stands. 

As  I  stated  in  the  outset,  in  the  absence  of  constitutional  provision  the  Legislature 
has  absolute  and  complete  control  over  this  whole  subject  matter.  The  fact  that  the  Con- 
stitution has  undertaken  to  put  a  prohibition  does  not  deprive  the  Legislature  of  any 
power  it  has,  except  so  far  as  that  prohibition  necessarily  must  be  construed  as  limitirg 
its  power. 

The  point  that  the  gentlemen  who  concur  with  myself  on  this  question  make  is  that 
we  are  entering  into  a  matter  that  is  fraught  with  great  danger  to  the  public  interests  of 
this  Commonwealth  by  taking  it  out  of  the  hands  of  the  Legislature  to  deal  with  this  sub- 
ject and  broadly  prohibiting  the  State  of  Virginia,  or  any  of  its  agencies,  such  as  cities 
and  quasi  public  corporations,  from  proceeding  with  their  public  works  without  paying 
damages  to  everybody  who  may  be  either  directly  or  consequentially  damaged  by  what 
they  propose  to  do. 

If  there  is  any  evil  growing  out  of  the  fact  that  people  have  been  damaged  and  are 
being  damaged  by  such  works,  we  submit  that  that  evil  can  be  cured  by  a  proper  legisla- 
tive enactment,  and  we  further  submit  that  that  is  the  best  way  to  cure  that  evil. 
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Gentlemen  of  the  Committee  know  that  when  we  adopt  this  Constitution,  if  we  ever 
do  adopt  it,  it  will  probably  be  the  law  of  this  land  for  many  years  to  come.  I  do  not 
think  that  any  one  will  be  so  eloquent  as  to  persuade  the  people  of  Virginia  to  call  another 
Constitutional  Convention  within  the  next  fift^*  years.  I  think  that  when  we  get  through 
with  our  work  the  people  will  say  "we  would  rather  put  up  with  it,  however  bad  it  is, 
than  to  take  the  risk  of  having  another  Constitutional  Convention." 

Xow,  if  we  adopt  this  provision  that  we  have  here  in  the  report  of  the  committee  it 
will  become  the  law  of  this  land  as  long  as  this  Constitution  stands.  However  harshly  it 
may  operate  against  the  interest  of  the  public,  whatever  construction  the  courts  may  put 
upon  the  clause  that  these  gentlemen  have  put  in  here,  will  have  to  be  the  law  of  the  land 
imtil  we  can  either  call  a  convention  and  get  it  changed  or  have  it  changed  by  the  usual 
method  of  getting  constitutional  amendments. 

That  is  one  reason  why  this  clause  is  objectionable.  Let  us  come  down  to  consider 
the  general  language  that  is  employed  here,  and  to  consider  how  great  an  evil  can  grow 
otit  of  this  addition  to  that  language. 

Before  I  get  to  that,  however,  I  wish  to  frankly  admit,  and  it  will  doubtless  be  urged 
here  by  gentlemen  who  discussed  this  matter  before  the  Legislative  Committee,  that  such, 
a  provision  as  this  exists  in  a  number  of  the  constitutions  which  have  been  framed  in  this 
country  since  about  the  3^ear  1870 — I  think  1870  was  the  date  at  which  Illinois  put  some 
such  langtiage  as  this  into  its  Constittttion — and  since  that  time  there  have  been  a  num- 
ber of  constitutions  framed  which  have  added  to  the  word  "taken'"  the  words  "or  dam- 
aged," or  similar  words;  it  lias  been  argued  that  we  should  follow  these  precedents  be- 
cause of  the  number  of  States  that  have  adopted  them,  that  no  evil  has  grown  out  of  any 
of  those  constitutional  provisions  in  other  States,  and  that,  therefore,  Virginia  ought  to 
adopt  it. 

Xow.  with  reference  to  that.  I  respectfully  submit  to  the  gentlemen  of  this  Committee 
that  the  argument  from  precedents  is  one  of  the  weakest  arguments  that  j'ou  can  make, 
unless  you  know  all  of  the  facts  relating  to  those  precedents.  It  may  be  true  that  a  num- 
ber of  States  have  put  that  clause  into  their  constitutions,  but  do  we  know  what  the  prac- 
tical effect  of  having  put  it  there  has  been?  Are  we  prepared  to  make  a  research  into  the 
court  records  of  those  States  and  undertake  to  say  how  the  courts  have  construed  that  lan- 
gtiage?  Are  we  able  to  go  into  the  economical  history  of  those  States  and  undertake  to 
say  vrhat  the  effect  on  ptiblic  improvements  has  been  by  reason  of  that  language?  So  I 
say  the  mere  fact  that  these  States  have  put  the  clause  in  their  constitutions  is  certainly 
no  argtiment  in  favor  of  it. 

Xow,  let  us  look  at  this  language.  The  Committee  will  observe  that  there  is  no  qual- 
ifying word  at  all  connected  with  the  word  "damaged."  It  simply  says  if  property  is 
"taken  or  damaged."  It  does  not  mean  "taken  and  damaged,"  gentlemen  will  observe,  but 
"taken  or  damaged,"  and  it  requires  that  just  compensation  shall  be  made  not  only  for  the 
property  that  is  taken,  but  for  property  that  is  damaged,  though  not  one  particle  of  prop- 
erty has  been  taken. 

I  desire  to  call  the  attention  of  gentlemen  to  the  present  law  in  regard  to  the  matter. 
I  think  there  has  been  some  confusion  about  that  in  the  discussion  that  I  have  heard  in 
reference  to  it.  I  think  some  gentlemen  who  have  discussed  this  question  and  who  are 
probably  in  favor  of  putting  these  words  in  the  Constitution  are  under  the  impression  that 
they  are  simply  carrying  out  what  the  law  does  now.  That  is  not  true.  Under  the  present 
law,  a  statute  passed  in  pursuance  of  the  present  Constitution,  where  property  is  actually 
taken,  damages  are  allowed  to  the  residue  of  the  property,  as  will  be  found  by  an  Inspec- 
tion of  the  Code  of  18S7,  section  107S.  Doubtless  members  of  this  Committee  who  are 
lawyers  and  have  had  anything  to  do  with  the  condemnation  of  land  for  railroad  purposes 
or  for  other  purposes  are  familiar  with  that  section,  but  I  desire  to  read  one  portion  of  it 
in  order  to  bring  out  more  clearly  what  I  intend  to  sa^^  on  this  branch  of  th'e  stibject: 

The  commissioners,  after  viewing  the  land  and  hearing  such  proper  evidence  as 
either  partj-  may  offer,  shall  ascertain  what  will  be  a  just  compensation  for  the  said 
land,  and  for  the  damage  to  the  residue  of  the  tract,  beyond  the  peculiar  benefits  to  be 
derived  in  respect  to  such  residue,  from  the  work  to  be  constructed. 
-±4 — Const.  Debs. 
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So  gentlemen  will  see  that  under  our  present  law,  as  it  now  exists,  the  Legislature  in 
providing  for  the  method  of  obtaining  a  just  compensation  for  land  that  is  taken  under 
eminent  domain  has  provided  for  paying  damages  to  the  residue  of  the  land,  and  limits  it 
to  such  damages  as  are  beyond  the  peculiar  benefits  to  be  derived  in  respect  to  such  resi- 
due. That  statute,  as  I  recollect,  has  practically  been  in  existence  under  one  form  or 
another  ever  since  the  year  1817.  In  the  year  1817  the  Legislature  of  Virginia  passed  a 
general  act  with  reference  to  the  incorporation  of  turnpike  companies,  and  in  that  act  they 
provide  substantially  what  we  have  here  now.  So  wherever  land  has  been  taken  under 
this  power,  the  Legislature  has  always  provided  that  there  shall  be  damges  paid  for  the 
residue  of  the  land  of  the  party  whose  land  is  taken,  but  never  have  we  provided  that 
parties  shall  get  damages  whose  land  is  not  taken. 

Now,  the  effect  of  this  amendment  is  that  whether  any  land  be  taken  or  not  damages 
must  be  paid  if  a  party  can  come  into  court  and  show  that  a  public  improvement  has 
damaged  him. 

The  word  "damage,"  as  every  one  here  knows,  is  a  word  of  very  wide  and  varying 
significance.  It  depends  on  the  circumstances  under  which  you  use  it.  Certain  it  is  that 
putting  this  language  into  this  provision  of  the  Constitution  must  be  construed  as  intend- 
ing to  have  some  effect.  It  has  been  argued,  and  doubtless  will  be  argued  again,  that  put- 
ting that  language  in  there  would  be  simply  to  affirm  what  is  the  law  now;  that  at  com- 
mon law  if  one  man  uses  his  land  in  such  a  manner  as  to  injure  another  man,  he  can  sue 
the  other  man  in  an  action  at  law  and  recover  damages. 

The  courts  that  have  construed  these  constitutional  provisions  and  have  construed 
legislative  enactments  of  a  similar  nature  have  held  exactly  the  opposite  of  that  proposi- 
tion. In  other  words,  the  courts  have  said  that  putting  that  language  into  the  constitu- 
tions must  have  been  intended  to  mean  something;  the  people  who  put  it  in  must  have 
meant  that  the  man  could  get  damage  that  he  could  not  have  gotten  before.  You  will  find 
that  laid  down  in  Lewis  on  Eminent  Domain.  I  will  not  take  up  the  time  of  gentlemen  by 
referring  to  the  section  of  that  book  in  which  this  proposition  appears.  There  cannot  be 
any  question  that  Lewis  on  Eminent  Domain  lays  it  down  here  as  a  broad  proposition  that 
when  the  courts  come  to  construe  that  language  they  say  that  the  language  v/as  intended 
to  give  a  man  damages  where  he  would  not  otherwise  have  them.  There  may  have  been 
some  decisions  the  other  way,  but  the  great  weig'ht  of  decision  is  that  it  was  intended  to 
give  a  man  damages  that  he  would  not  otherwise  get. 

I  can  illustrate  what  I  mean  by  that  better  than  I  can  discuss  it  in  the  abstract.  Pro- 
bably every  member  of  the  Committee  knows  that  when  a  city  like  the  city  of  Richmond, 
for  instance,  undertakes  to  grade  one  of  its  streets,  and  it  becomes  necessary  in  doing 
that  to  cut  down  say  the  street  at  a  certain  point,  if  the  city  in  the  exercise  of  the  power 
which  has  been  conferred  upon  it  by  the  Legislature  proceeds  in  a  careful  manner  to  do 
that  public  work  which  it  has  a  perfect  right  to  do — which  it  is  its  duty  to  do — the  abut- 
ting property  owner,  however  much  damaged  he  may  be,  is  not  entitled  to  be  paid  one  cent 
by  the  city  of  Richmond,  because  the  decisions  are  that  that  is  a  work  which  they  have 
legislative  authority  to  do,  and  that  the  city  cannot  be  held  liable  for  doing  what  it  has 
the  right  to  do  with  its  own  property,  the  street,  in  carrying  out  this  public  purpose. 

The  decisions  of  every  one  of  the  States  where  this  constitutional  provision  has  been 
adopted  have  held  that  abutting  property  owners  in  every  such  case  are  entitled  to  dam- 
ages, while  they  certainly  do  not  now  get,  and  cannot  get,  them  here  in  Virginia.  There  is 
a  case  that  went  up  from  my  own  city — some  land  company  there  against  the  city  of  Roa- 
noke— where  the  city  of  Roanoke  had  built  up  a  kind  of  an  approach  to  an  overhead 
bridge  over  the  railroad.  The  effect  of  building  that  approach  along  a  certain  street  of 
that  city  was  to  injure  seriously  parties  who  ow^ned  abutting  property  on  that  street.  The 
approach  was  so  high  that  it  cut  off  the  light  from  their  windows  and  prevented  people 
from  approaching  those  houses  along  that  street.  And  yet  our  Court  of  Appeals  held  that 
no  damage  could  be  recovered  in  a  case  of  that  kind. 

Gentlemen  will  reply  to  all  this  by  saying  (and  that  is  the  gist  of  their  argument  on 
this  matter)  that  those  cases  are  cases  of  great  hardship;  that  people  ought  to  be  paid 
when  they  are  damaged  in  that  way  by  a  city  or  by  a  railroad  company  or  any  other  cor- 
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poration  that  undertakes  in  the  exercise  of  its  legislative  powers  to  carry  on  a  public  work. 

I  submit  in  the  outset  that  there  are  two  sides  to  that  question.  I  think  the  reasoning 
of  the  courts  which  decided  that  those  people  were  not  entitled  to  damages  under  such 
circumstances  is  certainly  entitled  to  great  weight.  The  courts  say  in  effect  that  a  man 
w^ho  buys  property  abutting  on  a  street  which  has  not  been  properly  graded  buys  it  with 
the  knowledge  that  it  is  going  to  be  graded.  He  knows  that  the  city  when  it  grows  and 
progresses  and  has  to  improve  its  streets  is  going  either  to  fill  in  at  one  point  or  to  cut 
down  at  another,  and  he  takes  the  property  with  that  risk.  He  takes  it  with  the  knowl- 
edge that  the  city  has  the  legislative  power  to  do  that  work,  and  he  cannot  be  heard  to 
complain  because  he  is  incidentally  hurt  when  that  work  is  carried  out.  The  price  which 
he  pays  for  the  property  vrill  be  controlled  to  a  large  extent  by  the  fact  of  that  know^ledge. 
A  man  who  buys  property  on  an  unimproved  street  and  knows  that  there  may  be  changes 
in  the  grade  will  not  give  as  much  for  it  as  he  would  for  property  or  an  improved  street 
where  he  knows  there  will  be  no  change. 

I  say,  therefore,  when  you  look  at  the  justice  of  the  thing  merely,  there  is  a  great 
deal  to  be  said  on  both  sides  of  the  question. 

Then  let  us  consider,  gentlemen,  for  a  m.oment  the  duty  which  the  people  owe  to  the 
State  in  which  they  live.  There  are  numerous  instances  throughout  our  law  where 
people  are  damaged  and  have  to  be  damaged  and  cannot  get  any  pay  for  it.  The  reason 
of  it  is  that  the  rights  of  the  individual  must  sometimes  give  way  to  the  good  of  the 
public.  If  they  do  not  do  so,  the  public  would  be  so  hampered  in  carrying  out  what  the 
government  was  organized  to  do  that  there  v>^ould  be  an  end  to  all  puhlic  improvement. 

Now,  look  at  it  from  that  standpoint  for  a  moment.  Is  it  wise  in  us  out  of  such  a 
tender  consideration  for  individual  rights  to  tie  the  hands  of  our  city  councils  (because 
I  speak  in  behalf  of  the  cities  more  than  I  do  for  anybody  else),  so  that  in  our  new  and 
rapidly  growing  cities  public  improvements  would  be  practically  stopped? 

Take  my  city  as  an  instance.  I  must  confess  that  I  am  governed  to  some  extent  by 
the  interests  of  my  own  city,  and  I  respectfully  submit  that  I  have  a  right  to  be.  Take 
the  city  of  Roanoke.  That  is  built  in  a  locality  where  there  are  high  hills  and  low  val- 
leys, where  it  is  necessary  in  order  to  carry  out  public  improvements  to  do  a  tremendous 
amount  of  grading.  We  have  already  done  a  great  deal  of  grading  there.  I  believe  we 
have  fifteen  miles  of  streets  graded. 

I If  the  provision  which  the  gentlemen  wish  to  put  into  the  new  Constitution  had 
been  the  law  when  that  city  first  started,  I  do  not  believe  we  would  have  had  five  miles 
of  streets,  because  the  city  would  not  have  been  able  to  have  paid  for  the  improvement, 
if  it  had  to  pay  even  the  abutting  property-owmers  who  would  come  m  and  claim  and 
prove,  probably,  what  was  the  damage  to  their  property.    That  is  worth  considering. 
f|    Gentlemen  may  say  that  individual  rights  are  something  which  we  ought  to  protect,  and 
1 1    I  agree  with  them.,  but  at  the  same  time  the  public  rights  have  to  be  protected  also,  and 
'     we  have  to  look  at  both  sides  of  this  question  before  we  can  come  to  any  conclusion. 

There  is  another  consideration  along  that  line  to  which  I  wish  to  call  attention. 
TV^iile  there  are  individual  cases  of  hardship,  perhaps  that  might  be  cited,  in  the  long 
run  the  provision  w^e  have  now  in  our  law  does  justice  between  the  State  and  its  agencies 
and  the  citizen.  Ordinarily  most  of  the  people  who  are  injured  are  people  whose  prop- 
erty is  actually  taken.  You  take  the  large  railroads  that  run  through  this  State,  and 
certainly  I  do  not  think  there  is  any  man  in  this  Convention  who  wants  to  keep  railroads 
from  being  built  in  the  State  of  Virginia  or  who  wants  to  injure  those  already  in  the 
State,  because  if  ne  does  want  to  do  it,  he  is  foolish  enough  to  want  to  injure  his  own 
interests,  because  nobody  can  injure  these  great  common  carriers  that  do  a  great  wwk 
for  our  people,  without  injuring  his  own  interests  and  the  interests  of  everybody  in  the 
State.  All  of  us,  of  course,  want  to  keep  those  corporations  within  proper  bounds,  so 
that  they  will  not  be  oppressive  to  the  people,  but  at  the  same  time  those  corporations 
i  are  a  good  thing  for  our  people,  and  Virginia,  so  far  as  it  has  been  developed,  has  largely 
been  developed  by  improvements  of  that  kind.  . 

Now,  in  most  of  the  cases  where  those  railroads  have  come  through  here,  the  man 
has  been  injured  whose  property  is  taken.    It  is  a  very  rare  thing  that  a  man  is  injured 
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by  a  railroad  company  unless  his  property  is  taken,  except  in  the  remotest  way,  because 
we  have  so  guarded,  the  right  of  eminent  domain  in  our  statute  that  railroads  are  kept 
from  coming  within  a  certain  number  of  feet  of  a  man's  dwelling  house,  and  other  safe- 
guards of  that  kind,  and  we  have  provided  that  where  his  property  is  actually  taken  then 
he  shall  be  compensated  for  damages  to  the  residue.  I  respectfully  submit  that  this 
provision  would  operate  more  against  the  cities  in  this  Commonwealth  than  it  would 
against  the  railroads. 

But  let  us  consider  this  matter  just  a  little  further,  if  you  will  bear  with  me. 
I  have  talked  here  about  the  abutting  property  owners  in  cities  and  about  people 
whom  you  might  say  are  directly  injured  by  these  public  improvements.  I  want  you 
to  consider  for  a  moment  the  fact  that  the  decisions  in  other  States — in  Illinois,  and  in 
other  States  that  have  undertaken  to  put  this  language  in  its  broad  form  into  their  Con- 
stitution, give  the  right  to  everybody  who  is  injured  to  claim  damages.  You  might 
argue  with  some  force  that  if  a  man  owns  a  lot  abutting  on  a  street  and  the  city  comes 
along  and  cuts  down  that  street  twenty  feet  and  leaves  him  way  up  in  the  air,  he  has 
been  injured,  certainly  to  the  extent  of  the  retaining  wall  he  would  have  to  build,  but 
the  courts  have  gone  so  far,  and  I  dO'  not  see  how  the  courts  could  keep  from  going  to 
that  extent,  as  to  say  that  if  a  man  whose  property  does  not  abut  on  the  street  at  all  is 
injured,  he  can  recover  damages. 

The  Supreme  Court  of  Illinois,  and  Illinois  was  one  of  the  first  States  to  adopt  this 
provision,  has  decided  that  where  a  viaduct  or  something  of  that  kind — I  do  not  re- 
member exactly  the  nature  of  the  construction — was  built  along,  say,  A  street — I  do  not 
remember  the  name  of  the  street,  but  I  will  call  it  A  street — which  intersected  with  B 
street,  a  man  owning  property  on  B  street,  some  distance  from  the  intersection  of  those 
two  streets,  could  make  the  city  of  Chicago  pay  him  damages  because  the  street  that 
he  lived  on  was  not  as  easy  of  access,  and  the  value  of  his  property  had  depreciated. 
You  will  find  decision  after  decision  to  a  similar  effect  running  through  the  reports  of 
the  courts  of  all  of  those  States  which  have  this  provision. 

In  England,  where  certainly  the  courts  are  as  conservative  as  they  are  in  this 
country,  under  parliamentary  statutes  allowing  public  improvements,  they  have  gone 
to  the  same  extent.  There  is  a  celebrated  case  in  England,  referred  to  with  approval  in 
Lewis'  book  on  Eminent  Domain,  which  gentlemen  on  the  other  side  will  agree  is  the 
authority  on  this  subject.  It  is  the  case  of  McCarthy  vs.  The  Metropolitan  Board  of 
Works,  and  I  will  read  an  extract  from  the  decision  in  that  case  to  show  how  far  the 
English  courts  have  gone  in  construing  similar  language  in  an  act  of  Parliament,  and 
our  courts  have  taken  exactly  the  same  view. 

This  was  a  case,  if  I  recollect  aright,  where,  under  parliamentary  authority,  some 
improvement  was  being  made  in  connection  with  the  River  Thames.  A  man  some  dis- 
tance from  the  river  had  some  kind  of  a  factory,  or  something  of  that  kind.  He  had  an 
outlet  to  the  river,  running  over  some  distance;  a  street  running  to  the  river  from  where 
his  factory  was.  He  was,  as  I  say,  some  distance  from  the  river.  Now,  in  making  these 
improvements,  in  constructing  a  dock  there,  or  something  of  that  kind,  the  man's  right 
of  way  to  the  river  was  interfered  with  and  his  business  was  to  that  extent  injured,  and 
the  property  he  owned  there  was,  of  course,  diminished  in  value.  The  English  court 
held  that  he  was  entitled  to  damages  under  the  act  of  Parliament;  and  what  I  want  to 
call  your  special  attention  to  is  the  language  of  the  court  in  discussing  this  matter. 

The  argument  was  made  there  that  we  make,  that  we  do  not  know  how  far  the 
allowance  of  damage  would  go,  that  we  do  not  know  how  far  the  courts  will  carry  this 
idea  of  damage.  The  argument  was  made  to  those  English  judges  that  they  ought  by 
construction  to  restrict  the  act  so  that  it  would  not  cover  anything  except  what  yoii 
might  call  physical  damages  or  direct  damages.    The  court  said  this: 

If  it  is  to  be  asked  where  the  line  is  to  be  drawn,  I  answer  not  by  distance  in  point 
of  measurement.  Premises  might  be  injuriously  affected  by  the  stopping  of  a  landing 
place  ten  miles  away,  if  there  was  no  other  within  twenty  of  the  premises  affected. 
The  line  is  to  be  drawn  by  ascertaining  whether  the  premises  are  actually  or  potentially 
affected  for  present  or  other  purposes,  or  the  man,  whether  it  is  only  the  person  who 
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happens  to  be  using  them.  It  is  said  this  might  give  the  right  to  make  an  immense 
number  of  claims.  Suppose  it  did.  Suppose  there  were  one  thousand  claims  of  £1,000 
each.  If  they  are  well  founded,  £1,000,000  of  property  is  destroyed,  and  why  is  not  that 
part  of  the  cost  of  the  improvement;  and,  if  taken  into  account  as  such,  why  should 
not  the  loser  of  it  receive  it? 

Mr.  Thorn:    That  is  the  English  case? 

Mr.  Robertson:  Yes,  sir;  under  an  act  of  Parliament  providing  they  should  pay 
damages  to  anybody  who  was  injured.  In  other  words,  if  a  man  is  using  property  for 
some  peculiar  purpose  of  his  own,  and  he  happens  to  be  damaged,  the  English  court  said, 
"we  would  not  consider  that,"  but  that  anything  which  affects  the  value  of  his  property 
in  the  remotest  degree,  even  though  ten  or  more  miles  off,  he  can  recover  for. 

Now,  the  principle  that  is  enunciated  here  in  this  English  case  is  laid  down  by 
Lewis  as  being  the  result  of  the  authorities  in  this  country.  The  great  w^eight  of  au- 
thority is  apparently  in  favor  of  the  proposition  that  wherever  you  can  prove  any 
damage,  however  small,  to  the  value  of  property,  and  however  remote  the  property 
may  be  from  where  the  improvement  is  being  made,  the  owner  can  bring  a  suit  for 
damages  against  the  company  or  the  city  or  what  not  and  recover. 

I  do  not  want  to  detain  the  Committee  with  a  dry  legal  discussion.  I  am  perfectly 
willing  to  admit  that  there  are  other  cases  which  go  somewhat  far  the  other  way.  In 
the  effort  to  get  away  from  this  injurious  result  to  the  public,  some  of  the  courts  have 
leaned  the  other  way,  but  Lewis,  in  his  work  on  Eminent  Domain,  sums  up  the  different 
lines  of  decisions  and  divides  them  into  three  classes,  I  think.  Lewis  himself  says  that 
the  proper  rule  is  to  give  a  man  damages  wherever  his  propertj^  is  injured.  You  will 
find  that  laid  down  in  his  book  time  and  again.  You  will  find  it  especially  in  his  discus- 
sion of  street  grading.  But  he  does  say  that  the  courts  have  differed  as  to  how  far 
they  should  go  in  allowing  damages. 

This  is  not  simply  a  question  of  the  measure  of  damages.  Lawyers  will  know 
what  I  mean  by  that.  It  is  not  altogether  a  question  of  the  amount  of  damages,  though 
that  is  an  important  question,  and  I  will  come  to  it  in  a  minute.  This  is  a  question  of  the 
character  of  the  damage;  what  property  you  will  allow  damages  for;  how  far,  how  re- 
mote shall  it  be  from  the  public  improvement  that  is  being  made. 

Now,  I  respectfully  submit  that  we  ought  not  to  put  into  our  Constitution  something 
about  which  there  is  such  grave  doubt  as  to  what  our  courts  will  do.  If  the  courts  fol- 
low the  great  w^eight  of  authority  they  will  be  compelled  to  entertain  suits  from  every- 
body who  chooses  to  bring  them  for  damages,  however  far  off  from  the  improvement.  If 
the  city  of  Richmond — I  take  it  as  an  illustration —  builds  out  in  the  direction  north  of 
here,  where  there  are  ravines  and  hills,  and  takes  in  those  suburbs,  everybody  in  the 
suburbs  could  bring  suit  against  the  city  of  Richmond,  and  if  the  city  w^as  not  compelled 
to  pay,  it  would  be  put  to  the  most  tremendous  amount  of  expense  in  defending  suits  of 
this  kind.  I  believe  under  these  decisions  the  city  would  have  to  pay  wherever  a  man 
showed  that  his  property  was  not  worth  quite  as  mucn  as  it  was  before. 

But  that  is  not  all.  It  is  not  simply  that.  There  is  no  measure  fixed  for  the  damage. 
There  is  nothing  in  the  proposed  language  to  indicate  what  sort  of  damages  you  are 
talking  about.  Every  lawyer  knows  that  if  there  is  a  vexed  question  that  we  have  tO' 
deal  with  in  our  daily  practice  in  the  courts,  it  is  with  reference  to  what  is  the  true 
measure  of  damages  in  cases  which  sound  in  damages.  It  is  always  a  vexed  question. 
There  are  a  great  many  subjects  that  we  encounter,  with  respect  to  which  it  is  difficult 
to  know  what  is  the  law,  where  it  is  difficult  to  ascertain  what  is  the  true  measure  of 
damages;  and  here  it  is  proposed  to  introduce  into  our  Constitution  something  we  have 
never  had  before,  with  this  great  mass  of  conflicting  authorities  in  the  Western  and 
Southern  States  which  have  adopted  this  provision. 

Nobody  knows  what  our  Court  of  Appeals  will  think  it  will  be  bound  to  decide  the 
law  to  mean.  If  the  court  decides  that  it  is  to  go  to  the  fullest  extent  that  may  be 
granted  in  cases  of  that  kind,  then  public  improvement  in  this  Commonwealth  will  be 
seriously  interfered  with.  How  could  a  railroad  company  that  proposes  to  build  a  line 
of  road  through  this  Commonwealth  undertake  to  make  the  slightest  estimate,  whicli 
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would  be  at  all  accurate,  as  to  what  it  would  cost  to  build  it?  You  might  get  together 
a  syndicate  of  the  richest  men  in  this  country,  men  who  controlled  the  entire  wealth  of 
this  country  and  who  would  see  the  advantages  of  building  a  road  in  Virginia,  and  yet 
they  would  say,  "we  cannot  afford  to  go  into  a  State  which  will  put  us  in  such  jeopardy." 

Ah,  but  the  gentlemen  say  that  in  these  other  States  there  has  been  no  such  hin- 
drance. I  say  you  have  to  judge  each  State  by  its  own  peculiar  circumstances.  They 
will  say  that  in  Illinois  and  in  some  of  the  other  great  Western  States  no  such  harm 
has  been  done.  I  respecfully  submit  that  the  reason  why  harm  has  not  been  done  is 
that  those  States  were  so  prosperous  that  they  prospered  in  spite  of  this  evil  law,  for*  it 
is  an  evil  law. 

How  do  we  stand  in  Virginia?  Are  we  in  a  position  to  stand  here  and  say  we  will 
keep  capital  out  of  this  State?  Is  not  Virginia  very  largely  a  great  dessert-waste,  grown 
up  with  pines  and  broom-sage?  This  State,  as  everybody  knows,  in  proportion  to  its  size 
and  population,  is  a  poor  State  in  point  of  wealth,  and  we  are  not  progressing  so  rapidly 
as  we  ought,  and  yet  here  in  our  Constitution  it  is  proposed  to  put  in  something  which, 
in  my  humble  judgment,  will  have  a  tendency  to  prevent  capital  from  coming  into  this 
State  and  building  up  our  waste  places. 

Now,  look  at  this  matter  from  a  iDusiness  standpoint.  Do  not  look  at  it  from  a  sen- 
timental standpoint.  Do  not  allow  some  particular  instances,  where  a  few  individuals 
have  been  injured  by  the  cutting  down  of  the  grade  of  a  street  or  by  a  railroad  cut,  so  to 
affect  your  mind  that  you  will  vote  for  something  that  will  injure  this  State  beyond 
measure.  I  believe  that  as  soon  as  this  provision  goes  into  the  Constitution  every  city 
in  this  Commonwealth  and  every  railroad  company  will  be  assailed  with  suits  in  our 
courts;  and  where  are  you  going  to  draw  the  line? 

It  is  not  only  the  damages  that  will  accrue  in  the  future  in  connection  with  future 
work.  Take  the  public  improvements  we  already  have  here.  Take  the  railroad  com- 
panies. Take  the  streets  upon  which  cars  and  all  other  vehicles  are  running  day  and 
night.  If  you  say  that  a  person's  property  shall  not  be  damaged  for  public  use,  whether 
it  is  taken  or  not,  will  it  not  constitute  a  supposable  case  of  damage  for  a  railroad  toi 
continue  to  run  its  trains  by  a  man's  property?  He  can  come  in  and  say,  "under  the 
Constitution  you  have  to  pay  me  for  what  you  are  doing  now;"  and  not  only  is  that  true 
with  respect  to  the  man  whose  property  abuts  on  the  railroad  track,  but  as  to  some  man 
whose  property  is  remote  from  it,  because  there  are  cases  (and  I  can  refer  the  gentle- 
man to  them)  where  the  simple  vibration  of  the  train  is  looked  upon  as  an  injury  to  the 
man  for  which  he  could  recover  damages.  When  you  say  that  you  cannot  damage  a  man 
in  any  way  for  the  public  use  without  compensation,  you  throw  wide  open  the  doors  of 
damages  and  I  do  not  see  how  the  courts  can  exclude  one  man  when  they  let  in  another. 

There  is  nothing  to  draw  the  line  on  except  as  the  English  judge  did,  that  the  man 
cannot  get  damages  personal  to  himself;  but  if  an  individual  can  prove  that  his  prop- 
erty has  been  injured  in  any  way,  even  by  the  vibration  of  a  train,  by  smoke  or  noise, 
he  can  get  damages  for  it.  As  I  said,  it  has  been  so  held  in  a  number  of  cases  cited  by 
Lewis.  We  ought  carefully  to  consider  this  question  before  we  make  the  proposed 
change. 

There  is  only  one  other  remark  I  wish  to  make.  It  may  be  said  that  we  gentlemen 
of  the  Committee  who  objected  to  this  are  objecting  to  private  individuals  being  paid 
where  they  have  really  been  damaged.  That  is  not  the  case  at  all.  I  do  not  believe  that 
any  of  the  minority  of  this  Committee  who  signed  the  minority  report  have  any  such 
idea.  Nor  do  I  believe  any  of  us  are  here  to  represent  corporations  and  to  prevent 
them  from  being  injured,  because  the  older  corporations  in  this  State  are  certainly  not 
the  ones  who  are  going  to  be  injured  the  most.  It  is  the  people  who  want  to  come  into 
the  State,  the  new  corporations  that  want  to  come  in,  and  so  far  as  I  know,  none  of  us 
represent  tliem.  I  wish  I  did  represent  one,  I  have  no  donbt  every  lawyer  in  this  Con- 
vention would  be  glad  to  represent  them.  I  have  often  noticed  that  gentlemen  who 
do  not  represent  corporations  are  very  harsh  against  them  until  tliey  get  into  a  posiFion 
where  they  do  represent  them,  and  then  they  grow  milder  and  milder  and  the  populism 
that  caused  that  virus  to  flow  in  their  veins  up  to  that  time  gradually  disappears  and 
they  become  very  respectable  citizens.  (Laughter.) 
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Now.  I  am  not  represeniing  any  corporation  in  this  matter.  I  do  not  care  who 
knows  my  position  about  it.  I  will  state  frankly  that  my  concern  in  this  matter  is  for 
the  cities  of  this  Commonwealth  and  for  my  own  city,  because  out  of  some  sentimental 
idea  of  trying  to  protect  individual  rights  you  can  injure  it  beyond  redemption  and 
prevent  us  from  building  our  streets,  leaving  us  with  hills  which  will  require  horses 
and  wagons  to  pull  heavy  loads  uphill  when  the  streets  should  be  graded. 

It  may  be  said  that  we  are  inconsistent  in  allowing  the  Bill  of  Rights  to  go  through 
as  amended.  The  distinguished  gentleman  from  Danville  (Mr.  Green j,  when  he  was 
making  his  remarks  on  the  presentation  of  the  report  on  the  bill  of  rights,  referred  to 
this  matter.  We  made  no  attack  on  that,  and  properly  so,  and  if  gentlemen  will  look 
at  the  Bill  of  Rights  they  will  see  that  it  is  simply  a  general  principle  that  is  announced 
there,  in  which  we  fully  concur,  but  what  we  claim  is  that  the  Legislature  is  the  proper 
body  to  attend  to  that. 

Mr.  TTestcott:    I  will  not  make  any  such  argument,  so  far  as  I  am  concerned. 

]\Ir.  Robertson:  Some  one  else  may.  I  do  not  know  that  you  could  control  the  argu- 
ment here.  There  are  many  others  who  may  want  to  speak.  I  see  one  friend  of  mine 
here  who  I  know  is  going  to  speak.  I  have  no  idea  what  he  is  going  to  say,  but  it  looks 
like  he  is  loaded  up  to  say  something.  (Laughter.) 

I  am  not  arguing  this  case  before  a  court.  We  are  not  opposing  counsel  in  this  mat- 
ter. Y\'e  are  trying  to  get  the  sense  of  the  Committee  on  this  matter,  and  I  simply  want 
to  suggest  a  reason  why  we  did  not  vote  against  the  change  in  the  bill  of  rights.  It  reads 
as  follows: 

That  all  elections  ought  to  be  free — 

They  are  talking  about  election — 

And  that  all  men  having  sufficient  evidence  of  permanent  common  interest  with 
and  attacliment  to  the  community  have  the  right  of  suffrage  

I  expect  some  of  us  will  want  to  change  that  before  we  get  through  

And  cannot  be  taxed  or  deprived  of  their  property  for  public  uses  

And  the  Committee  there  proposes  to  insert  the  words  ""or  damaged  in"" — 

Without  their  own  consent  

;Mark  this  

Or  that  of  their  representatives. 

In  other  words,  the  idea  of  the  old  Bill  of  Rights  was  that  we  could  elect  a  Legisla- 
ture who  would  represent  the  people,  and  leave  to  the  Legislature  the  Question  whether 
their  property  should  be  taken.  Now  we  ask  that  you  leave  this  question  of  damages  to 
the  Legislature.  It  says  he  shall  not  be  deprived  of  it  without  his  own  consent  or  that  of 
his  representative.  Now,  in  the  absence  of  a  constitutional  provision  the  Legislature 
unquestionably  has  absolute  control  over  this  matter. 

That  being  the  case,  why  are  we  not  willing  to  leave  this  matter  to  the  Legislature? 
Has  any  evil  grown  out  of  it  in  the  past?  I  have  not  heard  of  any.  Gentlemen  may  cite 
a  few  instances,  but  I  mean  any  general  evil  throughout  the  Commonwealth  which  has 
caused  the  people  of  this  State  to  think  that  a  gi^eat  injustice  was  being  done  them. 

Xow.  why  do  I  ask  that  the  Legislature  deal  with  it  instead  of  the  Constitution?  I 
have  attempted  to  give  some  reasons.  This  constitutional  provision  is  too  broad;  we  can- 
not tell  how  it  will  work,  and  it  cannot  be  repealed.  Then  another  point  is  that  as  a  gen- 
eral proposition,  and  one  for  which  I  will  contend  in  every  part  and  parcel  of  this  Con- 
stitution, we  ought  to  keep  as  separate  as  we  possibly  can  constitutional  provisions  from 
what  you  might  term  legislative  enactments.  There  is  a  growing  tendency  I  know  through- 
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out  this  country,  especiallj^  in  those  States  where  that  virus  which  I  mentioned  just  now 
is  predominant,  to  stick  in  constitutions  all  kinds  of  things  that  have  no  business  there. 
All  of  this  talk  about  putting  a  liquor  license  provision  in  the  Constitution,  or  any  kind 
of  a  law,  however  meritorious  it  may  be,  in  my  humble  judgment,  is  all  wrong.  A  Con- 
stitution is  intended  to  be  simply  a  general  frame  of  government,  and  we  m-.erely  put  in  a 
few  prohibitions  where  we  think  they  are  actually  necessary  for  the  protection  of  the 
people.  But  putting  in  any  positive  enactments  in  the  way  of  legislation,  which  ought  to 
change  with  the  changing  conditions  of  the  people,  which  ought  to  meet  every  require- 
ment as  it  arises,  I  say  is  all  wrong.  However  good  may  be  the  resolution  offered  by  my 
friend  from  Culpeper,  however  good  are  a  number  of  these  resolutions  which  have  been 
referred  to  every  committee  of  this  body,  I  say  this  Constitutional  Convention  ought  to 
say,  "We  respectfully  refer  them  to  the  next  Legislature,"  because  that  is  the  proper  body 
to  deal  with  legislative  enactments  and  statutes  which  ought  in  their  nature  to  be  transi- 
tory and  to  change  with  the  changing  needs  of  the  people.  That  is  true  of  this  matter,  and 
while  it  is  in  the  form  of  a  prohibition  on  the  Legislature,  it  is  practically  a  positive 
enactment  in  this  Constitution  that  wherever  any  public  improvement  is  made,  whatever 
the  character,  whether  it  be  the  grading  of  a  street,  the  building  of  a  railroad,  the  laying 
of  a  tramway,  or  what  not,  wherever  a  public  purpose  is  being  carried  out  under  legisla- 
tive enactment,  whoever  is  damaged  in  his  property  shall  have  a  right  to  bring  suit 
against  the  company  that  does  it  and  require  them  to  pay  for  it. 

Such  an  enactment  is  one  which  ought  to  be  left  to  the  Legislature.  The  Legislature 
can  put  in  the  proper  guards.  It  can  go  into  the  details  as  we  cannot  do  here.  We  cannot 
attempt  here  to  put  in  all  the  provisos  and  exception  and  undertake  to  tie  down  the  dam- 
ages to  the  proper  cases.  If  there  is  any  great  growling  evil  of  this  kind  in  the  State  and 
it  is  a  proper  subject  for  legislation,  then  let  the  parties  who  desire  it  go  to  the  Legisla- 
ture and  get  a  proper  law  passed.  I  do  not  believe  that  anybody  in  this  Commonwealth 
would  be  disposed  to  fight  any  proper  law  on  that  subject.  If  the  law  after  it  is  enacted 
does  not  meet  the  requirements  of  the  case,  it  can  be  amended  from  time  to  time,  but, 
gentlemen,  if  we  put  this  language,  simple  as  it  seems  and  just  as  it  may  appear  on  its 
face,  into  the  Constitution,  the  Lord  only  knows  what  effect  it  will  have,  and  the  Lord 
only  knows  how  our  courts  will  construe  it.  When  they  do  construe  it  and  we  wake  up 
and  find  that  in  the  interest  of  supposed  justice  we  have  shackled  the  State  of  Virginia 
with  a  provision  which  keeps  out  capital,  which  keeps  our  cities  from  improving,  and  we 
cannot  then  change  it  except  by  the  cumbersome  method  of  changing  a  constitutional  pro- 
vision, I  think  every  member  of  the  Committee  will  regret  very  much  that  he  allowed  his 
sentiment  to  get  the  better  of  his  common  sense  and  voted  to  put  such  a  provision  in  the 
Constitution.  (Applause.) 

Mr.  Westcott:  Mr,  Chairman  and  gentlemen  of  the  Committee,  it  is  entirely  useless 
for  me  to  assure  the  members  of  this  Committee  of  the  diffidence  I  feel  in  undertaking  to 
engage  in  a  discussion  of  a  question  of  this  magnitude,  because  I  fear  that  fact  will  be  too 
painfully  manifest  to  the  Committee  as  well  as  to  myself. 

I  have  listened  with  unabated  interest  to  the  argument  of  the  gentleman  who  opposes 
the  reform  that  is  sought  to  be  introduced  by  this  amendment  of  our  fundamental  law.  I 
wish  to  say  now,  without  intending  any  disparagement  whatsoever  or  any  reflection,  that 
in  many  of  the  most  forceful  phases  of  his  argument  the  gentleman  was,  at  least,  ex- 
tremely unfair  in  the  character  of  the  discussion  he  saw  fit  to  offer. 

To  begin  with,  the  gentleman  who  opposes  this  provision  is  mistaken  in  believing 
that  the  present  provision  of  the  Constitution  has  existed  since  1776. 

Mr.  Robertson:    I  said  I  was  not  sure. 

Mr.  Westcott:  The  fact  is,  that  the  present  provision  was  first  incorporated  in  the 
Constitution  of  the  State  of  Virginia  as  the  result  of  the  labors  of  the  Constitutional  Con- 
vention which  was  assembled  in  1829.    It  has  ever  since  remained  without  any  change. 

I  realize  the  difficulty  in  discussing  a  question  of  this  sort  before  a  body,  a  portion  of 
whom  are  laymen,  and  the  liability  of  an  advocate  of  the  proposition  or  an  opponent  as 
well  to  assume  that  all  of  the  members  of  this  body  are  as  familiar  as  the  lawyers  are 
with  the  principles  underlying  the  proposed  amendment. 
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I  wish  10  siaie  lo  the  laymen  of  ihis  body  that  there  is  no  sovereign  right  that  comes 
closer  home  to  the  individual,  there  is  none  more  far-reaching  in  its  conseauences  than 
the  power  of  eminent  domain.  WTiat  is  the  power  of  eminent  domain?  I  Imow  it  is  en- 
tirely perfunctory,  so  far  as  the  lawyers  in  this  Committee  are  concerned,  to  attempt  a 
definition  of  it,  hut  the  laymen  may  think  it  is  necessary.  Tattel  defines  the  power  of 
eminent  domain  as  ■"the  right  to  dispose  in  case  of  necessity  of  all  the  wealth  contained  in 
a  State.'"'" 

Now,  think  of  that,  gentlemen.  The  power  of  eminent  domain,  which  is  an  inherent 
attribute  of  sovereignty,  is  the  right  on  the  part  of  the  State  to^  take  all  the  wealth  of  all 
the  individuals  of  the  State  whensoever  and  to  whatsoever  extent  public  necessity  may 
dictate  the  propriety  of  doing  so. 

Then,  I  submit  to  you,  Mr.  Chairman  and  gentlemen  of  the  Committee,  that  ii  is  not 
to  be  wondered  at  that,  with  respect  to  this  sovereign  power,  vested  in  the  General  Assem- 
bly of  the  State  of  Virginia,  absolutely  without  limitation  or  restraint,  except  that  of 
public  necessity,  of  which  it  is  its  own  judge,  a  power  so  extensive,  so  far-reaching,  so 
potential  in  its  capacity  to  affect  the  rights  of  the  private  citiezn,  it  should  have  been 
fotmd  necessary  to  limit  it  by  a  constitutional  provision,  as  was  done  in  lS29-'30. 

That  provision  exists  to-day.  The  one  incorporated  in  the  Constitution  of  Virginia  in 
1S29-30  exists  in  the  Constitution  of  every  State  in  this  Union,  and  the  enect  of  the  pro- 
vision that  private  property  shall  not  be  taken  for  public  use  without  just  compensation, 
is  none  other  than  a  limitation  placed  by  the  fundamental  law  of  our  State  upon  the  sov- 
ereign power  of  one  of  the  co-ordinate  branches  of  our  State  government — to-wit,  the  Gen- 
eral Assembly. 

Xow,  it  is  proposed  by  this  amendment  to  enlarge  that  provision,  and  I  believe  if  the 
Committee  will  be  patient  enough  to  hear  me,  I  can  satisfy  certainly  a  majority  of  the 
Committee  that  the  present  provision,  in  its  operation  in  our  State  and  as  denned  by  our 
court  of  last  resort,  is  such,  the  gentleman  from  Roanoke  to  the  contrary  notwithstand- 
ing, that  the  very  gi'eatest,  most  inexcusable,  and  utterly  unpardonable  hardships  have 
been  experienced  by  some  of  the  citizens  of  the  State  of  Virginia  in  pursuance  of  that  con- 
stniction,  and  that  in  consequence  of  that  fact  this  body  ought  to  recognize  to-day  the 
necessity  of  enlarging  this  provision  limiting  the  power  of  the  General  Assembly  to  take 
private  property  for  public  use,  not  only  to  the  taking  of  property,  but  to  its  damaging  it. 

The  rule  prevailing,  Mr.  Chairman  and  gentlemen  of  the  Committee,  in  Virginia  to- 
day 1  submit  is  the  result  of  a  highly  technical  and  narrow  principle  of  construction. 
Chief  Justice  Shaw,  of  Massachusetts,  whose  court  of  last  resort  has  given  an  entirely 
different  construction  to  this  provision  from  that  of  A'irginia.  so  enlarging  it  that  there  is 
no  necessity  in  that  State  for  the  amendment  which  we  propose  to  offer  here  to-day,  said 
the  provision  in  that  Constitution,  contained  in  the  Bill  of  Rights,  was  one  designed  to 
protect  the  interest  of  the  private  citizen  against  the  government,  and  should  be  liberally 
construed,  to  the  end  that  the  object  designed  might  be  eSectually  attained. 

I  say  that  that  has  not  been  done  not  only  in  Virginia,  but  in  the  vast  majority  of  the 
States  of  the  Union.  The 'Court  of  Appeals,  following  the  trend  of  authority  in  other 
States.  I  confess,  when  called  upon  to  pass  on  this  provision,  has  uniformly  held  that 
unless  real  estate  was  actually  physically  taken,  unless  there  was  a  divestiture  of  title  of 
the  owner  and  the  vesting  of  title  in  another,  unless  the  real  estate  of  the  individual,  or 
some  part  of  it,  was  taken,  that  however  great  the  damage  might  otherwise  be  which  he 
might  sustain,  there  could  be  no  relief. 

The  courts,  as  is  pointed  out  by  'Mr,  Sedgwick  in  his  work  upon  constitutional  law, 
have  ignored  the  meaning  of  "property""  as  used  in  this  provision,  and  have  reached  a 
conclusion  that  is  only  consistent  with  their  interpretation  of  the  word  "property""  as 
though  the  constitutional  provision  had  said  '•'real  estate."  In  other  words,  •'"property" 
under  those  constructions  has  been  held  to  mean  not  the  rights  that  are  incident  to  a  cor- 
poreal thing,  but  the  corporeal  thing  itself.  I  might  multiply  almost  infinitely  the  au- 
thorities to  show  the  members  of  the  committee  that  that  is  wrong.  But  the  construction 
which  our  courts  have  placed  upon  it  in  opposition  to  that  of  some  of  the  other  States,  as 
I  have  said,  is  narrow  and  extremely  illiberal,  and  the  result  of  it  has  been  that  the  pro- 
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tection  which  was  designed  for  the  rights  of  the  private  citizen  has  been  very  much 
pruned  down  from  what  the  framers  of  this  provision  originally  intended.  I  say  I  could 
quote  authority  after  authority  of  text-writers  and  lexicographers  and  jurists  of  the 
highest  national  repute  who  have  repeatedly  written  and  decided  that  "property"  is  not, 
in  its  legal  sense,  the  corporeal  thing,  but  the  rights  which  adhere  to  an  individual  in  the 
corporeal  thing.  Without  taking  any  more  of  the  Committee's  time  than  I  find  absolutely 
necessary,  and  desiring  to  faQilitate  the  discussion  in  so  far  as  it  is  possible,  I  will  omit 
any  such  authorities  in  detail,  as  no  one  will  dispute  their  correctness,  I  think. 

Then  what  is  the  status  of  the  law  of  the  State  of  Virginia  on  this  subject  to-day?  It 
is  this:  When  in  the  construction  of  public  improvements,  authorized  by  State  statute, 
whether  that  public  improvement  be  a  railroad  or  other  internal  improvement,  or  whether 
it  be  the  changing  of  the  grade  of  a  street  by  a  municipal  corporation,  in  every  instance 
unless,  in  the  construction  of  the  public  work,  some  portion  of  the  individual's  property, 
his  real  estate,  is  actually  taken,  title  thereto  taken,  he  is  absolutely  without  relief.  Let 
me  show  you  the  inequality  of  that  rule. 

It  goes  on,  as  the  gentleman  from  Roanoke  well  said,  and  provides,  in  consonance 
with  the  rule  that  prevailed  at  common  law,  that  wheresoever  any  portion  of  a  man's 
property  is  taken,  however  infinitesimal  it  may  be,  then  the  damages  which  he  sustains 
in  diminished  value  to  the  rest  of  the  tract,  may  and  must,  in  fact,  under  the  statute,  be 
taken  into  consideration  and  he  must  be  rewarded  for  it.  Is  that  a  satisfactory  condition 
of  our  fundamental  law? 

In  other  words,  a  public  improvement  which  takes  one-eighth  of  an  acre  in  a  thousand- 
acre  tract  of  land  (and  the  eighth  of  an  acre  taken  may  be  a  sedge-patch  worth  $10),  the 
individual  whose  land  is  to  that  extent  taken  is  entitled  to  be  compensated  to  the  full 
extent  of  the  injury  sustained  by  reason  of  the  damage  to  the  rest  of  his  tract.  But  that 
public  improvement  might  run  right  along  this  thousand-acre  tract  of  land,  and  if  it  did 
not  take  a  grain  of  his  dirt  or  divest  him  of  his  title  to  any  part  of  it,  whilst  it  might 
deprive  him  of  one-half  of  the  market  value  of  the  land — in  other  words,  injure  his  estate 
to  the  extent  of  one-half  of  his  holdings,  perhaps — yet,  under  the  provisions  of  our  fun- 
damental law  as  it  exists  and  as  it  has  been  construed,  if  that  public  improvement  does 
not  infringe  upon  his  territorial  lines  and  take  a  part  of  his  property,  when  he  comes  to 
court  seeking  damages,  regardless  of  the  extent  to  which  he  may  have  been  injured  in  his 
property  by  a  diminution  in  the  value  of  his  holdings,  he  is  met  uniformly  with  the 
answer  that  so  many  disappointed  suitors  in  Virginia  under  like  circumstances  have  met, 
damnum  ahsque  injuria,  and  lie  is  turned  away  disconsolate,  absolutely  without  relief. 

Now,  Mr.  Chairman  and  gentlemen  of  the  Committee,  I  submit  that  the  gentleman 
who  preceded  me  was  not  fair  in  his  discussion  of  this  question,  and  I  hope  to  be  able  to 
develop  that  fact  in  the  course  of  my  argument.  I  concede  that  the  rule  in  Virginia  is  in 
keeping  with  that  of  a  majority  of  the  States  in  the  Union  in  construing  this  provision, 
but  not  all  of  them,  and  I  insist  that  ^ny  gentleman  who  will  undertake  to  familiarize 
himself  with  the  hundreds  of  cases  which  crowd  the  reports  of  our  courts  of  last  resort 
throughout  this  country  wherever  the  fundamental  law  has  been  in  the  same  condition 
that  ours  is  to-day,  will  realize  the  fact  that  it  works  a  terrible  hardship  to  the  indi- 
vidual; that  it  sacrifices  the  rights  of  the  individual  to  the  promotion  of  the  general  wel- 
fare. It  was  in  recogntion  of  these  hardships  and  of  the  injustice  that  was  thereby  im- 
posed that  these  various  amendments  have  been  made  to  the  constitutions  of  other  States. 

The  gentleman  stated  in  a  most  superficial  manner,  treating  upon  this  subject,  that  it 
would  doubtless  be  urged  by  gentlemen  in  opposition  that  some  of  the  States  of  the  Union 
have  adopted  the  change  that  is  proposed  in  this  amendment.  Without  wearying  the  Com- 
mittee by  reading  a  list  of  the  various  States,  I  wish  to  state  that  prior  to  1870  not  a  State 
in  this  Union  had  any  other  provision  in  its  fundamental  law  except  the  one  that  exists 
in  our  Constitution  to-day — namely,  that  private  property  shall  not  be  taken  without  just 
compensation.  So  short  a  time  ago  as  thirty-one  years,  gentlemen,  there  was  not  a  single 
Commonwealth  in  this  grand  galaxy  of  States  that  had  any  other  fundamental  provision 
upon  this  subject  than  the  one  which  exists  in  Virginia. 

What  is  the  condition  to-day,  and  what  is  its  results?  How  has  it  been  brought  about, 
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and  what  has  induced  This  change  in  the  fundamental  law?  The  gentleman  from  Roanoke 
says  ii  is  senTimeni.  I  say  it  is  the  inherent  right  and  justice  of  the  contention  that  the 
rights  of  the  private  individual  (.and  there  is  often  too  great  a  tendency  in  that  direc- 
tion) ought  not  to  be  sacrificed  to  the  public  welfare,  and  that  it  is  the  function  of  bodies 
of  this  son,  in  the  public  interest,  to  impose  such  restrictions  upon  legislative  povrer  that 
vrill  insure  the  rights  of  the  private  citizen. 

I  -vrant  you  to  recur  to  the  statement  of  the  gentleman  vrho  preceded  me  upon  ^  this 
subject  as  to  the  v;-eakness  of  the  argument  of  precedent.  I  vrish  to  say  that  however  weak 
that  may  be  and  to  whatsoever  extent  ordinarily  the  attitude  of  one  or  two  States  may  be 
merely  persuasive  by  their  precedent,  that  in  this  instance  the  gentleman's  statements  cer- 
tainly are  not  borne  out.  Out  of  twenty-six  States  of  the  Union  which  since  1870  have 
revised  and  amended  their  constitutions,  or  originally  adopted  constitutions,  no  less  than 
twenty  have  adopted  the  provision  which  is  proposed  by  this  amendment.  Think  of  it  I 
Twenty  out  of  the  twenty-six  which  have  had  an  opportunity  in  the  last  thirty  years  to 
make  this  change  in  their  fundamental  laws  have  availed  themselves  of  it:  and  I  wish  to 
call  attention  to  the  fact  that  not  a  single  original  Constitution  has  been  written  and 
adopted  in  any  of  the  new  States  of  this  Union  since  1S70  which  has  not  incoiTorated  the 
very  provisions  that  by  the  report  of  a  majority  of  the  committee  is  proposed  to  be 
adopted  in  this  case.  Eveiw  original  Constitution  that  has  been  written  within  that 
period  in  the  light  of  the  oppressiveness  and  the  hardship  of  the  rule  as  administered  in 
Virginia  has  undertaken  to  meet  and  correct  that  evil  and  to  prevent  the  sacrifice  of  indi- 
vidual rights  to  the  public  welfare  by  the  adoption  of  such  a  provision. 

I  wish  to  call  the  attention  of  the  Committee  to  the  further  fact  that  you  cannot 
subtract  that  twenty  from  the  total  number  of  States  and  say  that  the  great  weight  of 
authority  is  against  us,  first  for  the  reason  that  a  large  majority  of  these  other  States, 
like  Virginia  until  to-day,  have  not  had  an  opportunity  since  1870  to  make  this  coiTection 
in  their  fundamental  law;  and,  secondly,  that  there  is  a  considerable  number  of  States  in 
the  Union — Massachusetts,  Xew  Hampshire,  Xew  York  and  others — that  I  might 
enumerate,  for  instance,  whose  courts  of  last  resort,  in  construing  this  very  provision 
that  we  have  in  our  Virginia  Constitution,  have  given  that  provision  so  liberal  a  con- 
struction as  to  render  this  reform  unnecessary-,  because  they  have  held  that  the  word 
■''taken''  as  used  in  the  Constitution  included  damage  to  property,  even  though  no  part 
thereof  be  actually  taken. 

Xow,  can  the  gentleman  say  that  that  sort  of  precedent  is  only  persuasive?  Think 
of  it  again.  In  1870  there  was  not  a  State  in  the  Union  that  had  this  provision  in  its 
fundamental  law.  Illinois  led  out  with  this  provision,  and  since  that  time  twenty  out  of 
the  twenty-six  States  which  ha.ve  either  adopted  new  Constitutions,  or  amended  their 
old  ones,  have  embodied  the  provision  which  the  majority  of  the  Committee  seek  to  put 
into  the  new  Constitution  of  the  State  of  Virginia. 

Now,  gentlemen,  I  have  stated  that  I  did  not  think  the  arg^iment  of  the  gentleman 
who  preceded  me  was  fair,  and  I  am  going  to  give  you  some  reasons  for  it.  The  gentle- 
man said  that  he  represents  in  this  matter  cities,  and  then  he  talks  about  the  virus  by 
which  some  people  are  inoculated  until  they  get  to  be  corporation  lawyers.  I  know  full 
well  that  the  gentleman  had  no  personal  allusion  to  myself,  because,  in  the  first  place,  I 
have  not  indulged,  nor  do  I  expect  to  indulge  in  any  criticism,  or  strictures  upon  the 
attitude  of  any  gentleman  on  this  question,  nor  shall  I  undertake  to  analyze  his  motives, 
or  his  reasons,  or  the  circumstances  of  his  environment  which  may  lead  him  to  espouse 
a  different  view  from  that  I  take.  Xor  did  I  do  so  in  either  of  the  two  committees  before 
whom  I  contended  single  handed  and  alone  for  this  provision.  So  the  gentleman  could 
not  possibly  have  had  any  reference  to  me. 

Mr.  Robertson:  I  wish  it  distinctly  understood  that  I  had  no  reference  to  you  or  to 
any  other  member  of  this  body.  I  simply  said  in  the  general  discussion  that  men  who 
attack  corporations  were  men  who  had  that  kind  of  virus  in  them,  and  I  did  not  sup- 
pose there  was  anybody  in  this  body  who  would  do  that. 

Mr.  Westcott:    I  want  to  say  to  the  gentleman  something  further.    If  he  cares 
to  investigate  the  fact,  it  can  easily  be  demonstrated  to  him  that  as  a  lawyer  I  have 
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not  been  confined  to  private  practice.  I,  too,  have  represented  in  the  past  corporations 
of  every  kind  affected  by  a  provision  of  the  sort  contained  in  this  proposed  amendment. 
For  eight  years  I  was  the  city  attorney  of  a  large  Western  city,  and  for  a  longer  time 
I  represented  private  corporations  of  every  kind,  which  this  provision  would  affect.  I 
wish  to  state  in  this  connection  to  the  Committee  that  it  is  the  result  of  the  observation 
and  experience  acquired  in  thus  representing  corporations  that  grounded  into  me  the 
conclusions  which  I  have  reached  upon  this  subject  as  to  the  injustice  of  our  present  law 
and  the  imperative  necessity  for  its  amendment. 

I  have  no  local,  private  or  personal  interest  in  this  measure.  It  is  the  result,  as  I 
have  stated,  of  my  own  observations  gained  from  my  experience  as  a  corporation  lawyer. 
1  came  here  im.bued  with  the  resolution  to  contribute  every  energy  I  possess  to  an  effort 
to  secure  the  adoption  of  this  principle  in  our  Constitution. 

I  come,  as  gentlemen  know,  from  a  section  of  the  State  segregated  from  the  re- 
mainder of  it  by  a  great  body  of  water,  Chesapeake  bay,  a  narrow  strip  of  land  from 
two  to  ten  miles  in  width,  washed  on  the  east  by  the  Atlantic  ocean.  Already  we  have 
a  railroad  running  through  that  peninsula.  We  have  no  large  popular  centers,  nor  are 
we  liable  ever  to  have  either  those  or  additional  roads.  I  submit  to  the  Committee  ad- 
ditional weight  and  persuasiveness  should  be  given  to  whatsoever  I  may  urge,  insofar 
as  my  personal  attitude  is  concerned,  because  of  the  fact  that  the  action  of  this  body,  in 
all  probability,  whether  it  rejects  or  adopts  this  provision,  can  never  affect  directly  or 
remotely  the  interest  of  the  people  whom  I  have  the  honor  immediately  to  represent  in 
this  body. 

Now,  then,  the  gentleman  from  Roanoke  in  discussing  this  matter,  I  submit,  has  not 
undertaken  to  review  the  cases  upon  this  subject  in  a  manner  that  I  would  have  expected 
from  the  learned  gentleman  from  what  I  have  seen  of  him.  What  has  he  done?  He  has 
simply  taken  the  most  extreme  and  ultra  oMter  dictum  of  any  judge  who  has  ever  passed 
upon  this  question  and  quoted  it  to  this  body  with  a  view  to  affright  them  from  doing 
what  I  conceive  to  be  their  imperative  duty  to  the  constituents  whom  they  represent. 

I  refer  to  the  case  of  McCarthy  vs.  Metropolitan  Board  of  Public  Works,  decided 
in  the  Queen's  Bench  and  taken  by  review  before  the  House  of  Lords,  and  the  language 
of  one  of  the  members  of  the  House  of  Lords  in  reviewing  the  argument  upon  that  case. 
It  was,  as  I  said,  merely  an  ohiter  dictum.  It  was  merely  an  illustration  of  the  principle. 
But  if  the  gentleman  will  take  that  case,  as  I  have  done,  and  read  it,  he  will  find,  as  I 
will  show  you,  that  the  rule  governing  the  decision  both  of  the  lower  court  and  the  House 
of  Lords  was  the  same  rule  that  prevails  to-day  throughout  Great  Britain  and  which 
prevails  almost  unanimously  in  the  United  States,  namely,  that  the  true  test  in  that 
case  was  what  is  known  as  Thesiger's  Rule,  as  applied  to  the  owner  of  thai  particular 
property  who  sued  to  recover  damages  sustained  by  reason  of  the  closing  up  of  a  dock 
upon  the  Thames  river. 

It  is  true  his  property  was  not  immediately  adjacent  to  it,  but  it  was  a  dock  that 
he  had  used  in  his  business  daily  and  almost  constantly.  This  public  improvement  of 
the  Thames  complained  of  greatly  damaged  the  market  value  of  his  property  by  closing 
up  this  dock.  He  went  into  court  and  asked  for  damages,  and  the  court  applied  the  test 
which  has  ever  been  the  rule  under  the  construction  of  the  Land  Clauses  Act  in  Great 
Britain,  namely,  that  the  true  test  was  whether  or  not  the  plaintiff  sustained  by  reason 
of  that  public  improvement  a  damage  peculiar  to  himself  in  excess  of  the  damage  that 
others  of  the  community  may  have  sustained,  whereby  the  market  value  of  his  property  was 
diminished.  The  test,  then,  was  whether  his  property  was  diminished  in  value  as  the 
direct  consequence  of  making  that  public  improvement. 

Mr.  Chairman  and  gentlemen  of  the  Committee,  I  wish  to  state  that  this  principle, 
which,  to  listen  to  the  gentlemen  from  Roanoke,  is  fraught  with  so  much  danger,  and 
is  based  merely  upon  empty  and  vain  sentiment,  calculated  to  frighten  capital  away 
and  to  do  such  incalculable  damage,  is  not  only  the  law  and  has  been  the  law  for  periods 
varying  from  five  to  thirty  years  in  twenty  States  of  this  Union,  but  it  has  been  the  law 
of  Great  Britain  under  an  act  of  Parliament  ever  since  1845,  when  the  Land  Clauses  Act 
was  passed.    They  do  not  use  exactly  the  same  language,  but  the  English  rule  under 
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tliat  act  of  Parliament  has  been  frequentlj-  invoked  in  the  American  courts.  '•'Injuriouslv 
affected" ■  is  the  language  used  in  the  act  of  Parliament,  as  I  said,  passed  in  lS-i5,  and 
still  in  force,  and  never,  so  far  as  the  reports  of  cases  that  have  arisen  under  it,  even 
including  the  case  of  ^McCarthy  vs.  Metropolitan  Board  of  Works,  has  it  wrought  the 
vast  damage  and  injury  and  destruction  to  the  best  interests  of  any  integral  position  of 
that  vast  country  which  the  gentleman  has  outlined  in  his  argument  as  an  ominous 
picture  of  the  ill-consequences  to  flow  from  this  just  and  entirely  reasonable  provision. 

It  exists  to-day,  and  the  language  of  that  act  is  that  "compensation  shall  be  paid 
for  property  injuriously  affected  by  the  construction  of  public  works."  Compensation 
shall  be  paid — mark  you  the  language — for  property  injuriously  affected  by  the  construc- 
tion of  public  works,  and  the  phrase  "'injuriously  affected"  has  been  frequently  by  the 
courts  of  last  resort  of  the  I'nited  States  determined  to  be  practically  synonymous  with 
the  words  which  the  Committee  proposes  to  have  adopted  here,  the  words  "or  damaged." 
And  the  provision  as  to  property  injuriously  affected  by  the  construction  of  public 
works  includes  every  kind  of  work,  whether  by  municipal  corporations  or  private  cor- 
porations or  others  done  in  pursuance  of  an  act  of  Parliament. 

Xow,  'Mr.  Chairman  and  gentlemen  of  the  Committee,  let  me  make  a  suggestion  to 
you.  I  could,  if  I  chose,  occupy  this  Committee  from  now  until  next  week  at  this  time 
in  reading  decisions  that  have  arisen  under  the  provisions  of  the  constitutions  of  the 
several  gtates  similar  to  that  existing  in  our  own,  in  which  the  most  incalculable  and 
inexpressible  hardships  and,  frequently,  practical  financial  ruin  have  been  entailed  upon 
the  private  individual  by  the  construction  of  these  public  works  in  the  interest  of  the 
public  welfare.   But  suffice  it  to  enumerate  just  a  few. 

A  member  of  this  Committee  came  to  me  this  morning  in  connection  with  this  argu- 
ment and  said  that  a  judge  of  a  circuit  court  of  a  city  by  which  he  passed  only  a  day  or 
two  ago  in  returning  to  the  sessions  of  this  Convention,  had  pointed  out  to  him  an 
instance  in  which  this  hardship  will  be  illustrated  with  a  vengeance,  indeed.  There  on 
the  corner  of  a  lot  was  a  man's  structure.  He  had  built  it  there  with  reference  to  a 
grade  which  had  been  established  for  years  and  years.  It  had  recently  been  concluded 
by  the  city  council,  and,  doubtless,  wisely  concluded,  to  lower  the  grade  of  the  street 
upon  which  that  property  abutted  so  that  the  traffic  thereon  should  pass  underneath  the 
railroad.  Consequently  the  city  had  to  order  an  excavation  of  the  street,  so  that  public 
traffic  might  go  under  the  present  grade  of  the  railroad.  What  is  the  result?  His  house 
is  thus  left  in  the  air  and  has  to  be  torn  down;  his  property  is  absolutely  destroyed. 
He  has  no  remedy  on  earth,  Mr.  Chairman  and  gentlemen  of  the  Committee,  except  it 
be  to  pull  down  his  house  and  then  gi^ade  his  lot  down  to  the  proposed  change  of  grade 
of  the  new  street. 

Xow,  the  gentleman  says  that  public  improvements  will  be  retarded.  I  wish  in  all 
earnestness  to  address  this  question  to  this  Committee,  applicable  to  the  very  case 
that  I  have  recited.  Is  there  ever,  under  any  circumstances,  so  imperative  a  demand  for 
a  public  improvement  as  that  it  shall  be  done  at  the  expense  of  one  or  two  individuals 
of  the  city? 

Then,  if,  in  the  construction  of  that  public  work,  yoti  take  away  from  a  man  that 
which  a  lifetime  of  toil,  energy,  privation  and  providence  have  enabled  him  to  lay  up — 
and  I  stippose  this  was  the  sentiment  the  gentleman  so  contemptuously  referred  to — if 
in  the  construction  of  that  public  improvement  yoti  take  away  from  a  man  that  which  a 
lifetime  of  energy  and  providence  have  enabled  him  to  provide  for  his  family,  mayhap 
after  he  is  gone,  is  there  any  hardship,  is  it  mere  sentiment,  to  insist  that  when  that  is 
done,  demanded  by  the  public  interests,  done  because  the  public  welfare  of  that  city  de- 
mands it — is  there,  I  ask  you.  in  that  or  any  case  the  gentleman  can  ever  cite,  any 
reason  why  these  improvements  should  be  made  at  the  expense  of  a  few  individuals, 
instead  of  at  the  expense  of  the  general  public? 

In  whose  behalf  are  they  made?  ^Tiy,  sirs,  in  behalf  of  the  general  public.  "WTio 
reaps  the  benefits  to  be  derived  from  that  public  improvement  when  made?  '^'hy,  sirs, 
the  general  public.  Wto  bears  the  burden  chiefly  of  that  public  improvement  under 
the  present  status  of  the  law?    The  poor  unfortunate  devil  who,  despite  any  degree  of 
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foresight  he  may  have  exercised,  never,  when  he  bought  his  property,  could  have  fore- 
seen that  public  exigencies  could  have  made  such  a  demand. 

The  gentleman  from  Roanoke  suggests  that  the  proposed  amendment  will  retard  our 
progress  and  drive  away  capital.  Gentlemen,  we  all  know  that  it  is  a  favorfte  resort  of 
gentlemen  in  this  body,  when  any  modification  of  our  fundamental  law  is  proposed  which 
may  affect  corporate  interests,  which  may  affect  capitalists,  to  flaunt  this  dread  pre- 
diction before  our  faces,  to  remind  us,  first,  of  our  State's  poverty;  second,  of  our  great 
need  of  capital,  and,  third,  to  say  to  us,  with  a  view  to  deter  us  from  doing  that  which 
may  commend  itself  to  us  upon  principles  of  abstract  and  eternal  justice  and  right,  that 
if  you  do  it  forsooth  you  will  drive  capital  away. 

Let  me  give  another  instance  that  occurred  in  the  city  of  Richmond,  and  right  here 
I  wish  to  make  another  statement.  The  gentleman  says  that  he  appears  on  behalf  of 
his  city  and  other  cities  of  the  Commonwealth.  One  of  the  principal  cities  in  this  Com- 
monwealth, by  common  consent,  will  be  admitted,  I  think,  to  be  the  city  in  which  the 
sessions  of  this  body  are  being  held.  There  is  a  m.ember  of  this  body  who  for  a  great 
many  years — how  long,  I  am  not  exactly  informed,  but  for  a  long  term  of  years — ^has 
occupied  the  position  of  city  attorney  in  this  city,  a  gentleman  whose  peculiar  province 
and  duty  it  has  been  made,  by  reason  of  his  official  position,  to  safeguard  and  protect 
the  city's  interests,  who  might,  perhaps,  better  than  any  other  man  in  this  body,  be 
excused  if  he  took  the  opposite  view  upon  this  question,  because  his  environment  and 
his  identity  with  the  city's  interests  might  have  very  reasonably  inclined  him  to  oppo- 
sition instead  of  advocacy  of  this  amendment.  I  need  not  state  that  I  refer  to  Mr.  Mere- 
dith. That  gentleman  is  an  uncomproniiising  advocate  of  the  measure  proposed  by  the 
majority  of  the  Committee  in  its  report.  Not  only  that,  but  there  is  the  gentleman  who 
is  his  successor,  and  who  to-day  stands  as  the  representative  of  the  great  city  of  Rich- 
mond in  all  the  controversies  that  year  after  year  have  arisen,  involving  a  construction 
of  the  language  of  our  present  Constitution  upon  this  subject.  I  refer  to  Mr.  H.  R. 
Pollard,  the  present  city  attorney.  He,  too,  is  one  of  the  most  zealous,  enthusiastic  and 
earnest  advocates  of  this  proposition  to  be  found  anywhere  in  the  city  of  Richmond. 

I  will  not  go  into  detail  in  response  to  the  argument  that  the  proposed  amendment 
will  retard  the  growth  of  our  cities  and  towns  further  than  that.  Can  this  Committee 
conceive  it  to  be  possible  that  a  measure  fraught  with  so  much  danger,  so  well  calcu- 
lated to  retard  and  to  embarrass  the  progress  of  this  city  as  the  gentleman  from  Roanoke 
seems  to  conceive  this  measure  to  be,  could  have  such  an  effect,  and  that  these  gentle- 
men have  overlooked  all  of  its  evil  consequences;  that  they  have  been  so  shortsighted 
in  their  view  of  the  situation  as  to  be  induced  to  advocate  a  measure  that  is  in  reality 
fraught  with  as  great  danger  and  as  objectionable  consequences  as  the  gentleman  would 
have  us  believe? 

Before  I  pass  from  the  city  of  Richmond  let  me  give  you  another  illustration  of  this 
rule.  But  right  there  the  gentleman  says  in  his  argument  that  some  man  comes  along 
and  buys  a  piece  of  property  on  a  street  that  has  never  been  graded.  The  city  afterwards 
concludes  to  grade  it,  and  he  comes  in  for  damages.  And  yet  he  bought  his  property 
with  reference  to  the  fact  that  the  city's  street  was  not  graded,  and  he  contemplated 
that  fact,  and  got  it  at  a  reduced  value  in  accordance  with  that  circumstance. 

Now,  that  may  be  true  in  a  very  limited  number  of  cases ;  and  I  will  ask  you,  gentle- 
men, if  any  court  or  jury  would  not  conclude  that  the  liability  in  that  instance  of  that 
particular  street  to  be  graded  had  not  been  taken  into  consideration,  and  would  not  the 
value  of  that  property  be  maintained  simply  upon  the  basis  of  the  future  necessity  toi 
grade  the  street? 

I  ask  the  gentleman  if  his  reading  upon  this  question  has  led  him  to  conclude  that 
all  hardships  under  this  rule  are  applicable  only  to  cases  of  the  extreme  kind  which  he 
quoted.  I  will  ask  him  if  he  does  not  know  that  he  has  encountered  not  one,  but  dozens 
of  cases  where  there  have  been  changes  in  established  grades  of  streets,  streets  that 
have  been  graded  and  the  established  grade  maintained  for  years,  where  these  conse- 
quences have  been  experienced,  and  where  these  hardships  have  had  to  be  endured, 
without  compensation  for  the  damage  inflicted?  It  is  no  exception  to  the  rule. 
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Mr.  R.  Walton  Moore:  May  I  suggest  to  the  gentleman  from  Accomac  that  one  of 
the  best  cases  illustrative  of  the  importance  of  changing  or  enlarging  the  rule  is  the  case 
of  The  Home  Building  Company  against  the  city  of  Roanoke,  in  91st  Virginia? 

Mr.  Westcott:  I  agree  entirely  with  the  chairman  of  the  Committee.  I  take  it  the 
lawyers  of  this  Convention  are  so  familiar  with  those  cases  that  I  had  decided  not  to> 
occupy  any  of  their  time  in  discussing  them  further  than  to  say,  that  in  another  citj', 
to-wit,  the  city  of  Newport  News,  there  are  now  in  course  of  construction  several  viaducts 
over  the  streets  of  that  citj^  the  abutments  of  which  occupy  the  greater  part  of  the» 
width  of  those  streets,  the  effect  of  which  upon  the  individual  property  owners,  who- 
by  no  earthly  foresight  could  have  foreseen  that  any  such  structures  would  ever  be 
built,  will  be  to  almost  totally  destroy  the  value  of  their  property,  and  yet  under  the 
present  provision  of  our  Constitution  and  the  prevailing  construction  placed  upon  it  by 
our  Court  of  Appeals  these  property  owners  are  wholly  without  legal  redress  of  any 
kind,  notwithstanding  that  these  public  improvements,  carried  on  with  a  view  to  pro- 
moting the  public  welfare  of  that  community,  amounts  almost  to  a  total  confiscation  of 
their  property,  under  the  present  status  of  our  law  they  are  absolutely  deprived  of  the 
right  to  recover  one  dollar  of  their  gTeat  loss. 

But  before  I  pass  from  the  city  of  Richmond,  let  me  call  your  attention,  Mr.  Chair- 
man and  gentlemen  of  the  Committee,  to  another  case  which  arose  a  few  years  ago  in 
this  city.  A  man  by  the  name  of  Meyer  purchased  and  improved  and  occupied  by  him- 
self and  by  tenants  for  years  property  fronting  on  Eighth  street,  between  Canal  and 
Gary,  in  the  city  of  Richmond.  I  wish  distinctly  to  disclaim  and  design  to  reflect  upon 
the  wisdom  or  the  righteousness  of  the  action  of  the  city  council  of  the  City  of  Rich- 
mond in  passing  the  ordinance.  I  am  well  satisfied,  from  what  I  know  of  such  municipal 
matters,  that  the  facts  and  circumstances,  insofar  as  the  public  necessity  for  what  they 
did,  existed  to  the  fullest  extent.  But  let  us  see  the  operation  in  that  instance  of  this 
beautiful  rule  which  the  gentleman  wotild  have  eternally  and  perpettially  fastened  upon 
us. 

There  was,  as  I  said,  a  man  by  the  name  of  Meyer  owning  property  upon  Eighth 
street.  The  city  council,  at  the  behest  of  the  great  Chesapeake  and  Ohio  Railway  Com- 
pany, did  v\-hat?  It  did  not  change  the  grade.  It  was  not  one  of  those  extreme  cases 
that  the  gentleman  from  Roanoke,  in  his  ingenuity,  suggested  before  this  Committee. 
There  v-as  unquestionably  no  possible  foresight  with  the  lack  of  which  that  unfortunate 
citizen  cotild  ever  be  charged. 

He  built  upon  the  two  lots  a  brick  building,  stores  below  and  family  residences  above. 
The  city  vacated  sixty  feet  of  Eighth  street,  beginning  at  the  line  of  Canal  street,  and 
the  railroad  company  was  authorized  under  that  ordinance  to  construct  a  bridge  for 
foot  passengers  over  the  sixty  feet  of  vacated  ground,  and  the  railroad  company  had  sur- 
rendered to  it  absolutely  for  every  purpose  the  sixty  feet  of  vacated  street. 

Xow,  this  man's  property  was  in  the  same  block.    He  was  not  an  abutting  property 
owner  upon  the  portion  of  the  vacated  street. 

'^Tien  the  railroad  company  besought  the  city  council  to  pass  the  ordinance,  the 
city  council  did  what?  The  city  council  in  its  wisdom,  recognizing,  doubtless,  the  neces- 
sity, in  the  interest  of  the  public,  that  that  portion  of  Eighth  street  should  he  vacated, 
and  knowing  the  damaging  extent  to  which  it  would  affect  property  owners  upon  that 
square,  demanded,  exacted  and  received  of  that  great  railroad  corporation  an  indemni- 
fying bond  to  save  the  city  harmless  from  all  loss  or  damage  which  it  might  sustain  by 
reason  of  the  passage  of  that  ordinance,  the  vacation  of  that  street  to  the  railroad  com- 
pany, and  in  suits  that  might  arise  upon  it. 

^Ir.  Meyer  and  several  others  instituted  suits  against  the  citj^  and  Chesapeake  and 
Ohio  Railroad  Company  to  recover  damages,  though  Mr.  Meyer  was  the  only  one  who 
carried  his  case  from  the  Supreme  Court  of  Appeals  of  Virginia  to  the  United  States 
Supreme  Court.  There  he  was  met  with  the  same  uniform  result  attained  in  all  such 
cases  in  Virginia,  of  damnum  absque  injuria. 

In  his  initiatory  pleading  he  alleged  that  he  stood  ready  to  prove  that  the  effect  of 
that  action  of  the  city  council  upon  the  value  of  his  property  reduced  its  market  value 


704 


DEBATES  OF  THE  COl^STITUTIONAL  CONVENTIOJ^  OF  VIRGINIA. 


not  less  than  $5,000.  That  allegation  was  not  put  in  issue.  The  declaration  was  de- 
murred to.  The  case  went  from  the  city  court  to  the  Court  of  Appeals  and  from  the 
Court  of  Appeals  of  the  State  to  that  of  the  United  States.  The  counsel  for  that  great 
railroad  company  invoked  the  uniform  construction  of  our  Court  of  Appeals  upon  the 
very  language  of  our  Constitution  now  under  consideration  and  said:  "No  part  of  your 
property,  Mr.  Meyer,  was  taken  by  this  public  improvement.  You  were  damaged  to  the 
extent  of  $5,000,  it  is  admitted,  sir,  but  not  a  grain  of  your  dirt  was  actually  appropriated 
and  you  are  absolutely  without  relief,  because  no  part  of  your  property  has  been  taken," 
and  the  decision  of  both  the  Supreme  Court  of  our  State  and  of  the  Unrted  States  was 
that  no  recovery  could  be  had;  that  the  plaintiff's  damage  was  damnum  absque  injuria. 

Now,  then,  if  the  provision  which  we  propose  to  insert  in  the  new  Constitution  of 
Virginia  had  existed  at  that  time  the  gentlemen  representing  this  wealthy  corporation 
would  have  been  confronted  with  the  provision  that  not  only  shall  private  property  not 
be  taken,  but  it  shall  not  be  dannaged  for  public  uses  without  just  compensation,  and 
whatsoever  the  damage  that  individual  had  received  by  reason  of  that  corporate  act, 
over  and  above  the  damage  which  others  of  the  community  generally  experienced  by 
reason  of  it,  he  would  have  been  entitled  to.  and  could  have  enforced  his  demand  for. 

I  v/ant  to  call  attention  to  the  language  which  we  propose  to  insert,  because  I  am 
going  to  move  an  amendment  to  the  committee's  report,  by  and  with  the  concurrence  of 
every  one  of  the  majority  of  the  committee  who  made  the  report  upon  this  subject,  so  as 
to  eliminate  every  word  of  the  verbiage  except  the  term  "or  damaged"  and  leave  in  its  sim- 
plicity and  purity  the  declaration  that  the  Legislature  shall  not  authorize  the  taking  or 
damaging  of  private  property  for  public  use  without  just  compensation. 

But  let  me  call  again  your  attention  to  the  fact,  gentlemen  of  the  Committee,  that 
no  less  than  seventeen  States  of  the  Union  have  in  their  Constitutions' this  provision 
which  the  majority  of  the  Committee  proposes  to  insert  in  the  Constitution  of  Virginia. 
In  every  one  of  these  seventeen  States  this  provision  has  been  construed,  the  great  State 
of  Illinois  leading  in  this  reform  and  the  language  "taken  or  damaged,"  is  identical  in  all 
of  them.  In  the  other  three  States,  while  the  language  is  not  identical,  it  is  held  to  be 
practically  equivalent. 

Now,  let  me  say  there  is  not  a  lawyer  in  this  body  who  does  not  know  of  the  rule 
of  construction  that  when  you  adopt  a  State  law  in  exact  language,  you  adopt  the  con- 
struction giveii  to  that  State  law  by  the  courts  of  last  resort  of  that  State.  That  is 
equally  as  applicable  to  a  constitutional  provision  as  it  is  to  a  statutory  provision. 

If  we  adopt  the  provision  which  the  majority  of  the  Committee  will  ask  you  to  adopt, 
then  we  have  an  unbroken  line  of  construction  by  no  less  than  seventeen  States  of  the 
Union  on  that  question,  led  by  the  great  State  of  Illinois,  several  of  whose  cases  have 
gone  to  the  Supreme  Court  the  United  States.  That  is  not  all.  There  is  no  maze  of 
difficulty  in  which  we  involve  either  the  State  or  the  jurisprudence  of  the  State. 

I  wish  to  say  further  that  the  great  State  of  Illinois  has  had  no  less  than  two  cases. 
Supreme  Court  of  the  United  States,  and  the  exact  meaning  and  intent  and  scope  and 
to-wit,  Rigney  vs.  Chicago,  and  Taylor  vs.  Chicago,  which  have  been  taken  up  to  the 
effect  of  the  words  "or  damaged"  have  been  passed  upon,  not  only  by  the  Supreme  Court 
of  the  State  of  Illinois,  but  by  the  Supreme  Court  of  the  United  States,  and  the  construc- 
tion of  the  Supreme  Court  of  Illinois  has  been  expressly  adopted  in  the  case  of  Rignev 
vs.  Chicago. 

I  will  not  weary  you,  gentlemen,  by  reading  a  number  of  these  adjudicated  cases.  I 
take  it  that  no  gentleman  upon  the  floor  who  has  investigated  this  matter  will  dispute 
the  statement  I  have  just  made  as  to  the  result  of  those  cases. 

Now,  gentlemen,  let  me  in  conclusion  say  to  you  that  notwithstanding  the  pro- 
vision  proposed  by  the  majority  of  the  Committee  has  been  in  force  in  no  less  than 
twenty  States  for  varying  periods  of  from  five  to  twenty  years  (I  say  this  in  connection 
with  the  gentleman's  portrayal  of  the  infinite,  dread  consequences  which  are  just  a  little 
ways  ahead  of  you),  in  not  a  single  one  of  the  twenty  States  where  that  provision  has 
been  enacted  into  the  fundamental  law  has  there  ever  been  a  complaint  so  far  as  the  re- 
ported cases  of  those  States  show.    In  no  one  of  them  has  there  ever  been  a  case  in 
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which  anybody  but  the  lawyers  who  represented  these  corporate  interests  have  ever  in- 
veighed against  the  justice  and  right  of  this  provision. 

Not  a  single  State  has  ever  abandoned  the  principle.  Xo  such  terrible  conseqtiences 
have  resulted  from  it.  Xo  such  unspeakablj'  embarrassing  results  as  the  gentleman  has 
conjured  up  have  ever  been  experienced  so  far  as  indicated  by  any  effort  on  the  part  of 
the  people  to  rid  themselves  of  the  terrible  blunder,  as  the  gentleman  from  Roanoke 
would  have  us  believe  this  proposition  involves. 

One  other  point  and  I  will  have  concluded,  thanking  the  Committee  for  the  most 
excellent  attention  they  have  given  me.  I  cannot  conceive  any  other  ground  upon 
which  it  has  been  accorded  me  except  the  fact  that  though  this  body  has  been  in  con- 
stant session  now  for  over  three  months,  I  have  never,  with  the  exception  of  fifteen 
minutes  once  before,  consumed  any  of  its  time  either  in  Committee  of  the  WTiole  or  in 
Convention,  and  I,  therefore,  am  inclined  to  appropriate  the  honor  of  this  respectful 
listening  rather  to  that  fact  than  to  any  intrinsic  merit  of  what  I  have  had  to  offer. 

Xow,  what  is  the  report  of  the  minority  of  the  committee?  Vvhat  do  they  say? 
They  state  that  they  have  been  unable  to  concur  with  the  majority  of  the  committee  in 
this  provision,  and  here  are  the  reasons  which  they  assign: 

The  Legislature  has  now  full  and  complete  power  to  correct  any  injustice  which 
may  result  from  the  present  conditions  of  the  law,  and  may,  if  it  be  thought  proper, 
enact  a  statute  providing  such  relief. 

Then  they  go  on  and  portray  the  awkwardness  of  our  situation  if  vre  should  once 
adopt  this  provision  in  our  Constitution,  and  the  facility  with  which,  if  it  should  prove 
a  mistake  and  be  adopted  by  legislative  enactment,  vre  could  be  relieved  from  it. 

Mr.  Chairman  and  gentlemen  of  the  Committee,  I  ask  you  in  all  seriousness  to  pass 
your  deliberate  judgment  upon  this  proposition,  deliberately^  offered  to  this  body  on  the 
part  of  the  minority,  to  do  what?  To  leave  to  the  Legislature,  not  only  to  one  Legisla- 
ture, but  to  each  and  every  succeeding  Legislature  in  all  time — to  leave  to  the  General 
Assembly  of  the  State  of  Alrginia  the  doing  of  what?  To  leave  to  the  General  Assembly 
the  establishing  of  a  limitation  upon  its  power. 

I  ask  the  gentlemen  when  they  take  in  review  the  history  of  constitutional  law, 
where  else  have  you  ever  gone  to  look  for  a  limitation  upon  the  power  of  a  sovereign 
branch  of  the  government  except  in  the  fundamental  law  of  the  State?  AMiere  else 
ought  you  to  find  it  in  Virginia  except  in  the  Constitution? 

Gentlemen  talk  about  precedents.  Was  the  provision  that  now  exists  ever  inserted 
in  the  Constitution?  Have  vre  not  a  precedent  in  the  Convention  of  1829-"30  and  of  1850- 
'51?  And  I  care  to  quote  no  others  in  this  connection.  Have  vre  not  a  precedent  of  wis- 
dom in  the  necessity  recognized  by  both  of  those  bodies  in  the  imposition  of  this  limita- 
tion upon  the  sovereign  power  of  the  Legislature  to  take  private  property  for  public 
uses? 

I  will  not  read  any  authority,  but  pick  up  :\Ir.  Lewis'  latest,  and  the  most  approved 
work  upon  eminent  domain,  two  large  volumes,  which  is  so  much  in  request  since  this 
body  has  been  engaged  in  its  deliberations  by  not  only  the  members  of  the  body,  but  by 
members  of  the  bar  as  that  it  has  been  difficult  at  times  for  members  of  this  body  to 
get  hold  of  that  work.  Mr.  Lewis  lays  down  a  proposition,  which  all  of  us  w^ho  are  law- 
yers readily  recognize,  that  the  purpose,  the  scope,  the  effect  of  this  sort  of  a  provision 
is  nothing  more  nor  less  than  a  limitation  upon  the  sovereign  power  of  the  General 
Assembly. 

I  want  to  say,  in  passing,  with  reference  to  Mr.  Lewis,  that  there  is  not  a  more 
zealous  advocate  of  the  reforms  that  have  been  made  in  the  Constitutions  of  the  twenty 
several  States  of  this  Union  and  the  one  we  are  seeking  to  have  adopted  by  this  Com- 
mittee to-day,  than  ^Ir.  Lewis.  There  is  not  a  more  enthusiastic  advocate  of  this  policy 
than  Mr.  Lewis  is,  for,  in  fact,  he  devotes  nearly  one  of  his  two  large  volumes  to  the 
discussion  and  advocacy  of  the  justice  of  this  measure.  Xow,  I  say  that  we  have  a  prece- 
dent. 

All  of  this  matter  could  have  been  left  to  the  Legislature  originally,  but  the  Con- 
stitutional Convention  of  lS29-'30  did  not  think  that  it  was  safe  to  leave  the  Legislature 
4.5 — Const.  Debs. 
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absolutely  untrammelled,  absolutely  unrestricted  in  the  exercise  of  a  power  so  vital  and 
so  far-reaching  in  its  consequences  as  that  of  the  appropriation  of  private  property  to 
public  uses,  without  imposing  a  limitation  upon  that  sovereign  power. 

I  ask  you,  gentlemen,  what  else  does  the  Committee  propose  to  do  but  to  add  to, 
by  an  enlargement  of  that  limitation;  and  yet  the  gentleman  says  that  we  ought  to 
leave  this  to  the  Legislature;  that  we  ought  to  leave  the  General  Assembly  of  the  State 
of  Virginia  that  may  be  assembled,  two,  four,  six,  eight,  ten,  twelve,  or  a  hundred  years 
hence  absolute  liberty  to  do  as  they  may  see  fit  upon  this  matter. 

I  say,  gentlemen  of  the  Committee,  if  we  are  satisfied  that  inherent  right,  that  the 
principles  of  abstract  justice,  that  a  due  regard  to  the  interests  of  the  private  citizens 
and  a  desire  to  hedge  them  about  with  safeguards  against  encroachment  by  the  general 
government  commend  this  provision  to  us,  it  is  our  duty  to-day  to  incorporate  this 
amendment  into  our  fundamental  lav/,  just  as  the  original  provision  was  incorporated  in 
1829-'30. 

Let  me  call  your  attention  to  another  phase  of  that  suggestion.  Suppose  we  were 
to  be  won  by  the  most  winning  and  seductive  eloquence  of  the  gentleman  from  Roanoke 
into  that  sort  of  a  mistake,  as  i  conceive  it  would  be,  and  we  were  to  leave  it  to  the 
Legislature.  He  says  whenever  the  people  demand  it  they  could  come  up  here  and  the 
Legislature  v/ould  have  it  passed.  It  may  be  that  they  could  and  it  may  be  that  they 
could  not.  I  am  not  going  to  discuss  that  question.  I  am  not  going  to  undertake  to  say 
anything  that  may  by  any  means  be  construed  into  an  assault  upon  our  General 
Assembly;  but  I  just  want  to  throw  out  that  suggestion.  It  may  be  that  they  could  and 
it  may  be  that  they  could  not,  but  I  think  it  most  probable  they  could  not. 

Suppose  the  principle  of  this  very  provision  were  to  be  offered  in  a  bill  before  the 
next  General  Assembly  and  it  was  opposed  by  corporate  interests,  just  as  it  is  opposed 
by  the  corporate  interests  to-day,  both  municipal  and  private.  I  hope  there  is  no  harm 
in  using  the  term  "corporation"  in  this  discussion,  especially  when  I  include  municipal 
with  private  corporations,  and  I  hope  the  gentleman  will  not  think  that  I  have  been 
inoculated  by  any  of  that  terrible  virus  he  talked  so  much  about,  because  I  merely  use 
the  word. 

But  I  say,  suppose  the  provision  of  this  proposed  amendment  were  to  be  embodied 
in  a  bill  and  offered  to  the  next  General  Assembly,  what  argument  would  you  expect  toi 
hear?  I  ask  you,  is  there  a  man  in  this  body  who  would  not  yield,  and  yield  readily, 
and  yield  justly  to  an  argument  of  the  kind  I  will  state  and  refuse  to  pass  any  such  law? 

The  very  interests  that  are  opposed  to  this  measure  now  I  assure  you  would  oppose 
it  then,  and  I  imagine  that  those  interests  would  be  heard  to  say  to  the  General  Assem- 
bly, "Wliat  are  you  proposing  to  do  in  this  matter?  You  are  proposing  to  invade  the 
province  of  a  Constitutional  Convention.  Is  not  this  a  matter  of  a  limitation  upon  the 
power  of  the  General  Assembly?  Where  else  do  you  expect  to  find  limitations  upon  the 
power  of  the  General  Assembly  except  in  your  fundamental  law?" 

They  would  not  stop  there,  but  doubtless  they  v/ould  ask,  "Was  not  an  amendment 
offered  in  your  last  Constitutional  Convention  and  was  it  not  turned  down?  Was  not 
the  principle  now  sought  to  be  enacted  into  statute  law  there  repudiated?"  I  imagine 
that  the  gentlemen  imbued  with  opposition  to  this  proposition  would  grow  eloquent,  and 
certainly  they  would  be  convincing  when  they  took  that  position.  A  limitation  upon  the 
legislative  power  in  the  matter  of  eminent  domain  or  any  other  matter  can  find  no  fitting 
place  anywhere  else  except  in  the  fundamental  law.  Why?  Because  there  is  where  you 
must  place  it  in  order  to  give  it  stability.  There  is  where  it  must  be  written  in  order 
that  you  may  exempt  it  from  the  caprice  of  every  succeeding  General  Assembly  that 
might  be  inclined  to  encroach  upon  this  principle. 

Gentlemen,  I  ask  you  to  consider  seriously  the  proposition;  first,  as  to  whether  any 
such  relief  would  ever  be  granted  but  for  these  arguments;  and,  second,  how  powerful, 
how  convincing,  aye,  how  conclusive  would  be  arguments  of  that  kind  when  offered  to 
a  General  Assembly  in  opposition  to  a  measure  of  this  character. 

There  is  much  else  that  I  would  like  to  say.  I  thank  the  Committee,  however,  for 
permitting  me  to  occupy  so  much  of  their  time,  assuring  them  that  I  have  endeavored 
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only  to  discuss  the  most  salient  features  of  this  measure,  omitting  many  that  are  evi- 
dently as  deserving  of  mention  and  discussion  as  those  which  I  have  attempted  to  treat. 
(Applause.) 

On  motion  of  Mr.  Thornton,  the  Committee  rose  and  the  President  resumed  the 
chair. 

On  motion  of  Mr.  Barbour,  the  Convention  adjourned  until  to-morrow,  Thursday, 
October  10,  1901,  at  10:30  o'clock  A.  M. 


THURSDAY,  October  10,  1901. 

The  Convention  met  at  10:30  o'clock  A.  M. 
Prayer  by  Rev.  Richard  Mcllwaine,  D.  D. 

On  motion  of  Mr.  R.  Walton  Moore,  the  Convention  resolved  itself  into  Committee  of 
the  Whole  for  the  purpose  of  further  considering  the  report  from  the  Committee  on  the 
Legislative  Department.    Mr,  Walker  in  the  chair. 

Mr.  Carter:  Mr.  Chairman  and  gentlemen  of  the  Committee,  I  shall  endeavor  to 
detain  the  Committee  a  very  short  time,  largely  for  the  reason  that  I  am  not  in  physical 
condition  to  make  myself  heard  very  well  this  morning.  I  developed  a  bad  cold  last  night 
during  the  night  some  time,  and  I  can  hardly  speak  this  morning. 

I  wish  to  say  that  whilst  I  advocate  the  amendment  offered  by  the  gentleman  from 
Roanoke  (Mr.  Robertson),  and,  therefore,  oppose  the  provision  which  was  advocated  so^ 
earnestly  and  so  ably  by  the  gentleman  from  Accomac  (Mr.  Westcott)  on  yesterday,  I 
find  myself  in  the  position  of  agreeing  to  many,  if  not  to  most,  of  the  positions  that  he 
has  taken  and  the  reasons  that  he  has  urged. 

I  think  there  ought  to  be  a  change  in  the  law  which  now  prevails  and  which  has  pre- 
vailed in  this  Commonwealth.  I  think  there  are  many  cases  of  injustice  that  have  arisen, 
and  will  continue  to  arise,  unless  the  law  is  changed.  I  agree  with  the  gentleman  from 
Accomac  that  the  case  he  cited  from  Charlottesville  is  one  of  those  cases.  I  agree  with 
the  gentleman  from  Accomac  that  the  case  he  cited  from  the  city  of  Richmond,  which 
went  to  the  Court  of  Appeals  of  Virginia,  and  from  there  to  the  Supreme  Court  of  the 
United  States,  is  another  case  where  injustice  was  done  by  reason  of  the  present  law. 

But  the  point  upon  which  we  differ  is  this:  When  and  where  should  that  law  be 
changed?  Shall  it  be  changed  in  the  fundamental  law  of  the  State?  Shall  we  put  into 
the  Constitution  of  Virginia  a  new  and  untried  law  in  this  State,  which  cannot  be 
changed,  which  cannot  perhaps  even  be  altered,  which  cannot  be  limited,  if  experience 
should  demonstrate  the  wisdom  of  attempting  some  change  or  some  limitation  in  it,  or 
should  it  be  left  to  the  Legislature  of  Virginia,  which  has  ample  power  and  which  has. 
never  yet  refused  to  exercise  it  in  reference  to  this  matter,  for  no  request  has  ever  been 
made  of  it? 

We  all  know,  who  have  had  experience  along  this  line,  that  when  any  new  law  comes 
to  be  put  into  operation,  generally,  almost  universally  the  operation  of  that  law  points 
out  some  defects  in  the  plan  that  has  been  adopted,  some  changes  which  are  necessary 
to  be  made  in  order  to  perfect  it  and  to  provide  against  an  improper  use  and  an  abuse  of 
that  law. 

This  is  a  radical  departure  from  what  has  always  been  the  practice  and  the  law  in 
Virginia.  Since  this  State  was  a  State,  since  our  laws  have  been  in  force  and  courts  and 
juries  have  administered  them,  no  such  law  as  is  now  proposed  to  be  enacted  has  ever 
been  in  existence.   What  its  effect  will  be  in  the  future  time  alone  can  tell. 

It  will  not  do  for  the  gentlemen  to  say  that  a  similar  provision  has  been  inserted  in 
Illinois,  in  Wyoming,  and  in  some  other  States,  twenty  or  twenty-six  of  them.  What 
those  courts  decide  has  not  been  always  uniform  among  themselves,  and  no  man  can  say, 
unless  he  is  imbued  with  a  spirit  of  prophecy,  what  will  be  the  decision  of  our  Court  of 
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Appeals  or  the  Circuit  Court  here  in  reference  to  this  new  and  untried  provision.  If  we 
found  the  decisions  already  uniform  it  might  be  that  this  danger  would  be  a  small  one, 
but  even  then  the  danger  would  be  there. 

I  submit,  Mr.  Chairman  and  gentlemen  of  the  Committee,  the  text-book  relied  upon 
by  both  sides  here  as  illustrating  the  present  condition  of  the  law  shows  clearly  and  con- 
clusively that  there  is  great  confusion  arising  from  the  difference  in  the  decisions  of  the 
cases  coming  under  this  provision.  Lewis  on  Eminent  Domain,  volume  I.,  section  235  b., 
in  speaking  of  this  matter,  says: 

In  endeavoring  to  give  a  general  interpretation  to  the  words  "damaged  or  injured," 
as  used  in  recent  constitutions,  courts  have  usually  adopted  one  or  the  other  of  the  fol- 
lowing views: 

1.  That  the  words  embrace  only  what  are  known  as  actionable  damages;  that*  is, 
such  damages  as  would  form  the  basis  of  an  action  at  common  law  but  for  the  statutory 
authority. 

2.  That  they  embrace  only  damages  caused  by  some  physical  injury  to  the  prop- 
erty, or  by  an  interference  with  some  private  right  appurtenant  to  the  property,  or  of 
some  public  right,  which  the  owner  is  entitled  to  make  use  of  in  connection  with  the 
property. 

3.  That  they  cover  any  loss  or  injury  which  may  properly  be  taken  into  considera- 
tion, in  estimating  damages  to  the  balance  of  a  tract  when  part  is  taken. 

4.  That  they  embrace  any  depreciation  caused  by  the  construction  and  operation 
of  works  for  public  use,  no  matter  how  occasioned. 

So  that  is  the  certain  law  which  we  are  invited  to  turn  loose  in  this  State,  not  by  a 
legislative  enactment,  but  by  a  provision  placed  in  the  fundamental  law  of  the  State. 
Here  are  four  distinct  classes  of  decisions,  hard  to  understand  even  when  you  consider 
them  separately,  and  when  thrown  together  and  looked  at  they  convey  the  impression 
that  is  conveyed  on  a  man  looking  at  a  kaleidoscope;  the  different  colors  and  the  different 
phases  turn  with  each  revolution  of  the  instrument. 

Mark  the  last  clause,  that  "they  embrace  any  depreciation  caused  by  the  construction 
and  operation  of  works  for  public  use,  no  matter  hov/  occasioned."  Indirect  damages? 
No  difference.    Consequential  damages?    No  difference;  "no  matter  how  occasioned." 

Now,  I  do  not  mean  to  say  that  our  court  would  so  decide.  I  do  not  know  that  it 
would,  but  who  can  say  it  would  not,  and  who  can  say  that  that  is  not  the  proper  con- 
struction? Suppose  that  be  the  decision,  how  would  you  remedy  it?  How  would  you 
limit  it?  How  would  you  bound  it  if  it  was  a  constitutional  provision?  Would  you  call 
another  Constitutional  Convention?  That  would  be  the  only  way,  or  to  go  through  the 
cumbrous  and  tedious  method  of  having  Legislature  after  Legislature  pass  on  it  and  then 
submit  it  to  a  vote  of  the  people. 

What  necessity,  Mr.  Chairman  and  gentlemen,  is  there  for  this  measure  when  we 
have  another  plain,  clear  and  adequate  remedy  which  does  not  fasten  any  such  provision 
on  us  in  such  a  shape  that  it  cannot  be  repealed,  that  it  cannot  be  changed,  that  it  cannot 
be  properly  confined  within  narrow  boundaries  at  any  time  the  people  choose  through 
the  Legislature  to  require  it  to  do  so? 

I  submit  that  if  there  had  been  any  effort  made  on  behalf  of  the  suffering  public, 
which  now  for  the  first  time  cries  for  this  relief  in  this  body,  to  which  the  Legislature 
had  turned  a  deaf  ear,  there  would  be  some  reason  for  considering  this  appeal;  but  when 
and  where  has  the  Legislature  of  Virginia  ever  been  asked  to  broaden  this  remedy?  I 
see  before  me  members  of  the  Legislature  of  Virginia,  both  of  the  Senate  and  the  House. 
Has  any  effort  ever  been  made  within  your  experience,  and  yours,  sir,  to  broaden  the 
scope  of  this  law  by  an  appeal  to  the  Legislature  such  as  is  now  made  to  the  Constitu- 
tional Convention?  Has  the  Legislature  ever  shown  any  disposition  not  to  heed  any  such 
request?  I  answer  confidently  both  of  these  questions  that  no  such  application  has  been 
made,  and  therefore,  of  course,  no  such  reluctance  has  been  shown. 

But,  says  my  friend  from  Accomac,  it  will  be  opposed  in  the  Legislature  of  Virginia 
by  corporate  influences,  municipal  and  private,  just  as  it  is  being  opposed  here.  What 
indication  is  there  that  corporate  influences,  municipal  or  private,  are  here  opposing  this 
provision?    Why  should  they  be  here  opposing  it?    Certainly  there  is  no  reason  why 
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private  corporations  should  oppose  it.  I  can  see  that  there  is  reason  why  municipal  cor- 
porations should  oppose  this  provision,  but  certainly  there  is  no  reason  why  private  cor- 
porations should  oppose  it.  Their  interest  lies  the  other  way,  unless  they  are  new,  bud- 
ding enterprises  seeking  entrance  into  the  State. 

Take,  for  instance,  the  old  established  railroads,  the  old  established  telegraph  and 
telephone  lines;  they  have  everything  to  lose  and  nothing  to  gain  by  defeating  this 
measure.  What  would  be  the  effect  of  it  if  passed?  It  surely  would  not  affect  at  all  a 
railroad  or  telegraph  or  telephone  line  already  in  existence,  which  had  already  con- 
demned its  right  of  way  and  was  using  it.  Those  matters  are  past  and  gone;  the  dam- 
ages that  they  had  to  pay  have  been  paid,  the  matter  is  settled,  and  they  have  their  right 
of  way  condemned  and  their  receipts  in  full  for  damages.  It  cannot  affect  them  inju- 
riously. 

But  here  is  where  it  might  help  them.  Let  some  line  want  to  parallel  an  old  line  of 
railroad  or  telegraph,  and  the  expense  that  ic  would  have  to  go  to,  the  additional  cost  and 
damage  that  it  would  have  to  pay  by  reason  of  this  provision,  would  be  the  most  formid- 
able club  that  the  old  company  could  use  to  beat  out  the  life  of  the  rival.  It  would  tend 
to  encourage  monopoly  and  tend  to  keep  out  improvements  from  those  sections  of  the 
State  that  need  them  most. 

I  know,  Mr.  Chairman  and  gentlemen  of  the  Committee,  that  had  such  a  law  been  in 
force  two  short  years  ago,  when  the  fight  was  waged  in  the  Legislature  of  Virginia 
between  the  Richmond,  Fredericksburg  and  Potomac  railroad,  which  I  represented  before 
the  comm.ittee  in  that  fight,  and  the  Seaboard  Air  Line,  which  won  the  battle,  I  would 
have  regarded  it,  and  rightfully  regarded  it,  as  a  most  important  weapon  in  my  hands. 
Where  the  Seaboard  Air  Line  paid  hundreds  it  would  have  had  to  pay  many  more  hun- 
dreds in  damages  for  the  building  of  its  new  line. 

Am  I  not  right,  then,  in  saying  that  there  is  not  only  no  evidence  here  that  any 
private  corporation  in  existence  is  oposing  this  measure,  but  that  their  interests  are  the 
other  way,  and  they  ought  to  welcome  it  as  a  weapon  by  which  they  could  keep  out  oppo- 
sition and  perpetuate  monopoly,  if  they  wa,nted  to  do  so. 

Mr.  R.  Walton  Moore:  I  understand  that  this  reform  has  been  introduced  into 
twenty-odd  States.  Can  the  gentleman  cite  the  case  of  any  State  where  the  existing  cor- 
porations have  welcomed  it? 

Mr.  Carter:  Nor  do  I  knovv^  that  they  have  opposed  it.  I  have  never  heard  of  any 
such  thing  as  that  corporations  either  welcomed  or  opposed  it.  I  know  nothing  about  it 
one  way  or  the  other.  But  when  a  man  shov/s  me  as  clear  and  as  good  a  reason  as  I  can 
see  for  this  provision,  I  cannot  imagine  that  a  corporation  whose  interests  would  be  ad- 
vanced by  it  should  be  opposed  to  it.  If  it  does,  it  is  a  corporation  that  is  not  acting  with 
its  usual  discretion. 

A  case  of  this  kind  arose  in  England,  and  I  understand  that  the  law  in  England 
which  was  being  construed  by  the  court  was  identical,  or  in  meaning,  at  least,  it  was  the 
same,  with  the  law  now  being  construed.  One  of  the  judges  in  deciding  that  case  was 
met  with  the  argument  that  it  allowed  consequential  damages,  that  it  went  too  far  and 
opened  the  doors  too  wide,  and  he  met  it  in  this  way.  Mr.  Lewis,  on  Eminent  Domain, 
says : 

The  contention  that  such  an  interpretation  of  the  Constitution  will  give  rise  to  aa 
indefinite  number  of  claims,  is  one  which  has  been  often  made,  but  is  without  merit. 
The  Constitution  guarantees  compensation  for  property  damaged  or  injured  for  public 
iise.  ^  The  right  to  compensation  is  co-extensive  with  the  damage  or  injury  both  in  space 
and  in  amount.  This  point  was  fully  considered  in  the  McCarthy  case,  and  in  reference 
to  it  Justice  Bramwell  says: 

And  this,  Mr.  Chairman  and  gentlemen  of  the  Committee,  is  the  extreme  case  for 
which  my  friend  from  Roanoke  was  criticised  as  dealing  unfairly  because  he  quoted  it.  I 
should  infer  that  the  gentleman  from  Accomac  thought  that  case  went  too  far  and  that 
it  ought  not  to  be  quoted  as  a  sound  exposition  of  the  law.    Justice  Bramwell  said: 

If  it  is  to  be  asked  where  the  line  is  to  be  drawn,  I  answer  not  by  distance  in  point 
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of  measurement.  Premises  might  be  injuriously  affected  by  the  stopping  of  a  landing 
place  ten  miles  away,  if  there  was  no  other  within  twenty  of  the  premises  affected. 

Ah,  that  is  not  too  remote.  Think  of  it,  gentlemen.  A  wharf  which  belongs  to  Mr. 
Stebbins,  for  instance,  is  ten  miles  from  Mr.  Hamilton's  farm.  Mr.  Stebbins  has  the 
right  to  break  up  his  wharf  any  time  he  chooses.  Mr.  Hamilton  has  no  cause  to  com- 
plain of  it.  But  if  a  corporation  acquires  that  wharf  by  the  exercise  of  the  right  of 
eminent  domain  or  by  purchase  either,  I  imagine,  because  there  can  be  no  distinction,  it 
not  only  has  to  pay  Mr.  Stebbins  every  dollar  the  wharf  is  worth,  but  it  has  to  go  ten 
miles  into  the  country  and  pay  Mr.  Plamilton  for  the  depreciation  in  the  value  of  his 
farm,  caused  by  the  removal  of  that  wharf,  to  be  fixed  by  some  tribunal.  Now,  gentlemen 
of  the  Convention  who  are  lawyers,  are  you  going  to  sanction  such  a  provision? 

Mr.  R.  Walton  Moore:  Is  it  meant  to  be  said  that  in  the  case  of  McCarthy  against 
The  Metropolitan  Board  of  Works,  Justice  Bramwell  sat  and  participated  in  the  consid- 
eration of  the  case  and  approved  the  judgment  which  was  given?  I  find  by  reference  to 
the  report  of  the  case  that  he  did  not  figure  in  it  at  all,  and  that  the  decision  on  that  case 
was  quite  the  contrary  of  what  he  is  said  to  have  stated  in  some  other  connection. 

Mr.  Carter:  No,  Mr.  Chairman,  do  not  understand  me  as  saying  that  that  was  a 
decision  of  the  court,  but  that  is  the  language  of  one  of  the  judges  in  England,  quoted 
with  approval  by  the  text-writer  whom  you  have  avouched  here  to  sustain  this  doctrine. 

Mr.  R.  Walton  Moore:  All  the  judges  in  the  case  referred  to  took  the  other  view, 
and  that  seems  to  be  a  fugitive  remark  from  the  judge  who  did  not  participate  in  the 
case. 

Mr.  Carter:  Lewis  says  that  is  the  correct  view;  and  Lewis'  book  is  a  standard 
work  which  the  gentleman's  friends  have  avouched  here  as  sustaining  the  proper  view 
in  this  case. 

Mr.  R.  Walton  Moore:  I  take  the  decisions  of  the  English  courts,  the  Supreme  Court 
of  the  United  States,  most  of  the  courts  in  this  country,  and  the  views  of  Judge  Dillon 
in  his  work  on  municipal  corporations. 

Mr.  Carter:  Then  you  say  that  this  book  of  Lewis'  is  not  an  authority  and  is  not 
to  be  followed.  I  say  it  is  the  leading  work  on  the  subject,  and  it  has  been  dealt  with 
■and  harped  on  here  by  gentlemen  on  the  other  side  of  this  question  as  almost  the  text 
for  the  doctrine  they  preach. 

I  do  not  say  that  that  doctrine  which  the  English  judge  advances  will  necessarily 
be  followed  by  our  Court  of  Appeals.  I  do  not  know.  But  I  say  that  there  is  danger 
of  it,  and  that  no  man,  unless  he  be  imbued  with  the  spirit  of  prophecy,  can  say  what 
the  decision  is  going  to  be.  When  we  find  text-writers  like  Lewis  quotfng  with  approval 
such  language  as  this,  1  say  the  matter  is  one  of  danger,  and  too  dangerous  is  that 
proposition  to  be  put  into  a  constitution  which  cannot  be  changed  if  a  decision  of  our 
highest  court  should  make  it  necessary  and  desirable  to  change  it. 

Ah,  it  will  be  like  the  shirt  of  Nessiis.  Once  you  have  it  on,  it  may  burn  and  wither 
your  flesh;  it  may  scorch  and  singe  you  to  the  marrow,  but  it  will  have  to  stay  there. 
Therefore,  do  not  let  us  in  changing  a  law  which  needs  changing,  I  admit,  change  it  in 
such  a  way  that  if  the  future  demonstrates  that  the  change  is  too  broad  it  cannot  be  nar- 
rowed. Do  not  let  us  so  change  it  that  if  the  future  demonstrates  that  there  ought  to  be 
amendments  put  to  it  we  cannot  amend  it.  Let  us  leave  it  to  the  body  which  has  always 
had  this  power  and  which  has  never  yet  turned  a  deaf  ear  to  any  application  to  change 
it.  Let  us  leave  it  to  the  Legislature.  Why  make  this  thing  like  the  laws  of  the  Medes 
and  Persians  before  it  has  been  tried.  Why  not  make  it  like  other  laws,  so  that  if 
experience  demonstrates  that  it  is  proper  to  limit  or  to  repeal  it  it  can  be  limited  or  re- 
pealed? 

Mr.  Lewis  says  the  decisions  of  the  courts  can  be  divided  into  four  classes.  It  is 
shown  that  great  uncertainty  and  confusion  exist  in  those  four  classes.  Some  of  the 
decisions  say  that  consequential  damages  can  be  given.  In  one  of  the  Illinois  cases 
which  went  to  the  Supreme  Court  the  court  expressly  says  they  can  give  consequential 
damages.    It  is  stated  by  one  of  the  learned  judges  in  England  that  the  taking  of  tlie 
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wharf  of  A  ten  miles  from  the  farm  of  B  entitled  B  to  damages  because  his  market  is 
not  so  convenient  to  him  as  it  was  before. 

Now,  if  I  understand  the  gentlemen  on  the  other  side,  they  condemn  that  as  being 
am  improper  and  unauthorized  extension  of  the  subject,  and  yet  that  view  is  one  that 
no  man  can  say  our  courts  will  not  or  ought  not  to  take.  It  has  the  authority  of  the 
latest  text  work  on  this  subject.  It  does  seem  to  me,  when  we  have  here  a  remedy  plain 
and  simple,  that  it  would  be  folly  for  us  to  turn  our  backs  to  it  and  shut  our  eyes  and 
take  one  that  if  it  gives  us  what  we  do  not  ask  for,  if  it  gives  us  what  we  do  not  desire, 
we  have  to  take  it,  right  or  wrong,  desirable  or  not. 

There  are  many  other  things  which  might  be  said  in  this  matter,  btit  as  I  said  when 
1  commenced  my  remarks  this  morning,  my  voice  is  very  much  affected  by  the  cold  I 
have,  and  the  difference  between  the  gentleman  from  Accomac  and  myself  is  extremely 
narrow.  It  is  not  as  to  the  fact  that  the  law  ought  to  be  changed;  it  is  not  as  to  the  fact 
that  injustice  often  arises  from  the  present  condition  of  the  law;  but  it  is  simply  as  to 
when  and  where  and  how  the  change  shall  be  made.  He  thinks  it  should  be  put  into  the 
fundamental  law  of  this  State,  where  it  will  stand  until  changed  or  repealed  by  cum- 
brous and  expensive  proceedings.  I  say  it  should  be  left  to  the  Legislature  of  Virginia, 
which  has  shown  no  disposition  not  to  grant  any  proper  relief,  and  there  is  the  issue 
between  us.  That  is  all.  Thanking  you,  gentlemen,  for  the  attention  I  have  received, 
I  conclude  my  remarks. 

I\Ir.  Parks:  ^Ir.  Chairman.  I  ask  the  attention  of  the  Committee  for  only  a  few- 
moments  to  express  some  views  on  this  subject.  I  shall  not  enter  into  any  legal  dis- 
quisition. That  phase  of  this  question  has  been  already  fully  discussed.  It  seems  to  me 
that  when  a  proposition  is  submitted  to  a  legislative  body,  the  first  question  which  each 
member  ought  to  ask  himself  is  this:  Is  it  right,  is  it  just?  If  that  receives  an  affirma- 
tive answer  then  the  next  question  is:  Is  there  a  necessity  for  it?  If  that  question  re- 
ceives an  affirmative  answer,  then  it  seems  to  me  there  ought  to  be  no  quibbling,  there 
ought  to  be  no  halting,  there  ought  to  be  no  choosing  between  the  two  opinions,  but  our 
course  is  well  marked,  is  well  defined  and  we  ought  to  proceed  along  that  line. 

All  law,  whether  constitutional  or  statutory,  if  just,  and  I  assume  we  want  only 
just  laws,  enacted  for  the  protection  of  the  citizen  in  the  enjoyment  of  his  rights  and 
for  the  promotion  of  the  welfare  of  the  citizen  and  the  general  good  of  the  body-politic. 
Xo  man  will  dispute  that. 

Now.  the  Constitution  says  that  the  property  of  the  citizen  shall  not  be  taken  for 
public  uses  without  just  compensation.  WTiat  this  body  proposes  to  do  by  the  amend- 
ment is  simply  to  insert  the  words  "or  damaged,"'  making  it  read: 

PriA'ate  property  shall  not  be  taken  or  damaged  for  public  uses,  without  just  com- 
pensation. 

Is  that  right?  Ought  private  property  to  be  damaged  for  public  use,  ought  the 
property  of  the  individual  citizen  to  be  damaged,  its  value  absolutely  destroyed,  and 
yet  when  the  owner  goes  to  the  court  the  court  is  to  say  that  under  the  law  you  have  no 
remedy,  you  have  sustained  loss,  you  have  suft'ered  damage,  but  there  is  no  remedy  in 
the  courts  under  the  present  law. 

Now,  my  good  friend,  the  gentleman  from  Hanover  (Mr.  Carter)  has  given  you  his 
views,  and  with  all  due  respect  to  him  I  say  that  his  argument  is  simply  a  plea  by  way 
of  confession  and  avoidance.  He  acknowledges  that  the  law  is  wrong:  he  acknowledges 
that  there  are  hardships  endured;  he  confesses  that  there  ought  to  be  a  change,  but  he 
says  we  will  leave  it  to  the  Legislature. 

He  says  there  has  been  no  demand;  that  no  one  has  come  to  the  Legislature  asking 
it.  Can  he  conceive  of  a  reason  why?  Take  the  case  cited  by  the  gentleman  from  Acco- 
mac, that  happened  here  in  Richmond.  The  owner  of  that  property  took  his  case  to  the 
Supreme  Court  of  the  United  States  and  was  there  turned  away  because  it  was  said, 
'■'while  you  have  suffered  loss,  while  yoti  have  sustained  damage,  the  law  furnishes  you 
no  remedy."'    Suppose,  being  interested  himself,  he  had  gone  to  the  Legislature  and  se- 
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cured  this  change  in  the  law  and  then  instituted  his  suit.  Would  it  not  have  been 
barred  by  the  statute  of  limitations,  and  would  he  not  have  been  without  remedy?  Not 
all  the  people  in  the  Commonwealth  sustain  these  hardships.  It  is  only  one  or  two  in  the 
community.  The  rest  of  the  community  are  not  in  touch  with  them.  They  have  to  act 
at  once.  They  cannot  come  to  the  Legislature  to  get  a  law  passed  to  give  them  a  remedy, 
for  after  the  law  is  passed  it  will  be  too  late  in  almost  every  instance,  because  his 
remedy  will  be  barred. 

It  is  a  fact  that  at  one  time  our  Constitution  did  not  provide  that  private  property 
should  not  be  taken  for  public  use  without  just  compensation.  It  is  admitted  that  the 
change  in  that  law  was  wise.  It  is  admitted  that  when  the  Convention  which  amended 
the  Constitution  put  into  the  Constitution  the  present  provision  it  was  wise  and  just  and 
right. 

I  have  not  looked,  but  I  have  no  doubt  that  the  very  same  arguments  adduced  here 
against  this  change  were  used  there  against  that,  for  they  could  have  well  said,  "leave 
this  matter  to  the  Legislature,  the  Legislature  can  control  it."  But  that  Convention  went 
forward  and  made  the  change  in  the  law.  It  might  have  been  said:  "We  do  not  know 
how  far  the  courts  are  going  in  this  matter.  You  do  not  know  what  the  decisions  are 
going  to  be.  It  is  unsafe.  Trust  it  to  the  Legislature,  where,  if  a  mistake  is  made,  the 
next  Legislature  can  remedy  the  law."  But  the  Convention  v/ent  forward  and  made 
the  change.   It  has  proven  to  have  been  a  wise,  beneficent  and  proper  change. 

Now  then,  when  we  come  and  ask  that  that  be  extended  and  that  the  law  say  that 
private  property  shall  not  only  not  be  taken  but  that  it  shall  not  be  damaged  for  public 
use  without  compensation  we  are  met  with  the  statement:  "Leave  it  to  the  Legislature." 
"Sir,  the  decisions  are  not  uniform."  Now,  gentlemen  on  this  floor,  who  are  lawyers,  is 
that  any  reason  at  all  for  the  enactmicnt  or  the  failure  to  enact  any  law?  Are  the  de- 
cisions of  the  courts  uniform  upon  anything?  Do  not  the  circuit  courts,  does  not  the 
Supreme  Court  of  the  State  often  reverse  itself?  Does  it  not  decide  one  way  in  one 
case  upon  a  given  state  of  facts  and,  given  the  same  state  of  facts,  decide  just  the  other 
way  in  another  case?  Is  there  any  argument  in  it?  Is  there  any  reason  why  we  should 
not  enact  a  law  because,  forsooth,  it  is  said  that  in  the  States  where  such  laws  have  been 
enacted  the  decisions  are  not  uniform.   I  see  no  reason  for  it — none  in  the  world. 

Oh!  but  it  is  said  if  you  pass  this  law  the  old  corporations  will  not  be  hurt  by  it, 
but  it  is  the  new  corporations.  They  will  see  danger  ahead.  Like  Job's  war-horse  they 
sniff  the  battle  from^  afar  and  they  will  not  come  and  invest.  I  have  heard  this  reason 
advanced  so  much  in  the  last  eight  or  ten  3'^ears  in  opposition  to  measures  that  to  my 
mind  it  is  absolutely  threadbare.  1  know  that  capital  seeks  its  own  interest;  I  know 
that  in  some  respects  it  is  easily  frightened;  but  I  have  never  yet  seen  capital  when  it 
was  so  scary  that  it  would  not  go  where  it  thought  the  investment  a  good  one  and  where 
it  could  make  money,  I  do  not  care  what  the  laws  were. 

But,  further  than  that,  it  is  said  capital  would  be  deterred.  Are  we  to  stop  and 
pander  to  the  demands  of  capital  v>^hen  the  private  property  of  the  individual  citizen 
is  being  taken,  when  under  the  guise  of  law  the  private  citizen  is  being  robbed  of  his 
rights,  shall  we  stop  and  say  that  capital  will  not  come  in  if  we  pass  this  law?  For  one 
I  cannot,  I  will  not.  If  we  cannot  improve  our  condition  as  fast  as  we  should  like,  if  we 
cannot  develop  our  resources  as  fast  and  as  rapidly  as  we  should  like  and  as  many 
would  demand,  I  am  opposed  to  advancing  so  rapidly  along  those  lines  as  to  sacrifice 
the  property  of  the  individual  citizen.  If  the  property  of  the  individual  citizen  is  dam- 
aged and  it  is  for  the  public  benefit,  then  I  ask  who  ought  to  pay  for  it. 

But  it  is  said  you  do  not  know  where  this  is  going  to  stop.  It  does  not  affect  only 
the  abutting  land  owner,  it  is  said,  but  some  one  off  ten  miles,  quoting  the  obiter  dictum 
of  a  judge  who  did  not  even  sit  in  the  case.  It  is  proposed  to  leave  it  to  the  Legislature 
to  enact  a  law.  It  ought  to  be  enacted,  they  say.  Suppose  the  Legislature  enacts  it. 
Will  you  know  any  better  what  will  be  the  decisions  of  the  court  under  the  law  passed 
by  the  Legislature  than  under  a  law  formed  by  the  Constitutional  Convention  and  put  in 
the  Constitution?  But  they  say  you  can  get  it  changed  by  the  next  Legislature.  I  am 
willing  to  trust  the  courts  of  the  State  of  Virginia  under  this  law  to  render  wise  de- 
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cisions.  I  am  not  afraid  to  trust  the  courts  of  the  State  to  carry  out  the  law  that  we 
enact. 

Besides,  under  the  amendment  it  will  simply  be  provided  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  without  just  compensation.  That  will  be  alL 
Cannot  the  Legislature  manage  that?  What  has  the  Legislature  already  done  under  the 
provision  which  is  in  the  Constitution  now  which  says  private  property  sliall  not  be  taken 
without  just  compensation?  Have  they  not  said  that  when  you  come  to  ascertain  the 
damages,  you  have  the  right  to  take  into  consideration  the  benefits  that  have  accrued 
to  the  residue  of  the  property?  Cannot  the  Legislature,  if  we  put  in  fhe  word  "damaged," 
legislate  in  reference  to  that  as  well  as  it  can  in  reference  to  where  property  is  being 
taken? 

Mr.  R.  Walton  Moore:  On  the  point  that  capital  may  be  deterred  if  we  adopt  this 
recommendation,  1  wish  to  suggest  to  the  gentleman  that  in  those  States  where  there 
has  been  the  most  investment  of  capital  in  the  way  of  the  construction  of  railroads  the 
rule  we  are  contending  for  has  prevailed  for  many  years.  Take  the  State  of  Texas,  for 
instance.  I  suppose  there  has  been  as  much  railroad  construction  in  the  last  twenty 
years  in  the  State  of  Texas  as  in  any  other  State  in  the  Union,  and  for  a  long  time  they 
have  declared  that  no  internal  improvement  company  can  take  or  damage  property  with- 
out making  compensation  to  the  owner.  I  could  mention  a  great  many  other  States. 
Most  of  the  Western  States  have  adopted  the  principle.  The  State  of  Pennsylvania, 
which  is  full  of  railroads,  has  adopted  the  principle,  and  capital  has  not  been  kept  out 
from  any  locality  by  its  adoption.  ^'VHiile  I  am  on  my  feet  I  may  say,  vv^itli  a  great  deal 
of  confidence,  that  as  to  the  construction  of  this  word  "damaged"  there  is  no  question 
that  has  been  debated  upon  which  the  authorities  are  so  unanimous,  as  they  are  in 
reference  to  the  construction  of  that  word.  The  authorities  on  the  other  side  of  the 
water  and  the  authorities  on  this  side  of  the  water  are  almost  unanimous  in  giving  to  it 
the  construction  which  is  contended  for  by  the  gentleman  from  Accomac  and  which  you 
are  contending  for. 

Mr.  Parks:    The  same  argument  has  been  used  here  at  every  session  since  I  have 
had  the  honor  to  be  in  the  Legislature  against  the  enactment  of  the  employers'  liability 
bill,  that  if  you  enact  that  law  it  will  scare  capital,  railroads  will  not  be  built;  and  yet 
what  the  gentleman  from  Fairfax  has  said  in  reference  to  this  proposed  law  not  stopping 
j     capital  is  true  in  reference  to  that.    In  the  States  where  laws  of  that  sort  have  been  in 
operation  for  years,  capital  has  not  been  deterred,  but  in  many  of  them  where  an  em- 
ployers' liability  bill,  more  stringent  than  ever  asked  for  here,  has  been  in  operation,^ 
I    those  States  have  gone  forward  with  more  rapid  strides  in  the  construction  of  railroads — 
Mr.  R.  Walton  Moore:    Capital  is  not  afraid  of  what  is  just  and  right. 
Mr.  Parks:    It  would  seem  so,  sir.    I  say  that  capital  is  not  afraid  of  what  is  just 
I    and  right,  and  I  say  I  am  willing,  if  capital  chooses  to  get  scared  because  the  Constitu- 
'    tional  Convention  of  Virginia  wants  to  protect  her  citizens  in  the  enjoyment  of  their 
I    property  and  prevent  its  being  sacrificed  for  public  use,  to  let  capital  get  scared  and  stay 
I    out  of  here,  if  it  is  that  scary.    But  I  am  not  afraid  of  it  any  more  than  I  am  afraid  to 
!    risk  the  decisions  of  the  courts  upon  this  question  if  we  enact  this  provision  into  law. 

As  I  have  stated,  the  first  question  asked  is,  is  this  right?   It  is  admitted  to  be  right. 
I    It  is  admitted  by  all  to  be  a  right  principle.    The  gentleman  from  Hanover  (?>Ir.  Carter) 
says  the  law  should  be  amended.    Then  that  answers  the  question  in  the  affirmative.  Is 
there  any  necessity  for  it?    Can  any  man  say  there  is  no  necessity  for  it?    All  have  ad- 
ji    mitted  that  there  is  necessity  for  it.    The  only  disagreement  is  that  gentlemen  say  we- 
f    should  go  to  the  Legislature  and  not  put  it  in  the  Constitution.    AVhat  is  the  Constitution 
for?   It  is  a  form  of  government.    It  does  not  deal  in  detail  with  laws  as  the  statutes  do, 
but  whatever  is  not  forbidden  in  the  Constitution  the  Legislature  has  a  right  to  deal 
with.   I  admit  that.   But  this  is  a  limitation  upon  the  rights,  the  prerogative  of  the  Legis- 
lature, and  it  is  the  business  of  the  Constitution  to  limit  the  powers  of  the  Legislature  to 
such  an  extent  as  we  may  think  wise  and  proper, 
j         It  does  seem  to  me,  gentlemen,  that  this  is  such  a  wise  measure,  such  a  just  and 
I    righteous  measure,  in  answer  to  the  demands  of  the  people,  not  coming  up  by  petitions 
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from  the  people,  but  demands  that  we  see  and  know  and  are  compelled  to  recognize,  we 
ought  not  to  shut  our  eyes  to  it,  or  turn  our  backs  upon  it,  but  we  should  give  to  .the 
people  the  relief  that  they  are  entitled  to  from  the  hardships  that  have  been  endured  by 
many  of  our  citizens  in  the  past. 

Mr.  Ingram:  Mr.  Chairman  and  gentlemen  of  the  Committee,  I  had  the  honor  of 
introducing  into  the  Convention  the  original  resolution  or  ordinance  for  which  the  com- 
mittee report  is  an  amendment.  It  is  short,  and  as  it  will  somewhat  aid  me  in  the  brief 
argument  which  I  propose  to  make  to  the  Committee,  I  ask  the  privilege  of  reading  both 
the  preamble  and  the  resolution  itself: 

Whereas  the  present  Constitution  provides  that  "the  General  Assembly  shall  not 
pass  any  law  whereby  private  property  shall  be  taken  for  public  uses  without  just  com- 
pensation," and 

Whereas,  there  is  a  conflict  of  decisions,  and  some  question  as  to  whether,  under 
such  provision,  the  property  owner  is  entitled  to  compensation  where  his  property  is 
damaged  or  destroyed,  though  not  actually  taken;  therefore, 

Be  it  ordained  that  the  provision  in  the  new  Constitution  shall  read  as  follows,  to- 

wit: 

The  General  Assembly  shall  not  pass  any  law  whereby  private  property  shall  be 
taken,  injured,  or  destroyed  for  public  uses  without  just  compensation,  and  in  estimating 
the  damage  regard  shall  be  had  to  all  the  damages  done  to  the  party,  whether  by  taking 
his  property  or  injuring  it  in  any  manner. 

The  Legislative  Committee  saw  fit  in  lieu  of  that  provision  to  report  that  the  word 
"damaged"  should  be  inserted,  because  by  a  majority  of  the  decisions  of  the  courts  of  last 
resort  in  this  country  and  in  England  the  word  "damaged"  has  been  held  to  include 
"injury"  or  "injuriously  affected."  I  shall  support,  Mr.  Chairman,  the  report  of  the  com- 
mittee, and  shall  not  contend  for  the  ordinance  or  resolution  introduced  by  myself  both 
accomplishing  the  result  desired. 

The  gentleman  from  Hanover  (Mr.  Carter)  concedes  the  propriety  of  this  amend- 
ment to  our  organic  law,  but  he  insists  that  it  should  be  left  to  the  Legislature.  The 
gentleman  from  Hanover  concedes  that  it  would  do  no  damage  to  any  corporation  already 
chartered  or  in  existence  under  the  laws  of  the  State,  but  he  plants  himself  upon  the 
position  of  right  and  justice  as  not  representing  corporations,  either  public  or  private,  as 
against  the  introduction  of  this  provision  into  our  Constitution. 

The  gentleman  from  Roanoke  (Mr.  Robertson),  who  opened  the  argument  upon  this 
question,  does  not  altogether  agree  with  the  gentleman  from  Hanover,  for  if  I  understood 
his  argument  correctly  on  yesterday,  he  was  afraid  that  this  ordinance  would  have  a 
retroactive  effect.  To  that  extent  they  differ.  I  agree  with  the  gentleman  from  Han- 
over; but  it  occurs  to  me  that  there  is  the  same  reason  for  the  insertion  of  those  addi 
tional  words  into  the  Constitution  which  the  Convention  is  to  frame  that  there  was  for 
the  introduction  of  the  present  language  into  our  Constitution  in  1829-30. 

The  men  who  framed  that  Constitution  were  familiar  with  the  rights  which  belonged 
to  the  Legislature  as  the  representatives  of  the  people,  but  they  saw  fit  to  make  that 
limitation  upon  the  rights  of  the  Legislature,  that  they  should  pass  no  law  whereby  pri- 
vate property  should  be  taken  for  public  uses  without  just  compensation. 

Some  distinguished  gentleman  might  have  gotten  up  on  that  floor  and  said,  "This  right 
now  resides  in  the  Legislature,  the  law-making. department  of  the  government.  Why  put 
it  in?"  Here,  in  1901,  v\^hen  we  seek  to  put  an  additional  safeguard  and  limitation  in  the 
interest  of  the  individual  as  against  the  community,  and  as  against  the  public,  we  are 
met  by  the  reply,  "It  is  all  right  in  principle,  but  leave  it  to  the  Legislature."  And  with 
a  consistency  that  is  charming  in  these  days  of  inconsistency,  these  same  gentlemen  v/ho 
signed  the  minority  report  in  this  case,  who  would  give  us  this  relief,  because  the  gentle- 
man from  Hanover  concedes  the  justice  of  the  demand,  defer  it  to  once  in  four  years. 
Like  those  witches  in  Macbeth,  they — 

Palter  with  us  in  a  double  sense; 

That  keep  the  word  of  promise  to  our  ear. 

And  break  it  to  our  hope. 
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But,  gentlemen  of  the  Committee,  this  is  no  new  declaration  of  right.  It  is  as  old  as 
our  civilization.  Mr.  Vattel  so  early  as  1758,  in  speaking  of  this  right  of  amendment, 
said : 

Every  prince  vho  is  really  sovereign  is  clothed  with  this  right,  when  the  nation 
has  not  excepted  it,  in  whatever  way  his  authority  may  be  otherwise  limited.  If  the 
sovereign  dispose  of  public  property,  in  virtue  of  his  eminent  domain,  the  alienation  is 
valid  as  having  been  made  with  sufficient  authority.  And  so  when  he  disposes,  in  an 
exigency,  of  the  property  of  a  community  or  an  individual,  the  alienation  will  be  valid 
for  the  same  reason. 

And  again,  says  this  distingtiished  law  writer — ■ — 

Justice  demands  that  this  community  or  this  individual  be  made  whole  out  of  the 
public  money;  and  if  the  State  have  not  enough  to  do  this,  all  the  citizens  are  bound  to 
contribute,  for  the  expenses  of  the  State  should  be  borne  equally  or  in  a  just  proportion. 

Old  England  saw  the  propriety  of  this  change  so  early  as  the  reign  of  William  the 
Fourth,  and  in  all  of  her  acts  of  Parliament,  or  in  the  great  majority  of  them,  where  the 
right  was  conferred  for  the  execution  of  great  works  of  internal  improvement,  a  pro- 
vision was  inserted  for  compensation  where  the  property  of  the  subject  had  been  dam- 
aged or  injuriously  affected;  and  in  1S4.5  the  act  already  alluded  to  by  the  gentleman 
from  Accomac,  the  Land  Clauses  Consolidation  act,  was  a  general  statute  giving  compen- 
sation where  the  property  of  the  subject  was  taken  or  injuriously  affected. 

In  ISTO,  as  you  have  been  told,  the  rich  and  populous  State  of  Illinois  saw  fit  to  make 
this  change  in  its  organic  law.  In  1S72  the  great  State  of  Pennsylvania  saw  fit  to  make 
this  change  in  its  law.  Georgia  has  seen  fit  to  make  the  change  in  its  law.  Kentucky. 
Arkansas,  twenty  out  of  twenty-six  of  the  States  that  have  changed  their  constitutions  in 
the  last  thirty  years,  have  seen  fit  to  give  this  additional  safeguard  to  the  people  and 
this  limitation  upon  legislative  authority  that  may  be  used  to  the  detriment  of  the  indi- 
vidual for  the  sake  of  the  spoliation  or  greed  of  some  corporation,  public  or  private.  I 
care  not  which. 

But  I  do  insist,  Mr.  Chairman,  that  those  gentlemen  who  so  far  have  argued  this 
case,  who  have  cited  always  cases  in  which  cities  were  involved,  should  bear  in  mind 
that  in  each  of  those  cases  where  this  fearful  hardship  was  worked  at  the  expense  of 
individuals  in  the  commtmity,  it  was  done  for  the  benefit  of  two  quasi  public  corpora- 
tions— the  Norfolk  and  '\^'estern  in  the  one  case,  the  Chesapeake  and  Ohio  in  the  other. 
I  allude  to  the  case  of  the  Home  Building  Fund  Company  against  Roanoke,  where  they 
destroyed  the  individual's  property  by  building  approaches  to  certain  bridges  over  the 
tracks  of  the  Xorfolk  and  Western  Railroad  Company.  I  allude  to  the  case  of  Meyer 
against  the  City  of  Richmond,  where  they  shut  up  one  of  the  streets  of  this  city,  practi- 
cally, by  an  overhead  bridge,  and  destroyed  the  property  of  the  citizen  for  the  benefit  of 
the  Chesapeake  and  Ohio  Railroad  Company;  and  so  astute  was  the  city's  attorney  that 
he  took  a  bond  of  indemnity  from  the  Chesapeake  and  Ohio  Railroad  Company  to  save 
the  city  harmless. 

No.  gentlemen,  as  much  as  I  desire  to  see  the  progressive  cities  of  this  State  go  for- 
ward, as  much  as  I  should  like  to  see  increased  population  for  the  city  represented  by  the 
gentleman  from  Roanoke  and  for  the  town  of  Ashland,  so  noted,  represented  by  the  gen- 
tleman from  Hanover,  it  should  not  be  done  at  the  expense  of  the  individual.  If  it  is 
necessary  for  progress  that  these  great  works  should  go  on,  then  let  the  burden  be  borne 
by  the  entire  community,  or  let  the  burden  be  borne  by  the  corporation  which  is  seeking 
for  its  ovrn  private  gain  to  take  or  to  injure  or  to  destroy  or  to  damage  the  property  of 
the  individual. 

In  a  case  decided  in  1S99  by  the  Supreme  Court  of  Georgia,  one  of  the  judges  of  that 
court  who  did  not  concur  in  the  opinion  of  the  court,  the  court's  opinion  being  upon  the 
construction  of  the  insertion  of  the  word  "damaged"  into  their  Constitution,  which  court 
gave  the  term  a  restricted  construction,  it  being  one  of  the  courts  not  in  harmony  alto- 
gether with  the  numerous  courts  as  cited  by  the  gentleman  from  Fairfax  and  the  gentle- 
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man  from  Accomac,  I  find  more  tersely  put  and  more  clearly  defined  than  elsewhere  this 
great  right  for  which  we  contend  who  support  the  majority  report. 
Mr.  Justice  Lewis  said: 

The  right  to  exercise  the  power  of  eminent  domain  is  inherent  in  sovereignty,  and 
has  been  very  properly  defined  to  be  "the  right  of  power  of  a  sovereign  State  to  appro- 
priate private  property  to  particular  uses  for  the  purpose  of  promoting  the  general  wel- 
fare." Lewis,  Eminent  Domain,  section  1.  It  embraces  all  cases  where  the  property 
of  a  private  individual  is  taken  by  authority  of  the  State  for  the  purpose  of  being  devoted 
to  some  particular  use,  either  by  the  State  itself  or  by  a  corporation,  public  or  private, 
or  by  a  private  citizen.  It  differs  very  materially  from  the  exercise  of  the  taxing  power. 
Taxes  are  imposed  upon  the  people  upon  some  just  basis  of  apportionment,  and  are 
exacted  from  individuals  for  their  respective  shares  of  contribution  to  a  public  burden. 
But  when  private  property  is  taken  for  a  public  purpose  by  an  exercise  of  the  power 
of  eminent  domain,  it  is  not  appropriated  as  the  owner's  share  of  contribution  to  a 
public  burden,  but  as  so  much  over  and  above  his  share.  To  forcibly  seize  the  property 
of  an  individual  without  compensation  would  be  manifestly  unjust  and  oppressive,  and 
hence  it  is  that  all  just  governments  make  provision  for  compensation  of  the  owner 
of  private  property  that  is  taken  for  the  benefit  of  the  public.  Corporations,  as  well  as 
individuals,  usually  apply  for  this  power  of  eminent  domain  for  their  profit.  The  State 
grants  the  power  in  consideration  of  the  convenience  and  advantage  to  the  public.  It 
would,  indeed,  be  a  very  unwise  and  unjust  government  that  would  compel  an  indi- 
vidual, without  his  consent,  to  surrender  and  sacrifice  his  property  in  order  to  promote 
either  the  interests  of  the  corporators  of  a  public  enterprise  or  the  public  at  large.  So 
keen  has  been  the  sense  of  wrong  that  would  follow  the  exercise  of  such  power  con- 
ferred by  a  legislature  that  it  has  been  seriously  questioned  by  some  very  able  jurists 
whether  such  action  on  the  part  of  a  State  Legislature  would  be  valid. 

Now,  Mr.  Chairman  and  gentlemen  of  the  Committee,  a  great  deal  has  been  said 
about  the  construction  put  upon  the  term  "damages"  and  about  the  danger  we  would 
fall  into  by  inserting  that  term  in  our  Constitution.  I  take  it  that  the  rule  adopted  in 
England,  which  has  been  followed  by  so  many  of  the  States  of  this  Union,  doubtless 
would  be  the  true  rule,  as  laid  down  by  our  Supreme  Court.  But  as  to  this  matter  of 
construction  it  should  go  to  the  Supreme  Court.  It  is  our  duty  to  insist  that  this  remedy 
shall  be  given  to  the  individuals  whose  property  has  been  injured  or  destroyed,  and  this 
matter  of  construction  we  should  leave  certainly  in  a  measure,  as  we  have  to  leave 
all  matters  of  construction,  to  our  courts. 

But,  Mr.  Lewis,  the  writer  who  has  been  cited,  says  that  after  forty  years  of  liti- 
gation in  England  over  a  proper  construction  of  the  words  "injuriously  affected,"  they 
have  been  held  to  have  the  same  meaning  by  several  of  the  courts  as  "damaged,"  and 
"it  may  now  be  regarded  as  settled  that  they  include  any  damage  to  property  produced 
by  an  interference  with  a  right,  either  public  or  private,  v/hich  the  owner  or  occupier 
is  entitled  to  make  use  of  in  connection  with  the  property,  and  the  loss  or  impairment 
of  which  renders  the  property  less  valuable." 

Mr.  Chairman  and  gentlemen  of  the  Committee,  I  shall  tresijass  on  your  time  but 
for  a  short  while  longer.  It  is  an  important  ouestion,  and  one  that  I  feel  a  deep  interest 
in,  as  every  gentleman  in  this  Convention  should  feel.  It  is  a  matter  that  may  affect  any 
individual  property  owner  in  our  State,  and  when  I  ask  and  insist  that  these  words  be 
added  to  the  present  provision  in  our  Constitution  it  is,  I  assure  you,  not  in  the  interest 
of  the  people  in  any  political  or  partisan  sense,  but  it  is  in  the  interest  of  the  people  as 
regards  the  due  and  fair  administration  of  law  as  regards  the  meting  out  of  even-handed 
justice  to  all  alike. 

I  have  not  sought  to  make  any  appeal  to  your  prejudices,  nor  would  I  make  any 
appeal  to  your  prejudices  if  I  could.  I  have  no  desire,  I  assure  you,  to  stop  the  wheels  of 
progress.  I  longingly  look  for  the  day  when  the  material  progress  of  this  dear  old  Com- 
monwealth will  be  unsurpassed  by  that  of  any  of  her  sister  States.  Her  history  is  a 
glorious  one,  and  I  desire  to  see  commercial  progress  keep  step  with  the  glory  of  Vir^ 
ginia,  which  has  been  the  pride  of  her  history  in  the  past  and  which  is  the  hope  for  her 
future. 

In  the  great  State  of  Pennsylvania  there  was  once  a  great  Jurist.  You  will  find  his 
decisions  extending  over  seventy  volumes  of  her  recorded  reports.  I  need  not  name  him. 
He  was  the  great  Chief-Justice  Gibson,  of  whom  Judge  Black  said  in  his  masterly  eulogy 
that  in  all  Pennsylvania's  stars  she  had  no  richer  jewel  to  display  than  the  glory  of  his 
fame. 
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The  case  of  Pittsburg  vs.  O'Connor,  years  before  this  change  was  made  in  the  Con- 
stitution of  Pennsylvania,  was  a  case  in  which  the  city  of  Pittsburg  practically  destroyed 
a  house  of  worship,  a  great  cathedral.  The  case  was  reargued  at  the  request  of  the 
Supreme  Court.  Justice  Gibson  delivering  the  opinion  of  that  court,  under  a  provision 
in  their  then  Constitution  like  that  in  ours  to-day,  said:  "It  is  with  pity  and  regret  that 
I  must  deny  this  plaintiff  his  just  rights  of  recovery,  but  under  the  limited  construction 
put  upon  the  word  'taken'  in  our  Constitution  I  feel  bound  to  turn  this  just  claimant  out 
of  court." 

It  was  under  the  inspiration  of  decisions  of  the  Supreme  Court  of  Pennsylvania, 
coming  from  such  men  as  Gibson,  that  in  that  State,  in  which  corporate  wealth  is  so 
great,  they  yielded  to  the  just  claims  of  the  people,  and  in  1873  amended  their  Constitu- 
tion as  we  seek  to  amend  ours  by  reason  of  the  work  of  this  Convention. 

What  is  the  difference  in  principle,  gentlemen  of  the  Committee,  by  the  destruction 
wrought  on  the  individual  where  his  property  is  taken  and  a  case  where  his  property, 
though  not  actually  physically  taken,  so  far  as  the  land  is  concerned,  is  injured  or  de- 
stroyed or  damaged  for  the  benefit  of  the  public?    Wherein  lies  the  difference? 

If  it  is  right,  in  the  interest  of  progress,  as  contended  hy  the  gentlemen  on  the  other 
side  of  this  question,  that  the  individual  should  give  way  to  the  community  or  the  corpo- 
ration, why  insert  a  provision  into  all  the  constitutions  of  the  States,  and  into  the  Con- 
stitution of  the  United  States  also,  that  where  the  citizen's  property  is  taken  he  shall  have 
just  compensation?  If  in  the  long  stretch  of  years  it  has  come  about  that  a  serious  injury 
has  been  inflicted  by  the  damaging  of  the  individual's  property,  where  his  property  has 
been  taken,  why,  gentlemen  of  the  Committee,  should  we  halt  at  this  hurdle?  When  we 
inserted  the  words  that  it  should  not  be  taken  for  public  uses  without  compensation,  why 
should  we  lamelj^  stand  by  and  not  give  the  rights  to  the  individual  w^here  his  property 
has  been  damaged,  seriously  injured,  and  in  some  instances  destroyed? 

Mr.  Barbour:  I  will  state  to  the  gentleman  that  I  am  very  much  interested  in  his 
discussion  of  this  matter.  I  do  not  know  how  I  am  going  to  vote  on  the  proposition  now 
before  the  House  and  I  wish  to  ask  a  question  for  information. 

I  had  made  up  my  mind  to  support  the  report  of  the  committee  as  originally  sub- 
mitted. The  gentleman  from  Accomac  (Mr.  Westcott)  yesterday  said  that  the  com- 
mittee would  strike  out  the  words:  "But  beyond  compensation  for  property  actually 
taken  damages  allowed  shall  be  subject  to  abatement  by  allowing  for  benefits  con- 
ferred." I  should  like  to  have  the  gentleman  explain  why  it  is  necessary  to  strike  out 
those  words  from  the  committee's  report. 

Mr.  Ingram:  I  will  say  to  the  gentleman  from  Culpeper  that  as  a  matter  of  fact  in 
a  great  many  of  the  constitutions  they  have  this  provision  giving  damages,  but  especially 
excepting  from  those  damages  any  offset  of  benefits.  I  do  not  know  that  I  would  be 
willing  to  go  that  far,  but  it  does  seem  to  me  that  the  question  of  peculiar  or  special 
benefits  as  a  matter  of  right  and  as  a  matter  of  law  would  be  offset  even  if  those  words 
were  out. 

I  do  not  think  that  the  language  as  reported  by  the  committee  is  proper.  If  that 
clause  is  to  be  inserted  it  should  be  limited,  in  my  opinion,  to  special  and  peculiar  bene- 
fits, not  benefits  shared  in  by  the  public,  because  the  damage  to  the  man  is  a  peculiar 
damage  to  his  property,  and  there  should  be  offset  against  it  only  special  and  peculiar 
benefits.   I  believe  that  this  would  be  the  construction  put  upon  it  by  our  own  courts. 

Mr.  Barbour:  Is  it  not  the  proper  way  to  ascertain  whether  property  has  been 
damaged  or  not  to  take  the  market  value  of  the  property,  and  if  the  market  value  of  the 
property  is  not  diminished,  what  difference  does  it  make  whether  the  damages  to  it  are 
special  or  general? 

Mr.  Ingram:  Then,  I  v/ould  ask  the  gentleman,  why  give  the  benefit  to  the  rest  of 
the  community  over  and  above  the  individual  whose  property  is  damaged? 

Mr.  Barbour:  I  think  the  principle  the  gentleman  seems  to  contend  for  would 
be  correct  if  all  the  benefits  could  be  equalized,  but  the  gentleman  knows  that  benefits 
arising  from  improvements  cannot  be  equalized.    A  given  improvement  may  benefit  one 
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man's  property  more  than  it  will  benefit  another's.  It  is  only  when  the  public  damages 
a  man  that  he  has  a  right  to  come  in  and  ask  for  compensation. 

Mr.  Ingram:  That  has  been  the  rule  adopted  by  all  the  States  practically.  I  do 
not  know  of  a  single  State — the  gentleman  from  Accomac  or  the  gentleman  from  Rich- 
mond may— in  which  there  has  been  this  insertion  of  benefits  as  an  offset  to  the  damages. 

Mr.  Meredith:  I  will  suggest,  if  the  gentleman  will  allow  me,  that  the  words  there 
would  be  surplusage.  When  a  man  undertakes  to  get  damages  not  for  land  taken  but  for 
injury  to  his  property,  it  is  purely  a  cause  for  action.  It  is  not  that  you  restrain  the 
work  of  public  improvement  until  the  damages  are  paid,  like  you  do  where  you  take  the 
property,  but  it  is  purely  an  action  at  lav/.  ^Vhen  you  bring  your  suit  you  have  got  to 
prove  the  amount  of  damage  and  the  jury  will  have  to  take  into  consideration  the  ques- 
tion as  to  whom  the  benefits  belong  and  also  what  is  the  damage  suffered,  and  allow  you 
the  difference.  That  is  the  necessary  principle  from  an  action  at  law  for  damages.  The 
words  are  surplusage  here. 

Mr.  Robertson:  I  will  state  that  that  part  of  this  clause  was  inserted  at  the  instance 
of  the  gentleman  from  Winchester  (Mr.  Harrison),  and  that,  I  understand,  it  is  the 
motion  of  the  gentleman  from  Accomac  (Mr.  Westcott)  to  strike  out  that  language.  The 
gentleman  from  Winchester  insisted  on  having  the  clause  put  in  so  as  to  prevent  any 
future  misunderstanding  about  the  matter.  If  it  be  surplusage,  as  gentlemen  say,  it 
can  do  no  harm,  but  I  call  attention  to  the  fact  that  there  is  some  doubt  on  that  ques- 
tion. I  have  not  the  section  before  me,  but  Lewis  says  that  the  weight  of  authority  is 
that  that  would  be  the  case,  that  peculiar  benefits  would  be  offset  against  the  damage, 
though  in  some  of  the  States  it  has  been  held  otherwise.  Certainly  there  can  be  no  harm 
in  fixing  the  matter  so  that  it  will  be  absolutely  certain  what  construction  the  court 
would  give  to  it. 

The  statute  provides  for  it  in  this  State. 

Then  why  should  not  the  Constitution  do  so? 

Mr.  Meredith:  You  say  that  in  this  State  the  word  "taken,"  simply  means  that  com- 
pensation shall  be  given  where  property  is  taken.  That  is  the  substance  of  it.  Now, 
that  has  been  used  by  our  Legislature,  in  the  language  of  the  statute,  to  say  that  wher- 
ever the  land  is  actually  taken  there  shall  be  no  deduction  for  the  benefit,  but  as  to  the 
balance  of  the  tract  that  may  be  injured,  the  damage  shall  be  offset  by  the  benefit;  and 
that  having  been  the  construction  of  our  court  as  to  the  word  "taken"  I  should  think 
it  would  follow  that  the  same  construction  would  be  put  upon  the  word  "damaged." 

Mr.  Robertson:    Will  the  gentleman  allow  me? 

Mr.  Meredith:    We  are  taking  the  floor  from  the  gentleman  from  Manchester. 
Mr.  Pettit:    Is  not  that  the  result  of  an  act  of  the  Legislature?  'it  is  a  legislative 
provision. 

Mr.  Robertson:  Exactly;  that  is  what  I  was  going  to  say.  It  is  not  a  construction 
of  the  court  at  all. 

Mr.  Meredith:    It  is  a  construction  of  the  court.    I  am  afraid  the  gentleman  from 
Manchester  has  been  forgotten  in  the  intellectual  melee. 
Mr.  Robertson:    1  have  nothing  further  to  say. 

Mr.  Ingram:  Mr.  Chairman  and  gentlemen  of  the  Committee,  I  propose  to  con- 
clude my  remarks  in  a  few  moments.  I  have  had  no  objection  at  all  to  the  interruption 
of  the  gentleman  from  Culpeper,  nor  to  the  interjections  by  the  gentleman  from  Rich- 
mond and  the  other  gentleman  on  the  floor.  I  am  satisfied  that  we  are  all  aiming  at  the 
same  purpose,  and  that  is  to  do  what  is  right  and  proper  by  inserting  the  proper  prin- 
ciple in  our  organic  law. 

I  desire  to  read,  as  I  commenced  to  do  before  the  first  interruption,  the  views  of  the 
English  courts  as  they  are  expressed  by  Mr.  Lewis  in  his  work  on  Eminent  Domain.  He 
says: 

After  forty  years  of  litigation  in  England  over  the  proper  construction  of  the  words 
"injuriously  affected"  ■ 

Which  have  been  held  to  mean  the  same  thing  as  damaged  
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We  think  it  may  now  be  regarded  as  settled,  that  they  include  any  damage  to 
property  produced  by  an  interference  with  a  right,  either  public  or  private,  which  the 
owner  or  occupier  is  entitled  to  make  use  of  in  connection  with  the  property,  and  the 
loss  or  impairment  of  which  renders  the  property  less  valuable.  In  McCarthy's  Case 
the  Lord  Chancellor  says:  "My  Lords,  in  his  very  able  argument  at  3*our  Lordship's 
bar,  Mr.  Thesinger  stated  what  he  would  rely  upon  as  a  definition  of  the  right  to  com- 
pensation, and,  having  considered  this  case  very  fully,  I  myself  should  not  be  disposed 
to  find  fault  with  any  part  of  that  definition,  althotigli  definitions  are  always  matters 
of  very  considerable  difiiculty.  Mr.  Thesinger  stated  that  the  test  which  he  would 
submit  as  one  which  he  thought  would  explain  and  reconcile  the  various  cases  upon 
this  subject  was  this,  that  where  by  the  construction  of  works  there  is  a  physical  inter- 
ference with  any  right,  public  or  private,  which  the  ov\-ners  or  occupiers  of  property 
are  by  law  entitled  to  make  use  of,  in  connection  with  such  property,  and  which  right 
gives  an  additional  market  value  to  such  property,  apart  from  the  uses  to  which  any 
particular  owner  or  occupier  might  put  it,  there  is  a  title  to  compensation,  if,  by  reason 
01  such  interference,  the  property,  as  a  property,  is  lessened  in  value."  Substantially 
the  same  test  is  adopted  by  the  Supreme  Court  of  Illinois  in  interpreting  the  word 
"damaged"  in  the  Constitution  of  that  State.  "In  all  cases,"  says  the  court,  "to  warrant 
a  recovery,  it  must  appear  that  there  has  been  some  direct  physical  disturbance  of  a 
right,  either  public  or  private,  which  the  plaintiff  enjoys  in  connection  with  his  property, 
and  which  gives  to  it  an  additional  value,  and  that  by  reason  of  such  disturbance  he  has 
sustained  a  special  damage  with  respect  to  his  property-  in  excess  of  that  sustained  by 
the  public  generally."  In  a  more  recent  case  the  same  court  has  held  the  disturbance 
of  the  right  need  not  necessarily  be  a  "direct  physical  disturbance"  in  order  to  bring 
the  case  within  the  Constitution.  A  railroad  was  constructed  alongside  a  highway,  and 
the  farm  opposite  w-as  diminished  in  value  because  access  thereto  over  the  highway 
was  rendered  dangerous  a.nd  inconvenient  by  the  operation  of  the  road.  It  was  held 
that  the  farm  was  damaged  within  the  meaning  of  the  Constitution. 

In  speaking  of  the  word  damaged  in  the  Constitution  of  Nebraska,  the  Supreme 
Court  of  that  State  says:  "It  was  to  grant  relief  in  cases  where  there  was  no  direct 
injury  to  the  real  estate  itself,  but  some  physical  disturbance  of  a  right  which  the  owner 
possesses  in  connection  vdth  his  estate,  by  reason  of  which  he  sustains  special  injury  in 
respect  to  such  property  in  excess  of  that  sustained  by  the  public  at  large."  Similar 
conclusions  have  been  reached  in  other  States.  The  test  here  proposed  is  one  which 
can  be  readily  applied  in  all  cases,  which  gives  ample  scope  to  the  words  in  question, 
and  which  affords  full  protection  to  the  owners  of  private  property,  without  casting  any 
unnecessary  burden  upon  those  engaged  in  works  of  a  public  nature. 

Xow,  says  this  writer: 

It  is  evident  that  the  rule  of  interpretation  laid  dovN'n  in  section  235  will  not  em- 
brace every  species  of  loss  or  depreciation  to  property  which  is  due  directly  to  public 
improvements.  Unless  property  is  physically  affected  or  the  owner  is  disturbed  in  the 
enjoyment  of  some  right  which  he  is  entitled  to  make  use  of  in  connection  with  his 
property,  he  cannot  recover.  If  the  loss  or  depreciation  arises  from  the  mere  proximity 
of  the  work  or  improvement,  as  from  its  unsightly  nature  or  its  incongruity  with  the 
uses  to  which  the  neighboring  property  is  put,  there  can  be  no  recovery.  There  are  no 
decided  cases  to  which  we  can  refer  on  this  point,  but  we  can  easily  illustrate  our 
meaning.  Suppose  the  public  atithorities  purchase  or  condemn  a  lot  in  a  fashionable 
residence  locality  and  erect  and  maintain  a  jail  thereon,  and  suppose  the  direct  effect 
is  to  depreciate  the  surrounding  property  twenty-five  to  fifty  per  cent.  Is  the  property 
so  depreciated,  damaged,  injured,  or  injuriously  affected  within  the  meaning  of  the  pro- 
visions in  question?  We  answer  in  the  negative  because  the  owners  have  not  been  dis- 
turbed, either  in  the  enjoyment  of  their  estates,  or  of  any  right  connected  with  their 
estates.  Their  property  and  rights  remain  as  before.  The  same  effect  might  be  pro- 
duced if  an  individual  should  establish  on  the  same  lot  a  boarding-house,  a  school  or_  a 
factorx .  It  seems  to  us  the  true  rule  is  that,  unless  the  depreciation  is  due  to  the  dis- 
turbance of  some  right,  no  recovery  can  be  had.  In  any  other  case  the  loss  is  the  same 
as  is  often  sustained  by  one  proprietor  by  the  lawful  use  of  adjacent  or  neighboring 
property,  and  is  damnum  absque  injuria. 

Mr.  Glass:    What  is  the  authority? 

Mr.  Ingram:  Lewis  on  Eminent  Domain,  section  235,  quoting  the  law  as  laid  down 
by  the  English  courts  and  seemingly  approving  the  position  taken  by  those  courts. 

This  case  of  Rigney  vs.  Chicago  was  approved  by  the  Supreme  Court  of  the  United 
States  in  the  recent  case  of  Chicago  vs.  Taylor,  125  U.  S.  161,  decided  April  S,  18S8. 

Xow,  Mr.  Chairman  and  gentlemen  of  the  Committee,  the  law  in  Virginia  on  this 
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subject  under  our  present  Constitution  is  in  a  most  unsatisfactory  condition.  It  seems 
to  me  that  it  illustrates  most  clearly  the  reason  for  this  rule. 

In  the  case  of  Kehrer  vs.  the  City  of  Richmond,  decided  by  our  Court  of  Appeals, 
and  reported  in  81  Va.  745,  the  court  decided  that  where  property  is  damaged  or  de- 
stroyed by  elevating  the  street  grade  the  owner  cannot  recover,  because  such  injury 
under  our  Constitution  is  damnuDi  absque  injuria,  whereas  in  Stearns  vs.  the  City  of 
Richmond,  88  Va.  992,  the  court  held  that  damage  caused  to  property  by  ex- 
cavating for  a  street,  though  the  abutting  land  slid  off  into  the  open  space,  was  a  taking 
of  the  plaintiff's  property  to  the  extent  of  the  damage  sustained,  and  that  such  damage 
was  not  consequential,  but  direct. 

Now,  the  object  is  to  bring  about  clearness  in  our  law.  It  is  to  make  the  community 
or  the  corporation  which  injures  or  takes  individual's  property  for  public  uses  com- 
pensate him  for  the  damage  done  him  as  m,uch  as  for  the  taking  O'f  his  property. 

This  restricted  construction  of  the  word  "taken"  has  not  been  followed  in  all  the 
courts  of  last  resort  in  this  country.  Some  have  given  a  more  liberal  construction  to  it. 
Some  have  met  squarely  the  definition  and  the  meaning  of  the  term  "property"  and 
have  given  relief  even  under  the  limited  provision  which  is  contained  in  our  State  Con- 
stitution. But  it  seems  that  the  rule  laid  down  certainly  as  to  municipal  corporations 
in  our  own  State  is  that  it  shall  have  this  restricted  construction,  and  I  hope  in  the 
interest  of  the  individual,  in  the  interest  of  the  people,  that  this  provision  as  reported  by 
the  majority  of  the  committee  will  be  inserted  in  our  Constitution.  I  am  satisfied  that 
no  injury  or  injustice  will  be  done  to  any  one,  to  corporations  public  or  private,  or  to 
individuals,  but  that  simple  justice  will  be  done  to  the  man  whose  property  is  destroyed, 
injured  or  damaged,  for  the  public  use. 

I  thank  you,  gentlemen  of  the  Committee.  (Applause.) 

Mr.  Hatton:  Mr.  Chairman  and  gentlemen  of  the  Committee,  I  ask  your  indulgence 
for  just  a  few  moments  in  order  that  I  may  give  brief  expression  to  two  points  of  objec- 
tion which  I  entertain  to  the  pending  proposition.  I  have  other  objections,  but  they 
have  been  well  stated  by  the  gentlemen  who  have  preceded  me  in  opposition  to  this 
measure. 

My  first  objection  is  that  whenever  a  right  is  considered  of  sufficient  importance 
to  be  created  and  maintained  by  a  constitutional  enactment,  such  enactment  should  state 
that  right  in  clear  and  unmistakable  language. 

Now,  what  have  we  here?  The  language  in  which  this  right  is  clothed  has  been 
given  four  different  constructions  by  the  various  courts  of  last  resort  in  other  States 
where  similar  language  has  been  used. 

I  submit,  gentlemen,  if  this  right  is  of  that  importance  which  its  advocates  claim  for 
it,  if  it  is  so  important  that  it  should  be  given  to  the  people  of  the  State  of  Virginia  m 
their  organic  law,  then  the  language  should  be  so  qualified  and  explained  that  you  will 
show  to  the  people  to  whom  this  right  is  granted  under  which  of  these  several  con- 
flicting decisions  it  shall  be  construed. 

I  say  that  that  proposition  cannot  be  denied.  I  maintain  that  the  Convention  would 
be  false  to  itself  and  false  to  the  people  of  Virginia  if  it  did  anything  short  of  that.  Will 
you  incorporate  this  into  your  Constitution  and  give  it  out  to  the  people,  and  then  say 
to  them:  "Now,  scramble  in  your  conrts  to  find  out  what  it  means?  Put  your  hands 
in  your  pockets  and  employ  lawyers  to  go  into  the  courts  and  find  out  what  this  thing 
is  that  we  have  given  you."  Is  that  right?  Can  this  Convention  bring  anything  but  con- 
tempt upon  itself  by  doing  any  such  thing  as  that? 

For  my  part,  Mr.  Chairman,  I  will  have  none  of  it.  When  I  am  asked  to  vote  for 
any  language  in  this  Constitution  which  is  said  to  create  a  new  right,  I  at  least  want  :o 
have  my  own  mind  clear  as  to  what  it  means.  The  gentlemen  who  are  advocating  upon 
this  floor  the  insertion  of  this  clause  in  onr  Constitution  have  not  yet  told  us  what  it 
means.  They  have  cited  to  us  various  decisions  in  the  States,  some  of  them  one  way 
and  some  another,  but  they  have  not  yet  told  us  which  one  they  mean  shall  govern  in 
construing  their  language.  And  telling  us  in  debate  what  they  mean  is  not  sufficient 
when  their  ambiguous  language  is  before  the  courts  for  interpretation.   What  they  may 
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say  in  debate  as  to  their  intentions  will  not  govern  the  courts  in  their  interpretation 
of  the  language,  what  they  intend  should  be  stated  in  perspicuous  language  or  be  omitted 
altogether.    A  constitution  is  no  place  for  language  of  doubtful  meaning. 

Xow,  so  much  for  that  objection.  I  might  talk  here  for  two  hours  on  this  subject, 
but  I  do  not  know  that  i  could  make  a  plainer  statement  of  this  objection. 

The  second  objection  is  that  this  constitutional  provision  creating  this  new  right  is 
founded  upon  a  false  principle.  AYherein  does  its  falsity  lie?  It  is  easy  enough  to  say 
that  a  thing  is  false,  but  when  yoti  say  it  yoti  should  show  it,  and  I  propose  to  show  it. 

This  proposition  seeks  to  give  redress  for  a  class  of  damages  for  which  no  redress 
has  heretofore  been  given,  and  that  is  the  great  claim  made  by  its  advocates.  This 
redress  is  not  made  to  depend  so  much  upon  the  nature  of  the  injury  as  upon  the  source 
from  which  the  injury  comes,  and  that  is  a  false  principle  in  any  law.  If  I  am  injured 
and  yoti  are  to  give  me  redress  for  that  injury,  yoti  should  not  make  that  redress  depend 
upon  whether  the  injury  is  done  to  me  for  a  public  use,  but  you  should  give  me  that 
redress  whether  the  injury  is  done  to  me  either  for  a  public  use  or  for  a  private  use, 
if  the  injury  is  the  same. 

By  way  of  illustration  of  what  I  mean,  I  will  cite  the  case  of  the  United  States  vs. 
Alexander,  reported  in  14S  United  States  Reports.  That  was  a  case  where  under  the 
authority  of  an  act  of  Congress,  in  very  much  the  same  language  as  this  proposed 
measure,  an  aqueduct  was  being  built  and  the  building  of  it  required  a  deep  excavation. 
The  owner  of  adjoining  property  had  upon  the  property  a  very  valuable  well.  The  exca- 
vation for  the  aqueduct  was  so  deep  that  by  some  means  it  drained  the  well:  and  the 
Supreme  Court  held  that  under  this  provision  damages  were  recoverable  for  it:  in  other 
words,  that  it  was  an  actionable  injury.  But  it  also  held  in  the  course  of  the  opinion 
that  if  the  excavation  had  been  made  on  the  other  side  of  the  man's  property,  by  his 
neighbor  as  a  private  individual  and  for  his  neighbor's  private  use  and  the  well  of  the 
complainant  had  been  drained  the  injury  would  not  have  been  actionable. 

Now,  can  anything  be  more  absurd  than  that?  If  you  are  going  to  give  this  right  I 
say  give  it  wherever  the  injury  exists.  That  is  the  logic  of  the  situation.  Take  the  case 
cited  by  the  distinguished  gentleman  from  Accomac  in  his  remarks.  It  was  a  case  in 
the  city  of  Charlottesville,  where  Mr.  A  owned  a  residence  on  a  street  corner  and  the 
city  of  Charlottesville  changed  the  grade  of  the  street  and  had  to  excavate  the  street  so 
that  it  left  the  house  on  an  eminence  and  destroyed  the  value  of  it  to  a  great  extent,  we 
will  say  one-half,  and  let  us  suppose  Mr.  X  has  bought  a  lot  in  the  same  block.  He  erects 
a  residence  there  at  a  cost  of  $:3n.O00,  and  after  it  is  erected  and  completed  some  one 
comes  and  buys  the  adjoining  lot  and  uses  it  for  a  lumber  yard  or  a  tobacco  factory  or 
for  some  other  purpose  which  is  legitimate,  but  very  damaging  to  A's  property-  for  resi- 
dential uses,  so  that  his  thirty  thousand  dollar  residence  is  reduced  in  value  and  is 
worth  only  |lo,000. 

Under  this  profusion  which  you  seek  to  incorporate  into  this  Constitution  the  man 
who  has  had  his  property  injured  by  the  change  in  the  grade  of  the  street  would  get 
damages,  and  the  man  who  had  his  property  injured  by  a  private  individual  next  to 
him,  in  the  legitimate  use  of  that  private  individual's  property,  would  get  nothing.  Is 
that  right?  Does  that  commend  itself  to  your  ideas  of  justice  when  you  are  changing 
your  fundamental  law? 

IMr.  Robertson:  The  line  of  argument  you  are  making  that  this  proposed  provision 
in  the  Constitution  is  intended  to  give  rights  that  otherwise  do  not  exist  is  sustained  by 
Lewis,  first  volume,  section  232,  page  549.   A  large  number  of  cases  are  there  cited. 

Mr.  Hatton:  There  is  plenty  of  authority  for  it.  Gentlemen  on  the  other  side  do 
not  deny  that  there  is  authority  for  it,  as  I  understand.  But  I  repeat,  Mr.  Chairman., 
the  principle  of  this  provision  is  a  false  one,  because  the  redress  is  made  to  depend  not 
upon  the  nature  of  the  injury  so  much  as  upon  the  source  from  which  it  comes.  In 
other  words,  in  one  case  Mr.  A  would  be  entitled  to  damages  if  the  injury  came  from 
one  source,  and  his  neighbor,  :\Ir.  B,  who  has  sustained  a  similar  injury,  that  is,  an 
injury  in  which  there  is  no  difference  of  principle,  an  injury  which  is  considered  under 
our  law  as  it  now  exists  damnum  absque  injuria,  would  be  entitled  to  no  redress.  Why 
46 — Const.  Debs. 
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is  not  one  citizen  just  as  much  entitled  to  this  redress  as  another  citizen?  Why  should 
the  doctrine  of  damnum  ahsque  injuria  be  abolished  as  to  an  injury  occasioned  for  a  pub- 
lic use  and  be  allowed  to  stand  in  force  against  the  same  injury  if  occasioned  for  a 
private  use? 

Mr.  Westcott:  Is  the  gentleman  not  aware  that  there  is  practical  unanimity  in  the 
decisions,  certainly  the  great  weight  of  authority  is  in  favor  of  the  proposition,  that  the 
class  of  injuries  for  which  recovery  can  be  had,  under  the  provision  we  propose  to  insert 
in  our  Constitution,  are  such  injuries  as,  had  the  act  been  done  by  a  private  individual 
upon  his  own  property  in  the  absence  of  statutory  authority,  recovery  could  be  had  at 
common  law,  and  that  it  requires  a  constitutional  provision,  under  the  construction 
placed  upon  the  word  "taken,"  to  enable  a  recovery  for  an  injurious  act  done  under 
legislative  sanction  and  authority? 

Mr.  Hatton:    No,  i  am  not  aware  of  it. 

Mr.  Westcott:    It  is   fact,  nevertheless. 

Mr.  Hatton:  I  dispute  it,  sir.  You  have  not  shown  it.  I  say  the  decisions  cited 
here  are  in  conflict,  and  that  the  Supreme  Court  of  the  United  States  has  taken  my 
view  of  the  matter  in  the  case  1  have  cited.  I  will  say  further  to  the  gentleman  that 
even  if  his  proposition  is  true,  there  is  a  very  great  difference  between  getting  up  on 
this  floor  and  stating  what  he  means  by  a  proposed  constitutional  provision  and  stating 
the  meaning  in  the  provision  itself.  What  he  says  on  this  floor  does  not  help  any  court 
or  does  not  help  any  person  to  whom  this  right  may  be  sought  to  be  given  to  determine 
what  that  right  is;  and  if  he  wants  to  make  any  explanation  of  it,  the  requirements  of 
the  situation  are  such  that  those  explanations  should  be  made  in  the  provision  itself. 

Now,  Mr.  Chairman  and  gentlemen  of  the  Committee,  I  will  not  detain  you  further, 
but  I  ask  the  Committee,  if  they  are  going  to  create  new  rights,  to  create  them  so  that 
the  people  to  whom  they  are  given  may  at  least  know  what  they  are.  Be  true  to  your- 
selves and  be  true  to  the  people. 

Mir.  Robertson:  Mr.  Chairman,  I  do  not  care  to  make  any  further  speech  on  this 
matter,  but  there  has  been  some  question  here  about  what  the  authority  is  on  this  point, 
and  as  I  have  referred  the  gentlemen  to  it,  I  wish  simply  to  explain  the  position  I  took 
yesterday  in  regard  to  it. 

This  authority  unquestionably  states  that  the  weight  of  the  decisions  in  this  country 
is  to  the  effect  that  putting  the  words  "or  damaged"  after  the  word  "taken"  was  intended 
to  give  a  man  rights  which  he  did  not  have  before  those  words  were  put  in. 

Mr.  Westcott:  Certainly. 

Mr.  Robertson:    But  whenever  an  argument  is  made  from  that  proposition,  the  gen- 
tleman then  wants  to  back  down  from  that  position. 
Mr.  Westcott:    No,  sir. 

Mr.  Robertson:  1  wish  to  read  to  the  Committee,  as  I  did  not  do  on  yesterday,  this 
authority.  I  understood  the  gentleman  from  Richmond  is  going  to  contend  that  it  relates 
to  the  preceding  section.  I  think  if  he  will  read  it  he  will  find  he  is  mistaken.  Let 
me  read  it,  and  then  you  can  explain  it.  I  read  section  232  of  the  first  volume  of  Lewis 
on  Eminent  Domain. 

The  words  in  question  were  intended  to  enlarge  the  right  to  compensation. 

Those  words  constitute  the  caption. 

"The  words  in  question"  are  the  words  which  are  put  at  the  head  of  the  chapter— 
"property  damaged  or  injured."  This  whole  section  refers  to  what  the  lavv^  is  with  refer- 
ence to  those  words.  The  section  does  not  refer  to  the  language  in  the  close  of  the  pre- 
ceding section,  but  refers  to  the  language  generally  embraced  in  this  particular  chapter 
of  Lewis. 

The  effect  of  it  would  be  to  interfere  with  it.    Lewis  says: 

The  words  in  question  were  intended  to  enlarge  the  right  to  compensation.  Of 
this  there  can  be  no  question.  Any  other  construction  would  render  the  words  nuga- 
tory.   They  are  "an  extension  of  the  provision  for  the  protection  of  private  property. 
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The  words,  injured  or  destroyed,  were  not  used  in  vain  and  without  meaning.  It  was 
intended  that  they  should  have  effect,  and  unless  they  operate  to  impose  a  liability  not 
previously  existing,  they  are  without  operation. 

Now,  I  submit  that  the  point  Avhich  the  gentleman  from  Accomac  made  that  the 
courts  have  construed  this  simply  to  be  giving  a  man  a  right  to  sue  where  he  would  have 
a  right  to  sue  at  common  law,  is  not  sustained  by  the  authority  which  he  himself  relies 
on  and  by  these  numerous  cases. 

I  know,  and  I  am  going  frankly  to  state,  that  there  are  some  cases  which  go  to  the 
extent  that  the  only  right  the  man  would  have  would  be  to  bring  an  action  such  as  one 
individual  could  bring  against  another  for  the  improper  use  of  his  own  property  in  the 
case  of  a  nuisance:  for  instance,  where  a  man  creates  a  nuisance  on  his  own  property. 
Of  course,  at  common  law  the  owner  of  the  adjacent  property  might  sue  and  recover  dam- 
ages. I  submit  that  this  authority,  as  the  gentleman  will  see  if  he  will  examine  this 
whole  book  and  not  read  partictilar  sections,  is  to  the  effect  that  this  creates  new  damages 
which  we  have  never  had  here  in  this  Commonwealth,  and  it  is  not  confined  simply  to 
such  cases  where  one  individual  could  sue  another  in  the  nature  of  a  tort,  like  a  nuisance 
or  something  of  that  kind  in  the  use  of  real  estate.  Now  I  will  hear  the  question  of  the 
gentleman  from  Fairfax. 

Mr.  R.  Walton  Moore:  Since  the  point  the  gentleman  is  making  is  that  we  design 
to  confer  a  right  which  does  not  exist  at  the  present  time,  I  will  ask  him  whether  the 
Constitutional  Convention  of  1829-30,  when  it  said  a  man  should  be  paid  for  property 
taken,  was  not  also  conferring  a  right  which  did  not  exist  at  that  time? 

:\Ir.  Robertson:  :\Iy  position  about  that  is  simply  this:  I  think  it  is  a  perfectly 
plain  and  proper  position,  and  I  think  the  gentleman  from  Portsmouth  has  covered  it 
amply,  and  that  there  is  no  use  in  my  saying  anything  about  it.  I  say  when  they  put 
that  provision  into  the  Constitution  saying  that  private  property  should  not  be  taken 
without  compensation,  the  word  "taken"  necessarily  meant  some  physical  act  of  taking  a 
man's  property  away  from  him,  and  that  the  argument  is  not  a  proper  one,  that  the  word 
"damaged"  is  as  easy  of  definition  as  is  the  word  '"taken." 

Mr.  R.  Walton  ]\Ioore:  I  v^'ill  ask  whether  the  cotirts  have  not  divided  as  mtich  in 
construing  the  word  "taken"'  as  the  word  "damaged"? 

Mr.  Robertson:  I  admit  it  is  not  very  satisfactory,  but  I  say  they  would  do  it  a  thoti- 
sand  times  more  about  what  you  propose  to  do  here  than  they  could  possibly  have  done 
about  that  word,  which  certainly  has  a  very  much  clearer  meaning.  I  submit  to  any 
lawyer  on  this  floor  that  the  question  what  the  word  "damaged"  means  is  far  more  of  a 
question  than  the  otiestion  what  the  word  "taken"'  means.  If  that  is  not  a  true  proposi- 
tion I  should  like  to  know  why  it  is  not. 

If  the  gentleman  will  allow  me.  I  will  suggest  to  him  that  the  difficulty  was  not  with 
respect  to  the  word  "taken."'  It  was  as  to  Avhat  the  word  "property"  meant.  I  am  per- 
fectl^y  frank  about  it.  There  has  been  a  difference  in  the  courts  as  to  how  far  to  construe 
the  word  "property."  but  that  has  been  practically  settled  by  this  long  line  of  decisions. 
I  siLbmit  that  when  the  word  "property"  Avas  put  into  the  old  Constitution  it  would  have 
saved  the  people  a  tremendous  amount  of  litigation,  it  would  have  been  better  for  this 
country  if  they  had  defined  more  clearly  Avhat  they  meant  by  "property."  They  did  not 
do  it.  The  courts  have  undertaken  to  decide,  and  the  courts  in  Virginia  have  certainly 
settled  what  those  words  mean.   We  have  no  trouble  about  it  now. 

How  can  that  be  used  as  an  argument  when  it  is  proposed  to  put  a  new  provision  in 
our  Constitution  which  will  create  the  same  difficulty  that  the  gentleman  says  occurred 
in  the  past?  We  have  now  got  rid  of  that  difficulty.  If  this  is  a  difficulty,  and  if,  as  the 
gentlemen  say,  it  is  such  a  crying  evil.  I  submit  that  the  remarks  of  the  gentleman  from 
Portsmouth  ought  to  be  given  very  great  weight,  that  its  proponents  have  not  guarded 
the  word  "damaged,"  about  which  we  have  controversies  in  the  courts  every  day,  in  such 
manner  that  the  man  who  reads  the  provision  will  know  exactly  what  it  means. 

Mr.  Meredith:  Do  I  understand  your  position  to  be  that  you  do  not  believe  in  the 
principle,  or  that  you  do  not  believe  in  the  manner  in  which  the  principle  is  expressed? 
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Mr.  Robertson:    I  believe  in  neither. 
Mr.  Meredith:    That  is  what  I  thought. 

Mr.  Robertson:  I  am  perfectly  frank.  I  agree  with  the  gentleman  from  Portsmouth 
in  every  word  he  said.  I  think  it  is  false  in  theory.  I  do  not  believe  there  is  any  great 
crying  evil.  I  will  admit  that  there  are  certain  cases,  peculiar  cases,  where  the  Legisla- 
ture ought  to  provide  certain  enactments. 

I  can  give  an  illustration.  I  am  going  to  be  perfectly  frank.  If  I  were  a  member  of 
the  Legislature  I  would  vote  for  this  proposition:  I  would  say  that  a  city  should  be  re- 
quired by  its  officers  to  adopt  a  grade  and  to  furnish  information  of  the  grade  to  the 
people  who  propose  to  build  along  the  street  in  that  city,  and  if  the  city  afterwards 
changed  the  grade,  then  it  ought  to  pay  the  people  who  have  acted  on  the  theory  that  that 
grade  would  be  maintained. 

There  are  numerous  cases  which  I  could  suggest  where  the  Legislature  might  pro- 
vide a  remedy  to  prevent  injustice  being  done  in  regard  to  matters  of  that  sort;  but  I 
would  not  be  in  favor  of  the  Legislature  or  any  other  body  of  men  adopting  the  language 
which  these  gentlemen  desire  to  put  into  the  Constitution,  that  in  every  case  where  prop- 
erty is  damaged,  in  the  broadest  sense  of  the  word  "damaged,"  without  any  qualifying 
language  whatsoever,  the  man  shall  be  compensated  for  it, 

Mr.  R.  Walton  Moore:  Now,  if  the  gentleman  will  allow  me,  I  will  say  to  him  that  I 
have  made  some  examination  of  the  authorities,  and  largely  outside  of  text-writers,  be- 
cause I  do  not  think  we  can  always  safely  follow  text-writers.  From  such  an  examina- 
tion I  am  of  the  opinion  (my  opinion  may  be  worth  nothing  upon  this  point,  however) 
that  there  has  been  more  diversity  in  the  decisions  as  to  the  meaning  of  the  present  pro- 
vision in  our  Constitution  than  as  to  the  meaning  of  the  additional  provision  we  propose 
to  incorporate. 

Consulting  this  book  of  Mr.  Lewis',  which  has  been  so  constantly  referred  to,  I  dis- 
cover that  the  author  seems  to  recognize  that  this  may  be  true,  because  he  devotes  many 
pages  here  to  the  citatipn  of  authorities,  showing  how  the  courts  have  split  up  as  to  the 
meaning  of  the  word  "taken."  I  do  not  find  that  the  courts  have  been  more  at  variance 
in  construing  the  meaning  of  the  word  "damaged"  than  the  meaning  of  the  word  "taken." 

So  far  as  I  am  concerned,  after  my  examination  I  have  no  doubt  at  all  as  to  what  the 
courts  of  Virginia  will  say  is  the  meaning  of  the  word  "damaged."  Looking  away  from 
Mr.  Lewis  to  a  much  more  eminent  author,  I  find  the  position  of  Judge  Dillon,  in  his 
work  on  municipal  corporations,  accords  with  the  view  I  entertain.  It  is  not  safe  to 
undertake  to  define  the  word  "damaged."  We  should  not  attempt  it  in  framing  this  Con- 
stitution any  more  than  our  predecessors  in  the  Convention  of  1829-30  attempted  to  define 
the  word  "taken"  and  the  word  "property."  It  is  better  to  let  the  provision  go  as  it  is, 
relying  upon  our  courts  to  follow  the  courts  of  England  and  the  courts  of  this  country  in 
giving  a  reasonable  construction  to  the  word  "damaged."  That  is  the  attitude  of  the 
committee. 

What  we  wish  to  do  is  to  insure  the  right  of  an  individual,  when  his  property  is 
damaged,  to  be  compensated  just  as  by  the  Constitution  of  1829-30  guaranteed  his  right 
to  be  compensated  for  property  taken. 

By  way  of  illustration,  prior  to  1829-30  there  was  not  any  constitutional  provision 
which  would  prevent  the  Legislature  from  seizing  and  confiscating  any  man's  real  estate 
or  personalty,  under  the  exercise  of  the  power  of  eminent  domain.  When  the  land  was 
condemned  on  which  this  Capitol  stands  there  was  passed  a  special  act  of  the  General 
Assembly  to  provide  compensation  to  the  owners.  The  evil  that  might  result  from  the 
absence  of  a  constitutional  provision  was  perceived,  and  our  predecessors  in  1S29-30 
declared  that  no  individual's  property  shall  be  taken  without  compensation. 

All  we  propose  to  say  now  is  (not  attacking  any  corporation,  whether  municipal  cor- 
poration or  internal  improvement  company)  that  you  shall  not  injure,  you  shall  not 
materially  damage,  you  shall  not  permanently  diminish  the  value  of  an  individual's  prop- 
erty for  any  purpose  without  making  due  compensation  to  him.   That  is  all  we  propose. 

Mr.  Robertson:  I  do  not  deny  at  all  that  there  has  been  a  long  struggle  over  the 
question  what  the  word  "taken"  and  what  the  word  "property"  mean.    The  word  "prop- 
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erty"  is  the  real  one.  "Taken"  is  easy.  I  do  not  think  any  of  us  would  have  much  diffi- 
culty in  determining  when  somebody  has  taken  something  from  us.  The  subject-matter 
is  the  thing  taken.  As  I  said,  it  has  been  settled  in  Virginia  that  it  must  be  a  corporeal 
taking  of  the  land  itself.  The  gentleman  claims  that  our  decisions  are  ver^^  unjust  in  that 
respect,  and  contended  that  the  courts  ought  to  have  taken  the  enlarged  view  of  it  that 
some  of  the  other  courts  have.  Our  argument  is  that  when  you  go  into  that  enlarged 
view  and  say  whenever  you  damage  him  he  shall  be  compensated,  the  language  ought  to 
be  so  expressed  that  the  courts  and  the  people  generally  will  know  what  that  language 
means.  I  respectfully  submit  that  there  will  be  more  difficulty  with  reference  to  that, 
whatever  the  gentleman's  opinion  may  be.  He  says  there  is  not  much  in  this  book  about 
it.  The  reason  is  that  it  has  not  existed  as  long,  but  there  is  enough  in  that  book  to  have 
taken  me  ten  days  to  read  and  to  read  a  great  many  of  the  cases  which  the  gentleman 
seemed  to  think  I  had  not  read.  I  respectfully  submit  if  the  gentleman  will  read  the  cases 
as  much  as  I  did  he  will  find  his  mind  in  such  a  state  of  confusion  as  to  what  is  the  law 
on  this  stibiect  that  he  will  not  be  able  to  express  an  opinion  one  way  or  the  other  as  to 
what  it  means. 

Mr.  Meredith:  :\Ir.  Chairman,  I  cannot  expect  to  add  much  to  the  discussion  that  has 
taken  place  on  this  Question,  because  it  has  been  so  fully  and  so  ably  discussed  on  both 
sides,  but  I  take  such  an  interest  in  the  matter,  because  I  have  seen  so  much  gross 
injustice  done  under  the  provision  of  the  present  Constitution,  that  I  do  not  feel  that  I 
should  like  the  occasion  to  pass  by  without  adding  a  few  words  in  stipport  of  the  propo- 
sition of  the  committee,  asking  that  the  Constitution  be  so  changed  that  this  continued 
injustice  shall  not  be  prolonged. 

If  I  understand  the  argument  that  has  been  adduced  here,  it  has  two  branches.  It  is 
based  tipon  the  question  of  precedents  and  also  upon  the  ouestion  of  polic3\  The  gentle- 
man from  Roanoke  (]Mr.  Robertson)  is  frank  in  his  statements  in  saying  that  he  opposes 
it  upon  the  ground  that  he  does  not  believe  in  the  principle.  The  gentleman  from  Han- 
over (  Mr.  Carter.)  puts  himself  upon  the  ground  that  he  does  not  believe  that  the  prece- 
dents are  sufficient  to  let  us  feel  safe  in  the  step  we  are  about  to  take.  He  thinks  it  ought 
to  be  left  to  the  Legislature. 

I  ask  this  ouestion:  When  are  intelligent  men  to  become  satisfied  as  to  the  wisdom 
of  a  step?  How  many  States  in  the  Union  must  pass  a  law  or  put  it  in  their  constitutions 
before  Virginians  Avill  feel  safe  in  adopting  the  same?  If  twenty-six  are  not  sufficient, 
and  if  joii  add  to  those  the  statutes  of  a  general  nature  of  the  different  States,  and  if  you 
add  to  those  the  specia,!  municipal  charters  which  have  been  granted  by  other  States  con- 
taining the  same  limitations,  pray  tell  me  how  mtich  will  yoti  require  before  you  feel  safe 
in  taking'  what  3"0u  term  a  new  step? 

Xew  in  what  respect?  New  simply  to  us;  not  new  to  other  people.  Other  people 
have  tried  it.  They  have  followed  the  steps  of  each  other.  They  have  unhesitatingly 
adopted  it  in  their  constitutions,  whenever  they  have  had  a  chance,  and  when  they  have 
not  had  a  chance  to  do  that  they  have  put  it  in  their  statute  law.  How  long  is  a  thing" 
to  remain  new?  When  are  5'ou  to  be  satisfied  that  a  thing  is  safe?  When  we  see  our 
sister  States  following  the  same  course,  when  we  see  England  for  3'ears  and  years  with 
the  same  law  upon  her  statute  books,  how  long  are  we  to  wait  before  we  feel  safe  in  taking 
The  step,  if  the  step  is  demanded  b^^  a  sense  of  justice? 

Therefore  I  say  that  the  argument  as  to  the  precedents  fails.  The  mere  fact  that  it 
is  new  to  us  is  no  proof  that  it  is  a  new  and  untried  path,  especially  if  we  consider  what 
has  been  done  by  others;  that  State  after  State  has  seen  the  wisdom  of  this  law,  has 
passed  it,  has  lived  under  it,  has  prospered  under  it,  has  never  suffered  under  it;  but  that- 
suffering  has  been  prevented  by  its  adoption.  What  more  could  appeal  to  men  in  taking 
some  new  line  of  thought,  different  from  their  present  Constitution,  than  these  precedents 
which  have  been  narrated  to  us,  and  which  no  man  denies.  Not  a  single  member  has 
denied  that  State  after  State  has  adopted  this  change  in  its  Constitution.  No  man 
has  denied  that  those  States,  which  have  not  had  an  opportunity  to  adopt  it  in  their  Con- 
stitutions, have  done  so  by  general  statute  law,  and  if  not  in  general  laws,  then  by 
special  laws  in  reference  to  municipal  corporations. 
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We  see  that  these  things  are  true,  and  we  are  simply  hesitating  and  halting  because, 
forsooth,  we  have  not  done  it.  We  shall  have  to  take  the  plunge  some  time;  when  we  see 
that  others  have  done  it  with  safety,  with  benefit,  with  a  sense  of  justice,  with  no  injury, 
I  cannot  see  where  the  argument  as  to  precedents  or  the  newness  of  the  step  can  have 
any  force  with  men  who  are  willing  to  make  up  their  minds,  not  simply  by  their  own 
experience,  which  must  be  limited,  but  by  the  observations  of  others  and  the  experience 
of  others,  consisting  of  England  and  twenty-odd  States  of  the  Union,  some  in  their  con- 
stitutions and  others  in  special  or  general  laws.  I  respectfully  submit  that  to  halt  is  a 
shame,  and  to  doubt,  when  we  see  the  experience  of  others,  is  simply  to  damn  our  own 
judgments. 

Mr.  Chairman,  so  much  for  the  question  of  precedents.  Why  should  we  leave  it  to  the 
Legislature?  If  it  is  a  general  principle  of  protection  why  should  not  we  adopt  it?  I  respect- 
fully anounce  this  principle,  sir,  that  where  for  a  long  number  of  years  there  has  existed 
an  injustice  by  reason  of  the  course  of  the  Legislature  in  the  exercise  of  its  power,  it  is 
the  duty  of  a  Constitutional  Convention  when  it  comes  into  existence  to  put  constitutional 
limitations  upon  the  exercise  of  that  power.  We  have  here  before  us  men  admitting  that 
they  see  the  injustice  of  the  rule,  men  recognizing  that  others  have  seen  it  before  them. 
Gentlemen  have  cited  the  experience  and  the  acts  of  other  States  to  prevent  it,  and  still 
they  say  "leave  it  to  the  Legislature,"  when  it  must  strike  the  mind  of  anybody  that 
where  the  Legislature  has  persistently,  for  years  and  years,  permitted  gross  injustice  to 
be  done  to  the  people  by  the  exercise  of  its  sovereign  power,  there  ought  to  be  some  limi- 
tations put  upon  that  power  so  that  the  injustice  shall  not  be  continued.  That  is  my 
answer  to  this  plea  for  leaving  it  to  the  Legislature. 

I  might  ask  why  not  leave  the  proposition  that  property  shall  not  be  "taken"  with- 
out due  compensation  to  the  Legislature?  Why  not  trust  the  Legislature  with  one  as 
well  as  with  the  other?  Do  you  not  know  that  the  Legislature  would  more  certainly  pass 
a  law  preventing  the  "taking"  of  property  and  protecting  the  owner  of  property  than  it 
would  pass  a  law  as  to  a  man  being  "damaged"  in  his  property?  It  has  had  an  oppor- 
tunity for  years,  ever  since  1830,  to  put  that  in  the  law,  and  it  has  failed  absolutely  to  do 
so.  If  you  see  fit  not  to  trust  it  as  to  the  v/ord  "taken,"  I  respectfully  submit  that  you 
ought  never  to  trust  it  as  to  the  word  "damaged,"  when  it  is  far  more  probable  that  the 
Legislature  would  pass  a  law  protecting  the  taking  of  property  than  the  damaging  of  it. 
For  two  reasons: 

First,  experience  shows  it  will  not  do  it.    Second,  we  know  when  you  come  to  the' 
question  of  damage  there  are  very  many  applications  which  can  be  made  at  the  door  of 
the  Legislature  for  the  exercise  of  the  sovereign  power  of  eminent  domain,  pleading  just 
the  plea  put  in  here,  and  urging,  in  that  appeal  to  our  selfishness,  that  it  is  necessary  for 
the  growth  and  the  prosperity  of  our  State  that  the  individual  must  suffer.   If  that  appeal 
has  any  effect  with  you,  you  cannot  pass  this  measure  by  with  any  idea  that  the  Legisla- 
ture will  act,  because  you  are  shrinking  from  what  you  say  the  Legislature  will  do;  you 
are  shrinking  from  doing  the  very  thing  that  you  are  asking  shall  be  left  to  the  Legisla 
ture.    You  say  that  the  Legislature  will  do  this,  v/here  you  are  responding  in  your  own 
minds  or  in  your  own  hearts  to  the  plea  which  has  been  put  up  to  you,  that  the  individual  j| 
must  suffer  for  the  benefit,  for  the  progress  and  the  prosperity  of  the  community  and  the  j 
increase  and  the  accumulation  of  wealth.   You  cannot  expect  others  to  do  what  you  will  | 
not  do  yourself.    I  say  that  is  an  entire  answer  to  the  proposition  that  we  should  leave 
this  to  the  Legislature. 

I  come  now  to  the  question  of  policy,  and  that  has  been  the  basis  of  the  argument  « 
made  here  by  the  gentleman  from  Roanoke  (Mr.  Robertson)  and  the  gentleman  from  i 
Portsmouth  (Mr.  Hatton).  I  want  it  understood  that  we  upon  this  side  have  ne^er 
denied,  so  far  as  I  know,  that  the  putting  in  of  the  word  "damaged"  does  increase  the 
right  that  an  individual  has.  But  I  mean  to  say  that  it  increases  it  in  a  proper  way.  It 
increases  it  in  this  way:  It  is  depriving  the  Legislature  of  an  opportunity  to  permit 
somebody  to  hurt  me.  If  the  word  "taken"  had  not  been  put  into  the  Constitution  the 
Legislature  could  authorize  a  railroad  company,  under  its  power  of  eminent  domain  and 
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its  delegaiion  of  ihai  povrer  lo  others.  lo  take  my  property  for  public  uses,  and  not  com- 
pensate me. 

In  order  to  give  an  increased  right  or  protection  to  the  indiyidual  a  limitation  was 
put  upon  the  sovereign  power  of  the  State.  It  was  said:  ""You  shall  not  do  this  thing 
without  compensation  to  the  owner."  It  did  give  me  an  increased  right,  but  it  gave  me 
an  increased  right  because  the  Legislature  had  given  somebody  else  a  power  that  he  had 
never  had  before.  Nobody  has  the  right  of  eminent  domain  unless  he  gets  it  from  the 
Legislature.  Xobody  could  exercise  that  power  except  for  what  is  called  public  purposes. 
You  cannot  do  it  for  the  purpose  simply  of  manufacturing.  You  must  do  it  for  some  pub- 
lic purpose,  and  when  the  Legislature  delegated  this  pov\-er  to  somebody  else  it  was  giving 
that  person  power  that  the  individual  did  not  have  before. 

Therefore,  when  we  stand  here  to-day  and  argue  that  the  word  "damaged'"  shall  be 
put  in  the  Constitution,  we  are  asking  for  an  increased  right,  in  the  sense  of  an  increased 
protection  against  the  delegation  of  sovereign  power.  That  is  the  distinction  I  draw,  and 
I  ask  the  gentleman  if  that  is  not  a  proper  and  clear  distinction?  I  say  when  the  Legis- 
lature gives  these  people  a  power  vrhich  they  do  not  have  inherently — for  no  man  has  it 
inherently  and  no  body  of  men  can  have  it  except  by  delegation  from  the  Legislature — 
the  Legislature  confers  a  power  that  an  individual  does  not  have,  and,  therefore,  it  is 
necessary  that  I  should  be  protected  against  this  delegation  of  sovereign  power.  "When 
the  Legislature  gives  a  corporation  this  right,  it  has  a  pov.-er  that  an  individual  does  not 
have.  It  is  crowned  with  sovereign  power:  and  it  is  against  that  that  protection  should  be 
given.  It  is  not  against  ordinary  damages  of  man  to  man,  not  against  the  building  of  a 
factory  next  to  my  store  or  my  dwelling  house,  not  against  jails,  not  against  anything  of 
that  kind,  as  stated  by  the  gentleman  from  Portsmouth,  because  those  cases  are  held  to 
be  not  within  the  word  '"damaged,"  but  it  is  protection  against  the  exercise  of  a  power 
which  the  individual  does  not  have  and  which  the  possessor  obtained  from  the  sovereign. 

"When  you  put  the  vrord  ""damaged''  in  there  you  are  not  depriving  any  one  of  a  per- 
sonal right,  but  you  are  simply  putting  a  lintitation  upon  the  exercise  of  a  delegated 
sovereign  power,  which  no  man  can  get  except  from  the  Legislature  of  Virginia.  That,  it 
seems  to  me,  is  the  proper  distinction  as  to  the  power  of  the  corporation  and  the  power 
of  an  individual. 

Now  as  to  the  definition  of  the  word.  Why  is  it  that  these  gentlemen  are  so  touchy 
and  tender  and  critical  as  to  the  use  of  the  word,  when  they  will  not  suggest  anything 
better?   Are  we  to  sit  here  and  do  nothing  because  

Mr.  Robertson:  I  suggested  to  the  committee,  and  I  suggest  now,  that  we  insert  in 
front  of  the  word  ""'damaged"'"  the  word  ""directly,""  so  as  to  read  ""directly  damaged."  Does 
the  gentleman  refuse  to  accept  that? 

Mr.  Meredith:  What  does  ""directly  damaged"  mean?  What  is  damage  except  direct 
damage;  proximate  damage  as  the  law  calls  it,  as  distinguished  from  conseouential  dam- 
ages? 

Mr.  Robertson:    Are  you  willing  to  put  in  the  word? 

Mr.  Meredith:    You  wish  to  put  in  one  indefinite  word  upon  another  indefinite  word. 
Mr.  Robertson:    I  should  like  to  ask  the  Chairman  if  he  is  willing  to  accept  it? 
^iT.  W^estcott:    Of  course  not. 

Mr.  R.  Walton  :Moore:    I  think  it  would  complicate  the  stibject. 

Mr.  Meredith:  1  can  speak  only  for  myself.  We  should  not  undertake  to  increase 
the  difficulties. 

I  come  back  to  the  proposition  that  this  is  nothing  new,  and  while  argument  has 
been  offered  as  to  the  danger  of  the  step,  I  say  it  is  a  step  along  well-trodden  and  well- 
beaten  paths,  paths  trod  by  twenty-odd  States  in  their  constitutions  and  by  others  in 
general  or  special  laws.  The  danger  which  has  been  shown  to  us  can  be  avoided  by 
following  the  wisdom  of  judicial  decisions  upon  this  question.  We  find,  not  that  there 
are  four  rules  of  construction,  as  these  gentlemen  claim,  but  that  there  have  been  four 
great  classes  of  cases  under  which  this  general  principle  has  been  applied.  That  is  what 
you  find  in  Lewis  on  Eminent  Domain,  not  that  there  are  four  conflicting  rules  of  con- 
struction, but  that  there  have  been  four  large  classes  of  cases  which  the  courts  have 
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held  from  time  to  time,  as  their  power  has  been  invoked,  in  which  you  ffnd  ^his  general 
principle  applied.  There  is  no  difficulty  in  that.  We  have  the  decisions  of  court  after 
court,  we  have  the  decisions  of  England,  and  they  are  all  along  the  same  '%e,  except 
as  to  the  variance  of  the  particulars  of  the  different  cases. 

Now,  the  gentleman  has  said  that  he  has  examined  the  different  cases,  and  that  the 
confusion  of  authorities  is  so  great  that  his  reason  has  been  abashed,  and  yet  what  do 
we  find  cited  by  him?  One  single  English  case  as  announcing  a  rule  that  does  not  meet 
his  approbation.  It  does  meet  my  full  approbation.  I  will  go  to  the  full  extent  of  the 
English  doctrine,  that  if  you  actually  damage  a  man,  it  makes  no  difference  whether  he 
be  ten  miles  or  two  miles  or  a  half  mile  off.  Upon  no  principle  of  equity  can  you  cut 
him  off.  It  is  simply  a  question  of  proof,  and  the  difficulty  of  proof  will  be  on  me,  and 
1  must  bear  the  burden. 

Will  the  gentleman  from  Roanoke  undertake  to  contend  that  a  man  who  is  damaged 
a  quarter  of  a  mile  off  ought  to  be  paid  and  a  man  damaged  to  the  same  extent  or  a 
greater  extent  ten  miles  off  should  not  be  paid?  That  is  the  simple  announcement  of  the 
English  court. 

It  is  a  principle  of  justice,  it  is  a  principle  based  upon  common  sense  and 
common  reason,  that  if  1  am.  damaged — that  is  the  question,  and  I  must  prove 
my  damage — as  soon  as  I  prove  it,  it  makes  no  difference  where  I  have  been  damaged, 
I  should  be  compensated.  If  it  was  to  the  benefit  of  the  public,  the  public  which  holds 
the  larger  purse,  which  gets  the  benefit,  ought  to  pay  me,  the  simple  individual,  when  it 
injures  me  in  the  exercise  or  use  of  my  property. 

Instead  of  the  English  case  being  one  of  these  great  horrfble  things  that  the  gentle- 
man can  hold  up  to  us  as  a  reason  why  we  should  not  adopt  this  proposition,  I  say  the 
principle  is  a  true  one,  although  I  do  recognize,  as  has  been  said  by  others,  that  the 
excerpt  from  the  case  has  been  unfairly  used.    It  was  simply  used  as  an  illustration. 

Mr.  Robertson:  The  excerpt  from  that  case  which  I  read  was  quoted  with  approval 
by  the  text-writer  upon  whom  the  gentleman  relied  • 

Mr.  Meredith:    Not  at  all,  sir. 

Mr.  Robertson:  As  stating  correctly  what  is  the  law  on  that  subject.  I  want  to 
state  here  that  I  object  to  the  gentleman  stating  that  I  am  unfair  in  an  argument. 

Mr.  Meredith:  Nothing  was  further  from  my  thought.  I  meant  that  it  was  used 
in  an  unfair  way  for  the  purpose  of  argument,  when,  if  taken  in  full  connection  with  the 
entire  case,  it  did  not  justify  the  argument.  I  am  justified  in  that  statement.  I  say  it 
was  used  as  an  extreme  illustration. 

Mr.  Robertson:  Will  the  gentleman  let  me  interrupt  him  again?  Will  he  read  the 
entire  section  in  Lewis  in  v/hich  the  language  is  contained  and  state  whether  I  am  not 
right  in  saying  that  Lewis  quotes  that  language  with  approval  as  stating  correctly  what 
is  the  law  on  that  subject?    That  is  the  reason  why  I  quoted  it. 

Mr.  Meredith:  It  was  quoted  as  an  extreme  illustration,  and  if  you  want  the  illus- 
tration carried  into  effect,  let  us  see  if  we  cannot  imagine  it.  Take  one  of  these  Western 
States  that  gentlemen  have  sneered  at  as  having  in  their  constitutions  provisions  that 
Virginia  has  not.  Imagine  one  of  those  long  canons,  where  there  is  only  one  road  that 
leads  to  a  man's  house  at  the  foot  of  a  canon  ten  miles  long.  Imagine  that  the  pur- 
pose of  storing  the  water  for  the  purpose  of  irrigating  land,  they  go  to  the  mouth  of  that 
canon  and  stop  up  the  water  and  destroy  that  road.  Is  not  that  man  damaged  as  much 
as  a  man  whose  land  is  taken?  The  illustration  can  easily  be  conceived  in  practical  life. 
Therefore,  the  English  judge  was  not  speaking  unwisely  or  unjustly,  but  he  was  simply 
giving  

Mr.  Robertson:    Why  is  my  illustration  unfair  if  that  law  is  correct  and  you  do  not 
object  to  it? 

Mr.  Meredith:  Because  you  were  taking  it  as  if  it  were  the  doctrine  recognized  as 
the  great  danger  that  lay  before  us,  that  ten  miles  off  would  be  where  the  damage  was 
going  frequently  to  accrue,  when  it  was  simply  used  as  an  extreme  illustration  by  the 
judge.  That  is  the  reason.  The  gentleman  must  recognize  that  the  doctrine  has  been 
announced  time  and  time  a,gain,  almost  without  exception — I  do  not  know  of  an  excep- 
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tion — that  you  must  prove  the  damage.  You  have  to  go  into  court  and  prove  the 
damage.  You  have  to  prove  a  diminution  in  the  value  of  the  property  beyond  the  fair 
market  value  before  the  execution  of  the  work. 

I  want  to  say  another  thing  in  answer  to  the  gentleman  from  Portsmouth.  It  is  not 
a  subsequent  use  of  property  that  allows  damages,  but  it  is  the  erection  or  construction 
of  the  work  that  does  it. 

Mr.  Robertson:  In  Lewis  on  Eminent  Domain--I  have  not  the  book  here — it  is 
stated  the  vibrations  of  trains,  the  noise  and  smoke  from  trains,  under  a  provision  of 
this  kind,  have  been  held  to  be  a  damage.  I  can  produce  the  section  if  the  gentleman 
denies  it. 

I  do  not  mean  to  say  how  our  courts  would  decide  it,  but  I  say  it  has  been  so  de- 
cided in  other  jurisdictions,  and  the  question  is  how  our  courts  would  decide  it.  We  do 
not  know  how  they  would  decide  it. 

Mr.  Meredith:  I  say  the  rule  is  that  the  damage  must  come  from  the  construc- 
tion of  the  work,  and  when  the  construction  is  such  that  the  necessary  use  will  produce 
that,  the  damages  are  allowed.  But  where  a  building  is  constructed  w^hich  may  be  used 
for  other  purposes,  the  mere  subsequent  use  of  the  building  as  a  factory  does  not  give 
damages.  I  do  not  mean  that  a  railroad  can  be  built  so  near  my  house  as  to  destroy  it, 
and  I  cannot  recover;  but  the  mere  construction  of  a  thing  that  may  be  subsequently 
used  for  some  other  purpose,  cannot  give  me  any  damage  under  the  principle  of  law, 
so  far  as  I  have  been  able  to  ascertain  from  an  examination  of  the  authorities. 

Now,  I  go  to  the  practical  bearing  of  this  matter.  I  take  exactly  the  opposite  view 
of  the  gentleman  who  spoke  on  this  matter  first,  the  gentleman  from  Roanoke,  who  felt 
that  there  Vv^as  great  danger  to  the  cities  from  this  provision!  I  see  no  danger.  I  see 
uo  danger,  in  the  first  place,  where  we  are  protecting  individual  rights.  I  desire  upon 
this  floor  to  enter  my  earnest  protest  against  the  idea  that  there  is  any  legitimate 
progress  in  a  State  where  the  individual  rights  are  ignored  for  anj^body's  benefit.  I  mean 
ultimately;  I  do  not  mean  some  temporary  benefit.  But  there  can  never  be  any  per- 
manent benefi-t  to  a  State  where  the  individual  rights  of  the  citizen  are  not  recognized 
over  and  above  everything  else. 

Now,  Mr.  Chairman,  this  is  as  I  regard  it.  I  appeal  to  gentlemen  if  I  am  not  right. 
The  class  of  people  who  suffer  under  this  thing  in  a  city  are  in  the  outlying  wards.  They 
are  the  class  of  people  who  have  their  little  homes.  They  are  not  the  wealthy  class  of 
people,  not  those  who  have  the  large  and  handsome  residences,  not  those  who  live  on 
streets  that  are  graded,  but  the  damage  always  comes  upon  the  man  who  has  a  little 
home,  who  has  by  earnest  efforts  just  managed  to  purchase  a  home.  You  are  going  to 
put  the  burden,  so  far  as  municipalities  are  concerned,  upon  the  weakest  and  poorest 
citizens  for  the  benefit  of  what.  The  public  purse,  when  it  can  bear  those  burdens  with- 
out any  injury  to  the  community. 

I  might  cite  an  illustration.  A  man  who,  walking  on  the  opposite  hill  from  where 
we  are  now,  on  Church  Hill,  would  not  recognize  what  was  there  twenty-five  years  ago. 
He  could  not  appreciate  the  change  made  there.  At  whose  loss?  At  the  loss  of  the 
people  who  had  their  little  homes,  costing  four  or  five  hundred  dollars  apiece.  Most  of 
them  had  to  be  cut  down  or  raised;  cut  down  or  raised  at  a  sacrifice  to  individual  owners 
for  the  general  public  benefit.  How  can  it  benefit  a  city  to  leave  a  citizen  in  such  a  pre- 
dicament as  I  will  mention? 

I  rernember  in  one  instance  a  man  had  a  grocery  store,  and  when  the  city  got 
through  cutting  there,  there  was  nobody  in  the  world  who  could  get  into  that  store 
except  the  angels.  He  was  left  as  high  as  yonder  gallery.  It  was  a  little  house  that 
could  not  be  used  for  any  other  purpose.  He  was  left  there  without  one  dollar  of  com- 
pensation, and  by  the  time  he  moved  his  house  by  cutting  down  the  bluff  upon  which 
the  house  was  left,  so  as  to  reach  the  level  of  the  street,  the  value  of  his  land  had  been 
eaten  up.  Can  you  call  that  reasonable,  call  that  justice,  when,  if  the  city  had  taken 
one  little  inch  of  his  land,  he  could  have  made  them  pay  for  the  damage? 

Let  me  go  back  a  moment.  Why  should  my  friend  hesitate  about  the  word  "dam- 
aged."   Let  us  see  it  in  its  practical  application  in  our  own  State.    The  present  Con- 
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stitution  says  when  you  "take"  a  man's  land  you  shall  pay  him  due  compensation.  The 
Legislature  says  when  you  go  and  take  a  man's  land  you  shall  pay  for  the  land  that  is 
actually  taken  and  for  the  "damages"  to  the  balance  of  the  tract.  Will  my  friend  tell 
me  what  difficulty  there  was  in  construing  the  word  "damaged,"  exactly  the  word  pro- 
posed to  be  put  in  here?  It  has  been  in  the  statute  of  this  State  for  years  and  years, 
and  yet  no  practical  difficulty  has  come  from  it.  It  is  simply  a  question  of  proof.  I 
have  to  go  into  court  and  prove  my  damage.  He  waits  until  I  prove  it,  and  then  he 
disputes  it,  or  he  cuts  it  down  

Mr.  Barbour:    Does  not  that  statute  also  provide  that  benefits  shall  be  offset? 

Mr.  Meredith:    Yes,  sir. 

M'r.  Barbour:    What  is  the  objection  to  putting  a  similar  provision  in  this  clause? 

Mr.  Meredith:  I  have  told  the  gentleman  from  Culpeper  that,  so  far  as  I  am  con- 
cerned, I  can  see  none.  I  regard  it  as  surplusage.  And  let  me  explain  why.  It  is  in  the 
statute,  and  need  not  be  in  the  Constitution. 

It  is  put  in  the  statute  because  it  is  an  instruction  from  the  Legislature  to  the  five 
men,  who  have  been  sworn  to  go  out  upon  the  land  and  appraise  the  damages,  and  who 
cannot  receive  the  instructions  of  the  court,  as  a  jury  would  receive  instructions  from 
the  court.  The  Legislature  provides  in  the  statute  what  shall  be  the  method  pursued 
by  these  appraisers  in  ascertaining  the  damage.  Therefore,  it  was  necessary  to  put  it 
in  the  statute,  as  these  people  could  not  get  any  other  information  or  guidance.  But 
when  you  come  to  suits  for  these  damages,  the  court  will  instruct  the  jury  as  to  what 
is  the  measure  of  damages  and  what  is  the  meaning  of  the  word.  All  these  words  are 
to  be  construed  by  the  courts.  The  question  will  be  whether  a  m.an  can  bring  himself 
within  the  law  as  it  is  construed  by  the  court.  That  is  all.  So,  I  say  it  is  useless  to 
put  it  in  there,  but,  so  far  as  I  am  concerned,  it  is  without  objection. 

I  was  showing  the  extent  of  the  evil  in  cities.  What  do  they  do  in  the  Western 
States,  which  have  been  sneered  at  so  often  on  this  floor?  They  simply  adopt  a  wise 
provision  for  the  protection  of  the  public  as  well  as  the  private  citizen.  In  many  of  these 
States  they  have  cities,  which  have  great  bluffs,  that  have  to  be  cut  down,  or  great 
gullies  that  have  to  be  filled  up.  They  have  two  boards  of  appraisement,  one  board  of 
appraisement  that  determine  v/hat  is  the  extent  of  the  damage  which  has  been  done  to 
the  individual.  They  have  another  one  which  follows  behind  and  determines  what  is  the 
benefit  or  betterment  that  has  been  done  to  the  property  by  reason  of  the  public  improve- 
ment. They  subtract  one  from  the  other,  and  the  result  is  in  favor  of  the  individual  or 
against  him. 

So  far  from  there  being  any  difficulty,  that  question  has  never  been  solved,  not  by 
Virginians;  it  may  be  new  to  us;  but  it  is  a  wise,  practical  solution,  by  wise,  practical 
people  who  had  to  meet  the  issue  first. 

When  it  comes  to  railroads,  I  have  nothing  to  say.  I  cannot  see  why  we  should  re- 
lease railroads  because  England  has  drawn  a  distinction  between  railroad  and  other 
corporations,  saying  that  when  railroads  are  run  they  shall  pay  where  property  is  "inju- 
riously affected,"  yet  in  a  statute  as  to  other  corporations,  passed  in  the  same  year  of 
Queen  Victoria,  those  words  do  not  appear.  Cities  and  all  corporations  ought  to  pay. 
It  is  simply  a  question  of  the  weak  against  the  strong.  It  is  simply  the  administration 
of  justice  to  those  who  suffer. 

Mr.  Robertson:  The  gentleman  has  got  to  the  railroads,  and  I  desire,  if  he  will 
allow  me,  and  if  it  will  not  interrupt  him,  to  show  that  I  was  right  in  saying  that  the 
conrts  had  construed  that  this  language  might  apply  to  corporations  that  are  now  in 
existence  • 

Mr.  Meredith:    I  did  not  deny  it. 

Mr.  Robertson:  I  understood  you  to  say  that  it  was  confined  to  the  damage  done 
by  the  construction  of  the  road  and  not  by  the  operation  of  the  road. 

Mr.  Meredith:  The  mere  subsequent  use  of  the  property  could  not  be  the  reason 
by  which  I  could  recover  damages,  so  far  as  I  can  understand  the  principle. 

Mr.  Robertson:  I  want  to  call  attention  to  a  decision  on  the  opposite  side.  I  do 
not  mean  to  say  that  our  courts  would  so  construe  it,  but  I  simply  call  attention  to  the 
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fact  that  we  do  not  know  liow  our  courts  would  construe  it.    Here  is  what  the  authority 
says: 

^Miether  the  impairment  caused  by  such  annoyances  constitutes  a  taking  we  have 
ah'eady  considered.  But,  whether  a  taking  or  not,  it  would  seem  that  such  an  impair- 
ment of  property  was  a  damage  or  injury  within  the  purview  of  recent  Constitutions. 
^ATiere  the  use  and  operation  of  a  railroad  or  s\^utch  yards  on  the  private  property  of  the 
company  adjacent  to,  or  in  the  near  Aucinity  of  the  plaintiff's  property,  or  across  the 
street  from  him,  depreciates  the  value  of  his  property  by  reason  of  the  noise,  smoke, 
vibration,  etc.,  his  property  is  damaged  within  the  Constitution  and  he  is  entitled  to 
compensation.  That  is  the  case  of  Chicago,  etc.,  R.  R.  Co.  v.  Leah,  152  111.,  249,  con- 
struing the  Constitution  of  Illinois. 

I  think  a  number  of  other  courts  have  held  the  same  way. 

ilr.  Meredith:  That  must  be  a  case  in  the  nature  of  a  physical  invasion,  smoke 
permeating  premises,  like  the  elevated  railroad  cases. 

:\Ir.  R.  "Walton  3.1oore:  "Will  the  gentleman  from  Richmond  city  permit  me  to  read 
from  Dillon  tipon  this  point? 

3Ir.  Meredith:    I  have  about  concluded. 

Mr.  R.  Walton  Moore:  I  will  read  what  is  said  by  Jtidge  Dillon,  who  states  the  rule 
that  is  derived  from  the  adjudications.  He  says  in  section  587  (d)  of  his  vs'ork  on  Muni- 
cipal Corporations: 

The  words  '"injured  or  damaged,"  found  as  they  are  in  the  eminent  domain  clause 
relating  to  the  taking  of  appropriation  of  property  for  public  use,  as  well  as  the  history 
of  the  origin  and  cause  of  this  provision,  and  a  consideration  of  the  mischief  intended 
to  be  remedied,  show  that  it  was  not  the  intention  of  the  constitutional  amendment  to 
create  a  right  and  to  give  a  remedy  in  all  cases  of  consequential  damage  which  may 
result  from  the  exercise  of  legislatiA^e  power  in  making  public  improvements,  or  even 
from  the  appropriation  of  private  property  or  for  injuries  to  private  property  for  public 
tise.  A  city,  for  example,  under  legislative  authority,  might  condemn  land  for  the  pur- 
pose of  establishing  a  hospital  thereon  or  a  prison,  which,  if  established,  would  have 
the  consequential  effect  to  injure  or  depreciate  the  market  or  actual  value  of  property 
in  the  neighborhood.  Such  injuries,  however,  would  not,  in  our  judgment,  be  within 
the  constitutional  amendment.  This  amendment  must,  as  it  seems  to  us,  be  limited 
to  cases  where  the  corpus  of  the  owners  property  itself,  or  some  appurtenant  right  or 
easement  connected  therewith  or  by  the  law  annexed  thereto  is  directly  (that  is,  in  gen- 
eral, if  not  always,  physically)  affected,  and  is  also  specially  affected  (that  is,  in  a 
manner  not  common  to  the  property  owner  and  to  the  public  at  large) ;  and  such  direct 
a.nd  special  injury  must  be  such  as  to  depreciate  the  value  of  the  owners  property. 
These  elements  concurring,  his  property  is  "damaged"  within  the  meaning  of  the  consti- 
tutional amendment,  and  to  the  extent  of  such  diminished  value  bej'ond  the  damages 
sustained  by  the  public  at  large  from  the  improvement,  the  property  is,  under  the 
constitutional  amendment,  entitled  to  compensation.  It  maj',  perhaps,  be  premature  to 
affirm  that  the  meaning  of  the  word  "damaged,"  as  used  in  the  recent  constitutional 
amendment,  is  absolutely  confined  to  cases  where  the  common  law  would  have  given  a 
remedy  for  injuries  to  property  or  property-  rights,  if  the  legislative  authority  to  do  the 
act  which  caused  the  damage  had  not,  aside  from  such  constitutional  amendment,  de- 
prived, or  been  previously  construed  to  deprive,  the  "owner  of  his  right  to  compensation 
therefor;  and  yet  stich  is,  in  our  judgment,  its  main,  if  not  exclusive,  purpose  and  effect. 

He  says  in  a  note  that  this  clear  statement  of  the  scope  of  the  rule  which  will  be 
established  if  the  term  "damaged"  is  employed,  is  approved  by  the  decisions  of  the  Su- 
preme Court  of  the  United  States,  the  English  decisions,  and  by  the  general  trend  of  the 
decisions  of  the  courts  in  this  country.  It  seems  to  his  mind  to  be  reasonably  certain 
that  no  court  will  hereafter  indulge  in  the  extravagant  construction  that  some  of  the 
gentlemen  seem  to  apprehend. 

Mr.  Robertson:  Does  not  the  gentleman  recognize  tlie  fact  that  the  court  has  in- 
dulged in  an  extravagant  construction  in  the  case  cited  in  152  Illinois? 

Mr.  R.  Walton  Moore:  I  will  ansAver  the  gentleman  from  Roanoke  that  there  appears 
to  have  been  some  vacillation  in  the  decisions  of  the  courts  of  the  State  of  Illinois,  but 
Judge  Dillon  cites  Illinois  cases  in  support  of  the  statement  he  makes. 

Mv.  Robertson:  I  have  cited  the  Illinois  case,  which  gentlemen  do  not  seem  to  be 
willing  to  tackle.   I  should  like  to  hear  what  they  have  to  say  about  that  case. 


732' 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


Mr.  R.  Walton  Moore:  I  will  ask  if  there  be  no  other  gentleman  who  desires  to 
address  himself  to  this  question  that  we  proceed  to  dispose  of  it  by  a  vote. 

Mr.  Robertson:  Before  the  vote  is  taken  I  should  like  to  state  that  on  yesterday  I 
offered  what  were  practically  two  amendments.  The  second  was  offered  with  the  idea,  of 
course,  that  the  first  amendment  would  go  through.  The  first  amendment  was  that  the 
words  "or  damaged"  be  stricken  out.  My  idea  in  proposing  to  strike  out  the  language  in 
reference  to  offsetting  benefits  was  simply  to  make  it  consistent.  I  do  not  want  anything 
in  there  about  damage  at  all.  I  desire  to  have  the  vote  taken  separately  on  those  two 
propositions.    If  it  comes  adversely  on  the  first  I  will  withdraw  the  other  amendment. 

The  Chairman:  The  Chair  will  again  state  the  question  in  order  that  the  Committee 
may  fully  understand  it.  The  gentleman  from  Roanoke  moves  to  strike  out  from  section 
20,  line  8,  of  the  committee's  report  the  words  "or  damaged"  following  the  word  "taken." 
Is  the  committee  ready  for  the  question? 

The  amendment  was  rejected. 

Mr.  Robertson:  I  will  withdraw  the  second  amendment.  I  want  that  language  to 
stay  if  the  words  "or  damaged"  are  not  to  be  stricken  out. 

Mr.  R.  Walton  Moore:  In  accordance  with  the  proposition  of  the  gentleman  from 
Accomac  (Mr.  Westcott)  and  fully  explained  in  this  debate,  I  move  that  the  section-  be 
amended  by  striking  out  the  words,  "but  beyond  compensation  for  property  actually  taken, 
damages  allowed  shall  be  subject  to  abatement  by  allowing  for  benefits  conferred,"  so  that 
the  clause  will  read: 

It  shall  not  enact  any  law  whereby  private  property  shall  be  taken  or  damaged  for 
public  uses  without  just  compensation. 

The  amendment  was  agreed  to. 

On  motion  of  Mr.  Westcott,  the  Committee  rose  and  the  President  resumed  the  chair. 
On  motion  of  Mr.  Lindsay,  the  Convention  adjourned  until  to-morrow,  Friday,  October 
.  11,  1901,  at  10:30  o'clock  A.  M. 


FRIDAY,  October  11,  1901. 

The  Convention  met  at  10:30  o'clock  A.  M. 
Prayer  by  Rev.  W.  B.  Beauchamp,  of  Richmond. 

On  motion  of  Mr.  R.  AValton  Moore,  the  Convention  resolved  itself  into  Committee  of 
the  Whole  for  the  further  consideration  of  the  report  from  the  Committee  on  the  Legis- 
lative Department.    Mr.  Walker  in  the  chair. 

Mr.  Barham  proposed  the  following  amendment  to  the  report  of  the  committee,  which 
was  temporarily  laid  on  the  table: 

That  after  the  adoption  of  this  Constitution  no  new  office  shall  be  created  or  estab- 
lished by  the  General  Assembly  except  by  a  vote  of  not  less  than  sixty-seven  in  the 
House  and  twentj^-seven  in  the  Senate,  and  it  shall  be  by  a  recorded  vote  in  each  House. 

The  Secretary  read  section  21,  as  follows: 

21.  The  General  Assembly  shall  not  grant  a  charter  of  incorporation  to  any  church 
or  religious  denomination,  but  may  secure  the  title  to  church  property  to  an  extent  to 
be  limited  by  law. 

Mr.  Robertson:  Mr.  Chairman,  I  desire  to  offer  as  a  substitute  for  the  provision 
reported  by  the  Committee  on  the  Legislative  Department,  section  21,  which  is  the  same 
provision  that  is  contained  in  the  old  Constitution,  the  following: 

The  General  Assembly  shall  limit  by  law  the  extent  to  which  corporations  formed 
for  religious  purposes  shall  be  permitted  to  acquire  or  hold  property. 
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I  shall  be  glad  if  ttie  Secretary  will  read  it  again,  so  that  the  members  of  the  Com- 
mittee ma}-  know  the  exact  nature  of  the  amendment. 
The  Secretary  read  as  follows: 

The  General  Assembly  shall  limit  by  law  the  extent  to  which  corporations  formed 
for  religiotis  purposes  shall  be  permitted  to  acquire  or  hold  property. 

Mr.  Robertson:  The  section  that  is  offered  as  a  substitute  is  section  17  of  the  old 
Constitution,  which  reads  as  follows: 

17.  The  General  Assembly  shall  not  grant  a  charter  of  incorporation  to  any  church 
or  religious  denomination,  but  may  secure  the  title  to  church  property  to  an  extent  to  be 
limited  by  law. 

The  object  and  the  effect  of  the  amendment  which  I  have  suggested  to  that  section 
are  to  do  away  with  the  provision  which  has  existed  in  our  State  since  the  Constitution 
of  1S51  v^-as  adopted,  prohibiting  the  Legislature  from  incorporating  religious  denomina- 
tions or  churches.  The  amendment  is  designed  to  have  a  further  effect.  "VvTiile  we  pro- 
pose and  desire  that  the  Legislature  shall  have  a  free  hand  with  reference  to  the  incorpo- 
ration of  churches  and  religious  denominations  such  as  it  has  in  reference  to  eveiw  other 
legal  and  proper  association  of  which  we  can  think,  those  of  us  who  have  dissented  from 
the  majority  are  willing  that  this  Constitution  shall  put  a  mandate  upon  the  Legislature 
that  it  shall  pass  a  law  limiting  the  amount  of  property  that  may  be  held  by  any  church 
or  religious  corporation  to  which  it  may  see  fit  hereafter  to  grant  charters  of  that  kind. 

I  wish  to  address  myself  to  this  very  important  question.  I  approach  its  discussion 
with  the  most  unfeigned  modesty.  I  feel  that  I  am  not  a  fit  person  to  discuss  churches. 
I  cannot  claim  for  myself  that  I  am  a  member  of  any  particular  denomination,  though 
there  are  some  religious  denominations  for  which  I  have  the  greatest  love  and  affection 
and  reverence.  But  my  knowledge  of  such  bodies  is  so  limited  that  I  feel  embarrassed  in 
even  approaching  the  discussion  of  a  subject  in  which  they  may  be  remotely  interested. 
There  are  other  gentlemen  on  this  floor,  distinguished  and  able  delegates,  who  are  not 
only  members  of  some  church  organization,  but  who  are  ministers  of  the  Gospel  and  have 
preached  the  Gospel  in  different  churches;  and  I  am  a  little  afraid  that  some  of  these 
distinguished  gentlemen  may  take  issue  with  the  views  I  hold  in  reference  to  this  matter, 
and  I  know  the  weight  that  will  be  given  to  their  words. 

But,,  notwithstanding  that  fact.  I  happen  to  be  on  the  committee  to  which  the  resolu- 
tion that  was  oft'ered  by  the  gentleman  from  Norfolk  was  referred,  which  brought  up 
squarely  the  question  v%-hether  or  not  Virginia  ought  to  allow  churches  to  be  incorporated. 

The  argument  made  before  that  committee  by  a  number  of  distinguished  gentlemen 
representing  the  ministry  of  a  number  of  churches  in  our  Commonwealth  and  that  of 
other  gentlemen  who  knew  a  great  deal  more  about  this  subject  than  I  did,  convinced  me 
that  Virginia  is  lagging  behind  the  rest  of  the  Union  in  regard  to  this  matter,  and  that 
we  have  taken  counsel  rather  of  our  fears  than  of  our  judgment  in  reference  to  the  ques- 
tion of  churches.  I,  therefore,  for  one  voted  that  the  resolution  of  the  gentleman  from 
Norfolk  be  adopted  and  that  this  prohibition  tipon  the  Legislature  be  taken  out  of  our 
fundamental  law. 

Now,  I  do  not  propose  to  go  into  any  lengthy  argument  about  this  matter.  I  wish  to 
state  briefly  my  reasons  for  the  conclusions  to  which  I  have  come.  As  I  stated,  this  pro- 
hibition on  the  Legislature,  whereby  it  is  prevented  from  incorporating  churches,  was 
never  in  our  Constittition  until  the  Constitution  of  1S51  vras  adopted.  The  history  of  that 
may  be  briefly  stated,  and  it  vrill  throw  some  light  on  this  discussion,  I  think.  Gentle- 
men of  the  Committee  know  that  when  Virginia,  was  a  colony  the  Episcopal  Church,  as  we 
call  it  now,  then  the  Church  of  England,  was  the  established  church  in  the  colony  of  Vir- 
ginia just  as  it  was  in  the  mother  countrj-  from  which  we  came,  and  it  remained  the 
established  church  in  Virginia,  if  my  memory  serves  me  right,  until  the  year  1799. 

An  act  was  passed  in  that  year  disestablishing  the  church  in  Virginia  and  putting  it 
upon  the  same  footing  as  all  the  other  churches  that  we  had  here  in  our  midst  in  that 
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day.  That  was  one  of  the  results  of  the  Revolutionary  War.  It  was  a  question  which 
agitated  our  forefathers. 

The  Baptists  of  Virginia  and  also  the  Presbyterians  were  bitter  in  their  antagonism 
to  the  Episcopal  Church  as  established  in  that  day.  Recently  a  book  has  been  written  by 
a  distinguished  divine  of  the  Baptist  Church  attempting  to  claim  most  of  the  credit  for 
that  work  for  his  own  church  as  against  the  Presbyterian.  So  far  as  I  have  been  able  to 
read  the  history  of  that  time,  if  any  credit  should  be  given  it  should  be  given  to  both  of 
those  churches,  because  they  were  both  active  in  trying  to  destroy  the  church  as  an  estab- 
lished church  in  this  Commonwealth.  That  was  done  by  an  act  of  the  General  Assembly 
in  1799. 

After  that,  in  1806,  another  act  was  passed,  taking  away  from  the  Episcopal  Church 
what  are  known  as  the  glebe  lands,  and  that  practically  settled,  so  far  as  that  question 
was  concerned,  the  establishment  of  the  church.  But  from  time  to  time  during  our  sub- 
sequent history  this  question  cropped  up  in  the  shape  in  which  it  has  come  up  to-day. 
The  churches  in  that  day  thought  they  could  better  carry  on  the  secular  business  of  the 
church  if  they  were  incorporated,  because  the  incorporation  of  a  church  is  simply  to 
enable  the  church  to  carry  on  secular  business  properly,  and  from  time  to  time  different 
churches  made  application  to  the  Legislature,  petitioning  it  to  grant  them  charters  of 
incorporation.  But  no  effort  was  made  at  that  time,  so  far  as  I  know,  to  obtain  from  the 
Legislature  any  act  providing  generally  for  the  incorporation  of  churches,  such  as  is  now 
proposed  by  the  amendment  we  have  offered. 

Now,  in  the  year  1846  the  Episcopal  Church  of  Virginia  came  before  the  Legislature 
and  requested  that  it  be  granted  the  power  of  becoming  incorporated,  and  stating  that  its 
chief  object  at  that  time  was  to  incorporate,  if  I  recollect  aright,  a  theological  seminary, 
which  was  afterwards  established,  or  probably  had  already  been  established.  That  peti- 
tion of  the  Episcopalians  of  Virginia  gave  rise  to  a  very  notable  controversy.  On  one 
side  were  Hon.  James  Lyons  and  Mr.  McFarland,  of  Richmond,  and  I  think  probably  some 
other  gentleman,  but  his  speech  is  not  there.  They  contended  that  charters  ought  to  be 
granted.  One  the  other  side  was  a  distinguished  divine  of  the  Presbyterian  Church,  Rev. 
Dr.  Plumer,  who  made  an  exhaustive  and  able  argument  in  opposition  to  the  granting  of 
this  particular  charter. 

The  committee  of  the  Legislature  to  which  that  matter  was  referred  had  some  of  the 
ablest  men  in  Virginia  to  address  it  on  that  subject.  My  friend  from  Prince  Edward  (Mr. 
Mcllwaine)  has  been  kind  enough  to  loan  me  a  very  rare  book  which  contains  the  debate 
before  that  committee.    It  is  one  of  the  ablest  debates  on  both  sides  that  I  ever  read.  I 

Dr.  Plumer  covered  the  whole  range  of  knowledge  on  this  subject.  I  have  never 
seen  an  argument  that  was  more  exhaustive  than  his  argument.  I  must  say,  with  all  due 
respect  to  the  other  side,  that  he  beat  them  boot  and  baggage  in  that  argument.  His 
great  ability  and  force  of  character  were  such  that  he  swept  the  decks  and  prevented  any 
question  being  raised  as  to  the  incorporation  of  churches  from  that  day  up  to  this.  So 
great  was  the  effect  of  that  argument  here  in  Virginia  that  when  the  Constitutional  Con- 
vention of  1850  met  they  went  so  far  as  to  put  for  the  first  time  into  the  Constitution  this 
prohibition  on  the  Legislature  to  grant  a  charter  to  any  religious  denomination. 

I  believe,  if  my  memory  serves  me  about  it,  that  they  had  a  pretty  hard  time  in  get 
ting  in  even  this  qualified  clause.  You  will  notice  the  language  is  that  the  General  Assem- 
bly shall  not  grant  a  charter  of  incorporation  to  any  church  or  religious  denomination, 
but  may  secure  the  title  to  church  property  to  an  extent  to  be  limited  by  law. 

If  I  recollect  aright,  that  last  qualifying  clause,  whereby  it  was  provided  that  the 
Legislature  might  secure  title  to  church  property  to  an  extent  to  be  limited  by  law,  was 
the  subject  of  much  contest,  and  it  was  as  much  as  the  parties  who  favored  it  could  do 
to  get  it  in  there. 

Now,  I  respectfully  submit  to  this  distinguished  body  of  men  to-day  that  the  time 
has  come  when  we  should  do  away  with  the  last  trace  of  any  controversy  between  the 
religious  denominations  in  Virginia.  This  provision  has  been  kept  in  our  organic  law, 
in  my  opinion,  as  a  survival  of  a  bitter  fight  between  people  who  used  to  hate  each  other 
and  who  now  dwell  together  in  brotherly  love  and  affection.  There  is  no  necessity  in 
the  nature  of  things  for  keeping  it  there. 


DEBATES  OF  THE  COXSTITUTIOXAL  COXVEXTIOX  OF  VIRGIXIA. 


735 


Let  us,  for  a  moment,  see  what  is  the  object  of  an  incorporation.  The  simple  object 
of  an  incorporation,  which  ought  to  be  perfectly  obvious  to  every  member  of  this  com- 
mittee (and  a  great  bugaboo  has  been  made  out  of  this  matter,  in  my  opinion),  is  to  allow 
people  who  have  associated  together  for  any  lawful  purpose  to  be  created  into  a  cor- 
porate body,  creating  a  fictitious  person  which  the  law  recognizes  as  a  person,  whereby 
it  can  transact  its  business  in  its  corporate  name,  without  getting  the  consent  of  each 
individual  member  of  that  body,  whenever  it  desires  to  transact  any  business.  Further 
than  that,  the  object  of  it  is  to  have  some  person  which  the  law  recognizes  as  a  person 
that  can  sue  and  be  sued,  that  can  be  held  liable  as  a  person  in  the  eyes  of  the  law, 
and  that  can  have  the  legal  title  to  property  vested  in  it  in  a  la^rful  manner. 

Now,  as  I  said,  I  do  not  claim  to  be  a  theologian.  I  do  not  claim  that  I  can  stand  up 
here  and  compete  with  any  of  these  gentlemen  in  discussing  what  is  best  for  the  spirit- 
ual interests  of  the  various  churches.  But  I  do  say  that  whatever  is  the  spiritual  interest 
of  any  church  in  this  State,  every  one  of  them  has  secular  and  business  interests,  which 
ought  to  be  fostered  and  protected. 

They  are  compelled  to  make  contracts  with  people.  When  they  wish  to  build  a 
church,  they  have  to  make  a  contract  with  some  one  to  build  it.  Now,  under  the  present 
condition  of  affairs  there  is  nobody  to  make  that  contract  unless  individuals  choose  to 
make  themselves  responsible  for  it.  After  they  have  built  the  church  they  have  to  buy 
furniture  to  put  in  it.  After  they  have  bought  the  furniture  and  got  everything  ready, 
they  have  to  employ  a  minister.  The  old  idea  of  churches  has  been  swept  away  like  a 
great  many  other  things  of  the  past  have  been  swept  away.  We  do  not  tax  people  now 
to  pay  ministers.  I  think  the  ministers  wish  very  much  sometimes  that  w^e  did.  (Laugh- 
ter.) Everything  is  in  the  nature  of  a  contract.  AATien  a  minister  is  called  to  a  church 
the  people  of  that  church  say  "we  agTee  that  we  will  pay  you  so  much  salary."  In  the 
present  condition  of  affairs  the  minister  is  compelled  to  rely  on  the  honor  of  those  people 
to  get  his  salary,  and  he  has  absolutely  nobody  with  whom  he  can  make  a  contract  in 
reference  thereto.    That  is  not  all.    Those  are  really  minor  details. 

Chtirches  are  bound,  after  they  have  selected  their  minister  and  gone  to  work,  to 
have  money  to  carry  out  the  object  they  have  in  view.  There  is  no  sensible  man  in  this 
Commonwealth  who  will  undertake  to  say  that  the  work  of  the  churches  is  not  one  of 
the  great  civilizing  influences  of  modern  life.  The  churches  in  this  day,  in  every 
State  of  this  Union,  are  carrying  on  a  great  work  for  the  good  of  the  people.  They  have 
ceased  to  be  churches  militant  as  they  were  in  old  times,  and  have  become  churches  mis- 
sionary. They  not  only  have  to  try  to  teach  the  truths  of  the  Gospel  to  the  people  who 
live  in  the  cities  and  towns  and  the  more  civilized  portions  of  our  country,  and  those 
who  live  around  us  here  in  our  moimtains,  who  are  ignorant,  and  w^ho  need,  most  of  all, 
to  have  that  truth  taught  to  them,  but  it  is  the  duty  of  every  live  church  to  try  to 
spread  to  other  lands  the  Gospel  they  are  preaching.  None  of  the  gentlemen  on  this 
floor  v\'ho  represent  the  churches-  can  deny  that. 

These  people  have  to  acqtiire  property;  they  have  to  have  money  to  do  their  work.  The 
proposition  we  make  is  this:  That  anything  in  our  fundamental  law  which  in  the  re- 
motest degree  interferes  with  the  churches  in  doing  that  which  everybody  else  can  do, 
to  that  extent  injures  them  in  the  good  work  that  they  are  doing.  That  is  bound  to  be 
the  case. 

The  further  proposition  I  submit  here  in  reference  to  the  particular  question  I  am 
now  discussing  is  that  no  supposed  remote  evil  ought  ever  to  control  a  people  in  con- 
sidering a  proposed  law  where  there  is  an  immediate  good  to  be  obtained  which  they 
can  see  right  in  front  of  them  by  passing  it.  Every  argument  that  has  been  used  against 
this  proposition  is  an  argument  based  upon  what  the  gentlemen  believe  may  happen  in 
the  future — the  harm  that  may  come  out  of  this  matter  in  the  future. 

Let  us  see  what  is  the  condition  of  the  churches  here  in  respect  to  their  property. 
The  Legislature  has  undertaken,  in  accordance  with  that  provision  of  the  Constitution  (I 
think  the  act  was  passed  originally  in  1841  or  1842,  or  somewhere  back  there,  although 
it  has  been  modified  and  amended  a  number  of  times  since)  to  provide  a  method  by 
which,  under  certain  restrictions,  title  to  property  may  be  held  by  churches.  That 
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method  is  simply  that  each  church  can  go  before  a  court  and  have  a  number  of  trustees 
appointed,  in  whom  shall  vest  title  to  the  church  property.  That  act  limits  the  powers 
of  these  trustees  very  unnecessarily,  because  those  people  are  not  given  power  to  make 
contracts.  They  do  not  represent  the  church  at  all  in  that  sense.  They  simply  are  the 
naked  trustees  to  hold  the  title  to  the  property  of  the  church,  and  they  cannot  of  them- 
selves do  a  thing  about  it;  they  cannot  make  a  single  contract  in  reference  to  it. 

A  great  many  church  people  imagine  that  the  trustees  can  do  all  kinds  of  things 
that  they  have  no  earthly  right  to  do  under  the  law.  They  cannot,  as  trustees,  so  as  to 
bind  the  church,  make  a  contract  to  employ  a  minister.  They  cannot  make  a  contract 
for  the  building  of  a  church.  They  cannot  make  a  contract  to  acquire  land.  They  can- 
not make  a  contract  for  the  church  to  encumber  the  land  or  do  anything  else  of  their 
own  motion  and  as  representing  the  body  of  the  church.  The  law  provides  a  cumbrous 
method  by  which  they  can  sell  church  property,  by  applying  to  the  court  and  getting  the 
permission  of  the  court,  after  an  affirmative  vote  of  the  congregation,  and  the  act  also 
provides  how  they  can  encumber  the  property  by  mortgage.    That  is  all  they  can  do. 

The  courts  cannot  give  those  people  power  to  make  contracts  that  will  bind  the 
church  as  a  church.  They  can  bind  the  realty,  by  putting  a  mortgage  on  it,  with  the 
consent  of  the  court.  That  is  a  cumbersome  m.ethod,  which  interferes  every  day  with 
the  business  matters  of  the  church  which  have  absolutely  nothing  to  do  with  the  spirit- 
ual condition  of  the  church.   Every  church  has  to  attend  to  those  things. 

There  is  an  evil  in  all  this.  These  people  cannot  make  any  contracts  that  can  bind 
the  church.  I  had  occasion  once,  when  this  matter  was  before  the  Committee,  to  make 
a  few  remarks  which  were  opposed  by  my  distinguished  friend  from  Frederick  (Mr, 
Harrison).  I  am  sorry  he  is  not  here.  Those  remarks  created  considerable  amusement. 
I  think  largely  due  to  the  personnel  of  the  two  contestants  on  that  occasion.  But,  how- 
ever that  may  be,  I  said  in  the  course  of  my  remarks  that  I  was  in  favor  of  the  incorpo- 
ration of  churches  because  when  they  make  contracts  they  ought  to  be  held  to  them  like 
other  people.  Gentlemen  seemed  to  think  that  was  an  amusing  view  of  the  matter,  but 
that  view  is  very  far  from  being  amusing  to  the  man  who  does  not  collect  his  money 
from  some  of  these  churches.  I  do  not  mean  to  say  that  it  is  general,  but  it  is  certainly 
perfectly  possible  that  contractors  go  to  work  and  build  churches  under  loose  forms  of 
contracts,  with  some  indefinite  body  of  men,  and  when  the  church  goes  under,  when  the 
pastor  fails  to  make  the  people  stand  up  to  their  duty  and  pay  in  a  sufficient  contribu- 
tion to  maintain  the  church,  there  is  absolutely  nobody  whom  the  contractor  can  sue  to 
make  them  pay  for  the  building  of  the  church.  I  have  known  of  a  case  of  that  kind 
happening  in  my  own  town.    Such  a  condition  ought  not  to  exist. 

But  the  real  question  is  the  secular,  business  interest  of  the  churches.  Now,  some 
gentlemen  who  represent  churches  may  say  that  the  churches  do  not  desire  it.  That 
argument  is  untenable.  It  will  not  do.  If  some  of  the  churches,  do  not  desire  it,  tliey 
are  not  bound  to  take  advantage  of  it.  Gentlemen  will  see  that  we  have  provided  al- 
ready in  the  legislative  article  which'  we  are  proposing  here  that  the  Legislature  shall 
pass  general  laws  for  the  incorporation  of  all  bodies  that  are  to  be  incorporated. 

Our  idea  will  be  that  the  Legislature  will  pass  a  general  law  defining  how  a  church 
may  become  incorporated  if  it  sees  fit  to  do  so.    There  is  nothing  compulsory  about  it. 
No  church  is  compelled  to  be  incorpoTated  if  it  does  not  want  to  be  incorporated.  The 
Legislature  may  simply  give  them  permission  to  become  incorporated,  just  like  this 
Carnival  Association  might  have  been  incorporated,  like  the  Horse  Show  out  here  might  j 
be  incorporated,  and  like  a  base-ball  club  may  be  incorporated.    The  church  of  God  that  j 
is  supposed  to  do  the  greatest  work  for  mankind  is  the  only  kind  of  association  in  our  ' 
civilization  that  the  laws  will  not  allow  to  be  incorpoTated. 

Now,  if  thiere  are  any  churches  that  do  not  desire  this  benefit  they  need  not  take  | 
advantage  of  it.    But  I  respectfully  submit  that  in  this  Commonwealth  there  are  a 
large  number  of  people  (and  they  have  made  a  strong  appeal  to  the  Legislative  Com- 
mittee) interested  in  the  good  work  of  the  church  who  desire  to  have  the  benefit  of  being  | 
incorporated,  so  that  the  secular  business  of  those  churches  may  be  properly  carried 
out,  and  the  title  to  their  church  property  may  be  more  secure. 
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I  will  not  go  into  any  further  detail  about  this  matter.  It  is  so  obvious  that  it  is  an 
evil  that  an  association  of  men  engaged  in  good  work  of  this  kind  cannot  be  incorpo- 
rated, the  legal  feature  of  the  question  is  hardly  worth  talking  about,  and  so  far  as  that 
aspect  of  the  case  is  concerned  there  is  not  much  room  for  argument. 

Xow,  there  is  the  distinguished  gentleman  on  this  floor,,  who,  if  I  mistake  not,  be- 
longs to  the  Baptist  denomination.  It  is  a  powerful  denomination  and.  doubtless,  he 
represents  the  views  of  that  body  of  men.  They  do  not  believe  in  church  and  State 
having  anything  to  do  with  each  other.  They  are  so  afraid  of  it  that  they  do  not  hardly 
like  to  have  the  word  church  mentioned  in  any  law.  He  is  going  to  oppose  my  position. 
I  know  he  is  going  to  do  it,  and  he  is  going  to  do  it  with  great  ability.  I  refer  to  the 
gentleman  from  Lancaster  CMr.  Dunawayj.  But  I  hope  the  gentleman  will  be  as 
candid  as  he  was  on  a  former  occasion  when  he  discussed  this  matter  and  will  admit 
that  he  does  not  know  but  that  his  opposition  is  due  largely  to  his  fears  rather  than  to 
any  real  process  of  reasoning  on  this  stibject. 

Xow,  let  us  see  what  his  fears  are  founded  on;  and  that  is  the  whole  gist  of  this 
thing.  I  believe  if  you  simmer  down  the  arguments  of  every  one  of  the  gentlemen  who 
have  spoken  about  this  matter,  the  chief  fear  they  have  about  It  is  that  in  this  democratic 
America,  where  there  is  competition  between  the  churches  as  fierce  as  there  is  between, 
business  concerns,  the  fear  is  that  the  churches  will  get  too  much  money  and  too  much 
power,  and  will  interfere  with  politics,  and  undertake  to  control  the  secular  affairs  of  this 
Commonwealth.  That  is  the  argument.  They  are  afraid  of  the  churches  getting  too 
much  money,  and  that  they  will  get  too  much  power,  and  will  interfere  with  the  secular 
and  political  affairs  of  the  government.  And  then  the  further  argument  is  made  that 
money  is  not  a  good  thing  for  the  churches  anyhow,  because  it  destroys  the  spirituality 
of  the  churches. 

I  have  never  been  in  a  church  in  my  life,  however  high  and  spiritual  that  church 
might  have  been,  that  my  attention  was  not  forcibly  called  to  the  subject  of  money.  I 
have  never  yet  in  all  of  my  experience  seen  any  church  that  would  refuse  any  money 
for  fear  that  it  would  do  spiritual  harm  to  that  church.  My  distinguished  friend  here, 
'when  I  asked  him  the  question,  which  was  really  a  very  wild  question  for  me  to  ask, 
"Would  yoti  receive  a  hundred  thousand  dollars  from  me,  if  I  had  it,  for  the  benefit  of 
your  church.""  candidly  admitted  that  he  would  gladly  do  so.  Xovr.  if  he  got  that  hun- 
dred thousand  dollars  under  the  present  law,  honest,  upright  as  he  is.  he  would  admin- 
ister it  not  for  his  own  benefit,  but  for  the  benefit  of  the  denomination  that  he  represents, 
and  every  other  honest  minister  in  this  land  would  do  the  same.  All  of  them  want 
money,  but  the  trouble  about  it  is  that  they  seem  to  think  if  you  call  it  a  corporation, 
immediately  the  money  will  change  its  character  and  the  church  will  change  its  char- 
acter, and  it  will  do  an  infinite  amotmt  of  harm. 

Xow,  that  is  not  true.  Its  being  a  corporation  can  have  no  bearing  on  the  matter. 
It  will  simply  enable  it  to  use  its  money  in  a  simple  and  more  business-like  way;  and 
it  cannot  possibly  do  any  harm  because  yoti  call  it  a  corporation  any  more  than  if  you 
call  it  an  association. 

The  secular  affairs  of  the  church  have  become  of  such  great  importance  in  this 
Commonwealth  that  the  legislatures  and  the  courts  have  seen  how  injurious  to  the 
interests  of  the  churches  it  was  to  prohibit  them  absolutely  from  becoming  incorporated, 
and  they  have  dodged  this  prohibition  of  the  Constitution  and  by  indirection  are  getting 
what  they  ought  to  get  directly.  I  say  that  without  fear  of  contradiction.  Any  gentle- 
man who  has  examined  these  decisions  knows  that  our  Court  of  Appeals  has  held  that 
church  agencies  can  be  incorporated.  They  can  incorporate  a  missionary  society  con- 
nected with  a  church:  they  can  incorporate  a  theological  seminary  controlled  and  domi- 
nated by  the  church;  they  can  incorporate  a  corporation  for  the  purpose  of  taking  care 
of  the  aged  and  infirm  ministers  in  any  church.  I  have  not  examined  the  statute  books, 
but  I  believe  there  is  hardly  a  church  in  the  State  of  Virginia  which  amounts  to  any- 
thing that  has  not  these  agencies,  which  are  dominated  and  absolutely  controlled  by  the 
churches  which  are  already  incorporated,  and  the  Court  of  Appeals  has  decided  that  the 
Legislature  has  a  right  to  grant  acts  of  incorporation  to  such  agencies  under  the  present 
47 — Const.  Debs. 
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Constitution.  On  this  point  I  refer  gentlemen  to  the  case  of  Trustees  et  al.  vs.  Guthrie 
et  al.,  decided  in  1889  by  the  Court  of  Appeals  of  Virginia,  to  be  found  in  86  Virginia, 
page  125,  where  it  has  been  so  held. 

Now,  I  ask  the  question  of  the  gentlemen  who  oppose  church  incorporation,  if  you 
can  incorporate  all  of  the  agencies  of  the  church,  why  not  go  a  step  further  and  incorpo- 
rate the  church  itself?  The  only  argument  that  I  have  heard  made  against  it  is  that 
they  will  probably  get  too  much  money.  My  distinguished  friend  from  Frederick,  who 
seemed  to  be  personally  anxious  about  this  matter,  said  he  did  not  want  to  have  it  fixed 
so  that  when  he  was  on  his  death-bed  some  minister  of  the  Gospel  could  come  to  him  and 
say:  "You  will  go  to  hell  if  you  do  not  give  me  all  your  property."  (Laughter.)  I 
thought  my  friend's  fears  were  very  remote  when  I  recollected  that  he  was  a  circuit  court 
judge  in  Virginia,  and  I  did  not  see  very  well  how  he  could  ever  accumulate  enough  prop- 
erty to  cause  a  minister  to  walk  across  the  street  and  tell  him  he  would  go  to  hell  if  he 
did  not  give  it  to  the  church.    But  that  is  one  of  the  arguments  that  gentlemen  use. 

Another  argument  that  gentlemen  use  is  that  the  church  may  make  an  improper  use 
of  it.  If  they  do  that  they  can  do  it  under  any  of  the  secular  agencies  which  are  a  part 
of  the  churches  and  under  their  control.  They  can  go  to  a  man,  and  while  he  cannot  give 
it  to  the  church  as  such,  he  can  give  it  to  some  corporation  that  the  church  controls;  and 
the  minister  now  can  tell  a  man  just  as  readily  that  he  will  go  to  hell  if  he  does  not  give 
it  to  some  incorporated  agency  of  the  church  as  he  could  if  he  did  not  give  it  to  the 
church  itself,  because  the  agency  is  but  a  part  of  the  church.  What  is  the  difference 
between  the  principal  in  a  case  like  that  and  the  principal's  agent?  The  agent  can  be 
incorporated;  but  there  is  great  trouble  about  incorporating  the  principal  of  the  agent. 

Now,  some  of  the  gentlemen  have  tried  to  invoke  history  on  this  matter.  Some  of 
them  have  tried  to  invoke  the  history  of  the  dark  "and  middle  ages,  and  even  some  of  the 
ages  that  preceded  that.  I  remember  that  in  that  celebrated  debate  Dr.  Plumer  went 
back  to  Constantinople  in  the  days  of  Constantine,  and  he  brought  dov/n  church  history 
from  that  time  to  the  present  day,  and  undertook  to  show  how  the  great  Roman  Catholic 
Church  had  dominated  the  world  and  drawn  all  the  money  of  the  world  into  its  coffers, 
and  vv^hat  a  great  evil  it  was.  But  it  struck  me  at  the  time  I  was  reading  it  that  the  gen-  * 
tleman  was  relying  on  the  eloouence  with  which  he  could  depict  the  condition  of  things 
in  these  dark  ages  rather  than  on  true  principles  of  reason  in  urging  such  an  argument. 
A  condition  when  there  was  only  one  church  in  the  land  and  when  the  nations  of  the 
earth  had  just  emerged  out  of  barbarism,  and  that  church  itself  had  to  cope  with  those 
barbarians,  is  a  very  different  condition  from  what  confronts  us  to-day. 

There  may  have  been  great  evils  in  those  days,  but  I  for  one  believe  that  even  then, 
if  it  had  not  been  for  the  light  of  that  great  church  that  shone  on  the  darkness  that 
existed,  if  it  had  not  acquired  the  great  power  that  it  did  then,  never  v>^ould  the  natioDS 
of  the  earth  have  emerged  from  the  barbarism  that  they  were  in. 

The  Protestant  churches  of  to-day,  in  my  opinion,  make  a  great  mistake  not  only  in 
fact,  but  a  historical  mistake  when  they  undertake  to  appeal  to  the  prejudices  of  the  past 
and  make  an  attack  on  that  great  church  without  which  none  of  them  could  possibly  exist 
to-day.  It  is  a  false  argument  from  that  standpoint.  But  grant,  for  the  sake  of  the 
argument,  that  there  were  evils  then,  do  those  evils  exist  here  to-day?  I  submit  respect- 
fully that  they  do  not.  This  is  a  democratic  country.  Every  speaker  who  has  a  chance 
here — and  I  am  getting  my  chance  now  (laughter) — has  talked  about  the  people.  v7e 
are  all  very  fond  of  talking  about  the  people;  and  I  say  that  the  people  of  this  country 
do  in  a  measure  rule  it,  though,  perhaps,  they  do  not  do  it  quite  as  much  as  they  ought. 
The  people's  minds  are  not  sufficiently  agitated  about  great  public  questions,  and  we  come 
down  here  to  our  legislative  bodies  and  conventions  uncommitted  about  nearly  everything 
that  comes  up.  The  people  do  not  know  what  we  are  going  to  do,  and  frequently  they  do 
not  know  what  we  have  done  after  v/e  get  through.  But  still  this  is  a  country  which  has 
a  popular  government.  It  is  a  government  "of  the  people,  by  the  people,  and  for  the 
people."  These  various  religious  denominations  are  composed  of  the  great  masses  of  our 
people.  This  is  a  Christian  c6mmunity.  So  much  is  this  true  that  even  the  suggestion 
that  we  should  remove  from  the  Constitution  the  word  "Christian"  aroused  people 
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throughout  the  Commonwealth  in  p^rms  against  what  was  considered  to  be  a  desecration 
of  our  old  Bill  of  Rights. 

Is  it  supposable  that  all  these  great  religious  denominations  with  their  eyes  watching 
each  other — ^for  with  all  due  respect  I  must  say  that  sometimes  I  think  they  watch  each 
other  a  great  deal  more  than  they  do  themselves  (laughter) — with  their  eyes  upon  each 
other,  is  it  a  supposable  case  that  any  one  of  them  is  going  to  allow  the  other  church  to 
get  so  powerful  that  that  church  will  come  here  and  dictate  the  policies  of  this  State?  I 
do  not  for  one  believe  it. 

Are  the  churches  going  to  do  any  harm  with  the  money  they  get?  Are  gentlemen 
going  to  come  into  this  hall  and  make  the  argument  that  money  given  to  the  churches 
will  do  tliem  harm?  If  that  is  the  case  they  ought  to  stop  asking  for  money;  or,  at  least, 
they  ought  to  put  on  the  habit  of  the  old  begging  friars  and  go  around  and  live  on  the 
miserable  pittances  that  they  get  in  their  mendicancy. 

That  argument  will  not  do,  gentlemen.  The  churches  need  money,  and  they  will  not 
do  harm,  in  my  opinion,  with  the  money  that  they  will  get.  The  more  money  the 
churches  get  the  better  it  will  be  for  this  cominiinity  and  every  other  community,  because 
whatever  any  man  may  think  about  the  churches,  the  object  which  they  have  in  view  is  a 
good  object.  As  to  the  talk  about  the  church  getting  too  much  power  into  its  hands,  that 
may  have  been  true  when  there  Avas  only  one  church  representing  the  Christian  people, 
but  when  now  they  have  split  up  into  so  many  sects  the  danger  no  longer  exists. 

Now  I  will  refer  to  some  of  the  arguments  that  were  made,  because  I  am  making  the 
opening  statement  here,  and  it  is  necessary  for  me  to  anticipate  somewhat  some  of  the 
arguments  that  Avill  be  made.  Some  argument  has  been  made  here  that  the  legislative  en- 
actments have  shown  that  in  Virginia  at  least  the  people  have  always  been  antagonistic  to 
churches,  so  far  as  donations  by  will  or  otherwise  are  concerned,  and  that  their  incorpo- 
ration has  been  opposed  on  account  of  the  attitude  of  our  people  towards  bequests  made 
for  religious  purposes.  The  old  case  of  Gallego's  Executors  vs.  The  Attorney-General,  3 
Leigh,  450,  vvas  referred  to  as  indicating  that  that  was  the  position  of  otir  Virginia  people 
in  reference  to  this  matter.  That  case,  if  gentlemen  will  look  at  it,  has  been  misinter- 
preted. A  dictum  of  one  of  tlie  able  judges  on  that  bench  has  been  invoked  here  as  the 
decision  in  that  case.  I  desire  to  call  the  attention  of  the  Committee  to  the  effect  of  that 
decision.  This  may  be  a  little  tiresome,  but  it  is  an  important  matter.  It  is  not  a  matter 
that  we  can  brush  aside  here  and  decide  on  our  prejtidices  simply  because  we  have  not 
time  to  consider  it. 

In  the  case  of  Gallego's  Exectitors  vs.  The  Attorney-General  there  were  tv^o  opinions 
delivered.  Judge  Carr  delivered  one  opinion  and  the  president  of  the  court,  who  was  a 
very  distinguished  judge  and  a  man  for  whom  I  have  been  brought  up  to  have  the  highest 
reverence  because  he  was  the  father  of  my  father's  best  friend,  Judge  Tucker,  delivered 
the  other  opinion. 

That  case  went  off  on  the  point  that  the  persons  for  whose  benefit  the  money  in  that 
case  was  left  were  too  indefinite  for  the  will  to  take  effect.  In  other  words  (and  this 
brings  me  to  one  of  the  strongest  reasons  why  the  churches  ought  to  be  incorporated) ,  in 
England  and  in  this  country  it  has  been  held  that  in  order  that  a  deed  or  a  will  or  any 
other  legal  instrument  attempting  to  vest  property  from  one  man  into  another  may  take 
effect  the  grantee  or  the  devisee  or  what  not  must  be  a  certain  person  that  the  law  can 
identify  or  the  will  of  the  deed  or  the  instrument  cannot  take  effect.  Judge  Tucker,  in 
discussing  this  case,  has  put  his  decision,  and  Judge  Carr  put  his  decision  entirely  on  the 
ground  that  the  beneficiaries  there  were  indefinite:  that  the  person  was  indefinite.  It 
was,  I  think,  a  remainder  left  to  some  Catholic  denomination,  I  am  not  sure  but  that  it 
was  here  in  Richmond. 

Now,  Judge  Tucker,  in  discussing  the  question,  states  that  he  agrees  with  Judge  Carr 
on  that  point,  that  the  person  mentioned  was  too  indefinite,  because  a  religious  denomi- 
nation is  not  a  person  in  the  eye  of  the  law.  The  argument  was  that  the  congregation 
may  consist  of  a  certain  number  of  men  to-day  and  by  to-morrow  it  may  change;  that 
men  go  away;  that  some  die;  that  some  of  them  go  off  and  come  back;  that  you  do  not 
know  who  they  are;  they  are  indefinite;  that  you  cannot  vest  any  property  in  these  peo- 
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pie,  and  therefore  the  will  cannot  take  effect.  But  it  being  a  church  in  that  case  to  which 
the  money  was  left,  Judge  Tucker  did  deliver  one  of  the  most  eloquent,  but  at  the  same 
time  one  of  the  most  irrelevant  statements  in  regard  to  this  matter.  What  he  said  was 
not  at  all  necessary  to  the  decision  of  the  case.  He  went  on  to  talk  about  churches  and 
about  the  reason  why  churches  ought  not  to  have  the  power  of  acquiring  money,  and  he 
used  some  of  the  arguments  that  gentlemen  on  the  other  side  give.  Judge  Tucker,  if  I 
recollect  aright,  belonged  to  the  Presbyterian  persuasion,  and  doubtless  the  able  argument 
of  Dr.  Plumer  had  a  great  deal  of  influence  on  his  mind.  No!  I  am  mistaken  about  that. 
Judge  Tucker  must  have  influenced  Dr.  Plumer's  mind,  because  this  opinion  was  delivered 
before  the  time  of  Dr.  Plumer.  I  recollect  now  that  Dr.  Plumer  does  use  a  great  part  of 
Judge  Tucker's  argument  in  his  argument.  They  were  both  of  them,  however,  distin- 
guished Presbyterians,  and  with  all  due  respect  to  my  distinguished  friend  from  Priijce 
Edward  (Mr.  Mcllwaine) ,  and  he  is  my  friend,  in  that  day  the  Presbyterians  did  not 
like  us  near  so  much  as  they  do  now.  Judge  Tucker  went  on  and  made  a  long  argument 
there  about  religious  uses,  that  the  law  did  not  favor  religious  uses,  and  then  the  argu- 
ment was  afterwards  made  that  our  people  and  the  courts  did  not  favor  religious  uses. 

Now,  that  is  not  a  fact.  Look  at  all  of  the  decisions  in  England  and  in  this  country, 
too,  and  you  will  find  that  the  question  whether  it  was  a  religious  use  that  the  money 
was  left  for  had  nothing  to  do  with  the  question.  It  was  simply  a  question,  Is  the  use  a 
definite  one?    Is  the  person  a  definite  person,  or  is  it  indefinite? 

Now,  there  have  been  recent  decisions  here  in  Virginia  which  hold  that  doctrine.  I 
will  not  take  up  the  time  of  this  Committee  by  reading  the  cases,  but  here  is  a  case  in 
80th  Virginia  which  first  discussed  the  matter.  The  case  of  Gallego's  Executors  vs.  The 
Attorney-General  was  overruled  hj  that  case,  and  the  reasoning  on  which  it  was  based 
was  disapproved.  By  an  incontrovertible  chain  of  argument  it  was  demonstrated  that  it 
was  a  mistake  to  suppose  that  there  was  any  antagonism  to  churches  as  such,  but  that  the 
decisions  were  based  simply  on  the  indefinite  character  of  the  gift. 

A  distinguished  member  of  the  Court  of  Appeals,  Judge  Edmund  C.  Burks,  was  one 
of  the  counsel  in  that  case.  His  argument  was  an  exhaustive  one,  and  the  court  followed 
his  argument  to  show  that  there  had  not  been  really  any  antagonism  to  money  being 
given  to  the  churches,  but  that  it  was  simply  a  construction  of  the  courts  of  chancery 
which  prohibited  these  devises  from  taking  effect  on  account  of  their  indefinite  character. 
That  case  is  the  Protestant  Episcopal  Educational  Society  vs.  Churchman's  Representa- 
tives. It  is  to  be  found  in  80th  Virginia,  on  page  718.  I  will  simply  read  one  extract 
from  the  syllabus  of  that  case,  because  I  do  not  want  to  take  up  the  time  of  the  Com- 
mittee by  reading  law  books  about  this  question.    In  that  case  the  court  held: 

This  court  has  never  decided  that  bequests  for  religious  uses  were  void  for  that, 
reason  alone.    (See  Gallego  vs.  The  Attorney-General,  3  Leigh,  4506.) 

Because  in  that  case  it  was  not  on  that  ground.  Then  it  goes  on  and  discusses  that 
case,  and  in  the  syllabus  the  reporter  says  that  this  case  was  disapproved.  So  it  was 
disapproved.  Therefore,  any  argument  that  could  be  sought  to  be  based  on  that  old  case 
will  certainly  fall  to  the  ground,  if  any  gentleman  will  take  the  trouble  to  read  thes(3 
cases. 

There  is  a  still  more  recent  case  in^  which  that  same  principle  is  announced.  It  is 
the  Trustees  vs.  Guthrie,  which  I  have  already  referred  to,  in  86th  Virginia,  page  125. 
In  that  case  the  court  reiterated  what  it  had  said  in  80th  Virginia,  that  the  courts  of 
this  State  had  never  exhibited  any  hostility  to  bequests  for  religious  uses. 

Now,  gentlemen,  if  that  be  the  case,  what  is  the  objection  to  making  the  person 
certain  which  is  now  uncertain?  That  is  the  whole  object  of  this  provision.  It  is  to 
create  a  certain  person  who  can  take  property,  instead  of  leaving  it  uncertain  and  allow- 
ing these  devises,  which  persons  who  are  able  have,  certainly,  a  right  to  make,  to  be 
destroyed  and  go  to  people  the  testator  did  not  want  them  to  go  to. 

There  are  a  number  of  men  in  our  community  who  have  a  superabundance  of  money, 
largely  more  than  their  families  need,  who  want  to  help  on  the  good  cause  of  some  be- 
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loved  church  to  which  they  belong,  and  yet  under  the  present  law  they  cannot  leave  the 
property  to  them  except  in  the  limited  way  that  the  Legislature  has  restricted  them. 
Gentlemen  may  say  that  they  ought  to  be  restricted.  I  am  going  to  take  issue  with  them 
on  that  point.  The  Constitution,  and  I  am  speaking  advisedly,  ought  not  to  restrict  how 
much  property  these  churches  shall  have.  I  am  perfectly  frank  to  admit  that,  in  my 
own  opinion,  there  is  no  sense  in  the  Legislature  doing  it,  but  I  will  not  press  that  point. 
The  amendment  that  I  have  offered  provides  that  the  Legislature  must  limit  the  amount 
of  property  that  the  churches  shall  hold.  I  frankly  confess  that  I  am  endeavoring  simply  to 
meet  the  views  of  gentlemen  who  think  (and  most  of  them  are  members  of  churches), 
that  it  is  going  to  do  a  great  deal  of  harm  for  their  churches  to  get  too  much  money. 

Now,  I  want  to  meet  those  gentlemen,  and  in  this  amendment,  I  have  offered,  I  pro- 
pose to  make  it  mandatory  on  the  Legislature,  where  it  is  permissive  under  the  present 
Constitution,  if  we  allow  the  churches  to  become  incorporated,  to  pass  a  law  limiting 
the  amount  of  property  that  they  may  acquire.  That  certainly  will  do  away  with  any 
danger  that  anybody  can  possibly  conceive.  But  some  gentlemen  may  say  that  they 
are  not  willing  to  trust  the  Legislature,  and  ask  why  we  should  not  put  here  in  the  or- 
ganic law  some  specific  restrictions.  That,  I  suppose,  is  the  argument  that  they  will 
make.  The  Legislature  has  not  erred  on  the  side  of  letting  them  have  too  much  so  far. 
I  do  not  think  anybody  can  claim  that  our  Legislature  has  ever  injured  the  churches  by 
enacting  a  law  that  permits  them  to  hold  too  much  property.  Let  us  see.  Here  is  what 
they  say  about  it,  and  that  law  has  been  in  existence  for  a  great  many  years.  I  do  not 
know  exactly  when  it  was  passed.   It  says: 

Such  trustees  shall  not  take  or  hold,  at  any  one  time,  more  than  two  acres  of  land 
in  a  city  or  town,  nor  more  than  seventy-five  acres  out  of  a  city  or  town. 

It  is  true  that  the  land  may  become  very  valuable  in  some  cities,  but  taking  it  by 
and  large  throughout  the  country  this  provision  cannot  be  claimed  to  give  the  churches 
too  much. 

The  gentleman  from  Norfolk  (Mr.  Thom)  calls  my  attention  to  a  fact  that  I  had 
overlooked,  and  I  am  glad  he  did  so,  that  a  recent  case  has  restored  the  Gallego  case, 
so  far  as  devises  to  indefinite  persons  or  uses  are  concerned.  The  cases  I  referred  to 
did  not  overrule  the  Gallego  case  directly.  The  two  I  have  mentioned  got  around  it  by 
saying  that  they  did  not  approve  of  the  reasoning  with  reference  to  religiotis  bodies.  This 
recent  case  does  say  that  bequests  to  indefinite  persons  or  uses  do  not  take  effect.  I 
think  this  statement  is  due  to  the  committee,  and  I  am  glad  the  gentlemen  called  my 
attention  to  the  fact  because  I  do  not  want  to  make  a  mistake  about  a  matter  of  that 
kind.  I  had  overlooked  that  case  for  the  time  being.  I  knew  there  was  such  a  case,  bttt 
I  had  overlooked  it.  However,  it  does  not  affect  the  line  of  my  argument,  because  the 
whole  question  resolves  itself  down  into  this:  Has  it  been  the  policy  of  tlie  State  of 
Virginia  to  antagonize  religious  bequests  as  such?  I  do  not  believe  that  gentlemen  can 
successfully  show  that  that  is  the  case.  The  only  thing  is  that  they  did  prohibit  churches 
from  being  incorporated,  to  that  extent  they  may  claim  that  that  is  the  case,  btit,  so 
far  as  the  courts,  antagonizing  these  bequests,  is  concerned,  if  a  man  were  to  leave 
seventj'-five  acres  of  land,  such  as  the  law  now  allows  to  a  religious  congregation  in  the 
country,  it  Vv'ould  not  take  effect  under  our  decisions.  But  that  would  not  be  because 
there  is  any  objection  to  the  congregation  having  so  much  land:  it  would  be  simply 
because  the  uses  to  which  it  is  to  be  put  are  uncertain,  and  the  persons  are  uncertain. 
But  I  will  leave  that  part  of  my  argument,  because  that  really  cuts  but  little  figure  one 
way  or  the  other. 

As  I  started  to  say,  the  Legislature  ought  to  control  this  matter,  it  seems  to  me. 
Even  this  constitutional  provision  that  is  invoked  here,  and  which  gentlemen  want  to 
have  remain  as  it  is,  leaves  it  to  the  Legislature  to  regulate  the  amount  that  the  churches 
should  have.  They  did  not  undertake  to  say  that  the  Legislature  shall  never  increase 
the  amount  that  is  provided  in  the  Code.  They  simply  said  the  Legislature  may  regu- 
late by  law  the  amount  that  the  different  churches  may  have,  and  the  Legislature  has 
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done  it,  and  under  the  present  Constitution  may  enlarge  or  diminish  the  amount  when- 
ever it  may  think  it  advisable. 

Now,  I  claim  that  we  can  trust  to  the  Legislature  to  do  that  in  the  future.  I  frankly 
stated  that  I  do  not  think  we  ought  to  limit  these  churches  as  much  as  has  been  done 
in  the  past.  It  does  seem  to  me  that  the  limitation  ought  to  be  of  a  reasonable  nature. 
If  a  wealthy  man  chooses  to  give  a  church  as  much  as  $100,000  or  $200,000  for  the  pur- 
pose of  spreading  the  Gospel  in  this  country  or  abroad  in  its  missionary  work,  I  cannot 
see  why  that  should  not  be  allowed.  What  harm  could  it  possibly  do?  I  do  not  believe 
that  anybody  will  gravely  argue  here  that  any  church  in  this  country  is  going  to  mis- 
appropriate those  funds,  and  come  down  here  and  try  to  run  our  Legislature  with  those 
funds,  to  elect  United  States  Senators,  or  what  not.  I  have  never  heard  in  all  the  his- 
tory of  Virginia  of  any  church  going  outside  of  its  boundaries  and  undertaking  to  inter- 
fere too  much  with  this  government.  It  does  seem  to  m.e  that  that  is  a  wild,  imaginary 
fear  invoked  here  just  simply  to  prevent  this  from  being  done,  when  the  real  reason  why 
many  good  persons  do  not  want  it  is  an  unconscious — I  believe  that  it  is  unconscious — ■ 
survival  in  their  minds  of  an  old  fight  and  antagonism  that  existed  here  in  Virginia  years 
ago.  I  do  not  believe  that  there  is  any  other  basis  for  it.  And  why  do  I  say  that?  Be- 
cause in  every  State  of  this  Union  the  law  allows  churches  to  be  incorporated  excepting 
in  this  State  and  in  the  State  of  West  Virginia,  that  practically  got  its  Constitution  from 
this  State,  and,  I  am  told,  but  I  have  not  been  able  to  find  it,  that  some  remote  West- 
ern State  has  some  such  provision,  doubtless  put  in  there  because  that  Constitution 
may  have  been  copied  from  ours  in  that  regard. 

Mr.  R.  Walton  Moore:    The  Constitution  of  Missouri  has  that  clause. 

Mr.  Robertson:  Missouri  was  settled  very  largely  by  Virginians,  and  probably 
that  prejudice  existed  there,  or  they  may  have  put  it  in  their  Constitution  without  very 
much  consideration.  But  out  of  the  forty-five  States  in  this  Union  I  have  heard  of  but 
these  three  that  have  this  prohibition. 

The  religious  denominations  of  this  country,  throughout  all  of  this  great  United 
States,  have  been  acting  under  charters  of  incorporation,  and  a  great  many  of  them  have 
been  doing  it  for  a  number  of  years  without  any  complaint  being  m.ade  anywhere,  that 
I  ever  heard  of.  People  may  complain  of  the  lukewarmness  of  church  members;  they 
may  complain  of  their  lack  of  interest  in  missionary  work;  they  may  complain  of  the 
lack  of  zeal  on  the  part  of  their  preachers,  but  I  have  never  heard  it  stated  anywhere 
that  the  fact  that  churches  were  incorporated  had  anything  to  do  with  it;  and  I  do  not 
believe  that  any  man  can  make  a  successful  argument  to  show  that  these  things  are 
related  as  cause  and  effect.  The  mere  fact  of  the  incorporation  of  a  church  as  such 
certainly  cannot  produce  such  a  result.  Nor  have  I  heard  that  their  being  incorporated 
has  caused  too  much  wealth  to  flow  into  the  coffers  of  the  churches  throughout  our  land. 
I  would  like  to  ask  some  of  the  poor  ministers  of  these  country  churches  throughout  this 
broad  land,  not  in  Virginia  only,  but  everywhere,  to  come  here  and  state  to  this  Com- 
mittee whether  they  have  found  so  much  wealth  pouring  into  the  coffers  of  their  churches 
that  the  spiritual  life  of  their  people  has  been  injured  thereby,  and  that  money,  which  is 
the  root  of  all  evil,  has  gotten  a  seat  in  the  high  places  of  those  churches  and  is  killing 
out  the  spiritual  life  of  their  church  people. 

Ah,  but  gentlemen  say  it  may  corrupt  the  ministers  to  have  it.  •  I  say  that  tho 
present  law  is  evaded,  and  everybody  knows  it.  Men  continually  leave  money  to  the 
churches.  There  are  wills  made  time  and  again  throughout  this  land  leaving  money 
to  churches,  and  the  law  does  not  protect  them.  It  is  left  entirely  to  the  honesty  of  the 
man  who  administers  that  fund  whether  it  will  go  into  the  channels  into  which  it  ought 
to  go. 

Now,  I  respectfully  submit  to  members  of  this  Committee  whether  this  is  worse 
than  it  is  to  put  the  temptation  into  the  hands  of  ministers  or  any  other  people  con- 
nected with  churches  to  misappropriate  these  funds  under  the  present  law,  where  they 
will  be  tempted,  and  where  if  they  go  wrong  they  cannot  be  held  amenable  to  the  law 
because  the  law  will  not  recognize  any  such  trust.  If  I  leave  money  to  my  friend  from 
Norfolk  here  for  the  benefit  of  some  denomination,  that  denomination  is  not  a  corporate 
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body  and  tliey  could  not  hold  him  liable  if  he  misappropriated  that  trust.  As  a  man  of 
honor  he  would  administer  it,  but  1  say  if  there  is  any  temptation  to  these  ministers  to 
go  wrong  it  will  lie  in  the  fact  that  they  would  not  be  amenable  to  the  law  when  they 
act  as  trustees  for  their  church.  Ever;^'  one  knows  that  if  the  churches  get  money 
through  instrumentalities  of  that  kind  it  is  left  to  trustees  for  them,  and  that  such  trusts 
cannot  now  be  enforced  by  our  courts. 

Now,  some  argument  has  been  made  about  the  churches  in  other  States.  I  know 
that  I  am  taking  up  more  time  than  I  ought  to  do.  but  I  take  an  interest  in  this  matter. 
It  does  seem  to  me  that  it  is  the  survival  of  an  old  prejudice.  The  only  church  which 
has  been  mentioned  within  my  hearing  has  been  Trinity  Church,  which  is  an  Episcopal 
church,  in  the  city  of  New  York.  That  seems  to  have  been  the  target  of  every  speaker 
in  opposition,  ever  since  the  subject  was  first  agitated.  Docter  Plumer  in  his  great  ad- 
dress attacked  Trinity  Church,  and  another  gentleman  in  my  presence  said  that  Trinity 
Church  owned  property  that  was  used  for  bar-rooms.  If  that  be  true,  and  I  absolutely 
deny  that  it  is  true,  for  there  is  no  proof  of  it — but  if  that  be  true,  is  one  case  of  a  church- 
getting  rich  to  be  used  as  an  argtiment  against  all  of  the  chtirches  in  forty-three  States 
of  this  Union  where  people  insofar  as  religion  and  morality  are  concerned  certainly  can 
claim  that  they  are  just  as  good  as  we  are  in  Virginia?  Now,  that  seems  to  me  to  be 
an  argument  that  is  false.  It  is  false  in  theory  to  single  out  one  case  and  say  that  is  an 
example. 

How  did  Trinity  Church  get  its  great  wealth?  It  got  it  just  as  any  chtirch  here  in 
Virginia  might  get  it.  Under  the  stattite  which  has  existed  here  without  protest — and 
I  submit  that  none  of  the  gentlemen  who  are  opposed  to  this  measure  would  want  our 
statute  repealed  which  provides  that  a  church  can  own  seventy-five  acres  of  land  out  in 
the  country.  A  church  is  permitted  to  get  just  as  rich  as  Trinity  Church  if  it  happened 
to  be  located  where  a  new  city  was  to  be  built  up.  Does  that  alter  the  principle?  Such 
a  case  is  an  exceptional  one.  That  is  exactly  how  Trinity  Church  got  rich.  It  owned 
land  right  in  the  heart  of  the  metropolis,  the  financial  center  of  this  country.  Of  course 
it  got  rich  that  way.  But  I  deny  that  that  church  has  ever  done  any  harm  with  its  wealth, 
and  I  challenge  any  member  of  this  Committee  or  any  one  anywhere  else  to  prove  that 
any  sucli  harm  has  come  out  of  it.  That  church,  like  all  the  other  great  churches  in 
this  country,  is  doing  a  noble  work  for  mankind,  and  the  fact  that  it  has  money  is  a  mat- 
ter that  we  ought  to  rejoice  in  instead  of  making  it  the  stibject  of  criticism. 

Ah,  gentlemen,  let  me  make  an  appeal  to  you.  As  I  started  out  by  saying,  I  am  not 
a  member  of  any  sect  or  denomination  in  Virginia.  I  have  no  personal  interest  in  this 
matter,  but  1  appeal  to  you  to  cast  aside  these  old  prejudices  of  the  past,  and  these  fears 
for  the  future  that  are  based  on  prejudices  of  the  past.  Let  us  look  at  the  present  con- 
dition of  things  in  their  true  light.  Let  us  remember  that  there  are  two  sides  to  every 
question,  and  that  they  have  got  to  be  discussed  from  a  practical  standpoint.  And  let 
us  also  remember  that  the  churches  have  secular  business  and  need  the  protection  of  th.e 
law  as  much  as  any  other  business. 

I  adverted  to  the  fact,  and  I  again  call  your  attention  to  it,  that  here  in  Virginia  we 
can  incorporate  a  jockey  club,  we  can  incorporate  a  base-ball  nine,  we  can  in- 
corporate a  brewery,  we  can  incorporate  a  distillery  for  the  purpose  of  making 
the  liquid  which  some  of  my  friends  on  this  floor  are  so  anxious  to  drive  out  of 
this  State.  We  can  incorporate  any  kind  of  a  corporation  whatever  its  object  may 
be.  'We  can  incorporate  these  great  trtists  that  every  one  talks  so  much  about, 
and  often  so  unjustly  abotit,  in  my  opinion,  for  there  is  a  great  deal  of  buncombe 
talk  about  such  things.  Btit  still  they  incorporate  every  kind  of  an  association  of  men 
who  desire  to  engage  in  any  business  whatsoever.  And  yet  when  people  say  you  ought 
to  allow  the  secular  affairs  of  the  church  to  be  controlled  by  corporations  because  they 
are  associations  which  are  carrying  on  a  gi'eat  secular  business  as  well  as  in  ministering 
to  the  good  of  the  soul,  gentlemen  say,  if  you  do  this  thing  the  churches  will  ruin  this 
country  and  be  ruined  themselves.  The  breweries  and  distilleries  will  do  us  no  harm; 
we  will  incorporate  them;  but  as  to  the  churches,  although  they  are  supposed  to  be 
preaching  the  Gospel  of  Christ  and  leading  people  to  a  higher  and  better  life,  if  you  give 


744 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


them  a  little  more  power  to  do  that,  they  will  overturn  our  government  and  ruin  every- 
thing— including  themselves. 

Now,  gentlemen,  that  sort  of  an  argument  is  fallacious.  It  is  inconsistent  with  the 
spirit  of  modern  times,  and  I  appeal  to  this  Committee  not  to  cast  this  thing  aside.  I  say, 
with  all  due  respect  to  gentlemen,  that  many  questions  here  are  decided  on  prejudice 
rather  than  on  fact  and  reason,  but  I  appeal  most  earnestly  to  you  to  look  this  thing 
squarely  in  the  face,  and  do  not  turn  it  down  simply  because  Dr.  Plumer  got  the  best  of 
an  argument  on  this  question  in  the  year  1846.  (Applause.) 

Mr.  Dunaway:  Mr.  Chairman  and  gentlemen  of  the  Committee,  if  this  were  a  matter 
upon  which  I  could  look  with  a  feeling  of  indifference  I  should  shrink  from  encountering 
in  debate  the  learned  gentleman  who  has  just  taken  his  seat  and  the  gentleman  from  Nor- 
folk (Mr.  Thom),  who,  I  am  informed,  will  speak  upon  this  subject,  and  other  gentlemen 
v/hose  powers  of  argumentation  are  great  and  whose  eloquence  and  learning  I  highly 
appreciate. 

I  agree  most  heartily  with  the  gentleman  who  has  just  taken  his  seat  that  this  is  an 
important  question,  and,  Mr.  Chairman,  every  question  that  arises  for  debate  in  this  house 
is  an  important  question.  But  I,  perhaps,  may  venture  to  express  the  opinion  that  of  all 
the  matters  which  shall  claim  your  attention  there  will  be  none  more  important  than  that 
to  which  your  attention  is  now  directed. 

We  have  in  our  present  Constitution  what  we  have  had  for  a  long  time,  the  following 
provision,  to  which  I  again  call  the  attention  of  members: 

The  General  Assembly  shall  not  grant  a  charter  of  incorporation  to  any  church 
or  religious  denomination,  but  may  secure  the  title  to  church  property  to  an  extent  to  be 
limited  by  law. 

I  hope  that  for  a  short  time  I  may  be  favored  with  the  close  attention  of  my  fellow- 
members  upon  this  floor,  for  the  question  is  whether  that  provision  shall  be  expunged 
from  the  Constitution  and  we  shall  have  inserted  in  lieu  thereof  the  proposition  offered 
by  the  gentleman  from  Roanoke  (Mr.  Robertson)  in  these  words: 

The  General  Assembly  shall  limit  by  law  the  extent  to  which  corporations  formed 
for  religious  purposes  shall  be  permitted  to  acquire  or  hold  property. 

With  all  due  deference  to  the  gentleman  who  has  just  taken  his  seat,  I  think  he  is 
peculiarly  unhappy  in  the  phraseology  of  his  amendment.  It  is  declared  that  the  General 
Assembly  shall  limit  the  acquisition  of  property  to  be  held  by  corporations  formed  for 
religious  purposes.  Now,  sir,  you  already  have  that  provision  in  the  Constitution — a  limit 
imposed.  Gentlemen  upon  this  floor  are  perfectly  familiar  with  the  fact  that  a  limitation 
has  already  been  put  upon  the  quantity  of  land  which  churches  may  hold  in  this  Com- 
monwealth— namely,  two  acres  in  an  incorporated  town  and  seventy-five  acres  in  the 
country. 

Moreover,  sir,  when  the  General  Assembly  incorporates  an  agency  of  any  of  these 
churches  it  also  places  a  limit  to  the  amount  of  property  it  shall  hold;  and,  therefore, 
there  is  no  necessity  whatever  for  inserting  in  this  Constitution  a  provision  that  the 
General  Assembly  shall  limit  the  amount  of  property  to  be  held  for  religious  purposes. 

But,  sir,  the  milk  of  the  cocoanut  is  in  these  words,  and  I  wish  the  gentleman  had 
been  more  explicit  and  had  stated  his  purpose  more  fully,  and  then  if  that  purpose  was 
stated  the  amendment  would  in  substance  be  this: 

Resolved,  That  the  Legislature  of  Virginia  shall  have  power  to  incorporate  churches. 
Resolved,  secondly.    That  the  General  Assembly  of  Virginia  shall  limit  the  amount  j 
of  property  to  be  held  by  them.  ^  - 

Now  that  is  what  is  in  this  amendment.  It  is  couched  here  very  plainly,  and  the  | 
General  Assembly  would  so  interpret  it,  for  the  words  are,  "The  General  Assembly  shall  [ 
limit  by  law  the  extent  to  which  corporations  formed  for  religious  purposes,"  etc.  I 

But  I  will  pass  that  by,  for  I  do  not  believe,  sir,  that  the  amendment  as  offered  in  its  | 
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present  form,  or  in  any  other  form  that  the  ingenuity  of  the  advocates  of  this  measure 
can  devise,  will  be  adopted  by  the  members  of  this  Committee. 

The  paragraph  which  it  is  proposed  to  expunge  from  the  Constitution  has  a  remark- 
able history.  It  has  been  a  part  of  the  fundamental  law  of  the  State  for  many  years.  It 
has  been  a  safeguard  of  the  liberties  of  our  people,  and  it  has  been  a  real,  though  dis- 
guised, friend  of  the  churches.  I  ask  gentlemen  to  ponder  long  and  seriously  the  history 
of  this  section  as  it  is  now  in  the  Constitution  before  they  will  give  their  voices  for 
expunging  it  therefrom. 

The  separation  ©f  church  and  State  in  Virginia  was  not  entirely  completed  until  the 
year  1802,  although  before  that  time  the  Bill  of  Rights  had  been  adopted  with  its  section 
guaranteeing  religious  liberty,  and  the  immortal  act  of  Thomas  Jefferson  for  the  estab- 
lishing of  religious  freedom  had  been  passed.  From  the  year  1802  until  the  year  1829, 
when  a  Constitutional  Convention  assembled  in  this  city,  there  were  from  time  to  time 
one  or  more  applications  to  the  Legislature  for  acts  of  incorporation  supposed  to  be  in 
support  of  religion  and  the  interest  of  churches.  Delivering  the  opinion  of  the  Court  of 
Appeals  in  the  case  of  Seldon  and  others  vs.  Overseers  of  the  Poor  of  Loudoun  county. 
Judge  Stanard  adverts  to  this  history,  and  I  will  quote  a  few  of  his  words : 

It  is  well  known  that  such  applications  encountered  in  the  Legislature  the  two- 
fold objection  of  their  incompatibility  with  the  principles  of  religious  freedom  declared 
by  the  act  of  1785,  and  of  the  inexpediency  of  exercising  the  power  to  create  such  cor- 
porations, though  it  were  constitutional  to  do  so;  and  that,  under  the  influence  of  one 
or  other  of  these  objections,  or  of  both  combined,  those  applications  were  rejected  by 
large  majorities.  Such  was  the  state  of  things  in  1829-30,  when  the  Constitution  was 
under  the  revision  of  the  Convention;  a  state  of  things  well  calculated  to  produce  in  that 
body  (what,  doubtless,  was  the  case)  a.  conviction  that  the  corporations  of  the  Protestant 
Episcopal  Church,  and  all  the  rights  and  incidents  that  pertained  to  them,  were  effect- 
ually dissolved  or  abrogated,  and  a  grave  doubt,  at  least,  of  constitutional  power  to 
create  corporations  of,  or  for,  any  religious  sect,  w^hen  (as  was  done)  the  principles  de- 
clared by  the  said  act  establishing  religious  freedom  were  incorporated  in  the  new  Con- 
stitution as  limitations  of  legislative  power.  In  that  Convention  an  attempt  was  made 
to  incorporate  a  provision  in  the  Constitution  which  would  have  expressly  reserved  to 
the  Legislature  a  power  "of  incorporating  by  law  the  trustees  or  directors  of  any  theo- 
logical seminary,  or  other  religious  society  or  body  of  men  created  for  charitable  pur-  , 
poses  or  for  the  advancement  of  piety  and  learning,  so  as  to  protect  them  in  the  enjoy- 
ment of  their  property  and  immunities,  in  such  case  and  under  such  regulations  as 
the  Legislature  might  deem  expedient  and  proper;"  but  such  corporation  at  all  times 
to  be  subject  to  be  altered,  remodeled  or  repealed  at  the  discretion  of  the  Legislature. 
This  proposition  was  opposed,  and  though  the  mover  supposed  that  the  Legislature 
would,  without  such  reservation,  possess  the  power  to  grant  such  charters  of  incorpora- 
tion, that  was  not  assented  to,  and  the  proposition  was  resisted  on  the  ground  that  no 
such  power  ought  to  be  given  or  exercised,  and  was  overruled  by  a  very  large  majority. 

The  gentleman  from  Roanoke  has  said  that  we  had  this  provision  for  the  first  time 
in  the  Constitution  of  1850-51.  That  is  a  correct  statement.  It  does  not  appear  in  words 
in  the  Constitution  before  that  time,  but  it  is  perfectly  apparent,  and  if  gentlemen  will 
lake  the  debates  of  the  Convention  of  1S29-30  they  will  perceive  that  the  members  of  that 
Convention  believed  that  the  Legislature  had  no  right  to  confer  corporate  powers  upon 
the  churches,  even  though  they  did  not  put  this  express  provision  in  their  Constitution — 
a  belief  that  was  founded  upon  the  principles  of  the  Bill  of  Rights  and  upon  the  statute 
of  1785.  In  order  that  they  might  set  this  matter  at  rest  forever,  they  did  the  remark- 
able thing  of  taking  the  act  of  1785  and  incorporating  it  into  the  Constitution  of  Virginia. 
That  act — Jefferson's  act — has,  as  perhaps  some  members  of  the  Convention  may  not  be 
aware,  been  in  the  Constitution  of  Virginia  since  1829,  and  is  in  the  present  Constitution. 
The  committee  proposes  to  retain  it,  and,  in  fact,  it  has  already  been  favorably  passed 
upon  by  the  Convention. 

That  act  of  Jefferson's,  the  glory  of  the  Constitution  of  Virginia  since  1829,  the  glory 
of  our  Code  since  1785,  is  in  these  words: 

No  man  shall  be  compelled  to  frequent  or  support  any  religious  worship,  place  or 
ministry  whatsoever,  nor  shall  any  man  be  enforced,  restrained,  molested,  or  burthened 
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in  his  body  or  goods,  or  otherwise  suffer  on  account  of  his  religious  opinions  or  belief; 
but  all  men  shall  be  free  to  profess,  and  by  argument  to  maintain,  their  opinion  in  mat- 
ters of  religion,  and  the  same  shall  in  no  wise  affect,  diminish,  or  enlarge  their  civil 
capacities. 

But,  sir,  because  the  Convention  did  not  expressly  deny  this  power  to  the  Legisla- 
ture, applications  were  made  again  between  the  years  1830  and  1850.  It  would  be  tedious 
to  enumerate  them.  In  December,  1845,  a  committee  of  the  Episcopal  Church  presented 
a  petition  for  a  law  authorizing  the  religious  congregations  of  the  State  to  hold  property 
to  a  limited  amount.  If  any  member  of  the  Convention  wants  to  read  that  petition  he 
will  find  it  in  the  House  Journal  for  the  winter  of  1845-6,  Document  8.  I  will  not  detain 
the  Convention  by  reading  it.  That  petition  was  resisted  by  counter-petitions  of  Metho- 
dists and  Presbyterians. 

As  the  gentleman  from  Roanoke  has  recited,  the  matter  was  referred  to  the  Com- 
mittee on  Courts  of  Justice,  and  it  was  elaborately  argued  for  several  days  before  the 
committee.  The  Committee  on  Courts  of  Justice,  after  hearing  all  the  arguments,  re- 
ported the  following  resolutions,  which  were  adopted: 

Resolved,  unanimously  as  the  opinion  of  this  Committee,  That  the  policy  of  the 
laws  of  this  Commonwealth  by  which  the  power  to  take  and  hold  property  is  withheld 
from  religious  corporations  is  founded  in  the  highest  wisdom,  as  well  for  the  safety 
•of  the  State  as  for  the  purity  of  the  churches. 

Resolved,  therefore,  That  the  prayer  of  the  petitioners  be  denied. 

It  was  four  years  after  that  time  that  the  Constitutional  Convention  of  1850  assem- 
bled. It  was  then  that  this  provision  was  adopted,  but  I  say  unhesitatingly  that,  while 
these  words  were  not  in  a  Virginia  Constitution  until  1851,  they  embodied  no  new  princi- 
ple whatsoever.  They  simply  declared  that  what  had  been  the  policy  of  the  Common- 
wealth of  Virginia  from  the  foundation  of  the  State  should  be  the  settled  policy  of  the 
Commonwealth  for  the  future. 

Mr.  Chairman  and  gentlemen  of  the  Committee,  it  would  be  a  bold  stroke  indeed  if 
this  Convention  should  reverse  that  policy  which  has  characterized  the  legislation  of  the 
State  during  its  entire  history.  Until  the  contrary  has  been  clearly  demonstrated,  the 
presumption  remains  that  it  was  wise  and  good.  It  has  had  the  endorsement  of  the 
fathers  of  the  CommonAvealth,  whether  they  deliberated  in  legislative  halls,  adorned  the 
judicial  benches,  or  sat  in  Constitutional  Conventions.  The  long  list  of  their  illustrious 
names  need  not  be  called  "immortal  names  that  were  not  born  to  die,"  although  this  sec- 
tion was  not  a  part  of  our  written  Constitution  until  1851,  it  lived  before  that  year  in  the 
thoughts  and  purposes  of  Virginia's  most  eminent  legislators  and  judges,  and  in  the  deep 
convictions  of  her  people. 

I  know  that  the  argument  from  the  unbrol5:en  policy  of  our  past  glorious  history  is 
not  in  itself  conclusive.  Possibly  it  may  have  been  erroneous;  but  as  for  me  I  must  long 
hesitate  before  I  repudiate  the  wisdom  of  Mason  and  Madison,  Jefferson  and  Monroe,  Mar- 
shall and  Tucker,  and  many  others  who  are  justly  celebrated  for  their  knowledge  of  his- 
tory, of  law,  and  the  science  of  government.  Their  methods  of  administration  I  may  con- 
sent to  change,  and  I  have  in  this  hall  given  my  vote  to  change  some  of  those  methods; 
but  the  principles  w^hich  those  political  sages  enunciated  are  emanations  of  the  highest 
political  wisdom  that  the  world  has  ever  known,  and  upon  those  principles  I  stand,  and, 
sir,  as  a  member  of  this  Convention  I  propose  to  continue  to  stand. 

I  dislike  even  to  suppose  that  this  attempt  which  is  now  seriously  made  may  prove 
successful.  Then  there  would  be  no  restraint  upon  the  action  of  the  General  Assembly. 
If  we  had  never  had  this  provision  in  the  Constitution  I  should  have  said  with  the  men 
of  1829-30,  that  there  was  a  restraint  imposed  by  the  Bill  of  Rights  and  by  the  statute  of 
1785,  but  having  once  been  placed  there  and  then  stricken  out  of  the  Constitution  by  us, 
the  Legislature  would  feel  itself  free  from  all  restraint. 

It  would  be  free  to  confer  corporate  rights  upon  the  churches,  so  that,  like  secular 
corporations,  they  might  take  and  hold  property  by  grant  or  devise.  It  might  incorpo- 
rate all  the  churches  of  all  the  denominations,  or  all  the  churches  of  one  favored  denomi- 
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nation.  It  might  incorporate  a  great  connectional  denomination.  There  would  be  abso- 
lutely no  restraint  upon  it.  It  might  soon  exercise  such  a  power.  The  gentleman  from 
Roanoke  believes  it  never  would  exercise  that  power.  I  am  not  prophetic  enough  to  say 
whether  it  would  or  not,  but  I  want  to  be  on  safe  ground,  and  I  would  deny  the  power  to 
the  Legislature  ever  to  perform  such  acts.  It  is  a  very  old  saying,  and  ought  to  be  re- 
peated over  and  over  among  freemen,  that  '■eternal  vigilance  is  the  price  of  liberty." 

Mr.  Robertson:  Will  the  gentleman  let  me  interrupt  him  for  a  second?  I  do  not 
want  to  break  the  thread  of  his  argument,  but  he  is  mistaken  in  thinking  that  I  said 
the  Legislature  might  not  incorporate  a  whole  church.  I  think  probably  it  would  do 
that,  and  I  think  probably  it  would  be  a  good  thing  if  it  did. 

Z\Ir.  Dunaway:    Do  what? 

Mr.  Ptobertson:  Incorporate,  for  instance,  your  denomination,  the  Baptist  Church 
in  Virginia.  I  do  not  see  any  objection  to  it.  I  did  not  say  that  I  did  not  think  it  would 
do  that.  I  want  to  suggest  to  the  gentleman,  if  he  will  allow  me,  that  my  impression  is 
that  the  Presbyterian  Church  as  a  church  is  incorporated  under  a  statute  of  Pennsyl- 
vania. 

Mr.  Dunaway:  I  think  probably  the  gentleman  is  mistaken  about  that,  but  I  have 
not  searched  the  statutes  of  Pennsylvania  and  I  will  not  speak  positively  about  it.  But 
I  am  glad  at  least  to  know  what  the  gentleman's  position  is.  He  has  disclosed  it  still 
more  fully  when  he  says  he  is  willing  not  only  that  a  particular  local  congregation  shall 
be  incorporated,  but  that  an  entire  denomination  of  Christians  in  the  State  of  Virginia 
may  be  incorporated. 

Moreover,  if  this  section  should  be  now  expunged  the  new  Constitution  would  do 
more  than  remove  the  restraint.  It  would  cast  the  mighty  moral  influence  of  this  Con- 
vention in  favor  of  incorporating  the  churches,  and  by  implication,  at  least,  suggest  to 
the  Legislature  the  propriety  of  making  such  enactments. 

The  fact  is.  :\Ir.  Chaimian,  if  we  strike  out  from  our  Constitution  these  words,  it 
will  go  forth  to  the  world,  and  it  will  be  a  correct  understanding  of  our  action,  too,  that 
this  ConventiO'U  believes  that  the  past  policy  o^f  the  State  of  Virginia  has  been  an  er- 
roneous policy;  that  we  reverse  it,  and  declare  to  the  world  that  in  our  opinion  the 
churches  of  the  State  of  Virginia  ought  to  be  incorporated. 

I  stand  for  this  constitutional  provision  because  I  believe  that  the  opposite  principle 
is  unnecessary  and  that  it  would  be  fraught  with  evil  to  the  welfare,  both  civil  and  re- 
ligious, of  the  Commonwealth,  i  ask  what  is  the  need  for  the  change?  Where  are  the 
petitions  that  have  been  sent  up  by  the  churches  or  ministers  or  people  of  Virginia? 

In  regard  to  another  important  matter  the  desk  of  the  Secretary  of  the  Convention 
has  been  flooded  with  petitions,  but  if  there  has  come  before  this  Convention  a  single 
petition  from  church  or  people  in  any  part  of  the  Commonwealth  asking  power  at  the 
hands  of  this  Convention  for  ecclesiastical  incorporation,  it  has  utterly  escaped  my 
notice. 

^1t.  Robertson:  I  am  informed  hy  other  members  that  petitions  have  been  sent 
here.  Is  not  the  gentleman  aware  of  the  fact  that  a  number  of  ministers,  representing 
different  churches,  have  appeared  before  the  Committee  and  urged  this  upon  the  Com- 
mittee, because  their  churches  desired  that  it  should  be  done? 

Mr.  Z^lcllwaine:  There  were  several,  a  half  dozen  petitions,  sent  in  in  the  early 
part  of  the  session,  one  or  two  from  a  district  conference;  I  have  forgotten  the  exact 
title,  but  it  is  one  of  the  smaller  bodies;  and  also  perhaps  a  half  dozen  from  some  of 
the  smaller  ]\Iethodist  district  conferences.  There  were  perhaps  eight  or  ten  petitions 
sent  in. 

r\Ir.  Dunaway:  1  wish  to  state  tha.t  they  escaped  my  attention.  I  should  like  to 
be  informed  to  what  standing  committee  of  the  Convention  those  petitions  have  been 
referred?  Can  any  gentleman  upon  the  floor  answer  me  that  question?  I  ask  if  an^- 
petitions  have  been  presented  here  and  have  been  referred  to  anj*  one  of  the  standing 
committees  of  the  Convention?  T  received  no  response.  I  take  it  for  granted  that  they 
have  not  been  so  referred.    Individual  members  of  this  Convention  ma^-  have  been  peti- 
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tioned  by  churches  or  ministers,  but  I  do  not  know  of  any  petition  that  has  come  here 
in  regular  form. 

I  accept  the  statement,  of  course,  of  the  gentleman  from  Prince  Edward  that  some 
have  been  sent.  I  do  not  know  their  source.  I  do  not  know  to  what  committee  they  have 
been  referred,  nor  do  I  suppose  that  any  committee  of  this  Convention  will  report  upon 
these  to  this  Committee.  I  do  not  wish  to  mistake  any  facts,  and  if  I  am  in  error  upon 
this  matter,  I  shall  be  glad  to  be  corrected,  before  I  proceed  further. 

Mr.  Mcllwaine:  1  have  no  doubt  the  gentleman  is  correct,  but  there  was  such  an 
impression  on  my  mind  from  statements  1  saw  in  the  papers  as  to  one  or  two  or  half  a 
dozen  of  these  bodies  having  taken  action  on  this  subject.  I  thought  it  was  well  to  call 
the  attention  of  the  gentleman  to  the  subject  now,  so  that  he  might  answer  it.  But  I 
presume  he  is  entirely  correct. 

Mr.  Dunaway:  It  seems  to  me,  sir,  that  I  have  some  recollection  that  certain  bodies 
did  take  action  on  it  at  the  beginning  of  our  session.  But  still,  in  regard  to  the  matter 
of  petitions,  I  do  not  think  I  have  stated  the  matter  incorrectly. 

Now,  I  wish  to  affirm  that,  with  very  rare  exceptions,  the  churches  of  this  State  of 
all  denominations,  and  the  ministers  of  this  State  of  all  denominations,  are  content  with 
the  present  status.  I  am  very  glad  to  say  that  in  no  part  of  the  world  is  there  a  purer 
religion  than  in  our  beloved  Commonwealth. 

Mr.  Thorn:  I  would  like  to  ask  the  gentleman  upon  what  evidence  he  bases  the 
assertion  that  the  churches  and  ministers  of  this  Commonwealth  are  contented  with 
the  present  status? 

Mr.  Dunaway:  I  have  said  that  with  rare  exceptions  they  are;  and  I  base  it  on  the 
fact  that  we  have  not  had  petitions  flowing  in  upon  us  for  a  change  of  our  organic  law. 
This  matter  has  been  brought  to  the  attention  of  the  Virginia  people  by  the  reports 
that  have  gone  forth  from  the  secular,  and  the  religious  press  of  the  State,  too,  and  the 
members  of  this  Convention  have  not  had  sent  to  them  applications  for  a  change  of  our 
organic  law.    I  base  my  belief  upon  the  absence  of  such  applications. 

I  say  again  that  the  churches  of  Virginia  have  received  at  the  hands  of  the  General 
Assembly  the  benefits  of  all  the  legisla^tion  that  is  desirable  or  salutary.  Churches  now 
have  secured  to  them  the  title  to  seventy-five  acres  of  land  in  the  country  and  to  two  acres 
in  incorporated  towns.  This  is  ample  for  sites  for  meeting  houses,  parsonages,  school- 
houses  and  cemeteries.  Already  large  possessions  have  been  acquired,  and  these  remain 
untaxed.  Moreover,  though  the  State  has  refused  to  incorporate  the  churches,  it  does 
incorporate  their  agencies  with  power  to  receive  and  manage  funds  for  purposes  of  edu- 
cation, missions  and  charities. 

Mr.  Glass:  Does  not  the  General  Assembly  incorporate  church  agencies,  with  au- 
thority to  hold  property? 

Mr.  Dunaway:    Yes,  sir. 

Mr.  Glass:  I  should  like  to  ask  the  gentleman  to  define  and  exactly  distinguish  the 
difference  between  incorporating  a  church  agency,  entirely  controlled  by  and  belonging 
to  a  church,  and  incoTporating  the  church  itself  for  the  purpose  of  holding  property. 

Mr.  Dunaway:  The  gentleman  is  so  well  able  to  draw  nice  distinctions  that  I  marvel 
that  he  has  not  drawn  it  himself.  And  if  he  cannot  do  it  without  my  assistance,  I  doubt 
my  ability  to  help  him.  (Laughter.) 

Mr.  Glass:  I  must  make  open  confession  of  my  utter  inability  to  draw  the  distinc- 
tion. 

Mr.  Dunaway:  Let  me  cite  a  few  of  the  instances  in  which  charters  have  hereto- 
fore been  granted,  as  examples  of  many  others:  In  1S54  the  Protestant  Episcopal  Theo- 
logical Seminary,  with  a  munificent  property  limit  of  250  acres  of  land  and  $250,000 
worth  of  property;  in  1855  the  Union  Theological  Seminary,  with  the  like  limit  of  prop- 
erty; in  1872  the  Board  of  Foreign  Missions  of  the  Southern  Baptist  Convention;  in  1873 
the  Presbyterian  Committee  of  Publication;  in  1886  the  trustees  of  the  Baptist  Min- 
isters' Relief  Fund;  and  at  the  last  regular  session  of  the  General  Assembly,  the  Virginia 
Conference  Orphanage  of  the  Methodist  Episcopal  Church,  South. 

Mr.  Thom:    I  should  like  to  repeat  seriously  the  question  which  was  asked  by  the 
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i;entleman  from  Lynchburg,  and  I  should  like,  as  I  suppose  m^^  friend  will  admit  that  this 
is  a  serious  question,  to  receive  a  serious  answer.  I  wish  to  address  myself  to  his  view 
of  that  question  if  I  shall  take  part  in  this  debate.  I  wish  to  know  from  his  standpoint 
what  is  the  distinction  in  principle  between  Incorporating  the  church  itself  and  enabling 
it  to  hold  property,  and  incorporating  an  agency  of  the  church,  entirely  controlled  by 
the  church,  and  enabling  it  to  hold  property. 

I  ask  the  question  in  entire  good  faith,  and  not  for  the  purpose  of  throwing  my  friend 
off  his  argument,  but  simply  to  know  the  real  view  on  which  he  is  basing  his  distinction. 

Mr.  Dunaway:  I  know  the  gentleman  asks  the  question  in  good  faith  and  that  the 
gentleman  from  Lynchburg  did,  too,  but  if  they  will  be  patient  a  little  while,  perhaps  as 
I  proceed  in  the  argument  the  distinction  and  the  great  difference  may  appear  from 
what  I  shall  say. 

I  have  said,  sir,  that  there  is  no  necessity  for  the  incorporation  of  churches.  The 
gentleman  from  Roanoke  (Mr.  Robertson)  says  that  when  the  matter  was  before  the 
Committee  he  asked  me  if  i  would  receive  a  hundred  thousand  dollars  for  the  Baptist 
Church.  Yes,  sir,  and  a  hundred  thousand  times  that  mtich,  if  I  could  get  it.  Of  course 
it  would  be  understood  that  not  a  penny  of  it  w^ould  remain  in  my  hands.  But  if  the 
gentleman  wants  to  help  the  Baptist  denomination,  here  is  the  incorporated  board  of 
trustees  that  takes  care  of  our  old  ministers  and  oilr  orphans.  If  he  is  disposed  to 
propagate  the  religion  of  Jesus  Christ  throughout  the  world  with  large  sums  of  money, 
here  is  an  Incorporated  board  of  missions  for  that  very  purpose;  or  if  he  or  any  other 
gentleman,  be  he  a  man  of  moderate  means  or  be  he  a  millionaire,  desires  to  help  some 
other  religious  denomination  of  Christians,  he  will  find  societies  already  incorporated 
that  are  able  to  take  care  of  and  properly  administer  these  benefactions. 

But  now  I  propose  to  proceed  a  step  further.  I  hope  I  have  not  wearied  the  mem- 
bers of  the  Committee,  because  I  am  now  about  to  launch  out  tipon  a  consideration  of  the 
more  important  features  of  the  questions  involved  here. 

Now,  suppose  churches  should  be  incorporated.  Suppose  the  policy  of  the  past 
should  be  reversed,  that  there  shotild  be  no  restraint  upon  the  power  of  the  General 
Assembly.  There  would  come,  sir,  at  the  very  next  session  of  the  General  Assembly  the 
representatives  of  some  church — from  what  I  have  heard,  and  without  any  disrespect  at 
all,  I  am  quite  sure  that  if  this  restriction  is  removed  there  would  come  representatives 
from  parts  of  the  State,  quite  certainly  from  the  section  of  country  represented  by  my 
friend  from  Norfolk — who  would  ask  for  the  incorporation  of  their  churches. 

Mr.  Thom:    If  that  be  so,  then  the  churches  are  desiring  incorporation? 

Mr.  Dunaway:    I  have  not  heard  of  any  except  those  in  your  neighborhood. 

Mr.  Thorn:  You  say  you  are  afraid  the  Legislature  is  going  to  be  overwhelmed 
with  applications.  Then  there  must  be  some  demand  for  relief  on  the  part  of  the 
churches. 

Mr.  Dunaway:  I  have  not  said  the  Legislature  would  be  overwhelmed.  I  said  if 
you  stril^e  it  out  of  the  Constitution  there  would  come  before  the  next  session  of  the 
General  Assembly  some  applications — a  few. 

Mr.  Robertson:  Will  the  gentleman  let  me  interrupt  him  a  second?  No  church  can 
come  here  and  make  a  special  application  for  a  charter.  It  would  have  to  be  done  under 
general  law. 

Mr.  Dunaway:  I  will  come  to  that  point  presently.  The  object  is  to  incorporate 
churches.  Do  not  lose  sight  of  the  main  point  in  this  controversy.  We  had  an  incor- 
porated church  in  Virginia  from  the  foundation  of  the  colony  until  it  was  completely  dis- 
estabhshed  by  the  sale  of  the  glebe  lands.  From  that  time  to  this  there  has  been  no 
incorporated  church  in  the  Commonwealth  of  Virginia.  The  object  of  gentlemen  upon 
this  floor  is  to  gain  the  power  for  the  Legislature  to  incorporate  churches.  Just  let  us 
bear  in  mind  what  is  the  distinct  issue  before  us. 

If  that  were  done,  of  course  it  would  involve  the  conferring  of  all  tliose  powers  that 
are  incident  to  secular  aggregate  corporations.  If  gentlemen  deny  this,  then  they  use 
the  wrong  word.  It  is  not  incorporation  at  all.  The  very  idea  of  incorporation  carries 
with  it  that  every  church  might  then  have  what  no  church  in  Virginia  now  has,  a  new 
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and  strange  device,  and  that  would  be  a  common  seal,  whereby  it  might  act  and  speak 
in  the  acquisition  and  management  of  property.  It  could  sue  and  be  sued,  grant  and 
take,  by  its  corporate  name,  and  do  all  other  acts  that  may  be  done  by  natural  persons. 
It  could  receive  devises  and  bequests,  purchase  lands,  houses  and  stocks,  and  hold  them 
for  the  benefit  of  themselves  and  their  successors. 

It  is  now  the  glory  of  the  churches  of  Jesus  Christ,  that  they  are  different  from  all 
other  associations  known  among  men.  If  they  should  be  incorporated  they  would  invade 
the  domain  of  secular  organizations,  and  become  assimilated  to  them.  '"Make  us  a  king," 
said  the  Israelites  to  Samuel,  "that  we  may  be  like  all  the  nations,"  thus  forfeiting  their 
noblest  peculiarity  of  having  Jehovah  alone  as  their  king.  For  awhile  they  seemed  to 
prosper.  iJnder  their  third  monarch  they  rose  to  the  height  of  their  national  wealth  and 
power,  but  from  that  time  onward  they  degenerated  until  their  state  was  destroyed  and 
their  people  dispersed. 

The  kingdom  of  Christ  is  not  of  the  world,  either  in  its  aims  or  its  methods.  If  the 
churches  should  be  incorporated  they  would  become  like  other  corporations — of  the 
world — secularized.  They  would  acquire  large  possessions.  They  would  become  at  first 
takers  and  then  buyers,  and  perhaps  lenders  also.  The  evils  of  litigation  would  follow. 
Now  a  church  would  be  defendant  in  court,  and  now  recovering  debts  by  suit,  and  bidding 
in  property  sold  under  deeds  of  trust.  It  would  incur  the  popular  feeling  of  that  hos- 
tility and  .iealousy  which  is  now  entertained  towards  secular  corporations,  and  thus  be- 
come shorn  of  spiritual  power, 

Mr.  Thom:  Have  these  evil  consequences  been  observed  in  connection  with  the  in- 
corporation of  church  agencies  of  your  church? 

Mr.  Dunaway:  Not  yet.  Mr.  Chairman,  I  am  not  only  opposed  to  striking  this  pro- 
vision from  the  Constitution,  but  I  should  not  be  surprised  if  the  time  should  come  in  the 
near  future,  perhaps  when  another  Constitutional  Convention  assembles  in  this  hall,  when 
a  cry  will  come  to  the  Convention  from  all  over  the  Commonwealth  for  a  new  restriction 
to  be  imposed  upon  the  Legislature  against  incorporating  so  many  agencies,  with  powers 
of  acquiring  and  holding  in  a  state  of  unproductiveness  so  much  of  the  property  of  this 
State. 

Mr.  R.  Walton  Moore:  With  reference  to  the  question  propounded  by  the  gentleman 
from  Norfolk,  I  will  state  that  the  church  agencies  to  which  he  adverts  are  for  specific 
purposes,  and  they  are  incorporated  for  the  one  object  of  carrying  out  those  specific  pur- 
poses. They  do  not  have  the  unrestricted  power  that  is  proposed  to  be  given,  if  this  pro- 
vision of  the  Constitution  is  eliminated,  to  denominations  in  the  State  and  if  the  separate 
churches  in  the  State  are  allowed  to  be  incorporated.  The  distinction  is  drawn  clearly 
by  the  Court  of  Appeals  in  this  State  in  the  case  of  Fifield  vs.  Van  Wyck,  95  Va.  That 
was  a  case  v/hich  arose  in  the  city  of  Norfolk.  There  the  effort  of  the  testator  was  to- 
give  property  to  the  New  Jerusalem  Church,  That  effort  was  disallowed  by  the  Court  of 
Appeals. 

In  the  other  cases  which  have  been  referred  to  by  the  gentleman  from  Roanoke  and 
v/hich  the  gentleman  from  Norfolk  has  in  mind,  dealing  with  these  church  agencies,  our 
court  said  that  those  agencies  could  take  property  and  employ  property  for  specific  pur- 
poses. The  distinction  is  perfectly  clear,  it  seems  to  me,  between  the  proposition  to  in- 
corporate generally  any  denomination  in  the  State  and  any  individual  church  in  the 
State,  and  upon  the  other  hand  to  allow  the  incorporation  of  these  church  agencies  and 
vest  them  with  the  right  to  hold  property. 

Mr.  Dunaway:  Proceeding  with  my  remarks,  I  wish  to  call  attention  to  another 
objection  to  the  incorporation  of  churches,  and  that  is  that  the  harmonious  relation  now 
existing  between  the  State  and  the  churches  would  be  almost  inevitably  disrupted.  All 
secular  corporations  are  directly  interested  in  the  State  and  the  State  in  them.  Between 
them  there  are  mutual  sympathy  and  a  community  of  interest.  They  are  chartered  not 
merely  for  their  own  enrichment,  but  for  the  advancement  of  the  material  progress  of  the 
community.  If  the  State  fosters  them,  they  in  turn  promote  the  public  convenience  and 
pour  a  part  of  their  wealth  into  the  public  treasury.  But  with  respect  to  religious  cor- 
porations, the  case  is  different.   No  State  can  prosper  without  religion.   Yet,  according  to 
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the  true  and  just  theory  of  American  government,  there  can  be  no  alliance  between 
church  and  State.  A  corporate  church  is  an  alienated  power  beyond  the  State's  controL 
I  call  particular  attention  of  gentlemen  upon  the  other  side  to  that  declaration. 

Mr.  Glass:  As  a  matter  of  fact,  have  we  not  a  combination  of  church  and  State? 
Does  not  the  church  now  get  special  privileges  that  the  individual  and  corporate  bodies 
do  not  possess?  Is  it  not  relieved  from  taxation?  Is  it  not  fostered  by  the  State?  Is 
there  not  a  system  of  paternalism  in  the  relationship  of  the  church  and  State? 

Mr.  Dunaway:  It  seems  we  shall  not  be  content  until  we  get  down  to  the  very  bot- 
tom of  this  question;  and,  for  my  part,  to  the  bottom  I  am  willing  to  go. 

Will  some  gentleman  let  me  have  the  Code  and  turn  to  the  section  that  exempts 
churches  from  taxation? 

While  that  section  is  being  looked  up,  I  wish  to  say  to  the  gentleman  from  Lynchburg 
that  if  he  will  offer  a  resolution  doing  away  with  that  exemption,  and  support  it  with  his 
ingenuity  and  eloquence,  he  will  not  find  me  voting  against  it. 

Mr.  Glass:  I  will  say,  on  the  other  hand,  that  if  the  reverend  gentleman  will  offer 
one  he  will  not  find  me  voting  against  it. 

Mr.  Dunaway:  I  am  willing  to  break  up  the  very  last  vestige  of  paternalism  of  State 
towards  the  Church  of  Christ. 

Now,  I  have  been  interrupted  in  my  argument  by  a  reference  to  this  matter  of  pater- 
nalism in  the  matter  of  the  exemption  of  churches  from  taxation.  It  is  bad  enough  as  it 
is.  If  this  proposition  prevails  and  churches  are  incorporated  and  acquire  wealth,  in  the 
future  they  will  hold  a  large  part  of  the  real  and  personal  property  of  the  Commonwealth 
of  Virginia,  and  the  treasury  of  Virginia  will  either  be  bankrupt  or  the  State  will  be  com- 
pelled to  tax  the  churches. 

Mr.  Glass:  Would  not  that  ver^^  state  of  affairs  bring  about  the  taxation  of  church 
property,  as  it  ought  to  be  brought  about? 

Mr.  Dunaway:  I  am  not  willing  to  pay  such  a  big  price  for  the  taxation  of  churches 
as  to  turn  over  the  property  of  the  Commonwealth  to  the  churches.    Now  let  me  read: 

All  real  estate  and  buildings  thereon  owned  b}"  any  religious  denomination  and 
used  as  a  church,  or  for  divine  worship,  or  as  a  church  parsonage;  public  burying 
grounds,  appropriated  and  not  for  sale. 

Now,  if  that  was  all  there  was  in  the  Code,  gentlemen,  we  might  all  be  willing,  per- 
haps, if  we  were  members  of  the  General  Assembly  or  could  influence  them,  to  strike  it 
out,  but  along  with  what  other  exemptions  are  these  exemptions  in  favor  of  churches 
classed?    It  is  a  very  long  section: 

Real  estate  belonging  to  any  county,  city,  or  town,  to  free  schools,  to  the  Universitj^ 
of  Virginia,  to  the  Virginia  Military  Institute,  to  incorporated  colleges  and  academies, 
to  seminaries  and  other  institutions  devoted  to  purposes  of  education,  to  private  schools, 
or  incorporated  or  joint  stock  companies,  where  the  proceeds  are  not  distributed  to 
private  individuals,  to  the  Institution  for  the  Education  of  the  Deaf  and  Dumb  and  the 
Blind,  to  lunatic  asylums,  to  orphan  asylums,  to  the  Ladies'  Mount  Vernon  Association; 
real  estate  owned  by  free  libraries  and  church,  Masonic,  Odd-Fellows  

And  so  on  and  so  on  through  the  list.  The  Legislature  has  supposed  that  it  would 
be  ihe  part  of  good  policy,  while  exempting  these  educational  and  fraternal  associations 
and  institutions  from  taxation,  to  include  along  with  them  the  churches.  But  while  that 
has  been  winked  at,  and  may  possibly  continue  to  be  winked  at,  it  is  no  reason,  I  affirm, 
why  v\^e  should  depart  from  what  has  been  the  policy  of  the  State  throughout  her  entire 
history. 

Mr.  Glass:  My  friend  has  not  exactly  caught  the  meaning  of  my  interruption.  He 
is  undertaking  to  depict  a  state  of  affairs  and  refer  to  this  proposition  made  here  to  in- 
corporate churches,  whereas,  as  a  matter  of  fact,  that  state  of  affairs  already  exists  and 
is  not  due  to  the  incorporation  of  the  churches, 

Mr.  Dunaway:  I  will  ask  the  gentleman  from  Lynchburg  if  it  would  not  exist  to  a 
much  larger  extent? 
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Mr.  Glass:  On  the  contrary,  I  think  it  would  break  up  the  present  state  of  affairs, 
and  that  it  would  inevitably  lead,  as  I  think  it  inevitably  ought  to  lead,  to  the  taxation  of 
church  property. 

Mr.  R.  Walton  Moore:    Has  it  done  so  anywhere  else? 

Mr.  Glass:  I  do  not  know  anything  about  that,  but  has  it  led  to  this  state  of  affairs 
anywhere  else  where  they  have  it  in  forty-three  States  of  the  Union? 

Mr.  R.  Walton  Moore:  My  friend  from  Lynchburg  rather  switched  away  from  the 
point  he  started  on.  He  seems  to  think  that  if  we  allow  churches  to  hold  more  property 
it  will  break  up  the  exemption  of  church  property  from  taxation.  The  suggestion  I  make 
in  reply  is  that  in  forty-odd  States  they  have  been  allowed  to  acquire  more  property  by 
becoming  corporations,  and  yet,  so  far  as  I  know,  they  still  hold  their  property  exempt 
from  taxation  in  those  States.  It  is  fair  to  suppose  that  if  you  let  them  hold  more  prop- 
erty in  Virginia  they  will  continue  to  enjoy  the  immunity  they  now  enjoy. 

Mr.  Glass:  My  friend  from  Fairfax  may  misunderstand  me,  but  I  do  not  misunder- 
stand him.  I  did  not  allege  that  as  the  only  reason  v/hy  we  should  incorporate  churches, 
because  the  distinguished  gentleman  from  Roanoke  has  given  many  other  reasons  why 
we  should,  but  my  friend  from  Fairfax  retorted  upon  me,  and  asked  me  if  the  incorpora- 
tion of  churches  brought  about  that  state  of  affairs  in  the  forty-three  States  that  do  in- 
corporate churches.  I  simply  retorted  upon  him  and  asked  him  if  it  had  brought  about 
the  state  of  irreligion  and  demoralization  that  the  gentleman  from  Lancaster  has  just 
depicted  to  us.    I  say  it  has  not. 

Mr.  Wysor:  I  move  that  the  gentleman  from  Lancaster  be  allowed  to  proceed. 
(Laughter.) 

Mr.  Dunaway:  I  second  the  motion  of  the  gentleman  from  Pulaski.  I  should  have 
no  objection  to  the  interruption  of  gentlemen,  but  really  the  question  of  my  friend  is  an 
introduction  of  new  matter  into  this  discussion,  and  for  that  reason  I  pass  it  by  as  not 
being  germane  to  the  subject  before  me. 

I  was  saying  that  if  we  have  churches  like  secular  corporations,  by  giving  them  cor- 
porate powers,  we  would  break  up  the  present  harmonious  relations  that  exist  between 
church  and  State.  AVith  respect  to  religious  corporations,  the  case  is  very  different  from 
that  of  secular  corporations.  A  corporate  church  is  an  alienated  power  beyond  the  State's  ! 
control.  The  interest  of  the  corporators  is  different  from  the  State's,  and  hostile  to  it. 
The  richer  grows  the  church  the  poorer  grows  the  State.  At  this  time  there  are  mutual 
feelings  of  respect  and  friendship.    Then  there  would  arise  jealousy,  discord,  animosity. 

If  this  provision  of  the  Constitution  should  be  stricken  out,  either  the  General  Assem- 
bly would  be  annoyed  by  applications  for  charters  or  else  it  would  be  compelled  to  pass  a 
general  law.  Under  the  first  supposition,  the  time  of  the  members  would  be  consumed  IL 
and  the  Acts  of  Assembly  encumbered;  under  the  other,  a  dangerous  delegation  of  power  f 
to  the  courts  would  be  granted  in  favor  of  multitudinous  unknown  applicants.  I  have 
said  that  some  churches  would  apply  the  very  first  session.  The  evil  once  started  would 
grow.  The  churches  now  contented  with  their  legal  privileges  would,  after  a  time,  feel 
constrained  to  follow  the  example  of  others,  lest  they  should  be  at  a  disadvantage.  Of 
course,  there  could  be  no  discrimination.  That  would  be  bigotry,  intolerance,  despotism. 
All  must  fare  alike — Protestants,  Catholics,  Jews,  spiritualists,  Swedenborgians,  and  Mor- 
mons— for  there  are  some  of  all  these  denominations  in  the  State  of  Virginia.  The  land 
would  be  filled  with  religious  corporations. 

Do  gentlemen  know  how  many  religious  societies  there  are  in  the  State  of  Virginia? 
At  the  last  census  there  lacked  only  two  of  being  5,000.  Since  that  time  the  number  has 
grown.  I  suppose  there  are  at  least  5,500  churches  or  religious  societies  in  the  State  of 
Virginia  to-day,  and  all  of  these  would  be  entitled  to  incorporation.  They  comprise  more 
than  a  third  of  the  population  of  Virginia,  and  they  could,  if  they  desired,  control  the 
votes  of  another  third.  In  the  race  for  the  accumulation  of  wealth  they  can  begin  with  a 
capital  of  about  $11,000,000. 

Who  can  doubt  that  in  the  course  of  tim.e  the  churches  would  accumulate  large 
possessions?   What  Judge  Tucker  said  in  1832  is  true  to-day: 
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The  church,  if  made  capable  to  take,  while  it  is  continually  acquiring,  from  the 
liberality  of  the  pious  or  the  fears  of  the  timid,  or  the  credulity  of  the  ignorant,  never 
can  part  with  anything;  and  thus,  like  those  sustaining  powers  in  mechanics,  which 
retain  whatever  they  once  have  gained,  it  advances  with  a  step  that  nevar  retrogrades. 
The  natural  cupidity  of  the  human  heart  is  watched  by  the  devotee  himself,  with  the 
less  jealousy  in  his  pursuit  after  acquisitions  for  the  church,  since  he  believes  it  to  be 
purified  from  the  dross  of  selfishness,  and  sanctified  by  the  holy  object  of  his  ambition. 
Thus  it  is  that,  however  humble  in  its  beginning,  accumulation  is  the  natural  result  of 
the  power  vested  in  any  religious  society  to  acquire  property.  The  same  influence 
which  enables  it  to  gain  from  the  State  its  first  insignificant  privileges,  will  secure  to 
It.  from  time  to  time,  new,  though  apparently  inconsiderable,  accessions,  until,  at  last, 
the  power  will  be  acquired  which  legislative  jealousy  has  apprehended.  Property, 
indeed,  it  need  not  ask  of  the  Legislature.  The  power  to  take  and  accumulate  alone 
is  necessary;  all  time  has  shown  that  the  influence  of  feelings  of  devotion  will  do  the 
rest. 

If  we  desire  to  know  the  chief  reason  why  Virginia  legislatures  and  constitutional 
conventions  have  heretofore  refused  to  confer  corporate  powers  upon  churches,  it  is  not 
far  to  seek.  They  knew  that  wealth  is  power,  and  they  feared  the  interference  of  that 
Dower  in  public  measures  and  political  elections. 

The  gentleman  from  Roanoke  quoted  a  question  and  an  answer  that  were  made 
before  the  Committee  when  this  matter  was  being  considered,  and  I  was  asked  whether 
it  were  not  one  of  my  main  objections  that  I  feared  evils  wotild  grow  out  of  it.  I  replied, 
as  the  gentleman  has  correctly  stated,  that  it  was  because  of  my  fears.  I  have  those 
fears  to-day.  There  are  some  fears  that  are  cowardly.  There  are  some  fears  that  wise 
and  brave  men  may  indulge,  and  if  I.  I\Ir.  Chairman,  am  a  fearful  man  upon  this  sub- 
ject, I  am  not  the  first  man  who  has  feared.  The  men  v-ho  passed  the  act  of  1785  were 
fearful  men.  The  men  who  adopted  the  Bill  of  Rights  were  fearful  men.  The  men  who 
made  the  Constitution  of  1S29-1S3<J  were  fearful  men.  The  men  who  made  the  Consti- 
tution of  1S.50-1S51  were  fearful  men.  All  of  these  men  feared  that  if  yoti  incorporated 
the  churches  the  evils  of  which  I  have  spoken  wotild  come  upon  the  Commonwealth. 

Have  not  our  legislators  trouble  enough  with  existing  corporations?  Are  not  the 
people  uneasy  and  apprehensive?  What  if  you  should  create  five  thousand  additional 
corporations?  The  fact  that  they  are  religious  makes  no  essential  difference.  If  they 
have  the  rights  of  other  corporations  they  will  so  far  become  secular.  They  would  not 
seek  to  damage  the  State,  they  would  simply  exercise  the  powers  conferred  by  the 
State.  But  they  would  necessarily  damage  the  State  by  acquiring  a  large  part  of  its 
wealth  and  holding  it  in  a  state  of  unproductiveness.  The  danger  may  seem  small  to- 
day, but  who  can  predict  the  result? 

The  gentleman  from  Roanoke  does  not  see  a  particle  of  danger.  The  gentleman 
from  Lynchburg  and  the  gentleman  from  Norfolk  see  no  danger  vs'hatsoever.  I  say  it 
may  seem  small,  but  it  might  grovs-  in  size  after  a  while.  It  is  wise  to  beware  of  the 
beginning.  A  little  cloud  no  bigger  than  a  man's  hand  may  expand  till  it  blackens  all 
the  heavens  and  pours  a  deluge  upon  the  earth  beneath. 

One  object,  as  I  apprehend,  that  gentlemen  hope  to  accomplish  by  incorporating  the 
churches,  is  that  they  may  take  property  by  last  will  and  testament. 

If  I  am  incorrect  in  that  I  would  be  glad  to  be  informed.  Gentlemen  want  the 
churches  incorporated  so  that  any  particular  church  may  recei^-e  a  devise  or  bequest 
directly  and  in  its  corporate  name.  Xow,  I  wish  to  say  as  emphatically  as  I  can  that  it 
is  just  this  that  I  deplore  most  of  all  about  this  entire  business.  If  there  were  no  other 
objection,  this  alone,  in  my  mind,  would  be  insuperable. 

The  right  of  churches  to  take  property  by  last  will  and  testament  was  first  conferred 
in  the  city  of  Rome,  1,580  years  ago.  1  make  that  as  a  true  historical  statement.  I  re- 
peat it,  that  1.580  years  ago  in  the  city  of  Rome  the  power  was  first  conferred  upon  the 
rhurches  of  receiving  property  by  last  will  and  testament,  and  I  assert  that  from 
'hat  day  to  this  it  has  been  a  root  from  which  evil  alone  continually  has  grown.  Then 
wealth  began  to  flow  from  princes  and  peasants  into  the  coffers  of  the  clergy-.  It  be- 
came fashionable  for  every  man  to  leave  a  legacy  to  the  church,  so  that  soon  it  owned  a 
.arge  share  of  the  property  of  the  State.  Just  in  that  degree  piety  declined,  while 
48— Const.  Debs. 
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superstitions  were  augmented  and  ceremonies  multiplied.  Men  came  to  rely  upon  ex- 
ternal baptism,  rather  than  that  justification  by  faith  it  was  designed  to  symbolize. 
The  Dark  Ages  ensued.  The  Bishop  of  Rome  put  his  foot  upon  the  neck  of  the  Emperor 
of  Germany.  1  will  not  dwell  upon  the  accumulation  of  property  in  the  churches  and 
the  resulting  corruption  of  doctrine  and  morals  in  Italy,  Spain,  France  and  Germany. 
Draw  a  veil  over  the  dark  picture,  and  look  at  England,  the  home  of  our  ancestors. 
Property  rights  were  there  given  to  the  churches  as  to  other  corporations  rather  than  to 
individuals,  and  out  of  these  immunities  they  grew  rich,  to  the  danger  of  the  State  and  the 
wrong  of  the  individual  citizen.  At  last  it  was  found  necessary  to  except  them  out  of  the 
statute  of  wills,  and  the  code  was  loaded  with  statutes  of  mortmain. 

Our  fathers  were  mindful  of  that  lesson.  Shall  it  be  ignored  by  us?  Shall  the  right 
be  conferred  afresh,  lest,  forsooth,  much  property  should  be  lost  to  the  churches?  I 
answer  that  it  is  a  happy  loss — a  gain  to  the  State  and  a  benefit  to  Christianity.  Let  all 
men  know  that  if  they  desire  to  help  the  church,  they  must  do  it  while  they  live.  Let 
them  freely  give  to  missionary  boards,  and  to  educational  and  charitable  institutions, 
and  see  with  their  own  eyes  the  blessings  of  their  beneficence.  If  they  will  not  do  that, 
let  the  property  go  where  it  belongs — to  widows  and  children,  aged  parents,  and  needy 
kindred.  It  had  better  be  in  their  hands,  that  they  may  make  voluntary  contributions, 
than  by  enriching  a  corporation,  dry  up  the  fountains  of  Christian  liberality,  and  pam- 
per, perhaps,  a  beneficed  clergy. 

If  property  may  be  devised  to  churches  many  persons  would  then  as  now  postpone 
the  making  of  their  wills,  until  they  were  encumbered  by  the  infirmities  of  age,  or 
alarmed  by  the  prospect  of  approaching  dissolution.  Among  all  the  ministers  of  all  de- 
nominations there  would  be  some  who  might  seek  to  have  legacies  for  their  churches 
engrafted  in  the  wills  of  their  parishoners,  flattering  themselves  that  their  interference 
is  justified  by  the  goodness  of  their  purpose.  And  even  without  clerical  suggestion 
cases  might  occur  where  the  sick  and  dying  would  make  the  vain  attempt  to  atone  for 
their  sins  by  consecrating  ill-gotten  and  miserly-hoarded  gains  to  pious  uses.  Then  the 
purest  pastor  would  be  liable  to  suspicion.  He  would  continue  to  go,  as  he  now  does,  to 
comfort  the  penitent  with  assurances  of  God's  forgiving 'love,  remind  the  departing  saint 
of  the  heavenly  rest,  and  to  pray  and  weep  with  the  sorrowing  family;  but  if  it  should 
turn  out  that  the  will,  of  which  he  is  ignorant,  contains  a  legacy  for  his  church  he  would 
be  suspected  of  having  used  his  influence  in  that  direction,  and  his  usefulness  would  be 
impaired  if  not  destroyed. 

The  advocates  of  the  proposed  innovation  hold  forth  for  our  imitation  the  example 
of  some  of  the  States  of  the  American  Union.  I  believe  it  was  on  yesterday  when  the 
subject  of  damages  was  under  discussion  that  I  heard  the  gentleman  from  Roanoke  say 
that  the  argument  from  precedent  set  by  the  other  States  was  about  the  weakest  kind 
of  an  argument,  and  waxing  bold  in  his  discourse  he  even  went  so  far  as  to  say  that  it 
was  no  argument  at  all.  It  suits  his  purposes  very  well  to-day  to  bring  in  the  precedent 
of  the  other  States  of  the  American  Union,  and  he  therefore  does  it  along  with  other 
gentlemen. 

Now,  in  regard  to  these  other  States  of  the  American  Union,  if  evil  results  are  not 
yet  visible,  who  can  say  that  they  will  not  appear  hereafter?  Usually  it  is  by  slow  de- 
grees that  policies  and  principles  work  out  their  consequences.  There  has  not  yet  been 
time  enough  to  test  their  wisdom  or  their  folly.  Their  example  should  weigh  but  little 
in  comparison  with  the  long  history  of  the  past.  In  this  matter  it  is  wiser  that  Virgin- 
ians should  reverence  the  wisdom  of  their  own  political  sages  than  hastily  to  adopt  the 
recent  innovations  of  other  States. 

We  are  told  that  there  need  be  no  fear  of  the  large  and  powerful  accumulation  of 
wealth  in  the  coffers  of  incorporated  churches,  because  the  General  Assembly  can  pre- 
scribe safe  and  adequate  limitations.  It  is  not  proposed  to  limit  the  number  of  the 
corporations.  Neither  is  it  proposed  to  limit  the  time  of  their  duration.  If  a  time  limit 
should  be  set  there  would  be  a  partial  confession  of  the  impropriety  of  such  legislation. 
Things  that  are  good  ought  not  to  cease.  If  no  time  limit  is  set  the  churches  become 
perpetual  corporations.    If,  therefore,  the  dangers  I  have  mentioned  should  arise  the 
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State  would  be  powerless  to  avoid  them.  A  charter  cannot  be  repealed  against  the 
consent  or  without  the  default  of  the  corporation  judicially  ascertained  and  declared. 
There  would  be  no  remedy  but  revolution.  The  Legislature  could  not  be  looked  to  for 
relief,  for  corporate  churches  could  combine  and  elect  a  legislature  subservient  to  their 
interests.  The  limitations  of  which  gentlemen  speak  apply  to  the  amount  of  money  and 
the  quantity  of  real  property.  It  is  easy  now  to  enforce  the  limitations  of  land  pre- 
scribed by  the  Code.   But  then  it  would  be  difficult. 

Congregations  can  multiply  themselves  by  sending  out  colonies  indefinitely.  There 
is  not  a  church  of  any  denomination  in  this  city  that  could  not  send  out  two  or  three 
colonies.  I  will  take  the  First  Baptist  Church,  before  me  here,  a  large,  a  powerful,  and 
a  noble  organization.  It  is  entitled  to  hold  two  acres  of  land  in  the  city  of  Richmond.  It 
wants  two  more  acres  of  land,  whether  for  a  church  site  or  for  any  other  purpose.  It 
wants  it  in  the  city.  It  can  send  out  a  colony.  It  can  organize  that  colony  and  get  two 
more  acres  of  land  if  it  has  the  money  to  buy  it.  It  can  send  out  as  many  colonies  as 
are  necessan-  in  order  that  it  may  acquire  a  large  amount  of  land. 

You  can  take  any  country  church  of  any  denomination  in  Virginia  entitled  to  hold 
seventy-five  acres  of  land  free  of  tax.  It  has  bought  its  seventy-five  acres  of  land.  It 
cannot  take  another  foot  under  the  statute.  VvTiat  can  it  do?  It  can  send  out  two  or 
three,  half  a  dozen,  or  some  of  them  a  dozen  colonies,  and  instead  of  seventy-five  acres 
you  will  have  six,  eight  or  ten  times  seventy-five  acres  swallowed  up  in  the  grasp  of  this 
corporation  and  that  is  exempted  also  from  taxation. 

So  I  say  it  would  be  a  hard  matter  to  limit  the  growth  of  property  in  the  hands  of 
churches.  But  eA'en  if  this  were  not  done,  if  they  sent  out  no  colonies,  the  churches 
having  become  enriched  would  come  to  this  Capitol  not  as  beggars  but  as  controllers  of 
the  votes  of  their  people,  and  get  whatever  they  demanded. 

It  is  in  the  power  of  two  religious  denominations  in  the  State  of  Virginia  to-day,  if 
they  sought  to  combine,  to  control  the  Legislature  of  the  State.  I  am  glad  to  my  heart, 
Mr.  Chairman,  that  in  our  political  elections  we  do  not  go  to  the  polls  as  members  of  this 
or  that  denomination;  we  simply  vote  as  citizens.  But  the  time  may  come,  if  we  erase 
this  measure  from  our  Constitution  and  go  into  the  business  of  incorporating  the 
churches  when  they  may  feel  their  powder  and  may  come  clamoring,  as  they  have  done, 
to  the  legislatures  of  other  States  and  in  other  times,  and  have  their  demands  granted  by 
a  subservient  legislature. 

]\Ioreover,  it  is  suggested  that  the  admitted  evils  of  the  past  could  not  now  or  here- 
after arise,  because  this  is  an  age  of  advanced  civilization.  Why  have  we  this  state  of 
civilization  in  the  Commonwealth  of  Virginia?  It  is  a  civilization  that  is  founded  in 
large  part  upon  the  Bill  of  Rights  and  the  statute  declaring  perfect  religious  freedom 
for  all  the  citizens  of  this  Commonwealth.  Our  present  high  state  of  prosperity  and  that 
large  peace  which  we  enjoy  in  the  State  of  A^irginia  is  owing  in  no  small  measure  to 
the  fact  that  you  have  this  very  provision  incorporated  in  your  Constitution.  If  you 
should  strike  that  out,  then  there  would  be  discord  arising  in  the  Commonwealth. 

But  there  is  one  thing  that  remains  unchanged,  unchangeable  with  the  progress  of 
the  centuries  as  they  come  and  go,  and  that  thing  is  human  nature.  This  is  a  wonderful 
age.  iNIarvelous  are  the  achievements  in  mechanical  invention  and  physical  conve- 
niences. Cars  are  propelled,  machinery  operated,  cities  illumined,  messages  trans- 
mitted from  continent  to  continent  by  a  power  invisible  and  incomprehensible,  and  yet 
subject  to  human  control.  Steamships  not  only  speed  upon  the  surface  of  the  ocean, 
but  even  navigate  the  depths  below.  There  is  the  prospect  of  accomplishing  the  seem- 
ingly impossible  feat  of  navigating  the  heavens  above.  But  the  human  heart,  except 
when  swayed  by  the  Spirit  of  God,  is  as  selfish,  calculating,  ambitious  as  it  was  in  the 
ages  that  are  past.  What  has  happened  may  happen  again.  If  3'ou  sow  the  like  condi- 
tions, you  will  reap  the  like  results.  (Applause.) 

Mr.  Mcllwaine:  Well,  sir,  I  will  say  a  few  words.  If  I  believed  that  the  gentleman 
from  Lancaster  (Mr.  Dunaway  had  been  heard  in  all  parts  of  the  house,  and  that  his  most 
impressive  argument  could  be  pondered  by  the  members  of  the  Convention,  I  should  not 
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say  a  word.  He  has  shown,  it  seems  to  me,  beyond  contradiction  that  there  is  no  need 
of  the  incorporation  of  churches. 

The  gentleman  from  Roanoke  (Mr.  Robertson),  who  made  a  most  interesting  address, 
says  that  the  churches  need  incorporation  in  order  that  they  may  attend  to  secular  busi- 
ness. Now,  sir,  I  have  been  a  member  of  one  of  the  churches  for  forty-odd  years.  For  a 
long  time,  eleven  years,  I  was  connected  with  one  or  two  of  its  most  important  agencies, 
and  with  my  extended  knowledge  of  the  church  in  its  varied  ramifications  I  see  no  reason 
whatever  for  the  adoption  of  the  amendment  which  is  now  before  this  body.  The  church 
as  at  present  organized  has  ample  authority  under  legislative  action  to  protect  its  prop- 
erty, and  that  is  all  that  it  needs  at  the  hand  of  the  State. 

What  do  you  mean,  Mr.  Chairman,  by  the  incorporation  of  a  church?  You  are  going 
to  give  it  power.  You  are  going  to  confer  powers  that  do  not  belong  to  it.  No  gentleman 
has  asked  the  question  categorically  what  is  the  church's  mission  in  the  world.  What  is 
it  here  for?  What  are  its  functions?  The  gentleman  from  Roanoke  hinted  at  it  very 
broadly.    The  gentleman  from  Lancaster  stated  it,  but  not  directly  and  immediately. 

Now,  sir,  I  want  to  recall  a  fact  to  your  minds  which  seems  to  have  been  overlooked. 
The  Church  of  our  Lord  Jesus  Christ  already  has  a  charter.  That  charter  is  found  in  the 
Word  of  God,  and  it  dare  not,  if  it  is  true  to  its  vocation,  ask  for  any  power  that  is  not 
absolutely  necessary  to  maintain  its  existence. 

When  Jesus  Christ  stood  before  Pilate  he  was  asked  this  question:  "Art  thou,  then, 
King  of  the  Jews?"  To  which  he  made  this  reply:  "My  kingdom  is  not  of  this  world." 
And  then  he  went  on  in  most  characteristic  language  to  utter  these  words:  "To  this  end 
v/as  I  born,  and  for  this  purpose  came  I  into  the  world,  that  I  might  bear  witness  to  the 
truth."  I  am  going  to  repeat  that.  "To  this  end  was  I  born,  and  for  this  purpose  came  I 
into  the  world,  that  I  might  bear  witness  to  the  truth."  There  is  the  charter  of  the 
Church  of  Christ.    There  is  the  power  that  has  been  committed  to  it. 

A  few  days  after  that,  with  Jesus  and  his  disciples  assembled  upon  a  mountain  in 
Galilee,  with  the  largest  assemblage  of  his  acknowledged  disciples  gathered  together  that 
were  ever  brought  together  in  one  congregation,  he  gives  them  their  commission  in  these 
words:  "Go,  make  disciples  of  all  nations;  baptize  them  in  the  name  of  the  Father,  and 
of  the  Son,  and  of  the  Holy  Ghost,  teaching  them  to  observe  all  things  that  I  have  com- 
manded you;  and,  lo,  I  am  with  you  alway,  even  unto  the  end." 

There  is  the  commission  of  the  Church  of  God.  It  is  to  declare  the  truth.  It  is  to 
make  disciples  of  men.  It  is  to  teach  men  to  observe  all  things  that  Christ  has  com- 
manded, and  there  its  commission  ends. 

The  gentleman  from  Roanoke  has  told  us,  and  he  has  told  us  truly,  that  the  church 
is  in  the  world,  and  that  consequently  it  needs  secular  support  in  order  to  carry  on  the 
agencies  which  it  uses  in  carrying  out  the  command  of  its  ascended  Lord.  And  this  is 
true. 

Now  comes  the  answer  to  the  question  of  the  gentleman  from  Lynchburg  and  the 
gentleman  from  Norfolk  as  to  the  difference  between  the  church  and  the  agencies  of  the 
church.    The  agencies  of  the  church  are  the  instrumentalities  that  are  employed  by  the 
church  to  carry  out  its  legitimate  function.    That  is  what  the  agencies  of  the  church  are. 
They  are  secular  in  large  part,  and  must  necessarily  be  the  gathering  of  money  and  the 
spending  of  money  in  various  directions  with  the  one  object  of  propagating  the  truth  and 
of  making  disciples  for  Christ.   There  is  the  publication  agency;  there  is  the  missionary 
agency,  home  and  foreign;  there  is  the  educational  agency.    But,  mark  it,  all  of  these  i 
agencies  are  under  the  control  of  the  spiritual  body,  the  body  incorporated  by  our  Lord  | 
Jesus  Christ,  that  needs  no  incorporation  from  man.    The  spiritual  body  holds  these  \ 
agencies  true  to  the  mark  for  which  they  are  designed. 

Now,  let  me  give  you  an  example.    Some  ten  or  twelve  years  ago  the  General  Assem- 
bly of  the  Presbyterian  Church,  South,  undertook  a  most  beneficent  work  in  establishing  i 
in  the  city  of  Fredericksburg  a  home  and  school  for  the  education  primarily  of  the  chil-  j 
dren  of  foreign  missionaries,  and  then  there  was  engrafted  on  it  the  children  of  deceased 
ministers  who  left  nothing  for  their  families  to  be  supported — one  of  the  very  noblest 
institutions  that  has  been  established  in  this  country.   You  gentlemen  who  have  not  had 
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miictL  to  do  with  missions  and  missionaries  do  not  know  the  great  number  of  them  who 
die  in  the  work.  Those  of  you  who  know  that  fact  know  that  it  is  necessary  oftentimes  for 
those  missionaries  to  send  their  children  to  their  homes  in  order  to  get  them  out  from  the 
fetid  atmosphere  which  their  parents  are  in  and  to  be  edticated. 

Xow,  the  General  Assembly  had  in  view  the  establishment  of  such  an  agency  as  that, 
one  of  the  most  benevolent  in  the  State  of  Virginia  or  in  the  whole  country-  A  board  of 
trustees  was  appointed  and  the  instittition  was  chartered.  AVhat  does  that  board  of  trus- 
tees go  to  do  without  asking  the  permission  of  the  General  Assembly?  Here  they  had  the 
children  of  missionaries  and  the  children  of  deceased  ministers  from  all  over  the  South. 
In  their  large-heartedness  they  determined  that  the  scope  of  the  institution  was  not  large 
enough,  and  so  they,  without  the  advice  of  the  General  Assembly,  founded  a  college,  which 
they  called  Fredericksburg  College,  determining  in  their  own  minds  that  all  of  those 
children  should  have  the  benefit  of  college  education. 

The  matter  went  to  the  General  Assembly,  and  at  once  the  General  Assembly  said: 
"You  have  acted  beyond  your  instructions.  AVe  put  you  there  for  a  specific  purpose.  You 
had  no  right  to  erect  that  college. And  they  by  resolution  demanded  that  it  should  be 
stricken  off  from  the  agencies  which  they  controlled,  and  it  was  done  so. 

Here  was  the  head  power,  the  spiritual  power,  that  controlled  all  these  agencies. 
For  eleven  years  I  was  secretary  of  one  of  these  agencies,  that  of  home  and  foreign  mis- 
sions, and  everything  carried  on  in  that  office  was  conducted  under  the  oversight  of  the 
superior  body.  I  have  no  doubt  that  all  these  agencies  are  the  better  conducted,  and  are 
kept  within  their  appropriate  functions,  because  there  is  the  spiritual  body  about  it. 

Xow,  the  point  I  make  is  that  there  is  no  need  for  the  incorporation  of  chtirches; 
that  at  present,  with  the  powers  that  are  granted  by  legislative  action  and  tmder  the 
existing  clause  of  the  Constitution,  there  is  power  enough. 

The  second  point  I  inake  is  that  there  is  no  demand  for  it.  I  thought  when  I  came 
into  the  House  this  morning  there  had  been  some  little  demand  for  it,  btit  the  gentleman 
from  Lancaster  has  shown  that  there  is  absoltitely  none.  I  have  talked  with  one  minister 
of  another  denomination  on  this  subject,  and  he  asked  me  to  support  the  amendment  that 
is  now  before  the  House.  I  told  him  that  I  could  not  do  it,  because  I  saw  no  necessity  for 
it  at  all,  and  I  thought  that  it  was  not  right  in  principle.  •"Well,  now.""  he  says,  "I  know 
a  place  where,  if  the  church  had  been  incorporated,  it  would  have  received  a  legacy  that 
it  did  not  receive,  because  it  had  no  incorporation."'  I  told  him  I  thought  that  was  a  mis- 
take; that  I  knew  a  great  many  cases  of  this  sort;  and  that  the  failure  grew  out  of  the 
fact,  not  that  tlie  churches  were  not  incorporated,  but  that  the  will  was  not  properly 
drawn;  that  the  person  had  not  gotten  a  lawyer,  or  a  competent  lawyer,  to  draw  the  will; 
and,  in  the  second  place,  that  the  devise  was  contested  "oy  the  relatives  of  the  deceased, 
and  it  was  thrown  out  on  that  score.  He  agreed  with  me.  and  that  is  all  I  have  heard  on 
the  subject.    There  is.  so  far  as  I  know,  no  demand  for  this  provision. 

Well,  sir.  in  the  third  place,  I  do  believe  that  this  is  a  most  insidious  move,  and  that 
it  would  tend  to  the  deterioration  of  the  church.  The  gentleman  from  Lancaster  has 
dwelt  upon  that  point,  but  he  has  not  had  before  his  mind  some  things  that  I  have.  The 
gentleman  from  Roanoke  says  that  he  is  Avilling  not  only  to  charter  under  his  provision, 
individual  churches,  but  churches  as  a  whole — the  Methodist  Church,  the  Baptist  Church, 
the  Episcopal  Church,  the  Presbyterian  Church.  I  say  that  this,  in  my  judgment,  cannot, 
be  done  without  the  most  imminent  risk  of  secularizing  those  churches  and  of  bringing, 
reproach  upon  those  churches,  and  of  breaking  up  the  sympathy  which  now  exists  between, 
them  and  the  masses  of  the  people. 

I\Ir.  Chairman,  let  me  tell  you  something.  There  is  a  tremendous  effort  in  this  State 
now  in  behalf  of  education.  You  have  heard  the  remark  upon  the  floor  of  this  Conven- 
tion that  the  State  of  Virginia  is  doing  more  in  proportion  to  the  values  in  property  of 
the  people  in  Virginia  than  any  other  State  in  the  American  Union.  Let  me  look  now 
and  see  what  the  Methodist  Church  in  this  State  is  trying  to  do.  You  have  all  heard  of 
The  Randolph-Macon  system.  It  consists  of  Randolph-Macon  College,  of  Randolph-Macon 
Woman's  College,  and  of  some  eight  or  ten  subordinate  institutions. 

Since  this  Convention  was  in  session  our  Baptist  friends  have  had  a  Baptist  Educa- 
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tional  Convention  in  this  city,  and  nine  correlated  institutions  were  met  here  by  repre- 
sentatives in  order  to  establish  a  great  Baptist  trust  in  education,  and  certain  steps  have 
been  taken  in  the  same  direction  by  some  Presbyterians.  A  tenative  effort  is  being  made 
to  bring  old  Hampden-Sidney,  with  its  honorable  record,  in  closer  relations  with  the 
Presbyterian  Church;  and  no  longer  ago  than  last  week  the  leading  editorial  in  the  Cen- 
tral Presbyterian  advocated  the  putting  in  of  Washington  and  Lee,  Hampden-Sidney,  King 
College  at  Bristol,  Fredericksburg  College  at  Fredericksburg,  and  possibly  one  or  two 
others. 

I  mention  this  to  show  you  the  tendency  of  things.  That  is  the  point.  It  is  the  ten- 
dency of  things.  You  incorporate  these  denominations,  and  where  are  they  going?  I 
received  a  letter  from  a  gentleman  in  Texas,  a  minister  of  the  Gospel,  some  years  ago, 
saying:  "I  want  to  send  my  son  to  Hampden-Sidney."  I  wrote  him  word  back  that  we 
would  be  very  glad  to  have  him,  and  gave  him  such  information  as  he  desired.  The  next 
letter  was  a  mournful  one,  saying  that  he  was  very  sorry  that  he  could  not  send  him;  that 
it  was  as  much  as  his  character  was  worth  down  there  to  send  his  son  to  any  other  col- 
lege, than  to  Austin  College,  at  Sherman,  Tex.  Now,  sir,  I  will  tell  you  it  takes  a  Baptist 
with  a  pretty  strong  backbone  to  send  his  son  anywhere  else  in  Virginia  except  to  Rich- 
mond College.  (Laughter.) 

Mr.  Dunaway:  I  am  sorry  to  say  that  there  are  so  many  Baptists  in  the  State  with 
weak  backbones  who  send  to  William  and  Mary  College  because  of  the  advantages  given 
by  the  State  to  that  institution  over  their  own  college. 

Mr.  Mcllwaine:  Well,  other  things  being  equal,  then,  we  will  put  it.  (Laughter.) 
The  same  is  true  of  the  Methodist  Church;  and  if  the  plans  of  these  gentlemen,  which  I 
hope  the  Lord  in  his  mercy  will  foil,  are  carried  out,  no  doubt  the  same  thing  will  be  true 
of  the  Presbyterian  Church.  So  I  say  that  we  must  mind  the  tendencies  of  things  and  not 
inaugurate  a  system  that  may  bring  us  ultimately  into  a  great  deal  of  trouble. 

I  must  go  back  a  minute.  The  gentleman  from  Roanoke  said  that  there  v/as  nobody 
at  present  to  make  a  contract  for  a  church.  Why,  the  trustees  do  it.  He  said  there  was 
nobody  to  sue  or  be  sued.  There  is  a  body  there  that  can  be  sued.  Suppose  a  Presbyte- 
rian or  a  Baptist  congregation  of  this  city  wanted  to  build  a  church  worth  $100,000.  They 
would  go  and  buy  the  land  and  have  it  deeded  to  so  and  so,  trustees  for  such  and  such  a 
church,  and  then  they  would  contract  with  a  man  to  go  and  build  the  church.  If  the 
trustees  do  not  come  up  to  the  contract  the  man  can  sue  them  and  recover  from  that 
property  there  on  the  ground. 

But  the  last  point  I  want  to  make  is  a  lesson  from  experience,  and  I  want  to  dwell 
upon  that  point  very  little,  because  I  think  that  my  friend  from  Lancaster  not  only  cov- 
ered it  fully,  but  that  he  was  heard  more  fully  on  that  point  than  any  other.  I  think, 
Mr.  Chairman,  it  was  John  Randolph  who,  standing  upon  the  floor  of  the  House  of  Repre^ 
sentatives  in  Washington,  uttered  these  memorable  words:  "Mr.  Speaker,  I  have  no  light 
by  which  tt)  guide  my  feet  but  the  lamp  of  experience." 

Mr.  Goode  and  Mr.  Wise:    It  was  Patrick  Henry. 

Mr.  Mcllwaine:  Well,  hurrah  for  Patrick  Henry,  and  for  Richmond,  too!  (Laugh- 
ter.) I  thought  it  was  John  Randolph.  Better  and  better!  Gentlemen,  I  bring  that  to 
you.  What  has  the  experience  of  the  world  taught  us?  I  do  not  yield  in  my  recognition 
of  the  value  of  the  church  as  it  existed  in  the  earlier  centuries  and  as  to  the  acknowledg- 
ment of  our  indebtedness  to  it.  The  gentleman  from  Roanoke  has  told  you  truly  that  if 
it  had  not  been  for  the  Roman  Catholic  Church  at  the  rupture  of  the  Roman  Empire  the 
whole  Vv^orld  would  have  been  swept  into  a  sea  of  barbarism.  He  is  right  about  that.  But 
in  order  to  maintain  this  position  the  church  had  to  assume  authority,  and  it  gained 
accretion  after  accretion,  until  it  was  the  greatest  worldly  power  in  the  whole  world  at 
the  time  of  the  Reformation,  and  the  Reformation  was  brought  about  by  the  scandalous 
wickedness  bred  in  the  church  and  by  the  awful  uses  of  power  made  by  the  church. 

The  gentleman  has  portrayed  to  you  the  condition  as  to  the  Church  of  England  at  the 
time  of  the  Revolution.  Gentlemen,  we  are  not  far  from  old  Hanover  county,  where  Pres- 
byterianism  on  the  east  side  of  the  Blue  Ridge  originated  in  this  State.  If  I  felt  that  I 
Jiad  the  right  to  do  so,  .1  could  give  you  one  of  the  most  thrilling  histories  that  you  ever 
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lieard,  parallel  lo  anyihlng  in  romance  that  you  have  ever  read,  and  it  was  based  upon 
tlie  fact  that  no  man  in  Eastern  Virginia  had  a  right  to  attend  any  other  kind  of  worship 
without  a  license  from  the  Governor  at  Williamsburg  except  the  worship  of  the  Church  of 
England,  and  you,  if  you  were  a  Christian  man,  had  no  right  under  the  then  existing  con- 
dition, to  have  what  was  called  a  conventicle  in  your  house,  where  a  few  of  your  neigh- 
bors, like-minded  with  yourself,  could  come  together  in  order  to  worship  your  common 
God.  You  had  to  attend  the  Church  of  England,  and  if  you  did  not  attend  it  you  had  to 
give  the  reasons  why,  and  perhaps  be  punished  for  non-attendance.  It  had  come  to  that 
complexion  at  the  time  of  the  Revolutionary  War.  There  was  power  exercised  over  their 
own  people,  who  wanted  to  be  free  and  to  worship  God  according  to  their  consciences; 
and  that  led  no  doubt  to  the  engrafting  into  the  Bill  of  Rights  and  into  the  earlier  Con- 
stitution of  the  provisions  which  are  there  found,  and  v%-hich  the  gentleman  from  Lancas- 
ter has  properly  told  us  have  been  in  force,  if  not  in  actual  print,  in  the  Constitution 
from  that  time  to  the  present. 

Look  at  the  state  of  things  in  many  of  the  European  countries  to-day.  Look  at  the 
state  of  things  in  the  Philippines.  TvTiat  do  we  hear?  That  one-third  of  all  the  land  in 
those  islands  belongs  to  the  Roman  Catholic  friars,  and  that  the  people  are  under  the 
absolute  domination  of  those  friars.  There  are  religious  corporations  for  you,  sir,  with 
a  vengeance.  There  is  what  may  come  in  the  future  if  we  go  to  incorporating  these 
churches. 

Xow,  sir,  the  doctrine  of  all  the  churches  in  Virginia  during  the  last  century  has  been 
one  of  absolute  separation  betTs  een  church  and  State.  The  State  has  its  sphere.  The 
church  has  its  sphere.  The  State  protects  the  church  in  its  rights.  That  is  adequately 
done  to-day.   We  ask  no  more.  (Applause.) 

At  the  conclusion  of  the  speech  of  Mr.  Mcllwaine,  the  Committee  rose  and  the  Presi- 
dent resumed  the  chair. 

On  motion  of  Z\Ir.  Hatton,  the  Convention  adjourned  until  to-morrow.  Saturday,  Octo- 
ber 12,  1901,  at  10:30  o'clock  A.  M. 


SATURDAY.  October  12.  1901. 

The  Convention  assembled  at  10:30  o'clock  A. 
Prayer  by  Rev.  Robert  P.  Kerr,  D.  D.,  of  Richmond. 

Mr.  O'Flaherty  submitted  a  resolution  relating  to  the  public  free  school  system. 

On  motion  of  Mr.  R.  Walton  :\Ioore,  the  Convention  resolved  itself  into  Committee 
of  the  Vliole  for  the  further  consideration  of  the  report  of  the  Committee  on  the  Legis- 
lative Department,  Mr.  Walker  in  the  chair. 

The  Chairman:  The  question  before  the  Committee  is  on  agreeing  to  the  amend- 
ment proposed  by  the  gentleman  from  Roanoke  (Mr.  Robertson)  to  section  21  of  the 
committee's  report. 

Mr.  Stebbins:  :\Ir.  Chairman.  I  have  taken  up  the  time  of  this  Committee  but  on 
two  occasions,  and  then  for  very  brief  periods.  I  have  made  it  a  rule  never  to  speak 
unless  the  question  is  one  upon  which  I  have  strong  convictions  and  in  which  I  am  deeply 
interested  or  that  I  feel  that  I  might  advance  some  views  that  would  be  helpful  to  this 
body  in  coming  to  a  correct  conclusion.  The  question  under  consideration  has  been  so 
ably  and  fully  argued  I  fear  much  that  I  shall  say  will  be  a  repetition  of  what  already 
has  been  said  by  others,  yet  it  is  a  subject  I  feel  the  deepest  interest  in,  for  to  my  mind 
in  it  is  involved  the  future  prosperity  and  usefulness  of  the  Christian  Church,  which  is 
my  reason  for  addressing  you.  It  is  useless  for  me  to  say  that  I  always  feel  great  diffi- 
dence in  presenting  my  \iews  to  this  body,  and  this  diffidence  is  only  emphasized  by  the 
fact  that  I  have  opposed  to  me  in  this  discussion  the  distinguished  gentleman  from 
Roanoke  (Mr.  Robertson),  who  addressed,  you  on  yesterday,  and  I  am  aware  that  I  am 
to  be  followed  by  the  able  and  distinguished  gentleman  from  Norfolk  (Mr.  Thom). 
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Should  I  consult  my  own  feelings  1  would  remain  silent,  but  a  sense  of  duty  impels  me 
to  speak. 

I  take  it,  Mr.  Chairman,  that  the  purpose  that  has  brought  us  together  is  not  to 
seek  to  vanquish  each  other  in  forensic  combat,  but  by  patient  investigation  and  courte- 
ous discussion  to  endeavor  to  discover  what  is  true,  what  is  wise,  what  will  promote  the 
greatest  happiness  and  the  highest  development  of  the  people  in  tlieir  various  relations 
to  society,  and  any  member,  no  matter  how  humble  he  may  be,  feeling  strong  convictions 
on  any  subject  should  give  to  this  body  the  benefit  of  his  views  to  assist  it  in  arriving  at 
a  proper  and  just  conclusion. 

When  the  proposition  to  permit  the  Legislature  to  incorporate  churches  was  finally 
defeated  in  the  Committee  on  the  Legislative  Department  I  had  hoped  it  would  sleep  the 
sleep  of  the  just,  without  any  prospect  of  resurrection,  and  not  be  brought  up  on  this 
floor  to  be  again  gone  over.  In  the  discussion  of  this  question  it  becomes  us  to  inquire 
who  is  appearing  before  this  Convention  asking  for  a  reversal  of  the  settled  policy  of 
the  State  as  it  has  obtained  for  more  than  a  hundred  years,  and  of  the  organic  law 
which  has  existed  for  fifty  years.  Are  the  great  religious  bodies  of  the  State  that  have 
lived,  prospered  and  accomplished  so  much  for  the  spiritual  welfare  of  man  under  a 
system  of  absolute  separation  of  Church  and  State  here  asking  this  change? 

Mr.  Robertson:  Are  you  not  aware  that  there  were  before  the  Legislative  Com- 
mittee, when  this  matter  was  under  consideration,  a  number  of  ministers  of  the  Gospel, 
representing  different  denominations,  and  that  they  made  arguments  before  that  com- 
mittee asking  them  to  give  the  relief  that  we  ask  for  here?  I  call  the  gentleman's  at- 
tention to  it,  and  ask  him  if  he  does  not  know  it  to  be  the  fact  that  a  number  of  Presby- 
terian ministers  came  here  and  stated  that  they  desire  this  change,  and  that  certain 
Episcopal  ministers  also  did  so? 

Mr.  Stebbins:  I  will  state  to  the  gentleman  that  the  point  I  am  making  is  that 
there  is  no  official  communication  from  these  bodies,  from  their  highest  courts,  and 
that  the  ministers  and  persons  who  appeared  before  the  committee  appeared  in  their 
individual  capacity  and  not  as  representatives  of  the  church  as  a  whole.  When  the 
question  was  asked  yesterday  by  the  gentleman  from  Lancaster  (Mr.  Dunaway),  who 
was  appearing  in  favor  of  this  change,  no  answer  was  made  to  the  question.  The  point 
that  I  am  making  is  that  this  matter  is  not  before  us  officially  from  the  church  bodies, 
but  that  it  is  merely  the  representations  of  the  individual  opinions  of  gentlemen  who 
came  before  the  committee.  I  think,  as  I  proceed  with  my  argument,  the  gentleman  will 
see  the  point  I  am  making. 

Is  the  diocesan  convention  of  the  Protestant  Episcopal  Church  of  Virginia  the 
highest  legislative  body  of  this  influential  denomination  of  the  State  here,  by  official 
resolution  asking  for  it?  or  has  any  one  of  the  three  bishops  of  that  church  in  Virginia 
written  or  spoken  a  word  in  approval  of  it?  Is  the  Virginia  Annual  Conference,  the 
highest  court  of  the  Methodist  Episcopal  Church  in  Virginia,  that  great  denomination 
whose  fervent  piety  and  consuming  zeal  have  been  such  evangelizing  forces  in  the 
world,  here  by  official  resolution  asking  for  it? 

Mr.  Thom:  Has  either  the  Episcopal  Convention  or  the  Methodist  Conference  met 
since  this  Convention  was  called? 

Mr.  Stebbins:  Yes,  sir,  since  the  call  of  the  Convention  was  made  in  May,  1900,  all 
of  these  bodies  have  had  their  annual  meetings.   They  generally  meet  in  the  fall. 

Mr.  Thom:    Have  they  met  since  this  question  has  been  agitated  at  all? 

Mr.  Stebbins:  Not  since  this  question  was  agitated,  but  it  seems  to  me  that  if  they 
had  desired  to  have  the  change  made  they  would  have  taken  time  by  the  forelock  and 
prepared  memorials  and  sent  them  up  to  the  Convention  when  it  met. 

Mr.  Thom:    Does  not  my  friend  consider  that  that  is  special  rather  than  sound 
reasoning? 

Mr.  Stebbins:  I  consider  it  to  be  very  sound  reasoning.  If  the  church  had  desired 
this  change,  if  they  had  considered  the  matter  and  had  been  looking  forward  to  an 
opportunity  of  securing  this  change,  knowing  that  a  Constitutional  Convention  is  called 
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only  once  in  a  number  of  years,  they  would  have  taken  this  opportunity  and  would 
have  been  on  the  alert  to  have  secured  the  change  they  desired. 

Is  the  great  Baptist  denomination  of  Virginia,  which  numbers  more  adherents  than 
any  other  Christian  denomination  of  Virginia,  whose  efforts  in  the  struggle  for  reli- 
gious liberty  is  a  part  of  the  history  of  the  Commonwealth,  here  by  official  action  of  the 
general  association  of  Virginia  asking  for  it?  Is  the  Presbyterian  Church,  which  through 
the  centuries,  has  earnestly  contended  for  the  faith  once  delivered  to  the  saints,  sealing 
its  testimony  with  its  blood,  and  for  the  spiritual  nature  of  Christ's  kingdom,  here  by 
official  resolution  of  the  Synod  of  Virginia  asking  for  it?  Are  the  Lutherans,  Disciples, 
Catholics,  Jews  and  various  other  religious  bodies  of  the  State  here  officially  asking 
for  it? 

Mr.  Chairman,  the  vote  of  the  people  calling  this  Convention  was  held  in  May,  1900; 
the  Convention  did  not  begin  its  sessions  until  June,  1901.  During  this  interval  between 
the  calling  and  the  assembling  of  this  Convention,  a  period  of  more  than  twelve  months, 
most,  or  all,  of  these  religious  bodies  held  their  annual  convocations,  and  so  far  as  I 
am  informed  at  none  of  these  meetings  was  the  question  even  mooted,  much  less  any 
official  action  taken  to  request  this  Convention  to  make  this  change  in  the  organic  law. 

Moreover,  since  this  Convention  assembled  in  June  and  this  question  was  intro- 
duced before  this  body,  there  have  been  meetings  of  the  inferior  courts  of  the  churches, 
such  as  the  district  associations,  district  conferences,  district  convocations  and  presby- 
teries, and  in  none  of  these  meetings  has  the  question  been  even  brought  forward,  so  far 
as  my  knowledge  extends. 

Mr.  Glass:  That  is  a  mistake.  A  large  number  of  district  conferences  in  the 
Methodist  Church,  as  i  happen  to  knovr.  because  I  am  connected  with  that  church,  have 
taken  official  action  on  the  question  and  have  asked  that  this  change  should  be  made. 

Mr.  Stebbins:  I  will  just  confine  myself  to  the  presbyteries,  district  associations 
and  district  convocations  and  leave  out  the  district  conferences  of  the  Methodist  Church. 
I  do  not  wish  to  make  anything  but  a  fair  argument.  If  the  gentleman  can  inform  me, 
I  will  make  the  same  change  in  regard  to  the  others. 

■WTien  the  gentleman  from  Lancaster  on  yesterday  asked  the  question.  "Who  is  ask- 
ing for  this  change?"'  I  anxiously  awaited  the  reply  so  that  I  might  know  avIio  it  was 
that  desired  this  change  in  our  organic  law  and  I  was  disappointed  at  the  ominotis  silence 
on  the  part  of  those  who  are  advocating  this  measure.  If  they  have  any  memorials  on 
the  subject  they  did  not  seem  willing  to  disclose  the  fact.  The  colloquy  which  followed 
disclosed  the  fact  that  if  such  are  in  existence  they  have  not  been  referred  to  any  com- 
mittee of  this  body.  These  Christian  bodies  that  I  have  named,  which  are  the  highest 
courts  of  these  churches  in  the  State  and  in  which  great  questions  affecting  their  future 
policy  and,  perhaps,  their  future  prosperity  are  discussed  and  determined  have  been 
silent  and  it  seems  to  me  that  this  is  the  only  atithority  through  which  such  a  request 
should  come  with  any  force  to  this  body. 

In  view  of  this  silence  it  behooves  us  to  inquire  why  it  is  so.  Is  it  indifference?  Is 
it  ignorance  of  the  fact  that  this  question  is  being  discussed  on  this  floor  and  this  move- 
ment is  being  made  here?  No,  for  from  private  conversations  with  ministers  and  emi- 
nent laymen  I  learn  there  is  a  pronounced  opposition  to  it.  The  reason  is  to  be  found 
in  the  fact  that  the  proposition  comes  from  only  a  few  individuals  without  official  recom- 
mendation or  endorsement,  and  coming  in  this  way  it  is  not  believed  the  Convention 
would  seriously  entertain  it.  Besides,  it  was  ably  argued,  re-argued  and  argued  a  third 
time  before  the  Legislative  Committee  of  this  body  after  every  argument  and  decided 
adversely. 

Mr.  Robertson:  I  should  like  to  state  to  the  gentleman  that  he  is  mistaken  as  to 
that  point.  The  first  time  the  Committee  voted,  it  voted  by  an  overwhelming  majority  in 
favor  of  this  change,  and  the  second  time  it  voted  for  it,  and  it  was  on  the  third  re- 
consideration of  it  that  it  was  voted  down. 

Mr.  Stebbins:  i  accept  the  gentleman's  correction;  I  am  not  a  member  of  the  com- 
mittee. 

Mr.  R.  Walton  Moore:    I  will  say  to  the  gentleman  from  Roanoke,  however,  with  the 
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permission  of  the  gentleman  from  Halifax,  that  twice  the  vote  of  the  committee,  the  final 
YOte  and  a  preceding  vote,  were  in  favor  of  the  report  of  the  committee  as  it  now  stands. 

Mr.  Robertson:  That  is  true,  but  that  was  the  fourth  vote.  There  were  four  times 
that  this  matter  came  up  in  committee,  and  on  two  occasions  the  committee  voted  in 
favor  of  it,  and  on  the  last  two  it  voted  against  it. 

Mr.  Stebbins:  I  thought  my  information  was  correct,  but  I  very  cheerfully  accept 
the  correction  of  the  gentleman  from  Roanoke.  But  let  it  go  out  to  the  people  of  Virginia 
that  this  Convention  is  seriously  considering  changes  of  the  organic  law  in  this  respect 
and  floods  of  memorials  will  find  their  way  here  against  it.  So  far  as  I  have  been  in- 
formed, as  I  have  stated  in  answer  to  the  question  of  the  gentleman  from  Norfolk,  a  few 
ministers  representing  various  portions  of  the  Commonwealth,  but  principally  the  cities 
of  Richmond  and  Norfolk,  appeared  before  the  committee  and  urged  the  change  that  is 
proposed  in  the  organic  law  of  the  Commonwealth.  It  seems  to  me  that  these  ministers 
have  constituted  themselves  the  representatives  and  the  sponsors  of  the  great  religious 
bodies  of  the  Commonwealth  and  their  hundreds  of  thousands  of  adherents  on  this  sub- 
ject. 

Religious  liberty,  entire  separation  of  church  and  State,  is  a  principle  dear  to  the 
hearts  of  the  Christian  people  of  Virginia.  Without  official  action  on  their  part,  without 
an  opportunity  of  ascertaining  their  views,  would  it  not  be  presumptuous  in  this  Conven- 
tion to  change  the  settled  policy  of  the  State  with  regard  to  them,  and  should  we  do  so 
might  not  these  bodies  when  they  next  convene  in  annual  session,  instead  of  approving 
our  work,  spurn  it  as  an  unholy  thing  and  pass  resolutions  condemning  this  Convention 
for  its  supererogation  in  granting  privileges  they  do  not  desire  and  which  they  consider 
inimical  to  the  cause  which  they  represent. 

Mr.  Thom:  I  may  have  missed  it,  as  my  attention  v/as  diverted  for  a  moment,  and  he 
may  have  referred  to  it,  but  will  the  gentleman  be  kind  enough  to  give  me  the  evidence 
he  has  that  the  Methodist  Church  and  the  Episcopal  Church  and  the  Presbyterian  Church 
are  opposed  to  this  measure? 

Mr.  Stebbins:  There  is  no  official  action  of  these  bodies  desiring  it,  and  we  have  no 
means  of  knowing  what  their  collective  opinion  is  without  such  action.  In  private  con- 
versation with  members  of  those  churches  I  have  found  that  they  are  opposed  to  it.  I 
see  no  method  by  which  we  could  discover  their  opinion  except  by  the  official  action  of 
their  highest  church  courts  in  the  Commonwealth. 

Mr.  Thom:    I  ask  the  gentleman  with  what  denomination  he  personally  affiliates? 

Mr.  Stebbins:    I  am  a  Presbyterian. 

Mr.  Thom:  Do  you  consider  Rev.  Dr.  Kerr,  of  the  city  of  Richmond,  an  authority  on 
this  question? 

Mr.  Stebbins:  I  consider  Rev.  Dr.  Kerr  as  a  man  who  is  capable  of  expressing  his 
own  opinions.  I  do  not  think  that  Dr.  Kerr  would  come  into  this  Convention  and  presume 
to  speak  for  the  Presbyterian  Church  of  Virginia  without  the  official  sanction  of  that 
body. 

Mr.  Thom:     Suppose  he  does  undertake  to  interpret  the  idea  of  his  church  on  the 
subject,  not  expressed  officially,  but  unofficially,  would  you  think  him  competent  to  do  so? 
Mr.  Stebbins:    I  should  consider  it  worthy  of  weight. 

The  gentleman  from  Roanoke  says  "the  time  has  come  when  we  should  do  away  wjth 
any  controversy  between  religious  denominations,  who  used  to  hate  each  other,  but  now 
dwell  together  in  brotherly  love."  I  rejoice  in  the  fact  that  the  great  religious  denomina- 
tions have  been  drawn  into  closer  bonds  of  Christian  fellowship  and  fraternal  feeling,  but 
I  believe  this  has  been  accomplished  by  the  conditions  which  have  existed  in  this  State, 
resulting  from  friendly  rivalry  and  entire  equality. 

The  action  proposed,  I  fear,  will  excite  a  controversy  greater  than  any  that  has  oc- 
curred since  the  disestablishment.  The  religious  bodies  have  not  officially  asked  for  it, 
and  we  have  no  right  to  say  they  desire  it.  If  the  organs  of  the  various  denominations 
express  the  opinions  of  the  denominations,  then  the  Baptist  and  Presbyterian  churches 
are  opposed  to  it,  for  I  understand  that  the  Religious  Herald  and  Central  Presbyterian 
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have  spoken  plainly  and  unequivocally  against  it.  TMiat  the  tone  of  the  press  of  the  other 
denominations  is  I  am  not  aware. 

The  only  ministers  on  this  floor,  representing  different  denominations,  are  outspoken 
against  it.  It  is  not  suited  to  the  people  of  Virginia.  Here,  if  anywhere,  I  believe  the 
church  is  pure  and  free  from  contamination  with  the  world.  Why  should  we  go  for  prece- 
dents to  other  States  where  the  conditions  of  the  church  are  perhaps  different  from  what 
they  are  here? 

Some  of  the  denominations,  notably  the  Baptists  and  those  holding  to  a  congrega- 
tional polity,  could  not  from  the  very  nature  of  their  form  of  church  government  accept 
it.  As  each  church  is  a  pure  democracy.,  botmd  to  no  central  or  denominational  power, 
the  denomination  a.s  a  whole  could  not  be  incorporated,  and  as  each  church  is  governed  by 
a  majority  of  its  own  members  they  would  not  delegate  this  authority  to  a  president  and 
board  of  directors. 

Mr.  Chairman,  this  is  no  new  question  in  the  history  of  English  legislation  or  of  eccle- 
siastical history  in  Virginia.  It  is  unnecessary  for  us  to  go  back  to  the  enactment  of  the 
statutes  of  mortmain,  when  one-half  of  the  property  of  the  realm  belonged  to  the  religious 
orders,  and  recite  the  various  expedients  resorted  to  by  ecclesiastical  corporations  to 
evade  its  provisions;  the  long  struggle  between  the  crown  and  the  church,  and  the  final 
overthrow  of  the  church,  for  this  is  a  matter  of  history  familiar  to  all  persons  of  ordinary 
intelligence. 

For  our  gtiidance  on  this  subject  it  is  only  necessary  to  recite  the  great  strtiggle  for 
religious  liberty  in  Virginia  and  the  views  of  the  eminent  patriots  who  bore  a  part  in  that 
struggle,  and  whose  vcisdom  has  been  vindicated  by  the  progress  of  religion  in  the  past 
one  hundred  years,  free  from  the  impediments  of  the  civil  law,  which  has  utterly  dis- 
proved those  predictions  of  the  timid,  that  when  the  powerful  support  of  government  was 
withdrawn  from  the  church  it  w^ould  fall  into  decay  and  death. 

Up  to  the  time  that  Virginia  overthrew  the  government  of  Great  Britain  and  estab- 
lished herself  as  an  independent  State,  under  a  written  Constitution,  there  was  an  estab- 
lished church,  supported  by  tithes  levied  on  all  alike,  whether  subscribers  to  the  doctrines 
and  practices  of  that  communion  or  not.  Although  there  was  a  form  of  toleration  granted 
to  dissenters,  yet  this  hierarchy  exercised  toward  them  a  bitter  spirit  of  hostility  and 
persecution.  No  sooner  had  the  people  begun  to  breathe  the  pure  air  of  liberty  than  they 
sought  to  rid  themselves  of  the  oppressions  they  had  borne  from  the  establishment. 
Memorial  after  memorial  was  sent  to  the  Legislature,  the  collecting  of  the  tithes  was 
suspended  from  year  to  year,  and  in  1779  Mr.  Jefferson  introduced  his  bill  for  the  estab- 
lishment of  religious  liberty,  which,  after  much  delay,  was  finally  passed  in  1785.  In  the 
same  year  an  act  was  passed  incorporating  the  Episcopal  Church  in  Virginia,  but  was 
repealed  in  17S7. 

On  the  24th  of  January,  1799,  the  Legislature  of  Virginia  passed  "an  act  to  repeal 
certain  acts,  and  to  declare  the  construction  of  the  Bill  of  Rights  and  Constitution  con- 
cerning religion,"  the  preamble  of  which  is  as  follows:  * 

1.  Whereas,  the  Constitution  of  the  State  of  Virginia  hath  pronounced  the  govern- 
ment of  the  King  of  England,  to  have  been  totally  dissolved  by  the  revolution;  hath 
substituted  in  place  of  the  civil  government  so  dissolved  a  new  civil  government,  and 
hath,  in  the  Bill  of  Rights,  excepted  from  the  powers  given  to  the  substituted  govern- 
ment the  power  of  reviving  any  species  of  ecclesiastical  or  church-government,  in  lieu 
of  that  so  dissolved,  by  referring  the  subject  of  religion  to  conscience;  and,  whereas, 
the  several  acts  presently  recited,  do  admit  the  church  established  under  the  regal  gov- 
ernment, to  have  continued  so,  subsequently  to  the  Constitution;  have  bestowed  prop- 
erty upon  that  church;  have  asserted  a  legislative  right  to  establish  any  religious  sect, 
and  have  incorporated  religious  sects,  all  of  which  is  inconsistent  with  the  principles 
of  the  Constitution,  and  of  religious  freedom,  and  manifestly  tends  to  the  re-establish- 
ment of  a  national  church:  for  prevention  whereof. 

2.  Be  it  enacted.    That  the  several  laws,  the  titles  whereof  are  as  follows: 

An  act  for  exempting  the  different  societies  of  dissenters  from  contributing  to  the 
support  and  maintenance  of  the  church  as  by  law  established,  and  its  ministers,  and 
for  other  purposes  therein  mentioned — An  act,  to  repeal  so  much  of  the  act,  for  the 
support  of  the  clergy,  and  for  the  regular  collecting  and  paying  the  parish  levies,  as 
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relates  to  the  payment  of  the  salaries  heretofore  given  to  the  clergy  of  the  church  of 
England— An  act  for  incorporating  the  Protestant  Episcopal  Church— An  act,  to  authorize 
the  election  of  certain  vestries— An  act,  to  repeal  the  act,  for  incorporating  the 
Protestant  Episcopal  Church,  and  for  other  purposes— and  an  act  for  giving  certain 
powers  to  the  trustees  of  the  property  of  the  Protestant  Episcopal  Church,  be,  and  the 
same  are  hereby  repealed,  and  declared  to  be  void  and  of  none  effect.  And  it  is  further 
declared,  that  the  law  entitled,  "an  act  for  establishing  religious  freedom"  is  a  true 
exposition  of  the  principles  of  the  Bill  of  Rights  and  Constitution  

Are  we  wiser  than  our  fathers,  who  had  experienced  all  the  evils  of  the  Established 
Church,  both  in  its  effect  upon  the  State  and  the  church  itself?  Thus  the  matter  rested 
until  184G,  when,  at  the  instance  of  the  Protestant  Episcopal  Convention,  application  was 
made  to  the  Legislature  of  Virginia  to  incorporate  all  religious  bodies.  The  Constitution 
of  1829  contained  no  explicit  prohibition  against  it,  the  framers  of  that  instrument  no 
doubt  deeming  it  unnecessary,  as  the  principle  of  non-incorporation  of  churches  was  en- 
shrined in  the  hearts  and  minds  of  the  people  and  had  become  the  settled  policy  of  the 
State. 

Before  a  committee  of  the  Legislature  there  appeared  in  advocacy  of  it  two  of  the 
most  learned  and  distinguished  members  of  the  bar  of  that  day,  Mr.  James  Lycus  and  Mr. 
William  H.  MacFarland,  and  in  opposition  to  it  a  minister  of  the  Presbyterian  Church, 
Dr.  W.  S.  Plumer,  at  that  time  pastor  of  one  of  the  churches  in  this  city.  The  argument 
of  the  distinguished  divine  was  so  full,  so  complete,  so  conclusive,  treating  the  subject 
from  every  standpoint  from  Avhich  it  could  be  discussed,  that  the  committee  declined  to 
report  the  matter  favorably,  and  there  it  has  rested  up  to  the  present  time.  It  is,  how- 
ever, a  significant  fact  in  this  connection  that  the  Convention  of  1850,  which  met  only  a 
few  years  after  this  agitation,  incorporated  in  the  Constitution  what  is  now  section  17  of 
Article  V.  of  the  present  Constitution,  and  which  is  in  these  words: 

The  General  Assembly  shall  not  grant  a  charter  of  incorporation  to  any  church  or 
religious  denomination,  but  may  secure  the  title  to  church  property  to  an  extent  to  be 
limited  by  law. 

This  is  the  article  which  the  Committee  on  the  Legislative  Department  wish  to 
retain  in  the  Constitution  we  are  framing. 

Mr.  Glass:  Please  state  whether  or  not  the  various  religious  denominations  of  the 
Commonwealth  petitioned  the  Convention  of  1S50-51  to  embody  that  view  in  the  Constitu- 
tion. 

Mr.  Stebbins:  I  have  never  seen  a  copy  of  the  debates  of  the  Constitutional  Conven- 
tion of  1850-51;  I  have  never  had  an  opportunity  to  examine  the  Journal,  and  I  am  unable 
to  answer  the  gentleman's  question. 

Mr.  Glass:  Very  well;  then,  assuming  that  the  various  religious  denominations  of 
the  State  did  not  ask  to  have  it  done,  is  it  any  argument  against  eliminating  that  phrase 
of  the  Constitution  to  say  that  no  religious  denomination  now  is  asking  to  have  it  elimi- 
nated? Has  not  this  Convention  just  as  much  right  in  equity  and  fairness  to  eliminate  it 
as  the  other  Convention  had  to  put  it  in  without  being  formally  and  officially  requested 
to  do  it? 

Mr.  Stebbins:  The  point  I  am  making  is  that  there  was  no  explicit  prohibition  in 
the  Constitution  of  1829.  This  agitation  of  the  question  in  1846  brought  the  matter  to  the 
minds  of  the  people,  and  in  order  that  such  an  agitation  might  not  again  occur  before  the 
Legislature  and  to  establish  or  re-establish  it  as  the  settled  policy  of  the  State,  the  framers 
of  the  Constitution  engrafted  this  section.  That  is  the  point  I  make.  I  am  not  familiar 
with  the  debates,  nor  am  I  familiar  with  the  circumstances  attending  it.  If  the  gentle- 
man is  I  will  be  very  glad  to  have  him  inform  me. 

Mr.  Meredith:  May  I  suggest  to  the  gentleman  from  Halifax,  in  reply  to  the  gentle- 
man from  Lynchburg,  that  if  there  was  no  petition  made  by  the  denominations  to  the 
earlier  Convention  to  insert  it,  that  cannot  be  used  as  an  argument  why  we  should  now 
displace  it,  for  the  simple  reason  that  if  this  provision  has  been  in  the  Constitution  for 
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years,  one  would  expect  that  the  people  who  have  been  suffering  under  it  would  be  the 
people  who  Avould  be  active  in  demanding  its  removal. 

Mr.  Glass:  On  the  contrary,  the  people  prior  to  1850-51  had  for  seventy  years  been 
living  under  a  Constitution  that  did  not  have  it  in.  If  there  were  any  evils  incident  to 
that  state  of  affairs,  it  is  to  be  prestimed  that  they  would  have  petitioned  the  Convention 
to  put  this  in.    But  they  did  not  do  it. 

M'r.  Stebbins:  I  was  about  to  say  that  this  has  remained  in  our  Constitution  to 
the  present  day.  The  inference  to  be  drawn  from  this  action  of  the  Convention  of  1850 
is  this:  Former  Constitutions  did  not  explicitly  prohibit  the  incorporation  of  churches. 
The  recent  agitation  of  the  subject  before  the  Legislature  had  drawn  the  attention  of 
the  people  to  this  fact,  and  in  order  that  there  might  not  be  any  danger  from  this  source 
in  the  future  this  section  was  inserted  forbidding  it. 

Mr.  Chairman,  v\-hat  is  the  necessity  for  this  change?  What  advantages  are  the 
churches  to  derive  from  it?  The  answer  is:  It  will  enable  them  to  hold  property,  to 
receive  devises,  etc.  As  the  law  now  stands,  churches  can  hold  property  necessary  for 
their  use  within  certain  prescribed  limits.  It  is  true  that  property  is  not  held  directly 
by  the  churches,  but  through  trustees  of  their  members  of  their  own  selection.  If  in  the 
history  of  the  church  in  Virginia  there  has  been  any  flagrant  violation  of  this  trust  by 
the  trustees  of  any  particular  church  I  am  not  aware  of  it. 

But  the  advocates  of  this  measure  are  not  satisfied  with  the  present  limitations  of 
amount  of  property  to  be  held  by  the  churches,  for  I  understand  a  proposition  was  made 
them  in  committee  to  permit  the  Legislature  to  incorporate  churches  provided  the  limit 
now  allowed  by  law  should  be  fixed  in  the  Constitution,  which  they  rejected.  I  under- 
stand chis  is  done  in  the  Constitution  of  the  State  of  :Missouri,  which  has  been  cited  to 
us  as  one  of  the  States  in  which  churches  can  be  incorporated.  So  the  design  is  to  en- 
large these  limitations  and  give  the  chtirch  more  wealth  and  more  power. 

I  believe  there  is  greater  security  to  the  church  in  the  present  method  of  holding 
property  than  under  charters  of  incorporation.  Now,  when  a  church  desires  to  sell  or 
encumber  its  property  application  has  to  be  made  to  the  court  and  the  judge  takes  the 
trouble  to  inform  himself  whether  the  application  is  concurred  in  by  a  majority  of  the 
congregation.  Under  a  charter  of  incorporation  the  power  of  administering  the  property 
of  the  church  would  devolve  on  a  president  and  board  of  directors  with  absolute  power. 

The  opportunity  for  maladministration  under  the  former  would  be  remote,  while 
the  latter  would  afford  abundant  opportunities. 

Is  it  desirable  that  the  church  should  become  rich  in  worldly  possessions?  AH  the 
history  of  the  past  is  against  such  a  proposition.  The  Christian  Church  of  the  first 
three  centuries  was  persecuted  by  the  Roman  government,  which  was  then  at  the  zenith 
of  its  power  and  swayed  almost  universal  empire  over  the  civilized  portions  of  the 
world.  The  heroes  of  the  cross,  counting  not  their  lives  dear  unto  themselves,  supported 
by  the  voluntary  contributions  of  the  churches,  driven  from  place  to  place,  preached  the 
glorious  doctrines  of  grace,  and,  despite  all  the  machinations  of  men,  the  church  grew 
and  prospered.    It  was  pure  in  doctrine  and  full  of  zeal  and  good  works. 

But  when  Constantino  became  its  patron,  made  it  the  recipient  of  his  own  benefac- 
tions and  encouraged  the  bestowal  of  wealth  upon  it,  it  became  heretical  in  doctrine, 
lax  in  morals,  dead  spiritually,  secular  in  its  ends,  corrupt  in  its  practices,  and  thus  re- 
mained through  the  Dark  Ages,  until  Luther  reafiirmed  the  grand  doctrine  of  justifica- 
tion by  faith,  and  the  great  Reformation  of  Luther,  Melancthon,,  Huss,  Calvin,  Knox  and 
others  brought  the  church  back  to  its  primitive  doctrines  and  faith,  and  to  which 
Reformation  we  owe  the  blessings  of  civil  and  religious  liberty  which  we  enjoy  to-day. 

But  it  vill  be  argued  that  this  was  in  the  early  ages  of  the  world,  and  we  have  so 
far  advanced  in  civilization,  learning  and  piety  such  things  could  not  be  repeated.  The 
difficulty  here  is,  we  forget  that,  while  conditions  have  changed,  human  nature  is  the 
same  as  it  has  always  been.  The  unregenerate  heart  is  "deceitful  above  all  things  and 
desperately  wicked."  Remove  from  us  the  high  and  noble  ideals  of  a  Christian  life,  a 
life  sanctified  by  grace  and  consecrated  to  the  service  of  God,  let  the  church  become 
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worldly  and  secular,  and  piety  will  degenerate,  and  we  will  sink  into  a  state  in  many 
respects  similar  to  that  of  the  church  before  the  Reformation. 

The  churches  of  this  State  do  not  need  great  wealth  for  the  carrying  on  of  their 
work,  and  it  would  be  a  curse  rather  than  a  blessing. 

Again,  I  ask  what  is  the  necessity  for  this  change?  Does  the  church  need  any  new 
power  not  already  possessed  by  it?  Has  the  statement  of  the  Risen  Lord,  "All  power 
is  given  unto  Me  in  Heaven  and  in  earth,"  coupled  with  that  assurance,  'To,  I  am  with 
you  alway,  even  unto  the  end  of  the  world,"  ceased  to  be  operative?  Has  the  mighty 
agency  poured  out  at  Pentecost,  manifested  by  a  sound  as  of  a  mighty  rushing  wind  and 
the  appearance  of  cloven  tongues  like  as  of  fire,  which  transformed  plain  Galilean  fisher- 
men into  logicians  and  expounders  of  the  wonderful  works  of  God,  spent  its  force?  No. 
High  on  his  mediatorial  throne  the  Exalted  High  Priest  is  momentarily  fulfilling  that 
promise  and  the  mysterious  power  of  the  spirit  is  around  us  and  over  us  and  within  us. 

I  have  endeavored  in  my  own  mind  to  analyze  the  motive  of  those  who  are  seeking 
this  change  and  to  determine  the  cause  that  has  prompted  it.  I  have  been  able  to  come 
to  but  one  conclusion.  It  is  an  expression  of  that  general  unrest  that  pervades  our 
whole  country  and  every  department  of  life  and  creates  discontent  and  dissatisfaction 
with  existing  conditions.  The  last  quarter  of  the  nineteenth  century  has  witnessed 
events  crowded  rapidly  upon  each  other.  We  stand  almost  dazed  and  stupefied  before 
its  achievements.  We  have  seen  men  suddenly  rise  from  poverty  to  affluence,  from 
obscurity  to  fame.  Vast  aggregations  of  wealth  have  been  combined  in  the  hands  of  a 
few  and  general  discontent  and  unrest  pervade  the  masses.  Commercialism  has 
fastened  itself  upon  the  church. 

The  church,  I  fear,  has  become  enamored  of  the  world,  fascinated  by  its  glitter  and 
gold,  and  desires  also  wealth  and  power.  I  fear  that  in  some  quarters  it  would  cut  loose 
from  the  old  moorings,  leave  behind  those  great  principles  which  have  been  its  bulwarK 
in  the  past,  and  in  the  practice  of  which  it  has  gained  its  sublime  victories,  and  venture 
on  new  and  untried  seas.  It  would  lose  its  firm  grip  on  the  omnipotence  of  Jehovah  and 
trust  a  puny  arm  of  flesh. 

Mr.  Chairman,  I  am  aware  that  we  are  not  called  upon  to  deal  with  the  spiritualities 
of  the  church,  simply  its  relation  to  the  State,  but  I  regard  it  as  a  perfectly  legitimate 
argument  to  consider  the  effect  of  the  proposed  change  in  our  organic  law  on  the 
spiritual  condition  of  the  church.  It  is  unnecessary  for  me  to  take  up  the  time  of  this 
Committee  to  relate  in  detail  the  persecutions,  the  intrigues,  the  revolutions,  the  blood- 
shed, the  decay  and  spiritual  deaths  that  have  been  the  inevitable  result  when  religious 
corporations  have  been  permitted  to  acquire  large  property.  Should  we  adopt  the 
amendment  proposed  by  the  gentleman  from  Roanoke  and  leave  the  Legislature  a  free 
hand  to  deal  with  the  question  of  incorporating  the  churches,  I  admit  that  the  effects  for 
some  time  would  probably  be  almost  imperceptible.  So  much  so  that  we  would  be  in- 
clined to  believe  the  fears  expressed  here  by  those  opposed  to  it  were  groundless,  but  in 
the  course  of  time  I  believe  the  church  would,  to  a  great  extent,  lose  sight  of  what  should 
be  its  first  aim,  the  salvation  of  souls,  and  a  rivalry  would  spring  up  among  the  various 
churches  to  see  which  could  secure  the  greatest  amount  of  wealth. 

We  would  see  a  large  portion  of  the  wealth  of  the  State  held  by  these  corporations 
in  perpetuity,  and  that  could  never  be  alienated,  which  is  directly  antagonistic  to  the 
declared  policy  of  the  State  in  regard  to  private  wealth,  which  cannot  be  entailed  beyond 
the  second  generation.  To  show  the  remarkable  rapidity  with  which  the  estate  of  the 
church  can  increase,  I  hold  in  my  hand  a  copy  of  the  Outlook  for  July  6,  1901,  containing 
an  article  on  the  "Associations  Law"  recently  passed  in  France,  to  repress  and  hold 
in  check  the  monastic  orders  in  that  country,  to  which  is  attached  a  map  of  Franco 
showing  by  shaded  blocks  the  real  estate  held  by  these  orders  in  each  department  of 
the  country  tv/enty  years  ago,  and  by  black  blocks  that  held  by  the  same  orders  at  the 
present  time.  While  no  figures  are  given,  a  glance  at  the  map  would  indicate  the  in- 
crease in  twenty  years  has  been  four  to  five  fold.  Are  we  not  to  profit  by  the  experience 
of  those  countries  which  are  now  laboring  to  rid  themselves  of  difficulties  which  the 
line  of  action  we  propose  wonld  inevitably  bring  upon  us? 
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In  the  next  place  the  church  would  be  shorn  of  its  spirituality  and  become  secu- 
larized. It  would  be  in  the  market  for  the  investment  of  its  funds,  be  bidders  at  sales 
of  real  estate,  subscribe  for  issues  of  bonds  and  stocks,  making  loans,  taking  mortgages 
to  secure  the  same,  purchasers  of  property  at  forced  sales  on  which  it  has  made  loans, 
bringing  actions  in  the  courts  for  the  enforcement  of  contracts,  and  bringing  down  on 
its  head  all  the  odium  that  may  attach  to  the  money  lender. 

Besides  these  things,  serious  embarrassment  may  arise  in  the  management  of  her 
internal  affairs.  Whenever  there  is  a  change  of  ministers,  unless  heartily  acquiesced  in 
by  all  parties,  there  may  arise  in  the  courts  suits  for  arrearages  of  salary.  A  serious 
division  may  occur  in  a  church,  followed  by  the  withdrawal  of  a  large  number  of  its 
members,  and  there  may  arise  suits  to  determine  the  equitable  rights  of  the  contending 
factions  to  the  property  of  the  church.  Then,  where  will  be  her  influence  as  a  great 
moral  and  spiritual  force  in  the  world?  When  Christ  declared,  "My  Kingdom  is  not  of 
this  world,"  he  clearly  set  forth  the  spiritual  character  of  the  church.  ^Tiile  it  should 
be  in  the  world,  it  should  be  separate  from  the  world.  It  has  a  work  to  perform  that 
is  separate  and  distinct  from  the  secular  and  worldly,  and  the  agencies  by  which  it  is 
to  be  performed  are  not  the  carnal  weapons  of  the  world,  but  through  her  the  operations 
of  the  Word  and  Spirit  are  to  be  "mighty  through  God  to  the  pulling  down  of  strong- 
holds, casting  down  imaginations  and  bringing  into  subjection  every  thought  to  the 
obedience  of  Christ."  With  these,  and  unshackled  by  worldly  power,  she  has  won  her 
victories  in  the  past  and  will  win  her  glorious  triumphs  in  the  future. 

My  mind  can  conceive  of  no  greater  curse  to  religion  than  an  endowed  church, 
when  her  members  sit  in  richly  upholstered  pews  listening  to  one  who  knows  his  stipend 
will  be  paid,  no  matter  how  the  crops  are  or  what  general  business  conditions  are,  who 
do  not  feel  the  burden  of  individual  responsibility.  Show  me  a  church  under  such  con- 
ditions and  I  will  show  you  spiritual  deadness,  laxity  of  morals  and  putrefaction,  but 
when  the  church  is  divested  of  worldly  power,  realizes  its  dependence  upon  God,  its 
mission  to  save  the  lost,  and  for  the  little  financial  aid  it  needs  relying  on  the  voluntary 
contributions  of  its  members,  the  result  of  their  self-denial  and  consecration,  we  witness 
spiritual  power,  growth,  development  in  all  the  Christian  graces  and  a  fulfillment  of  the 
noble  mission  for  which  it  was  organized. 

It  is,  therefore,  my  devout  wish  that  the  Committee  may  retain  this  section  in  the 
Constitution,  so  that  at  least  for  another  generation  the  churches  may  have  rest  from 
this  agitation,  that  they  may  prosper,  increase  in  numbers,  in  spiritual  power  and  influ- 
ence, and  spread  the  glad  tidings  of  a  glorified  redeemer  until  "every  knee  shall  bow 
and  every  tongue  confess  to  the  glory  of  God,  the  Father."  (Applause.) 

Mr.  Glass:  Mr.  Chairman  and  gentlemen  of  the  Committee,  but  for  the  fact  that 
the  astute  delegate  from  the  city  of  Norfolk  (Mr.  Thorn)  said  yesterday  that  I  desired  to 
speak  upon  this  question,  I  think  I  should  not  say  a  word,  because  I  have  not  desired  to 
speak  upon  it  and  had  no  expectation  of  speaking.  I  am  about  to  do  now  what  I  never 
did  before  in  my  life,  and  something  I  do  not  think  any  member  of  this  or  any  other 
deliberative  body  ought  to  permit  himself  ordinarily  to  do,  and  that  is  to  speak  upon  a 
topic  and  to  a  question  without  thorough  preparation  as  to  the  facts  and  relevant  statis- 
tical information, 

I  shall  not  occupy  more  than  five  or  ten  minutes  of  the  Convention's  time  and  that 
only  to  say  that  this  discussion  to  my  mind  has  elicited  some  of  the  most  extraordinary 
declarations  that  I  ever  heard  fall  from  the  lips  of  enlightened  people.  The  proposition 
has  been  loaded  down  with  ornamentation  of  words  and  theories  which  in  my  judgment 
have  no  connection  whatsoever  with  it.  We  have  had  repetition  after  repetition  of 
medieval  abuses;  of  conditions  that  had  their  being  under  different  forms  of  govern- 
ment from  our  own  and  at  an  age  of  the  world's  history  when  barbarism  was  rampant 
and  when  civilization  as  we  now  term  it,  had  never  seen  the  light  of  day.  And  all  of 
these  scenes  have  been  so  vividly  and  pathetically  depicted  and  so  persistently  applied 
to  a  different  age  and  civilization  that  I  despair,  with  my  poor  ability,  of  getting  the 
question,  as  I  conceive  it,  clearly  before  the  Convention. 

The  distinguished  delegate  from  Roanoke  (Mr.  Robertson)  pursued  the  whole  range 
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of  this  controversy  legitimately,  and  not  a  single  solitary  proposition  that  he  laid  down 
has  been  answered.  And,  with  all  due  respect  to  the  gentlemen  who  followed  him,  they 
have  not  even  addressed  themselves  to  the  task  of  answering  the  propositions  that  the 
delegate  from  Roanoke  so  ably  laid  down. 

What  is  the  question  before  the  Convention?  The  provision  of  the  Constitution 
which  we  have  under  consideration  is  section  17,  and  it  now  reads  as  follows: 

The  General  Assembly  shall  not  grant  a  charter  of  incorporation  to  any  church  or 
religious  denomination,  but  may  secure  the  title  to  church  property  to  an  extent  to  be 
limited  by  law. 

What  is  the  alteration  proposed  by  the  gentleman  from  Roanoke?    It  is: 

The  General  Assembly  shall  limit  by  law  the  extent  to  which  corporations  formed 
for  religious  purposes  shall  be  permitted  to  acquire  or  hold  property. 

It  has  been  said  that  the  last  quoted  proposition  means  that  churches  may  be  incor- 
porated, and  it  does  mean  that.  The  whole  argument  against  the  incorporation  of 
churches  has  been  based  upon  the  single  contention  that  if  the  churches  should  be  in- 
corporated they  would  acquire  property  and  grow  excessively  wealthy  and  necessarily, 
as  gentlemen  on  the  other  side  say,  worldly.  That  has  been  the  sole  argument  urged 
here  against  the  incorporation  of  churches. 

But  I  would  ask  may  not  churches  own  just  as  much  property  under  the  Constitution 
as  it  now  exists  as  they  could  own  under  the  amendment  presented  by  the  gentleman  from 
Roanoke?  Will  anybody  deny  that  proposition?  Can  anybody  deny  it?  For  one  hundred 
and  twenty  years  the  churches  of  Virginia  have  been  able  to  hold  just  as  much  property 
under  the  Constitution  as  it  now  exists — aye,  and  more  than  they  could  hold  under  the 
proposition  presented  by  the  delegate  from  Roanoke. 

The  constitutional  provision  at  present  simply  authorizes  the  General  Assembly  to 
restrict,  to  put  a  limit,  upon  the  acquisition  of  property  by  churches,  whereas  the  proposi- 
tion presented  by  the  delegate  from  Roanoke  makes  it  mandatory  upon  the  Legislature  to 
do  that  thing.    Is  not  that  true,  I  ask  the  delegate  from  Roanoke? 

Mr.  Robertson:  Yes,  sir,  that  is  the  object  of  the  amendment,  to  make  it  stronger  in 
the  present  provision  so  far  as  limiting  the  right  of  churches  to  hold  property.  I  stated 
that  that  was  done  in  deference  to  the  views  of  church  members  who  seemed  to  be  very 
much  afraid  that  their  churches  would  get  too  much  property. 

Mr.  Glass:  Whoever  heard  of  but  one  church  on  earth  getting  too  much  property, 
and  that  is  Trinity  Church,  of  New  York,  and  it  got  it  by  accident. 

If  all  of  these  evils  and  all  of  this  demoralization  are  incident  to  the  acquisition  of 
property  by  churches,  why  have  we  not  had  them  up  to  this  time?  Up  to  1850  we  had 
nothing  at  all  in  the  Constitution  about  it,  and  churches  did  not  acquire  property  in 
excess  of  their  actual  needs,  and  we  had  not  all  of  this  demoralization  and  this  evil  which 
it  is  said  are  coming  to  the  churches  in  the  event  that  they  do  acquire  property  by  tbe 
elimination  of  these  words. 

When  the  Lord  established  His  church  He  said  that  the  gates  of  hell  should  not  pre- 
vail against  it;  and  yet  we  are  gravely  told  here  that  the  only  thing  which  stands  be- 
tween the  churches  of  Virginia  and  perdition  is  a  constitutional  phrase.  If,  after  the' 
centuries  of  Christian  sway  throughout  this  universe,  the  churches  of  God  have  not  grown 
more  powerful  and  more  efficient,  more  pious  and  better  adapted  to  the  spirit  of  Christ 
than  we  may  be,  led  to  suppose  by  declarations  made  upon  this  floor,  we  ought  to  enact  a 
constitutional  provision  that  would  obliterate  the  churches  rather  than  one  that  would 
enure  to  their  advantage,  because  we  have  been  told  at  one  moment  that  the  church  is  of 
Divine  origin,  with  its  charter  from,  on  high,  and  the  next  moment  we  are  gravely  asked 
to  believe  that  it  is  only  a  constitutional  phrase  that  stands  between  the  churches  and 
perdition.  And  it  is  not  even  that.  It  is  only  a  good  or  a  bad  lawyer.  The  distinguished 
delegate  from  Lancaster  grounded  his  whole  speech  upon  the  evils  that  will  flow  from  the 
acquisition  of  property;  and  immediately  thereafter  the  distinguished  delegate  from 
Prince  Edward  got  up  and  said  that  the  churches  could  get  just  as  much  property  under 
the  present  Constitution  as  they  could  get  if  the  amendment  of  the  delegate  from  Roanoke 
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is  adopted.  He  stated  that  the  only  reason  why  they  do  not  get  the  property  is  that  they 
do  not  employ  competent  lawyers  to  draw  up  the  deeds  of  beqtiest. 

'Mr.  Mcllwaine:  Mr.  Chairman,  if  the  gentleman  will  permit  me,  I  have  not  inter- 
rupted a  gentleman  since  I  have  been  here,  but  this  is  such  a  serious  misrepresentation 
of  what  I  did  say  that  I  feel  bound  to  do  it. 

AVhat  I  did  say  was  that  the  bequests  made  to  the  churches  are  comparatively  few, 
and  the  reason  why  they  failed  in  those  cases  in  which  they  did  fail  was  that  the  wills 
v^•ere  not  properly  written;  that  they  were  either  not  written  by  lawyers  or  by  ill-informed 
lawyers.    That  is  what  I  said. 

}.Ir.  Robertson:  I  will  state  to  the  gentleman  from  Lynchburg  that  the  Doctor  now 
says  the  reason  why  the  churches  do  not  get  the  property  is  because  the  people  are  not 
willing  to  give  it  to  them. 

Mr.  Mcllwaine:  I  did  not  say  that.  I  said  it  was  because  the  people  do  not  give  it 
to  them  as  a  matter  of  fact. 

Mr.  Robertson:  "Well,  I  accept  your  amendment  that  the  people  do  not  give  it  to 
them,  but  they  could  get  it  if  the  people  did  give  it  to  them. 

Mr.  Mcllv\^aine:    Of  course,  if  a  good  lawyer  is  drawing  the  v\-iH. 

Mr.  Glass:  That  is  exactly  what  I  stated  the  delegate  from  Prince  Edward  said,  and 
nothing  more.  The  delegate  from  Lancaster  concluded  his  address  to  this  Committee  with 
the  statement  that  the  gravest  and  most  radical  objection  to  this  provision  was  that  if  the 
proposition  of  the  delegate  from  Roanoke  should  be  engrafted  upon  the  Constitution 
churches  could  receive  bequests. 

Thereupon  the  delegate  from  Prince  Edward  said  that  they  could  receive  bequests 
now  under  the  present  Constitution  if  they  would  get  a  good  lawyer  to  draw  the  will. 

Mr.  Mcllwaine:    That  is  right. 

Mr.  Glass:    And  that  is  all  I  stated  that  the  gentleman  said. 
Mr.  ^Mcllwaine:    That  is  right. 

Mr.  Glass:    So,  after  all,  it  is  refined  down  to  that  proposition. 

Mr.  R.  Walton  Moore:  I  ask  the  gentleman  from  Lynchburg,  do  you  think  that  a 
good  lawyer,  the  best  lavs'ver  you  can  find,  can  write  a  will  so  that  a  church  will  take 
property  as  freely  and  fully  as  it  will  take  it  in  case  this  amendment  is  adopted  and  the 
General  Assembly  is  allowed  to  incorporate  church  property? 

My.  Glass:  Of  course  I  do  not  think  so.  If  I  thought  so  I  would  not  be  advocating 
this  proposition.  But  what  I  am  undertaking  to  do  is  to  use  one  minister  of  one  denomi- 
nation against  another  minister  of  another  denomination  to  break  the  force  of  what  seems 
to  me  to  be  no  argument  at  all.  It  having  been  asserted  that  the  radical  objection  to  the 
proposition  of  the  delegate  from  Roanoke  is  based  upon  the  idea  that  churches  will  get 
inordinate  wealth,  and  that  all  of  these  evils  will  consequently  follow.  I  present  the  dele- 
gate from  Prince  Edward  in  evidence  to  show  that  it  has  been  possible  for  chtirches  to 
accept  such  bequests  for  120  years,  and  that  these  evils  have  not  resulted;  that  is  all. 

Mr.  Dunaway:  I  will  ask  if  there  has  been  a  case  in  the  last  seventy-five  years  where 
any  church  in  Virginia  has  taken  property  by  devise  or  bequest? 

Mr.  Glass:  I  am  no  lawyer,  but  I  have  been  led  to  believe,  and  I  do  believe,  that  it 
cannot  be  done,  and  therefore  I  am  advocating  this  alteration  in  the  Constitution.  It  is 
the  delegate  from  Prince  Edward  who  says  it  can  be. 

Now,  :Mr.  Chairman,  just  a  word  or  two  more,  because  I  merely  arose  upon  the  insist- 
^  ence  of  gentlemen  upon  this  floor  to  indicate  where  I  stood  on  the  proposition.  There  has 
t  been  repeated  and  extended  reference  to  the  condition  of  the  church  in  its  early  history 
and  in  the  dark  ages.  In  my  belief  that  has  nothing  on  earth  to  do  w^ith  this  question. 
Religious  persecution  has  nothing  on  earth  to  do  with  it.  Those  things  occurred  at  a 
period  of  the  world's  history  when  we  were  encompassed  by  superstition,  and  they  oc- 
curred under  a  form  of  government  radically  different  from  our  own.  They  have  never 
occurred  since  the  foundation  of  the  American  Republic  nor  since  the  disestablishment  of 
the  Church  of  England  on  this  Continent.  How  could  they,  and  how  can  they  occur  with- 
out first  subverting  the  government  itself?    It  cannot  be  done. 

The  whole  thing  resolves  itself  into  a  very  simple  proposition,  and  that  proposition 
49— Const.  Debs. 
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was  involved  in  the  question  which  I  propounded  to  the  delegate  from  Lancaster  yester- 
day, and  which  he  did  not  answer  and  has  not  answered;  and  which  the  distinguished 
delegate  from  Prince  Edward  undertook  to  answer  for  him,  but  could  not  answer.  If 
somebody  will  separate  for  me  the  spiritual  church  of  God  from  the  agencies  which  it 
establishes  in  order  to  put  into  practical  effect  its  mission,  then  I  will  undertake  to  sepa- 
rate the  mind  of  the  delegate  from  Prince  Edward  from  the  body  which  it  inhabits  and 
from  the  hands  and  other  members  of  that  body  that  do  its  bidding. 

You  do  incorporate  these  church  agencies.  The  churches  do  "whip  the  devil  around 
the  stump";  and  under  the  present  status  the  multiplicity  of  corporations  will  in  a  few 
years  be  very  much  greater  than  they  could  be  under  the  proposition  of  the  delegate  from 
Roanoke.  You  say  that  there  are  five  thousand  churches  in  Virginia.  I  did  not  know 
that  there  were  so  many;  but  admit  it,  how  many  agencies  has  each  one  of  these 
churches? 

Mr.  Dunaw^ay:  If  the  churches  should  be  incorporated  there  will  exist  the  same 
necessity  for  incorporating  all  these  agencies,  and  you  will  simply  add  to  them  five  thou- 
sand corporations.    You  would  have  the  others  still. 

Mr.  Glass:    I  do  not  at  all  agree  with  my  friend. 

Mr.  Dunaway:  As  a  matter  of  fact,  the  denominations  would  like  to  have  their 
boards  for  taking  care  of  their  ov/n  ministers  incorporated,  and  for  their  schools,  and  their 
missionary  bodies.    You  will  still  have  those,  and  you  would  add  the  churches. 

Mr.  Glass:  That  could  all  be  done  under  the  simple  incorporation  of  the  churches. 
But,  on  the  contrary,  under  present  conditions,  each  church  can  incorporate  its  agencies 
without  limit;  and,  instead  of  having  five  thousand  church  corporations,  you  might  have 
fifty  thousand  or  one  hundred  thousand  church  corporations. 

Mr.  Dunaway:  In  regard  to  the  matter  of  foreign  missions — I  speak  of  my  own  de- 
nomination— there  is  one  board  incorporated  not  only  for  the  Baptists  of  Virginia,  but  for 
the  entire  territory  of  the  Southern  States.  There  is  only  one  corporation  to  receive  all 
their  missionary  funds,  and  there  will  be  no  necessity  that  the  separate  churches  should 
have  an  incorporation  for  the  purpose  of  foreign  missions.  The  matter  is  cut  down  to  a 
minimum,  and  so  it  would  be  with  all  the  other  denomJnations  with  regard  to  other 
methods  of  church  activity. 

Mr.  Glass:  That  is  a  mere  matter  of  minor  detail.  I  insist  upon  the  point  that  there 
is  a  long  way  more  danger  of  a  multiplicity  of  corporations  under  the  present  system,  than 
there  would  be  under  the  system  proposed  to  be  inaugurated  by  the  delegate  from  Roa- 
noke, because  modern  church  methods  are  such  that  these  auxiliary  bodies  are  being  mul- 
tiplied every  day.  All  of  them  are  under  the  control  of  the  central  body,  and  there  is  no 
difference  in  the  world  in  incorporating  the  parent  body  and  incorporating  the  auxiliary 
bodies,  except  that  if  you  adopt  the  suggestion  offered  by  the  gentleman  from  Roanoke  it 
will  simply  facilitate  the  churches  in  the  matter  of  owning  property. 

Now,  who  ever  heard  of  a  church  getting  too  much  property?  The  delegate  from 
Lancaster  says  that  if  you  incorporate  them  they  will  pretty  soon  be  coming  here,  not  as 
beggars,  but  with  demands.  So  far  as  I  am  concerned,  I  would  rather  that  they  would 
come  here  with  a  demand  than  as  mendicants.  I  think  if  there  is  anything  on  this  earth 
that  could  weaken  the  march  of  God's  church  it  is  the  mendicancy  which  church  societies 
practice,  and  are  compelled  to  practice  frequently,  this  thing  of  beggary,  this  thing  of 
beseeching,  instead  of  enabling  them  to  get  an  endowment,  if  any  rare  soul  should  die  and 
leave  them  an  endowment. 

My  observation  has  been  that  the  wealthier  a  church  congregation  is  the  harder  it  is 
to  get  money.  There  is  no  possible  prospect  of  churches  having  an  excess  of  property. 
But  under  the  present  status  the  auxiliary  societies  of  the  churches,  which  are  nothing 
more  than  the  arms  and  agencies  of  the  churches,  can  acquire  property  without  limit. 
There  is  no  limitation  put  upon  them  by  statute  law;  there  is  none  put  upon  them  by 
constitutional  enactment;  and  there  is  no  proposition  here  to  put  any  limit  upon  them. 
But  the  proposition  of  the  delegate  from  Roanoke  is  to  compel  the  General  Assembly  to 
put  a  limitation  upon  the  acquirement  of  property  by  incorporated  churches,  consequently 
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the  contention  that  churches  would  get  excessively  rich  and  menacing  cannot  be  sus- 
tained. 

Mr.  Chairman,  I  have  taken  just  fifteen  minutes  more  of  the  time  of  this  Convention 
than  I  anticipated  taking.  I  do  not  like  to  speak  upon  a  question  without  thorough 
preparation.  It  was  with  great  reluctance  that  I  said  anything  about  it  at  all.  I  merely 
wanted  to  indicate  my  opinion  that  the  Church  of  God  has  more  strength  to-day;  that 
it  has  more  enlightenment  to-day;  that  it  has  more  actual  piety  to-day;  that  it  has  a 
stronger  grasp  upon  its  own  conception  of,  and  faith  in,  God  than  ft  had  in  the  dark 
ages;  and  to  utter  my  protest  against  the  proposition  that  there  is  nothing  but  a  mere 
phrase  in  the  Virginia  Constitution  between  the  church  and  perdition.  Forty-three  of 
the  States  of  this  Union  permit  the  churches  to  be  incorporated,  and  I  am  yet  to  learn, 
though  Virginia  has  been  great  and  is  greater  to-day  than  she  ever  was,  that  Virginia 
possesses  all  of  the  Christianity  and  all  of  the  piety  in  this  Western  world.  Why  have 
not  the  other  forty-three  States  gone  the  way  of  evil  and  demoralization  that  these  gen- 
tlemen depict?  Why  have  they  not  acquired  an  excess  of  property  and  been  made  arro- 
gant and  insolent  and  impious  in  theii"  demands  upon  the  legislative  bodies  of  those 
various  States? 

It  is  all  a  bugbear.  The  whole  question  has  been  loaded  up  with  irrelevant  issues 
having  proper  relation  to  the  real  question  we  are  called  upon  to  decide.  It  is  just  a 
simple  question  as  to  whether  we  will  stop  these  churches  from  "whipping  the  devil 
around  the  stump"  by  incorporating  their  agencies,  or  whether  we  will  facilitate  their 
ownership  of  property  by  incorporating  the  parent  bodies. 

There  is  another  proposition  that  I  want  right  here  to  express  my  dissent  from.  As 
to  all  of  this  talk  about  the  "temporal  affairs"  of  the  church  and  the  "secular  affairs"  of 
the  church,  I  say  that  if  there  is  any  church  with  the  mission  to  preach  Christ's  Gospel 
on  this  earth  that  has  a  board  or  an  agency  that  is  not  allied  in  Christian  spirit  with 
that  church,  it  ought  to  lop  it  off.  It  is  not  worthy  to  have  five  minutes'  existence.  It 
is  a  distinction  that  does  not  obtain.  You  want  to  limit  the  church  to  the  pure  preaching 
of  the  Gospel  and  call  that  spirituality.  I  say  any  individual  member  of  any  church  of 
God  can  preach  as  eloquent  and  as  convincing  and  as  powerful  a  sermon  by  his  course 
and  conduct  in  life  as  any  preacher  who  ever  occupied  any  pulpit  can  do.  And  when 
3'ou  undertake  to  say  that  the  orders  and  agencies  of  a  church  are  secular  and  may 
employ  unspiritual  methods  and  means  in  their  work,  I  deny  the  proposition.  Such  an 
institution  would  be  totally  incongruous  Vv'ith  the  church  of  God. 

This  whole  matter  has  been  obscured  and  beclouded  by  words.  The  only  difference 
on  the  face  of  the  globe  between  the  proposition  presented  by  the  delegate  from  Roanoke- 
and  the  present  status  is  that  there  is  less  liability  of  abuse  under  the  amendment  pro- 
posed than  there  is  under  the  present  status,  and  that  the  amendment  of  the  delegate 
from  Roanoke  affords  churches  a  direct  facility  for  doing  their  work  rather  than  an 
indirect  method  and  a  practical  evasion  of  the  law. 

That  is  the  whole  difference;  and  at  the  very  last,  when  you  come  to  vote  upon 
this  question,  you  are  merely  required  to  say  whether  you  will  give  the  churches  direcl 
facilities  for  doing  their  legitimate  work,  or  will  compel  them  to  evade  the  spirit  of  your 
Constitution  and  do  it  through  auxiliary  bodies?    That  is  the  whole  of  it.  (Applause.) 

Mr.  R.  Walton  Moore:  Mr,  Chairman,  it  is  not  my  purpose  to  try  to  make  a  speech. 
I  will  not  undertake  to  deal  with  the  spiritual  aspects  of  this  question.  That  I  leave  to 
the  gentlemen  from  Prince  Edward,  the  gentleman  from  Lancaster,  and  the  gentleman 
from  Lynchburg.  But  in  anticipation  of  the  views  that  I  am  quite  sure  will  be  pressed 
by  the  gentleman  from  Norfolk  (Mr.  Thom),  I  wish  to  ask  for  a  few  minutes  of  the 
time  of  the  Committee  to  say  a  few  words. 

The  point  is  made  that  the  incorporation  of  church  agencies  without  limit  upon  the 
ownership  of  their  property  is  now  permissible.  It  is  argued  that  this  is  really  the 
equivalent  of  permitting  the  incorporation,  in  addition  to  these  agencies,  of  any  and  all 
church  bodies.  It  is  said  to  follow  as  a  logical  conclusion  that  the  incorporation  of  any 
and  all  church  bodies  can  properly  be  allowed.    That  is  the  position  of  the  other  side. 

Now,  I  deny  that  the  one  thing  is  the  equivalent  of  the  other — that  the  incorporation 
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of  church  agencies  is  the  equivalent  of  the  incorporation  of  church  bodies.  It  is  true 
that  certain  corporate  church  agencies  are  recognized,  and  can  take  and  hold  property, 
but  this  can  work  no  such  results  as  may  flow  from  the  general  incorporation  of  the 
various  denominations  and  the  special  incorporation  of  the  numberless  individual 
churches  in  the  counties,  cities  and  towns  of  the  State — results  in  the  way  of  multiplying 
the  opportunities  to  acquire  property  and  to  hold  that  property  exempt  from  State  and 
local  taxation. 

I  wish  to  read  very  briefly  from  the  case  of  Fifield  vs.  Van  Wyck  (94  Virginia,  568) 
mentioned  yesterday,  in  which  the  gentleman  from  Norfolk  (Mr.  Thom)  was  counsel. 

Mr.  Dunaway:  I  noticed  that  the  expression  just  now  fell  from  the  lips  of  the  gen- 
tleman that  these  church  agencies  were  to  take  and  hold  property.  Let  me  call  atten- 
tion to  the  fact  that  not  a  single  one  of  them  takes  it  to  hold  it. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  I  used  the  word  "hold"  in  the  legal  sense. 
Of  course,  I  understand  that  these  church  agencies  speedily  disburse  the  funds  they 
acquire. 

In  the  case  to  which  I  was  alluding  when  interrupted,  the  case  of  Fifield  vs.  Van 
Wyck,  the  testator  had  given  his  estate,  which  was  very  large,  to  trustees  "for  the 
benefit  of  the  New  York  Jerusalem  Church,  as  they  shall  deem  best."  That  was  the  lan- 
guage of  the  will.  The  court  held  the  devise  invalid.  If  the  New  Jerusalem  Church 
had  been  incorporated  (as  it  may  be  if  we  change  the  Constitution  in  the  way  proposed) 
the  devise  would  have  been  held  valid.  The  court  in  its  opinion,  referring  to  the  church 
agency  cases  and  drawing  the  clear  distinction  between  those  cases  and  the  other  class 
of  cases,  to  which  Fifield  and  Van  Wyck  belongs,  said: 

The  decisions  in  the  cases  of  the  Episcopal  Education  Society  vs.  Churchman,  80 
Va.  718,  and  of  Trustees  etc.,  vs.  Guthrie,  86  Va.  125,  are  relied  on  to  sustain  the  validity 
of  this  bequest.  There  was  no  such  question  involved  in  either  of  those  cases  as  is 
involved  in  this. 

In  the  Churchman  case  the  question  for  decision  was  whether  a  bequest  to  "The 
Trustees  of  the  Protestant  Episcopal  Educational  Society  of  Virginia,"  which  was  to  be 
used  exclusively  for  educating  poor  young  men  for  the  Episcopal  ministry  upon  the 
basis  of  evangelical  principles  as  now  established,  was  valid. 

In  the  Guthrie  case  the  question  was  whether  a  bequest  to  the  secretary  of  the 
Board  of  Foreign  Missions  of  the  Presbyterian  Church  in  the  United  States  was  invalid. 

The  record  in  each  case  showed,  in  the  opinion  of  the  court,  that  the  bequest  was 
to  a  corporation,  and  for  purposes  within  the  scope  of  its  corporate  powers  and  duties, 
and  distinctly  defined.  In  those  cases  the  beneficiaries  were  certain,  the  purposes  of 
the  trust  clearly  defined,  and  within  the  corporate  powers  of  the  legatees.  In  this  case, 
as  we  have  seen,  the  beneficiaries  are  uncertain,  the  purposes  of  the  trust  wholly  un- 
defined and  the  discretion  of  the  trustees  practically  without  limit. 

If  the  amendment  suggested  here  be  adopted  and  the  existing  provision  be  stricken 
out  of  the  Constitution,  the  distinction  will  be  destroyed.  Churches  will  be  incorporated 
as  church  agencies  now  are,  and  the  General  Assembly  will  not  be  compelled  to  restrict 
the  capacity  of  ownership  of  any  of  these  religious  corporations. 

Mr.  Robertson:  Does  not  the  amendment  that  I  suggest  distinctly  require  that  the 
Legislature  shall  by  law  provide  the  limit  that  the  churches  can  hold?  When  they  reach 
that  limit  can  they  go  beyond  it? 

Mr.  R.  Walton  Moore:    The  provision  that  he  has  presented  is  very  deftly  worded. 

Mr.  Robertson:  I  would  be  glad  if  the  gentleman  would  suggest  some  more  suitable 
language. 

Mr.  R.  Walton  Moore:  I  do  not  think  it  is  defective  except  that  it  is  so  vague  that 
it  means  nothing  beyond  striking  down  the  present  inhibition.    Here  is  the  language: 

The  General  Assembly  shall  limit  by  law  the  extent  to  which  corporations,  formed 
for  religious  purposes,  shall  be  permitted  to  acquire  or  hold  property. 

The  General  Assembly  can  establish  the  limit  as  it  pleases.  It  can  incorporate  a 
denomination  or  an  individual  church  and  allow  it  to  take  an  estate  as  large  as  the 
'Estate  which  was  attempted  to  be  given  in  the  case  I  have  cited. 
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Mr.  Glass:    Can  they  not  do  it  now? 

Mr.  R.  Walton  Moore:  I  say  this  (and  the  gentleman  cannot  fail,  I  think,  to  he  im- 
pressed with  the  force  of  the  suggestion),  that  now  the  General  Assembly  is  forbidden 
to  incorporate  churches  and  cannot  authorize  them  to  own  property  as  corporations.  As 
soon  as  it  is  permitted  to  charter  churches  the  right  of  property  ownership  will  almost 
certainly  be  enlarged.    That  I  believe  has  been  the  experience  in  other  States. 

WTiile  adverting  to  other  States,  I  may  say  that  as  to  this  matter  I  am  not  willing  to 
be  guided  by  outside  action. 

Even  if  the  forty-four  other  States  of  this  Union  had  declared  in  favor  of  the  incorpora- 
tion of  church  bodies  I  would  not  be  willing  to  follow  that  lead.  As  for  precedent,  when  I 
look  across  the  ocean  to  the  country  from  which  we  derive  our  ideas  of  religious  free- 
dom to  a  large  extent,  I  find  that  in  England  and  in  Scotland  churches  are  not  incorpo- 
rated, and  are  limited  in  their  ownership  of  property. 

Mr.  Thom:  Do  i  understand  my  friend  to  say  that  we  get  our  doctrine  of  religious 
liberty  from  England?   I  thought  we  came  across  the  sea  to  get  rid  of  that. 

Mr.  R.  Walton  Moore:  In  a  large  measure.  AMio  does  not  recall  the  struggles  of 
Englishmen  for  religious  liberty — in  the  time  of  James  II.,  for  instance,  when  the  ban- 
ner of  religious  liberty  was  borne  aloft  by  great  civilians  and  ecclesiastics,  and  in  the 
earlier  time  when  martyrs  like  Ridley  and  Latimer  died  at  the  stake,  rather  than  sur- 
render their  convictions? 

There  can  be  no  question  that  much  of  the  religious  freedom  we  enjoy  was  achieved 
in  struggles  that  took  place  on  English  soil. 

Now,  Mr.  Chairman,  I  did  not  rise,  as  I  said  a  moment  ago,  to  deliver  a  speech. 
The  point  that  I  endeavored  to  make  was  that  there  is  a  great  distinction  between  allow- 
ing the  incorporation  of  church  agencies  and  a  plan  providing  for  the  incorporation  of 
other  church  bodies  that  will  take  in  every  denomination  in  Virginia  and  every  local 
church  in  the  State  of  Virginia  connected  with  whatever  denomination.  Gentlemen  upon 
the  other  side  have  argued  that  the  one  thing  is  the  equivalent  of  the  other,  a  proposi- 
tion which  1  have  denied.  But  if  I  am  mistaken  in  denying  it — if  the  two  things  are 
in  fact  equivalent — then  it  follows  that  the  churches  are  now  sufficiently  equipped  with 
the  power  to  secure  corporate  privileges  and  to  be  vested  with  the  ownership  of  prop- 
erty: and  if  that  be  true,  why  are  we  urged  to  make  any  change?  If  the  Constitution  is 
thus  satisfactory  why  this  contest  to  blot  out  of  the  Constitution  the  provision  that  has 
been  there  since  1S.51? 

My  affiliations  are  with  the  Episcopal  Church.  So  far  as  I  know  that  church  does 
not  do  indirectly  what  you  are  seeking  to  enable  it  to  do,  as  you  say,  directly,  by 
changing  the  Constitution.  It  has  its  agencies,  its  incorporated  educational  agencies 
and  missionary  agencies,  and  it  is  entitled  to  have  them.  The  Episcopal  Church,  so 
far  as  I  know,  is  not  making  any  demand  for  the  proposed  change.  If  there  is  such  a 
demand  I  do  not  think  it  has  found  expression  in  the  church  papers  or  in  any  official  way. 

In  the  proceedings  of  the  Legislative  Committee  there  was  little  evidence  of  such 
a  demand  being  made  by  the  Episcopal  Church,  or  the  Presbyterian  Church,  or  the 
Methodist  Church,  or  the  Baptist  Church.  A  few  able,  cultured  and  eminently  respectable 
ministers  appeared  before  the  committee,  but  yet  they  did  not  come  there  pretending  lo 
have  authority  to  speak  for  any  of  these  gi'eat  churches,  and  there  is  not  any  man  upon 
this  floor  who  has  that  authority. 

^Ir.  Glass:  I  will  ask  the  gentleman  the  same  question  that  I  asked  the  gentleman 
who  preceded  him  on  that  side.  Was  there  any  ofiicial  demand  from  any  of  the  denomi- 
nations of  the  State  to  put  this  prohibition  in  the  Constitution,  and  was  there  any  de- 
mand before  your  committee  to  retain  it  there?  If  the  change  proposed  is  going  to  bring 
all  these  evils  and  demoralizations,  is  it  not  strange  that  the  churches  of  Virginia  are 
not  up  in  arms  to  demand  the  retention  of  the  language  there?  It  seems  to  me  that  it  is 
no  argument  against  the  proposed  alteration  that  there  has  been  no  official  declaration. 

Mr.  R.  Walton  Moore:  I  am  only  calling  attention  to  the  fact  that  there  was  no 
pressure  from  any  of  these  great  churches  upon  the  committee.    On  the  other  hand  I 
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do  not  mean  to  assert  that  there  was  any  official  opposition.  I  have  no  doubt  the 
churches  looked  to  the  committee  to  do  the  right  thing. 

Mr.  Glass:  Oh,  well;  I  think  it  comes  more  from  pride  of  opinion  anyhow  than  from 
any  inherent  objection  to  the  proposed  alteration. 

Mr.  Robertson:  If  the  gentleman  will  allow  me,  is  it  not  a  fact  that  the  Committee 
practically  unanimously  voted  for  this  proposition  at  first  and  it  was  published  here  in 
the  newspapers,  and  was  it  not  some  time  before  there  was  any  reconsideration  of  it? 
And  yet  not  a  single  church  minister  came  here  to  advocate  that  we  should  retain  it, 
except  the  distinguished  gentleman  from  Lancaster,  who  is  a  member  of  this  body,  and 
that  action  was  taken  on  it  because  the  gentleman  appealed  to  the  same  prejudices  that 
he  appealed  to  on  yesterday. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  in  spite  of  what  gentlemen  may  say,  I  am 
without  pride  of  opinion  in  this  matter.  Perhaps  I  cannot  appear  to  be  as  earnest  and 
as  zealous  as  my  friend  from  Lynchburg,  and  I  am  free  to  say  that  if  all  the  preachers 
had  the  luring  enthusiasm  which  he  possesses,  and  the  remarkable  vigor  which  he  always 
exhibits  in  debate,  there  would  be  a  great  crusade  for  righteousness  that  would  settle 
many  of  the  questions  that  relate  to  the  churches.  (Laughter.)  But  I  am  in  earnest,  and 
as  for  pride  of  opinion  I  am  devoid  of  that.  I  do  not  lose  sight  of  my  obligations  to 
religion.  Beyond  that,  I  bear  in  mind  the  obligations  resting  upon  me  in  dealing  with  a 
question  that  relates  to  our  system  of  taxation. 

Now,  going  back  to  the  remark  of  my  friend  from  Roanoke  as  to  the  committee  pro- 
ceedings, it  is  true,  as  he  states,  that  the  committee  voted  in  favor  of  the  change,  but  as 
soon  as  it  was  very  properly  proposed  that  there  ought  to  be  a  limit  fixed  upon  the  owner- 
ship of  property,  and  we  discovered  that  the  friends  of  the  measure  were  unwilling  to 
that,  the  committee  voted  against  the  change,  and  now  stands  in  favor  of  the  present  con- 
stitutional provision  and  against  the  provision  that  is  sought  to  be  substituted. 

Just  a  word  further.  Something  was  said  a  day  or  two  ago  here  about  the  State  of 
Missouri.  In  order  that  there  may  be  no  misunderstanding  as  to  what  the  Constitution 
of  that  State  provides,  I  will  read  from  the  Missouri  Bill  of  Rights,  which  says: 

No  religious  corporation  can  be  established  in  this  State  except  such  as  may  be 
created  under  a  general  law  for  the  purpose  only  of  holding  title  to  such  real  estate  as 
may  be  prescribed  by  law  for  church  edifices,  parsonages,  and  cemeteries. 

When  it  was  suggested  in  the  committee  that  we  should  adopt  a  provision  similar  to 
the  Missouri  provision,  at  once  it  was  objected  that  that  would  defeat  the  purpose  of  those 
advocating  the  change.  They  were  not  willing  to  impose  a  restriction;  and  the  language 
employed  by  the  gentleman  from  Roanoke  must  be  so  construed.  It  gives  the  General 
Assembly  a  free  hand,  and  it  will  be  possible  for  the  General  Assembly  to  enact  a  law 
allowing  to  incorporated  denominations  and  individual  churches  unlimited  ownership  of 
property. 

Mr.  Robertson:  I  do  not  like  to  keep  on  interrupting  him,  but  he  has  made  what  I 
respectfully  submit  is  not  a  perfectly  correct  statement.  I  do  not  mean  that  he  made  it 
intentionally,  but  it  is  not  correct.  He  said  that  the  effect  of  the  amendment  I  have 
offered  will  be  to  enlarge  the  powers  of  the  Legislature  in  reference  to  this  matter.  The 
gentleman  surely  is  enough  of  a  lawyer  to  know — I  hope  he  is,  at  least — that  under  the 
present  constitutional  provision  that  we  have  the  Legislature  has  an  absolutely  free  hand 
to  put  property  into  the  hands  of  the  trustees  who  represent  the  churches.  There  is  no 
prohibition  on  the  Legislature. 

Mr.  R.  Walton  Moore:    W^hy  are  you  not  willing  to  let  it  remain  as  it  is,  then? 

Mr.  Robertson:  I  will  go  further.  I  am  willing  to  meet  the  views  of  some  gentlemen 
and  to  make  it  mandatory  on  the  Legislature.  It  practically  amounts  to  the  same  thing. 
But  the  point  I  am  making  is  that  there  is  no  specific  restriction  made  in  the  present 
constitutional  provision.  It  is  left  to  the  Legislature.  It  says  the  Legislature  may  limit 
the  property  that  churches  may  have  in  the  name  of  their  trustees.  The  only  difference 
will  be  that  it  will  limit  the  property  that  the  church  as  a  corporation  may  hold,  if  my 
amendment  goes  through.  One  is  mandatory  and  the  other  is  permissive. 
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Mr.  Glass:  Then  iliere  is  this  further  change:  It  makes  no  limitation  as  to  the 
church  agencies,  which  are  the  same  as  the  church. 

They  can  acquire  more  property  than  they  could  under  your  proposition. 
;Mr.  R.  Walton  Moore:  I\Ir.  Chairman,  in  order  that  all  misconception  may  be  cleared 
away.  I  will  ask  the  author  of  this  amendment  whether  he  is  willing  to  make  it  say  that 
the  General  Assembly  in  granting  these  charters  of  incorporation  shall  limit  the  owner- 
ship of  church  property  in  the  way  it  is  now  limited  in  the  Code  of  Virginia. 

Mr.  Robertson:  I  do  not  understand  what  you  mean.  I  would  prefer  to  make  it 
mandatory  instead  of  permissive. 

It  cannot  be  like  the  present  Constittition,  which  absolutely  prohibits  a  church  cor- 
poration from  existing. 

Mr.  R.  Walton  Moore:  But  is  the  gentleman  from  Roanoke  willing  to  so  frame  his 
proposition  (and  he  can  do  it  in  a  few  minutes)  that  the  General  Assembly,  if  it  be  given 
the  right  to  incorporate  chtirch  bodies,  shall  be  commanded  to  restrict  their  acquisition 
and  holding  of  property  so  that  they  will  not  have  the  right  to  hold  more  property  than 
they  can  hold  at  the  present  time  under  the  Code? 

Mr.  Robertson:  I  am  not  willing  to  tie  them  down  to  that,  and  the  present  Constitu- 
tion does  not  tie  them  dov,  n  to  that. 

]\Ir,  R.  Walton  'Moove:  I  frankly  grant  that  under  the  present  Constitution  the  Legis- 
lature, if  it  pleases,  can  authorize  a  church,  by  its  trustees,  to  own  say  one  hundred  thou- 
sand dollars"  worth  of  property;  but  what  I  Uiean  is  that  when  you  destroy  the  existing 
status  and  incorporate  the  churches,  you  facilitate  the  acquisition  and  ownership  of  prop- 
erty to  such  an  extent  that  you  do  not  know  where  it  will  stop. 

Mr.  Robertson:  You  facilitate  the  amount  of  property  they  get.  How  do  you  do  that? 
It  may  facilitate  the  holding  of  property  because  the  title  will  be  more  secure,  but  as  to 
the  amount  I  cannot  see  that  Avhat  the  gentleman  said  has  any  bearing  on  the  subject. 

Mr.  Thom:  ^ly  friend  from  Fairfax  has  asked  the  gentleman  from  Roanoke  whether 
he  would  accept  a  provision  in  the  Constitution  requiring  churches  that  might  be  incor- 
porated to  have  their  holdings  limited  as  in  the  present  act  of  Assembly.  I  will  ask  him 
this  question:  Will  he  accept  an  amendment  requiring  that  when  churches  be  incorpo- 
rated they  shall  have  the  same  limit  put  upon  their  holdings  of  property  as  is  now  put  in 
the  Constitution  of  Virginia,  and  make  the  power  in  that  regard  as  broad  in  the  new  Con- 
stitution as  it  was  in  the  old? 

Mr.  R.  Walton  ]\Ioore:  I  will  say  to  the  gentleman  that  I  am  satisfied  with  the  pres- 
ent constitutional  provision.  We  have  tried  it  for  fifty  years,  and  we  find  that  it  has 
worked  well.  We  find  that  evils  apprehended  by  many  gentlemen,  notably  the  gentleman 
from  Lancaster  and  the  gentleman  from  Prince  Edward,  if  we  make  a  change,  have  not 
yet  assailed  us.  They  apprehend  that  evils  will  be  produced  if  we  change  the  Constitu- 
tion in  the  way  that  is  being  attempted.  'Mr.  Chairman,  I  do  not  wish  gentlemen  to  escape 
the  question  which  I  most  respectfully  propound  to  them:  If  we  accept  their  proposition, 
are  they  willing  to  put  in  a  definite  and  specific  limit  on  the  ownership  of  property  to  be 
held  by  the  corporate  church  bodies? 

Mr.  Robertson:  Xo.  sir:  I  am  not  willing  to  make  it  worse  than  it  is  now.  I  answer 
the  gentleman  frankly  that  the  present  Constitution  does  not  do  it,  and  you  are  asking  us 
to  go  even  further  than  the  present  Constitution  goes,  and  to  state  here  in  our  organic  law 
how  much  property  the  churches  shall  have. 

Mr.  R.  Walton  'Moove:  The  issue  is  made  up  between  those  who  advocate  the  present 
provision  and  those  who  advocate  the  change.  Those  who  advocate  the  present  provision, 
seeing  the  way  in  which  it  has  worked  for  half  a  century,  satisfied  with  it,  ask  that  It 
may  stand.  Gentlemen  upon  the  other  side  who  wish  to  facilitate  the  churches  in  the 
acquisition  of  property  desire  to  strike  out  the  present  provision  and  introduce  something 
different,  and  that  is  the  issue  between  my  friend  from  Roanoke  and  myself,  and  between 
those  who  stand  with  him  and  those  who  stand  with  me. 

Mr.  Wysor:  I  simply  wish  to  ask  the  gentleman  a  question  on  the  spiritual  phase  of 
this  matter.  It  is  in  aid  of  his  argument.  Is  not  a  corporation  an  artificial  person  with- 
out a  soul?    (Laughter.)    Is  not  that  true? 
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Mr.  R.  Walton  Moore:    That,  I  believe,  is  part  of  the  definition. 

Mr.  Wysor:  Is  not  the  church  frequently  described  in  the  Scriptures  as  the  bride? 
Now,  the  question  is,  What  will  the  bridegroom  do  when  he  comes  and  finds  the  bride 
incorporated?    (Laughter  and  applause.) 

Mr.  R.  Walton  Moore:  I  have  taken  very  much  more  time  than  I  expected  when  I 
arose,  which  was  merely  for  the  purpose  of  making  one  or  two  observations,  and  I  am 
very  much  obliged  to  the  Committee  for  its  indulgence. 

Mr.  Thom:  I  hardly  feel.  Mr.  Chairman,  that  it  is  necessary  for  me  to  say  a  word 
after  the  elaborate  presentation  of  this  question  which  has  been  made  in  debate.  In  fact, 
I  should  say  nothing  were  it  not  that  it  does  not  seem  to  be  distinctly  understood  here 
from  what  source  the  inspiration  of  this  movement  comes.  I  feel  that  the  necessity  rests 
upon  me,  Mr.  Chairman,  of  saying  something  to  this  Committee  as  a  matter  of  fidelity  to 
the  churches  which  have  convinced  me  that  this  relief  is  desired. 

This  movement  has  not  originated  with  the  gentleman  from  Roanoke  (Mr.  Robertson) 
or  v/ith  the  gentleman  from  Lynchburg  (Mr.  Glass),  or  with  me.  It  is  a  subject  about 
which  I  would  probably  have  taken  no  action  had  not  my  action  been  inspired  and,  in  fact, 
necessitated  by  the  action  of  the  good  men,  as  I  conceive,  who  surround  me  in  my  own 
community  and  by  good  men  in  other  portions  of  the  State  of  Virginia. 

If  this  change  in  the  Constitution  is  not  desired  by  all  the  churches  except  the  Bap- 
tist Church,  then,  sir,  I  have  been  misled.  I  have  received  communications  from  gentle- 
men whose  probity  of  life  and  whose  earnestness  and  patriotism  of  purpose  I  cannot  dis- 
pute. And  if  they  have  been  giving  me  a  false  impression  of  the  desire  of  these  churches, 
then  the  responsibility  must  rest  upon  them  and  not  upon  me. 

My  attention  was  first  called  to  the  matter  by  a  movement  in  my  own  city.  There  the 
Methodist  ministers'  meeting  of  the  city  of  Norfolk,  the  city  of  Portsmouth,  the  county  of 
Norfolk  and  vicinity,  took  official  action,  which  they  certified  to  me  and  to  the  other  repre- 
sentative from  that  section  of  the  country,  asking  this  very  relief.  Since  I  have  been  in 
the  city  of  Richmond  this  resolution  has  been  sent  to  me,  adopted  by  the  Methodist  minis- 
ters' meeting  of  Richmond,  Manchester,  and  vicinity: 

Resolved,  That  we  cordially  endorse  the  movement  in  our  Constitutional  Conven- 
tion to  permit  the  incorporation  of  churches,  religious  bodies  and  institutions,  and 
earnestly  request  the  Convention  to  grant  this  needed  relief. 

That,  Mr.  Chairman,  is  but  a  sample  of  what  has  come  to  us  from  the  Methodist 
Church  of  this  State. 

I  beg  leave  to  read  to  this  Convention  a  letter  written  to  me  by  one  of  the  most  hon- 
ored Presbyterian  divines  of  the  city  of  Richmond,  whose  personal  acquaintance  at  the 
time  I  did  not  enjoy.  It  is  from  the  Rev.  Dr.  Robert  P.  Kerr,  of  the  city  of  Richmond.  K 
was  written  in  reference  to  a  hearing  that  was  to  be  had  before  the  Legislative  Commit- 
tee on  this  question,  and  was  an  expression  of  regret  that  he  could  not  be  present  and  be 
heard.    It  is  as  follows: 

I  regret  that  I  am  obliged  to  leave  for  New  York  to-night  and  shall  not  be  able 
to  appear  before  the  Legislative  Committee  on  Church  Incorporation.  I  consider  this 
a  matter  of  the  utmost  importance,  and  l  do  hope  that  the  law  will  be  so  amended  as 
not  to  forbid  the  incorporation  of  churches.  All  of  our  ministers  (Presbyterian)  in  Rich- 
mond agree  with  me.  I  have  known  many  churches  to  lose  money  bequeathed  to  them 
for  charitable  objects  by  reason  of  this  defect  in  our  Constitution. 

And  then,  underscored: 

The  present  prohibition  is  a  discrimination  against  churches.  It  is  strange  that 
men  associated  together  for  religious  purposes  should  be  the  only  ones  not  allowed  to 
form  a  body  corporate.  The  whole  matter  will  still  be  under  control  as  to  how  much 
property  a  church  may  hold.  The  object  is  not  to  incorporate  a  denomination,  but  a 
congregation  or  other  religious  association.  I  believe  that  nine-tenths  of  the  people  of 
Virginia  are  in  favor  of  incorporating  churches.  I  hope  you  will  succeed  in  your  praise- 
worthy undertaking. 
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Mr.  Mcllwaine:  Of  course,  as  to  an  expression  of  Dr.  Kerr's  individual  opinion  I 
have  nothing  to  say;  but  I  know  the  opinions  of  Presb^^terians  in  Virginia  as  well  as  he 
does.  I  know  that  there  is  a  ministers'  meeting,  a  Presbyterian  Ministers'  League,  or 
something  of  that  sort,  in  the  city  of  Richmond,  and  that  we  have  no  communication 
from  any  member  of  that  league  or  from  the  league  itself  in  regard  to  this  matter. 

I  know  all  of  those  ministers,  and  have  met  them,  and  not  one  of  them  has  ever 
spoken  to  me  on  the  subject.  I  know  that  one  of  them  does  not  hold  the  view  that  Dr. 
Kerr  expresses,  and  a  man  of  as  much  influence  as  any  of  them,  the  editor  of  the  Central 
Presbyterian,  who  has  expressed  himself  in  print. 

Moreover,  I  have  this  to  say,  that  the  Presbytery  of  East  Hanover,  which  includes  the 
city  of  Richmond  within  its  bounds,  has  just  adjourned,  and  that  Presbytery  has  sent  us 
nothing  on  the  subject.  I  know  the  people  of  Virginia  from  beginning  to  end.  I  reckon  I 
know  as  many  of  its  ministers  as  anybody  within  its  bounds,  and  I  have  heard  not  one 
syllable  from  any  minister  in  the  Synod  of  Virginia  on  the  subject. 

Mr.  Thom:  :\Ir.  Chairman,  I  am  unable  to  speak  as  to  the  sentiment  of  the  Presby- 
terian Church,  beyond  the  evidence  that  comes  to  me.  and  I  am  unable  to  speak  with  the 
same  authority  that  the  gentleman  from  Prince  Edward  does  as  to  the  sentiment  on 
political  matters  that  dominates  his  denomination.  But  I  am  told  that  there  is  nothing 
strange  in  the  fact  that  no  official  commtinication  has  come  from  any  organized  body  in 
the  Presbyterian  Church,  and  for  the  reason  that  it  is  one  of  the  fundamental  principles 
of  that  church  to  pass  no  resolution  upon  a  political  question,  but  that,  according  to  that 
church's  unwritten  polity,  matters  of  this  kind  are  left  to  the  expression  of  its  individual 
members. 

I  am  told  by  this  reverend  gentleman  in  the  city  of  Richmond,  whose  touch  with  his 
church  I  am  unwilling  to  deny,  whose  knowledge  of  the  sentiment  of  his  chtirch  I  am  per- 
fectly vrilling  to  trust,  that  the  sentiment  of  the  Presbyterians  of  Virginia  is  in  favor  of 
this  proposition.  Vliether  the  Rev.  Dr.  Kerr  or  the  gentleman  from  Prince  Edward, 
engaged  as  he  is  in  educational  work,  is  the  better  interpreter  of  the  Presbyterian  senti- 
ment of  this  people  I  am  unable  to  say.  and  I  will  have  to  leave  it  to  those  gentlemen  to 
settle. 

But  the  expression  comes  to  me  in  the  shape  almost  of  a  commission  from  one  of  the 
most  honored  ministers  of  that  denomination  that  the  Presbyterian  thought  of  this  State 
is  in  favor  of  this  proposition.    So  much  for  the  :\Iethodist  and  the  Presbyterian  Church. 

Vhen  the  Question  came  before  the  Legislative  Committee  of  this  Convention  a  dele- 
gation of  Episcopal  preachers  came  there  for  the  ptirpose  of  expressing  their  views  on 
this  question  and  in  favor  of  the  adoption  of  the  proposition;  and.  if  I  am  not  vastly  mis- 
taken, resolutions  were  adopted  in  the  Episcopal  Convocation  favoring  this  very  step.  If 
my  friend  from  Roanoke  and  my  friend  from  Lynchburg  and  I  are  not  representing  justly 
the  religious  sentiment  of  three  denominations,  I  repeat  that  the  Methodist  Church  and 
the  Presbyterian  expression  and  the  Episcopal  expression  have  misled  us  as  to  their  senti- 
ments; and  I  do  not  believe  it. 

Mr.  Green:    What  convocation  in  the  Episcopal  Church  does  the  gentleman  allude  to? 

:\Ir.  Thom:    I  mean  the  special  local  one  here  in  the  city  of  Richmond. 

^Ir.  Chairman,  this  leads  me  to  say  that  I  wish  I  was  better  entitled  from  a  spiritual 
standpoint  to  speak  for  these  churches.  I  feel  the  incongruity  of  my  position.  I  feel  that 
there  ought  to  be  some  one  here  better  identified  both  with  their  spiritual  and  their  gov- 
ernmental policy. 

I  feel  that  I  am  met  with  another  incongruity.  Instead  of  some  of  the  laymen  upon 
this  floor,  hostile  to  church  growth  and  to  church  prosperity,  scoffers  at  spiritual  advance- 
ment, coming  here  to  ask  to  keep  this  impediment  in  the  way  of  the  grovrth  of  churches, 
I  am  met  here  by  two  distinguished  representatives  of  the  church,  at  war,  as  I  believe,  in 
the  one  case  with  his  own  church  in  sentiment,  and  in  the  other  bringing  to  us  merely 
the  relic  of  old  prejudices  and  old  apprehensions. 

I  believe  that  my  friend  from  Lancaster  (Mr.  Dunawayl  does  represent  the  sentiment 
of  the  Baptist  Church  upon  the  question,  and  he.  as  well  as  the  distinguished  gentleman 
from  Prince  Edward  (Mr.  ]\lcllwaine  j ,  have  endeared  themselves  to  this  Convention  by 
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their  courtesy  of  manner  and  have  won  our  admiration  by  their  broad  statesmanship  since 
they  have  been  among  us.  But  at  the  same  time,  when  my  friend  here,  who  has  been  able 
to  elucidate  so  many  questions  before  us  in  debate,  comes  and  can  give  no  better  reason 
for  the  faith  that  is  within  him  than  he  gave  us  here  on  yesterday,  I  am  inclined  to  doubt 
the  strength  of  his  cause. 

At  the  bottom  of  it,  taking  out  his  mediaeval  history,  we  have  nothing  left  out  his 
mediaeval  sentiment.  He  comes  before  this  Convention  declaring  that  his  fears  largely 
control  him,  and  I  will  add  to  that,  with  his  permission,  what  I  understood  him  to  say 
before  the  Committee  in  debate,  that  he  was  not  only  actuated  by  his  fears,  but  he  was 
actuated  by  the  inherited  prejudices  of  his  church. 

Mr.  Dunaway:  If  the  gentleman  will  permit  me,  I  will  say  that  I  have  no  recollec- 
tion of  making  such  a  humiliating  confession,  that  in  my  advocacy  of  or  opposition  to 
anything  I  ever  admitted  that  I  was  influenced  by  my  prejudices.  If  the  gentleman  as- 
serts it,  I  suppose  there  is  nothing  for  me  to  do  but  to.  accept  it  as  having  been  made 
at  the  time.   But  if  1  did  say  such  a  thing  on  that  occasion,  I  retract  it  now. 

Mr.  Thom:  Mr.  Chairman,  I  do  not  assert  it.  I  can  only  assert  the  impression  made 
upon  me  by  what  the  gentleman  said.  My  impression  was,  and  is,  that  the  practical 
result  of  what  he  said  was  that  he  was  actuated  in  his  position  on  the  question  more  by 
the  inheritance  of  a  sentiment  than  he  was  by  reasons  that  he  could  give  to  the  Com- 
mittee. I  may  be  wrong,  but  that  is  the  impression  which  he  has  made  upon  me  by 
what  he  said. 

But  when  I  listen  to  the  argument  which  he  made,  when  I  hear  him  able  to  adduce 
nothing  better  than  he  was  able  to  adduce  against  this  movement,  then  I  may  be  per- 
mitted to  draw  the  inference  that  my  friend  unconsciously  is  controlled  by  the  inheri- 
tance, whether  of  prejudice  or  not  it  may  be  unnecessary  to  state,  but  controlled  by  the 
inheritance  of  sentiment  that  comes  to  him  with  his  baptism.  How  else  can  we  interpret 
the  passion  with  which  this  movement  has  been  assailed?  How  else  can  we  defend  the 
arguments  which  have  been  solemnly  adduced  before  us? 

I  wish  to  ask  the  Committee  to  bear  in  mind  what  this  proposition  is.  "Without  any 
provision  in  the  Constitution  it  would  be  possible  for  the  Legislature,  by  its  inherent 
power,  to  incorporate  a  church.  When  that  prohibition  was  put  into  our  fundamental 
law,  it  was  coupled  with  the  provision  that  the  Legislature  might  limit  the  amount  of 
property  that  the  churches  might  hold. 

Now,  what  is  the  result  of  that?  The  result  of  it  is  that  it  may  to-day  place  one 
limit  upon  the  amount  of  property  which  a  church  may  hold,  and  as  the  exigencies  of 
the  churches  and  as  the  development  of  our  policy  change,  it  may  change  the  limit  of 
the  amount  of  property  which  the  churches  may  hold.  It  may  be  one  thing  to-day  and 
it  may  be  another  thing  next  year  and  so  go  on.  In  other  words,  by  the  very  funda- 
mental law  which  you  now  have,  the  power  exists  in  the  Legislature  of  Virginia  to  extend 
the  amount  of  the  ownership  of  property  in  any  direction  and  to  any  extent  that  may  be 
desired.  That  is  the  law  to-day.  Churches  cannot  be  incorporated.  But  the  Legislature 
has  the  power  to  say  that  they  may  hold  a  limitless  amount  of  property  and  for  hmitless 
purposes.   That,  I  repeat,  is  the  situation  to-day. 

What  is  it  that  is  proposed  by  the  suggestion  of  the  gentleman  from  Roanoke?  To 
leave  that  question  as  it  is  except  to  make  a  limit  mandatory  upon  the  Legislature  and 
merely  to  substitute  for  churches  incorporation  in  place  of  the  cumbrous  methods  which 
they  now  have  to  adopt  in  the  management  of  their  temporal  affairs.  They  can  hold  all 
the  property  they  desire  now,  if  the  Legislature  says  so.  But  they  cannot  hold  it  in  a 
way  that  is  convenient  to  them. 

What  is  asked  of  us  now  by  these  three  churches  is  that  they  be  allowed  the  same 
facilities  for  managing  their  temporal  affairs  that  you  give  to  every  Carnival  Associa- 
tion and  to  every  brewery  in  the  State  of  Virginia.  Is  that  unreasonable?  Why  is  it 
you  want  to  clog  the  churches?  Why  is  it  you  want  to  impede  them  in  the  management 
of  their  temporal  affairs?  Is  it  because  they  are  bad  influences  in  the  State  of  Virginia? 
Is  it  because  in  mediaeval  times  there  were  abuses?    Is  there  any  gentlemen  on  this 
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floor  ready  to  place  himself  in  the  position  of  saying  that  he  will  not  do  everything  pos- 
sible to  extend  the  usefulness  of  the  churches  of  this  State? 

The  argument  has  been  made  here,  ^Iv.  Chairman,  drawn  from  the  evil  experiences 
of  the  Church  in  England  and  the  Roman  Catholic  Church  in  the  Roman  Catholic 
countries  of  this  world.  The  confusion  of  ideas  evident  in  that  proposition  is  as  great  as 
the  confusion  of  ideas  as  to  what  we  propose  to  do.  Vvliat  church  has  ever  become 
harmful  because  of  incorporation?  All  the  harm  that  has  come  from  churches  has  come 
from  establishment  and  not  from  incorporation.  WTien  you  speak  of  the  Church  of  Eng- 
land and  the  abuses  that  grew  tip  there,  when  you  speak  of  the  Church  in  the  Philippines 
and  the  abuses  that  grew  up  there,  those  abuses  in  no  way  are  traceable  to  the  matter 
of  incorporation,  but  they  are  traceable  to  the  fact  that  those  are  the  established 
churches  of  their  respective  countries. 

Mr.  Wysor:  As  soon  as  a  church  is  incorporated  does  it  not  become  a  creature  of 
the  State  and  does  it  not  occupy  an  entirely  dilTerent  relation  to  the  State  as  a  church 
than  it  did  prior  to  its  incorporation? 

Mr.  Thorn:  Certainly,  but  that  does  not  make  it  an  established  institution  in  any 
such  sense  as  the  Church  of  England  was  the  established  institution  in  England  or  the 
Roman  Catholic  Church  is  the  established  institution  in  the  Philippines,  or  elsewhere. 
It  has  a  different  legal  relationship  to  the  State,  but  it  does  not  put  the  State  in  the 
church  business  any  more  than  the  State  goes  into  the  railroad  busmess  when  it  in- 
corporates a  railroad  company,  or  goes  into  the  mining  business  when  it  incorporates  a 
mining  company,  or  goes  into  the  saw-mill  business  when  it  incorporates  a  saw-mill  com- 
pany, or  goes  into  the  carnival  business  here  when  it  incorporates  a  carnival  association. 
It  merely  furnishes  them  with  an  opportunity  of  doing  their  business  conveniently  and 
does  not  put  the  State  into  that  business. 

There  is  no  union  of  Church  and  State  incident  to  the  incorporation  of  churches.  I 
believe  the  idea  that  there  is  such  a  union  is  the  prejudice  which  I  alluded  to,  in  no  un- 
fair or  uncomplimentary  sense  on  the  part  of  the  denomination  of  my  friend  from  Lan- 
caster (Mr.  Dunaway).  They  have  been  unable  to  distingtiish.  and  it  has  so  appeared 
in  their  publications  and  elsewhere,  between  the  matter  of  the  incorporation  of  a  church, 
and  church  and  State  being  in  some  manner  associated. 

Mr.  .James  W.  Gordon:  Will  the  gentleman  permit  me  to  ask  him  a  question?  I 
hope  I  will  not  interrupt  the  thread  of  his  thought. 

He  was  arguing  the  analogy  between  these  various  kinds  of  incorporations  and  a 
church  corporation,  and  was  arguing  for  the  incorporation  of  churches,  that  they  might 
manage  their  temporal  affairs.  I  desire  to  ask  him  this  question.  Do  you  think  the 
Holy  Scriptures  contain  sufficient  provisions  for  the  management  of  such  temporal 
affairs  as  it  is  proper  for  the  church  to  engage  in? 

Mr.  Thom:  You  differ  with  every  church  in  the  State  of  Virginia  if  you  do  think 
so,  because  every  one  of  them  has  adopted  agencies  not  mentioned  in  the  Scriptures.  I 
should  like  for  my  friend  to  tell  me  where  in  the  Scriptures  is  mentioned  the  Presby- 
terian Foreign  Mission  Association? 

Mr.  .James  W.  Gordon:  It  is  mentioned  in  the  last  chapter  of  St.  Matthew.  (Ap- 
plause.)   If  the  gentleman  will  hand  me  a  copy  of  the  Scriptures  I  will  read  it  to  him. 

Mr.  Thom:  I  thought,  in  view  of  my  friend's  familiarity  with  the  matter,  that  he 
carried  it  in  his  head.  I  have  read  it.  and  I  do  not  find  the  Presbyterian  Foreign  Mission 
Association  mentioned. 

That  brings  me.  in  another  desultory  way.  to  reply  to  a  proposition  presented  here 
by  the  gentleman  from  Prince  Edward.    He  said: 

This  is  the  commission  of  the  Church  of  God. 

By  which  1  suppose  he  means,  inasmuch  as  he  mentioned  it  in  this  connection,  that 
this  is  the  charter  of  the  Church  of  God  and  an  all-sufficient  incorporation. 


Go,  make  disciples  of  all  nations;  baptize  them  in  the  name  of  the  Father,  and  of 
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the  Son,  and  of  the  Holy  Ghost,  teaching  them  to  observe  all  things  that  I  have  com- 
manded you;  and,  lo,  I  am  with  you  alway,  even  unto  the  end. 

If  that  means  anything — and  of  course  it  means  something,  as  it  comes  from  the 
gentleman  from  Prince  Edward — it  means  that  there  is  a  sufficient  charter  for  all  pur- 
poses, temporal  and  spiritual,  of  the  Church  of  God,  and  that  they  need  nothing  else  to 
carry  out  those  purposes.  I  think  I  am  justified  in  saying  that  that  is  the  legitimate 
inference  from  the  statement  of  my  friend,  the  gentleman  from  Prince  Edward— that 
that  is  enough;  you  do  not  want  the  power  of  the  State.  You  do  not  want  anything  but 
what  you  have  got  there  from  the  very  highest  possible  Divine  source. 

And  yet,  what  do  we  find?  We  find  in  the  very  next  column  of  this  paper,  which 
contains  a  report  of  his  speech,  that  my  friend  from  Prince  Edward  has  for  eleven 
years  been  the  secretary  of  an  association  incorporated  by  the  State  to  carry  out  those 
very  purposes. 

Here  was  a  commission  given  to  the  Church  of  God  to  carry  its  missionary  work 
into  all  lands  and  to  save  the  people  of  all  nations.  That  my  friend  from  Prince  Ed- 
ward says  is  enough.  We  need  no  State;  we  need  no  temporal  facilities;  and  yet  the 
missionary  society  is  established  and  incorporated  in  his  church,  as  well  as  in  every 
other  denomination  that  we  know  of. 

Now,  what  can  be  the  use  of  trying  to  obscure  the  issue  before  this  Com.mittee  by 
any  such  argument  as  the  gentleman  from  Prince  Edward  used  there,  and  as  is  used 
by  my  friend  from  Richmond  here.  The  object  of  it,  of  course,  is  pure  and  purposeful, 
but  the  result  of  it  is  simply  to  obscure  the  question  and  lead  to  erroneous  conclusions. 
When  by  their  practice  all  churches  admit  that  their  agencies  in  some  regard  can  safely 
be  incorporated,  then  they  lose  their  whole  position.  If  their  agencies  for  foreign  mis- 
sions can  be  incorporated,  why  in  principle  cannot  their  agencies  for  domestic  missions 
be  incorporated?  If  their  agencies  for  educational  purposes  can  be  incorporated,  why 
cannot  their  agencies  for  the  purpose  of  propagating  religious  education  at  their  very 
doors  be  incorporated?  If  their  bodies  for  the  relief  of  old  and  incapacitated  ministers 
can  be  incorporated,  why  cannot  every  other  charity  of  the  church,  on  the  same  principle, 
be  incorporated?  And  if  the  spiritual  life  of  the  church  is  not  sapped  and  destroyed  by 
incorporating  these  various  agencies,  where  is  the  man  who  can  rise  up  and  say  with 
any  propriety  that  that  consequence  will  follow  if  you  incorporate  the  other  agencies  of 
the  church? 

When  the  proposition  comes  to  this,  that  you  can  incorporate  one  agency,  that  of 
its  missionary  work,  you  can  incorporate  another  agency,  that  of  its  charities,  you  can 
incorporate  another  agency,  that  of  its  educational  purposes,  why  can  you  not  incor- 
porate them  altogether  and  let  the  church  have  the  convenience  of  one  incorporation 
Point  me  out,  gentlemen,  the  distinction.  Tell  me  where  the  harm  comes  and  where 
the  danger  arises.  Does  it  come  because  you  incorporate  three  and  will  not  incorporate 
four?    Does  it  come  in  the  fourth  instance,  and  not  in  the  three? 

I  say  to  you,  M;r.  Chairman,  that  a  greater  danger  exists  in  the  course  which  the 
church  is  now  pursuing.  If  there  is  one  thing  which  the  church  ought  to  hold  up  to  all 
the  people  as  a  principle  worthy  of  their  best  regard  and  to  be  followed  by  them  in  ail 
the  vocations  of  their  lives,  it  is  direct  dealing  with  a  subject.  It  is  absolute  honesty 
in  dealing  with  any  principle.  And  what  do  we  find?  We  find  that  these  various  reli- 
gious denominations,  by  laws  now  upon  our  statute  books,  are  driven  to  indirection  in 
their  dealings  with  the  public.  When  there  is  a  prohibition  against  the  incorporation 
of  their  church,  they  say  "we  will  pick  out  its  agencies  and  incorporate  them;"  and  I  say, 
gentlemen,  that  that  is  nothing  but  indirection  and  is  not  an  example  for  the  Christian 
church  to  be  setting  to  the  people  whom  they  want  to  enlighten  and  to  improve. 

If  there  is  a  danger  to  their  spirituality  in  allowing  a  complete  incorporation  of 
churches,  then  has  not  the  danger  been  foreshadowed  by  some  results  in  already  incor- 
porating many  of  their  principal  agencies?  What  is  it  that  you  are  going  to  incorporate 
that  will  give  rise  to  danger?  Is  it  your  ownership  of  your  church  edifice?  Is  it  your 
ownership  of  the  residence  of  your  pastor?    Why  should  that  bring  distress  upon  you 
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when  your  foreign  mission  work,  already  incorporated,  does  noi  do  it,  when  your  domes- 
tic mission  work,  already  incorpoTated.  does  not  do  ii?  T^Tiai  inherently  is  there  in  an}- 
coiTDorate  body  that  is  to  hold  the  church  edifice  and  the  residence  of  its  preacher  which 
will  bring  min  and  destruction  to  the  spirituality  of  the  church  that  is  not  already  done 
by  the  numerous  incorporations  to  which  you  now  resort? 

My  friend  from  Prince  Edward  (Mr.  Mcllwaine.)  says  that  all  these  corporations 
are  controlled  by  the  spiritual  influences  in  the  church;  that  they  are  protected  from 
the  abuses  which  would  be  incident  to  such  a  condition,  because  the  spiritual  forces  of 
the  church  are  behind  them  to  control.  If  they  are  behind  the  yarious  corporations 
which  they  now  control,  would  not  the  same  spiritual  forces  be  behind  the  corporation 
that  controlled  all  the  church  property  as  well  as  a  part  of  it? 

There  is  no  necessity  for  any  special  form  of  incorpoTation  here.  Tliere  is  no  sug- 
gestion that  you  are  going  to  incoiiDorate  the  spiritual  idea.  The  power  is  ample  to 
limit  the  incorporation  of  churches  as  you  limit  your  incorporations  for  other  benevolent 
purposes.  It  is  not  proposed  by  any  body  of  these  churchmen,  who  are  anxious  for  this 
corporation,  that  you  shall  undertake  to  incoiiDorate  the  spiritual  idea,  which  is  their 
foundation.  But  you  merely  give  them  a  temporal  entity,  a  being  in  law  which  will 
enable  them  to  do  their  business  in  the  same  way  that  other  business  enterprises  attend 
to  their  business.  In  other  words,  give  them  the  forms  of  law  for  them  to  attend  to  the 
temporal  side  of  their  affairs. 

Yet  we  have  raised  up  here  before  us  a  great  picture  of  the  enormous  evil  conse- 
quences that  will  come  upon  this  people  if  we  allow  these  good  men  to  manage  their 
affairs  like  other  men  manage  theirs. 

Gentlemen,  we  are  being  scared  by  mere  visions  that  are  called  up  for  this  purpose. 
There  is  notKing  substantial  in  the  thought  that  there  will  be  any  danger  to  the  spirit- 
uality of  the  churches  if  they  be  allowed  to  take  and  hold  property  under  a  corporate 
name,  to  an  extent  to  be  limited  by  law.  I  want  here  and  now  to  register  my  protest 
against  it. 

My  friend  from  Lancaster  says  that  when  this  vote  shall  be  taken  I  will  find  other 
people  besides  Baptists  voting  with  his  side.  I  do  not  doubt  it,  but,  Mr.  Chairman,  I 
have  never  abandoned  a  fight  because  I  found  I  was  in  the  minority,  and  I  hope  to  God  I 
never  shall.  There  is  one  privilege  I  claim  for  myself,  and  that  is  to  express  my  con- 
victions whether  there  is  another  man  on  the  face  of  the  earth  who  entertains  them  or 
not.  I  shall  feel  a  sense  of  depressio^n,  however,  if  any  such  medieval  idea  as  that 
which  is  defended  here  finds  a  lodgment  among  the  members  of  this  Constitutional  Con- 
vention. 

It  will  have  a  serious  meaning  for  me.  It  will  mean  to  my  mind  that  the  Virginia 
intellect  is  not  yet  open  to  consider  questions  upon  their  merits.  It  will  mean  that  we 
are  chained  to  a  past  that  is  dead  and  gone,  and  that  we  are  unwilling  to  take  a  brave, 
fair  stand  on  this  great  q.uestion.  It  may  mean  that  that  will  be  the  verdict  of  this  Con- 
vention. I  cannot  help  that,  Mr.  Chairman.  I  am  responsible  only  for  my  own  action, 
and  my  own  action  shall  now  and  here  and  forever  be  in  protest,  earnest  protest,  against 
any  such  narrow  and  provincial  view. 

The  Church  of  Christ  has  no  such  terror  for  me  as  it  seems  to  have  for  some  of 
these  gentlemen.  I  believe  it  can  be  strengthened  without  danger.  I  believe  it  can  be 
facilitated  in  its  work  without  injury  to  the  Commonwealth.  I  do  not  expect  the 
decadence  pictured  by  my  friend  from  Lancaster.  I  do  not  expect  the  evil  consequences 
depicted  by  my  friend  from  Prince  Edward.  I  do  not  expect  these  great  denominations 
to  join  together  in  one  gi^eat  effort  to  crush  the  people.  I  am  not  fearful  of  religious 
monopoly,  and  if  1  were,  the  attitude  of  the  gentleman  from  Prince  Edward  toward  the 
gentleman  from  Lancaster  in  debate  yesterday  would  certainly  soothe  all  my  apprehen- 
sions. 

A  denomination  represented  by  my  friend  from  Prince  Edward  will  never  coalesce 
with  the  denomination  represented  by  my  friend  from  Lancaster.  There  is  no  danger 
of  a  great  religious  octopus  coming  and  eating  us  up.  Our  danger  is  in  so  crippling  the 
religious  agencies  of  the  State  of  Virginia,  putting  them  at  such  disadvantage  as  com- 
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pared  with  the  religious  agencies  of  other  States,  that  we  will  not  give  them  a  free  hand 
to  fight  for  the  salvation  and  uplifting  of  our  people. 

I  believe  it  is  right  that  the  churches  should  have  this  facility,  and  although  the 
gentleman  from  Lancaster  may  be  right  and  this  Convention  will  differ  with  me,  I  still 
have  the  satisfaction  of  having  uttered  my  protest  against  it.  (Applause.) 

Several  Delegates:  Question! 

Mr.  Dunaway:  Mr.  Chairman,  I  hear  the  question  called  for.  I  am  as  anxious  that 
we  shall  proceed  to  a  vote  as  any  other  gentlemen,  and  I  do  not  rise  for  the  purpose  of 
making  any  argument  at  all.  1  regret  very  much  the  fact  that  the  question  of  denomina- 
tions has  been  raised  here  at  all  or  that  anything  has  been  said  about  them.  In  my  re- 
marks I  endeavored  studiously  to  avoid  a  reference  to  the  different  denominations  of 
Christians  in  Virginia. 

I  wish  to  say,  before  the  vote  is  taken,  that  so  far  as  the  denomination  is  con- 
cerned, of  which  I  am  an  humble  member,  I  am  not  here  as  its  representative.  The 
denomination  at  large,  I  believe,  is  entirely  satisfied  with  the  present  status,  and  no 
action  has  been  taken  by  my  people  in  the  State  at  large  or  by  any  one  of  the  local 
organizations  of  that  denomination  in  regard  to  this  m^atter  one  way  or  the  other. 

I  simply  desired  to  make  that  statement  before  the  vote  was  taken. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  proposed  by  the 
gentleman  from  Roanoke  (Mr.  Robertson).    The  Secretary  will  read  the  amendment. 

The  Secretary  read  as  follows: 

The  General  Assembly  shall  limit  by  law  the  extent  which  corporations  formed  for 
religious  purposes  shall  be  permitted  to  acquire  or  hold  property. 

The  Chairm^an:  The  gentleman  from  Roanoke  moves  to  strike  out  section  21  of 
the  committee's  report  and  to  insert  in  lieu  thereof  the  amendment  which  has  just  been 
read. 

»      The  amendment  was  rejected. 

On  motion  of  Mr.  R.  Walton  Mbore,  clause  21,  of  section  24— inhibiting  the  General 
Assembly  from  passing  any  special  law  "for  the  protection  of  game  or  fish,  or  for  the 
regulation  of  the  killing  and  the  taking  thereof" — was  stricken  out.. 

The  Chairman:  The  Secretary  will  read  the  amendment  proposed  yesterday  by  the 
gentleman  from  Southampton. 

The  Secretary:  It  is  proposed  to  add  as  an  independent  section  between  sections 
21  and  22  the  following: 

That  after  the  adoption  of  this  Constitution  no  new  office  shall  be  created  or  estab- 
lished by  the  General  Assembly  except  by  a  vote  of  not  less  than  sixty-seven  in  the 
House  and  twenty-seven  in  the  Senate,  and  it  shall  be  by  a  recorded  vote  in  each  House. 

Mr.  Barham:  Mr.  Chairman  and  gentlemen  of  the  Committee,  I  think  it  is  a 
recognized  fact  that  we  have  been  sent  here  to  curtail  expenses,  and  that  to  that  end 
we  should  eliminate  some  of  the  superfluous  offices  of  the  State. 

Mr.  Keezell:  Would  it  not  be  better  to  say  "a  majority  of  two-thirds  elected  to  each 
House?"  We  may  not  keep  one  hundred  members  of  the  House  or  forty  members  of  the 
Senate. 

Mr.  Barham:  I  will  consent  to  that  modification  and  say  two-thirds.  The  Secretary 
will  change  the  amendment  to  "two-thirds,"  instead  of  "sixty-seven"  and  "twenty-seven." 

On  a  motion  to  pass  by  the  amendment  it  was  developed  that  no  quorum  was 
present.    The  Committee  therefore  rose  and  the  President  resumed  the  chair. 

Mr.  Eggleston  submitted  the  following  resolution,  which  was  considered  and  agreed 

to: 

Resolved,  That  when  the  Convention  adjourn  to-day  it  adjourn  to  meet  at  12  o'clock 
M.  on  Monday. 

On  motion  of  Mr.  O'Flaherty,  the  Convention  adjourned  until  Monday,  October  14, 
1901,  at  12  o'clock  meridian. 
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MONDAY.  October  14.  1901. 

Tlie  Convention  met  at  12  o'clock  ^r. 
Prayer  by  Rev.  W.  F.  Dunaway,  D.  D. 

On  motion  of  I\Ir.  R.  Walton  Moore,  the  Convention  resolved  itself  into  Committee 
of  the  VsTiole  for  the  further  consideration  of  the  report  of  the  Committee  on  the  Legis- 
lative Department,  ]\Ir.  V\'alker  in  the  chair. 

The  Chairman:  The  gentleman  from  Fairfax  moves  to  amend  section  23  by  striking 
out  the  last  sentence,  beginning  with  the  words  "In  all  general  elections,"  so  that  the 
section  as  amended  would  read  as  follows: 

23.  Xo  new  county  shall  be  formed  with  an  area  of  less  than  six  hundred  square 
miles:  nor  shall  the  county  or  counties  from  which  it  is  formed  be  reduced  below  that 
area;  nor  shall  any  county  having  a  population  less  than  ten  thousand  be  deprived  of 
more  than  one-fifth  of  such  population;  nor  shall  a  county  having  a  larger  population 
be  reduced  below  eight  thousand.  But  any  county  the  length  of  which  is  three  times 
its  mean  breadth,  or  which  exceeds  fifty  miles  in  length,  may  be  divided  at  the  discretion 
of  the  General  Assembly. 

The  amendment  was  agreed  to. 

Mr-  R.  Walton  Moore:  The  gentleman  from  Lancaster  ( :Mr.  Dunaway)  wishes  to 
substitute  for  the  sentence  in  section  20  which  begins.  "Xo  man  shall  be  compelled  to 
frequent  or  support  any  religious  worship."  the  language  as  it  oiiginally  appears  in  the 
act  of  1785  entitled  ''An  act  for  establishing  religious  freedom,"'  which  was  passed 
December  IG,  ITSo.    The  language  of  the  act  of  17S5  is  as  follows: 

Xo  man  shall  be  compelled  to  frequent  or  support  any  religious  worship,  place,  or 
ministry  whatsoever,  nor  shall  be  enforced,  restrained,  molested,  or  burthened  in  his 
body  or  goods,  nor  shall  otherwise  suffer  on  account  of  his  religious  opinions  or  belief, 
but  all  men  shall  be  free  to  profess,  and  by  argument  to  maint-ain,  their  opinions  in  mat- 
ters or  religion,  and  the  same  shall  in  no  wise  diminish,  enlarge,  or  affect  their  civil 
capacities. 

So  far  as  the  Committee  on  the  Legislative  Department  is  concerned  it  is  willing  to 
take  the  language  as  1  have  read  it  in  substitution  for  the  language  as  it  appears  in 
section  20. 

The  amendment  was  agreed  to. 

The  following  amendment  to  the  amendment  offered  by  Mr.  Barham  was  accepted 
by  him  and  adopted  by  the  Convention: 

That  no  new  office  shall  be  created  or  established  by  the  General  Assembly  except 
by  a  recorded  vote  in  each  House  of  a  majority  of  the  members  elected  to  such  House. 

Mr.  Turnbull:  :\Ir.  Chairman,  if  it  be  the  pleasure  of  the  Committee,  I  should  like 
to  have  taken  up  the  minority  report  signed  by  five  members  of  the  committee  in  refer- 
ence to  appropriations  to  sectarian  institutions.  If  it  should  be  the  pleasure  of  the  Com- 
mittee to  take  up  that  report,  I  would  be  glad  to  have  the  Secretaiw  read  it. 

To  tlie  President  and  Memljers  of  the  Constitutional  Convention: 

The  undersigned,  members  of  the  Committee  on  the  Legislative  Department,  beg 
leave  respectfully  to  report  to  the  Convention  that  they  differ  with  the  other  members 
of  the  committee  in  reference  to  the  following  matter,  viz: 

Re.solution  Xo.  74.  of  which  Mr.  W.  F.  Dunaway  is  the  patron,  was  referred  to  the 
committee,  and  is  in  the  following  words: 

"Be  it  ordamed  by  the  people  of  Virginia  in  convention  assembled,  That  neither 
the  General  Assembly  nor  the  authorities  of  any  city,  town,  county,  district,  or  other 
public  corporation,  shall  appropriate  any  money  or  other  personal  property,  or  grant 
any  real  estate  to  any  church  or  sectarian  society,  or  help  to  maintain  or  support  any 
societv,  association,  or  institution  whatever,  which  is  entirely  or  partly,  directly  or  in- 
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directly,  controlled  by  any  church  or  sectarian  society,  or  appoint  any  person  to  per- 
form religious  services,  or  make  any  appropriation  for  the  payment  thereof.  And  after- 
wards the  same  patron  introduced  in  the  Convention  resolution  No.  132,  which  was  also 
referred  to  said  committee,  and  is  in  the  following  words: 

Resolved  That  no  appropriation  of  public  funds  shall  be  made  to  any  charitable, 
industrial,  or  educational  institution  which  is  not  owned  and  controlled  by  the  State. 

And  when  the  said  committee  took  up  said  resolution  for  consideration  a  member 
of  said  committee  moved  as  a  substitute  for  both  of  said  resolutions  the  following: 

No  appropriation  of  public  funds,  or  personal  property,  or  real  estate  shall  be  made 
by  the  General  Assembly,  or  by  the  authorities  of  any  city,  town,  county,  district,  or 
other  municipal  corporation  to  any  church  or  sectarian  society,  association,  or  institu- 
tion of  any  kind  whatever,  which  is  entirely  or  partly,  directly  or  indirectly,  controlled 
by  any  church  or  sectarian  society,  or  make  any  appropriation  for  paying  for  any  re- 
ligious services;  nor  shall  any  like  appropriation  be  made  to  any  charitable,  industrial, 
or  educational  institution  which  is  not  owned  or  controlled  by  the  State,  or  by  such 
city,  town,  county,  district,  or  other  municipal  corporation,  and  asked  that  said  substi- 
tute be  adopted  and  reported  by  the  committee  as  a  part  of  the  Constitution.  But  the 
majority  of  the  committee  refused  to  adopt  said  substitute,  and  also  refused  to  adopt 
either  of  the  resolutions  of  Mr.  Dunaway. 

Therefore,  we,  the  undersigned,  members  of  said  committee,  being  impressed  with 
the  fact,  and  deeming  it  of  the  uttermost  importance  that  church  and  State  shall  be 
kept  entirely  separate  and  distinct,  and  that  no  appropriation  shall  be  made  of  taxes 
collected  from  the  people  in  any  form,  to  sectarian  societies  or  institutions  of  any  kind, 
nor  to  charitable,  industrial,  or  educational  institutions,  except  such  as  are  owned  or 
controlled  by  the  State,  or  by  the  municipality  making  the  appropriation,  respectfully 
dissent  from  the  views  of  the  majority  of  the  Committee,  and  recommend  that  the  sub- 
stitute above  referred  to  be  adopted  by  the  Convention  as  one  of  the  clauses  of  the  Con- 
stitution. 

Respectfully  submitted, 

R.  TURNBULL, 
J.  B.  RICHMOND, 
-  -  HILL  CARTER, 

N.  B.  WESTCOTT, 
J.  M.  QUARLES. 

The  Chairman:  Does  the  gentleman  from  Brunswick  move  that  the  section  be  in- 
serted after  section  24? 

Mr.  Turnbull:    That  it  be  inserted  between  section  25  and  section  2G. 

Mr.  R.  Walton  Moore:  I  have  conferred  with  some  of  the  gentlemen  who  signed 
this  minority  report  and  I  have  conferred  v/ith  members  of  the  majority  of  the  com- 
mittee, and  those  with  whom  1  have  conferred  have  agreed  that  the  proposition  offered 
in  the  minority  report  shall  be  adopted  if  there  is  added  this  amendment: 

But  this  provision  shall  not  apply  to  any  such  society,  association,  or  institution 
to  which  any  such  appropriation  shall  have  been  made  prior  to  this  provision  becoming 
operative. 

This  amendment  if  adopted  would  not  prevent  the  General  Assembly  hereafter  from 
withdrawing  or  preventing  any  appropriation  that  is  now  made  or  refusing  aid  to  any 
institution  that  has  received  aid  heretofore.  The  effect  of  the  amendment  would  be  to- 
leave  the  General  Assembly  free  action  respecting  the  societies,  associations  and  insti- 
tutions that  have  been  aided  prior  to  the  new  Constitution  becoming  operative.  In  order 
to  state  more  specifically  the  purpose  of  the  amendment — 

Mr.  Green:  Will  the  gentleman  allow  me  to  ask  him  if  that  prohibition  would 
preclude  a  n^unicipal  corporation  from  making  any  provision  for  the  support  of  charitable 
institutions? 

Mr.  R.  Walton  Moore:  If  the  minority  proposition  with  the  amendment  which  I 
have  suggested  be  adopted,  municipalities  hereafter  would  not  be  able  to  extend  aid  to 
any  society,  association,  or  institution  of  the  character  described,  except  those  that  may 
have  been  aided  prior  to  the  new  Constitution  going  into  effect. 

William  and  Mary  College  at  the  present  time  is  aided  by  the  State.  It  is  not 
wholly  owned  and  controlled  by  the  State.    If  the  proposition  of  the  minority  should 
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be  adopted,  without  anything  further,  the  State  would  be  precluded  from  extending  any 
future  aid  to  William  and  Mary  College;  the  college  would  be  destroyed.  The  sug- 
.gested  amendment  will,  however,  leave  the  General  Assembly  the  right  to  aid  William 
and  Mary  College  in  the  future  as  in  the  past. 

As  another  illustration  i  may  mention  the  Mechanics'  Institute  that  is  receiving  aid 
from  the  city  of  Richmond.  'Jhis  amendment  would  allow  the  city  of  Richmond  to  con- 
tinue to  assist  that  institute.  Beyond  this  there  are  some  charities  in  the  city  of  Rich- 
mond and,  perhaps,  similar  charities  in  other  cities  of  the  Commonwealth,  that  have 
received  municipal  assistance.  If  the  proposition  of  the  minority  should  b'e  adopted, 
along  with  the  amendment  that  1  have  read,  assistance  can  be  extended  hereafter  by 
those  cities  to  those  charities.  In  other  words,  the  result  of  the  agreement  reached  by 
the  members  of  the  minority  and  certain  members  of  the  majority  of  the  committee 
would  be  to  preserve  the  status  quo,  or  at  least  not  to  compel  the  General  Assembly  to 
destroy  the  status  quo.  I  hope  that  I  have  stated  clearly  the  position  the  matter  is 
now  in. 

Mr.  Robertson:  Do  I  understand  that  this  prohibition  in  the  absence  of  his  amend- 
ment would  prevent  cities  from  appropriating  money  to  such  institutions  as  the 
Mechanics'  Institute? 

Mr.  Wise:    Yes,  all  of  them,  and  I  am  opposed  to  it. 

Mr.  R.  Walton  Moore:    In  the  absence  of  the  amendment  it  would  do  so. 

Mr.  Robertson:  Allow  me  to  say  that  as  I  understand  the  purpose  of  the  minority, 
is  not  to  prohibit  a  city  from  appropriating  money  except  to  institutions  that  are  under 
some  particular  religious  denomination. 

Mr.  Hatton:  May  1  ask  the  chairman  of  the  committee  a  question?  As  I  under- 
stand the  amendment  as  offered,  it  simply  creates  a  monopoly  of  this  aid  in  favor  of 
those  institutions  which  now  have  it.  Am  I  right  in  that?  It  prevents  the  granting  of 
any  aid  in  the  future  except  to  those  institutions  that  now  have  aid,  and,  therefore, 
creates  a  monopoly  in  favor  of  the  institutions  we  now  have. 

Mr.  R.  Walton  Moore:    It  cannot  create  a  monopoly, 
i         On  motion  of  Mr.  Wise,  the  Convention  rose  and  the  President  resumed  the  chair. 

The  Convention  thereupon,  at  2  o'clock  P.  M.,  took  a  recess  until  8  o'clock  P.  M. 

Evening  Session. 

The  Convention  reassembled  at  8  o'clock  P.  M. 
I         On  motion  of  Mr.  R.  Walton  Moore,  the  Convention  resolved  itself  into  Committee 
I  'Of  the  Whole  for  the  further  consideration  of  the  report  of  the  Committee  on  the  Legis- 
lative Department,  Mr.  Wise  in  the  chair. 
I         Mr.  R.  Walton  Moore:    Mr.  Chairman,  this  afternoon  when  we  were  considering  the 
||  minority  report  signed  by  the  gentleman  from  Brunswick  (Mr.  Turnbull)  and  other 
members  of  the  committee,  I  submitted  an  amendment  to  the  proposition  made  in  that 
report.    I  suggested  that  amendment  because  I  thought  it  met  with  the  approval  of  the 
gentleman  from  Lancaster  (Mr.  Dunaway),  who  originally  moved  that  proposition,  or 
something  substantially  its  equivalent,  and  also  the  approval  of  a  number  of  other  gen- 
tlemen who  were,  as  the  gentleman  from  Lancaster  was  not,  members  of  the  Committee 
on  the  Legislative  Department. 

I  find,  so  far  as  the  gentleman  from  Lancaster  is  concerned,  that  I  was  mistaken, 
and  possibly,  though  I  am  not  sure,  to  some  extent,  so  far  as  other  gentlemen  are  con- 
cerned. Instead  of  the  amendment  having  the  approval  of  all  the  gentlemen  who,  as  I 
thought  at  the  time  it  was  submitted,  gave  it  their  approval,  I  discover  that  it  has  the 
disapproval  of  some  of  them.  I,  therefore,  beg  to  withdraw  the  amendment  and  let  the 
issue  be  as  to  whether  the  proposition  embodied  in  the  minority  report  shall  be  adopted 
;  and  the  restrictions  which  it  provides  be  placed  upon  the  General  Assembly  and  the 
i  'Cities,  or  whether  this  subject  shall  be  left  to  the  discretion  and  the  control  of  the  General 
Assembly  in  the  future  as  it  has  been  in  the  past. 

The  position  of  the  committee  is  that  the  latter  ought  to  be  the  conclusion;  that 
50— Const.  Debs. 
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this  entire  subject  should  be  left  as  it  is  now  and  has  been  since  the  foundation  of  the 
government,  in  charge  of  the  General  Assembly.  The  position  of  the  minority  is  that  it 
shall  be  taken  away  from  the  General  Assembly  and  that  in  the  future  the  General 
Assembly  shall  have  no  right  to  extend  any  aid  to  an  institution  like  William  and  Mary 
College,  for  instance,  or  to  any  other  institution,  unless  wholly  under  public  ownership 
and  control  or  to  any  institution  of  a  denominational  or  sectarian  character,  such  as  the 
local  charities  that  are  now  aided  in  this  city  and  in  Norfolk.  That  makes  the  issue  as 
to  whether  we  shall  change  the  present  status,  take  these  matters  out  of  the  hands  of 
the  General  Assembly,  and,  so  far  as  the  General  Assembly  allows  them  to  exercise  dis- 
cretion, out  of  the  hands  of  the  towns  and  cities  of  this  Commonwealth,  or  whether  we 
shall  allow  the  General  Assembly  the  freedom  of  action  that  it  has  had  in  the  past  and  to 
the  cities  of  the  State  the  freedom  of  action  that  they  have  in  the  absence  of  legislative 
prohibition  and  restriction. 

The  Chairman:  The  Chair  understands  the  gentleman  from  Fairfax  to  withdraw 
the  amendment  offered  by  him? 

Mr.  R.  Walton  Moore:    Yes,  sir. 

The  Chairman:  That  leaves  pending  the  amendment  offered  by  the  minority  of  the 
•committee. 

Mr.  Turnbull:  The  clause  which  the  minority  of  the  committee  want  to  insert  in 
the  Constitution  reads  as  follows: 

No  appropriation  of  public  funds,  or  personal  property,  or  real  estate  shall  be  made 
by  the  General  Assembly,  or  by  the  authorities  of  any  city,  town,  county,  district,  or 
other  municipal  corporation  to  any  church  or  sectarian  society,  association,  or  institu- 
tion of  any  kind  whatever,  which  is  entirely  or  partly,  directly  or  indirectly,  controlled 
by  any  church  or  sectarian  society,  or  make  any  appropriation  for  paying  for  any  reli- 
gious services;  nor  shall  any  like  appropriation  be  made  to  any  charitable,  industrial/ 
or  educational  institution  wWch  is  not  owned  or  controlled  by  the  State,  or  by  such 
city,  town,  county,  district,  or  other  municipal  corporation. 

I  propose  to  add  to  that  section  the  following: 

But  this  section  shall  not  apply  to  any  appropriation  that  the  General  Assembly 
may  deem  proper  to  make  to  William  and  Mary  College. 

I  offer  that,  Mr.  Chairman,  as  an  amendment  to  that  section. 

Mr.  Meredith:  I  desire  to  submit  this  as  a  substitute  for  the  proposal  made  by  the 
gentleman  from  Brunswick  and  others  of  the  minority  if  anything  is  done  in  the  matter 
at  all.   I  ask  leave  to  read  it. 

No  appropriation  of  public  funds,  or  personal  property,  or  real  estate,  shall  be  made 
by  the  General  Assembly,  or  by  the  local  authorities  of  any  governmental  sub  division 
of  the  State,  to  any  church,  or  for  th'e  payment  of  any  religious  services;  nor  by  the 
General  Assembly,  nor  hy  the  local  authorities  of  any  county  or  district  thereof  to  any 
sectarian  society,  association  or  institution  of  any  kind  whatever,  which  is  entirely  or 
partly,  directly  or  indirectly,  controlled  by  any  church  or  sectarian  society,  or  to  any 
charitable,  industrial  or  educational  institution  which  is  not  owned  or  controlled  by  the 
State  or  such  county  or  district  thereof;  provided,  that  nothing  herein  contained  shall 
apply  to  any  institution  at  which  a  sufficient  number  of  the  youths  or  young  men  of  the 
State  receive  free  education  to  compensate  for  such  appropriation,  or  at  which  the 
youths  of  the  State  are  attempted  to  be  reformed  from  criminal  tendencies. 

Only  a  word  in  explanation  of  the  substance  of  it.    I  do  not  propose  to  argue  the 
merits  of  it. 

It  will  be  seen  that  after  restricting  the  General  Assembly  and  the  local  authorities 
of  any  governmental  division  of  the  State  as  to  appropriations  for  church  purposes  or 
for  religious  services,  I  then  go  on  and  say  that  neither  the  General  Assembly  nor  the 
local  authorities  of  any  county  or  division  thereof  shall  make  any  appropriation  for  any 
of  these  purposes  set  forth  in  here. 

It  is  not  my  ob.iect  to  restrict  the  counties  any  more  than  I  restrict  the  cities,  but  as 
this  amendment  has  been  offered  by  gentlemen  who  represent  the  counties,  and  as  I  feel 
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itie  great  necessity  for  this  po^^-er  in  the  cities,  I  have  provided  that  the  counties  may  be 
restricted.  If  gentlemen  representing  the  counties  do  not  want  this  restriction  in  here, 
of  course  I  shall  not  insist  upon  it.  I  simply  offer  it  for  the  purpose  of  getting  relief  for 
the  cities.  I  feel  the  absolute  necessity,  and  I  can  demonstrate  it,  I  think,  of  power  in 
the  cities  to  make  these  appropriations  :  and  at  the  proper  time  I  should  like  to  explain 
it. 

The  second  part  of  it  is  for  the  purpose  of  allowing  institutions  not  absolutely 
ov\-ned  by  the  State,  William  and  ]\Iary  College,  for  instance,  where  the  State  gets  com- 
pensation for  its  appropriation,  to  receive  from  the  State  an  appropriation;  and  the  last 
clause  is  to  allow  the  State  to  make  appropriations  to  institutions  at  which  the  youths 
of  the  State  are  attempted  to  be  reformed  from  criminal  tendencies.  There  is  a  very 
large  establishment  just  a  few  miles  from  Richmond,  called  Laurel  Reformatory.  The 
Prison  Association  of  Virginia,  I  believe,  is  its  corporate  name.  Some  1-50  boys  are  there, 
who  have  been  picked  up  from  the  slums  of  this  town  and  also  from  different  sections 
of  the  entire  State,  and  are  there  for  the  purpose  of  keeping  them  out  of  the  peniten- 
tiary and  jails  and  in  order  to  reform  them  so  that  they  will  not  become  regular  crimi- 
nals.  Then  there  is  the  colored  institution  at  Hanover. 

Yly.  R.  Walton  Moore:  Let  me  ask  the  gentleman  from  Richmond  if  there  is  any- 
thing in  what  he  proposes  which  vrould  prevent  appropriations  to  such  charities  as  the 
Little  Sisters  of  the  Poor  of  the  city  of  Richmond  being  continued? 

Mr.  Meredith:  Xo.  sir;  and  1  do  not  vrant  any  restriction  put  upon  the  city  as  to 
sectarian  institutions  or  any  class  of  charitable  institutions.  We  want  to  encourage 
them  to  the  fullest  extent.  , 

Mr.  R.  Walton  Moore:    I  hoped  yoti  held  that  view. 

Mr.  Meredith:  I  see  no  objection  at  all  to  leaving  it  to  the  General  Assembly.  I 
think  it  ought  to  be  left  there,  i  think  the  time  may -come  when  the  counties  may  want 
these  very  things.  1  do  not  want  to  restrict  them,  but  as  the  thought  seems  to  come 
from  the  cotmties.  as  the  minority  report  is  signed  by  gentlemen  from  the  country,  I 
thought  I  would  put  it  in  there  if  they  want  it  to  stay,  but  I  think  the  whole  thing  can  be 
left  to  the  Legislature. 

Mr.  R.  Walton  Moore:  I  understand  that  what  his  amendment  designs  to  prevent 
has  in  fact  never  been  done  up  to  this  time  in  the  State. 

Mr.  Meredith:  Xeyer,  so  far  as  I  know,  and  I  offer.it  simply  as  a  substitute  for  the 
proposition  made  by  the  minority  members  of  the  committee. 

^Ir.  Turnbull:  ^Ir.  Chairman,  i  shall  not  undertake  to  make  any  exhaustive  remarks 
in  connection  with  this  matter.  1  Avill  simply  read  a  section  of  the  report  signed  by  the 
minority,  so  as  to  show  the  ptirpose  we  had  in  view,  and  then  I  shall  in  a  very  few  words 
explain  our  proposition. 

The  only  reason,  :\Ir.  Chairman,  why  we  exempt  William  and  Mary  College  is  simply 
because  it  seems  to  be  the  unanimous  opinion  of  everybody  that  that  college  is.  doing 
a  good  work.  WTiether  it  is  or  not,  is  not  for  me  to  say,  but  the  State  of  Virginia  since 
1SS8  has  been  making  that  appropriation,  because  it  is  contended  that  it  is  cheaper  for 
her  to  make  it  in  that  way  than  to  establish  a  college  for  herself  for  the  purpose  of  hav- 
ing a  normal  school  for  young  men. 

Now,  as  I  said,  at  each  session  of  the  Legislature  these  bills  are  the  first  which  are 
introduced.  Applications  are  made  to  the  Legislature  to  have  these  appropriations 
raade.  I  take  it  for  granted  that  the  same  thing  exists  in  reference  to  the  treasury  of 
every  city  in  the  State.  The  principle  is  wrong,  because  no  appropriation  of  that  sort 
ought  to  be  made,  in  our  judgment,  to  any  institution  that  is  not  controlled  by  the  taxing 
power,  by  the  government  of  the  city  or  by  the  government  of  the  town,  county  or  State. 
That  is  the  position  we  occupy  in  reference  to  the  matter,  and  it  does  seem  to  me  that 
there  cannot  be  any  answer  to  that  proposition.  That  principle  is  correct.  I  see  no  use 
of  my  taking  up  any  of  the  time  of  the  committee  in  discussing  the  matter  further,  be- 
cause it  is  a  principle  it  seems  to  me  that  cannot  be  answered.  So  I  submit  the  question 
to  the  committee. 

y^v.  Goode:    Mr.  Chairman,  I  have  no  idea  whatever  of  participating  in  this  discus- 
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sion,  but  I  am  moved  to  express  the  gratification  I  feel  that  both  of  the  pending  amend- 
ments seem  to  recognize  the  great  claims  of  William  and  Mary  College.  It  is  known  to 
this  body  that  ever  since  1888  there  has  been  a  partnership,  as  it  were,  existing  between 
the  State  of  Virginia  and  the  corporate  authorities  of  that  institution,  a  partnership 
under  which  the  State  has  been  a  large  gainer,  has  saved  much  expense,  and  has  re- 
ceived extraordinary  benefits  in  preparing  the  young  men  of  the  State  for  the  high  and 
responsible  duties  of  teachers.  1  say  I  feel  gratified  at  these  amendments,  because  they 
both  express  the  idea  which  is  very  near  and  dear  to  me. 

It  may  be  proper  to  state  that  at  one  time  I  had  some  connection  with  that  institu- 
tion, as  a  member  of  the  board  of  visitors,  and  as  to  its  being  sectarian,  I  desire  to  re- 
mind the  committee  that  as  far  back  as  1874,  when  the  board  of  visitors  were  composed 
of  such  men  as  your  distingviished  uncle,  Henry  A.  Wise,  and  Judge  Crump,  and  Hugh 
Blair  Grigsby  and  General  Taliaferro  and  some  of  the  most  conspicuous  Virginians,  they 
adopted  a  resolution  with  great  unanimity  that  William  and  Mary  College  could  be  in  no 
sense  regarded  as  a  sectarian  institution.  I  understand  that  the  Presbyterian  minister 
at  Williamsburg,  and  the  Baptist  minister,  and  the  Methodist  minister  have  all  con- 
curred in  bearing  testimony  to  the  fact  that  there  is  nothing  whatever  in  the  adminis- 
tration of  that  institution  to  give  color  to  the  idea  for  one  moment  that  it  is  under  any 
sectarian  control. 

Mr.  Chairman,  when  I  represented  the  Norfolk  district  many  years  ago  in  the  House 
of  Representatives,  I  had  the  honor  to  be  appointed  chairman  of  the  Committee  on  Edu- 
cation, and  in  that  capacity  I  reported  a  bill  to  reimburse  the  old  college  for  the  losses 
sustained  on  account  of  the  destruction  of  its  buildings  by  the  Federal  troops  on  the  re- 
treat of  General  Johnson  from  Yorktown,  in  1862.  The  idea  of  establishing  a  college  in 
Virginia  dates  as  far  back  as  1617.  It  was  agitated  in  1619,  in  the  Virginia  House  of 
Burgesses,  in  the  first  representative  legislative  assembly  that  ever  met  in  North 
America. 

I  will  attempt  to  repeat  a  sentiment  I  uttered  in  advocacy  of  the  bill  which  I  had 
the  honor  to  report,  in  reply  to  the  unfriendly  assaults  that  were  made  upon  it  by  certain 
Representatives  from  another  section  of  the  country.  I  said  that  in  1693  William  and 
Mary  endowed  the  college  which  has  ever  since  borne  their  names,  and  whose  charter 
recites  that  it  was  for  the  purpose  of  furnishing  the  church  with  a  seminary  for  min- 
isters of  the  Gospel,  to  educate  the  youth  in  letters  and  in  good  morals,  and  to  propa- 
gate the  Christian  faith  amongst  the  Western  Indians,  to  the  glory  of  Almighty  God, 
and  so  forth. 

Founded,  as  I  have  said,  in  1693,  what  grand  and  glorious  and  precious  memories 
cluster  around  that  venerable  institution!  She  points  to-day  with  maternal  pride  and 
tenderness  to  a  long  line  of  illustrious  alumni  who  have  illustrated  the  glory  of  American 
institutions  and  added  fresh  luster  to  the  American  name.  George  Washington,  who  iu 
early  youth  went  forth  from  her  halls  with  a  surveyor's  staff  in  his  hand  into  the  wilder- 
ness of  the  West;  Thomas  Jefferson,  the  author  of  the  Declaration  of  Independence  and 
of  the  Statute  for  Religious  Freedom  and  Founder  of  the  University  of  Virginia;  Carter 
Braxton,  George  Wythe,  Thomas  Nelson,  and  Benjamin  Harrison,  signers  of  the  Declara- 
tion; James  Monroe,  whose  administration  was  distinguished  for  having  restored  the  era 
of  good  feeling;  John  Tyler,  the  brilliant  orator  and  fearless  statesman,  to  whom  the 
credit  of  the  Ashburton  treaty  and  the  annexation  of  Texas  justly  belongs;  John  Mar- 
shall, the  able,  upright  and  incorruptible  judge;  Peyton  Randolph,  the  first  president  ot 
the  Continental  Congress;  Winfield  Scott,  who  bore  the  banner  of  his  country  in  triumph 
and  planted  it  upon  the  halls  of  the  Montezumas— these  and  more  than  two  hundred 
others  who  have  been  pre-eminently  distinguished  as  divines,  scholars,  statesmen,  sol- 
diers, drank  at  her  fountains  of  learning  and  have  carried  with  them  from  her  halls  those 
influences  which  have  rendered  their  names  immortal  and  made  their  lives  an  honor 
and  a  blessing  to  the  country. 

Where  else  upon  this  continent,  gentlemen,  can  you  find  such  memorials  of  the 
mighty  past?    Where  else  can  you  find  such  associations  to  quicken  the  pulse  and  stir 
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the  hearts  of  the  young  men  with  all  those  elevated  principles  and  lofty  desires  which 
make  ambition  virtue? 

Xow.  my  friends,,  I  had  the  honor  to  utter  those  sentiments  upon  another  occasion 
in  advocacy  of  a  bill  of  justice  to  'William  and  ;Mary.  and  I  could  not  keep  my  seat,  but 
felt  constrained  to  rise  here  and  express  my  very  great  gratification  that  without  a  dis- 
senting voice  this  distinguished  body  of  Virginians  is  still  ready  to  recognize  the  claims 
of  old  William  and  Mary.  (Applause.) 

Mr.  Hamilton:  Mr.  Chairman,  I  merely  rise  to  offer  an  amendment,  to  see  if  the 
gentleman  from  Brunswick  would  accept  it.  I  have  communicated  the  amendment  to 
him  and  I  think  he  will  offer  it  himself. 

Mr.  Turnbull:  Before  the  discussion  proceeds  further  I  should  like  to  withdraw 
the  amendment  that  I  have  offered  and  to  substitute  the  amendment  which  was  offered 
by  the  gentleman  from  Petersburg,  which  I  think  accomplishes  all  the  purpose  that  we 
have  in  view,  and  at  the  same  time  it  will  allow  appropriation  under  certain  circtim- 
stances  to  institutions  of  the  kind  that  are  mentioned. 

I  let  the  provision  stand  exactly  as  it  is  in  the  report,  except  that  in  the  clause  "'nor 
shall  any  like  appropriation  be  made  to  any  charitable,  industrial  or  edticational  institu- 
tion which  is  not  owned  or  controlled  by  the  State,  or  by  such  city,  town,  county,  dis- 
trict, or  other  municipal  corporation."  after  the  word  "appropriation,'"  I  add  the  words: 
•"Except  for  adequate  valtiable  consideration  made  by  any  charitable  institution,"  so  as 
to  allow  the  State  of  Virginia  or  the  city  to  make  provisions  of  that  sort  in  considera- 
tion of  their  taking  a  certain  number  of  students  free,  as  is  done  at  William  and  Mary 
now,  or  at  any  of  the  other  institutions  mentioned  by  the  gentleman  from  Richmond, 
where  students  are  sent  free  to  institutions  in  the  cities. 

Mr.  R.  Walton  Moore:  I  ask  the  gentleman  from  Brunswick,  would  not  that  leave 
the  matter  in  large  measure  wholly  within  the  control  of  the  General  Assembly,  and  if 
it  does  so,  why  should  we  undertake  to  formulate  any  provision  whatever?  If  the  Gen- 
eral Assembly  is  to  pass  upon  what  is  an  adequate  consideration,  is  not  the  subject  left 
largely  within  the  control  of  the  General  Assembly'? 

Mr.  Hatton:  Mr.  Chairman,  it  seems  to  me  that  that  practically  destroys  the 
amendment,  as  I  understand  it.  If  the  matter  is  to  be  left  to  the  discretion  of  the  Legis- 
lature as  to  what  is  a  valuable  consideration  to  be  rendered  in  return  for  it,  then  it 
appears  to  me  that  it  would  not  be  held  by  any  court  to  be  subject  to  return,  and  the 
matter  would  be  left  in  the  discretion  of  the  Legislature.  It  seems,  therefore,  better  to 
vote  for  the  committee's  report  and  be  done  with  it. 

Mr.  R.  Walton  ?^Ioore:  First,  I  will  say  to  the  gentleman  from  Portsmouth,  it 
strikes  me  it  leaves  the  matter  to  a  great  extent  under  the  control  of  the  General  As- 
sembly, except  that  there  may  be  doubt  whether  the  General  Assembly  shall  finally  de- 
termine what  is  an  adequate  consideration,  which  is  a  doubt  that  we  should  not  intro- 
duce. Then  it  will  raise  a  doubt  as  to  whether  the  General  Assembly  will  be  permitted 
to  sanction  aid  to  local  charities  which  happen  to  be  under  sectarian  control,  and  that 
is  a  doubt  which  we  ought  not  to  permit. 

I  quite  agree  with  the  gentleman  from  Portsmouth  that  if  we  are  to  have  the  original 
proposition  of  the  minority  whittled  away  until  there  is  a  question  whether  it  means 
anything  at  all.  we  had  better,  even  looking  at  the  matter  from  the  minority  standpoint, 
preserve  the  present  status  and  say  nothing  more  than  is  said  in  the  present  Constitu- 
tion, preserving  the  silence  maintained  by  the  present  Constitution.  Then  there  will  be 
no  doubts;  there  will  be  no  room  for  construction:  there  will  be  no  danger  of  any  in- 
justice being  done  in  any  direction  whatever. 

Mr.  Hamilton:  Mr.  Chairman,  as  I  suggested  this  alteration,  I  feel  it  incumbent 
to  give  my  reasons  for  offering  it. 

In  the  first  place,  it  seems  to  me  to  be  absolutely  right  and  in  accordance  witii 
principle  that  no  gift  of  the  money  obtained  by  taxation  should  be  made  to  any  institu- 
tion or  any  sectarian  body.  Xeither  the  State  nor  any  municipality  nor  any  local  sub- 
division of  the  State  has  a  right  to  give  away  any  money  gotten  from  the  people  by  taxa- 
tion.  I  take  it  that  it  is  the  meaning  of  the  amendment  offered  by  the  gentleman  from 
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Brunswick  and  his  associates  that  you  shall  not  give  money  of  the  State  for  that  pur- 
pose. He  uses  the  word  "appropriate,"  but  he  means  "give."  He  does  not  mean  that  you 
shall  not  use  that  money  to  purchase  services  from  some  other  of  these  institutions. 

I  suggested  those  words,  leaving  the  first  part  of  the  amendment  as  it  was,  because 
it  seems  to  me  to  be  clear.  I  do  not  think  that  it  admits  of  doubt  that  no  appropriation 
in  the  sense  of  a  gift  should  be  made  to  any  religious  body.  It  is  contrary  to  the  spirit 
of  true  religious  bodies  and  contrary  to  the  spirit  of  our  government.  But,  it  was  said, 
if  you  leave  the  amendment  in  the  language  indicated,  you  will  cut  off  such  a  deserving 
institution  as  William  and  Mary  College,  and  you  will  prevent  the  city  of  Richmond  and 
other  cities  from  using  St.  Vincent's  Hospital  or  the  Little  Sisters  of  the  Poor,  and  so 
on,  to  discharge  the  charitable  duties  which  the  cities  would  owe  to  its  people  and  its 
charitable  subjects. 

Hence,  I  say  if  you  interline  those  words  or  make  that  amendment,  appropriations 
in  the  sense  of  gifts  (because  that  is  what  an  appropriation  means  in  the  first  part  of  it) 
are  absolutely  forbidden  to  sectarian  institutions  or  churches. 

But  the  second  part  of  the  amendment,  "nor  shall  any  like  appropriation,  except  for 
adequate  valuable  consideration,  be  made  to  any  charitable,  industrial  or  educational 
institution  which  is  not  owned  or  controlled  by  the  State,"  will  take  in  William  and 
Mary  College;  it  will  take  in  any  of  the  deserving  charities  which  exist  and  do  not 
belong  to  the  State,  provided  they  agree  to  render  and  do  render  the  proper  services  for 
the  appropriation;  and  if  they  do  not  render  those  services,  if  they  do  not  give  a  quid  pro 
quo,  what  excuse  have  we  or  any  other  body  for  taking  the  money  obtained  by  taxation 
and  giving  it  to  any  one?  And  it  will  be  a  gift  to  the  extent  that  you  do  not  get  an  ade- 
quate consideration  for  it. 

Now,  the  learned  chairman  of  the  committee  says  that  this  will  be  whittling  away 
the  provision  to  nothing.  With  great  deference  to  him,  I  do  not  think  so.  It  is  saying 
this,  that  if  it  is  more  convenient,  if  it  is  cheaper,  if  it  is  good  sense  for  the  city  of 
Richmond  or  the  city  of  Norfolk,  or  any  other  city,  to  contract  with  any  of  these  chari- 
table or  educational  institutions  to  do  a  certain  portion  of  the  work  which  devolves  upon 
those  localities,  or  upon  the  State,  by  reason  of  their  corporate  duty  or  their  State  duty, 
they  may  make  such  a  contract  and  may  make  an  appropriation  to  pay  for  the  value  of 
the  services  received.  That  is  the  meaning  of  it,  sir.  It  is  no  more  uncertain,  no  more 
whittling  away  the  substance  of  the  matter,  than  the  fact  that  the  people  may  make  a 
bad  bargain  or  a  bad  contract. 

I  do  not  say  that  it  may  not  be  abused.  All  good  laws  may  be  abused.  But  it  is 
carrying  out  a  correct  principle.  We  have  no  right  to  give  away  this  money  for  any 
purpose,  no  matter  how  deserving  unless  it  is  given  away  to  carry  out  an  obligation 
which  we  owe  governmentally  either  as  a  State  or  as  a  locality. 

Mr.  James  W.  Gordon:  Under  j-our  amendment,  would  the  courts  be  able  to  go 
behind  the  exercise  of  the  discretion  which  you  give  to  the  State,  the  Legislature,  or  to 
the  minor  political  subdivision? 

Mr.  Hamilton:  Not  if  that  discretion  was  exercised  in  good  faith,  sir.  But  if  that 
discretion  was  exercised  in  bad  faith,  if  that  discretion  was  merely  made  the  excuse  for 
the  gift  of  money  obtained  by  taxation,  the  courts  could  go  behind  ft  and  set  it  aside  as 
a  practical  fraud.  That  is  just  what  I  mean,  that  to  the  extent  the  State  or  the  munici- 
pality gets  value  received  for  the  use  of  the  money  obtained  by  taxation,  these  appro- 
priations are  proper;  but  beyond  that  they  are  improper  and  fundamentally  wrong,  and 
should  not  be  granted. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  I  should  like  to  invite  the  attention  of  my 
respected  friend  from  Petersburg  to  the  fact  that  there  are  several  branches  to  the 
proposition  that  is  brought  forward  by  the  minority  of  the  committee,  and  his  amend- 
ment only  goes  to  one  of  those  branches.  His  amendment  declares  that  "no  appropria- 
tion shall  be  made  to  any  charitable,  industrial  or  educational  institution  which  is  not 
owned  or  controlled  by  the  State  or  by  such  city,  town,  county,  district,  or  other  munici- 
pal corporation,  except  for  adequate  valuable  consideration."  But  this  does  not  touch 
the  preceding  branch  of  the  proposition. 
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Mr.  Hamilton:    1  think  that  branch  is  right,  sir. 

Mr.  R.  \\'a]ton  IMoore:  That  branch  is  this,  that  "no  appropriation" — I  am  omitting 
some  language — ■'shall  be  made  by  the  General  Assembly  or  by  the  authorities  of  any 
city,  town,  county,  district  or  other  municipal  corporation,  to  any  church  or  sectarian 
society,  association,  or  institution  of  any  kind  whatever,  which  is  entirely  or  partly,  di- 
rectly or  indirectly,  controlled  by  any  church  or  sectarian  society,  or  make  any  appro- 
priation for  paying  for  any  religious  services." 

Of  course  no  one  ever  heard  that  in  this  State  an  appropriation  was  made  to  a 
church  directly.  Xo  one  ever  heard  that  an  appropriation  was  made  for  the  payment  of 
religious  services.  But  in  many  of  the  cities  of  the  State  I  understand  appropriations 
are  made  to  local  charities  which  are  more  or  less  controlled  by  churches  and  sectarian 
societies. 

Now,  is  it  the  ptirpose  of  the  gentleman  to  destroy  those  appropriations?  Here  in 
the  city  of  Richmond,  for  instance,  there  are  several  church  charities  that  are,  I  am  ad- 
vised, highly  efficient,  which  receive  a  small  subsidy  from  the  city.  I  understand  that 
there  are  similar  charities  in  the  city  of  Norfolk  and  in  other  cities  of  the  State. 

Mr.  Hamilton:    Allow  me  to  ask  you  if  that  is  not  covered  by  the  amendment? 

Mr.  R.  Walton  Moore:    Xot  by  your  amendment. 

Mr.  Hamilton:    I  think  so. 

Mr.  R.  Walton  Moore:     Because  your  amendment  (and  that  is  the  reason  why  I 
have  asked  your  attention)  applies  only  to  the  second  branch. 
Mr.  Hamilton:    That  is  true. 

Mr.  R.  Walton  :Moore:    That  is  an  independent  branch,  and  it  reads  in  this  way: 

Nor  shall  any  like  appropriation  be  made  to  any  charitable,  industrial,  or  educa- 
tional institution  which  is  not  owned  or  controlled  by  the  State,  or  by  such  city,  town, 
county,  district  or  other  municipal  corporation. 

That  relates  to  the  matter  of  public  ownership  and  control  and  as  to  that  class  of 
institutions  yoti  say  no  appropriation  shall  be  made  except  upon  a  valuable,  adequate 
consideration.  Now,  I  understand  perfectly  Vv'hat  my  friend  means  by  that,  btit  he  fails 
to  deal  with  the  class  of  institutions  embraced  in  the  preceding  clause — the  denomina- 
tional charities. 

Mr.  Hamilton:  Is  there  any  institution  to  which  the  State  or  any  city  or  county 
or  town  would  desire  to  make  any  appropriation  or  could  contract  reasonably  to  make 
any  appropriation  or  would  wish  to  contract,  except  those  mentioned  in  the  second  half? 
Is  it  possible  that  the  State  or  any  municipality  would  desire  to  purchase  anything  from 
a  sectarian  society,  or  church,  or  association? 

'Mt.  R.  Walton  [Moore:  With  great  respect  for  my  friend  from  Petersbtirg,  I  think 
a  court  Avould  say,  construing  the  whole  provision  with  his  amendment,  that  his  amend- 
ment would  prevent  an  appropriation  to  any  institution  not  wholly  owned  and  controlled 
by  the  State  except  there  were  a  contract  involving  a  valuable  consideration.  But  it 
would  say  "here  we  have  an  absolute  provision  which  the  amendment  does  not  affect 
that  when  an  institution  is  connected  with  a  church  or  sectarian  society,  it  shall  not 
receive  any  appropriation  under  any  circumstances,  whether  upon  valuable  consideration 
Oi  otherwise." 

IMr.  Hamilton:    Allow  me  to  ask  the  gentleman  a  question.    Would  he  not  admit 
that  the  two  sections  will  have  to  be  construed  together? 
Mr.  R.  Walton  Moore:    I  question  that. 
Mr.  Hamilton:    I  do  not. 

Mr.  R.  Walton  IMoore:  If  we  are  to  say  that  appropriations  shall  depend  upon  a 
valuable  consideration,  it  would  be  safest,  I  submit  to  the  gentleman  from  Petersburg,  to 
let  his  suggestion  apply  to  the  whole  proposition  and  not  simply  to  one  branch  of  it. 

We  are  here  endeavoring  to  prevent  actual  or  possible  abuses.  I  cannot  think  of 
any  case  in  which  a  gift  in  the  pure  sense  has  been  made  by  the  General  Assembly  or 
has  been  made  by  any  city  in  this  Commonwealth  to  any  institution.  There  is  always  a 
consideration  flowing  back  when  such  an  appropriation  as  we  are  discussing  is  made. 
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Take  the  case  of  the  charities  in  Richmond  and  the  charities  in  Norfolk.  The  public 
gets  the  benefit  of  their  work. 

Mr.  Hamilton:  Would  you  be  willing  to  accept  an  amendment,  using  the  word: 
"gift"  instead  of  "appropriation"— a  gift  by  way  of  an  appropriation? 

Mr.  R.  Walton  Moore:  If  we  are  to  adopt  any  provision,  I  would  much  prefer  suck 
language  as  the  gentleman  from  Petersburg  desires  to  employ  to  that  of  the  minority 
report;  but  1  was  about  to  remark  that  I  do  not  know  of  any  gift  being  made  now, 
either  by  the  General  Assembly  or  by  any  city.  When  I  say  "gift"  I  mean  an  appro- 
priation not  followed  by  a  corresponding  benefit. 

Mr.  WysoT:  You  are  better  acquainted  with  the  legislation  of  the  State  than  I  am. 
I  wish  to  know  if  within  your  knowledge  the  Legislature  has  in  the  past  abused  its 
power  in  that  way,  by  appropriating  public  funds  to  churches  or  to  sectarian  institutions? 

Mr.  R.  Walton  Moore:  1  do  not  know  of  any  such  case,  and  in  the  committee  I 
made  that  inquiry  of  gentlemen  who  appeared  before  us,  and  they  cited  no  such  case. 

When  appropriations  have  been  made  by  the  State  they  have  been  made  because  the 
public  interests  required  it,  and  I  submit  there  can  be  no  higher  consideration.  When 
appropriations  have  been  made  by  the  cities  they  have  been  made  upon  a  similar  con- 
sideration. 

The  exemption  from  taxation  that  is  extended  to  all  the  church  property  in  the 
Commonwealth  is,  perhaps,  more  nearly  a  gift  than  any  of  the  appropriations  that  are 
inveighed  against  in  this  proposition  of  the  minority  of  the  committee  and  yet  we  ap- 
prove it.  Not  one  of  us  proposes  or  would  be  willing  to  take  away  from  the  churches 
reasonable  immunity  from  taxation,  and  make  them  less  able  to  carry  on  their-  work 
to  the  great  advantage  of  the  entire  public. 

If  we  are  to  legislate,  I  repeat,  i  should  like  to  have  the  proposition  safeguarded,  so 
as  to  avoid  inconvenience  and  injustice — more  fully,  however,  than  is  suggested  by  the 
gentleman  from  Petersburg.  But  for  myself  I  cannot  see  any  abuse  confronting  us,  and 
I  cannot  think  of  any  abuse  likely  to  occur  that  devolves  upon  us  the  duty  now  of 
legislating  upon  this  subject  and  recognizing  it  in  our  fundamental  law,  where  it  has  re- 
ceived no  recognition  heretofore  throughout  the  history  of  the  Commonwealth. 

Mr.  Robertson:  Mr.  Chairman,  I  would  not  say  a  word  about  this  matter  but  for  the 
fact  that  I  am  a  member  of  the  Legislative  Committee,  before  which  this  question  was 
discussed  quite  fully. 

It  does  seem  to  me,  with  all  due  respect  to  the  gentleman  from  Petersburg  (Mr. 
Hamilton),  that  if  the  amendment  offered  by  him  were  adopted  it  would  put  this  whole 
matter  in  a  state  of  very  great  confusion.  I  do  not  believe  that  any  judge  in  the  Com- 
monwealth would  be  able  to  satisfy  his  own  mind  as  to  whether  any  appropriation  made 
either  by  the  Legislature  of  Virginia  or  by  any  municipal  body  for  a  charitable  institu- 
tion controlled  by  a  church,  or  one  that  was  not  owned  by  the  State,  was  a  constitu- 
tional appropriation  or  not. 

The  difficulty  to  my  mind  about  the  matter  is  as  to  what  would  be  considered  a 
valuable  consideration  for  any  appropriation  of  this  kind.  Take  the  charities  that  the 
city  of  Richmond  takes  care  of  to  some  extent.  My  friend  from  Richmond  (Mr.  Mere- 
dith) will,  I  understand,  go  into  the  details  about  them.  I  simply  wish  to  make  one 
point,  without  going  into  the  details. 

As  1  understand  it,  there  are  a  number  of  charities  in  this  city  in  the  nature  oi 
orphan  asylums,  institutions  like  the  Little  Sisters  of  the  Poor,  that  take  care  of  poor 
people  regardless  of  sex  or  race  or  what  not. 

Now,  suppose  this  provision  is  adopted,  and  the  city  of  Richmond  continues  to  make 
the  appropriation  of  $500  that  it  has  been  making  to  the  Little  Sisters  of  the  Poor,  and 
I  believe  to  an  orphan  asylum  and  a  number  of  other  institutions  here  that  my  friend 
will  tell  us  of  later  on,  the  question  would  immediately  arise:  Were  those  appropriations 
made  for  a  valuable  consideration  or  not?  These  appropriations,  according  to  my  view 
and  according  to  the  view  of  a  majority  of  the  members  of  the  committee,  are  certainly 
made  in  the  public  interest  to  the  extent  that  these  societies  are  helped  by  the  city. 
The  city  is  relieved  of  having  to  take  care  of  people  who  ought  to  be  taken  care  of 
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here  by  the  city,  and  the  city  council  doubtless,  in  making  these  appropriations,  takes 
the  view  that  the  fact  that  some  church  controlled  them  ought  not  to  have  any  weight 
whatsoever,  the  object  of  these  institutions  being  considered. 

As  I  understand  it,  none  of  those  appropriations  are  made  for  the  purpose  of  propa- 
gating any  particular  form  of  religion.  The  object  of  those  institutions  has  absolutelj^ 
nothing  to  do  with  the  teachings  of  any  of  the  different  churches.  Catholic,  Protestant, 
or  what  not.  They  are  doing  a  great  charitable  work  here  in  this  city,  a  noble  work, 
which  ought  to  be  encouraged,  and,  to  look  at  it  from  a  practical  standpoint,  a  work 
which  relieves  the  city  from  taking  care  of  a  certain  class  of  poor  people  whom  it  does 
not  want  to  take  care  of  in  the  almshouses. 

Now,  if  we  put  it  in  the  organic  law  of  this  State  that  our  city  councils  and  our 
Legislature  cannot  make  appropriations  that  they  consider  in  the  nature  of  appropria- 
tions for  the  purpose  of  advancing  public  interests,  would  it  not  be  a  question  whether 
that  was  a  valuable  consideration  or  not?  What  does  that  mean?  Does  the  mere  gen- 
eral advancement  of  the  public  interest  constitute  a  valuable  consideration  or  not?  1 
certainly  would  not  know  how  to  answer  that  question.  If  the  gentleman  from  Peters- 
burg will  explain  that  more  fully  I  will  be  glad  to  hear  him  do  so.  That  is  the  difficulty 
in  my  mind. 

It  does  seem  to  me  that  we  have  raised  a  great  bugaboo  here  about  churches.  There 
are  some  gentlemen  in  this  Convention  who  are  so  apprehensive  that  the  State  of  Vir- 
ginia or  the  cities  of  this  Commonwealth  will  do  something  to  help  some  church,  that 
they  are  afraid  to  let  them  even  take  care  of  the  paupers  in  this  State  and  the  little 
orphans  who  have  nobody  else  to  take  care  of  them,.  They  are  afraid  that  if  some  old 
Baptist  preacher  is  taken  care  of,  as  I  understand  one  has  been,  by  the  Little  Sisters  of 
the  Poor,  it  will  lead  that  old  man  away  from  the  faith  of  his  fathers  and  the  faith  of 
his  lifetime  and  make  a  Catholic  of  him  before  he  dies. 

I  submit  that  this  matter  ought  to  be  left  just  as  the  forefathers  left  it  in  the  Con- 
stitution. It  has  never  done  any  harm.  We  have  all  the  religious  equality  and  liberty 
that  any  people  ever  had.  We  announced  it  in  1785,  and  we  have  iterated  it  and  re- 
iterated it  every  time  we  have  had  a  chance.  It  is  pressing  the  point  beyond  all  reason 
and  going  into  the  realm  of  imaginary  fears  to  suppose  that  any  local  government,  like 
the  council  of  the  city  of  Richmond,  like  that  of  the  city  of  Norfolk,  like  that  of  my  own 
city,  is  going  to  do  anything  that  will  create  an  alliance  between  State  and  church  or 
that  will  advance  the  cause  of  one  sect  over  another.  It  is  simply  in  aid  of  local  chari- 
ties. It  is  a  matter  of  local  self-government,  a  matter  which  the  people  of  municipalities 
pay  for  themselves,  and  in  my  opinion  we  ought  not  to  interfere  with  it. 

I  grant  you  that  the  State  of  Virginia  should  not  engage  in  that  sort  of  business.  It 
never  has  done  so,  and  the  prohibition  in  the  Constitution  now  is  sufficient  to  keep  it 
from,  doing  so.  Why  must  we  add  to  what  we  have  now,  any  prohibition  upon  the  local 
councils  of  cities,  who  represent  the  people  of  those  cities,  and  the  views  of  those  people, 
where  the  money  is  raised?    Why  should  we  put  any  restriction  upon  them? 

Mr.  Dunaway:  You  say  there  is  a  prohibition  in  the  Constitution.  I  simply  rose  to 
ask  for  information,  what  is  the  prohibition  referred  to? 

Mr.  Robertson:  If  you  will  hand  me  the  Constitution  I  will  show  it  to  you.  I  think 
it  is  section  14,  providing  that  we  shall  not  do  anything  to  help  any  church  or  give  one 
church  an  advantage  over  another.  I  believe  that  has  been  contained  in  the  Constitu- 
tion for  a  number  of  years.  But  gentlemen  argue  that  this  is  an  indirect  way  of  doing 
it,  when  everybody  knows  that  the  institutions  helped  in  that  way  are  simply  charitable 
organizations  and  are  not  gotten  up  for  the  purpose  of  propagating  any  particular  form 
of  religion. 

I  want  to  illustrate  what  I  have  to  say  about  this  matter  just  for  a  brief  moment, 
and  then  I  will  take  my  seat.  Nearly  every  city  in  this  Commonwealth  has  organizations 
of  this  sort,  and  nearly  all  of  them  are  controlled  by  one  church  or  another.  In  my 
own  city  there  is  a  hospital  which  recently  has  been  purchased  from  the  people  who 
built  it.  It  was  a  private  institution,  built  by  private  subscription.  It  has  recently  been 
purchased  by  a  rich  Catholic  lady  from  the  city  of  New  York.  Now,  I  have  been  informed. 
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though  I  may  be  mistaken  about  it,  that  this  lady  proposes,  provided  she  gets  certain 
aid  that  the  hospital  has  been  receiving  from  the  city  of  Roanoke,  to  run  it  for  the 
benefit  of  all  classes,  rich  and  poor,  Catholic,  Protestant,  Mohammedan  or  those  of  any 
other  religion.  She  asks  that  the  city  council  aid  her  in  that  work.  It  is  an  institution 
that  we  need  in  our  city.  Our  people  are  willing  to  pay  for  it.  Our  city  council  has 
been  appropriating  money  for  it,  and  has  done  so  with  the  approval  of  our  people. 

Now,  because  gentlemen  in  this  body  happen  to  be  of  a  different  faith  and  happen 
not  to  approve  of  the  Catholics,  is  this  Constitutional  Convention  meaning  to  go  into  a 
petty  matter  like  that  and  prevent  our  people  from  appropriating  our  own  money  for 
something  that  we  approve  of.    It  does  seem  to  me  

Mr.  R.  Vv^alton  Moore:  I  will  call  his  attention  to  the  fact  that  under  this  minority 
proposition  if  it  be  adopted,  that  hospital  could  be  carried  on  with  the  aid  received  from 
the  city  of  Roanoke,  if  it  was  run  by  a  band  of  agnostics  who  did  not  profess  any  reli- 
gion at  all;  and  yet,  strange  to  say,  the  city  of  Roanoke  would  be  prevented  from  con- 
tributing to  it  if  it  happened  to  be  in  anywise  controlled  by  the  Catholic  Church  or  by  any 
Protestant  church. 

Mr.  Robertson:  That  is  absolutely  true,  unless  the  gentleman  thinks  agnosticism 
constitutes  some  sort  of  a  religious  worship,  worship  of  an  unknown  god,  or  something 
like  that.  They  might  object  to  that.  But  it  does  seem  to  me  that  we  have  gone  mad 
about  the  question  of  joining  church  and  State.  We  have  gone  mad  about  one  or  two 
things  here  I  think.  If  people  allow  their  minds  to  dwell  on  one  idea,  it  excludes  all 
other  ideas. 

I  do  not  believe  there  is  any  sensible  man  in  the  State  of  Virginia  who  can  claim  j 
that  appropriations  to  these  hospitals,  to  these  noble  charities  conducted  by  noble  | 
women  who  in  time  of  pestilence,  in  time  when  brave  men  shrink  from  their  duties,  go 
into  houses  where  there  are  dangerous  and  infectious  diseases,  nurse  poor  people  who 
are  suffering  and  dying  there — I  say  I  do  not  believe  there  is  a  sensible  man  in  the  State  i 
of  Virginia  who  believes  that  any  harm  has  ever  come  out  of  it,  or  that  any  false  re- 
ligious doctrines  has  ever  been  propagated  by  it.    I  am  conservative  on  this  point.  Al- 
though gentlemen  may  think  1  am  radical  in  other  respects,  I  am  certainly  conservative  j 
on  this  point,  and  I  submit  that  we  ought  to  stick  to  what  our  forefathers  did  about  this 
matter  and  not  conjure  up  all  these  fears  about  the  church.    For  God's  sake,  let  us  stop 
talking  about  churches. 

Mr.  Thom:    Mr.  Chairman,  I  should  like  to  explain  to  the  Committee  the  local  situa-  | 
tion  in  the  city  of  Norfolk,  but  before  doing  that  I  will  call  attention  to  the  legal  con- 
struction of  the  proposition  which  has  been  submitted  here  by  the  minority. 

As  I  understand  this  language  from  a  legal  standpoint,  there  are  two  classes  of  j 
cases  being  provided  for.  One  is  those  institutions  which  are  not  owned  entirely  by  th:3  j 
State,  city  or  county,  and  the  other  is  those  institutions  which  are  owned  in  part  by  j| 
some  church  or  sect.  .  ' 

Now,  I  suggest,  for  the  consideration  of  the  gentleman  from  Petersburg,  who  has 
made  an  addition  to  the  last  clause,  that  he  is  providing  for  certain  conditions  under  , 
which  State  or  municipal  aid  may  be  given  to  institutions  not  owned  entirely  by  the 
State.  I 

There  are  two  cases  here,  one  where  the  State  or  municipality  does  not  entirely 
own  or  control  the  institution,  and  the  other  is  the  case  where  that  may  be  true,  but  in 
those  it  is  partly  owned  by  some  sect  or  denomination.  The  suggestion  made  by  the 
gentleman  from  Petersburg  allows  appropriations  in  the  first  of  those  cases,  but  not  in 
the  latter. 

Let  me  give  an  illustration.  In  the  city  of  Norfolk  we  have  at  present  three  institu- 
tions to  which  wo  are  giving  local  aid.  One  is  the  hospital  of  Saint  Vincent  de  Paul,  en- 
tirely controlled  by  the  Catholics;  another  is  the  Protestant  Hospital,  entirely  controlled 
by  Protestants;  and  the  third  is  a  library.  Now,  the  city  of  Norfolk  is  not  trying,  by 
any  of  these  appropriations,  to  make  proselytes  to  any  religion,  as  has  been  suggested 
by  the  gentleman  from  Roanoke,  but  in  the  management  of  a  large  municipality,  where 
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there  are  a  great  many  seamen,  where  there  is  a  floating  and  dependent  population  at 
times,  it  is  necessary  for  facilities  to  exist  to  take  care  of  the  sick  and  helpless. 

The  city  of  Norfolk  must  do  that,  either  by  establishing  a  hospital  of  its  own  or  by 
encouraging  the  establishment  of  a  hospital  by  somebody  else.  To  establish  and  main- 
tain one  of  these  hospitals  entirely  out  of  the  city  treasury  would  be  a  very  large  charge 
upon  the  public  funds,  whereas  by  a  comparatively  insignificant  contribution,  not  in  the 
shape  of  a  contract,  perhaps,  by  which  it  will  have  so  many  beds  for  so  much  money, 
not  in  a  shape  that  might  bring  it  under  the  terms  of  the  suggestion  made  by  my  friend 
from  Petersburg,  but  in  some  sense,  though  not  in  the  largest  sense,  as  a  charity,  in 
some  technical  sense  as  a  charity,  it  finds  it  to  the  public  good  to  make  an  appropriation 
to  that  hospital,  and  by  that  means  it  provides  for  a  dependent  public,  for  the  care  of 
the  sick  and  helpless  who  may  be  suddenly  thrown  upon  its  hands.  It  does  the  same 
thing  for  the  Protestant  Hospital.  Now,  should  not  in  justice  the  cities  of  this  Common- 
wealth be  allowed  to  do  such  a  thing?  We  feel  that  it  should,  and  we  should  regard 
it  as  a  great  blow  to  our  prosperity  if  we  were  prevented  from  doing  it. 

I  want  to  give  another  case.  Suppose  there  were  a  philanthropist,  such  as  Mr.  Car- 
negie, who  desired  to  establish  in  the  citj^  of  Norfolk  a  library,  but  had  the  theory  of 
philanthrophy  that  the  locality  should  think  enough  of  what  is  being  proposed  to  partici- 
pate in  the  establishment  of  this  agency  for  public  good.  He  may  say,  "I  will  give  a  hun- 
dred thousand  dollars  to  the  city  of  Norfolk,  provided  the  city  of  Norfolk  or  its  citizens 
shall  contribute  another  hundred  thousand  dollars."  It  may  not  be  that  the  city  of  Nor- 
folk would  contribute  the  whole  of  that  hundred  thousand  dollars,  and  become  the  abso- 
lute owner  of  the  institution,  but  it  might  say,  "we  will  contribute  ten  thousand  dollars 
If  our  citizens  will  contribute  ninety  thousand  dollars."  It  might  be  upon  some  plan  of 
co-operation,  by  which  the  whole  of  the  library  would  not  be  owned  by  the  city  of  Nor- 
folk, but  that  the  contributors  to  it  from  private  sources  might  have  a  certain  sort  of 
voice  in  its  management  and  a  certain  sort  of  ownership  in  it. 

Is  it  wise  to  put  an  obstacle  in  the  way  of  municipality  receiving  such  a  benefit  as 
that  would  be?  Is  it  wise  to  make  that  dependent  upon  whether  you  can  technically 
measure  up  to  the  requirements  of  an  adequate  consideration?  Is  it  not  best  to  leave 
that  question  to  the  General  Assembly,  rather  than  to  say  that  the  municipality  shall 
not,  if  left  alone,  nor  shall  the  Legislature  have  the  right  to  confer  the  power  upon  it, 
but  forever  so  long  as  this  provision  shall  last  this  impediment  shall  be  put  in  the  way 
of  those  improvements? 

I  do  not  think  there  have  been  any  such  difiiculties  in  the  past  in  the  administration 
of  this  power  which  exists  in  the  General  Assembly  to  require  this  prohibition  for  the 
future,  and  speaking  for  my  own  city,  I  would  regard  it  as  most  disastrous  to  its  inter- 
ests.  I  cannot  but  hope  that  the  report  of  the  majority  on  this  question  will  be  adopted. 

Mr.  Dunaway:  Mr.  Chairman  and  gentlemen  of  the  Committee,  I  do  not  rise  at  this 
time  for  the  purpose  of  arguing  this  matter  upon  its  merits,  because  of  the  lateness  of 
the  hour  and  because  so  few  members  of  the  Convention  are  in  their  seats.  I  would  be 
glad  to  have  an  opportunity  of  discussing  this  matter  before  a  full  House.  I  should  like 
to  have  an  opportunity,  Mr.  Chairman,  of  speaking  upon  this  subject  some  time  to-mor- 
row. For  the  present  I  wish  to  content  myself  with  some  statements  of  a  general  nature, 
toping  that  I  may  clarify,  if  I  can,  the  situation  in  which  this  matter  has  become  in- 
volved. 

At  an  early  day  of  the  session  I  introduced  a  resolution  containing,  as  I  believe,  a 
just  and  fundamental  principle.  Some  time  after  that,  at  the  instance  of  some  friends,  I 
regret  to  say  I  offered  another  and  supplementarv^  resolution.  I  think  gentlemen  of  the 
committee  know  the  nature  of  those  two  resolutions. 

Let  m&  say  that  the  first  one  is  substantially  embodied  in  the  substitute  offered  by 
the  minority  of  the  committee,  contained  in  the  first  seven  lines  of  the  proposition  now 
offered  to  the  House  by  the  minority.  The  other  one  is  contained  in  the  last  four  lines. 
Let  me  read: 

No  appropriation  of  public  funds,  or  personal  property,  or  real  estate  shall  be  made 
by  the  General  Assembly,  or  by  the  authorities  of  any  city,  town,  county,  district,  or 
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Other  municipal  corporation  to  any  church  or  sectarian  society,  association,  or  institu- 
tion of  any  kind  whatever,  which  is  entirely,  or  partly,  directly  or  indirectly,  controlled 
by  any  church  or  sectarian  society,  or  make  any  appropriation  for  paying  for  any  reli- 
gious services. 

The  other  resolution  I  offered  is  substantially  embodied  in  the  following  words: 

Nor  shall  any  like  appropriation  be  made  to  any  charitable,  industrial  or  educational 
institution  which  is  not  owned  or  controlled  by  the  State,  or  by  such  city,  town,  county 
district,  or  other  municipal  corporation. 

I  wish  to  state  that  there  are  two  distinct  propositions.  The  minority  of  the  Com- 
mittee on  the  Legislative  Department  have  put  the  two  propositions  together,  and  T  give 
notice  now,  Mr.  Chairman,  that  if  no  other  gentleman  upon  the  floor,  when  the  time 
comes  for  the  taking  of  the  vote,  shall  call  for  a  division  of  this  question,  I  shall  cer- 
tainly ask  for  it  myself,  because  here  are  two  distinct  propositions.  The  flrst  one  is 
aimed  at  the  appropriation  of  public  money  to  sectarian  institutions.  The  other  one 
denies  the  right  to  the  Legislature  or  a  town  or  city  council  to  make  an  appropriation 
to  any  institution  that  is  not  owned  and  controlled  by  the  State.  I  wish  to  say  that,  so 
far  as  the  latter  is  concerned,  I  have  become  somewhat  indifferent. 

Mr.  Wysor:  Are  you  willing  in  the  first  proposition  to  strike  out  the  word  "institu- 
tion," so  as  to  read: 

No  appropriation  of  public  funds,  or  personal  property,  or  real  estate  shall  be  made 
by  the  General  Assembly,  or  by  the  authorities  of  any  city,  town,  county,  district,  or 
other  municipal  corporation  to  any  church  or  sectarian  society,  association  of  any  kind 
whatever. 

And  stop  there? 

Mr.  Dunaway:  No,  sir;  that  would  not  take  in  the  purposes  I  had,  I  will  say  to  the 
gentleman  from  Pulaski.  But  I  am  willing  now  for  all  of  that  second  part  of  which  I 
have  spoken  to  be  stricken  out.  It  is  the  first  part  for  which  I  ask  the  liberty  to  contend 
before  my  fellow-members.  I  shall  not  make  any  argument  to  show  that  the  State  or 
subdivisions  of  the  State  should  not  make  appropriations  to  institutions  except  those 
that  are  owned  and  controlled  by  the  State.  I  say  I  am  willing  to  let  that  go,  although  T 
believe  it  does  embody  a  just  principle. 

But,  owing  to  certain  circumstances  in  which  we  find  ourselves,  because  some  gen- 
tlemen believe  that  it  would  cut  out  the  appropriations  to  be  made  hereafter  to  the  Col- 
lege of  William  and  Mary;  some  other  gentleman  think  that  perhaps  the  medical  col- 
lege here  in  the  city  of  Richmond  would  be  cut  out  from  appropriations,  though  I  do  not, 
because  that  is  an  institution  the  land  and  buildings  of  which  are  owned  by  the  State, 
and  the  board  of  visitors  of  that  institution  is  appointed  by  the  Governor  of  Virginia,, 
and  it  could  not  affect  that  at  all — but  because  some  gentlemen  here  who  are  friendly  to 
these  institutions  have  fears  that  those  institutions  would  be  deprived  of  a  future  appro- 
priation, I  am  willing  to  give  up  the  contention  for  that  much  of  the  report. 

Mr.  Thom:  My  friend  realizes  that  the  result  of  retaining  the  first  portion,  that 
which  he  desires  to  retain,  would  be  to  prevent,  for  example,  any  appropriation  by  the 
city  of  Norfolk  to  either  the  Saint  Vincent  de  Paul  Hospital  or  the  Protestant  Hospital, 
does  he  not? 

Mr.  Dunaway:  Yes,  sir.  ' 

Mr.  Thom:  And  your  contention  is  that  you  do  not  wish  such  appropriations  to  be 
made?    You  wish  to  prevent  such  appropriations? 

Mr.  Dunaway:  Yes,  sir.  I  want  the  opportunity  before  this  Convention,  gentlemen, 
of  giving  the  reason  for  the  opinions  I  hold,  and  very  strongly  hold,  with  regard  to  that 
matter. 

Perhaps  I  may  find  myself  in  a  minority,  but  I  hope  I  have  somewhat  of  the  spirit 
of  the  gentleman  from  Norfolk  (Mr.  Thom),  and  I  believe,  and  cannot  but  believe,  that 
it  is  the  spirit  of  every  man  in  this  Convention.  I  do  admire  this  Convention  and  the 
individuals  composing  it,  because  every  man  is  willing  to  utter  his  convictions  and  to 
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stand  by  them,  though  he  be  in  a  minority  of  one.  If  I  should  have  no  voice  lifted  in 
unison  with  my  own,  1  want  an  opportunity  of  lifting  that  single  voice  in  behalf  of  what 
1  regard  as  a  sacred  right  and  a  fundamental  principle,  though,  as  I  said,  I  do  not  care 
to  do  so  to-night,  because  of  the  circumstances. 

On  motion  of  Mr.  R.  Walton  Moore,  the  Committee  rose  and  the  President  resumed 
the  chair. 

After  agreeing  that  the  night  sessions  be  limited  from  8  until  10  o'clock,  the  Con- 
vention adjourned  until  to-morrow,  Tuesday,  October  15,  1901,  at  10:30  o'clock  A.  M. 


TUESDAY,  October  15,  1901. 

The  Convention  met  at  10:30  o'clock  A.  M. 
Prayer  by  Rev.  Richard  Mcllwaine,  D.  D. 

On  motion  of  Mr.  O'Flaherty,  the  following  resolution  was  adopted: 

Resolved,  That  when  the  Convention  adjourns  to-day,  it  adjourn  to  meet  to-morrow 
at  10  o'clock  A.  M.  and  remain  in  session  not  later  than  1  P.  M.  each  day,  at  which  time 
a  recess  shall  be  taken  until  3  P.  M.  and  adjourn  at  5  P.  M.  for  the  day. 

On  motion  of  Mr.  R.  Walton  Moore,  the  Convention  resolved  itself  into  Committee 
of  the  Whole  for  the  further  consideration  of  the  report  from  the  Committee  on  the 
Legislative  Department,  Mr.  Walker  in  the  chair. 

The  Chairman:  The  question  before  the  Committee  is  on  agreeing  to  the  amend- 
ment proposed  by  the  gentleman  from  Richmond  (Mr.  Meredith)  to  the  amendment  to 
the  committee's  report  proposed  by  the  gentleman  from  Brunswick  (Mr.  Turnbull). 

Mr.  Dunaway:  Mr.  Chairman,  I  regret  very  much  that  as  I  desire  to  speak  upon  a 
matter  of  so  much  importance  I  am  this  morning  afflicted  with  hoarseness,  so  that  I 
lear  I  shall  not  be  able  to  make  myself  heard  by  the  members  of  the  Committee.  I  re- 
spectfully ask  that  I  may  have  the  attention  of  the  gentlemen  composing  the  Committee 
while  I  shall  speak  briefly  upon  this  subject.  I  am  sure  that  I  shall  not  be  able  to  be 
lieard  unless  I  can  have  their  kind  attention. 

It  may  be  necessary,  sir,  to  restate  something  that  was  said  last  night,  because 
some  members  are  in  their  seats  to-day  who  were  not  here  last  evening.  I  reiterate, 
therefore,  that  there  are  two  propositions  in  the  provision  reported  by  the  minority  of 
the  Committee,  The  design  of  the  first  is  to  prohibit  appropriations  of  public  money  to 
sectarian  institutions.  The  other  goes  so  far  as  to  say  that  appropriations  will  not  be 
made  except  to  institutions  that  are  owned  and  controlled  by  the  State.  I  repeat,  as  I 
said  last  evening,  that  1  shall  not  contend  for  the  latter  proposition. 

I  wish  it  to  be  distinctly  understood  that  in  what  I  shall  say  this  morning  I  am  ad- 
Tocating  this  proposition,  and  this  alone,  and  in  order  that  we  may  think  definitely  upon 
the  subject,  I  desire  again  to  read  the  words  for  which  I  contend,  and  which  I  hope  to 
see  inserted  in  the  Constitution: 

No  appropriation  of  public  funds,  or  personal  property  or  real  estate,  shall  be  made 
by  the  General  Assembly,  or  by  the  authorities  of  any  city,  town,  county,  district  or 
other  municipal  corporation,  to  any  church  or  sectarian  society,  association,  or  institu- 
tion of  any  kind  whatever,  which  is  entirely  or  partly,  directly  or  indirectly,  controlled 
by  any  church  or  sectarian  society,  or  make  any  appropriation  for  paying  for  any  re- 
ligious services. 

That  simply  is  the  article  I  wish  to  see  engrafted  in  the  new  Constitution.  As  for 
the  other  proposition,  while  I  conceive  it  to  be  a  just  one,  I  shall  make  no  argument  for 
it.  If  the  gentlemen  who  signed  the  minority  report  and  others  upon  this  floor  choose 
to  contend  for  it,  that  is  their  contention  and  not  mine. 

Now,  there  is  an  amendment  pending  offered  by  the  gentleman  from  Richmond  (Mr. 
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Meredith),  a  part  of  which  has  no  reference  whatsoever  to  the  clause  I  am  contending 
for,  but  another  part  of  it  does.  That,  if  adopted,  would  prevent  the  State,  a  connty,  a 
city,  from  making  sectarian  appropriations;  and  the  issue  is  made,  if  I  understand  the 
amendment  offered  by  the  gentleman  from  Richmond,  with  regard  to  appropriations  by 
municipalities.  He  desires  that  the  Legislature  and  the  councils  of  towns  and  cities 
shall  be  left  free  to  make  appropriations  to  sectarian  institutions  if  they  so  desire.  Do 
I  state  it  correctly? 

Mr.  Meredith:  That  is  correct,  sir.  I  simply  desire  that  the  cities  shall  be  left  in 
the  condition  in  which  they  are  at  present.  I  should  like  to  ask  the  gentleman,  if  he 
will  allow  me,  along  the  line  of  thought  he  is  now  pursuing,  whether  he  would  object  tot 
his  amendment  as  to  sectarian  institutions  being  confined  to  those  of  an  educational 
nature,  and  that  the  proviso  should  not  apply  to  charitable  institutions  where  the  recipi- 
ents of  the  charity  are  not  confined  to  any  particular  denomination? 

Mr.  Dunaway:    No,  sir;  that  would  destroy  the  effect  of  it  all. 

Mr.  Meredith:    You  want  to  bring  in  charities  as  well  as  education? 

Mr.  Dunaway:  Both  charitable  institutions  and  educational  institutions  of  a  sec- 
tarian nature,  and  if  I  had  to  give  that  up  I  would  cease  the  contentioh  altogether. 

Mr.  Meredith:  I  ask  you  whether  you  do  not  recognize  a  broad  distinction  between 
educational  institutions  that  might  teach  error  and  a  purely  charitable  institution  that 
simply  gives  out  of  the  kindness  of  its  heart? 

Mr.  Dunaway:  I  will  come  to  that  before  I  am  done.  I  think  I  have  now  succeeded 
in  showing  to  the  House  what  is  the  proposition  that  I  desire  to  have  carried  in  this 
Committee,  and  I  shall  proceed  with  some  remarks  with  reference  to  that  subject.  Let 
me  read  it  again,  and  I  hope  every  man  in  the  hall  will  pay  attention  to  what  I  am  read- 
ing: 

No  appropriation  of  public  funds,  or  personal  property  or  real  estate,  shall  be 
made  by  the  General  Assembly,  or  by  the  authorities  of  any  city,  town,  county,  district, 
or  other  municipal  corporation,  to  any  church. 

There  is  not  a  man  upon  this  floor  who  objects  to  it  as  far  as  that  goes;  I  am  sure 
not  one.    It  goes  on  to  say: 

Or  sectarian  society,  association  or  institution  of  any  kind  whatever,  which  is  en- 
tirely or  partly,  directly  or  indirectly,  controlled  by  any  church  or  sectarian  society. 

There  is  the  bone  of  contention.  There  is  the  issue  stated;  and  it  is  to  that  that  I 
wish  to  address  myself.  As  to  the  other  words,  "or  make  any  appropriation  for  paying 
for  religious  services,"  1  suppose  again,  with  reference  to  that  clause,  there  is  no  man 
upon  this  floor  who  would  dispute  the  preposition  that  the  Legislature  of  Virginia  has  no 
right  to  contract  for  the  performance  of  religious  services  and  no  right  to  remunerate 
those  services.  I  shall  not  enter  into  that  discussion,  because  I  think  it  will  be  granted 
by  every  one  who  hears  me. 

Now,  with  regard  to  this  matter  of  appropriations  by  the  State,  or  by  the  city  or 
town  councils,  I  wish  to  ask  my  respected  fellow-members  upon  the  floor  this  question; 
Is  it  right  or  wrong?  Shall  it  be  discontinued  or  shall  it  be  permitted  to  continue  for 
the  future?  Those  who  are  opposed  to  these  appropriations  desire  a  constitutional  pro- 
hibition. I  think  that  those  who  will  not  go  for  this  must  certainly  be  classed  as  favor- 
ing appropriations  of  public  funds  to  private  and  sectarian  institutions.  I  think  that  we 
must  take  sides  one  way  or  the  other.  I  cannot  see  here  any  tenable  middle  ground 
whatsoever.  You  are  in  favor  of  sectarian  appropriations  or  you  are  opposed  to  them. 
As  for  my  part,  using  a  distinction  known  among  the  lawyers  about  wrong,  I  believe 
that  it  is  malum  in  se,  and  that  therefore  it  ought  to  be  malum  proMMtum. 

I  object  to  it;  first,  because  it  is  inherently  wrong  to  donate  public  funds  to  private 
institutions.  It  is  an  act  of  injustice  to  the  tax-payers  of  the  State.  They  pay  taxes  to 
the  government  in  order  that  they  may  be  protected  in  their  life,  their  liberty,  and  their 
property.  Remembering  that  some  of  their  fellow-citizens  may  be  afflicted  with  idiocy, 
or  lunacy,  or  may  labor  under  natural  or  accidental  deafness,  dumbness,  or  blindness, 
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they  are  willing  for  the  State  to  establish  such  noble  institutions  as  we  haye  in  the  city 
of  Staunton  and  elsewhere,  and  that  annual  appropriations  may  be  made  for  these  out  of 
the  public  funds.  Those  are  public  institutions;  they  are  noble  charities;  they  are  pro- 
vided by  the  State,  and  it  is  right  that  public  money  should  go  towards  the  sustenance  of 
those  public  institutions.  They  are  under  the  control  of  the  tax-payers  through  a  Legis- 
lature elected  by  their  suffrages. 

But  over  private  corporations  the  tax-payers  can  exercise  no  control,  even  though 
the  management  may  be  contrary  to  their  wishes.  To  take  public  money  and  place  it 
where  the  public  can  have  no  voice  in  its  management  involves  the  iniquity  that  threw 
the  American  colonies  into  a  ferment  and  brought  on  the  struggle  for  independence. 

You  may  perhaps  be  astonished  at  first  when  I  say  it  partakes  of  the  nature  of 
taxation  without  representation.  You  may  say  in  reply  that  the  taxes  are  voted  away 
by  representatives  elected  by  the  people.  To  this  I  respond  that  the  representatives 
were  not  elected  for  that  purpose,  and  whenever  they  vote  a  dollar  of  the  public  money 
to  these  institutions  they  are  usurping  rights  that  were  never  given  to  them  by  the 
voters  of  the  Commonwealth. 

Taxation  with  representation  means  not  only  that  the  taxes  shall  be  expended  by 
the  representatives  of  the  people  but  that  the  representatives  of  the  people  may  follow 
those  appropriations,  see  to  the  method  of  their  expenditure,  and  have  accounts  brought 
back  from  these  institutions  to  the  Legislature  of  the  State,  as  is  annually  done.  Take 
the  Deaf,  Dumb  and  Blind  Institution,  for  instance,  at  Staunton.  Money  raised  by  the 
tax-payers  is  spent  upon  that  institution,  and  rightfully  expended.  You  can  follow  that 
money.  You  can  prescribe  the  method  of  its  expenditure.  You  can  hold  those  who 
manage  the  appropriation  to  a  strict  accountability,  and  you  can  know  how  every  cent 
of  that  money  is  expended.   With  regard  to  private  institutions  the  case  is  very  different. 

Now,  I  wish  to  law  down  a  broad  and  general  principle.  It  is  a  hard  matter  for  the 
independent  thinkers  of  this  Convention  to  become  unanimous  upon  any  subject  whatso- 
ever. I  wish  to  see  whether  there  will  be  diversity  of  opinion  upon  the  principle  that  I 
am  now  to  enunciate,  and  that  is  that  public  funds  should  be  granted  exclusively  to 
public  institutions. 

Let  me  repeat,  and  I  hope  if  gentlemen  of  the  press  do  not  report  correctly  any- 
thing that  I  say  but  this,  they  will  take  this  down,  and  that  it  may  go  into  every  neigh- 
borhood of  the  Commonwealth  as  the  declaration  of  what  I  believe  to  be  a  great  and 
true  principle  of  political  economy.  Public  funds  should  be  expended  exclusively  upon 
public  interests. 

Mr.  Meredith:  You  said  public  funds  should  be  used  for  public  purposes.  I  am 
not  prepared  to  deny  that  charity  is  a  public  purpose,  but  I  am  prepared  to  deny  that  " 
all  of  the  public  funds  should  go  to  public  institutions,  in  the  sense  in  which  you  use 
the  word,  because  the  greatest  charity  is  done  in  these  private  institutions.  You  are 
attacking  charity  as  if  it  were  education.  That  is  the  objection  I  have  in  regard  to  the 
argument. 

Mr.  Dunaway:  The  gentleman  will  find  out  my  sentiments  before  I  am  through.  I 
say  again  that  the  utterances  I  am  now  making  have  reference  only  to  the  proposition 
I  have  read,  and  that  I  am  not  seeking  to  sustain  the  latter  part  of  the  proposition,  and 
I  make  these  remarks  only  in  so  far  as  they  are  applicable  to  what  I  have  suggested  and 
is  here  embodied.  So  I  find  that  there  are  two  gentlemen  at  least  upon  this  floor  who 
will  take  issue  with  m^e,  and  they  will  say  that  public  funds  may  be  granted  for  other 
than  public  institutions.  I  hope  that  before  this  discussion  is  over  they  will  advocate 
that  doctrine  and  endeavor  to  make  it  as  plain  to  the  minds  of  other  people  as  it  seems 
to  be  to  their  own  minds.  Certainly  nobody  upon  this  floor  will  listen  more  patiently  to 
those  gentlemen  while  they  contend  for  that  principle  than  I  shall  do. 

Again  I  object  to  these  appropriations  because  they  are  made  to  sectarian  institu- 
tions and  being  made  to  sectarian  institutions,  they  help  to  propagate  the  tenets  of  the 
sects  by  which  these  institutions  are  controlled.  You  take  one  of  these  institutions  to 
which  reference  has  been  made  upon  this  floor,  and  you  will  find  that  they  breathe  a 
sectarian  atmosphere.    The  inmates  learn  and  imbibe  the  denominational  doctrines.  In. 
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this  matter  and  to  this  extent  the  State  wrongfully  assumes  a  religious  function.  I  sup- 
pose no  one  here  will  say  that  he  favors  the  use  of  public  funds  for  the  promotion  of  any 
particular  form  of  religion. 

We  are  all  agreed  on  that;  and  yet  whoever  votes  money  for  these  institutions  of 
which  I  am  speaking  just  as  certainly  does  that  thing  as  if  he  had  done  it  directly.  He 
is  helping  to  propagate  a  peculiar  form  of  religion. 

If  I  may  state  the  general  principle  in  another  way,  it  is  that  government  money 
should  be  spent  by  government  officials.  This  seems  to  me  to  be  axiomatic.  If  I  were 
to  say  upon  this  floor  that  things  which  are  equal  to  the  same  thing  are  equal  to  each 
other  I  should  be  very  sorry  if  any  man  should  ask  me  to  demonstrate  it.  If  the  clear- 
ness of  it  does  not  appear  to  his  intellect,  certainly  no  attempted  demonstration  on  my 
part  could  make  it  clear  to  him.  And  I  say  this  principle  appears  so  clear  to  me  that  I 
have  a  difficulty  in  offering  a  proof  for  it.  But  if,  on  the  one  hand,  I  am  at  a  loss  to' 
know  how  to  prove  the  proposition  that  public  funds  should  be  devoted  exclusively  to 
public  interests,  I  challenge  any  man  upon  this  floor  to  disprove  the  proposition.  I 
think  he  will  have  quite  as  much  difficulty  as  I  have. 

Mr.  Chairman,  I  consider  this  a  matter  of  so  much  importance  and  I  am  so  anxious 
to  find  out  the  sentiments  of  this  body  that  I  will  pause  right  here  in  my  remarks  and 
give  an  opportunity  to  any  gentleman  upon  the  floor  who  will  become  the  patron  of  the 
contrary  principle.  I  pause  to  hear  if  any  man  upon  this  floor  will  rise  and  dispute  this 
proposition. 

Mr.  Wysor:  A  moment  ago  you  stated  in  your  speech  that  there  were  two  gentle- 
men on  the  floor  who  were  in  opposition  to  some  principle  that  you  stated.  To  what 
two  gentlemen  did  you  have  reference? 

Mr.  Dunaway:    I  thought  the  gentleman  saw  the  two  on  my  right  who  rose. 

Mr.  Wysor:    Some  gentlemen  thought  you  meant  me. 

Mr.  Dunaway:    No,  sir. 

Mr.  Wysor:  Sometimes  they  say  in  a  meeting  "all  men  who  v/ant  to  go  to  heaven 
stand  up."  Because  a  man  does  not  stand  up  is  no  reason  why  he  does  not  want  to  go- 
to heaven.  (Laughter.) 

Mr.  Dunaway:  Mr.  Chairman,  I  was  going  to  say  in  the  next  place — I  hope  gentle- 
men will  give  me  their  attention — that  all  such  appropriations  are  contrary  to  the  act 
for  establishing  religious  freedom.  There  is  another  bold  assertion.  There  is  the  utter- 
ance of  another  general  principle.  Hear  it  again.  I  say  that  the  giving  of  public  money 
to  private  sectarian  institutions  is  a  violation  of  the  act  of  1785,  an  act  which  yesterday 
was  embodied  ipsissims  verMs  in  the  new  Constitution.  Now,  if  gentlemen  will  take 
pains  to  turn  to  that  act  they  will  see  that  part  of  it  reads  in  this  way: 

No  man  shall  be  compelled  to  support  any  religious  worship,  place,  or  ministry 
whatsoever. 

That  is  in  your  act  of  Assembly.  That  is  in  your  Constitution.  It  has  been  there 
since  1829. 

No  man  shall  be  compelled  to  support  any  religious  worship,  place,  or  ministry 
whatsoevei'. 

Now,  I  submit  that  taxation  is  a  form  of  compulsion,  and  when  any  part  of  the  taxes, 
however  small,  is  applied  to  the  support  of  sectarian  institutions,  the  tax-payers  are 
compelled  to  support  the  form  of  religious  worship  used  in  those  institutions,  compelled 
to  support  a  religious  place,  compelled  to  support  a  religious  ministry. 

What  redress  have  I,  if  the  State  chooses  to  employ  a  part  of  the  public  funds  for 
these  purposes?  I  am  but  a  poor  man,  Mr.  Chairman,  and  pay  but  a  small  part  of  the 
taxes  of  this  Commonwealth,  but  however  small  it  may  be,  I  deny  the  right  of  the  State 
of  Virginia  to  compel  me  to  pay  a  single  penny  for  the  support  of  these  institutions 
where  sectarian  doctrines  are  taught,  and  I  am  thus  unwillingly  compelled  to  help  to 
maintain  a  form  of  religion  in  which  I  do  not  believe. 
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I  think  these  appropriations  are  a  violation  of  the  letter  of  the  Constitution.  I  am 
ahsoltitely  sure  they  are  a  violation  of  the  principle  of  the  Constitution;  that  they  are 
an  infraction  of  that  act  drawn  by  Thomas  Jefferson  and  upon  which  in  great  part  he 
rested  his  fame  for  the  ftittire,  and  mention  of  which  he  caused  to  be  inscribed  upon 
the  stone  that  marks  his  last  resting  place. 

Any  peculiar  help  that  is  given  to  one  denomination  at  the  expense  of  all  others  is 
wrong,  and  it  is  not  only  given  at  the  expense  of  the  other  denomination,  but  it  is  given 
at  the  expense  of  the  people  of  the  Commonwealth  who  pay  taxes,  whose  names  are  not 
upon  the  registers  of  any  of  the  churches  of  the  Commonwealth. 

yiv.  Thomas  Jefferson  said  another  thing,  and  you  will  find  it  in  the  preamble  of  the 
act,  and  it  is  just  as  good  doctrine  as  you  will  find  in  the  act  itself: 

To  compel  a  man  to  furnish  contributions  of  money  for  the  propagation  of  opinions 
which  he  disbelieves,  is  sinful  and  tyrannical. 

If  that  is  not  forcing  a  man  to  support  opinions  he  does  not  believe  in,  I  am  unable 
to  draw  a  distinction.  I  do  believe  he  uttered  the  truth  when  he  said  that  it  is  sinful 
and  tyrannical. 

To  support  in  any  way  the  institutions  of  a  sect  is  to  support  that  sect,  and  to  that 
extent  it  makes  it  an  establishment  of  religion,  and  is,  therefore,  contrary  to  the  Ameri- 
can doctrine  of  the  separation  of  church  and  State  and  a  violation  of  the  Constitution  of 
the  United  States.  "When  it  says  that  no  State  shall  make  an  establishment  of  religion, 
in  spirit  it  cuts  off  all  these  appropriations  to  which  I  am  objecting. 

Now,  sir,  there  may  be  some  gentlemen  upon  this  floor  who  will  admit  the  principle 
and  yet  refuse  to  embody  it  in  the  Constitution.  There  are  some  who  will  deny  the 
principle.  There  are  others  who  will  accept  it  and  say  that  is  true  doctrine,  good 
American  and  Virginian  doctrine,  true  political  economy,  and  yet  will  hesitate  to  embody 
it  in  our  organic  law.  "Leave  the  matter  where  it  stands,"  they  say.  "Let  the  Legis- 
latures, State  and  municipal,  look  after  it.  AAHiy  restrain  them  in  regard  to  the  object 
of  their  appropriations?" 

It  is  said  we  have  never  had  this  provision  before.  "AATiy  not  leave  the  Legislature 
free  as  it  has  always  been?"  I  think,  sir,  that  the  transgression  of  our  Constitution  and 
the  act  for  establishing  religiotts  freedom  is  something  of  recent  growth  in  the  Com- 
monwealth of  Virginia,  and  that  is  the  reason  why  this  great  principle  has  never  been 
raised  for  discussion  in  a  previous  Constitutional  Convention  of  A^irginia. 

AVe  are  confronted  by  altered  conditions  to-day.  There  are  new  institutions  grow- 
ing up  in  our  midst  and  new  claims  made  upon  the  public  treasury.  I  would  restrain  the 
Legislature,  because  if  they  pass  these  acts,  I  would  restrain  a  municipality  because  if 
it  grant  these  donations,  it  is  committing  a  wrong.  The  principle  for  which  I  contend 
is  fundamental.  It  is  inalienable,  and  therefore  is  entitled  to  a  place  in  a  Constitution. 
What  is  a  Constitution  for  but  to  make  a  framework  of  government  and  to  lay  down 
certain  broad  general  principles  for  the  government  of  the  law-making  body  of  the 
government.   I  say  this  idea  is  fundamental. 

Now,  a  tax-payer  may  protest,  but  he  cannot  get  redress  in  one  of  the  courts  of  the 
Commonwealth.  He  has  paid  his  taxes  that  he  may  have  his  life  and  liberty  and  prop- 
erty protected,  but  the  State  takes  a  part  of  it  and  devotes  it  to  a  purpose  for  which  he 
did  not  intend  it  and  for  which  the  State  had  no  right  to  demand  it.  But  he  has  no 
■  redress  in  the  courts  of  the  Commonwealth,  although,  as  I  said,  I  believe  there  would 
be  redress  if  that  part  of  the  Constitution  which  I  have  quoted  were  properlj^  interpreted. 
Yet  it  has  not  been  so  interpreted,  and  because  there  is  no  express  provision  in  the  Con- 
stitution, therefore,  the  protesting  tax-payers  have  no  redress  whatsoever. 

I  have  said  that  it  is  an  inalienable  right  of  every  citizen  to  have  a  voice  in  the 
management  of  the  institutions  to  which  taxes  are  devoted;  and  I  ask,  is  it  unreasonable 
to  guard  that  right  in  the  organic  law? 

Now,  I  say  that  it  is  not  a  mere  theory  which  we  are  considering.    It  is  an  existing 
condition.    There  are  charitable  and  educational  institutions  in  the  State  of  Virginia 
entirely  and  directly  controlled  by  religious  sects  that  annually  ask  and  receive  dona- 
51 — Const.  Debs. 
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tions  of  public  money.  If  there  were  none,  I  would  contend  for  the  principle,  because  it 
is  just  and  right.  Some  gentlemen  reconcile  this  business  to  their  judgments  and  con- 
sciences because  up  to  this  time  the  donations  have  not  been  large,  and  the  institutions 
have  not  been  many. 

But  this  is  not  a  question  of  degree.   It  is  a  question  of  right  and  wrong. 

I  am  not  a  prophet;  I  cannot  foretell  the  future;  but  I  am  a  man,  and  I  know  some- 
thing of  the  workings  of  human  nature  from  my  own  inner  consciousness,  and  I  have 
lived  to  a  poor  purpose  in  this  world  for  half  a  century  if  I  have  not  learned  some  of  the 
principles  which  usually  govern  my  fellow-men.  I  have  had  some  observation,  too,  and 
without  attempting  to  enter  into  the  sphere  of  prophecy,  I  think  I  may  say  as  a  matter 
of  calculation,  knowing  the  past,  knowing  what  are  the  ordinary  principles  which  govern 
men,  that  you  are  going  to  find  this  in  the  future  a  growing  evil. 

You  give  five  hundred  dollars  to  one  of  these  institutions  for  a  few  years,  and  it 
will  not  be  long  before  you  will  be  asked  to  give  a  thousand.  They  will  say,  "We  have 
more  inmates  than  we  had  before.  We  are  saving  money  to  the  State;  now  come  and 
give  us  some  more."  You  will  find  this,  moreover,  that  if  you  give  to  a  few  of  such 
institutions,  it  will  not  be  long  before  the  institutions  will  multiply.  There  are  a  few 
only  that  are  obtaining  it,  but  others  seeing  that  the  money  of  the  State  is  being  used 
in  this  way  will  come  in  for  their  share  also,  and  you  will  have  larger  contributions  and 
you  will  have  more  instances  of  application. 

Now,  I  ask  gentlemen,  whether  you  are  going  to  stop  this  thing,  or  whether  you 
are  going  to  permit  it  to  go  on  until  it  becomes  entrenched  in  the  customs  of  legislative 
appropriations  and  becomes  a  great  crying  evil  in  the  ears  of  the  people  and  the  tax- 
payers of  the  State  of  Virginia.  If  it  is  permitted,  I  say  it  will  grow.  If  you  give  once 
you  will  be  asked  to  give  again.  If  you  give  twice,  it  v/ill  be  expected  all  the  time,  and 
there  will  not  be  a  session  of  the  General  Assembly  of  Virginia  whose  members  will  not 
on  the  first  day  of  the  session  be  met  by  lobbyists  in  the  hire  of  these  sectarian  and  pri- 
vate institutions.   It  will  grow. 

Take  the  great  city  of  New  York.  I  am  not  familiar  with  the  rise  and  the  history 
of  its  municipal  donations,  but  I  suspect  that  if  we  should  study  the  history  we  would 
find  that  there  were  at  first  but  few  institutions,  and  they  receiving  small  donations. 
But  now  the  annual  budget  of  that  great  city  goes  up  into  the  millions.  You  encourage 
them  here  in  Virginia.  You  say,  "We  are  not  New  Yorkers;  we  are  Virginians."  But 
we  have  human  nature  very  much  like  the  people  of  New  York,  and  those  who  are  build- 
ing and  founding  and  fostering  those  institutions  will  be  making  enlarged  demands  as 
the  time  goes  on;  and  we  know  how  easy  it  is  for  such  a  custom  to  grow. 

Now,  I  do  not  know  how  many  instances  of  this  violation  there  are  in  the  Common- 
wealth of  Virginia.  It  is  not  necessary  for  my  purposes  that  I  should  know,  and  I  will 
tell  you  I  have  not  inquired.  I  do  not  know  how  many  cases  of  that  kind  there  are  in  the 
Commonwealth  of  Virginia,  but  I  do  know  of  two  that  have  been  brought  to  the  attention 
of  this  committee,  not  by  myself.  They  have  been  brought  here  and  the  names  men- 
tioned by  the  distinguished  chairman  of  the  Committee  on  the  Legislative  Department. 
They  were  first  brought  to  the  attention  of  that  committee  by  a  gentleman  whose  voice 
and  form  are  familiar  in  this  hall. 

Now,  permit  me  to  read  a  clipping  from  one  of  the  newspapers  of  this  city.  It  is 
not  I  who  have  brought  this  matter  into  publicity,  but  it  is  those  who  are  seeking  con- 
tinued appropriations. 

Mr.  John  M.  Higgins  has  extended,  on  behalf  of  the  Little  Sisters  of  the  Poor,  on 
invitation  to  the  members  of  the  legislative  department  

A  typographical  error  evidently;  I  suppose  it  should  be  "committee"  

Of  the  Constitutional  Convention  to  visit  the  institution  over  which  the  Sisters  pre- 
side. Mr.  Higgins'  invitation  includes  some  facts  connected  with  the  work  of  the  Sisters 
of  Charity,  and  an  earnest  plea  that  the  Convention  will  never  enact  a  law  to  deprive 
such  a  beneficial  charity  of  the  small  annual  contributions  from  the  municipality. 
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The  petition  states  that  there  are  fifteen  Sisters  in  charge  of  the  work  at  the  in- 
stitution; that  at  the  present  time  they  support  seventy  men  and  sixty-five  women,  the 
cost  of  which,  at  the  ratio  of  expense  as  that  calculated  for  each  inmate  of  the  city 
almshouse  would  be  $13,470.30;  that  the  city  donates  the  sum  of  $500  a  year,  and,  there- 
fore, that  the  Little  Sisters  save  to  the  city  and  State  the  sum  of  $12,970.30  annually. 

At  St.  Joseph's  Orphan  Asylum,  Mr.  Higgins  asserts,  sixty  orphans  are  cared  for, 
between  the  ages  of  two  and  eighteen.  The  maintenance  and  education  of  these,  Mr. 
Higgins  asserts,  would  be  $6,701,  and  the  donation  of  $500  from  the  city  is  a  very  small 
consideration,  in  view  of  the  fact  that  the  Sisters  save  the  State  and  city  $6,201  annually. 

I  cut  that  from  one  of  the  papers  of  this  city,  but  really  I  am  not  able  at  this  time 
to  say  just  which  one  of  the  four  daily  papers  of  this  city  it  was.  I  presume  there  will 
be  no  contradiction  of  the  facts  here  alleged,  and  I  have  read  it  as  it  was  printed  in  the 
public  prints,  so  that  no  wrong  should  be  done  and  so  that  the  members  of  this  Conven- 
tion should  have  the  benefit  of  the  argiiment  contained  in  the  plea. 

Now,  here  is  an  earnest  plea,  made  to  one  of  our  standing  committees  and  through 
them  made  to  this  Convention  to  enact  no  provision  that  will  deprive  Catholic  institu- 
tions of  small  annual  contributions  from  the  municipality.  The  plea  contains  several 
arguments  that  to  my  mind  do  not  appear  to  be  sound. 

One  is  that  for  small  donations  they  save  the  public  some  thousands  of  dollars.  If 
they  are  so  anxious  to  save  money  to  the  State,  why  ask  the  public  to  help  them?  Did 
the  public  request  them  to  found  these  charities?  Has  the  public  any  voice  in  the  con- 
duct of  them?  If  any  association  of  men,  religious  or  irreligious,  desires  to  do  a  good 
work,  in  the  name  of  God  let  it  go  on.  I  never  lift  my  voice  against  it.  Let  every  man, 
let  every  association  do  good  in  all  possible  ways,  in  the  ways  that  suit  them  best,  but 
then  let  them  not  seek  a  reward  for  their  well-doing  by  asking  for  the  people's  taxes. 
Cannot  we  sometimes  do  good  in  this  world  without  proclaiming  it  abroad  before  the 
public  and  going  to  the  public  crib  to  seek  a  reward  for  well-doing? 

Mr.  Meredith:  Take  St.  Joseph's  Orphan  Asylum.  It  is  also  managed  by  them.  You 
do  not  mean  to  refer  to  those  women  as  seeking  pay,  do  you? 

Mr.  Dunaway:  I  did  not  say  so,  but  I  say  that  the  managers  of  these  institutions 
have  in  this  very  petition  made  a  plea  for  this  gift  of  $500  upon  the  ground  that  it  would 
save  money  to  the  State.   I  say  that,  and  say  it  again.    Mr.  Higgins  further  said: 

Mr.  Higgins  bases  a  further  plea  for  consideration  of  the  Catholic  institutions  on  the 
ground  that  4,000  Catholic  children  are  being  educated  in  Catholic  schools  at  the  expense 
of  their  parents,  while  Catholics  are  being  taxed  for  the  public  schools,  which  taxes  they 
pay  gladly  and  without  complaint. 

There  is  one  thing  at  least  refreshing  about  this  petition,  and  that  is  the  declaration 
that  our  Catholic  fellow-citizens  very  gladly  pay  taxes  to  the  support  of  the  public 
schools  of  Virginia.  I  submit  that  it  is  a  very  narrow  and  insecure  foundation  upon 
which  to  erect  a  petition  to  the  people  of  Virginia.  If  Catholics  or  people  of  any  other 
denomination  prefer  to  keep  their  children  out  of  the  public  schools  and  educate  them  in 
schools  of  their  own  faith  and  founded  at  their  own  expense,  no  man  can  offer  objection. 
Parents  have  a  right,  a  God-given  right,  to  select  the  schools  at  which  their  children  shall 
be  educated;  but  let  us  not  give  a  reward  out  of  the  public  moneys  for  an  indirect 
assault  upon  the  public  free  school  system  of  Virginia. 

Again,  it  is  claimed — and  here  is  an  argument — that  schools,  asylums,  hospitals  and 
orphanages  founded  and  controlled  by  religious  denominations  should  receive  the  State's 
pecuniary  assistance  because  they  are  performing  valuable  work  for  the  State.  They 
are  taking  care  of  orphans.  They  are  taking  care  of  old  people.  They  are  saving  taxes 
for  the  people  and  doing  such  good  works  that  they  ought  to  receive  of  the  public 
money.  I  doubt  very  much  the  truthfulness  of  the  major  premise  in  this  argument; 
and  I  ask,  are  these  works  done  for  the  State?  Is  patriotism  alone  the  motive?  Is 
there  no  desire  to  bring  people  under  obligations  to  particular  sects?  Is  there  no  pur- 
pose of  propagating  distinctive  sectarian  doctrines  mixed  with  this  charitable  instinct? 
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On  yesterday  my  friend  from  Roanoke  (Mr.-  Robertson)— I  quote  from  the  Richmond 
Dispatch  of  this  morning — said: 

As  I  understand  it,  none  of  these  appropriations  are  made  for  the  purpose  of 
propagating  any  particular  form  of  religion. 

He  understands  that  correctly.  They  are  not  given  with  a  view  of  propagating  a 
particular  form  of  religion;  but  then  lie  goes  on  to  say: 

The  object  of  those  institutions  has  absolutely  nothing  to  do  with  the  teaching  of 
any  of  the  different  churches,  Catholic,  Protestant,  or  what  not. 

Upon  that  statement  I  take  issue  with  the  gentleman.  I  believe  that  they  do  have 
to  do  with  the  propagation  of  religion.  There  are  gentlemen  upon  this  floor  who  have 
been  to  these  -institutions.  If  they  go  to  the  institution  known  as  the  Little  Sisters  of 
the  Poor,  will  they  not  find  a  chapel  there?  Will  they  not  find  religious  services  there? 
Will  they  not  find  that  no  man,  except  members  of  that  particular  denomination,  has 
an  opportunity  to  hold  religious  services  there?   Are  not  those  doctrines  taught  there? 

Take  St.  Joseph's  Orphan  Asylum.  Is  no  doctrine  taught  there?  Are  not  the  chil- 
dren being  indoctrinated  in  the  creed  of  the  Roman  Catholic  Church?  Who  will  doubt 
that  these  are  religious  institutions;  that  they  are  religious  houses?  I  will  tell  you  a 
fact;  at  least,  I  believe  it  to  be  a  fact.  If  you  were  to  say  to  those  institutions,  "If  you 
will  give  up  your  feature  of  religious  teaching  and  preaching  in  those  Institutions,  we 
will  go  on  with  our  appropriation  of  five  hundred  dollars,  and  more,"  they  would  spurn 
your  gift.  They  would  say:  "No,  sir;  that  is  not  the  main  object  we  are  after.  We 
are  here  as  the  tributaries  of  our  church.  We  are  here  as  the  pillars  of  our  denomina- 
tion;" and  they  would  not  be  true  to  their  religious  belief  if  they  did  not  do  that  thing. 

Take  the  College  of  Hampden-Sidney,  over  which  my  friend  from  Prince  Edward 
has  presided  for  so  many  years  with  such  dignity  and  ability.  Or  you  may  take  Rich- 
mond College,  founded  and  sustained  by  the  Baptists.  Or  you  may  take  any  denomina- 
tional school  in  the  State.  Why  was  that  denominational  school  instituted?  It  was 
that  the  children  of  men  of  those  denominations  might  receive  an  education;  and  while 
I  believe  there  is  nothing  denominational  taught  in  the  other  schools,  I  know  that  it  is 
not  taught  in  Richmond  College.  But  yet  if  one  goes  to  Richmond  College  and  stays 
there  for  a  number  of  years,  until  a  young  man  gets  his  degree,  he  is  breathing  an  atmos- 
phere. If  he  goes  to  Hampden-Sidney  or  to  Randolph-Macon,  or  to  Emory  and  Henry, 
or  to  any  of  those  institutions,  there  is  another  atmosphere,  and  an  indirect  but  all- 
pervasive  and  persuasive  atmosphere  in  favor  of  that  particular  institution. 

If  you  are  going  on  with  this,  if  it  is  your  doctrine  that  whoever  does  public  good 
shall  be  rewarded  out  of  the  public  treasury,  I  ask  if  Richmond  College  has  not  done 
great  things  for  Virginia  in  her  history?  I  ask  if  Hampden-Sidney  has  not  done  great 
things  for  Virginia  in  her  brilliant  history?  Because  they  have  done  so,  shall  you  give 
money  out  of  the  public  treasury  to  help  one  of  those  institutions?   I  say  no. 

Again — ^I  am  discussing  the  principle  now — I  say  that  the  churches  of  Virginia  have 
4one  an  amount  of  good  work  for  the  people  of  Virginia  which  it  would  be  impossible 
lor  the  human  mind  to  calculate.  Are  you,  therefore,  going  to  reward  the  churches  of 
Virginia  and  give  them  a  part  of  the  taxes  of  the  people,  and  thus  inaugurate  a  new 
alliance  of  church  and  State? 

Take  the  various  institutions  that  are  organized  by  the  Protestant  denominations. 
Take  the  Home  for  Incurables,  here  in  the  city  of  Richmond.  Take  the  Baptist  Orphan- 
age. Yes,  we  have  an  orphanage,  and  one  of  the  noblest  institutions  in  this  Commoi?.- 
wealfh,  situated  in  the  town  of  Salem,  where  over  a  hundred  children,  orphan  children, 
are  cared  for.  The  little  ones  are  fed,  they  are  clad,  they  are  educated,  and  every  year 
I  delight  to  give  money  to  help  it.  But  because  it  is  taking  care  of  some  of  the  orphans 
of  Virginia,  shall  that  institution  come  to  the  Legislature  of  Virginia  and  ask  for  a  re- 
ward for  its  well-doing? 

Take  the  Methodist  people,  for  the  most  part  ahead  in  good  work.   And  if  anybody 
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gets  ahead  of  iliem,.  the  Methodists  are  not  going  to  stay  in  the  rear.  They  obtained 
at  the  last  general  session  O'f  the  Legislature  of  Virginia  a  charter  for  an  orphanage, 
which,  I  suppose — I  will  not  say  positively,  hut  perhaps  it  may  be — will  he  located  in 
the  city  of  Richmond.  But  wherever  it  may  be  situated,  it  will,  in  the  course  of  a  few 
years,  he  taking  care  of  another  hundred  of  these  orphans.  It  will  be  doing  good  work 
for  the  State.  It  will  be  coming  here  or  will  have  a  right  to  come,  but  I  will  say  for 
them,  gentlemen,  what  I  say  for  the  Baptists,  that  they  will  not  come. 

Mr.  Glass:    They  have  already  come. 

Mr.  Dunaway:    And  asked  for  what? 

Mr.  Glass:  They  have  asked  for  a  free  site.  The  city  of  Lynchburg  appropriated 
thirty-five  acres  right  in  the  suburbs  of  the  town  to  try  to  get  them  there. 

]\Ir.  Dunaway:  I  will  say  to  the  gentleman  that  Lynchburg  will  get  a  quid  pro  quo 
for  that. 

Mr.  Glass:    Of  course  it  will. 

;Mr.  Dunaway:    Yes,  sir,  in  the  amount  of  money  to  be  expended  by  that  institution. 
You  did  very  wisely  in  making  that  gift,  and  I  am  very  glad  you  have  done  it. 
Mr.  Glass:    We  did  not  get  it. 

:Mr.  Dunaway:  If  the  city  of  Ljmchburg,  in  consideration  of  the  amount  of  money 
that  will  be  expended  by  the  as^Tum  through  the  years  as  they  come  and  go,  going  into 
the  pockets  of  their  merchants,  choose  to  make  a  business  transaction  with  the  ^letho- 
dist  people  of  the  State,  let  them  make  it.  I  am  not  lifting  up  my  voice  against  it.  That 
is  a  very  different  thing. 

Mr.  Meredith:  Suppose  the  Methodists  give  a  quid  pro  quo.  you  would  be  willing 
for  it  to  be  done? 

Air.  Dunaway:    They  have  never  done  it. 

Mr.  Aleredith:    Is  not  the  whole  milk  in  the  cocoanut  the  Catholic  question? 

Mr.  Dunaway:  Xq,  sir:  no,  sir.  I  deny  it  emphatically.  I  will  make  this  principle 
so  broad  that  it  will  cut  out  all  of  the  denominations,  and  the  fact  that  these  institu- 
tions are  Catholic  has  nothing  whatsoever  to  do  with  my  argument. 

I  am  attempting  to  ansvN-er  an  argument.  The  argument  is  that  these  institutions 
are  doing  good  and  saving  mo^ney  to  the  State,  and,  therefore,  the  State  must  be  called 
upon  to  help  them  in  the  support  of  the  institutions.  I  say,  once  admit  that  broad 
principle  in  3-our  Legislature,  and  your  State  credit  will  be  gone,  your  treasury  will  be 
bankrupt,  because  if  all  these  institutions  which  are  performing  all  these  good  works 
are  to  come  and  share  and  share  alike  in  these  things,  where  would  you  get  all  the 
money  for  that  purpose?  It  would  be  an  utter  impossibility-  to  get  it. 

I  say  if  there  is  no  motive  in  these  institutions  besides  a  remarkable  and  very  un- 
selfish love  of  the  State,  that  here  is  a  -non  sequitur.  I  would  avoid  a  confusion  of  ideas 
and  a  blending  of  ecclesiastical  and  political  agencies,  and  I  would  avoid  a  partnership 
entered  into  by  the  constituted  authorities  of  Virginia  and  an.  institution  owned  and  con- 
trolled by  any  denomination  in  the  State.  Any  approach,  the  first  approach,  what  looks 
hke  an  approach,  to  a  union  of  church  and  State  is  unconstitutional,  is  dangerous,  to  my 
mind,  is  od:'ous. 

As  I  have  said,  I  desire  to  see  this  amer-dment  adopted,  because  it  embodies  a  fun- 
damental principle  of  right.  I  rejoice  to  add  that  it  is  a  popular  measure.  Yes,  gentle- 
men, I  may  have  felt  it  mj  duty  sometimes  upon  this  floor  and  in  committee  rooms  to 
advocate  what  I  thought  was  unpopular,  and  this  Convention  is  going  to  do  some  things 
that  are  unpopular,  but  it  is  going  to  do  those  things  because  it  believes  those  things  to 
be  right  and  for  the  best  interest  of  the  people  of  Virginia. 

If  I  should  stand  here  and  ask,  as  I  asked  a  few  days  ago,  where  is  the  demand 
for  the  incorporation  of  this  principle  in  the  Constitution  of  Virginia,  where  are  the 
memorials,  I  should  not  ask  in  vain.  My  esteemed  friend,  who  is  chairman  of  the  Com- 
mittee on  the  Legislative  Department,  can  bring  these  petitions  to  you  here,  as  they 
"w-ere  furnished  to  his  committee  from  the  desk  of  the  Convention.  They  have  come  here 
unsolicited.    They  have  come  here  from  every  quarter  of  the  State.    They  have  come  in 
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representation  from  individuals  and  organized  bodies  of  Christians.  I  have  presented 
some  of  them  myself.    Other  gentlemen  have  presented  others. 

I  say  that  this  is  a  popular  move.  I  may  be  in  a  minority  in  this  Convention,  but  I 
am  in  a  great  majority  of  the  people  of  the  Commonwealth  of  Virginia,  as  I  well  know, 
and  if  I  shall  sustain  any  mortification  because  my  proposition  is  voted  down  in  this 
assembly,  I  shall  take  the  comfort  to  my  bosom  that  I  am  sustained  by  about  nine-tenths 
of  the  people  of  the  Commonwealth  of  Virginia,  as  I  verily  believe  I  am. 

The  great  mass  of  the  citizens  of  the  Commonwealth  have  their  eyes  upon  this 
assembly.  The  papers  that  emanate  from  the  presses  in  the  morning  and  go  into  the 
various  parts  of  the  State  will  be  eagerly  scanned  to  know  what  is  the  vote  upon  this 
proposition.  The  people  want  to  know  what  you  are  going  to  do.  They  are  anxious 
that  the  rights  of  the  individuals  and  the  rights  of  minorities  in  the  Commonwealth  may 
be  protected  by  constitutional  enactment.  I  have  said  that  we  are  going  to  do  some  right 
things  likely  to  be  unpopular,  but  now  we  have  the  opportunity  to  do  a  right  thing  that 
is  popular,  and  if  it  were  permitted  to  me  I  would  stretch  out  my  hands  to  the  members 
of  this  Convention  in  an  earnest  appeal  and  say,  "Let  us  embrace  the  opportunity." 

Mr.  Meredith:  Mr.  Chairman  and  gentlemen  of  the  Convention,  I  want,  if  possible, 
to  avoid  in  the  discussion  of  this  question  anything  of  an  emotional  nature.  I  certainly 
shall  not,  as  far  as  I  am  able,  attempt  to  use  any  language  which  may  take  one's  mind 
from  the  main  issue  to  some  narrow  question  as  to  denominational  influences  and  the 
objections  that  are  raised  between  the  different  denominations. 

I  hope  gentlemen  in  considering  the  proposition  that  I  have  laid  before  the  Con- 
vention in  the  substitute  which  I  offered  last  night,  you  will  also  recollect  that  in  offer- 
ing it,  I  stated  that  I  thought  the  proper  thing  to  do  would  be  to  leave  the  matter  as  it 
is  at  present,  to  the  Legislature  to  take  such  course  as  it  may  see  fit,  and  for  the  several 
municipal  bodies  to  take  such  course  as  they  may  see  fit. 

I  have  no  objection,  if  gentlemen  desire  it,  that  the  hand  of  the  State  may  be 
stayed.  It,  perhaps,  may  be  wise  so  far  as  matters  of  the  State  appropriations  are  con- 
cerned, as  she  can  not  come  frequently  into  contact  with  the  local  objects  of  charity, 
she  should  not  contribute  to  them,  not  because  they  are  not  public  benefits,  not  because 
they  are  not  great  public  purposes,  but  because  she  cannot  have  that  supervision  over 
them,  that  would  make  her  feel  safe  in  the  expenditure  of  her  money. 

But  I  have  asked  in  the  substitute,  which  I  offered,  that  the  power  may  be  left  to: 
the  municipalities  to  make  these  appropriations;  first,  because  they  are  absolutely  neces- 
sary to  us,  and  secondly,  because  we  have  a  suitable  opportunity  to  examine  into  and 
see  whether  the  institutions  are  really  institutions  for  public  purposes;  and  the  highest 
of  all,  it  seems  to  me,  is  that  they  are  the  dispensers  of  charity.  It  is,  therefore,  that 
I  ask  in  the  amendment,  that  if  you  see  fit  to  make  any  restriction  at  all  upon  State 
appropriations,  that  you  should  leave  the  municipalities  to  manage  their  affairs  in  this 
respect  as  might  be  best  for  them. 

I  offer  it  as  a  practical  question  to  you.  I  do  not  care  who  is  the  man,  or  what  is 
the  sect,  that  starts  the  charitable  institution,  we  ought  first  to  look  at  the  object  of  the 
institution.  If  we  get  a  benefit,  no  matter  whether  we  have  a  written  contract  between 
them  for  a  quid  pro  quo,  or,  as  the  gentleman  from  Petersburg  (Mr.  Hamilton)  said,  "'a 
valuable  consideration,"  if  we  get  charity  from  them  could  we  get  anything  higher,  could 
we  get  any  better  consideration  or  have  any  nobler  public  purpose  if  they  are  started 
and  carried  on  for  the  taking  care  of  the  sick  and  the  suffering,  the  weak  and  the  poor? 

So  I  say,  if  we  can  show  to  you  that  these  are  public  purposes,  and  that  the  public 
gets  the  benefit  of  these  institutions,  why  should  we  be  required  to  draw  a  written  con- 
tract, when,  on  the  one  hand,  we  give  a  little  pittance,  and,  on  the  other  hand,  we  have 
the  great  offering  of  the  hand  of  charity  to  the  weak  and  poor,  the  needy  and  the  suffer- 
in?  So  I  say,  it  you  will  simply  let  us  manage  these  affairs  ourselves,  we  will  get  the 
best  benefit  from  them,,  because  instead  of  restricting  them  to  accepting  two  or  three 
objects  of  charity,  to  five  or  six  children  or  two  or  three  old  persons,  they  are  all  the  time 
with  their  doors  wide  open  to  everybody,  and  the  only  limit  to  their  charity  is  the 
paucity  of  their  purses. 
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So  I  say  if  you  vrill  simply  lei  us  manage  itiese  insTiiuiions  you  canrLOt  l)e  huri,  biit 
^e.  ^tio  need  them,  can  gei  Thai  great  benefit  which  can  come  only  from  a  charity,  not 
managed  by  a  person,  who  is  a  paid  official,  but  by  people  who  have  devoted  their  lives 
to  the  work  for  the  love  of  God.  That  is  the  nature  of  these  charities  for  which  I  appeal. 
The  almshouses  are  simply  managed  by  paid  officials.  They  are  public  charities  of  the 
lowest  order,  where  the  most  of  the  inmates  were  brought  down  in  life  by  their  own 
vices,  but  in  those  private  charities  the  inmates  are  people  who  have  lived  lives  of 
purity,  have  resulted  in  misfortune.  They  are  frequently  persons  who  would  rather  die 
than  enter  the  portals  of  the  poorhouse. 

We  simply  ask  you  that  we  may  be  allowed  to  encourage  these  institutions  that 
the  sick  and  the  poor,  the  needy  and  the  suffering,  who  are  too  proud  in  their  natures  to 
enter  the  almshouse  and  ought  never  to  be  sent  there,  so  we  may  have  some  opportunity 
to  find  rest  in  the  declining  days  and  years  of  their  lives. 

Mr.  Chairman.  I  have  in  my  hand  the  report  of  the  Auditor  of  the  city  of  Richmond, 
and  I  want  to  call  your  attention  to  what  goes  on  in  Richmond.  We  appropriate  some 
S34,000  to  the  almshouse  and  things  connected  therewith.  We  appropriate  also  for  what 
may  be  called  private  charities,  which  it  is  proposed  shall  be  restricted  in  the  grandeur 
of  rheir  work  and  the  glon-  of  their  gifts,  because  they  are  handled  by  a  few  people 
instead  of  some  public  official.  To  these  private  charities,  if  you  choose  to  call  them  so, 
we  contribute  some  SIO.l'l'O. 

Mr.  Watson:    In  the  city  of  Richmond? 

Mr.  Meredith:  In  the  city  of  Richmond.  I  do  not  hesitate  to  say  that  it  would 
absolutely  bankrupt  us  to  imdertake  to  institute  these  charities  by  public  means,  if  you 
should  require  it  of  us.  In  taking  this  course  you  have  either  got  to  bankrupt  the  muni- 
cipality, or  you  have  got  to  stay  the  hand  of  private  charity,  because  these  institutions 
are  obliged  to  be  helped  by  everybody,  by  individuals,  by  corporations,  and  also  by 
municipal  corporations. 

Any  man  who  has  lived  here  in  Richmond  and  has  seen  those  women  coming  from 
the  home  of  the  Little  Sisters  of  the  Poor,  walking  the  streets  of  Richmond  with  no 
earthly  benefit  to  themselves,  knocking  at  eveiw  door,  not  for  themselves,  not  for  a  re- 
'rt'ard,  as  has  been  described,  but  simply  that  they  might  have  means  to  help  somebody 
else,  would,  It  seems  to  me,  hesitate  and  would  shrink,  if  he  would  shrink  from  any- 
thing, from  laying  a  violent  hand  upon  any  source  of  revenue  which  keeps  that  institu- 
tion alive.  And  that  is  just  one  of  the  institutions,  which  it  is  proposed  to  deprive  of 
municipal  aid. 

I  call  your  aitentlon  to  the  large  class  of  them,  to  show  that  it  will  be  impossible 
for  us  to  carry  on  all  these  institutions,  and  yet  they  are  all  really  necessary. 

We  contribute  to  the  College  Dispensary  some  STdO.  We  have  the  poor  with  us.  not 
only  always,  but  In  large  quantities.  People  are  allowed  to  go  there  and  to  get  medi- 
cine free  of  charge  for  their  sick  families.  That  is  one  of  the  purposes  to  which  we 
devote  our  money.  Does  any  man  say  that  It  ought  not  to  be  done?  Does  It  make  any 
difference  whether  Dick  Brown,  or  John  Smith,  or  anybody  else  manages  that  Institu- 
tion, provided  we  keep  a  reasonable  supervision  over  it.  and  see  that  we  get  a  benefit 
for  the  great  charity  that  they  give  us?    That  is  one. 

We  have  the  Eye  and  Ear  Infirmary,  to  which  we  give  SdO'J.  A  poor  person  has 
an  eye  affected,  and  perhaps  It  would  cost  him  §50  or  -$100  to  have  some  operation  per- 
formed by  which  he  might  use  his  eyesight  or  It  may  he  his  power  of  hearing  can  be 
saved.  These  people  can  go  there,  and  without  price  and  without  money,  they  can 
have  the  necessary  operations  perfoimed.  Would  you  shut  that  off?  We  are  told  to 
help  the  blind  and  the  weak,  the  sick  and  the  poor.  We  are  helping  such  unfortunates, 
whom  you  now  propose  to  cut  off.  and  to  deprive  of  the  opportunity  of  having  the  acts 
of  kindness  done  to  them,  because,  as  you  claim,  these  institutions  are  not  proper  to  be 
aided  out  of  the  public  funds. 

We  have  the  Female  Humane  Association,  that  takes  care  of  little  female  children, 
little  orphans.  It  Is  so  easy  for  us  to  sit  here  In  our  health  and  strength,  In  our  fair 
situation  in  the  social  life,  with  a  fair  means  of  support,  and  to  think  of  the  great  prin- 
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ciples  that  have  been  announced  here;  but  where  is  the  man  who  if  his  daughter  or  his 
wife  were  dying  would  hesitate,  if  he  found  that  one  of  these  institutions  was  here  and 
it  was  all  the  place  she  could  go,  would  let  her  die  sooner  than  go  there?  And  yet 
there  are  people  who  are  just  in  that  situation. 

I  tell  you  it  is  all  very  well  for  a  man  to  laugh  at  a  scar  who  never  felt  a  wound. 
It  is  the  man  who  is  suffering,  the  man  whose  family  is  suffering  even  more  than  him- 
self, who  gets  the  benefit  of  these  things.  The  man  who  has  felt  the  blow  has  never 
asked  that  the  government  should  be  deprived  of  the  opportunity  of  giving  this  aid  to 
some  brother  or  sister. 

I  say  it  is  very  easy  for  us  to  sit  here  and  to  announce  general,  glorious  principles 
of  government,  but  I  ask  you  when  you  come  to  consider  the  question  of  charity,  that 
you  put  it  upon  a  situation  and  plane  higher  than  education.  Whatever  you  may  say 
as  to  educational  institutions,  nobody  ought  to  stay  any  means  of  charity.  The  doctrine 
has  not  been  announced  by  anybody  I  have  ever  heard  that  any  limit  at  all  should  be 
put  to  that.  Whatever  may  be  the  restrictions  that  you  may  put  upon  other  phases  of 
life,  there  is  no  justification  for  stopping  any  source  of  charity. 

We  have  next  the  Female  Colored  Orphan  Asylum.  We  help  them.  Is  it  not  a 
public  benefit  that  we  should  take  these  little  children  out  of  the  streets  and  try  to  save 
them  from  becoming  imbued  with  all  the  vices  of  life  in  the  municipality,  thieves  and 
all  other  classes  of  criminals?  They  simply  take  them  out  of  the  gutter  and  try  to  lift 
them  to  a  higher  plane.  Is  not  that  a  public  purpose?  It  is  managed  by  some  people- 
who  are  willing  to  devote  their  lives,  simply  that  others  may  be  benefitted. 

I  take  next  the  Home  for  Incurables.  What  is  it?  A  person  has  felt  some  heavy 
blow;  whether  it  should  have  fallen  on  us  or  fallen  on  them,  they  have  been  maimed 
for  life  and  are  absolutely  incurable.  There  is  nothing  in  God's  world  for  them  to  hope 
for  except  death.  They  are  given  a  little  peace,  a  little  rest,  just  a  little  rest,  as  it  were, 
nothing  else  in  the  world,  but  simply  a  comfortable  bed  to  lie  on  as  they  wait  there  for 
death.  That  is  to  be  taken  because  it  is  a  private  institution.  I  submit  that  a  man 
must  shrink  before  he  would  undertake  to  paralyze  a  work  of  charity;  and  yet  that  is- 
the  effort,  and  that  would  be  the  result  of  the  proposition  offered  here. 

There  is  the  Homoeopathic  Free  Dispensary,  which  is  for  the  other  branch  of  medi- 
cine; so  that  both  may  have  aid.  Poor  people  go  there,  at  the  other  extreme  of  this, 
city,  and  get  what  medicine  they  may  need.  Instead  of  giving  a  dollar  or  a  dollar  and  a, 
half  or  two  dollars  to  get  the  proper  medicine  from  some  doctor,  they  go  there  and  get 
it  free.  There  are  men  there  devoting  their  time  to  this  charity.  Men  of  talent,  men 
of  means,  men  whose  time  is  worth  money,  and  they  are  willing  to  do  these  things  in. 
Richmond,  or  Norfolk  or  Petersburg.  Are  such  men  to  be  told  that  they  shall  not  have 
help  in  this  thing  which  helps  these  cities  so  greatly? 

Now,  I  come  to  the  Little  Sisters  of  the  Poor.  There  was  a  statement  made  on 
this  subject  upon  the  floor  last  night,  and  the  gentleman,  who  undertook  this  morning, 
to  discuss  this  matter,  dealt  most  harshly,  it  seems  to  me,  with  the  Little  Sisters  of  the 
Poor  and  Saint  Joseph's  Orphan  Asylum,  but  he  did  not  deny  the  statement  that  by 
tliese  Little  Sisters  of  the  Poor  there  is  now  being  taken  care  of  a  Baptist  preacher,  a. 
man  of  the  same  denomination  with  him.self.  I  ask  you  to  consider  one  moment,  when 
they  are  attacked,  and  that  denomination  is  spoken  of  more  harshly  by  the  Baptists 
than  almost  by  any  other  denomination,  that  they  still  hold  out  their  hand,  and  take  up 
from  the  place  of  want  and  need  and  suffering  a  minister  of  that  denomination,  and 
bring  him  where  he  can  get  peace  and  comfort  and  rest.  And  yet  they  are  to  be  cut 
off  because  it  is  alleged  that  somewhere  in  the  air  of  that  institution  there  is  a  spirit  of 
Catholicism,  that  permeates  the  whole  institution,  which  will  injure  this  man,  who  is 
needing  help  and  comfort,  and  cannot  get  it  elsewhere.  It  is  so  easy  to  talk  about 
being  helped;  but  this  man,  who  could  not  get  it  elsewhere  finds  alone  the  doors  of  that 
institution  open  to  him,  and  yet  it  is  to  be  said  that  he  must  not  get  it,  that  no  helping 
hand  must  be  held  out  for  the  future  to  that  Baptist  preacher,  because  it  is  a  Catholic- 
institution. 

Gentlemen,  consider  for  one  moment  whether  you  are  not  narrowing  the  scope  of 
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that  great  principle,  that  no  man  can  describe  more  beautifully  than  it  has  been  de- 
scribed in  the  Bible,  and  no  man  need  attempt  to  describe  it  because  it  has  been  de- 
scribed there  so  beautifully.  Is  there  any  place  where  any  intimation  is  given  that  there 
should  be  any  limitation  at  all  upon  the  hand  that  is  willing  to  do  charity,  or  any  restric- 
tion whatever  upon  it? 

In  addition  to  that  I  am  told  that  there  are  otit  there  some  Confederate  soldiers  who 
cannot  get  into  the  Confederate  Home.  There  are  some  old  ladies  from  Petersbtirg  who 
are  there,  and  there  are  some  from  Norfolk.  They  take  them  from  all  parts  of  the 
State  and  simply  give  them  a  home  and  a  rest  there;  and  then,  after  having  gotten 
them  there,  they  tread  the  streets  of  this  city,  begging  for  assistance  to  help  them.  They 
beg  not  themselves,  for  the  only  reward  they  hope  to  get  is  the  reward  that  is  promised 
to  the  good  and  the  kindhearted. 

Yet  it  is  said  that  the  little  pittance  that  we  give  must  be  taken  away  from  them 
because  forsooth  some  great  eiil  may  come  to  these  people  who  need  bodily  assistance 
and  bodily  sustenance;  that  their  spiritual  nature  will  be  hurt.  I  say  it  is  so  easy  for 
us,  who  are  in  comfort  and  peace,  to  stand  here  and  undertake  to  say  what  shall  be 
done  for  other  people.  But  if  we  were  needy  and  poor  and  suffering  ourselves  what 
would  we  want  done.  Do  unto  others  as  you  would  have  them  do  unto  you.  If  those 
others  do  need  it  and  can  get  it  do  not  stay  the  hand  that  is  willing  to  give  them  aid, 
simply  because  yoti  have  not  felt  the  pressure  yourself. 

I  was  struck  with  the  remarks  that  were  made  by  the  gentleman  who  just  preceded 
me  as  to  Richmond  College.  He  said  that  there  was  certainly  there  an  air  of  the  Bap- 
tist denomination  and  Baptist  principles.  I  was  educated  at  that  college.  It  is  the 
only  institution  of  the  nature  of  a  college  that  I  ever  attended.  I  have  been  for  twenty 
years  a  trustee  of  that  college.  If  there  has  ever  been  anything  taught  there  and  held 
out  to  the  public  it  is  that  the  Presbyterian  and  the  Episcopalian  and  the  Methodist  can 
come  there  without  being  affected  in  the  slightest  by  the  principles  of  the  Baptist 
Church;  I  have  asserted  it  myself.    I  did  not  know  I  was  speaking  incorrectly. 

I  have  undertaken  to  say  in  this  city  that  a  man  can  go  out  there  and  not  be 
affected  in  the  slightest  by  Baptist  principles.  Yet  I  am  told  here  now,  that  out  there 
there  is  a  danger  to  the  Episcopalian  and  the  Presbyterian  and  the  ^^lethodist.  I  say 
it  is  not  so.  The  Presbyterian,  the  Methodist  and  the  Episcopalian  can  go  out  there  and 
he  can  be  educated  there  just  as  I  was  educated  there,  without  being  affected  by  Baptist 
principles. 

'Mr.  OTlaherty:  Would  yoti  be  willing  for  the  Legislature  to  make  donations  to 
Richmond  College? 

Mr.  :Meredith:  I  was  in  a  moment  coming  to  that,  if  the  gentleman  will  allow  me 
to  get  through.  I  have  been  urging,  and  I  am  pleading  now,  for  an  opportunity  for 
charity.  I  said  in  the  beginning  that  if  it  was  an  educational  question  it  might  be  of 
another  nature,  but  I  am  simply  asking  that  we  may  be  allowed,  not  to  teach  doctrines, 
but  simply  that  we  may  give  to  those  people  who  need  assistance  to  dispense  charity. 
That  is  all  I  am  asking  for  now.  Now  when  yoti  come  to  the  educational  question,  I 
say  no. 

Mr.  OTlaherty:  On  the  qtiestion  of  charities  I  have  not  made  up  my  mind,  and  I 
should  like  to  have  you  answer  this  question.  Why  do  men  prefer  to  send  their  loved 
ones  to  private  rather  than  public  charitable  institutions?  Is  it  not  because  of  the  fact 
that  the  public  institutions  are  supported  by  the  State  that  they  do  not  like  to  send  them 
there? 

Mr.  Meredith:    If  you  ask  me  I  will  tell  you  that  it  is  pride  of  class. 

Mr.  OTlaherty:  That  is  the  very  point  about  which  I  asked  you.  A  public  institu- 
tion like  the  almshouse  or  workhouse  is  supported  by  the  State.  Is  not  that  the  very 
reason  vrhy  people  shrink  from  going  there?  The  more  we  give  to  these  private  charities 
will  not  the  people  the  more  shrink  from  going  there? 

^Nlr,  Meredith:    No,  sir. 

Mr.  OTlaherty:    I  say  I  have  not  made  up  my  mind  on  the  question  of  charities. 
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On  the  question  of  education  1  have,  but  on  the  question  of  charities  I  am  not  sure,  and 
I  asked  you  the  question  because  you  adverted  to  it  awhile  ago. 

Mr.  Meredith:  I  say  that  a  person  shrinks  from  going  to  the  almshouse  because  of 
the  sense  of  shame  that  is  attached  to  it.  When  you  come  to  these  private  institutions 
they  are  not  of  that  nature.  They  are  intended  to  take  care  of  those  people  who  are 
really  deserving  of  entire  sympathy,  who  have  done  nothing  themselves  to  bring  them 
down  in  life,  but  have  simply  been  creatures  of  misfortune  and  who  need  sustenance  and 
help.    These  private  institutions  take  them  up  and  help  them  along. 

For  instance,  let  me  call  attention  to  one  here,  the  Sheltering  Arms,  an  institution 
that  does  not  charge  one  dollar.  No  man  ever  paid  anything  who  entered  those  halls. 
It  gets  an  appropriation  from  the  city  of  Richmond.  It  simply  takes  care  of  the  sick  and 
the  poor.  It  exists  simply  for  the  purpose  of  taking  care  of  those  people  who  cannot 
pay,  and  who  do  not  want  to  go  and  will  not  go  to  the  poorhouse.  I  do  not  care  what 
may  be  the  result  of  this  proposition  here  there  are  people  who  will  never  enter  the 
gates  of  the  poorhouse.  You  cannot  get  them  to  enter  there.  They  will  die  at  their 
homes  poor  and  destitute  before  they  will  enter  there.  But  they  will  readily  take 
assistance  from  this  institution. 

Now,  what  is  the  result?  Just  let  me  take  that  as  an  illustration.  Here  is  an  insti- 
tution that  started  on  nothing  but  Faith,  The  grandeur  and  beauty  of  its  results  have 
been  such  that  man  after  man  and  woman  after  woman  have  opened  their  purses  and 
given  to  that  institution  until  a  great  charity  has  been  built  up.  You  have  started  a 
thing  that,  as  the  giver  of  charity,  attracts  charity  to  itself.  Charitable  gifts  are  made 
to  this  institution  because  the  people  want  to  see  their  money  spent  in  that  noble  way. 

Mr.  O'Flaherty:  Take  the  Sisters  of  Charity  or  the  Sisters  of  Mercy,  for  whom  I 
liave  respect.  I  wish  to  say  here  parenthetically  that  as  a  Baptist  I  do  not  think  it  is 
right  for  any  gentleman  to  get  up  on  this  floor  and  say  the  Baptists  of  Virginia  or  the 
Baptists  of  this  Convention  are  striving  to  do  this,  that,  or  the  other  thing.  I  have  just 
as  much  respect  for  the  Catholics  as  any  man  who  stands  upon  this  floor. 

This  is  the  question  I  wish  to  ask:  If  instead  of  the  mere  pittance  of  $500  that  was 
given  to  the  Sisters  of  Charity  or  the  Little  Sisters  of  Mercy  they  were  controlled  by  the 
State  of  Virginia,  and  the  great  amount  of  money  that  they  got  came  from  the  coffers  of 
our  treasury,  would  not  the  people  shrink  from  going  there  instead  of  going  there  as 
they  now  do? 

Mr.  Meredith:  No,  sir.  They  get  their  income  by  going  around  and  making  collec- 
tions. The  King's  Daughters  and  all  such  organizations  as  that  work  all  the  year  round 
for  the  purpose  of  keeping  their  institutions  in  progress  and  in  active  operation.  They 
use  every  conceivable  means.  They  have  their  fairs,  their  festivals,  and  every  conceiv- 
able means  that  men  and  women  can  think  of  are  devoted  to  the  purpose  of  keeping  thes') 
institutions  in  active  operation;  and  because  they  do  so  much  good  they  ask  assistance 
from  the  municipality  to  keep  them  going. 

Mr.  O'Flaherty:  I  want  to  get  your  view  on  this  point.  You  talk  as  if  this  mere 
pittance  was  given  for  keeping  inmates  in  this  asylum.  Is  it  not  a  fact  that  if  the  mere 
pittance  were  withheld  from  them  they  would  go  on  just  as  they  have  gone  throughout 
doing  a  great  work? 

Mr.  Meredith:  If  you  take  away  from  the  Eye  and  Ear  Infirmary  five  hundred  dol- 
lars I  should  like  to  know  where  they  are  going  to  make  up  that  five  hundred  dollars. 
It  helps  them  to  get  along.  It  helps  to  pay  for  the  rent  of  the  house  and  to  pay  for  the 
Avood  and  coal  and  water  and  gas.  A  doctor  gives  free  his  intellect.  He  is  an  expert  in 
his  profession.  We  lawyers  are  not  called  on  like  him.  But  here  is  a  man,  who  is  will- 
ing to  give  all  his  talents  to  the  work  if  you  will  help  him  and  give  him  a  local  habita- 
tion where  he  can  do  his  charity.    That  is  the  result  of  it. 

Gentlemen,  the  little  pittances  that  are  given  to  these  charitable  institutions  are 
heing  made  much  of.  They  do  not  amount  to  a  baubee  as  compared  with  the  waste  in 
regard  to  the  street,  and  health,  and  fire  and  water  departments  of  a  municipality.  There 
is  where  your  great  losses  are.  These  things  are  the  beauty  spots  upon  a  city  govern- 
ment.   They  are  the  best  money  that  is  expended,  because  it  is  expended  for  the  highest 
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and  noblest  purposes.  In  v,-liose  hands  are  iliey  put?  They  are  put  in  the  hands  of  men 
and  T^-omen  who  are  willing  to  give  up  their  time,  and  leave  all  the  attractions  of  their 
social  life  to  devote  their  lives  and  their  time  and  attention  simply  to  helping  others. 
Men  who  are  able  to  get  high  prices  for  cheir  time  are  willing  to  give  up  their  time  for 
the  purpose  of  keeping  these  institutions  in  existence,  by  acting  as  trustees  and  by  being 
on  their  different  boards.  You  are  getting  their  public  service  for  nothing.  Instead  of 
putting  it  in  the  hands  of  some  city  omcial  elected  by  some  city  council  and  turned  out. 
next  year  or  the  year  after,  it  is  a  continuing  institution  in  the  hands  of  people  who  have 
not  a  thing  to  gain,  who  have  everything  to  lose,  and  who  make  a  personal  sacrifice  of 
time  and  of  all  the  attractions  of  social  life  in  order  that  this  charity  may  continue.  I 
say  that  is  the  picture  you  ought  to  have  in  your  minds  when  you  undertake  in  any 
way  to  stop  this  aid. 

I  was  told  that  that  was  the  condition  of  affairs  out  there,  and  I  believe  it.  I  have 
seen  these  Little  Sisters  of  the  Poor  tread  the  streets  in  the  rain  and  in  all  kinds  of 
weather  begging,  which  of  all  the  occupations  in  God's  world  is  the  most  disagreeable. 
They  were  begging  that  they  may  have  money,  not  for  their  own  reward,  but  that  some- 
body else  might  have  comfort.  Whether  you  belong  to  one  chtirch  or  another,  if  you 
admire  that  great  virtue,  the  greatest  of  all.  the  virtue  of  charity,  it  does  seem  to  me 
that  you  must  shrink  before  you  would  undertake  to  prevent  in  the  slightest  degree  the 
fall  development  and  the  full  exercise  of  a  charitable  disposition. 

I  also  say  that  these  charities  are  of  such  a  nature  that  they  are  so  expensive  they 
cannot  possibly  exist  if  they  are  to  be  carried  on  by  the  municipalities.  There  are 
twenty-seven  of  these  institutions  in  this  city  receiving  municipal  aid.  It  would  cost  us 
a  million  dollars  to  erect  these  institutions.-  Let  me  take  the  Home  for  Incurables  as  an 
instance.  It  started  without  a  dollar.  Their  friends  had  their  fairs  and  festivals.  Other 
friends  vrent  begging  for  them.  What  was  the  result?  The  men  who  were  btisy  in  the 
marts  of  life  were  willing  to  assist  the  charity  if  somebody  came  and  asked  them  for  aid, 
Btit  they  would  never  think  of  going  out  to  do  it.  Now  they  have  a  handsome  institution 
out  there  giving  peace  and  joy  and  comfort  to  more  than  forty  or  fifty  inmates. 

The  Sheltering  Arms  was  started  in  the  same  way  by  one  little  woman  in  this  town. 
It  became  a  retreat  for  the  sick,  and  it  is  supported  by  many  noble  women  in  the  town. 
And  so  these  beautiful  charities  have  grown  up  that  give  health  and  comfort  and  peace 
and  joy  to  those  who  need  them  most.  But  I  say  to  you,  when  you  consider  the  fact 
that  all  these  institutions  have  their  houses  and  their  land,  that  it  would  cost  us  a  large 
sum  of  money  to  undertake  to  build  and  run  them.  Your  proposition  would  simply 
bankrupt  the  municipality,  or  Avould  weaken  all  these  charities  except  the  almshouse. 

Take  the  Little  Sisters  of  the  Poor.  They  have  a  handsome  institution  out  there. 
They  have  grounds  in  which  the  old  inmates  can  walk.  Let  tis  leave  out  of  considera- 
tion vrhat  denomination  it  is  rtiii  by.  Let  us  take  the  higher  view  of  it  as  an  object  of 
charity.  There  are  men  and  women  there  who  have  an  opportunity  of  receiving  peace 
and  comfort  and  health.  They  have  their  grounds  where  these  people  walk.  It  would 
cost  us.  I  suppose,  half  a  million  dollars  to  acojiire  such  a  place.  Is  it  possible  that  we 
must  go  to  work  to  build  these  institutions,  or  will  you  say  that  we  shall  not  have  them? 
Richmond  with  nearly  one  hundred  thousand  inhabitants  has  not  a  municipal  hospital 
in  it  except  here  at  the  almshouse,  where  many  people  will  not  go. 

Xow.  what  is  this  class  of  people  in  this  town  to  do  if  they  have  not  an  opportunity 
to  go  to  some  decent  hospital?  You  cannot  get  it  from  the  municipality,  because  it  is  too 
expensive  to  start  and  run  one.  But  our  people  are  willing  to  devote  their  time  to  these 
private  charities  simply  that  others  may  derive  happiness  and  comfort  from  them.  Will 
you  undertake  to  say  that  we  must  not  have  them? 

So  much  for  the  general  principle.  Xow  let  me  briefly  notice  the  most  unpleasant 
part  of  it.  I  will  not  say  anything  of  any  denomination.  We  ought  to  lay  that  aside 
surely  in  a  Question  of  charity.  We  ought  to  be  able  to  rise  higher  than  the  mere  ques- 
tion of  denomination.  I  am  not  speaking  of  educational  institutions.  You  may  teach 
error  there,  but  no  man  has  yet  ever  heard  of.  no  man  ever  yet  has  seen,  anything  but 
good  come  from  charity,  I  do  not  care  from  what  hand  it  came. 
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Let  us  notice  the  distinction  between  institutions  of  learning  and  institutions  of 
charity.  What  difference  can  it  make  to  us  who  does  the  kind  act  of  charity?  We  were 
told  here  on  yesterday  how  dangerous  it  is,  and  that  we  should  say  it  shall  not  be  done 
by  a  sectarian  institution,  although  all  it  does  is  to  give  out  love  and  peace  and  comfort. 

The  gentleman  from  Roanoke  (Mr.  Robertson)  told  you  that  there  was  about  to  be 
established  in  his  town  a  large  hospital,  and  it  was  to  be  a  Catholic  institution;  that  is 
to  say,  it  was  to  be  run  by  the  Catholics,  because  the  money  was  given  by  a  lady  of  that 
denomination,  if  the  town  would  contribute  to  it.  Who  would  think,  who  would  say, 
that  he  would  like  to  see  the  suffering  helped,  the  deaf  assisted,  the  sick  comforted,  but 
that  it  shall  not  be  done  by  a  Catholic?  Tell  me  of  the  man  who  would  dare  to  stand 
before  his  God  with  such  a  feeling  as  that. 

1  am  no  preacher;  I  am  very  far  from  it.  I  have  not  even  the  good  fortune  and 
blessing  to  belong  to  any  church.  But  I  would  not  be  the  man  who  would  undertake  to 
say  to  our  Maker:  "I  was  able  to  help  the  poor;  I  was  willing  to  help  the  poor;  but 
when  they  asked  me  to  let  it  come  through  the  Catholic  Church  I  said,  No,  you  shall  not 
have  it."  That  is  the  proposition  made  here  to-day,  made  boldly  and  frankly.  We  recog- 
nize that  they  are  good,  we  recognize  that  they  are  liberal,  we  recognize  that  they  help 
others,  but  we  will  stop  you  as  far  as  we  can  and  say  you  shall  not  do  it.  Where  is  the 
man  who  would  like  to  announce  such  a  doctrine? 

I  ask  you  again  to  bear  in  mind  that  I  am  speaking  of  charitable  institutions,  which 
stand  so  much  higher  than  educational  institutions.    I  appeal  only  for  them. 

Look  at  the  little  towns  in  this  State.  You  must  recognize  these  things.  Take  little 
towns  of  ten  thousand  and  twenty  thousand  inhabitants.  They  cannot  start  these  insti- 
tutions themselves.  They  must  have  a  general  almshouse,  where  there  will  be  some 
doctor  who  will  prescribe  in  a  general  way.  But  they  have  not  the  means  sufRcient  to 
establish  these  institutions  now  so  necessary  in  modern  life.  It  is  necessary  for  us  here 
to  have  a  home  for  the  Woman's  Christian  Association  and  Kindergarten.  What  is  done 
by  it?  You  never  heard  of  such  an  institution  until  in  the  last  fifteen  or  twenty  years. 
It  is  an  institution  in  this  city  run  by  good  women,  who  devote  their  lives  to  it;  who 
come  there  and  receive  little  children  of  the  working  women  of  this  town  while  the 
mothers  go  out  to  their  daily  work.  It  is  these  things  that  I  am  appealing  for;  and  what 
difference  would  it  make  to  you  or  to  me  if  it  was  done  by  Catholic  women?  If  a  little 
child  was  taken  care  of  by  a  Catholic,  what  man  could  for  one  moment  say:  "I  shall  not 
let  a  child  be  taken  out  of  the  gutters,  but  it  shall  be  allowed  to  run  dirty  and  uncared 
for,  and  its  mother  shall  not  have  an  opportunity  to  make  an  honest  living,  because  the 
institution  is  run  by  the  Catholics." 

Would  not  any  man  shrink  from  such  a  sentiment?  And  yet  that  is  the  proposition 
when  boldly  and  badly  stated  to  you.  You  are  undertaking  to  say  that  these  things  shall 
not  be  done  because  they  are  done  by  some  one  particular  denomination.  When  you 
bring  yourself  face  to  face  with  the  issue  you  must  recognize  it.  It  is  intended  that  we 
must  refuse  assistance  to  a  child  or  would  refuse  assistance  to  take  a  woman  from  degra- 
dation and  shame  and  let  her  lead  an  honest  life,  simply  because  the  hand  held  out  to 
her  is  the  hand  of  a  Catholic.  I  ask  you,  gentlemen,  to  give  heed  to  what  you  have  heard 
about  this  matter  from  those  of  us  who  live  in  the  towns  of  this  Commonwealth  sjid 
have  seen  the  necessity  for  these  institutions  for  the  poor  and  needy  of  our  towns.  There 
are  so  many  of  this  class  and  the  calls  upon  us  are  so  frequent  that  it  is  absolutely 
impossible  to  give  aid  out  of  the  public  treasury  to  build  institutions  that  are  necessary 
to  take  care  of  them.  But  you  should  let  these  good  women  in  the  cities,  who  are  will- 
ing to  make  a  personal  sacrifice  and  the  men  who  are  willing  to  make  a  personal  sacri- 
fice, establish  these  institutions  surely  you  should  not  say  to  them:  "I  stop  you  because 
you  belong  to  some  denomination,"  but  you  should  say:  "Your  mission  is  the  mission  of 
Christ,  and  I  bid  you  God-speed."  (Applause.) 

Mr.  R.  Walton  Moore:  I  understood  the  gentleman  from  Richmond  to  say  last  night 
that  he  thought  we  might  safely  leave  the  Constitution  just  as  it  is  now. 

Mr.  Meredith :    I  have  always  held  that  view,  sir. 
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The  Chairman:  The  gentleman  from  Richmond  accepts  the  modification  of  his 
amendment. 

Mr.  Wise:  I  should  like  to  ask  the  gentleman  from  Richmond  a  question  with  his 
permission.  Would  3-our  amendment  prevent  an  appropriation  by  the  city  of  Richmond 
for  the  benefit  of  the  Mechanics'  Institute? 

Mr.  Meredith:  No,  sir;  it  does  not  prevent  the  municipalities  from  making  eilj 
appropriation.  It  does  not  affect  them  at  all.  It  has  been  suggested  to  me  that  just  for 
the  purpose  of  taking  a  straight  vote  I  should  withdraw  my  amendment  and  let  the  vote 
be  taken  upon  the  original  proposition. 

Mr.  Turnbull:  Mr.  Chairman,  I  should  like  to  say  just  a  few  words  in  reference  to 
the  matter.  I  have  listened  with  a  great  deal  of  interest  to  the  able  presentation  of  the 
question  that  has  been  made  by  the  gentleman  from  Lancaster  (Mr.  Dunaway)  as  well 
as  the  gentleman  from  Richmond  (Mr.  Meredith)  on  the  opposite  side.  I  did  not  go 
into  the  question  about  charities  in  the  different  cities  because  I  knew  nothing  in  refer- 
ence to  them.  I  had  very  decided  opinions  in  regard  to  the  matter  of  making  an  appro- 
priation of  ptiblic  ftmds  for  private  purposes,  and  if  I  had  not  had  those  decided  convic- 
tions I  would  have  had  them  after  I  had  heard  the  able  argument  of  my  friend  from 
Richmond  in  support  of  the  proposition  he  thought  was  correct,  and  which  convinced  me 
that  the  proposition  itself  was  wrong. 

I  listened  to  the  gentleman  from  Norfolk  (Mr.  Thorn)  last  night  with  a  great  deal 
of  interest  in  reference  to  these  matters,  and  also  the  different  instances  that  he  cited  in 
his  city  of  institutions  supported  hy  public  funds.  He  thought  those  appropriations 
ought  to  be  continued.  Now,  let  us  start  first  with  the  proposition  of  the  gentleman  from 
Norfolk.  He  said  that  there  was  a  hospital  there  run  as  a  Catholic  institution,  and  there 
was  another  hospital  there  run  as  a  Protestant  instittition. 

I  wish  to  say  in  the  outset  that  I  am  not  a  Baptist.  I  am  a  member  of  the  Episcopal 
Church.  I  have  no  earthly  animosity  against  any  of  the  other  church  societies  or  insti- 
tutions. I  have  nothing  whatever  against  the  Catholic  Church,  for  I  believe  from  what 
I  know  of  them^  from  personal  knowledge  that  they  do  as  much  charity  as  any  other 
church  institution  in  Virginia  or  anywhere  else.  I  have  none  against  any  of  them;  but 
the  principle  that  I  enunciate,  and  the  principle  that  I  advocate,  in  reference  to  this 
matter  is  that  the  public  funds  should  not  go  to  the  stipport  of  any  of  them,  and  that  just 
so  soon  as  you  undertake  to  divert  those  funds  to  those  purposes  you  take  them  out  of 
the  channel  that  the  taxpayers,  when  they  paid  their  taxes,  intended  them  to  go  in. 

Take  the  hospitals  in  the  city  of  Norfolk.  One  belongs  to  one  sect  and  the  other  to 
the  other.  Now,  what  is  the  result?  I  do  not  know  the  effect,  because  I  do  not  live  in 
Norfolk,  but  just  so  soon  as  you  commence  to  appropriate  public  funds  to  support  those 
institutions  you  begin  at  once  to  do  away  with  the  effect  for  which  those  institutions 
were  established,  and  that  is  charity.  In  other  words,  just  as  soon  as  you  start  to 
appropriate  public  funds  to  sustain  a  charity  organized  by  individuals,  just  so  soon  and 
to  that  extent  do  yoti  undertake  to  break  down  those  institutions,  because  you  do  away 
with  the  effect  that  they  were  started  with. 

You  not  only  do  that,  but  you  bring  those  institutions  into  politics  in  spite  of  every- 
thing that  can  be  done,  and  therefore  you  tend  to  destroy  them.  As  I  said,  take  the  city 
of  Norfolk.  When  you  come  to  elect  a  city  council  there  what  do  those  institutions  do? 
I  do  not  say  that  they  do  it,  but  it  is  impossible  in  human  nature  that  they  should  not 
do  it. 

:slv.  Brooke:  I  should  like  to  say  to  him  for  his  information  and  for  the  informa- 
tion of  the  Committee,  that  I  have  been  living  in  the  city  of  Norfolk  for  so  many  years 
that  I  do  not  like  to  state  the  number,  and  I  have  been  to  some  extent  in  touch  with  the 
politics  of  the  city  of  Norfolk,  but  that  I  have  never  in  my  life  known  of  one  single  soli- 
tary instance  in  which  any  effort  was  made  to  control,  politically,  any  of  the  appropria- 
tions to  these  different  institutions. 

Mr.  Turnbull:  I  am  very  much  obliged  to  my  friend  from.  Norfolk.  It  simply 
shows,  in  my  judgment,  that  what  he  says  is  true  that  he  does  not  know  very  much 
about  the  politics  of  the  city  of  Norfolk.    I  lay  down  the  proposition,  and  I  do  not  think 
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any  one  will  gainsay  it,  that  human  nature  will  crop  out  in  everything,  it  does  not  make 
any  difference  what  it  is,  and  when  that  city  starts  to  make  an  appropriation  to  any 
private  institution,  the  men  who  control  that  private  institution  are  going  to  undertake 
to  keep  the  appropriation  made  to  it  from  that  time  forth,  and  there  is  but  one  way  to  do 
it,  and  that  is  to  undertake  to  influence  the  men  who  make  the  appropriation. 

I  say  when  you  make  a  starting  point  in  this  direction  there  is  no  place  for  it  to 
stop,  and  just  so  soon  as  the  people  who  have  been  running  those  institutions  upon  a 
charitable  basis  begin  to  get  at  the  public  funds  to  support  them,  it  begins  to  take  away 
the  good  effect  that  those  institutions  have,  because  it  must  necessarily  bring  them  in 
touch  with  the  city  officials;  it  must  necessarily  make  those  same  people  look  to  the  city 
officials  to  continue  the  appropriation,  and  I  say  when  you  make  the  start  it  will  continue. 

Not  only  is  that  the  case  with  those  institutions,  but  it  is  the  case  with  educational 
institutions.  Let  them  undertake  to  get  appropriations  from  the  State,  and  just  let  them 
start,  and  when  you  have  the  entering  wedge  they  will  continue  to  increase.  There  is 
where  I  say  it  is  wrong.  I  say  it  is  wrong  in  principle  to  make  any  appropriation  of  this, 
sort  to  any  of  these  institutions. 

Now,  I  wish  to  give  you  an  illustration  as  to  why  I  say  it  is  wrong,  and  to  show  that 
w^herever  you  start  to  give  aid  out  of  the  State  treasury  it  will  continue  to  increase,  and 
it  is  the  sam.e  thing  with  everything  else.  Take  William  and  Mary  College,  which  gets 
an  appropriation  now  of  $15,000  from  the  State  of  Virginia.  I  do  not  hesitate  to  say 
that  that  appropriation  to  William  and  Mary  College  in  the  beginning  ought  never  to 
have  been  made.  They  asked  for  $10,000  at  a  time  when  the  college  was  almost  out  of 
existence.  They  had  the  college,  but  they  did  not  have  any  students  there.  They  came 
here  to  the  Legislature,  and  I  have  no  doubt  every  man  in  the  State  of  Virginia  who 
had  been  to  William  and  Mary  College  was  communicated  with  in  regard  to  it,  and 
pressed  to  influence  the  members  of  the  Legislature  to  vote  for  that  appropriation.  It 
was  defeated  in  the  House  of  Delegates.  A  motion  was  made  to  reconsider,  and  it  was 
finally  passed. 

The  next  time  the  Legislature  came  to  make  the  appropriation  it  was  said  that 
$15,000  was  necessary  at  William  and  Mary  College,  and  then  at  the  last  session  of  the 
Legislature  not  only  was  $15,1)00  asked  for,  but  the  Legislature  was  asked  to  appro- 
priate, and  did  appropriate,  $10,000  to  improve  the  buildings  at  the  college. 

Mr.  Thomas  H.  Barnes:  The  appropriation  was  not  made  for  buildings,  but  it  was 
to  establish  the  water  department  there.  Not  a  cent  of  money,  I  mean  of  money  voted 
by  the  Legislature,  has  ever  been  appropriated  for  the  purpose  the  gentleman  has  in- 
dicated. 

Mr.  Turnbull:  The  gentleman  from  Nansemond  is,  I  understand,  a  member  of  the 
Board  of  Visitors  of  William  and  Mary  College.  I  will  ask  him  if  out  of  that  appropria- 
tion a  gymnasium  has  not  been  erected  for  the  benefit  of  the  college? 

Mr.  Thomas  H.  Barnes:    It  has  used  none  of  the  money  for  a  gymnasium.  The 
gymnasium  was  erected  by  private  contributions. 

Mr.  Turnbull:    I  am  glad  to  be  corrected  in  reference  to  the  building  of  the  gymna- 
sium out  of  State  funds,  because  I  understood  that  it  was  built  out  of  State  funds.  But 
that  does  not  affect  the  proposition  which  I  am  going  to  lay  down.    Wiliam  and  Mary 
College  was  chartered  years  and  years  ago  by  the  King  and  Queen  of  England,  and  not  | 
only  that,  but  the  college  was  built  out  of  funds  appropriated  by  private  individuals  as  jl 
well  as  by  the  government,  and  then  the  charter  itself  provided  that  when  the  college 
was  completed  it  should  be  conveyed  to  whom?   To  the  trustees  who  were  appointed  to  | 
manage  the  college?   Not  a  bit  of  it.   Do  the  trustees  who  are  appointed  by  the  State  of 
Virginia  for  that  college  have  anything  to  do  with  the  property  there?    Not  a  bit  of  it. 
It  belongs  to  the  president  and  the  professors  of  the  college  under  the  deed  that  con- 
veyed it  to  them,  and  the  State  of  Virginia  has  not  one  cent's  worth  of  interest  in  the 
buildings,  and  yet  the  State  is  asked  to  make  an  appropriation  of  $15,000  to  establish  a 
normal  school  at  William  and  Mary,  and  then  the  Legislature  is  asked  to  appropriate  i 
$10,000  to  put  light  and  heat  and  water  in  that  building,  that  might  be  conveyed  away 
by  the  professors  of  the  college  the  next  day  if  they  thought  proper  to  do  so. 
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I  simply  cite  this  as  an  instance  where  if  you  let  the  wedge  go  in  you  are  never  going 
to  tell  where  it  is  going  to  end.  So  far  as  I  am  concerned,  I  am  opposed,  as  a  member 
of  the  Convention,  to  letting  the  provision  remain  as  it  is  in  the  present  Constitution,, 
and  every  time  the  Legislature  meets  here  have  men  representing  all  the  different  insti- 
tutions, charitable  as  well  as  others,  with  petitions  in  their  pockets  to  be  presented  to 
members  of  the  Legislature  when  they  ascend  the  steps  of  the  Capitol  and  make  appli- 
cation for  an  appropriation  out  of  the  funds  of  the  State  of  Virginia  for  these  institu- 
tions. 

I  say  if  ever  you.  depart  from  the  principle  and  do  not  have  the  State  control  the 
money  that  is  wrung  from  the  people  of  Virginia  in  the  way  of  taxes  you  are  going  to 
start  a  state  of  things  in  Virginia  to  which  there  will  be  no  stop,  because  if  you  appro- 
priate one  dollar  of  the  money  of  the  people  to  support  one  private  institution  any  other 
private  institution  has  exactly  the  same  right  to  come  and  demand  aid  at  the  hands  of 
the  Legislature. 

What  I  want  to  impress  on  the  Convention  is  that  if  one  has  a  right  to  demand  it 
the  other  has  a  right  to  demand  it;  and  tliey  are  demanding  it  every  time  the  Legislature 
comes  here.  About  half  the  time  of  the  Legislature  is  taken  up  by  appeals  and  applica- 
tions to  have  appropriations  made  for  the  benefit  of  different  institutions. 

So  far  as  I  am  concerned,  I  want  to  cut  it  off.  The  only  reason  in  the  world  1  was 
in  lslyov  of  AVilliam  and  Mary  College  was  because  I  thotiglit  from  what  gentlemen  said 
that  it  was  doing  a  good  work  in  the  State  of  A'irginia.  But  I  sa^-  if  we  are  going  to 
have  that,  as  the  State  of  Virginia  is  getting  a  return  for  the  money,  as  is  argued,  do 
not  let  us  have  any  more  such  instances  in  reference  to  appropriations  made  of  public 
funds. 

Xow,  that  is  my  position.  It  is  my  position  in  reference  to  these  charities  and  in 
reference  to  every  other  institution.  I  say  that  if  you  ever  open  the  door  there  is  going 
to  be  no  end  to  it,  and  I  hope  it  will  be  the  pleasure  of  this  Convention  to  establish  this 
provision  in  the  Constitution  so  that  hereafter  when  the  Legislature  meets  here  it  may 
be  known  that  the  people  vrho  are  establishing  these  charitable  institutions  must  have  it 
understood  that  they  are  to  be  supported  by  charity  and  not  out  of  the  public  funds, 
and  that  it  is  useless  to  apply  at  the  doors  of  the  Legislature  for  aid,  because  it  will  have 
no  power  to  give  aid,  and  they  are  not  going  to  get  it. 

It  is  the  same  wa^'  Avith  regard  to  the  educational  institutions.  If  you  are  going  to 
appropriate  to  one  you  ought  to  appropriate  to  all,  and  I  do  stibmit  the  proposition  in- 
troduced here  by  the  minority  of  five  should  be  adopted.  We  earnestly  considered  this 
matter,  and  I  say  the  principle  ought  to  be  recognized,  and  that  these  raids  upon  the 
treasury  (.1  say  it  in  no  offensive  sense}  ought  to  be  stopped. 

The  Chairman:  The  Secretary  will  read  the  first  part  of  the  amendment  on  which 
the  vote  will  be  first  taken. 

Xo  appropriation  of  public  funds,  or  personal  property,  or  real  estate  shall  be  made 
by  the  General  Assembly,  or  by  the  authorities  of  any  city,  town,  county,  district,  or 
other  municipal  corporation  to  any  church  or  sectarian  society,  association,  or  institu- 
tion of  any  kind  whatever,  which  is  entirely  or  partly,  directly  or  indirectly,  controlled 
by  any  church  or  sectarian  society,  or  make  any  appropriation  for  paying  for  any  reli- 
gious services. 

The  amendment  was  agreed  to,  there  being  on  a  division — Sijes,  33;  noes,  26. 
The  Chairman:    The  Secretary  will  read  the  second  part  of  the  amendment  proposed 
by  the  gentleman  from  Brunswick  (Mr.  Turnbull). 

Nor  shall  any  like  appropriation,  except  for  adequate  valuable  consideration,  be 
made  to  any  charitable,  industrial,  or  educational  institution  which  is  not  owned  or  con- 
trolled by  the  State,  or  by  such  city,  town,  county,  district,  or  other  municipal  corpora- 
tion. 

The  amendment  was  rejected,  there  being  on  a  division — ayes,  24;  noes,  30. 

Mr.  R.  Walton  Moore:    Mr.  Chairman,  I  move  to  reconsider  the  vote  by  which  the 
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first  part  of  the  amendment  was  adopted,  and,  if  I  may  be  indulged,  I  will  say  that  I  do 
so  simply  for  the  reason  that  we  have  preserved  the  thing  that  is  said  to  be  the  great 
evil  and  we  have  abolished  the  thing  that  was  conceded  to  be  very  much  less  of  an  evil. 

The  Chairman:  The  gentleman  from  Fairfax  moves  to  reconsider  the  vote  by  which 
the  amendment  proposed  by  the  gentleman  from  Brunswick  (Mr.  Turnbull)  was  adopted. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  we  put  ourselves  in  this  position:  We  have, 
by  the  last  vote  that  was  taken,  reserved  the  right  to  the  General  Assembly  and  to  the 
cities  of  this  State  to  give  money  to  educational  institutions  not  wholly  under  public 
ownership  and  control.  And  we  have  destroyed  the  right  of  the  General  Assembly  (a 
right  that  has  not  been  exercised  heretofore)  to  make  any  appropriation  to  a  charitable 
institution  if  it  happens  to  be  touched  by  the  influence  of  a  religious  denomination.  So 
far  as  I  am  concerned,  I  have  no  objection  to  putting  a  command  upon  the  General 
Assembly  that  will  forbid  it  in  the  future  (it  has  not  tried  to  do  so,  as  I  understand,  in 
the  past)  to  make  any  appropriation  to  a  charitable  institution  which  happens  to  bo 
controlled  by  a  religious  denomination.  I  am  willing  that  that  shall  be  done,  although 
it  is  not  impossible  that  in  tbe  future  epidemics  may  sweep  the  State  as  they  have  here- 
tofore swept  portions  of  the  State,  when  it  may  be  important — aye,  necessary — for  the 
General  Assembly,  in  regular  or  in  extra  session,  to  employ  these  denominational  chari- 
table agencies  and  assist  them  by  appropriations. 

But  I  particularly  wish  to  call  the  attention  of  the  Committee  to  a  further  fact:  By 
the  vote  just  given  we  have  withdrawn  from  the  cities  of  this  Commonwealth  the  right 
to  subsidize  to  the  slightest  extent  the  local  charities  which  have  been  described  by  the 
gentleman  from  Richmond  (Mr.  Meredith).  In  the  future  it  will  not  be  possible  for  the 
Common  Council  of  Richmond  or  Norfolk  or  any  city  to  do  anything  of  that  sort. 

And  why?  In  order  to  vindicate  a  principle — namely,  the  absolute  disconnection 
of  church  and  State — a  principle  which  gentlemen  will  not  venture  to  carry  to  a  logical 
conclusion. 

If  it  be  true  that  there  shall  be  absolutely  no  connection  between  church  and  State — 
that  the  State  is  not  to  legislate  in  the  slightest  degree  touching  matters  of  religion — 
how  can  we  defend  the  immunity  extended  to  church  bodies  in  respect  to  the  taxation  of 
their  property?  How  can  we  defend  enforced  contributions  to  public  education  by  those 
whose  religious  convictions  may  be  against  that  system? 

How  can  we  even  defend  our  Sunday  laws?  And  yet  we  are  all  prepared  to  defend 
these  things.  In  the  name  of  this  principle,  which  I  repeat,  will  not  be  pressed  by  any 
of  us  to  its  utmost  logical  consequences,  we  have  determined  to-day  to  injure  the  lovely 
charities  which  the  gentleman  from  Richmond  has  described  as  adorning  the  cities  of 
this  Commonwealth. 

Mr.  Dunaway:  If  the  gentleman  from  Fairfax  is  correct,  I  am  laboring  under  a 
misapprehension.  I  understand  there  were  two  propositions  before  the  Convention,  and 
a  division  was  taken.  The  first  proposition  was  sustained.  The  second  one  was  rejected. 
It  was  a  part  of  the  proposition  that  was  introduced  by  the  gentleman  from  Brunswick. 

When  that  was  voted  down,  as  it  was  a  while  ago,  it  is  no  longer  before  the  assembly 
at  all.  The  negative  vote  here  did  not  adopt  that  as  a  part  of  the  Constitution.  It  was 
negatived  here  by  a  majority,  and  it  is  therefore  not  before  the  assembly  at  all.  I  un- 
derstand that  the  first  proposition  was  adopted,  and  that  is  the  only  matter  now  before 
the  House.    If  the  gentleman's  object  is  to  have  that  vote  reconsidered  

Mr.  R.  Walton  Moore:    That  is  my  object. 

The  Chairman:  The  gentleman  from  Fairfax  moves  to  reconsider  the  vote  by  which 
the  amendment  was  adopted. 

The  motion  to  reconsider  was  agreed  to,  there  being  on  a  division — ayes,  35;  noes,  25. 

Mr.  Brown:  I  offer  the  following  as  a  substitute  for  the  amendment  of  the  gentle- 
man from  Brunswick: 

The  General  Assembly  shall  not  make  any  appropriation  of  public  funds,  of  per- 
sonal property,  nor  of  real  estate  to  any  church,  or  sectarian  society,  association,  or 
institution  of  any  kind  whatever,  which  is  entirely  or  partly,  directly  or  indirectly,  con- 
trolled by  any  church  or  sectarian  society;  nor  shall  the  General  Assembly  make  any 
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like  appropriation  to  any  charitable,  industrial  or  educational  institution,  which  is  not 
owned  and  controlled  by  the  State;  except  that  the  General  Assembly  may,  in  its  discre- 
tion make  appropriations  to  institutions  for  the  reform  of  youthful  criminals  and  con- 
tinue the  appropriation  to  William  and  Mary  College  for  male  normal  school  purposes. 

It  is  simply  an  inhibition  on  the  General  Assembly. 

Mr.  Turnbull:  I  move  to  strike  out  from  the  amendment  the  words  in  reference  to 
making  appropriations  to  reformatory  institutions.  My  amendment  is  to  strike  out  and 
substitute  the  words: 

Make  appropriations  to  institutions  for  the  reform  of  youthful  criminals  and 
But  retaining  the  exemption  of  William  and  Mary  College. 

Mr.  Green:  Mr.  Chairman,  I  wish  to  suggest  that  I  think  there  is  a  very  serious 
legal  doubt  as  to  whether  a  prohibition  on  the  General  Assembly  as  broad  as  that  would 
not  prevent  the  General  Assembly  from  authorizing  municipalities  or  any  body  created 
by  the  General  Assembly  to  make  appropriations  which  it  itself  is  forbidden  to  make; 
and  I  think  the  gentlemen  who  are  anxious  as  I  am  to  retain  the  power  to  municipalities 
and  counties  to  make  these  appropriations  ought  to  consider  that  question  before  voting. 

Mr.  Meredith:  Would  it  not  be  well  to  move  to  add  to  it,  "But  nothing  herein  con- 
tained shall  prohibit  appropriations  by  counties,  cities,  and  towns?"  Will  the  mover  of 
the  substitute  accept  that? 

Mr.  Brown:    Yes;  I  do  not  object  to  that. 

Mr.  Turnbull:  I  suggest  to  the  gentleman  from  Richmond  city  that  the  amendment 
offered  by  the  gentleman  from  Bedford  does  not  refer  to  municipal  corporations  at  all. 

Mr.  Meredith:  But  a  very  forcible  question  has  been  raised  by  the  gentleman  from 
Danville,  whether  if  you  prohibit  the  Legislature  from  doing  it  you  do  not  necessarily 
prohibit  municipal  bodies  from  doing  it. 

Mr.  Turnbull:  I  do  not  think  that  would  hold,  because  the  Legislature  has  a  right 
to  do  everything  except  what  is  prohibited  to  it. 

Mr.  T'leredith:  A  corporation  can  do  it  only  by  created  power.  If  the  creator  does 
not  possess  the  power,  does  the  creature?    It  is  a  very  nice  question,  to  say  the  least. 

Mr.  Glass:  That  very  question  arose  in  the  taxation  cases  decided  by  the  court.  The 
best  thing  to  do  is  to  adopt  the  report  of  the  committee.  It  is  the  first  time  I  have  been 
in  favor  of  adopting  vvhat  the  committee  has  proposed,  but  it  seems  to  me  that  in  this 
instance  the  committee  has  acted  sanely.  The  General  Assembly  has  never  exercised  this 
right,  except  to  appropriate  funds  to  William  and  Mary  College,  which  I  quite  agree 
with  the  delegate  from  Brunswick  it  ought  not  to  have  done.  But  we  certainly  ought  not 
to  deny  the  right  to  municipalities  to  sustain  these  charities  and  to  make  appropriations 
of  sites,  real  estate,  and  money  to  help  them,  whether  they  are  charities  or  whether  they 
are  schools.  I  do  not  think  it  is  right  to  deny  to  a  municipality  the  power  to  appro- 
priate real  estate  or  funds  if  the  people  are  willing  to  tax  themselves  for  the  purpose. 
The  way  to  get  at  it  is  to  sustain  the  report  of  the  committee  and  vote  down  all  these 
amendments. 

Mr.  Meredith :  Mr.  Chairman,  I  regret  very  much  to  say  anything  more  after  having 
taken  the  time  of  the  Committee  so  much  this  morning,  but  I  happen  to  be  on  the  board 
of  that  institution,  and  I  feel  it  my  personal  duty,  as  well  as  my  official  duty,  here  to  say 
a  word  in  behalf  of  that  institution. 

It  is  not  absolutely  managed  by  the  State.    The  property,  I  believe,  is  to  revert  to 
the  State.    That  is  my  impression,  although  I  cannot  say  positively.    But  it  takes  the 
young  criminals  from  all  over  the  State  just  when  they  are  beginning  to  bud  into  crimi- 
nality, puts  a  restraining  hand  upon  them,  and  takes  them  from  temptation.    It  takes 
i  them  out  of  the  jails,  where  they  may  learn  worse  crimes,  or  out  of  the  penitentiary  and 
j  from  the  streets,  where  crime  is  so  freouently  bred,  and  puts  them  under  the  influence  of 
^  teachers,  men  and  women,  so  as  to  bring  them  up  in  the  right  way.    It  is  not  an  insti- 
tution that  ought  to  be  managed  by  the  State.    It  is  an  institution  of  a  charitable  nature 
that  ought  to  be  managed  by  persons  whose  feelings  go  out  to  the  boys.    It  is  not  that 
•"2 — Const.  Debs. 
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they  are  making  a  living  out  of  it,  but  the  boys  are  watched  over  by  people  who,  as  a 
matter  of  charity,  are  devoting  themselves  to  this  work. 

I  do  not  think  it  would  be  wise,  I  respectfully  submit  to  the  gentleman  from  Bruns- 
wick, for  that  institution  to  be  in  the  hands  of  the  State.  It  is  an  institution  that  will 
thrive  better  and  from  which  better  results  will  come  under  private  management,  and 
there  will  be  less  shame  attached  to  serving  a  term  in  it.  There  is  a  feeling  that  that  in- 
stitution is  not  so  much  of  a  penal  institution  as  it  is  in  the  nature  of  a  reformatory 
institution.  It  keeps  boys  out  of  jail,  it  keeps  them  from  being  convicted  of  crime,  and, 
so  far  as  it  may,  gives  them  an  opportunity  once  more  to  redeem  themselves. 

The  result  in  other  countries,  I  am  told,  has  been  most  admirable.  Men  of  the 
highest  position  in  England  have  been  in  such  reformatories.  Men  the  highest  in  the 
ministry  have  been  in  such  reformatories.  They  were  just  saved  at  the  most  tempting 
and  dangerous  time  in  their  lives  and  put  under  this  restraining  influence,  which  was 
very  beneficial  to  them.    I  earnestly  urge  that  this  institution  

Mr.  Brown:  Will  the  gentleman  allow  me  to  ask  him  a  question?  Would  the  gen- 
tleman object  to  his  amendment  to  my  amendment  being  changed  so  as  to  read  as  I  have 
left  it  at  the  clerk's  desk. 

The  Secretary  read  as  follows:  " 

Provided,  That  nothing  herein  contained  shall  prohibit  the  General  Assembly  from 
authorizing  cities,  towns  or  counties  to  make  such  appropriations. 

Mr.  Meredith:  That  is  all  right,  because  they  have  no  power  except  by  authority 
from  the  Legislature. 

The  substitute  offered  by  Mr.  Brown  was  amended  slightly  and  adopted  by  a  vote  of 
42  ayes  to  15  noes.   As  adopted  it  reads: 

The  General  Assembly  shall  not  make  any  appropriation  of  public  funds,  of  per- 
sonal property,  nor  of  real  estate  to  any  church,  or  sectarian  society,  association,  or 
institution  of  any  kind  whatever,  which  is  entirely  or  partly,  directly  or  indirectly,  con- 
trolled by  any  church  or  sectarian  society;  nor  shall  the  General  Assembly  make  any 
like  appropriation  to  any  charitable,  industrial  or  educational  institution,  which  is  not 
owned  or  controlled  by  the  State;  except  that  the  General  Assembly  may,  in  its  discre- 
tion make  appropriations  to  non-sectarian  institutions  for  the  reform  of  youthful  crimi- 
nals and  continue  the  appropriation  to  William  and  Mary  College  for  male  normal  school 
purposes:  provided,  that  nothing  herein  contained  shall  prohibit  the  General  Assembly 
from  authorizing  cities,  towns  or  counties  to  make  such  appropriations. 

On  motion  of  Mr.  Turnbull,  the  Committee  rose  and  the  President  resumed  the  chair. 
On  motion  of  Mr.  Thomas  H.  Barnes,  a  recess  was  taken  until  8  o'clock  P.  M. 


Evening  Session. 

The  Convention  reassembled  at  8  o'clock  P.  M. 

On  motion  of  Mr.  Thomas  H.  Barnes,  the  Convention  resolved  itself  into  Committee 
of  the  Whole  for  the  purpose  of  considering  the  report  of  the  Committee  on  Organiza- 
tion and  Government  of  Counties.    Mr.  Wise  in  the  chair. 

It  was  agreed  to  consider  the  report  section  by  section. 

Mr.  Wysor  offered  the  following  amendment,  to  be  inserted  after  the  word  "sheriff" 
in  section  1: 

Who  shall,  after  the  second  term,  be  ineligible  to  the  same  office  for  the  next  suc- 
ceeding term  for  either  sheriff  or  deputy-sheriff. 

Mr.  Wysor:  Mr.  Chairman,  I  shall  make  but  a  few  remarks  in  support  of  this 
amendment.  I  am  myself  very  much  in  favor  of  rotation  in  office,  and  would,  perhaps, 
apply  the  principle  of  rotation  to  other  offices  than  those  of  treasurer  and  sheriff  if  I 
thought  the  Convention  would  adopt  that  principle  with  reference  to  other  officers.  The 
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report  does  make  the  treasurer  ineligible  after  the  second  term.  I  think  the  sheriff 
ought  also  to  be  made  ineligible  after  the  second  term.  It  would  be  very  conducive  to 
the  public  good  if  that  amendment  were  passed.  I  say  to  the  body  that  in  my  humble 
judgment  we  could  not  put  a  better  measure  of  reform  into  the  organic  law  than  to 
declare  sheriffs  ineligible  after  the  second  term. 

I  want  to  put  myself  on  record  in  favor  of  that  proposition.  I  do  not  know  how 
the  body  stands  on  it.  The  proposition  will,  perhaps,  be  more  or  less  unpopular.  Sher- 
iffs, as  a  rule,  are  popular  officers,  and  manj^  persons  hesitate  to  antagonize  them.  But 
I  hope  the  Committee  will  give  it  careful  consideration,  and  will  incorporate  that  pro- 
vision in  the  organic  law. 

Mr.  Hancock:  Mr.  Chairman,  this  matter  came  before  the  Committee  about  making 
the  sheriff  ineligible  for  the  third  term.  The  Committee,  after  very  careful  consideration, 
came  to  the  conclusion  that  the  sheriffs  should  not  be  ineligible.  There  is  nothing  in 
the  nature  of  his  office  that  requires  that  he  should  be  ineligible,  as  is  contended,  in 
regard  to  the  office  of  the  county  treasurer  or  the  commissioner  of  the  revenue.  His 
contact  is  with  the  courts.  His  business  is  with  affairs  relating  to  the  execution  of  the 
judgments  of  the  courts  and  to  the  administration  of  justice.  He  has  nothing  to  do,  or 
very  little  to  do,  in  fact,  nothing  to  do,  with  the  fiscal  affairs  of  the  county.  Why  should 
he  be  ineligible?  One  of  the  very  best  and  strongest  reasons  why  the  sheriff,  if  he  is  a  proper 
officer,  should  be  eligible  to  re-election,  is  because  he  becomes  in  the  faithful  discharge  of 
his  duty,  well  acquainted  with  the  people  in  all  parts  of  the  county,  and  therefore  can 
administer  delicate  and  the  detailed  work  which  is  required  of  a  sheriff,  in  a  manner 
that  will  make  the  office  effective  and  useful  in  the  administration  of  justice.  What 
ground  has  the  gentleman  from  Pulaski  offered  why  the  sheriffs  should  not  be  eligible 
for  re-election?  He  has  alleged  none  except  that  by  a  man  holding  the  office  for  several 
terms  it  may  become  possible  for  him  to  exert  a  political  influence. 

Now,  if  a  man  holding  an  office  is  faithful  in  the  discharge  of  his  duty,  if  he  does 
exert  a  political  influence  that  returns  him  to  that  office,  if  that  political  influence  is  of 
a  proper  kind,  what  objection  can  be  urged  to  his  exercise  of  it? 

The  sheriffs  of  this  Commonwealth  have  never,  so  far  as  I  have  known,  been  accused 
of  entering  into  combinations  and  conspiracies  in  politics  for  the  purpose  of  defeating 
the  wishes  of  the  people.  So  far  as  my  experience  with  these  officers  and  my  knowledge 
of  them  is  concerned,  which  embraces  a  period  of  over  thirty  years,  they  have  been 
faithful  in  the  discharge  of  their  duties,  and  they  have  been  strong  conservators  of  the 
peace  and  very  useful  and  valuable  officers  to  the  people. 

A  man  occupying  the  position  of  judge  of  a  court  can  appreciate  and  understand 
how  embarrassing  it  is  to  have  a  new  man  as  sheriff  to  take  charge  of  and  to  manage 
the  important,  difficult  and  delicate  affairs  connected  with  the  courts  of  this  Common- 
wealth. It  is  always  a  pleasure,  indeed,  a  joy  to  a  judge,  to  know  that  the  sheriff,  the 
executive  officer  of  his  court,  is  well  acquainted  and  familiar  with  all  his  duties  and  can 
perform  them  with  ease  and  fidelity. 

I  hope,  therefore,  gentlemen  of  the  Committee,  that  it  will  be  your  pleasure  tO' 
stand  by  the  report  and  not  to  make  the  officer  ineligible  to  office  simply  because  the 
gentleman  from  Pulaski  believes  in  rotation  of  office.  The  question  is  not  rotation  of 
office;  it  is  ineligibility.  For  one,  I  am  always  opposed  to  ineligibility,  not  because  the 
officer  should  be  cared  for  by  the  people,  but  because  if  the  officer  is  a  good,  useful  and 
faithful  man,  the  people  should  not  be  deprived  of  his  services  simply  because  some- 
body else  whom  the  people  do  not  want  wishes  to  occupy  the  office. 

Mr.  Dunaway:  Mr.  Chairman,  I  wish  to  say  a  word  in  support  of  the  amendment 
offered  by  the  gentleman  from  Pulaski.  It  seems  to  me  that  there  is  one  very  good 
reason  for  making  the  sheriff  ineligible  for  a  second  term,  and  that  is  that  so  many 
estates  are  committed  to  the  hands  of  the  sheriff.  If  he  is  allowed  to  remain  in  office 
for  a  long  time  a  great  many  estates  will  probably  be  committed  to  his  hands,  and 
there  are  a  great  many  gentlemen  who  would  well  discharge  the  duties  of  sheriff  who 
would  not  be  competent  to  manage  the  affairs  of  so  many  different  administrations,  and 
sometimes  the  estates  are  considerable. 
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Mr.  Hancock:  I  think  you  have  misstated,  unintentionally,  of  course,  the  law  in 
regard  to  sheriffs.  As  1  take  it,  if  a  sheriff  has  once  qualified  on  an  estate  and  goes  out 
of  office  he  still  administers  that  estate.  The  estate  once  committed  to  his  hands  remains 
in  his  hands  until  it  is  finally  administered  or  he  is  removed. 

Mr.  Dunaway:  1  never  meant  to  deny  that,  and  it  is  only  an  additional  reason  why 
he  should  not  have  so  many  estates  committed  to  his  hands.  I  say  that  many  men  who 
have  the  office  of  sheriff  and  have  managed  estates  committed  to  their  hands  are  in 
danger  of  not  administering  these  estates  according  to  law  and,  perhaps,  in  danger  of 
bringing  the  estates  into  danger  and  involving  them.  If  a  man  has  been  a  long  time  in 
the  office  of  sheriff  he  will  have  a  great  many  of  these  estates  committed  tO'  him.  He 
will  probably  neglect  them,  having  so  many;  he  will  be  in  danger  of  neglecting  them, 
and  after  a  while  he  will  become  careless  and  m.ore  and  more  neglectful;  and  when 
he  does  go  out  of  office  he  will,  as  the  gentleman  from  Chesterfield  says,  carry  all  of 
the  estates  with  him  to  be  administered  by  him,  and  the  probability  is  that  there  will 
be  confusion  in  the  settlement  of  so  many  estates. 

I  simply  throw  out  that  suggestion  in  support  of  the  amendment  offered  by  the 
gentleman  from  Pulaski. 

Mr.  Wysor:     Mr.  Chairman,  I  do  not  wish  to  be  put  in  the  position  of  attacking  the 
sheriffs  generally  in  the  administration  of  their  duties.    If  they  performed  their  duties 
properly  all  the  time,  I  would  still  occupy  the  same  position.    I  want  rotation  in  office,  I 
and  I  say  they  should  not  hold  office  for  more  than  two  tern^s  so  as  to  get  somebody  else  j 
in  the  office.   A  new  broom  sweeps  clean.   Rotation  in  office  conserves  the  public  good.  I 

But  I  do  say  that  there  is  as  great  an  opportunity  for  fraud  and  combination  and  | 
maladministration  in  the  office  of  sheriff  as  in  any  other  office  in  the  State.    I  know 
that  many  of  the  sheriffs  are  continually  doing  things  to  perpetuate  themselves  in  office. 
There  is  no  question  about  that. 

Now,  sir,  I  do  not  wish  to  go  through  with  a  great  detail  of  a  number  of  things 
which  sheriffs  might  do  to  keep  themselves  in  office.  But  I  stand  here  and  say  that  I 
believe  you  could  not  adopt  a  constitutional  provision  that  would  be  better  for  the  good 
of  the  Commonwealth  than  to  make  sheriffs  ineligible  for  a  second  term.  I  know  that 
there  is  a  disposition  among  the  people  to  say,  as  long  as  a  man  makes  a  good  sheriff, 
let  us  keep  him  in  office.  You  do  not  always  do  it.  Sometimles,  as  long  as  he  is  a  bad 
sheriff,  he  is  kept  in  office.  That  is  the  principle  frequently,  but  not  always,  which 
keeps  him  in  office.  Sometimes  he  fails  to  collect  a  debt  when  he  ought  to  collect  it, 
and  carries  it  in  his  saddle-bags  and  lets  the  man  to  whom  the  money  is  due  sweat  for  it. 
Such  conduct  as  that  sometimes  has  a  tendency  to  keep  him  in  office. 

It  is  frequently  the  failure  to  perform  their  duties  that  keeps  them  in  office;  it  is 
not  always  because  they  perform  them.  Sometimes  when  a  man  does  perform  his  duties, 
and  the  people  know  it,  they  will  keep-  him  in  office  for  that  reason,  also.  | 

Sometimes  they  stay  in  office  for  many  years  when  they  are  anything  else  but  good 
sheriffs. 

Now,  sir,  I  submit  that  we  are  here  working  for  the  public  good,  and  it  is  the  public  i 
interest  that  we  want  to  subserve,  not  the  interest  of  the  sheriffs.    Who  can  deny  that  [ 
after  a  sheriff  has  served  eight  years  it  would  not  be  better  for  the  public  to  have 
somebody  else  act  as  sheriff.    The  same  homely  phrase  applies,  "A  new  broom  sweeps 
clean."    You  would  have  a  clean  administration;  you  would  have  the  sheriff  doing  his 
duty. 

I  have  had  a  great  deal  of  experience  with  sheriffs  in  my  time.  (Laughter.) 

As  far  as  I  am  personally  concerned,  I  get  along  very  well  with  them.  I  have  no 
axes  to  grind  here,  but  I  do  not  hesitate  to  say  that  I  think  about  the  matter.  I  hope 
that  this  Convention  v/ill  put  that  provision  in  the  Constitution  so  that  hereafter  we  will 
have  sheriffs  and  let  them  serve,  if  the  people  so  desire,  eight  years,  but  no  longer.  If  he  j 
serves  four  years,  and  makes  a  good  sheriff,  then  he  should  be  endorsed  by  an  election 
to  the  succeeding  term,  but  after  he  has  served  eight  years  and  done  his  duty  and  re- 
ceived public  benefits,  he  ought  to  be  willing  to  get  out  of  the  office  and  go  to  something 
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else,  and  let  somebody  else  act  as  a  sheriff  for  a  while.  After  four  years  have  expired, 
he  can  become  a  candidate  for  the  ofBce  again,  if  he  choose. 

There  is  a  provision  in  this  report  as  to  treasurer,  who,  it  is  proposed,  shall  hold 
only  two  terms  in  succession,  i  am  in  favor  of  that,  but  I  would  much  prefer  that  you 
would  let  the  treasurer  bold  on  term  after  term  than  the  sheriff  should  do  so,  if  I  had  to 
choose  between  the  two.  But  I  think  both  of  those  officers  ought  to  be  made  ineligible 
after  a  second  term,  until  another  term  had  expired. 

Having  made  these  few  remarks,  I  thank  the  Committee  for  its  attention. 

Mr.  Thornton:  Mr.  Chairman,  I  shall  detain  the  Committee  a  very  few  minutes.  I 
wish  to  say  that  I  listened  with  great  interest  to  what  the  distinguished  gentleman  from 
Pulaski  stated,  and  also  the  gentleman  from  Lancaster.  I  have  the  greatest  respect  not 
only  for  them  personally,  but  for  their  opinions:  and  I  am  satisfied  that  the  gentleman, 
from  Pulaski  was  perfectly  right  when  he  said  that  he  honestly  and  conscientiously 
thought  he' was  right  in  what  he  said.  I  do  not  believe  he  would  advocate  anything  on 
this  floor  that  he  did  not  think  was  correct.  Btit,  tmfortunately,  perhaps,  for  me.  I  can- 
not agree  with  him. 

The  sheriffs  are  not  only  as  a  class,  it  seems  to  me,  men  who  are  exceedingly  im- 
portant in  this  Commonwealth,  but  it  is  a  very  essential  office.  It  is  an  office  in  which 
a  man  ought  tc  know  something  about  the  duties.  He  is  a  sort  of  quasi  lawyer,  and 
after  he  has  become  trained  and  familiar  with  his  duties,  if  he  discharges  them  faith- 
fully and  efficiently.  I  think  that  we  have  a  much  better  officer  than  if  you  take  an  un- 
tried and  new  man  and  put  him  in  that  office. 

As  to  the  objection  raised  by  my  distinguished  friend  from  Lancaster,  that  fre- 
quently estates  are  committed  to  their  hands  and  it  is  necessary  to  get  rid  of  a  good  and 
efficient  officer  in  order  to  give  him  an  opporttmity  to  stop  having  estates  committed  to 
his  hands.  In  my  limited  experience  as  an  attorney  I  have  never  known  an  estate  put 
into  the  hands  of  a  sheriff  that  was  worth  administering".  The  lawyers  always  attend  to 
that  themselves  if  there  is  anything  in  the  estate,  and  when  it  is  committed  to  the 
hands  of  a  sheriff,  with  few  exceptions,  ir  is  done  pro  forma,  for  the  purpose  of  getting 
somebody  to  sue,  or  something  of  that  kind. 

Yii\  Dunaway:  If  the  gentleman  will  permit  me,  I  will  state  that  I  have  known  a 
case  in  which  the  sheriff  became  very  mtich  involved,  and  his  stireties,  too.  in  the  settle- 
ment of  estates. 

Mr.  Thornton:  That  is  one  case,  and  my  friend  here  proposes  to  make  a  Constitu- 
tion to  suit  an  imfortunate  case  that  happened  to  come  under  hi_s  observation;  and  if  it 
bad  not  been  for  that  case  I  have  not  a  dotibt  that  my  friend  here  would  not  favor  this 
change.  I  say  there  may  have  been  those  exceptional  cases,  but  I  think  lawyers  here 
will  bear  me  out  in  the  statement  that  usually  when  estates  are  committed  to  the  hands 
of  a  sheriff  to  be  administered  they  are  usually  cases  in  which  there  is  nothing,  and  the 
sheriff  in  many  cases  actually  does  not  know  that  the  estate  has  been  committed  to  his 
hands. 

We  lawyers  are  in  the  habit,  when  there  is  nothing  in  the  case,  of  making  a  motion 
to  have  it  committed  to  the  sheriff  in  order  that  we  may  have  some  one  to  stand  in  the 
court  that  we  may  sue.  That  is  generally  the  case.  But  suppose  there  should  happen 
to  be  a  case  that  is  committed  to  the  hands  of  the  sheriff  in  which  there  is  something, 
he  occupies  a  very  different  position  from  that  of  treasurer.  There  is  the  attorney  behind 
him  who  has  the  estate  committed  to  his  hands,  and  if  he  is  diligent,  as  attorneys  gener- 
ally are,  he  will  watch  it  and  see  that  the  sheriff  is  forthcoming,  and  that  he  does 
administer  the  estate  in  the  manner  in  which  he  should  administer  it.  In  cases  that  are 
committed  to  the  sheriff,  the  sheriff  may  qualify  and  administer  the  estate  just  as  other 
individuals.  As  I  said,  it  is  always  done  on  the  motion  of  some  attorney,  and  not  only 
the  parties  interested  in  the  estate,  but  the  attorneys  themselves  will  see  that  the  estate 
is  properly  administered  and  that  the  sheriff  does  not  neglect  his  duty.  I  say  that  those 
cases  are  few,  but  when  they  are  I  am  satisfied  the  sheriff  will  see  that  the  estate  is 
administered  as  it  should  be. 

Now  as  to  the  objection  that  my  friend  raises  of  rotation  in  office,  he  speaks  from  his 
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varied  experience,  and  it  has  been  much  more  varied,  I  admit,  than  mine  with  the  sheriffs 
of  the  State;  I  must  confess  that  I  have  not  had  as  much  experience  as  he  has  had,  but  I 
-can  say  that  some  of  the  most  efficient  officers  I  have  ever  seen  have  been  sheriffs,  and 
while  I  know  it  is  so,  because  my  friend  from  Pulaski  says  it  is  so,  it  is  the  first  time  I 
have  ever  heard  of  sheriffs  passing  by  with  a  warrant  in  their  hands  and  failing  to  make 
the  arrest.  In  our  country,  so  far  as  I  know,  they  never  have  been  guilty  of  any  such 
conduct,  and  if  they  should  be,  whether  he  was  a  popular  or  an  unpopular  man,  I  state, 
without  fear  of  contradiction,  that  he  never  would  be  elected  again  to  the  office  of  sheriff 
in  any  county  in  which  I  had  the  pleasure  of  being  familiar  and  acquainted  with  the 
people.  The  people  would  not  elect  him  again;  but  I  say  the  sheriffs  that  I  have  known 
in  my  limited  experience  have  not  been  of  that  sort. 

On  the  contrary,  the  very  reason  why  I  do  not  think  they  ought  to  be  declared  ineli- 
gible is  because  of  the  personal  character  of  the  sheriffs  and  the  faithful  and  efficient 
manner  in  which  they  discharge  their  duties,  so  far  as  my  experience  has  caused  me  to 
become  familiar  with  the  facts. 

Now,  the  treasurer  occupies  an  entirely  different  position.  As  my  distinguished 
friend  from  Chesterfield  says,  he  is  not  a  court  officer;  he  is  not  under  the  control  and 
management  of  the  court;  he  is  not  a  part  and  parcel  of  the  court  itself.  After  hearing 
the  matter  thoroughly  discussed  in  committee,  we  thought  it  was  better  that  the  treas- 
urer should  hold  for  eight  years  and  make  a  settlement  v/ith  the  county  and  districts  of 
the  large  amount  that  he  has  handled.  More  than  that,  as  gentlemen  know,  the  funds 
handled  by  the  sheriff  are  comparatively  very  small.  He  collects  few  executions.  I  was 
surprised  to  hear  my  friend  from  Pulaski  say  that  those  executions  are  frequently  car- 
ried in  his  saddle-bag  pocket  for  weeks  and  months  and  j^ears  without  ever  being  col- 
lected. I  know  that  if  my  friend  from  Pulaski  had  been  attorney  in  a  case  in  which  a 
sheriff  carried  an  execution  in  his  saddle-bags  he  v/ould  have  had  notice  served  on  him 
in  court  and  secured  a  judgment  against  him  and  his  sureties  for  a  failure  to  return  the 
execution.  I  know  my  friend  would  have  done  so,  because  I  know  that  he  is  a  faithful 
and  efficient  and  a  learned  attorney,  and  he  would  knov/  too  well  what  the  interests  of 
his  client  demanded,  and  he  would  see  that  if  his  client's  interests  were  not  protected 
and  the  sheriff  failed  to  return  the  execution  at  the  proper  time  that  he  should  not  come 
back.  You  can  serve  notice  on  him  and  have  that  money  paid.  It  is  not  so  with  the 
treasurer. 

Mr.  Wysor:    Oh!  I  may  have  some  such  cases. 

Mr.  Thornton:  That  is  because  the  gentleman  is  here  in  the  Convention,  and  his 
time  is  so  much  taken  up  that  he  has  been  neglecting  those  executions.  I  think  he  had 
better  adjust  that  sheriff.  I  will  not  say  that  he  should  leave  the  Convention,  because  we 
could  not  do  without  him,  but  if  it  was  not  for  that  I  would  say  it. 

For  these  reasons,  and  after  considering  the  matter  maturely,  the  committee  decided 
that  it  would  be  unjust,  and  it  would  be  working  an  injury  to  the  officers  of  this  Com- 
monwealth to  declare  that  sheriffs  should  be  ineligible  after  serving  two  terms. 

Mr.  Portlock:  Mr.  Chairman,  I  think  I  can  safely  assert  that  I  have  been  one  of  the 
most  modest  men  in  this  Convention,  so  far  as  any  self-assertion  on  my  part  is  concerned. 
I  also  feel  that  I  am  guilty  of  considerable  temerity  in  undertaking  to  combat  the  posi- 
tion taken  and  so  forcibly  sustained  by  the  gentleman  from  Pulaski. 

But  I  feel,  Mr.  Chairman  and  gentlemen  of  the  Committee,  that  this  is  an  important 
matter  which  we  are  considering.  It  is  important,  not  only  to  the  courts  of  this  Com- 
monwealth, but  to  every  lav/yer  practicing  in  those  courts,  and  also  to  the  litigants  whose 
interests  are  involved  in  the  courts  of  the  State. 

I  am  willing  to  concede  that  there  is  considerable  to  be  said  in  opposition  to  the 
matter  of  rotation  in  office,  although  I  feel  that  there  is  more  to  be  said  in  favor  of  it 
when  it  comes  to  a  question  of  cutting  off  the  opportunity  of  having  efficient  officers, 
officers  trained  to  the  duties  of  the  position  to  which  they  are  elected  to  serve  the  people 
of  the  Commonwealth.  I  think  the  office  of  sheriff  is  one  of  the  offices  in  regard  to  which 
far  more  can  be  said  in  favor  of  rotation  when  we  consider  the  necessity  for  efficiency 
in  the  performance  of  the  duties  of  the  office.    I  therefore  feel  that  this  is  an  important 
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question,,  and  one  that  should  not  be  passed  lightly  by.  The  question  of  cutting  off  from 
the  opportunity  of  succeeding  himself  in  office  an  officer  who  has  attained  to  sufficient 
efficiency  and  who  is  in  a  better  position  by  reason  of  his  experience  as  an  officer  to  serve 
the  people  is  an  important  matter. 

There  is  no  question,  Mr.  Chairman,  about  the  fact  that  a  sheriff  is  one  of  the  pecu- 
liar officers  whose  experience  is  absolutely  necessarj^  in  the  proper  discharge  of  his 
duties.  I  have  been  connected  vrith  the  courts  all  of  my  business  life,  which  I  admit 
has  been  very  brief,  and  I  can  safely  say  that  I  have  seen  the  time  on  many  occasions 
when  I  wished  that  a  new  sheriff  had  not  been  elected  to  office  when  I  considered  the 
efficiency  in  the  performance  of  his  duties  of  the  sheriff  who  had  been  deposed. 

I  have  never  seen,  as  has  been  suggested  by  the  gentleman  from  Pulaski,  any  reason 
for  supposing  that  a  sheriff  would  avail  himself  of  the  opportunities  at  his  hands  for  the 
purpose  of  installing  himself  in  the  estimation  of  his  constituency.  On  the  contrary,  if 
there  is  any  one  officer  who  P-iore  than  any  other  is  always  on  the  qui  vive  lest  he  do 
.something  which  is  going  to  militate  against  his  interests  by  reason  of  an  inefficient  dis- 
charge of  his  duties,  that  officer  is  the  sheriff.  I  have  never  known  a  sheriff  to  fail  to 
discharge  his  duties  by  reason  of  any  attempt  on  his  part  to  raise  himself  in  the  estima- 
tion of  his  constittiency  with  reference  to  a  continuance  in  offi-ce. 

The  main  trouble,  as  I  conceive  it,  and  as  I  have  always  experienced  it,  has  been  the 
fact  that  the  new  sheriff  is  not  capable  of  performing  his  duties.  The  duties  of  a  sheriff 
amount  almost  to  a  profession.  It  is  absolutely  necessary  that  he  should  know  how  to 
make  proper  papers,  how  to  execute  those  papers,  and  hovr  to  make  proper  returns 
thereon.  There  is  no  sheriff  who  has  not  had  experience  in  the  office,  who  has  not  had 
occasion  to  perform  the  dtities  of  his  office,  who  can  properly  perform  its  duties;  and  I 
think  every  lawyer  in  this  State  will  bear  me  out  in  that  assertion. 

Now,  upon  the  question  raised  by  the  gentleman  from  Lancaster  as  to  the  fiduciary 
matter  in  the  hands  of  the  sheriff,  v/e  all  know  that  the  sheriff  has  very  little  to  perform 
in  that  direction.    His  duties  as  a  fiduciary  are  altogether  perfunctory. 

I  do  not  know  how  it  was  thirty  years  ago,  when  the  gentleman  from  Lancaster  was 
himself  a  practitioner  of  the  law,  but  certainly  I  know  how  it  is  to-day.  The  duties  of  a 
sheriff  as  to  fiduciary  matters  in  his  hands  amount  absolutely  to  a  perfunctory  perform- 
ance, and  no  harm  can  arise  as  to  that  phase  of  his  duties.  I  have  found  that  the  longer 
the  sheriff  stays  in  office  the  better  he  is  by  reason,  as  I  said  before,  of  his  exprience  and 
his  efficiency  based  upon  that  experience. 

The  gentleman  from  Pulaski  is  altogether  wrong,  I  apprehend,  when  he  asserts  that 
God  made  the  sheriffs.  That  is  not  true  as  I  conceive  it.  The  people  make  the  sheriffs, 
and  if  a  sheriff  is  not  efficient  in  the  performance  of  his  duties,  the  people  are  very  quick 
to  tmmake  him;  and  that  is  the  safety  upon  which  we  ma^y  rely  in  displacing  a  sheriff 
vrhen  he  fails  to  properly  perform  his  duties. 

In  all  my  experience,  and  my  experience  throughout  my  business  life  has  been  with 
the  business  of  the  courts,  I  have  never  known  a  sheriff  to  pass  by  a  person  who  ought 
to  have  been  apprehended  upon  the  ground  that  he  was  charged  with  felony.  On  the 
contrary,  if  there  is  any  one  duty  which  the  sheriff  is  jealous  in  the  performance  of  it  is 
in  the  capture  and  retention  of  the  prisoners  in  his  charge. 

Vv'hile  the  gentleman  is  disposed  to  give  sheriffs  full  justice,  he  has,  to  my  mind,  at 
least  underrated  the  disposition  of  that  officer  to  perform  his  duty  under  all  circum- 
stances and  conditions;  and  in  view  of  the  fact  that  we  must  look  to  the  efficiency  of 
this  officer,  that  we  must  look  to  his  experience  in  office,  and  we  have  to  rely  upon  that 
for  the  proper  discharge  of  his  duties,  it  would  be  altogether  inexpedient,  in  my  humble 
judgment,  to  restrict  that  particular  officer  to  a  given  number  of  terms.  I  hope  this 
Committee  will  not  so  restrict  this  officer  as  to  the  number  of  terms  in  which  he  may 
perform  his  duties. 

The  Chairman:  The  question  is  on  the  adoption  of  the  amendment  offered  by  the 
gentleman  from  Pulaski  (Mr.  Wysor). 

The  amendment  was  rejected,  there  being  on  a  division — ayes,  16;  noes,  39. 
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Mr.  Eggleston:  In  line  3,  section  1,  of  the  minority  report  I  find  this  clause  in  re- 
gard to  Commonwealth's  attorneys: 

One  attorney  for  the  Commonwealth,  who  shall  also  be  Commonwealth's  attorney 
for  the  circuit  court.,  ciork      c  v>,rv  ( iotv. 

Mr.  Thomas  H.  Barnes:  The  committee  is  willing  to  accept  that  amendment,  I  will 
say  to  the  gentleman  from  Charlotte. 

Mr.  Eggleston:    In  regard  to  clerks  I  make  a  similar  motion.    The  report  reads: 

One  county  clerk  who  shall  also  be  the  clerk  of  the  circuit  court. 

It  ought  to  read,  "One  clerk  of  the  court,"  it  seems  to  me,  or  else  leave  it  "one 

county  clerk"  and  not  specify,  and  leave  out  the  words,  "who  shall  also  be  clerk  of  the 
circuit  court."  Then  if  the  name  "county  clerk"  does  not  suit  the  future  action  of  this 
Convention  and  is  not  in  accordance  with  it,  it  can  be  changed  by  the  Committee  on 
Revision. 

The  Chairman:  The  gentleman  from  Charlotte  moves  to  strike  out  the  words,  "who 
shall  also  be  clerk  of  the  circuit  court." 

The  Secretary:  The  member  from  Tazewell  (Mr.  Gillespie)  proposes  to  insert  after 
the  word  "court"  in  line  5  of  section  1,  Article  VII.,  the  following: 

Except  that  in  counties  containing  fifteen  thousand  inhabitants  there  may  be  a 
separate  clerk  for  the  circuit  court. 

Mr.  Hunton:  Mr.  Chairman,  I  have  already  stated  to  the  Committee  that  the  Judi- 
ciary Committee  had  determined  that  there  should  be  but  one  court  between  the  justice 
of  the  peace  and  the  court  of  appeals,  and  that  it  should  be  called  the  circuit  court.  Its 
name,  however,  is  a  matter  of  indifference. 

I  also  stated  that  it  was  the  determination  of  the  Committee  that  there  should  be 
one  clerk  to  that  court,  and  that  the  idea  of  the  Committee  was  that  that  clerk  should 
discharge  the  duties  of  the  clerk  of  the  circuit  court  and  of  the  county  court  as  at  present 
organized,  and  that  the  clerk  of  the  circuit  court,  under  the  new  Constitution,  should 
take  charge  of  the  records  now  in  the  county  clerk's  office  and  should  discharge  these 
duties  in  addition  to  those  at  present  devolving  upon  the  clerk  of  the  circuit  court. 

In  addition  to  that,  the  report  of  the  Committee  on  the  Judiciary  will  recommend 
that  to  that  clerk  be  given  jurisdiction  of  matters  of  probate,  etc.,  in  vacation.  That 
committee  has  considered  this  matter  and  deems  it  unwise  to  have  a  multitude  of 
offices,  and  that  we  should  have  this  one  clerk  to  the  one  court.  I  ask  the  Convention 
at  this  time  not  to  anticipate  the  work  of  this  committee  and  to  be  providing  offices 
that  it,  in  its  judgment  at  least,  has  deemed  unnecessary  for  the  judicial  system  it  has 
contemplated.  If  the  Convention,  after  they  have  received  the  report  of  the  committee 
and  have  seen  the  system  of  judiciary  that  it  recommnds,  or  that  shall  be  adopted  by 
the  Convention,  then  think  that  an  additional  clerical  force  is  necessary,  it  seems  to  me 
then  would  be  the  timje  to  consider  and  pass  upon  this  question.  I  ask  that  at  this  stage 
at  least  the  amendment  offered  by  my  friend  from  Tazewell  be  voted  down. 

Mr.  Keezell:  Mr.  Chairman,  I  think  it  would  be  very  desirable  if  by  some  means 
this'  matter  might  be  passed  by  or  postponed  for  the  present.  I  am  not  one  of  those  who 
believe  that  the  public  good  is  going  to  be  subserved  by  placing  upon  one  man  the  whole 
responsibility  of  the  clerk's  duties  in  a  large  county.  I  represent  upon  this  floor  a  county 
where  it  taxes  six  or  seven  men,  busily  engaged  in  two  offices,  to  keep  the  records  of  the 
county  clerk's  office  and  the  circuit  court  clerk's  office.  I  do  not  think  it  would  be  well 
in  a  county  like  that  to  say  that  one  man  shall  have  entire  supervision;  that  we  shall 
elect  one  man  and  that  he  shall  appoint  all  the  deputies. 

Mr.  Eggleston:  Mr.  Chairman,  it  seems  to  me  if  the  amendment  I  offered  is 
adopted  it  will  leave  the  matter  suggested  by  the  gentleman  from  Rockingham  for  future 
consideration.   The  clause  will  then  read  "one  county  clerk." 
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Now,  if,  when  the  report  of  the  Judiciary  Committee  comes  in,  the  gentleman  from 
Rockingham  or  the  delegate  from  any  other  large  county  thinks  that  the  interest  of  his 
county  requires  that  there  shall  be,  in  addition  to  the  county  clerk,  also  a  circuit  court 
clerk,  he  can  accomplish  that  by  an  amendment  to  the  report  of  the  Judiciary  Committee. 
But  it  is  absoltitely  certain  that  there  has  to  be  one  clerk  in  every  county. 

Xow.  why  not  provide  for  it?  We  can  do  it  here.  Let  it  read  ■'county  clerk. Then 
either  the  Committee  on  Revision  can  change  the  name,  if  they  think  it  necessary,  or  a 
provision  can  be  put  into  the  section  of  the  report  of  the  Judiciary  Committee  saying  that 
the  county  clerk  shall  be  the  clerk  of  the  circuit  court.  Then  you  will  have  the  whole 
matter  arranged.  I  see  no  necessity  whatever  for  postponing  action  upon  this  section 
until  that  report  comes  in.  because  it  is  an  absolute  fact  that  in  every  county  we  must 
have  at  least  one  clerk.  That  is  what  we  provide  for.  If  in  the  future  in  order  to  dc 
the  v.-ork  of  the  circuit  court  it  is  necessary  to  have  another  clerk  in  some  counties,  it 
can  be  provided  for  when  we  provide  for  the  circuit  court. 

The  substitute  offered  by  :\Ir.  Gillespie  was  rejected,  and  the  amendment  of  Mr. 
Eggleston  adopted. 

On  motion  of  ^Iv.  Claggett  B.  Jones,  the  Committee  arose  and  the  Convention  ad- 
journed until  to-morrow,  Wednesday,  October  16,  at  10  o'clock  A. 


WEDNESDAY.  October  16.  1901. 

The  Convention  met  at  10  o'clock  A. 

Prayer  by  Rev.  W.  B.  Beauchamp,  of  Richmond. 

The  Committee  of  the  Whole. 

The  President:  The  special  order  for  this  hour  is  the  proposed  amendment  to  the 
rules  offered  by  the  gentleman  from  Danville  (Mr.  Withers),  whi^  the  Secretary  will 
read. 

The  Secretary  read  as  follows: 

Resolved.  That  after  this  day  the  Committee  of  the  WTiole  shall  be  abolished,  and 
all  matters  shall  be  considered  by  the  Convention. 

Mr.  Withers:  Mr.  President,  in  adA'ocating  a  proposition  by  which  I  hope  time  may 
be  saved,  I  certainly  shall  consume  but  little  of  the  time  of  the  Convention. 

In  offering  this  resolution  my  desire  was  not  in  anywise  to  limit  or  restrict  debate 
so  long  as  that  debate  was  necessary  or  informing  or  relevant.  The  sole  idea  I  had  was 
to  get  this  Convention  into  a  position  where  something  could  be  definitely  settled  upon 
and  decided.  However  hard  we  may  have  worked,  and  I  believe  it  is  generally  conceded 
that  this  is  a  working  body,  the  fact  remains  that  nothing  definite  has  been  done,  so  far 
as  the  framing  of  a  new  Constittition  is  concerned.  The  only  three  definite  things  that 
have  been  done,  have  been  done  without  the  aid  of  the  Committee  of  the  "\\Tiole. 

The  Convention  resolved  not  to  take  an  oath;  it  resolved  to  print  the  speeches  of 
its  members;  and  it  decided  the  contested  election  case  of  Treat  vs.  Gregory;  and  it 
decided  each  and  every  one  of  those  questions  of  propositions  without  the  aid  of  the 
Committee  of  the  T\Tiole.  It  did  it  intelligently.  It  did  it  after  full  and  free  and  intelli- 
gent debate  in  every  respect.  Every  detail,  all  of  the  mintiti^,  all  of  the  grounds,  the 
reasons,  the  arguments  pro  and  con  were  advanced  to  the  satisfaction  of  the  Convention, 
and  a  final  decision  reached  without  the  necessity  of  having  all  of  those  arguments  re- 
peated before  us  at  least  twice. 

Xow,  the  Committee  of  the  \^.Tiole  necessitates  practically  three  discussions  of 
every  question  about  which  there  is  a  strenuous  fight.  We  have  all  of  those  discussions 
first,  in  the  Committee  of  the  ^Miole.  We  will  have  them  again  when  the  matters  are 
reported  to  the  Convention  for  final  action  prior  to  the  submission  of  them  to  the  Com- 
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mittee  on  Final  Revision.  The  Committee  on  Final  Revision  will  present  to  the  Con- 
vention, as  i  understand,  the  discrepancies  and  the  differences  and  the  lack  of  harmony 
between  different  parts  of  the  Convention,  when  a  third  discussion  will  almost  neces- 
sarily be  invited  and  be  brought  upon  the  Convention  on  every  question  which  has  al- 
ready been  settled  twice.  It  does  seem  to  me  that  this  Convention  could  decide  many 
of  the  questions  without  the  necessity  of  recurrence  to  the  Committee  of  the  Whole. 

The  gentleman  from  Fairfax  (Mr.  Moore)  early  in  the  stages  of  this  controversy  as 
to  whether  or  not  we  should  retain  the  Committee  of  the  Whole,  explained  its  origin. 
It  really  has  no  necessity  for  existence  in  these  latter  days  in  a  deliberative  body,  except 
where  such  questions  as  appropriations  of  large  sums  of  money  and  for  various  and 
many  purposes  are  under  consideration. 

The  Committee  of  the  Wliole  is  practically  an  uncontrollable  body.  We  cannot 
make  a  motion  to  adjourn,  except  by  permission  of  the  Convention.  We  cannot  make  a 
motion  to  pass  by  or  to  table,  except  by  permission  of  the  Convention.  We  cannot  even 
preserve  order  in  the  Committee  of  the  Whole,  except  by  rising  and  reporting  to  the 
Convention  that  the  disorder  is  such  that  the  Committee  of  the  Whole  has  had  to  appeal 
to  the  Convention  to  maintain  order  in  its  own  body,  or  unless  the  President  of  the 
Convention  sees  fit  to  walk  up  and  dispossess  the  chairman  of  the  Committee  of  the 
Committee  of  the  Whole  from  his  seat  and  compel  the  body  to  preserve  order.  There  is 
practically  nothing  we  can  do  in  Com.mittee  of  the  Whole  toward  the  final  adjustment  of 
any  question  except  that  the  mere  amending  and  adopting,  subject  to  the  approval  of  the 
Convention,  of  anything  that  comes  before  us.  We  cannot,  in  strict  parliamentary  law, 
alter  the  language  of  a  single  provision  that  is  referred  to  us  for  our  consideration  and 
decision.  The  only  two  parliamentary  motions  that  are  in  order  in  Committee  of  the 
Whole,  unrestricted  as  we  have  it,  are  to  amend  and  to  adopt  and  to  rise  and  report  tO' 
the  Convention.  .  I 

Now,  it  seems  to  me,  Mr.  President,  we  should  at  least  so  restrict  our  deliberations 
in  Committee  of  the  Whole  as  to  enable  us  to  cut  off  the  debate  when  it  becomes  irrelv3- 
vant  or  to  prevent  the  introduction  into  debate  of  irrelevant  matters  and  matters  not 
properly  under  the  consideration  at  that  tim^e,  and  their  discussion,  which  their  introduc- 
tion necessarily  involves.  , 

Now,  we  may  console  ourselves  with  the  idea  that  the  questions  that  are  discussed 
in  Committee  of  the  Whole  are  more  fully  brought  out,  the  language  is  made  more 
accurate  and  clear,  and  the  details  more  fully  considered.  Whenever  and  wherever  such 
details  and  minutise  exist  as  to  justify  going  into  Committee  of  the  Whole,  I  should  be  , 
ready  and  willing  to  go  into  it  at  once;  but  I  submit  that  in  the  great  majority  of  ques- 
tions involved  in  the  reports  of  these  committees  no  such  details  and  no  such  minutiae 
exist  as  to  justify  double  and  triple  discussion  of  every  matter  before  the  Convention. 

I  believe  it  has  been  said  by  the  highest  authority  that  "by  their  fruits  ye  shall  know 
them."  So  far  as  framing  a  Constitution  is  concerned,  so  far  as  concerns  a  definite 
settlement,  decision  and  conclusion  of  any  matter  is  concerned,  this  Convention  is  prac- 
tically a  barren  fig  tree,  and  so  far  as  free  and  full  discussion  is  concerned,  the  question  I, 
of  the  oath,  and  the  Treat-Gregory  contest  show  conclusively  that,  so  long  as  the  debate 
gives  information,  so  long  as  the  debate  is  reasonable  and  relevant,  this  Convention  has 
no  desire  whatsoever  in  anywise  to  limit  or  restrict  it. 

I  offer  the  resolution  not  for  the  purpose  of  taking  away  the  rights  and  liberties  of 
the  people,  not  for  the  purpose  of  cutting  off  anybody  in  debate,  not  for  the  purpose  of 
unreasonably  limiting  or  restricting  discussion  of  any  question,  not  for  the  purpose  of 
doing  anything,  except  so  far  as  is  necessary  to  prevent  the  double  and  triple  discus-  ' 
sions  of  every  question  that  may  come  up  before  us  for  our  consideration. 

Just  one  other  objection.    I  took  the  trouble  to  compile  just  what  we  cannot  do  in  , 
Committee  of  the  Whole,  and  the  difficulties  of  not  being  able  to  do  these  things  to  ' 
which  I  am  about  to  call  the  attention  of  the  Convention  is  shown  in  the  fact  that  we 
frequently  lose  about  a  quarter  of  an  hour  in  developing  the  presence  of  a  quorum  when 
a  quorum  sits  here  present  in  Committee  of  the  Whole. 

I  will  name  them  in  the  order  in  which  they  are  compiled  by  the  authorities.  In 
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Committee  of  the  Wliole  we  cannot  ascertain  the  lack  of  a  quorum,  except  by  reporting 
that  fact  to  the  Convention  itself.  We  cannot  call  the  yeas  and  nays  on  any  question, 
unless  ordered  to  do  so  by  the  Convention  itself.  We  cannot  limit  debate  on  any  ques- 
tion unless  so  ordered.  We  cannot  prevent  the  introduction  of  irrelevant  matters,  im- 
proper matters,  matters  that  absolutely  have  no  connection  with  the  question  under  dis- 
cussion, and  their  discussion,  unless  we  appeal  to  the  Convention  to  relieve  us,  by  a  rule 
for  that  purpose,  from  such  discussion.  We  cannot,  as  I  have  already  said,  preserve 
order  in  Committee  of  the  Whole,  except  by  appeal  to  the  Convention  as  a  body  or  to 
the  President  of  the  Convention.  We  cannot  adjourn  without  rising  and  reporting  and 
asking  the  permission  of  the  Convention  so  to  do.  We  cannot  settle  anything  definitely. 
We  cannot,  under  strict  parliamentary  law,  change  the  words  or  punctuation  of  a  sen- 
tence, a  phrase,  a  clause,  an  article,  or  a  section  that  may  have  been  referred  to  us  by 
the  Convention  as  a  whole. 

The  result  of  that,  and  the  most  serious  defect  of  the  Committee  of  the  Y\1iole,  is 
that  the  very  fact  that  none  of  these  things  can  be  done  puts  the  Convention  in  the 
position  and  has  put  it  for  the  past  week  in  the  position  of  transacting  business  with  a 
bare  quortim  present,  has  put  it  in  the  condition  and  in  the  position  of  having  to  lose 
much  of  its  time  in  developing  the  presence  of  a  quorum,  although  a  quorum  was  present. 
"WTiile  we  sit  here  seriously  and  solemnly  seeking  to  restrict  the  Legislature,  by  requiring 
them  to  have  fifty-one  votes  in  the  House  of  Delegates  and  twenty-one  votes  in  the  Sen- 
ate to  pass  a  bill  or  to  create  a  new  oflice,  the  yerj  body  that  seeks  to  put  that  restric- 
tion upon  the  Legislature  is  sitting  here  with  fifty-four  or  fifty-five  members  present,  and 
putting  restrictions  upon  another  body  which  they  themselves  do  not  regard  while  so 
seeking  to  bind  that  other  body. 

The  greatest  evil  of  the  unlimited  Committee  of  the  'WTiole  is  the  fact  that  as  soon 
as  we  resolve  ourselves  into  Committee  of  the  WTiole  we  are  barely  able  to  keep  a 
quorum  within  this  bodj*  for  the  consideration  of  questions  before  it.  And  that  neces- 
sarily involves  this  further  ill,  that  those  who  absent  themselves — and  I  am  not  free 
from  that  suspicion  myself;  unconsciously  we  do  it,  because  we  know  we  will  have  the 
opportunity  to  hear  all  of  those  discussions  in  Convention  again — the  Yery  fact  that  we 
absent  ourselves  from  Committee  of  the  "VvHiole  while  discussions  of  questions  are  going 
on  simply  means  that  those  of  us  who  are  absent  either  temporarily  or  for  a  few  mo- 
ments come  back  into  the  Committee  of  the  Whole  or  the  Convention  uninformed  and 
desire  further  information  or  the  reading  of  the  pending  proposition  in  order  to  know 
how  to  vote  or  where  we  are  or  what  v>'e  are  doing. 

Now,  I  apologize  for  having  taken  up  this  time.  I  have  simply  done  it  in  order 
that  I  might  present,  as  best  i  could,  the  reasons  I  have  had  for  the  introdtiction  of  this 
resolution. 

Mr,  Brown:  Mr.  President,  I  propose  to  take  up  the  time  of  the  Convention  very 
briefly  in  opposing  the  resolution  offered  by  the  gentleman  from  Danville.  I  am  very 
much  interested  in  this  subject,  and  consider  that  it  is  vital  to  the  proper  dispatch  of 
the  business  of  this  body.  All  will  agree,  I  think,  that  if  we  can  secure  the  best  results 
by  taking  a  little  more  time  in  our  deliberations,  we  should  take  such  necessary  time.  I 
shall  endeavor,  however,  very  briefly  to  show  that  little  or  no  time  will  be  saved  by 
adopting  the  proposed  resolution.  I  shall  further  endeavor  to  show  that  the  best  results, 
the  most  mature  and  deliberate  conclusions  by  the  Convention,  can  only  be  reached  by 
retaining  the  Committee  of  the  Whole. 

As  to  the  matter  of  time  saved.  In  the  Convention  there  would  be  the  fullest  debate. 
This  point  is  conceded  by  the  gentleman  from  Danville.  It  has  been  conceded  by  him  in 
citing  the  instances  that  we  have  in  which  the  Convention  has  acted.  No  man  can  say 
that  the  debate  there  was  not  of  the  fullest  character.  Each  of  those  questions  was  a 
question  of  grave  importance.  Does  any  man  in  the  Convention  wish  to  invite  such  full 
and  free  discussion  in  the  Convention  on  every  question  of  small  importance  in  which 
there  may  be  a  quibble?  Gentlemen  will  be  very  tenacious  of  their  views  and  willing  to 
take  up  the  time  of  the  Convention  in  debating  matters  that  are  unimportant. 

As  I  said,  in  the  Convention  there  would  be  the  fullest  debate  on  every  proposition 
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if  not  referred  to  the  Committee  of  the  Whole.  There  would  be  numberless  roll  calls  on 
unimportant  as  well  as  important  questions,  and  in  all  probability  there  would  be  dila- 
tory motions  on  many  questions.  However,  questions  disposed  of  in  Committee  of  the 
AVhole  by  decisive  majorities  will  only  require  a  roll  call  on  the  final  passage  or  rejection 
in  the  Convention,  so  that  members  may  then  record  their  votes. 

Practically  time  will  be  saved  by  the  double  use  of  the  Committee  of  the  Whole  and 
the  final  action  in  the  Convention,  as  against  unlimited  debate  and  unlimited  roll  calls 
and  unlimited  dilatory  motions  in  Convention  itself,  acting  finally  on  each  proposition  as 
it  is  brought  before  us. 

Then,  under  the  resolution  of  the  gentleman  from  Danville,  as  I  understand  his  in- 
tention, he  would,  as  far  as  he  was  individually  concerned,  agree  that  matters  of  import 
should  be  carried  into  Committee  of  the  Whole.  We  would  have  there  no  limitation 
upon  debate,  but  an  extra  debate  in  Convention  as  to  whether  a  question  should  be  sub- 
mitted to  the  Committee  of  the  Whole,  and  that  debate  might  be  on  each  individual  ques- 
tion as  the  members  on  this  floor  might  choose  to  inject  such  a  debate  into  the  delibera- 
tions of  this  body. 

The  gentleman  from  Danville  might  agree  that  some  question  should  go  into  Com- 
mittee of  the  Whole.  Many  other  gentlemen  on  the  floor  might  not  be  willing  to  agree 
that  the  question  should  go  into  Committee  of  the  Whole.  We  would  in  that  manner 
provide  not  for  cutting  off  debate,  but  for  extra  debate  as  to  whether  each  individual 
question  should  be  submitted  to  the  Committee  of  the  Whole. 

I  wish  to  draw  attention  again  to  the  undue  power  that  would  be  placed  in  the  hands 
of  a  committee  making  a  report  to  influence  the  action  of  the  Convention  on  the  ques- 
tion of  the  submission  of  any  of  these  questions  individually  to  the  Committee  of  the 
Whole.  There  would  be  a  majority  vote  required  as  to  whether  such  questions  should  be 
submitted  or  not.  It  seems  to  me  that  no  gentleman  can  contend  that  that  would  be  in 
the  interest  of  economy  of  time.  There  would  be  on  a  question  of  this  kind  extended 
debate,  the  same  parliamentary  tactics  and  roll  calls,  and  great  consumption  of  time. 
Then  there  would  be  a  further  debate  in  Committee  of  the  Whole.  There  would  be  noth- 
ing gained  in  time  in  any  event,  and  possibly  there  would  be  a  much  greater  consump- 
tion of  time  than  by  the  present  plan. 

I  believe  it  will  be  fairly  conceded  that  the  action  of  the  Committee  of  the  Whole, 
whether  by  a  bare  majority  or  not,  fairly  represents  the  sentiment  of  the  Convention.  A 
great  many  of  the  gentlemen  who  are  absent  from  the  deliberations  of  this  body  in  Com- 
mittee of  the  Whole  are  absent  under  pair  on  the  question  that  is  being  discussed,  and 
that  fact  does  not  develop  itself,  because  under  the  rules  of  the  Committee  of  the  Whole 
pairs  are  not  necessarily  announced.  What  gentleman  has  a  right  to  say  here  that  be- 
cause a  man  is  absent  during  the  consideration  of  a  matter  in  Committee  of  the  Whole 
he  is  not  under  pair?  It  seems  to  me  that  that  is  a  matter  which  is  overlooked  by  the 
gentleman  from  Danville. 

Now,  on  matters  settled  by  decisive  majorities  in  Committee  of  the  Whole  the  vote 
in  Convention  can  and  will  be  cut  off  on  final  consideration.  Matters  on  which  the  mind 
of  the  Convention  is  in  doubt  will  be  debated  and  redebated  under  any  plan  that  may  be 
proposed.  If  the  committee  reports  are  acted  upon  partially  in  Convention  and  partially 
in  Committee  of  the  Whole,  the  anomalous  condition  may  be  presented  of  recorded  votes 
in  Convention  on  a  question  that  may  be  germane  to  a  matter  in  some  other  report  to  be 
later  considered  in  Committee  of  the  Whole  or  in  the  Convention  itself. 

Consider,  gentlemen,  the  insidious  effect,  the  possible  result,  in  Convention  on  ques- 
tions of  this  character.  The  purport  of  a  resolution  may  not  be  understood  at  the  time 
even  by  the  mover.  I  do  not  mean  in  this  to  attribute  to  any  gentleman  the  purpose  to 
offer  a  resolution  having  that  effect  upon  the  future  consideration  of  a  matter  knowingly, 
but  the  deliberations  of  this  body  take  up  here  many  propositions  of  different  character. 
That  resolutions  introduced  may  have  the  insidious  effect  without  even  the  knowledge 
or  intent  of  the  mover  of  the  resolution,  and  it  may  escape  the  attention  of  the  body 
itself.    Affirmative  or  negative  action  in  the  Convention  upon  the  reports  of  one  com- 
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;j^jtiee  unavoidably  liave  undue  effect  upon  the  future  consideration  of  the  reports  of 
other  committees. 

I  think  the  proper  procedure  is  the  following:  This  body,  as  has  been  stated  on 
this  floor,  is  a  single  body.  It  has  no  check  upon  its  deliberations.  It  is  a  body  unlike 
any  other  body  that  assembles.  The  gentleman  has  referred  to  the  rules  of  the  Commit- 
tee of  the  Whole.  I  concede  all  he  says  on  that  point  as  to  the  fact  that  such  are  the 
rules;  but  is  there  anything  in  his  remarks  or.  in  fact,  to  show  that  the  Convention 
itself,  sitting  v-ith  a  bare  ouorum,  cannot  pass  matters  of  the  deepest  importance  to  this 
Commonwealth?  Is  there  any  assurance  that  if  we  dispense  with  the  Committee  of  the 
Whole  there  will  on  every  proposition  that  comes  before  this  body  necessarily  be  a  full 
house?  On  the  other  hand,  if  we  consider  all  these  matters  in  Committee  of  the  Whole, 
act  upon  them  deliberately,  and  let  them  lie  on  the  table  for  future  consideration  in  the 
Convention,  the  attention  of  the  members  of  this  body  and  the  attention  of  the  public 
will  be  called  to  the  matters  of  importance,  and  the  Convention  itself  will  have  the  op- 
portunity to  take  them  up  and  consider  them  in  a  full  Convention,  and  every  member 
here  will  have  had  warning  that  such  is  the  proposed  procedure,  and  he  cannot  plead  that 
action  was  taken  in  his  absence,,  action  which  is  irrevocable,  unavoidable  though  his 
absence  may  have  been  or  negligent  of  duty  as  he  may  have  been. 

I  think  the  proper  procedure  for  this  Convention  is  to  act  upon  the  reports  of  all 
the  committees  in  detail  in  Committee  of  the  ^M-iole  before  carrying  anything  into  the 
Convention  for  final  action.  The  provisions  of  many  of  these  reports  interlock  and  are 
interdependent.  W'e  can  act  on  each  proposition  independently  and  reach  conclusions 
on  different  points,  or  pass  by  interdependent  provisions  for  later  consideration.  The 
good  sense  of  this  body  will  permit  that  to  be  done  by  tmanimous  consent  without  tm- 
necessary  points  of  order. 

The  gentleman  states  that  a  motion  to  pass  by  is  not  in  order  in  Committee  of  the 
^Aliole.  But.  if  I  recollect  aright,  when  we  were  considering  the  report  of  the  Legislative 
Committee,  tipon  the  motio-n  of  the  chairman  and  by  unanimous  consent,  matters  were 
passed  by  that  were  interdependent  and  interlocked  with  matters  that  were  to  come 
up  from  other  committees.  The  final  consideration,  then,  of  every  question  will  be  had 
with  the  advantage  of  a  composite  view  by  this  body  of  its  action  taken  in  Committee 
of  the  T^Tiole  on  every  report.  In  other  words,  each  member  will  then  have  before  him 
for  final  consideration  m  the  Convention  a  rough  draft  of  the  whole  Constitution  as 
proposed.   In  no  other  way  can  this  result  be  obtained. 

Gentlemen,  I  believe  that  it  is  the  proper  thing  for  this  Convention  to  retain  the 
Committee  of  the  WTiole  in  the  interest  of  the  saving  of  time  and  in  the  interest  of  proper 
and  mature  deliberation  and  final  conclusions  of  this  body,  and  I  hope  the  resolution  of 
the  gentleman  from  Danville  will  be  voted  down. 

Mr.  Harrison  proposed  the  following  amendment  as  a  substitute: 

Resolved.  That  after  this  day  the  Committee  of  the  ^\Tiole  shall  be  abolished  and 
all  matters  shall  be  considered  by  the  Convention.  Two-thirds  of  the  members  present 
shall  be  required  to  order  the  pending  question. 

^Ir.  Hunton  offered  the  following  as  a  substitute: 

In  Committee  of  the  ^Miole  any  member,  fifteen  others  concurring,  shall  have  a 
right  to  demand  the  yeas  and  nays  tipon  any  question  at  any  time  before  the  vote  be  put. 

Mr.  Wise:  Mr.  President,  I  promise  the  Convention  that  I  will  not  detain  them 
more  than  a  few  moments.  This  matter  has  been  discussed  previously.  The  resolution 
^  offered  by  the  gentleman  from  Danville  is  different  in  form  but  the  same  in  effect  as 
I  the  resolution  which  was  offered  by  the  honorable  gentleman  from  Fairfax  (:\Ir.  IMoore) 
in  September,  and  vvTiich  was  fully  discussed  at  that  time.  The  resolution  offered  by 
the  gentleman  from  Fairfax  was  so  to  amend  the  rules  under  which  we  are  proceeding 
as  to  repeal  the  latter  portion  of  Rule  6,  which  requires  that  ••all  reports  of  standing 
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committees  relating  to  changes,  amendments,  alterations,  or  provisions  of  the  Constitu- 
tion shall  be  referred  to  the  Committee  of  the  Whole  without  debate. 

That  resolution  was  fully  discussed  and  at  that  time  my  friend,  the  honorable  dele- 
gate from  the  county  of  Augusta  (Mr.  Quarles)  it  seems  to  me  fully  demonstrated  that 
this  rule  ought  not  to  be  abolished.  He  told  the  Convention,  and  it  is  unnecessary  for 
me  to  repeat  it,  that  in  all  previous  Conventions  in  Virginia  all  these  subjects  had  been 
fully  discussed  in  Committee  of  the  Whole.  And  there  is  a  reason  for  it  which  I  will 
state  in  a  moment.  The  gentleman  from  Danville  tells  us  that  nothing  definite  is  deter- 
mined in  the  Committee  of  the  Whole.  Why,  of  course  not.  The  Committee  of  the 
Whole  was  not  intended  to  determine  anything  definite.  What  is  the  object  of  the  Com- 
mittee of  the  Whole?  I  will  read  from  Mell  on  Parliamentary  law  what  was  read  by 
the  honorable  gentleman  from  Augusta:  "The  Committee  of  the  Whole,  as  its  name  im- 
ports, is  composed  of  all  the  members  of  the  assembly  and  its  purpose  is" — without  read- 
ing the  language — to  afford  an  opportunity  for  a  full,  free  and  uninterrupted  discussion 
of  important  questions. 

We  are  forming  a  Constitution  for  Virginia  which  is  to  remain  the  organic  law  of 
the  Commonwealth  not  for  a  year,  but,  perhaps,  for  thirty  or  fifty  years,  and  it  is  well 
and  proper  that  this  body  should  have  an  opportunity  for  a  free  and  full  discussion  of  all 
the  important  questions  before  they  are  decided. 

Gentlemen  have  told  us  that  the  House  of  Delegates  of  Virginia  has  abolished  the 
Committee  of  the  Whole.  Other  legislative  bodies  have  not  abolished  it.  The  Congress 
of  the  United  States  has  not  abolished  it.  The  most  important  matters  of  public  con- 
cern are  there  debated  in  the  Committee  of  the  Whole. 

But,  sir,  we  are  in  a  different  situation.  The  House  of  Delegates  has  a  Senate  to 
review  and  revise  its  action.  The  House  of  Delegates  and  Senate  of  Virginia  have  a 
Governor  to  review  and  revise  their  action.  But  our  action  is  final.  There  is  no  power 
in  the  Commonwealth  to  revise  or  correct  any  mistakes  we  may  make. 

Let  me  give  the  members  of  this  Convention  an  example.  But  a  few  days  ago  the 
Committee  on  the  Legislative  Department  offered  for  the  consideration  of  the  Con- 
vention the  proposition  that  the  legislative  department  of  this  government  should  only 
be  convened  in  session  quadrennially.  That  was  a  subject  with  which  most  of  the  mem- 
bers of  the  Convention  were  not  familiar;  only  the  members  of  the  Committee  on  the 
Legislative  Department  having  had  an  opportunity  for  the  discussion  of  the  question.  It 
was  considered  in  Committee  of  the  Whole  and  determined  in  the  affirmative.  The 
action,  as  the  gentleman  from  Danville  says,  was  not  final,  and  we  are  glad  that  it  was" 
not  final.  All  the  members  of  the  Convention  heard  a  full  and  free  discussion  of  the 
question  by  those  who  have  considered  it,  and  from  that  time  to  this  they  have  had  an 
opportunity  for  deliberation,  an  opportunity  for  an  examination  of  the  question,  and  in 
the  Convention  that  question  will  again  come  under  consideration,  and  it  ought  to  come 
under  consideration,  and  it  ought  to  come  under  consideration  again.  Such  a  question 
as  that  ought  not  to  be  decided  hastily.  There  ought  to  be  full  and  free  discussion  of 
such  a  grave  proposition;  there  ought  to  be  time  for  deliberation;  there  ought  to  be 
time  for  examination.  If  we  continue  to  pursue  this  course,  Mr.  President,  the  result  is 
that  probably  when  we  come  into  Convention  again  to  vote  upon  the  question  a  different 
decision  may  be  reached. 

The  gentleman  says  that  we  have  been  in  session  here  for  four  or  five  months  and 
nothing  has  been  done.  Why  has  nothing  been  done?  Has  it  been  the  fault  of  the 
Committee  of  the  Whole?  Where  are  the  reports  of  the  committees?  There  have  been 
only  three  made,  and  two  of  them  have  been  fully  discussed  and  disposed  of.  The  other 
committees  of  the  Convention  have  not  reported.  I  do  not  mean  to  be  understood  as 
casting  reflections  upon  them  because  they  have  not  reported.  They  had  to  take  time 
to  dispose  of  subjects  which  had  been  committed  to  them.  But  I  reply  to  the  gentleman 
from  Danville  that  no  time  has  been  lost  because  we  have  adopted  the  Committee  of 
the  Whole  as  a  method  of  procedure.  The  Committee  of  the  Whole  has  kept  pace  with 
the  action  of  this  House. 

He  tells  us  that  if  it  shall  be  developed  that  there  is  no  quorum  the  Committee  must 
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rise  and  go  into  Convention.  Is  tliax  the  fault  of  tlie  Committee  or  is  it  tlie  fault  of  tlie 
members  wlio  are  not  liere  to  do  the  duty  imposed  upon  them  by  their  people?  But  if 
Tou  go  into  Convention  and  there  is  no  quorum,  what  then?  The  rule  is  that  you  must 
either  have  a  call  of  the  House  or  you  must  adjourn. 

I,  sir,  am  in  favor  of  the  Committee  of  the  TMiole:  first,  because  it  affords  an  oppor- 
tunity for  a  free  and  full  discussion  of  every  question,  unembarrassed  by  drastic  rules 
vrhich  are  necessarj-  for  the  government  of  a  legislative  bodj";  second,  because  after  the 
full  and  free  discussion  of  a  question  in  Committee  of  the  WTiole,  an  opportunity-  is 
afforded  to  members  to  make  an  examination  and  to  deliberate  before  they  are  called 
upon  to  give  the  final  vote. 

There  are  other  questions  vhich  vre  have  decided.  The  gentleman  from  Accomac 
(Mr.  TVestcott)  proposed  that  that  clause  of  the  Constitution  vrhich  provides  that  private 
property  shall  not  be  taken  for  public  uses  vrithout  just  compensation  shall  be  sa 
amended  as  to  read  that  private  property  shall  neither  be  taken  nor  damnified  for  public 
uses  without  just  compensation.  That  is  another  important  question  which  we  debated 
and  decided  in  the  Committee  of  the  WTiole.  We  have  heard  able  arguments  from  those 
who  have  studied  that  question.  We  have  time  now  to  consider  and  to  study  it,  and 
when  we  come  in  the  Convention  to  cast  our  final  vote  we  will  be  better  prepared  to 
cast  it  than  we  would  have  been  if  we  had  not  used  the  Committee  of  the  Y^Tiole. 

In  other  words,  Mr.  President,  the  Committee  of  the  T\Tiole  is  equivalent  to  a  second 
House.  It  converts  the  Convention  into  two  Houses.  The  action  of  the  Committee  of 
the  Whole  will  be  reviewed  and  if  necessary  revised  hy  the  action  of  the  Convention. 

I  thank  the  Convention  for  their  patient  hearing. 

Mr.  Braxton:  Mr.  President,  it  seems  to  me  that  this  is  a  matter  of  very  gi^eat  im- 
portance to  the  business  of  this  House.  YvTiy  it  is  that  this  repeated  and  persistent 
attempt  is  made  to  abolish  the  Committee  of  the  "WTiole,  I,  for  one,  cannot  understand. 
It  is  said  by  those  gentlemen  who  advocate  that  view  that  there  are  a  great  many  dis- 
advantages of  the  Committee  of  the  Y^Tiole,  that  this  thing  might  be  done,  and  that 
thing  might  be  done,  that  this  trouble  might  be  encountered,  and  that  trouble  might  be 
encountered.  The  fact  is  that  although  we  have  had  the  Committee  of  the  'WTiole  for 
several  months  none  of  these  supposed  disadvantages  have  as  yet  developed,  and  in 
no  single  case  that  I  am  aware  of  has  the  Committee  of  the  Wliole  proven  an  obstruction 
to  the  business  of  this  body. 

It  seems  unfortunate  to  me,  'Mv.  President,  if  after  having  proceeded  as  far  as  we 
have  done  with  most  elaborate  and  full  and  satisfactory  debate  on  every  question  that 
has  come  before  this  body,  we  should  now  determine  that  we  will  cut  short  debate,  just 
as  we  are  upon  the  eve  of  considering  what  are  by  far  the  most  important  subjects  that 
"Will  come  before  this  body,  subjects  upon  which  it  is  most  difficult  to  form  our  opinions, 
subjects  which  are  most  far-reaching  in  their  consequences,  subjects  which  should  have 
by  far  the  fullest  and  most  elaborate  debate. 

Is  it  possible,  sir,  that  when  such  questions  as  the  suftT'age,  matters  involved  in  the 
report  of  the  Committee  on  the  Judiciary,  in  the  report  of  the  Committees  on  the  Organi- 
zation and  Government  of  Cities  and  of  Counties  and  the  Committee  on  Taxation,  are 
about  to  be  debated  and  discussed  in  this  body,  which  has  spent  so  much  time,  has 
been  so  liberal  in  aff^ording  ample  discussion  to  such  questions  as  we  have  heretofore 
t  iiad  before  us,  should  now  undertake  to  cut  short  and  throttle  debate  on  those  things 
for  which  principally  we  were  called  into  being? 

Mr.  President,  it  is  impossible  for  the  various  members  of  this  Convention  to  per- 
sonally attend  the  sessions  of  all  the  sub-committees,  either  to  hear  the  discussions  there 
or  to  lay  their  views  before  the  committees  before  the  reports  are  made.  The  conse- 
quence is  that  too  many  of  us,  the  first  opportunity  we  have  of  knowing  about  these 
matters  that  are  being  considered  by  sub-committees,  and  particularly  the  first  oppor- 
tunity we  have  of  presenting  our  views  on  the  subject,  is  in  Committee  of  the  TSTiole, 
and  we  should  like  to  be  able  to  express  our  views  in  the  first  place  with  that  same 
freedom  of  discussion  before  a  committee. 

Many  of  us  in  the  course  of  the  discussion  may  change  or  modify  our  views.  We 
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do  not  wish  to  be  recorded  on  one  side  or  the  other  of  these  questions  when  they  first 
come  up,  because  we  are  not  prepared  at  the  time  to  comm,it  ourselves  on  them.  We 
wish  to  k'eep  our  minds  in  a  receptive  condition  until  at  least  we  have  become  satisfied 
as  to  the  correctness  of  our  own  views,  i  think,  therefore,  that  that  is  one  of  the 
advantages  of  the  Committee  of  the  Whole. 

But  the  most  important  consideration  and  the  one  I  wish  most  earnestly  to  impress 
upon  this  body  is  that  the  Committee  of  the  Whole  is  the  only  safeguard  or  protection 
that  we  have  against  hasty  and  ill-considered  legislation.  When  we  consider,  sir,  the 
vast  ana  incalculable  importance  of  the  work  we  are  doing,  when  we  consider  its  irrevo- 
cable character,  we  need  more  safeguards  and  protection  against  hasty  consideration 
than  any  deliberative  body  in  this  country;  and  without  the  existence  of  the  Committee 
of  the  Whole  we  are  absolutely  without  any.  We  are  a  runaway  engine,  with  incalculable 
power,  and  with  the  brakes  thrown  off,  and  no  means  on  earth  to  check  our  onward 
course,  possibly  of  destruction  to  ourselves  and  those  who  are  dependent  upon  us. 

It  has  been  the  idea  of  somie  gentlemen  in  this  Convention  that  when  we  have 
formed  a  Constitution  we  shall  proclaim  it.  Is  it  possible,  sir,  if  the  people  have  en- 
trusted us  to  that  extent,  that  we  should  come  here  exercising  that  awful  power  with 
so  little  idea  of  the  responsibilities  upon  us  that  we  rush  on  to  form  a  Constitution  with- 
out that  consideration  and  without  those  safeguards  that  are  thrown  around  even  the 
proceedings  of  an  ordinary  town  council?  I  say,  sir,  with  due  respect  to  the  gentlemen 
who  may  differ  with  me  on  this  question,  that  it  seems  to  me  that  this  evinces  a  lack  of 
appreciation  of  the  vast  responsibilities  that  rest  upon  us  and  what  we  owe  to  the 
people  who  have  confided  this  great  power  in  our  hands. 

As  it  was  stated  here,  there  are  many  members,  and  I  may  say  a  considerable  ma- 
jority of  the  members  of  this  Convention,  who  are  absolutely  without  any  experience  in 
parliamentary  matters.  It  is  bad  enough  that  we  should  be  at  that  disadvantage  when 
the  time  comes  for  final  action,  but  to  take  us  at  the  very  start,  to  meet  us  at  the 
threshold  with  a  body  of  rules  which  will  place  us  at  such  disadvantage  to  those  gentle- 
men who  happen  to  be  skillful  parliiamentarians,  I  say  is  widening  the  breach  between 
US  so  far  as  our  capacity  may  be  to  cope  on  even  ground  with  each  other.  It  places 
those  unskilled  in  parliamentary  matters  at  the  utmost  disadvantage  to  others,  and  it 
enables  one  or  two  men,  by  the  skillful  handling  of  those  rules  to  get  through,  this 
body  provisions  which  will  not  meet  the  indorsement  of  the  majority  of  them,  to  cut 
short  debate,  to  apply  the  rules  of  cloiture,  to  pass  upon  a  proposition  when  the  men 
who  favor  it  have  never  yet  even  had  an  opportunity  of  giving  their  reasons  for  it.  | 

I  say,  sir,  that  of  all  bodies  in  the  world,  the  one  in  which  any  approach  to  cloture  i 
should  be  most  repudiated,  is  that  of  a  Constitutional  Convention,  such  as  we  have  here 
to-day. 

This  whole  thing  amounts  to  this,  as  I  understood  was  practically  avowed  by  the  \ 
gentleman  from  Danville.    It  is  nothing  more  or  less  than  a  deliberate,  undisguised 
attempt  to  put  us  in  a  position  where  cloture  can  be  applied  to  us  and  where  debate  may  i 
be  throttled. 

It  has  long  been  recognized  by  all  men  who  have  given  thought  to  this  subject  that 
it  is  absolutely  essential,  for  the  due  consideration  of  bodies  of  this  sort  of  matters  that  h 
come  before  them,  that  there  should  be  two  chambers.    Legislative  bodies  have  them.  ' 
The  councils  of  every  city  of  any  importance  have  two  chambers,  so  that  matters  can 
he  considered  and  considered  again,  so  that  a  second  and  more  mature  thought  can  be 
given  to  them  in  the  light  of  what  was  developed  in  the  first  debate  on  the  subject. 

Not  only  that,  sir,  but  as  was  well  pointed  out  by  the  distinguished  gentleman  from 
Richmond,  we  ourselves,  recognizing  the  importance  of  putting  some  safeguard  and  check 
upon  such  hasty  legislation,  have  adopted,  so  far  as  concerns  our  action  in  Committee  of 
the  Whole,  a  provision  that  in  the  Legislature,  whose  acts  are  more  or  less  evanescent, 
which  can  be  recalled  at  the  very  next  meeting  of  the  Legislature,  which  do  not  involve 
anything  like  the  importance  to  the  people  that  our  action  does,  which  deals  only  with 
concrete  subjects,  the  exact  extent  and  scope  of  which  may  be  seen  with  the  glance  of  an 
eye,  not  only  shall  there  be  two  chambers,  but  that  in  addition  to  that  no  bill  shall  pass 
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until  it  shall  have  been  formally  introduced,  printed,  read  three  times,  laid  upon  the 
table,  and  only  after  three  days  can  it  for  the  first  time  be  gotten  through,  and  I  believe 
then  on  a  recorded  vote  in  each  house. 

"ViTiat  have  we  here  if  the  Committee  of  the  Whole  is  abolished?  A  resoluiion  can 
be  introduced  and  railroaded  through  the  House  in  five  minutes  from  the  time  vre  first 
hear  of  it,  and  unless  the  next  day  a  motion  is  made  to  reconsider,  it  cannot  be  recon- 
sidered, save,  I  suppose,  by  unanimous  consent;  and  if  the  very  vote  that  passes  it  vrill 
thereupon  vote  down  the  motion  to  reconsider  it  is  practically  irrevocable.  That,  sir,  is 
applied  as  a  method  of  dealing  with  constitutional  questions  and  enacting  constitutional 
law.  which  is  so  far-reaching  that  no  man  can  see  the  end  of  it,  dealing  frequently  with 
abstract  principles,  and  which  is  to  form  a  law  of  government  for  us  tmtil  this  genera- 
tion shall  be  no  more.    I  say,  sir,  it  Is  a  most  dangerous  experiment. 

In  legislative  action  not  only  does  every  bill  have  to  pass  this  sort  of  an  ordeal,  but 
it  is  reviewed  again  by  the  GovernoT,  a  third  tribunal.  We  have  nothing  of  that  sort  to 
check  us  here.  Again,  sir,  it  is  restrained  by  the  provisions  of  the  very  Constitution 
that  we  are  making,  so  that  it  c-annot  be  very  radical  in  any  event.  We  have  absolutely 
nothing  to  restrain  us  here.  "Xo  pent-up  L'tica"-'  confines  our  power,  unless  it  be  the 
fifteenth  amendment  to  the  Federal  Constitution. 

In  addition  to  that,  sir,  the  courts  sit  in  review  upon  the  action  of  the  Legislature; 
but  no  court  can  review  our  action.  When  we  consider  these  things,  gentlemen,  can  it 
be  that  men,  after  giving  thought  to  this  question,  can  say  we  should  cut  short  anything 
that  may  tend  to  throw  light  upon  the  subjects  we  have  to  dispose  of  here? 

As  I  say,  even  the  paltry  little  town  councils  are  almost  invariably  restrained  by  pro- 
Yisions  of  their  charters  that  every  little  ordinance  must  lie  upon  the  table  one  or  two 
weeks  before  it  can  be  acted  upon. 

The  experience  of  this  body  shows  the  great  value  of  second  thotight  and  of  funher 
consideration.  In  the  matter  of  juries  in  criminal  cases,  on  second  consideration,  this 
body  reversed  itself.  In  the  matter  of  the  administration  of  laws  in  regard  to  the  work- 
ing of  public  roads,  upon  reconsideration,  this  body  reviewed  and  reversed  itself.  I  say, 
sir,  that  our  own  experience  has  shown  us  the  advantage  of  this  thing. 

Gentlemen  say  we  cannot  find  out  whether  there  is  a  quorum  present.  We  can  find 
out,  sir,  just  as  readily,  although  b:--  a  different  method,  whether  a  quonim  is  present  in 
Committee  of  the  Whole  as  we  can  in  the  House.  In  the  House  all  you  have  to  do  is  to 
call  the  roll  and  you  find  no  quorum.  In  the  Committee  of  the  Whole  you  move  to  rise, 
if  you  want,  and  you  will  find  the  lack  of  a  quorum  just  as  quickly.  Every  one  of  these 
supposed  objections  to  the  Committee  of  the  Whole  is  purely  and  absolutely  theoretical. 
I  submit,  sir,  that  if  they  were  real  there  is  not  one  of  them,  or  all  of  them  put  together, 
that  compares  in  importance  to  the  consideration  that  we  will  be  cut  0*3  from  giving  to 
matters  that  will  come  before  this  body  that  proper  consideration  and  deliberate  action 
which  are  necessary  to  reach  a  proper  conclusion. 

We  consider  them  in  Committee  of  the  Whole,  and  then,  later  on.  we  give  them  a 
second  consideration,  the  Committee  of  the  Whole  being,  as  the  gentleman  from  Rich- 
mond suggested,  practically  a  second  House.  It  is  the  only  thing  we  have  to  take  the 
place  of  the  rule  in  the  Legislature  requiring  every  bill  to  lie  over  for  several  days;  the 
only  thing  to  take  the  place  of  the  second  chamber;  to  take  the  place  of  the  final  review 
by  the  Governor;  to  take  the  place  of  the  check  which  our  Constitution  puts  upon  the 
Legislature,  and  to  take  the  place  of  the  review  by  the  courts.  Take  that  off  and  we  are 
like  a  runaway  horse,  without  anything  on  eaith  to  check  us. 

Mr.  OTlaherty:  Will  the  gentleman  permit  me  to  read  from  Reed's  Rules  to  show 
that  it  is  competent  to  fix  a  smaller  number  to  constitute  a  quorum  in  the  Committee  of 
the  T\liole  than  in  the  Convention?  If  that  be  true,  and  if  we  were  to  fix  a  less  number 
for  a  quorum  in  the  Committee  of  the  Whole,  we  could  go  ahead  and  transact  business. 
Reed's  Rules,  page  GS.  says: 

The  same  number  constitutes  a  quorum  in  the  Committee  of  the  Whole  which  is 
necessary  in  the  assembly  itself,  but  the  assembly  may  fix  the  number  to  suit  itself,  the 
Committee  being  but  the  creature  of  the  assembly  like  any  other  committee. 
53 — Consr.  Deb?. 
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So  the  objection  as  to  a  quorum  may  be  obviated  by  having  a  smaller  quorum  for 
the  Committee  of  the  Whole,  which  in  Convention  could  not  do  business. 

Mr.  Braxton:  Certainly  it  could  be  obviated,  but  I  submit  that  it  is  just  as  easy  to 
have  a  quorum  attending  in  Committee  of  the  Whole  as  attending  in  the  Convention; 
and  the  very  men  who  will  leave  the  Convention  will  on  the  same  occasion  leave  the 
Committee  of  the  Whole,  and  we  no  more  advance  our  interests  in  that  respect  than  if 
we  had  not  done  anything  at  all. 

Mr.  O'Flaherty:  I  simply  wish  to  call  the  attention  of  my  friend  to  the  fact  that  we 
cannot  do  that  in  Convention,  and  we  can  do  it  in  Committee  of  the  Whole. 

Mr.  Braxton:  If  necessary  that  could  be  done,  but  my  point  is  that  it  is  not  even 
necessary  to  do  it;  that  the  same  interest  that  will  keep  members  here  in  Convention 
will  keep  them  here  in  Committee  of  the  Whole. 

Mr.  President,  one  word  more  and  I  am  done.  It  is  proposed  by  way  of  amendmem 
that  we  shall  introduce  a  provision  for  taking  a  recorded  vote  in  Committee  of  the  Whole, 
I  am  free  to  say  that  I  certainly  prefer  that  to  the  abolition  of  the  Committee  of  the 
Whole,  but  it  does  seem  to  me  that  it  has  many  of  the  evils  which  the  original  resolution 
of  the  gentleman  from  Danville  presents.  If  we  have  the  call  of  the  roll  in  Committee  of 
the  Whole  it  seems  to  me  it  is  obnoxious  to  these  objections.  In  the  first  place,  if  we 
can  have  the  call,  we  will  be  constantly  having  the  call,  and  if  the  idea  be  to  save  time 
we  are  making  an  excuse  for  losing  time  by  having  repeated  roll  calls  in  Committee  of 
the  Whole. 

But  the  next  objection,  it  seems  to  me,  is  more  important.  When  these  matters  come 
before  us  in  Committee  of  the  Whole  many  of  us  have  not  yet  formed  any  opinion  on  the 
subject.  Opinions  which  we  may  form  and  express  in  Committee  of  the  Whole  we  may 
want  to  change  afterwards.  It  is  true  we  have  a  substitute  for  the  second  House,  but 
both  houses  are  composed  of  ourselves,  and  if  we  are  to  go  on  record  in  the  first  instance 
it  will  largely  impair  the  benefit  of  our  second  consideration  of  it,  because  the  first  thing 
that  will  be  done,  when  a  man  wishes  to  change  his  vote,  to  confront  him  with  the  re- 
corded vote,  showing  that  he  voted  otherwise  before.  That  has  a  great  influence  on  some 
gentlemen,  not  that  they  are  afraid  to  change  their  minds,  not  that  they  wish  to  conceal 
their  real  views,  because  every  word  they  say  is  written  down  here,  but  pride  of  opinion 
is  one  of  the  weaknesses  of  human  nature,  which  is  stronger  with  some  men  than  with 
others.  Some  men  will  even  verbally  express  themselves  like  the  man  who  said  the  horse 
was  eighteen  feet  high.  He  admitted  that  he  did  not  go  to  say  it,  but  having  said  it  he 
would  die  by  it. 

I  say  if  you  are  going  not  only  to  do  that,  but  to  make  the  man  record  himself  on  it, 
you  have  put  a  great  handicap  on  a  man's  ability  to  give  upon  second  consideration  an 
unbiased  view  and  vote  on  the  subject.  Many  of  us  are  not  prepared  to  go  on  record  om 
these  questions  in  Committee  of  the  Whole;  and  one  of  the  objects  of  the  Committee  of 
the  Whole  is  not  only  to  have  two  considerations,  but  that  the  first  preliminary  consid- 
eration shall  be  as  free  and  untrammeled  as  possible. 

There  is  no  more  reason  for  recording  his  vote  there  than  there  is  in  sub-committee, 
and  it  is  undesirable  to  do  it,  because  it  impairs  the  efficiency  of  the  final  consideration 
which  he  gives  to  the  measure  when  it  comes  to  be  enacted.  That  is  the  only  time  when 
there  is  any  use  in  recording  it.  If  any  gentleman  wishes  to  have  the  House  go  on 
record  he  can  call  for  the  yeas  and  nays  when  the  matter  comes  up  for  final  decision. 
The  end  crowns  the  work.  That  is  the  time,  and  the  only  time,  when  it  is  important  tO' 
him  or  to  anybody  else  that  it  shall  be  known  what  his  view  is  on  it  when  he  comes  to 
act,  and  not  what  his  opinion  was  to-day  or  yesterday,  and  to  trace  up  the  various  steps 
by  which  he  reached  the  conclusion  he  did.  It  wastes  time.  It  is  a  consumption  unneces- 
sarily of  time,  and,  as  I  said,  it  impairs  the  efficiency  of  the  final  consideration. 

In  conclusion,  Mr.  President,  I  will  say  that  I  for  one,  and  I  believe  that  I  am  not 
peculiar  in  fhis,  but  that  every  member  of  this  House  can  say  so  as  truly  as  I  can,  have 
not  shirked  any  work  since  I  have  been  in  this  body.  I  believe  it  has  been  as  conscien- 
tious, as  patriotic,  and  as  hard-working  a  body  of  men  as  I  ever  saw.  I,  sir,  am  un- 
moved by  the  clamors  made  through  the  press  of  the  country  about  our  wasting  time 
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jjgj-e — clamors  raised  by  men  who  doubtless  have  not  done  so  much  work  in  the  last 
twelve  months  as  we  have  done  in  the  last  thirty  days. 

We  alone  are  responsible  for  the  work  we  are  doing  here,  and  I  say  we  must  take 
our  time  to  do  it  right,  and  if  it  is  necessary  that  a  question  shall  be  debated  three  weeks 
I  would  debate  it  and  stay  here  as  long  as  there  is  any  new  light  to  be  thrown  upon  it, 
so  that  when  we  do  come  to  our  conclusion  it  will  be  satisfactory  at  least  to  our  own 
consciences.  If  we  want  to  get  through  quickly,  if  we  want  to  expedite  our  work,  let  us 
do  it  by  doing  the  work  and  not  by  shirking  it;  let  us  do  it  by  considering  these  ques- 
tions and  giving  our  views  to  our  brethren  and  patiently  listening  to  their  views,  and 
not  by  cutting  off  debate  and  thereby  saving  ourselves  from  the  work  we  ought  to  do. 

I  trust,  Mr.  President,  that  the  motion  of  the  gentleman  from  Danville,  as  well  as 
the  substitute  offered  by  the  gentleman  from  Fauquier,  to  permit  the  calling  of  the  yeas 
and  nays  in  Committee  of  the  Whole,  will  be  both  voted  down,  and  that  we  shall  proceed 
hereafter,  as  we  have  heretofore,  with  a  due  consideration  of  our  business,  under  rules 
which  will  enable  us  to  give  it  the  fullest  and  most  mature  consideration  before  we  come 
to  act  upon  it. 

The  President  ruled  that  the  amendments  offered  by  Messrs.  Harrison  and  Hunton 
were  not  in  order,  since  they  provided  for  a  change  of  the  rules. 

The  pending  question  being  ordered,  the  vote  was  taken  upon  the  resolution  pro- 
posed by  Mr.  Withers,  and  it  was  rejected — ayes,  7 ;  noes,  55. 

The  vote  was  recorded  as  follows: 

Yeas — Messrs.  George  K.  Anderson,  Ayers,  Thomas  H.  Barnes,  Claggett  B.  Jones, 
Orr,  Smith,  Withers— 7. 

Nays — Messrs.  Barbour,  Barham,  Manly  H.  Barnes,  Bolen,  Braxton,  Bristow,  Brooke, 
Brown,  P.  W.  Campbell,  Cobb,  Crismond,  Dunaway,  Earman,  Eggleston,  Epes,  Fairfax, 
Fletcher,  Garnett,  Gilmore,  Gillespie,  James  W.  Gordon,  R.  L.  Gordon,  Gregory,  Han- 
cock, Hardy,  Ingram,  Lincoln,  Lovell,  Meredith,  Moncure,  Mundy,  Newton,  O'Flaherty, 
Pedigo,  Pettit,  Phillips,  Pollard,  Portlock,  Quarles,  Richmond,  Rives,  Stebbins,  Stuart, 
Tarry,  Thom,  Thornton,  Turnbull,  Vincent,  Waddell,  Walker,  Watson,  Wise,  Woodhouse, 
Wysor,  The  President. — 55. 

The  following  pairs  were  announced: 

Mr.  Hooker  with  Mr.  Hatton;  Mr.  Lindsay  with  Mr.  Bouldin;  Mr.  Green  with  Mr. 
Thomas  L.  Moore;  Mr.  Keezell  with  Mr.  Walter;  Mr.  Westcott  with  Mr.  Hamilton;  Mr. 
Glass  with  Mr.  Flood;  Mr.  Hunton  with  Mr.  Parks;  Mr.  Mcllwaine  with  Mr.  Daniel;  Mr. 
Boaz  with  Mr.  Yancey;  Mr.  Harrison  with  Mr.  Kendall;  Mr.  R.  Walton  Moore  with  Mr. 
Blair. 

The  first  named  in  each  case  would  have  voted  in  the  affirmative. 
A  motion  to  reconsider  the  vote  by  which  the  resolution  was  rejected  was  voted 
down. 

On  motion  of  Mr.  Thomas  H.  Barnes,  the  Convention  resolved  itself  into  Committee 
of  the  Whole  for  the  purpose  of  further  considering  the  report  from  the  Committee  on 
the  Organization  and  Government  of  Counties.   Mr.  Wise  in  the  chair. 

Mr.  Eggleston:  I  should  like  to  ask  the  chairman  of  the  committee  if  it  was  the 
intention  of  the  committee  to  change  the  method  of  electing  the  superintendent  of  the 
poor  and  the  surveyor? 

Mr.  Thomas  H.  Barnes:  The  committee  recommend  that  they  shall  be  elected  by 
the  people. 

Mr.  Keezell:  I  suggest  this  amendment,  if  I  am  in  order,  that  they  shall  be  ap- 
pointed in  the  manner  provided  by  law. 

Mr.  Thornton:    That  will  be  acceptable.   There  is  no  objection  to  that. 

Mr.  Quarles:  I  desire  to  offer  an  amendment  to  the  clause  relating  to  the  ineligi- 
bility of  treasurers  for  a  third  term. 

The  Chairman:  The  Secretary  will  read  the  amendment  proposed  by  the  gentleman 
from  Augusta. 

The  Secretary:    After  the  word  "treasurer,"  in  line  5,  page  2,  strike  out  the  follow- 
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ing  words,  "who  shall,  after  the  second  term,  be  ineligible  to  the  same  office  for  the  next 
succeeding  term,  for  either  treasurer  or  deputy  treasurer." 

Mr.  Watson:  On  the  same  subject  I  offer  the  following  amendment  as  a  substitute 
for  the  whole  of  the  clause  relating  to  the  treasurer:  After  the  words  "who  shall," 
insert  the  following: 

Be  elected  for  a  term  of  eight  years  and  be  ineligible  for  re-election  for  the  next 
succeeding  term  to  the  office  of  treasurer  or  deputy-treasurer. 

Mr.  Watson:  I  will  say,  Mr.  Chairman,  that  it  is  with  some  reluctance  I  offer  an 
amendment  to  the  report  of  this  committee.  Upon  an  examination  of  the  report  I  see 
that  it  is  signed  by  thirteen  members  out  of  the  fifteen  members  of  that  committee.  It 
is  such  an  unusual  occurrence  in  this  body  to  have  an  agreement  of  so  many  members 
of  a  committee  that  1  feel  some  trepidation  in  undertaking  to  antagonize  their  recom- 
mendation. 

The  amendment  proposed  by  myself  relates  not  only  to  the  first  section  of  the 
report  of  the  committee,  but  to  the  fourth  section,  where  the  question  of  terms  of  office 
is  dealt  with.  I  understand  that  the  substitute  offered  by  myself  changes  the  recom- 
mendation of  the  committee  in  but  one  respect.  The  committee  provides  for  a  four 
years'  term  for  county  treasurers  and  makes  that  officer  ineligible  after  a  second  term. 
The  substitute  is  intended  to  provide  an  eight  years'  term  for  county  treasurer  and  to 
make  him  ineligible  at  the  end  of  that  term.  So,  the  only  difference  is  that  the  report 
of  the  committee  imposes  an  election  in  the  middle  of  the  term  which  I  would  confer 
upon  him. 

My  judgment  is  that  the  chief  evil  under  which  the  collecting  agencies  of  this  Com- 
monwealth suffer  at  present  is  that  by  virtue  of  their  situation  they  are  forced  to  carry 
the  people  who  are  the  tax-payers  of  the  Commonwealth,  so  that  in  a  large  measure 
instead  of  collecting  the  revenue  of  the  State  (I  say  it  with  no  reflection  upon  their 
official  character),  they  are  collecting  popularity  instead  of  taxes. 

That  is  a  hardship  upon  the  collecting  officers  of  the  Commonwealth,  because  in 
carrying  the  tax-payers,  as  they  are  forced  to  do,  by  virtue  of  their  situation,  they  them- 
selves get  behind.  While  the  people  of  Virginia  are  to  be  congratulated  upon  the  fact 
that  there  have  been  so  few  defalcations  and  embezzlements  on  the  part  of  the  collecting 
officers,  the  truth  is  that  wherever  a  thing  of  that  sort  has  occurred  I  believe  it  has 
been  due  to  the  fact  that  the  collecting  officer  undertook  to  carry  too  many  people  in  his 
tax  accounts,  and  left  the  balance  against  himself  at  the  end  of  the  fiscal  year. 

In  many  of  the  larger  counties  of  the  State,  and  I  might  say,  sir,  in  all  of  the 
counties  of  the  southeastern  section  of  the  State,  the  collection  of  taxes  has  become  a 
serious  practical  question.  In  some  sections  of  the  Commonwealth  the  county  treasurer 
not  only  has  to  carry  a  large  portion  of  the  white  tax-payers,  but  he  has  to  hunt  delin- 
quent darkey  tax-payers  with  a  telescope  in  order  to  find  them.  I  submit  that  that  is 
too  much  of  a  hardship  on  the  part  of  these  officers.  I  believe  that  if  he  were  ineligible 
for  re-election  so  that  he  would  have  no  inducement  to  carry  tax  accounts,  and  if  we 
were  to  give  him  eight  years  to  hold  his  office,  there  would  be  no  hardship  imposed  in 
not  allowing  him  to  be  eligible  to  that  office  after  one  term  had  expired. 

Mr.  Chairman,  I  know  that  such  a  provision  would  deprive  the  people  of  the  power 
and  the  capacity  to  retain  in  office  persons  whom  they  may  desire  to  continue  in  office, 
but  so  far  as  my  own  district,  represented  upon  this  floor,  is  concerned,  I  will  say  that 
the  treasurers  have  held  their  offices  for  many  terms,  and  I  believe  that  they  themselves 
would  feel  relieved. 

Mr.  Wysor:  Will  it  not  suit  you  to  make  the  term  four  years  and  make  them  in- 
eligible for  the  next  succeeding  term  instead  of  making  the  term  eight  years? 

Mr.  Watson:  I  think  in  the  office  of  collecting  taxes  more  perhaps  than  in  any 
other  office  experience  with  the  people  and  experience  in  the  business  adds  to  the  effi- 
ciency of  the  work  performed.  I  believe  it  takes  a  treasurer  two  or  three  years  to 
learn  the  people  of  his  county,  to  learn  their  solvency  and  to  learn  their  disposition  to 
jpay  taxes,  to  know  whom  to  press  and  whom  not  to  press.   I  am  satisfied  the  Common- 
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wealth  ought  to  have  the  benefit  of  that  information  for  certainly  a  period  of  years  after 
it  has  been  acquired.  I  do  not  believe  that  a  term  of  eight  years  would  be  too  long.  I 
see  that  the  committee's  report  provides  that  the  county  clerks  shall  be  elected  for  the 
term  of  eight  years;  and  I  for  one  submit  that  the  provision  would  operate,  in  my  judg- 
ment, to  the  satisfaction  of  the  people  and  to  the  efficiency  of  the  administration  if  the 
county  treasurer  were  given  an  eight  years'  term  and  made  ineligible  for  re-election. 
Mr.  Quarles:    Mr.  Chairman,  the  committee's  report  reads  as  follows: 

One  county  treasurer,  who  shall,  after  the  second  term,  be  ineligible  to  the  same 
office  for  the  next  succeeding  term,  for  either  treasurer  or  deputy-treasurer. 

This  provision  prohibits  the  re-election  of  a  treasurer  for  a  third  term.  The  substi- 
tute proposed  is  to  the  effect  that  a  treasurer  shall  be  elected  for  a  term  of  eight  years 
and  be  ineligible  for  a  second  term. 

I  do  not  understand  what  good  can  be  accomplished  by  prohibiting  the  re-election 
of  a  treasurer  for  either  a  second  or  a  third  term.  It  has  been  admitted  here  by  the 
gentleman  who  preceded  me  that  there  are  but  few  defalcations;  that  the  treasurers 
are  discharging  their  duties  faithfully;  and  yet  it  is  proposed  that  we  shall  put  in  our 
Constitution  a  provision  that  will  prevent  their  re-election,  even  though  they  may  merit 
it  and  the  people  may  desire  it. 

What  will  be  the  result?  in  eight  years  every  treasurer  in  the  State  will  be  turned 
out,  if  either  the  substitute  or  report  be  adopted.  All  of  them,  or  nearly  all,  it  is  said, 
are  good  and  efficient  officers.  We  know  that  they  are  faithful  and  competent,  most  of 
them,  because  they  have  been  tried  and  have  shown  themselves  to  be  so.  The  people 
through  years  have  been  turning  down  the  men  at  elections,  who  are  unfit  and  incompe- 
tent, until  they  have  reached  the  point  when  all  of  their  treasurers,  excepting  very  few, 
are  known  to  be  eflLicient  officers.  The  chances  will  be,  if  these  men  shall  be  turned  out 
by  our  action  here,  that  out  of  the  number  that  shall  be  elected  to  take  their  places, 
many  will  prove  to  be  undeserving  and  incompetent.  It  would  be  much  wiser,  I  submit, 
for  us  to  leave  this  question,  whether  these  officers  shall  succeed  themselves,  to  the 
people.  Let  them  say  at  the  elections  whether  or  not  the  incumbent  shall  be  continued 
in  office.  If  he  is  a  good  man,  has  proven  himself  to  be  an  efficient  officer,  the  likelihood 
is  that  such  a  man  will  be  continued  in  office.  If  he  has  shown  himself  to  be  unfaithful 
and  inefficient,  the  people  will  turn  him  out,  in  all  probability,  as  they  ought  to  do.  My 
objection  to  this  report  and  to  the  substitute  is  that  we  by  adopting  either,  will  be 
undertaking  to  decide  for  the  people  a  m^atter  that  they  should  be  permitted  to  decide 
for  themselves.   My  opinion  is  that  this  matter  should  be  left  entirely  with  the  people. 

Now,  the  eight  years'  term  is  too  long.  If  the  people  elect  an  inefficient  man,  they 
should  not  be  compelled  to  wait  eight  years  before  they  can  get  rid  of  him.  They  should 
have  an  opportunity  to  turn  him  out  and  put  in  a  better  man  without  waiting  so  long. 

Mr.  Chairman,  I  have  nothing  further  to  say  on  this  subject.  I  hope  the  Committee 
will  leave  the  question  as  to  hov/  long  a  treasurer  should  hold  office  where  it  properly 
belongs,  with  the  people. 

Mr.  Lindsay:  Is  it  not  a  fact  that  the  goodness  and  efficiency  or  the  badness  and 
inefficiency  of  the  treasurers  is  not  determined  very  often,  if  at  all,  until  after  they  go 
out  of  office,  and  it  is  not  a  fact  that  nearly  every  county  surrounding  your  own,  with 
few  exceptions,  has  had  a  defaulting  treasurer? 

Mr.  Quarles:  I  think  it  is  true  that  the  defalcations  which  have  occurred  have  re-- 
suited  from  inefficiency,  and  they  have  occurred  in  the  first  terms  of  their  office,  when 
they  did  not  know  how  to  attend  to  their  duties.  As  was  stated  by  the  gentleman  from 
Nottoway  (Mr.  Watson),  it  takes  two  or  three  years  before  an  officer  can  learn  to  under- 
stand his  duties,  and  then  he  will  have  after  this  only  five  years  to  serve  according  to  the 
substitute  of  the  gentleman  from  Nottoway. 

Now,  sir,  if  there  were  economy  and  efficiency  in  the  provision  contained  in  this: 
report,  I  should  favor  it.  But  I  want  to  hear  the  gentleman  from  Danville  (Mr.  Withers), 
who  proposes  to  combine  the  offices  of  treasurer  and  sheriff.  If  he  can  show  that  the 
duties  of  these  two  offices  can  be  as  efficiently  discharged  by  one  officer  as  by  two,  and 
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there  is  economy  in  it,  1  will  support  his  substitute.  I  wish  to  hear  from  him  on  that 
point,  but  for  the  present  I  want  the  law  to  stand  as  it  is. 

Mr.  Watson:  Is  it  not  your  information  that  wherever  defalcations  have  occurred 
it  was  in  offices  which  have  been  filled  for  a  long  time  by  the  same  individual? 

Mr.  Quarles:  My  information  is  very  meagre  on  that  point.  I  know  of  only  two  or 
three  cases  of  defalcation  and  they  occurred  in  the  first  term  or  two^ — ■ 

Mr.  Lindsay:    How  about  the  defalcation  in  Rockingham  county? 

Mr.  Quarles:    I  do  not  know  about  that. 

Mr.  Keezell:  Mr.  Chairman,  as  the  gentleman  from  Albemarle  has  said  something 
about  Rockingham  county,  with  reference  to  the  defalcation  of  a  treasurer  there,  I 
wish  to  say  that  I  am  most  heartily  in  favor  of  the  proposition  as  suggested  by  the  com- 
mittee. I  was  not  present  at  the  session  of  the  committee  when  this  provision  was 
incorporated  into  their  report.  If  I  had  been  i  would  have  supported  it  most  heartily. 
I  wish  to  say  in  connection  with  this  plan  that  in  taking  this  position  I  am  divesting  my- 
self entirely  of  all  personal  considerations  in  the  matter.  Probably  the  closest  friends  1 
have  in  the  world  are  the  treasurer  and  deputy  treasurer  of  the  county  of  Rockingham, 
and,  therefore,  I  approach  the  subject  absolutely  devoid  of  any  personal  consideration, 
and  because  I  believe  the  public  good  will  be  subserved  by  the  adoption  of  this  provision. 

Now,  with  reference  to  the  remark  made  by  the  delegate  from  Albemarle,  the  county 
of  Rockingham  went  through  the  throes  of  a  defaulting  treasurer.  He  was  a  man  who 
had  held  the  position  for  some  sixteen  years,  a  man  who  in  that  close  county,  probably 
the  closest,  politically  speaking,  in  the  Commonwealth,  was  regarded  as  being  such  an 
efficient  and  popular  officer  that  no  political  party  dared  to  put  up  any  opposition  to  him. 
He  had  the  reputation  of  being  the  best  treasurer  in  Virginia,  so  far  as  his  people  were 
concerned.  There  was  never  a  church  built  or  anything  in  the  way  of  a  charity  that  he 
did  not  go  down  in  his  pocket  and  contribute  very  liberally  of  what  was  supposed  to  be 
his  money,  but  which  turned  out  to  be  the  money  of  the  people  of  the  county  of  Rocking- 
ham and  the  State  of  Virginia.  He  went  down  into  somebody  else's  pocket,  as  it  was 
afterwards  developed. 

That  man  had  held  office,  I  say,  almost  sixteen  years.    It  was  almost  a  sacrilege  in  « 
that  county  to  say  that  anybody  should  oppose  him  for  re-election.    What  turned  out  to 
be  the  case?   It  turned  out  that  when  there  was  an  investigation  into  his  affairs  he  was 
nearly  eighty  thousand  dollars  behind  in  the  county's  and  the  State's  money. 

The  trouble,  in  my  opinion,  about  every  officer,  who  handles  the  public  money,  is 
this.  So  long  as  he  believes  that  he  is  going  to  have  a  termination  of  his  incumbency, 
he  is  careful  about  how  he  handles  the  public  money,  and  he  does  not  allow  himself  to 
labor  under  the  delusion  that  the  public  money  is  his  money.  But  when  he  has  held  a 
position  for  a  long  time  by  frequent  re-elections  he  comes  to  believe  that  the  office 
belongs  to  him  and  that  he  will  be  able  to  hold  it  indefinitely,  then  is  the  time  when  the 
public  is  in  danger;  and  I  am  in  favor  of  fixing,  with  absolute  definiteness,  the  time 
when  any  official  who  handles  public  money  shall  not  be  able  to  hold  the  office  by  re- 
election. 

I  say  that  I  am  heartily  in  accord  with  the  report  of  the  committee  in  this  respect, 
and  I  am  in  accord  with  it  though,  as  I  said,  if  personal  considerations  alone  are  to 
govern.  I  probably,  almost  more  than  any  other  member  of  this  Convention,  ought  to 
take  a  different  position,  but  1  am  not  willing  to  allow  personal  considerations  to  govern 
me  rather  than  public  ones. 

Mr.  R.  Walton  Moore:  May  I  ask  the  gentleman  whose  fault  it  was  that  the 
treasurer  was  allowed  to  get  in  arrears? 

Mr.  Keezell:  Now,  I  am  going  to  come  to  that  in  just  one  moment.  I  say  it  was 
somebody's  fault,  and  it  is  always  going  to  be  somebody's  fault.  It  was  the  fault  of  the 
board  of  supervisors  of  the  county  to  some  extent;  it  was  the  fault  of  the  Auditor  of 
Public  Accounts  to  some  extent;  and  under  the  system  of  accounting  of  the  public 
officials  such  a  thing  is  liable  to  happen  in  any  county  in  this  Commonwealth. 

Mr.  R.  Walton  Moore:  May  I  ask  the  gentleman  if  he  does  not  think  it  would  be  fair, 
if  he  attributes  the  fault  to  the  Auditor  and  the  board  of  supervisors,  to  lay  the  responsi- 
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bility  and  the  blame  upon  them  rather  than  put  the  responsibility  in  a  modified  way 
upon  the  people,  say  of  Fairfax  county,  or  Fauquier  county,  by  precluding  them  from 
re-electing  to  office  men  who  have  proved  to  be  thoroughly  competent  and  thoroughly 
trustworthy? 

Mr.  Keezell:  I  wish  to  say  in  this  connection  that  I  do  not  wish  to  cast  a  reflection 
upon  the  board  of  supervisors  or  upon  the  Auditor  that  is  unwarranted,  but  from  the 
very  circumstances  which  surround  the  settlement  between  the  board  of  supervisors  and 
treasurer  there  are  difficulties.  You  cannot  tell,  as  long  as  that  official  is  in  office,  whether 
or  not  this  settlement  is  a  hona  fide  one  or  whether  the  balances  appearing  are  real  ones. 

Mr.  R.  Walton  Moore:  I  will  say  to  the  gentleman,  although  I  dislike  extremely  to 
put  my  opinion  against  his,  that  if  the  statute  is  complied  with  by  the  board  of  super- 
visors the  status  of  affairs  in  the  treasurer's  office  is  bound  to  be  known  annually,  and 
known  in  detail,  so  that  there  can  be  no  misunderstanding  whatever,  and  no  chance  for 
speculation  or  default. 

Mr.  Keezell:  Now,  I  want  to  explain  the  matter  to  the  gentleman,  because  I  have 
some  practical  knowledge  about  the  working  of  these  things,  probably  more  than  the 
gentleman  has.  Take  my  own  county  as  an  illustration.  In  that  county  we  have  what 
is  known  as  a  board  of  supervisors'  fund,  which  is  used  for  the  general  county  purposes. 
We  have  five  school  districts  in  that  county,  and  the  Board  of  School  Trustees  are  the 
custodians  of  the  funds  in  each  one  of  those  districts.  We  have  five  road  boards,  and  we 
levy  auite  a  large  sum  of  money  for  the  support  of  roads  in  our  county.  They  are  sepa- 
rate and  distinct,  so  far  as  the  board  of  supervisors  is  concerned,  except  that  one  of  the 
members  of  the  board  of  supervisors,  the  member  in  the  district,  is  also  a  member  of  the 
road  board. 

When  the  treasurer  comes  "to  settle  his  accounts  he  settles  with  the  board  of  super- 
visors. He  settles  their  fund,  and  shows  that  he  has  a  balance  on  hand  equivalent  to 
what  he  ought  to  have;  and  his  settlement  is  reported  to  be  satisfactory  by  the  board  of 
supervisors. 

Now,  there  is  no  way  on  the  face  of  the  earth  for  that  board  of  supervisors  to  tell 
whether  the  treasurer  is  using  money  to  make  that  balance  that  belongs  to  the  road  fund 
or  to  a  school  fund,  because  they  have  no  officer  to  investigate  into  that  question.  After 
they  have  settled  with  him  on  one  day  and  he  has  shown  that  he  has  in  bank  the  money 
that  is  due  for  the  board  of  supervisors'  fund,  there  comes  another  day  when  he  settles 
with  the  school  board  from  a  particular  district  in  that  county.  What  is  there  to  pre- 
vent him,  if  he  sees  fit  to  do  it,  from  taking  the  same  money  that  he  used  in  settling 
with  the  board  of  supervisors  and  had  in  the  bank  and  using  it,  as  a  balance  on  hand 
due  the  school  fund,  and  say  to  the  school  board  in  this  district:  "Here  is  the  money  in 
the  bank,  the  balance  that  I  owe  you,"  and  to  go  through  that  very  same  process  with 
every  one  of  the  five  school  districts,  and  then  to  turn  around  and  go  through  the  very 
same  process  with  every  one  of  the  five  road  districts  in  the  county?  The  result  is  that 
he  would  take  two  thousand  dollars,  if  you  please,  and  make  up  balances  that  would 
show  ten  or  twelve  or  fifteen  thousand  dollars  apparently,  and  there  is  no  way  under  the 
statute  to  prevent  that  from  being  done. 

Mr.  Crismond:  Why  does  not  the  board  before  whom  the  treasurer  settles  require 
him  to  bring  in  a  certificate  of  deposit  from  the  bank  showing  that  this  money  is  there? 

Mr.  Keezell:  They  do  that,  but  can  the  board  require  him  to  keep  that  certificate  of 
deposit  all  the  time,  so  that  he  cannot  check  upon  it? 

Mr.  Crismond:  He  can  do  it  once  a  year,  and  in  that  case  he  could  not  get  behind 
$80,000. 

Mr.  Keezell:  He  can  do  it  once  a  year,  but  there  is  no  power  in  the  world,  so  far  as 
I  can  see  from  the  statute,  that  would  prevent  him  the  very  day  he  settles  and  shows  he 
has  that  money  on  hand  from  transferring  it  to  another  account  and  showing  that  he 
has  it  there,  because  he  does  not  keep  every  one  of  these  accounts  separately  in  the  bank. 
He  keeps  what  is  known  as  the  county  fund  and  the  State  fund  in  bank,  and  if  he  sees 
fit  to  do  it  he  can  make  the  same  money  appear  as  being  a  balance  against  every  one  of 
these  sub-divisions  in  the  county. 
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Mr.  Braxton:  Is  there  any  reason  why  the  difficulties  you  refer  to  could  not  be  cor- 
rected by  requiring  him  to  keep  his  money  in  separate  accounts  in  the  bank? 

Mr.  Keezell:  I  do  not  know.  You  might  probably  do  that  by  statute,  but  it  would 
be  troublesome  to  do  it. 

Mr,  Bpes:  I  call  attention  to  the  fact  that  an  act  of  assembly  requires  that  the 
treasurer  shall  exhibit  to  the  judge  of  the  county  certificates  of  deposit  of  the  money  in 
hand,  and  that  on  a  certain  day  he  appears  before  the  judge  and  shows  that  he  has  the 
money  in  bank  or  in  hand.   That,  I  think,  will  remedy  that  evil. 

Mr.  Keezell:  That  act  does  not  apply  when  he  settles  with  these  different  boards,  I 
understand.    He  does  that  on  the  1st  day  of  October. 

Mr.  Epes:  He  has  to  exhibit  both  transactions  to  the  judge  of  the  county  court,  and 
show  that  the  money  is  in  hand  or  in  the  bank. 

Mr.  Garnett:    I  think  the  gentleman  is  mistaken  about  that. 

In  the  whole  transaction  the  law  requires  that  after  he  has  settled  with  the  board 
of  supervisors  he  shall  then  show  to  the  Commonwealth's  attorney  and  the  judge  of  the 
court  on  the  1st  of  October  the  balances  found  due  by  the  board  of  supervisors. 

Mr.  Epes:    That  is  what  I  said. 

Mr.  Garnett:  I  wish  to  say  that  he  can  do  that  easily  by  borrowing  every  dollar  of 
it  and  then  returning  it. 

Mr.  Keezell:  Mr.  Chairman,  the  point  I  want  to  make  is  that  you  cannot  tell  about 
the  efficiency  of  a  treasurer  as  long  as  he  is  in  office.  You  have  got  to  have  a  settlement 
of  his  accounts,  a  final  settlement,  not  such  a  settlement  as  I  have  described,  but  a  show- 
down, before  you  know  whether  he  is  an  efficient  or  an  inefficient  official.  I  cite  in  proof 
of  that  the  instance  called  to  my  mind  by  the  gentleman  from  Albemarle  of  the  treasurer 
of  Rockingham  county,  who  was  believed  to  be  probably  one  of  the  best  treasurers  in 
Virginia,  who,  when  there  was  a  show-down,  showed  that  instead  of  being  square  upon 
the  books  with  every  one  whose  interest  he  was  supposed  to  handle  in  the  county  of 
Rockingham  and  State  of  Virginia,  he  was  between  $75,000  and  $80,000  behind  in  those 
transactions. 

I  know  that  the  board  of  supervisors  thought  that  they  were  doing  their  duty,  but 
the  tendency  of  the  boards  of  supervisors  in  all  the  counties,  in  my  opinion,  is  to  take 
too  much  for  granted  in  the  settlement  with  the  treasurer,  and  the  treasurers  are  allowed 
largely  to  fix  the  settlements  themselves  without  that  careful  scrutiny  and  investigation 
which  ought  to  be  had  by  the  boards  of  supervisors. 

I  wish  to  say  that  so  far  as  my  particular  county  is  concerned  in  the  instance  I  have 
mentioned  we  are  to-day  carrying  a  debt  of  $75,000  or  $80,000  upon  which  largely  was 
dumped  the  deficiency  of  that  treasurer.  He  was  drawing  from  the  sinking  fund  thax 
we  had  on  hand  and  which  we  supposed  was  intact.  After  having  turned  in  the  bonds 
he  was  allowing  them  to  go  out  again  and  hypotheticating  them  to  make  settlement  with, 
and  when  the  time  came,  instead  of  having  paid  off  our  debt,  he  had  not  paid  it. 

There  is  another  reason.  I  am  one  of  those  who  believe  that  there  is  no  one  official 
so  good  that  somebody  else  cannot  be  found  to  take  his  place.  I  am  not  in  favor  of  life 
tenure  in  office  in  any  position.  I  believe  in  the  good  old  Democratic  doctrine  of  rota- 
tion in  office.  When  a  man  has  held  the  position  of  treasurer  in  a  county  eight  years 
that  is  long  enough  to  give  somebody  else  an  opportunity  to  hold  it.  I  can  see  no  reason 
why  the  report  of  this  committee  should  not  be  adopted  for  the  sake  of  protecting  the 
Commonwealth  and  the  counties,  and  also  to  revert  to  the  good  old  Democratic  doctrine 
of  rotation  in  office. 

Mr.  Braxton:  Mr.  Chairman,  with  a  good  deal  of  diffidence  I  should  like  to  submit 
to  the  Committee  some  considerations  which,  it  seems  to  me,  would  indicate  that  the 
report  of  the  committee  in  the  respect  now  under  consideration  is  not  wise,  and  that  the 
amendment  offered  by  my  colleague  (Mr.  Quarles)  is  the  better  course  to  pursue.  |l 

If  I  understand  the  matter  correctly,  the  evil  that  we  seek  to  remedy  is  the  failure  of 
treasurers  to  account.    As  has  been  said  very  forcefully  by  the  gentleman  from  Rock-  | 
Ingham  (Mr.  Keezell)  they  do  not  account  efficiently  until  they  go  out  of  office,  and  it  is 
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sought  to  correct  that  evil  by  providing  that  they  shall  be  ineligible  for  re-election  after 
either  one  term  of  eight  years  or  two  terms  of  four  years. 

It  seems  to  me,  sir,  that  the  remedy  suggested  is  not  the  only  remedy  for  the 
trouble;  that  it  is  fraught  with  a  good  many  serious  consequences  itself;  and  that  there 
is  another  remedy  which  is  fraught  with  no  bad  consequences,  and  which  is  a  much 
rjore  effectual  remedy  for  the  evil  that  we  wish  to  correct. 

I  would  suggest,  sir,  that  if  it  be  true,  as  the  gentleman  from  Rockingham  thinks, 
that  it  is  impossible  to  get  any  substantial  and  reliable  settlement  from  these  officers 
until  they  go  out,  and  that  the  only  remedy  for  it  is  to  put  them  out  soon,  we  ought  to 
provide  that  they  shall  hold  office  but  for  one  year,  because  we  ought  to  have  a  settle- 
ment from  them  at  least  once  a  year,  and  if  that  settlement  can  only  be  gotten  by  turn- 
ing them  out  of  office  they  should  be  turned  out  of  office  at  the  end  of  every  year.  I  con- 
ceive that  no  one  will  approve  of  that  remedy.  If  what  the  gentleman  says  be  true,  it 
follows  that  even  under  the  arrangement  proposed  by  the  committee  you  can  get  a  set- 
tlement out  of  them  but  once  in  a  year,  if  you  cannot  get  it  until  they  are  turned  out  of 
office. 

It  seems  to  me  to  be  a  mistake  to  assume  that  we  cannot  get  a  reliable  settlement 
out  of  these  gentlemen  except  by  turning  them  out  of  office.  They  are  not  the  only  men 
who  handle  money.  How  do  bank  officers  settle  their  accounts?  How  do  the  officers  of 
all  the  vast  corporations  settle  their  accounts?  ¥/liy,  sir,  they  simply  settle  them  by 
having  an  accountant  to  go  over  the  accounts  and  see  what  the  officers  owe  and  make 
them  show  down  the  cash  for  it.  I  cannot  see  why  that  very  simple,  and  very  common, 
and  perfectly  efficient  remedy  cannot  be  applied  in  the  case  of  treasurers  as  in  the  case 
of  every  other  officer  handling  funds. 

The  gentleman  from  Rockingham  has  pointed  out  that  the  difficulty  is  that  under 
the  present  arrangement  the  treasurers  settle  their  accounts  with  different  people, 
making  separate  and  independent  settlements,  and  using  the  same  funds  to  show  and 
make  good  the  balances  that  are  found  against  them  in  the  different  settlements.  It 
seems  to  me  that  the  remedy  for  that  is  so  perfectly  obvious  that  I  am  astonished  it  has 
never  been  tried  before.  It  is  simply  to  make  them  make  one  settlement  with  one  officer 
for  all  the  funds  they  have  in  their  hands  or  else  to  require  them  by  law  to  keep  the 
funds  applicable  to  each  separate  account  in  a  separate  account  in  the  bank. 

What  would  be  easier  than  to  have  a  requirement  by  the  board  of  supervisors,  by  a 
traveling  auditor,  or  by  any  accountant  you  may  choose  to  fix,  requiring  the  treasurer  at 
the  same  time  he  settles  one  account  to  settle  all  of  them  and  to  shov\^  that  he  has  got 
the  money  to  meet  the  whole  balances?  Under  the  present  system  it  would  be  the  same 
as  if  any  big  corporation  or  other  concern  that  had  a  cashier  would  make  settlement  at 
different  periods  of  the  year  with  the  cashier  for  each  account  that  he  kept  on  his  books 
without  settling  them  all  up  at  once. 

That  remedy  is  one  which  it  is  very  easy  to  obtain.  We  have  simply  to  take  the 
remedies  that  are  used  elsewhere  in  every  case  where  men  handle  funds.  The  whole 
thing  is  met  effectually,  is  met  completel3^  and  no  harm  is  done. 

But  let  us  see  if  it  is  so  met  by  the  provision  suggested  by  the  committee.  In  the 
first  place,  as  I  pointed  out  to  you,  it  operates  but  once  in  eight  years,  and  if  that  is  the 
only  settlement  you  can  get  a  settlement  only  once  in  eight  years. 

In  the  second  place,  it  seems  to  me  that  it  does  not  necessarily  mean  that  there  shall 
be  more  efficiency  on  the  part  of  the  treasurer  in  the  performance  of  his  duties.  If  an 
officer  knows  that  he  cannot  be  re-elected,  you  have  deprived  him  as  much  of  an  incen- 
tive to  perform  his  duties  as  you  have  put  upon  him  an  inducement.  I  mean  that  you 
have  left  him  in  a  position  where  he  is  just  as  apt  to  neglect  his  duties  as  "he  is  to  per- 
form them.  You  have  taken  from  him  the  principal  incentive  to  the  performance  of  his 
duties  properly,  because  he  says:  "I  cannot  be  re-elected;  it  does  not  matter  whether  I 
am  a  good  officer  or  a  bad  officer;  I  will  make  friends  of  the  Mammon  of  unrighteousness, 
so  that  when  I  be  cast  out  it  may  receive  me  into  everlasting  habitations  in  the  shape 
of  electing  me  to  another  office  which  is  not  subject  to  this  provision." 

This  man  will  be  a  candidate  for  other  offices.    It  is  said  that  when  a  man  once  gets 
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a  taste  of  office-holding  he  can  never  be  satisfied  afterwards.  If  you  turn  him  out  of  the 
office  of  treasurer  he  will  immediately  apply  for  some  other  office,  and  the  same  motives 
which  now  induce  him  to  neglect  his  duties  and  to  make  friends  of  the  people  from 
whom  he  is  to  collect  in  order  that  they  may  support  him  for  re-election  to  this  office, 
will  apply  with  equal  force  when  he  wants  to  make  friends  with  the  same  men  to  elect 
him  as  sheriff,  or  to  some  other  office  for  which  he  may  run. 

Another  consideration,  gentlemen,  is  this:  The  office  of  treasurer  is  one  the  duties 
of  which  are  engrossing.  A  man  cannot  attend  to  much  other  business  if  he  is  attending 
to  the  business  of  treasurer.  When  he  takes  that  office  he  has  practically  to  give  up  his 
other  business;  and  is  it  probable  that  we  will  be  able  to  get  competent  and  efficient  men 
to  give  up  all  their  business  to  take  charge  of  an  office  from  which,  whatever  may  be 
their  efficiency  and  whatever  may  be  their  faithfulness,  they  will  inevitably  be  ejected  at 
the  end  of  a  few  years? 

It  is  not  a  lucrative  office;  and  I  think  the  effect  of  it  will  be  to  deprive  the  public 
of  the  services  of  the  best  class  of  men  they  can  get  to  perform  that  duty. 

I  think,  therefore,  Mr.  Chairman,  that  it  is  a  matter  of  very  grave  doubt  whether  the 
remedy  proposed  by  the  committee  is  efficient,  and  whether  it  does  not  carry  with  it  as 
great  drawbacks  as  the  difficulty  that  they  seek  to  supplant.  The  remedy,  I  fear,  is  just 
as  bad,  if  not  worse,  than  the  disease;  and  unless  I  can  hear  of  something  urged  in  sup- 
port of  this  plan  more  than  has  been  yet  advanced,  I  shall  support  the  amendment  offered 
by  my  colleague,  to  leave  these  men  in  office  as  long  as  the  people  choose  to  re-elect  them. 
It  will  leave  upon  them  the  incentive  to  perform  their  duties  efficiently,  and  the  people 
€an  require  of  them,  by  the  simplest  methods,  as  complete,  as  absolute,  and  as  safe  a 
settlement  at  the  end  of  every  fiscal  year  as  they  can  when  they  go  out  of  office. 

Mr.  Keezell:  I  should  like  to  suggest  to  the  gentleman  before  he  takes  his  seat  one 
idea  that  I  did  not  mention  in  my  former  remarks,  and  in  reply  to  the  suggestion  he  has 
made  that  at  the  end  of  the  eight  years  the  treasurer  would  be  electioneering  to  get  some 
other  office.  We  have  at  least  this  assurance,  that  at  the  end  of  eight  years  he  would 
have  to  have  a  clean  balance  sheet,  for  he  would  not  be  likely  to  be  running  for  another 
office  if  he  did  not  have. 

Mr.  Braxton:  May  I  ask  if  that  result  would  not  be  reached  if  at  the  end  of  every 
year  he  had  to  have  a  clean  balance  sheet  or  be  turned  out  of  office? 

Mr.  Keezell:  Now  let  me  explain  one  of  the  methods  by  which  it  would  be  impossi- 
ble. I  grant  you  that  if  you  could  have  a  perfect  accounting  at  the  close  of  every  year, 
you  might  say  he  should  have  a  clean  balance  sheet;  but  one  of  the  troubles  in  the  in- 
stance I  suggested  in  my  remarks  before  with  the  treasurers  in  our  counties  is  that  the 
officials  who  are  charged  with  looking  after  these  people  are  just  like  the  treasurers. 
They  are  inclined  to  be  a  little  lenient.  They  do  not  bring  them  down  to  a  very  close 
observance  of  the  statutes  as  put  upon  the  books  with  reference  to  their  government  in 
these  matters. 

Mr.  Braxton:  May  I  ask  you  a  question  on  that  point?  Are  they  not  the  same 
officers  who  will  have  to  settle  with  him  when  he  goes  out  of  office? 

Mr.  Keezell:  But  when  he  goes  out  of  office  there  will  be  a  final  clearing  up  of  his 
books.  The  point  I  want  to  make  is  that  you  cannot  tell  very  frequently  when  the  treas- 
urer is  continuing  and  makes  his  settlement  whether  he  is  paying  in  the  money  he  has 
collected  from  one  year's  taxation,  or  whether  he  is  lapping  over  into  the  collection  for 
the  next  year.  I  know  one  of  the  troubles  in  the  instance  of  Rockingham,  referred  to 
by  the  gentleman  from  Albemarle,  was  that  when  this  gentleman  was  pressed  by  the 
Auditor  or  by  the  official  whose  duty  it  was  to  press  him  for  a  settlement,  he  held  them 
off  and  said,  "Well,  it  has  been  very  hard  to  collect;  crops  have  been  bad  and  money 
has  been  scarce.  I  will  settle  with  you  very  soon,  just  as  soon  as  I  can  collect  from 
these  people,  who  are  good.  I  do  not  want  to  sell  them  out."  He  went  on  collecting 
the  next  year's  taxes.  Many  of  our  people  commence  to  pay  their  taxes  early  in  the 
fall.  When  he  was  pressed  for  settlement  he  had  collected  much  of  the  next  year's 
revenues  and  was  applying  that  to  the  payment  of  the  back  year  debts.  That  is  the 
way  that  defalcation  grew  to  the  large  amount  it  did  grow  to. 
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I  will  gram  the  gentleman  from  Augusta  tJiat  if  we  should  have  an  absolute  show- 
down at  the  end  of  every  year  and  then  men  were  brought  up  and  compelled  to  live  up 
TO  the  letter  of  the  law,  you  might  have  such  an  accounting  as  would  be  satisfactory; 
but  I  do  not  believe  you  get  it,  in  a  single  county  of  the  Commonwealth.  You  do  not  get 
it  in  the  counties  with  which  I  am  familiar. 

Mr.  Braxton:  T\Tiat  reason  is  there  why  we  cannot  get  an  annual  settlement:,  a 
reliable  settlement,  out  of  the  treasurers  of  the  counties  Just  like  the  one  required  of  the 
cashiers  of  banks;  or  the  treasurers  of  railroad  companies,  or  any  other  official  who 
handles  funds? 

Mr.  Barham:  I  will  say  to  the  gentleman  that  very  often  the  treasurer  holds  in  his 
hands  tax  accounts  which  can  be  later  on  collected,  and  he  will  go  to  the  board  of  super- 
visors and  say,  '"Here  are  tax  accounts  that  I  can  make  later  on."'  That  can  mean  no 
permanent  settlement. 

Mr.  Braxton:  I  will  suggest  to  the  gentleman  from  Southampton  in  reply  that 
when  a  treasurer  makes  a  settlement  instead  of  making  it  by  piece-meal,  settling  a  part 
of  his  account  with  one  man  and  a  part  of  his  account  with  the  other,  if  the  simple  expe- 
dient be  resorted  to  of  requiring  him  to  settle  all  his  accounts  with  one  man  at  the  same 
time,  and  he  be  required  to  show  up  the  balance  found  against  him  either  in  the  shape 
of  imcollected  tax  tickets  in  his  hands,  which  may  readily  be  counted,  or  of  cash  in  the 
bank,  which  may  be  readily  ascertained,  I  think  the  difficulty  he  suggests  would  be  en- 
tirely met. 

Mr.  Barham:    But  we  have  no  statute  to  that  effect. 

Mr.  Braxton:  But,  my  dear  sir,  cannot  the  Legislature  pass  a  statute  to  that  effect, 
or,  if  necessary,  can  we  not  embody  it  in  the  Constitution  just  as  well  as  to  try  to  reach 
the  result  by  turning  him  out  of  office  at  the  end  of  the  term? 

Mr.  Harrison:  I  should  like  to  ask  the  gentleman  from  Augusta  a  question.  Does 
not  the  whole  difficulty  result  from  the  fact  that  sufficient  bonds  have  not  been  taken? 
None  of  these  difficulties  will  arise  if  the  treasurer  is  required  to  give  a  good  bond. 

Mr.  Braxton:  I  would  say  to  the  gentleman  that  if  the  settlement,  as  is  now  pro- 
posed under  the  committee's  report,  be  practically  made  but  once  in  eight  years,  we 
would  have  to  depend  very  much  more  upon  the  bond  than  we  would  if  made  on  my 
suggestion,  or  rather  on  the  suggestion  of  my  colleague,  at  the  end  of  every  year,  and 
if  necessaiw  at  the  end  of  every  six  months.  In  other  words,  require  him  to  make  settle- 
ments, when  he  does  make  them,  which  are  complete,  and  then,  of  course,  fliake  him  give 
a  bond;  but  even  if  his  bond  be  deficient  we  would  be  less  hurt  if  he  make  an  annual 
settlement  than  if  he  practically  make  a  settlement  every  eight  years. 

The  question  of  bonds  has  come  up.  I  want  to  say  that  when  that  defalcation  in 
Rockingham  county  occurred,  everybody  in  that  county  thought  that  the  treasurer  had 
the  best  bond  that  anybody  could  possibly  give:  and  when  I  was  interrogated  by  the 
Auditor  of  Public  Accounts,  as  to  what  I  thought  about  the  bond,  I  told  him  that  I 
thought  he  had  a  lot  of  the  best  and  most  substantial  citizens  in  the  county  of  Rocking- 
ham on  it,  and  I  thought  that  bond  was  as  good  as  gold.  Yet  when  the  State  and 
county  officials  undertook  to  enforce  that  bond  the^-  found  it  was  not  as  good  as  gold. 

Mr.  Braxton:  May  i  ask  you  at  that  point,  admitting  that  the  bond  was  not  good, 
would  not  the  State  have  been  hurt  worse  by  practically  waiting  until  the  end  of  eight 
years  before  it  got  a  settlement  than  if  it  required  a  complete  and  perfect  settlement  at 
the  end  of  every  twelve  months? 

Mr.  Keezell:  I  do  not  want  to  be  understood  as  objecting  to  wanting  that.  I  want 
to  have  the  most  complete  and  perfect  settlement  that  can  be  had  every  year,  but  I 
recognize  the  difficulties  about  getting  such  a  settlement  as  that  during  the  term  of 
office.  Therefore,  I  want  to  Imow  that  when  the  official  comes  to  make  the  settlement 
he  will  not  be  able  to  juggle  with  figures,  by  temporary  expedients,  such  as  he  can  use 
during  his  incumbency  of  office  and  which  he  could  not  do  if  the  office  had  to  be  turned 
over  to  another.  Therefore,  1  want  a  fixed  time  when  he  can  no  longer  hold  the  office, 
and  that  kind  of  a  settlement  must  be  made. 

That  is  what  1  want;  and  you  have  but  little  danger,  in  my  opinion,  when  the  treas- 
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urer  understands  that  he  is  not  going  to  hold  office  indefinitely,  but  that  there  is  a  certain 
period  at  the  end  of  which  he  has  to  lay  it  down  and  turn  it  over  to  some  one  else. 

Mr.  Harrison:  I  should  like  to  ask  the  gentleman  from  Rockingham  a  question. 
Would  not  the  difficulty  about  bonds  be  absolutely  relieved  by  accepting  the  suggestion 
made  by  the  delegate  from  Shenandoah  county  (Mr.  Chapman),  requiring  these  officials 
to  give  bonds  in  some  fidelity  company. 

Mr.  Keezell:  That  would  go  very  far  towards  obviating  the  difficulty,  but  I  am 
not  willing  to  make  every  one  of  these  gentlemen  give  bonds  in  a  fidelity  company,  be- 
cause I  do  not  want  to  put  the  officials  of  this  Commonwealth  in  the  hands  of  a  trust 
that  may  combine  and  require  them  to  pay  exhorbitant  prices  for  their  bonds.  There- 
fore, I  am  not  willing  to  make  such  a  bond  as  that  compulsory,  although  I  believe  it  is 
the  best  bond  that  can  be  given;  and  I  say  now  that  so  far  as  the  county  I  represent  is 
concerned,  I  believe  every  officer  in  that  county  gives  a  fidelity  company  bond  rather 
than  a  personal  bond,  though  I  would  not  like  to  compel  them  to  do  so. 

Mr.  Lindsay:  The  gentleman  from  Augusta  seems  to  think  it  is  an  easy  matter  for 
the  Legislature  to  enact  a  law  which  will  obviate  the  necessity  for  this  constitutional 
provision.  Is  it  not  true  that  such  an  attempt  was  made  in  the  Legislature  recently, 
and  is  it  not  further  true  that  one  of  the  strong  arguments  against  passing  such  an  act 
was  that  the  officers  of  the  State  were  against  it,  and  was  there  not  a  lobby  around  the 
Legislature  to  prevent  the  passage  of  that  bill  because  the  officers  of  the  State  would  be 
found  derelict  in  duty  if  they  were  to  meet  an  investigation? 

Mr.  Keezell:  I  do  not  know  all  the  particulars  possibly  about  that  matter.  I  know 
there  was  a  bill  passed  through  the  Senate  of  Virginia  which  provided  for  what  was 
known  as  a  traveling  auditor  or  traveling  auditors,  whose  business  it  should  be  to  go 
around  and  do  what  the  gentleman  from  Augusta  suggested  ought  to  be  done  in  the 
way  of  checking  up  and  seeing  that  there  was  a  perfect  system  by  the  treasurers  and 
other  accounting  officers  of  the  Commonwealth  in  keeping  their  accounts  and  their 
moneys. 

I  know  another  thing,  that  it  was  said  there  was  a  tremendous  opposition  brought 
down  to  the  Legislature  by  the  very  officials  who  would  be  looked  after,  to  prevent  the 
passage  of  that  bill,  and  that  it  did  fail  of  passage  through  the  House  of  Delegates.  While 
I  know  that,  I  will  say  that,  so  far  as  I  am  personally  concerned,  no  appeal  was  made 
to  me  from  any  official  of  Rockingham  county  against  it,  because  I  do  not  know  that  they 
would  have  objected  to  it.  We  had  comparatively  new  officials,  certainly  a  comparatively 
now  one  in  the  treasurer's  office  in  our  county,  and  I  think,  upon  the  theory  that  a  new 
broom  sweeps  clean,  he  had  been  sweeping  very  clean,  and  would  not  have  objected  to 
having  his  accounts  thoroughly  investigated. 

Mr.  Braxton:  In  response  to  what  the  gentleman  from  Albemarle  suggested,  I  will 
say  that  I  fear,  from  what  I  can  hear  generally,  and  what  is  generally  believed,  our 
Legislatures  in  the  past  have  not  only  done  those  things  which  they  ought  not  to  have 
done,  but  have  left  undone  those  things  which  they  ought  to  have  done.  I  think  it  is 
very  possible  that  in  this  and  in  some  other  matters  they  have  neglected,  and  may  in 
the  future  neglect,  and  i  will  go  with  him  in  not  demanding  them  to  do  this,  but  to  put 
in  the  Constitution  now,  in  the  provision  that  is  there  about  turning  these  men  out  of 
office,  a  provision  that  these  officers  shall  make  a  settlement  at  the  end  of  every  twelve 
months ;  that  that  settlement  shall  be  made  with  one  officer,  and  shall  cover  their  entire 
transactions  with  the  State,  and  with  the  county  and  the  subdivision  thereof.  It  seems 
to  me  that  that  can  go  into  the  Constitution  just  as  well  as  the  provision  for  turning  them 
out  of  office. 

I  simply  mean  to  say,  in  substance,  that  of  all  the  men  who  have  to  handle  money 
belonging  to  others  and  who  are  made  to  account  for  thousands  and  hundreds  of 
thousands  and  millions  of  dollars  every  year,  it  is  strange  that  the  county  treasurer  alone 
cannot  be  made  to  account  by  any  other  method  except  by  turning  him  out  of  office.^  I 
.  will  go  with  the  gentleman  from  Albemarle  to  put  in  the  Constitution  such  a  provision 
in  substance  as  I  have  indicated,  if  he  thinks  that  the  Legislature  cannot  be  trusted  to  do 
it,  which  is  possibly  true. 
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Mr.  Lindsay:  The  greater  confidence  tliere  is  in  tlie  treasurer,  the  less  likely  is  the 
investigation  to  be  thorough,  and  those  who  are  derelict  in  their  duty  are  the  ones  who 
have  the  greatest  confidence  of  the  public.  I  knovr  it  to  be  a  fact  that  there  is  not  a 
county  contiguous  to  Albemarle  county,  with  the  possible  exception  of  one,  that  has 
not  in  recent  years  had  a  defaulting  treasurer:  and  I  venture  the  assertion,  without  per- 
sonal knowledge  of  the  individual  men,  that  those  who  were  defaulters  were  the  ones 
who  had  most  fully  the  confidence  not  only  of  the  people  but  of  the  very  men  with  whom 
they  made  settlement,  and  that  this  confidence  led  to  a  careless  settlement  of  the 
accounts. 

Mr.  Braxton:  It  was  pointed  out  by  the  gentleman  from  Rockingham  that  one  of 
the  principal  reasons,  and  I  doubt  not,  from  listening  to  what  he  says,  the  chief  reason 
why  the  settlements  are  not  efficient  is  that  they  are  not  made  of  all  the  treasurer's 
accounts  at  the  same  time,  nor  with  the  same  people,  but  he  settles  a  part  of  his  accounts 
with  the  auditor,  a  part  with  the  board  of  supervisors,  a  part  with  the  county  school 
board,  and  can  use  the  same  money  in  each  case  to  make  up  the  balances.  My  sugges- 
tion is  that  he  be  required  to  make  one  settlement  at  the  same  time  with  one  person  to 
cover  it  all. 

Mr.  Lindsay:  He  makes  his  report  to  the  auditor  of  the  State  and  then  makes  it 
also  to  the  county  judge. 

Mr.  Waddill:    I  think  I  can  throw  some  little  light  on  the  subject. 

Mr.  Epes:  If  the  gentleman  will  suspend  a  moment,  I  will  read  that  portion  of  the 
law,  which  is  very  rigid,  in  regard  to  these  officers: 

The  auditor  of  public  accounts  shall  likewise  report  to  said  judge  

That  is  the  judge  of  the  county  court — 

And  Commonwealth's  attorneys  any  clerk  or  other  officer  who  had  failed  for  thirty 
days  to  report  and  pay  over,  as  required  by  law,  any  money  due  by  them,  respectively, 
to  the  Commonwealth. 

There  is  a  similar  section  in  regard  to  the  treasurers.  If  the  treasurer  does  not 
pay  over  to  the  Auditor  all  the  money  due  to  the  State  by  the  15th  day  of  August,  then 
the  Auditor  has  to  report  him  to  the  judge  of  the  county  court,  who  is  directed  to 
suspend  him  from  office  until  he  does  settle. 

Then,  in  regard  to  the  county  fund  and  the  scnool  fund,  he  has  to  settle  with  the 
board  of  supervisors  and  exhibit  to  the  judge  the  certificate  of  deposit  in  the  bank  to 
the  amount  of  the  funds,  or  the  cash  itself.  The  law  is  very  rigid.  This  act  was  passed 
March  7,  1900. 

Mr.  Lindsay:  I  do  not  think  the  trouble  with  the  treasurers  occurs  with  the  Auditor. 
They  make  their  settlement  with  the  Auditor,  and  these  settlements  seldom  show  a 
shortage;  but  it  is  with  the  account  kept  with  the  counties,  and  with  the  county  and  the 
school  funds.  The  knowledge  of  the  condition  of  every  account  with  the  county  is  not 
known  by  the  board  of  supervisors  or  the  county  judge.  Their  examination  is  perfunc- 
tory. The  treasurer  has  the  confidence  of  the  people,  the  confidence  of  the  board  of 
supervisors,  and  they  accept  the  statement  of  the  treasurer  without  an  investigation. 
That  is  true  of  all  the  counties.   They  do  not  go  into  a  thorough  examination. 

Mr.  R.  Walton  Moore :  The  gentleman  from  Rockingham  has  spoken  about  the  good 
old  Democratic  doctrine  of  rotation  in  office.  I  do  not  find  such  a  doctrine  stated  or  en- 
forced in  any  of  the  Constitutions  that  we  have  lived  under  in  Virginia,  and  I  have  made 
some  examination  of  them  with  a  view  to  this  point. 

I  find  that  the  best  Democratic  doctrine  is  to  allow  the  people  the  selection  of  their 
officials  and  allow  them  to  re-elect  their  officials  if  they  think  proper  to  do  so. 

I,  for  one,  am  not  willing  to  decide  this  issue  upon  what  has  transpired  in  the  county 
of  Rockingham  or  in  a  few  or  many  other  counties  of  the  Commonwealth.  If  there  was 
trouble  in  the  county  of  Rockingham  it  was  due  to  the  negligence  of  some  of  the  officials 
of  the  State,  or  of  some  of  the  local  officials,  or  their  negligence  concurring.   If  a  treas- 
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urer  defaulted  in  the  county  of  Rockingham,  that  negligence  gave  him  the  opportunity 
to  default.  After  the  crime  was  discovered  there  should  have  been  punishment  meted 
out  to  him  that  would  have  deterred  other  officials  from  offending  in  the  same  way.  I 
do  not  know  whether  punishment  was  visited  upon  him  or  not. 

Mr.  Keezell:    I  wish  to  say  to  the  gentleman  that  I  have  no  doubt  he  would  have 
been  punished  had  he  not  died  before  punishment  could  be  inflicted. 

Mr.  R.  Walton  Moore:  Then,  in  the  other  counties  that  have  been  referred  to,  it 
should  have  been  required  that  the  treasurers  settle  regularly  with  the  Auditor  and 
settle  with  the  local  authorities,  and  the  penal  statutes  should  have  been  enforced.  The 
lesson  would  have  been  salutary. 

I  believe  that  in  the  Kingdom  of  China  a  bank  president  defaulted  some  four  hun- 
dred years  ago,  and  was  hung  when  it  was  found  he  had  stolen  the  money  of  other 
people.   It  is  reported  that  there  have  been  few  such  defalcations  in  that  country  since. 

My  belief  is  that  there  are  ample  safeguards  and  remedies  provided  by  civil  statutes 
and  penal  statutes,  and  that  there  is  no  need  to  apply  the  remedy  suggested  now. 

In  my  portion  of  the  State  (I  cannot,  of  course,  speak  for  every  county  in  North- 
ern Virginia)  the  county  treasurers  are  generally  equal  to  any  officials  of  any  rank  who 
can  be  found  anywhere,  and  many  of  them  are  officials  whom  the  people  would  be  glad  j 
to  retain  in  office,  it  is  not  a  very  lucrative  office.  It  does  not  admit  of  much  accumula- 
tion. There  is  no  reason  why  a  good  man,  who  may  have  reluctantly  accepted  the  office, 
should  be  disqualified  for  re-election. 

Mr.  O'Flaherty:    Did  you  ever  know  any  of  them  to  resign? 

Mr.  R.  Walton  Moore :  Yes,  sir ;  certainly  I  have  known  them  to  decline  a  re-election. 
A  splendid  man  who  was  the  treasurer  of  my  own  county  a  few  years  ago  declined  re- 
election, and  we  elected  one  of  the  best  men  in  this  State,  who  still  fills  the  office 
admirably.  I  have  no  sort  of  patience  with  a  man  who  takes  the  public  funds.  But,  j 
while  that  is  my  position,  I  do  not  believe  it  is  fair  and  expedient  to  say  to  the  people 
in  some  sections,  "You  shall  not  have  the  right  to  re-elect  your  treasurers  to  office  simply  |i 
because  there  have  been  irregularities  and  defalcations  in  other  sections  of  the  Common- 
wealth." |( 

On  motion  of  Mr.  Walker,  the  Committee  rose  and  the  Convention  took  a  recess 
until  3  o'clock,  P.  M. 


Afternoon  Session. 

The  Presiding  Officer  (Mr.  Ayers  in  the  chair) :  The  President  of  the  Convention  1:3 
slightly  indisposed,  and  he  has  asked  me  to  preside  at  this  session. 

On  motion  of  Mr.  Withers  the  Convention  resolved  itself  into  Committee  of  the 
Whole  for  the  further  consideration  of  the  report  from  the  Committee  on  the  Organiza- 
tion and  Government  of  Counties,  Mr.  Wise  in  the  chair. 

Mr.  Withers  offered  the  following  as  a  substitute  to  the  majority  report  upon  the 
subject  of  treasurers. 

There  shall  be  elected  by  the  qualified  voters  of  each  connty  one  sheriff,  who 
shall,  in  addition  to  his  duties  as  sheriff,  perform  the  duties  of  the  treasurer  as  now 
prescribed  by  law:  provided,  that  in  counties  of  more  than  thirty  thousand  inhabitants 
the  office  of  treasurer  may  be  created  by  law. 

Mr.  Withers:  Mr.  Chairman,  having  but  barely  escaped  annihilation  this  morning 
before  this  committee,  it  is  with  considerable  reluctance  and  with  some  trepidation  with 
respect  to  my  distinguished  friend  from  Nottoway  that  I  appear  before  it  so  soon  again. 
But  I  think  the  question  under  consideration  is  worthy  of  the  Committee's  attention.  I 
believe  it  is  a  question  of  good  government,  and  of  efficient  government,  and  of  economi- 
cal government.  Of  course,  I  understand  that  the  word  "economical"  is  met  with  more 
or  less  of  hilarity  and  laughter,  but  nevertheless  and  notwithstanding,  it  is  one  phase  of 
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the  question  that  is  worthy  of  our  consideration,  as  worthy  as  any  other  phase  of  any 
question  which  may  come  before  us  for  our  consideration. 

I  had  hoped  to  be  able  to  present  to  the  Committee  such  views  as  I  might  have,  how- 
ever unworthy  tliey  might  have  proved  to  be,  on  the  whole  scope  and  phase  of  our  State 
and  county  government,  and  thus  abridge  the  necessity  of  saying  much  that  will  have  to 
be  said  by  somebody  who  holds  to  the  view  to  which  I  respectfully  hold  as  the  respective 
leports  of  the  various  committees  come  before  this  body.  That,  however,  has  been  ren- 
dered impracticable  and  impossible  from  the  fact  that  this  Convention  saw  fit  to  create 
a  special  committee  to  make  recommendations  as  to  the  reduction  in  the  expenses  of  the 
State,  county  and  city  governments  of  Virginia.  I  think  it  would  not  be  creditable  to 
that  committee,  and  it  would  not  be  respectful  to  the  Convention  which  created  that  com- 
mittee, for  the  members  of  that  committee  to  refrain  from  giving  the  reasons  for  the 
belief  they  held  and  the  views  they  advocated  when  they  made  their  recommendations,  if 
when  another  committee  reported  adversely,  they  were  to  sit  quietly  by  and  not  ask  a 
hearing  as  to  the  reasons  that  governed  them  in  making  the  reports  of  the  special  com- 
mittee. 

Hence  it  is.  in  view  of  the  fact  that  that  special  committee  recommended  that  the 
sheriffs  of  the  Commonwealth  should  perform  the  duties  now  performed  by  the  treas- 
urers as  well  as  the  duties  now  performed  by  the  sheriffs,  that  I  have  undertaken  to  offer 
this  substitute  for  the  various  amendments  in  order  that  the  matter  may  come  before 
this  Committee  of  the  Whole  for  consideration  and  decision. 

In  so  doing  I  respectfully  submit  that  I  have  not  gone  to  other  States  for  precedents, 
I  have  not  gone  to  other  States  to  learn  of  the  wisdom  of  the  proposed  change.  But  it  is 
a  time-honored  custom  in  Virginia  that  the  sheriff  should  be  the  collector  of  the  funds 
of  the  Commonwealth,  of  the  cities,  and  of  the  cotmties.  The  gentleman  from  Lynchburg 
well  said  the  other  day  in  a  speech  upon  this  floor,  that  gentlemen  cited  in  arguments  in 
debates  before  this  Committee  the  actions  and  the  conduct  and  the  regulations  of  other 
States  only  when  they  were  cited  in  support  of  their  contention.  I  submit  that  that  is  a 
sound  ground  to  take  when  those  cases  are  cited  in  support  of  a  principle  of  govern- 
ment, for  what  may  be  wise  for  Missouri  may  be  unwise  for  Georgia.  What  may  be  well 
suited  to  Pennsylvania  as  a  principle  of  State  and  county  government  may  be  totally  un- 
suited  to  Virginia  and  other  Southern  States. 

But  I  think  if  you  carry  that  principle  any  further  you  violate  it.  Whenever  in  the 
practical  details  of  State  and  county  government  any  suggestion  can  be  received  from  a 
sister  State  that  may  be  of  value  to  this  Committee  and  this  Convention  is  coming  to  a 
conclusion  to  the  practical  details  of  otir  government,  I  say  with  all  respect  that  that 
suggestion  should  be  respectfully  listened  to,  even  if  it  comes  from  Kansas,  whence  I 
believe  less  good  can  come  than  from  any  other  State. 

Mr.  Chairman,  I  wish  to  state,  in  addition  to  that  what  I  am  about  to  say  in  advo- 
cacy of  this  substitute  for  the  amendment  as  proposed  to  the  report  of  the  majority  of 
the  Committee  on  the  Organization  and  Government  of  Counties,  that  the  suggestions 
contained  in  the  minority  report  follow  a  good  old  Virginia  precedent.  We  believe  that 
in  returning  to  the  state  and  conditions  in  which  otir  fathers  had  their  government,  we 
return  to  an  administration  of  our  affairs  in  this  respect  more  efficient  and  more  eco- 
nomical than  the  one  at  present  devised  and  put  upon  us  by  outsiders  and  aliens. 

Now,  as  to  efficiency  which  should  always  take  precedence  of  any  other  considera- 
tion in  the  administration  of  State  or  county  government,  it  has  been  said  that  efficiency 
is  about  to  be  sacrificed  to  economy.  That  cannot  be  successfully  maintained  by  any 
one  so  asserting  it  so  far  as  it  pertains  to  myself  individually,  but  I  stated  it  once  before 
upon  the  fioor  of  this  Committee,  and  I  state  it  again,  that  nothing  so  contributes  to 
inefficiency  as  extravagance  in  appropriation  or  extravagane  in  pay  or  fees,  or  useless 
offices;  that  rigid  economy  in  the  administration  of  affairs  of  any  government,  be  it 
national.  State,  city,  or  county,  contributes  best  to  efficiency,  contributes  best  to  honesty, 
and  to  good  government  above  all  other  things,  and  that  nothing  so  contributes  to  ineffi- 
ciency, to  maladministration,  to  an  abuse  of  power,  to  misconduct  in  office,  and  to  bad 
conduct  than  extravagance  in  anything  that  pertains  to  the  administration  of  the  people's 
alTairs. 
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I  therefore  put  efficiency  first  and  economy  second  in  this  suggestion,  and  I  respect- 
fully submit  that  the  efficiency  of  the  administration  of  our  taxable  affairs  and  their  col- 
lection by  the  sheriff  cannot  possibly  be  impaired,  and  I  believe  we  can  uncontrovertedly 
maintain  that  the  economy  of  the  system  can  be  improved. 

Now,  let  us  see  first  the  real  condition  of  the  office  of  sheriff  and  treasurer.  It  is  a 
fact  most  of  the  counties  of  the  State  of  Virginia,  and  where  it  is  not  a  fact  I  hope  in 
the  discussion  of  this  question  gentlemen  will  develop  it  upon  the  floor  of  this  Com- 
mittee— I  say  it  is  a  fact  that  in  a  great  majority  of  the  counties  of  this  State  sheriffs 
have  too  little  to  do;  that  without  the  allowances  or  supplements  made  by  the  boards  of 
supervisors  of  counties,  the  office  of  sheriff  in  many  of  the  counties  of  this  Common- 
wealth would  not  be  self-sustaining,  and  that  no  man  could  be  induced  to  take  it.  I  say 
that  for  whatever  purpose  made,  whatever  may  be  said  in  defense  of  it,  any  system 
whereby  salaries  are  supplemented  to  make  offices  that  are  not  necessarily  self-sustaining, 
contributes  to  viciousness,  extravagance,  and  bad  government. 

So  far  as  my  observation  and  experience  go,  confined  alhiost  entirely  to  Southern 
Virginia,  I  think  I  am  safe  in  saying  that  the  supplement  is  made,  not  to  pay  the  sheriff  ' 
for  certain  duties  for  which  he  receives  no  fees,  but  in  order  that  the  office  of  sheriff  may 
be  filled  by  some  one  willing  to  take  it  for  its  poor  compensation. 

I  believe  it  is  a  sound  principle  of  economics,  it  is  a  sound  principle  of  administra- 
tion of  governmental  affairs,  that  whenever  one  office  has  to  be  supplemented  in  order  to 
induce  a  man  to  take  it,  has  to  be  supplemented  in  order  to  enable  the  man  who  takes  it 
to  get  a  living  from  it,  that  office  ought  to  be  abolished  or  such  duties  put  upon  it  as  to 
make  it  an  office  that  will  justify  its  existence  and  justify  a  capable  and  competent  man 
in  taking  it  and  holding  it  and  performing  acceptably  the  services  and  duties  of  it. 

Now,  Mr.  Chairman,  I  believe  there  is  nothing  inconsistent  in  the  duties  of  sheriff 
and  treasurer,  combined  in  one  office.  I  believe,  in  addition  to  that,  that  the  officer  of 
the  court  can  combine  the  duties  of  the  two  offices  so  as  to  perform  them  more  efficiently, 
and  more  effectively,  and  more  economically,  than  by  creating  two  different  offices  for 
the  collection  of  taxes  and  for  the  performance  of  the  court  duties  of  the  sheriff. 

In  addition  to  that,  it  may  ])e  urged  that  you  vest  too  much  political  power  in  the 
sheriff.  That  was  not  heard  in  the  olden  days  of  Virginia,  and  I  submit,  as  worthy  of 
consideration  to  meet  that  possible  objection  to  this  amendment  for  a  sheriff  and  treas- 
urer combined,  that  two  different  offices,  held  by  two  different  men,  working  in  harmony 
and  unison,  can  contribute  far  more  to  political  rule  or  misrule  than  one  official  perform- 
ing acceptably  double  duties  in  one  office. 

It  may  be  urged,  and  has  been  urged,  that  the  class  of  treasurers  we  now  elect  are 
more  efficient,  more  business-like,  more  capable,  and  more  competent  than  the  sheriffs. 
I  reply,  and  I  submit,  it  is  a  reasonable  reply  and  a  sound  one  that  it  is  dife  to  the  fact 
that  the  office  of  sheriff  has  dwindled  into  comparative  insignificance  and  unimportance, 
while  the  office  of  treasurer  is  one  that  constitutes  that  official  practically  the  fiscal  agent 
of  the  county;  and,  therefore,  the  people,  recognizing  the  relative  importance  of  the  two 
offices,  elect  to  the  respective  offices  men  suited  to  the  importance,  respectively,  of  each. 

I  believe  all  those  objections  are  objections  not  founded  in  experience  nor  in  fact, 
but  are  conjured  up  because  of  possibilities  that  may  arise,  and  under  any  system  that 
the  human  mind  or  the  human  genius  can  create,  as  long  as  it  has  its  faults  and  frailties 
and  is  fallible,  no  possible  system  will  admit  of  the  excluding  of  the  possibility  of  mis- 
government,  misrule,  inefficiency,  and  maladministration.  After  all,  it  depends  largely 
upon  the  man  who  puts  any  system  into  operation  as  to  whether  it  will  prove  meritorious 
or  bad,  though  a  bad  officer  has  infinitely  more  power  and  more  capacity  to  render  ob- 
noxious an  evil  system  than  he  has  to  render  obnoxious  a  good  system,  while  a  good  jj 
official  has  infinitely  less  chance  and  opportunity  to  render  acceptable  a  bad  system  than  i 
he  has  to  render  acceptable  a  wise  and  a  good  system. 

It  seems  to  me,  therefore,  Mr.  Chairman,  that  there  is  nothing  from  the  political,  i 
the  social,  the  general,  and  the  individual  relations  of  those  two  offices  to  each  other 
which  would  in  any  wise  preclude  their  being  united,  certainly  in  all  the  counties  of 
Virginia  that  have  less  than  thirty  thousand  people.    I  believe  the  duties  can  be  per- 
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formed  in  any  county  containing  more  than  thirty  thousand  people.  I  believe  under  a 
single  system  of  courts,  with  a  proper  method  of  returning  your  taxable  values,  so  that 
they  can  be  made  out  stifficiently  early  in  the  year  for  the  officer  whose  duty  it  is  to  col- 
lect those  taxes  to  start  and  fmish  his  work  without  conflict  with  his  court,  that  the 
actual  duties  and  the  actual  burden  and  labor  upon  the  two  offices  under  the  present 
system  will  be  largely  minimized  under  a  more  reasonable  and  uniform  system  that  shall 
be  more  wisely  administered  and  more  efficiently  brought  about,  by  the  fact  that  un- 
necessary duties,  unnecessary  officials,  and  unnecessary  officers  will  be  driven  out  of 
existence. 

Now,  in  my  remarks  as  to  the  efficiency  and  as  to  the  economy  of  this  system,  I  wish 
it  distinctly  understood  that  I  deal  only  with  the  combination  of  the  offices  of  sheriff 
and  treasurer  in  the  cotmties  of  the  State,  and  whatever  may  be  said  with  reference  to 
cities  will  come  up  properly  in  connection  with  the  report  of  the  Committee  on  the 
Organization  and  Government  of  Cities  and  Towns.  I  shall  confine  myself,  therefore,  to 
the  sole  consideration  of  the  effect  of  the  union  of  these  two  offices  and  the  performance 
of  their  duties  by  one  official  with  respect  to  the  counties  in  the  State  of  Virginia. 

Now,  in  making  my  estimates  of  economy  I  have  not  suggested  a  change  in  the  com- 
pensation of  either  official,  I  have  not  suggested  a  minimizing  of  the  fees  of  the  sheriff 
nor  of  the  commissions  of  the  treasurer.  I  have  taken  the  trouble  to  find  out  exactly 
v.'hat  our  treasurers  are  paid  and  to  find  out  in  general  terms  what  they  have  to  do,  and 
to  find  out  what  our  sheriffs  have  to  do.  I  believe  that  any  gentleman  of  the  Committee 
who  will  make  an  investigation  will  find  it  to  be  the  fact  that  the  duties  largely  inter- 
lock, and  that  the  one  can  be  performed  while  the  other  is  likewise  being  performed,  and 
the  sheriff  or  his  deputy  can,  in  the  performance  and  execution  of  the  court's  orders, 
decrees,  and  processes,  collect  at  the  same  time  the  taxes,  and  that  while  collecting  taxes 
from  the  citizens  of  his  cotmty  and  of  the  respective  districts  therein  he  can  execute  the 
orders  and  processes  of  the  court. 

In  addition  to  that,  as  has  been  most  admirably  suggested  by  the  gentleman  from 
Scott,  the  performance  of  the  duties  of  the  court  will  carry  the  sheriff  to  the  very  doors 
of  the  citizens  and  by  their  houses  upon  the  highway,  and  enable  him  to  pay  the  indebted- 
ness of  the  counties  to  the  citizens  of  the  coimties. 

Mr.  Chairman,  I  shall  try  to  hurry  on,  so  as  not  to  take  up  too  much  of  the  Com- 
mittee's time,  but  I  believe  it  is  a  fact  that  he  who  makes  a  suggestion  should  fairly  open 
his  case,  and  I  shall  ask  the  courtesy  of  those  gentlemen  of  the  Committee  who  oppose 
this  proposition  to  put  those  in  favor  of  it  in  possession  of  such  objections  as  they  may 
urge  thereto,  in  order  that  they  may  be  answered,  if  those  who  propose  the  amendment 
or  substitute  are  able  to  answer  them. 

We  are  in  this  position:  ^Ve  simply  make  the  proposition  to  you  to  be  debated,  to 
be  discussed,  to  be  considered,  and  if  it  is  wise  we  ask  its  acceptance.  If  it  is  unwise  you 
dave  it  in  your  power  to  reject  it,  and  by  your  decision  the  question  shall  be  settled.  But 
:hose  who  object  to  the  proposition  should  put  us  in  possession  of  their  objections,  so 
hat,  if  possible,  they  may  be  removed,  and  if  they  cannot  be  removed,  they  will  be  sound, 
md,  therefore,  constitute  a  good  reason  for  refusing  to  accept  the  proposition. 

Now.  :Mr.  Chairman,  in  discussing  anything  before  this  Committee,  I  shall  try  to 
onfine  myself  to  the  actual  facts  under  discussion.  To  confine  yourself  to  the  actual 
acts  this  partictilar  substitute  or  suggestion  is  necessarily  dry.  But  it  is  a  question  of 
;ood  government,  and  one  worthy  of  the  Committee's  attention.  In  order,  therefore, 
liat  it  might  not  be  said  that  this  suggestion  was  ill-considered  when  offered,  and  that 
he  duties  of  these  two  offices  would  not  permit  of  their  being  united,  I  have  taken  the 
-'ouble  to  summarize  those  duties,  and  I  want  to  ptit  the  Committee  of  the  Whole  in  pos- 
3ssion  of  that  summary. 

Then  I  want  to  submit  to  the  wisdom  of  the  Committee  of  the  Whole  this  fact:  That 
the  law  is  stated  correctly  in  that  summary,  and  so  far  as  I  was  able  to  do  it  is  stated 
u'rectly,  though,  of  course,  omissions  may  have  been  inadvertently  made,  there  is  no 
'ason  why  sheriffs  cannot  collect  the  taxes  of  this  Commonwealth. 

Before  entering  upon  that  summary  let  me  make  this  other  suggestion.    I  believe 
54 — Const.  Debs. 
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that  the  officer  of  the  court,  the  deputy  of  the  court,  the  man  having  the  sanction  of  the 
court's  authority  upon  him,  will  be  more  efficient  and  will  he  more  apt  to  receive 
promptly  the  taxes  of  the  citizens,  because  of  that  very  fact;  and  by  a  wise  provision  in 
our  statutory  law,  making  that  official  directly  responsible  to  the  court  for  the  proper 
performance  of  his  duties  as  sheriff,  as  he  now  is  for  the  proper  performance  of  his 
duties  in  executing  the  processes  of  the  court,  you  will  bring  about  a  system  that  will 
cause  the  accounts  of  sheriffs  or  sheriffs  acting  as  treasurers  to  be  promptly  settled 
annually,  and  all  our  discussion  as  to  how  to  bring  about  prompt  settlement  will  be 
at  once  removed,  and  you  wll  solve  not  merely  the  question  of  getting  rid  of  a  useless 
office  and  a  useless  official,  but  you  will  accomplish  good  results  in  the  interest  of 
economy  and  good  government.  You  will  compel  the  official  who  remains  to  have  a  show- 
down at  the  end  of  his  fiscal  year,  to  know  whether  or  not  he  is  promptly  returning  and 
collecting  the  money  of  the  State  or  county. 

I  wish,  as  briefly  as  I  may,  to  give  a  summary  of  the  duties  of  these  officers,  and 
it  shall  be  done  as  briefly  as  it  is  possible  to  do  it.  I  believe  that  that  summary  wili 
convince  any  gentleman  who  listens  to  it  and  who  has  a  mind  open  to  conviction  upon 
this  subject,  if  I  may  use  the  term  of  the  ministers,  that  in  one  phase,  at  least,  that  objec- 
tion to  the  union  of  these  two  offices  is  not  sound,  I  hope  that  remark  will  not  be  taken 
as  opinionated  or  egotistical,  because  I  am  speaking  of  the  law  and  not  of  the  summary. 

Take  the  duties  of  county  and  city  treasurers  just  section  by  section,  and  it  will  be 
a  matter  of  great  brevity  to  do  it,  much  greater  than  the  committee  thinks. 

Section  400  requires  sheriffs  to  keep  the  register  of  coupons  received  by  them,  a 
duty  practically  annihilated  by  the  settlem,ent  of  the  State  debt. 

Section  406,  he  is  to  receive  for  identification,  etc.,  and  receipt  for  these  same  coi;- 
pons,  another  duty  practically  wiped  out  by  the  settlem,ent  of  the  State  debt. 

Section  407  requires  the  payment  of  taxes  in  money.  Of  course,  if  he  accepts  checks 
or  anything  of  that  sort  it  is  at  his  own  risk.  It  is  not  a  duty  any  more  than  the  meic 
payment  of  funds  into  his  hands. 

Section  408,  to  mark  and  deliver  coupons  to  county  or  corporation  judges,  another 
duty  practically  wiped  out  by  the  settlement  of  the  State  debt. 

Section  409,  to  make,  return  on  mandamus  against  him  to  compel  him  to  receive 
coupons  for  taxes. 

Section  410,  to  note  protest  of  tax-payer  who  pays  under  protest  when  he  offers  cou- 
pons; two  more  duties  practically  wiped  out  by  the  settlement  of  the  State  debt. 
Section  503,  to  sell  property  of  tax-payer  returning  false  list. 

Section  551,  to  assess  party  doing  business  without  a  license.  Cannot  the  sheriff" 
do  this  duty  just  as  easily  in  the  performance  of  his  court  duties  as  another  official 
created  for  that  purpose? 

Section  554,  to  collect  license  taxes.  What  is  more  easy  than  for  the  sheriff  or  the 
deputy  to  collect  these  in  the  actual  performance  of  his  court  duties? 

Section  563,  to  pay  license  taxes  into  State  Treasury.  The  mere  trip  to  Richmond 
or  a  certified  check  to  the  Auditor. 

Section  566,  to  report  violations  of  duty  by  commissioners  of  revenue,  a  duty  that  is 
now  imposed  upon  the  sheriffs  of  the  State  along  with  the  treasurers. 

Section  569,  to  refund  money  collected  under  erroneous  assessment.  A  simple  order 
of  court  finding  that  the  assessment  has  been  erroneous,  can  be  executed,  and  ought  to 
be  more  properly  executed  by  the  sheriff  than  by  the  treasurer. 

Section  596,  to  collect  notary's  fees;  practically  wiped  out.  | 

Section  602-5,  to  collect  taxes  and  pay  same  into  State  Treasury.  That,  of  course,  i 
is  the  principal  duty  of  the  treasurer,  except  the  disbursement  of  county  or  city  levies  for  j 
which  he  is  treasurer.  j 

Sections  605-9,  to  make  out,  verify,  and  return  lists  of  uncollected  taxes  and  delin- 
quents, a  duty  that  becomes  practically  a  repetition  of  itself  after  the  treasurer  has 
acquainted  himself  with  the  state  of  delinquent  lands  in  his  county  or  city.  Of  course, 
there  are  additions  or  subtractions  year  by  year,  but  the  bulk  of  the  duty,  my  observa- 
tion and  experience  lead  me  to  know,  is  practically  a  repetition  from  year  to  year.  ; 
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Section  610,  to  forward  such  lists  to  Auditor. 

Section  622,  to  distrain  for  taxes  and  levies.  It  is  more  properly  the  duty  of  an 
oflacer  of  the  court  to  distrain  for  anything  than  the  duty  of  a  mere  fiscal  agent  of  the 
county. 

Sections  623-9,  proceedings  on  distress  for  taxes  and  levies.  Simply  setting  out  the 
law  as  to  how  the  treasurer  shall  proceed  to  collect  taxes  and  levies,  which  can  be  fol- 
lowed equally  as  well  by  the  sheriff  as  the  officer  of  the  court. 

Section  637,  to  publish  and  post  lists  of  delinquent  real  estate.  A  mere  matter  of 
copying  and  printing  and  posting,  which  the  sheriff  does  day  after  day  in  the  perform- 
ance of  the  orders  of  the  court. 

Sections  638-41,  provisions  for  the  sale  of  delinquent  lands.  This  is  practically  a 
part  of  the  ministerial  duties  of  the  treasurer,  and  can  govern  the  sheriff  as  well,  as 
easily,  and  as  effectively  as  they  govern  the  sheriff  now. 

Section  642,  to  report  such  sales  to  the  court. 

Section  644,  to  require  the  verification  of  those  lists. 

Section  647,  to  account  for  proceeds  of  the  sale  of  delinquent  lands.  Just  sls  we 
require  of  any  officer  an  accounting  for  the  proceeds  of  a  sale,  a  mere  matter  of  clerical 
duty. 

Section  666,  and  amendments  thereto,  commencing  with  the  session  of  1895-6,  which 
simply  provides  for  what  is  known  as  the  ''land  grabbers'  act"  and  the  proceedings  there- 
under, wherebj'  delinquents  were  made  to  pay  taxes  on  real  estate,  every  duty  of  which 
could  have  been  performed  as  acceptably  by  the  sheriff,  in  my  respectful  opinion,  as  by 
the  treasurer. 

Section  716  gives  information  of  violations  of  revenue  laws,  likewise  required  of 
the  sheriff. 

Sections  813-21,  as  to  bonds,  eligibility,  deputies,  etc.;  the  duties  of  the  office  and 
the  appointment  of  deputies,  which,  of  course,  is  nothing  in  the  world  but  a  regulation, 
which  could  regulate  the  sheriff  as  well  as  the  treasurer. 

Section  841,  to  refund  money  collected  imder  illegal  county  levy. 

Section  853  requires  treasurer  to  receive  and  disburse  county's  moneys,  and  to 
attend  all  regular  terms  of  county  courts  and  first  and  second  days  of  each  Circuit  Court, 
The  sheriff  has  to  be  in  attendance  upon  all  regular  and  special  sessions  of  the  county 
court  and  necessarily  has  to  be  in  attendance  on  the  circuit  court,  and  under  the  single 
court  system,  if  it  be  adopted  by  this  Convention,  the  duties  will  be  necessarily  lightened 
and  lessened. 

Section  858,  to  keep  account  of  receipts  and  disbursements,  to  make  bimonthly 
statements,  and  to  keep  books  open.   Any  official  handling  money  would  do  that. 
Section  859  requires  a  warrant  book  to  be  kept. 
Section  860  provides  for  order  of  payment  of  warrants. 

Section  861  requires  making  of  statement  to  supervisors,  if  they  see  fit  to  require. 
It  does  not  compel  him  to  do  it  unless  they  require  it. 

Section  862  requires  an  annual  settlement  with  supervisors.  How  much  wiser 
would  it  be  if  the  fiscal  officer  of  the  county  or  city  where  the  duties  can  be  performed  by 
one  officer  were  responsible  not  only  to  the  governing  board  of  the  county  but  to  the 
court  itself,  and  the  court  required  to  see  that  the  settlement  with  the  board  of  super- 
visors was  a  reasonable  and  proper  and  accurate  and  correct  one. 

Section  978  requires  that  the  road  tax  of  each  district  must  be  kept  separate  and 
distinct. 

Section  1449,  to  collect,  disburse  or  invest  school  funds. 

Section  1484,  to  report  annually  to  countj^  school  board  the  receipts  and  disburse- 
ments of  school  fund,  all  of  which  could  be  just  as  well  performed  by  the  sheriff,  because 
he  is  in  frequent  attendance  upon  the  board  of  supervisors  and  is  at  the  command  or 
could  be  put  at  the  command  of  the  board  of  school  commissioners  whenever  they  de- 
sired it  or  saw  fit. 

Section  1508  requires  deposit  of  warrants  of  Auditor  to  the  credit  of  county  school 
superintendent. 
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Section  1515  requires  him  to  receive  and  disburse  scliool  moneys,  to  collect  scliool 
levies  and  keep  the  school  accounts  separate  and  distinct  from  his  other  accounts. 
After  the  first  year,  and  getting  into  harness  by  the  official  who  is  to  perform  those 
duties,  they  are  almost  entirely  a  matter  of  clerical  work  and  accuracy  and  correctness. 

Section  1516  requires  him  to  make  requisition  upon  Second  Auditor  for  the  amount 
of  school  funds  apportioned  to  his  county.  It  is  needless  to  say  that  the  sheriff  can 
make  such  requisitions  and  keep  such  account.  I  do  not  consider  it  necessary  to  take 
up  the  time  of  the  Committee  by  comments  on  those  lines. 

Section  1518  requires  him  to  render  annual  statements  to  county  superintendent  of 
all  school  moneys  received,  disbursed,  etc. 

Section  2140,  to  collect  taxes  assessed  for  sowing  or  planting  oysters  in  Tidewater 
Virginia. 

Section  2170,  to  receive  moneys  derived  from  sale  of  boats,  crafts,  etc.,  illegally 
engaged  and  captured  while  so  illegally  engaged  in  the  oyster  business. 

Sections  3164,  4049  requires  the  treasurer  to  pay  jurors  in  civil  and  criminal  cases, 
respectively,  which  the  sheriff  could  all  the  more  acceptably  do,  and 

Section  3534  simply  requires  the  payment  of  witnesses  in  criminal  cases. 

Now,  Mr.  Chairman,  it  seems  to  me  that  in  all  the  duties  summed  up  in  this  sum- 
mary, which  is,  to  the  best  of  my  ability,  practically  all  the  law  governing  county  treas- 
urers of  the  Commonwealth,  there  is  nothing  inconsistent  with  the  duties  of  a  sheriff, 
and  that  the  duties  of  the  sheriff  are  now  such  that  they  can  be  easily  and  effectively 
and  efficiently  performed  by  them. 

Now,  we  will  take  up  the  sheriff's  duties.  They  are  shorter  and  briefer  than  the 
others,  and  they  are  along  the  same  general  line,  outside  of  the  execution  of  processes, 
orders,  executions  and  fieri  facias  of  the  court. 

Section  612  requires  the  collection  of  delinquent  takes  under  certain  circumstances. 
Practically  all  the  delinquent  taxes  go  into  the  hands  of  the  treasurers  except  where  the 
extension  law  allows  him  further  tim:e. 

Section  115,  116  require  the  publication  of  writs  for  special  elections,  a  mere  printing 
according  to  a  legalized  form. 

Section  329,  to  collect  militia  fines,  practically  nothing. 

Section  335  sets  out  the  manner  of  collecting  those  militia  fines. 

Section  368  says  the  sheriff  may  call  on  the  Governor  for  troops  in  case  of  riot, 
tumult  or  disorder,  in  no  wise  interfering  with  the  other  duties  that  might  be  put  upon 
him,  and  which  would  rarely  occur  in  the  peaceful  and  law-abiding  Commonwealth  of 
Virginia. 

Section  581  requires  him  to  post  notice  of  election  on  the  question  of  granting 
liquor  licenses.  That  is  a  local  option  election  when  ordered  by  the  judge  of  the  county 
or  corporation  court. 

Sections  689-701  provide  for  the  duties  of  sheriffs  as  to  executions  for  debts  due 
the  Commonwealth  of  Virginia. 

Section  736,  to  pay  fines  to  clerks  and  the  penalty  for  failing  so  to  do. 
Section  830,  to  summon  supervisors  to  a  special  meeting. 

Section  832,  to  attend  meetings  of  the  board  of  supervisors  if  they  require  tbe 
sheriff  so  to  do,  and  the  law  provides  that  the  sheriff  or  his  deputy  may  be  paid  twO' 
dollars  every  day,  not  exceeding  ten  dollars  per  annum,  so  that  the  allowance  cannot 
go  for  compensation  for  that  service. 

Section  897  provides  for  the  execution  of  process,  for  commanding  assistance,  civil 
or  military,  in  times  when  disturbance  or  disorder  render  it  necessary. 

Section  900  provides  for  return  of  process,  a  mere  court  duty. 

Section  902  provides  for  sending  process  by  mail,  another  court  duty. 

Section  903  provides  for  receipts  to  parties  paying  money  to  the  sheriff  on  process. 

Section  905  provides  for  the  sustenance  of  live  stock,  oxen,  mules,  etc.,  when  taken 
on  process  for  debt. 

Section  906  provides  for  sale  of  property  levied  on. 

Section  907  provides  for  sale  of  mules,  horses,  oxen,  etc.,  taken  under  execution. 
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Section  1005  provides  for  serving  notice  of  appointment  upon  road  surveyors,  for 
which  no  fee  seems  to  attach,  except  in  certain  cases. 

Section  1026,  to  give  five  days'  notice  of  town  elections. 

Section  1102,  to  attend  and  remove  by  force,  if  necessary,  in  any  case  where  there 
is  a  processioning  of  lands  or  where  a  city  or  town,  etc.,  is  entitled  to  enter  upon  lands. 
Section  4083  provides  for  compensation  in  cases  not  provided  for. 
Section  2410,  to  attend  processioners,  to  remove  by  force,  if  necessary,  those  who  re- 

I  ■  sist. 

Section  3115  provides  for  attendance  upon  the  circuit  courts  and  the  compensation 
I  therefor. 

Section  3207  provides  for  a  mode  of  serving  notices 
Section  3220  provides  for  a  mode  of  executing  process. 

Section  3222'  requires  him  to  attend  the  clerk's  office  for  five  days  after  rules  to 
receive  and  receipt  for  process  to  be  executed. 

Section  3403  requires  the  execution  of  order  of  sale  where  no  commissioner  is  ap- 
.  pointed  under  the  decree  of  the  court  for  that  purpose,  and  in  my  part  of  the  State  it  is 
(    rarely  that  a  special  commissioner  is  not  appointed. 

Section  3512  provides  for  certain  cases  in  which  the  sheriff  is  not  to  receive  fees; 
that  is,  in  the  summoning  of  grand  juries  at  the  county  court. 

Section  3513  provides  that  except  as  allowed  there  shall  be  no  fees  in  Common- 
wealth's cases,  and  then  the  fees  are  all  set  out  in  full  in  another  section. 

Section  3525  provides  for  the  allowance  of  himself  or  deputy,  or  both,  in  attendance 
upon  the  Circuit  Court, 
i         Section  3531  provides  for  his  fees  in  criminal  cases. 

Section  3988  requires  him  to  give  information  of  a  violation  of  the  penal  laws  of  the. 
Commonwealth. 

Section  4083  provides  for  his  compensation  in  cases  not  already  provided  for. 
I  am  very  much  afraid,  Mr.  Chairman,  that  in  a  summary  of  the  duties  of  these 
two  officers  I  have  wearied  the  Committee,  but  I  have  just  summed  up  the  duties  of  the 
two  officers  to  show  that  there  is  nothing  to  prevent  their  being  united  in  one  person. 

Mr.  Ayers:  I  should  like  to  ask  the  gentleman  if  all  these  duties  were  not  dis- 
charged for  a  great  many  years  by  the  sheriff,  it  may  be  not  exactly  to  the  same  satis- 
faction. But  in  collecting  and  paying  out  the  county  funds  and  the  State  taxes,  did  not 
the  sheriff  perform  identically  the  same  duties  until  the  Constitution  of  1869? 

Mr.  Withers:    As  I  understand  it,  that  was  the  case,  sir.    My  age  does  not  go  back 
to  a  point  where  I  can  state  as  one  having  authority  upon  that  immediate  question,  but 
I  practically  the  duties  of  the  two  offices  were  united  into  one.    So  gentlemen  upon  the 
'    floor  of  the  Convention  assure  me,  who  do  know,  and  who  had  personal  experience  along 
I  that  line. 

Now,  Mr.  Chairman,  to  get  on  as  rapidly  as  possible,  there  are  but  one  or  two  re- 
maining phases  of  this  question.  I  want  to  say  that  I  have  talked  with  various  and 
sundry  officials  upon  this  point.  I  understand  it  will  be  contended  that  the  treasurers 
of  the  State  can  collect  the  taxes  of  the  State  more  economically  than  the  sheriffs  can  do. 
I  arc.  frank  to  say  that  that  seems  to  me  to  be  impossible.  Yet  it  may  be  so,  and  if  it 
is  so,  I  hope  to  have  the  opportunity  of  an  examination  of  the  proof  of  that  question.  I 
cannot  conceive  how  it  is  possible,  if  the  sheriff  can  perform  the  treasurer's  duties,  why 
he  cannot  as  economically  and  efficiently  collect  the  taxes  as  the  treasurer  can  do. 

It  may  be  said,  in  answer  to  the  suggestion  made  by  the  minority  of  the  committee 
and  offered  here  as  a  substitute  for  this  particular  part  of  the  majority's  report,  that 
under  our  old  system  there  were  many  defalcations.  I  reply  that  I  would  be  willing  tO' 
put  the  records  of  the  sheriffs  of  Virginia  against  the  records  of  the  treasurers  of  Vir- 
ginia. I  would  reply,  in  addition,  that  I  fully  intended  and  contemplated  offering  in  Con- 
vention a  resolution  requiring  the  clerk  of  the  court  of  the  respective  counties  of  the 
State  to  report  to  the  Secretary  of  this  Convention  the  defalcations  for  the  last  fifteen 
years  of  county  funds  in  the  State  of  Virginia,  but  I  preferred  not  to  do  it,  not  that  1 
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did  not  have  absolute  confidence  in  the  soundness  of  my  contention,  but  because  1 
■deemed  it  unnecessary  to  disclose  an  unfortunate  record. 

With  that  I  will  dismiss  that  phase  of  the  question,  except  to  say  that  I  cannot 
•conceive  how  an  officer  of  the  court,  made  responsible  not  merely  to  the  State  auditor, 
not  merely  to  the  county  board  of  supervisors,  but  to  the  court  itself,  cannot  be  better 
kept  up  with  and  made  more  promptly  to  render  accurate  and  correct  accounts  than  a 
mere  fiscal  agent  of  the  county,  who  is  responsible,  practically,  under  an  admitted  state- 
ment on  the  floor  of  this  Convention,  to  nobody,  because  the  laws  are  not  properly 
enforced  in  many  instances. 

The  argument  that  took  place  in  Committee  of  the  Whole  this  morning  as  to  how  the 
treasurers  could  be  made  to  keep  proper  accounts  to  wind  up  their  affairs  at  the  end 
of  each  year,  the  necessity  of  putting  them  under  bond,  the  necessity  of  getting  trust  and 
fidelity  companies  as  their  bondsmen  in  order  that  their  accounts  might  be  examined,  is, 
I  submit,  but  an  indictment  by  the  friends  of  the  system  itself,  and  needs  no  comment  at 
my  hands. 

Now,  as  to  the  last  phase  of  this  question,  let  us  see  as  to  the  compensation  to 
treasurers.  Treasurers  are,  by  section  613,  paid  5  per  cent,  on  the  first  $15,000  they 
collect  of  the  county  levies  and  taxes,  and  2i  per  cent,  on  all  over  $15,000,  provided 
that  in  counties  whose  revenue  is  less  than  $10,000,  3  per  cent,  on  all  taxes  collected  after 
December  1st  of  each  year — that  is,  3  per  cent,  on  all  delinquent  taxes — is  allowed  in 
addition  to  the  5  per  cent.,  and  in  counties  whose  revenue  exceeds  $10,000,  but  does  not 
exceed  $15,000,  that  commission  on  taxes  collected  after  December  1st,  which  are  delin- 
quent taxes,  is  limited  to  2i  per  cent.  He  is  likewise,  by  section  1449,  entitled  to  2  per 
cent,  on  the  amount  received  by  his  county  of  the  State  school  fund,  and  by  section  1515 
he  is  allowed  exactly  the  same  compensation  on  the  district  and  county  school  fund  and 
levies  that  he  is  allowed  on  district  and  county  levies  and  taxes. 

So,  the  proposition  that  we  make  to  the  Committee  of  the  Whole  is  that  the  offices 
of  sheriff  and  treasurer  shall  be  united  and  the  compensation  of  both  offices  shall  remain 
the  same,  except  that  the  supplemental  allowance  to  sheriffs  be  no  longer  continued,  not 
only  because  supplemental  official  salaries  by  county  officers  is  a  vicious  principle,  making 
a  combine  between  the  official  asking  for  the  supplement  and  the  power  granting  it,  but 
if  the  office  is  fairly  remunerative  and  its  duties  justify  its  existence,  there  is  no  excuse 
for  supplementing  it.  If  the  office  is  not  justified  in  its  existence  by  its  duties  and  is  not 
fairly  remunerative,  such  duties  ought  to  be  put  upon  it  and  such  fees  allowed  as  to 
make  it  desirable  and  necessary,  and  all  supplements  thereto  ought  to  be  abolished. 

Mr.  Chairman,  in  conclusion,  let  me  call  attention  to  what  this  supplement  amounts 
to.  The  Auditor's  report  for  1900  shows  that  in  eighty-eight  counties  they  amounted  to 
$35,021.03.  The  twelve  counties  missing  were  the  counties  of  Alleghany,  Buchanan, 
Campbell,  Franklin,  Greensville,  Henry,  Isle  of  Wight,  Mathews,  Northampton,  Pulasl?i, 
Shenandoah  and  Southampton.  Taking  the  average  of  the  eighty-eight  reporting  and  the 
twelve  failing  to  report  from  the  average  counties  of  the  State,  and  the  total  supplO' 
mental  allowance  made  by  the  county  boards  of  supervisors  to  the  sheriffs  of  the  State 
in  order  to  render  the  office  of  the  sheriff  a  self-sustaining  office,  amounts  to  $39,821.03. 

Now,  deducting  from  that  total  of  allowances  made  by  the  boards  of  supervisors 
of  the  100  counties  of  the  State,  the  allowances  made  in  the  eighty-eight  counties  that 
would  be  excluded  by  the  creation  of  the  office  of  treasurer  in  counties  having  over  30,000 
population — those  counties  being  Accomac,  Augusta,  Bedford,  Halifax,  Henrico,  Norfolk, 
Pittsylvania,  and  Rockingham — you  will  have  to  deduct  from  that  saving  of  $39,821.03 
the  sum  of  $7,103. 

So,  under  the  proposal  of  the  minority  offered  as  a  substitute  for  this  particular 
section  of  the  majority's  report,  the  saving  to  the  State  wonld  be  about  $83,000.  On  the 
other  hand,  if  the  office  of  sheriff  in  the  counties  having  over  30,000  inhabitants  is  so 
important  and  so  remunerative  as  to  justify  its  continuance  and  the  separation  there- 
from of  the  office  and  duties  of  treasurer,  I  respectfully  submit  that  there  is  no  justifi- 
cation there  for  those  allowances,  and  that  the  saving  to  the  tax-payers  of  Virginia  by 
:the  performance  of  the  duties  of  these  two  officers  by  one  officient  and  intelligent  officer, 
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and  the  abolition  in  counties  where  it  is  not  necessary  of  the  supplements  allowed,  will 
save  to  the  tax-payers  of  the  counties  of  this  State,  excluding  the  towns  and  cities,  the 
sum  of  §40,000. 

Mr.  Chairman,  I  have  endeavored,  as  briefly  as  I  may,  to  present  intelligently  the 
views  of  the  minority,  so  far  as  I  could  do  so  upon  this  question.  I  hope  the  Committee 
of  the  AVhole  will  not  conceive  that  it  is  offered  merely  for  the  purpose  of  producing 
effect.  It  is  offered  in  good  faith.  It  is  offered,  as  we  believe,  in  the  interests  of  following 
The  suggestions  of  economical  government,  and  it  is  offered,  above  all,  because  of  the 
burdens  that  are  soon  to  come  upon  this  State;  in  fact,  have  partially  already  come,  as 
the  result  of  the  increased  interest  on  the  public  debt,  and  the  fact  that  we  will  continue 
to  have  to  take  care  of  our  Confederate  soldiers,  the  disabled  veterans  of  the  Civil  War, 
and  the  fact  that  the  number  of  the  unfortunate,  such  as  the  deaf  and  dumb  and  the 
blind,  are  ever  increasing,  and  that  the  children  of  the  State  may  render  necessary 
Increased  appropriations  for  their  education.  In  view  of  those  facts  and  of  the  fact  that 
if  the  proposed  Constitution  now  being  framed  by  this  Convention  is  put  into  effect,  the 
cost  of  this  Convention  and  the  cost  of  the  Legislature  which  will  give  it  effect  and 
which  will  be  in  session  very  probably  as  much  as  six  to  eight  months,  will  make  it  neces- 
sary for  us  to  listen  to  the  warning  voice  of  caution,  and  whenever  and  wherever  it  is 
possible,  without  impairing  the  efficiency  of  our  government,  afford  relief  as  best  we  can 
to  the  tax-payers  of  the  State  of  Virginia.  (Applause.) 

Mr.  Harrison:  I  move  to  strike  out  the  clause  beginning  at  the  word  "provided,"  so 
as  to  make  it  apply  to  all  counties. 

Mr.  Keezell:  I  am  opposed  to  the  amendment  of  the  gentleman  from  Winchester. 
In  fact,  I  am  not  in  accord  with  the  report  of  the  minority  of  the  Committee,  but  I  am 
especially  opposed  to  that  amendment,  because  I  think,  it  Avas  demonstrated  to  the 
satisfaction  of  the  minority  of  the  Committee  that  in  some  of  the  larger  counties  it  would 
be  impossible  for  the  sheriff  to  perform  the  duties  of  both  sheriff  and  treasurer. 

Mr.  Harrison:  I  do  not  see  why  there  should  be  any  distinction  made  as  to  the 
population  of  the  counties.  If  the  two  offices  can  be  perfoiTned  by  the  same  individual 
in  any  county  it  can  be  worked  in  the  largest  counties  by  simply  employing  additional 
deputies.  I  think  it  ought  to  be  made  applicable  to  all  the  counties  in  the  State.  It 
prevents  discrimination  between  smaller  counties  and  other  counties  in  the  State  if  it  is 
made  applicable  to  every  county  alike.  If  these  two  offices  can  be  worked  by  the  same 
individual,  as  I  am  inclined  to  think  they  can  be,  all  that  has  to  be  done  in  the  larger 
counties  is  to  employ  additional  deputies  to  do  the  work. 

Mr.  Thornton:  ]\Ir.  Chairman.  I  do  not  desire  to  discuss  this  matter,  as  I  feel  that 
this  Committee  is  composed  of  gentlemen  all  of  whom  have  had  experience  in  cotmty 
affairs  and  are  really  as  competent  to  vote  on  this  question  now  as  they  would  be  after 
ihey  heard  any  remarks  that  I  may  desire  to  make  on  the  subject.  But  at  the  same  time 
it  has  been  suggested  by  a  gentleman  upon  the  committee  that  something  ought  to  be 
said  for  fear  that  the  gentlemen  of  this  Committee  might  suppose  that  the  Committee  on 
County  Organization  endorse  what  has  been  said  hj  the  gentleman  from  the  city  of 
Danville  (Mr.  Withers) . 

I  appreciate,  sir,  the  work  and  the  effort  that  the  gentleman  from  Danville  has  made 
in  this  Convention.  I  know  he  has  been  exceedingly  industrious,  and  I  conceive  that  he 
has  been  equally  conscientious  in  the  discharge  of  his  duties.  In  his  report  to  the  Judi- 
ciary Committee  I  believe  that  he  was  in  favor  of  abolishing  corporation  judges  in  cities 
of  less  than  twelve  thousand  inhabitants,  and  in  his  report  here  he  desires  to  combine 
the  two  offices  of  sheriff  and  treasurer  in  all  counties  under  thirty  thousand  inhabitants. 
1  My  friend  is  not  intending  it.  of  course,  but  when  he  proposed  to  abolish  corporation 
i  judges  in  all  cities  under  twelve  thousand  he  excepted  the  city  of  Danville,  in  which  he 
lives,  which  I  believe  has  thirteen  thousand  inhabitants,  and  when  • 

Mr.  Withers:  I  trust  the  gentleman  will  do  me  the  justice  to  say  that  Danville  has 
over  sixteen  thousand  inhabitants,  and  I  recommended  the  abolition  of  the  Circuit  Court 
of  my  town. 

Mr.  Thornton:    Of  the  Circuit  Court,  perhaps,  but  if  I  am  correct  he  recommended 
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that  corporation  judges  should  be  abolished  in  all  cities  under  twelve  thousand,  which,  of 
course,  left  the  corporation  judge  in  the  city  of  Danville;  and  he  proposes  now  to  com- 
bine the  office  of  sheriff  and  treasurer  in  all  counties  under  thirty  thousand,  which  leaves 
the  two  offices  separate  and  distinct  in  the  county  which  he  has  the  honor  to  represent 
on  this  floor. 

Mr.  Withers:  I  would  have  been  willing  to  abolish  it  in  the  county  of  Pittsylvania, 
but  I  could  not  get  a  recommendation  from  the  committee  to  do  it. 

Mr.  Thornton:  I  am  sorry  my  friend's  conversion  comes  at  such  a  late  day.  H© 
ought  to  have  had  that  recommendation  in  his  report,  as  suggested  by  the  gentleman 
from  the  city  of  Winchester.  I  do  not  impute  any  improper  motives;  I  only  say  that 
frequently  unconsciously  we  desire  to  give  medicine  that  we  are  not  willing  to  take  our- 
selves. 

My  friend  goes  further,  and  at  the  suggestion  of  my  friend  from  the  county  of  Wise 
(Mr.  Ayers),  he  calls  attention  to  the  fact  that  before  the  war  these  two  offices  were  one 
and  the  same;  that  there  was  then  no  such  office  as  treasurer,  and  that  the  sheriff  dis-  ! 
charged  the  duties  of  both  offices.    On  that  subject  I  am  like  the  gentleman  from  Dan-  I 
ville;  I  cannot  speak  from  personal  experience;  but  gentlemen  here  know  full  well  that 
previous  to  the  war  the  taxes  which  were  collected  for  county  and  district  purposes  [ 
amounted  to  a  mere  bagatelle.    We  had  no  school  tax  and  we  had  no  road  tax;  in  fact,  ! 
the  district  taxes  were  not  one-fifth  what  they  are  now,  and  more  than  that,  in  those 
days  one  gentleman  living  on  a  large  plantation  would  pay  the  taxes  for  the  whole  place, 
and  you  did  not  have  to  go  around  and  hunt  out  the  negroes  and  other  parties  who  pay  || 
only  a  dollar  and  a  half  or  two  dollars.    It  is  much  more  trouble  to  collect  the  taxes  now 
than  it  was  then,  when  hundreds  of  dollars  were  paid  at  one  time.    I  say  those  taxes 
were  very  small  as  far  as  the  county  and  district  were  concerned;  they  amounted  to  little 
or  nothing;  and  the  gentlemen  who  paid  those  taxes  came  forward  voluntarily,  and  there 
was  no  trouble  about  paying  them.    For  that  reason  I  say  you  cannot  draw  an  analogy. 
They  are  two  entirely  separate  and  distinct  cases.    That  goes  to  show  that  you  cannot 
undertake  to  compare  the  taxes  which  we  collect  now  and  the  trouble  and  annoyance 
and  difficulty  encountered   with  the  collection  of  taxes  before  the  war;  it  will  not  do.  i 

The  gentleman  goes  further.  By  the  way,  I  believe  the  last  time  I  heard  from  hini 
before  the  Committee  he  was  in  favor  of  abolishing  the  sheriff  and  holding  on  to  the  j 
treasurer,  but  now  he  proposes  to  abolish  the  treasurer  and  hold  on  to  the  sheriff.  My 
dear  sir,  the  duties  of  treasurer  are  so  burdensome  and  so  onerous  and  so  exacting  to-day 
that  he  is  required  to  employ  a  number  of  deputies  in  every  county  in  the  State  in  order 
that  he  may  discharge  the  duties  that  are  enjoined  upon  him.  There  is  not  a  treasurer, 
perhaps,  in  the  Commonwealth  of  Virginia  who  can  discharge  the  duties  that  are  re 
quired  of  him  without  going  outside  and  employing  the  assistance  of  others. 

Sir,  I  think  when  the  people  have  selected  a  man  to  discharge  the  duties  of  an  office  jj 
that  office  ought  to  be  in  the  nature  of  a  personal  trust,  and  you  ought  not  to  require  any  ' 
more  of  him  than  he  can  possibly  do  in  person  except  where  it  is  absolutely  necessary.  I 
say  when  a  man  is  elected  to  an  office  it  is  a  personal  trust,  and  he  should  discharge  that 
duty  in  person  without  having  to  transfer  it  or  employ  some  one  else  to  discharge  the 
duty,  if  it  is  within  his  power  to  do  so.    We  know  that  on  court  days,  particularly  at  this,  j 
season  of  the  year,  he  is  busy  collecting  taxes.    If  you  go  to  his  office  you  find  that  it  is 
almost  like  the  entrance  door  to  a  circus.    The  people  are  packed  behind  each  other 
trying  to  go  in  and  pay  their  taxes,  and  from  early  morning  until  late  in  the  evening  he  I 
has  no  time  even  to  get  his  dinner. 

Mr.  R.  L.  Gordon:    Is  not  that  because  the  law  now  requires  the  people  to  come  and 
pay  taxes  to  the  treasurer  and  not  that  the  officer  shall  go  to  the  people? 

Mr.  Thornton:  Certainly;  and  I  have  heard  of  no  proposition  to  require  the  officer 
to  go  around  and  hunt  up  the  people.  It  is  the  duty  of  the  people  to  go  to  the  treasurer. 
After  the  first  day  of  December  he  has  to  hunt  them  out,  and  it  is  then  ten  times  worse, 
because  he  has  to  scour  the  county  from  one  end  of  it  to  the  other,  and  if  you  find  year 
after  year  bills  introduced  into  the  Legislature  to  give  the  treasurer  additional  time 
within  which  to  collect  taxes  because  he  has  not  had  time  to  collect  them. 
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Mr.  Harrison:  Is  it  not  due  to  the  indulgence  which  has  been  granted  by  the  treas- 
urer to  the  taxpayer  that  he  has  not  been  able  to  collect  the  taxes? 

Mr.  Thornton:  I  think  that  is  the  case  in  a  great  measure.  I  imagine  that  the  gen- 
tleman can  speak  better  upon  that  point  for  himself.  He  has  been  in  the  Legislature 
when  those  extensions  have  been  granted,  and  he  would  not  have  allowed  the  time  to  be 
extended  unless  there  was  good  reason  for  it.  I  never  knew  the  Legislature  to  refuse  to 
extend  the  time  when  it  was  requested  to  do  so,  and  good  reason  for  it  was  shown. 

Mr.  Harrison:  They  never  give  an  extension  of  time  until  they  settle  with  the  State. 
Every  relief  bill  of  that  character  recites  that  the  treasurer  has  fully  settled  with  the 
State,  and  it  is  done  in  order  to  enable  him  to  save  himself.  When  he  has  indulged  the 
taxpayers  by  the  kindness  of  his  heart  or  whatever  prompted  him  to  do  it,  they  give  him 
extra  time  in  which  to  collect  the  taxes. 

r^Ir.  Thornton:  Certainly;  that  is  all  true.  If  my  friend  will  go  a  little  further  he 
will  find — and  I  am  not  censuring  the  treasurer — that  the  State  taxes  have  been  paid  at 
the  sacrifice  of  the  county  and  district  taxes,  and  he  has  not  settled  with  them.  The 
treasurers  settle  with  the  Auditor.  They  get  a  receipt,  and  come  before  the  Legislature 
for  an  extension.  I  do  not  mean  but  that  I  would  act  in  exactly  the  same  way,  and  I  will 
explain  why  such  gentlemen  as  my  friend  from  Winchester  and  others  here  have  voted  to 
extend  the  time.  Xo  effort  was  made  to  find  out  whether  that  treasurer  had  settled  with 
the  county,  and  3'et  when  you  pass  that  bill  you  extend  the  time  to  collect  the  taxes  for 
the  county  and  district  as  well  as  for  the  State. 

Xow,  you  will  find  that  these  treasurers  have  all  they  can  do  now.  They  are  a  faith- 
ful and  efficient  class  of  men.  They  have  to  go  around  and  collect  the  taxes  frequently 
frcm  people  who  pay  a  very  small  amount,  and  often  through  their  kindness  and  tender- 
ness of  heart  they  do  extend  the  time,  v^^hen  perhaps  a  real  btisiness  man,  if  he  acted  on 
a  strictly  business  principle,  and  did  not  allow  the  prompting  of  an  honest  heart  to  inter- 
fere with  the  discharge  of  his  duties,  would  collect  those  taxes.  AVe  find  that  the  treas- 
urer has  all  that  he  can  do,  so  much  so  that,  as  I  said  a  few  moments  ago,  he  has  to 
employ  a  deptity  to  help  to  discharge  the  duties. 

My  friend  read  a  long  list  of  duties  that  the  treasurer  has  to  perform.  Perhaps  the 
gentlemen  on  this  floor  are  familiar  vrith  those  duties,  but  those  who  have  not  knocked 
around  the  countrj^  and  seen  what  takes  place  at  the  courthouses  do  not  know  exactly 
what  the  treasurer  has  to  do.  I  know  that  his  hands  are  full,  and  that  frequently  they 
may  try  ever  so  hard  to  discharge  that  duty  they  find,  after  serving  for  years  and  years, 
when  they  come  to  close  up  their  affairs,  iliej  are  worse  off  than  when  they  entered  into 
the  office,  and  not  because  of  the  reason  which  has  been  suggested  here.  I  wish  to  state 
that  freqtiently  the  defaulting  treasurers  are  not  defaulters  in  the  proper  sense  of  the 
word.  It  is  not  that  they  put  their  hands  in  the  pockets  of  the  people  and  use  the  money 
of  the  Commonwealth  and  the  counties,  but  vrorse  than  that — somebody  else  has  put  his 
hand  in  their  pockets  and  defrauded  them  by  failing  to  pay  taxes,  and  they  have  credited 
people  and  trusted  them  from  year  to  year  until  when  they  wind  up  frequently  treas- 
r.rers  either  lose  their  offices  or  die  insolvent,  because  there  are  piles  of  tax  bills  which 
they  have  not  collected.  I  say  for  that  reason  frequently  an  injustice  is  done  them  when 
you  charge  them  with  being  defaulters.  Technically  they  are,  but  as  a  matter  of  fact 
they  have  simply  failed  to  collect  taxes,  and  for  that  reason  they  have  been  unable  to  pay 
the  county  and  State  taxes  that  justly  belong  to  them. 

We  know  that  the  large  bulk  of  the  taxes  are  paid  at  this  season  of  the  year,  and 
later  on  and  in  the  spring.  The  deputy  treasurers  frequently  cannot  do  that.  In  most  of 
the  counties  the  treasurer  is  at  his  office  day  after  day.  and  he  will  haA'e  to  employ  a 
deputy  to  collect  the  taxes  and  go  about  the  country  and  notify  Mr.  A  and  Mr.  B.  and 
Mr.  C  that  they  must  be  at  court  on  such  a  day — that  he  cannot  wait  any  longer.  When 
court  day  comes  you  find  the  treasurer  there  busy  collecting  taxes.  So  far  as  the  duties 
of  sheriff  are  concerned,  he  would  not  have  time  to  go  into  the  courthouse  and  discharge 
the  duties  there  of  a  sheriff  because  he  is  busy  with  his  duties  as  treasurer.  He  could 
not  see  to  that.  He  would  be  there  at  the  court  impanelling  juries  and  having  a  prisoner 
brought  in  and  performing  the  various  and  sundry  duties  required  of  him,  and  I  say  it 
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would  be  utterly  impossible  for  him  to  discharge  both  duties  in  the  manner  in  which  he 
should  do  so. 

Again,  the  sheriff  has  other  duties.  There  is  an  attachment  to  be  issued.  He  ought 
to  be  at  the  courthouse  and  have  an  office  there,  as  most  of  them  have.  It  is  imperative 
that  it  shall  be  executed  at  once  .  It  the  treasurer  is  off  somewhere  collecting  taxes  and 
attending  to  those  duties,  it  is  impossible  for  him  to  discharge  the  duties  of  the  sheriff, 
which  are  very  numerous  and  very  responsible  and  very  onerous.  A  murder  is  commit- 
ted in  the  community,  or  some  outrage  of  a  terrible  and  violent  character,  and  the  people 
are  up  in  arms,  and  they  feel  that  the  man  who  committed  the  crime  should  be  arrested 
and  brought  to  the  bar  of  public  justice.  The  treasurer  is  off  attending  to  other  duties. 
You  want  a  sheriff,  whose  only  duty  it  will  be  to  go  at  once  and  apprehend  the  parties, 
and  see  that  they  are  arrested  and  brought  to  trial,  and  that  the  witnesses  who  were 
brought  before  the  justice  of  the  peace  in  the  preliminary  trial  are  there;  and  more  than 
that,  I  am  glad  to  say  that  the  sheriff  frequently  acts  in  the  capacity  of  a  detective. 
They  go  around  as  the  right  arm  of  the  Commonwealth  to  help  gather  facts  and  ferret 
out  the  guilty  party,  and  in  that  way  I  am  very  sure  they  prevent  a  multiplicity  of  crime 
in  the  communities. 

It  is  useless  to  go  into  the  various  details  and  take  the  time  of  the  Committee,  and 
I  promised  to  detain  it  only  a  few  minutes.  I  shall  speak  but  a  little  while  longer.  The 
only  other  point  on  which  I  wish  to  make  a  suggestion  is  the  question  of  economy. 

The  gentleman  from  Danville  says  we  will  save  the  amount  now  annually  appro- 
priated for  the  payment  of  the  sheriff.  I  know  that  my  friend  knew  better.  It  was  a 
slip  of  the  tongue.  But  he  says  it  would  save  the  State  so  many  thousands  of  dollars. 
The  representatives  of  the  people  who  are  always  sensitive  as  to  the  wishes  of  the  people 
and  try  to  carry  out  the  wishes  of  those  who  select  them,  the  board  of  supervisors,  who 
fix  this  pay,  are  not  going  to  allow  the  sheriff  one  dime  more  than  they  think  his  ser- 
vices are  actually  worth.  There  is  no  minimum  amount.  You  can  allow  them  as  small 
an  amount  as  you  please.  There  is  a  maximum  amount  fixed  above  which  the  board  of 
supervisors  cannot  go,  and  it  is  governed  by  the  population  of  each  county. 

Mr.  C.  J.  Campbell:  Is  it  not  true  that  if  the  popular  sentiment  in  any  county  de- 
manded it  the  board  of  supervisors  could  wipe  it  out  entirely? 

Mr.  Thornton:  Certainly. 

Mr.  C.  J.  Campbell:    And  not  give  them  anything? 

Mr.  Thornton:  My  friend  from  Amherst  is  exactly  correct.  If  the  people  found  that 
the  man  was  not  capable  they  would  not  allow  him  a  dime.  It  is  because  of  the  services 
he  has  rendered  those  people  that  they  are  willing  to  pay  him.  They  know  he  has  earned 
it.  So  it  does  not  save  the  State  virtually  anything.  It  saves  the  county,  but  the  county 
people  I  say  are  willing  to  pay  it,  and  they  are  not  finding  any  fault.  If  you  go  out  ana 
mix  among  the  people  they  will  say:  ''No,  no,  we  do  not  propose  to  have  our  sheriff 
taken  from  us,  because  he  is  a  man  we  go  to  when  we  are  in  trouble;  when  our  homes 
have  been  invaded  we  will  go  to  him,  and  we  do  not  want  the  man  who  has  been  collect- 
ing taxes  and  doing  something  else  to  act  as  sheriff;  we  want  our  treasurer  and  our  | 
sheriff." 

My  friend  says  you  can  combine  the  two  offices  and  do  away  with  allowances.  If 
that  is  true,  the  treasurer  is  getting  too  much  pay  for  what  he  does  now.    Their  salaries  || 
are  also  fixed.    If  the  treasurers  can  do  what  they  are  doing  now  and  do  the  work  of  a 
sheriff  besides,  reduce  the  amount  you  pay  them.    That  will  settle  it.    I  want  to  impress  ^ 
that  upon  that  committee.   If  the  sheriffs  can  now  do  what  they  are  doing  and  do  all  the  j 
duties  that  my  friend  here  says  they  can  do  without  any  additional  compensation,  some-  j 
body  is  getting  too  much  pay  now,  and  I  say  if  that  is  true  reduce  the  amount  that  you 
are  paying  the  treasurer.  i 

I  do  not  believe  it.    I  believe  the  treasurer  earns  every  dime  he  gets;  and  I  believe  | 
that  in  the  counties  in  this  State,  whatever  may  be  the  appropriation  that  they  make  to 
their  sheriff,  the  money  is  earned  and  it  is  an  amount  that  they  ought  to  pay  the  sheriff. 
So  I  say  you  really  save  nothing.   You  are  in  a  position  now  to  save  every  dime  you  can  j 
save.    If  your  treasurers  are  getting  too  much  now,  and  they  do  not  earn  their  salaries,  j 
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reduce  their  compensation  to  such  an  amount  as  will  compensate  for  the  amount  that  you 
pay  the  sheriffs  now  for  what  they  do.  So  when  you  come  to  analyze  it  you  find  that  you 
can  save  now  every  dollar  that  can  be  saved. 

I  want  it  expressly  understood,  however,  that  I  do  not  believe  we  are  paying  too 
much;  and  I  have  been  mixed  up  with  public  affairs  all  my  life.  Ever  since  I  was  a  boy 
I  have  been  around  the  courthouse,  not  in  the  cities,  but  out  in  the  country  among  the 
people,  and  I  am  satisfied  there  is  no  crying  demand  coming  up  and  demanding  that  you 
shall  abolish  this  office.  If  we  proceed  along  this  line  some  of  us  think  that  in  a  little 
while  we  will  have  no  offices  to  fill,  and  we  will  have  no  use  for  the  Legislature,  and  we 
will  take  the  whole  matter  in  our  hands  and  administer  the  affairs  ourselves. 

I  say  I  think  we  ought  to  go  slowly,  and  in  behalf  of  the  committee  I  file  our  protest 
against  the  suggestion  that  is  made  by  the  gentlemen  who  signed  the  minority  report. 
I  wish  to  state  that  we  investigated  this  matter  carefully,  and  had  all  the  facts  and  cir- 
cumstances we  could  get  before  us,  and  we  did  not  come  to  a  hasty  conclusion.  We  had 
the  views  of  gentlemen  throughout  the  various  sections  of  the  State,  and  the  conclusion 
finally  arrived  at  by  the  majority  of  the  committee  was  that  these  officers  could  not  prop- 
erly be  dispensed  with. 

Mr.  R.  L.  Gordon:  Mr.  Chairman,  it  is  with  great  embarrassment  and  some  trepida- 
tion that  I  ask  the  attention  of  the  Committee  for  a  few  moments.  I  will  say  to  gentle- 
men that  they  have  known  me  long  enough  to  know  that  I  do  not  desire  to  take  up  their 
time  unnecessarily.  But,  sir,  I  find  that  when  there  is  any  effort  made  to  cut  off  any- 
body's head  it  is  an  extremely  difficult  job  to  accomplish. 

I  wish  to  remind  the  body  respectfully  that  the  two  great  questions  that  brought 
this  body  together  were  the  question  of  suffrage,  and  next  to  it,  and  scarcely  less,  the 
question  of  economy.  In  order  to  get  up  the  bill  to  call  this  body  together  a  great  many 
said  that  the  Underwood  Constitution  was  a  rook's  nest  to  hold  offices;  that  it  was  made 
by  men  for  the  purpose  of  holding  offices;  but  when  we  undertake  to  strike  down  any 
office  provided  by  that  Constitution  we  are  told  by  gentlemen  on  the  other  side  that  it  is 
utterly  impossible  to  have  it  done. 

Now,  sir,  I  am  not  a  member  of  the  majority  who  signed  this  report,  but  I  happen 
to  have  the  honor  of  being  on  another  committee  that  suggested  this  reform,  the  Com- 
mittee on  Reduction  of  Expenses.  I  wish  to  say  that  I  come  from  a  county  of  less  than 
30,000  inhabitants,  and  I  come  from  a  county  where  I  do  not  see  the  slightest  difficulty  in 
the  sheriff  performing  the  duties  now  performed  by  both  the  sheriff  and  the  treasurer. 

The  gentleman  who  has  just  taken  his  seat,  my  distinguished  friend  from  Prince 
William  (Mr.  Thornton),  says  that  the  treasurer  now  has  more  than  he  can  possible  do. 
1  think,  as  a  matter  of  fact,  the  most  that  the  treasurer  now  does  is  to  collect  those  bills 
that  are  voluntarily  paid  prior  to  the  first  day  of  December,  and  that  his  deputies  collect 
all  the  little  bills  and  do  all  the  disagreeable  work.  As  far  as  I  know  the  main  thing  that 
the  treasurer  does  now  before  the  first  of  December  is  to'  go  to  the  county  court  once  a 
month  and  receive  the  money  that  the  people  gO'  there  to  pay  him  in  order  to  save  the  5 
per  cent. 

Mr.  Pettit:    He  has  to  go  to  all  the  precincts. 

Mr.  R.  L.  Gordon:  Yes,  sir;  he  goes  to  the  precincts  as  the  law  requires  him  to  do, 
but  he  does  not  collect  a  dollar  that  is  not  voluntarily  brought  forward  and  paid  to  him. 
Under  the  old  law,  as  gentlemen  will  remember,  it  was  the  sheriff's  duty  to  go  to  the 
house  of  the  tax-payer  and  collect  his  taxes.  Now  there  is  a  penalty  imposed  if  a  man 
does  not  come  forward  and  pay  his  own  taxes,  and  this  officer  is  simply  a  receiving 
officer. 

But,  Mr.  Chairman,  it  is  said  that  we  will  not  save  anything,  and  the  proposition 
is  stated  here  upon  the  floor  that  if  the  treasurer  is  getting  too  mnch  we  must  reduce 
his  salary.  I  will  say  to  the  gentlemen  on  the  other  side  that  that  is  a  very  safe  position 
for  them  to  take.  They  know  that  they  cannot  reduce  the  salary.  They  know  that  the 
people  of  Virginia  in  various  sections  of  the  State  have  been  agitating  for  years  the 
question  of  cutting  down  the  officers'  salaries,  and  the  argument  is  made,  and  it  is  true, 
that  true  economy  consists  in  a  good  officer  well  paid.    The  worst  economy  that  you  can 
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have,  sir,  is  to  have  a  vast  army  of  poorly  paid  officers,  and  if  you  are  going  to  keep  up 
the  number  you  now  have,  economy  is  absolutely  impossible. 

I  took  the  precaution  to  ask  the  sheriff  of  my  county,  who  is  very  familiar  with  the 
situation  in  the  county,  whether  he  could  do  the  work  he  now  has  to  do  as  sheriff  and  act 
as  treasurer,  with  the  deputies  that  the  treasurer  now  employs,  and  he  said  he  thought 
there  would  be  no  difficulty  in  the  world  about  it.  I  asked  him  if  he  would  be  willing 
to  discharge  the  duties  of  both  officers  for  the  pay  the  treasurer  had,  and  he  said  he 
would.  I  believe  if  there  is  any  office  in  Virginia  that  can  be  abolished  without  in  any 
degree  impairing  the  efficiency  of  the  government,  it  is  that  of  the  treasurer,  the  Under- 
wood treasurer,  which  we  are  asked  now  to  perpetuate. 

I  have  just  one  more  suggestion  to  make,  Mr.  Chairman,  and  I  will  be  through.  I 
ask  the  members  of  the  Committee  to  vote  down  the  proposition  of  the  gentleman  from 
Frederick  (Mr.  Harrison),  to  strike  out  counties  of  over  30,000  inhabitants.  As  I  said,  i 
come  from  a  county  of  less  than  30,000  inhabitants  and  my  treasurer  would  have  to  go. 
I  am  in  favor  of  cutting  off  something.  I  am  like  my  friend  from  Prince  William  (Mr, 
Thornton),  I  am  one  of  the  Commonwealth's  attorneys  of  the  State,  and  I  hope  to  have 
the  pleasure  of  voting  to  abolish  myself  before  I  get  through,  but  I  want  to  begin  by 
abolishing  somebody  else. 

Mr.  Thornton:    I  should  like  to  see  you  a  district  attorney. 

Mr.  R.  L.  Gordon:  That  is  mere  bj^-play,  gentlemen  I  merely  mean  to  say  that  I 
am  in  favor  of  abolishing  every  useless  officer  in  this  State.  If  we  can  get  along  without 
him  we  have  no  right  to  retain  him,  because  the  true  principle  requires  us  to  administer 
our  government  as  economically  as  it  can  be  efficiently  done  and  every  dollar  that  we 
spend  of  the  people's  money  in  excess  of  the  necessities  of  an  efficient  government  is 
wrongfully  taken  from  the  people,  whether  it  be  under  the  form  of  law  or  no. 

I  merely  wish  to  make  the  suggestion  that  in  counties  having  over  30,000  inhabi- 
tants, if  the  people  of  those  counties  desire  to  keep  both  of  these  officers,  and  that  is 
simply  the  report,  they  are  at  liberty  to  do  so. 

Mr.  Fletcher:    How  about  counties  of  20,000  inhabitants? 

Mr.  R.  L.  Gordon:  The  suggestion  was  made  that  the  limitation  of  30,000  inhabitants 
would  be  sufficient.  I  think  that  one  officer  can  do  the  work  for  a  county  of  20,000  inhabi- 
tants without  any  difficulty.  I  believe,  gentlemen,  if  we  will  put  away  from  our  minds 
the  idea  that  we  have  got  to  do  somebody  a  personal  mischief  and  chuck  off  his  head, 
and  if  we  will  come  down  to  the  absolute  question  as  to  whether  he  is  essential  to  the 
efficient  government  of  this  State,  we  will  not  have  near  so  much  difficulty  in  getting 
along. 

I  appreciate,  Mr.  Chairman,  that  these  gentlemen  are  onr  friends,  and  it  is  a  very 
disagreeable  thing  to  bring  any  measure  to  bear  against  them,  but  in  my  humble  judg- 
ment it  is  our  solemn  duty  to  do  so.  I  think  that  in  a  county  of  twenty  thousand  inhabi- 
tants one  officer  can  do  the  work  of  both.  I  know  that  the  sheriff  of  the  county  that  I 
am  well  acquainted  with  has  very  little  to  do.  The  sheriff  may  have  more  to  do,  and  t 
have  no  doubt  he  does  have  more  to  do,  in  the  more  prosperous  sections  of  the  State,  or 
beyond  the  Ridge,  but  certainly,  so  far  as  my  knowledge  goes,  he  can  discharge  the  duties 
of  both  offices  without  any  difficulty. 

I  differ  sir,  with  my  friend  "from  Prince  William.    I  think  it  is  infinitely  better  to 
have  one  well-paid  officer  than  to  have  two  officers  that  are  poorly  paid,  because  when 
you  reduce  a  man's  salary  and  cut  down  his  earnings  below  a  just  compensation  you  I 
force  the  people  to  put  an  inferior  man  in  office. 

Mr.  Thornton:    I  beg  the  gentleman's  pardon;  I  did  not  make  any  such  suggestion,  ij 

Mr.  R.  L.  Gordon:  Yes,  sir,  your  suggestion,  as  I  understood  it,  was  that  if  the  ij 
argument  of  the  gentleman  from  Danville  was  right  the  treasurers  were  getting  too  j 
much  money.  | 

Mr.  Thornton :  Did  I  not  say  at  the  same  time  that  I  did  not  think  they  were  getting  j 
too  much?  I  said  I  was  opposed  to  a  reduction,  but  if  his  theory  was  right,  that  they  , 
were  getting  too  much,  then  the  pay  should  be  reduced. 

Mr.  R.  L.  Gordon:    Undoubtedly  that  is  true,  if  his  theory  was  right,  that  they  are  j 
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getting  too  much  money.  I  do  not  believe  that  they  are  getting  too  much  money.  But 
I  believe  they  are  not  doing  work  enough  to  earn  the  money  they  are  getting.  That  is 
the  difficulty  with  the  officers  in  our  State.  We  have  too  many  officers.  We  have 
not  put  duties  enough  on  them.  I  say  when  you  come  to  a  county  of  over  thirty 
thousand  inhabitants,  if  the  people  of  that  county  voluntarily  and  affirmatively  take 
the  position  that  they  want  both  these  officers,  let  them  have  them,  but  do  not  compel 
the  other  counties  of  the  State  to  have  the  two  officers  unless  they  desire  to  have  them. 

Mr.  Keezell:  Mr.  Chairman,  I  desire  to  say  a  few  words  in  behalf  of  the  report  of 
the  committee,  and  also  against  the  amendment  of  the  gentleman  from  Winchester  (Mr. 
Harrison). 

I  want  my  position  distinctly  understood.  I  think  the  delegate  from  Prince  Wil- 
liam, probably  inadvertently,  did  injustice  in  his  remarks  to  the  delegate  from  Danville. 
That  gentleman  did  not,  in  the  Committee  on  Reduction  of  Expenses  (if  I  am  not  unpar- 
hamentary  In  mentioning  what  took  place  there),  advocate  the  proposition  of  allowing 
treasurers  to  remain  in  counties  with  a  population  of  over  thirty  thousand. 

I  think  it  is  only  due  to  that  gentleman  to  say  that  he  advocated  the  proposition  for 
the  consolidation  of  the  offices  of  treasurer  and  sheriff  without  any  exceptions,  and 
probably  I  had  as  much  to  do  as  any  other  one  member  of  the  Committee  on  Reduction, 
of  Expenses  in  getting  that  provision  placed  in  its  report  which  excepted  counties  of 
thirty  thousand  population  and  over,  from  the  recommendations  of  that  committee,  con- 
sohdating  the  offices  of  treasurer  and  sheriff;  I  am  frank  to  say  that  I  did  it  because  it 
seemed  that  I  was  in  the  minority  of  that  committee  so  far  as  the  straight  proposition  for 
consolidation  was  concerned,  and  I  had  to  take  what  I  could  get  out  of  it.  I  did  that, 
not  that  I  cared  to  preserve  an  official  or  an  office  which  might  be  dispensed  with  without 
the  public  interest  being  hurt,  but  because  I  realized  the  fact  that  in  a  county  like  the 
one  that  I  represent  here  it  would  be  utterly  impossible  for  the  sheriff  to  perform  the 
duties  of  both  sheriff  and  treasurer  without  detriment  to  the  public  interest. 

Mr.  Pettit:    Could  he  not  have  deputies  enough  to  do  it? 

Mr.  Keezell:  He  could  have  deputies  enough,  probably;  I  am  coming  to  that  in  a 
minute.  But  I  do  not  believe  in  the  theory  of  putting  one  man  in  charge  and  having  a 
multiplicity  of  deputies.  Wliat  is  the  case  there  now?  We  have  a  sheriff  who  is  kept 
busy,  and  he  has  five  or  six  deputies  who  do  more  or  less  work. 

Mr.  Harrison:  The  population  does  not  indicate  the  amount  of  work  that  a  sheriff 
will  have  to  do,  for  the  reason  that  in  some  counties — take,  for  instance,  Augusta,  or 
Loudoun,  or  Fauquier — the  taxes  paid  in  are  much  larger  than  the  taxes  that  come  from 
Pittsylvania,  where  the  population  is  probably  the  largest  of  any  county  in  the  State, 

Mr.  Keezell:  I  am  going  to  come  to  that  in  a  moment.  The  treasurer  of  my  county 
is  a  very  busy  official.  He  has  a  man  in  his  office  at  all  times  to  assist  in  the  duties  of 
the  office,  and  after  the  first  of  December,  when  the  tax  bills  that  were  not  collected 
before  that  time  are  to  be  put  out  for  collection,  he  has  six  or  eight  deputies  who  do  that 
work. 

I  say  population  has  something  to  do  with  it.  Not  the  least  the  treasurer  has  to  do 
is  to  make  off  the  tax  bills,  and  in  the  county  of  Rockingham  it  would  take  one  official 
about  six  months  of  hard  work,  and  if  he  did  not  work  any  harder  than  many  of  our 
officials  in  the  State  do  it  would  take  him  twelve  months  to  make  off  the  tax  bills  alone. 

Mr.  R.  L.  Gordon:  Does  the  treasurer  of  your  county  make  off  the  tax  bills,  or  is  it 
done  by  some  deputy? 

Mr.  Keezell:  The  treasurer  makes  some  of  them  off  himself  and  his  deputy  makes 
some  off.  Pie  is  bound  to  employ  additional  aid  to  make  them  off,  because  it  would  be 
impossible  from  the  time  the  commissioners  return  their  books  to  the  treasurer  that  he 
should  have  time  to  make  them  all  off,  and  he  has  to  employ  aid  outside  of  his  regular 
force  in  order  to  get  the  tax  bills  ready  in  time,  the  expense  of  which,  of  course,  he  pays 
out  of  his  own  pocket. 

j  Mr.  Turnbull:  ^Tiat  is  the  extra  allowance  paid  to  the  sheriff  in  j^our  county  by 
jthe  board  of  supervisors? 

Mr.  Keezell:    Eight  hundred  dollars  in  my  county.    Speaking  of  the  duties  of  the 
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treasurer,  some  gentleman  spoke  about  the  treasurer  coming  to  the  courthouse  once  a. 
month  to  receive  taxes.  The  treasurer's  office  of  the  county  of  Rockingham  is  open  every 
working  day  in  the  year  from  8  o'clock  in  the  nnorning  to  6  o'clock  in  the  evening,  and- 
he  keeps  it  open  frequently  on  legal  holidays. 

Mr.  Brown:  In  the  provision  of  the  minority  of  the  committee,  would  there  be  any- 
thing  to  prevent  the  people  of  Rockingham,  if  these  two  offices  were  united,  from  making 
that  allowance  to  the  one  officer,  if  he  could  not  do  the  work  without  employing  additional 
deputies  ? 

Mr.  Keezell:  I  will  come  to  that  in  a  moment.  I  am  talking  now  about  the  treasurer; 
I  am  not  talking  about  the  consolidation.  I  am  talking  along  the  line  that  I  am  opposed 
to  undertaking  to  interfere  with  the  office  of  treasurer  in  any  way,  shape  or  form  in 
these  other  counties,  because  I  do  not  believe  you  can  do  it  without  the  public  interest 
suffering,  and  not  because  I  want  to  keep  any  officer  in  his  place. 

The  position  I  take  as  to  the  whole  matter  is  that  the  duties  of  the  sheriff  and  treas- 
urer are  so  entirely  incompatible  that  they  ought  not  to  be  combined  in  any  of  the 
counties.  Why  do  I  say  it?  As  I  understand  the  duties  of  the  sheriff,  he  is  peculiarly 
an  officer  of  the  court.  It  is  his  business  to  look  after  and  attend  to  the  duties  that  come 
to  him  as  a  court  officer.  The  duties  of  a  treasurer  are  those  of  a  financial  or  fiscal 
officer.  It  is  his  business  to  collect  taxes  levied,  and  to  pay  out  the  moneys  collected. 
It  is  the  duty  of  a  sheriff  to  collect  executions,  to  go  and  sell  property,  and  all  that  sort 
of  thing. 

I  do  not  believe  it  is  good  public  policy  to  have  the  money  derived  from  the  sales  of 
property  under  execution  not  belonging  to  the  public  and  the  moneys  collected  from 
the  tax-payers  in  the  hands  of  the  same  individual.  I  think  it  is  much  safer  to  have  a 
separation  in  those  matters.  Therefore,  I  am  opposed  to  a  consolidation  of  the  offices, 
because  I  do  not  think  you  are  going  to  save  anything,  and  even  if  you  did  save  some- 
thing, I  would  be  opposed  to  it,  because  I  do  not  believe  that  saving  money  is  the  first  j 
duty  we  owe  to  the  people  of  this  Commonwealth.  The  first  duty  we  owe  to  them  is  to 
give  them  the  best  form  of  government  we  can,  in  order  that  their  business  may  be 
transacted  in  an  orderly  and  proper  manner.  || 

I  do  not  believe  it  would  save  anything  for  this  reason:  You  would  not  reduce  the 
labor  one  particle  if  you  combined  the  office  of  sheriff  and  treasurer,  and  therefore,  if  you  { 
combined  them,  whether  you  call  him  treasurer  or  whether  you  call  him  sheriff,  he 
would  come  before  that  same  board  of  supervisors  and  say,  "You  pay  me  nothing  for 
executing  the  criminal  processes,  for  doing  all  this  work  for  which  I  am  allowed  no  fees 
in  any  other  way,"  and  the  board  of  supervisors,  in  my  opinion,  would  give  the  one 
officer  the  very  same  allowance  that  they  now  give  to  the  sheriff,  even  if  that  officer 
performed  the  duties  of  treasurer  and  received  the  compensation  now  paid  the  treasurer, 
in  addition  to  the  compensation  received  by  the  sheriff.  So,  I  do  not  believe  you  would 
save  a  dollar. 

The  treasurer  is  paid  entirely  by  commissions.  The  sheriff,  as  I  understand  it,  is 
paid  by  fees,  except  the  allowance  that  is  made  to  him  by  the  board  of  supervisors,  v/hich 
they  can  make  large  or  small,  or  not  give  at  all,  as  the  duties  that  devolve  upon  the 
sheriff  seem  -to  them  to  require  it. 

Now,  Mr.  Chairman,  speaking  about  the  compensation  of  the  treasurer,  I  wish  to 
say  now  that  in  a  county  like  Rockingham,  Augusta,  and  those  larger  counties,  the  treas- 
urers are  paid  much  less  in  proportion  than  they  are  paid  in  the  smaller  counties  of  the 
Commonwealth.  The  commissions  after  a  certain  point  run  down  to  such  an  extent  that 
if  the  treasurers  in  those  counties  could  stop  business  on  the  first  day  of  December  and 
not  collect  another  tax  bill,  they  would  be  much  better  off.  In  my  county,  if  the  treasurer 
could  stop  on  the  first  day  of  December  and  not  have  to  collect  the  40  per  cent,  of  taxes 
that  go  into  the  hands  of  his  deputies,  he  would  be  in  much  better  condition,  because  it 
takes  every  dime  that  he  gets  from  the  county  and  the  State  in  the  Vv^ay  of  commission  ! 
to  pay  his  deputy  collectors,  and  he  does  not  get  one  single  solitary  dime  for  disbursing  | 
the  fund  which  is  collected  after  the  first  day  of  December.  | 

The  office  of  treasurer  is  not  an  overpaid  one,  even  in  the  counties  where  they  [ 
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collect  as  much  as  they  do  in  my  own — anywhere  from  S125,000  to  S150,000  of  county 
and  State  revenue — and  I  do  not  think  it  would  be  prudent  or  well  to  undertake  to  com- 
bine the  office  O'f  the  treasurer  and  the  sheriff  in  a  countj-  where  there  is  as  much  work 
to  do,  and  as  large  an  amount  of  money  to  handle,  as  there  is  in  most  of  the  counties 
where  the  population  is  over  thirty  thousand;  and  I  certainly  do  not  want  to  see  it  done 
even  in  the  smaller  counties. 

On  motion  of  ]\Ir.  Walker,  the  Committee  rose  and  the  Convention  adjourned  until 
to-morrow,  Thursday,  October  IT,  1901,  at  10  o'clock  A.  M. 


THURSDAY,  October  17,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 

Prayer  by  Rev.  Carey  E.  Morgan,  of  Richmond. 

On  motion  of  Mr.  R.  AValton  Moore,  the  Convention  resolved  itself  into  Committee  of 
the  vniole  for  the  purpose  of  further  considering  the  report  of  the  Committee  on  the 
Legislative  Department.    :\Ir.  Walker  in  the  chair. 

The  Chairman:  The  Question  before  the  Committee  is  on  the  motion  of  the  gentle- 
man from  Appomattox  (Mr.  Flood)  to  reconsider  the  vote  by  which  the  amendment  to 
section  7  of  the  committee's  report  was  rejected. 

Mr.  Flood:  'Mv.  Chairman,  after  consultation  with  the  chairman  of  the  Committee 
on  the  Legislative  Department  and  with  gentlemen  who  occupy  the  same  positio-n  on  this 
question  that  I  do,  we  have  decided  to  withdraw  the  motion  for  a  reconsideration  with 
the  understanding  that  the  matter  will  come  up  in  the  Convention,  when  the  report  of 
the  Committee  on  the  Legislative  Department  is  to  be  considered  there,  without  prejudice 
to  our  rights  of  discussion,  and  with  the  understanding  that  we  are  going  to  fight  as 
aggressively  for  biennial  sessions  there  as  we  would  in  Committee  of  the  Whole. 

]\Lr.  R.  Walton  Z\Ioore:  Y^e  had  hoped  to  go  on  this  morning,  but  my  friend  from 
Appomattox  (]\Ir.  Flood)  did  not  feel  quite  able  to  do  so  on  account  of  his  physical  con- 
dition, and  the  understanding  has  been  made  exactly  as  he  has  stated  it. 

This  concluded  the  consideration  of  the  report  of  the  Committee  on  the  Legislative 
Department.  The  Committee  of  the  Whole  then  rose,  and  the  President  resumed  the 
chair. 

On  motion  of  ]\Ir.  Thomas  H.  Barnes,  the  Convention  resolved  itself  into  Committee 
cf  the  Whole  for  the  purpose  of  further  considering  the  report  of  the  Committee  on 
Organization  and  Government  of  Counties.    Mr.  Wise  in  the  chair. 

Mr.  Harrison:  After  further  consideration  of  the  matter,  I  have  determined  to  with- 
draw the  amendment  I  offered  in  regard  to  counties  of  more  than  thirty  thousand  in- 
habitants. 

:Mr.  Withers:  I  rise  to  a  parliamentary  inquiry.  Is  not  the  question  now  before  the 
Committee  the  substitute  offered  by  myself  for  the  amendment  to  the  amendment  offered 
by  the  gentleman  from  Xottowa^"? 

The  Chairman:  As  the  Committee  has  proceeded  upon  the  idea  that  the  proposition 
of  the  gentleman  from  Danville  was  before  the  body,  if  there  is  no  objection  the  Chair 
will  hold  that  the  vote  shall  first  be  taken  upon  it.  Is  the  Committee  ready  for  the  ques- 
tion?  The  Secretary  vrill  read  the  substitute  as  modified. 

The  Secretary  read  as  follows: 

There  shall  be  elected  by  the  qualified  voters  of  each  county,  one  sheriff,  who  shall, 
in  addition  to  his  duties  as  sheriff,  perform  the  duties  of  the  treasurer  as  prescribed  by 
law:  provided,  that  in  counties  of  more  than  thirty  thousand  inhabitants  the  office  of 
treasurer  may  be  created  by  law. 

Mr.  Hancock:  :\Ir.  Chairman,  I  do  not  rise  to  make  an  extended  speech  upon  this 
proposition,  but  to  give  a  few  reasons  why  the  report  of  the  committee  should  be  sus- 
tained. 


864 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


The  gentleman  from  Danville  (Mr.  Withers)  yesterday  claimed  that  the  two  offices 
should  be  united  because  the  duties  were  not  dissimilar,  and  that  they  could  all  be  per- 
formed by  one  officer  as  well  as  by  two.  That  is  a  proposition  which  the  committee  were 
of  opinion  was  not  sustained  by  their  experience  and  by  the  evidence  that  they  had  before 
them. 

It  seems  to  me  that  the  reading  yesterday  of  the  summary  prepared  by  the  gentle- 
man from  Danville  ought  to  be  enough  to  convince  this  Convention  that  the  duties  of  the 
two  offices  are  dissimilar  and  of  such  a  complicated  character  that  one  man  could  not 
efficiently  perform  them.  The  duty  of  paying  warrants  to  school  teachers  of  the  county 
and  that  of  executing  a  criminal  upon  the  gallows  are  two  very  dissimilar  duties.  The 
duty  of  arresting  a  murderer,  or  shielding  a  criminal  when  the  mob  is  about  to  execute 
him,  is  very  dissimilar  from  sitting  in  an  office  and  receiving  from  the  people  money  in 
payment  of  obligations  due  the  Commonwealth  or  going  to  the  residence  of  each  citizen 
for  his  taxes.    The  duties  are  very  dissimilar. 

Take  the  illustration  which  the  gentleman  from  Danville  brought  forward  in  regard 
to  what  happened  before  the  war.  He  says  it  is  a  time-honored  custom  for  the  sheriff  to 
be  the  collector  of  the  taxes.  Let  him  read  as  late  as  the  Code  of  1860,  and  he  will  find 
that  the  sheriff  had  a  right  to  farm  out  his  office,  to  make  a  contract  in  regard  to  these 
taxes — so  that  persons  not  officers  of  the  county  might  collect  its  revenue — following  the 
old,  oppressive  Roman  system.  Who  now  would  be  willing  for  a  sheriff  to  have  the  right 
to  contract  or  to  farm  out  his  office  and  have  it  administered  by  other  people? 

The  proposition  I  wish  to  announce  in  opposition  to  the  one  advanced  by  the  gentle- 
man from  Danville  is  this:  Our  government  is  based  upon  the  idea  that  a  man  is  re- 
sponsible personally  for  the  discharge  of  the  duties  of  his  office;  and  whenever  you  get 
away  from  personal  responsibility  you  get  into  danger,  and  whenever  you  allow  a  man 
to  deputise  his  office,  the  more  deputies  you  give  him,  the  more  danger  there  is  of  defal- 
cation.   The  more  deputies  you  give  him  the  more  danger  there  is  of  inefficient  service. 

These  deputies  are  not  elected  by  the  people,  but  are  appointed  by  the  officer  himself. 
I  might  be  willing,  and  the  voters  of  my  district  might  be  willing,  to  elect  a  man  to  office 
because  of  their  confidence  in  him,  but  they  would  not  be  willing  to  allow  him  to  delegate 
the  duties  imposed  upon  him  to  an  irresponsible  person,  his  brother,  his  cousin,  or  his 
uncle. 

It  is  important  that  this  idea  of  personal  responsibility  should  be  impressed  upon  the 
members  of  the  Convention,  because  if  we  consult  our  experience  in  governmental  affairs 
it  will  be  found  that  it  is  not  the  head  of  the  department  who  defaults  or  who  is  ineffi- 
cient. Go  into  the  counties;  it  is  not  the  treasurer  who  has  defaulted  and  brought  ruin 
and  disaster  upon  the  county  or  great  loss  upon  the  State.  No;  it  is  the  defalcations  of 
his  deputies,  the  men  whom  he  has  placed  in  office  and  who  were  never  elected  by  the 
people. 

Having  had  some  personal  experience  in  the  various  counties  of  this  Commonwealth, 
I  have  yet  to  find  any  one  who  has  been  able  to  point  to  the  treasurer  himself  as  the 
criminal  who  has  used  the  money  of  the  Commonwealth  or  of  the  county  for  his  per- 
sonal use.  It  has  been  his  deputies,  who  have  either  failed  to  perform  their  duties  or 
have  used  improperly  the  funds  that  came  into  their  hands. 

It  is  undemocratic  to  place  the  affairs  of  government  in  the  hands  of  deputies,  unless 
absolutely  necessary,  instead  of  in  the  hands  of  the  man  who  is  elected  to  perform  them: 
and  any  policy  that  favors  the  employment  of  more  deputies  is  an  unwise  one  and  will 
lead  to  bad  results.    I  hope,  therefore,  for  that  reason  the  substitute  will  not  be  adopted. 

Take  the  county  of  Pittsylvania,  a  large  county,  which  appropriates  $900  to  Us 
sheriff,  and  whose  treasurer  receives  about  $1,500  from  the  county  funds,  without  refer- 
ring to  what  he  receives  from  the  State.  Unite  those  two  officers,  and  how  many  depu- 
ties will  he  have?  I  know  not  how  m.any  deputies  the  sheriff  of  that  county  may  have 
now;  some  two  or  three,  perhaps,  and  the  treasurer  has  three  or  four,  perhaps;  there 
you  would  have  seven  or  eight  deputies  in  that  county  and  only  one  man  who  has  been 
elected  by  the  people,  and  who  is  personally  responsible  to  the  people  for  the  discharge 
of  his  duties. 
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Are  you  going  to  allow  the  government  of  that  county  to  be  placed  in  the  hands  of 
irresponsible  deputies,  who  have  not  given  a  bond  to  any  one,  except  to  their  principal, 
not  to  the  Commonwealth  or  to  the  county?  I  think  the  principle  is  wrong,  and  we 
should  not  endorse  it. 

The  gentleman  from  Pulaski  (Mr.  Wysor)  a  few  days  ago  said  that  he  was  in  favor 
of  not  allowing  the  sheriff  to  be  eligible  to  office  after  the  second  term  because  of  the 
political  influence  that  he  exerted;  that  by  reason  of  the  summoning  of  jurors  and 
various  other  duties  which  he  performed  in  the  county  he  became  a  political  factor  to  a 
dangerous  extent.  I  do  not  agree  with  him  upon  that  proposition.  Neither  do  I  believe 
there  is  any  such  injurious  effect  exerted  by  the  sheriffs  of  the  counties  of  this  State 
anywhere.  But  I  believe  that  if  you  unite  the  sheriff  and  treasurer  and  allow  the  fiscal 
I  arrangements  of  the  county,  all  the  money  that  comes  in  and  all  the  taxes  that  are  paid, 
and  all  the  jurors  who  are  summoned,  and  all  the  various  and  complicated  affairs  con- 
nected with  the  two  offices,  to  be  administered  by  one  man,  that  he  will  be  a  mighty 
i,  factor  for  evil  in  the  political  system  of  the  counties  of  this  Commonwealth. 
I  Talk  about  dispensing  with  offices!  Where  is  there  any  dispensing  with  offices  by 
appointing  deputies?  It  is  simply  changing  the  name  of  them  and  placing  an  irresponsi- 
ble deputy,  who  has  not  given  any  bond  to  any  one  except  to  his  principal,  in  the  place 
of  a  bonded  officer.  Now  we  have  a  sheriff  giving  a  bond  of  $10,000,  or  whatever  may  be 
required  of  him  in  his  county,  and  he  is  personally  responsible  for  the  administration  of 
that  office.  And  now  we  have  the  treasurer,  giving  a  bond  in  reference  to  his  office,  and 
these  two  bonds  are  a  double  protection  to  the  Commonwealth  and  to  the  counties,  and 
!  there  is  little  danger  of  defalcation  that  will  be  injurious  in  its  effect.  But  destroy  the 
office  of  treasurer  and  you  destroy  the  bond  of  the  treasurer,  and  you  have  only  one 
bond — the  bond  of  the  sheriff. 

Now,  then,  Mr.  Chairman,  advancing  a  step  further,  it  is  wrong  to  place  in  the  posi- 
tion of  treasurer  of  a  county  one  who  is  absolutely  under  the  control  of  another  officer. 
The  sheriff  of  the  county  is  under  the  control  of  the  judge  of  the  court.  When  a  criminal 
case  is  being  tried,  the  sheriff  and  his  deputies  are  there  to  guard  the  prisoner,  to  pro- 
vide for  the  jury,  to  execute  the  orders  of  the  court,  many  cases  in  which  the  court  is  in 
jsession  a  whole  month.  Take,  for  instance,  the  noted  and  famous  Cluverius  case,  that 
lasted  thirty  or  forty  days,  or  the  Puryear  case,  in  Prince  George  county,  which  lasted 
twenty-one  days,  and  many  other  criminal  trials  all  over  this  Commonwealth,  which  have 
.lasted  anywhere  from  ten  to  thirty  days.  In  those  cases  the  sheriff  is  in  court.  His 
[rjlace  is  there  with  the  judge  and  under  his  command,  to  take  care  of  the  jury,  to  sum- 
mon the  witnesses,  to  preserve  order,  to  execute  the  mandates  of  the  court. 

How  can  he,  when  all  of  this  complicated  work  and  responsible  duty  are  imposed 
|ipon  him  by  law,  be  looking  out  to  see  whether  a  man  twenty  miles  off  has  paid  his  capi- 
'  ation  tax  or  whether  another  man  has  run  off  with  his  wheat  crop  or  is  disposing  of  his 
'orn  crop  before  a  levy  can  be  made  to  secure  the  taxes?  The  sheriff  is  in  court.  He 
,;annot  get  away,  for  he  is  under  the  control  of  the  court.  In  the  collection  of  the  taxes 
lie  would  be  left  entirely  at  the  mercy  of  the  deputies.  Here  comes  again  that  same  idea 
f  deputed  authority,  which  is  inconsistent  with  true  democratic  principles. 

It  is  said  that  it  is  economical;  that  you  will  save  money  by  combining  the  two 
ffices.  There  is  no  man  in  this  Convention  who  is  more  in  favor  of  saving  money  to 
le  Commonwealth  than  I  am.  I  believe  in  reducing  expenses  wherever  they  can  be 
^'duced.  I  believe  in  abolishing  offices  wherever  offices  are  unnecessary.  I  am  in  favor 
f  reducing  expenses  everywhere,  and  as  I  said  on  a  former  occasion  in  this  Convention, 
lere  is  not  a  man  here  who  is  not  as  much  in  favor  of  reducing  expenses  as  is  the  gen- 
eman  from  Danville.  I  do  not  believe  the  gentleman  from  Danville  has  any  monopoly 
1  the  question  of  reducing  expenses.  I  believe  every  man  here  is  honestly  endeavoring 
'  perform  his  duties  so  as  to  reduce  expenses  and  to  abolish  all  needless  offices,  and  to 
^  whatever  is  for  the  best  interests  of  the  people  of  this  Commonwealth,  and  I  see  no 
ason  why  it  should  be  said  that  one  man  is  more  in  favor  of  reducing  expenses  than 
lother. 

The  gentleman  from  Louisa  (Mr.  Gordon)  said  this  was  the  Underwood  Constitution, 
55 — Const.  Debs. 
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and  the  gentleman  from  Danville  (Mr.  Withers)  spoke  of  it  as  the  Underwood  Constitu- 
tion. Well,  it  is  the  Underwood  Constitution  partially,  but  there  have  been  six  amend- 
ments to  this  Underwood  Constitution  since  1870,  and  it  has  become  very  much  a  Vir- 
ginia Constitution.  In  1874,  when  this  whole  question  of  county  organization  was  sub- 
mitted to  the  people  of  this  Commonwealth,  after  nearly  five  years'  experience  with  it. 
they  placed  in  it  provisions  for  one  sheriff  and  one  treasurer.  Now,  wherein  can  the 
gentleman  from  Danville  say  that  this  is  any  part  of  the  Underwood  Constitution?  It  is 
the  Constitution  of  the  people,  the  best  people  of  Virginia,  which  they  adopted  in  1874, 
as  the  proper  and  the  best  means  of  administering  the  fiscal  affairs  of  the  county. 

The  gentleman  from  Louisa  said  that  the  Underwood  Constitution  was  a  roost  where 
office-holders  could  have  a  good  time  and  enjoy  themselves  eating  the  fruit  of  other  men's 
labors.  I  notice  that  he  is  a  good  rooster  himself.  He  has  been  and  is  now  roosting 
upon  one  of  the  very  best  limbs  in  the  old  tree  of  the  State,  and,  as  Commonwealth's 
attorney,  he  is  enjoying  some  of  the  best  fruit  that  can  be  found  upon  that  tree.  And 
the  gentleman  from  Danville  has  been  a  rooster  also.  (Laughter.)  On  the  senatorial 
[imb  he  has  swayed  backward  and  forth  with  magnificent  dignity,  and  taken  now  and 
then  a  sip  of  some  of  the  juices  of  the  fruit  that  grows  upon  that  tree.  (Laughter.)  Not 
satisfied  with  that,  he  did  not  rest  to  be  simply  a  rooster;  he  must  become  an  eagle,  and 
now  he  is  soaring  in  his  lofty  capacity  as  a  sovereign  above  the  tree  as  a  member  of  this 
Convention,  but  coming  down  every  once  in  awhile  and  pecking  at  its  fruit  at  the  rate 
of  four  dollars  a  day.  (Laughter.) 

Now,  why  should  people  of  that  kind  be  talking  about  office-holders.  I  have  nothing 
to  say  about  office-holders.  I  am  an  office-holder  myself.  I  have  been  an  office-holder  for 
thirty-one  years,  and  I  expect  to  be  an  office-holder  as  long  as  the  people  will  let  me  be 
an  office-holder.  (Laughter.) 

Not  only  that,  but  I  say  it  is  an  honor  to  be  an  office-holder.  I  think  it  is  a  crying 
shame  when  it  is  said  that  office-holders  have  the  Commonwealth  of  Virginia  by  the 
throat  and  are  trying  to  squeeze  every  particle  of  blood  from  her  veins.  The  office- 
holders are  elected  by  the  people,  they  are  the  representatives  of  the  people,  and  I  stand 
here  and  I  am  not  ashamed  to  say  that  I  am  an  office-holder,  and  I  am  glad  that  I  am. 
and  I  hope  always  to  be  an  office-holder. 

Now,  gentlemen  of  the  Convention,  where  is  the  economy  in  this  matter?  The  gen- 
tleman says  that  the  different  counties  in  the  State  appropriate  so  much  money  to  the 
sheriff.  Let  us  see  what  it  is.  I  counted  it  up  this  morning.  It  is  about  $40,000  a  year, 
or  an  average  of  $40  to  each  county.  Now,  does  not  every  one  know  that  the  sheriff  will 
have  to  appoint  another  deputy  to  perform  the  duties  in  every  one  of  these  counties  if 
the  two  offices  are  consolidated?  Can  you  employ  a  competent  man  to  perform  this  dmy 
for  less  than  $400  per  annum?  Now,  who  is  willing  to  go  before  the  people  as  a  great 
man  for  abolishing  offices,  when  he  has  simply  been  changing  the  name  of  an  office  and 
putting  another  man  in  it  who  is  not  responsible  to  the  people,  but  only  responsible  to 
his  principal? 

Now,  Mr.  Chairman  and  gentlemen  of  the  Committee,  I  did  not  intend  to  speak  so 
long,  but  I  felt  that  this  was  an  important  matter.  It  is  proposed  to  combine  two  dis- 
tinct officers,  the  sheriff  and  the  treasurer.  The  sheriff  the  executive  officer  of  the  courts, 
with  the  treasurer  the  collector  and  the  disburser  of  the  county's  revenue.  The  sheriff 
has  plenty  of  work  to  do,  and  he  is  an  important  officer  in  this  Commonwealth,  and  the 
people  ought  to  pay  him  for  his  services.  They  should  not  place  upon  him  inconsistent 
duties.  They  should  not  so  complicate  his  duties  as  sheriff  that  practically  it  will  be  iia 
possible  for  him  to  perform  them  to  the  satisfaction  of  himself  or  his  constituents. 

Again,  the  fiscal  affairs  of  a  county  are  now  administered  by  the  treasurer.  He  is 
required  to  go  to  each  district  and  stay  there  at  least  three  days  to  collect  the  taxes.  He 
goes  there  for  the  convenience  of  the  people.  Then  he  is  required  to  go  to  every  man's 
house  or  to  see  every  one  in  the  county  after  the  first  day  of  December  and  try  to  collect  ] 
the  taxes  due  and  have  them  brought  in  and  accounted  for.  That  is  his  duty.  The  mat- 
ter of  the  collection  of  taxes  and  the  paying  and  distributing  of  the  funds  in  his  hands  as 
compared  with  what  it  was  before  the  war  is  immense.    Before  the  war  it  was  a  very  j 
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easy  matter,  as  was  stated  by  the  gentleman  from  Prince  William  (Mr.  Thornton).  Then 
a  man  who  had  a  hundred  slaves  and  a  large  farm  paid  for  all  of  them.  The  sheriff  had 
simply  to  go  to  this  man's  residence,  collect  his  taxes,  and,  when  paid,  the  taxes  of  one 
hundred  men  had  been  collected  by  him,  and  that  was  the  end  of  it.  Now  he  has  to  go 
this  cabin  and  that  cabin,  on  the  hillside  here,  on  the  mountainside  there,  and  in  the 
valley  here,  and  travel  night  and  day  in  order  to  find  the  taxpayers  and  to  collect  their 
taxes. 

Before  the  war  there  were  no  public  schools.  The  ptiblic  school  fund  to-day  in  the 
county  from  which  I  come,  the  tax  levied  for  the  public  schools  in  that  county,  is  20  cents 
on  the  hundred  dollars,  whereas  the  county  tax  is  only  30  cents.  If  yon  take  this  as  an 
example,  you  will  find  that  the  difference  in  the  amount  of  the  taxes  now  and  before  the 
war  is  very  great,  and  that  the  method  of  collecting  them  is  so  completely  different  that 
it  is  absolutely  impossible  to  compare  the  two. 

I  had  occasion  last  night  to  examine  the  Code  of  1S60,  and  I  find  that  there  were 
special  allowances  to  sheriffs  then.  The  sheriff  as  jailer  was  allowed  $30  a  year;  for 
attending  court,  $20  per  annum,  and  for  the  performance  of  duties  for  which  no  pro- 
vision is  made  he  was  allowed  $75  a  year — $125  for  each  county.  So  you  see,  when  you 
come  to  make  the  calculation,  you  will  find  that  there  wil  be  no  saving  of  expense,  and  I 
hope  the  Convention  will  not  allow  these  two  offices  to  be  consolidated.  Do  not  combine 
them  and  cause  the  sheriff  to  become  an  inefficient  executive  officer  of  the  court.  Do  not 
combine  them  and  prevent  the  sheriff  from  performing  his  duties  in  enforcing  the  execu- 
tions and  other  writs  that  are  in  his  hands  for  immediate  attention.  Do  not  unite  them 
and  make  it  possible  for  the  money  of  the  people  to  be  squandered  and  wasted  by  irre- 
sponsible deputies  who  have  been  appointed  by  the  sheriff  and  not  elected  by  the  people. 

I  hope  it  will  be  the  pleasure  of  the  Committee  to  stand  by  the  report  of  the  majority. 
(Applause.) 

Mr.  Thomas  H.  Barnes:  I  think,  sir,  we  have  had  enough  speaking  on  this  ciuestion, 
and  I  hope  now  we  will  come  to  a  vote.  I  desire  simply  to  say  that  I,  by  accident,  had  a 
few  months'  experience  as  treasurer,  and  I  do  not  believe  now  that  there  will  be  a  saving 
in  expenditure  in  combining  the  two  offices  of  sheriff  and  treasurer.  I  found,  to  my  sur- 
prise, that  the  amount  of  clerical  work  there  was  astonishing;  that  it  required  at  least 
six  or  eight  months  to  perform  the  clerical  work.  I  had  up  to  that  time  thought  it  was 
practical  and  proper  to  combine  the  two  offices.  I  do  not  think  so  after  those  few 
months'  experience  in  the  office. 

I  shall  be  absent  for  a  few  days,  having  been  summoned  to  appear  as  a  witness  in 
a  suit  now  pending  in  the  circuit  court  of  my  county,  and  is  it  too  much  to  ask  of  my 
friend  from  Danville  to  abandon  his  proposition  and  assume  charge  of  and  champion  the 
committee's  report,  and  join  us  in  carrying  it  through? 

Mr.  Avers:  Mr.  Chairman,  I  hope  the  committee  will  not  do  any  such  thing.  I  think 
we  have  an  opporttmity  to  show  our  faith  by  our  work.  We  have  an  opportunity  in 
voting  upon  this  amendment  to  say  whether  we  will  do  away  with  from  three  to  five 
hundred  unnecessary  officers  in  this  State  or  no;  and  in  doing  away  with  those  offices 
we  will  save,  in  my  opinion,  to  the  counties  of  the  State  from  forty  thousand  dollars  to 
fifty  thousand  dollars  directly,  and  how  much  indirectly  it  is  hard  to  estimate. 

I  think,  Mr.  Chairman,  that  the  statements  of  the  gentleman  from  Chesterfield  (Mr. 
Hancock)  in  regard  to  the  multiplication  of  deputies  of  sheriffs  for  the  purposes  of  dis- 
charging the  duties  of  the  two  offices  are  exaggerated.  It  may  be  that  in  some  of  the 
counties  there  would  be  additional  deputies  required,  but  very  few.  So  far  as  the 
counties  I  know  and  have  had  experience  in  are  concerned,  there  would  not  be  required  a 
single  deputy  other  than  the  sheriff  now  has  to  employ  to  carry  on  the  duties  of  his  office. 

The  gentleman  would  insinuate  and  w^ould  have  the  committee  believe  that  the 
sheriff  now  does  no  collecting,  whereas,  as  a  matter  of  fact,  he  collects  all  the  execu- 
tions that  go  into  his  hands  upon  the  judgments  of  both  the  county  and  circuit  courts. 
He  collects  the  fee  bills  of  the  clerks  of  the  circuit  and  county  courts,  which  are  almost 
innumerable.   It  is  his  duty  to  collect  from  almost  as  many  men  as  the  tax  collector. 

In  other  words,  the  deputy  sheriff  could  in  the  same  time  collect  taxes  just  as  well 
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as  to  execute  the  process  of  the  court.  While  there  are  now  two  officers,  one  would  do 
the  business,  and  do  it  easily.  I  say  this  from  my  own  knowledge  and  experience  in  a 
large  number  of  the  smaller  counties  and  some  of  the  larger  counties  of  Southwest 
Tirginia. 

We  have  the  opportunity,  I  say,  to  get  rid  of  this  relic  of  the  "Underwood  Constitu- 
tion. My  friend  says  that  it  is  a  relic  of  a  Virginia  Constitution  because  an  amendment 
lias  been  made  and  the  office  of  treasurer  was  retained.  It  was  the  influence  of  the 
treasurers  upon  the  General  Assembly  that  prevented  the  submission  of  an  amendment 
that  the  people  would  have  gladly  voted  for,  by  which  they  would  have  voted  out  the 
treasurer  and  had  the  sheriff  go  back  to  the  old-time  way  of  collecting  the  taxes,  as  well 
as  executing  the  process  of  the  courts.  And  to-day  the  influence  of  those  officers  is  potent 
upon  this  floor. 

I  will  say  also  for  myself,  looking  to  my  own  county  and  my  own  treasurer,  he  is 
a  warm  personal  friend,  and  if  I  were  to  consult  my  own  personal  views  and  ideas  in  the 
matter  I  would  vote  otherwise  than  I  shall  vote  upon  this  question.  I  believe  it  is  our 
duty  to  combine  these  offices.  I  believe  we  are  pledged  and  sent  here  to  lop  off  as  many 
useless  offices  as  we  can,  and  especially  are  we  to  do  that  when  officers  now  in  existence 
can  discharge  the  duties  of  both  offices  with  facility  and  without  additional  expense. 

Mr.  Chairman,  we  can  save  in  the  allowances,  and  we  can  save  further.  It  may  not 
be  known  to  the  members  of  this  Committee  that  in  numbers  of  counties  in  my  section, 
and  it  may  be  the  case  in  numbers  of  counties  in  other  sections  of  the  State,  the  treas- 
urers are  paid  in  addition  to  the  commissions  that  are  allowed  by  law.  They  are  allowed 
all  the  way  from  2'  per  cent,  to  the  full  amount  of  the  penalty  which  is  placed  upon  the 
taxes  on  the  first  day  of  December,  thereby  increasing  their  allowances,  shoAving  that 
they  are  not,  in  the  opinion  of  the  board  of  supervisors,  sufficiently  paid  for  the  discharge 
of  the  duties  of  their  office,  inasmuch  as,  without  warrant  or  authority  of  law,  in  numbers 
of  counties  they  in  addition  allow  them  for  the  penalties  placed  on  the  taxes  on  the  first 
day  of  December  from  a  portion  up  to  all  of  it. 

I  say  that  state  of  affairs  should  be  done  away  -^ith.  Place  the  sheriff  in  the  dis- 
charge of  the  duties  of  treasurer  and  there  will  be  no  necessity  for  such  allowances. 
You  will  make  an  important  office,  you  will  add  dignity  and  character  to  it,  you  will  have 
a  better  administration  of  the  criminal  laws,  and  you  will  have  a  full  and  satisfactory 
discharge  of  the  duties  now  exercised  by  the  treasurer. 

In  regard  to  the  deputies,  my  friend  from  Chesterfield  would  intimate  that  the 
deputy  treasurer  was  different  from  the  deputy  sheriff.  The  deputy  sheriff  gives  bond 
to  the  high  sheriff,  and  the  high  sheriff  gives  bond  to  the  State.  The  treasurer  gives 
bond  to  the  State,  and  his  deputy  gives  bond  to  him.  I  should  like  to  know  the  distinc- 
tion between  the  two.  It  will  be  made  a  duty  of  the  deputy  sheriff  to  collect  the  taxes. 
He  will  be  responsible  upon  his  bond  to  the  sheriff,  and  the  sheriff  will  be  responsi1:)le 
upon  his  bond  to  the  State,  and  it  will  only  be  a  question  of  seeing  that  there  is  a  proper 
and  sufficient  bond  executed  by  the  sheriff  to  cover  the  duties  of  the  office  he  is  now 
exercising  and  the  additional  duties  of  treasurer  which  are  devolved  upon  him. 

I  hope,  therefore,  the  Committee  will  vote  for  the  amendment  offered  by  the  gentle 
man  from  Danville  and  lop  off  these  unnecessary  officers. 

Mr.  Portlock:  Mr.  Chairman,  I  wish  to  move  an  amendment  to  the  first  clause  in 
the  report  offered  by  the  gentleman  from  Danville  by  striking  out  in  line  five  the  word 
^'may"  and  inserting  the  word  "shall,"  so  that  it  will  read: 

Provided,  That  in  counties  of  more  than  thirty  thousand  inhabitants  the  office  oi 
treasurer  shall  be  created  by  law. 

Instead  of,  as  it  now  stands,  that  the  office  of  treasurer  "may"  be  created  by  law.  | 

Now,  Mr.  Chairman,  I  do  not  want  it  understood  that  in  offering  this  amendment,  I,  j 

in  the  slightest  degree,  endorse  the  minority  report,  either  in  whole  or  in  part.   I  offer  j 

the  amendment,  however,  out  of  abundance  of  precaution.    I  find  that  the  county  which  ; 

I  represent  here  differs  materially  in  almost  every  respect  from  every  other  county,  so  | 

:far  as  I  know  the  situation  in  the  State  of  Virginia.   For  that  reason  and  to  that  extent,  j 
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I  find  that  nearly  all  the  changes  which  are  sought  to  be  made  with  reference  to  the 
government  of  counties  seriously  affect  my  county,  whereas  they  might  not  so  affect,  to 
such  an  extent,  the  other  counties  in  the  State. 

I  represent  the  largest  population  of  any  county  in  the  State  and  I  represent  the 
largest  population  of  any  man  upon  this  floor — fifty-one  thousand  people.  The  city  of 
Norfolk,  with  between  forty-six  and  forty-seven  thousand  people,  is  represented  upon 
this  floor  by  two  distinguished  delegates.  The  city  of  Richmond,  with  a  population  of 
eighty-five  thousand  people,  I  believe,  is  represented  upon  this  floor  by  five  delegates  of 
acknowledged  ability,  and  the  county  of  Norfolk,  with  fifty-one  thousand  people,  is  repre- 
sented here  by  only  one  delegate.    This  honor  having  been  conferred  upon  myself. 

Therefore,  you  can  see  and  very  readily  appreciate  how  seriously  my  county,  with 
such  a  vast  population,  would  be  affected  by  the  changes  which  are  sought  to  be  made 
here  with  reference  to  the  less  important  counties  of  the  State,  and  which  would  apply 
with  equal  force  were  such  changes  sought  to  be  made  in  the  case  of  the  cities  of  this 
State. 

In  addition  to  that  population,  the  largest  of  any  county  in  this  Commonwealth,  I 
presume  that  the  delegate  from  Norfolk  county  represents,  apart  from  the  cities  of  the 
State,  the  largest  and  most  varied  business  interest  in  the  State,  an  interest,  I  may  say, 
second  only  to  the  city  of  Norfolk,  and  the  city  of  Richmond.  It  has  more  factories,  more 
industrial  enterprises  and  business  interests  and  almost  as  much  territory  used  for  com- 
mercial purposes,  railroad  termini,  and  shipping  purposes  as  the  city  of  Norfolk,  and 
more  manufacturing  enterprises  than  either  the  city  of  Norfolk  or  the  city  of  Portsmouth. 

For  that  reason,  as  you  can  readily  appreciate,  any  attempt  to  make  changes  for  the 
government  of  counties  must  necessarily  affect  Norfolk  county  in  the  same  way  that 
those  changes  would  affect  the  cities  of  this  State,  and  in  that  way,  as  I  have  said  before, 
I  feel  that  my  people  are  put  at  a  disadvantage  whenever  it  is  sought  to  make  changes 
in  the  government  of  the  counties  of  the  State.  Because,  practically,  the  same  conditions 
obtain  in  my  county  as  those  which  relate  to  the  cities  of  this  Commonwealth. 

Now,  Mr.  Chairman,  coming  down  to  the  proposition  under  discussion,  I  will  say 
that  considering  that  population  alone,  as  we  must  all  appreciate,  means  that  the  sheriff 
of  Norfolk  county  is  an  exceedingly  busy  man.  In  the  jail  of  Norfolk  county  there  are 
incarcerated  monthly  from  one  hundred  to  one  hundred  and  fifty  prisoners,  and  with  the 
criminal  business  in  the  jurisdiction  of  the  County  Court  and  the  civil  business  of  the 
Circuit  Court,  I  can  assure  gentlemen  of  the  Committee  that  the  time  of  the  sheriff  is 
consumed  absolutely  in  the  detail  work  of  the  duties  of  his  office. 

Now,  take  the  population  of  Norfolk  county  proper,  and  the  suburban  population  of 
Norfolk  county,  which  really  amounts  to  a  city  in  itself.  There  is  a  suburb  extending 
for  twenty  miles  around  the  cities  of  Norfolk  and  Portsmouth,  from  the  eastern  side  of 
the  Elizabeth  river  at  Lambert's  Point,  the  terminus  of  the  Norfolk  and  Western  rail- 
road, including  the  whole  town  of  Lambert's  Point,  embracing  a  large  population;  the 
town  of  Huntersville,  another  large  and  thickly-settled  community;  Campostella,  across 
the  eastern  branch  of  the  Elizabeth  River,  the  whole  town  of  Berkley  and  its  suburbs, 
comprising  a  population  of  twelve  thousand  or  more  people,  the  suburbs  of  the  city  of 
Portsmouth,  extending  entirely  around  that  city  from  the  southern  branch  of  Elizabeth 
river  around  the  Navy  Yard  and  including  the  territory  of  Prentis  Place,  Port  Norfolk, 
Pinner's  Point,  and  other  suburban  towns  located  on  the  western  side  of  the  Elizabeth 
river,  and  which  make  up  a  population  of  over  twenty-five  thousand  people;  which  ter- 
ritory includes  the  termini  of  the  Atlantic  Coast  Line,  the  Southern  Railway,  the  Nor- 
folk and  Danville  railroad,  the  New  York,  Philadelphia  and  Norfolk,  and  the  Norfolk  and 
Southern  railroads — all  within  the  territorial  limits  of  Norfolk  county. 

Now,  Mr.  Chairman,  when  you  give  the  treasurer  of  this  county  the  duties  of  his 
office  to  perform,  relating  to  such  a  population  as  that,  to  say  nothing  of  a  populous 
county  outside  of  this  suburban  territory,  you  can  readily  conceive,  and  I  can  assure  you 
most  positively,  that  the  treasurer  of  Norfolk  county  is  one  of  the  busiest  men  in  our 
I  community.  Therefore,  gentlemen,  it  must  appear  that  it  is  absolutely  unwise,  and  it 
would  be  disastrous  to  the  people  of  my  county  to  combine  the  two  positions  of  sheriff 
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and  treasurer  in  one  office.  Therefore  it  is  that  I  ask  this  Committee,  if  they  should, 
unwisely,  in  my  judgment,  adopt  the  report  of  the  minority  of  the  committee  at  all,  that 
they  do  so  with  the  distinct  understanding  that  there  shall  be  no  doubt  about  the  fact 
that  the  offices  of  treasurer  and  sheriff  of  Norfolk  county  shall  be  kept  separate  and  dis- 
tinct. And  I  beg  to  make  the  same  suggestion  as  to  the  other  counties  which  approxi- 
mate my  county  in  population  and  importance. 

Now,  sir,  apart  from  the  county  which  I  have  the  honor  to  represent  here,  apart  from 
its  interest  and  its  absolute  necessities  in  this  matter,  I  do  not  believe  that  the  people  of 
the  State  of  Virginia  or  the  interest  of  the  people  of  the  State  of  Virginia  require  or 
admit  of  a  separation  of  the  two  offices  of  sheriff  and  treasurer.  It  is  all  important,  in 
my  opinion,  that  this  should  not  be  done.  If  there  is  any  officer  in  any  business  enter- 
prise in  any  position  in  which  funds  have  to  be  handled  and  accounted  for,  in  my  humble 
judgment,  the  one  office  of  all  others  which  should  be  separated  from  all  other  interests 
and  all  other  official  duties,  it  is  that  of  treasurer,  whether  it  be  of  the  government  of  the 
State,  city  or  county,  or  whether  it  be  of  private  business  interests  and  enterprises. 

I  think  the  treasurer  should  be  a  separate  and  distinct  officer  for  the  reason  that  he 
is  required  to  perform  distinct  duties  in  that  line  He  is  required  to  keep  the  accounts 
of  his  business;  he  is  required  to  receive  the  money  and  make  the  disbursements;  and 
he  is  responsible  individually  in  that  direction. 

I  have  never  known  it  to  be  done,  and  it  is  not  a  business  principle  that  a  treasurer 
should  occupy  other  positions  in  the  business  interests  in  which  he  is  employed;  because, 
Mr.  Chairman,  he  alone  is  looked  to  and  held  responsible  as  the  financial  business  agent 
by  virtue  of  his  office. 

Mr.  Chairman,  believing  that  if  it  did  save  the  paltry  sum  of  $40,000  throughout  the 
State  of  Virginia,  and  I  do  not  admit  or  believe  this  assumption,  even  if  it  did  mean  a 
little  saving  in  one  direction,  I  believe  that  the  result  would  be  an  enormous  loss  in  other 
directions.  I  believe  the  general  effect,  the  absolute  effect  of  combining  these  offices, 
would  carry  us  back  in  the  result  to  the  time  when  the  sheriff  did  exercise  the  duties  of 
treasurer  as  a  collecting  officer,  and  when  there  was  defalcation  after  defalcation  through- 
out the  State  of  Virginia.  The  very  last  collecting  officer  who  defaulted  in  Norfolk 
county,  so  far  as  the  State  funds  are  concerned  (and  there  has  been  no  defalcation  of 
either  State  or  county  funds  in  my  recollection)  was  the  sheriff  of  Norfolk  county,  who 
at  that  time  was  exercising  the  prerogatives  of  treasurer  of  the  county.  There  is  on  the 
judgment  docket  to-day  in  the  County  Court  of  Norfolk  county  a  judgment  for  fifty-odd 
thousand  dollars  against  the  very  last  collecting  officer  of  Norfolk  county,  who  was  exer- 
cising the  duties  at  the  same  time  of  sheriff  and  treasurer  of  that  county.  And  this 
should  be  an  argument  and  an  object  lesson  to  be  considered  by  this  Committee. 

Therefore  I  say,  Mr.  Chairman,  that  it  is  not  a  conclusive  argument  that  because 
you  would  dispense  a  deputy  here  and  an  officer  there  it  is  to  result  in  a  general  saving 
to  the  State.  I  think,  indeed,  I  am  convinced,  that  the  contrary  will  be  the  case.  It  will 
result  in  a  general  loss  to  the  State  of  Virginia.  If,  apart  from  the  question  of  loss  or 
gain,  the  people  of  the  State  of  Virginia  should  need  a  separation  of  these  offices,  and  I 
believe  they  do,  then  if  it  cost  forty  times  forty  thousand  dollars  I  would  give  it  to  them, 
in  their  own  interest  and  in  the  interest  of  good  and  efficient  government. 

I  believe,  sir,  in  good  government.  I  believe  in  an  honest  administration  of  affairs. 
I  believe  in  an  economical  administration.  But  I  do  not  believe  in  those  paltry  savings 
which  may  be  contemplated  in  cases  where  enormous  losses  and  inconveniences  might 
arise  to  the  people  of  this  State.  I  think  it  disastrous  to  the  best  interest  of  our  State  to 
have  either  an  insufficiency  of  offices  or  officers  who  are  inadequately  paid  for  their 
services. 

I  want  it  to  be  distinctly  understood  that  my  position  upon  this  floor  has  always 
been,  is  now,  and  will  be  to  the  end  of  this  session,  that  wherever,  in  my  humble  judg- 
ment, it  is  necessary  that  an  officer  shall  be  kept  in  office  or  an  officer  lopped  off,  his 
salary  increased  or  his  salary  taken  away,  whatever  is  necessary  in  that  direction  I 
shall  be  here  to  advocate  regardless  of  the  question  of  a  paltry  saving  only  in  one  direc- 
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tion,  when  the  best  interest  of  the  people  and  an  efficient  administration  of  the  govern- 
ment might  thereby  be  seriously  invaded  and  affected. 

Now,  sir,  I  submit  that  these  offices  should  be  separate  and  distinct.  I  believe  that 
it  is  in  the  interest  of  the  people  of  Virginia  that  they  should  be  continued  as  they  now 
are;  and  I  believe,  further,  that  the  saving  of  the  pittance  of  forty  thousand  dollars 
throughout  the  great  State  of  Virginia,  as  claimed  by  the  gentleman  from  Danville  (Mr. 
Withers),  is  small  indeed  in  comparison  with  the  amount  which  the  State  of  Virginia 
would  otherwise  lose,  and  when  we  consider  the  great  and  incalculable  inconvenience 
which  the  people  would  suffer  by  reason  of  such  a  change  as  is  contemplated  by  this 
minority  report. 

I  hope  it  will  be  the  sense  of  the  Committee  to  vote  down  this  entire  proposition,  and 
if  not,  then  that  my  county,  w^hich  must  have  a  separate  sheriff  and  must  have  a  sepa- 
rate treasurer,  shall  be  exempted  at  least  from  the  operation  of  the  provision  set  out  in 
the  minority  report. 

I  wish  to  say  further,  before  I  take  my  seat,  that  I  do  not  understand  the  proposition 
of  the  gentleman  from  Wise  (Mr.  Ayers)  when  he  states  that  from  three  hundred  to  five 
hundred  officers  would  be  dispensed  with  by  this  limitation.  I  should  like  to  ask  him 
how  he  has  arrived  at  this  conclusion? 

Mr.  Ayers:  I  mean  the  deputy  treasurers.  All  the  deputy  treasurers  would  be 
lopped  off.  I  am  speaking  of  my  section  of  the  State  alone.  The  deputy  sheriffs  now  in 
office  could  easily  discharge  the  duties,  and  the  treasurer  and  deputy  treasurers,  all  those 
officers,  would  be  lopped  off. 

Mr.  Portlock:  In  answer  to  that  proposition  (and  that  is  exactly  what  I  did  not 
understand),  neither  the  State  nor  the  county  pays  the  deputy  treasurers.  They  are  paid 
by  the  treasurers  themselves  and  not  by  the  State  or  county.  There  is  no  provision 
under  the  law  for  paying  these  deputies  out  of  any  public  funds. 

Mr.  Ayers:  We  have  these  officers.  They  are  unnecessary  officers.  In  order  to  keep 
the  office  alive  they  have  been  paid  by  allowances  running  up  to  eight  hundred  dollars 
in  Rockingham,  and  to  five  hundred  dollars,  I  believe,  in  my  county,  and  in  each  county 
it  is  estimated  that  there  is  an  average  of  something  like  five  hundred  dollars.  Then 
there  are  other  allowances  made  in  order  to  keep  the  office  alive.  In  Scott  county,  in 
Wise  county,  in  Russell  county,  in  different  counties  that  I  know  of,  the  board  of  super- 
visors, in  order  to  supplement  the  salaries,  which  are  considered  insufficient  now,  have 
allowed  them  of  the  money  that  should  go  into  the  county  treasury  from  2  to  5  per  cent, 
of  the  penalties  imposed  on  the  1st  day  of  December.  I  will  say  that  when  you  make 
the  office  of  sheriff  important  and  give  him  the  perquisites  of  the  two  offices,  you  can  lop 
off  and  do  away  with  all  these  allow^ances,  which  will  amount  to  more  than  fifty  thousand 
dollars,  and  it  will  be  a  saving  to  the  counties. 

Mr.  Portlock:    Gentlemen  of  the  Committee,  there  is  no  evading  the  fact  that  if  so 
many  officers,  w^hether  a  treasurer  and  his  deputy  or  a  sheriff  and  his  deputies,  are  neces- 
sary to  perform  the  duties  of  the  two  offices  as  they  now  exist,  the  same  number  will  be 
necessary  to  perform  them  under  one  officer;  and  I  go  further.   A  greater  number  will  be 
necessary,  because  if  you  take  a  sheriff  or  any  one  officer  who  is  exceedingly  busy  in  his 
office,  and  is  overcrowded  with  the  double  duties  which  might  devolve  upon  him  in  his 
dual  capacity,  he  would  have  less  time  to  give  it  a  personal  supervision  and  direction  of 
the  affairs  of  his  office,  and  therefore  a  larger  number  of  clerks  or  deputies  would  be 
required  to  perform  the  duty. 
J         I  do  not  think,  with  all  due  deference  to  the  gentleman  from  Wise  (Mr.  Ayers),  that 
his  county,  to  which  he  has  referred,  is  any  criterion  in  this  matter.    I  have  recently  had 
occasion  to  visit  the  counties  of  Wise,  Scott,  Lee,  and  other  counties  of  Southwest  Vir- 
i  ginia.    In  the  committee  work  of  this  Convention  I  was  fortunate  enough  to  have  been 
j  one  of  a  large  delegation  to  enjoy  the  bounteous  and  most  gracious  hospitality  of  the  dele- 
■   gate  from  W^ise  (Mr.  Ayers),  and  1  am  frank  to  say  that  I  did  not  see  any  territory  in 
that  county  from  which  to  collect  taxes.    I  did  not  see  any  country  over  which  the  sheriff 
could  ride.    It  all  appeared  to  be  above  head.    The  people  there  live  either  overhead  or 
underground — on  the  mountains  or  in  the  mines.    Neither  the  sheriffs  nor  the  treasurers 
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can  reach  the  people.  It  is  different  in  other  communities  with  which  I  am  acquainted 
and  with  which  I  have  been  connected.  Everybody  lives  with  us  on  the  surface  of  the 
earth,  and  it  gives  the  sheriff  and  the  treasurer  that  much  more  duty  to  perform,  because 
they  can  reach  those  people.    It  is  possible,  at  least,  to  do  so. 

Mr.  Withers:  Mr.  Chairman,  I  shall  be  exceedingly  brief  in  what  I  shall  have  to  say. 
There  are  one  or  two  Questions,  however,  that  I  think  the  Committee  of  the  Whole  ought 
to  have  presented  to  them  in  strong  contrast  with  each  other,  before  they  decide  to  vote 
upon  this  question. 

First,  as  to  the  amendment  offered  by  the  gentleman  from  Norfolk  county  (Mr.  Port- 
lock),  I  think  one  minute's  thought  will  convince  the  Committee  of  the  Whole  of  the 
absolute  and  unreasoning  unreasonableness  of  that  amendment.    It  says  that  there  shall 
be  created  in  certain  counties  a  treasurer  without  giving  the  right  to  the  people  of  those  ij 
counties  to  say  whether  or  not  they  want  to  have  this  officer;  and  that  is  to  be  done  in  |i 
order  to  meet  the  special  and  fearful  condition  that  seems  to  exist  in  Norfolk  county.  i! 

Now,  if  the  gentleman's  contention  is  sound,  his  contention  will  be  equally  sound, 
and  will  be  heard  with  equal  respect  by  any  Legislature  chosen  by  the  people  of  Vir- 
ginia. Under  this  proposed  amendment  the  offi.ce  of  treasurer  wiU  be  at  once  created  for 
Norfolk  county  before  the  present  treasurer's  term  of  office  comes  to  its  end.  He  can  be 
in  no  possible  danger. 

But  just  as  he  says  that  the  position  of  the  gentleman  from  Wise  is  not  a  sound 
position  by  which  to  judge  all  of  the  State,  so  I  contend  that  neither  is  the  position  of 
the  gentleman  from  Norfolk  county  a  sound  position  by  which  to  judge  the  rest  of  the 
State.  There  may  be  counties,  and  probably  are  counties,  with  over  thirty  thousand 
people  that  will  not  desire  nor  need  nor  request,  but  will  protest  against  the  creation  of 
the  office  of  treasurer.  Therefore,  it  should  not  be  made  mandatory  in  the  Constitution, 
but  left  to  the  respective  counties  having  more  than  thirty  thousand  inhabitants  to 
decide  that  question  for  themselves,  and  thus  present  it  to  the  Legislature,  and  when  so 
done  the  Legislature  will  give  the  relief  desired. 

I  desire,  therefore,  that  the  Committee  should  consider  that  the  one  proposition,  the 
amendment  offered  by  the  gentleman  from  Norfolk  county,  is  mandatory  and  leaves  noth- 
ing to  be  done,  no  desire  or  wish  or  will  to  be  expressed  by  the  people  of  his  county, 
while  the  other,  that  offered  by  myself,  gives  to  the  people  of  Norfolk  county  the  right 
to  say  whether  they  shall  have  or  shall  not  have  a  treasurer.  i| 

Mr.  Portlock:  Do  I  not  represent  the  people  of  Norfolk  county  just  as  much  as  the 
member  of  the  Legislature  would  represent  them  in  the  Legislature  at  some  future  time 
when  this  question  might  come  up? 

Mr.  Withers:  Certainly,  the  gentleman  represents  the  citizens  of  Norfolk  county; 
but  they  may  not  agree  with  the  gentleman  on  every  point  that  he  happens  to  take  iu 
the  Convention,  and  I  have  no  idea  that  this  point  was  considered  by  the  people  of  Nor- 
folk county  prior  to  the  calling  of  the  Convention. 

The  gentleman  from  Norfolk  county  will,  of  course,  understand  me  as  not  reflecting 
upon  him  as  a  representative  of  that  county.  The  personal  equation  never  enters  with 
me  into  a  debate.  I  simply  wanted  to  call  the  Committee's  attention  to  the  fact  that  ihe 
one,  his  amendment,  was  mandatory,  the  other  was  flexible  and  left  to  the  county  itself 
the  right  to  say  to  the  Legislature  whether  or  not  they  desired  a  treasurer.  So  far  as  the 
gentleman  himself  is  concerned,  I  defer  with  the  utmost  respect  to  his  opinion. 

Now,  Mr.  Chairman,  we  have  been  told  upon  this  floor  of  the  great  woe  that  will 
come  upon  the  people  of  Virginia  if  we  adopt  this  amendment.  I  wish  to  say  that  during 
the  vacation  of  this  body  the  treasurer  of  the  county  of  Henry  voluntarily  expressed 
the  opinion  that  the  office  was  useless  and  ought  to  be  abolished,  and  I  have  the  per- 
sonal testimony  of  sheriffs  from  all  over  the  State  that  they  can  perform  efficiently, 
economically  and  well  the  combined  duties  of  both  offices  without  any  increased  cost 
and  without  any  diminution  of  efficiency  to  the  people  of  Virginia  in  the  performance  of 
the  respective  duties  of  both  offices. 

Mr.  Pettit:    Have  you  consulted  the  treasurers  of  the  counties  in  the  State,  and 
would  they  not  be  of  just  the  opposite  opinion  to  that  of  the  sheriffs? 
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Mr.  Withers:  VeTy  probablv  ihey  would,  sir,  and  there  is  very  good  reason  for 
some  of  them  to  he  of  the  opposite  opinion;  hut  the  only  expression  of  opinion  that  I 
have  had  from  the  treasurers  of  the  State  is  that  the  duties  of  the  tvro  offices  could  he 
comhined,  though  they  might  vrant  to  retain  the  one  office,  as  my  friend  suggests. 

However  the  question  whether  the  treasurer  or  the  sherin  of  the  county  of  Fluvanna 
shall  be  the  treasurer  or  the  sheriff  under  the  new  provision  of  the  Constitution  shall 
not  gOYem  me  in  my  vote  upon  this  question.  They  and  the  people  of  Fluvanna  county 
must  settle  that  for  themselves. 

There  is  one  other  question  to  he  considered.  The  gentleman  from  Prince  William 
(Mr.  Thorntonj,  unintentionally,  I  know,  put  me  in  a  wrong  position  before  this  Com- 
mittee. It  was  corrected,  thanks  to  him,  by  the  gentleman  from  Rockingham  (Mr.  Kee- 
zell).  In  the  course,  however,  of  that  same  argument  he  contended  that  the  duties  of  the 
sheriff  before  the  war  in  periomiing  the  duties  of  the  office  now  devolved  upon  the 
treasurer  were  comparatively  as  nothing.  Xow,  let  us  see.  In  Prince  William  county, 
the  county  of  the  gentleman  who  is  leading  the  majority  report's  Sght  on  this  noor,  in 
1860  the  values  of  the  real  and  personal  property  of  that  county  were  §3,239,000.  In 
1900  the  values  of  that  same  county,  one  of  the  best,  as  I  am  informed,  in  the  Common- 
wealth of  Virginia,  had  decreased  to  S2,S43,000,  and  the  values  of  the  great  county  of 
Rockingham,  from  which  the  gentleman  from  Rockingham  so  ably  comes,  had  decreased — 

Mr.  Thornton:    "Vrhat  was  the  amount  of  the  total  taxes  collected? 

Mr.  Withers:  I  have  no-t  the  tax  rettirns  before  me.  but  simply  the  bulletin  of  the 
Auditor.  I  know  the  debt  of  the  State  of  Virginia  at  that  time  was  ?3.5,000,000  to 
836,000,000,  and  we  had  to  pay  6  per  cent,  interest  on  that  debt,  and  that  the  duties  con- 
nected with  the  collecting  of  that  debt  were  greater  than  they  are  now.  and  more  burden- 
some. 

Mr.  Thornton:  I  ask  the  gentleman  if  the  burden  of  collecting  the  taxes  was  then 
50  great.  The  tax  was  paid  mainly  by  large  landed  persons  who  owned  a  great  number 
of  slaves,  and  therefore  the  trouble  and  expense  of  collecting  the  taxes  was  insignificant 
as  compared  with  the  trouble  and  expense  now.  In  addition  to  that,  the  gentleman  will 
remember  that  there  were  no  school  taxes,  and  there  are  various  other  taxes  now  col- 
lected which  were  not  then  imposed.  If  the  gentleman  will  follow  out  the  subject  with 
his  usual  diligence,  as  I  am  sure  he  will,  he  will  find  that  the  aggregate  amount  of  taxes 
for  State,  county  and  district  purposes  before  the  war  was  nothing  like  what  it  is  now. 

I  will  say  that  I  could  not  get  the  figures  yesterday,  because  I  did  not  expect  to  say 
anything  on  the  subject,  and  I  spoke  only  because  I  was  urged  to  do  so:  but  if  the  gentle- 
man will  investigate  the  subject  he  will  find  that  I  am  co'rrect  about  it.  I  am  satisfi-ed 
that  the  aggregate  amount  of  taxes  was  far  less  then  than  it  is  now,  and  the  trouble  in 
'oilecting  them  was  very  much  less  for  the  reason  that  one  large  real  estate  owner 
'ould  pay  the  taxes  and  now  perhaps  the  farms  will  be  cut  up  and.  as  to  those  who 
'"ere  slaves  before  the  war,  they  are  now  tax-payers,  and  each  one  has  to  pay  his  own 
axes.  I  merely  mention  this  to  show  the  position  I  took,  and  it  did  not  apply  to  the 
"C'tal  values  of  the  county.  I  can  account  for  that,  of  course,  in  a  great  measure,  .btit  it, 
of  course,  does  not  enter  into  this  discussion.  The  assessed  value  of  the  property  is  not 
what  it  was  before  the  war,  and  I  could  explain  that  if  it  were  necessary. 

Mr.  Withers:    I  think  it  is  true  that  the  difficulty  of  collecting  taxes  on  realty  was 
largely  diminished  by  the  fact  that  one  man  owned  a  large  estate  where  now  that  does 
not  so  often  happen.    But  the  fact  remains  that  the  values  of  the  counties  and  the  State 
:ebt  were  enormously  larger  than  they  are  now  under  the  adjusted  settlement.    In  addi- 
ion,  I  believe  it  is  a  fact,  and  that  it  will  not  be  contradicted,  that  the  actual  litigation 
,  in  court  requiring  the  attention  of  a  sheriff  would  compare  favorably  with  what  occurs 
I  in  these  respects  in  the  coimties  to-day. 

Mr.  Chairman,  let  me  hurry  on  to  the  final  point  that  I  desire  to  put  before  the 
Convention,  so  as  to  contrast  the  respective  reports,  or  rather  the  substitute  as  offered 
-or  the  majority  report. 

In  passing,  I  wish  to  say  to  my  friend  from  Chesterfi.eld  (Mr.  Hancockj  that  I  shall 
lo  no  more  than  assure  him  that,  though  the  mention  of  reduction  in  expenses  and  the 
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reducing  of  the  number  of  officials  start  him  to  shivering  in  the  wind  like  an  aspen  leaf 
in  a  summer  storm,  he  need  have  no  fear;  I  do  not  know  of  any  one  who  happens  to  be 
after  him.  I  am  glad,  however,  that  the  despised  word  economy  acts  upon  the  back  of 
certain  gentlemen  like  a  red-hot  coal  upon  the  back  of  a  terrapin,  for  it  has  set  them 
moving.    Otherwise,  we  would  be  in  a  state  of  immovable  inertia. 

Now,  Mr.  Chairman,  the  report  of  the  majority  of  the  Committee  forces  upon  every 
county  in  the  State,  by  making  it  a  constitutional  provision,  the  office  of  treasurer.  We 
have  testimony  from  all  sections  of  the  State  that  that  office  is  unnecessary,  is  useless, 
is  costly,  and  that  the  people  do  not  desire  it;  and  yet  the  majority  report  of  the  com- 
mittee, following  the  very  bad  example  set  by  the  Underwood  Constitution,  says  that 
there  shall  be  in  each  county  of  the  Commonwealth  created  the  office  of  treasurer.    In  I 
the  little  county  of  Craig,  with  less  than  five  thousand  people;  in  the  county  of  James  I 
City,  of  IVDathews,  and  the  many  small  counties  of  the  Commonwealth,  even  though  the 
people  were  unanimous  to  a  man,  except  the  treasurer  and  his  deputies  themselves,  under 
the  majority  report  of  this  committee  they  would  have  no  alternative,  no  recourse,  but 
upon  them  is  fastened  an  official  and  an  allowance  that  the  members  of  this  committee  I 
have  themselves  testified  are  useless,  unnecessary,  and  extravagant.  |l 

This  particular  section  of  the  minority  report  offered  as  a  substitute  does  not  create  | 
that  unnecessary  official;  it  does  not  create  that  unnecessary  expense;  but  it  leaves  tO' 
counties,  by  the  business  as  shown  by  the  court,  by  the  sums  of  money  as  collected  by  { 
the  treasurer,  the  right  to  the  people  desiring  it  to  keep  that  official  in  existence,  and 
leaves  them  the  right  to  say  that  it  shall  not  be  done  unless  they  desire  it.  j 

One  follows  the  example  of  the  Constitution  now  despised  and  practically  down-  j 
trodden  by  the  Convention  itself,  copies  the  very  ill  provision  of  that  Constitution,  that  |j 
you  shall  not  have  a  say  in  your  affairs,  but  puts  upon  the  Commonwealth,  the  people  of 
this  Commonwealth,  and  of  each  county  the  necessity,  the  absolute  unescapable  neces- 
sity, of  having  a  useless  official,  an  unnecessary  expense,  and  allows  them  no  alternative;  i 
and  yet  upon  this  floor  we  are  here  talking  about  the  dear  people,  and  trusting  and  loving  " 
and  caring  for  them! 

I  say  it  is  an  injustice,  it  is  an  unrighteous  injustice,  for  this  Convention  to  say  to  j 
my  county,  to  say  to  Henry  county,  to  say  to  Scott,  Lee  and  Wise  counties,  to  say  to 
Craig  county,  whether  you  will  it  or  not  you  shall  have  an  official  that  you  may  say  you 
do  not  desire  but  is  unnecessary,  that  is  a  useless  expenditure  of  your  funds;  and  even  | 
though  it  saves  the  paltry  sum  of  forty  thousand  dollars. 

I  am,  indeed,  glad  that  this  old  State  is  of  such  tremendous  ability  in  wealth  and 
finance  as  to  look  upon  forty  thousand  dollars  in  one  line  as  being  paltry  and  insignifi- 
cant. But,  nevertheless,  when  the  people  of  these  counties  upon  whom  you  seek  to  put 
this  office  without  their  consent  shall  have  their  say,  it  is  my  respectful  opinion  that  they 
will  put  the  stamp  of  condemnation  strong  and  determined  upon  any  such  attem^pt  to 
foist  upon  them  officers  they  do  not  desire  or  want  or  need. 

So,  Mr.  Chairman,  the  proposition  is  up  to  this  Committee.    It  is  this  committee  .s 
move,  and  the  dear  people  are  watching  with  some  interest  for  the  play. 

The  Chairman:  The  question  is  on  agreeing  to  the  motion  of  the  gentleman  from  j 
Norfolk  as  an  amendment  to  the  amendment  proposed  by  the  gentleman  from  Danville,  j 
The  Secretary  will  state  it.  j 

Mr.  Portlock:    I  would  be  glad  if  the  Secretary  would  read  the  amendment  as  it 
ivould  read  if  amended. 

The  Secretary  read  as  follows: 

There  shall  be  elected  by  the  qualified  voters  of  each  county  one  sheriff,  who  shall, 
in  addition  to  his  duties  as  sheriff,  perform  the  duties  of  the  treasurer  as  prescribed  by 
law:  provided,  that  in  counties  of  more  than  thirty  thousand  inhabitants  the  office  of 
treasurer  shall  be  created  by  law. 

The  amendment  to  the  am.endment  was  rejected. 

Mr.  Stuart  proposed  to  strike  out  "thirty"  in  line  4,  and  insert  "sixteen,"  so  as  to 
read: 
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There  shall  be  elected  by  the  qualified  voters  of  each  county  one  sheriff,  who  shall, 
in  addition  to  his  duties  as  sheriff,  perform  the  duties  of  the  treasurer  as  prescribed  by 
law:  provided,  that  in  counties  of  more  than  sixteen  thousand  inhabitants  the  office  of 
treasurer  may  be  created  by  law. 

Mr.  Stuart:  Mr.  Chairman,  my  object  in  introducing  the  amendment  is  to  reconcile, 
if  possible,  the  differences  of  opinion  existing  among  what  may  be  termed,  perhaps,  the 
friends  of  the  measure  introduced  by  the  gentleman  from  Danville.  I  can  readily  see 
that  in  a  number  of  counties  of  this  Commonwealth  the  conditions  are  such  as  almost 
to  demand  some  reduction  of  expenses,  and  that  the  consolidation  of  these  two  offices 
would  be  most  desirable.  I  was  impressed  with  the  views  expressed  by  the  gentleman 
from  Louisa  (Mr.  GoTdon)  on  yesterday,  and  I  have  had  expressions  in  private  conver- 
sations with  a  number  of  gentlemen  throughout  the  State  from  which  I  am  forced  to  the 
conclusion  that  in  many  of  the  counties  this  consolidation  O'f  offices  is  highly  desirable. 
I  do  not  wish  to  prevent  such  a  change  where  the  conditions  seem  to  call  for  it.  and 
yet  I  do  not  want  to  force  other  counties  in  other  sections  to  the  adoption  of  that  scheme 
where  their  interests  do  not  demand  it,  but,  on  the  contrary,  would  suffer  by  reason  of 
such  consolidation. 

As  it  appears  to  me,  the  population  of  a  co-unty  does  not  necessarily  determine  the 
needs  of  that  county  as  to  sheriffs  and  treasurers.  I  can  name  counties  of  less  than 
twenty  thousand  inhabitants  which  have  double  the  court  business,  perhaps  five  times 
the  court  business,  that  other  counties  of  thirty  thousand  have.  In  the  grov,-ing  and 
developing  section  of  this  State,  which  I  am  proud  to  say  I  represent  here  in  part,  the 
business  is  constantly  accumulating  upon  the  sheriff'  and  the  treasurer,  and  it  does  seem 
to  me  that  counties  so  situated  should  not  be  bound  hand  and  foot  to  the  combination  o^f 
these  offices,  when  even  now  the  requirements  may  be  such  that  they  want  them 
separated  or  may  soon  grow  into  that  condition. 

Hence,  I  propose  that  in  counties  of  sixteen  thonsand  it  shall  be  optional,  so  to 
speak;  that  is,  if  such  a  county  demands  the  exercise  of  the  authorities  o-f  these  two 
offices,  they  shall  have  the  right  to  secure  it  by  legislative  enactment,  which  can  be  done 
through  their  representatives.  If  upon  the  contrary  there  is  no  public  demand  for  two 
officers  instead  of  one  they  will  remain  under  the  general  provisions  of  the  law. 

It  does  occur  to  me  that  these  are  matters  as  to  which  I  can  best  judge  for  my  own 
section,  whereas  gentlemen  from  other  sections  can  best  judge  for  theirs.  It  seems  to 
me  a  common-sense  view  of  the  situation  that  in  counties  of  a  certain  population  and  in 
certain  sections,  under  cerain  conditions  of  growth  and  development  and  business,  they 
should  be  allowed  the  largest  degree  of  discretion  in  their  county  government,  and  like- 
wise in  counties  less  favorably  situated. 

I  admit  that  it  is  very  difficult  to  lay  down  in  any  provision  a  certain  population 
which  is  to  come  within  the  scope  of  the  amendment.  I  admit  that  it  is  very  difficult  to 
name  the  population  which  v-ould  be  agreeable  to  all  the  members  upon  this  fioor  or 
which  would  indeed  reach  the  best  results.  However,  it  is  manifest  to  me  that  the  num- 
'  ber  named  b^'  the  gentleman  from  Danville  is  wholly  unsuitable  for  the  purpose.  I  there- 
fore suggest  sixteen  thousand  as  being  much  better  suited.  It  is  possible  that  some  other 
number  may  still  better  suit,  but  in  no  case  v-ould  I  be  willing  to  accept  an  amendment 
v.^.aking  the  number  greater  than  sixteen  thousand. 

Mr.  Kendall:  It  is  impossible  for  a  sheriff'  or  other  collecting  officer  to  properly  per- 
form the  duties  of  treasurer  in  such  county,  with  the  immense  fioating  negro  population, 
out  of  whom  to  a  large  extent  the  capitation  taxes  are  made.  It  may  be  a  floating  popu- 
lation, but  an  industrious,  active  officer  does  collect  and  can  collect -the  capitation  tax  to 
j  some  considerable  extent.  Not  only  is  it  true  of  that  class,  but  there  are  others,  of  the 
white  class,  out  of  v.-hom  taxes  are  collected,  where  they  are  intimately  known  by  the 
officer  and  where  the  officer  is  near  at  hand  to  watch  what  property  they  have  or  to 
attach  at  the  proper  time  the  debts  that  may  be  due  them. 

Sir.  I  do  not  believe  there  will  be  any  saving  whatever  to  the  State  if  yoti  place  tn^ 
officer  so  far  away  from  the  taxpayer  that  he  will  not  have  the  taxpayer  constantly  in 
his  e^-e.    On  the  contrary,  I  believe  it  is  the  experience  of  counties — it  is  certainly  of  my 
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county — that  at  tlie  time  when  there  were  collecting  officers  in  what  I  believe  were  then 
called  townships,  the  taxes  were  better  collected  than  they  are  to-day.  It  was  before  my 
day  and  recollection,  but  I  have  heard  the  older  citizens  of  the  county  say  so. 

Now,  then,  as  I  understand  the  proposition,  it  is  to  empower  the  Legislature  to 
permit  certain  counties  to  have  either  a  sheriff  or  a  sheriff  and  a  treasurer,  as  the  county 
may  desire.  Certainly  it  is  a  fact  that  no  harm  can  be  done  if  the  size  of  the  population 
to  which  such  a  proposition  shall  apply  is  reduced,  because  it  will  still  then  be  within  the 
power  of  the  Legislature  to  apply  it  to  large  counties  or  to  small,  and  it  will  be  within 
the  power  of  the  population  of  the  smaller  counties  to  ask  for  it  and  to  have  it  if  they 
find  it  to  their  benefit  to  have  two  officers  instead  of  one. 

The  Chairman:  The  question  is  on  the  amendment  offered  by  the  gentleman  from 
Russell  (Mr.  Stuart)  to  the  proposition  offered  by  the  gentleman  from  Danville  (M^. 
Withers),  which  the  Secretary  will  state. 

The  Secretary:  In  line  4,  section  1,  of  the  substitute,  strike  out  the  word  "thirty" 
and  insert  "sixteen,"  so  as  to  read: 

"Provided,  That  in  counties  of  more  than  16,000  inhabitants  the  office  of  treasurer 
may  be  created  by  law." 

The  amendment  to  the  amendment  was  rejected. 

Mr.  Barham:    I  move  to  insert  "twenty  thousand." 

Mr.  Withers:    That  lets  in  Southampton. 

Mr.  Barham:    I  do  not  know  whether  it  does  or  not. 

Mr.  Withers:    An  accurate  mathematical  calculation  shows  that  it  lets  in  Southamp- 
ton by  a  margin  of  2,814. 

Mr.  Thornton:  It  seems  that  all  gentlemen  are  trying  to  get  under  the  amendment 
of  the  gentleman  from  Danville.  I  have  thought  of  moving  to  make  it  11,000,  which 
would  let  in  my  county  by  one  hundred.  It  seems  to  me,  though,  that  the  committee 
must  be  right  or  the  other  gentlemen  are  all  mistaken. 

Mr.  O'Flaherty:  I  have  made  a  calculation.  It  lets  in  fifteen  counties;  that  is,  be-  I 
tween  twenty  and  thirty  thousand.  | 

Mr.  Pettit:    Mr.  Chairman,  I  desire  to  give  notice  of  an  amendment  which  I  will 
offer  at  the  proper  time,  to  include  counties  of  eight  thousand. 

I  am  very  sure  that  from  these  little  counties  there  has  come  to  me  no  sort  of  inti- 
mation that  they  desire  a  combination  of  these  two  offices.  I  believe  that  the  public 
interest  is  to  be  promoted  by  keeping  them  separate  and  distinct,  where  they  are  now. 

Sir,  a  man  may  make  an  admirable  sheriff  and  be  altogether  unfit  for  the  duties  of 
treasurer,  and  to  force  the  people  to  select  one  man  who  may  indifferently  perform  the 
duties  of  each  office  would  be  like  forcing  the  mechanic  who  wants  to  bore  a  round  hole 
to  take  a  chisel  instead  of  an  augur  for  the  purpose  of  doing  it. 

The  gentleman  from  Danville  assumes  that  the  people  are  here  demanding  the  com-  ji 
bination  of  these  two  offices,  by  the  abolition  of  the  office  of  treasurer.    Have  we  on  this  I 
floor  had  any  intimation  through  petitions  of  any  such  desire?    It  is  his  assumption,  and 
I  take  it  from  the  evidence  manifested  by  members  on  this  floor  that  his  assumption  is 
not  supported  by  the  facts  of  the  case. 

Sir,  before  I  thought  of  being  a  candidate  for  a  member  of  this  Convention,  before  it  , 
was  determined  that  this  Convention  should  be  called,  at  a  meeting  of  my  people  when  \ 
delegates  were  elected  to  the  Norfolk  Convention,  I  referred  to  the  demands  that  were 
being  asserted  in  order  to  bring  about  the  holding  of  a  Convention.   In  that  speech  which 
I  made  to  the  people  of  my  county  I  said  that  there  was  a  cry  of  too  many  offices.    I  said 
to  them  that  if  two  men  could  discharge  the  duties  of  two  offices  equally  as  well  as  one 
man  could  discharge  them,  why  give  all  of  the  perquisites  of  the  two  offices  to  one  man 
instead  of  letting  the  two  enjoy  them?   But  I  said  there,  as  I  repeat  here,  that  we  require 
men  of  very  different  capacity  for  the  performance  of  the  duties  of  these  two  offices.  A 
man  may  make  an  admirable  sheriff  and  be  altogether  unfit  for  the  discharge  of  the  | 
duties  of  treasurer. 

The  office  of  treasurer  is  one  of  the  most  important  of  the  county  offices.  No  man 
who  has  not  taken  the  pains  to  go  into  the  office  or  to  examine  their  bags  of  bills  has  any 
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idea  of  the  amount  of  work  and  the  care  that  is  required  in  order  to  perform  properly 
the  duties  of  that  office. 

In  the  course  of  my  experience,  which  goes  back  to  the  formation  of  the  Constitution 
of  1S51.  I  believe  I  may  say  I  have  known  in  my  county  btit  one  man.  acting  as  deputy 
sheriff  or  farming  sheriff,  who  was  capable  of  performing  properly  the  duties  of  treas- 
urer. Yet  they  were  all  good  sheriffs,  and  they  were  all.  in  the  conditions  that  prevailed 
in  that  day.  able  to  collect  the  taxes  of  the  county,  for  the  reasons  that  have  again  and 
again  been  stated  on  this  floor.  The  deputy  sheriff  went  to  a  neighborhood  and  one  man, 
a  leading  farmer  in  the  neighborhood,  wotild  pay  hundreds  and  thousands  of  dollars  into 
his  hands  by  one  draft  upon  a  commission  merchant.  Now,  to  get  the  taxes  from  the 
same  people  and  the  same  property,  except  slaves,  represented  by  that  man  at  that  time, 
the  treasurer  or  his  deputy  has  to  wend  his  way  through  the  pig  paths  of  the  woods  in 
order  to  find  the  taxpayer. 

I  submit,  sir.  that  so  far  as  the  counties  I  represent  here  are  concerned,  they  do  not 
desire  the  abolition  of  this  office:  and  if  there  be  a  ptirpose.  as  I  cannot  believe  there  is, 
on  the  part  of  the  Convention  as  to  any  county  to  abolish  this  office.  I  hope  it  will  adopt 
the  amendment  I  have  proposed,  so  as  to  enable  my  counties  to  be  relieved  from  the 
injury  which  I  believe  would  restilt  from  the  combination. 

The  Chairman:  The  a_uestion  is  on  agreeing  to  the  amendment  offered  by  the  gen- 
tleman from  Southampton. 

The  amendment  to  the  amendment  was  rejected. 
I        :Mr.  :\Ianly  H.  Barnes:    I  desire  to  strike  out  the  word  "'thirty"  and  insert  •"three," 
dividing  it  by  ten,  so  as  to  read  ""three  thousand." 

Mr.  Chairman,  I  represent  ouite  a  number  of  small  counties  tipon  the  floor  of  the 
Convention,  and  I  believe  I  am  as  fully  in  a  position  to  represent  the  views  and  wishes 
of  those  people  as  the  gentleman  from  the  city  of  Danville  or  the  county  of  Pittsylvania. 

I  am  absolutely  satisfied,  sir,  that  the  people  in  the  small  counties  are  not  in  favor 
of  the  proposition  which  the  gentleman  from  Danville  has  presented  to  this  Convention. 
T  am  absolutely  satisfied  that  if  that  proposition  should  prevail  it  wotild  bring  a  great 
deal  of  inconvenience  to  our  people. 

Let  me  give  an  illustration.  I  live  in  the  county  of  New  Kent,  and  according  to  the 
estimate  of  the  saving  which  the  gentleman  from  Danville  says  we  will  make  under  the 
substitute  which  he  has  offered,  we  would  save  in  that  county  $300,  because  that  is  the 
amount.  I  believe,  appropriated  by  the  board  of  supervisors  to  the  sheriff.  I  am  abso- 
lutely satisfied  that  my  people  would  not  have  these  offices  combined  for  the  saving  of 
that  sum.  I  believe  the  inconveniences  under  which  it  wotild  place  our  people  would  be 
much  greater  in  the  sight  of  those  people  than  would  be  compensated  for  by  the  saving 
of  three  hundred  dollars. 

I  know  that  on  the  day  when  our  courts  meet,  when  our  sheriff  is  absolutely  under 
the  control  of  the  court,  when  his  time  is  not  his  own,  the  treasurer  is  there  waiting  upon 
the  people.  That  is  the  very  time  when  the  people  gather  there  for  the  purpose  of  pay- 
ing their  taxes.  The  treasurer  on  that  day.  when  the  sheriff  is  absolutely  under  the  con- 
trol of  the  court,  is  doing  the  very  business  that  the  sheriff,  if  he  were  treasurer,  could 
not  possibly  do  because  there  are  a  great  many  matters  which  are  transacted  by  the 
treasurer  oh  that  day  which  could  not  be  attended  to  by  any  substitute  or  deputy  whom 
he  might  have  in  his  place. 

Furthermore.  Mr.  Chairman,  I  am  not  in  favor  of  the  principle  which  the  gentleman 
from  Danville  has  advocated  on  this  floor  when  he  replied  to  the  gentleman  from  Nor- 
folk county.  He  said  that  the  gentleman  from  Norfolk  county  does  not  want  to  give  the 
jpeople  the  right  to  say  whether  or  not  they  will  have  these  offices  combined;  and  I  say 
to  the  gentleman  from  Danville  that  he  does  not  want  to  give  my  people  the  right  to  say 
"Whether  they  will  have  these  offices  combined. 

Why  should  he  give  liberties  and  privileges  to  the  large  counties  of  this  State  which 
'•iQ  wants  to  deny,  and  does  deny,  absolutely  to  the  small  counties?  TThy  are  not  the 
small  counties  entitled  to  as  much  consideration  at  the  hands  of  this  Convention  as  the 
.large  counties?    If  the  larse  counties  are  to  haA'e  the  privilege  of  saying  whether  these 
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offices  shall  be  combined,  why  should  not  my  people  have  that  right  and  that  privilege 
also?  If  this  proposition  of  the  gentleman  from  Danville  is  Democracy,  good  Lord  make 
me  a  Republican  this  day. 

Now,  sir,  I  do  not  believe  that  there  will  be  one  cent  saved  by  a  comDination  of  these 
offices,  but  I  do  believe  that  there  is  danger  of  losing  as  much  as  the  gentleman  from 
Danville  and  the  gentleman  from  Wise  say  we  shall  save.  We  know  the  salaries  that  are 
paid  to  the  sheriffs  now.  The  demand  came  up  undoubtedly  to  the  Legislature  of  Vir- 
ginia that  the  sheriffs  should  receive  this  compensation  at  the  hands  of  the  various 
boards  of  supervisors.  If  the  Legislature  of  Virginia  listened  to  the  voice  of  those 
sheriffs  with  the  limited  power  and  influence  they  now  have,  I  ask  in  all  common  sense 
would  not  the  Legislature  listen  to  those  officers  who  would  be  Mark  Hanna  in  every 
county  of  the  State  if  you  combine  these  two  offices? 

Combining  these  two  offices  will  give  the  man  who  holds  them  a  much  greater  power 
and  much  greater  influence  than  he  would  have  if  he  occupied  only  one,  and  when  yon 
give  that  great  power  and  that  great  influence  into  the  hands  of  one  man  you  will  find 
him  cracking  the  whip  of  authority  over  the  members  of  the  Legislature  of  Virginia. 
Possibly,  yea,  I  might  say  probably,  instead  of  the  Legislature  of  Virginia  allowing  some 
forty  thousand  dollars,  as  the  gentleman  from  Danville  says,  to  be  appropriated  as  addi- 
tional compensation,  you  will  find  them  allowing  the  boards  of  supervisors  to  appropriate 
possibly  eighty  thousand  dollars,  and  instead  of  saving  forty  thousand  dollars  we  shall 
be  losing  forty  thousand  dollars. 

I  do  hope,  Mr.  Chairman,  that  this  Convention  will  extend  the  same  courtesy  and 
the  same  consideration  to  the  small  counties  that  it  extends  to  the  large  counties.  I  do 
hope  that  you  will  not  run  down  the  throats  of  my  people  a  principle  that  you  will  not 
accept  for  your  own.    This  is  the  time  for  us  to  stand  together,  and  I  hope  we  will  do  so. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  proposed  by  the 
gentleman  from  New  Kent  (Mr.  Barnes). 

The  amendment  to  the  amendment  was  rejected. 

Mr.  Kendall:    I  move  to  insert  "twelve  thousand." 

The  amendment  to  the  amendment  was  rejected. 

Mr.  Parks:    I  offer  the  amendment  which  I  send  to  the  desk. 

The  Secretary:  The  member  from  Page  proposes  to  amend  by  striking  out  the 
words  beginning  with  "provided"  in  line  4  and  ending  with  the  word  "law"  in  line  G,  and 
inserting  in  lieu  thereof  the  following: 

Provided,  That  the  General  Assembly  shall  have  authority  to  create  the  office  of 
treasurer  in  any  county  in  the  State  where  it  may  be  shown  that  the  business  interes'S 
demand  it. 

The  amendment  to  the  amendment  was  rejected,  there  being  on  a  division — ayes,  13; 
noes,  40. 

The  Chairman:    The  question  now  is  on  agreeing  to  the  amendment  proposed  by  tlie 
gentleman  from  Danville  (Mr.  Withers),  which  the  secretary  will  read. 
The  Secretary  read  as  follows: 

There  shall  be  elected  by  the  qualified  voters  of  each  county  one  sheriff,  who  shall, 
in  addition  to  his  duties  as  sheriff,  perform  the  duties  of  the  treasurer  as  prescribed  by 
law:  provided,  that  in  counties  of  more  than  thirty  thousand  inhabitants  the  office  of 
treasurer  may  be  created  by  law. 

The  amendment  was  rejected,  there  being  on  a  division— ayes,  20;  noes,  36. 
On  motion  of  Mr.  Thorn,  the  Committee  rose  and  the  Convention  adjourned  until  to- 
morrow, Friday,  October  18,  1901,  at  10  o'clock  A.  M. 
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FRIDAY,  October  18,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 
Prayer  by  Rev.  George  Cooper,  D.  D. 

The  President:    The  next  business  in  order  is  the  resolution  offered  by  the  gentle- 
man from  Danville  (Mr.  Green),  proposing  a  change  of  the  rules,  which  will  be  read. 
The  Secretary  read  as  follows: 

When  a  report  from  the  Committee  of  the  ^Vhole  is  under  consideration  in  Conven- 
tion all  speeches  on  said  report  or  on  any  motion  to  change  or  amend  such  report  shall 
be  limited  to  twenty  minutes,  and  no  member  shall  speak  more  than  once  without  unani- 
mous consent. 

Mr.  Green:  Mr.  President,  owing  to  the  fact  that  there  are  some  gentlemen  who 
probably  did  not  have  in  the  latter  days  of  the  Committee  of  the  Whole  on  the  Bill  of 
Rights  an  opportunity  fully  to  argue  some  amendments  that  they  now  propose  to  it,  and 
desiring  to  have  the  fullest  opportunity  for  argument  on  any  amendment,  I  ask  that  the 
resolution  be  allowed  to  lie  on  the  table  for  the  present  and  not  be  considered  now,  as  I 
expect  to  follow  this  request  by  calling  up  at  this  time  the  report  of  the  Committee  on 
Preamble  and  Bill  of  Rights  as  amended  by  the  Committee  of  the  Whole. 

The  President:  The  question  is  on  agreeing  to  the  motion  of  the  gentleman  from 
Danville  to  pass  by  his  resolution  for  the  present. 

The  motion  to  pass  by  was  carried — ayes,  50;  noes,  24. 

On  motion  of  Mr.  Green,  the  Convention  agreed  to  take  up,  and  consider  by  sections, 
the  report  of  the  Committee  of  the  Whole  upon  the  Bill  of  Rights. 
Sections  1,  2,  3,  4,  5,  6,  and  7  were  read  and  adopted. 
Section  8  was  read. 

Mr.  Dunaway  submitted  the  following  substitute  for  section  8: 

8.  That  in  all  capital  or  criminal  prosecutions,  a  man  hath  a  right  to  demand  the 
cause  and  nature  of  his  accusation,  to  be  confronted  with  the  accusers  and  witnesses,  to 
call  for  evidence  in  his  favor,  and  to  a  speedy  trial  by  an  impartial  jury  of  his  vicinage, 
without  whose  unanimous  consent  he  cannot  be  found  guilty;  nor  can  he  be  compelled 
to  give  evidence  against  himself;  that  no  man  be  deprived  of  his  liberty  except  by  the 
law  of  the  land,  or  the  judgment  of  his  peers;  nor  shall  any  person  be  twice  put  in  jeo- 
pardy for  the  same  offense,  except  that  an  appeal  may  be  allowed  to  the  Commonwealth 
in  all  cases  for  the  violation  of  a  law  relating  to  the  State  revenue. 

In  any  criminal  case,  upon  a  plea  of  guilty,  tendered  in  person  by  the  accused,  and 
with  the  consent  of  the  attorney  for  the  Commonwealth  entered  of  record,  the  court 
shall,  and  in  a  prosecution  for  a  misdemeanor,  upon  a  plea  of  not  guilty,  with  the  consent 
of  the  accused  and  the  attorney  for  the  Commonwealth  entered  of  record,  the  court,  in 
its  discretion,  may  hear  and  determine  the  case  without  the  intervention  of  a  jury. 

The  General  Assembly  may  by  law  provide  for  the  trial  of  misdemeanors,  by  a 
justice  of  the  peace,  without  a  jury;  but  in  all  such  cases  the  right  of  the  accused  to  an 
appeal  and  trial  by  jury  in  the  appellate  court  shall  be  preserved.  And  the  General 
Assembly  may  also  provide  by  law  for  juries  consisting  of  less  than  twelve,  but  not  less 
than  five  men,  for  the  trial  of  misdemeanors,  and  may  classify  such  cases  and  prescribe 
the  number  of  jurors  for  each  class  of  cases. 

Mr.  Barbour  moved  that  the  words  "misdemeanor"  or  "misdemeanors"  be  stricken 
out  wherever  they  occur,  and  that  the  words  "offence"  or  "offences  not  punishable  with 
death  or  confinement  in  the  penitentiary"  be  inserted.  The  question  is  on  agreeing  to 
that  amendment. 

The  amendment  was  agreed  to. 

Mr.  R.  Walton  Moore  moved  to  strike  out  the  words  beginning  with  line  13  and 
ending  in  line  20,  and  inserting  the  following: 

In  any  criminal  case,  with  the  consent  of  both  parties  entered  of  record,  the  court 
may,  in  its  discretion,  hear  and  determine  the  case  without  the  intervention  of  a  jury. 
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Mr.  Braxton:  Mr.  President,  as  far  as  I  know,  this  is  an  experiment  which  is  almost 
unheard  of  in  this  country.  As  I  stated  when  the  question  was  brought  up  in  Committee 
of  the  Whole,  it  was  tried  in  Connecticut  and  found  to  be  so  absolutely  unsatisfactory,  it 
was  condemned  so  overwhelmingly  by  the  courts  and  by  the  people,  that  in  a  few  years, 
I  think  not  exceeding  four,  it  was  abolished.  It  is  said  that  such  has  been  the  law  in 
Maryland.  Whether  it  is  still  the  law  there  or  not  seems  to  be  a  doubtful  question  in 
view  of  the  language  of  the  present  Constitution  of  that  State.  I  understand  that  in 
Maryland,  as  a  general  rule  more  than  one  judge  sits. 

But  I  care  not  whether  it  be  the  law  in  Maryland  or  not,  I  submit  with  the  greatest 
respect  for  the  gentleman  from  Fairfax  that  it  is  shocking  to  the  conscience  of  any 
man  to  conceive  of  such  a  state  of  affairs.  In  my  humble  opinion,  any  judge  so  deaf  to 
feelings  of  humanity,  so  callous  as  to  consent  to  take  upon  his  hands  the  awful  responsi- 
bility of  trying  a  fellow  human  being  by  himself,  finding  him  guilty,  and  sentencing  him 
to  be  hung,  is  unfit  to  sit  upon  any  bench. 

Mr.  R.  Walton  Moore:  And  yet,  if  I  may  be  allowed  to  interrupt  the  gentleman, 
he  admits  that  upon  a  plea  of  guilty,  where  a  man  is  indicted  for  a  homicide,  although 
the  plea  may  confess  the  commission  only  of  a  misdemeanor,  that  in  that  situation  the 
alleged  awful  and  shocking  thing  may  be  done ;  namely,  that  the  judge  may  take  the  case 
and  try  it  without  a  jury  and  sentence  the  man  to  be  hung.  He  has  agreed  to  one 
proposition  which  is  to  produce  shocking  evil  in  one  case  and  is  not  willing  to  agree  to 
the  other  proposition. 

Mr.  Braxton:  It  depends,  sir,  upon  which  one  of  those  things  shock  you  the  more.  If 
you  think  it  is  just  as  shocking  to  sentence  a  man  who  admits  his  guilt  as  it  is  to  sen- 
tence a  man  who  is  there  pleading  not  guilty  and  protesting  his  innocence,  then  I  say 
your  proposition  is  true.    But  there  is  all  the  difference  that  there  can  be  between  the 
two  cases.    In  one  case  you  have  to  pass  upon  no  question  of  fact.    The  man  comes 
forward  and  says,  "I  admit  I  am  guilty,"  and  all  you  have  to  do  in  the  latter  case  is  j| 
that  which  the  law  prescribes,  merely  to  pronounce  the  sentence  which  the  law  says  you 
must  pronounce.    In  the  other  case,  where  the  man  comes  in  and  denies  his  guilt,  you 
have  to  perform  the  function  of  a  jury,  to  try  a  question  of  fact,  which  may  involve,  as  j 
has  been  pointed  out  here  before,  the  examination  of  innumerable  witnesses,  the  deter-  | 
mination  of  questions  of  the  utmost  intricacy  and  difficulty ;  and  single-handed  and  alone, 
without  any  one  to  share  your  responsibility,  without  any  one  to  confer  with,  without  !! 
any  one  to  point  out  any  error  you  may  make,  you  have  to  do  that  thing  which  now  the 
law  says  nobody  but  a  unanimous  jury  of  twelve  men  shall  do.  s 

I  call  the  gentleman's  attention  to  the  fact  in  this  connection  that  he  was  one  of 
those  gentlemen  who  thought  that  in  civil  cases,  where  there  is  at  issue  nothing  upor. 
earth  except  money,  it  was  an  unheard  of  outrage  to  suggest  that  anything  but  twelve 
men  was  competent  to  pass  upon  the  question. 

In  a  case  of  that  sort,  according  to  the  gentleman,  nothing  but  a  jury  of  twelve  men,  I 
and  a  unanimous  jury,  is  competent  to  pass  upon  the  issue;  and  yet  you  say  that  in  a 
case  where  the  life  of  a  human  being  is  involved,  the  judge  alone,  without  any  jury,  can  j 
pass  upon  a  question  of  fact  and  take  that  man's  life  from  him:.  j 

Mr.  R.  Walton  Moore:  I  do  not  recall  that  I  ever  said  anything  about  the  proposi- 
tion to  depart  from  the  unanimity  rule  in  the  trial  of  civil  cases  by  a  jury  as  being  an  || 
awful  outrage.  My  friend  from  Staunton  is  very  partial  to  the  use  of  adjectives  when  it 
will  help  to  carry  his  views  through.  I  did  not  say  that  the  unanimity  rule  in  the  tria] 
of  civil  cases  by  juries  was  an  awful  outrage  and  I  did  not  understand  him  to  contend 
seriously  that  the  unanimity  rule  is  an  awful  outrage.  That  is  a  mere  question  of  expe- 
diency which  we  have  debated  and  decided. 

A  while  ago  I  said  to  the  gentleman  that  he  could  not  draw  a  good  distinction  so 
far  as  justice  to  individuals  is  concerned  between  a  case  where  a  judge  is  allowed  to 
try  without  a  jury  upon  a  plea  of  guilty  and  a  case  where  a  judge  is  allowed  to  try 
without  a  jury  on  a  plea  of  not  guilty.   He  runs  away  from  that  suggestion,  I  respectfully 

submit.  .  . 

Now,  I  wish  to  remind  him  again  that  upon  a  plea  of  guilty  a  defendant  in  a  homicide 
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case  ordinarily  does  not  confess  the  whole  charge.  He  does  not  say.  "■I  am  guilty  and 
ought  to  be  found  guilty  of  murder  in  the  first  degree."  He  puts  in  his  plea  of  guilty 
with  the  distinct  understanding  that  he  does  not  confess  the  whole  charge.  And  the  judge 
has  a  right  to  find  him  guilty  of  murder  in  the  first  degree  and  sentence  him  to  be  hung, 
or  to  find  him  guilty  of  a  lesser  ofEence. 

You  say  let  him  put  in  his  plea  of  guilty  and  let  the  judge  determine  upon  that  plea 
of  guilty,  what?  That  he  may  be  deserving  of  death.  And  yet  when  it  comes  to  a  plea 
of  not  guiltA",  where  the  conclusion  of  the  judge  may  be  the  same,  you  say  there  must  be 
a  jury. 

I  promise  to  try  not  to  interrupt  my  friend  again.  I  have  found  how  ineffective 
any  fire  of  mine  is  when  directed  against  his  positions. 

^Iv.  Walker:  I  simply  wish  to  make  a  suggestion  to  the  gentleman  from  Augusta  in 
regard  to  the  argument  made  just  now  by  the  gentleman  from  Fairfax. 

According  to  the  construction  which  the  gentleman  from  Fairfax  places  on  the  sec- 
tion as  it  stands  reported  from  the  Committee  of  the  ^liole,  a  man  may  plead  guilty  to  a 
misdemeanor  involved  in  a  charge  of  felony,  and  because  he  does  this  the  judge  may  try 
the  case  without  a  jury  and  find  him  guilty  of  the  felony. 

I  do  not  so  understand  it.  A  conviction  for  a  misdemeanor  involved  in  a  charge  of 
felony  would  be  an  acquittal  of  the  felony  charge.  In  like  manner  a  plea  of  guilty  to  the 
misdemeanor  embraced  in  such  a  charge  would  be  a  plea  O'f  not  guilty  to  the  felony. 
If  the  court  should  hold  that  the  man  could  not  plead  guilty  to  the  misdemeanor  and 
not  guilty  to  the  felony,  a  man  desiring  to  confess  himself  guilty  of  the  misdemeanor 
but  not  willing  to  admit  that  he  was  guilty  of  the  felony,  if  he  should  not  be  allowed  to 
do  this,  would  simply  plead  not  guilty  to  the  indictment,  and  under  this  section  the 
judge  could  not  try  him  without  a  jury. 

Mr.  Braxton;  I  thank  the  gentleman  for  his  suggestion.  It  seems  to  me  to  be 
eminently  appropriate  and  perfectly  sound. 

The  history  of  the  world  has  shown  that  as  nations  increase  in  wealth  much  more 
importance  is  attached  to  the  preservation  of  property  than  is  to  that  of  life  and  liberty. 
As  one  increases  in  the  estimation  of  the  public,  so  does  the  other  diminish. 

It  seems  to  me  here,  without  intending  the  slightest  reflection  upon  gentlemen  who 
differ  with  me  on  this  question,  that  the  suggestion  is  but  an  intimation  of  the  existence 
of  the  same  thing  in  the  public  mind  now.  if  it  can  be  regarded  as  reflecting  any  purpose; 
that  where  it  is  proposed  to  make  any  change  whatever  in  a  civil  jury,  either  in  the 
number  of  the  jurors  or  on  the  questio^n  of  unanimity,  it  is  fought  with  great  vehemence; 

is  said  we  are  making  an  attack  and  onslaught  on  one  of  the  great  institutions  of  our 
'  I'Untry,  the  palladium  of  our  liberty,  as  it  is  so  frequently  called;  and  yet,  while  that  is 
being  pressed,  it  is  seriously  proposed  practically  to  abolish  the  trial  by  jury  absolutely, 
in  criminal  cases,  even  where  a  man's  life  is  at  stake. 

In  New  York  State  and  in  many  others  it  is  not  permitted  that  a  man  shall  plead 
-Milty  to  a  capital  offense,  because  experience  has  shown  that  often  a  man,  through 
-norance,  through  fear,  through  a  mistaken  idea  of  policy,  through  fanaticism  or  what 
-ot,  has  been  induced  to  come  forward  and  plead  guilty  where  he  was  not  guilty.  Where 
the  matter  is  so  important  as  to  involve  the  life  of  a  man,  in  many  States,  notably  Xew 
York,  he  is  not  permitted  to  plead  guilty,  and  a  plea  of  not  guilty  is  entered  nolens  volens. 
and  the  jury  tries  the  case. 

But,  whether  we  go  that  far  or  not,  it  is  proposed  in  this  case,  although  he  plead 
not  guilty,  to  permit  him  to  agree  that  the  judge  shall  try  him.  The  trial  of  an  accused 
person  and  the  sentencing  of  him  to  death  is  not  a  matter  of  agreement.  It  is  not  a  mat- 
ter of  contract.  It  is  not  a  right  that  he  can  waive.  The  right  that  a  man  has  to  his 
life  is  an  inalienable  right.  It  is  a  right  that  he  cannot  give  up.  He  has  no  right  to 
waive  ii,  and  we  have  no  right  to  take  it  because  he  agrees  that  we  should  take  it.  You 
cannot  agree,  sir.  that  I  shall  kill  you.  You  may  agree  to  it  as  much  as  you  choose,  and 
it  would  be  murder  in  me  to  kill  you. 

I  say.  sir,  when  it  comes  to  the  question  as  to  who  shall  try  a  man  and  take  his  life, 
is  not  a  matter  for  agreement.  The  entire  proceeding  from  the  beginning  to  end  is  a 
•:.6 — Const.  Debs. 
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proceeding  in  invitum,  and  we  say  to  you  "we  do  not  ask  you  to  agree;  we  do  not  care  if 
you  do  not  agree,  and  we  do  not  care  if  you  do  agree,  because  this  is  a  matter  in  which 
agreement  does  not  enter." 

Now,  sir,  if  this  be  true,  however  a  man  may  be  induced  to  do  it,  if  he  comes  forward 
and  requests  that  the  judge  shall  try  him,  there  is  that  judge  called  upon  to  try  him  when 
he  is  asserting  his  innocence.  The  law  as  it  stands  now  has  no  parallel  to  it.  As  the  law 
is  to-day,  if  he  pleads  guilty,  not  to  a  misdemeanor,  if  he  is  charged  with  homicide  and 
pleads  guilty,  the  judge  may  (I,  myself,  do  not  approve  of  that  law,  although  it  is  the  law) 
simply  pass  upon  the  question  of  law,  and  that  is,  to  say  what  in  the  eyes  of  the  law 
is  the  offense  which  he  committed  by  doing  the  things  that  he  admits  he  has  done.  That 
is  in  substance  all  he  does,  and  to  sentence  him  accordingly.  But  this  is  an  entirely  dif- 
ferent and  distinct  case. 

I  shall  not  take  up  the  time  of  the  Convention  any  further  than  to  say  that  if  we  do 
this,  we  will  be  doing  what  I  do  not  believe  there  is  any  demand  or  desire  for.  We  will 
be  doing  what  I  believe  to  be  a  great  wrong  to  the  people  of  this  country.  We  will  be 
breaking  down  and  destroying  the  right  of  trial  by  jury  in  criminal  cases  which  our  fore- 
fathers fought  and  died  for  and  waded,  I  may  say,  through  seas  of  blood  to  get.  We 
will  be  trying  an  experiment  which  is  practically  untried  elsewhere,  and  we  will,  in  my 
opinion,  be  making  the  gravest  mistake  that  it  is  possible  for  this  Convention  to  make. 
The  only  excuse  we  can  give  for  it  is  that  we  are  here  ready  to  deprive  an  accused  man 
of  the  right  of  trial  by  jury  in  a  capital  case  in  order  to  save  to  the  Commonwealth  the 
cost  of  the  jury.  There  is  no  excuse  put  forward  except  to  save  the  Commonwealth  $12 
a  day  for  a  trial  which  may  not  last  a  day. 

I  say,  sir,  if  there  be  any  other  reason  that  can  support  this  proposition,  except  the 
saving  of  the  cost  of  the  jury,  I  have  not  yet  heard  it.  I  hope  it  will  be  the  pleasure  of 
the  Convention  to  vote  this  down. 

Mr.  Pettit:  Mr.  President,  1  do  not  think  the  section  now  under  consideration,  em- 
braced in  the  lines  from  13  to  20,  can  be  amended  so  as  to  make  it  acceptable  to  me. 
Sir,  it  appears  to  me  that  those  lines  are  in  conflict  not  only  with  the  first  section  of  the 
Bill  of  Rights,  but  in  conflict  with  what  precedes  those  lines  in  the  eighth  section. 

When  I  read  in  the  newspapers  that  when  a  man  who  had  committed  the  most 
heinous  offense  known  to  the  law  was  brought  into  court  in  New  York  for  trial  and  he 
proposed  to  plead  guilty  to  the  charge,  the  court  emphatically  declared  that  he  should 
not  plead  guilty,  but  put  in  the  plea  of  not  guilty  for  him,  it  was  with  some  mortification 
that  I  contrasted  it  with  what  had  been  done  by  the  Committee  of  the  Whole  of  this  | 
Convention.   Virginia,  sir,  has  been  the  nursery  of  freedom  and  of  liberty  and  of  freemen, 
and  when  I  thought  that  she  was  about  to  give  up  a  privilege  which  the  Bill  of  Right  c 
declares  to  be  of  the  utmost  sacred  character  and  for  the  pitiful  consideration  of  a  lew  | 
dollars  to  give  up  a  great  immortal  right  establishing  the  immunities  of  the  citizens  of  || 
the  State,  I  felt  a  degree  of  mortificafion  that  our  Committee  of  the  Whole  had  adopted  it 

I  am  no  more  in  favor  of  permitting  the  court  to  pass  judgment  as  to  the  guilt  or 
innocence  of  a  prisoner  charged  with  an  offense  punishable  by  death  or  confinement  in 
the  penitentiary  where  he  pleads  guilty  than  when  he  pleads  not  guilty. 

The  eighth  section  commences  and  reads  thus: 

That  in  all  capital  or  criminal  prosecutions,  a  man  hath  a  right  to  demand  the 
cause  and  nature  of  his  accusation,  to  be  confronted  with  the  accusers  and  witnesses, 
to  call  for  evidence  in  his  favor,  and  to  a  speedy  trial  by  an  impartial  jury  of  his  vicinage,  i 
without  whose  unanimous  consent  he  cannot  be  found  guilty.  j 

That  is  one  of  the  muniments  for  the  protection  of  the  citizen  which,  according  to  { 
those  who  framed  and  proclaimed  the  immortal  principles  contained  in  the  Declaration 
of  Rights  adopted  in  1776,  no  government  has  a  right  to  take  from  him.    Can  we  not 
readily  see  that  when  this  Bill  of  Rights  declares  that  in  all  capital  or  criminal  prosecu- 
tions no  person  shall  be  found  guilty  without  the  unanimous  consent  of  a  jury  of  his  j 
vicinage,  and  then  we  follow  that  up  by  giving  to  the  court  the  power  to  try  him,  we  j 
have  in  this  section  provisions  utterly  in  conflict  with  each  other,  and  the  last  provision  i 
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destroying,  nullifying,  trampling  upon  principles  that  have  prevailed  in  this  Common- 
wealth from  time  immemorial. 

Xow,  sir,  I  confess  that  if  this  provision  of  the  section  is  to  stand,  I  should  prefer 
to  take  the  words  as  proposed  by  some  amendment  which  has  been  offered,  that  the 
court  "may,  in  its  discretion, rather  than  that  "the  court  shall,"  in  such  prosecutions 
try  the  prisoner  without  a  jury. 

I  will  not  go  over  the  argument  so  much  better  made  by  my  friend  from  Augusta 
(Mr.  Braxton),  than  I  could  hope  to  make  it,  that  a  prisoner  has  no  right  to  deprive  him- 
self of  those  bulwarks  of  protection  found  in  the  principles  that  precede  Constitutions 
and  tipon  which  Constitutions  are  based,  for  our  courts  have  held  that  this  Bill  of  Rights 
had  as  great,  if  not  greater  force,  and  was  as  binding,  if  not  more  binding,  before  it  was 
inserted  in  the  Constitution  than  since  it  was.  It  is  a  declaration  of  the  foundation 
principles  of  all  government,  principles  of  which  the  declaration  itself  says  no  govern- 
ment has  the  right  to  deprive  a  citizen. 

Therefore,  Mr.  President,  I  hope  that  the  amendment  now  under  consideration  will 
be  rejected.  But  while  I  am  on  my  feet,  as  I  do  not  think  I  shall  again  discuss  the  ques- 
tion, I  will  state  that  I  am  opposed  to  all  the  provisions  contained  in  that  section  down  to 
hne  20. 

The  section  as  it  stands  now  reads: 

But  in  any  criminal  case,  upon  a  plea  of  guilty,  tendered  in  person  by  the  ac- 
cused, and  with  the  consent  of  the  attorney  for  the  Commonwealth,  entered  of 
record,  the  court  shall  hear  and  determine  the  case  without  the  inter- 

vention of  a  jury. 

That  is  upon  a  plea  of  guilty.  So  that  as  the  section  now  reads  as  adopted  by  the 
Committee  of  the  Whole  if  a  man  who  is  charged  with  an  offense  punishable  by  death 
or  confinement  in  the  penitentiary  puts  in  a  plea  of  guilty,  he  shall  be  tried  by  the  court 
and  the  sentence  of  the  court  shall  stand  in  lieu  of  the  verdict  of  the  jury. 

Xow,  in  cases  of  homicide,  in  cases  where  the  man  has  been  guilty  of  murder  in  the 
first  degree  and  is  punishable  by  deatn,  there  would  not  be  so  much  trouble  in  the  court 
passing  sentence  without  the  intervention  of  a  jury:  but  who  is  to  determine  in  a  case 
of  homicide  whether  it  shall  be  punished  by  death  or  by  confinement  in  the  penitentiary? 
Here,  by  this  section,  it  is  proposed  to  give  to  the  court  the  power  to  determine  not  only 
the  grade  of  the  offense,  whether  murder  in  the  first  or  second  degree,  but  to  follow  it  up 
with  a  sentence.  Xow,  I  say  that  is  something  unheard  of  in  the  jurisprudence  of  Vir- 
ginia. If  it  be  found  anywhere  else  I  know  nothing  of  it.  It  is  in  conflict  with  the  history 
of  Virginia;  it  is  in  conflict  with  the  Bill  of  Rights:  and  I  do  trust  that  this  Convention 
on  reconsideration  will  refuse  to  adopt  it. 

While  I  am  on  my  feet,  if  I  may  be  permitted,  I  will  proceed  a  little  further.  The 
sixteenth  line  of  the  section  proceeds: 

And,  in  prosecutions  for  a  misdemeanor,  tipon  a  plea  of  not  guilty  

Not  guilty — 

With  the  consent  of  the  accused  and  the  attorney  for  the  Commonwealth  entered 
of  record,  the  court  may.  in  its  discretion,  hear  and  determine  the  case  without  the 
intervention  of  a  jury. 

I  am  requested  to  read,  and  without  stopping  first  to  read  it  to  myself,  I  will  read 
it.  for  I  have  no  doubt  there  is  in  it  something  pertinent  to  the  question  under  discussion, 
section  14.  of  the  first  volume  of  Tucker  on  the  Constitution: 

j  Liberty,  which  comprehensively  means  this  exclusive  right  of  each  man  to  self-use — 
;that  is,  the  exclusive -use  of  the  Divine  gifts  to  him,  under  trust  and  responsibility  to 
God,  does  not  come,  therefore,  through  any  social  compact  of  men  or  as  gift  from  society 
or  from  government.  It  is  the  gift  of  God!  It  is  a  liberty  of  self-use,  inalienable  by 
tiimself,  because  that  would  be  breach  of  duty  and  surrender  of  the  trust  Divinely 
■vested;  and  inalienable  by  any  and  all  others,  because  a  sacrilegious  robbery  of  that  with 
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which  he  is  Divinely  invested.  Voluntary  surrender  is  personal  treason  to  this  trust, 
and  to  deprive  him  of  it,  is  to  rob  God's  right  in  him.  Either  is  destruction  of  the  sacred 
trust  he  holds  for  his  maker. 

My  friend  from  Augusta  discussed  that  aspect  of  the  question,  that  no  man  has  a 
right  by  his  consent  to  give  up  his  life  into  the  hands  of  any  man. 

I  said  that  while  I  was  up  I  would  proceed  further,  if  I  may  be  permitted,  to  the 
discussion  of  what  follows  the  twentieth  line  in  this  section. 

It  will  be  noticed  that  where  a  prosecution  for  a  misdemeanor  is  in  court  the  con-  I 
sent  of  the  accused  is  required  and  the  consent  of  the  attorney  for  the  Commonwealth  I 
is  required  in  order  that  there  may  be  a  dispensing  with  the  jury.    In  order  that  the 
court  may  be  permitted  to  try  without  a  jury  a  man  who  is  charged  with  a  misdemeanor,  ' 
if  the  trial  is  taking  place  in  a  court  of  record,  the  consent  of  the  man  being  tried  and  of 
the  Commonwealth's  Attorney,  too,  is  necessary  and  must  be  entered  of  record.  And 
yet,  in  the  next  sentence  in  the  same  section  is  to  be  found  this  provision: 

And  the  General  Assembly  may  by  law  provide  for  the  trial,  by  a  justice  of  the 
peace,  without  a  jury,  of  persons  accused  of  criminal  offenses  not  punishable  by  death 
or  confinement  in  the  penitentiary. 

Those  are  misdemeanors  as  the  law  is  now.  The  court  is  not  to  be  permitted,  with- 
out  the  consent  of  the  prisoner  and  the  Commonwealth's  Attorney,  to  dispense  with  the 
jury,  but  here  is  given  to  a  justice  of  the  peace  in  the  country  the  unqualified  power,  and 
against  the  consent  of  the  prisoner,  to  proceed  to  the  trial  of  him,  even  when  the  offense  j 
is  of  the  most  ignominious  character,  and  I  will  say,  as  I  have  said  in  Committee  of  the  j 
Whole,  even  when  the  offense  involves  imprisonment  in  the  county  jail  for  twelve 
months  or  the  imposition  of  a  fine  of  $1,000.  To  be  sure,  the  sentence  on  which  I  have 
just  commenced  proceeds  to  say  that  in  all  such  cases  the  General  Assembly  shall  pre- 
serve the  right  of  the  accused  to  an  appeal  and  trial  by  jury  in  the  appellate  court.  i 

Now,  sir,  as  was  said  by  one  of  the  most  distinguished  and  learned  jurists  in  all  ,1 
respects  who  I  think  ever  sat  upon  the  supreme  tribunal  in  this  State,  Judge  Burks,  t© 
take  a  man  up  and  try  him  before  a  justice  of  the  peace  without  his  consent,  and  say  to 
him,  "You  may  go  to  another  court  and  have  a  jury,"  is  no  sufficient  protection  to  him 
in  his  rights  to  a  trial  by  jury  in  the  first  instance.  He  goes  into  the  court,  as  the  judge 
said,  with  a  sentence  against  him.  He  goes  there  with  the  judgment  of  the  justice, 
finding  him  guilty  of  the  charge  against  him,  and  necessarily,  no  matter  what  you  may 
say  about  every  man  being  presumed  to  be  innocent  until  he  is  found  guilty,  that  prin-  | 
ciple,  even  if  applicable  to  him  under  such  circumstances,  would  not  relieve  him  from 
the  moral  force  of  the  judgment  of  the  justice  against  him.  Indeed,  it  seems  to  me  that 
it  could  not  be  said  that  a  man,  coming  before  the  court  under  such  circumstances,  stood 
in  the  attitude  of  a  man  who  is  entitled  to  all  the  presumptions  of  innocence  in  his  favor 
until  he  is  found  guilty. 

I  hope  it  will  be  the  pleasure  of  the  Convention  to  strike  out  the  whole  of  the  pro-  i 
visions  contained  in  the  lines  to  which  I  have  referred. 

Mr.  Brooke:  Mr.  President,  I  shall  not  detain  the  Convention  more  than  a  very 
few  moments  in  expressing  my  views  upon  this,  as  it  seems  to  me,  exceedingly  important  | 
question.  I  recollect,  as  all  the  other  members  of  the  Convention  do,  that  the  matter  i 
was  thoroughly  discussed  in  Committee  of  the  Whole,  and  I  have  not  anticipated  that  | 
we  should  have  it  brought  up  again  in  Convention.  I  do  not  think  we  ought  to  devote 
much  time  to  its  discussion  on  this,  the  third  time  that  it  has  been  brought  before  this  , 
body.  _  j 

I  shall  not  dwell  at  all  upon  the  inherited  respect  which  we  have  for  trial  by  jury. 
I  shall  devote  my  few  remarks  to  some  of  the  practical  objections  which  from  my  expe- 
rience, it  seems  to  me,  would  follow  the  adoption  of  the  amendment  offered  by  the 
gentleman  from  Fairfax. 

We  must  remember  that  the  whole  purpose  to  be  accomplished  by  that  amendment 
is  economy  in  the  administration  of  the  criminal  law.  That  is  a  very  desirable  purpose; 
it  is  a  purpose  which  stands  near  to  the  hearts  of  all  of  us;  but  not  nearer,  sir,  in  any 
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one  case,  than  a  fair,  unbiased  and  judicial  trial  of  a  man  who  is  unfortunate  enough  to 
be  brought  to  face  a  court  of  criminal  justice. 

Mr.  R.  Walton  Moore:  May  I  ask  the  gentleman  from  Norfolk  to  add  to  one  of  the 
good  results  that  I  think  would  be  accomplished  if  the  amendment  is  adopted  this 
further  good  result,  which,  in  my  opinion,  would  be  attained?  I  think  the  adoption  of 
the  amendment  would  give  an  opportunity,  in  a  great  many  cases,  for  the  trial  of  per- 
sons charged  with  criminal  offenses  without  a  jury  where  the  trial  without  a  jury  would 
tend  to  promote  justice  even  more  than  a  jury  trial.  I  believe  the  gentleman  will  be  able 
to  imagine  that  a  great  many  such  cases  may  occur.  I  do  not  intend  to  engage  in  the 
debate,  and  I,  therefore,  have  taken  the  liberty  of  interrupting  him. 

Mr.  Brooke:  Mr.  President,  any  lawyer  who  has  had  experience  in  the  practice  of 
criminal  law  must  admit  that  times  do  come  in  the  trial  of  cases  when,  in  some  way  or 
other,  there  gets  into  the  body  of  the  jury  an  influence  adverse  to  the  prisoner  which 
cannot  be  avoided;  and  it  is  the  fact  that  that  does  occur  which  makes  so  many  lawyers 
say  that  it  would  be  well  to  give  the  accused  a  chance  to  be  tried  without  a  jury  and 
thus  to  be  withdrawn  from  that  adverse  and  hostile  influence. 

But,  sir,  that  very  rarely  happens,  and  I  venture  the  remark  that  if  public  sentiment 
is  so  harsh  against  an  accused  who  is  up  for  trial  before  a  jury  that  it  gets  into  the 
atmosphere  of  the  jury  box,  and  the  jury  are  in  that  way  prejudiced  against  him  by 
public  sentiment,  the  judge  himself,  on  the  bench,  is  not  entirely  free  and  cannot  be 
free  from  that  same  sentiment. 

Now,  my  friend  from  Fairfax  has  said  that,  after  a  great  many  years,  or  a  good 
many  years — because  he  is  a  younger  man,  I  believe,  than  I  am — of  active  practice,  h© 
is  perfectly  willing  to  see  this  amendment  go  into  effect.  I  do  not  desire  to  place  myself 
in  any  line  of  comparison  with  the  distinguished  gentleman  from  Fairfax,  but  I  have  had 
some  little  experience  myself.  For  eleven  years  I  had  the  fortune  or  the  misfortune  to 
preside  in  a  court  of  criminal  jurisdiction  in  a  large  city,  where  there  was  a  great  deal 
of  criminal  practice.  The  result  of  that  experience  is  that  I  should  dislike  very  much 
to  see  this  amendment  go  into  effect. 

The  very  first  effect  of  it  would  be  to  bring  the  representative  of  the  State  and  the 
accused  into  negotiation.  It  could  never  be  a  stand-off  battle  between  the  State  and  the 
accused.  Almost  any  Commonwealth's  attorney,  actuated  by  the  spirit  of  economy 
which  has  brought  into  life  the  suggested  amendment,  would  in  every  case  go  to  the 
prisoner  or  the  prisoner's  counsel  and  ask  whether  he  would  consent  that  the  case- 
should  be  tried  by  the  judge  and  not  by  the  jury.  If  the  prisoner  has  counsel,  he  would 
probably  be  guarded  by  his  counsel  from  being  influenced  so  as  to  make  a  bad  or  art 
unfortunate  decision  upon  that  question.  But  how  many  accused  do  have  counsel  in 
this  State?  And  in  the  very  beginning,  as  I  say,  you  put  the  State  and  the  prisoner 
upon  negotiation.  The  prisoner  without  counsel,  I  think  I  may  say  in  90  per  cent,  of 
the  cases  that  are  tried  in  the  State  of  Virginia,  in  a  position  of  more  or  less  trepidation, 
without  an  opportunity  or  the  ability  to  use  his  judgment,  without  bias,  may  be  expected, 
of  course,  when  the  Commonwealth's  Attorney  comes  to  him  with  any  such  inquiry,  to 
ask  the  Commonwealth's  Attorney  "Why  should  I  surrender  the  right  to  be  tried  by  a 
jury?"  And,  without  going  through  all  the  steps  of  it,  in  my  opinion  you  would  find 
that  90  per  cent,  of  the  cases  would  come  into  court  with  a  verdict  agreed  on  between 
the  Commonwealth's  Attorney  and  the  prisoner  as  the  result  of  a  concession  by  the 
accused  of  his  right  to  be  tried  by  a  jury. 

I  do  not  believe  our  criminal  classes  ought  to  be  put  in  that  position.  I  do  not 
believe  the.  State  ought  to  allow  them  to  be  put  in  a  position  in  which,  starting  out  with 
negotiation  in  the  beginning,  placed  at  a  disadvantage  by  reason  of  his  very  position  as 
an  accused,  he  feels  and  must  feel  that  he  will  at  least  conciliate  the  good  will  of  the 
prosecution  if  he  will  consent  to  abandon  his  right  to  a  trial  by  jury  and  agree  to  be  tried 
by  the  court.  If  he  chooses  to  push  the  negotiation  further,  he  may  come  into  court  in 
a  great  majority  of  the  cases  knowing  just  exactly  what  the  judgment  is  going  to  be. 

Is  it  not  a  little  bit  curious  to  put  a  State,  seeking  to  prosecute  and  punish  a  man 
for  the  violation  of  its  law,  in  a  position  where  it  must  ask,  in  the  beginning,  a  con- 
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-cession  from  that  man;  and  can  you  expect  the  man  to  give  the  concession  without 
getting  some  quid  pro  quo?  Even  as  the  matter  stands  now,  that  is  done  too  frequently. 
I  speak  from  personal  experience  when  I  say  that  I  have  again  and  again  and  again, 
sitting  on  the  bench  during  the  trial  of  criminal  causes,  heard  Commonwealth's  attorneys 
get  up  in  court  and  say  to  the  jury,  after  a  plea  of  guilty  by  the  accused :  "Gentlemen  of 
the  jury,  I  do  not  care  to  submit  any  testimony  to  you  on  this  subject.  The  accused 
has  agreed  to  plead  guilty  if  I  would  recommend  to  the  jury  that  they  give  him  six 
months  in  jail,  a  year  in  the  penitentiary,  or  eighteen  months  in  the  penitentiary." 
Then  I  have  known  the  counsel  for  the  defense  get  up  and  say:  "Gentlemen  of  the 
jury,  this  is  the  agreement  which  has  been  arrived  at  between  my  client  and  myself, 
on  the  one  hand,  and  the  Commonwealth's  Attorney  on  the  other.  We  do  not  desire  to 
submit  any  testimony.  We  are  perfectly  willing  to  leave  this  where  the  contract  between, 
the  accused  and  the  prosecuting  officer  of  the  State  has  left  it."  And  the  verdict  is 
brought  in  upon  an  agreement  of  that  sort  without  one  word  of  testimony  going  before 
the  jury. 

So  often  was  that  the  case  that  very  shortly  I  adopted  as  a  rule,  for  my  own  per- 
sonal and  judicial  conduct  in  those  cases,  that  before  the  jury  was  allowed  to  retire 
from  the  box  I  would  say  to  them:  "Gentlemen  of  the  jury,  I  desire  you  to  understand 
that  neither  the  court  nor  you  are  bound  by  this  agreement.  If  you  desire  to  hear  testi- 
mony, I  shall  insist  that  it  be  submitted  to  you,  and  if  you  desire  to  retire  to  your  room 
and  consider  the  case,  you  have  the  right  to  do  it.  It  does  not  bind  you  at  all,  and  I 
will  be  no  party  to  it." 

Mr.  Carter:  Could  not  the  court,  if  it  were  trying  the  case  without  a  jury,  go  be- 
hind that  agreement  as  well  as  the  jury,  and  would  it  not  probably  be  a  little  more  apt 
to  do  so? 

Mr.  Brooke:  I  am  not  speaking  of  that  phase  of  the  question.  I  am  speaking  of 
the  fact  that  to  carry  this  amendment  into  effect  would  absolutely  destroy  the  trial  by  jury 
in  90  per  cent,  of  the  cases,  and  I  am  not  prepared  to  see  that  done.  I  will  answer  my 
friend  from  Hanover  now  by  saying  that  I  do  agree  with  him  that  the  court  would  be 
subjected,  probably  not  in  the  same  degree,  but  to  the  same  kind  of  influence  that  the 
jury  would  be,  and  that  the  court  would  have  the  right  to  give  the  same  amount  of 
protection  to  a  man  who  had  been  forced  into  a  contract  of  this  sort  that  the  jury  would. 
But  I  do  not  want  to  see  the  majesty  of  the  State  put  in  a  position  of  suing  to  an  accused 
to  get  a  concession  in  order  to  save  a  little  money,  when  it  may  result  m  the  destruction 
of  the  time-honored  trial  by  jury. 

Mr.  President,  I  have  nothing  further  to  say  in  this  connection.  I  am  sorry  that  I 
felt  obliged  to  rise  at  all.  I  took  no  part  in  the  argument  in  Committee  of  the  Whole. 
I  felt  that  the  finding  of  the  Committee  of  the  Wliole  had  been  sensible,  and  I  acquiesced 
in  it  with  the  utmost  pleasure,  and  I  regret  very  much  that  the  question  has  beyn 
brought  again  before  the  Convention.  It  does  seem  to  me  that  we  are  actuated  here  too 
much  by  a  spirit  of  innovation.  Let  us  preserve  for  Heaven's  sake  some  of  the  old  land- 
marks of  the  law  which  we  have  been  taught  to  honor  and  revere.  (Applause.) 

Mr.  Turnbull:  Mr.  President,  I  desire  to  make  a  few  practical  suggestions  in  regard 
to  this  important  matter.  I  have  had  my  attention  directed  in  a  great  measure  entirely 
to  court  matters  from  the  time  I  was  fifteen  years  old  to  the  present  time,  first  as 
deputy  clerk  of  the  court,  then  as  counsel  representing  prisoners,  then  as  clerk  of  the 
court,  and  since  that  time  as  counsel  representing  prisoners.  I  simply  want  to  give  my 
idea  of  this  matter  from  a  practical,  common-sense  standpoint. 

As  chairman  of  the  Committee  of  the  Whole,  I  listened  carefully  to  this  discussion, 
.and  I  must  admit  that  I  listened  very  carefully  to  the  theories  advanced  by  my  trier.d 
from  Augusta  (Mr.  Braxton),  but  after  having  listened  to  them  carefully  and  having 
thought  over  the  position  he  took,  I  could  not  help  but  feel  that  it  was  all  theory  and  did 
not  have  any  practical  business  application  to  the  affairs  of  to-day  in  criminal  matters. 

I  listened  to  my  friend  from  Fluvanna  (Mr.  Pettit)  in  regard  to  this  matter,  and 
I  cannot  but  feel  that  he  is  looking  at  times  way  back,  that  are  passed,  and  does  not 
bring  down  his  ideas  to  the  practical  business  matters  of  to-day. 
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Now,  let  us  see  in  the  first  place,  what  is  the  object  of  the  Committee;  and  in  order 
to  illustrate  my  position,  I  desire  to  read  what  the  statute  is  now  in  reference  to  murder: 

If  a  person  indicted  of  murder  be  found  by  the  jury  guilty  thereof,  they  shall  in 
their  verdict  find  whether  he  is  guilty  of  murder  in  the  first  or  second  degree. 

That  is  where  he  pleads  not  guilty. 

If  the  accused  confess  the  indictment  to  be  true,  the  court  shall  examine  the  wit- 
nesses and  determine  the  degree  of  the  crime,  and  give  sentence  accordingly. 

Now,  if  I  understand  the  object  of  the  present  clause  in  the  Bill  of  Rights  it  is  to 
give  that  power  to  the  court  in  every  case  of  felony  where  the  accused  pleads  guilty. 
In  other  words,  not  only  is  it  to  be  done  in  cases  of  murder,  as  is  now  done  under  the 
statute,  but  in  any  case  of  felony,  where  the  accused  pleads  guilty,  the  court  is  to  fix 
the  punishment. 

Now,  if  he  pleads  not  guilty,  can  you  see  any  reason  to  reverse  the  proposition 
and  adopt  the  amendment  offered  by  the  gentleman  from  Fairfax?  Why  is  it?  Is  there 
any  common-sense,  business  reason  given  here?  It  is  proposed  that  at  the  request  of 
the  accused  and  with  the  consent  of  the  attorney  for  the  Commonwealth,  in  the  discre- 
tion of  the  court,  the  court  may  try  the  case.  I  ask  you  to  think  about  this  matter  from 
a  business  standpoint  merely,  not  because  our  forefathers  did  so  and  so,  but  look  at  it 
from  a  business,  practical,  common-sense  standpoint. 

Does  not  the  amendment  of  the  gentleman  from  Fairfax  throw  around  the  criminal 
and  everybody  else  every  possible  safeguard?  A  prisoner  is  arraigned  in  court.  He 
pleads  not  guilty,  but  says:  "If  your  honor  please,  I  desire  that  you  shall  try  this  case 
without  the  intervention  of  a  jury."  The  amendment  of  the  gentleman  from  Fairfax 
provides  that  when  he  wants  to  do  that,  the  Commonwealth's  attorney  must  also  agree 
to  it  as  representing  the  Commonwealth.  Not  only  that,  but  you  have  to  get  the  court 
to  agree  to  it  before  you  can  grant  the  prisoner's  request,  is  the  proposition  of  the  gen- 
tleman from  Fairfax.  There  must  be  the  consent  of  the  attorney  for  the  Commonwealth, 
and  the  prisoner  himself,  and  the  court  must  agree. 

Now,  what  harm  is  there  in  that?  How  can  all  these  great  evils  result  that  my 
friend  from  Augusta  has  depicted  in  such  glowing  terms  and  with  such  zeal  and  elo- 
quence? If  he  pleads  guilty  the  court  can  try  him,  can  distinguish  whether  it  is  murder 
in  the  first  degree  or  murder  in  the  second  degree;  and  yet  when  a  man  comes  intO' 
court  charged  with  an  assault,  v/ith  intent  to  kill,  or  with  an  attempt  to  maim,  disfigure, 
disable  or  kill,  and  pleads  not  guilty,  the  court  cannot  pass  on  the  question  as  to 
whether  it  was  an  assault  with  intent  to  kill  or  whether  the  man  had  any  idea  of  maim- 
ing or  killing  or  whether  it  is  simply  assault  and  battery. 

Mr.  Braxton:  AVhen  there  is  a  plea  of  guilty  what  question  of  fact  is  it  that  a 
court  has  to  try  and  to  pass  on? 

Mr.  Turnbull:  The  statute  says  the  court  shall  examine  the  witnesses  in  a  case  of 
murder  and  decide  whether  it  was  murder  in  the  first  degree  or  murder  in  the  second 
degree. 

Mr.  Braxton:    It  being  conceded  that  it  is  murder  in  any  event,  and  that  he  did  it? 

Mr.  Turnbull:  Yes,  sir.  In  other  words,  whether  a  man's  life  is  to  be  taken,  when 
he  pleads  guilty,  or  whether  he  is  to  be  sent  to  the  penitentiary,  whether  his  act  was 
done  with  that  malice  which  makes  it  murder  in  the  first  degree  or  murder  in  the  second 
degree;  in  other  words,  whether  it  was  done  with  malice  aforethought,  without  any 
justification  or  excuse,  or  whether  there  were  circumstances  which  would  justify  the 
court  in  m.aking  it  murder  in  the  second  degree. 

Now,  as  the  gentleman  from  Hanover  has  suggested,  can  there  be  any  graver  que':'- 
tion  than  that  possibly  presented  to  the  mind  of  any  man,  and  yet  this  report  of  the 
j  Committee  on  the  Bill  of  Rights  presents  that  to  this  Convention,  and  at  the  same  time 
!  says,  "if  I  am  charged  with  cutting  a  man  and,"  as  the  Commonwealth's  attorneys 
always  say,  "with  intent  to  maim,  disfigure,  disable  and  kill,"  I  cannot  possibly  have 
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the  court,  with  the  consent  of  the  Commonwealth's  attorney,  say  whether  I  did  that 
maliciously  or  not;  in  other  words,  to  decide  whether  it  is  unlawful  cutting  or  malicious 
cutting.   I  say  it  is  bringing  things  down  to  the  ridiculous,  in  my  judgment. 

I  have  seen  case  after  case  come  into  court  where  a  party  struck  a  man  with  a 
stick  or  cut  him  with  a  knife  in  the  heat  of  a  quarrel  and  a  fight,  and  it  is  always 
charged  that  it  was  done  with  intent  to  maim,  disfigure  and  kill,  and  maliciously.  The 
prisoner  may  not  be  guilty  of  anything  but  assault  and  battery,  and  yet  the  report  of  the 
Committee  on  Bill  of  Rights  says  he  shall  not,  if  he  plead  not  guilty,  leave  it  to  the  court 
to  say  whether  it  is  one  thing  or  the  other,  but  he  shall  have  a  jury  and  he  shall  be 
made  to  pay  the  expense  of  it,  whether  you  want  a  jury  or  not. 

There  are  two  sides  to  this  question.  There  is  the  side  of  the  Commonwealth  in 
regard  to  reducing  expenses,  but  the  important  side  of  it  is  in  a  great  many  cases  as  to 
the  defense,  for  they  have  to  pay  the  costs.  My  friend  here  suggests  that  they  never 
have  anything  to  pay  costs  with.  I  take  issue  with  him  there,  for  there  are  numbers  of 
cases  that  come  into  my  court  of  this  sort  where  the  parties  have  the  money  to  pay  the 
costs,  and  I  say,  in  my  judgment,  it  is  an  outrage  for  us  to  put  in  the  Bill  of  Rights  a 
provision  that  where  I  choose  to  come  into  court  and  plead  not  guilty  and  am  willing 
to  waive  a  jury  and  to  get  rid  of  the  costs  and  expense  in  the  cases  I  have  cited  I  should 
not  be  permitted  to  let  the  court  try  it  without  putting  me  to  the  expense  of  from  ?20 
to  $25  for  the  cost  of  a  jury.  The  defendant  should  have  a  right,  in  my  judgment,  to 
say  that  he  would  rather  have  the  court  pass  on  the  question,  in  order  to  save  him  from 
the  costs.  Not  only  that,  but  we  as  members  of  this  Convention  should  fix  it  so  as  not 
to  force  upon  the  Commonwealth  the  cost  in  these  cases  where  the  parties  have  not 
anything  to  pay  them  with. 

Now,  those  are  just  practical  suggestions,  and  I  make  them  from  my  standpoint  in. 
this  case.  I  view  it  from  practical  experience  as  a  practitioner  at  the  bar  for  thirty-odd 
years  and  as  clerk  of  the  court  for  eight  years. 

Mr.  James  W.  Gordon:  May  I  ask  the  gentleman  before  he  takes  his  seat  to  direct 
his  remarks  again  to  section  4041  of  the  Code?  He  stated  just  now,  prompted  by  the 
gentleman  from  Hanover,  that  no  more  important  function  could  come  before  the  judge 
than  the  exercise  of  the  discretion  granted  to  the  court  in  section  4041.  I  desire  to  call 
his  attention  to  the  distinction  that  under  that  section  it  would  be  impossible  for  the 
court  to  render  any  greater  punishment  than  in  the  degree  which  the  prisoner  has  con- 
fessed; that  is,  he  confesses  the  whole  indictment.  But  in  the  other  case  he  denies  the 
whole  indictment,  and,  therefore,  any  punishm,ent  that  is  inflicted  upon  him  is  in 
derogation  of  his  denial,  in  contravention  of  the  plea  that  he  puts  in.  Under  the 
statute,  however,  he  pleads  that  he  is  guilty  of  all  that  is  alleged  against  him,  and, 
therefore,  any  decision  that  the  court  could  reach  under  this  section  must  either  cod- 
firm  the  plea  of  the  prisoner  or  else  reduce  the  measure  of  his  punishment. 

Mr.  Turnbull:  I  think  the  gentleman  does  not  exactly  appreciate  the  position  that 
I  have  taken  in  reference  to  this  matter,  because  the  indictment,  of  course,  puts  it  murder. 
When  a  man  comes  in  court  and  pleads  guilty  of  murder  he  is  guilty  of  murder  in  the 
second  degree,  and  it  depends  on  the  evidence  as  to  whether  you  are  going  to  have  it 
raised  from  murder  in  the  second  degree  to  murder  in  the  first  degree,  or  whether  you 
are  going  to  lower  it  from  murder  in  the  second  degree  to  manslaughter,  etc.  The 
whole  question  is  passed  on  by  the  court  under  this  amendment  to  the  Bill  of  Right?.. 
Then  when  you  go  to  pass  on  it  under  those  circumstances  where  a  man  pleads  guilty, 
why  can  you  not  pass  on  it  if  he  pleads  not  guilty?  I  say  there  is  not  any  common- 
sense  or  reason  in  it,  in  my  judgment,  with  all  due  respect  to  my  friend. 

I  say,  with  all  due  respect  to  my  friends  who  argued  this  case  on  the  other  side 
with  so  much  earnestness,  that  there  is  nothing  in  the  world  in  the  objections  that  are 
raised  to  the  amendment  as  offered  by  the  gentleman  from  Fairfax.  It  is  surrounded 
by  every  possible  safeguard.  The  attorney  for  the  Commonwealth  must  consent  to  it, 
the  prisoner  must  consent  to  it,  and  the  court,  in  its  discretion,  can  do  it  or  not  as  it 
thinks  proper. 

Mr.  Bouldin:    As  a  matter  of  practice  in  your  experience,  have  you  ever  known  a 
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judge  to  exercise  the  discretion  given  by  this  section  and  decide  upon  a  general  indict- 
ment for  murder  whether  it  is  murder  in  the  first  or  second  degree? 

Mr.  TurnbuII:  I  have  never  known  it  done  because  I  have  never  known  a  case  of 
murder  where  the  murderer  pleaded  guilty. 

I\Ir.  Bouldin:    Practically  I  have  never  known  of  an  instance  myself. 

Mr.  TurnbuII:  You  may  not  have  known  of  the  instance,  btit  it  is  proposed  to  give 
them  the  right  under  the  law  not  only  in  cases  of  murder,  but  in  all  other  cases  of 
felony.  It  seems  to  me  that  there  is  no  reason  urged  against  the  amendment  offered  by 
the  gentleman  from  Fairfax,  and  not  only  is  it  in  the  interest  o^  the  Commonwealth 
that  this  should  be  done,  but  it  is  in  the  interest  o-f  the  defendants  who  are  themselves 
in  the  position  I  have  mentioned. 

Mr.  Green:  Mr.  President,  I  did  not  intend  to  say  a  Vv'ord  on  this  question,  because 
section  S  as  reported  by  the  Committee  of  the  Wliole  did  not  meet  my  approbation.  I 
think,  though,  sir,  that  section  S  as  it  stands  as  reported  by  the  Committee  of  the 
Tvliole  is  much  to  be  preferred  to  the  section  as  proposed  to  be  amended  by  the  gentle- 
man from  Fairfax.  I  hope  the  gentleman  from  Richmond  was  heard  by  all  the  members 
in  his  conference  with  the  gentleman  who  has  just  taken  his  seat,  for  I  think  he  pointed 
out  very  clearly  the  distinction  between  a  man's  pleading  guilty  and  standing  there 
confessed,  and  a  man's  rights  and  position  when  he  pleads  not  guilty  and  stands  there  on 
his  defense. 

I  do  not  agree  with  the  gentleman  from  Brunswick  that  it  is  either  in  the  interest 
of  the  Commonwealth  ot  the  prisoner  to  adopt  this  amendment.  He  speaks  from  a 
practical  standpoint.  I  beg  to  speak  from  a  practical  standpoint.  Every  man  in  this 
Convention  who  has  been  in  a  courthouse,  every  man  who  has  voted  for  a  Common- 
's ealth's  attorney  in  Virginia,  knows  that  that  office  generally  falls  to  yO'Ung  and  inex- 
perienced men.  All  understand  that,  as  a  general  rule,  when  those  inexperienced  young 
men  come  to  prosecute  criminals  they  find  themselves  arra^'ed  against  the  very  best 
talent  that  money  and  influence  can  array  against  them.  In  the  case  of  that  young 
man.  uncertain  about  his  own  steps,  feeling  anxious  abO'Ut  the  protection  of  the  Com- 
monwealth and  at  the  same  time  to  preseiwe  his  own  character  as  a  prosecutor,  they 
know  that  there  is  every  temptation  to  a  young  man  of  that  soTt,  when  he  finds  himself 
arrayed  against  counsel  skilled,  of  thorotigh  knowledge,  of  great  ability,  and  of  great 
influence  in  the  community,  to  say:  ""I  had  better  arrange  this  upon  any  terms  possible 
and  get  what  punishment  I  can.  If  I  fail  in  the  prosecution,  a  criminal,  in  my  opinion, 
will  go  free.  I  am  to  array  myself  here  against  the  strongest  men  this  bar  can  present; 
I  am  to  struggle  with  them;  not  only  the  Commonwealth  may  lose  the  convictio-n  of  a 
criminal,  btit  I  will  lose  my  reptitation."" 

Xow.  sir.  under  stich  circumstances  as  that,  the  next  step  is  a  bargain,  a  bargain 
in  a  criminal  matter,  in  which  the  Commonwealth  a^^ees,  through  its  attorney.  ■'"'If  you 
and  your  criminal  will  consent  to  take  such  a  punishment,  I  will  not  put  yoti  to  the 
chance  of  a  jury's  hanging  you  or  sending  you  to  the  penitentiary.''  Sir,  I  protest 
against  putting  this  young  man  in  that  position.  I  protest  against  an  old  Common- 
wealth's attorney  being  placed  in  that  position.    Let  us  not  do  it. 

Ah,  but  gentlemen  will  say,  the  judge  stands  there.  WTiat  judge  who  has  sat  upon 
a  bench  in  Virginia  believes  that  any  judge,  when  the  Commonwealth's  attorney  and 
the  prisoner's  counsel  have  agreed  upon  a  verdict,  ever  takes  the  trouble  to  investigate 
it?  It  is  true  that  the  law,  as  it  stands  now.  says  that  the  Commonwealth's  attorney 
may  enter  a  noUe  irrosequi  with  the  consent  of  the  judge,  but  I  ask  the  lawv-ers  in  this 
Convention  where  is  the  case  in  Virginia  in  which,  when  the  Commonwealth's  attorney 
agreed  with  the  other  side  that  he  wo^uld  nolle  prosequi,  the  judge  said,  ''Bring  up  the 
witness  here  and  let  me  see  whether  that  was  properly  done  or  not?" 

So.  sir,  when  the  man  stands  there  and  pleads  not  guilty  and  the  Commonwealth's 
attorney  and  counsel  on  the  other  side  agree  upon  a  verdict,  agree  that  the  man  shall 
be  punished  in  such  a  way  or  shall  be  tried  in  such  a  way,  and  the  Commonwealth's 
attorney  rises  in  the  court  and  says,  ••'This  man  has  agi'eed  upon  the  following  as  his 
punishment;  and  we  will  dispense  with  the  jury,  and  ask  the  judge  to  confirm  our 
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agreement,"  where  is  the  man  who  does  not  know  that  the  judge  will,  ten  to  one,  confirm 
it  in  all  cases? 

I  say  that  is  not  for  the  interest  of  the  Commonwealth.  On  the  other  hand,  how 
is  it  for  the  interest  of  the  criminal?  He  does  not  know  the  technicalities  of  the  law; 
he  does  not  know  and  cannot  know  what  pleas  might  be  offered  in  his  behalf;  he  does 
not  know  how  skillful  his  attorneys  may  be  in  protecting  him  against  the  Common- 
wealth's attorney;  he  is  trembling  and  ready  to  accept  punishment  for  a  crime  he 
knows  he  has  committed,  and  such  punishment  as  he  has  been  taught  from  his  childhood 
and  as  he  believes  that  he  deserves.  Under  such  circumstances,  rather  than  put  to 
trial  his  fate,  he  agrees,  he  bargains;  he  sells  his  liberty  for  a  bargain  to  save  his  life. 

Sir,  I  protest — I  will  not  even  mention  the  word  that  I  would  use  to  designate  it — 
but  I  do  protest  that  it  is  utterly  the  most  untenable  and  the  most  horrible  doctrine  that 
1  have  ever  heard  presented  before  any  body. 

Mr.  Barbour:  Mr.  President,  it  does  seem  to  me  that  if  there  ever  was  a  case  in 
which  a  mountain  had  been  made  out  of  a  mole-hill,  it  has  been  the  attempt  to  make 
this  reform  in  our  law.  If  any  one  unfamiliar  with  the  amendment  which  has  been 
offered  had  dropped  into  the  Convention  hall  he  would  have  supposed  from  the  discussion 
of  this  question  by  gentlemen  who  oppose  it  that  we  were  here  trying  to  do  away  with 
the  right  of  the  accused  to  a  trial  by  jury. 

Every  right  that  an  accused  ever  had  to  a  trial  by  jury  is  fully  preserved  to  him 
under  this  section,  and  those  rights  are  not  only  preserved  to  him,  but  an  additional 
right  is  given  him,  because  we  propose  by  this  measure  to  give  an  additional  right  to  an 
accused  person.  Gentlemen  on  the  other  side  say  that  we  are  sweeping  away  from  him 
every  bulwark  that  ever  surrounded  him,  and  because  we  propose  to  give  an  accused 
man  the  right  to  choose  his  forum,  to  choose  the  tribunal  before  which  he  will  be  tried, 
they  say  that  we  are  trenching  upon  his  liberty. 

There  is  absolutely  no  firm  ground,  no  safe  ground,  upon  which  this  reform  can 
be  criticised.  Every  safeguard  is  thrown  around  an  accused.  If  he  wants  to  take 
advantage  of  this  privilege  which  we  propose  to  give  him,  it  has  to  be  in  open  court, 
it  has  to  be  entered  of  record,  it  has  to  be  with  the  consent  of  the  Commonwealth's 
attorney,  it  has  to  be  with  his  own  consent;  and  then,  before  it  can  finally  be  accom- 
plished, the  judge  himself  has  to  say  whether  or  not  it  shall  be  done. 

One  of  the  gentlemen  who  opposes  the  measure  said  if  we  adopt  this  provision  it 
will  result  in  90  per  cent,  of  cases  tried  in  Virginia  being  tried  under  this  mode  of 
procedure.  Experience,  Mr.  President,  does  not  bear  out  that  assertion.  Our  experi- 
ence shows  us  that  attorneys  in  Virginia,  where  there  are  questions  of  contested  fact, 
are  very  loath  to  submit  them  to  judges.  We  have  exactly  these  provisions  now  by 
which  civil  cases,  in  which  there  are  contested  facts,  may  be  submitted  to  the  judges. 
We  know  full  well  that  it  is  the  rarest  thing  that  cases  in  which  there  are  contested 
facts  are  submitted  to  judges  where  they  can  be  taken  away  from  them;  and  there  is  no 
sound  reason  upon  which  the  hypothesis  can  be  based  that  if  we  adopt  this  reform  that 
tendency  amongst  lawyers  will  be  changed. 

Now,  something  has  been  said  here  about  Commonwealth's  attorneys  being  in  favor 
of  this  provision.  Mt.  President,  I  was  never  a  Commonwealth's  attorney  and  I  never 
prosecuted  a  prisoner  in  my  life.  I  have  always  declined  to  do  it.  I  have  defePxded 
many  criminals,  and  as  a  lawyer  who  has  had  experience  in  defending  criminals  I  give 
it  as  my  opinion  that  this  is  a  provision  decidedly  in  favor  of  the  criminal  and  not  oae 
in  favor  of  the  Commonwealth. 

The  argument  of  economy  is  in  favor  of  it,  and  whenever  we  can  economize  with-  ij 
out  endangering  the  rights  or  the  liberties  of  the  citizen  I  am  in  favor  of  that  reform, 
no  matter  how  small  may  be  the  saving  by  it.  ! 

Something  has  been  said  about  this  question  having  been  heretofore  discussed  in  ' 
Committee  of  the  Whole,  and  an  effort  has  been  made  to  prejudice  the  Convention  upon 
the  ground  that  we  had  once  voted  upon  it  and  we  were  now  trying  to  reverse  the  action  < 
of  the  Convention.    I  would  simply  call  the  attention  of  the  gentlemen  to  the  fact  that 
this  is  the  fourth  time  this  matter  has  been  discussed,  that  on  two  votes  upon  this 
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question  this  provision  was  upheld  by  the  Convention,  and  that  it  was  only  on  the 
third  vote  taken  upon  it  that  it  was  voted  down.  Now  it  has  come  up  the  fourth  time, 
and  I  do  hope  that  the  Convention,  after  mature  consideration  of  all  the  arguments 
which  may  be  adduced  on  the  side  and  the  other,  may  see  the  wisdom  of  this  provision 
and  may  put  it  into  our  fundamental  law. 

The  President:  The  question  is  on  agreeing  to  the  amendment  proposed  by  the 
gentleman  from  Fairfax  (Mr.  Moore)  to  the  amendment  of  the  gentleman  from  Lancaster 
(Mr.  Dunaway),  and  on  that  question  the  yeas  and  nays  have  been  ordered. 

The  result  was  announced — ayes,  24;  noes,  39,  as  follows: 

Yeas — Messrs.  Barbour,  Barham,  Boaz,  Bouldin,  Brown,  Carter,  Fairfax,  Fletcher, 
Gilmore,  B.  T.  Gordon,  R.  L.  Gordon,  Hunton,  Keezell,  Lawson,  Lindsay,  Marshall,  Mcll- 
waine,  R.  Walton  Moore,  Orr,  Smith,  Stebbins,  Turnbull,  Westcott,  the  President — 24. 

Nays — Messrs.  Manly  H.  Barnes,  Braxton,  Bristow,  Brooke,  Cameron,  P.  W.  Camp- 
bell, Chapman,  Dunaway,  Earman,  Garnett,  Gillespie,  James  W.  Grordon,  Green,  Hamil- 
ton, Hancock,  Hatton,  Hooker,  Claggett  B.  Jones,  G.  W.  Jones,  Kendall,  Lovell,  Mundy, 
Newton,  O'Flaherty,  Pedigo,  Pettit,  Phillips,  Pollard,  Quarles,  Richmond,  Rives,  Tarry, 
Thorn— 33. 

The  following  pairs  were  announced: 
Mr.  Crismond  with  Mr.  Epes,  Mr.  George  K.  Anderson  with  Mr.  Ayers;  Mr.  Cobb 
with  Mr.  Gregory,  Mr.  Harrison  with  Mr.  Ingram. 

The  first  named  would  have  voted  in  the  aflirmative. 

Mr.  Turnbull  then  moved  to  strike  out  the  word  "person"  in  line  9  and  insert  the 
word  "man,"  which  was  agreed  to. 

Mr.  Walker  moved  to  further  amend  by  inserting  the  words  "life  or"  after  the  word 
"his,"  in  line  8,  which  was  agreed  to. 

Mr.  Waddill  moved  to  further  amend  by  striking  out  the  words  contained  in  lines 
13  to  20,  inclusive,  and  in  lieu  thereof  insert  the  following: 

But  in  any  criminal  case,  upon  a  plea  of  guilty,  tendered  in  person  by  the  ac- 
cused, and  with  the  consent  of  the  attorney  for  the  Commonwealth,  entered  of 
record,  the  court  shall  hear  and  determine  the  case  without  the  intervention  of  a  jury; 
and  in  prosecutions  where  the  punishment  may  not  be  death,  upon  a  plea  of  not  guilty, 
on  the  motion  of  the  accused,  and  with  the  consent  of  the  attorney  for  the  Common- 
wealth entered  of  record,  the  court  may  in  its  discretion  in  cases  of  felony,  not  punish- 
able with  death,  and  shall  in  cases  of  misdemeanor,  hear  and  determine  the  case  without 
the  intervention  of  a  jury. 

The  motion  was  rejected. 

Mr.  Green  then  moved  to  reconsider  the  vote  by  which  the  amendment  was  re- 
jected, which  was  agreed  to. 

On  his  motion  the  consideration  of  the  amendment  was  passed  by. 

On  motion  of  Mr.  Mcllwaine,  the  Convention  adjourned  until  to-morrow,  Saturday, 
October  19,  1901  at  10  o'clock,  A.  M. 


SATURDAY,  October  19,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 
Prayer  by  Rev.  Richard  Mcllwaine,  D.  D. 
Mr.  Meredith  offered  the  following: 

Resolved.  That  when  the  Convention  adjourns  to-day,  it  adjourn  to  re-assemble 
Thursday,  November  7th. 

Mr.  Walker  called  the  pending  question,  which  was  not  ordered. 
Mr.  Watson  moved,  as  a  substitute,  the  following: 
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Resolved,  That  when  the  Convention  adjourns  on  Saturday,  Octoher  26th,  it  be  to 
meet  again  on  Thursday,  November  7th. 

To  which  Mr.  O'Flaherty  offered  the  following  amendment: 

Resolved,  That  when  the  Convention  adjourns  next  Friday,  it  adjourn  to  meet  on 
the  7th  of  November. 

Mr.  Hunton  moved  to  pass  by  the  resolution  and  amendments,  which  was  agreed  to. 

The  President:  The  unfinished  business  is  the  report  of  the  Committee  on  Preamble 
and  Bill  or  Rights,  and  the  pending  proposition  is  the  amendment  offered  by  the  gentle- 
man from  Henrico  (Mr.  Waddill)  to  the  amendment  of  the  gentleman  from  Lancaster 
(Mr.  Dunaway). 

Mr.  Waddill:  Mr.  President,  I  was  hurriedly  called  from  the  city  to  visit  the  Insane 
Hospital  at  Petersburg  and,  therefore,  could  not  be  here  yesterday.  I  should  not  take 
up  the  time  of  the  House  this  morning  if  I  were  not  greatly  impressed  with  the  import- 
ance of  the  matter  now  before  it. 

The  question  has  been  discussed  very  freely  in  Committee  of  the  Whole,  and  in 
order  to  speak  to  my  amendment  I  desire  briefly  to  review  the  proceedings  that  were 
there  had. 

The  Committee  on  Preamble  and  Bill  of  Rights  reported  that  upon  a  plea  of  not 
guilty,  with  the  consent  of  the  accused  entered  of  record,  the  court  might  try  the  case 
without  the  intervention  of  a  jury.  When  that  proposition  came  up  for  amendment, 
it  was  amended  by  excepting  capital  cases;  that  in  cases  where  the  punishment  should 
be  death,  the  court  should  not  have  the  power  to  try  the  case  without  the  intervention 
of  a  jury.  In  that  form  it  has  twice  passed;  at  least  it  was  passed  by  the  Committee 
of  the  Whole  and  a  motion  to  reconsider  was  defeated. 

The  gentleman  from  Augusta,  however,  while  the  matter  was  before  the  Committee 
of  the  Whole  and  being  discussed,  offered  a  substitute,  by  which  he  excepted  all  cases 
of  felony,  and  his  proposition  was  defeated.  He  then  renewed  his  motion,  still  excepting 
cases  of  felony  and  adding  the  words  "in  the  discretion  of  the  court."  That  was  the 
only  change  in  the  substitute  as  it  was  defeated. 

In  the  amendment  which  I  offered  to  this  section  I  have  provided  that  where  the 
punishment  may  be  death,  the  prisoner  shall  not  have  the  right  to  waive  a  jury  and 
submit  the  case  to  the  court,  but  upon  his  plea  of  not  guilty,  entered  of  record,  and  wiih 
the  consent  of  the  attorney  for  the  Commonwealth,  in  any  other  case  of  felony  the  court 
in  its  discretion  may  try  the  case.  In  all  cases  other  than  where  the  punishment  is 
death  the  court  may  try  the  case  in  its  discretion.  That  is  entirely  new.  No  such 
proposition  has  been  before  the  Committee  of  the  Whole  or  before  this  Convention,  and. 
I  submit  that  the  amendment  I  have  offered  is  not  so  sweeping  as  the  amendment  which 
the  House  voted  upon  yesterday,  offered  by  the  gentleman  from  Fairfax  (Mr.  Moore). 
His  amendment  took  in  capital  cases.  '  In  that  respect  I  was  opposed  to  it. 

The  proposition  before  the  Committee  of  the  Whole  required  the  court  to  try  any 
case  of  felony  without  any  discretion.  I  have  provided  that  in  a  case  of  felony  the 
court  may  exercise  its  discretion. 

I  desire  to  call  the  attention  of  the  House  to  the  fact  that  it  is  not  a  matter  of 
consent  with  the  prisoner  at  all  in  the  manner  in  which  I  have  drawn  the  amendment. 
He  is  not  asked  to  consent  to  anything.  He  is  required  to  get  up,  when  he  is  put  to  the 
bar,  and  move  that  the  court  shall  try  him.  Then  the  Commonwealth,  if  it  sees  fit,  and 
there  may  be  cases,  perhaps,  where  the  Commonwealth  does  not  desire  the  court  to  try 
the  case,  must  consent  to  it,  and  the  court  must  exercise  its  discretion. 

It  seems  to  me  that  the  provision  is  safeguarded  in  every  way  that  it  is  possible; 
and  it  has  this  advantage  to  the  prisoner.  It  gives  him  an  opportunity  to  waive  a  jury 
and  to  select  the  court,  and  there  may  be  cases,  and  I  have  no  doubt  that  lawyers  within 
my  hearing  have  known  of  cases,  where  that  should  be  done.  Popular  excitement  may 
run  very  high,  and  the  prisoner  may  be  prejudiced  in  the  eyes  of  the  community,  and 
it  would  be  better  that  his  case  should  be  submitted  to  the  calm  judgment  of  the  court. 
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and  the  court  could  try  it  if  the  court  sees  fit.  But  we  do  not  make  it  compulsory  upon 
the  court.  AVe  say  that  if  the  court  for  any  cause  declines  to  try  the  case,  it  shall  have 
the  right  to  do  so.    That  right  is  preserved  to  the  court. 

Xow.  gentlemen,  the  amendment  has  this  other  advantage.  When  a  party  is  con- 
victed of  a  crime,  it  carries  the  cost  of  the  prosecution,  and  the  cost  of  a  jury  in  any 
ordinary  case  is  from  eighteen  to  twenty  dollars.  If  the  case  is  one  which  the  court  is 
perfectly  willing  to  try  it,  the  attorney  for  the  Commonwealth  consents  to  it,  and  the 
prisoner  makes  the  motion  for  the  court  to  try  him.  Is  there  any  reason  under  those 
circumstances  why  the  court  should  not  be  required  to  go  on  and  try  the  case?  If  the 
prisoner  is  convicted,  it  saves  the  cost  of  a  jury,  which  very  frequently  is  a  matter  of 
great  moment  to  him. 

Of  course,  I  do  not  think,  gentlemen,  in  a  murder  case  the  responsibility  of  the 
trial  of  the  case  should  be  put  upon  one  man;  that  the  judge  should  be  charged  with 
the  trial  of  the  case;  and,  therefore,  I  provide  that  in  those  cases  there  must  be  a  jury. 
That  is  imperatively  required  by  the  amendment  I  have  offered.  It  does  seem  to  me 
that  under  the  circumstances  I  have  related  no  injustice  can  ever  happen  to  a  prisoner. 
Every  man  who  has  ever  had  anything  to  do  with  the  trial  of  criminal  cases  knows  that 
it  is  frequently  a  matter  of  consent.  The  prisoner  does  not  care  to  humiliate  himself  by 
offering  the  plea  of  guilty,  but  he  understands  that  if  he  is  tried,  he  will  be  convicted. 
If  he  is  willing  to  submit  his  case  to  the  court  and  is  not  forced — and  it  is  on  his  own 
motion  that  it  must  be  done — can  there  be  any  good  reason  why  that  should  not  be 
allowed?  It  is  to  his  interest,  because  it  saves  the  costs,  and  very  frequently  he  saves 
delay  in  jail,  because  very  frequently  you  have  to  send  out  into  the  country  and  summon 
a  jury  to  attend  for  the  trial. 

I  would  not  stand  here,  ]\Ir.  President,  to  argue  this  proposition  if  I  thought  that 
under  the  amendment  I  have  oft'ered  there  could  possibly  arise  any  prejudice  or  wrong 
to  the  prisoner.  But  gentlemen  will  understand  that  he  must  make  the  motion.  No 
man  has  a  right  to  go  to  him  and  say,  "do  you  consent  to  this,"  or  '"do  you  consent  for 
the  court  to  try  you,"  and  put  him  in  such  an  attitude  as  that,  but  he  must  take  the 
initiative,  he  must  take  the  affirmative.  He  must  ask  the  court  to  try  him.  And  then 
we  safeguard  it  by  allowing  the  Commonwealth's  attorney  to  veto  it,  if  he  sees  fit,  and 
then  we  go  further  and  allow  discretion  to  the  judge.  But  it  does  seem  to  me  that  with 
all  those  provisions,  excluding  capital  cases,  and  taking  all  other  cases  of  felony,  the 
amendment  contains  all  the  safeguards  and  all  the  protection  that  you  should  accord 
to  the  prisoner. 

Mr.  Pettit    "WTien  you  say  capital  cases  do  you  mean  all  cases  of  homicide? 

Mr.  Waddill:  Yes,  sir;  all  cases  where  the  punishment  may  be  death.  In  a  case 
of  burglary  the  court  would  not  have  the  right,  because  the  punishment  may  be  death. 

Xow,  gentlemen,  I  do  not  think  there  is  anything  in  the  law  why  a  person,  if  he  sees 
fit,  may  not  waive  the  right  of  trial  by  jury,  and  I  desire  to  call  attention  to  the  lan- 
guage of  Judge  Keith  in  delivering  the  opinion  in  Brown  vs.  Epps. 

That  a  prisoner  may  waive  many  of  his  constitutional  rights  is  beyond  a  doubt. 
That  right  to  a  trial  by  a  jury  is  only  one  among  the  several  rights  enumerated  in  section 
10  of  Article  I.  of  the  Constitution. 

There  are  many  cases,  as  the  gentlemen  are  aware,  in  which  a  felony  is  technically 
charged  by  the  Commonwealth,  and  upon  the  trial  of  the  case  it  is  soon  developed  in  the 
evidence  that  it  is  nothing  more  or  less  than  a  misdemeanor.  Under  the  law  as  it  is 
now,  the  court  can  try  a  misdemeanor  case  without  the  intervention  of  a  jury.  The 
prisoner  has  a  right  to  waive  a  jury,  in  that  case  I  say  there  is  no  reason  why,  because 
a  felony  is  technically  charged,  that  the  court  should  not  try  it,  if  the  prisoner  waives 
a  jury,  and  that  it  will  accomplish  and  facilitate  the  trial  of  criminal  cases  there  can  be 
no  doubt. 

Bear  in  mind  we  have  now  so  many  criminal  cases  that  they  are  clogging  the 
courts,  and  if  they  can  be  facilitated  and  speeded,  lessening  the  cost  to  the  Common- 
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wealth  and  frequently  lessening  the  costs  to  the  prisoner,  I  cannot  see  any  reason  why 
we  should  not  do  it, 

I  want  to  call  particularly  the  attention  of  the  House  to  the  position  in  which  cases 
of  misdemeanor  have  been  put  by  the  eighth  section  of  the  report  of  the  Committee  on 
Preamble  and  Bill  of  Rights.   It  reads  in  this  way: 

The  court  may,  in  its  discretion,  hear  and  determine  the  case  without  the  interven- 
tion of  a  jury. 

Now,  gentlemen,  I  say  that  if  we  pass  the  eighth  section  with  that  language  in 
it  we  will  be  taking  a  step  backward.  The  law  now  is  that  in  a  misdemeanor  case,  if 
the  prisoner  gets  up  in  court  and  waives  trial  by  jury,  even  without  the  consent  of  the 
attorney  for  the  Commonwealth,  the  court  has  to  try  the  case  without  any  discretion, 
and  yet  we  have  taken  a  backward  step  here  in  this  body  and  have  incorporated  a 
provision  in  the  Bill  of  Rights  which  says  that  in  that  case  it  shall  not  be  done  unless 
it  is  in  the  discretion  of  the  court.  I  will  call  attention  to  another  passage  in  Brown  vs. 
Epps,  relating  to  misdemeanors.    Judge  Keith  says: 

And  so  also,  it  is  declared  by  textwriters  and  adjudged  cases  that  a  prisoner  charged 
with  a  misdemeanor  may  waive  a  trial  by  jury  where  the  waiver  is  expressly  authorized 
by  the  Legislature. 

The  Legislature  has  expressly  authorized  the  waiver  of  trial  by  jury  in  misde- 
meanor cases,  and  yet  we  retrace  our  steps  and  say  that  the  Legislature  shall  not  do  it 
unless  it  provides  that  it  shall  be  within  the  discretion  of  the  court.  So  we  put  it  en- 
tirely in  the  discretion  of  the  court.  Every  lawyer  in  this  body  knows  of  the  effort 
that  has  been  made  in  this  Commonwealth  since  the  decision  in  the  Mary  Miller  case 
to  save  the  Commonwealth  the  costs  of  a  jury  in  these  little  cases.  After  the  decision 
in  the  Mary  Miller  case  a  constitutional  amendment  was  submitted  to  the  people  of 
Virginia,  and  it  may  not  be  generally  known  that  there  is  no  law  to-day  to  authorize  the 
impaneling  of  a  jury  for  misdemeanor  cases.  The  Constitution  does  not  make  any 
provision  for  if,  and  the  court  has  a  perfect  right — no,  not  a  perfect  right,  because  the 
Legislature  has  never  conferred  the  right,  but  the  Legislature  would  have  the  right  to 
confer  that  power  upon  the  courts  under  the  present  Constitution;  that  is  to  say,  a 
case  of  misdemeanor  without  the  consent  of  the  accused  and  without  a  jury. 

But  the  Legislature  has  done  this.  It  has  said  that  on  the  motion  of  the  prisoner 
in  misdemeanor  cases  the  court  must  try  the  case  without  any  discretion.  Yet  we  have 
gone  back  and  provided  in  the  eighth  section  of  the  committee's  report  that  even  that 
right  shall  not  be  exercised  unless  it  is  done  within  the  discretion  of  the  court. 

I  submit  to  this  House  calmly  and  deliberately  that  no  discretion  should  be  allowed 
to  the  court  in  the  trial  of  misdemeanor  cases.  The  Commonwealth  should  not  be 
loaded  down  with  a  jury  in  every  single  misdemeanor  case  that  comes  up,  and  if  tbe 
prisoner  sees  fit  to  select  the  court  for  the  trial  of  his  case,  he  ought  to  have  that  right 
and  the  court  ought  not  to  be  allowed  to  escape  from  the  trial. 

We  have  gone  further  than  that.  We  have  said  that  it  must  be  done  with  the  con- 
sent of  the  attorney  for  the  Commonwealth.  I  do  not  object  to  that,  because  I  can 
imagine  cases  where  that  should  be  done,  where  the  Commonwealth's  attorney  should 
have  the  right  to  say,  "the  court  ought  not  to  try  it,  unless  I  consent  to  it."  But  I  do 
say  that  in  allowing  a  discretion  to  the  court  in  misdemeanor  cases  we  have  attempted 
to  make  it  worse  than  it  is  in  its  present  form,  because  the  Legislature  has  authorized 
these  cases  to  be  tried  without  any  discretion  on  the  part  of  the  court,  and  we,  by  pass- 
ing the  section  as  it  is  now,  would  take  away  from  the  prisoner  the  right  to  have  that 
done. 

What  is  the  right  worth  to  the  prisoner  if  he  is  liable  to  be  subjected  to  the  discre- 
tion of  some  one  else?  I  have  attempted  in  the  amendment  I  have  offered  to  throw 
around  the  prisoner  every  protection  that  it  is  possible  to  give  him,  and  also  to  give  him 
an  additional  right.    He  has  the  right  under  that  amendment,  if  it  shall  be  adopted,  to 


DEBATES  OF  THE  COXSTITUTIOXAL  COXVEXTIOX  OF  VIEGIXIA. 


895 


select  the  court  for  the  trial,  and  I  submit  to  you  that  there  may  be  cases  where  that 
would  be  done. 

Now,  gentlemen,  it  may  be  said;  it  has  been  said  on  this  floor,  I  think,  that  there 
would  be  an  attempt  to  inveigle  the  prisoner  into  a  trial  by  the  court.  If  he  is  able  to 
employ  counsel,  his  counsel  will  be  competent  to  judge  whether  the  court  should  try 
him  or  whether  the  case  should  be  tried  by  the  jury,  and  I  have  never  known  a  case, 
where  a  prisoner  did  not  have  counsel,  that  he  did  not  fare  possibly  better,  when  the 
case  was  tried  by  the  court,  than  he  would  have  fared  before  a  jury.  The  courts  are 
always  solicitous  and  the  attorneys  for  the  Commonwealth,  likewise,  that  where  a  man 
is  without  counsel  his  rights  shall  be  guarded  and  every  protection  shall  be  thrown 
around  him. 

I  submit  if  this  amendment  is  adopted  it  will  be  in  the  line  of  reform;  it  will  be 
extending  to  the  prisoner  an  additional  privilege;  it  will  be  a  saving  of  cost  to  the 
Commonwealth  and,  likewise,  a  saving  of  cost  to  the  prisoner. 

Mr.  Braxton:  Mr.  President,  I  wish  to  call  the  attention  of  the  Convention  to  the 
nature  of  this  amendment.  It  is  substantially  the  same  amendment  that  was  offered 
by  the  gentleman  from  Fairfax  (:\Ir.  Moore)  yesterday  and  voted  down.  The  amend- 
ment offered  and  voted  down  yesterday  provided  that  a  jury  could  be  waived  in  any 
felony  case,  whether  it  be  a  capital  felony  or  otherwise.  The  amendment  now  offered 
by  the  gentleman  from  Henrico  modifies  it  only  to  this  extent,  that  the  jury  cannot  be 
waived  in  capital  felonies,  but  can  be  waived  in  every  other  felony,  though  there  be  a 
plea  of  not  guilty,  and  although  the  punishment  may  be  imprisonment  in  the  peniten- 
tiary for  life.  The  arguments  which  controlled  the  House  yesterday  in  voting  down  the 
amendment  which  allowed  the  waiver  of  a  jury  in  any  felony  case  ought  to  control  it 
now  in  voting  down  the  pending  amendment,  which  allows  the  waiver  of  a  jury  in  any 
felony  case  except  capital  felonies,  because  the  punishment  is  almost  as  great.  It  is 
merely  a  difference  of  degree,  and  a  very  small  difference.  I  will  now  hear  the  gentle- 
man from  Henrico. 

^Ir.  Waddill:  I  will  state  that  no  felony  is  punishable  by  imprisonment  for  life.  I 
do  not  know  of  any  such  punishment  of  a  felony. 

Mr.  Braxton:  Is  there  any  reason  why  the  Legislature  at  any  time  may  not  inflict 
that  punishment  under  this  Constitution?  At  present  the  Legislature  does  make  the 
punishment  of  certain  offenses  confinement  in  the  penitentiary  for  eighteen  years,  and 
it  can  at  any  time  increase  it  to  imprisonment  for  life.  I  hope  the  Convention  will  vote 
down  the  amendment. 

It  differs  also  in  this  respect  from  the  present  provision.  Under  the  present  pro- 
vision, even  in  cases  of  misdemeanor  where  the  accused  waives  a  jury  it  is  left  to  the 
discretion  of  the  judge  to  try  the  case.  The  amendment  as  now  offered  makes  it 
obligatory  upon  the  judge.  There  may  be  reasons  why  the  judge  should  not  try  him 
and  ought  not  to  try  him  and  would  not  desire  or  be  willing  to  try  him;  and  it  may  be 
that  those  are  the  very  reasons  why  the  prisoner  wants  to  compel  him  to  try  him.  I  do 
not  think  that  any  judge  should  be  compelled  against  his  will  in  any  case,  civil  or  crimi- 
nal, to  pass  upon  a  disputed  question  of  fact.  If  both  parties  agree  to  it  and  he  is  willing 
to  undertake  it,  well  and  good,  because  there  are  some  questions  of  fact  which  lie  within 
a  very  small  compass;  but  if  this  amendment  is  adopted  it  matters  not  how  complicated 
or  difficult  the  evidence  is,  how  much  conflict  in  the  testimony  of  witnesses  there  may 
be,  the  judge,  in  order  to  save  a  paltry  sum  in  the  expenses  of  a  jury,  may  be  com- 
pelled to  enter  upon  the  trial  of  facts,  which  I  do  not  think  ought  to  be  put  upon  any 
judge  against  his  will. 

Mr.  Waddill:    Does  the  gentleman  think  that  such  a  case  is  likely  to  occur? 

Mr.  Braxton:  i  do  not  know  what  the  probabilities  are.  As  was  well  said  by  the 
present  court,  in  passing  on  such  a  question,  the  test  of  a  law  is  not  what  may  be  done 
under  it  or  probably  Avill  be  done  under  it.  but  what  is  possible  to  be  done  under  it.  That 
is  the  way  to  test  it.  We  must  not  make  a  law  which  can  be  abused  and  rely  upon  the 
people  not  availing  themselves  of  it,  and  thinking  that  they  will  be  too  good  to  abuse  it. 

I  hope  the  Convention  will  vote  down  the  amendment  and  adopt  the  substitute 
1    offered  by  the  honorable  gentleman  from  Lancaster. 
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The  vote  was  then  taken  upon  the  amendment  of  Mr.  Waddill  and  resulted,  ayes, 
29;  noes,  35,  as  follows: 

Yeas — Messrs.  Barbour,  Boaz,  Bouldin,  Brown,  Carter,  Cobb,  Flood,  Garnett,  B.  T. 
Gordon,  R.  L.  Gordon,  Hardy,  Hunton,  Claggett  B.  Jones,  Lindsay,  Lovell,  Marshall,  Mc- 
Ilwaine,  Meredith,  R.  Walton  Moore,  Newton,  Pollard,  Quarles,  Thornton,  Turnbull,  Wad- 
dill,  Westcott,  Wise,  Withers,  and  Yancey — 29. 

Nays — Messrs.  George  K.  Anderson,  Ayers,  Bristow,  Brooke,  P.  W.  Campbell,  Duna- 
way,  Earman,  Eggleston,  Epes,  Gillespie,  James  W.  Gordon,  Green,  Gregory,  Hancock, 
Hatton,  Hooker,  Ingram,  G.  W.  Jones,  Kendall,  Lawson,  Miller,  Moncure,  Thomas  L. 
Moore,  Mundy,  O'Flaherty,  Orr,  Pedigo,  Pettit,  Phillips,  Portlock,  Rives,  Smith,  Thom, 
Walker,  and  the  President — 35. 


The  following  pairs  were  announced: 

Mr.  Harrison  with  Mr.  Braxton;  Mr.  Gilmore  with  Mr.  Hamilton.  The  first  named 
would  have  voted  in  the  affirmative. 

The  President:  The  question  recurs  on  the  amendment  in  the  nature  of  a  substitute 
offered  by  the  gentleman  from  Lancaster  (Mr.  Dunaway). 

Mr.  George  K.  Anderson:  I  should  like  to  ask  the  chairman  of  the  committee 
whether  or  not  under  the  provisions  of  section  8  it  is  necessary  upon  a  trial  of  a  misde- 
meanor that  the  plea  of  not  guilty  be  entered  in  person  by  the  accused  or  whether  the 
trial  may  proceed,  as  in  some  case  it  may  now,  in  the  absence  of  the  accused. 

Mr.  Green:  I  have  no  doubt  that  this  plea  of  not  guilty  will  have  to  be  tendered  by 
the  accused,  because  it  provides  "with  the  consent  of  the  accused  and  the  attorney  for 
the  Commonwealth  entered  of  record."  Of  course,  the  accused  could  not  consent  in  a 
case  of  that  sort  unless  he  was  present  in  court.  I  think  it  would  be  necessary  for  the 
accused  to  be  present  in  order  to  tender  the  plea  of  not  guilty.   I  think  it  a  good  rule. 

Mr.  George  K.  Anderson:  I  think  it  ought  to  be  the  rule,  too,  but  I  notice  in  line 
13  of  the  section  the  language  "tendered  in  person  by  the  accused"  has  reference  only 
to  the  cases  referred  to  which  the  court  shall  try,  and  in  a  prosecution  for  a  misde- 
meanor upon  a  plea  of  not  guilty,  with  the  consent  of  the  accused,  there  the  language 
"tendered  in  person"  is  left  out. 

Mr.  Green:  It  reads  "with  the  consent  of  the  accused  and  the  attorney  for  the 
Commonwealth." 

Mr.  George  K.  Anderson:  I  know  of  no  reason  why  in  a  misdemeanor  case  the 
counsel  for  the  accused  may  not  tender  the  plea. 

Mr.  Green:  The  counsel  can  never  plead  in  a  misdemeanor  case  or  in  a  criminal 
case,  but  the  plea  is  always  by  the  accused  in  person.  There  can  never  be  any  instance 
unless  the  court  overlooks  it  suh  silentiG.    The  accused  himself  puts  in  the  plea. 

Mr.  George  K.  Anderson:    That  may  be  true  in  those  cases  where  the  punishment 
is  corporal,  but  in  those  cases  in  which  the  punishment  is  not  corporal,  but  is  a  fine,  the 
general  practice,  in  my  experience  and  observation,  is  to  allow  the  plea  to  be  put  in 
the  attorney  and  not  to  require  the  accused  in  person. 

Mr.  Braxton:  I  do  not  know  how  it  is,  but  I  was  under  the  impression  that  in  aiiy 
misdemeanor  case  the  accused  could  be  tried  in  his  absence  where  the  punishment  was 
not  confinement  in  the  penitentiary.   Am  I  right  in  that  or  not? 

Mr.  George  K.  Anderson:  The  law  is  that  the  accused  may  be  tried  in  his  absence 
after  being  summoned  if  the  offense  is  not  punishable  by  confinement  in  jail  or  corporal 
punishment.  You  must  have  the  body  of  the  prisoner  in  court  in  order  to  inflict  the  Pen- 
alty if  the  penalty  of  the  law  is  bodily  punishment.  Therefore,  you  cannot  try  him  m 
any  case  in  which  the  punishment  may  be  corporal  without  his  presence. 

But  there  are  a  great  many  cases,  and  grave  cases,  which  are  punishable  only  by 
fine,  and  I  have  had  occasion  in  my  personal  experience  to  have  a  prisoner  within  thirty 
miles  of  my  court  appearing  in  my  court  by  counsel,  declining  to  come  himself  in  misde- 
meanor cases,  in  revenue  cases,  endeavoring  to  make  the  best  adjustment  of  his  case 
that  it  was  possible  to  make  with  the  Commonwealth's  attorney,  and  to  get  the  court  to 
consent  to  an  arrangement  of  that  sort. 
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It  seems  to  me  that  when  there  is  a  plea  of  guiltj-  tendered  by  the  accused,  or  a 
plea  of  any  sort,  the  law  ought  to  require  the  accused  to  be  in  the  court,  and  that  there 
ought  to  be  no  uncertainty  on  that  proposition. 

Mr.  Braxton:  I  do  not  know  whether  I  will  agree  with  the  proposition  you  made 
or  not,  but  before  deciding  it  i  should  like  to  hear  from  you  on  this  point.  If  it  is 
necessary  to  have  the  accused  present  in  court  when  he  is  tried,  it  will  also  be  necessary 
to  have  him  arrested  when  he  is  first  charged  with  the  offense  and  kept  in  jail  or  put 
upon  bail  until  the  trial  comes  off.  Otherwise,  by  simply  keeping  out  of  the  way,  you 
could  never  try  him.  It  is  proposed  now  by  the  Judiciary  Committee  (I  suppose  I  am 
not  guilty  of  any  impropriety  in  saying  that  much)  to  abolish  the  county  courts  and 
substitute  therefor  one  court,  the  Circuit  Court,  which  will  meet  probably  not  oftener 
than  once  in  two  months.  It  was  suggested,  in  considering  the  matter,  that  that  might 
increase  the  cost  by  keeping  prisoners  in  jail  awaiting  their  trial,  and  to  that  it  was 
replied  that  in  misdemeanor  cases  it  would  probably  not  be  necessary  to  keep  them  in 
jail  awaiting  their  trial,  that  having  been  summoned  you  need  not  arrest  them  until 
they  have  been  tried  and  convicted,  and  then  upon  a  bench  warrant  you  could  arrest 
them  if  they  choose  to  submit  to  trial  without  being  there  as  defendants.  In  that  way 
you  would  save  the  large  expense  of  keeping  men  in  jail  for  possibly  two  months,  and 
it  may  be  four  months,  simply  waiting  their  trial  on  misdemeanors. 

Now,  I  wish  to  suggest  to  the  gentleman  whether  that  is  a  sufficient  consideration 
to  make  it  permissive  to  the  Legislature  in  any  event  in  such  cases  of  misdemeanor  as 
they  may  think  proper,  whether  it  be  punishment  by  corporal  confinement  or  not,  to 
provide  that  the  accused  can  be  tried  in  his  absence  after  having  been  certainly  dtily 
summoned,  and  if  he  does  not  choose  to  come  his  blood  be  upon  his  own  head?  It  seems 
to  me  that  that  would  not  work  any  hardship? 

Mr.  Garnett :    It  is  the  practice  in  all  the  courts  down  in  our  country. 

M;r.  Braxton:  It  seems  to  me  that  is  good  practice.  It  can  work  no  hardship,  being 
limited  to  misdemeanors,  and  limiting  the  Legislature  to  exclude  probably  certain  very 
serious  misdemeanors.  It  would  cover  a  vast  amount  of  small  cases  and  save  a  con- 
siderable expense. 

I  make  these  remarks  merely  in  a  suggestive  way,  and  I  would  be  glad  to  hear  from 
the  gentleman  from  Alleghany,  who  is  much  more  familiar  with  the  subject  by  reason 
of  his  experience  on  the  county  court  bench  and  is  able  to  give  a  sound  opinion  on  these 
considerations. 

The  gentleman  from  Lancaster  has  very  wisely  suggested  to  me  that  it  would  not 
only  save  expense,  but  would  save  a  great  hardship  on  a  man  who  might  be  falsely 
accused  of  a  misdemeanor  and  who  by  reason  of  his  being  unable  to  give  bail  might  be 
imprisoned  from  two  to  fotir  months,  or  possibly  six  months,  waiting  for  his  trial. 

Mr.  George  K.  Anderson:  The  necessity  for  the  presence  of  the  accused  referred  to 
by  myself  v\-as  only  in  those  cases  in  which  by  his  consent  the  court  should  try  his  case. 

Mr.  Green:    He  cannot  give  it  by  attorney. 

Mr.  George  K.  Anderson:  That  is  a  question.  I  take  issue  with  my  friend  there. 
It  is  the  practice  constantly  in  misdemeanor  cases  for  the  attorney  to  enter  the  plea  in 
the  absence  of  the  accused. 

I  think  there  is  force  in  the  point  made  by  the  gentleman  from  Augusta,  but,  as 
I  said  before,  the  point  to  which  I  direct  the  attention  of  the  Convention  is  that  the 
accused  ought  to  be  present  when  he  exercises  the  right  to  waive  a  jury. 

In  line  17,  after  the  word  accused,  I  move  the  insertion  of  the  words  "entered  in 
person." 

So  as  to  read,  "with  the  consent  of  the  accused  entered  in  person?" 

Mr.  Green:  I  do  not  think  any  one  representing  the  committee  will  object  to  the 
i  insertion  of  those  words,  and  they  can  be  inserted  without  a  formal  motion. 

The  President:  That  will  be  taken  as  the  sense  of  the  body  unless  objection  be 
made. 

The  substitute  offered  by  Mr.  Dunaway  was  then  adopted. 
57 — Const.  Debs. 
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Section  8,  as  amended,  was  then  agreed  to. 
Sections  9  and  10  were  then  adopted. 

Mr.  James  W.  Gordon  proposed  the  following  substitute  for  section  11,  which  was 
agreed  to:  • 

11.  No  person  shall  be  deprived  of  his  property  without  due  process  of  law.  In 
controversies  respecting  property,  and  in  suits  between  man  and  man,  a  trial  by  jury  Is 
preferable  to  any  other,  and  ought  to  be  held  sacred;  but  the  General  Assembly  may, 
by  law,  in  such  cases,  prescribe  any  number  less  than  twelve,  but  not  less  than  seven, 
to  constitute  a  jury. 

Mr.  Barbour  offered  the  following  amendment  to  be  inserted  at  the  end  of  section  11: 

For  the  trial  of  all  civil  cases  not  now  triable  before  a  justice  of  the  peace,  and  any 
number  not  more  than  five  nor  less  than  three  for  the  trial  of  civil  cases  now  triable  by 
a  justice  of  the  peace,  whether  such  cases  are  brought  into  the  courts  by  original  process 
or  by  appeal  or  removal  from  a  justice. 

Mr.  Barbour:  Mr.  President,  I  shall  detain  the  Convention  but  a  short  time  in 
explanation  of  the  meaning  of  this  amendment  and  the  object  v/hich  I  have  in  view. 

The  same  amendment,  I  will  say,  was  offered  in  Committee  of  the  Whole  and  voted 
down.  It  was  offered  late  in  the  evening  when  there  was  a  great  deal  of  confusion  upon 
the  floor  of  the  Convention,  and  when  there  was  a  very  small  attendance,  and  from  what 
members  have  told  me  since,  I  am  satisfied  that  the  real  effect  of  the  amendment  was 
not  understood  by  the  members  at  that  time. 

Mr.  Barbour:  Mr.  President,  I  will  state  that  this  amendment  applies  purely  to 
juries  for  the  trial  of  civil  cases  and  it  applies  solely  to  cases  involving  less  than  $100, 
It  does  not  seem  to  me  that  this  Convention  can  defend  its  action  if  it  lets  the  Bill  of 
Rights  remain  in  the  shape  in  which  it  is  at  present  in  reference  to  the  numbers  that 
may  constitute  a  jury.  Under  the  provisions  of  the  bill  as  at  present,  it  requires  a 
larger  jury  to  try  a  case  between  citizens  involving  $25  than  it  does  to  try  a  misde- 
meanor case,  in  which  a  man  may  be  sent  to  jail  for  twelve  months  or  fined  as  much  as 
$500.  It  would  put  this  Convention  in  an  indefensible  position.  How  could  we  go  back 
to  our  constituents  and  tell  them  that  we  had  put  property  above  the  liberty  of  the 
citizens;  that  a  jury  of  twelve  men  was  necessary  to  try  a  case  involving  $25,  and  that 
a  case  involving  the  liberty  and  the  property  of  the  citizen  to  a  much  greater  extent,  in 
a  criminal  case,  should  be  tried  by  a  jury  of  five.   It  would  be  indefensible. 

In  addition  to  that,  this  amendment  would  result  in  a  very  large  saving  to  the  Com- 
monwealth, because  as  we  all  know,  in  civil  cases  peculiarly  the  juries  are  paid  from 
tne  public  treasury  with  no  chance  at  all  to  recoup  from  the  parties,  whereas  in  misdf3- 
nieanor  cases,  in  the  event  of  conviction,  the  costs  are  paid  by  the  individuals  them- 
selves. This  amendment  would  result;  so  far  as  the  public  is  concerned,  in  a  very  much 
larger  saving  than  the  other  one. 

I  will  cite  an  instance  which  occurred  recently  in  my  county.  I  was  not  counsel  in 
ktie  case.  It  was  one  involving  $22.50,  a  removed  case  from  a  magistrate  to  the  county 
.^ourt.  It  took  a  jury  of  twelve  men  three  days  to  try  that  case.  It  would  really  have 
(Peen  a  saving  to  the  Commonwealth  if,  when  the  case  was  brought  to  court,  the  board 
of  supervisors  had  directed  that  it  be  paid.  There  are  numberless  cases  of  that  kind, 
and  a  jury  of  three  or  four  or  five  could  have  passed  upon  that  case  just  as  readily  and 
could  have  attained  the  right  of  it  just  as  well  as  a  jury  of  twelve.  That  case  was  after- 
ward appealed  to  the  circuit  court  and  the  whole  thing  reversed. 

I  have  seen  numberless  instances  where  small,  picayune  cases  have  created  great 
charges  upon  the  Commonwealth;  and  I  do  hope  that  the  members  of  the  Convention 
will  vote  to  put  this  amendment  to  the  section. 

Mr.  Eggleston:  I  offer  a  substitute  for  the  amendment  of  the  gentleman  from  Cul- 
peper.  He  is  undoubtedly  right.  The  Convention  in  Committee  of  the  Whole  have 
given  their  sanction  to  the  principle  that  it  requires  only  a  jury  of  five  to  deprive  a  man 
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of  his  liberty,  and  at  the  same  time  that  it  requires  a  juin-  of  seven  to  determine  the 
ownership  of  property  which  may  be  worth  only  ten  dollars. 

Xow,  the  matter  of  regulating  these  juries  can  be  determined  better  hereafter  than 
we  can  undertake  to  determine  it  in  this  Convention.  I  would,  therefore,  suggest,  as  a 
substitute  for  the  amendment  of  the  gentleman  from  Culpeper  to  strike  out  the  word 
"seven"  in  line  6  and  substitute  therefor  the  word  '"five,"  so  that  the  General  Assembly 
can  provide  for  juries  of  not  less  than  five,  and  in  making  that  provision  can  determine 
to  what  class  of  cases  those  smaller  juries  shall  be  made  applicable. 

Mr.  Meredith:  Mr.  President,  I  shall  not  detain  the  Convention  long,  but  I  want 
to  enter  a  protest  against  this  virtual  destruction  of  the  trial  by  jury.  We  are  just 
whittling  away  the  tribunal  that  we  recognize  in  our  Bill  of  Rights  as  the  most  sacred. 
It  is  useless  for  us  to  provide  a  jury,  consisting  of  a  small  number  of  men,  and  expect 
to  get  from  them  as  much  ability  as  we  would  get  from  a  judge.  As  I  said  on  a  former 
occasion  the  object  of  having  twelve  men  is  to  make  up  in  quantity  what  you  are  obliged 
to  lack  in  quality  in  a  jury.  You  do  not  expect  to  get  the  most  learned  men;  you  know 
you  will  get  ignorant  men,  and  you  must  expect  to  make  up  in  the  number  of  the  jury 
the  lack  of  ability  that  exists  in  its  members.   Here  you  have  cut  it  down  to  seven. 

I  respectfully  submit  that  we  ought  not  to  go  any  further  and  cut  it  down  as  to 
civil  cases.  I  ptit  it  upon  this  ground:  If  you  see  proper  to  have  a  jury  trial  by  iive  in 
misdemeanor  case,  you  put  all  classes  upon  the  same  footing.  It  applies  to  everybody 
alike.  But  when  you  undertake  to  say  that  when  the  amount  of  a  man's  claim  is  less 
than  a  hundred  dollars,  he  shall  not  ha^-e  the  same  tribunal  that  a  man  has  who  sues  for 
a  thousand  dollars,  it  is  drawing  a  distinction  based  upon  wealth  and  not  upon  reasons 
of  justice.  We  ought  to  recognize  the  fact  that  no  matter  what  may  be  the  amount  of 
the  claim,  the  claimant  should  have  the  same  tribunal  to  try  it.  Here  you  undertake  to 
?ay  that  simply  because  a  claim  happens  to  be  less  than  a  hundred  dollars,  which  may 
be  of  far  greater  importance  to  that  man  than  a  claim  of  one  thousand  dollars  or  five 
thousand  dollars  to  another  man,  he  shall  go  before  an  indifferent  tribunal. 

Mr.  Barbour:  How  does  he  reconcile  that  with  the  fact  that  in  a  case  inA'olving  ten 
dollars  he  cannot  have  a  jurj^  trial? 

Mr.  Meredith:  Because  cJe  minimis  non  curat  lex.  That  is  the  only  principle  I 
know  of  applicable  to  those  things,  and  I  do  not  know  that  that  is  extremely  w'ise.  It  is 
thought  that  the  amount  involved  is  so  small  that  the  person  will  not  get  any  benefit 
by  the  exercise  of  the  privilege  which  is  conferred  in  other  cases.  But  w-hen  you  get 
beyond  that,  and  fix  it  at  ten  dollars  or  in  some  instances  at  twenty  dollars,  I  submit 
that  he  ought  to  have  the  same  tribunal.  You  say  to  the  man  whose  claim  is  for  a 
hundred  dollars,  in  the  first  place,  "you  shall  not  start  on  the  same  basis  with  a  man 
whose  claim  amounts  to  a  thousand  dollars.  You  shall  have  a  smaller  and  indifferent 
jury,  and,  in  addition  to  that,  after  that  tribunal  has  decided  against  you  then  you  shall 
not  have  the  right  of  appeal."  I  submit  that  you  cannot  justify  that  upon  any  principle 
of  justice.  We  ought  to  give  him  the  same  opportunity,  at  least  for  the  original  trial, 
that  we  give  to  the  larger  amount.  I  hope  the  amendment  of  the  gentleman  from  Cul- 
peper will  be  voted  down,  and  that  we  will  retain  at  least  some  semblance  of  trial  by 
jury. 

The  amendment  to  the  amendment  was  rejected. 

The  vote  was  then  taken  on  the  amendment  offered  by  Mr.  Barbour,  and  it  was  re- 
jected— ayes,  2S;  noes,  31,  as  follows: 

.  Ayes — Messrs.  Barbour,  Boaz,  Braxton,  Bristow,  Brown,  Cobb,  Epes,  Garnett,  Gil- 
jlespie,  B.  T.  Gordon,  James  W.  Gordon,  R.  L.  Gregory,  Hardy  Hunton,  Claggett  B. 
'Jones,  Lindsay,  Lovell,  Mcllvraine,  Moncure,  Phillips,  Pollard,  Rives,  Thornton,  Walker, 
V\lse,  Yancey,  the  President — 28. 

Noes — Messrs.  George  K.  Anderson,  Ayers,  Manly  H.  Barnes,  Bouldin,  Carter, 
Dunaway,  Earman,  Eggleston,  Gilmore,  Green,  Hamilton,  Hancock,  Hatton,  Ingram, 
G.  W.  Jones,  Kendall,  Meredith,  Miller,  Thomas  L.  Moore,  Mnndy,  Newton,  0'Flaherty» 
Orr,  Pedigo,  Pettit,  Quarles,  Smith,  Thom,  Turnbull,  Waddill,  Withers — 31. 


The  following  pairs  were  announced: 
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Mr.  Westcott  with  Mr.  P.  W.  Campbell;  Mr.  R.  Walton  Moore  with  Mr.  Hooker. 
The  first  named  would  have  voted  in  the  affirmative. 

Mr.  Pettit  moved  to  amend  section  11  by  striking  out  the  following  words: 

But  the  General  Assembly,  may  by  law,  in  such  cases,  prescribe  any  number  less 
than  twelve  but  not  less  than  seven,  to  constitute  a  jury. 

Mr.  Braxton  moved  to  still  further  amend  by  inserting  in  lieu  of  the  words  pro- 
posed to  be  stricken  out,  the  following: 

A  jury  in  any  civil  case  shall  consist  of  twelve  men,  but  the  General  Assembly  may, 
by  law,  provide  for  a  jury  of  less  than  twelve,  in  those  cases  in  which  both  parties  shall 
consent  thereto.  A  majority  of  not  less  than  three-fourths  of  the  jury  in  any  civil  case 
may  render  a  verdict,  upon  the  failure  of  such  jury  to  agree  unanimously  after  three 
hours'  deliberation:  provided,  that  the  General  Assembly  may,  at  any  time  after  January 
the  first,  1905,  and  before  January  the  first,  1910,  restore  the  rule  requiring  unanimity  in 
verdicts  of  juries  in  civil  cases. 

Mr.  Braxton:  Mr.  President,  I  do  not  propose  to  detain  the  Convention  with  any 
elaborate  discussion  of  this  matter,  which  has  been  discussed  before,  but  I  call  attention 
to  the  fa;ct  that  the  material  modification  in  the  amendment  as  I  now  offer  it  and  as  it 
was  offered  unsuccessfully  in  Committee  of  the  Whole  consists,  first,  in  providing  that 
the  jury  shall  be  not  less  than  twelve;  second,  in  providing  that  where  both  parties  con- 
sent a  jury  of  less  than  twelve  may  be  provided  by  law;  and,  third,  that  if  the  experi- 
ment of  getting  a  verdict  of  three-fourths  turns  out  to  be  not  satisfactory,  the  unanimity 
rule  may  be  restored  by  the  Legislature. 

So  far  as  I  am  concerned,  Mr.  President,  I  would  prefer  a  jury  of  seven  men  in  all 
cases.  I  think  a  jury  of  twelve  men  is  unnecessarily  large;  that  we  do  not  arrive  at  a 
just  conclusion  any  better  with  twelve  than  we  would  with  seven;  that  it  would  be  very 
much  cheaper;  that  it  would  be  very  much  less  burdensome  upon  the  community.  But 
in  deference  to  the  wishes  of  those  gentlemen  who  agree  with  me  in  the  matter  of 
unanimity,  I  have  waived  my  views  on  that  point,  and  provide  in  the  amendment  that  the 
jury  shall  be  not  less  than  twelve  men.  in  cases  where  both  parties  agree  it  does  seem 
to  me  there  can  be  no  just  reason  who  a  jury  of  less  than  twelve  should  not  be  provided. 

In  my  own  judicial  district  juries  of  seven  men  have  been  the  rule  for  twenty  years. 
It  is  the  rarest  thing  that  we  have  a  jury  of  more  than  seven  men.  Itmust  be  by  the  con- 
sent of  the  parties,  but  that  consent  is  presumed  until  the  contrary  appears,  as  the 
practice  there  is.  I  have  never  heard  any  human  being  complain  of  the  inefficiency  of 
those  juries,  and,  except  in  damage  cases,  generally  where  corporations  are  the  defend- 
ants, a  jury  of  more  than  seven  men  is  not  heard  of.  If  both  parties  agree  to  it,  I  can  i 
see  no  objection  why  the  law  should  not  recognize  a  jury  of  less  than  twelve  as  having  j 
all  of  the  functions  that  a  jury  of  twelve  have. 

Mr.  Pettit:  If  you  will  put  in  a  provision  that  three-fourths  of  the  jury  may  find  a  i 
verdict  with  the  consent  of  both  parties,  I  will  vote  for  it.  | 

Mr.  Braxton:    I  presume  with  the  consent  of  the  parties  a  verdict  could  be  rendered 
by  almost  anybody,  by  arbitration,  by  one  man,  if  the  parties  agreed  to  it. 

Mr.  Pettit:  I  do  not  think  so.  I  do  not  think  the  parties  have  the  right  to  come 
into  court  and  then  constitute  arbitration  in  court  and  settle  their  differences.  They 
must  do  it  out  of  court. 

Mr.  Braxton:    The  matter  to  which  I  wish  to  call  the  attention  of  the  Convention  is  j 
this.    The  amendment  which  I  now  ask  them  to  vote  upon  provides  that  if  the  juvy 
after  three  hours'  deliberation  is  unable  to  agree  unanimously  upon  a  verdict,  three-  j 
fourths  of  them  or  a  majority  less  than  three-fourths  shall  be  allowed  to  render  a  verdict,  j 

I  will  not  attempt  to  go  over  the  arguments  which  have  been  adduced  here  in  favor  > 
of  this  proposition,  but  merely  to  refresh  your  memory  on  the  subject  I  call  your  atten- 
tion to  matters  stated  very  elaborately  here  before.  ! 

Mr.  President,  as  was  pointed  out  before,  the  whole  rule  of  unanimity  arose  at  a 
time  when  the  jury  were  not  the  triers  of  the  fact,  but  were  the  witnesses  to  prove  it,  j 
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and  Tvlien  thai  passed  off  and  ilie  jury  came  to  be  a  tribunal  to  try  the  fact  instead  of  to 
prove  it,  the  unanimity  rule  simply  held  over.  But  it  held  over  under  circumstances 
which  made  a  hung  jury  impossible,  because  the  jury  were  locked  up  and  compelled  to 
stay  together  until  they  became  unanimous,  and  in  those  days  a  hung  jury  was  never 
heard  of. 

After  a  while  the  dictates  of  humanity  were  heard,  and  juries  were  not  compelled 
by  physical  means  to  pretend  to  an  agreement,  and  they  were  discharged  after  a  while, 
the  unanimity-  mle  holding  over  and  the  compulsorj"  rule  having  been  dropped,  the  result 
being,  as  is  variously  estimated  by  people  who  have  looked  into  the  matter,  that  from 
one-fourth  .to  one-fifth  of  all  jury  trials  became  abortions  and  miscarriages  of  justice. 

Mr.  President,  I,  for  one,  want  to  preserve  the  jury  system.  I,  for  one,  do  not 
wish  all  of  this  wreckage  to  hang  aroimd  it  until  we,  in  disg^ast,  discharge  the  whole 
thing.  I  think  the  effort  that  has  been  made  on  the  floor  of  this  House  to  do  away  with 
juries  entirely,  even  in  criminal  cases,  is  sufficient  to  call  our  attention  to  the  fact  which 
statesmen  and  jurists  have  been  pointing  out  to  us  for  years  that  the  jury  system,  as  it 
now  exists,  is  an  anachronism,  that  the  people  are  disgusted  with  it:  that  they  will  not 
stand  it  much  longer,  and  unless  we  curtail  it  and  bring  it  down  so  that  it  can  be  con- 
sistent with  modern  ideas,  so  that  the  rules  which  govern  it  will  be  the  rules  that  will 
recommend  themselves  to  common-sense  and  reason,  so  that  it  will  be  in  keeping  with 
our  other  institutions,  the  whole  thing  will  be  swept  away.  I  say,  sir,  that  it  is  to 
preserve  the  jury  system  that  I  want  to  prune  these  dead  limbs  away  from  it.  All  I 
ask  is  that  the  majority  rule  in  juries,  as  in  everything  else. 

This  is  no  new  experiment,  Mr.  President.  It  has  been  recommended  by  the  pro- 
foundest  writers  in  the  country  on  the  subject  almost  unanimously.  As  far  as  I  know, 
every  man  who  has  looked  into  it  has  recommended  it.  It  is  no  untried  experiment,  it 
exists  in  about  half  the  States  of  the  Union  to-day.  It  may  be  that  this  statement  is 
very  iminteresting  to  some  of  the  gentlemen,  but  it  is  an  important  thing,  and  I  ask, 
although  they  may  be  bored  by  what  I  have  to  say  on  this  subject,  that  they  will  look 
into  the  matter  seriously  and  earnestly,  because  we  are  not  here  to  entertain  ourselves, 
but  to  do  work.  It  is  a  fact  that  in  not  a  single  instance  in  which  the  unanimity  rule 
has  been  abolished  has  there  ever  been  a  return  to  it  in  the  history  of  the  world,  so  far 
as  I  know.  If  any  gentleman  is  aware  of  that  statement  not  being  correct,  I  ask  him  to 
correct  me. 

Here  is  an  experiment  that  again  and  again  has  been  tried,  and  every  time  it  has 
been  tried  it  has  proven  satisfactory.  Every  time  it  has  been  tried  it  has  proven  to  be 
an  improvement.  It  has  done  as  much  as  anything  could  have  done  to  perpetuate  the 
jury  system  and  bring  it  in  touch  with  our  people  and  make  it  satisfactory  to  them.  I 
believe  we  counted  up  here  the  other  day  that  seventeen  or  eighteen  States  in  this 
Union  have  tried  it. 

Mr.  George  K.  Anderson:  I  do  not  think  anybody  but  the  gentleman  from  Augusta 
counted  that  many. 

Mr.  Braxton:  I  beg  to  differ  with  the  gentleman.  I  do  not  know  what  his  authority 
is,  but  I  think  I  stated  on  good  authority.  I  stated  from  articles  that  have  appeared 
recently  in  the  Virginia  Laic  Office  Register,  and  have  not  been  contradicted.  I  stated 
from  statements  made  upon  the  floor  of  the  Alabama  Convention,  and  was  not  contra- 
dicted ■ 

Mr.  Quarles:  If  the  gentleman  will  permit  me,  you  had  a  work  on  the  jury  system 
recently  published,  which  you  read  from  when  you  spoke  upon  this  question  before.  You 
will  find  enumerated  in  that  book  only  five  or  six  States  that  have  adopted  the  majority 
verdict — that  is.  in  courts  of  record. 

Mr.  Braxton:  If  the  gentleman  will  allow  me  for  one  moment,  I  will  say,  in  justice 
to  myself,  that  I  get  my  authority  from  these  sources — partly  from  the  Constitutions  of 
the  States  as  published  in  the  book  which  we  all  have  known  as  the  Xew  York  Anno- 
tated Constitution,  partly  from  articles  appearing  in  the  Virginia  Laic  Register  vrithin 
the  last  six  or  twelve  months,  with  the  endorsement  and  imprimatur  of  the  learned  and 
accurate  editor  of  that  journal,  and  partly  from  statements  made  recently  upon  the 
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floor  of  the  Alabama  Constitutional  Convention,  which  went  without  contradiction  If 
those  sources  of  information  are  unreliable  or  inaccurate,  I  owe  my  mistake  to  them. 

Mr.  Quarles:  I  wish  further  to  say  to  the  gentleman  that  he  will  find  that  the 
Texas  Constitution  does  away  with  the  unanimity  rule,  but  authorizes  the  Legislature  to 
restore  it. 

Mr.  Braxton:    So  does  my  present  proposition. 

Mr.  Quarles:  And  the  Legislature  at  its  very  first  opportunity  restored  the  unanim- 
ity rule. 

Mr.  Braxton:    How  long  was  that  after  it  was  adopted? 
Mr.  Quarles:    I  think  it  was  the  next  year. 
Mr.  Braxton:    The  next  year — before  it  had  ever  been  tried? 
Mr.  Pettit:    Showing  that  there  was  no  demand  for  it. 

Mr.  Braxton:  Showing  that  it  had  never  been  tried.  I  will  say  that  I  was  not 
aware  of  the  fact  that  it  had  ever  been  departed  from,  but  I  call  attention  to  the  fact 
that  in  the  single  instance  in  which  it  has  been  departed  from  the  departure  was  made 
before  the  experiment  was  tried. 

Now,  I  provide  in  this  amendment  that  at  any  time  after  1905  it  may  be  restored. 
And  why?  Because  I  want  this  to  have  a  fair  test.  I  do  not  want,  as  soon  as  we  adjourn, 
to  have  the  Legislature  come,  as  it  seems  it  did  in  Texas,  and  undo  what  we  have  done 
iDefore  it  is  ever  tried.  I  think  by  1905  a  fair  experiment  can  be  made.  I  am  sure  no 
^reat  harm  can  be  done.  I  am  sure  that  applying  for  a  short  while  to  this  tribunal  the 
rule  that  applies  to  every  other  tribunal  in  civilization  cannot  hurt.  If  in  that  time  it 
turns  out  that  it  is  not  satisfactory,  it  can  be  abolished,  but  if  it  turns  out  that  it  is 
rsatisfactory  and  the  people  have  had  a  reasonable  chance  to  see  it,  it  will  not  be  abol- 
ished.  After  1910,  if  it  is  continued  that  long,  that  is  an  experiment  long  enough  to 
show  that  it  is  good,  and  it  shall  not  be  open  longer  than  that  to  abolition  by  the 
Legislature. 

Mr.  Pettit:  Will  not  this  question  be  tested  just  as  effectually  by  the  provision  in 
the  amendment  giving  to  the  parties  the  power  to  select  a  jury  of  less  than  twelve. 
With  that  in  operation,  you  will  be  able  to  test  the  feelings  of  the  bar  and  the  feelings 
of  the  people  upon  the  question,  by  showing  that  in  nine  cases  out  of  ten  they  elect  to 
have  the  old  jury  of  twelve. 

Mr.  Braxton:  Well,  sir,  suppose  you  test  it  and  find  that  in  nine  cases  out  of  ten 
they  elect  not  to  have  the  old  jury  of  twelve.  How  will  you  give  any  effect  to  that  elec- 
tion without  having  an  amendment  to  the  Constitution? 

I  propose  to  m,ake  this  test  now  as  it  has  been  made  in  other  places,  I  propose  to 
have  it  in  the  interest  of  economy.  It  will  cost  less.  Every  new  trial  doubles  and 
triples  the  expense;  and  I  say  to  the  gentlemen  of  the  Convention  that  I  make  this 
appeal  to  you  in  behalf  of  people  who  cannot  afford  to  try  their  cases  over  and  over  and 
over  again.  I  make  it  on  behalf  of  that  large  class  of  poor  people  as  to  whom  a  jury 
trial  constitutes  the  greatest  effort  of  their  lives,  and  who  have  to  fight  against  powers 
to  which  they  cannot  be  compared. 

Judging  from  the  opposition  that  it  met  here  before  and  the  arguments  against  it, 
the  great  objection  to  this  is  that  it  will  put  the  corporations  at  a  disadvantage.  I  (io 
not  wish  to  put  any  corporation  at  a  disadvantage,  but  I  wish  to  put  the  corporation  on 
identically  the  same  footing  that  every  man  is  on.  A  corporation  whose  business  is 
measured  by  the  millions,  perhaps  hundreds  of  millions,  is  able  to  try  its  case  over  and 
over  again  without  any  trouble  or  any  expense  to  it.  Their  counsel  are  employed  by  the 
year.  Their  witnesses  are  generally  their  own  employees,  and  it  is  just  as  easy  for  tiiem 
as  not  to  have  hung  juries  again  and  again  and  again  and  try  their  cases,  and  to  drag 
out  this  slow-footed  justice  to  the  last  syllable  of  recorded  time. 

How  many  times  have  we  all  seen,  when  the  plaintiff  in  cases  of  that  sort  has  ex- 
hausted his  last  resource,  has  expended  his  last  strength  in  coming  up  and  standing  one 
battle,  that  because  of  the  stupidity,  the  ignorance,  the  perversity  or  the  corruption  of 
one  single  man  on  a  jury  he  is  sent  out  of  court  empty-handed  and  no  justice  rendered 
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to  him  at  all:  and  when  he  is  called  back  to  the  scratch  again,  exhausted  and  absolutely 
unable  to  defend  himself,  is  crowed  over  by  the  defendant,  and  it  is  said  that  is  a  triumph 
of  justice  and  that  justifies  the  hanging  of  the  first  jury  and  shows  that  the  first  jury 
was  right,  because  the  second  jury  decided  in  favor  of  the  defendant  when  the  plaintiff 
was  absolutely  exhausted  by  his  effort. 

Those  are  the  people  for  whom  I  am  pleading.  I  say,  sir.  that  when  the  individual 
man  has  to  enter  the  lists  with  such  an  opponent,  it  is  not  fair  that  he  be  put  at  the 
threshold  of  the  disadvantage  of  having  the  presumption  that  he  is  absolutely  wrong,  so 
absolutely  wrong  that  unless  he  can  convince  every  single  member  of  the  tribunal  before 
whom  he  tries  it,  that  he  shall  go  out  withotit  his  cause  being  decided  in  his  favor. 

I  say  it  is  requiring  of  him  more  than  you  require  of  the  suitor  before  any  other 
tribunal  on  earth.  It  is  wrong  to  presume  in  those  cases  that  the  plaintiff^  must  be 
wrong  and  the  defendant  must  be  right  until  an  overwhelming  and  unanimous  verdict 
finds  to  the  contrary.  The  persistent  hanging  of  juries  and  the  repetition  of  trials  of 
this  sort  not  only  exhausts  the  litigants,  not  only  disgusts  the  public  with  the  adminis- 
tration of  justice,  when  men  are  told  to  go  out  of  court  because  they  cannot  get  justice, 
but  it  keeps  alive  in  the  community  the  fires  of  strife. 

I  know  in  my  own  experience  a  damage  case  in  a  small  community  which  was  tried 
four  times,  with  the  result  that  before  a  verdict  was  finally  obtained  the  entire  com- 
munity was  by  the  ears  and  wrought  up  into  a  frenzy  over  the  case  that  had  been  tried 
and  tried  and  tried,  and  stirred  and  stirred  and  stirred  in  the  community  until  strife 
prevailed  and  nothing  else. 

Mr.  Meredith:  I  desire  to  ask  the  gentleman  from  Augusta  whether  he  is  speaking 
from  his  own  experience  or  whether  he  is  using  the  arguments  used  by  text-writers. 
^Tien  you  speak  of  corporations,  is  it  not  a  fact  in  your  practice  and  mine  that  they 
have  their  experts,  who  examine  into  their  cases,  and  come  into  court  for  them  knowing 
what  we  are  going  to  prove,  and  that  we  frequently  go  in  there  not  knowing  what  they 
are  going  to  prove,  and  our  struggle  is  to  get  a  hung  jury  for  the  purpose  of  getting 
testimony  to  meet  a  point  that  we  did  not  know  would  be  raised  on  us?  My  experience 
teaches  me  that  a  hung  jury  is  very  frequently  beneficial  to  the  man  on  the  other  side. 
1  ask  you  whether  that  is  your  experience? 

Mr.  Braxton:  My  experience  is  exactly  the  opposite.  My  own  experience  and 
observation  are  that  in  nine  cases  cut  of  ten  the  man  is  completely  exhausted  when 
he  gets  through  his  first  trial,  and  that,  so  far  as  his  own  witnesses  are  concerned,  he 
is  abotit  as  well  posted  as  the  defendant  is.  I\Iy  observation  is  that  a  failure  to  render 
a  verdict  is  almost  as  bad  as  to  lose  it,  and  in  many  cases  it  means  that  the  plaintiff 
will  lose  it. 

The  President:  The  gentleman  will  suspend.  The  hour  of  1  o'clock  having  arrived, 
the  Convention  takes  a  recess  until  3  o'clock  P.  M. 


Afternoon  Session. 

The  Convention  reassembled  at  3  o'clock  P.  'M. 

Mr.  OTlaherty  submitted  the  following  resolution,  which  was  considered,  and 
agreed  to. 

Resolved.  That  when  the  Convention  adjourn  to-day  it  adjourn  to  meet  on  Monday, 
the  twenty-first,  at  12  o'clock,  instead  of  10  o'clock,  as  provided  for  in  the  regular  order. 

Mr.  Braxton:  :^Ir.  President,  I  merely  wish  to  say  in  support  of  the  statement  I 
made  before  dinner,  that  some  eighteen  or  nineteen  States  of  the  Union  have  abolished 
the  unanimity  rule.  The  gentleman  from  Alleghany  (Mr.  George  K.  Anderson)  seemed 
to  doubt  the  accuracy  of  that  statement  and  I  wish  to  state  the  authority  which  I  rely 
upon.   On  .July  7th,  in  the  Alabama  Convention  ]Mr.  Blackwell  said: 
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Now,  there  are  many  Constitutions  that  have  this  provision  

That  is,  the  abolition  of  the  unanimity  rule  

Colorado,  Florida,  Idaho,  Iowa,  Louisiana,  Missouri,  Michigan,  Montana,  Nebraska, 
New  Jersey,  North  Dakota,  Washington,  and  Wyoming. 

In  an  article  written  in  the  5th  Virginia  Law  Register,  beginning  at  page  133,  the 
writer,  who  seems  to  me  a  very  careful  one,  and  who  is  vouched  for  in  an  editorial  in 
the  same  issue,  adds  to  that  list  Nevada,  Texas,  South  Dakota,  Kentucky,  Wisconsin, 
Utah,  New  Mexico,  Oklahoma,  and  Arizona.  In  Utah,  New  Mexico,  Oklahoma,  and 
Arizona,  the  rule  was  adopted  while  they  were  Territories,  and  it  remained  the  practice 
for  many  years  there  before  it  was  decided  by  the  United  States  Supreme  Court  that 
such  a  rule  was  in  violation  of  the  United  States  Constitution,  and  it  had  to  be  abolished, 
and  this  v/riter  states  that  it  was  found  to  be  most  satisfactory  as  long  as  it  did  exist. 

Mr.  Quarles:  The  authority  to  which  I  referred  was  Lesser's  History  of  the  Jury 
System-,  published  in  1894.  This  work  supports  the  position  which  you  hold.  I  suppose 
the  author  hunted  up  all  the  precedents  he  could  find,  and  he  gives  the  following  States 
as  having  adopted  the  three-fourths  rule:  California,  Idaho,  Louisiana,  South  Dakota, 
Texas,  and  Washington;  and  he  gives  Montana  as  having  adopted  a  two-thirds  rule. 

Mr.  Braxton:  I  will  just  read  what  the  editor  of  the  Law  Register  says  in  regard 
to  this  matter.    I  read  from  page  191: 

We  should,  however,  rejoice  to  see  a  constitutional  amendment  in  Virginia  authoriz- 
ing a  verdict  by  less  than  the  whole  number  of  jurors  in  civil  cases.  Whether  the 
number  should  be  larger  than  a  bare  majority  is  a  matter  of  detail  of  no  great  moment. 
A  verdict  by  a  mere  majority  would  be  more  logical,  but  in  view  of  the  character  of  the 
average  jury,  a  requirem.ent  of  two-thirds  or  three-fourths  would  be  more  desirable. 

Since  such  a  rule  would  make  verdicts  against  corporations  easier  to  obtain,  shoiiM 
the  question  become  a  live  one  in  Virginia,  we  may  look  for  the  opposition  of  all  cor- 
porate interests  to  the  measure,  and  with  such  opposition  the  chances  of  its  adoption 
are  more  or  less  remote. 

Mr.  Brooke:  I  should  like  to  ask  whether  that  is  not  simply  the  personal  opinion 
of  the  editor  of  the  Law  Register? 

Mr.  Braxton:  It  is,  sir,  and  it  goes  for  what  it  is  worth.  The  argument  addressed 
to  this  matter  before  was  that  it  would  put  the  corporations  at  a  disadvantage.  My  argu- 
ment is  that  the  corporations  how  have  the  individual  at  a  great  disadvantage,  and  it 
would  put  both  parties  on  an  even  footing.  I  move  the  amendment  in  the  interest  of 
those  individuals  who  have  to  contend  with  corporations  in  these  matters,  and  ask  that 
when  they  go  before  a  tribunal  they  be  not  required  to  do  any  more  than  the  corpora 
tions  themselves  have  to  do  in  the  courts  of  equity  and  other  tribunals  to  which  they 
generally  appeal. 

The  corporations,  as  a  rule,  are  opposed  to  this  matter,  and  they  are  openly  opposed 
to  the  jury  system.    We  have  heard  it  stated  that  they  never  let  a  case  go  to  a  jury  if 
they  can  help  it,  and  I  think  it  is  fair  to  assume  that  certainly  those  people  who  are  so  | 
opposed  to  the  jury  system  would  also  be  opposed  to  anything  which  tends  to  perfect 
and  perpetuate  the  jury  system,  as  I  think  this  amendment  does.  I 

I  hope,  therefore,  that  it  will  be  the  pleasure  of  the  House  to  adopt  the  amendment 
in  the  form  in  which  it  is  now  presented,  which  makes  it  possible  for  the  Legislature, 
after  a  reasonable  experiment  of  two  years,  to  abolish  the  experiment  and  go  back  to 
the  unanimity  rule.  If  after  that  experiment  it  turns  out  to  be  erroneous,  you  can  rem- 
edy it,  but  when  it  has  been  made  so  often,  with  such  uniform  success,  certainly  the 
interest  of  the  individuals  of  this  country  who  are  suffering  from  this  anarchistic  rule 
require  us  to  make  an  experiment  of  at  least  two  years.  I  do  not  say  an  experiment 
of  a  few  months  should  be  tried,  because  then  you  cannot  tell;  but  if  after  that  time  the  j 
predictions  of  the  gentlemen  who  think  chaos  will  come  if  we  adopt  this  amendment 
prove  to  be  approximately  true,  they  can  then  restore  the  rule  of  the  unanimity  system. 
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:\Ir.  Bouldin:  Mr.  Presideni  and  gentlemeii  of  the  Convention,  I  do  not  propose  to 
enter  into  any  elaborate  discussion  of  this  subject,  which  seems  to  me  to  have  been  so 
fully  discussed  by  this  body  sitting  as  a  Committee  of  the  ^ATiole;  but  I  desire  to  add  for 
what  it  may  be  "worth  my  opinion  that  the  ancient  trial  by  jury  as  it  came  to  us  from 
"he  fathers  is  the  very  best  form  of  ascertainment  of  facts  that  has  ever  been  resorted  to. 

I  regret  very  much  that  it  has  been  the  pleasure  of  this  body  to  recede  from  the 
number  twelve,  btit  as  it  is  apparently  the  decision  of  the  body  that  a  less  number  shall 
constitute  a  jury.  I  shall  not  occupy  your  time  in  presenting  any  further  reasons  why  I 
think  the  number  twelve  should  be  continued. 

But  it  does  seem  to  me  that  to  abolish  the  unanimity  rule  is  to  strike  at  the  very 
essence  of  the  trial,  and  that  the  good  of  the  entire  community,  of  the  litigants,  not  the 
corporations  alone,  requires  that  the  unanimity  rule  shall  be  preserved. 

I  hesitate  to  occupy  any  length  of  time,  and  I  shall  content  myself  with  barely 
=:ating  one  or  two  propositions. 

In  the  first  place,  permit  me  to  refer  to  what  has  been  stated  by  the  distinguished 
gentleman  from  Augusta  O.Ir.  Quarlesj  as  to  the  number  of  States  that  have  abandoned 
this  policy.  I  understand  that  not  more  than  nine  States  at  the  most  have  made  any 
change  in  it. 

Mr.  Quaries:  Xot  more  than  eight  by  these  authorities  here. 

Mr.  Bouldin:  Yes.  sir.  The  authority  on  which  I  make  this  statement  is  the  care- 
fully prepared  statement  of  Mr.  Choate,  when  he  went  over  this  whole  subject,  in  which 
he  said  that  three,  or  perhaps  fotir.  States  had  provided  jor  a  jury  of  three-fourths  of 
iwelve,  and  that  perhaps  four  or  five  had  dispensed  with  the  unanimity  rule  in  certain 
limited  cases.  Now,  sir,  I  undertake  to  say  that  the  small  number  that  have  adopted  it 
cannot  be  any  reason  why  we  should  depart  from  the  course  which  has  been  so  satis- 
factory to  us  from  the  foundation  of  our  government,  and  that,  so  far  as  the  argument  of 
this  precedent  is  concerned,  but  a  small  number  of  American  States  have  resorted  to 
this  change. 

It  is  also  contended,  earnestly  contended,  that  the  poor  man  fritters  away  his  time 
in  useless  litigation,  and  by  means  of  hung  juries  finds  his  resources  exhausted  and  his 
ase  ultimately  lost.  The  same  learned  gentleman  who  had  carefully  investigated  the 
-:atistics  that  could  be  obtained  on  that  subject  says  that  three,  and  certainly  no  more 
than  four,  per  cent,  of  all  the  cases  that  are  tried  result  in  hung  juries.  Therefore,  it 
seems  to  me  that  there  can  be  but  little  force  in  the  idea  that  there  is  any  great  amount 
of  suffering  in  the  country  by  reason  of  hung  juries. 

The  three  or  four  per  cent,  of  hung  juries  embrace  the  whole  range  of  disagreements 
among  juries,  and  it  seems  to  me  to  be  an  unfair  assumption  to  hold  that  all  the  hung 
:Mries  are  due  to  improper  agencies  and  influence  wrought  upon  the  juries.  In  many 
■  ases  the  juries  are  hung  by  the  independent,  conservative,  thoughtful  men  who  stand 
out  against  prejudice  and  passion  that  are  brought  to  bear  upon  them,  and  the  evil  which 
results  from  hung  juries  seems  to  me  to  be  reduced  down  to  the  minimum. 

Xow,  sir,  it  is  said  that  the  corporations  are  the  people  alone  who  oppose  the  una- 
nimity rule,  and  an  appeal  is  made  in  behalf  of  the  citizens  against  the  corporations.  I 
undertake  to  say,  with  my  experience,  that  all  the  citizens  through  the  country  generally 
■ok  to  the  jury  trial  and  to  the  unanimous  verdict  as  the  very  best  protection  of  their 
-ights:  and  so  far  as  the  wishes  of  corporations  are  concerned  my  observation  and  very 
limited  experience  with  reference  to  them  is  that  juries  are  not  favorite  tribunals  with 
the  corporations  of  the  country.  TiTierever  they  can,  they  take  from  the  juries  and  refer 
to  the  courts  all  ouestions  at  isstie  between  them  and  the  citizens,  and  why?  it  is  done 
ecause  they  consider  that  their  rights  can  be  more  fairly  maintained  at  the  hands  of 
-le  courts  than  at  the  hands  of  the  jtiry;  that  the  prejudices  of  the  people  on  the  juries 
against  corporations  will  be  brought  into  play.  Hence  we  find  that  the  corporations 
resort  almost  always  to  the  hazardotis  practice  of  a  demurrer  to  the  evidence  to  take  the 
eases  out  of  the  hands  of  the  jury. 

Now,  sir,  follow  that  a  step  further.  The  people  at  large,  the  litigants  throughout 
the  land,  desire  as  much  and  more  than  the  corporations  that  the  jury  trial  shall  remain 
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exactly  as  it  is  now.  My  friend  from  Augusta  says  that  it  is  in  the  power  of  the  corpora- 
tions by  undue  influences  brought  to  bear  upon  the  juries  to  produce  hung  juries  and 
-ultimately  to  carry  their  point.  In  an  experience  not  very  limited  now,  I  can  recall  not 
more  than  one  instance  of  juries  being  tampered  with  either  by  corporations  or  by  liti- 
gants; and  it  seems  to  me  that  the  fear  of  outside  influences  brought  to  bear  upon  the 
jury  either  by  corporations  or  by  litigants  who  are  citizens  is  without  any  foundation. 

Mr.  Braxton:  I  did  not  mean  to  say  that  the  only  trouble  about  the  unanimity  rule 
is  that  it  gives  an  opportunity  for  corruption  to  control  the  jury,  but  that  stupidity  and 
ignorance  would  have  an  advantage  on  the  jury,  however  well  intended  that  it  should 
not  have.  I  should  like  to  ask  you  in  this  connection  if  you  do  not  think  it  a  fair  pre- 
sumption that  ignorance,  stupidity,  and  corruption  are  in  the  minority  on  the  jury  rather 
than  in  the  majority,  and  if  the  opinion  of  three-fourths  of  the  jury  is  not  very  much 
more  likely  to  be  correct  than  the  opinion  of  one-fourth.  If  that  be  true,  ought  not  the 
opinion  of  three-fourths  to  control  rather  than  the  opinion  of  one-fourth,  unless  it  be 
that  virtue  is  in  the  minority  on  the  jury? 

Mr.  Bouldin:  My  experience  with  juries  is  that  the  majority  do  not  represent  the 
majority  of  intelligence  of  those  bodies,  and  that  it  very  often  happens  that  it  is  the  con- 
servative, the  intelligent,  and  the  best  class  of  jurymen  who  stand  between  the  litigants 
and  passion  and  prejudice  and  other  influences  which  would  be  at  war  with  a  correct 
ascertainment  of  the  question  before  them. 

Mr.  Braxton:    Then  why  not  let  the  minority  bring  in  the  verdict? 

Mr.  Bouldin:  Ah,  sir,  because  I  believe  that  unanimity  is  the  only  true  rule.  I  hope 
my  friend  will  never  advocate  the  bringing  in  a  verdict  by  a  minority. 

The  experience,  I  dare  say,  of  every  practitioner  within  the  sound  of  my  voice  is  to 
the  effect  that  very  often,  in  the  small  percentage  of  3  per  cent,  of  hung  juries,  you  find 
the  intelligence  and  the  integrity  and  the  uprightness  of  the  jury  stand  in  between  the 
majority  and  the  improper  decision  of  the  case. 

Mr.  Braxton:  I  can  only  speak  for  myself  when  I  say  that  my  observation  is  exactly 
the  reverse. 

Mr.  Bouldin:  My  friend  comes  from  a  fortunate  country  then.  Happy  is  he  if  his 
twelve  jurors  have  a  majority  of  intelligent,  capable,  and  efficient  men.  My  own  experi- 
ence is  that  a  few  men  on  the  juries  generally  control  the  whole  body,  and  that  when 
you  abolish  the  unanimity  rule  you  get  rid  of  the  conservative  element,  the  intelligent 
element,  and  you  place  it  in  the  power  of  those  who  are  amenable  to  passion  and  other 
considerations  to  silence  the  more  intelligent  elements  of  the  jury.  I  yield  to  the  gen- 
tleman,sir. 

Mr.  Braxton:  I  was  going  to  say  that  I  do  not  contend  that  every  one  of  the  ma- 
jority will  necessarily  have  more  intelligence  than  every  one  of  the  minority,  but  I  do 
contend  that  the  more  intelligent  and  the  more  virtuous  a  man  is,  he  is  the  more  likely 
to  carry  with  him  the  majority  of  the  jury  than  the  contrary,  and  I  do  not  think  that  the 
vicious  and  stupid  element  on  the  jury  could  take  with  them  a  majority. 

Mr.  Bouldin:  The  only  safe  rule  is  to  require  the  entire  jury  to  assent  to  any  ver- 
dict in  any  important  case,  and,  in  my  judgment,  it  is  just  as  important  in  civil  as  in 
criminal  cases.  As  was  stated  by  the  same  learned  gentleman  to  whom  I  referred,  it 
takes  no  prophet  to  foresee  the  fact  that  the  controversies  that  are  to  arise  hereafter  are 
the  great  property  issues  of  the  country — issues  that  will  involve  large  amounts  of  prop- 
erty— and  the  necessity  for  the  adoption  of  the  unanimity  rule  is  as  important  in  those 
issues  as  in  a  great  many  cases  on  the  criminal  side  of  the  courts  in  which  it  is  admitted 
Vv^e  should  have  it. 

Again,  sir,  not  only  these  large  property  questions  are  to  be  determined  and  decided 
by  the  juries,  but  the  character  of  the  litigants  is  frequently  involved.  It  seems  to  me 
that  there  can  be  no  question  either  of  property  or  of  personal  liberty  that  can  be  of 
higher  interest  to  a  citizen  than  his  character,  and  his  character  is  very  often  involved 
in  a  trial  on  the  civil  side  of  the  court. 

I  am  aware,  Mr.  President,  that  I  cannot  utter  any  sentiment  here  in  behalf  of  the 
unanimity  rule  or  the  old  jury  trial  as  we  received  it  from  the  fathers  that  has  not 
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already  been  presented  to  this  body,  and  presented  fully.  I  am  unwilling,  therefore,  to 
occupy  any  more  of  your  time  in  doing  that  which  would  be  merely  reiterating  positions 
that  have  already  been  taken.  I  therefore  conclude  what  I  have  to  say  with  an  ex- 
pression of  the  earnest  hope  that  it  will  not  please  this  body  to  do  away  with  the  una- 
nimity rule,  which  has  been  handed  down  to  us  from  the  English  government,  which  has 
heen  the  uniform  rule  in  our  land  from  the  formation  of  our  government  until  now,  and 
in  which  I  believe  the  citizens  of  this  land  have  a  greater  interest  than  in  perhaps  any 
other  question  that  has  come  before  the  Convention. 

Mr.  Braxton:  The  gentleman  said  he  did  not  see  any  reason  why  we  should  not  pre- 
serve the  unanimity  rule  in  civil  cases  as  well  as  in  criminal  cases;  that  it  is  just  as  im- 
portant. Is  it  not  a  fact  that  in  criminal  cases  the  rule  obtains  which  requires  the  jury 
to  base  its  verdict  upon  the  evidence  being  so  strong  against  the  defendant  that  there  is 
no  reasonable  doubt  left?  In  civil  cases  does  the  doctrine  of  reasonable  doubt  apply, 
whether  it  be  a  case  involving  property  merely  or  one  involving  character.  Will  not  a 
jury  base  its  verdict  upon  a  mere  preponderance  of  evidence,  and  is  not  that  consistent 
with  a  preponderance  and  proper  to  say  that  each  man  can  come  to  his  conclusion  merely 
by  a  preponderance  of  reason,  should  it  not  follow  that  the  entire  jury  could  come  to  its 
conclusion  by  a  preponderance  of  votes? 

Mr,  Bouldin:  It  is  unquestionably  true,  and  the  recognized  practice,  that  in  civil 
cases  the  preponderance  of  evidence  will  control  in  ascertaining  the  facts,  but  in  order  to 
reach  the  ascertainment  of  that  fact  not  a  preponderance  of  the  jury  is  required,  but  the 
whole  jury  governing  its  action  by  a  preponderance  of  the  evidence.  In  criminal  cases 
the  converse  of  that  rule  is  true,  and  the  accused  man  is  presumed  to  be  innocent  until 
his  guilt  is  established  beyond  a  reasonable  doubt.  The  vice  is  in  undertaking  to  allow 
a  predonderance  in  number,  when  frequently  it  is  not  a  preponderance  in  intelligence  of 
the  jury.  The  rule,  as  I  understand  it,  as  applied  to  civil  cases  is  that  the  whole  jury 
must  reach  its  conclusion  upon  a  preponderance  of  evidence  in  conflicting  testimony. 

Mr.  Braxton:  We  well  understand  that  that  is  the  rule.  I  am  asking  you  upon  what 
reason  that  rule  can  be  based.  Why  is  it  and  why  ought  it  to  be  the  rule  that  when  a 
preponderance  of  evidence  controls  in  forming  the  opinion  of  each  juror  the  preponder- 
ance of  opinion  of  the  jury  should  not  control? 

Mr.  Bouldin:  Among  the  many  reasons,  if  the  gentleman  will  permit  me,  is  one 
which  does  not  seem  to  pass  current  freely  with  this  body  on  all  occasions.  It  has  come 
down  to  us  from  the  very  earliest  history  of  our  government,  and  it  has  worked  well  up 
to  the  present  time.  That  is  one  reason  why  I  think  we  ought  to  adhere  to  the  rule  of 
unanimity.  Another  reason  is  found  in  practical  business,  in  my  judgment.  When  I 
assert  a  claim  against  another  citizen  for  his  property  I  ought  to  be  able  to  establish  that 
claim  to  the  satisfaction  of  the  entire  jury  who  have  to  pass  upon  it.  It  is  a  rule  which 
secures  parties  in  the  due  and  rightful  exercise  of  their  rights,  and  to  impinge  upon  it, 
and  to  make  exceptions  to  it,  in  my  judgment,  does  away  with  the  security  of  property. 

But  I  repeat,  gentlemen,  I  am  but  stating  what  has  been  heretofore  stated,  and  I 
will  not  occupy  your  time  further. 

Mr.  Pettit:  Mr,  President,  I  have  taken  occasion  more  than  once  to  express  my  pro- 
found conviction  that  what  is  proposed  here  would  be  disastrous  to  the  best  interests  of 
our  people.  I  will  not  go  over  the  ground  that  I  have  endeavored  to  present  heretofore, 
and  which  has  been  more  ably  presented  by  other  gentlemen  upon  this  floor  in  the  Com- 
mittee of  the  Whole,  but  I  desire  simply  to  call  the  attention  of  the  Convention  to  the 
revolutionary  effect  which  the  adoption  of  the  amendment  of  the  gentleman  from  Augusta 
will  have  upon  the  law  of  the  land. 

All  of  us  know,  you  can  scarcely  pick  up  a  report  of  the  decisions  of  the  Supreme 
Court  of  Appeals  without  seeing  what  great  weight  is  attributed  to  the  unanimous  ver- 
dict of  a  jury  of  twelve  men.  We  all  know  that  that  court  again  and  again  says  that 
even  though  the  trial  judge  may  be  of  a  different  opinion  to  that  of  the  jury  upon  the 
facts,  that  does  not  warrant  him  in  disturbing  the  verdict.  The  Supreme  Court  even 
goes  further  than  that  and  it  hold,  and  holds  again,  that  even  though  that  court,  if  upon 
the  jury,  would  perhaps  and  most  probably  would  have  arrived  at  a  different  conclusion 
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from  that  of  the  jury,  yet  they  say  that  no  court  is  authorized  to  disturb  the  verdict  of 
the  jury  of  twelve  men  as  to  the  facts  of  the  case,  unless  it  appears  to  the  court  that 
that  verdict  is  plainly  contrary  to  the  evidence. 

What  will  become  of  this  rule  of  decision  in  fhe  Court  of  Appeals  if  we  give  to  three- 
fourths  of  the  jury  the  power  to  find  the  verdict?  Will  that  verdict  of  three-fourths  be 
entitled  to  have  applied  in  its  favor  the  principle  that  now  the  courts  apply  to  the 
unanimous  verdict  of  a  jury?  I  say  the  effect  will  be  to  revolutionize  principles  that  are 
as  old  as  the  jury  system  itself.  Wliat  will  the  court  say  when  the  verdict  is  of  nine 
men  instead  of  twelve?  It  may  very  readily  say,  what  has  been  frequently  stated  and 
argued  by  gentlemen  upon  either  side  of  the  question  on  this  floor,  that  the  more  intel- 
ligent men  may  have  been  in  the  minority;  that  the  three  men  on  the  jury  who  refused 
to  unite  in  the  verdict  of  the  jury  were  the  men  who  under  the  unanimity  system,  by 
reason  of  their  superior  intelligence  and  their  superior  conservatism  ordinarily  would 
be  the  authors  of  the  verdict  of  twelve. 

It  is  readily  conceded,  for  the  argument  1  concede  it,  that  there  are  a  few  men, 
three  men,  upon  a  jury  frequently  of  superior  intelligence,  of  superior  will-power,  in 
whom  the  rest  of  the  jury,  of  less  intelligence,  of  less  judgment,  of  less  will-power,  have 
confidence,  and  they  yield  more  readily  the  opinions  they  may  have  come  to  primarily 
to  the  opinions  of  those  three  men  of  superior  intelligence.  Then  if  you  give  to  nine 
men  the  power  to  find  the  verdict,  you  may  give  to  that  portion  of  the  jury  who  are  the 
least  intelligent,  that  portion  of  the  jury  who  may  be  perhaps  more  easily  swayed  by 
passion  or  prejudice,  the  power  to  find  a  verdict  against  and  in  opposition  to  the  opinion 
of  the  men  who  ordinarily  control  the  verdicts  of  juries.  Therefore,  I  say  that  you  wipe 
out  this  principle  which  the  courts  apply  in  favor  of  sustaining  the  verdict  of  a  jury  of 
twelve  men. 

Mr.  George  K.  Anderson:  Mr.  President,  I  know  the  Convention  is  in  no  humor  to 
listen  to  any  more  speeches,  and  I  do  not  propose  to  make  any  speech.  All  the  argu- 
ments that  I  have  heard  in  the  Convention  to-day  were  arguments  that  were  made  in 
Committee  of  the  Whole.  No  new  considerations  have  been  advanced  why  the  Conven- 
tion should  change  from  the  conclusion  reached  by  it  while  in  Committee  of  the  Whole 
upon  this  report. 

I  only  rise,  sir,  to  say  that  I  shall  not  allow  to  go  unchallenged  the  statement  made 
upon  the  floor  that  certain  States  of  the  Union  have  adopted  this  rule.  It  was  done,  as 
my  friend  from  Augusta  says,  in  Alabama,  and  probably  because  nobody  there  had  taken 
the  trouble  to  investigate  the  question.  The  latest  authority  that  we  have  upon  this 
subject  is  the  compilation  of  constitutions  of  the  United  States  made  in  New  York  in 
1894,  a  number  of  copies  of  which  are  used  by  the  members  of  the  Convention. 

A  careful  investigation  of  those  constitutions  discloses  the  fact  that  there  are  nina 
States  in  the  Union  which  have  adopted  the  non-unanimity  rule.  Those  States  are 
California,  with  three-fourths  of  twelve;  Idaho,  with  three-fourths;  l^ouisiana,  with 
three-fourths;  Minnesota,  with  five-sixths,  after  six  hours'  deliberation;  Montana,  wltii 
two-thirds;  Nevada,  with  three-fourths;  South  Dakota,  with  three-fourths;  Washington, 
with  three-fourths,  and  Utah,  with  tliree-fourths  of  eight.  If  there  are  any  others  the? 
do  not  appear  in  the  compilation  of  constitutions  that  we  have  for  the  use  of  tbe  mem- 
bers of  this  Convention. 

The  President:  The  gentleman  from  Alexandria  (Mr.  Smith)  asks  for  a  division 
of  the  question,  and  the  first  question  will  be  on  inserting  the  words: 

A  jury  in  any  civil  case  shall  consist  of  twelve  men,  but  the  General  Assembly 
may,  by  law,  provide  for  a  jury  of  less  than  twelve,  in  those  cases  in  which  both  parties 
shall  consent  thereto. 

The  vote  resulted — ayes,  11;  noes,  33. 

A  motion  to  adjourn  was  defeated — ayes,  11;  noes,  40. 

The  President:  The  question  is  on  agreeing  to  the  second  part  of  the  proposition 
offered  by  the  gentleman  from  Augusta  (Mr.  Braxton). 

Mr.  Gillespie:    I  move  that  we  vote  upon  the  whole  proposition. 
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The  motion  was  agreed  to. 

Ttie  President:  The  question  is  on  agreeing  to  the  amendment  proposed  by  the 
gentleman  from  Augusta. 

It  is  proposed  to  strike  out: 

But  the  General  Assembly  may,  by  law,  in  such  cases,  prescribe  any  number  less 
than  twelve  but  not  less  than  seven  to  constitute  a  jury. 

And  insert  in  lieu  thereof  the  following: 

A  jury  in  any  civil  case  shall  consist  of  twelve  men,  but  the  General  Assembly 
may,  by  law,  provide  for  a  jury  of  less  than  twelve,  in  those  cases  in  which  both  parties 
shall  consent  thereto;  a  majority  of  not  less  than  three-fourths  of  the  jury  in  any  civil 
case  may  render  a  verdict,  upon  the  failure  of  such  jury  to  agree  unanimously  after 
three  hours'  deliberation:  provided,  that  the  General  Assembly  may,  at  any  time  after 
January  the  first,  1905,  and  before  January  the  first,  1910,  restore  the  rule  requiring 
unanimity  in  verdicts  of  juries  in  civil  cases. 

The  result  was  announced — ayes,  9;  noes,  37. 
A  motion  to  reconsider  was  defeated. 

The  President:    There  is  an  amendment  pending  which  will  be  stated. 

The  member  from  Fluvanna  (Mr.  Pettit)  proposes  to  strike  out  the  following: 

But  the  General  Assembly  may,  by  law,  in  such  cases,  prescribe  any  number  less 
than  twelve  but  not  less  than  seven  to  constitute  a  jury. 

The  amendment  was  not  agreed  to. 

Mr.  James  W.  Gordon:  i  move  to  amend  section  11  by  adding  to  it  these  words  at 
the  end  of  the  section  as  it  now  stands: 

Ten  members  of  any  civil  jury  of  twelve  men  may  find  a  verdict  after  such  jury 
shall  have  deliberated  for  three  hours. 

Mr.  President,  the  vote  which  has  just  been  taken  might  indicate  that  it  is  unneces- 
sary to  make  any  attack  upon  this  phantom  of  the  past,  but  I  believe  that  there  are  a 
number  of  gentlemen  on  the  floor  of  this  Convention  who  think  the  jury  ought  to  be 
retained  practically  in  its  ancient  form,  but  who  are  willing  to  connect  with  the  ancient 
trial  by  jury  this  little  safety  valve  of  two  men  on  the  jury  and  to  eliminate  the  possi- 
bility of  two  men,  who  may  be  venal  or  cranky,  being  able  to  tie  up  the  whole  jury 
where  it  consists  of  as  many  as  twelve  men.  i  do  trust  that  the  members  of  the  Con- 
vention will  adopt  this  amendment,  giving  that  much  relief  to  suitors  in  civil  cases. 

The  amendment  of  Mr.  Gordon  was  rejected — ayes,  16;  noes,  34. 

The  Convention  adjourned  until  Mondaj^  October  21,  1901,  at  12  o'clock  M. 


MONDAY,  October  21,  1901. 

The  Convention  met  at  12'  o'clock  M. 

Prayer  by  Rev.  John  Moncure,  D.  D.,  of  Richmond. 

The  President:  The  question  is  on  agreeing  to  the  amendment  proposed  by  the 
gentleman  from  Culpeper. 

The  Secretary:    If  amended,  the  section  would  read: 

No  person  shall  be  deprived  of  his  property  without  due  process  of  law.  In  con- 
troversies respecting  property,  and  in  suits  between  man  and  man,  a  trial  by  jury  is 
preferable  to  any  other  and  ought  to  be  held  sacred;  but  the  General  Assembly  may, 
by  law,  in  such  cases  prescribe  any  number  less  than  twelve,  but  not  less  than  seven, 
to  constitute  a  jury  for  the  trial  of  all  civil  cases  not  now  triable  before  a  justice  of  the 
peace,  and  any  number  not  less  than  five  for  the  trial  of  civil  cases  now  triable  by  a 
justice  of  the  peace,  whether  such  cases  are  brought  into  the  courts  by  original  process 
or  by  appeal  or  removal  from  a  justice. 
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The  ayes  and  noes  were  ordered,  and  being  taken,  resulted — ayes,  38;  noes,  16,  as 
follows: 

Yeas — Messrs.  George  K.  Anderson,  Barbour,  Manly  H.  Barnes,  Boaz,  Bouldin,  Brax- 
ton, Brown,  Chapman,  Cobb,  Crismond,  Eggleston,  Garnett,  Gilmore,  Gillespie,  B.  T 
Gordon,  James  W.  Gordon,  R.  L.  Gordon,  Gregory,  Hardy,  Hooker,  Hunton,  Lawson, 
Lindsay,  Lovell,  Mcllwaine,  R.  Walton  Mioore,  O'Flaherty,  Pollard,  Thom,  Turnbull,  Vin- 
cent, Waddill,  Walker,  Westcott,  Willis,  Wise,  Yancey,  and  the  President— 38. 

Nays — Messrs.  Carter,  Dunaway,  Earman,  Green,  Hamilton,  Ingram,  G.  W.  Jones, 
Kendall,  Meredith,  Mundy,  Newton,  Pedigo,  Phillips,  Quarles,  Smith,  and  Watson— 16. 

Mr.  Kendall  moved  to  amend  section  11  by  adding  thereto  the  following: 

Ten  members  of  any  civil  jury  of  twelve  men  may  find  a  verdict  after  such  jury 
shall  have  deliberated  for  five  hours;  but  after  five  years  from  the  adoption  of  this  Con- 
stitution the  General  Assembly  may  provide  that  the  verdict  of  the  jury  shall  be  unani- 
mous. 

The  motion  was  rejected. 

Section  11,  as  amended,  was  then  adopted. 

Mr.  O'Flaherty  entered  a  motion  to  reconsider  the  vote  by  which  section  8  was 
adopted,  which  was  temporarily  passed  by. 

Section  12  was  read,  and  Mr.  Braxton  moved  to  add  the  following  words: 

And  any  citizen  may  freely  speak,  write,  and  publish  his  sentiments  on  all  subjects, 
being  responsible  for  the  abuse  of  that  liberty. 

Mr.  Braxton:  Mr.  President,  when  this  matter  came  up  before  it  was  not  discussed 
at  any  length,  and  the  Committee  of  the  Whole  voted  to  adhere  to  the  exclusion  of  these 
words  from  the  Bill  of  Rights.  It  seems  to  me,  sir,  that  that  was  a  great  mistake — a 
mistake  in  substance  and  a  mistake  in  policy.  I  cannot  but  hope  that  the  Convention, 
upon  its  second  thought  and  more  mature  consideration,  will  see  fit  to  rescind  its  action 
in  that  respect  and  to  restore  to  the  Bill  of  Rights  this  language. 

It  was  asked  by  the  distinguished  chairman  of  the  sub-Committee  on  Preamble* and 
Bill  of  Rights  in  the  few  words  that  he  submitted  to  us  on  this  matter,  "Why  insert  it? 
What  good  would  it  do?"  I  ask,  "Why  omit  it?  What  harm  would  it  do?"  The  distin- 
guished gentleman  said  that  nobody  denied  that  the  freedom  of  speech  was  one  of  the 
rights  which  we  have;  that  it  was  not  in  danger.  I  submit,  sir,  that  freedom  of  the 
press  is  not  in  danger,  and  no  one  denies  that.  The  very  fact  that  it  is  a  right  which 
we  all  admit  to  exist,  that  it  is  a  right  which  we  all  value,  that  it  is  a  right  which  has 
been  long  established  and  ought  not  to  be  questioned,  is  the  very  best  reason  why  it 
should  be  put  in  the  Bill  of  Rights.  If  you  will  read  the  Bill  of  Rights  you  will  find  that 
nearly  all  of  the  rights — rights  of  life,  -liberty,  property,  freedom  of  government,  freedom 
of  the  press,  etc. — are  similar  rights  which  have  long  existed,  which  are  in  no  imminent 
danger,  v/hich  no  one  will  question,  and  for  that  very  reason  they  are  in  there. 

I  was  referring  to  the  clause  about  the  freedom  of  the  press  as  it  is  now  in  the  re- 
port. It  provides  that  freedom  of  the  press  is  necessary  and  essential  to  free  government. 
That  is  in  no  danger;  I  submit  to  this  body  that  freedom  of  speech  is  just  as  much  esseu 
tial  for  free  thought,  for  free  government,  as  freedom  of  the  press. 

Mr.  Thom:    I  understood  your  first  proposition  on  this  subject  to  be  to  restore  the 
section  which  was  in  the  old  Bill  of  Rights.    I  understand  that  you  now  desire  to  insert  i 
"freely"  before  the  word  "speak."    Are  you  wedded  to  that  addition? 

Mr.  Braxton:    No,  sir;  I  do  not  think  it  very  important;  and  I  merely  

Mr.  Thom:    Would  it  not  have  this  disadvantage,  that  it  might  be  concluded  by  the  I 
courts  to  mean  something  additional  to  what  the  old  Constitution  meant,  and  would  it 
not  be  well  to  adhere  to  the  old  language  of  the  clause?  I 

Mr.  Braxton:  I  do  not  regard  the  insertion  of  the  word  "freely"  as  essential,  because  ] 
I  believe  without  that  word  the  clause  means  substantially  the  same  as  with  it.  The  | 
only  reason  why  I  suggest  its  insertion  its  because  that  is  the  language  which  has  been  j 
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used  in  nearly  all  the  oTlier  Constitutions  of  this  country,  and  it  is  referred  to  by  the 
text-writers  and  has  received  judicial  constrtiction  more  often  than  any  other  form  1 
know  of.    That  is  the  only  reason.    I  do  not  regard  it  as  essential. 

It  was  said  by  the  distinguished  chairman  of  the  Committee  on  Bill  of  Rights  that  a 
man  cotild  alwaj^s  speak  his  sentiments,  being  subject  to  liability  for  abuse  of  that  right. 
In  one  sense  that  is  true  of  printing.  A  man  could  always  print,  if  he  were  physically 
able  to  do  it,  notwithstanding  all  the  laws  against  it.  The  idea  is,  however,  that  he  shall 
not  have  a  censorship  over  him.  either  in  the  things  he  may  print  and  ptiblish  or  that  he 
may  say,  but  that  he  shall  be  allowed  the  privilege  of  printing  and  of  saying  anything  he 
chooses,  taking  the  risk  of  abusing  his  liberty  in  that  respect. 

It  is  also  said  that  it  was  omitted  from  Mr.  Mason's  draft.  That  I  freely  concede  is. 
a  fact.  Why  Mason  did  omit  it  I  have  never  been  able  to  ascertain,  unless  it  be  that  free- 
dom of  speech  had  not  at  that  time  been  threatened.  I  have  made  such  researches  as  I 
was  capable  of  doing,  and  I  have  inquired  from  every  source,  and  I  have  never  been  able 
to  hear  any  other  reason  stiggested.  Unless  it  was  that,  or  another  instance  of  Homer 
nodding,  I  do  not  know.  But  whether  ^Ir.  ]\Iason  inserted  it  or  not,  he  was  not  infallible, 
great  man  though  he  was,  and  we  have  made  some  other  changes  in  the  draft  of  the  Bill 
of  Rights  as  made  by  Mr.  Mason.  If  it  be  right  and  proper  to  ptit  it  in,  I  do  not  think  we 
should  keep  it  out  simply  because  ]\Ir.  Mason  left  it  otit. 

It  is  said  that  "bad  crowd"  put  it  in.  I  ^vas  surprised  that  my  learned  and  distin- 
guished friend  should  resort  to  such  an  argument.  "Bad  crowds"  sometimes  do  good 
things.  It  is  another  instance  of  Divine  Providence  bringing  good  out  of  evil,  which  it 
sometimes  does.  If  it  be  true  that  we  should  do  nothing  that  any  "bad  crowd"  does,  why 
net  reject  the  whole  Bill  of  Rights  because  the  "bad  crowd"  put  it  in?  The  "bad  crowd" 
did  not  originate  this  clause  in  any  sense  whatever. 

It  is  a  mistake  to  say  it  w^as  put  in  to  enable  the  negroes  to  abuse  white  men.  The 
language  is  as  old  almost  as  our  own  State  government.  I  am  indebted  to  the  Norfolk 
Landmark  for  the  information  that  this  language  was  first  introduced  in  the  National 
Assembly  of  France  in  July,  17S9,  the  language  then  used  being  as  follows: 

The  freedom  to  speak,  write  and  publish  is  the  right  of  the  citizen,  he  being  re- 
sponsible for  the  abtise  of  the  privilege. 

That  was  in  17S9.  I  find,  sir.  that  the  first  State  in  this  country  to  adopt  this  lan- 
guage v,-as  Pennsylvania,  in  1790,  in  its  Declaration  of  Rights,  which  says: 

Every  citizen  may  freely  speak,  write  and  print  on  any  subject,  being  responsible 
for  the  aiDuse  of  that  liberty. 

Kentucky,  in  1792,  w^as  the  next  State  to  adopt  it,  the  language  being:  "Every  citi- 
zen may  freely  speak,  wa-ite,  or  print  on  any  subject,  he  being  responsible  for  the  abuse 
of  that  liberty." 

Tennessee,  in  179 G,  followed,  v\-ith  the  same  language,  and  in  Ohio  in  1S02  the  same 
language  was  introduced.  For  these  dates  I  am  indebted  to  my  learned  friend,  Randolph 
Harrison,  a  distinguished  member  of  the  Lynchburg  bar.  To-daj",  as  I  count  them,  there 
are  no  less  than  thirty-two  States  in  this  Union  in  which  the  same  idea,  in  almost  the 
identical  language  I  now  propose,  is  introduced  into  their  bill  of  rights — and  in  their 
article  on  the  legislative  department,  but  in  their  bill  of  rights;  Alabama,  Arkansas,  Cali- 
fornia, Colorado.  Connecticut,  Delaware,  Georgia,  Idaho,  Illinois,  Kansas,  Kentucky, 
Maine,  Maryland,  Michigan,  Minnesota,  Mississippi,  Missouri,  Montana,  Nebraska,  New 
Jersey,  Ohio,  Pennsylvania,  South  Carolina,  South  Dakota,  Tennessee,  Texas,  Vermont, 
Virginia,  Washington,  West  Virginia,  Wisconsin,  Wyoming,  have  the  same  language. 

Eighty  years  ago  Chancellor  Kent,  in  writing  on  this  subject,  said  it  was  the  estab- 
|lished  form,  a  recognized  essential  of  free  government  which  even  at  that  day  was 
.inserted  in  all,  or  nearly  all,  the  constitutions  of  this  country,  and  he  gives  the  exact 
language  1  now  offer  as  that  which  had  become  a  recognized  form  in  his  day.    If  the 
gentleman  from  Norfolk  will  bear  with  me  at  that  point,  I  will  say  that  the  language  I 
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use  now,  is  the  very  language  given  by  Chancellor  Kent  in  his  Commentaries  as  the 
recognized  form  which  had  become  established  in  his  day,  which,  as  I  have  here  shown, 
has  been  substantially  introduced  into  the  constitutions  of  thirty-two  States.  I  have 
been  told  that  it  is  in  the  constitutions  of  five  or  six  other  States,  but  I  have  not  been 
able  to  verify  it,  and  I  do  not  mention  them.  But  I  believe  in  substance  all  the  States 
have  this  language: 

Any  citizen  may  speak,  write  and  publish  his  sentiments  on  all  subjects,  being 
responsible  for  the  abuse  of  that  liberty. 

Mr.  President,  not  only  has  nearly  every  State  in  the  Union  adopted  it,  but  not  a 
single,  solitary  State,  so  far  as  I  have  been  able  to  learn,  has  ever  rejected  it;  and  there 
is  considerable  difference  between  failing  to  adopt  a  new  thing  and  affirmatively  rejecting 
it  when  it  is  already  in  the  Constitution. 

We  had  that  matter  under  consideration  when  the  question  was  brought  up  as  to 
the  rejection  of  the  word  "Christian,"  and  many  gentlemen  on  this  floor  who  thought 
that  if  it  had  come  up  as  an  original  proposition,  they  might  have  voted  against  putting 
in  the  word  in  that  connection,  voted  to  retain  it;  for,  they  said,  and  said  truly,  that  if 
we  should  now  reject  it  the  action  would  be  misconstrued,  and  it  would  look  like  a 
repudiation  of  the  doctrine  of  Christianity,  which  we  do  not  wish  to  do. 

Now,  if  this  clause  I  now  propose  had  never  been  in  our  Constitution  at  all,  not- 
withstanding it  is  in  the  Constitution  of  nearly  every  other  State,  there  would  be  much 
more  room  for  opposition  to  inserting  it  than  there  would  be  now,  that  it  has  been  in 
there  for  thirty  years.  To  undertake  to  reject  it  would  look,  and  be  treated,  and  it  has 
been  treated,  as  a  repudiation  of  the  principle  of  free  speech. 

In  discussing  this  matter  my  distinguished  friend,  the  chairman  of  the  Committee 
on  Preamble  and  Bill  of  Rights,  used  this  language: 

It  does  seem  to  me,  besides,  that  we  have  just  had  in  this  country  a  lesson  of  the 
freedom  of  speech.  We  have  just  had  a  lesson  of  the  evils  that  come  from  allowing  a 
man  or  a  woman  to  speak  forever  on  all  subjects,  and  express  her  views,  subject  to  her 
liability  to  the  law.  We  should  not  encourage  it.  The  law  protects  them  in  their  rights 
and  their  liability  to  the  law  exists,  and  I  hope  there  will  not  be  any  change  in  the 
section  at  this  time. 

While  from  what  I  know  of  that  gentleman  I  cannot  believe  that  he  himself  intends 
any  attack  upon  freedom  of  speech,  I  ask  this  body  that,  if  hereafter  in  construing  this 
matter  this  debate  is  read,  and  that  language  is  read  in  connection  with  the  action  of 
this  House  in  striking  that  sentence  out  of  our  Bill  of  Rights,  can  it  not  be  construec: 
and  will  it  not  be  construed  either  as  a  repudiation  of  the  principle,  or  else  a  plain  ind- 
mation  that  freedom  of  speech  is,  after  all,  not  a  desirable  thing  that  we  should  protect 
or  encourage.  I  say  that  in  order  to  avoid  misunderstanding,  in  order  to  avoid  misrepre 
sentation,  in  order  to  avoid  misconstruction  as  what  we  do,  we  should  not  strike  out 
that  clause  from  the  Bill  of  Rights. 

Mr.  President,  is  it  entirely  true  that  freedom  of  speech  is  not  in  any  danger?  We 
all  know  what  the  sedition  laws  of  1798  attempted  to  do  on  that  subject.  Those  laws 
attempted  by  statute  to  curtail  the  freedom  of  speech.  Fortunately  they  were  of  tempo- 
rary duration  and  expired  by  their  own  limitation.  But  even  to-day  and  in  recent  years 
have  we  not  constantly  seen  fulminations  in  the  public  prints  of  the  country  by  people, 
saying  that  every  criticism  of  the  action  of  the  government  is  traitorous,  that  such 
language  is  seditious,  and  that  one  using  it  ought  to  be  punished  as  a  traitor  for  daring 
to  use  such  language?  I  say  there  is  such  a  tendency,  a  remote  tendency  it  may  be, 
but  a  growing  tendency,  and  one  which  we  should  do  nothing  to  encourage  or  to  wink  at. 

I  am  sure  that  no  member  of  this  body  desires  really  to  curtail  the  freedom  of 
speech,  and  many  of  them  have  relied  upon  the  fact  that  the  provision  in  our  legislative 
department  article  is  sufficient  to  cover  it.  But,  Mr.  President,  there  is  where  we  are 
mistaken.  That  does  not  cover  the  case,  and  I  trust  the  members  of  this  Convention  will 
bear  with  me  a  moment  on  that  subject. 
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The  provision  in  the  article  bearing  on  the  legislative  department  has  reference 
solely  to  the  passing  of  statutes  on  this  subject.  It  has  reference  solely  to  the  curtailing 
of  the  power  of  the  Legislature  to  abridge  the  freedom  of  speech;  but  it  leaves  the 
courts  and  all  the  judiciary  as  free  as  the  birds  of  heaven,  by  injunction  process  to 
exercise  as  complete  a  censorship  over  freedom  of  speech  in  this  country  as  could  be 
done  by  any  legislative  action. 

In  the  time  of  the  Star  Chamber,  that  right  was  exercised  freely  and  liberally  by 
the  courts,  and  my  distinguished  friend,  the  chairman  of  the  Committee  on  Bill  of  Rights, 
is  mistaken  in  saying  that  there  never  was  a  time  when  freedom  of  speech  was  impinged 
upon.  The  courts  enjoined  any  sort  of  speech  that  they  saw  fit  to  enjoin,  and  men  who 
violated  the  injunction  were  punished,  not  by  a  jury,  but  by  the  court  for  committing  a 
contempt  of  court  in  violating  that  injunction. 

Mr.  Green:    Do  you  say  that  any  chancery  court  ever  enjoined  a  man  from  speaking? 

Mr.  Braxton:    Yes,  sir. 

Mr.  R.  Walton  Moore:    There  was  the  Chicago  strike  case. 

Mr.  Braxton:  My  friend  from  Fairfax  suggests  the  case  that  went  up  from  Chicago. 
I  am  not  familiar  with  that  case.  But  there  are  several  cases.  The  Court  of  Star  Cham- 
ber again  and  again  exercised  that  right.  When  that  court  was  abolished,  when  the 
people  in  their  might  rose  up  and  abolished  it,  it  was  attempted  again  later  on  to  enjoin 
the  speaking  of  alleged  slanders,  and  Chief  Justice  Scroggs,  of  the  Kings  Bench,  who 
attempted  it,  was  Impeached  for  doing  so. 

Lord  Ellenborough,  in  Du  Bost  vs.  Beresford,  said  he  would  grant  such  injunction 
if  requested.  He  stated  from  the  bench  that  he  believed  it  was  a  proper  jurisdiction  for 
courts  of  equity  and  that,  if  requested  to  enjoin  an  alleged  slander,  he  would  do  it.  He  was 
greatly  criticised  for  it,  but  the  criticism  gradually  weakened  and  weakened  and  to-day,  as 
was  decided  in  the  case  of  Long  vs.  Bean,  reported  in  Law  Reports  26,  Chancery 
Division,  page  306,  it  is  laid  down  as  the  accepted  doctrine  in  England  that  a  court  of 
chancery  will  enjoin  an  alleged  slander  or  libel,  and  that  if  a  man  violates  such  injunc- 
tion he  has  no  right  of  trial  by  jury,  but  is  called  up  by  the  court  and  punished  for  con- 
tempt. 

In  the  case,  decided  in  1884,  in  the  Chancery  Division  of  the  Supreme  Court  of 
Judicature,  the  highest  court  in  England  that  I  know  of,  except  the  House  of  Lords, 
it  was  

Held,  by  Pearson,  J.,  and  the  Court  of  Appeal,  that  the  court  has  jurisdiction  to 
restrain  a  person  from  making  slanderous  statements  calculated  to  injure  the  business 
of  another  person,  and  that  this  jurisdiction  extends  to  oral  as  well  as  written  state- 
ments, though  it  requires  to  be  exercised  with  great  caution  as  regards  oral  statements, 
and  that  in  the  present  case  an  injunction  ought  to  be  granted. 

Suppose,  sir,  that  our  courts  should  attempt  that.  What  could  we  say  to  them?  So 
far  as  the  provision  in  the  legislative  article  is  concerned,  it  simply  says  the  Legislature 
shall  pass  no  statute  on  the  subject  and  the  court  would  say  "the  Legislature  has  passed 
no  statute."  If  you  see  fit  to  affirmatively  strike  out  this  provision  from  the  Bill  of 
Rights,  which  is  the  only  check  we  have  on  the  courts,  the  court  would  say  "we  will 
adopt  the  rule  which  now  prevails  in  England,  and  when  you  suspect  that  a  man  is  going 
to  slander  3^011,  go  into  court,  if  for  any  reasonable  cause  you  think  you  cannot  convict 
him  before  a  jury,  and  get  a  chancery  court  to  enjoin  him  from  repeating  the  slander, 
and  then  if  he  does  it,  we  will  try  him  for  it,  without  a  jury,  as  for  a  contempt  o'f 
court."  I  say,  sir,  that  this  is  one  of  the  essential  checks  against  a  growing  tendency  in 
this  country  known  as  "government  by  injunction." 

Mr.  R.  Walton  Moore:  I  may  say,  in  support  of  the  statement  of  the  gentleman 
from  Augusta,  that  the  very  thing  which  he  says  can  be  done  by  chancery  courts,  was 
done  by  a  Federal  court  in  Illinois  in  restraining  workmen  during  the  famous  strike  in 
Chicago,  from  printing  and  speaking,  and  they  were  in  that  way  prevented  from  express- 
ing their  sentiments.  The  injunction  did  not  stop  at  restraining  them  from  riotous  con- 
duct, but  it  went  to  the  extent  I  have  indicated.  The  matter  was  discussed  by  the 
58— Const.  Debs. 
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Supreme  Court  of  the  United  States  in  the  case  of  ex  parte  Debs,  which  brought  up  the 
consequent  contempt  proceedings,  and  I  recall  that  the  commission  appointed  by  Presi- 
dent Cleveland  to  investigate  that  strike,  and  which  made  an  elaborate  report,  criticised 
the  action  of  the  Federal  Circuit  Court;  and  while  up  I  may  remark  further  that  our 
Court  of  Appeals  has  decided  one  case — the  case  of  Louthan  vs.  Commonwealth,  79 
Virginia — in  which  the  provision  of  the  Bill  of  Rights  of  the  provision  of  the  article 
on  the  Legislative  Department  were  invoked  in  favor  of  the  liberty  of  the  citizen.  1 
do  not  undertake  to  say  whether  that  case  was  well  considered  and  decided  or  not. 

I  am  very  much  obliged  to  my  friend  from  Fairfax  for  mentioning  the  case  he 
did,  with  which  I  was  not  familiar.  But  in  the  case  of  Dailey  vs.  the  Court,  it  appeared 
that  a  subordinate  court  in  California  had  enjoined  certain  parties  from  saying  anything 
about  a  case  that  was  then  on  trial  in  that  court.  I  forget  the  name  of  the  man  being 
tried.  He  was  accused  of  murdering  one  or  two  women  in  a  church  out  there.  It  was  a 
case  which  attracted  a  good  deal  of  attention  at  the  time.  It  was  alleged  that  some 
actors  in  a  current  play  at  the  theatre  in  San  Francisco  contemplated  bringing  in  some 
reference  to  the  case  in  their  performance,  and  the  court  enjoined  those  men  from  mak- 
ing any  reference  to  it  or  any  comment  on  it.  The  case  went  to  the  Supreme  Court  of 
California,  and  that  court  reversed  the  lower  court  and  based  its  reversal  on  this  very 
article  in  the  Bill  of  Rights.  The  Supreme  Court  of  California  in  the  case  just  cited 
based  its  reversal  on  this  very  article  in  the  Bill  of  Rights,  not  on  the  article  with 
respect  to  the  legislative  department.  There  was  no  statute  in  California  on  the  sub- 
ject. In  that  case  the  court,  referring  to  this  article  in  the  Bill  of  Rights,  said  it  was 
intended  

For  the  abolishment  of  censorship,  and  for  the  courts  to  act  as  censors  is  directly 
violative  of  that  purpose. 

I  refer  to  the  case  of  Dailey  vs.  the  Supreme  Court,  decided  in  1896  in  California. 
Now  I  will  hear  the  gentleman  from  Danville. 

Mr.  Green:  The  very  first  article  of  amendment  to  the  Constitution  of  the  United 
States  provides  that  Congress  shall  pass  no  law  abridging  the  freedom  of  speech.  That 
was  done  because  Virginia,  for  one,  demanded  those  amendments  in  order  that  it  might 
come  in.  Virginia  at  that  time  did  not  have  it  in  her  own  Constitution,  nor  for  a  long 
time  after  that.  I  call  attention  to  show  that  even  where  they  have  that  provision  you 
cannot  let  men  run  riot  and  talk  as  they  wish  and  not  punish  them  by  law. 

Mr.  Braxton   If  the  gentleman  will  allow  me,  the  only  provision  in  the  Federal  Con- 
stitution that  I  know  of  is  the  first  article  of  amendment. 

It  does  not  apply  to  the  courts,  but  applies  only  to  legislative  action,  and  that  only  ^ 
in  the  case  of  Congress;  it  does  not  apply  to  State  action  at  all,  either  judicial  or  legisla-  j 
five.    It  is  as  follows: 

Congress  shall  make  no  law  respecting  an  establishment  of  religion,  or  prohibiting  I 
the  free  exercise  thereof;  or  abridging  the  freedom  of  speech,  or  of  the  press;  or  the 
right  of  the  people  peaceably  to  assemble,  and  to  petition  the  government  for  a  redress 
of  grievances.  || 

f 

Mr.  Green:  Does  not  the  gentleman  know  that  the  United  States  courts  have  noth-  | 
ing  except  statutory  jurisdiction;  that  they  have  no  common  law  jurisdiction,  but  all  j| 
their  jurisdiction  is  exercised  under  the  statutes  of  the  United  States?  j 

Mr.  Braxton:  What  about  their  equity  jurisdiction?  Is  that  statutory,  and  further  | 
than  that  they  are  authorized  to  exercise  general  equity  jurisdiction?  j 

Mr.  Green:  Purely,  under  the  law.  A  United  States  court  has  not  any  jurisdiction  j 
except  under  the  statutes  of  the  United  States,  and  the  statute  gives  it  general  equity  j 
jurisdiction.    That  is  the  reason  why  it  has  equity  jurisdiction.  ' 

Mr.  Braxton:  Exactly.  It  has  general  equity  jurisdiction,  and  it  undertook  in  the 
case  my  friend  from  Fairfax  mentioned  to  exercise  this  right  of  censorship  and  issued 
an  injunction  against  free  speech.   In  doing  that,  it  followed  the  decisions  of  the  English 
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courts  as  they  exist  to-day,  that,  in  the  absence  of  any  provision  in  the  Constitution  or 
the  statutes  to  the  contrary,  it  is  a  legitimate  use  of  equity  jurisdiction  to  act  as  censors 
in  such  matters  and  to  enjoin  the  speaking  of  a  slander  as  well  as  the  publication  of  a 
libel. 

Mr.  President,  when  a  man  under  the  Constitution  as  we  have  it  now,  violates  or 
abuses  the  liberty  of  speech,  he  is  liable  therefor,  and  he  is  liable  to  be  tried  by  a  jury, 
and  he  has  a  right  to  demand  a  trial  by  jury.  You  cannot  stop  him  beforehand.  He 
can  say  what  he  chooses,  and  he  may  be  punished  thereafter.  You  have,  or  ought  to 
have,  no  more  right  to  enjoin  a  man  from  tittering  a  slander,  than  you  have  a  right  to 
enjoin  him  from  committing  murder,  and  if  you  undertake  to  exercise  that  right,  if  you 
strike  out  this  provision  and  rely  simply  upon  the  provision  in  the  legislative  article, 
you  have  turned  loose  the  courts  of  chancery  to  follow  the  doctrine  laid  down  in  Eng- 
land, and  which  has  been  attempted,  in  one  or  two  cases  in  this  country,  as  has  been 
pointed  out,  to  deprive  a  man  of  the  right  of  trial  by  jury  by  enjoining  him  beforehand 
from  the  utterance  of  a  slander  and  then  punishing  him  afterwards  as  for  contempt, 
by  the  judge,  without  a  jury.  I  say,  sir,  that  as  sure  as  we  are  living,  if  we  depend 
upon  the  legislative  article  to  protect  us  against  such  an  abuse  as  that,  we  will  find 
ourselves  leaning  on  a  broken  staff. 

The  present  form,  Mr.  President,  is  one  of  almost  universal  application  in  this 
country.  As  I  stated,  it  has  been  known  and  recognized  not  only  in  substance,  but  in 
form,  for  over  a  hundred  years.  It  has  been  commented^  on,  recognized,  and  approved 
by  all  the  text-writers  on  this  subject  from  the  days  of  Chancellor  Kent  do^m.  As  has 
been  well  said  in  reference  to  such  forms,  "time  consecrates,  and  whatever  is  gray  with 
age,  becomes  religion;"  and  I  say  that  when  we  have  a  form  that  has  been  used  so  long, 
the  exact  scope  and  meaning  of  which  we  understand,  which  has  been  construed  time 
and  again,  we  had  better  follow  that  form  than  attempt  to  improve  it. 

Free  speech  is  as  absolutely  essential  to  free  thought  and  free  government  as  is 
freedom  of  the  press,  and  I  know  that  my  learned  friend,  the  chairman  of  the  Com- 
mittee on  the  Bill  of  Rights,  will  agree  with  me  in  that.  If  we  are  to  be  frightened 
from  our  propriety  by  the  wild  talk  of  half-crazy  anarchists,  we  will  give  greater  effect 
to  their  crimes  than  they  themselves  ever  could,  for  the  curtailment  or  abolition  of  free 
speech  is  worse  tlian  the  assassination  of  Presidents.  There  is  nothing  that  could  occur 
to  this  State  worse  than  any  action  of  this  Convention  which  would  wink  at  the  authoritj 
.of  courts,  legislatures-  or  other  bodies  to  stifle  free  speech  in  this  country. 
'  I  hope,  therefore,  that  we  will  not  make  this  great  mistake;  that  this  body  will  not 
be  guilty  of  this  great  and  unmistakable  folly  of  reptidiating  the  right  of  freedom  of 
speech,  by  striking  out  this  clause  which  I  now  offer,  from  the  Bill  of  Rights,  relying 
upon  a  clause  which  has  application  only  to  a  partictilar  department  of  otir  govern- 
ment, the  legislative  department,  and  leaving  free  the  courts  to  deprive  our  people  of 
jury  trials,  whenever  they  choose,  and  to  institute  in  this  country  to  that  extent,  at 
least,  government  by  chancery  injunction.  Error,  as  has  been  said,  is  always  harmless 
'When  tnith  is  left  free  to  combat  it,  and  if  you  leave  the  people  free  to  speak  and  pro- 
claim the  truth,  those  who  promulgate  error  will  be  rendered  haiTiiless.  The  mind  must 
be  free,  and  it  can  never  be  effectually  so  while  its  natural  agent,  speech,  is  enslaved 
jr  trammeled. 

Mr.  R.  Walton  Moore:  Permit  me  to  call  the  attention  of  the  gentleman  to  the 
-act  that  the  provision  in  the  article  on  the  legislative  department  is  not  broad  enough 
jto  meet  cases  that  might  arise.  It  inhibits  the  General  Assembly  from  enacting  any 
(law  abridging  freedom  of  speech  or  of  the  press.  But  it  has  no  reference  at  all  to  the 
-reedom  of  writing  or  the  freedom  of  publishing.  This  suggestion  is  offered  as  tending 
0  confirm  a  point  in  your  argtiment. 

Mr.  Braxton:  So  far  as  gentlemen  may  agree  with  me  that  the  provision  in  the 
irticle  on  the  legislative  department  does  not  cover  the  case,  I  take  it  there  is  no  ques- 
ion  that  they  will  vote  to  retain  this  clause  in  the  Bill  of  Rights.  But  I  appeal  to  those 
gentlemen  who  may  not  agree  with  me  in  that  respect,  and  I  ask  them  in  all  fairness  and 
■andor  if  they  do  not  admit  that  by  possibility,  at  least,  my  position  may  be  right,  and 
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if  it  can  be  by  possibility  right,  would  it  not  be  unwise  to  take  that  risk  when  there  is  no 
earthly  occasion  for  doing  it?  No  man  has  suggested  that  any  possible  harm  can  come 
from  leaving  this  clause  in  the  Bill  of  Rights.  I  have  pointed  out  to  you  where  I  verily 
believe  the  greatest  harm  will  come  if  you  leave  it  out.  Now,  I  say  if  we  must  commit 
error,  should  it  not  be  on  the  safe  side?  Shall  we  take  the  risk  of  curtailing  our  liberties 
in  this  respect,  of  discrediting  a  principle  that  is  so  hallowed  amongst  us  as  is  this, 
merely  because  that  principle  was  reiterated  by  what  the  gentleman  from  Danville  is 
pleased  to  call  "a  bad  crowd?"  I  trust  that  it  mlay  be  the  wish  and  the  decision  of  the 
Convention  to  restore  this  section  as  it  was  before. 

The  President:  The  question  is  on  agreeing  to  the  amendment  proposed  by  the 
gentleman  from  Augusta  (Mr.  Braxton),  which  the  Secretary  will  read. 

The  Secretary:    It  is  proposed  to  add  at  the  end  of  section  12  the  following: 

Any  citizen  may  freely  speak,  write  or  publish  his  sentiments  on  all  subjects,  being 
responsible  for  the  abuse  of  that  liberty. 

Mr.  Meredith:    Does  the  gentleman  leave  out  the  word  "freely?" 

Mr.  Braxton:  In  deference  to  the  wish  of  my  friend  from,  Norfolk  (Mr.  Thorn)  and 
others  who  take  that  view  I  have  left  it  out.  I  do  not  regard  it  as  essential.  I  merely 
put  it  in  because  that  was  the  form  usually  adopted. 

The  vote  was  taken  and  resulted — ayes,  37;  noes,  17,  as  follows: 

Yeas — ^Messrs.  George  K.  Anderson,  Manly  H.  Barnes,  Bouldin,  Braxton,  Brown, 
Chapman,  Crismond,  Dunaway,  Earman,  Eggleston,  Garnett,  Gilmore,  Gillespie,  B.  T. 
Gordon,  James  W.  Gordon,  R.  L.  Gordon,  Hooker,  Ingram,  Kendall,  Lawson,  Lindsay, 
Lovell,  Meredith,  R.  Walton  Moore,  Mundy,  Newton,  O'Plaherty,  Pedigo,  Phillips,  Pol- 
lard, Smith,  Thom,  Turnbull,  Waddill,  Walker,  Yancey,  the  President — 37. 

Nays — Messrs.  Barbour,  Boaz,  Cameron,  Carter,  Cobb,  Green,  Gregory,  Hamilton, 
Hunton,  G.  W.  Jones,  Mcllwaine,  Quarles,  Vincent,  Watson,  Westcott,  Willis,  Wise — 17. 

On  motion  of  Mr.  Meredith,  the  Convention  adjourned  until  to-morrow,  Tuesday, 
October  22,  1901,  at  10  o'clock  A.  M. 


TUESDAY,  October  22,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 

Prayer  by  Rev.  George  Cooper,  D.  D.,  of  Richmond. 

Messrs.  Pollard,  James  W.  Gordon,  George  K.  Anderson,  and  Gregory  presented 
petitions  relating  to  licensing  the  sale  of  intoxicating  liquors. 
Mr.  Turnbull  proposed  the  following  resolution: 

Resolved,  That  when  the  Convention  adjourns  on  Friday,  the  25th  instant,  it  ad^- 
journ  to  meet  on  Thursday,  the  7th  day  of  November,  1901,  at  12  o'clock  M,,  wiuiciu 
pay  during  the  recess. 

Mr.  Barbour  called  the  pending  question. 

The  pending  question  being  ordered,  the  vote  was  put  on  the  resolution,  and  it  was 
agreed  to — ayes,  44;  noes,  13,  as  follows: 

Ayes— Messrs.  George  K.  Anderson,  Barbour,  Manly  H.  Barnes,  Brown,  Camei^on, 
Carter,  Chapman,  Cobb,  Crismond,  Dunaway,  Earman,  Fairfax,  Garnett,  Gilmore,  Wi- 
lespie,  James  W.  Gordon,  Green,  Gregory,  Hardy,  Hatton,  Hunton,  Claggett  B.  Jones, 
G.  W.  Jones,  Keezell,  Kendall,  Lawson,  Lovell,  Micllwaine,  Moncure,  Thomas  L.  Moore, 
Newton,  Parks,  Pettit,  Quarles,  Smith,  Thom,  Turnbull,  Vincent,  Walker,  Westcou, 
Willis,  Wise,  Yancey,  the  President— 44.  TTT^unTi 

Noes— Messrs.  Boaz,  Bouldin,  Brooke,  B.  T.  Gordon,  Ingram,  Lindsay,  K.  vvaii.uu 
Moore,  O'Plaherty,  Pedigo,  Phillips,  Pollard,  Waddill,  Watson — 13. 
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Bill  of  Rights. 

The  President:     The  unfinished  business  is  the  report  of  the  Committee  o^n  Pre- 
amble and  Bill  of  Rights  as  amended  in  Committee  of  the  WTiole. 
Section  12  as  amended  was  then  agreed  to. 

Sections  13,  14,  15,  16,  17,  and  18,  of  Article  1.  and  Articles  II.  and  III.  were  read  and 
adopted. 

The  President:  The  Chair  calls  attention  to  the  motion  made  by  the  gentleman 
from  Warren  Olv.  O'Flahertyj  to  reconsider  the  vote  by  which  section  S  vras  adopted. 

:\Ir.  O'Flaherty:  Mr.  President,  the  local  option  law  is  rendered  ineffective  because 
of  the  fact  that  the  Commonwealth  has  no-t  the  right  of  appeal,  and  I  do  hope  that  tlie 
Convention  will  reconsider  this  section  and  permit  to  the  Commonwealth  the  right  of 
appeal  in  cases  of  violation  of  the  local  option  law. 

I  know  from  practical  experience,  and  I  do  not  doubt  it  is  the  experience  of  everj- 
other  gentleman  here,  that  under  the  law  as  it  is  now,  authority  and  power  having  been 
given  to  magistrates  to  try  misdemeanor  cases,  we  are  absolutely  at  the  mercy  of  any 
magistrate  who  wishes  to  dismiss  a  case  of  violation  of  the  local  option  law. 

I  will  state  further  that  it  is  not  easy  to  get  a  conviction  even  if  yoti  have  the  best 
of  evidence  and  come  into  court  full-handed.  The  man  may  be  a  violator  of  the  law,  and 
yet  often  there  is  such  prejudice  against  the  execution  of  local  option  laws  in  a  com- 
munity where  the  sentiment  is  overwhelmingly  in  favor  of  the  local  option  law,  that  tlie 
!  magistrate  will  not  give  a  fair  decision. 

I  I  call  attention  to  another  fact,  that  by  this  method  we  are  forced  to  call  upon  men 
not  skilled  and  learned  in  the  law  to  pass  upon  abstract  and  abtruse  propositions  of 
law.  I  do  hope  that  the  Commonwealth  will  be  given  the  right  of  appeal  in  this  matter, 
as  it  relates  in  an  indirect  way  to  the  revenue,  and  the  same  motives  that  actuated  the 
Convention  in  giving  the  Commonwealth  the  right  of  appeal  in  cases  relating  to  the 
revenue  should  actuate  us  to  do  likewise  in  this  matter. 

I  wish  to  call  the  attention  of  the  Convention  to  the  fact  that  these  cases  must  be- 
tried  in  the  magistrate's  court.  They  cannot  be  tried  in  the  county  court  even  without 
an  appeal  on  the  part  of  the  Commonwealth,  and  I  do  not  think  they  are  revenue  cases- 
within  the  meaning  of  the  law  and,  therefore,  there  would  not  be  any  appeal. 

I  do  not  claim  to  be  any  more  of  a  temperance  man  than  are  the  other  members 
of  this  Convention,  but  I  do  believe  as  a  matter  of  principle  that  where  a  people  have- 
spoken,  and  have  spoken  in  favor  of  a  local  option  law,  we  ought  to  make  it  effective. 
If  we  are  going  to  have  local  self-government  let  us  have  it  in  such  shape  that  that  local 
;  I  self-goYernment  is  not  rendered  inefficient. 

I  shall  not  detain  the  Convention  longer.  I  ask  gentlemen  to  reconsider  this  matter 
!  and  adopt  the  amendment. 

Mr.  Walker:  Mr.  President,  I  hope  the  motion  of  the  gentleman  from  Warren  will 
not  prevail.  It  seems  to  me  it  would  be  unsound  in  principle,  unwise  and  inexpedient  to 
adopt  the  amendment  which  the  gentleman  desires  to  propose  if  the  motion  to  re- 
consider is  carried. 

As  I  understand,  the  gentleman  proposes  to  oft^r  an  amendment  which  provider 
that  the  principle  that  no  man  shall  be  placed  twice  in  jeopardy  for  the  same  offense 
?hall  not  prevail  in  cases  where  a  man  is  charged  with  a  violation  of  the  local  option 
law.  We  have  already  excepted  from  the  operation  of  that  principle  cases  in  which 
^ there  are  charges  of  the  violation  of  the  revenue  laws  of  the  State.  It  seeme  to  me  we 
Ihave  gone  quite  far  enough,  and  I  believe  further  tnan  we  ought  to  have  done,  and  we 
'certainly  ought  not  to  go  any  further. 

I  am  as  much  opposed  as  is  the  gentleman  from  Warren  or  any  other  gentleman  to 

tnolations  of  the  local  option  law.  I  am  not  in  sympathy  with  its  violation.  I  have 
^  o  more  sympathy  with  the  violation  of  the  laws  against  murder,  however,  or  arson,  or 
any  other  heinous  crime  than  I  have  with  violations  of  local  option  laws.  It  seems  to 
me  that  if  there  is  any  difficulty,  and  I  cannot  conceiye  that  there  is,  about  convictions; 
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in  cases  of  violation  of  the  local  option  law  because  of  the  original  jurisdiction  of  justices 
of  matters  of  that  sort,  it  is  a  trouble  which  can  be  cured  by  the  Legislature,  and  there 
is  no  need  whatever  of  any  provision  in  the  Constitution  respecting  it. 

I  understand  the  gentleman  bases  his  contention  on  the  ground  that  when  these 
cases  are  brought  before  a  justice  of  the  peace  it  is  difficult  to  get  convictions,  and 
that  in  order  to  do  so  it  is  often  desirable,  when  a  man  has  been  acquitted  before  a 
justice  of  the  peace,  that  he  shall  be  tried  again  by  the  county  court.  The  Court  of 
Appeals  has  decided  as  the  gentleman  himself  admitted  in  his  statement  yesterday, 
that  selling  liquor  without  a  license  in  a  local  option  district  is  a  violation  of  the  gen- 
eral revenue  laws  of  the  State,  and  that  for  such  a  violation  of  the  general  revenue 
laws  a  man  may  be  indicted  and  tried  in  the  county  court.  But  I  submit,  even  if  that 
was  not  true,  that  the  Legislature  could  arrange  the  jurisdiction  of  justices  in  the  mat- 
ter of  violations  of  those  laws,  and  there  is  no  necessity  whatever  for  undertaking  to 
make  an  exception  of  that  special  class  of  cases. 

Besides  that,  sir,  it  might  not  be  desirable  to  introduce  the  words  "local  option  law" 
into  the  Constitution  at  all.  It  is  possible,  at  least,  that  our  laws  on  that  subject  will 
be  changed  by  this  very  Constitution  which  we  are  framing.  If  one  of  the  propositions 
which  is  pending  before  a  committee  of  this  Convention  is  carried,  we  will  have  no 
more  local  option  elections,  and  our  whole  laws  with  reference  to  that  subject  will 
probably  undergo  a  change.  That,  it  seems  to  me,  is  another  reason  why  it  would  not 
be  desirable  to  undertake  to  make  any  constitutional  provision  based  on  the  present 
status  of  our  laws  in  regard  to  local  option. 

It  seems  to  me,  sir,  that  there  is  no  good  reason  at  all  why  we  should  have  any 
such  additional  exception  to  the  section  as  it  now  stands,  and  I  hope  very  much  tiiat 
the  motion  will  not  prevail. 

Mr.  O'Flaherty:  Now,  I  wish  to  call  the  attention  of  the  Convention  to  this  point. 
Take  the  town  of  Front  Royal,  where  we  had  a  charter  up  to  the  last  session  of  the^ 
Legislature,  under  which  the  maximum  fine  was  $20  and  no  imprisonment.  We  have 
had  that  amended  so  that  we  may  fine  up  to  $500  and  incarcerate  for  a  violation  of  the 
local  option  law. 

The  general  revenue  law  does  not  punish  in  that  way.  The  general  revenue  law 
we  think  is  not  sufficient,  and  for  that  reason  we  asked  the  Legislature  to  give  us  the 
power  to  fine  and  imprison,  making  a  more  severe  punishment.  If  the  Commonwealth 
has  not  the  right  of  appeal  in  that  particular  case,  we  are  forced  to  do  one  of  two 
things — ^to  abandon  our  law  entirely  or  to  go  and  punish  under  the  general  revenue  ia^^ 

I  desire  to  say,  in  response  to  the  gentleman  from  Westmoreland,  in  regard  to  tii; 
question  whether  we  will  get  through  a  general  temperance  legislative  act,  that  it  is 
very  questionable  and  doubtful.    The  gentleman  himself  will  not  say  he  will  vote  for  it,  ,1 
and  there  is  no  man  on  this  floor  who  can  say  that  the  Quarles-Barbour  proposition  ^^'iil 
get  through.    There  is  no  man  on'  this  floor  who  with  safety  can  predict  anything  in  | 
respect  to  it,  and  I  dare  say  there  are  not  half  a  dozen  men  here  who  are  willing  toj 
pledge  themselves  to  it  without  further  consideration.    That  is  simply  the  ghost  of  a|| 
show.  |i 

Here  is  a  local  option  law  which  is  in  existence.  We  know  what  we  have.  Wej 
seek  to  make  it  more  effective,  and  the  gentleman  does  not  say  he  is  in  favor  oi  thejj 
Quarles-Barbour  resolution,  and  yet  he  would  sidetrack  us  with  the  hope  that  we  raayi 
get  that  through.  I  say  that  that  is  not  a  fair  way  to  treat  this  matter.  I  want  this  toj 
stand  on  its  own  feet.  If  it  is  not  right  to  give  the  Commonwealth  the  right  of  appeaLi 
in  local  option  law  cases,  let  us  not  give  it.  If  it  is  right,  let  us  give  it,  regardless  of, 
what  we  may  do  in  the  future.  | 

The  gentleman  says  he  thinks  it  would  be  unwise  and  inexpedient,  but  he  did  nolj 
say  in  what  respect.  T  see  no  principle  on  which  we  should  not  put  a  man  in  jeopard}} 
twice  for  a  violation  of  the  local  option  law  as  much  as  for  a  violation  of  the  revenufj 
law.  How  can  you  justify  this  on  principle?  This  Convention  gave  up  that  principlf; 
by  inserting  certain  exceptions,  wl;en  it  permitted  appeals  in  revenue  cases.  That  is  tin^ 
law  in  the  United  States  courts,  where  there  are  appeals  in  revenue  cases;  and  in  neai'l;f 
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all  of  the  States  of  the  Union  there  are  appeals  in  revenue  cases.  There  are  very  few 
principles  that  do  not  have  exceptions,  and  this  is  one  in  which  I  think  we  should  make 
an  exception.  I  do  say  here  now  that  the  local  option  law  is  rendered  absolutely  in- 
effective in  many  cases. 

Mr.  Willis:  If  I  understand  your  argument,  it  was  based  largely  upon  the  state- 
ment that  local  otRcers  will  not  enforce  the  law.  If  the  sentiment  is  strong  enough 
there  in  favor  of  a  local  option  law,  is  it  not  strong  enough  to  turn  out  those  officers  who 
refuse  to  enforce  it? 

Mr.  O'Flaherty:  Not  necessarily  so.  That  is  a  specious  argument.  Every  man 
who  knows  anything  about  politics  knows  that  you  put  a  man  in  office  for  two  years, 
and  you  do  not  know  what  his  sentiments  are,  and  when  the  case  comes  up,  he  lets  it 
go  by,  and  releases  the  culprit.  You  cannot  turn  him  out  that  day.  You  have  to  wait 
until  there  is  a  new  election,  and  people  are  not  going  around  hunting  for  the  office  of 
justice  of  the  peace.  It  is  not  a  very  desirable  office.  You  elect  men  whose  opinions 
you  do  not  know,  and  I  know  that  the  politicians  as  a  rule  are  opposed  to  the  execution 
of  this  law,  and  politicians  generally  elect  the  men  they  want,  from  the  highest  officer 
in  the  county  to  the  lowest.  Oftentimes  the  mayor  or  the  magistrate  has  not  the  moral 
courage  to  execute  the  law,  for  fear  he  will  be  turned  down. 

Public  sentiment,  I  assert,  may  be  absolutely  and  unqualifiedly  in  favor  of  the  law, 
and  yet  the  officers  of  the  law  are  afraid  to  follow  that  public  sentiment.  The  gentleman 
himself  knows  that  is  true.  I  am  speaking  of  no  particular  district.  It  is  true  all  over 
the  State. 

This  is  not  my  own  individual  opinion,  sir.  I  have  consulted  with  gentlemen  who 
have  this  matter  at  heart;  I  have  consulted  with  lawyers  about  it;  and  the  very  fact 
that  the  Commonwealth  cannot  appeal  and  get  the  law  of  the  case  settled,  gives  the 
magistrates  power  to  do  as  they  please,  while  the  superior  court  has  not  an  opportunity 
to  pass  upon  the  law,  because  if  a  man  is  convicted  and  the  fine  is  very  small,  he  will 
paj-  it  rather  than  take  the  case  to  a  higher  court.  In  many  instances  the  magistrates 
in  the  lower  courts  do  not  know  what  the  law  means. 

If  Manchester  was  a  local  option  district,  you  could  ship  whiskey  there  by  the  cart 
load  from  the  city  of  Richmond,  on  order,  the  money  to  be  paid  there,  the  sale  made 
there,  and  under  the  decisions  of  the  county  courts  of  this  State,  the  man  would  not  be 
violating  the  local  option  law.  And  while  I  do  not  believe  there  is  a  circuit  court  in 
the  State  of  Virginia  which  would  sustain  that  contention,  yet  the  temperance  people 
have  their  hands  so  tied  that  they  cannot  get  the  opinion  of  the  circuit  court  or  the 
supreme  court.   I  appeal  to  gentlemen  if  that  is  right. 

They  say  do  not  put  a  man  twice  in  jeopardy.  You  are  putting  in  jeopardy  the 
morals  and  the  better  class  of  people  of  the  community.  The  good  people  of  the  local 
option  district  are  in  jeopardy  evevy  day  of  their  lives,  and  yet  we  are  not  in  favor  of 
putting  a  man  twice  in  jeopardy,  on  a  technical  construction  of  what  jeopardy  means, 
because  we  cannot  get  the  decision  of  a  competent  court.  I  do  say  that  while  the 
inferior  courts  are  competent  as  to  jurisdiction,  they  are  not  competent  to  decide  the 
questions  before  them. 

I  have  done  m^'  duty  in  presenting  this  matter  to  you.  I  ask  you  to  reconsider 
section  8  and  permit  us  to  amend  it. 

Mr.  Barbour:  Mr.  President,  I  do  not  agree  with  the  position  taken  by  the  gentle- 
man from  Vrestmoreland  (Mr.  Yv^alker),  that  if  the  principle  embodied  in  the  resolu- 
tions before  this  body  known  as  the  Barbour-Quarles  resolutions  are  incorporated  into 
the  Constitution,  it  would  necessarily  do  away  with  local  option  elections.  But  I  do 
fully  agree  with  him  in  the  position  that  there  is  no  necessity  for  the  modification  of 
this  section  of  the  Constitution  as  advocated  by  the  gentleman  from  Warren  (INIr. 
O'Flaherty. 

As  I  understand  his  position,  it  is  that  there  are  liable  to  be  miscarriages  of  justice 
in  local  option  cases.  I  do  not  see  that  that  should  be  put  on  any  other  basis  than  the 
miscarriage  of  justice  in  any  otlier  case.  We  all  know  that  there  are  criminal  cases  in 
v.'hich  it  is  very  hard  to  get  convictions. 
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Mr.  O'Flaherty:  Do  you  not  know  as  a  lawyer  that  it  is  harder  to  convict  a  man 
for  selling  liquor  without  a  license  or  for  a  violation  of  the  local  option  law  than  it  is 
to  convict  a  man  of  murder?  Do  you  not  know  that  it  requires  twice  as  much  evidence 
to  do  it  in  the  State  of  Virginia? 

Mr.  Barbour:  No,  sir;  I  do  not.  We  all  know  that  there  are  great  numbers  of 
acquittals  in  murder  cases  when  there  should  not  be,  but  for  that  reason  would  the 
gentleman  advocate  an  appeal  to  the  Commonwealth  in  murder  cases?  Gambling  cases, 
so  far  as  my  observation  goes,  are  the  hardest  as  a  class  in  which  to  secure  a  conviction, 
and  yet,  would  the  gentleman  advocate  an  appeal  to  the  Commonwealth  in  those  cases? 
And  so  through  the  whole  gamut  of  criminal  statutes. 

There  are  liable  to  be  miscarriages  of  justice,  but  I  do  not  think  that  is  any  reason 
why  we  should  do  away  with  the  great  principle  that  when  a  man  has  once  gone  through 
with  a  trial  of  a  case  on  its  merits,  he  should  again  be  subjected  to  prosecution;  and  I 
hope  the  motion  of  the  gentleman  from  Warren  will  be  voted  down. 

The  vote  was  then  taken  and  resulted — ^ayes,  14;  noes,  45,  as  follows: 

Yeas — Messrs.  Manly  H.  Barnes,  Chapman,  Earman,  Gillespie,  James  W.  Gordon, 
Lincoln,  Meredith,  Thomas  L.  Moore,  Mundy,  O'Flaherty,  Pedigo,  Phillips,  Vincent,  Wad- 
dill— 14. 

Nays — Messrs.  George  K.  Anderson,  Barbour,  Boaz,  Bouldin,  Brooke,  Brown,  Carter, 
Cobb,  Crismond,  Dunaway,  Eggleston,  Fairfax,  Garnett,  Gilmore,  B.  T.  Gordon,  Green, 
Gregory,  Hardy,  Hatton,  Hunton,  Ingram,  Claggett  B.  Jones,  G.  W.  Jones,  Keezell,  Ken- 
dall, Lavs^son,  Lindsay,  Lovell,  Mcllwaine,  Moncure,  R.  Walton  Moore,  Parks,  Pettit, 
Pollard,  Quarles,  Smith,  Thorn,  Turnbull,  Walker,  Watson,  V\/'estcott,  Willis,  Wise,  Yan- 
cey, the  President — 45. 

Mr.  Smith  offered  as  a  substitute  for  the  report  of  the  committee,  as  amended,  the 
Declaration  of  Rights  adopted  in  1776,  and  addressed  the  Convention  as  follows: 

Speech  of  Mr.  Smith. 

Mr.  President,  the  substitute  I  have  proposed  for  the  report  of  the  Committee  of  the 
Whole  on  the  Preamble  and  Bill  of  Rights  is  the  Declaration  of  Rights  adopted  in  1776. 

I  have  been  prompted  to  take  this  step  by  the  changes  suggested  in  this  instrument 
and  embodied  in  that  report;  by  amendments  startling  to  those  who  have  ever  regarded 
it  as  the  most  striking  declaration  of  rights  of  man  and  endeared  to  Virginians  by  reason 
of  its  associations  and  intrinsic  worth;  by  modifications  more  pronounced  than  any  ever 
proposed  or  incorporated  in  it  by  any  Convention  since  its  adoption,  and  by  alterations 
that  will  change  its  character  from  that  of  a  chart  of  liberty  into  a  code  of  penal  laws. 

The  Declaration  of  Rights  was  not  intended  to  be  engrafted  upon  the  organic  law, 
and  was  not  a  part  of  the  Constitution  of  the  State  prior  to  the  Constitution  framed  by 
the  Convention  of  1867.  That  body,  composed  in  a  measure  of  aliens  and  strangers,  could 
not  feel  or  express  the  veneration  and  affection  entertained  by  Virginians  for  the  evi- 
dences of  her  past  and  brilliant  career. 

If  the  changes  in  the  law  such  as  are  proposed  are  deemed  advisable  by  this  Con- 
vention, let  them  be  placed  in  the  appropriate  articles  in  the  body  of  the  Constitution. 

Mr.  President,  I  revere  my  native  State,  Tidewater,  the  Valley,  Southwest  Virginia, 
the  South  Side  and  Piedmont  Virginia,  the  Northern  Neck,  the  Peninsular,  and  the  East- 
ern Shore,  each  possessing  its  peculiarities  and  distinctive  attractions,  all  having  a  place 
in  my  admiration,  but  as  in  all  things  pertaining  to  the  affections  comparisons  exist,  so 
in  this  respect  with  me  there  is  a  preference,  and  whilst  loving  all  sections  and  parts  of 
the  Commonwealth,  my  heart  is  in  the  foothills  of  Virginia,  where  every  breeze  that 
blov/s  over  its  pine  and  cedar-capped  hills  comes  laden  with  perfume  and  the  spice  of  life. 

But,  sir,  mere  physical  beauties,  though  pleasing  to  the  senses,  do  not  constitute  a 
State — that  invisible  and  ever  enlarging  web  of  human  affairs  in  whose  structure  every 
mesh  is  some  striking  and  prominent  event  in  the  history  of  the  body  politic,  the  elimi- 
nation of  any  one  of  which  will  not^jnly  mar  the  symmetry  and  beauty  of  the  whole,  but 
end  in  its  destruction. 
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A  State  as  a  political  entity  is  composed  of  its  present  inhabitants,  but  "The  State" 
is  not  only  what  it  is  to-day,  but  what  it  has  been,  embodying  all  the  sufferings,  the 
trials,  the  conflicts,  the  victories  of  the  past;  inheriting  the  memory  of  the  great  and 
good  men  who  have  inhabited  it  and  the  good  and  virtuous  deeds  by  them  performed; 
illuminated  by  the  splendid  valor  of  its  warriors,  the  martyrdom  of  its  patriots,  the 
virtue  of  its  women,  the  wisdom  of  its  sages  and  philosophers,  and  the  political  triumphs 
of  its  statesmen. 

Virginia  has  been  called  "the  Mother  of  States  and  of  Statesmen."  Justly  may  she 
be  given  the  foremost  place  in  the  family  of  the  colonies  and  in  the  Union  of  the  States. 

Her  settlers  were  an  adventurous  and  hardy  band,  actuated  by  the  free,  independent, 
and  robust  spirit  which  has  descended  to  and  ever  characterized  their  progeny.  Love  of 
right,  justice,  and  personal  independence,  coupled  w^ith  a  marked  gentleness  of  deport- 
ment and  consideration  for  others,  has  always  distinguished  them  as  a  peculiar  and  dis- 
tinct people. 

It  was  a  Virginian  who  kindled  the  fire  of  patriotism  in  the  hearts  of  the  colonists; 
it  was  a  Virginian  who  commanded  and  led  the  armies  of  the  Revolution  to  victory  and 
to  freedom;  it  was  a  Virginian  who  framed  "the  Declaration  of  Independence,"  announc- 
ing the  birth  of  what  has  grown  to  be  the  mightiest  of  all  civilized  nations;  it  was  a 
Virginian  who  framed  "the  Declaration  of  Rights,"  drawing  his  inspiration  from  nature; 
it  was  a  Virginian  who  enjoyed  the  distinction  of  being  the  greatest  jurist  of  the  cen- 
tury; in  fact,  nearly  every  station  and  post  of  honor  in  the  Federal  government,  civil  and 
military,  has  been  occupied  by  Virginians  who  adorned  the  positions. 

In  glancing  back  upon  the  history  of  this  country  and  its  early  struggles  we  Avill 
remember  that  our  success  in  the  French  and  Indian  war  was  the  fact  that  decided  the 
English  instead  of  the  French  was  to  be  the  ruling  race  in  the  new  world.  It  was  the 
j  imperial  domain  acquired  in  this  war  that  Virginia  presented  to  the  general  government. 

This  great  area  of  land  was  known  as  "the  Northwest  Territory."  On  Tuesday,  2d 
January,  1781,  in  the  House  of  Delegates  of  Virginia,  a  resolution  was  passed,  afterwards 
agreed  to  by  the  Senate,  vrhich  opens  as  follows: 

The  General  Assembly  of  Virginia  being  well  satisfied  that  the  happiness,  strength, 
and  safety  of  the  United  States,  depend,  under  Providence,  upon  the  ratification  of  the 
articles  for  a  Federal  union  between  the  United  States,  heretofore  proposed  by  Con- 
gress for  the  consideration  of  the  said  States,  and  preferring  the  good  of  their  country 
to  every  object  of  smaller  importance.  Do  Resolve,  That  this  Commonwealth  will  yield 
to  the  Congress  of  the  United  States  for  the  benefit  of  the  said  United  States,  all  right, 
title  and  claim  that  the  said  CommonAvealth  hath  to  the  lands  northwest  of  the  river 
Ohio,  upon  the  following  conditions,  to-wit:  That  the  territory  so  ceded  shall  be  laid 
out  and  formed  into  States  containing  a  suitable  extent  of  territory,  and  shall  not  be 
less  than  one  hundred  nor  more  than  one  hundred  and  fifty  miles  square,  or  as  near 
thereto  as  circumstances  will  admit;  That  the  States  so  formed  shall  be  distinct,  repub- 
lican States,  and  be  admitted  members  of  the  Federal  union,  having  the  same  rights 
of  sovereignty,  freedom  and  independence  as  the  other  States. 

Thus,  five  great  States — Ohio,  Illinois,  Indiana,  Michigan,  Wisconsin,  and  that  part 
of  Minnesota  east  of  the  Mississippi  river — were  formed  from  "the  Northwest  Territory," 
the  princely  gift  of  the  State  of  Virginia  to  the  Union. 

It  was  Virginia  who  gave  birth  to  Stonewall  Jackson,  the  mightiest  captain  of  the 
age,  and  as  we  have  sat  in  session  through  the  long  summer  days,  every  zephyr  wafted 
through  this  casement  seemed  to  bear  upon  its  gentle  wave  a  message  from  the  spirit 
of  that  stern  patriot  whose  image  is  perpetuated  in  bronze  within  our  view,  whose 
memory  survives  and  will  ever  live  in  the  hearts  of  his  countrymen,  a  message  that  tells 
IS  peace  has  its  duties  and  victories  as  well  as  war,  and  enjoining  upon  us  as  worthy 
•^ons  of  heroic  sires  to  treasure  and  preserve  our  civilization  and  our  race. 

Virginia,  too,  is  the  mother  of  that  great  chieftain  who,  commanding  the  army  of 
Northern  Virginia,  shared  the  fortunes  of  that  magnificent  array  of  Southern  chivalry 
md  merited  and  won  the  admiration  of  the  world.  Splendid  in  war,  gifted  by  nature 
^'ith  all  the  attractions  and  virtues  which  adorn  a  great  man,  he  "wore  the  white  flower 
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of  a  blameless  life"  and  enjoyed  alike  the  confidence,  esteem,  and  affection  of  friend  and 
foe. 

To  Virginia  belongs  Gettysburg,  before  whose  embattled  heights  stood  her  warrior 
sons,  where  many  bled  and  many  died,  but  where  all  fought  for  Virginia;  and  as  far  in 
the  vistas  of  time  as  honor,  courage,  devotion,  and  love  of  country  shall  be  the  badge  of 
true  manhood  will  the  names  of  Virginia  and  Gettysburg  be  linked  in  imperishable  union. 

And  if  to  Virginia  belongs  the  history  of  that  innumerable  band  of  her  sons  who  in 
the  Civil  War  offered  their  lives  a  willing  sacrifice  upon  the  altar  of  their  country,  no 
less  to  her  belong  those  who  fought  with  them,  but  who  survived  the  conflict  and  lived 
to  illustrate  the  greatness  of  our  people  in  a  period  of  humiliation  and  of  woe. 

When  we  call  the  roll  of  Virginia  statesmen,  orators,  warriors,  philosophers,  patriots, 
heroes,  and  martyrs,  and  recount  their  exploits,  the  sacrifices  made  and  sufferings 
endured  for  the  good  of  mankind,  of  the  lofty  spirit  of  valor,  of  generosity,  of  gentleness, 
of  progress,  of  independence,  freedom,  and  love  of  country,  of  virtue  and  loyalty  which 
has  animated  them,  I  for  one  am  not  willing  to  obliterate  from  the  State  the  recollection 
of  a  single  one  of  their  great  and  imperishable  acts,  or  to  mar,  blemish,  or  change  the 
evidences  or  muniments  left  by  them  to  mark  and  signalize  the  temper  of  the  times  in 
which  they  lived.  Instead,  we  should  preserve  them  as  a  priceless  heritage  to  be  trans- 
mitted to  posterity  with  a  solemn  injunction  to  so  regard  and  treat  them. 

And  now,  Mr.  President,  we  have  our  part  to  play  in  forming  "The  State,"  some  in  a 
more  prominent  and  others  in  a  less  conspicuous  way,  but  all  charged  with  the  duty  of 
fidelity  to  the  sacred  cause. 

What  constitutes  a  State? 
Not  high-raised  battlement  or  labored  mound. 

Thick  wall  or  moated  gate; 
Not  cities  proud  with  spires  and  turrets  crowned, 

Not  bays  and  broad-armed  ports, 

No^ — men,  high-minded  men; 
Men  who  their  duties  know. 

But  know  their  rights,  and  knowing  dare  maintain. 

These  constitute  a  State; 
And  sovereign  l9.w,  that  State's  collected  will. 

O'er  thrones  and  globes  elate 
Sits  empress  crowning  good,  repressing  ill. 

Mr.  President,  the  Bill  of  Rights  comes  to  us  hoary  with  age  and  consecrated  by 
memories  of  the  past. 

It  was  my  purpose  when  this  body  assembled  on  the  12th  of  June,  the  125th  anni- 
versary of  the  adoption  of  "the  Declaration  of  Rights,"  to  have  moved  its  recognition  and 
adoption  here  as  it  was  conceived  and  expressed  by  its  framers,  but  when  I  gazed  upon 
the  splendid  representation  in  this  assembly  of  the  Commonvv^ealth's  moral  and  inteilvec- 
tual  powers  and  realized  what  a  minor  part  I  was  to  play  in  these  deliberations,  the  reso 
lution  vanished. 

Since  then  I  have  sat  in  Committee  of  the  Whole  all  through  the  lengthy  and  inter 
esting  debate  which  ensued  upon  the  report  of  the  Committee  on  the  Preamble  and  Bil 
of  Rights,  cherishing  the  hope  that,  moved  by  the  appeals,  the  pathos,  the  logic  and  argu 
ment  of  the  venerable  delegate  from  Fluvanna,  the  Committee,  impelled  by  a  commoj 
impulse,  would  vote  all  amendments  down  and  report  the  measure  as  it  originally  earn 
from  the  hands  of  patriot  draughtsmen.  I 

That  hope  rose  and  ebbed  with  each  session  of  the  Committee  of  the  Whole,  am 
finally  perished  with  its  report.  i 

And  now  to-day  we  stand  upon  the  brink  of  a  great  and  grave  responsibility,  and  j 
cannot  permit  that  report  to  receive  the  sanction  and  become  the  act  of  this  Conventioj 
without  entering  my  solemn  protest  and  having  that  protest  perpetuated  in  an  endurir 
and  permanent  manner.  | 
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Sir,  it  was  never  contemplated  or  intended  that  the  Bill  of  Rights  should  have  the 
force  or  form  of  law — that,  like  municipal  law,  it  should  be  a  rule  of  civil  conduct  pre- 
scribing what  is  right  and  forbidding  what  is  wrong. 

It  is  an  enumeration  of  the  inherent  rights  of  man  expressed  in  abstract  principles, 
designed  as  a  chart  and  guide  for  all  lovers  of  liberty  and  ever  to  be  kept  in  view  in 
framing  organic  law  for  States  living  under  a  constitutional  form  of  government.  It  was 
conceived  in  a  period  of  public  excitement  and  agitation  when  revolution  begets  great 
men  and  great  principles  or  is  begotten  of  them;  when  the  colony,  having  just  thrown 
off  the  yoke  of  a  despotic  monarch,  stood  ready  to  receive  the  mantle  of  Statehood. 

It  was  at  such  a  moment  that  the  Declaration  of  Rights  had  its  origin. 

It  was  placed  at  the  entrance  to  the  pathway  of  liberty  by  the  patriot  fathers  as  a 
beacon,  as  a  lighthouse  which  the  poet  has  so  beautifully  compared  to  hope — 

_    _      That  star  of  life's  tremulous  ocean. 

Sir,  it  is  the  Pole  star  of  the  constitutional  firmament.  Let  us  not  seek  to  obscure 
its  radiance,  but  let  us  rather  be  guided  by  its  perfect  light  along  the  difficult  road  of 
present  duty.  Let  it  remain  where  the  fathers  placed  it — the  fixed  star  of  constitutional 
liberty. 

Sir,  the  Bill  of  Rights  is  an  historic  name.  The  chief  muniments  of  the  British  Con- 
stitution as  a  growth  of  liberal  representative  government  are  "the  Magna  Charta"  and 
its  successive  extensions,  ''the  Habeas  Corpus  Act"  and  "the  Bill  of  Rights,"  the  princi- 
ples of  which  have  been  incorporated  in  all  the  written  constitutions  of  the  English- 
speaking  race. 

The  original  Bill  of  Rights  is  an  English  statute  of  1689,  in  the  reign  of  William  and 
Mary,  declaring  the  rights  and  liberties  of  the  subject.  In  its  broader  acceptation  it 
means  those  rights  which  belong  to  human  beings  as  such,  and  are  usually  accounted  to 
be  three — the  right  of  a  personal  security,  of  personal  liberty,  and  of  private  property. 
The  right  of  freedom  of  conscience,  if  not  involved  in  these  three,  should  be  added.  In 
a  word,  they  set  forth  the  personal  rights  of  individual  citizens  over  against  the  govern- 
ment. 

Sir,  we  live  during  an  era  of  great  and  rapid  changes.  The  literary,  scientific,  me- 
chanical, and  industrial  worlds  are  advancing  with  giant  strides  along  the  course  of  prog- 
ress, but  the  inherent,  inalienable,  and  God-given  rights  of  man  are  the  same  "yesterday, 
to-day,  and  forever."  (Applause.) 

The  substitute  was  rejected— ayes,  16;  noes,  39 — as  follows: 

Yeas — Messrs.  Brooke,  Dunaway,  Earman,  Eggleston,  Hancock,  Hatton,  Ingram, 
G.  W.  Jones,  Lincoln,  Marshall,  Moncure,  Mundy,  Pedigo,  Pettit,  Smith,  Thom — 16. 

Nays — Messrs.  Barbour,  Manly  H.  Barnes,  Boaz,  Bouldin,  Brown,  Carter,  Chapman, 
Cobb,  Crismond,  Fairfax,  Gilmore,  Gillespie,  B.  T.  Gordon,  James  W.  Gordon,  Gregory, 
Hardy,  Hunton,  Claggett  B.  Jones,  Keezell,  Kendall,  Lawson,  Lindsay,  Lovell,  Mcll- 
waine,  Meredith,  R.  Walton  Moore,  Parks,  Phillips,  Pollard,  Quarles,  Turnbull,  Vincent, 
Waddill,  Walker,  Watson,  Westcott,  Wise,  Yancey,  and  the  President — 39. 

Mr.  George  K.  Anderson  announced  that  he  was  paired  with  Mr.  Garnett,  who,  if  he 
were  present,  would  vote  in  the  affirmative. 

The  Bill  of  Ri-ghts,  as  amended  in  Committee  of  the  Whole,  was  agreed  to. 

The  President:  The  next  business  in  order  is  the  resolution  of  the  gentleman  from 
Danville  (Mr.  Green)  proposing  a  change  of  the  rules.    The  Secretary  will  read  it. 

The  Secretary  read  as  follows: 

Resolved.  That  when  a  report  from  the  Committee  of  the  Whole  is  under  considera- 
tion in  Convention,  all  speeches  on  said  report,  or  on  any  motion  to  change  or  amend 
such  report,  shall  be  limited  to  twenty  minutes,  and  no  member  shall  speak  more  than 
once  vithout  unanim.ous  consent. 

Mr.  Green:  I  wish  to  make  this  announcement  before  the  vote  is  announced,  if  the 
Chair  please.    There  was  an  understanding  announced  to  the  Committee,  made  between 
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the  chairman  of  the  Committee  on  the  Legislative  Department  and  the  gentleman  from 
Appomattox  (Mr.  Flood),  that  the  gentleman  from  Appomattox  would  withdraw  before 
the  Committee  of  the  V/hole  his  motion  to  reconsider  the  question  of  quadrennial  ses- 
sions, and  that  it  would  be  brought  into  this  hall  and  debated  on  the  floor  here  with  the 
same  right  that  it  would  have  in  Committee  of  the  Whole.  I  merely  remind  the  mem- 
bers of  the  Convention  of  this  understanding,  and  I  hope  no  gentleman  will  insist  on 
enforcing  this  rule  when  that  particular  question  comes  up  for  discussion. 
The  result  was  announced — ayes,  40;  noes,  17 — as  follows: 

Ayes — Messrs.  George  K.  Anderson,  Carter,  Chapman,  Cobb,  Crismond,  Earman, 
Fairfax,  Gilmore,  B.  T.  Gordon,  James  W.  Gordon,  Green,  Gregory,  Hardy,  Hatton,  Hun- 
ton,  G.  W.  Jones,  Keezell,  Lawson,  Lincoln,  Lindsay,  Lovell,  Marshall,  Mcllwaine,  Mere- 
dith, Moncure,  R.  Walton  Moore,  Mundy,  O'Flaherty,  Parks,  Phillips,  Pollard,  Quarles, 
Smith,  Thom,  Turnbull,  Vincent,  Waddill,  Westcott,  Willis,  Wise— 40. 

Noes — Messrs.  Barbour,  Manly  H.  Barnes,  Boaz,  Bouldin,  Brooke,  Brown,  Dunaway, 
Eggleston,  Hancock,  Ingram,  Claggett  B.  Jones,  Kendall,  Pedigo,  Pettit,  Walker,  Watson, 
the  President — 17. 

The  President:    The  next  business  in  order  is  the  resolution  submitted  by  the  gen- 
tleman from  Augusta  (Mr.  Quarles),  which  will  be  read. 
The  Secretary  read  the  resolution,  as  follows: 

Resolved,  That  whenever  the  Committee  of  the  Whole  finds  itself  without  a  quorum, 
the  chairman  shall  cause  the  roll  to  be  called,  and  thereupon  the  Committee  shall  rise, 
and  the  chairman  shall  report  the  names  of  the  absentees  to  the  Convention,  which  shall 
be  entered  on  the  Journal;  but  if  on  such  call  a  quorum  shall  appear,  the  Committee 
shall  thereupon  resume  its  sitting  without  further  order  of  the  Convention. 

Mr.  Quarles:  Mr.  President,  the  purpose  of  this  rule  is  to  authorize  the  Chairman  of 
the  Committee  of  the  Whole  to  have  the  roll  of  members  called,  with  two  objects  in 
view — first,  to  ascertain  more  definitely  whether  a  quorum  is  present,  for  if  not  present 
on  a  division  then  the  roll  will  be  called  without  the  committee  rising;  and,  second,  to 
constrain  members  to  remain  in  their  seats.  It  does  not  provide  for  the  calling  of  the 
yeas  and  nays  on  any  question  in  Com.mittee  of  the  Whole,  but  leaves  the  rules  governing 
the  Committee  of  the  Whole  unaltered  in  that  respect.  This  rule  is  in  use  in  the  Na- 
tional House  of  Representatives. 

The  resolution  was  agreed  to. 

The  Convention  adjourned  until  to-morrow,  Wednesday,  October  23,  1901,  at  10  o'clock 
A.  M. 


WEDNESDAY,  October  23,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 
Prayer  by  Rev.  W.  F.  Dunaway,  D.  D. 

On  motion  of  Mr.  Thomas  H.  Barnes,  the  Convention  resolved  itself  into  Committee 
of  the  Whole  for  the  purpose  of  further  considering  the  report  of  the  Committee  on  the 
Organization  and  Government  of  Counties,  Mr.  Wise  in  the  chair. 

The  question  before  the  Committee  was  the  amendment  offered  by  Mr.  Watson  to 
the  amendment  of  Mr.  Quarles. 

It  was  temporarily  passed  by,  and  the  Secretary  read  the  balance  of  section  1,  as 
follows:  & 

And  so  many  commissioners  of  the  revenue  as  may  be  provided  by  law,  who  shall 
be  paid  per  capita  as  well  as  a  percentage  on  the  amount  of  property  listed  by  them, 
and  who  shall  list  and  return  for  taxation  all  classes  of  personal  property,  and  discharge 
such  other  duties  as  may  be  prescribed  by  law,  and  who  shall  be  ineligible  to  the  same 
office  for  the  next  succeeding  term. 
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:\Ir.  Eggleston  moved  to  strike  out  the  words  '"who  shall  be  paid  per  capita  as  well 
as  a  percentage  on  the  amount  of  property  listed  by  them,  and."' 
The  motion  was  agreed  to. 

Mr.  Stebbins  moved  to  insert  after  the  word  ■"law,"  the  words  "who  shall  be 
appointed  by  the  judge  of  the  Circuit  Court  of  the  county/"  and  to  strike  out  the  words 
"and  who  shall  be  ineligible  to  the  same  office  for  the  next  succeeding  term." 

Mr.  Thorn:  Mr.  Chairman,  in  connection  with  the  amendment  suggested  by  the 
gentleman  from  Halifax,  I  desire  to  call  the  attention  of  the  committee  to  the  fact  that 
it  has  been  an  immemorial  custom  in  Virginia  for  the  people  to  keep  in  their  own  hands 
all  matters  connected  with  their  own  taxation.  Ever  since  the  foundation  of  this  gov- 
ernment the  commissioners  of  the  revenue  have  been  elected  by  the  people.  Upon  the 
principle  that  the  surest  and  easiest  method  of  tyranny  is  through  the  medium  of  taxa- 
tion, as  old  as  the  great  principle  of  liberty  in  England,  as  old  as  the  great  principle  of 
hberty  in  Virginia,  it  has  been  considered  necessary  to  keep  in  the  hands  of  the  people 
themselves  all  matters  connected  with  their  own  taxation.  They  elect  the  men  who  are 
to  lay  the  taxes;  they  elect  the  men  who  are  to  assess  the  taxes;  they  elect  the  men 
who  are  to  collect  the  taxes.  That  has  been  considered  as  a  fundamental  principle  in 
the  system  of  laws  of  this  State,  and  I  think  we  should  go  slowly  in  making  inroads 
upon  a  principle  so  fundamental. 

I  recognize  that  there  may  be  advantages  in  the  matter  of  the  appointment  of  com- 
missioners O'f  the  revenue.  I  am  not  blind  to  that  consideration;  but  the  tendency  of 
modern  thought  is  to  accept  as  conclusive  any  small  inconvenience  that  may  arise  in 
the  administration  of  affairs  and  to  forget  the  fundamental  principle  which  may  be 
involved.  The  fundamental  principle  involved  here  is  whether  we  shall  take  from  the 
people  one  of  the  great  instrumentalities  in  the  matter  of  laying  and  collecting  taxes. 
It  may  not  be  that  there  will  be  any  abuses  for  the  moment,  but  when  the  people  sur- 
render that  right  they  are  surrendering  one  of  those  great  agencies  which  they  have 
cherished  and  preserved  during  the  whole  period  of  the  history  of  this  State.  I  do  not 
believe  that  it  will  be  wise  to  have  this  done. 

]\Ir.  Willis :  Would  the  gentleman  favor  electing  commissioners  of  the  revenue 
by  the  freeholders  of  the  country?  As  I  understand  it.  the  objection  to  eleciing  com- 
missioners of  the  revenue  is  that  they  do  not  list  all  the  personal  property,  and  that 
necessarily  places  a  greater  burden  on  the  real  estate. 

Mr.  Thom:  ]\Iy  objection  is  fundamental.  I  do  not  believe  in  dividing  up  any  more 
than  possible  the  voters.  I  think  that  all  who  are  entitled  to  vote  ought  to  be  heard  on 
all  public  questions.  While  there  may  be  disadvantages,  as  I  admit,  I  do  feel  that  it 
would  be  a  mistake  for  us  to  depart  from  this  fundamental  principle. 

I  heard  within  the  last  two  years  this  question  discussed  before  the  Court  of  Appeals 
of  Virginia,  where  the  whole  history  of  the  commissioners  of  revenue  of  the  State  was 
thoroughly  elucidated  by  some  of  the  ablest  lawyers  of  the  State,  and  it  was  found  then 
by  that  investigation  that  it  is  the  bed-rock  principle  of  our  institutions  in  the  matter  of 
taxation  to  keep  in  the  hands  of  the  people  all  matters  connected  with  the  imposition  of 
taxes  upon  themselves,  and  to  surrender  that  right  to  nobody.  The  very  question  before 
the  cotirt  was  the  qtiestion  of  the  election  of  commissioners  of  the  revenue  by  the  people. 
I  beg  leave  to  call  the  attention  of  the  body  to  this  fundamental  principle,  so  that  they 
may  not  vote  without  duly  considering  it. 

Mr.  Boaz:  Yn\  Chairman,  I  beg  leave  to  differ  with  the  gentleman  from  Norfolk  in 
his  opinion.  While  theoretically  that  principle  may  be  all  correct  and  sound,  still  in 
practice  it  has  not  resulted  in  giving  us  an  efficient,  method  of  assessing  our  property. 

The  weakest  point  in  our  whole  financial  system  is  the  method  of  assessment,  and 
the  fact  that  the  officer  who  has  to  do  that  duty  is  elected  by  the  people.  He  is  influenced 
by  the  same  considerations  that  influence  other  men.  He  is  not  willing  to  offend  those 
who  have  given  him  his  office,  and  he  is  apt  to  administer  the  office  in  such  a  way  as 
not  to  offend  the  men  who  will  have  to  pass  tipon  him  when  he  comes  up  for  a  re-elec- 
tion. 

To  show  how  the  method  of  appointment  has  worked  and  to  show  the  way  in  which 
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the  General  Assembly  has  looked  at  the  matter,  I  will  state  that  in  1895-"96  we  found 
that  a  large  class  of  personal  property  was  not  being  returned  for  taxation;  that  it  was 
not  being  sought  out  by  the  commissioners  of  the  revenue,  although  the  law  made  it 
their  duty  to  do  so.  We  instituted  a  set  of  officers  called  Examiners  of  Records,  and  the 
Auditor's  books  show  the  result  of  their  work.  We  provided  that  those  examiners  should 
not  be  elected  by  the  people,  but  should  be  appointed  by  the  judges  of  the  Circuit  Court. 

If  you  will  take  the  Auditor's  report  

Mr.  Turnbull:  Is  it  not  a  fact  that  the  assessors  of  real  estate  are  now  appointed 
by  the  court? 

Mr.  Boaz:  Yes;  I  was  going  to  refer  to  that  point.  The  gentleman  from  Norfolk 
(Mr.  Thom)  says  that  to  appoint  commissioners  of  the  revenue  would  be  a  violation 
of  a  fundamental  principle  we  have  always  adhered  to,  that  those  who  lay  and  assess  the 
taxes  shall  be  elected  directly  by  the  vote  of  the  people.  From  the  beginning  of  the 
Commonwealth  to  the  present  time  the  assessors  of  real  estate  have  been  appointed,  I 
think,  if  I  am  not  in  error;  they  certainly  have  been  appointed  for  years  past.  We  have 
not  observed  the  fundamental  principle  in  that  respect. 

As  I  v/as  about  to  say,  the  Auditor's  reports  show  what  has  been  the  result  of  having 
appointive  officers  to  assess  property  instead  of  officers  elected  by  the  people.  The 
examiners  of  records  were  directed  to  search  up  and  report  to  the  commissioners  of 
revenue  certain  classes  of  property,  money,  bonds,  etc.,  held  by  fiduciaries,  and  money 
under  the  control  of  the  court  in  the  hands  of  any  receiver.  They  were  created  by  an 
act  of  the  General  Assembly  of  1895-'96.  The  Auditor's  report  for  1895  shows  that  of  that 
class  of  property  held  by  fiduciaries,  there  was  listed  only  $1,276,000,  and  of  money 
under  the  control  of  the  court,  $82,000. 

In  18 9 G,  the  first  year  after  the  passage  of  the  law,  the  amount  of  fiduciary  money 
was  increased  to  $14,397,000,  and  of  money  under  the  control  of  the  court  to  $540,000. 

In  1897  the  amount  was  increased  to  $21,839,000  of  fiduciary  money  and  $1,062,000 
of  money  under  the  control  of  the  court. 

In  1898  it  amounted  to  about  $15,000,000  of  fiduciary  money  and  $659,000  of  m.oney 
under  the  control  of  the  court. 

The  reason  of  the  apparent  decrease  from  $21,000,000  in  1897  to  $15,000,000  in  1898 
was  owing  to  the  fact  that  the  year  1897  included  amounts  that  ought  to  have  been 
assessed  in  previous  years,  and  the  commissioners  w^ent  back  two  years.  Since  then 
the  average  has  been  about  $15,000,000,  and  the  two  amounts  together,  instead  of  being 
about  $1,300,000,  have  been  about  $16,000,000. 

We  have  gained  the  taxes  on  the  difference  between  $1,300,000  and  $16,000,000,  or 
on  about  $15,000,000  of  property.  That  is  the  result  of  having  assessors  appointed  and 
not  elected. 

Mr.  Lincoln:  Are  the  figures  that  you  give  the  figures  that  were  reported  before 
corrections  were  made,  or  do  the  amounts  given  by  you  show  the  deduction  from  com- 
missions because  of  erroneous  assessments? 

Mr.  Boaz:  These  figures  show  the  amount  of  property  reported  by  the  examiner 
of  records  appearing  in  the  Auditor's  report. 

Mr.  Lincoln:    Before  the  deduction  was  made  on  account  of  erroneous  assessmens? 

Mr.  Boaz:  Yes;  but  if  you  will  look  at  the  Auditor's  report  you  will  see  that  the 
amount  of  those  deductions  is  a  very  small  percentage. 

Mr.  Green:    I  do  not  think  so. 

Mr.  Lincoln:    I  know  that  in  my  county  a  very  large  proportion  of  the  amount  re- 
turned by  that  commission  was  held  to  be  erroneous  by  the  court. 
Mr.  O'Plaherty:    That  was  the  ease  in  my  portion  of  the  State. 

Mr.  Boaz:  I  will  state  that  in  the  city  of  Richmond  the  Auditor's  report  shows  for 
the  year  1895  about  $500,000  of  fiduciary  property  returned.  In  1896  the  amount  was 
increased  to  $3,500,000,  and  since  then  it  has  been  about  $2,500,000,  and  it  remains  at 
that  figure.  If  there  had  been  so  much  error,  it  certainly  would  not  have  remained  for 
several  years  at  the  same  figure,  $2,500,000. 

Mr.  Barham:    I  will  ask  the  gentleman  from  Albemarle  if  all  the  assessments  can- 
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not  be  made  by  ihe  commissioner  of  revenue,  and  if  he  does  noi  think,  if  we  would  make 
him  ineligible  to  the  office  for  a  second  term,  it  would  obviate  this  trouble. 

^iT.  Boaz:  It  would  obviate  it  to  some  extent,  but  it  would  be  much  better  to  have 
him  appointed  by  the  judge  of  the  Circuit  Court.  The  fact  that  he  is  to  be  ineligible 
for  the  succeeding  term  would  help,  of  course,  but  he  might  have  some  hopes,  after  the 
xpiration  of  that  interval,  of  becoming  a  candidate  again. 

:\Ir.  ilarshall:    Or  a  candidate  for  some  other  office. 

Mr.  Bcaz:  Xo  matter  what  principle  vre  contravene,  we  knov.-  vrhat  has  been"  the 
result  of  our  present  system.  It  is  a  crying  evil,  and  it  demands  some  remedy.  I  hope 
that  the  amendment  proposed  by  the  gentleman  from  Halifax  will  be  adopted. 
,  Mr.  Withers:  I  suggest  to  the  gentleman  from.  Albemarle,  with  his  permission, 
'  that  it  strikes  some  of  the  members  on  the  floor  that  officers  of  the  government  who 
have  the  right  to  imprison  and  decide  matters  of  life  and  death  and  who  control  the 
executive  department  of  the  government  are  at  least  as  important  as  those  who  lay 
taxes  or  assess  property,  and  that  the  fundamental  principles  referred  to  apply  to  those 
officers  likewise. 

jlr.  Bcaz:  I  should  think  so,  btit  it  seems  to  be  the  opinion  of  this  body  that  money 
and  property  are  more  dear  than  life  and  liberty',  as  was  shown  by  their  action  in  dealing 
-"ith  the  report  of  the  Committee  of  the  TMiole  on  the  Bill  of  Rights.  They  were  more 
:-xious  to  have  greater  safeguards  thrown  around  juries  in  civil  cases  than  in  regard 
:o  offenses  involving  life  and  liberty.  I  suppose  the  same  spirit  is  displayed  here  in  this 
matter. 

The  fact  that  the  practice  in  a  long  series  of  years  of  having  these  assessing  officers 
Active  by  the  people  has  led  to  such  abuses  and  as  the  experience  we  have  had  with 
the  examiners  of  records  shovrs  that  they  have  been  efficient  officers  and  have  greatly 
-!:creased  the  amount  of  taxable  property  vrithin  their  province,  ought  to  be  conclusive, 
-  think,  and  should  induce  every  member  of  this  body  to  vote  for  the  amendment. 

Another  example  of  the  recognition  of  this  evil  by  the  General  Assembly  was  the 
attempt  they  made  to  create  commissioners  of  valuation  and  to  still  further  extend  the 
number  of  appointive  officers  whose  duty  should  be  the  assessment  of  property.  That 
act  unfortunately  was  not  passed  in  a  proper  manner  and  the  Court  of  Appeals  set  it 
aside.  That  has  been  frequently  asserted  to  have  been  held  to  be  an  unconstitutional 
act.  The  unconstitutionality  referred  only  to  the  manner  of  its  passage,  not  to  the  sub- 
ject-matter of  the  act  itself. 

I  hope  the  committee  will  see  that  it  is  proper  to  adopt  the  amendment  proposed 
:■'  the  gentleman  from  Halifax. 

Mr.  Thom:  From  a  hasty  investigation  made  by  reason  of  my  attention  having 
been  called  to  it,  I  find  that  I  may  have  been  mistaken  in  saying  that  in  all  the  history 
::  Virginia  commissioners  of  the  revenue  have  been  elected.  I  made  the  statement 
-cause  of  the  argument  I  heard  on  this  Question  in  the  Court  of  Appeals.  One  of  the 
■rntlemen  who  argues  the  case  is  sitting  on  my  left,  and  his  recollection  coincided  with 
-ine;  but  I  do  not  find,  what  I  thought  I  had  personally  investigated  at  that  time,  that 
-  the  Code  of  1S19  and  in  the  Constitution  of  1S30  the  fact  bears  out  my  statement. 

Mr.  Boaz:  Down  to  1S29,  if  the  gentleman,  will  allow  me  a  moment,  the  only  elective 
officers  we  had  were  members  of  the  General  Assembly. 

Mr.  Thom:  As  at  present  advised,  on  further  investigation  it  seems  that  commis- 
sioners of  the  revenue  were  made  elective  by  the  people  in  the  Constitution  of  1S50. 

I  will  say,  in  addition  to  that,  that  the  gentleman  is  mistaken  in  saying  that  the 
.only  question  which  arose  in  the  case  in  the  Court  of  Appeals  was  as  to  the  passage  of 
'the  act.  A  verj-  interesting  question  arose  there  as  to  whether  or  not  the  commissioners 
of  revenue  having  been  constitutional  officers,  their  functions  could  be  performed  by  any 
officer  appointed  by  the  Legislature;  and  it  was  on  that  branch  of  the  case  that  the  dis- 
cussion arose. 

Mr.  Boaz:  But  it  was  not  decided  upon  that  point.  It  was  simply  upon  the  manner 
^f  its  passage. 

Mr.  Bouldin:    Mr.  Chairman.  I  was  not  present  when  the  report  of  the  Committee 
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on  the  Organization  and  Government  of  Counties  was  taken  up  last  week,  and  I  was  not 
aware  of  the  amendment  offered  by  my  colleague  until  it  was  announced  from  the  desk. 
I  hope  it  will  please  this  body  to  adopt  that  amendment. 

According  to  my  experience,  there  has  been  no  department  of  our  financial  system 
which  has  been  so  defective  as  the  execution  of  the  powers  of  the  commissioners  of  the 
revenue.  I  do  not  underscand,  with  my  friend  from  Norfolk,  that  they  lay  or  impose 
taxes,  or  that  they  belong  to  the  class  of  government  ofRcers  charged  with  that  duty. 
Their  duty  is  simply  to  list  the  property  and  return  the  fair  value  of  it;  and  in  that 
particular,  the  manner  of  listing  personal  property,  the  history  of  the  conduct  of  the 
commissioners  of  the  revenue  in  that  part  of  the  State  with  which  I  am  familiar  has 
presented  more  remarkable  inconsistencies  than  the  conduct  of  any  other  officer  that  I 
know  of  in  the  government.  There  seems  to  be  no  regular  standard  as  to  the  amount  of 
property  returned  or  as  to  the  value  of  the  property,  and  I  can  conceive  of  no  reason  for 
this  flagrant  neglect  of  duty  except  the  fact  that  they  are  looking  to  the  next  electioii. 

I  understand  that  it  was  the  purpose  of  my  colleague  (Mr.  Stebbins)  in  offering  his 
amendment  that  they  should  be  appointed  by  the  court,  and  that  this  ineligible  feature 
should  be  stricken  out.    I  believe  that  was  the  purpose. 

I  do  not  think,  sir,  that  any  step  could  be  taken  by  which  we  could  better  secure  the 
proper  return  of  all  the  personal  property  in  the  country  and  a  proper  value  of  it  than 
by  rendering  the  commissioners  independent  of  the  people  by  making  them  appointive 
officers.  I  have  no  doubt  that  their  conduct  under  that  system  will  be  similar  to  that  of 
the  examiners  of  records,  with  whom  there  is  no  fear  as  to  re-election  and  where  the 
result  has  been  so  satisfactory.    I  trust  it  will  please  the  body  to  adopt  the  amendment, 

Mr.  Newton:  Now,  on  the  main  question,  the  gentleman  from  Norfolk  has  said  that 
for  many  years  this  office  has  been  subject  to  the  voice  of  the  people,  and  that  it  is  unwise 
to  remove  the  commissioner  of  revenue  from  direct  contact  with  the  people.  In  my  judg- 
ment that  is  the  trouble  from  which  the  State  suffers  to-day.  If  anybody  will  examine 
the  Auditor's  report  he  will  find  such  a  divergence  in  uniformity  and  equality  of  taxa- 
tion as  can  arise  solely  and  only  from  the  selection  of  the  commissioners  of  the  revenue 
by  the  different  counties. 

It  is  not  my  purpose  to  make  any  invidious  distinction,  because  in  my  judgment 
questions  before  this  Convention  ought  to  be  discussed  on  lines  that  have  no  personal 
reference  either  to  individuals  of  counties  or  to  counties  themselves. 

Mr.  O'Flaherty:  May  I  interrupt  the  gentleman?  Is  it  not  a  fact  that  the  assessors 
of  land  are  appointed  now  by  the  courts  of  the  Commonwealth? 

And  the  greatest  discrepancy  is  in  the  valuation  of  land. 

Mr.  Newton:  There  is  a  large  discrepancy  in  that  respect,  but  I  think  that  good 
may  come  from  the  work  of  this  Convention  if  they  remove  directly  from  the  people 
the  choice  of  these  officers  who  pass,  upon  questions  of  taxation.  It  is  perfectly  obvious 
that  the  deficiencies  which  occur  in  the  returns  to  the  Auditor  of  Public  Accounts  are 
due  mainly  to  the  fact  that  these  officers,  who  are  open  to  election,  are  compelled  to  hold 
back  their  returns  from  time  to  time  courting  popularity  in  their  counties. 

I  am  sorry  that  the  gentleman  from  Albemarle  made  allusion  to  what  good  we 
have  

Mr.  Boaz:    I  did  not  intend  any  reflection  on  Richmond. 

Mr.  Newton:  No,  sir;  she  has  a  record  that  will  bear  examination  on  that  line.  But 
1  thought  you  made  an  unfortunate  reference  to  the  examiners  of  records.  You  had  the 
idea  that  the  commissioners  of  the  revenue  would  more  or  less  do  that  same  duty.  I  do 
not  propose  to  say  anything  on  that  subject,  because  I  understand  there  is  a  caluse  which 
will  come  up  before  this  Convention  on  the  subject  of  the  continuance  or  the  abilition  of 
the  office  of  examiner  of  records.  I  think  it  will  be  found,  upon  critical  examination, 
that  they  have  not  contributed  mucn  to  our  revenue. 

But  I  do  consider  that  the  greatest  good  will  ensue  to  this  State  by  removing  the 
commissioners  of  the  revenue  directly  from  the  choice  of  the  people.  It  is  perfectly 
obvious  that  the  inequality  in  returns  throughout  this  State  is  largely  due  to  that  office 
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being  elective.  Without  malving  any  invidious  distinctions,  it  is  within  my  knowledge 
that  there  are  counties  in  this  State  which  have  an  assessment  on  land  of  $9.75  an  acre, 
when  those  lands  sell  readily  in  the  market  at  from  $50  to  $75  an  acre.  It  is  also  known 
to  me  that  sheep  and  hogs  and  animals  of  that  nature  are  assessed  in  some  counties  

Mr.  Lindsay:    Is  it  not  true  that  those  assessments  are  made  by  appointive  officers? 

Mr.  Boaz:  The  assessor  of  lands  is  appointed  by  the  judge  of  the  county  court  and 
still  remains  subject  to  a  considerable  extent  to  local  influence.  We  wish  to  remove  him 
as  far  as  possible  from  this  local  influence  by  making  him  appointive  by  some  power 
remote  from  his  locality. 

Mr.  Newton:    I  think  it  would  be  very  wise  and  very  judicious. 

Mr.  Boaz:  While  I  am  on  my  feet,  I  will  ask  the  gentleman  from  Warren  a  ques- 
tion. Has  any  Quantity  of  land  actually  escaped  being  put  on  the  assessors'  books? 
While  lands  may  have  been,  and  have  been,  undervalued,  still  they  are  all  put  upon  the 
books.  On  the  other  hand,  in  the  case  of  personal  property,  great  quantities  of  it  escape 
taxation  entirely.  The  assessments  of  lands  is  done  by  officers  appointed,  it  is  true,  by 
local  authorities,  and  the  assessment  of  personalty  is  made  by  elective  officers. 

Mr.  O'Flaherty:  With  the  consent  of  the  gentleman  from  Richmond,  I  will  state 
that  I  mentioned  that  in  answer  to  the  gentleman's  suggestion  that  there  was  a  great 
deal  of  inequality.  Inequality  occurs  as  to  value  in  the  very  case  in  which  the  assessor 
of  lands  is  appointed  by  the  court. 

Mr.  Newton:    They  are  subject  to  county  influence. 

Mr.  O'Flaherty:  They  are  subject  to  county  influence,  and  so  will  these  other  people 
be  subject  to  county  influence. 

Mr.  Newton:  It  is  possible  they  may  be.  But  on  the  question  of  personal  property 
returns,  sheep  and  hogs  are  valued  in  some  counties  in  this  State  as  low  as  ninety  cents, 
while  in  other  counties,  where  they  cannot  raise  good  hogs  or  sheep  at  all,  they  are 
valued  at  ?2.  There  is  some  local  influence  at  work  that  we  want  to  correct,  and  we 
think  we  can  correct  it  by  making  these  officers  appointive  rather  than  elective. 

The  gentleman  from  Albemarle  referred  to  the  fact  that  the  examiners  of  records 
had  added  largely  to  our  personal  property  returns.  If  he  will  look  at  the  returns  he 
will  find  that  from  1893  to  1900  the  personal  property  taxed  has  been  increased  only 
$13,440,000,  while  real  estate  has  been  increased  in  the  same  period  by  $10,363,000.  Now, 
giving  the  examiners  of  records  credit  for  having  added  the  entire  amount  of  personal 
property  (which  would  be  giving  them  very  much  more  than  they  are  entitled  to)  they 
do  not  seem  to  have  added  very  much.  In  many  years  their  fees  have  been  largely  in 
excess  of  the  returns.  In  1896  the  State  tax  seems  to  have  been  increased  by  $44,000;  in 
1897  by  $19,000;  in  1898  by  $3,000;  in  1899  by  $11,000;  in  1900  by  $17,000,  and  in  each  of 
those  years  we  have  been  paying  between  sixteen  and  seventeen  thousand  dollars  to  the 
examiners  of  records. 

Mr.  Fairfax:  Mr.  Chairman,  I  sincerely  hope  the  pending  amendment  will  receive 
the  most  favorable  consideration  of  this  body.  It  is  certainly  a  step  in  the  right  direc- 
tion. 

I  rose  to  answer  more  fully  the  question  which  was  asked  by  the  gentleman  from 
Warren  (Mr.  O'Flaherty).  He  referred  to  the  fact  that  land  assessors  are  appointed  by 
the  judges.  They  are  appointed  by  the  judge  of  the  county  court.  I  understand  it  is  the 
purpose  of  this  Convention  to  simplify  and  modify  our  judicial  system  so  that  we  shall 
have  twenty  or  twenty-two  circuit  judges  in  the  State,  who  will  perform  the  duties  here- 
tofore performed  by  the  county  judges.  That  will  divide  the  State  into  twenty-two  or 
twenty  districts. 

Now,  if  the  judge  shall  appoint  the  assessors  of  real  estate  and  the  commissioners  of 
the  revenue,  it  will,  to  a  certain  extent,  have  a  tendency  to  equalize  the  taxation  in  a 
judicial  district.  It  will  surely  be  the  aim  of  the  judge  of  the  circuit  court  to  appoint  a 
man  who  he  believes  will  fairly  and  honestly  administer  those  duties,  and  there  cannot 
but  be  more  uniformity  in  that  work  than  there  is  at  present,  or  where  the  commission- 
ers of  the  revenue  are  elected  by  the  different  counties. 

We  will  say,  for  instance,  that  one  circuit  contains  three  or  four  counties.  I  do  not 
59— Const.  Debs. 
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believe,  if  this  proposition  is  adopted,  that,  under  its  provisions,  you  will  find  one  county- 
assessing  hogs  at  ninety  cents  and  the  next  county  at  a  dollar  and  a  half  or  two  dollars. 
I  think  a  general  rule  will  apply.  I  believe  this  is  a  step  in  the  right  direction,  and  one 
of  the  most  important  that  has  come  before  us  for  our  deliberations.  I  sincerely  hope  it 
will  be  the  pleasure  of  the  Convention  to  adopt  the  amendment  offered  by  the  gentleman 
from  Halifax. 

Mr.  O'Plaherty:  I  know  he  is  on  the  Committee  on  Finance,  and  I  should  like  to 
ask  him  whether  if  the  scheme  is  reported  which  I  hope  his  committee  will  report,  that 
general  subjects  of  taxation  shall  be  sufficient  to  raise  revenue  for  the  State  government, 
and  that  each  county  shall  raise  its  own  revenue  for  its  own  county  government,  the 
question  of  the  equalization  of  subjects  of  taxation,  even  personal  property,  would  not 
be  eliminated  to  a  great  extent?  I  ask  you  because  I  know  you  are  on  the  committee  and 
have  given  this  matter  more  careful  thought  than  I  could  give  it. 

Mr.  Fairfax:  I  do  not  wish  to  be  put  in  a  position  of  replying  as  to  a  question  which 
the  Committee  on  Finance  has  as  yet  been  unable  to  decide.  I  do  think,  though,  no  mat- 
ter what  may  be  the  decision  of  this  body  in  reference  to  the  report  of  the  Committee  on 
Taxation  and  Finance,  that  the  amendment  which  we  have  under  consideration  can  do 
no  harm;  on  the  contrary,  can  do  nothing  but  good;  and  I  sincerely  hope,  for  fear  we  do 
not  get  something  better,  that  it  will  be  adopted. 

Mr.  Keezell:  Mr.  Chairman,  as  a  member  of  the  Committee  on  County  Organization 
and  having  signed  the  report  of  the  committee,  which  is  that  the  commissioners  of  the 
revenue  shall  be  elected  by  the  people,  but  be  ineligible  to  re-election,  I  desire  to  say  a 
few  words. 

I  have  been  connected  for  a  good  many  years  with  questions  of  taxation  and  finance 
as  a  member  of  the  General  Assembly  of  Virginia.  I  have  long  since  reached  the  conclu- 
sion that  the  commissioners  of  the  revenue  are  the  weakest  point  in  our  entire  system 
of  government.  There  is  not  any  question  in  my  mind  but  that  the  securing  of  a  fair  and 
proper  assessment  and  a  full  showing  of  the  personal  property  involves  more  difficulty 
than  any  other  one  matter  with  which  we  are  confronted. 

I  know  the  difficulties  surrounding  this  matter.  I  know  that  under  our  present  sys- 
tem of  electing  the  commissioners  of  the  revenue  there  are  many  difficulties.  They  are 
but  human  beings,  and  probably  do  as  well  as  the  balance  of  us  would  do  under  like  cir- 
cumstances. The  very  moment  a  commissioner  of  the  revenue  is  elected  and  starts  out 
to  perform  his  duty  as  a  commissioner  of  revenue  and  commences  to  fix  values  for  the 
purpose  of  laying  taxes  he  commences  to  electioneer  for  re-election.  I  make  no  invidious 
distinctions  among  commissioners  with  reference  to  that,  because  they  all  do  it. 

Now,  what  is  the  effect  of  that?  The  effect  of  it  is  that  it  puts  the  man  who  wants 
to  make  a  fair  showing  of  property,  who  is  willing  to  bear  his  proportion  of  the  burden 
of  government,  who  is  willing  to  make  a  fair  show-down  of  the  property  he  owns  and 
put  a  fair  valuation  upon  it,  at  a  disadvantage  as  compared  with  a  neighbor  who  wants 
to  evade  his  fair  share  of  taxes,  who  wants  to  conceal  the  property  which  he  possesses. 
A  commissioner  of  the  revenue  does  not  like  to  offend  the  man  who  wants  to  evade,  and 
therefore  he  often  allows  him  to  hide  his  property  or  put  an  insufficient  valuation  upon 
it.  The  result  is,  when  you  consider  that  you  have  to  raise  a  given  amount  of  revenue 
in  the  county  that  it  operates  in  two  ways.  It  operates  to  relieve  the  man  who  does  not 
want  to  bear  his  fair  share,  and  it  imposes,  by  that  much,  an  additional  burden  upon 
those  who  are  willing  to  bear  their  share,  because  when  the  basis  of  valuation  is  put 
down,  then  the  rate  of  valuation  is  put  down,  then  the  rate  of  taxation  must  go  up  in 
order  to  provide  a  sufficient  amount  of  revenue. 

I  must  confess  that  I  approach  this  question  with  some  trepidation.  As  a  member 
of  the  General  Assembly  of  Virginia  I  voted  against  the  commissioners  of  valuation  act, 
not  because  I  did  not  think  it  was  aimed  in  the  right  direction  in  undertaking  to  require 
people  to  make  a  fair  showing  of  their  property,  but  because  I  thought  there  would  be 
troubles  and  difficulties  around  the  execution  of  such  a  law  which  would  be  irritating  and 
annoying.    I  looked  forward  to  the  time  when  this  Constitutional  Convention  would  meet 
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to  have  this  whole  matter  remedied  by  having  the  commissioner  of  the  revenue  selected 
in  such  manner  that  he  would  be  free  to  exercise  his  duties,  and  to  take  the  place  not 
only  of  the  present  commissioner  of  the  revenue,  but  also  of  the  commissioner  of  valua- 
tion proposed  in  the  bill  of  the  gentleman  from  Page  and  also  of  the  examiner  of  records. 
I  see  no  reason  in  the  world  why  a  proper  commissioner  of  the  revenue  is  not  the  best 
man  of  all  men  to  get  a  complete  discovery  and  a  fair  valuation  of  all  personal  property 
of  whatsoever  character  it  may  be. 

As  a  member  of  the  Senate  of  Virginia  I  voted  against  the  commissioners  of  valua- 
tion act,  not  because  I  thought  the  principle  was  wrong,  but  because  I  believed  that  this 
Constitutional  Convention  would  so  arrange  the  election  or  selection  of  the  commissioner 
of  the  revenue  as  to  enable  him  to  be  divested  of  the  personal  equation,  so  that  he  might 
go  along  and  perform  the  duties  devolved  upon  all  three  of  these  officers  whose  business 
is  looking  after  the  valuation  of  personal  property. 

Now,  on  the  question  whether  you  are  going  to  elect  that  officer  or  appoint  him,  I 
must  confess  that  if  it  were  not  for  the  view  I  hold  that  the  people  of  this  Commonwealth 
ought  to  elect  all  their  officers,  from  .judge  to  constable,  I  should  probably  be  inclined  to 
support  the  amendment  of  the  gentleman  from  Halifax.  But  I  do  not  care  to  violate 
that  principle  and  take  away  from  the  people  the  right  to  elect  their  own  officials.  I 
undertook,  so  far  as  I  had  any  influence  in  the  committee,  to  get  rid  of  the  difficulties,  in 
the  administration  of  this  office  which  I  have  described,  by  making  the  office  such  a  one 
that  the  holder  of  it  would  have  removed  from  him  the  temptation  to  allow  himself  to  be 
imposed  upon  by  those  who  do  not  want  to  do  their  duty,  simply  by  making  him  in- 
eligible to  re-election. 

Mr.  "Willis:  Do  you  think  it  would  be  within  the  power  of  two  men,  if  the  plan  of 
the  committee  is  adopted,  practically  to  control  the  office?  One  man  will  say,  "I  will  be 
the  commissioner  this  time  and  yoti  may  be  my  deputy,"  and  they  will  rotate  for  the  next 
term. 

Mr.  Keezell:  If  that  were  possible  then  I  should  be  willing,  so  far  as  I  am  con- 
cerned, to  have  such  an  amendment  as  w^ould  forbid  and  prevent  that,  because  that  is 
exactly  what  we  want  to  prevent.  , 

Mr.  Willis:    Does  the  gentleman  think  it  could  be  prevented? 

Mr.  Keezell:  I  think  it  could  be.  We  undertook  to  do  it  in  our  recommendation  so 
far  as  the  county  treasurer  is  concerned,  and  I  see  no  reason  why  it  cannot  be  done  as 
efficiently  in  regard  to  the  commissioner  of  the  revenue. 

The  point  I  want  to  emphasize  is  this:  I  think  we  ought  to  make  the  office  of  com- 
missioner of  the  revenue  such  an  office  as  to  remove  the  holder  from  any  temptation  of 
favoritism  and  so  that  he  will  do  his  duty  without  letting  the  question  whether  or  not  it 
is  going  to  affect  his  prospect  for  re-election  influence  him  in  the  discharge  of  his  duty. 

So  far  as  I  am  concerned,  I  would  make  the  compensation  of  that  office,  if  I  were  a 
member  of  the  General  Assembly  when  the  question  of  fixing  the  compensation  came  up 
(for  I  do  not  believe  this  is  the  place  to  fix  it),  such  as  would  induce  the  best  men  in 
the  various  counties  in  the  Commonwealth  to  take  the  office  and  go  in  and  discharge  the 
duties  without  fear  or  favor. 

Mr.  Willis:  I  do  not  like  to  interrupt  the  gentleman  so  often,  but  do  you  think  as 
good  a  man  could  be  got  to  hold  the  office  when  he  knew  he  would  not  be  eligible  for  a 
second  term  as  if  he  knew  he  would  be  eligible  for  a  second  term?  It  seems  to  me  you 
cannot  get  good  men  to  take  the  office  under  that  condition. 

Mr.  Keezell:  I  have  never  found  very  much  difficulty  in  getting  men  to  take  offices. 
That  is  a  question  which  did  not  trouble  my  mind.  My  observation  is  that  the  difficulty 
is  not  in  getting  people  to  hold  the  offices,  but  in  getting  offices  enough  for  those  w^ho 
would  like  to  hold  them. 

I  am  going  to  support  the  proposition  of  the  committee  because  I  do  not  wish  to 
take  away  from  the  people,  nor  be  put  in  the  attitude  of  taking  away  from  the  people, 
the  right  to  select  their  officials,  but  I  will  say  very  frankly  that  if  it  is  considered  wise 
as  to  this  particular  office,  not  to  have  it  an  elective  one,  then  I  believe  the  proposition  of 
the  gentleman  from  Halifax  is  the  right  one.    I  would  exactly  reverse  the  proposition  so 
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far  as  the  committee  is  concerned.  If  that  office  is  to  be  an  appointive  one,  then  I  would 
have  him  appointed  for  a  short  term  and  have  him  eligible  to  reappointment  so  long  as 
he  performed  his  duties  properly.  If  it  were  elective,  I  would  elect  him  for  a  long  term; 
in  fact,  personally,  I  favored  a  much  longer  term  than  four  years  for  the  commissioner  of 
the  revenue.  I  preferred  and  would  prefer  to-day,  although  I  am  making  no  amendment 
to  that  effect,  to  make  him  elective  for  eight  years  and  to  make  him  ineligible.  If.  he  is 
to  be  appointed,  I  would  appoint  him  for  a  short  term,  and  would  strike  out  the  pro- 
vision as  to  ineligibility. 

I  am  supporting  the  proposition  of  the  committee  because  I  believe  we  will  give  more 
satisfaction  to  the  people  of  Virginia  if  we  allow  them  to  elect  their  own  officers  rather 
than  to  make  them  appointive  by  any  given  tribunal. 

Now,  as  to  efficiency,  I  am  willing  to  admit  that  it  is  an  open  question  whether  there 
would  not  be  a  more  efficient  discharge  of  the  duties  of  that  office  under  the  plan  pro- 
posed by  the  gentleman  from  Halifax  than  under  the  plan  proposed  by  the  committee.  I 
am  going  to  be  frank  enough  to  state  that  I  am  not  at  all  sure  but  that  under  his  plan 
there  would  be  a  more  efficient  administration  of  the  office,  I  think,  however,  we  would 
cure  to  a  very  great  extent  the  troubles  which  surround  the  present  officer  if  we  were  to 
make  him  ineligible  for  re-election,  give  him  a  good  term,  and  say  to  him:  "Now,  we 
v/ant  you  to  discharge  the  duties  of  this  office  without  any  reference  to  what  may  be  the 
effect  upon  you  as  a  candidate  for  re-election." 

Mr.  Pettit:  Mr.  Chairman,  I  am  sorry  to  see  upon  this  floor  a  disposition  prevailing 
among  a  good  many  of  the  members  of  this  Convention  to  get  as  far  away  from  the 
people  as  possible.  Whom  do  we  represent  upon  this  floor?  Are  we  not  here  as  the  rep- 
resentatives of  the  people?  Are  we  not  boasting  and  having  others  to  boast  for  us  that 
the  people  never  before  elected  so  respectable  and  able  and  honorable  a  body  of  men  as 
we  are?  Then  if  the  people  are  able  to  elect  able,  honorable,  capable,  efficient  members 
of  this  Convention,  why,  I  ask,  are  they  not  to  be  trusted  to  elect  the  commissioner  of  the 
revenue  for  their  own  county? 

What  assurance  have  we  here  except  the  mere  say-so  of  gentlemen  that  a  commis- 
sioner appointed  by  the  judge  of  the  circuit  court  would  be  any  less  likely  to  be  influenced 
by  improper  motives  and  considerations  than  a  commissioner  elected  by  the  people  them- 
selves? 

I  want  to  protest  v/ith  all  the  vehemence  of  which  I  am  capable  against  the  imputa- 
tions that  are  from  time  to  time  made  upon  the  officers  elected  by  the  people  to  perform 
services  for  them.  I  do  not  believe  that  the  commissioners  elected  by  the  people  com- 
mence as  soon  as  they  go  into  office  to  pander  to  the  people  for  re-election.  I  do  not  be- 
lieve they  are  dishonest  and  unfaithful. 

Sir,^  the  Legislature  of  Virginia  has  invited  them  by  its  act  to  accept  the  valuation 
which  men  themselves  put  upon  their  property.  It  has  provided  that  the  owner  of  prop- 
erty shall  be  furnished  with  a  blank  list,  in  which  he  shall  specify  his  property  and  give 
the  value  of  it,  and  it  has  provided  that  he  shall  make  oath  to  that  list.  The  commis- 
sioner of  the  revenue  is  directed  to  address  or  to  hand  one  of  those  blank  lists  to  every 
taxpayer  or  ov/ner  of  personal  property  in  the  county,  and  that  owner  is  required  by  law, 
under  a  penalty,  I  think,  to  return  the  list  filled  up  and  sworn  to.  I  say  that  law  is  an 
invitation  to  the  commissioner  of  the  revenue  to  accept  the  sworn  valuation  of  the 
owners  of  the  property.  No  man,  however  high  he  may  be,  likes  to  impute  perjury  to  any 
other  man.  If  that  law  were  done  away  with  and  the  commissioner  of  the  revenue  were  j 
required  to  go  for  himself  to  each  man's  home,  see  the  property  that  he  owned  to  be 
listed,  value  it  for  himself,  then  we  should  not  have  this  complaint  of  under-valuation  of  j 
which  we  hear.  !j 

I  say  do  away  with  that  law;  make  it  the  duty  of  the  commissioner  of  the  revenue  | 
to  go  and  examine  the  property  that  he  is  to  list  and  value,  and  do  not  throw  upon  him  j 
the  invidious  duty  to  require  him  to  go  to  a  man  and  say:  "You  have  sworn  falsely  ' 
about  your  property." 

Mr.  Chairman,  I  believe  the  people  of  the  respective  counties  are  better  able  to  elect  j 
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officers  than  a  judge  is  to  appoint  tliem  for  the  people.  The  people  know  the  man  for 
whom  they  vote.  As  a  general  thing  I  think  they  are  good  men,  who  are  far  removed,  I 
think,  from  the  imputations  that  have  been  cast  upon  them  here.  They  are  not  dis- 
honest; they  are  not  perjuring  themselves  day  after  day  by  failing  to  discharge  the 
duties  imposed  upon  them  by  law. 

Something  has  been  said  about  a  hog  being  valued  at  one  dollar  in  one  county  and 
two  dollars  in  an  adjoining  county,  and  all  that.  Who  can  tell  what  sort  of  a  hog  it 
was  or  what  was  the  difference  between  hogs  so  valued.  One  may  be  a  razor-back  and 
another  may  be — I  do  not  know  what  you  call  them,  not  being  very  familiar  with  the 
terms  

Mr.  Marshall:    A  Berkshire. 

Mr.  Newton:    A  Poland-China. 

Mr.  Pettit:  AVho  can  tell  the  real  difference  or  that  there  is  not  a  real  difference 
between  the  value  of  the  hogs  in  different  localities?  Are  we  to  say,  because  one  commis- 
sioner returns  the  average  of  his  hogs  at  two  dollars  and  another  at  one  dollar,  that  the 
last  one  has  failed  to  perform  his  duty? 

Mr.  Turnbull:  If  the  gentleman  will  allow  me.  I  will  read  the  statute.  Section  494 
provides  that  each  taxpayer  shall  furnish  to  the  commissioner  of  the  revenue  a  list  of  all 
his  propertj'  in  answer  to  certain  interrogatories,  and  reauires  the  commissioner  of  the 
revenue  to  visit  each  person  at  least  three  times  in  order  to  get  that  list.  Then  section 
496  provides: 

The  commissioner  or  any  one  of  his  duly  qualified  deputies  shall  upon  his  own  view, 
or  upon  such  information  as  he  may  obtain  or  possess,  assess  a  fair  cash  valuation  on  all 
property  which  appears  to  be  ov.-ned  by  the  taxpayer  from  the  answers  to  the  interroga- 
tories as  required  by  the  two  preceding  sections. 

:\Ir.  Dunaway:  If  the  gentleman  from  Brunswick  will  look  at  section  49S,  if  it  is 
the  same  that  I  have  here,  he  will  find  at  the  close  these  words: 

Xo  commissioner  shall  receive  any  list  as  a  sufficient  return  of  personal  property 
unless,  etc.  

Showing  that  in  some  cases  the  commissioner  receives  the  list  itself  as  a  sufficient 
return.  And  as  for  that  other  section,  section  496,  it  says:  "The  commissioner  shall, 
upon  his  own  view."  Xow,  if  the  law  stopped  there  it  wotild  be  well  enough,  but  it  goes 
on  to  say,  "or  upon  such  information  as  lie  may  obtain  or  possess,"  and  it  would  seem  to 
be  the  intention  of  the  Legislattire  to  let  him  get  that  information  simply  from  the  list 
furnished  by  the  taxpayer. 

I\Ir.  Turnbull:    That  is  not  the  purpose  of  the  statute. 

^Ir.  Pettit:  I  know  that  is  the  practice  in  my  county,  and  I  suppose  every  member 
on  this  floor  knows  it  is  the  practice.  The  Auditor  sends  out  a  printed  form  to  every 
commissioner  in  the  State,  and  there  is  a  form  for  every  species  of  property,  and  next  to 
each  species  is  a  column  for  the  valuation  of  the  property.  Certainly  every  one  here 
knovrs  that  the  taxpayer,  when  he  lists,  affixes  a  value,  and  is  requested  to  do  it. 

'Mr.  Turnbull:  The  point  I  want  to  make  is  that,  under  the  statute,  it  is  the  duty  of 
the  party  to  answer  the  interrogatories  propounded,  and  the  interrogatories  propounded 
are  only  as  to  the  list  of  property,  and  after  the  commissioner  of  the  revenue  gets  that 
list  the  statute  requires  that  he  fix  the  valuation. 

Mr.  Pettit:  Well,  sir,  I  do  not  know.  That  law  has  been  passed  so  lately,  and  they 
change  the  law  so  often,  that  I  suppose  the  commissioners  of  the  revenue,  like  the  law- 
yers of  the  State,  are  unable  to  Iveep  up  with  it. 

Xow,  Mr.  Chairman,  who.  I  ask.  will  make  the  appointment  if  you  give  it  to  the 
3udge  of  a  circuit?  To  whom  will  he  go  to  find  otit  about  the  qualities  and  qualifications 
of  the  man  to  be  appointed?  The  judge  is  better  acquainted  with  the  lawyers  of  the 
county  and  the  clerk  of  the  county  and  the  sheriff  of  the  county  than  with  any  other 
people  in  the  county,  and  it  is  fair  to  presume  that  he  will  go  to  that  class  of  the  citi- 
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zens  of  the  county;  and  you  will  either  have  a  combination  among  these  gentlemen  or 
you  will  have  the  voice  of  one  or  the  other  of  them  determine  who  shall  be  appointed 
commissioner  of  the  revenue. 

It  is  impracticable  for  the  judge  of  the  circuit  to  be  personally  informed  of  the 
qualities  and  Qualifications  of  every  man  in  the  county.  He  must  go  and  get  his  infor- 
mation at  second  hand.  On  the  other  hand,  the  people  know  the  man  for  whom  they 
vote,  and  I  say,  as  a  distinguished  judge  of  the  circuit  in  an  article  lately  published  in 
the  papers  says,  we  ought  not  to  adopt  the  Hamiltonian  policy  of  distrust  of  the  people, 
but  should  adhere  to  the  old  Jeffersonian  doctrine  that  the  people  are  to  be  trusted. 

Mr.  Withers:  Did  that  same  judge  who  wrote  that  identical  article  ever  have  the 
approval  of  the  people  on  his  candidacy  or  the  holding  of  his  office? 

Mr.  Pettit:  I  do  not  know  whether  he  was  elected  before  the  war  or  not,  but  I  have 
no  doubt  that  if  he  had  had  the  opportunity  of  being  elected  by  the  people  he  would 
have  been  elected  by  a  most  triumphant  majority. 

Mr.  Withers:    But  he  never  has  been  so  elected. 

Mr.  Pettit:  Then  it  is  because  since  he  has  been  a  judge  the  office  has  been  ap- 
pointive.   He  never  had  an  opportunity  to  be  elected  by  the  people. 

Mr.  Chairman,  we  have  been  referred  to  the  examiners  of  records  appointed  by  the 
circuit  judges  a  few  years  ago.  It  has  been  stated  that,  according  to  the  reports  of  the 
Auditor,  they  have  made  a  large  increase  in  the  returns  of  the  character  of  the  property 
that  they  were  appointed  to  search  into.  I  have  heard  it  stated  that  perhaps  the  taxes 
received  from  any  increase  made  by  those  examiners  would  scarcely  be  sufficient  to  pay 
the  fees  they  got. 

I  know,  sir,  that  in  my  own  county,  when  the  clerk  was  required  to  list  bonds  that 
were  returned  and  filed  in  his  office,  they  were  just  as  regularly  returned  by  the  clerk  as 
they  were  by  this  commissioner.  Is  there  any  reason  to  suppose  that  a  fiduciary,  not 
interested  personally,  influenced  by  the  saving  of  a  few  cents  in  his  own  pocket,  would 
fail  to  make  a  fair  return  of  the  assets  in  his  hands?  And  where,  pray  you,  sir,  did  this 
commissioner  go  in  order  to  get  that  invisible  property  listed  by  the  fiduciary  except  to 
the  fiduciary  himself?  I  believe  that  that  was  a  great  mistake.  I  believe'  that  nothing 
scarcely  was  added  to  the  taxes  of  the  State,  though  there  was  an  ostensible  increase  in 
the  property  listed. 

Now  we  are  told,  too,  that  this  same  inequality  exists  in  the  valuation  of  real  estate; 
and  some  gentlemen  went  on  to  speak  as  if  they  thought  the  assessor  of  real  estate 
stood  in  the  same  attitude  as  a  commissioner  of  the  revenue  who  was  elected  by  the 
people  and  not  appointed  by  the  judge.  The  great  complaint  that  has  come  about  under- 
valuation has  been  with  reference  to  real  estate  and  invisible  property  which  they  say 
men  who  own  large  bonds  and  large  estates  refuse  to  make  a  return  of  to  the  commis- 
sioner. There  is  not  much  of  that  invisible  property  in  the  country.  In  the  country  dis- 
tricts there  are  very  few  bonds  laid  up  in  the  coffers  of  its  citizens.  That  complaint,  as 
to  personalty,  applies  to  such  constituencies  as  are  represented  by  my  friend  from  Rich- 
mond city  (Mr.  Newton).    It  does  not  apply  to  the  country  in  any  large  measure. 

Now  as  to  real  estate,  I  say  the  argument  in  favor  of  appointing  and  against  the 
election  of  commissioners  by  the  people,  based  upon  the  assessors  of  land,  fell  to  the 
ground  when  it  was  shown  that  the  latter  w.ere  appointed  by  the  court  and  not  elected 
by  the  people.  I  dare  say,  Mr.  Chairman,  that  not  a  single  gentleman  appointed  by  the 
court  expected  while  he  was  discharging  his  duties  ever  to  receive  again  the  same  ap- 
pointment. These  valuations  of  real  estate  occur  only  once  in  five  years,  and  men^ 
according  to  my  observation  and  experience,  are  scarcely  ever  appointed  successively  to 
the  places  of  assessors.  Yet  the  complaint  is  alleged  to  be  of  a  great  deal  more  grievous 
character  with  reference  to  real  estate  than  with  reference  to  personalty.  They  are  ap- 
pointed by  the  judge.  We  may  argue  from  that,  as  to  any  increase  or  diminution  in  the 
valuation  of  personal  estates,  what  would  be  the  result  if  these  other  officers  were 
appointed  by  the  judge  instead  of  being  elected  by  the  people. 

I  hope  it  will  be  the  pleasure  of  the  Convention  to  adopt  the  report  of  the  commit- 
tee, subject  to  the  amendment  which  has  already  been  made. 
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Mr.  R.  L.  Gordon:  Mr.  Chairman,  I  shall  detain  the  committee  only  a  moment  in 
advocacy  of  this  amendment.  I  simply  desire  to  appeal  to  the  experience  of  every  gen- 
tleman upon  this  floor  as  to  the  present  condition,  with  the  commissioner  of  the  revenue 
elected  by  the  people  whose  property  he  is  to  assess.  I  have  great  respect,  sir,  for  the 
commissioners  of  the  revenue  of  this  State.  I  know  that  in  my  own  county,  and  I  pre- 
sume it  is  true  of  others,  we  have  as  commissioners  as  good  men  as  any  in  the  county. 
But,  sir,  it  is  necessarily  an  inquisitorial  office.  The  duties  of  the  commissioner  of  reve- 
nue are  necessarily-  such  that  he  is  in  constant  temptation,  and  the  fact  is  that  it  is  often 
more  than  poor  htiman  nattire  can  stand  to  require  a  commissioner  of  the  revenue  to  do 
his  full  duty. 

I  appeal  to  gentlemen  Avho  hear  me  to  say  if  they  have  ever  known  a  commissioner 
of  the  revenue  in  their  county  to  raise  the  assessment  of  property  above  what  the  gen- 
tleman who  owned  that  property  put  it  at. 

Mr.  Claggett  B.  Jones:    I  Avant  to  say  to  you  that  I  have,  sir. 

Mr.  R.  L.  Gordon:  I  am  glad  to  hear  one  gentleman  say  it  has  been  done.  I  have 
never  known  it  to  be  done. 

I  call  attention  to  the  fact  that  the  election  of  most  of  the  officers  of  the  State  by 
the  people  tends  to  make  them  better  officers,  because  the  people  generally  are  interested 
cn  the  side  of  having  the  duties  of  the  offices  faithfully  performed;  but  when  you  come 
to  the  commissioner  of  the  revenue,  who  has  to  fix  the  value  of  property  for  taxation,  it 
is  different.  We  all  object  to  paying  taxes.  The  ordinary  man  feels  that  he  gets  less 
benefit  from  the  taxes  he  pays  than  from  any  other  money  he  expends,  and  the  large 
majority  of  mankind  are  not  disposed  to  pay  any  more  taxes  than  they  can  help. 

I  will  venture  the  assertion,  sir,  that  there  is  not  a  commissioner  of  the  revenue  in 
Virginia  who  does  his  full  duty  as  now  required  by  the  law.  I  say  if  they  did  do  their 
full  duty  as  the  law  now  requires  ninety-nine  out  of  a  htmdred  wotild  never  be  elected 
any  more. 

Sir,  it  is  a  well-known  evil  that  the  land  of  this  State,  the  poor  land  of  Virginia,  is 
now  bearing  the  brunt  and  the  burden  of  taxation,  and  that  the  personal  property  of  this 
State  largely  escapes  taxation. 

I  do  not  believe  that  the  personal  property  either  in  the  cities  or  in  the  country  is 
properly  taxed.  I  want  a  man  to  fix  the  value  of  this  property  who  has  not  to  go  around 
and  electioneer  with  the  people  for  popularity.  There  is  no  man  who  favors  the  election 
of  public  officers  by  the  people  more  than  I  do.  I  draw  the  line  only  at  the  judges  and 
the  commissioners  of  the  revenue,  and  I  believe  they  ought  not  to  be  elected  by  the 
people.  But,  sir,  if  there  is  an  officer  in  this  State  who  should  be  appointed  it  is  the 
commissioner  of  the  revenue.  He  has  a  disagreeable  and  a  difficult  duty  to  perform,  and 
if  you  expect  him  to  comply  with  the  law  as  it  is  now  I  say  we  are  asking  more  than 
poor  human  nature  can  accomplish. 

The  gentleman  from  Fluvanna  (Mr.  Pettit)  says  if  the  circuit  court  judge  appoints 
these  officers  he  will  take  advice  from  the  lawyers,  the  sheriff,  and  the  clerk  of  the  court. 
T  do  not  believe  there  is  a  bar  in  Virginia,  and  there  are  very  few  clerks  or  sheriffs  who, 
in  a  matter  in  vrhich  they  were  entirely  disinterested,  would  not  recommend  to  the  cir- 
cuit court  the  man  whom  they  believed  to  be  the  best  fitted  in  that  county  for  the  dis- 
charge of  these  duties. 

It  is  not  a  very  lucrative  office,  sir;  it  is  not  an  office  that  pays  any  great  amount  of 
money,  but  it  is  an  exceedingly  important  office  to  the  people  of  the  countj^  I  point  to 
the  assessors  of  land  as  an  example  and  to  show  that  land  is  far  more  uniformly  and 
equally  assessed  than  personal  property. 

The  situation  in  my  county  is  largely  this:  The  commissioner  of  the  revenue  ac- 
cepts the  list  which  is  given  him  by  the  individual.  I  have  never  known  a  single  man 
who  was  ever  reported  to  the  court  for  giving  in  a  false  list  or  against  whom  there  was 
any  complaint  by  the  commissioner  of  revenue. 

Sir,  in  my  humble  judgment,  if  you  will  appoint  these  men  by  the  court  and  make 
them  responsible  to  the  court,  the  very  court  that  appoints  them  will  have  the  super- 
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vision  of  their  work,  and  if  there  is  an  appeal  from  their  decision  the  judge  will  deter- 
mine that  matter.  This  officer  will  be  under  the  guidance,  the  direction,  the  control  of 
the  court,  responsible  to  the  court,  and  I  believe  he  will  try  to  discharge  his  duty,  be- 
cause he  will  have  no  earthly  reason  not  to  discharge  his  duty. 

Now,  sir,  .iust  one  word  upon  the  question  of  eligibility,  and  then  I  am  done.  I  hope 
the  vote  upon  that  part  of  this  amendment  will  be  adverse  to  it.  I  believe  that  if  you 
prescribe  as  to  any  officer  that  he  shall  not  be  eligible  after  he  has  served  the  people,  in 
the  first  place,  you  deprive  the  people  of  the  services  of  a  good  officer  whom  they  may 
want  to  retain;  and,  in  the  second  place,  if  you  put  it  in  operation,  it  will  be  avoided 
and  dodged  in  a  thousand  different  ways.  The  officer  will  run  his  deputy  or  somebody  in 
his  interest,  and  it  will  be  practically  the  same  officer,  but  it  will  be  under  a  different 
name.  I  do  not  believe  in  the  principle  of  ineligibility,  because  if  the  people  are  capable 
of  self-government  they  are  competent  to  determine  whether  they  have  a  good  officer  or 
not,  and  whether  that  officer  ought  to  be  re-elected  or  defeated. 

I  trust,  sir,  that  when  this  Convention  will  have  adjourned  it  will  have  given  us  a 
suffrage  clause  which  will  greatly  lift  up  our  present  electorate  and  that  we  can  safely 
tjonfide  to  the  people  the  election  of  all  the  officers  of  the  State  except  those  whose  duties 
are  of  such  a  nature  that  they  ought  not  to  become  a  part  of  the  politics  and  political 
machinery  of  the  State;  that  they  ought  to  live  above  it. 

I  hope,  Mr.  Chairman,  the  Committee  will  sustain  the  amendment  so  far  as  it  makes 
the  office  appointive  and  reject  it  so  far  as  it  prohibits  the  officer  from  being  eligible  for 
a  second  term. 

Mr.  Eggleston:  Mr.  Chairman,  I  wish  to  offer  a  substitute  for  the  amendment  of  the 
gentleman  from  Halifax  (Mr.  Stebbins),  which  is  under  consideration.  I  will  read  it. 
I  move  to  strike  out  all  after  the  word  "treasurer,"  in  line  7,  down  to  and  including  the 
words  "succeeding  term,"  in  line  14,  and  to  insert  the  following: 

And  there  shall  be  appointed,  in  a  manner  to  be  provided  by  law,  commissioners  of 
the  revenue,  the  number  of  whom  and  whose  duties  and  compensation  shall  be  such  as 
may  be  prescribed  by  law. 

I  shall  not  detain  the  Committee  very  long,  Mr.  Chairman,  in  discussing  this  sub- 
stitute. I  believe  if  there  is  one  subject  which  is  properly  left  within  the  control  of  the 
representatives  of  the  people  it  is  the  manner  of  assessing  and  collecting  the  revenue. 
If  we  undertake  to  fix  in  the  Constitution  the  method  of  the  appointment  of  these  com- 
missioners, their  compensation,  and  their  duties,  and  if  it  shall  prove  that  the  appoint- 
ment, for  instance,  by  the  circuit  court  does  not  result  in  the  great  benefit  we  expect 
from  it,  where  are  we?  We  are  tied  down  to  that  for  all  time.  It  may  be  an  utter 
failure,  and  yet  we  are  going  to  try  the  experiment,  and  we  are  going  to  tie  ourselves 
down  to  that  method  of  appointing  these  officials. 

We  do  know  that  the  present  method  is  a  failure  to  a  certain  extent.  We  do  know 
that  while  if  the  law  were  complied  with  the  property  which  is  assessed  would  be 
assessed  in  a  proper  manner,  the  law  is  not  complied  with,  and  heretofore  it  has  seemed 
impossible  to  get  a  compliance  with  the  law. 

The  law  requires  that  these  commissioners  shall  see  the  property  and  assess  it. 
They  do  not  do  it.  There  is  an  inequality  in  the  assessment  of  personal  property  in  the 
various  portions  of  the  State.  We  want  to  cure  that  defect.  How  are  we  going  to  do  it? 
By  trying  another  experiment,  and  tying  ourselves  to  an  experiment  that  we  cannot  cor- 
rect to-morrow  or  the  next  day. 

It  seems  to  me  that  in  the  matter  of  assessing  property  the  representatives  of  the 
people  should  have  their  hands  free;  so  that  when  you  have  prescribed  the  name  of  the 
officer  who  is  to  do  the  assessing  you  should  leave  it  to  them  to  change  the  method  of 
appointing  the  officer,  and  to  have  him  appointed  just  as  they  see  fit.  Then,  if  this  ap- 
pointment by  the  circuit  court  shall  prove  a  failure,  it  can  be  given  to  some  other  tribu- 
nal. It  can  be  given  to  your  Board  of  Public  Works  or  it  can  be  given  to  your  board  of 
supervisors,  or,  under  the  substitute  offered  by  myself,  you  can  go  back  and  elect  these 
officers  by  the  people,  if  you  think  proper  to  do  so. 
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I  do  not  think  we  can  sit  here  and  undertake  to  say  that  for  all  time  commissioners 
of  the  revenue  appointed  by  the  circuit  court  are  going  to  successfully  discharge  the 
duties  of  the  office.  I  think  we  can  afford  to  leave  it  to  the  Legislature  to  say  how  they 
shall  he  appointed. 

On  motion  of  :\Ir.  Boaz,  the  Committee  rose  and  the  Convention  adjourned  until  to- 
morrow. Thursday,  October  24,  19ij1,  at  10  o'clock  A. 


THURSDAY.  October  24.  1901. 

The  Convention  met  at  10  o'clock  A. 
Pra}-er  hy  Rev.  Richard  Mcllwaine,  D.  D. 

I\Ir.  .James  AV.  Gordon  proposed  the  follovsung  change  in  the  rtiles: 

Add  to  section  2  the  words  '■no  leaves  of  absence  shall  be  granted  except  for  sick- 
ness when  there  are  more  than  twenty  leaves  of  absence  in  effect." 

The  resolution  was  rejected — ayes.  11;  noes.  .53. 

On  motion  of  :\Ir.  Thomas  H.  Barnes,  the  Convention  resolved  itself  into  Committee 
of  the  Whole  for  the  purpose  of  further  considering  the  report  of  the  Committee  on  the 
Organization  and  Government  of  Counties.    :\Ir.  Turnbull  in  the  chair. 

The  Chairman:  The  question  before  the  Committee  is  on  the  substitute  offered  by 
the  gentleman  from  Charlotte  (Mr.  Eggleston)  for  the  amendment  offered  by  the  gen- 
tleman from  Halifax  Olr.  Stebbins)  to  the  first  section  of  the  report  of  the  committee. 
The  member  from  Charlotte  (  ^Ir.  Egglestonj  proposes  to  strike  out  all  after  the  word 
"treasurer,"  in  line  7.  section  1.  down  to  and  including  the  word  "term,""  in  line  14,  and 
insert  in  lieu  thereof  the  following: 

And  there  shall  be  appointed,  in  a  manner  to  be  provided  by  law,  commissioners 
of  the  revenue,  the  number  of  whom,  and  whose  duties  and  compensation,  shall  be  such 
as  may  be  prescribed  by  law. 

Mr.  Hancock:  Mr.  Chairman.  I  desire  to  say  a  few  words  in  support  of  the  report 
of  the  committee.  Perhaps  the  better  method  of  procedure  would  be  to  consider  the  sub- 
stitute offered  by  the  gentleman  from  Charlotte,  giving  the  Legislature  the  power  to 
determine  the  number  and  the  duties  and  the  method  of  election  or  appointment  of  com- 
missioners of  the  revenue. 

"When  we  look  at  this  proposition  at  first  glance  it  seems  to  be  very  reasonable,  and 
one  that  should  be  accepted  and  adopted  by  the  Committee,  but  when  we  give  it  a  second 
glance  we  find  that  it  is  even  worse  than  the  amendment  offered  by  the  gentleman  from 
Halifax. 

The  substitute  of  the  gentleman  from  Charlotte  gives  the  Legislattire  unlimited 
power  and  dominion  over  this  subject.  I  believe  in  the  Legislature  having  proper  au- 
thority. I  do  not  believe  in  unnecessarily  limiting  the  legislative  department  of  the 
government.  But  the  legislative  department  must  and  should  be  limited  in  some  re- 
spects, and  that  is  the  reason  Avhy  this  Constitutional  Convention  is  here  to-day,  that  the 
legislative  department  may.  within  proper  limits,  be  limited  and  prevented  from  im- 
proper and  hurtful  enactments. 

In  order  to  arrive  at  a  conclusion  as  to  whether  the  amendment  of  the  gentleman 
from  Charlotte  is  proper  or  not.  let  us  look  at  this  matter  of  the  commissioner  of  the 
revenue  a  little.  Let  us  study  its  history.  The  commissioner  of  the  revenue  is  dis- 
tinctively a  Virginia  office.  In  the  session  of  1S40-41  of  the  General  Assembly.,  so  far  as 
I  have  been  able  to  ascertain,  was  the  first  time  that  the  commissioner  of  the  revenue 
appeared  in  the  legislative  and  governmental  history  of  this  State.  The  commissioner 
of  the  revenue  was  then  appointed  by  the  jtistices  of  the  county  courts.    He  remained 
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appointive  for  ten  years,  until  1850-51,  when  the  commissioner  of  the  revenue  was  made 
a  constitutional  office.  It  remained  a  constitutional  office  until  what  is  called  the  Under- 
wood Constitution  of  1869  came  into  existence,  and  it  was  eliminated,  and  we  had  no 
commissioner  of  the  revenue  under  that  Constitution.  We  had  township  assessors,  and 
the  revenue  of  the  State  was  assessed  according  to  the  system  which  prevailed  in  New 
England. 

But  as  soon  as  the  good  people  of  the  State  of  Virginia  resumed  the  government  of 
this  Commonwealth  and  were  able  to  manage  their  own  affairs,  in  1874,  by  a  large  ma- 
jority they  adopted  an  amendment  to  the  Constitution  placing  the  commissioner  of  the 
revenue  back  in  the  governmental  system  of  our  State,  and  the  commissioner  of  the  reve- 
nue has  remained  there  ever  since,  and  has  been  elected  by  the  people  from  that  time 
until  the  present.    This  is  the  history  of  the  commissioner  of  the  revenue. 

Why  go  into  the  field  of  speculation  when  we  have  the  field  of  experience  before  us? 
We  had  this  appointive  system  for  ten  years  from  1840  to  1851.  Then  it  was  changed, 
and  we  have  had  commissioners  of  the  revenue  elected  by  the  people  continuously  from 
1851  up  to  the  present  time,  except  for  the  four  years  that  the  Underwood  Constitution 
was  in  force  before  the  amendment  of  1874.    There  is  the  experience  we  have  had. 

What  have  been  the  effect  and  the  result  of  that  experience?  It  is  shown  plainly 
that  the  people  of  Virginia  desired  these  offices  to  be  elective  by  the  people.  Why? 
They  have  allowed  it  to  be  done  for  the  last  forty  years,  and,  while  amendment  after 
amendment  to  the  Constitution  has  been  proposed  by  the  General  Assembly,  no  General 
Assembly  has  ever  proposed  any  change  so  far  as  the  commissioner  of  the  revenue  was 
concerned  or  his  election  by  the  people. 

When  we  come  next  to  consider  it,  we  find  that  there  has  been  no  effort  made  to 
transfer  this  power  to  the  Legislature.  On  the  contrary,  in  1874,  when  the  people  had 
the  right  and  the  opportunity,  when  this  whole  subject  of  county  organization  was  being 
considered  by  them,  and  an  amendment  was  being  proposed  to  the  Constitution,  and 
when  these  commissioners  of  the  revenue  were  being  reintroduced  into  our  system  of 
government,  there  was  no  effort  or  suggestion  made  that  they  should  be  appointed  by 
any  party,  but  that  they  should  be  elected  by  the  people.  I  think  this  might  be  consid- 
ered a  good  reason  why  the  substitute  of  the  gentleman  from  Charlotte  should  not  be 
adopted. 

This  is  an  office  that  touches  the  people  at  their  most  sensitive  and  most  vital  point. 
As  was  said  very  ably  and  forcibly  by  the  gentleman  from  Norfolk  (Mr.  Thom)  on  yes- 
terday, the  Anglo-Saxon  people  have  always  guarded  and  been  very  careful  in  regard  to 
their  property  as  well  as  their  liberty,  and  whenever  a  man  is  clothed  with  authority  to 
place  a  tax  or  a  subsidy  or  an  imposition  upon  the  property  of  the  citizen,  that  man  mvsi 
be  elected  by  the  people  and  must  have  the  endorsation  of  the  people  themselves;  and 
upon  many  a  hard-fought  battlefield  has  this  Anglo-Saxon  idea  of  the  preservation  of 
property  from  governmental  power  been  triumphantly  successful. 

The  commissioner  of  the  revenue  touches  the  sensitive  nerve,  because  it  is  the  tax^ 
ing  power.  If  you  come  to  my  house  and  assess  my  horse  and  my  cow,  or  any  other 
property  that  I  possess,  twice  as  much  as  it  is  worth,  then  you  are  making  me  pay  twice 
as  much  taxes  as  I  ought  to  pay.  If  you  assess  them  higher  than  you  assess  similar 
property  belonging  to  the  man  who  lives  adjoining  me,  you  make  me  pay  double  taxes. 
The  English  people  have  always  demanded  that  he  who  assesses  taxes,  levies  taxes,  or 
collects  taxes  must  be  authorized  by  the  people,  and  must  have  the  endorsation  of  the 
people  who  are  to  be  taxed.  Let  us  now  come  to  the  question  as  to  the  appointive  power 
proposed  by  the  amendment  and  by  the  substitute. 

When  considering  the  proposed  consolidation  of  the  office  of  treasurer  and  of  sheriff, 
we  were  speaking  about  the  dangerous  and  vicious  tendency  of  too  many  deputies  and 
not  enough  of  the  individual  responsibility  of  the  office-holder  to  the  people.  The  princi- 
ple of  deputy  is  a  very  dangerous  one,  and  one  that  should  only  be  resorted  to  when 
necessity  reo.uires  it.  There  are  cases,  and  every  one  of  us  recognizes  the  fact  that  there 
are  many  cases,  in  which  it  is  necessary  to  have  deputies,  but  the  principle  of  deputizing 
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an  office  sliould  not  be  carried  any  funlier  than  is  necessarj-.  Bin  when  you  come  to 
the  appointive  power,  the  appointive  power  is  far  more  vicious  and  injurious,  and,  if  I 
may  use  so  strong  a  term,  iniouitous  in  its  character  than  can  possibly  be  the  effect  of 
deputizing  of  an  office.  When  the  office  is  deputized  you  have  a  principal  who  is  respon- 
sible, but  when  the  office  is  appointive  there  is  no  principal  and  there  is  no  one  to  be 
responsible,  and  the  appointee  has  not  the  endorsation  of  the  people.  He  has  only  the 
endorsation  of  a  man  who  has  been  authorized  by  the  Legislature  to  appoint  him.  It  is 
getting  the  man  too  far  from  the  people  and  destroying  the  idea  that  the  people  govern 
and  rule  and  control  in  this  country  of  ours. 

I  think  this  proposition  can  be  successfully  advanced  and  maintained  that  no  man 
ought  to  be  appointed  by  any  agency  of  government  unless  it  be  for  the  purpose  of 
carrying  into  effect  some  adjunct  or  subordinate  purpose  connected  with  the  adminis- 
tration of  a  subject  matter  controlled  hy  a  general  department  of  the  government.  You 
may  take  the  educational  system  of  the  State,  and  it  may  be  said:  '"But  jou.  appoint  the 
visitors  to  the  University  of  Virginia;  you  allow  them  to  be  appointed  by  the  Governor; 
and  so  the  visitors  to  the  Virginia  :MiliLary  Institute  and  other  educational  institutions. 
VThy  do  you  allow  them  to  be  appointed?  Vrhy  not  allow  them  to  be  elected  by  the 
people?" 

There  is  this  other  exception  to  the  appointive  power,  and  it  is  that  wherever  there 
is  any  technical  knowledge  necess3.ry,  wherever  there  is  anything  peculiar  in  the  char- 
acter of  the  position  or  the  duties  of  the  office  that  is  to  be  administered,  something  out 
of  the  ordinary  course,  requiring  technical  knov\-ledge  and  information,  that  person 
should  be  selected  by  the  people  who  understand  and  know  about  the  matters  relating 
to  that  condition  of  affairs.  That  is  why  the  professors  of  the  University  of  Virginia 
and  the  chairman  of  the  faculty  and  others  are  not  elected  by  the  people.  None  of  these, 
certainly,  should  be  elected  by  the  people.  They  should  be  appointed,  for  they  are  carry- 
ing into  effect  those  branches  of  the  government  that  cannot  be  administered  by  the 
people  in  their  ordinary  capacity.  The  same  is  true  about  the  superintendent  of  the 
poor  and  the  surveyor  and  various  other  officers  who  have  to  be  appointed. 

VTiy  is  the  surveyor  appointed?  That  office  requires  technical  knowledge.  It  is  not 
a  question  to  be  submitted  to  the  people  of  the  State  or  of  the  county  whether  a  man 
understands  the  system  of  surveying  and  knows  it  completely  and  fully.  That  is  a  kind 
of  technical  knowledge  as  to  which,  perhaps,  the  appointing  power  can  be  better  trans- 
ferred to  those  who  are  versed  in  that  matter,  arud  who  are  able  to  appoint  the  officers, 
and  to  appoint  them  more  successfully  and  more  intelligently. 

Mr.  Withers:  Which  requires  the  more  technical  knowledge,  a  county  surveyor  or 
an  assessor  of  taxes,  such  as  the  commissioner  of  the  revenue? 

Mr.  Hancock:  I  will  answer  the  gentleman  by  saj'ing  that  any  ordinary  intelligent 
man  will  know  a  horse  and  be  able  to  tell  the  value  of  a  horse,  but  to  be  able  to  under- 
stand the  system  of  logarithms  connected  with  surveying  and  to  know  whether  a  surA-ey 
is  in  accordance  with  the  scientific  principles,  is  a  very  different  matter.  It  is  the  dif- 
ference between  knowing  the  value  of  a  horse  and  understanding  the  theory  of  loga- 
rithms. (Applause.) 

The  question  as  to  technical  knowledge  being  necessary  for  a  surveyor  I  do  not  sup- 
pose needs  any  answer.  I  think  the  question  answers  itself.  A  surveyor  with  technical, 
scientific  knowledge,  to  attain  which  recmired  years  of  study  in  the  technical  schools  of 
the  country,  may  know  less  about  the  value  of  personal  property  than  a  man  of  common 
school  education.  But  when  you  go  into  the  field  of  science,  one  is  superior  to  the  other. 
I  will  say  to  the  gentleman  from  Danville,  look  to  his  own  question,  and  at  the  bottom 
he  will  find  in  fine  print  its  own  answer. 

Xow,  we  come  to  the  appointive  power.  We  have  spoken  about  the  reason  why  these 
officers  should  not  be  appointed  as  contrary  to  our  custom,  contrary  to  our  traditions, 
contrary.  I  might  say  if  I  was  not  so  near  the  gentleman  from  Fauquier  (Mr.  Hunton), 
contrary  to  the  new  ideas  that  are  now  prevailing.  But  not  all  of  the  new  ideas  that  I 
have  heard  advanced  here  are  so  good  that  I  am  willing  to  take  them  without  examining 
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them.  I  prefer  to  examine  them,  myself  to  see  whether  they  are  correct,  even  though 
they  have  upon  them  the  imprimatur  of  the  distinguished  gentleman  from  Fauquier. 
(Laughter.) 

The  gentleman  from  Fauquier  some  days  ago  said  that  the  gentleman  from  Chester- 
field always  voted  "No"  on  every  question,  and  would  vote  "No"  on  every  question  that 
was  presented  to  this  Convention  until  it  adjourned.  Well,  he  may  be  right  about  it.  I 
think  if  the  gentleman  from  Fauquier  introduces  all  the  resolutions  I  will  be  very  likely 
to  vote  against  them.  (Applause.)  The  gentleman  from  Fauquier  and  some  of  the  gen- 
tlemen who  are  advancing  so  many  new  ideas  and  calling  everybody  that  opposes  them 
the  great  objector,  the  great  dissenter,  and  the  great  obstructor,  and  the  great — the 
words  have  all  given  out.  (Laughter  and  applause.)  It  reminded  me  of  what  happened 
in  Nottoway  county.    A  man  went  out  hunting  on  one  occasion  in  that  county. 

Mr.  Carter:    You  have  not  mentioned  the  Cunctator. 

Mr.  Hancock:  What? 

Mr.  Carter:  C-u-n-c-t-a-t-o-r. 

Mr.  Hancock:    The  gentleman  from  Hanover  is  that.    (Laughter  and  applause.) 
Mr.  Carter:    I  will  not  try  to  help  you  any  more. 

Mr.  Hancock:  The  gentleman  from  Hanover  is  one  of  the  very  best  men  I  ever 
knew,  and  I  know  he  will  mend  his  faults  and  try  to  do  better.  (Laughter.) 

I  wish  to  say  to  the  gentlemen  who  want  to  do  away  with  and  abolish  the  Legisla- 
ture and  abolish  all  the  ofRce-holders  and  everything  else  and  run  the  government  upon 
an  idea,  without  office-holders,  without  money,  without  pay,  without  any  organization 
whatsoever,  that  they  remind  me  of  a  man  who  went  hunting  in  the  county  of  Nottoway. 
The  gentleman  from  that  county  (Mr.  Watson)  perhaps  can  bear  out  this  statement. 
The  hunter  said  he  was  going  to  catch  more  coon  and  more  opossums  than  ever  had 
been  caught  by  anybody  before;  and  in  order  to  get  himself  in  good  condition  he  im- 
bibed all  the  intoxicants  he  could  find,  whether  it  was  orange  cider  or  beer  or  the 
strongest  ardent  spirits  that  could  be  obtained.  Coming  just  at  nightfall  to  a  well  before 
he  reached  the  great  forests  that  were  in  front  of  him,  and  being  very  thirsty,  as  people, 
I  have  understood,  feel  on  such  occasions  after  imbibing  too  freely  (laughter) — perhaps 
some  of  the  gentlemen  here  can  tell  me  whether  it  is  true  or  not  (laughter).  He  went 
to  the  well,  and  taking  hold  of  what  he  supposed  was  the  windlass,  he  commenced  to 
turn  and  turn  and  turn,  and  after  turning  fifteen  minutes  he  said  to  his  comrade:  "This 
is  the  deepest  well  I  have  ever  some  across  in  my  life."  His  friend,  who  was  standing 
by  him,  nearly  as  much  influenced  by  liquor  as  he  was,  lighted  a  match,  and  much  to 
their  amazement  they  found  that  the  hunter  had  been  turning  a  large  grindstone  which 
stood  near  by  the  well.  (Laughter.) 

The  gentlemen  who  are  saying  that  they  are  advancing  so  much  and  going  down 
into  the  depths  and  bringing  up  so  much  that  is  new  and  so  much  that  is  valuable,  and 
so  much  that  will  resuscitate  and  give  strength  and  vigor  to  the  State,  have  been  turn- 
ing an  old  grindstone,  as  we  find  when  we  put  the  light  upon  them  they  have  not  been 
accomplishing  so  much  after  all.  (Laughter.) 

Mr.  Thom  took  a  seat  in  front  of  Mr.  Hancock. 

Mr.  Hancock:  I  am  always  afraid  of  the  gentleman  from  Norfolk  (Mr.  Thom).  1 
have  seen  him  frequently  in  court,  and  his  genial  presence,  his  happy  smile,  his  magnifi- 
cent demeanor  and  courtesy,  and  his  splendid  intellect  always  cause  me  to  fear  lest  my 
decision  be  wrong  when  it  is  rendered  in  his  favor.  (Laughter.)  I  request  him,  there- 
fore, to  remove  his  seat.  (Laughter.) 

Now  we  come  to  the  next  proposition.  The  appointive  power  is  wrong.  It  is  sug- 
gested here  that  the  judge  of  the  circuit  court  shall  appoint  the  conimissioner  of  the 
revenue.  The  appointive  power  is  altogether  wrong.  The  people  ought  to  elect  these 
officers.  The  people  will  certainly  elect  proper  men  to  fill  these  important  offices.  But 
if  you  admit  the  fact  that  you  have  the  right  to  appoint  these  officers  at  all,  the  ap- 
pointive power  placed  where  you  have  located  it  is  wrong.  You  take  the  judge  of  the 
circuit  court,  and  where  is  he  located?  He  is  in  only  one  of  these  counties.  Say  you 
have  six  counties  in  the  district.    You  will  not  only  t^ike  away  from  the  people  the  right 
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to  have  the  man  elected  by  the  citizens  of  tlieir  own  county,  but  you  take  away  from 
them  the  right  which  they  would  have  if  he  were  appointed  by  the  county  judge,  of 
having  their  own  county  man  appoint  the  man  who  is  to  assess  the  property  in  their 
own  county. 

You  are  not  satisfied  with  removing  this  appointment  far  from  the  people,  but  you 
even  go  way  off  and  get  a  circuit  judge  who  lives  in  another  county  to  appoint  these 
officers,  a  man  who  does  not  know  the  conditions  that  exist  in  the  county  nor  the  men 
who  are  suitable  for  the  offices.  I  do  not  care  how  much  intelligence  or  information  he 
may  possess,  it  is  not  in  the  nature  of  his  office  and  the  character  of  the  duties  he  has 
to  perform  that  he  should  be  able  to  understand  and  appreciate  who  is  the  proper  man  to 
be  appointed  for  places  of  this  kind.  Suppose  in  all  the  counties  in  his  circuit  one  of 
you  gentlemen  were  a  judge  of  one  of  the  circuit  courts  and  had  to  appoint  the  commis- 
sioner of  reventie  for  the  county  of  Brunswick,  for  instance.  You  would  say  to  the  hon- 
orable gentleman  who  represents  that  county:  "Y^ou  know  more  about  these  people  than 
I  do,  and  are  better  posted  in  regard  to  them  than  anybody  else.  Whom  do  you  think  I 
ought  to  appoint  for  the  office  of  commissioner  of  the  revenue  for  Brunswick?"  and  his 
nomination  would  be  your  appointment.  The  appointment  would  be  made  in  this  man- 
ner because  the  judge  of  the  circuit  court  would  consult  with  people  in  whom  he  had 
confidence  and  would  rely  upon  them.  Let  him  be  called  upon  to  make  an  appointment 
for  the  county  of  Prince  William,  and  the  able  and  amiable  delegate  from  that  county 
vs'ould  be  called  upon  to  help  the  judge  of  the  circuit  out  of  his  awful  dilemma,  and  the 
judge  would  in  all  probability  appoint  the  man  suggested  by  him.  This  would  not  be  an 
appointment  by  the  jtidge,  but  by  the  people  with  whom  he  generally  associated,  and  in 
whom  he  had  confidence.  It  would  be  no  independent,  discriminating  judgment  on  his 
part,  based  upon  personal  knowledge.  I  have  had  some  experience  on  this  line,  and  I 
know  it  is  impossible  for  a  judge  who  is  some  distance  from  the  people  and  not  ac- 
quainted with  them  to  arrive  at  any  conclusion  except  through  the  medium  of  those  with 
whom  he  generally  associates.  That  is  one  reason  why  it  ought  not  to  be  confided  to  the 
circuit  judge. 

A  second  reason  why  it  should  not  be  imposed  upon  the  circuit  judge  is  because  it 
puts  political  power  in  the  hands  of  a  judicial  offxcer.  A  judicial  officer  ought  to  be  so 
high  and  so  far  above  prejudice  and  partisan  politics  as  to  be  able  to  sit  on  the  bench 
as  a  judge  and  mete  out  equal,  fair,  and  impartial  justice  to  all,  without  any  one  sus- 
pecting, or  having  cause  to  suspect,  that  he  is  influenced  by  any  political  motive  what- 
soever. But  you  Avould  place  him  in  a  position  where  he  is  made  a  partisan.  He  would 
be  reouired  to  act  with  political  parties  and  to  appoint  as  a  part  of  the  political  ma- 
chinery a  man  who  is  to  perform  political  dtities,  and  you  make  him  a  partisan  and  a 
politician  in  spite  of  himself. 

One  man  is  no  better  than  another  man  if  both  of  them  are  equally  good,  honest, 
intelligent,  and  virtuous.  But  if  you  take  one  of  these  two  men  and  place  him  where  he 
will  have  temptations  to  evil  continually  besetting  him  and  staring  him  in  the  face  and 
alluring  him  and  the  other  is  removed  from  temptation,  the  man  who  is  removed 
furthest  from  temptation  is  more  likely  to  be  free  from  contamination  with  wrong  and 
from  evil  influence. 

The  reason  why  the  jtidges  of  Virginia  have  had  their  names  linked  with  purity  and 
uprightness,  and  honesty,  and  impartiality,  is  because  the  governmental  policy  of  this 
State  has  been  that  when  the  judge  enters  the  courthouse  or  takes  one  of  the  judicial 
offices  he  shall  cease  to  be  a  politician  and  cease  to  take  a  personal  part  in  those  things 
that  pertain  to  the  active  administration  of  the  government.  Therefore,  when  you  place 
this  power  in  the  hands  of  the  courts  and  the  judge  becomes  a  partisan,  if  you  do  not 
corrupt  him  you  cause  improper  criticism  to  be  placed  upon  the  judicial  officers  of  this 
Commonwealth. 

Now  let  me  make  just  one  statement  on  this  point.  The  judge  of  the  circuit  court 
appoints  all  the  commissioners  in  chancery,  of  whom  there  are  about  thirty  in  his  dis- 
trict. He  would  appoint  all  the  commissioners  of  the  revenue,  say  about  ten  or  twelve  in 
his  district.   He  would  appoint  all  the  registrars  of  election,  if  the  plan  of  suffrage  of  the 
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gentleman  from  Norfolk  (Mr.  Thom)  prevails.  I  do  not  know  how  many  there  would  be.. 
Here  we  would  have  a  circuit  judge  with  a  political  train  about  him,  and  with  a  political 
power  that  would  be  demoralizing  unless  he  was  an  angel,  and  no  circuit  judge  I  have 
ever  known  had  an  over-supply  of  angelic  tendencies.  I  would  not  be  willing  to  trust 
them  any  further  than  I  would  myself.  (Laughter.) 

I  hope,  therefore,  gentlemen,  you  will  not  place  this  improper  duty  upon  the  circuit, 
courts  of  the  Commonwealth;  that  you  will  keep  them  away  from  political  influences; 
that  you  will  keep  them  where  they  will  be  freed  from  politics,  so  that  you  will  never 
have  a  suspicion  that  any  decision  or  opinion  rendered  by  them  is  affected  by  politics  in 
any  way  whatever. 

We  have  shown  that  the  principle  of  appointing  commissioners  of  the  revenue  is 
wrong.  We  have  shown  that  it  is  proposed  to  use  the  wrong  power  to  do  the  appointing. 
Now  we  think  we  can  show  that  the  man  to  be  appointed  will  be  an  improper  man.  Who 
is  a  commissioner  of  the  revenue?  Take  this  Code  here  and  read  it  and  see  the  duties 
that  he  has  to  perform.  He  has  a  right  to  go  to  your  house;  he  has  a  right  to  go  into 
your  private  chamber;  he  has  a  right  to  go  into  your  parlor;  he  has  a  right  to  go  into 
your  library,  to  your  wardrobe,  and  to  inspect  all  the  property  you  possess.  That  man  is 
to  be  appointed  where  and  by  whom?  According  to  one  plan  he  is  to  be  appointed  by  the 
judge  of  the  circuit  court,  who  knows  nothing  about  him  when  he  appoints  him  except 
that  he  has  been  recommended  by  the  friends  of  the  circuit  judge;  and  by  the  other 
plan,  the  plan  of  the  gentleman  from  Charlotte,  he  is  to  be  appointed  by  somebody  whom 
the  Legislature  is  going  to  select,  nobody  knows  by  whom.  That  is  the  way  it  stands.  I 
prefer  that  he  should  be  elected  by  the  people,  and  have  at  least  my  vote  to  invite  him 
into  my  house  and  to  inspect  and  assess  my  property. 

How  are  they  going  to  be  selected,  and  who  are  to  be  the  men?  When  a  man  comes 
to  your  house  and  enters  your  door,  you  would  rather  have  the  politeness  and  courtesy 
of  a  gentleman  to  meet  you.  How  is  that  best  secured?  By  having  a  right  to  punish  and 
resent  by  your  vote  any  improper  conduct  or  any  high-handed  proceeding  or  supercilious 
conduct  on  his  part,  so  that  he  feels  when  he  enters  your  domicile  that  he  is  entering 
the  domicile  of  a  sovereign  man  and  one  who  has  a  right  to  vote  for  him  or  against  him. 

To  follow  out  the  plan  of  the  gentleman  from  Charlotte,  the  Legislature  may  meet 
here  after  this  Constitution  is  adopted,  and  working  under  it  they  may  appoint  a  com- 
mission of  valuation  composed,  perhaps,  of  the  Governor,  Lieutenant-Governor,  and  Audi- 
tor of  Public  Accounts,  or  perhaps  an  independent  board  who  have  never  themselves  been 
elected  by  the  people.  You  may  have  a  central  board  here  in  the  city  of  Richmond,  with 
power  to  assess  all  the  property  of  the  counties  of  this  State  by  agents  appointed  by  it, 
with  no  accountability  to  the  people,  and  in  a  manner  distasteful  and  unfair  to  them, 
and  there  would  be  no  redress. 

That  central  board  will  appoint  those  men,  and  they  will  go  to  your  homes  and  knoclv 
at  your  door  and  open  your  private  books  and  examine  the  records  of  your  business,  and 
they  will  not  care  how  they  treat  you,  whether  with  scorn  or  disdain,  whether  fairly  or 
unfairly,  because  their  authority  comes  from  this  arbitrary,  haughty,  and  inquisitorial 
board  centered  here  in  Eichmond  by  the  Legislature. 

I  will  not  say  that  the  Legislature  cannot  be  trusted;  I  believe  it  can  be  trusted. 
But  the  people  ought  to  be  protected,  and  I  will  state  the  reason  why.  The  people  are 
sometimes  carried  away  by  emotional  feeling;  they  are  overcome  by  passion;  they  are 
carried  away  by  prejudice;  they  are  overwhelmed  by  a  storm  that  sweeps  over  the  com- 
munity and  causes  them  to  bow  the  knee  to  its  influence  and  to  introduce  into  the  body 
politic  injurious  legislation.  In  order  to  protect  themselves  from  this  condition  of  affairs, 
which  they  know  frequently  occurs,  it  is  requisite  that  the  people  should  have  constitu- 
tional conventions  to  enable  the  old  ship  of  state  to  be  provided  with  strong  anchors  of 
constitutional  power  and  constitutional  limitations,  to  protect  it  from  the  rocks  and  reefs 
and  breakers  that  are  ahead. 

That  is  the  reason.  It  is  because  of  no  disrespect  or  distrust  of  the  Legislature,  but 
because  it  is  necessary  that  in  our  governmental  policy  we  shall  recognize  the  fact  that 
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the  people  are  carried  away  by  moods  and  sudden  tendencies,  and  tliat  they  must  be  held 
in  control. 

Now  we  come  to  the  question  suggested  by  the  gentleman  from  Albemarle  i  ]\Ir.  Boaz). 
He  took  the  examiner  of  records  as  an  example.  He  said  that  the  appointment  of  this 
officer  showed  the  benefit  of  the  appointive  power.  The  duties  of  a  commissioner  of  the 
reTenue  and  an  examiner  of  records  are  very  different.  Going  to  a  gentleman's  house 
three  times  a  year  and  asking  him  how  many  horses  have  you,  how  many  cows  have  you, 
how  much  household  furniture  have  you,  and  how  many  bonds  and  how  many  notes  and 
other  personal  property,  and  list  them  for  taxation,  is  a  very  different  matter  from  going 
into  a  court  and  examining  a  chancery  cause  and  finding  how  much  money  has  been 
deposited  in  bank.  That  duty  consists  in  examining  papers  and  following  transactions 
from  the  beginning  to  the  end,  in  examining  the  fiduciary  accounts  of  guardians,  admin- 
istrators, receivers,  and  others,  and  ascertaining  what  is  the  balance  due.  That  requires 
technical  knowledge,  and  that  is  the  kind  of  knowledge  where  the  appointive  power 
comes  in.  and  not  the  ordinary  kind  of  knovsdedge  which  the  citizen  of  average  intelli- 
gence possesses. 

Take  the  examiner  of  records.  He  is  nothing  in  the  world  but  an  ally  and  adjunct 
and  support  to  the  commissioner  of  the  revenue.  He  makes  all  his  returns  to  the  com- 
missioner of  the  revenue,  and  they  are  all  embraced  in  the  commissioner's  book. 

Did  it  ever  occur  to  you  that  there  are  four  land  books  the  commissioner  of  the  reve- 
nue is  required  to  keep?  He  is  also  required  to  keep  four  books  of  personal  property. 
He  keeps  really  a  proper  index  and  a  short  history  of  every  tract  of  land  in  the  county 
and  of  every  change  that  is  made  annually  in  it  by  conveyance,  devise,  or  descent,  the 
amount  of  the  tax  that  is  assessed  upon  it  for  every  purpose,  and  everything  connected 
with  it.  These  books  are  returned,  one  to  the  Auditor  of  Public  Accounts,  another  to  the 
Treasurer,  another  to  the  clerk,  and  he  keeps  the  fourth  one  in  his  office.  These  are  the 
means  by  which  we  can  determine  in  some  measure  the  nature  and  character  of  our  titles 
and  find  out  how  the  revenue  of  the  country  shotild  be  administered. 

I  say  that,  so  far  from  the  case  of  the  examiner  of  records  being  an  argument  against 
the  election  of  commissioners  of  the  revenue,  it  is  an  argument  in  favor  of  it.  It  is  an 
argument  to  show  that  wherever  there  is  technical  knowledge  necessary,  which  a  lawyer 
-hould  possess  in  order  to  be  able  to  ascertain  the  facts  necessary  to  bring  this  kind  of 
roperty  upon  the  books  of  the  commissioner,  the  man  who  is  to  do  that  can  best  be  ap- 
:  ointed,  but  let  him.  after  his  vrork  is  done,  make  and  present  his  report  to  the  commis- 
sioner of  the  reventie,  so  that  one  complete  and  absolute  system  shall  be  secured  to  the 
:  eople  of  the  Commonwealth  by  an  officer  elected  by  them. 

Mr.  James  W.  Gordon:  You  are  working  the  grindstone  a  great  deal. 
Mr.  Hancock:  The  gentleman  from  Richmond  says  that  I  am  working  the  grind- 
^"one  a  great  deal.  Yrhen  he  stood  here  the  other  day  and  asked  that  a  comma  be  in- 
serted in  the  Bill  of  Rights  he  was  working  at  the  grindstone  at  a  heavy  rate  (laughter), 
and  he  has  been  working  at  it  ever  since,  and  I  think  it  will  be  a  long  time  before  he  ever 
reaches  a  period,  because  he  never  stops  on  any  question  as  long  as  he  has  an  oppor- 
mity  xo  go  ahead.    There  is  no  full  stop  in  him.  (Laughter.) 

Xow,  gentlemen  of  the  Committee,  I  thank  you  very  much  for  the  attention  you  have 
given  me  while  I  have  been  discussing  this  matter.  I  will  make  only  a  short  resume  of 
vv-hat  I  have  said.  I  say  the  appointive  principle  is  wrong  when  it  is  connected  with 
the  revenue.  In  that  view  I  have  the  support  of  the  able  gentleman  from  Norfolk  (Mr. 
Them),  and  I  feel  safe  and  secure  when  he  is  by  my  side  on  a  proposition  of  this  kind. 

Then  I  feel  that  to  locate  the  appointive  povN'er  in  the  circuit  judge  would  be  vicious 
and  iniauitious  in  the  extreme.  Xo  man  should  desire  to  connect  politics  and  the  judi- 
ciary in  one  and  the  same  person. 

Then  I  believe  that  the  system  of  allowing  the  Legislature  uncontrolled  power  over 
*he  subject  so  it  may  enact  any  measure  it  may  think  proper,  force  upon  the  people  in- 
-luisitorial  boards  and  other  star  chamber  agencies  to  interfere  with  the  domestic  affairs 
-t  this  Commonwealth,  will  go  far  beyond  what  we  believe  the  people  of  the  Common- 
s'ealth  of  Virginia  will  ever  submit  to. 
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Then  we  believe  that  the  people  who  would  be  appointed  would  not  be  so  efficient, 
would  not  be  so  courteous,  would  not  be  so  useful  in  the  administration  of  this  kind  of 
service  as  those  who  are  elected  by  the  people. 

For  these  reasons  I  ask  that  the  report  of  the  committee  be  adopted  and  that  we  pro- 
vide that  the  commissioners  of  the  revenue  shall  be  elected  by  the  people  as  they  have 
been  for  nearly  fifty  years.  Perhaps  it  is  not  known  to  all  here  that  there  are  about  225 
commissioners  of  the  revenue  in  the  State.  Now,  is  it  proposed  that  they  shall  ail  be 
appointed  by  a  board  centered  here  in  Richmond,  collecting,  arranging,  and  assessing  all 
the  taxes  of  the  Commonwealth?  You  ought  to  be  very  careful  before  you  make  a  trans- 
fer from  an  elective  power  to  an  appointive  power,  from  an  open  and  free  and  democratic 
power  to  an  oligarchical,  aristocratic,  monarchical  power,  for  the  appointing  power  is  the 
only  high  power  that  is  known  in  that  kind  ot  a  government. 

In  conclusion,  let  me  say  that  there  will  be  no  fear  of  evil  results  if  commissioners  oi 
the  revenue  are  elected  by  the  people.  Of  course,  they  are  not  elected  by  districts.  If 
they  were  elected  by  districts  there  might  be  some  danger,  but  they  are  elected  by  the 
whole  county.  There  is  the  county  of  Rockingham,  with  its  nine  commissioners.  They 
are  not  elected  from  any  one  district,  but  they  are  elected  by  the  whole  county.  There 
are  forty-two  counties  in  the  State  that  have  two  commissioners  each,  and  they  are  elected 
by  the  whole  county;  there  are  four  counties  that  have  six  commissioners  each,  and  they 
are  elected  by  the  whole  county.  There  are  ten  counties  that  have  three  commissioners 
each  and  they  are  elected  by  the  whole  country.  There  is  no  danger  of  getting  inefficient 
men. 

Mr.  Keezell:  The  gentleman  has  made  a  mistake  in  the  number  of  commissioners  in 
Rockingham.    There  are  five  instead  of  nine. 

Mr.  Hancock:  The  way  I  came  to  be  mistaken  is  because  the  Supplement  to  the 
Code  states  that  Rockingham  shall  have  as  many  commissioners  as  it  has  magisterial  dis- 
tricts. 

Mr.  Keezell:    It  has  five  magisterial  districts. 

Mr.  Hancock:  In  looking  at  the  Acts  of  Assembly  of  1891-2  on  townships  I  find  that 
Rockingham  had  nine  districts.  I  might  have  been  mistaken  in  regard  to  that  county. 
It  may  have  had  nine  districts  years  ago;  I  do  not  know  whether  it  did  or  not;  but  that 
is  immaterial.  I  was  speaking  of  securing  a  good  officer  because  he  is  elected  by  the 
whole  county,  and  not  by  districts.  You  will  secure  the  services  of  a  good  man,  a  sub- 
stantial man,  who  will  give  proper  attention  to  the  duties  of  his  office. 

So  far  as  the  county  of  Chesterfield,  where  I  live,  is  concerned,  we  have  had  the  same 
commissioners  of  the  revenue  for  a  long  time.  One  has  been  in  office  there  as  commis- 
sioner of  the  revenue  for  thirty  years,  and  another  has  been  in  office  there  for  about 
fifteen  years.  Both  of  them  are  intelligent,  faithful,  and  useful  public  officers,  and  have 
the  respect  and  confidence  of  the  people.  When  you  come  to  look  at  the  tax  rate  of  that 
county  you  will  find  that  there  is  no  other  county  in  the  Commonwealth  where  the  tax 
rate  is  lower  than  in  the  county  of  Chesterfield.  There  can  be  no  reason  why  commission- 
ers of  the  revenue  should  not  be  allowed  to  succeed  themselves.  I  am,  therefore,  in  favor 
of  allowing  them  to  be  eligible  to  office  as  long  as  the  people  choose  to  elect  them.  (Ap- 
plause.) 

Mr.  Withers:  Mr.  Chairman,  I  will  state  that  probably  if  we  were  not  in  Committee 
of  the  Whole  what  I  am  going  to  say  would  be  largely  out  of  order,  but  in  order  that  tha 
Committee  may  have  the  views  of  the  minority,  however  unimportant  they  may  be,  I 
think  there  can  be  presented,  on  the  amendment  of  the  gentleman  from  Halifax  and  the 
substitute  to  his  amendment  proposed  by  the  gentleman  from  Charlotte,  the  objections  to 
the  majority  report  and  the  one  or  two  objections  that  I  respectfully  hold  to  the  sugges- 
tion of  the  gentleman  from  Charlotte,  though  in  the  main  I  think  that  his  is  an  admira- 
ble suggestion.  I  think,  however,  it  leaves  the  question  too  wide  to  the  Legislature  to 
possibly  increase  rather  than  diminish  what  may  appear  to  some  of  us  to  be  objectionable 
features  of  the  elective  system  of  commissioners  of  the  revenue. 

Mr.  Chairman,  in  attempting  to  discuss  this  question  I  realize  fully  the  dryness  of  it 
and  the  necessary  entering  into  details  that  cannot  be  either  entertaining  or  amusing.  I 
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recognize,  too,  that  the  attempt  has  been  made  to  put  those  who  are  in  favor  of  a  change 
in  the  method  of  selecting  commissioners  of  the  revenue  in  the  position  of  trying  to  break 
down  the  good  old  Virginia  custom,  which  has  been  so  eloquently  referred  to  in  the  speech 
just  concluded  by  the  gentleman  from  Chesterfield,  and  who  himself  had  no  regard  what- 
soever for  a  good  old  Virginia  precedent  and  custom  when  it  was  urged  that  it  had  become 
necessary  to  return  to  the  principle  of  collecting  taxes  by  the  sheriff,  as  was  the  good  old 
Virginia  precedent  and  custom  some  years  ago.  So  we  see,  when  we  apply  the  rule  of 
consistency  to  positions  taken  by  gentlemen,  when  Virginia  precedent  and  custom  are 
cited,  it  recurs  again  to  the  same  old  doctrine  laid  down  by  the  gentleman  from  Lynch- 
burg (Mr.  Glass),  that  they  cite  what  supports  them  and  ignore  what  opposes  them. 

So  in  this  instance,  of  course,  the  commissioner  of  the  revenue  is  a  good  old  Vir- 
ginia precedent  and  custom,  and  the  present  method  of  his  selection  should  be  followed. 
But,  as  we  have  wandered  into  the  wilderness  and  from  the  wisdom  of  the  good  old  Vir- 
ginia precedent  and  custom  in  the  matter  of  collecting  taxes  by  a  treasurer  instead  of  by 
a  sheriff,  of  course  the  old  Virginia  precedent  and  custom  has  only  the  sanctity  of  age 
and  not  the  virtue  of  goodness  in  it. 

I  call  attention  to  this  because  consistency  is  indeed  a  jewel.  May  I  be  permitted 
most  pleasantly  and  respectfully  to  say  that  my  distinguished  and  respected  and  most 
esteemed  friend  from  Chesterfield  seemed  to  me  to  make  rather  a  plea  for  not  electing 
judges  by  the  people  rather  than  for  electing  commissioners  of  the  revenue  by  the  people. 
So  in  the  main  I  shall  have  to  pass  to  the  consideration  of  such  views  as  I  may  individu- 
ally hold  without  attempting  to  meet  many  of  the  objections  raised  to  the  appointment  of 
commissioners  of  the  revenue,  because  they  seem  to  me  rather  to  apply  to  the  other  than 
to  the  present  question,  and  the  questions  will  come  up  in  their  respective  order. 

Mr.  Chairman,  the  minority  part  of  the  Committee  on  the  Organization  and  Govern- 
ment of  Counties  realized  fully  that  the  verbiage  of  what  will  be  proposed  by  it  as  a  sub- 
stitute for  the  majority  report  is  justly  susceptible  of  criticism.  It  is  unnecessary,  how- 
ever, to  take  the  time  while  discussing  the  mere  principle  of  the  election  or  appointment 
of  the  men  who,  whatever  they  may  be  styled,  assessors  or  commissioners  of  the  revenue 
ar  listers,  are,  as  a  matter  of  fact,  nothing  but  men  chosen  either  by  an  elective  or  an 
appointive  system  to  list  the  property  of  the  citizens  for  taxation.  I  will  not  stop  to 
perfect  the  substitute  as  it  will  be  offered  by  the  minority  of  the  Committee  on  the  Or- 
ganization and  Government  of  Counties  in  respect  to  that  portion  in  which  a  blank  now 
appears.  I  think  the  Committee  of  the  Whole  will  recognize  our  reasons  for  leaving  that 
particular  paragraph  blank  when  it  is  stated  that  the  method  of  appointment  was  not 
deemed  so  important  as  the  establishment  of  the  system  of  appointment,  and  neither  the 
majority  of  the  Committee  on  the  Organization  and  Government  of  Counties  nor  the 
minority  of  that  committee  knew  at  the  time  it  made  its  report,  and  does  not  know  now, 
what  will  be  the  form  and  system  of  county  government. 

Therefore,  the  minority,  in  making  this  suggestion,  preferred  to  leave  blank  the  ap- 
pointing power,  should  the  Committee  of  the  Whole  and  then  the  Convention  adopt  its 
suggestion,  until  it  could  see  what  should  be  the  organization  and  the  authorities  under 
it  of  the  counties  and  cities  of  the  State,  so  that  then  the  Convention  in  its  wisdom  might 
select  the  wisest  appointing  power,  if  the  appointive  system  were  adopted. 

It  has  been  suggested  that  the  judges  of  the  circuit  court,  or  the  judges  of  the  courts 
i-inder  the  new  Constitution  performing  the  duties  now  performed  by  judges  of  the  circuit 
counts  under  the  present  Constitution,  shall  make  the  appointment.  It  has  been  sug- 
gested that  an  appointive  board  shall  make  the  appointment.  It  has  been  suggested  that 
the  boards  of  supervisors  of  the  counties  and  the  councils  of  the  cities  or  towns  shall 
make  the  appointment.  So  far  as  I  am  individually  concerned,  I  have  practically  no 
preference.  I  am  willing  that  the  judge  shall  make  the  appointment.  I  am  willing  that 
•  the  business  agent  of  the  county  or  city,  who  would  be  the  chairman  of  the  board  of 
isupervisors  or  the  president  of  the  council  and  the  clerk  of  the  court,  shall  make  the 
appointment.  But  I  think  possibly  the  wiser  and  better  way  would  be  that  the  boards  of 
supervisors  or  the  city  councils  themselves  should  make  the  appointment,  and  that  be- 
cause of  the  fact  that  they  represent,  or  at  least  they  are  presumed  to  represent,  every 
60— Const.  Debs. 
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phase  of  thought,  every  business  interest,  every  mercantile  and  commercial  industry  in 
the  county  or  city  of  whose  governmental  board  they  are  the  members. 

Now,  we  are  not  attacking  Virginia  precedent  and  custom.  The  people  of  Virginia  in 
1874,  as  we  now  understand  them,  had  but  a  very  slight  and  uncertain  hold  upon  the 
affairs  of  the  State.  Carpetbagism  and  all  that  it  implied  and  meant  had  not  by  any 
means  been  swept  away,  and  the  change  which  has  been  so  loudly  praised  here  was  a 
change  in  but  two  respects  made  as  to  assessors  and  commissioners  of  the  revenue  in  the 
original  frame  of  the  Underwood  Constitution  and  in  the  amendment  as  adopted  in  1874. 
An  assessor  was  to  be  selected  for  a  township.  A  commissioner  of  revenue,  or  so  many  as 
might  be  deemed  necessary,  were  to  be  selected  by  the  voters  of  the  county.  So  the  prin- 
ciple remains  the  same,  and  the  principle  of  assessing  was  simply  a  change  in  name,  and 
it  was  the  limitation  of  the  election  to  a  township  instead  of  to  a  county. 

Those  of  us  who  want  the  appointive  system  of  commissioners  of  the  revenue  are  not 
and  do  not  propose  to  be  put  in  the  position  of  attacking  commissioners  of  the  revenue. 
We  are  attacking  a  system,  not  the  men  who  put  into  execution  a  system.  We  are  attack- 
ing a  method  of  selecting  men  to  do  a  certain  duty.  We  are  not  attacking  the  character, 
the  capacity,  the  ability  or  the  talent  of  the  men  who  do  that  duty  under  the  system  as 
the  Constitution  now  has  it. 

Every  time  any  suggested  change  is  proposed  upon  the  floor  of  this  Convention  or  in 
Committee  of  the  Whole  or  in  any  committee  on  the  different  branches  of  government 
those  gentlemen  who  seem  to  lack  for  argument  in  other  respects  rise  up  and  with  great 
indignation,  professed  if  not  real,  rush  to  the  defense  of  men  who  have  not  been  attacked. 

I  have  no  desire  to  attack  the  officials  of  Virginia.  It  would  not  be  a  very  manly 
thing  to  do.  They  have  not  an  opportunity  to  be  heard  on  the  floor,  where  the  oppor- 
tunity to  attack  is  amply  afforded.  I  have  no  desire  to  impeach  the^  character  or  the 
capacity  of  the  officials  of  Virginia.  They  have  no  chance  to  answer  the  charge,  no  oppor- 
tunity to  be  confronted  with  the  accusers  nor  to  have  the  witnesses  brought  where  they 
can  cross-examine  them,  so  far  as  this  Convention  is  concerned.  But  I  believe  that  any 
of  us  have  the  right  to  attack  what  we  believe  to  be  a  bad  or  a  vicious  system,  and  that 
is  the  position  we  assume  to-day. 

I  do  not  hesitate  to  say  on  the  floor  of  this  Convention  that,  so  far  as  the  community 
I  immediately  represent  is  concerned,  I  believe  the  officials  who  perform  the  duties  of 
commissioners  of  the  revenue  are  exceptionally  capable  and  efficient.  They  are  excep- 
tionally qualified  and  exceptionally  intelligent.  We  hold  them  in  highest  personal  regard 
and  profoundest  personal  respect.  If  to-morrow  I  had  the  opportunity  to  appoint  or  not 
to  appoint  them,  I  know  of  no  man  in  my  city  and  certainly  in  certain  districts  of  the 
county  of  Pittsylvania  to  whom  I  would  give  preference  to  those  now  holding  the  office 
commissioner  of  the  revenue. 

But  a  change  in  officials  does  not  relieve  the  people  of  an  unnecessary  office,  nor  does 
a  change  in  an  official  relieve  the  people  of  a  bad  system  of  collecting,  assessing,  or  doing 
anything  else  with  the  taxes  and  the  values  upon  which  they  are  paid. 

It  is  no  answer,  it  is  no  defense,  it  is  no  argument  to  talk  about  an  attack  upon  the 
commissioners  of  the  revenue.  Nobody  has  attacked  them  except  their  own  friends  who 
have  come  here  and  tried  to  defend  them  by  putting  them  in  positions  that  I  never  saw 
them  assume.  We  are  not  attacking  individuals;  we  are  not  attacking  officials;  we  yre 
attacking  a  system  whereby  certain  of  the  employees  of  the  government  of  the  State  of 
Virginia  are  selected  to  do  a  certain  work. 

I  have  noticed  another  thing  upon  which  I  shall  respectfully  comment  briefly.  When- 
ever any  change  is  proposed  gentlemen  talk  about  getting  away  from  the  people.  I  notice 
(and  I  would  not  refer  to  it  upon  the  floor  of  the  Convention  but  for  the  fact  that  it  was 
referred  to  by  the  gentleman  from  Fluvanna  yesterday)  that  certain  officials  in  the  Staie 
of  Virginia  whose  commissions  are  not  issued  by  the  people  and  who  are  not  responsible 
to  the  people,  and  to  whom  the  people  have  not  access  so  far  as  holding  them  responsible 
is  concerned,  are  unduly  solicitous  lest  this  Convention  should  get  away  from  the  people. 
I  have  observed  another  thing  in  the  debates  upon  the  floor  of  the  Convention  and  in  the 
Committee  of  the  Whole.    Those  who  are  most  solicitous  about  the  dear  people  are  those 
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who  hold  positions  for  which  the  people  do  not  issue  commissions,  those  who  are  them- 
selves the  beneficiaries  of  an  appointive  system  or  an  elective  sj^stem  far  removed  from 
the  sovereignty  and  control  and  direction  of  the  dear  people;  and  whenever  that  argu- 
ment is  made  on  the  floor  of  the  Convention  or  in  Committee  of  the  Whole  it  sounds  its 
own  condemnation  for  those  of  us  who  are  of  the  people  and  with  the  people,  w^ho  came 
from  them  and  have  no  fear  of  getting  away  from  them. 

Mr.  Hancock:    Of  course  I  cannot  remain  silent  

:SlY.  Withers:    I  am  not  attaclving  the  gentleman  from  Chesterfield. 

Mr.  Hancock:  You  are  not  attacking  me  by  name,  but  the  designation  is  too  plain 
to  be  misunderstood.  I  wish  to  say  that  so  far  as  that  is  concerned  I  have  had  the  honor 
of  being  appointed  superintendent  of  schools  for  eight  years,  term  after  term,  by  the 
Board  of  Education,  for  three  terms;  that  I  have  had  the  honor  of  being  elected  for  eight 
years,  three  terms  in  succession,  by  the  people,  as  Commonwealth's  attorney  for  the 
county  of  Chesterfield,  and  I  have  had  the  honor  of  being  elected  by  the  Legislature  for 
three  terms  as  judge  of  the  Second  Judicial  Circuit  of  Virginia.  All  three  of  those  powers 
have  been  exercised  upon  me.  and  I  am  still  alive  (laughter)  and  willing  always  to  abide 
by  the  will  of  the  people,  however  expressed. 

Mr.  Withers:  In  what  the  gentleman  says  he  convinces  me  that  the  appointive  sys- 
tem cannot  be  altogether  wrong,  for  he  himself  has  been  an  appointee. 

But.  'My.  Chairman,  the  reply  to  an  argument  is  not  a  criticism  of  the  gentleman,  and 
I  do  not  v.-ant  to  be  so  understood.  But  I  want  this  to  be  tmderstood,  that  if  there  is  one 
thing  I  do  sincerely  desire  it  is  to  get  back  the  different  branches  of  the  government  of 
the  people  of  Virginia  in  close  touch  w-ith  theni.  I  believe  the  argument  that  the  people 
of  Virginia  are  afraid  that  we  are  going  to  get  aw^ay  from  them  is  brought  out  only  by 
the  fact  that  w^e  have  too  many  officials  and  too  many  appointees  and  too  many  various 
and  sundry  other  officers  who  are  not  in  touch  with  the  people,  not  in  feeling  and  senti- 
ment, but  in  responsibility,  control,  and  direction. 

Why.  therefore,  do  I  advocate  the  appointment  of  commissioners  of  the  revenue? 
Because  I  hold,  in  the  first  place,  that  a  commissioner  of  the  revenue  is  not  an  officer  in 
the  ordinary  acceptation  of  that  term.  He  is  no  more  an  officer  than  is  an  examiner  of 
records,  and  he  requires  just  as  much  technical  skill  and  knowledge  as  the  examiner  of 
records.  If  there  is  an  official  in  the  State  of  Virginia  w^ho  has,  to  use  the  phrase  of  com- 
mon parlance,  a  ""lead-pipe  cinch,"  it  is  the  examiner  of  records.  If  there  is  an  official  in 
the  State  of  Virginia  who  has  an  easy  job  it  is  the  examiner  of  records,  and  whatever 
technical  duty  was  once  devolved  upon  him  was  practically  met  and  done  away  with  the 
first  time  he  made  his  round.  It  is  merely  an  examination  of  court  records  to  see  what 
commissioners,  fiduciaries,  etc.,  report  funds  in  their  hands  and  have  not  paid  taxes  on 
them. 

I  hold,  therefore,  that  though  the  commissioner  of  the  revenue  may  be  styled  by  a 
sounding  name,  he  is  nothing  more  nor  less  than  a  lister  of  property  for  taxation.  He  is 
no  more  an  official,  he  ought  no  more  to  be  the  subject  of  political  contest  and  political 
struggle  and  controversy  than  the  examiner  of  records  or  the  assessor  of  realty,  and  I 
have  not  heard  anybody  in  this  Convention  in  argument  in  Committee  of  the  Whole  take 
the  position  that  the  assessors  of  realty  ought  to  be  elected  by  the  people. 

Mr.  James  W.  Gordon:  Just  at  this  point  I  wish  you  would  inform  the  Committee  if 
there  is  any  good  reason  in  the  opinion  of  the  Committee  on  the  Organization  and  Govern- 
ment of  Counties  why  the  commissioners  of  the  revenue  shotild  not  assess  real  estate  as 
well  as  personal  property. 

Mr.  Withers:    None  on  the  face  of  the  earth  that  I  know  of. 

Mr.  James  Vv.  Gordon:  I  notice  that  both  your  reports  depart  from  the  language  of 
the  present  Constitution  and  provide  in  terms  that  he  shall  assess  personal  property.  I 
can  see  no  reason  why  the  commissioner  of  the  revenue  should  not  assess  real  estate  as 
well  as  personal  property,  and  I  can  see  good  reasons  who  he  should  do  so. 

Mr.  AVithers:  I  see  no  reason  why  he  should  not  except  that,  real  estate  being  a  more 
stable,  permanent,  and  locative  species  of  property  than  personalty,  the  necessity"  for 
assessment  does  not  recur  as  often  as  it  does  in  the  case  of  personalty,  one  being  movable. 
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transient,  changeable  in  value,  it  is  necessary  that  you  should  assess  it  much  oftener  than 
the  other,  which  retains  a  more  equable  and  stable  value.  The  one,  being  permanent, 
immovable,  and  absolutely  visible  to  every  eye,  is  so  much  more  easily  assessed  and 
retains  its  value  with  so  much  more  stability  that  the  necessity  for  frequent  assessments 
in  the  case  of  realty  does  not  exist  as  with  personal  property. 

Now,  Mr.  Chairman,  as  I  was  saying,  I  do  not  regard  that  an  official,  an  employee 
largely  in  most  of  his  duties,  a  clerk  of  a  government,  whose  duties  so  far  as  they  are 
not  clerical  consist  in  listing  the  property  of  the  citizens  for  taxation,  should  under  any 
circumstances  or  conditions  be  an  officer  in  the  sense  that  he  should  be  precipitated  into 
the  political  arena  and  made  a  part  of  political  controversies,  contests,  and  struggles,  but 
he  should  be  the  appointee  of  the  very  best  appointing  power  in  order  to  obtain  the  best 
possible  results. 

Who  can  contend  that  the  system  has  not  been  attacked  by  its  friends?  Anybody 
could  have  made  the  same  defense  that  the  officials  as  to  their  character  and  capacity 
were  attacked  when  the  system  was  attacked,  as  it  has  already  been  twice  by  the  Legisla- 
ture. I  voted  for  one  of  the  attacks  upon  the  system,  and  am  willing  to  acknowledge 
what  I  believe  to  be  an  error;  but  it  is  no  new  thing  in  the  history  of  Virginia's  adminis- 
tration of  her  government  to  have  the  system  of  the  commissioners  of  the  revenue  at- 
tacked by  the  legislative  body.  Its  own  friends  have  attacked  it.  The  gentleman  from 
Chesterfield  to-day  impliedly  attacked  it  in  his  argument  and  sustained  it  when  he  ad- 
mitted the  necessity  of  the  continuance  of  the  existence  of  examiners  of  records. 

Therefore,  I  say,  Mr.  Chairman,  the  Legislature  has  attacked  the  system  twice  already 
as  being  inefficient  and  unsatisfactory.  It  attacked  it  as  being  both  when  it  provided  for 
the  appointment  of  examiners  of  records,  because  it  said  that  the  commissioners  of  the 
revenue  did  not  perform  their  duty  and  did  not  list  certain  sorts  of  personal  property  for 
taxation.  The  gentleman  from  Albemarle  (Mr.  Boaz)  in  his  argument  yesterday  under- 
took to  sustain,  and  so  far  as  I  am  informed  did  sustain,  the  contention  that  that  attack 
was  sound.  It  has  resulted  at  least  in  Southside  Virginia,  with  which  I  am  acquainted, 
in  practically  a  divorcing  of  the  duties  of  commissioners  of  the  revenue  and  the  duties  of 
examiners  of  records,  so  that  commissioners  of  the  revenue  practically  have  stopped  assess- 
ing moneys  under  the  control  of  the  court  or  of  fiduciaries  in  any  capacity,  but  that  is 
assessed  year  by  year  by  the  examiner  of  records,  reported  to  the  commissioner  of  the 
revenue,  and  by  him  reported  to  the  treasurer  or  to  the  Auditor,  and  thus  a  double  com- 
mission is  paid. 

Not  satisfied  with  that,  the  Legislature  of  Virginia  made  an  implied  attack  when  it 
passed  what  was  known  as  the  Parks  bill,  introduced  by  the  delegate  from  Page  on  this 
floor.  There  it  is  held  again  that  the  system  of  commissioners  of  the  revenue  was  ineffi- 
cient and  unsatisfactory;  that  the  personal  property  of  the  State  escaped  taxation;  and 
therefore  a  rigid  and  almost  inquisitorial  measure  v/as  passed  and  enacted  into  law  in 
order  that  those  returns  of  the  property  of  the  State  might  be  properly  gotten  at  ainl 
listed  upon  the  books. 

The  Legislature  attacked  it  a  second  time  directly  when  it  passed  the  commissioners 
of  valuation  bill.  By  that  bill  I  think  one  hundred  and  seventeen  allies,  adjuncts,  and 
coadjutors  of  the  commissioner  of  the  revenue  were  to  be  provided  for  in  the  counties 
and  cities  of  the  State.  You  again  said  through  the  Legislature  that  the  method  of  list- 
ing and  assessing  personal  property  for  taxation  was  inefficient  and  unsatisfactory;  but 
the  Supreme  Court  of  Appeals,  as  I  understood  the  decision  (though  I  have  seen  it  only 
as  reported  in  a  newspaper,  and  laymen  in  reporting  legal  decisions  are  liable  to  make 
errors)  decided  that  the  bill  was  not  properly  passed,  but  did  not  decide,  as  I  understand 
their  decision,  that  it  was  unconstitutional  because  the  office  was  appointive  and  not 
elective. 

In  making  the  attacks  upon  the  system  as  inefficient  and  unsatisfactory,  you  prac- 
tically admitted  where  the  inefficiency  came  in  when  you  changed  the  new  officials  who 
were  created  from  elective  to  appointive  officials.  You  said  that  the  commissioners  of 
the  revenue  have  proved  unsatisfactory  in  the  performance  of  their  duties,  and  by  fur- 
ther saying  that  the  officials  who  are  to  be  their  aids  and  allies  and  adjuncts  shall  be 
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appointive  instead  of  elective  you  have  said  that  the  elective  system  made  the  commis- 
sioners of  the  revenue  unsacisfactoiT  and  inefficient. 

Those  facts  and  those  reasons  have  been  furnished  independently  of  any  views  that 
I  might  have  held  upon  the  question.  They  have  been  furnished  by  the  General  Assem- 
bly of  Virginia,,  whose  familiarity  with  the  administration  of  the  affairs  of  the  State, 
whose  knowledge  of  the  system  of  taxation  and  of  listing  property  for  taxation  convinced 
that  body  in  1S95-96,  in  1S97-9S,  and  in  1S99-1900,  three  times,  that  the  system  of  com- 
missioners of  the  revenue  was  inefficient  and  unsatisfactory,  and  it.  was  inefficient  and 
unsatisfactory  because  the  officials  were  elected  by  the  people  whose  property  they  had 
to  assess  and  list  for  taxation. 

The  argument  and  reason  having  been  practically  advanced  by  the  General  Assembly 
itself  and  admitted  by  it  by  the  enactment  of  three  different  laws,  I  submit  that  the  con- 
sensus of  opinion  in  Virginia  is  that  our  system  of  listing  personal  property  for  taxation 
Is  unsatisfactory. 

Now.  we  will  never  devise  a  perfect  system.  Ve  may  have  all  sorts  of  systems  of 
officials.  Vi^e  may  have  commissioners  of  the  revenue,  we  may  have  property  listers, 
assessors,  tax  listers,  we  may  have  commissioners  of  valuation,  we  may  have  examiners 
of  records,  but  you  cannot  make  a  man  disclose  all  of  his  personalty.  You  cannot  possi- 
bly get  at  the  moneys,  credits,  bonds,  and  notes  of  many  of  the  wealthiest  citizens  of  any 
community.  It  has  never  been  done  in  any  State,  and  Virginia  has  not  been  able  to  do  it, 
and  will  never  be  able  to  do  it;  but  as  long  as  the  system  of  personal  property  taxation, 
is  in  vogue.  I  respectfully  submit  that  the  best  possible  method  of  listing  bonds  and  so 
forth  for  taxation  should  be  adopted. 

Mr.  Chairman.  I  object  to  the  election  of  commissioners  of  the  revenue,  not  only 
because  I  believe  he  should  not  be  an  officer  at  all  in  the  acceptation  that  the  sheriff  is 
an  officer,  that  the  Governor  is  an  officer,  or  when  we  speak  strictly  any  of  the  officials  of 
the  State  are  officers,  nor  should  the  commissioner  of  the  revenue  be  made  the  subject 
of  contest  and  strife  in  elections,  and  for  this  reason;  Their  very  duties  are  objectional 
in  some  respects  and  are  obnoxious  to  many  citizens  in  other  respects.  Therefore,  you 
make  an  official  who  has  to  do  a  dtity  that  no  man  welcomes  dependent  on  the  favor  of 
the  citizen  whom  he  approaches  in  order  to  perform  it.  an  unwelcome  and  sometimes  an 
obnoxious  duty.  You  make  that  official  depend  upon  the  vote  of  that  citizen  for  the  main- 
tenance of  himself  in  office,  and  you  thereby  encourage  a  loose  and  a  slack  administration 
of  the  office,  which  is  in  itself  objectional:  and,  therefore,  in  order  to  render  the  official 
popular  with  the  citizens  the  worst  administration  of  the  office  makes  the  most  popular 
official. 

I  believe  it  is  a  sound  principle  that  no  man  who  has  to  list  the  property  of  different 
members  of  a  community  for  taxation  should  be  dependent  on  those  members  to  retain 
his  office  and  receive  his  compensation.  He  ought  to  be  dependent  upon  nobody  except  a 
proper  official,  by  whom  he  shall  be  held  accountable  for  the  proper  performance  of  his 
duty  and  to  whom  he  shall  be  made  responsible  for  any  dereliction  therein. 

It  is  useless  to  say  that  the  people  are  interested  in  electing  commissioners  of  the 
revenue.  I  undertake  to  say  that  if  the  people  would  stop  to  think  when  the  question  is 
presented  to  them  the  people  would  not  desire  to  elect  commissioners  of  the  revenue. 
They  would  prefer,  in  order  that  their  property  might  be  justly  and  fairly  listed  for  tax- 
ation with  that  of  the  other  citizens  of  the  State,  that  the  official  who  does  the  listing  and 
who  does  the  assessing  shall  be  independent  of  their  fear  or  their  favor. 

I  say  it  exhibits  poor  confidence  in,  it  exhibits  profound  contempt  for.  and  it  exhibits 
too  little  opinion  of  the  people  to  say  that  they  are  determined,  in  order  to  render  the 
system  obnoxious,  objectionable,  and  inefficient,  that  they  shall  hold  to  the  election  of 
that  official.  I  repudiate  that,  because  I  believe  it  is  an  unjust  reflection  upon  the  people. 
I  do  not  believe  that  they  desire  the  election  of  commissioners  of  the  revenue.  I  believe 
they  would  be  glad  to  be  rid  of  that  unpleasant  duty  and  that  unpleasant  contest.  I 
believe  they  would  infinitely  prefer  that  a  representative  county  or  city  board  should 
niake  the  appwDintment  of  the  official  who  is  to  assess  and  list  their  property  for  taxation 
rather  than  that  they  should  select  that  official  themselves,  because  they  know,  and  we 
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all  recognize,  that  human  nature  has  its  frailties  and  its  weaknesses,  and  that  where  any 
man  in  the  exercise  of  his  duty  knows  that  to  exercise  that  duty  strictly  and  efficiently 
is  to  incur  displeasure  and  unpopularity,  it  is  but  human  nature  to  weaken  where  the 
lines  draw  tightly. 

It  is  not  only  that,  but  under  our  system  as  it  now  exists  we  practically  hold  out  an 
inducement  to  this  official,  the  commissioner  of  revenue,  not  to  perform  efficiently  his 
duties.  We  practically  say  to  him:  "If  you  will  make  a  show  of  doing  your  duty  and 
thus  gain  popularity  with  the  citizens  of  the  State,  they  will  re-elect  you  rather  than  put 
in  a  man  who  will  hold  them  to  a  strict  accountability." 

There  is  not  only  that  evil,  but  it  does  more.  It  encourages  the  people  to  regard  a 
slack  and  loose  and  inefficient  administration  of  an  office  as  being  more  preferable  than  a 
proper  and  efficient  administration  of  that  same  office.  There  is  a  double  evil.  It  en- 
courages negligence  and  inefficiency  in  the  official,  and  by  reason  of  that  negligence  and 
inefficiency  giving  to  the  citizen,  as  he  believes,  a  relief  from  the  burden  of  taxation  it 
encourages  the  citizens  to  re-elect  a  poor  official.  It  leads  the  citizen  to  encourage  negli- 
gence of  duty  in  officials,  and  we  should  remove  the  incentive  from  the  official  to  be  negli- 
gent and  from  the  citizen  to  encourage  it. 

Now,  if  we  are  going  to  have  a  system,  we  ought  to  have,  as  far  as  a  system  can  be 
devised  by  human  laws  and  be  put  into  execution  by  human  beings,  a  system  that  should 
act  equitably  and  justly  upon  all  men.  To  show  that  the  commissioner  of  the  revenue 
system  did  not  do  it,  if  you  will  take  the  returns  of  commissioners  of  the  examiners  of 
records  you  will  find  that  those  districts  that  have  cities  in  their  borders  are  the  districts 
which  paid  the  commissions.  You  will  find  that  in  those  districts  that  have  the  cities  of 
Norfolk  and  Portsmouth,  Petersburg  and  Richmond,  Danville  and  Lynchburg,  and  the 
other  cities  of  the  State  within  their  borders,  the  examiner  of  records  for  those  respective 
districts  received  the  large  compensation  of  25  per  cent,  of  the  taxes  realized. 

Therefore,  I  say  that  under  this  system  of  commissioner  of  the  revenue  the  farmer 
with  his  horse,  about  whom  we  have  heard  so  much,  and  his  mule,  and  his  oxen,  and  his 
farming  implements  and  his  household  furniture,  has  paid  practically  a  fair  value  under 
the  commissioner  of  the  revenue  system  because  that  property  could  not  be  concealed,  it 
could  not  be  rendered  invisible,  and  could  not  be  removed,  while  the  examiner  of  records, 
if  he  has  proved  anything,  has  proved  that  the  man  with  the  bonds,  the  fiduciaries,  etc., 
had  escaped  taxation  largely,  and  he  brought  them  to  light  in  the  cities  of  the  State. 

I  believe  the  great  mass  of  the  people  of  the  State  are  not  the  least  interested  whether 
the  commissioner  of  the  revenue  is  appointed  or  elected  so  far  as  a  say  in  the  matter 
directly  is  concerned,  because  a  large  body  of  the  people  of  the  State  have  had  their  per- 
sonalty listed  for  taxation;  it  could  not  be  concealed. 

So  when  the  objection  comes  to  an  appointive  system,  where  the  official  is  independ- 
ent of  the  favor  of  large  and  powerful  interests,  of  wealthy  men,  citizens  who  have  much 
personalty,  bonds,  notes,  moneys,  and  credits  for  taxation,  I  say  the  objection  would  seem 
to  come  only  from  those  who  would  be  the  beneficiaries  of  the  elective  system. 

So  far  as  I  am  concerned,  I  am  willing  to  take  my  risk  and  my  chance  that  the 
people  of  Virginia  do  not  care  a  flip  of  the  finger  whether  they  elect  commissioners  of  the 
revenue  or  whether  they  are  appointed,  so  that  you  appoint  or  elect  honest  officials  who 
will  efficiently  perform  their  duties.  That  is  what  they  desire,  and  all  they  do  desire; 
and  they  are  not  in  the  slightest  concerned  about  whether  they  are  appointed,  because 
they  do  not  regard  them  except  as  a  necessary  evil  in  any  light.  They  do  not  care 
whether  we  provide  for  their  appointment  or  election,  so  these  commissioners  can  perform 
quickest  and  speediest  their  duties,  and  that  they  may  be  rid  of  the  trouble  and  worry  of 
listing  their  property  for  taxation. 

In  addition  to  that,  Mr.  Chairman,  I  respectfully  submit  that  if  you  had  a  proper 
system  of  listing  for  taxation  the  personal  property  of  Virginia  in  vogue  you  would  not 
have  any  such  office  as  commissioner  of  the  revenue,  except  for  a  short  time.  There 
would  not  be  any  necessity  of  having  an  officer  who  should  continue  in  office  from  one  to 
three  and  four  years.  There  would  not  be  a  bit  more  necessity  of  a  permanent  office  of 
commissioner  of  the  revenue  than  there  is  of  a  permanent  office  of  assessor  of  realty  in 
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lands  now.  Whether  you  call  him  assessor,  list  taker,  tax  taker,  commissioner  of  the 
revenue,  or  what  else  (but,  being  a  good  old  Virginia  precedent  and  custom,  I  prefer  com- 
missioner of  the  revenue),  that  official  ought;  under  an  intelligent  system  of  listing  the 
personal  property  of  this  State,  to  do  it  in  ninety  days  and  be  out  of  office.  He  could 
comply  with  the  law  now,  practically,  if  you  required  citizens,  after  he  puts  blanks  in 
their  hands,  to  return  them  to  him  at  his  office.  But  as  it  is,  because  of  the  fact  that  he 
is  dependent  upon  the  very  people  whose  property  he  lists  for  taxation,  he  has  to  chase 
nearly  every  man  in  his  community  again  and  again  in  order  to  get  answers  to  the  printed 
interrogatories  that  are  furnished.    That  shows  another  evil  of  the  system  of  election. 

Let  a  man,  nearest  to  the  people  whose  interests  are  affected,  be  appointed  by  the 
proper  mode;  let  him  be  responsible  for  the  performance  of  his  duties  to  that  board  or  to 
the  court,  let  him  be  responsible  for  his  returns  to  the  Auditor  of  the  State  and  the  fiscal 
officer  of  the  county  or  city,  and  you  will  solve  the  problem. 

Therefore,  Mr.  Chairman,  I  contend  that  this  office  is  not  an  office  in  the  ordinary 
acceptation  of  the  term;  that  it  is  not  an  office  whose  duties  justify  it  in  being  elective; 
that  it  is  not  an  office  which  the  people  are  in  any  wise  interested  in  filling  by  election; 
that  what  they  want  is  a  fair  and  an  efficient  administration  of  its  duties,  a  fair  and  just 
listing  of  personal  property  for  taxation,  and  if  they  get  at  that  better  by  the  appointive 
than  by  the  elective  method,  they  will  be  all  the  better  satisfied. 

Now,  if  this  position  is  to  be  made  a  permanent  one,  with  a  two  or  four  or  six  or 
eight  years'  term,  the  objections  possibly  urged  to  the  elective  system  might  apply,  but  if 
it  is  to  be  made  a  system  for  the  purpose  of  listing  for  assessment  the  personal  property 
of  the  State  and  taking  account  of  the  increased  improvements  or  repairs  or  the  dimin- 
ished value  of  improvements  on  realty  from  time  to  time,  then  I  submit  that  there  is  no 
necessity  for  anything  but  a  temporary  office  filled  by  an  official  who  shall  perform  his 
duties  within  a  limited  time. 

Now,  Mr.  Chairman,  without  entering  much  into  detail,  I  believe  the  contention  can 
be  established  as  a  fact  that  the  office  of  the  commissioner  of  the  revenue  could  be  made 
a  temporary  and  not  a  permanent  office,  appointed  and  not  elected,  and  that  it  would 
conduce  to  a  better  administration  of  our  affairs  with  respect  to  values  for  taxation  than 
the  present  system.  The  great  duties  of  the  commissioners  of  the  revenue  are  only 
three.  There  are  thirty  sections  of  the  Code  taken  up  with  setting  out  these  duties.  The 
commissioner  of  the  revenue  is  to  prepare  land  books  of  the  community,  he  is  to  extend, 
set  out  the  name  of  the  owner,  its  metes  and  boimds,  its  number  of  acres,  value,  etc.,  and 
he  cannot  change  the  value  of  the  real  estate  as  assessed  by  the  assessor  of  realty  one, 
two,  three,  four  or  five  years  prior  to  that  time  in  any  respect  except  to  take  into  con- 
sideration such  improvements  as  have  been  added,  or  such  repairs  as  have  been  made, 
amounting  to  a  hundred  dollars,  or  to  deduct  therefrom  for  improvements  that  have  been 
burned  down  or  where  they  have  been  reduced  in  value. 

Now,  his  duties  with  respect  to  lands,  therefore,  are  comparatively  light  and  are 
almost  exclusively  clerical,  except  that  he  takes  note  of  the  transfers  of  realty,  except 
when  those  transfers  are  for  the  purpose  of  borrowing  money,  such  as  a  deed  of  trust, 
etc.  Now,  how  does  he  come  to  do  that?  The  clerk  makes  an  abstract  of  all  transfers  in 
his  offi.ce,  and  he  delivers  that  abstract  to  the  commissioner  of  the  revenue.  Yet  the  clerk, 
strange  to  say,  gets,  to  my  best  recollection,  no  fees,  while  the  commissioner  of  the  reve- 
nue, for  simply  copying  the  abstract  of  the  clerk,  gets  a  fee  of  a  dollar  in  some  counties 
in  the  State,  and  a  fee  of  a  dollar  and  a  half  in  twenty-eight  counties  and  cities  in  the 
State.  I  submit  that  all  that  a  commissioner  of  the  revenue,  a  lister  of  property  for 
taxation,  has  to  do  with  realty  is  to  make  note  of  improvements  and  to  keep  the  copy 
given  him  by  the  clerk  of  the  transfers  made,  so  that  the  land  books  can  be  made  out 
properly  year  by  year. 

The  next  great  duty  of  a  commissioner  of  the  revenue  is  as  to  personal  property  and 
the  personal  books,  etc.,  and  there  are  twenty-five  sections  of  the  Code  taken  up  in  set- 
ting out  that  duty.  Of  course,  that  includes  poll-tax  as  well  as  other  personal  tax.  That 
includes  one  of  the  most  objectionable  duties  of  the  commissioner  of  the  revenue,  and  it 
puts  the  commissioner  of  the  revenue  in  a  position  where,  by  reason  of  his  duty,  he  is 
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required  to  do  a  thing  which,  if  any  of  them  did  it,  would  defeat  all  for  office  every  year, 
practically,  in  the  State  of  Virginia.  Section  496  provides  that  when  a  man  has  not  prop- 
erly returned  his  property  he  is  to  make  his  own  assessment  thereof,  and  requires  the 
man  to  abide  by  it.  Of  course,  he  has  other  objectionable  duties,  such  as  compelling  a 
man,  if  he  does  not  believe  he  makes  proper  returns,  to  go  into  court  and  examine  him 
Whoever  heard  of  that  being  done,  except  in  the  rarest  instances? 

Now,  when  an  officer  is  put  in  the  position  that  he  has  to  do  those  things  which  are 
objectionable  to  the  citizen,  yet  they  are  necessary  in  the  performance  of  his  duty,  he 
should  not  be  put  in  the  position  of  being  dependent  upon  the  favor  or  disfavor  of  that 
citizen  for  continuance  in  office.  It  is  an  unsound  principle  that  puts  me,  who  has  to  do 
a  disagreeable  personal  duty — it  is  not  a  disagreeable  judicial  duty  or  executive  duty,  but 
it  is  a  disagreeable  personal  duty  which  makes  an  enemy  of  the  man  towards  whom  I  am 
compelled  to  act  in  that  way — upon  his  favor  for  my  retention  of  office,  should  I  desire  it. 
And  I  think  it  can  be  shown,  and  will  be  shown,  that  the  office  of  commissioner  of  the 
revenue  probably  averages  as  well  as,  if  not  better  than,  any  other  office  in  the  gift  of  the 
citizens  of  Virginia  in  the  counties  and  cities  of  the  State,  except  such  offices  as  clerks  in 
the  larger  counties. 

Section  49 G  puts  upon  him  just  such  a  duty  as  that,  a  duty  that  no  officer  likes  to 
perform,  and  that  but  very  few  do  perform,  and  the  recognition  of  their  failure  to  per- 
form it  has  resulted  in  the  creation  of  examiners  of  records  and  in  the  creation  of  com- 
missioners of  valuation  and  in  the  passage  of  what  is  known  as  the  Parks  bill. 

I  am  summing  up  the  three  principal  duties  of  the  commissioner  of  the  revenue. 
There  are  other  small  duties,  and  there  is  one  considerable  duty,  too,  listing  the  births 
and  deaths  in  a  community  and  reporting  the  same  to  the  proper  authorities.  But  the 
three  great  duties  of  the  commissioner  of  the  revenue  are,  first,  with  reference  to  the  land 
books  and  improvements  upon  realty  in  the  State;  second,  the  listing  of  personal  property 
of  the  citizens  for  taxation;  and,  lastly,  issuing  licenses. 

That  seems  to  me  to  be  an  incongruous  duty,  especially  in  the  counties  of  the  State. 
In  the  cities  of  the  State  it  makes  but  little  difference,  because  the  commissioner  of  the 
revenue  has  an  office,  and  he  is  usually  there,  except  at  certain  periods  of  the  year,  and 
it  causes  no  inconvenience  for  the  citizen  to  have  to  go  to  him  in  order  that  he  may  enter 
into  any  business  or  profession.  But  in  the  counties,  as  I  am  informed,  the  commission- 
ers of  the  revenue,  or  many  of  them,  have  no  office,  are  hard  to  find,  and  yet  a  man 
desiring  to  establish  a  store,  or  to  enter  a  profession,  or  to  go  into  any  business,  must 
hunt  him  up  in  order  to  get  a  license  to  do  what  business  he  desires  to  transact. 

I  submit  that  where  a  man  is  a  mere  lister  of  property  for  taxation,  his  duties  should 
be  confined  to  the  listing  of  property  and  polls  for  taxes  and  the  proper  return  of  tlv? 
same,  whether  of  real  estate,  improvements  thereon,  or  personal  estate,  or  capitation,  or 
even  oysters,  or  any  other  thing  that  may  be  made  the  subject  of  taxation,  but  that  the 
licenses  of  the  State  should  be  issued  by  an  official  who  has  an  office,  who  is  aiways 
accessible,  and  where  the  citizen  can  always  find  him  readily  and  easily.  But  even  with 
those  duties  an  appointive  officer,  made  responsible  directly  to  the  appointing  power,  can 
perform  them  and  get  out  of  his  office  rather  than  have  a  permanent  office  remaining 
upon  the  people  of  Virginia,  entering  into  the  politics  and  the  local  contests  and  tbe 
fights  of  every  community,  city,  and  county  in  the  State. 

Let  us  see  about  the  commissions  of  the  commissioner  of  the  revenue.  I  wish  to  call 
attention  to  the  fact  because,  in  that  particular  phase  of  the  question,  the  live  coal  of 
economy  enters,  and  I  want  to  make  a  very  few  observations  along  that  line.  The  com- 
missioners of  the  revenue  are  paid  out  of  the  State  treasury  for  four  purposes.  The  com- 
missioner of  the  revenue,  according  to  section  526,  is  paid  21/0  per  cent,  out  of  the  State 
treasury  upon  all  taxes  lawfully  assessed  by  him  on  persons,  real  and  personal  property, 
incomes  and  salaries,  etc.,  up  to  $15,000.  In  excess  of  that  amount,  in  counties  m  per 
cent.,  and  in  cities  1  per  cent.  That  is  the  first  remuneration  from  the  State  treasury 
that  the  commissioner  of  the  revenue  receives. 

The  second  remuneration  from  the  State  treasury  that  the  commissioner  of  the 
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revenue  receives  is,  according  to  section  527,  when  he  is  ordered  to  be  paid  10  cents  for 
each  birth  and  death  registered  and  returned  by  him  to  the  Auditor. 

The  third  remuneration  that  the  commissioner  of  the  revenue  receives  out  of  the 
State  treasury  is  according  to  section  565,  when  he  receives,  for  assessing  taxes  on 
licenses  

Mr.  Earman:    That  particular  act  as  to  births  and  deaths  has  been  repealed. 
Mr.  Withers:    I  was  going  to  call  attention  to  that. 

The  next  remuneration  out  of  the  State  treasury  to  the  commissioners  of  the  revenue 
is  1  per  cent,  on  the  first  $5,000,  one-half  per  cent,  from  five  to  ten  thousand,  and  one- 
fourth  of  one  per  cent,  on  all  in  excess  of  ten  thousand  dollars  in  amounts  of  license 
taxes  assessed  by  him;  and  according  to  section  595,  the  next  remuneration  paid  him  otit 
of  the  State  treasury  is  two  and  a  half  per  cent,  of  all  taxes,  fines  or  other  public  moneys 
reported  by  him  to  the  Auditor  as  due  by  clerks  and  notaries.  That  is  largely  nullified  by 
a  subsequent  law. 

Mr.  Earman:  As  to  clerks,  that  has  been  repealed,  and  the  commissioner  of  the 
revenue  does  not  get  a  cent  from  that  source. 

Mr.  Withers:  According  to  section  705  the  third  remuneration  out  of  the  State  treas- 
ury is  a  fee  of  one  dollar  on  each  tract  of  land  belonging  to  the  State  reported  by  him  to 
the  Auditor.  Those  three,  formerly  five,  sources  of  remuneration  from  the  State  treasury 
aggregated  in  the  last  Auditor's  report  between  sixty-eight  and  nine  thousand  dollars. 
By  section  509  the  county  boards  of  supervisors  and  the  councils  of  cities  and  towns  are 
authorized  to  pay  him  for  extending  the  county  levies,  including  road  and  school  taxes, 
such  sums  as  they  deem  reasonable. 

Under  that  the  commissioners  of  the  reventie  were  paid  last  j'ear  in  the  counties 
alone  of  the  State,  for  I  deal  only  with  the  counties,  the  sum  in  round  numbers  of  $36,800. 
Seventy-eight  counties  reported  the  amount  to  the  Auditor,  and  I  took  and  multiplied  the 
average  by  the  remaining  twenty-two,  and  ascertained  that  what  I  believe  is  a  fair  esti- 
mate of  what  was  paid  the  commissioners  of  the  revenue,  and  it  aggregates  $105,574. 
That,  of  course,  excludes  the  commissions  or  fees  of  the  examiners  of  records,  and  those 
commissions  and  fees  last  year  amounted  to  the  sum  of  S17,S92.10.  But  nobody  knows,  as 
I  understand,  because  there  is  no  requirement  to  know,  what  are  the  fees  of  commission- 
ers of  the  revenue. 

Xow.  wherever  they  do  any  work  or  perform  any  duty,  they  are  entitled  to  and 
should  receive  a  fee,  but  I  am  adverting  to  this  particular  phase  of  the  matter  solely 
because  my  contention  is  that  you  cannot  estimate  what  it  costs  to  list  our  property  for 
taxation,  including  licenses,  etc. 

Xow,  by  section  521  the  commissioner  receives  one  dollar  for  every  grant  of  land, 
which,  of  course,  amounts  to  but  very  little  except  in  some  few  counties  in  the  South- 
west; one  dollar  and  fifty  cents  for  a  division  of  a  tract  among  its  various  owners  on  the 
deed  dividing  same;  one  dollar  in  some  and  a  dollar  and  a  half  in  other  counties  and 
cities  of  the  State  for  transferring  property  from  vendor  to  vendee,  not  including,  of 
course,  deeds  of  trust  and  mortgages  to  secure  money;  one  dollar  for  correcting  an  assess- 
ment of  lands  in  one  county  or  district  by  a  commissioner  in  another;  and  one  dollar  for 
transferring  a  part  of  a  tract  of  land  lying  in  different  counties,  which  has  been  sold 
while  the  bulk  of  the  land  still  remains  unsold.  Of  those  fees,  of  course,  as  I  understand 
it,  there  can  be  no  returns  made. 

Then  on  the  subject  of  licenses,  he  is  paid  seventy-five  cents  for  each  license  issued 
and  fifty  cents  for  transferring  a  license,  according  to  section  525,  and,  lastly,  he  is  paid 
the  sum  of  one  dollar  on  each  tract  of  land  belonging  to  the  State  and  reported  by  him  to 
the  Auditor,  which  is  practically,  of  course,  nothing. 

Now,  Mr.  Chairman,  that  will  bring  the  costs  of  our  assessment  of  the  personal  prop- 
erty and  license  taxes  to  the  State  annually  to  at  least  $123,466  on  fees  and  commissions 
reported,  without  being  able  to  take  into  accotmt  the  fees  and  commissions  which  are  not 
reported,  or  at  least  I  can  find  no  authority  for  the  keeping  of  accounts,  and  I  know  of  no 
place  where  such  accounts  are  kept,  of  transfer  fees  and  license  fees,  etc. 

I  do  not  think  that  under  the  system  now  in  vogue  there  can  be  much  improvement 
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SO  far  as  economy  is  concerned.  I  do  not  believe  that  so  long  as  we  have  an  officer  who  is 
required  to  follow  up  citizens  in  order  to  get  returns  for  personalty,  who  is  required  to 
depend  upon  the  favor  of  the  citizen  for  his  office,  who  in  human  weakness  naturally  likes 
to  please  those  upon  whom  he  is  dependent  for  votes,  we  can  improve  the  economy  or  the 
efficiency  of  our  system  of  listing  personal  property  and  licenses  for  taxation,  but  I  do 
believe  that  we  can  improve,  that  we  can  render  more  efficient  and  more  economical  our 
system  when  those  officials  are  not  only  made  appointive,  but  are  required  to  perform 
such  duties  as  strictly  belong  to  listers  of  property  for  taxation,  and  at  the  end  of  the  per- 
formance of  such  duties  step  down  and  out  of  office. 

Without  desiring,  therefore,  to  detain  the  Committee  longer,  I  desire  to  say  in  con- 
clusion, in  summing  up,  that  the  reasons  which  governed  me  in  coming  to  the  conclusion 
that  this  should  be  an  appointive  official  or  an  appointive  employee  rather  than  an  elec- 
tive one  are  these: 

First,  the  duties  of  the  office  are  such  as  to  create  disfavor  with  the  citizen  as  long 
as  the  official  is  dependent  upon  the  citizens  for  their  votes;  in  other  words,  is  desirous 
of  winning  their  favor,  which  encourages  inefficiency  in  the  official  and  which  encourages 
the  citizen  on  the  other  hand  to  approve  of  that  inefficiency.  So  long  as  the  official  has 
the  power  and  the  right  to  assess  my  property  for  taxation  and  to  summon  me  to  court 
to  make  true  answers  to  interrogatories,  that  official  ought  not  to  be  dependent  upon  my 
vote  for  his  preservation  and  life  in  office.  I,  as  a  citizen,  and  not  merely  as  a  member  of 
this  Convention,  am  willing  and  ready  to  yield  my  right  as  such  citizen  to  have  a  voice 
in  the  selection  of  such  official,  and  I  believe  I  voice  the  sentiment  of  nearly  all  the  citi- 
zens of  Virginia  when  I  make  that  statement. 

I  believe  if  we  make  the  system  more  efficient  the  duties  will  be  much  lessened  and 
economy  will  be  brought  about.  I  will  cite  simply  one  instance  which  was  brought  to  my 
attention  by  the  fact  that  as  an  official  of  the  court  in  the  State  of  Virginia  I  had  to  pay 
taxes  in  another  State.  I  paid  those  taxes  in  the  county  of  Rockingham,  North  Carolina. 
All  of  this  occurred  within  the  last  three  or  three  and  a  half  years. 

I  made  a  personal  investigation,  because  the  listing  of  property  for  taxation  called  to 
my  mind  the  difference  in  the  systems  and  accentuated  what  seemed  to  me  to  be  the 
defect  of  the  system.  They  have  there  an  appointive  officer  to  do  that  work.  I  wish  it 
distinctly  understood  that  I  am  not  advocating  that  system.  I  have  not  even  adverted 
to  the  method  by  which  this  official  is  appointed.  As  a  matter  of  fact,  I  am  not  accurately 
informed  by  which  method  he  is  appointed,  but  I  did  find  out  that  the  county  of  Rocking- 
ham, with  over  four  millions  of  real  and  personal  property,  assessed  its  property  for 
taxation  for  State,  school,  and  county  purposes  in  1899  at  a  cost  of  $355. 

In  order,  therefore,  to  get  at  what  they  had  to  assess  and  how  much  taxes  they  real 
ized  from  that  listing  of  property  for  taxation  (the  system  in  that  State  being  the  listin'i 
of  realty  every  four  years,  instead  of  every  five,  and  the  listing  of  personal  property 
occurring  every  year,  as  in  this  State),  I  made  an  investigation.  In  that  county,  which 
touches  my  county,  Pittsylvania,  o^n  the  southwest,  property  was  situated  where,  as  an 
officer  of  the  court,  I  had  to  list  it  for  taxation,  and  that  fact  being  brought  to  my  atten- 
tion, I  made  a  personal  investigation  of  the  system  last  May,  just  before  this  Convention 
was  assembled.  I  found  that  the  county  of  Rockingham,  which  is  not  so  large  in  area  as 
Pittsylvania  county,  possibly  a  half  smaller,  with  a  population  of  less  than  34,000,  had  a 
real  and  personal  property  assessed  valuation  of  $4,218,000;  that  they  collected  in  State 
taxes  in  1899  $12,092.25;  in  school  taxes,  $19,545.66,  and  in  county  taxes,  $18,082.66,  and 
the  listing  of  the  personal  property  cost  $355. 

I  made  that  investigation  solely  from  the  fact  that  by  personal  experience  the 
two  methods  were  contrasted  to  mie,  and  I  was  curious  to  see  the  respective  costs  of 
our  system  and  of  theirs.  Our  system,  I  verily  believe,  is  rendered  more  costly  not 
because  we  have  not  as  capable  and  competent  officials,  not  because  we  have  not  men 
of  as  high  character  and  intelligence,  but  because  we  make  those  men  depend  upon  the 
favor  or  disfavor  for  retention  or  dism.issal  from  office  of  the  citizens  whose  property 
they  have  to  list  for  taxation. 

Therefore,  Mr.  Chairman,  long  after  I  had  become  a  convert  to  the  appointment  ot 
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Tlie  commissioner  of  the  revenue  by  the  proper  authority,  under  the  county  system  of 
organization  that  we  shall  perfect  in  this  Constitution,  and  long  subsequent  to  the 
time  when  I  became  aware  of  the  fact  that  the  official  in  a  sister  State  was  appointed 
rather  than  elected,  my  duties  as  an  officer  of  a  Virginia  court  compelled  me  to  contrast 
the  cost  of  listing  property  in  that  State  with  this,  and  I  was  confirmed  in  my  original 
belief  that  the  appointive  system  as  to  officials  who  list  the  property  of  the  citizens  for 
taxation  was  not  only  more  efficient  and  wise  in  every  respect  from  the  point  of  good 
government  and  efficient  listing  of  property  and  the  assessing  of  its  value,,  but  would 
prove  more  economical  in  its  administration. 

3Iy  attention  has  just  been  called  to  what  apparently  is  an  omission  on  my  part.  I 
did  not  compare  the  listing  of  property  in  the  county  of  Rockingham  with  the  county  of 
Pittsylvania,  because  I  have  no  means  of  ascertaining  the  exact  cost  of  listing  property 
in  Pittsylvania  county.  I  can  simply  take  the  Auditor's  returns  and  show  what  the 
board  of  supervisors  allowed  for  commissions  and  extensions  to  the  commissioners  of 
the  revenue  for  Pittsylvania  county,  and  then  take  the  commissions  paid  by  the  Auditor's 
office  here  in  Richmond  to  those  commissioners.  Of  course,  I  cannot  get  at  the  other 
thing.  It  is  easy  enough  to  tell.  My  recollection  is  $o^'''\K  but  I  can  verify  myself  in  a 
minute.  (Applause.)  That  is  correct.  Five  hundred  dollars  was  advanced  by  the  board 
of  supervisors  of  Pittsylvania  county  to  the  commissioners  of  the  reventie. 

I\Ir.  Kendall  gave  notice  of  an  amendment  which  he  would  offer  at  the  proper  time. 

On  motion  of  ]\Ir.  Lindsay,  the  Committee  rose  and  the  Convention  adjourned  tmtil 
to-morrow,  Friday,  October  25,  19';'1.  at  10  o'clock  A.  M. 


FRIDAY.  October  25.  1901. 

The  Convention  met  at  l')  o'clock  A.  ^I. 
Prayer  by  Rev.  Richard  ^Icllwaine,  D.  D. 

On  motion  of  Mr.  Thomas  H.  Barnes,  the  Convention  resolved  itself  into  Committee 
of  the  TMiole  for  the  purpose  of  further  considering  the  report  of  the  Committee  on  the 
Organization  and  Government  of  Counties.  Mr.  Wise  in  the  chair. 

The  Chairman:  The  question  before  the  Committee  is  on  agreeing  to  the  substitute 
offered  by  the  gentleman  from  Charlotte  (Mr.  Eggleston). 

And  there  shall  be  appointed,  in  a  manner  to  be  provided  by  law.  commissioners  of 
the  revenue,  the  number  of  whom  and  whose  duties  and  compensation  shall  be  such  as 
may  be  prescribed  by  law. 

The  substitute  was  rejected. 

Mr.  Kendall  proposed  the  following: 

Strike  out  all  after  the  word  •■treasurer"  in  line  7,  down  to  and  including  the  words 
"succeeding  term"  in  line  14.  and  insert,  '"and  there  shall  be  appointed  by  the  Board  of 
Supervisors  of  each  county,  in  the  manner  to  be  provided  by  law,  commissioners  of  the 
revenue,  the  number  of  whom  and  whose  dtities  and  compensation  shall  be  such  as  may 
be  prescribed  by  law." 

Consideration  of  the  amendment  was  temporarily  passed  by. 

On  motion  of  Mr.  Boaz,  the  vote  by  which  the  amendment  proposed  by  Mr.  Eggles- 
ton was  rejected,  was  reconsidered. 

On  motion  of  Mr.  Meredith,  the  Committee  rose  and  the  Convention  adjourned  until 
to-morrow,  Thursday,  November  7,  1901,  at  12  o'clock  M. 


THURSDAY.  November  7.  1901. 

The  Convention  met  at  12  o'clock  M..  the  President.  Hon.  .John  Goode.  in  the  chair. 
Prayer  by  Rev.  Richard  Mcllwaine,  D.  D. 
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It  appearing  from  the  call  of  the  roll  that  there  was  not  a  quorum  of  members  pres- 
ent, the  Convention  adjourned  until  to-morrow,  November  8,  1901,  at  10  o'clock. 


FRIDAY,  November  8,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 

Prayer  by  Rev,  George  Cooper,  D.  D.  - 

Resignation  of  IVIr.  Newton. 

The  President:    The  Chair  lays  before  the  Convention  a  communication  from  Mr. 
Newton,  a  delegate  from  the  city  of  Richmond,  which  will  be  read. 
The  Secretary  read  as  follows: 

October  30,  1901. 

Hon.  John  Goode,  President  of  the  Gonstitutioyial  Convention  of  Virginia: 

Sir, — A  continuance  of  ill-health,  and  the  strenuous  admonition  of  my  physician, 
makes  it  imperative  upon  me  to  bring  to  a  close  my  labors  in  the  Convention. 

I  have  earnestly  desired  to  avoid  this  conclusion,  and  I,  therefore,  tender  you  my 
resignation  as  chairman  of  the  Committee  on  Taxation  and  Finance,  and  as  a  member 
of  the  Convention,  with  a  regret  and  disappointment  no  language  can  express. 

May  I  beg  of  you  to  express  to  the  members  of  the  Convention  my  grateful  appre- 
ciation of  their  courtesy  and  kindness  to  me  on  all  occasions,  and  assure  you  of  my 
undiminished  regard  and  esteem,  as  well  as  a  grateful  sense  of  the  high  honor  you  con- 
ferred upon  me. 

Respectfully, 

VIRGINIUS  NEWTON, 
Chairman  of  Committee  on  Taxation  and  Finance. 

Mr.  Meredith:  Mr.  President,  I  do  not  know  whether  it  is  necessary,  but  if  it  is  I 
move  the  acceptance  of  the  resignation.  I  do  so  with  great  regret,  not  only  personally, 
but  as  a  member  of  this  Convention.  Those  of  us  who  have  served  on  the  Committee  on 
Taxation  and  Finance  with  the  gentleman  from  Richmond  know  how  earnestly  he  has 
striven  to  do  what  he  thought  best  for  the  interests  of  the  State,  and  that  in  so  acting 
he  has  absolutely  disregarded  anything  like  personal  or  local  interest  or  any  interest  of 
those  with  whom  he  may  be  connected,  and  that  he  was  actuated  solely  by  the  desire  that 
the  State  at  large  should  be  benefited  by  all  laws  bearing  on  such  subjects. 

I  desire  to  state  also  that  I  know  how  he  regrets  the  necessity  of  this  step,  not  only 
personally,  disliking  to  give  up  the  duties  here  and  the  pleasant  associations,  but  that  he 
should  subject  the  city  of  Richmond  tp  the  necessity  of  another  election.  However,  the 
condition  of  his  health  is  such,  that  it  absolutely  demands  his  resignation.  I  therefore 
move  its  acceptance. 

The  President:    The  gentleman  from  Richmond  moves  that  the  resignation  of  Mr. 
Newton  be  accepted,  with  expressions  of  regret  on  the  part  of  the  Convention. 
The  motion  was  agreed  to. 
On  motion  of  Mr.  R.  Walton  Moore,  it  was 

Resolved,  That  a  committee  of  five,  including  the  President,  who  shall  be  chairman, 
be  appointed  by  the  Chair  to  consider  and  report  what  action,  if  any,  should  be  taken 
with  reference  to  the  meeting  of  the  General  Assembly. 

On  motion  of  Mr.  Thomas  H.  Barnes,  the  Convention  resolved  itself  into  Committee 
of  the  Whole  for  the  consideration  of  the  report  of  the  Committee  on  Organization  and 
Government  of  Counties.   Mr.  Wise  in  the  chair. 

The  Chairman:  The  question  before  the  Convention  is  the  motion  to  reconsider  the 
amendment  offered  by  the  gentleman  from  Charlotte  (Mr.  Eggleston)  to  the  first  section 
of  Article  VII. 
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Mr.  Eggleston:  Mr.  Chairman  and  gentlemen  of  the  Convention,  in  presenting  this 
amendment  before  the  recess  I  stated  very  briefly  my  reasons  for  doing  so.  It  seems  to 
me  that  the  question  of  the  proper  assessment  of  the  property  of  this  State  for  taxation 
is  one  of  the  most  important  matters  we  will  be  called  to  act  upon.  As  has  been  very 
well  said  by  the  gentleman  from  Danville  (Mr.  Withers),  it  must  be  a  conceded  fact  that 
the  present  method  of  assessing  property  for  taxation  is  not  successful.  It  results  in  get- 
ting the  bulk  of  the  visible  personal  property  on  the  tax  books,  but  there  is  the  greatest 
inequality  in  the  different  sections  of  the  State  as  to  the  valuations  put  upon  that  prop- 
erty.  In  some  counties  property  of  the  same  class  is  valtied  at  tvrice  as  much  as  in  others. 

Xow.  this  ought  not  to  be  the  case.  In  the  effort  which  the  Legislature  has  made  to 
adjust  this  matter  they  have  l)een  brought  face  to  face  with  the  present  constitutional 
provision  which  prescribes  the  remuneration  and  to  some  extent  the  duties  of  commis- 
sioners of  the  revenue.  It  may  be  that  to  appoint  commissioners  of  the  revenue  by  the 
judges  of  the  circuit  courts  would  be  successful,  but  we  cannot  say  that  it  would  be  stic- 
cessful.  It  seems  to  me  that  it  would  be  dangerotis  to  tie  ourselves  for  all  future  time  to 
a  plan  whereby  commissioners  of  the  revenue  are  to  be  appointed  by  the  circuit  judges. 

That  being  the  case,  I  do  not  know  of  any  duty  which  can  be  more  properly  intrusted 
to  the  Legislature  than  the  duty  of  seeing  that  the  property  of  the  State  is  justly  assessed 
for  taxation.  If  we  tie  otirselves  to  one  plan  and  that  proves  to  be  abortive,  as  the  present 
plan  has  done,  we  are  tied  up  by  a  constitutional  provision,  and  the  result  will  be  perhaps 
an  effort  to  create  another  set  of  officers  in  this  State  to  get  the  property  of  the  State 
properly  assessed. 

I  think  we  can  trust  the  representatives  of  the  people  of  the  State  in  a  matter  of  this 
kind.  If  they  shall  try  the  experiment  and  find  that  commissioners  of  the  revenue  ap- 
pointed by  the  circuit  courts  do  not  discharge  these  duties  properly  and  that  that  method 
is  imsuccessful,  then  they  can  adopt  another  method,  or  two  or  three  other  methods,  until 
they  arrive  at  one  which  is  thoroughly  successful. 

For  these  reasons,  sir,  I  do  not  think  it  would  be  safe  to  tie  our  hands  for  the  future 
in  this  matter  in  the  method  of  appointing  the  assessors,  and  I  do  think  it  is  entirely  safe 
to  leave  it  to  the  Legislature. 

In  answer  to  a  question  by  :\Ir.  Barbour,  Mr.  Eggleston  said  that  he  was  not  sure 
that  the  word  "appointed"'  would  authorize  the  Legislature  to  provide  for  electing  these 
officials  by  the  people,  but  suggested  that  the  word  "chosen""  might  be  substituted. 

Mr.  Robertson  asked  ]\Ir.  Eggleston  if  he  would  be  willing  to  let  the  law  stand  as  it 
is  and  say  nothing  about  it  in  the  Constitution,  to  which  Mr.  Eggleston  replied  that  he 
would  be  willing  to  do  that. 

Mr.  Kendall:  ]\Ir.  Chairman.  I  do  not  know  that  I  am  opposed  to  the  proposition  of 
the  gentleman  from  Charlotte.  In  some  points  of  view  I  faA'or  it,  certainly  more  so  than 
the  provision  for  which  it  is  offered  as  a  substitute.  It  seems  to  me,  however,  that  it  is 
subject  to  the  objection  which  I  will  state. 

We  know  how  sensitive  the  Legislature  is  as  to  pleasing  the  people  and  throwing 
into  their  hands  the  right  to  elect  officers.  We  know  that  whether  it  is  the  public  wish 
or  not  that  an  office  shall  be  elective,  there  are  always  a  great  many  of  those  who  are 
most  ardent  in  expressing  their  opinions  on  the  subject  who  wish  it  to  be  elective,  and  I 
fear  they  are  of  a  class  who  will  bring  their  influence  to  bear  upon  the  Legislature  more 
actively  and  strongly  than  perhaps  the  public  will  of  the  whole  body  of  the  people.  So 
we  would  find  that  in  the  end  this  would  result  in  retaining  the  elective  feature  for  com- 
missioners of  the  revenue. 

While  I  believe  in  the  election  of  all  officers,  with  one  or  two  exceptions,  at  least,  by 
the  people,  it  seems  to  me  that  this  is  one  of  those  exceptions  proved  by  our  experience, 
proved  by  our  knowledge  of  human  nature  and  its  workings.  There  is  no  one  prayer 
which  we  can  offer  more  deserving  to  be  often  offered  than  that  of  "lead  us  not  into  temp- 
tation." It  is  a  powerful  temptation  to  any  man  who  is  going  among  the  people  to  assess 
their  property,  and  whose  duties  are  more  or  less  inquisitorial,  to  avoid  the  full  discharge 
of  those  duties  by  seeking  the  favor  of  the  men  whom  he  is  assessing  and  to  whom  he  is 
to  lool:  for  a  re-election.  I  believe  that  by  our  experience  and  our  judgment  and  knowl- 
edge of  men  it  is  fair  to  conclude  that  this  office  ought  to  be  appointive. 
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I  think,  too,  that  we  should  not  throw  the  appointments  of  these  officers  into  the 
hands  of  the  judiciary.  I  believe  the  judiciary  ought  to  be  not  only  removed  from  the 
temptations  to  electioneer,  but  it  ought  to  be  removed  from  all  suspicion  of  doing  such  a 
thing.  I  think,  too,  that  while  the  office  ought  to  be  appointive  it  ought  also  to  be  as 
much  under  the  control  of  the  public  will  as  possible.  I  do  not  know,  but  I  presume  the 
judiciary  will  be  elected  by  the  Legislature,  but  whether  that  is  to  be  the  case  or  not  the 
board  of  supervisors  will  be  elected  by  the  people,  and  it  seems  to  me  that  we  would  have 
a  double  advantage  in  having  the  public  pass  somewhat  upon  the  discharge  of  the  duties 
of  these  officers  if  they  are  appointed  by  the  boards  of  supervisors.  The  board  would  be 
held  to  an  account  by  the  people  for  an  improper  discharge  of  their  duties,  and  a  com- 
missioner of  the  revenue  would  have  no  temptation  not  to  discharge  his  duty.  He  would 
be  appointed  by  the  board,  and  his  duties  and  his  action  in  the  discharge  of  his  duties 
would  be  constantly  brought  to  the  attention  of  the  board,  and  constantly  discussed  in 
their  hearing,  and  it  would  be  their  especial  duty  to  bring  to  his  attention  his  delinquen- 
cies. Both  reason  and  reflection  satisfy  me  that  the  board  of  supervisors  is  the  very  best 
appointive  power  that  could  be  selected  for  this  purpose. 

I  feel,  however,  much  more  desirous  to  see  that  the  office  shall  be  appointed  by  some 
one  than  to  have  it  made  appointive  by  the  board  of  supervisors  especially,  and  I  hope 
the  members  in  voting  upon  this  question  will  keep  in  mind  the  importance  of  making  the 
office  appointive. 

The  Chairman:  The  amendment  of  the  gentleman  from  Charlotte  is  to  strike  out  all 
after  the  word  "treasurer"  in  line  7  down  to  and  including  the  words  "succeeding  term" 
in  the  fourteenth  line,  and  to  insert  the  matter  which  has  just  been  read. 

After  a  colloquy  participated  in  by  Mr.  Robertson,  Mr.  Kendall,  Mr.  Eggleston.  Mr. 
Turnbull,  Mr.  Meredith,  Mr.  Portlock,  and  Mr.  Harrison,  as  to  the  attitude  of  the  ques- 
tion before  the  Convention  in  case  the  amendment  of  Mr.  Eggleston  were  withdrawn, 
there  was  a  debate  upon  the  statement  of  Mr.  Eggleston  that  in  many  counties  personal 
property  was  not  honestly  and  fairly  listed  for  taxation. 

Mr.  Manly  H.  Barnes:  In  what  county  is  there  a  large  proportion  of  personal  prop- 
erty which  does  not  go  upon  the  list?  That  statement  applies  to  the  State  of  Virginia  as 
1  understand  you  to  make  it.  It  certainly  does  not  refer  to  my  section  so  far  as  my 
observation,  my  information,  and  my  experience  go. 

Mr.  Eggleston:  I  did  not  say  that  it  referred  to  all  counties  particularly  or  to  any 
section^of  the  State  particularly.  I  understand  and  I  believe  that  there  are  some  counties 
where  visible  personal  property  is  closely  listed  for  taxation.  There  are  other  sections  of 
the  State  where  neither  the  visible  nor  the  invisible  personal  property  is  properly  listed 
for  taxation.  All  the  gentleman  has  to  do  is  to  tal^e  the  report  of  the  Auditor  of  Public- 
Accounts  and  to  look  at  the  list  of  bonds,  notes,  and  other  evidences  of  debt  reportecf 
from  the  different  cities  or  sections  of  the  State  and  he  will  become  satisfied  that  scarcely 
one-tenth  of  that  property  goes  on  the  assessor's  books. 

Mr.  Willis:  I  know  that  in  my  town  there  is  no  inconsiderable  portion  of  personal 
property  that  escapes  taxation.    I  know  that  there  is  a  great  deal  of  it. 

Mr.  Eggleston:  I  could  point  the  gentleman  from  New  Kent  (Mr.  Manly  H.  Barnes) 
to  two  counties  lying  side  by  side,  one  almost  twice  as  large  as  the  other  in  area,  in  popu- 
lation, and  presumably  in  wealth,  and  yet  the  amount  of  personal  property  listed  in  the 
small  county  is  almost  the  same  as  that  listed  in  the  larger  county,  which  is  twice  as 
large.  That  shows  that  there  is  property  which  does  not  go  on  the  books.  I  do  not  care 
to  make  invidious  comparisons;  I  do  not  care  to  name  the  sections;  but  if  the  gentleman 
will  examine  the  reports  he  will  find  that  it  is  so. 

Mr.  Kendall:  Mr.  Chairman,  it  seems  to  me  that  the  objection  is  not  so  much  to 
the  inequality  of  taxation  in  the  various  counties  as  to  the  notorious  fact  that  in  the 
same  county  among  neighbors  some  people  give  in  their  property  and  it  is  assessed  at 
a  fair  valuation,  while  others  living  in  the  same  commamity  are  assessed  at  a  very  low 
valuation.  There  is  not  a  man  within  my  hearing  who  does  not  know  that  that  occurs 
in  his  county.  It  is  a  notorious  complaint  in  every  county  and  it  is  to  correct  that  that 
I  suppose  we  are  here  to-day  talking  about  having  the  office  appointive  instead  of 
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eieciiTe.    If        are  to  undertake  lo  equalize  "iie  assessnems  in  The  diziereiiT  cc-in:ies 

must  have  a  board  appointed  or  elected  for  tliat  purpose.  Hie  object  is  to  •iz.is.-Zj. 
The  hidden  property  and  bring  it  to  the  front.,  so  ttat  ihe  ccnmlssicners  of  ~Jie  re^enj^e 
shall  see  it  and  place  upon  it  a  proper  assessed  vs  .  :^  7.  -  ^  t  s  .1  — e  are 
□.ow  seeking  to  have  this  omcer  arirciTiTei  InsTes.::  :z    t  i:^  -  tI  r  z^zz-^ 

I  underxake  to  say  ziL3.z  iz  :=  z'z.-  rx:  ir  ;:  -  -zizz.  ^  i  l::!  l^sr'-r  zz  ny 
Toice  that  tiro-thirds  of  the  assessmenis  in  every  coLLaiy  are  ziade  'iz  z-zz  "  :  ^iie 

owner,  and  the  commissioner  of  zhe  revenue  dees  not  eii:er  iiis  Lcus-  -  :  .  -lok 
ipon  his  bonds  and  accounts,  dc^s  r::  z^  :'.z  y  :zl  Ms  visible  property,  cnz  he  Taies 
Ms  representations  about  ii  and  h^  z;Ll;~=  :hez:i  gr^erally  to  please  the  vorer. 

Wliai  ~e  vrani  is  a  m8.11  in  tnar  position  \vho  vrill  have  no  lenipiaTion  zz  -iz  s'lch  a 
:hing,  but  whose  disposition  isill  be  to  please  h-  ?/  ::n::ng  power  and  whose  first  dniy 
will  be  10  see  to  an  ecnalizaTion  of  taxation  >.n:L  a  ji  iper  assessment  of  property.  We 
lost  sight  t:'.^::  z'.y  ::  '".^-r  .  ■t:,  :  .  z-  we  ought  to  have  in  mind  if  we  merely  consider  The 
question  cz  r:uahi;.:::r  .-'-r^^z.  TTiinties.  It  is  a  cuesiion  of  proper  taxation  in  the 
counties  as  between  iz  li  l  rials. 

Mr.  3Ianly  H.  Barnes:  Mr.  Chairman,  I  do 'not  believe  the  amendment  oSered  to 
:ae  committee's  rercrT  is  eoing  '.c-  have  the  eaect  desired  by  the  gentleman  who  oSered 
it,  and  I  am  very  n  Thinh  There  is  a  great  deal  of  censure  here  against 

the  commissicn-7=  :  It  tZ-Tt  :t  The  STate  which  is  not  justifiable.  They  are  not 
here  to  answez  :  inseives.  ani  yet  genTlemen  get  up  here  and  make  speeches  which 

directly  and  a  -  :    vP  zzzl^--  -rpon  this  class  of  oMcers  in  Virrinia.  Th^p  liscia: :v 
ing  any  attach  t:  :r  hi-    zi;  is  of  Tirginia,  and  say  Thep  a:e  nialhnr  an  ^tt; 
The  system.    I  cannoT  conceive  how  it  can  possibly  be  made  to  aroea:  here  thaT  Th:s- 
omcers  do  not  discharge  their  dn~y.  nnless  the  attack  is  made  noon  The  o^^cers  as  well 
as  upon  the  system;  and  in  mv    ;  .0:      The  aToach  is  noon  the  o:£.cer5  anf  noT  so  nonch 
ipon  the  system. 

Now.  I  have  had  seme  occasion  diLrnig  my  experience  to  c'oserve  The  various  cheers 
who  have  been  appointed  and  the  various  omcers  who  have  been  elected.  Every  gentle- 
man upon  this  noor  knows  That  the  school  superintenienTs  have  been  attacked  and 
Talked  about  t h  o  o-  -0  t  he  State  to  the  other.  The:  ho~-  "  een  charged  by  mem- 
bers of  his  Ccn  r or  o  h:  TreiicTion  in  the  discharge  :t  Their  duty,  as  I  have  heard 
Time  and  again.  00  I  :r:  o  h  -rs  are  noT  elected  by  the  people,  but  are  appointed 
by  a  beard  compcseo  cz  as  high  ani  as  disTinguished  genTienien  as  The  State  of  Virginia 
can  produce. 

If  this  change  o  o  o  o    t    is  eh-g  "      zirr  0  :o"  rreat  reform 

and  great  improver  o    -  r  r        r  o^      r  The  STaTe  zz  Vrgiria  T:-oay  such  cen- 

sure passed  upon  these  apirn  e  i  ztttT-  I  t  not  myself  agree  with  it,  but  I  say  it 
demonstrates  to  my  mind  the:  o-  tZ  tt  0  h-  O-"  hes-  rentienTen  who  are  fighting 
the  committee's  report  is  nr  e    r^  r     ro_  0  -rrr  00    rr  rvement  they 

desire. 

The  gentleman  from  Mathews  -  ^Ir.  GametT  >  has  cai".-  rzT  aTTenTicn  to  another 
fact,  and  I  have  in  my  mind  cony  r^  Or  ::h  i  re  ori  assessors  with  the  work 
performed  by  the  commissioners  ez  The  Zr  enue.  The  re  o-  arpzinzees  of  the  courts. 
The  others  elected  by  the  people.  And  I  say  here,  frcrz  tot  o  r  i  have  lornied  and 
from  the  information  I  have  obtained,  that  the  commissicne  r  ^  ere  the  people  are 
equally  as  competent,  equally  as  efficient,  equally  as  faithTol  r  :z.  iischarge  of  their 
duties  as  the  appointees  of  the  courts  who  have  charge  of  the  assessmenT  zz  ono. 

Every  gentleman  on  this  floor,  I  presume,  certainly  every  gentleman  ro;n  This  foor 
who  has  been  a  member  of  the  Tirginia  Legislature,  knows  that  there  has  been  a  hue 
and  cry  coming  up  to  the  Legislature  of  Virginia  about  the  assessment  of  lands  :  ano  the 
•iistinguished  gentleman  who  was  the  chairman  of  the  Finance  Committee  of  this  body, 
aimself  stood  upon  this  floor  and  called  our  attention  to  the  fact  that  the  ion '  assessors 
of  Virginia  were  not  discharging  their  duty  in  assessing  the  lands.  He  z  ro  tt  out  the 
lact  that  he  knew  of  lands  in  counties  in  this  StaTe  worth  from  fifoy  to  seventv-hve  oo.- 
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lars  an  acre  that  were  assessed  by  these  appointees  of  the  courts,  I  want  you  to  under- 
stand, at  about  nine  dollars  per  acre. 

I  want  to  ask  the  gentlemen  upon  this  floor  whether  they  ever  knew  a  commissioner 
of  the  revenue  elected  by  the  people  to  be  any  more  negligent  and  incapable  and  un- 
faithful in  the  discharge  of  his  duty  than  the  land  assessors  about  whom  the  chairman 
of  the  Finance  Com'mittee  spoke.  We  know  that  this  hue  and  cry  has  arisen  in  Virginia 
about  the  inequality  in  the  assessment  of  lands;  that  lands  very  valuable  were  assessed 
very  low. 

Mr.  Willis:  In  my  section  the  trouble  is  not  so  much  as  to  the  inequality  in  the 
valuation  of  personal  property,  but,  as  the  gentleman  from  Charlotte  has  pointed  out, 
that  so  much  of  it  escapes  taxation  altogether.   It  never  gets  on  the  books. 

Mr.  Manly  H.  Barnes:  Occasionally  a  little  land  does  not  get  on  the  books  and 
occasionally  we  have  tracts  on  there  that  do  not  belong  there,  because  they  have  no 
existence.  That  can  be  corrected,  and  I  hope  that  this  trouble  about  the  assessment  of 
personal  property  can  be  corrected.  I  say  I  hope  so,  but  I  have  no  idea  in  the  world 
that  we  can  correct  this  thing  as  we  want  to  do.  There  is  a  class  of  personal  property 
in  this  State  and  in  every  State  that  no  commissioner  of  the  revenue,  it  matters  not 
whether  he  is  appointed  by  some  board  or  by  a  court  or  by  any  other  power,  will  ever 
reach. 

I  am  sorry  to  hear  the  admission  made  by  the  representative  of  Elizabeth  City  upon 
this  floor,  because  I  have  always  looked  upon  the  citizens  of  that  district  as  honorable 
citizens  and  as  standing  as  high  as  the  citizens  of  any  other  county  in  this  State.  I  had 
the  honor  to  represent  them^  for  about  six  years  in  the  Legislature  of  Virginia,  and  I 
sav  I  am  sorry  to  hear  the  admission  on  the  part  of  the  gentleman  who  now  represents 
those  people,  that  their  property  is  not  assessed  for  taxation. 

Mr.  Willis:  Will  the  gentleman  permit  me?  If  he  will  look  into  the  condition  of 
things  in  some  of  his  own  counties  he  will  find,  perhaps  not  to  so  great  an  extent,  but 
certainly  to  some  extent,  that  the  same  evil  I  now  here  frankly  admit  prevails  in  my 
county  prevails  in  a  great  many  of  the  counties  in  the  State.  I  am  a  little  closer  to  a 
portion  of  his  district  than  he  is  himself,  and  I  know  as  a  matter  of  fact  that  the  same 
condition  of  things  exists  there  that  exists  in  my  county. 

Mr.  Manly  H.  Barnes:  I  do  not  hesitate  to  say  that  it  exists  to  some  extent. 
I  have  heard  it  stated  that  the  commissioner  of  the  revenue  who  performs  his  duly 
with  the  least  fidelity  would  commend  himself  to  the  people  whose  property  he  was 
assessing.  Now,  sir,  that  is  not  the  experience  I  have  had.  The  commissioner  of  the 
revenue  or  any  other  officer  in  the  counties  with  which  I  am  acquainted  who  most 
faithfully' discharges  his  duty  is  the  man  who  commends  himself  to  the  people,  and  J 
believe  that  that  is  the  class  of  men  who  commend  themselves  to  the  people  of  Virginia 
at  large.  I  have  more  faith  and  confidence  in  the  people  of  Virginia  than  to  believe  for 
one  moment  that  the  officer  v/ho  discharges  his  duty  in  the  least  faithful  manner  is  the 
one  who  commends  himself  to  those  people. 

But  suppose  we  put  this  matter  in  the  hands  of  the  judges  for  appointment.  Are 
we  not  leading  somebody  into  temptation?  Is  it  possible  that  we  can  put  this  power  in 
the  hands  of  the  judges  of  this  State  without  leading  those  judges  into  temptation?  Is 
not  there  the  temptation  to  use  that  appointing  power  to  advance  their  own  interests? 
Heaven  knows  I  think  the  last  class  of  officers  in  Virginia  who  ought  to  be  led  into 
temptation  are  the  judges  of  the  State.  I  believe  they  ought  to  be  kept  separate  and 
_  -distinct  from  every  other  class  of  business  other  than  deciding  cases  when  they  go  upon 
the  bench.  I  do  not  think  any  other  power  ought  to  be  put  in  their  hands  than  the 
decision  of  cases  that  are  submitted  to  them  for  trial. 

If  you  put  it  in  the  hands  of  the  board  of  supervisors  will  you  not  lead  them  into 
temptation?  Take  the  board  of  supervisors.  They  are  to  be  elected  by  the  people.  I 
am  an  applicant  for  the  position  of  commissioner  of  the  revenue,  and  some  other  gentle- 
man is  an  applicant  for  the  same  position.  The  other  gentleman  has  a  better  political 
pull,  he  has  more  influence.  There  is  a  strong  temptation  on  the  part  of  that  board  of 
supervisors  to  advance  their  own  interests  and  to  appoint  the  man  who  has  the  greater 
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political  influence  and  the  greater  political  power  rather  than  to  be  governed  absolutely 
by  considerations  as  to  which  is  the  most  fit,  the  most  competent,  the  most  suitable 
candidate,  and  which  would  likely  be  the  most  faithful  officer. 

When  you  come  to  the  question  of  temptation,  there  will  be  a  temptation  anywhere 
you  choose  to  put  the  appointing  power.  From  my  own  observation  I  do  not  believe 
that  the  appointees  of  appointing  boards  or  the  appointees  of  courts,  in  the  way  of  land 
assessors,  have  ever  discharged  their  duties  any  more  faithfully  than  the  gentlemen 
who  have  been  elected  by  the  people;  and  I  tell  you  now,  Mr.  Chairman  and  gentlemen 
of  the  Committee,  that  the  greatest  danger  to  the  people  of  this  country  is  in  taking 
from  the  people  their  legitimate  pov/er  which  ought  to  be  vested  in  their  hands  and 
which  ought  to  be  kept  in  their  hands.  The  more  we  go  along  that  line,  the  further 
we  step  in  that  direction,  the  more  danger  there  is  to  the  people  of  Virginia,  and  I  for 
one,  unless  there  can  be  given  some  reason  which  has  not  been  assigned,  will  never 
vote  to  take  out  of  the  hands  of  the  people  the  power  v>^hich  I  believe  ought  to  be  vested 
there.  I  am  not  satisfied  that  appointees  would  perform  the  duties  any  better  than 
officers  elected  by  the  people,  and,  therefore,  I  shall  stand  by  the  people  and  in  favor  of 
keeping  the  power  where  I  believe  it  belongs. 

Mr.  Portlock:  Mr.  Chairman,  I  had  not  expected  to  have  anything  whatever  to  say 
upon  this  question,  but  I  feel  it  is  of  such  vital  importance  and  I  have  such  pronounced 
views  thereon  that  I  cannot  refrain  from  at  least  uttering  my  protest  against  the  incorpo- 
ration of  a  provision  in  the  Constitution  of  Virginia  limiting  the  selection  of  commis- 
sioners of  the  revenue  to  appointment  by  some  body  or  appointive  pov/er  to  be  designated 
by  the  Legislature.  I  think  the  tendency  to  take  away  from  the  people  almost  every 
opportunity  to  elect  their  own  officers,  the  officers  who  are  to  do  the  work  of  the  people. 
Is  utterly  subversive  of  the  principles  of  our  government,  Federal  and  State. 

Now.  sir,  my  chief  objection  to  this  provision  is,  in  the  first  place,  that  there  is  no 
necessity  for  making  this  an  appointive  office.  It  occurs  to  me  that  the  objections 
urged  here  do  not  strike  at  the  root  of  this  evil.  It  is  not  the  inefficiency  or  the  indispo- 
sition of  the  commissioners  of  the  revenue  who  have  been  heretofore  elected  to  do  their 
duty,  but  as  I  conceive  it,  the  fault  lies  in  the  inefficiency  of  the  system  under  which 
those  offi.cers  are  working. 

The  law  provides  that  the  commissioner  of  the  revenue  shall  go  to  each  individual, 
Ipresent  him  with  a  blank  list  and  ask  him  to  make  out  a  list  of  his  property.  The  indi- 
vidual swears  to  the  list,  and  the  commissioner  is  compelled  to  take  it.  The  party  who 
makes  out  the  list  swears  that  he  has  so  many  bonds,  so  much  stock,  that  he  has  per- 
'sonal  property,  invisible  property  of  all  kinds  and  descriptions,  of  such  a  value.  The 
commissioner  of  the  revenue  is  powerless  to  go  behind  that  list  under  the  present 
system,  and  therefore,  if,  as  the  gentleman  from  Northampton  has  asserted,  there  is 
property  omitted  from  the  list  made  up  by  the  commissioners  of  the  revenue  in  this 
State,  it  is  because  of  the  system  which  does  not  provide,  and  I  am  frank  to  say  I  do  not 
beheve  can  provide,  for  an  efficient  system  of  arriving  at  this  property  and  its  valuation. 

The  gentleman  from  Northampton  has  a  watch  in  his  pockei,  probably  worth  a  hun- 
dred dollars.  I  have  one  in  my  pocket  worth  a  hundred  dollars.  I  return  mine  at  a 
valuation  of  $50,  which  I  conceive  to  be  its  actual  value.  The  gentleman  from  North- 
ampton places  a  different  valuation  upon  his.  Both  watches  are  of  the  same  value.  How 
mder  the  sun  can  the  commissioner  of  the  revenue  under  those  circumstances  remedy 
he  evil  which  is  brought  about  by  our  different  views  as  to  the  value  of  our  respective 
neces  of  property?  It  seems,  therefore,  that  the  difficulties  complained  of  are  due  to 
he  law  and  not  to  officers  who  undertake  to  perform  their  duties  under  the  law. 

Now,  sir,  I  do  not  think  it  can  be  charged  that  the  commissioners  of  the  revenue 
'f  Virginia  are  any  more  corrupt  or  any  more  indisposed  to  do  their  duty  than  other 
'fficers  who  are  elected  by  the  people  of  this  State,  and  that  being  true,  the  evil  can- 
lOt  be  in  the  manner  of  selecting  these  commissioners,  it  cannot  rest  upon  the  question 
s  to  whether  they  are  elected  by  the  people  to  do  the  people's  work  or  whether  they  are 
ppointed  by  some  power  that  will  seek  to  entrench  itself  still  further  in  power  by 
eason  of  the  authority  and  the  power  on  its  part  to  make  the  appointment  of  these 
61 — Const.  Debs. 
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commissioners.  The  exercise  of  such  appointive  power  might  often  prove  detrimental 
to  the  best  interests  of  the  people  and  should  be  conferred  only  when  it  becomes  neces- 
sary and  expedient  so  to  do. 

Who,  in  the  first  place,  Mr.  Chairman,  if  the  commissioners  are  to  be  appointed,  is 
to  make  the  appointment?  Certainly  the  gentleman  would  not  urge  that  this  duty 
should  be  imposed  upon  the  judges  of  the  State.  I  fully  agree  with  the  gentleman 
from  New  Kent  (Mr.  Barnes),  and  I  have  very  decided  notions  upon  that  subject  gen- 
erally, that  the  judges  should  not  be  encumbered  with  political  appointments.  If  any 
set  of  men  on  the  face  of  the  earth  should  be  removed  from  political  influences  and  the 
necessity  of  making  political  appointments,  those  officers  are  the  judges  of  the  courts. 
T  hope  that  whatever  may  be  the  action  of  this  Convention,  it  will  never  result  in  impos- 
ing upon  the  judges  of  the  State  any  more  political  duties  than  they  now  have  to  per- 
form. The  Legislatures  in  the  past  have  already  imposed  upon  the  judges  and  the 
courts  entirely  too  many  duties  of  a  purely  political  character,  and  this  Convention 
should  not  open  wider  the  doors  to  such  legislation. 

Now,  sir,  is  it  to  be  the  board  of  supervisors?  I  do  not  know  from  what  data  the 
gentleman  from  Charlotte  (Mr.  Eggleston)  speaks  and  v/hat  county  or  what  section  of 
the  State  he  has  taken  as  the  basis  of  his  conclusions  as  to  the  inefficient  performance 
of  the  duties  of  the  commissioners  of  the  revenue,  but  certainly  my  own  experience  has 
been  that  the  commissioners  of  the  revenue  in  my  county  and  in  other  sections  of  the 
country  near  which  I  lived  have  been  far  more  efficient  and  far  more  disposed  to  do  their 
duty  and  have  been  a  more  intelligent  set  of  m^en  than  a  majority  of  those  elected  on 
boards  of  supervisors,  whom  the  gentleman  from  Northampton  suggests  should  them- 
selves make  these  appointments. 

Sir,  what  would  be  the  result  of  such  a  provision  as  this?  The  issue  in  every 
county,  when  it  came  to  an  election  of  members  of  the  board  of  supervisors,  would  be 
made  up  largely  upon  the  appointment  by  the  boards  of  supervisors  of  commissioners  of 
the  revenue.  The  men  who  are  seeking  these  appointmients  as  commissioners  would 
necessarily  have  large  influence  in  their  respective  communities,  and  while  the  people 
would  not  knov/  that  the  election  of  the  board  of  supervisors  had  reference  to  any 
political  individual  as  a  candidate  for  appointment  to  the  position  of  commissioner  of  the 
revenue,  the  election  would  hinge  covertly  with  reference  to  that  appointment,  and 
the  same  influence  would  be  brought  to  bear,  in  an  indirect  manner,  without  the  knowl- 
edge of  the  people,  upon  some  corrupt  candidate  for  member  of  the  board  of  super- 
visors who  would  pledge  himself  in  advance  to  appoint  in  consideration  of  his  political 
support,  some  aspirant  in  his  county  to  the  position  of  commissioner  of  the  revenue,  and 
there  would  be  the  appointment.  That  would  be  the  effect  of  the  appointment  by  the 
board  of  supervisors.  It  would  virtually  mean  that  the  people  would  elect  a  board  of 
supervisors  who  would  be  pledged  in  advance  to  some  individual  for  commissioner,  of 
whose  candidacy  the  electors  would  know  nothing. 

I  say  that  the  commissioners  of  the  revenue  are  men  of  a  higher  class,  in  my  opinion, 
than  a  majority  of  the  members  of  the  boards  of  supervisors  in  the  State  of  Virginia. 
Of  course,  I  make  no  invidious  allusion  to  any  individual  member  of  such  boards, 
because  I  know  that  there  are  in  the  board  of  supervisors  of  every  county  honorable, 
upright  men,  who  fully  and  faithfully  discharge  the  important  duties  of  their  office.  But  ij 
I  am  fully  convinced  that  they,  as  a  rule,  should  not  be  clothed  with  such  powers  as  this. 
In  my  opinion,  Mr.  Chairman,  the  boards  of  supervisors  are  not  the  proper  appointing 
power  in  the  case  of  the  commissioners  of  the  revenue.    I  believe  it  would  work  a  poli- 
tical injury  to  the  people  far  greater  than  the  election  directly  by  the  people  of  tlu^u" 
own  commissioners,  because  the  election  of  a  board  of  supervisors,  as  I  have  stated,  , 
would  be  based  largely  upon  the  influence  which  candidates  for  commissioners  of  the  ' 
revenue  could  bring  to  bear  and  the  pledges  which  candidates  for  supervisors  would  j 
give  to  certain  individuals  who  might  seek  appointments  as  commissioners  of  the  j 
revenue.    The  people  at  large  should  have  the  right  to  choose  and  elect  these  officers 
who  are  to  serve  them  and  the  State. 

Now,  Mr.  Chairman,  vdiat  other  power  could  be  invoked?    I  think  it  would  be  disas-  i 
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trous  to  put  it  in  the  hands  of  the  board  of  stipervisors.  I  think  it  would  be  extremely 
unwise  and  injudicious  to  put  it  in  the  hands  of  tlie  judges  and  thus  to  give  the  jtidges 
any  more  political  power  than  they  now  have.  I  should  far  prefer  to  take  from  the 
judges,  as  far  as  it  is  possible  so  to  do.  the  political  power  they  now  possess  than  to  add 
anything  more  to  their  official  duties  in  the  \\B.y  of  patronage  and  appointments  of  a 
political  character.  It  is  wrong,  entirely  wrong,  to  impose  such  duties  upon  the  courts. 
They  should  be  left  free  and  unembarrassed  in  the  non-political  discharge  of  the  legal 
duties  of  the  courts,  and  should  not  have  imposed  upon  them  this  political  burden. 

If  my  suggestions  as  to  the  appointive  powers  to  which  I  have  alltided  be  conceded, 
and  I  think  they  must  be  conceded;  if  the  boards  of  supervisors  and  the  judges  of  the 
court  shall  not  make  these  appointments,  then.  r\Ir.  Chairman,  who  can  make  them?  You 
would  then  have  to  get  beyond  the  county.  You  would  have  to  go  to  the  State  officers, 
who  know  nothing  about  the  individuals  and  whose  appointments  of  the  commissioners 
of  the  revenue,  as  the  gentleman  from  Xevc  Kent  has  said,  vrould  give  the  same  dissatis- 
faction and  give  rise  to  the  same  adverse  criticism  that  the  appointments  now  made  by 
those  State  officers  create  in  the  case  of  school  superintendents.  I.  therefore,  knov\-  of  no 
reason  why  the  power  should  be  taken  away  from  the  people  to  name  the  man  who  is  to 
do  their  work  in  the  office  of  commissioner  of  the  revenue.  I  know  of  no  reason,  personal, 
to  the  commissioners  upon  which  to  base  the  assertion  that  the  men  themselves  are  more 
corrupt  than  other  officers  put  in  power.  I  do  knovr  that  the  system  is  not  a  complete 
one,  and  that  the  apparent  deficiencies  in  the  performance  of  their  duty  are  due  to  the 
system  and  not  necessarily  to  the  officers,  for  why  should  the  officers  fiHing  those  posi- 
tions be  more  corrupt  than  any  other  men  selected  by  the  people  to  perform  the  duties  of 
ihe  various  other  offices  for  which  they  are  elected  by  the  people? 

That  being  the  case,  not  knowing  where  this  appointive  power  will  be  located,  not 
finding  it  practicable  to  put  it  anywhere,  as  I  conceive  it.  believing  it  altogether  proper 
that  the  people  themselves  should  elect  men  to  perform  the  duties  of  these  officers,  and 
convinced  as  I  am  that  the  fault  is  not  so  much  with  the  offi^cers  so  selected  as  it  is  with 
the  system  under  which  these  officers  are  working.  I.  therefore,  see  no  valid  reason  why 
we  should  change  the  system  tinder  which  these  offi.cers  are  now  chosen  so  as  to  make 
them  appointive  instead  of  elective. 

Let  us  look  to  some  adequate  change  in  the  law.  the  system  under  which  these  officers 
are  called  upon  to  perform  their  duties,  rather  than  attempt  by  constitutional  provision 
to  take  away  from  the  people  the  right  as  it  now  exists,  to  designate  and  elect  the  com- 
missioners of  the  revenue  throughout  rhe  State  of  Virginia. 

Mr.  Chairman,  I  hope  it  may  be  the  sense  of  this  Committee  that  the  amendment  of 
the  gentleman  from  Charlotte  shall  not  be  adopted. 

The  Chairman:  The  Secretary  will  read  the  amendment  which  the  gentleman  from 
Warren  (Mr.  O'Flaherty)  proposes  to  the  substitute  of  the  gentleman  from.  Charlotte  (  Mr. 
Eggleston) . 

The  Secretary:  After  the  word  "'appointed'"  it  is  proposed  to  insert  the  v\-ords  •'or 
chosen,"  so  as  to  read: 

And  there  shall  be  appointed  or  chosen,  in  the  manner  to  be  provided  by  lavr,  com- 
missioners of  the  revenue,  the  number  of  whom  and  whose  duties  and  compensation 
shall  be  such  as  may  be  prescribed  by  law. 

Mr.  O'Flaherty:  Mr.  Chairman.  I  merely  wish  to  state  that  I  offered  this  amend- 
ment fearing  the  substitute  of  the  gentleman  from  Charlotte  might  be  adopted. 

I  desire  to  say  that  I  am  absolutely  opposed  to  the  appointment  of  the  commissioners 
of  the  revenue  by  anybody  except  hy  the  electors  themselves.  I  have  listened  to  the  argu- 
ments this  morning  and  heretofore,  and  there  not  a  single  objection  has  been  urged  vvhich 
cannot  be  reached  by  making  the  commissioner  of  the  revenue  ineligible  to  re-election. 

I  am  not  going  into  the  question  as  to  why  these  officers  should  not  be  appointed,  but 
I  simply  wish  to  call  the  attention  of  the  Committee  to  a  fact.  I  do  not  know  how  it  was 
with  other  gentlemen,  but  when  I  was  making  the  canvass  to  come  to  the  Constitutional 
Convention  I  said  to  the  people:    "I  am  in  favor  of  letting  the  people  of  Virginia  elect 
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every  olfjcer  they  possibly  can."  Instead  of  that  we  have  come  here  and  we  are  beginning 
to  take  away  from  the  people  every  officer  that  we  can.  I  say  it  is  subversive  of  the  prin- 
ciples of  republican  government. 

I  have  heard  gentlemen  state  on  the  floor  this  morning  that  we  are  losing  sight  en- 
tirely of  the  idea  of  proper  taxation.  Did  we  come  here  only  to  tax  the  people?  Is  there 
■only  one  idea  uppermost  in  the  minds  of  people  of  Virginia  to-day,  and  that  is  to  tax 
cthem?  As  the  distinguished  gentleman  from  Alexandria  (Mr.  Smith)  said  the  other  day, 
it  seems  to  be  the  idea  of  gentlemen  that  they  should  look  after  the  interests  of  the  State 
at  all  times  without  any  idea  of  looking  after  the  people's  interests. 

I  want  to  make  a  suggestion.  Suppose  we  elected  the  circuit  judges  of  Virginia  by 
the  people,  and  then  let  the  judges  have  the  power  of  appointment  of  the  commissioners 
of  the  revenue.  Who  would  want  a  better  political  machine  than  a  judge  could  make  up? 
Gentlemen  may  say  that  the  judges  would  not  do  it.  One  objection  to  the  election  of 
judges  by  the  people  is  the  fact  that  you  may  get  men  who  are  not  competent;  you  may 
get  politicians.  If  you  elected  the  judges  by  the  people  and  you  should  happen  to  get  a 
politician  on  the  bench  would  he  not  appoint  in  every  county  strong  men  politically, 
political  wire-workers,  v/ho  would  make  that  county  solid  for  him  for  judge?  It  seems  to 
me  gentlemen  must  have  abandoned  the  idea  of  electing  the  judges  by  the  people. 

I  promised  my  people  that  they  should  have  the  privilege  of  electing  every  officer 
from  constable  to  governor.  Have  you  seen  no  indications  in  the  last  election,  gentlemen 
of  the  Convention,  of  what  the  people  in  the  white  section  of  Virginia  are  thinking  about? 
Have  you  had  no  admonition  that  the  people  of  Virginia  do  not  want  the  power  taken 
out  of  their  hands? 

I  do  not  want  to  interject  politics  into  this  Convention,  but  I  desire  to  say  to  you  that 
in  the  white  counties  of  the  Valley  of  Virginia  the  threat  that  this  Convention  would  not 
send  back  the  Constitution  to  the  people  lost  the  Democratic  party  thousands  of  votes 
and  made  thousands  of  voters  stay  at  home.  Now,  take  away  from  the  people  the  right 
and  the  power  to  elect  their  commissioners  of  the  revenue,  put  it  in  the  hands  of  any 
appointing  power  you  wish,  and  you  will  have  driven  another  nail  in  the  coffin  of  the 
dominant  party  in  Virginia.  I  do  not  want  to  interject  politics  into  this  debate,  but  I 
believe  in  the  Democratic  doctrine  of  government  of  the  people  and  by  the  people. 

Mr.  Turnbull:    Have  you  read  the  last  returns  from  the  election  in  this  State? 

Mr.  O'Flaherty:  Oh,  yes,  sir;  and  I  congratulate  ourselves.  But  I  do  not  want  to  go 
into  details.  If  you  will  read  the  returns  of  the  white  counties  of  the  Valley  of  Virginia, 
and  if  you  had  heard  the  people  as  I  have  say,  "You  are  about  to  break  faith  in  not  send- 
ing back  the  Constitution  to  the  people,"  you  would  hesitate  before  you  would  take  an- 
other step  in  this  direction.  If  you  take  away  from  the  people  of  my  county  the  right  to 
elect  the  commissioners  of  the  revenue  you  will  slap  them  in  the  face. 

I  know  something  of  the  action  of  commissioners  of  the  revenue.  It  has  been  said 
right  here  on  this  floor  by  the  advocates -of  these  two  systems  that  the  difficulty  lies  in  the 
fact  that  property  owners  do  not  return  their  property.  I  desire  to  know  whether  a  man 
will  be  under  any  more  moral  obligations  to  return  his  property  to  an  officer  selected  by 
a  circuit  judge  than  to  an  officer  elected  by  the  people?  You  have  all  the  people  watching 
the  commissioners  of  the  revenue  if  he  is  elected  by  the  people,  but  the  only  fellow  he 
will  try  to  please  if  he  is  appointed  will  be  the  board  of  supervisors  or  the  county  judge, 
or  the  circuit  judge,  who  appoints  him,  and  he  can  snap  his  fingers  in  the  face  of  the 
people  and  say,  "I  have  the  power  to  do  as  I  please,  and  if  I  have  a  friend  I  will  leave  off 
liis  property  or  put  it  on";  and  what  are  you  going  to  do?  How  are  you  going  to 
obviate  it? 

I  am  not  afraid  to  trust  the  people.  If  I  were  afraid  to  trust  the  people  I  would 
resign  my  commission  as  a  representative  of  the  people.  You  will  have  more  political 
corruption  under  the  proposed  system.  I  only  offer  this  amendment  so  as  to  let  the  Legis- 
lature have  the  power  to  determine  this  matter.  If  the  Legislature  of  Virginia  thinks 
that  the  people  cannot  be  trusted,  let  it  take  the  responsibility,  but  I  am  not  going  to  take 
it.  Let  them  assume  the  responsibility,  and  I  dare  say  they  will  not  take  the  power  away 
from  the  people.   If  you  say  the  officer  shall  not  be  eligible  to  re-election  fl  do  not  believe 
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myself  I  T\-ould  let  him  be  eligible  for  re-eleciionj  then  you  take  away  from  him  the  temp- 
tation that  is  spoken  of  here.  The  reason  why  an  officer  does  not  list  a  man's  property 
noAv  is  because  he  wants  his  vote  for  the  next  term.  Some  gentlemen  may  say  that  under 
this  report  the  commissioner  will  come  in  one  term  and  his  deputy  will  come  in  for  the 
next.  But  even  that  is  better  than  taking  it  entirely  away  from  the  people.  No  man 
knows  whether  he  will  be  living  eight  years  from  a  given  time.  He  cannot  be  electioneer- 
ing quite  so  far  ahead. 

Another  thing  is  that  we  are  going  to  restrict  the  suffrage,  we  say.  We  are  going  to 
have  men  who  know  how  to  vote,  men  whom  we  can  trust,  We  are  going  to  eliminate  the 
ignorant  negro,  and  you  will  not  be  bothered  with  that  element.  I  do  not  believe  we  are 
still  willing  to  trust  the  unrestricted  suffrage.  I  want  it  understood  from  now  until  the 
end  of  this  Convention  that  so  far  as  I  am  concerned  I  am  in  favor  of  the  people  electing 
every  officer.  Those  are  my  convictions.  I  believe  in  reptiblican  form  of  government.  I 
believe  that  the  men  who  pay  the  taxes  ought  to  lay  them,  and  the  man  who  assesses  my 
property  lays  my  taxes.  While  he  does  not  fix  the  rate,  he  fixes  the  result  and  says  how 
much  money  I  shall  pay. 

I  do  hope  that  the  amendment  which  I  have  offered  will  be  accepted,  so  that  at  least 
the  hands  of  the  Legislature  will  not  be  tied.  Stippose.  as  has  been  suggested,  we  find  ten 
years  from  now  that  the  appointive  system  is  not  a  good  one.  With  this  provision  we 
would  have  to  have  a  constitutional  amendment  to  change  it.  Can  we  leave  nothing  with 
the  people?   Y^e  will  make  a  mistake  if  we  accept  this  proposition. 

I  do  not  know  any  State  where  the  commissioners  of  the  revenue  are  appointed,  ex- 
cept, perhaps,  North  Carolina,  and  I  am  not  sure  about  that.  I  am  not  willing  to  take 
North  Carolina  as  my  guide  over  and  above  my  judgment  and  experience  and  the  lessons 
of  other  States.  You  heard  the  distinguished  gentleman  from  Chesterfield  (Mr.  Hancock) 
the  other  day  tell  you  as  a  judge  of  the  danger  of  judges  appointing  these  officers.  The 
commissioners  of  the  revenue  in  the  State  of  Yirginia  are  equal  to  those  members  of 
boards  of  supervisors  that  I  have  seen.  I  would  net  leave  the  povrer  with  the  boards  of 
supervisors,  and  I  would  not  take  it  away  from  the  people.  I  want  to  hold  on  to  it.  T  am 
one  of  the  people  myself.  I  want  to  have  a  grasp  of  it.  I  want  to  be  able  to  go  up  and 
say  who  shall  tax  my  property.  If  you  appoint  these  officers  you  will  still  find  men  who 
are  dishonest,  men  who  do  not  care  anything  about  the  moral  obligation  to  pay  taxes,  and 
who  will  still  escape. 

Take  the  question  of  land  assessment.  I  know  that  men  have  been  appointed  land 
assessors  by  judges  of  the  courts  who  have  assessed  their  friends"  land  lower  than  other 
people's  land.  How  are' you  going  to  change  it?  Suppose  yoti  appoint  an  assessor  for 
the  county  of  New  Kent  and  appoint  one  in  '\Varren.  Y'ill  that  equalize  the  assessment 
in  any  manner?  Y'hat  is  the  connection  between  these  two  assessors?  None  in  the  world. 
My  objection  is  that  it  is  not  even  proposed  to  leave  it  to  the  Legislature.  \Ve  take  it 
away  from  the  people  and  take  away  from  the  Legislature  the  power  to  change  it  if  in 
their  judgment  it  shall  be  demonstrated  that  the  new  system  works  badly.  I  am  abso- 
lutely and  utterly  opposed  to  gagging  the  people  in  that  way. 

Harrison:  I  understand  the  gentleman  from  Roanoke  (Mr.  Robertson)  will  not 
at  this  time  submit  his  amendment.  I  therefore  desire  to  do  it  in  order  that  the  question 
may  be  brought  before  the  Committee.  I  offer  it  as  a  substitute  for  the  amendment  now 
before  the  Committee.  I  move  to  strike  out  beginning  with  the  words,  "and  so  many 
commissioners  of  the  revenue,"  down  to  the  words,  ""next  succeeding  term."  That  will 
leave  it  absolutely  with  the  Legislature. 

The  reason  why  I  do  that  is  this:  I  am  very  much  in  hopes  that  the  Convention  will 
thoroughly  revise  our  VN-hole  tax  system.  I  do  not  believe  that  our  tax  laws  are  at  all  in  a 
healthy  condition,  and  I  believe  it  to  be  the  duty  of  the  Convention  to  go  to  the  very  root 
of  the  trouble  and  not  be  making  these  side  bites  at  little  officers.  By  this  amendment  I 
leave  entireh^  in  the  hands  of  the  Legislature  the  whole  matter  as  to  the  appointment  of 
commissioners  of  the  revenue,  their  number,  their  duties,  or  whether  there  shall  be  any 
officers  known  as  commissioners  of  the  revenue.  It  seems  to  me  that  if  the  Legislature 
has  Eov.-  the  power  to  prescribe  the  duties  of  those  officers  it  should  have  control  of  the 
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question  as  to  Iioyv  tliey  shall  be  appointed  or  elected,  or  whether  there  shall  be  any  such 
officers  at  all. 

In  regard  to  commissioners  of  the  revenue,  there  are  two  safeguards  that  now  control 
their  action.  One  is  that  their  salaries  are  dependent  on  the  amount  of  property  they 
assess  for  taxation,  and  the  other  is  that  in  case  of  inequalities  of  assessments  they  in- 
crease the  taxes  upon  other  taxpayei  s.  and  those  taxpayers  whose  taxes  are  increased  by 
their  omissions  of  duty  will  certainly  visit  the  punishment  upon  them.  Therefore,  I  think 
the  attempt  here  to  control  the  appointment  of  these  ofhcers  by  some  other  body  than  by 
the  people  or  in  any  way  at  all  is  unwise. 

Mr.  Withers:  Mr.  Chairman,  on  examination  I  shall  support  the  amendment  of  the 
gentleman  from  Charlotte  and  for  this  reason.  Not  that  I  desire  to  see  that  such  an 
officer  as  the  commissioner  of  the  revenue  shall  continue  to  exist,  but  should  such  an 
officer  exist  I  desire  to  have  the  office  made  appointive.  I  shall  not  detain  the  committee 
more  than  a  few  moments  with  what  I  have  to  say. 

On  the  day  prior  to  the  recess  of  the  Convention,  I  su])mitted  to  the  committee 
nearly  all  I  had  to  say  on  the  subject  of  commissioners  of  the  revenue.  It  is  true  that 
barely  a  quorum  was  present,  and  whatever  merit,  and  however  little  merit,  there  may 
have  been  in  that  argument  or  speech  or  attempt  to  speak  or  argue  in  support  of  the 
appointive  system,  was  largely  lost  from  the  fact  that  very  few  members  were  present. 
It  may  be  true  that  it  v/as  beneficial  to  the  side  I  advocate  that  very  few  members  were 
present,  because  possibly  and  very  probably  nothing  was  said  to  sustain  that  side  of 
the  argum;ent. 

But  at  the  same  time,  in  it  I  endeavored  to  show  as  best  I  could  that  the  appoint- 
ment of  commissioners  of  the  revenue  was  not  trenching  upon  the  rights  of  the  people. 
I  do  not  believe  that  the  people  of  the  State  care  a  cent,  and  a  bad  cent  at  that,  whether 
they  elect  the  commissioners  of  the  revenue  or  they  are  appointed.  In  addition  to  that, 
the  Legislature  of  Virginia  has  twice  indicted  our  present  system  of  listing  property 
by  two  bills  known  as  the  Examiners  of  Records  bill  and  the  Commissioners  of  Valuation 
bill.  Both  of  those  officers  were  made  appointive,  and  if  I  mistake  not,  one  of  the  gen- 
tlemen who  insisted  on  indicting  this  system  which  he  so  eloquently  defended  on  the 
floor  of  this  committee,  was  the  distinguished  gentleman  from  New  Kent,  with  whom  I 
had  the  honor  of  serving  in  the  Senate  of  Virginia. 

Whatever  may  be  said  of  the  success  or  non-success  of  the  examuners  of  records 
or  of  the  proposed  office  of  commissioner  of  valuation,  the  mere  fact  that  the  Legislature 
of  Virginia  sought  to  create  these  officers  as  adjuncts  and  coadjutors  to  the  com- 
missioners of  the  revenue  is  proof  conclusive  that  the  system  whereby  commissioners 
of  the  revenue  list  property  for  taxation  has  been  impeached  and  declared  unsatis- 
factory. 

Then,  in  the  course  of  the  same  speech,  I  attempted  to  show  why,  from  the  very 
nature  of  human  beings,  it  was  an  unwise  and  illadvised  thing  to  make  a  man  who  listed 
my  property  for  taxation  dependent  upon  m.y  favor  or  disfavor  for  his  office  and  for  his 
compensation.  That  danger,  that  bias  which  is  put  upon  him  is  not  removed  by  the  fact 
that  the  larger  the  amount  of  property  he  returns  the  larger  his  commission.  Nor  is  it 
removed  by  the  fact  that  inequality  of  assessment  holds  out  to  the  man  who  is  over- 
assessed  as  compared  with  his  neighbor  the  remedy  to  go  into  the  courts  and  compel  a 
just  assessment,  because  not  one  man  in  ten  thousand  is  willing  to  take  such  a  step.  He 
is  unwilling  to  do  it,  because  it  is  an  impeachment  of  his  neighbor's  veracity  and  honesty 
and  of  the  official's  integrity  and  efficiency.    Therefore,  those  checks  do  not  check. 

In  the  same  argument  I  took  the  position  that  no  official  whose  duty  is  was  to  do  sO' 
disagreeable  a  thing  as  to  demand  of  us  a  proper  return  of  our  property  for  taxation, 
should  be  made  to  rely  upon  us  for  his  office  and  for  his  compensation.  Now,  notwith- 
standing what  I  have  heard  said  here  this  morning,  I  do  not  believe,  outside  of  the 
mere  argument  of  having  everything  done  by  the  people,  any  attempt  has  been  made  to 
answ^er  that  particular  point. 

I  am  just  as  thoroughly  in  favor  of  trusting  the  people  as  is  anybody  else  in  the 
Convention.    Every  member  of  it  got  here  by  the  permission  of  the  people,  and  no  man 


DEBATES  OE  THE  COXs-J'ITUTIOyAL  COXVEXTIOX  OE  TIRGIXIA. 


96r 


will  stand  up  on  this  floor  to  indict  the  wisdom  of  their  action,  at  least  in  that  respect. 
But  they  were  sent  here  hy  the  people  to  do  what  the  people  could  not  in  mass  meeting 
accomplish,  and  that  was  to  provide  for  them  a  proper  system  of  organic  government, 
even  though  it  changed  in  some  respects  what  the  people  themselves  were  accustomed 
to  look  upon  as  heing  usual.  The  people  of  this  State  expect  us,  if  necessary,  to  improve 
any  branch  of  their  system  of  government,  to  change  the  administration  of  it,  the  man- 
ner of  the  ofncials"  creation  and  existence,  and  to  take  away  from  them,  if  necessary, 
the  election  of  any  official  because  he  may  be  encouraged  in  the  non-performance  of  his 
duty  by  the  fact  that  he  is  dependent  upon  their  favor  for  the  keeping  of  his  office. 

Therefore,  Mr.  Chairman,  in  the  same  argument  I  attempted  to  show  that  the 
elective  system,  in  the  insta.nce  and  case  of  commissioners  of  the  revenue,  not  only  en- 
couraged inefficiency  in  the  official,  but  had  the  further  evil  of  inducing  the  people,  by 
reason  or  the  fact  that  ineffi-ciency  in  the  official  lessened  the  burdens  of  taxation  upon 
them,  to  encourage  inefficiency,  because  of  their  escaping,  as  they  believed,  some  of  the 
burdens  of  taxation.  It  put  to  the  official,  therefore,  the  temptation  of  being  negligent 
and  inefficient,  and  it  put  upon  the  people  the  further  temptation  of  encouraging  that 
negligence  and  inefficiency,  because,  by  reason  of  it.  they  escaped  the  burden  of  taxation, 
because  their  property  was  not  fully  or  properly  listed. 

There  was  one  other  feature  1  did  not  trench  upon  in  that  argument  which  I  will 
call  to  the  attention  of  the  Committee  very  briefly  by  two  instances.  As  I  said  then, 
so  I  repeat  now,  the  difference  between  our  system  and  the  system  in  a  sister  State 
was  called  to  my  attention  by  reason  of  the  fact  that  as  an  official  of  the  court  of  Vir- 
ginia I  had  to  list  property  in  the  other  State,  and  I  savN-  the  difference  in  the  manner 
of  listing,  and  in  the  economy  of  the  two  systems.  Before  comparing  the  economy  of 
the  systems,  let  me  say  that  for  the  sake  of  the  argument  we  will  admit  that  it  is  more 
efficient  under  the  appointive  than  under  the  elective  system:  that  v\-e  accomplish  no 
more,  so  far  as  an  equitable  and  full  listing  of  property  for  taxation  is  concerned  under 
the  appointive  than  tinder  the  elective  system,  and  then  consider  the  matter  purely  from 
the  standpoint  of  economy. 

Right  here  let  me  say  that  the  gentleman  from  Warren  has  said  that  he  knows  of 
no  State  where  the  officers  are  appointed,  except  in  North  Carolina.  In  reply  to  that  i 
will  say,  v^ithout  full  investigation,  that  I  know  of  no  State  where  they  are  elected 
except  in  Virginia  and  possibly  in  New  York.  But  I  do  desire  the  committee  to  know 
the  facts  in  order  that  they  may  have  them  before  them  for  further  consideration.  They 
relate  not  merely  to  the  efficiency,  but  to  the  economy  of  the  appointive  system.  If 
you  are  to  have  such  officials,  make  them  as  far  removed,  for  their  office  and  their 
continuance  in  office,  from  those  whose  property  they  list  for  taxation  as  possible. 

Xow.  comparisons  are  odious  and  are  invidious,  but  I  have  comparisons  to  show 
that  another  State  economizes  by  a  different  system  of  administration  from  that  of  Vir- 
ginia, and  I  think  I  have  in  my  possession  conclusive  proof  of  the  fact  that  the  appointive 
system,  admitting,  if  you  choose,  for  the  sake  of  the  argument,  that  it  is  not  more  effi- 
cient, is  at  least  far  more  economical  than  the  elective  system  as  it  pertains  in  Virginia. 
And  the  word  •"economy"'  not  only  lias  a  pleasing  sound  to  the  ear,  but  it  has  a 
persuasive  effect  upon  the  votes  of  certain  people  and  certain  citizens. 

Xow,  let  me  call  attention  to  two  counties  in  Virginia  and  two  counties  in  North 
Carolina.  The  counties  in  Virginia  are  my  own  county  of  Pittsylvania  and  the  county 
of  Norfolk.  The  counties  in  North  Carolina  are  the  county  of  R.ockingham,  adjoining 
Pittsylvania,  where  by  personal  experience  I  had  this  thing  called  to  my  attention,  and 
the  county  of  :\Iecklenburg,  just  on  the  South  Carolina  line.  The  reasons  for  the  com- 
parison will  be  obvious  as  I  proceed.  The  county  of  Pittsylvania,  in  the  State  of  Vir- 
ginia, has  barely  47.0i:iri  people.  The  county  of  Rockingham  has  barely  34,000.  The 
wealth  of  the  county  of  Pittsylvania  is  $4,186,592.  The  wealth  of  the  county  of  Rocking- 
ham, North  Carolina,  is  S4,21S.671. 

Now.  there,  an  explanation  is  necessary.  The  reason  why  a  much  smaller  county 
in  North  Carolina,  with  much  less  population,  has  much  more  wealth  than  a  much 
larger  county  and  a  much  more  populous  county  in  Virginia  is  due  to  the  fact  that  in 
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the  county  of  Pittsylvania  the  city  of  Danville  is  not  included,  and  her  values  and  her 
assessments  and  so  on  are  excluded  from  this  comparison  which  I  am  now  about  to 
make,  while  in  the  county  of  Rockingham,  North  Carolina,  the  three  towns  of  Reidsville* 
Mayodan,  and  Spray  are  included,  and  those  three  towns  have  altogether  a  population 
approximating  ten  thousand.  So,  therefore,  remember  that  in  comparing  this  Virginia 
county  with  that  North  Carolina  county  I  exclude  the  city  of  Danville,  not  only  in  popu- 
lation, not  only  in  wealth,  but  in  the  costs  of  listing  and  assessing  property,  and  include 

in  North  Carolina  the  three  towns  named,  and  include  the  costs  of  listing  and  assessing 
their  property  in  the  county  costs  of  doing  the  same. 

The  taxes  of  Pittsylvania,  according  to  the  Auditor's  report,  table  31,  for  the  State, 
were  $25,746  on  personalty,  realty,  capitation,  and  incomes.  I  call  the  committee's  atten- 
tion to  the  fact  that  that  |25,746  does  not  represent  all  the  State  taxes  coming  from 
Pittsylvania  county,  because  of  the  fact  that  railroad,  express,  telegraph,  and  telephone 
companies  and  licenses  are  not  embraced  in  table  31  of  the  Auditor's  report;  but  from 
real,  personal  property,  capitation  taxes  and  incomes  Pittsylvania  county  contributed  to 
the  State  revenue  $25,74G.17. 

Rockingham  county,  from  all  sources,  those  named  in  table  31  and  those  named 
by  me  and  not  included  in  table  31  of  our  Auditor's  report,  but  Included  in  the  returns 
from  Rockingham  county,  contributed  to  the  State  Treasury  of  North  Carolina  $12,092.25, 
and  of  school  taxes  levied  under  a  State  law  but  collected  by  the  county  and  retained  in 
the  county,  $19,545.66. 

The  county  taxes  of  Pittsylvania  as  returned  to  the  Auditor  in  table  38  (whether 
correct  or  not,  I  am  not  as  yet  able  to  say,  and  I  mpan  by  correct  whether  it  embraces 
actually  all  the  taxes  or  simply  for  certain  specific  purposes  which  I  can  not  now  state) 
were  $48,947.29,  while  the  county  taxes  of  Rockingham  were  $18,082.66. 

Now^  for  a  comparison  of  listing  and  assessing  the  same.  The  cost  of  listing  the 
property  of  Rockingham  county.  North  Carolina,  $4,218,000  worth,  was  $355  for  the 
year  1899,  the  last  year  for  which  1  have  the  official  report  of  the  county  board  of  com- 
missioners. The  cost  of  listing  the  property  of  Pittsylvania  county,  exclusive  of  the 
city  of  Danville,  $4,186,000  worth,  it  is  impossible  to  arrive  at  correctly,  but  the  board 
of  supervisors  of  Pittsylvania  county  allowed  the  commissioners  of  the  revenue  of  that 
county  $500.  The  county  allowances  to  the  commissioners  of  the  revenue  are  approxi- 
mately $36,000.    In  my  former  remarks  upon  this  subject  I  gave  the  exact  amount. 

The  State  allowances  to  the  commissioners  of  the  revenue  for  similar  work  done  for 
the  State  is,  in  round  numbers,  $69,000,  nearly  double  the  county  allovv^ance,  and  this 
does  not  embrace  certain  fees  of  the  commissioners  of  the  revenue  to  which  I  called  full 
and  complete  attention  some  two  weeks  ago. 

Therefore,  the  cost  of  listing  and  assessing  the  property  of  Pittsylvania  county 
from  county  and  State  allov/ances,  on  an  estimated  average  proportion  of  all  the 
counties,  cannot  be  less  than  $1,000  as  against  $355  in  Rockingham  county,  North 
Carolina,  and  that  does  not  include  transfer  fees  for  deeds,  conveyances  of  real  estate, 
and  so  forth,  nor  license  fees  on  licenses  issued  to  different  people.  Not  does  jhis  com- 
parison include  the  cost  in  Pittsylvania  county  of  the  commissioner  of  the  revenue  for- 
listing  and  assessing  the  property  of  the  city  of  Danville,  while  the  cost  of  the  lax  listers 
or  property  listers  of  Rockingham  county  does  include  the  cost  of  listing  and  assessing" 
the  taxes  of  the  three  towns  of  Reidsville,  Mayodan,  and  Spray. 

Now,  let  us  take  the  counties  of  Mecklenbury  and  Norfolk.  I  do  that  because  they 
more  nearly  approximate  each  other  than  any  other  two  counties  in  their  respective 
States.  The  county  of  Norfolk  has  approximately  51,000  people.  The  county  of  Meck- 
lenburg has  slightly  in  excess  of  55,000  people.  The  wealth  of  the  county  of  Mecklen- 
burg, as  assessed  by  the  listers  of  taxes  in  that  county,  is  $10,550,881.  The  wealth  of 
the  county  of  Norfolk  is  $12,373,263. 

Again,  I  call  the  conxmittee's  attention  to  the  fact  that  the  county  of  Norfolk  is 
exclusive  of  the  cities  of  Portsmouth  and  Norfolk,  but  includes,  of  course,  the  towns  of 
Berkley,  Lambert's  Point,  and,  I  suppose,  Huntersville,  while  the  county  of  Mecklenburg 
includes  the  properties  of  the  city  of  Charlotte,  North  Carolina,  with  a  population 
excess  of  18,000. 
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So  now,  with  iliat  in  view,  excluding  from  Norfolk  county.  Norfolk  city,  and  Poris- 
moiitli  city  and  incltiding  in  Mecklenburg  county  and  the  city  of  Charlotte,  let  us  com- 
pare the  respective  costs  of  listing  and  assessing  the  taxes  of  those  two  counties.  Both 
these  are  for  the  year  1900.  The  State  taxes  of  Norfolk  cotmty  are  the  same  sotirces 
from  which  I  have  calculated  the  State  taxes  of  Pittsylvania  county,  to-v%-it.  real  and 
personal  property,  capitations,  and  income,  and  excluding  railroads,  telegraphs,  tele- 
phones, express,  etc..  companies,  and  certain  other  articles  of  taxation  or  sources  from 
which  taxes  are  derived,  vs-ere  §51,445.37.  The  State  taxes  of  Mecklenburg  county  were* 
S35,529.74.  The  school  taxes  of  Mecklenburg  county  levied  under  a  State  law,  bat  col- 
lected and  disbursed  by  the  county  itself,  were  §36,436.53.  The  county  taxes  of  Norfolk 
county,  as  shown  by  statement  35  of  the  Auditor's  report,  were  S100,S67.7S,  vrhile  the 
county  taxes  of  Mecklenburg  county  were  $125,275.92.  Of  course,  their  road  system, 
costing  about  846,000  ot  847,000,  explains  the  large  county  taxes  of  Mecklenburg. 

Now,  the  cost  of  listing  and  assessing  the  personal  property  of  IMecklenburg  county 
for  the  year  1900  v^as  §645.24.  The  appropriations  to  the  commissioners  of  the  revenue 
of  Norfolk  county,  excluding  the  cities  of  Norfolk  and  Portsmouth,  by  the  board  of  super- 
visors of  Norfolk  county-  were  S2,463.50.  That  is  the  estimate.  I  have  not,  yet  been  able 
to  get  from  the  Auditor  the  exact  amount  of  commissions  paid  to  the  commissioners  of 
the  revenue  of  Norfolk  county,  but  presuming  that  this  is  largely  in  excess  of  the  aver- 
age allowed  by  the  boards  of  supervisors  of  the  various  counties  to  commissioners  of 
the  reventie  in  the  respective  counties,  I  think  it  is  fair  to  estimate  that  the  allov\-ance 
paid  by  the  State  to  the  commissioners  of  the  revenue  of  Norfolk  county  will  carry  the 
total  commission  of  the  commissioners  of  the  revenue  of  that  county  to  about  §4,000. 
That  does  not  include  their  fees  for  transfers  and  so  forth,  nor  their  fees  on  licenses  and 
so  forth. 

So  the  cost  of  listing  and  assessing  ten  million  and  a  half  of  property  in  Mecklen- 
burg county  and  the  city  of  Charlotte  is  but  slightly  more  than  one-fourth  of  what  the 
county  board  of  supervisors  of  Norfolk  county,  excluding  Norfolk  and  Portsmouth  cities, 
allowed  to  the  commissioners  of  the  revenue  of  Norfolk  county  for  assessing  twelve 
milRon  and  approximately  four  hundred  thousand  dollars  of  personalty  in  that  county. 

So  fearful  was  I  lest  I  might  have  made  a  mistake,  even  though  I  had  the  official 
reports  before  me  in  this  matter,  that  I  wrote  to  the  chairman  of  the  board  of  county 
commissioners  of  3Jecklenburg  county  for  the  exact  facts,  and  he  very  courteously  fur- 
nished me  with  a  statement  for  several  years  back.  This  was  especially  important  in 
view  of  the  fact  that  I  had  seen  in  the  newspapers  an  attack  upon  these  figures  as  being 
incorrect  and  inaccurate.  Going  far  back  as  1S97.  he  embraced  in  one  of  the  years  the 
cost  not  only  of  assessing  the  personalty,  but  the  realty  of  Mecklenburg  county  and 
returns  for  the  year  1S99  the  sum  of  81,376.75  for  assessing  all  those  kinds  of  property. 

Now,  Mr.  Chairman.  I  have  no  desire  by  any  indiviotis  comparison  of  the  facts  and 
data  and  costs,  and  so  forth,  of  another  State  to  prejudice  that  which  I  advocate.  As  I 
have  stated  before  on  the  floor  of  this  Committee,  those  matters  were  brought  to  my 
attention  and  accentuated  by  the  fact  that  as  an  officer  of  a  court  of  Virginia  I  had  to  do 
a  duty  in  North  Carolina  which  made  me  see  the  difference.  Up  to  that  time  I  was  com- 
paratively unacquainted  with  anything  pertaining  to  the  method  of  listing  and  assessing 
the  taxation  in  that  State. 

Further  than  that,  from  the  Auditor's  report  I  saw  it  was  bound  to  be  con.siderably 
less  than  ours,  but  the  details  I  had  never  investigated.  But  having  since  retiring  from 
the  Senate  of  Virginia  as  a  member  thereof  in  the  year  1S9S  seen  with  my  own  eye  and 
experienced  with  my  own  experience  the  method  there  in  vogue,  and  admitting  for  the 
sake  of  argument,  if  you  please,  that  the  method  there  is  no  more  accurate  as  to  equitable 
listing  and  assessment  and  no  more  complete  as  to  the  full  assessment  and  listing  of  prop- 
erty. 3-et  removing  every  other  consideration  from  our  view  and  discussion  and  argument 
here  on  this  floor.  I  say  that  this  is  a  point  which  should  at  least  commend  itself  finally 
before  gentlemen  vote  upon  the  question,  even  if  we  cannot  improve  the  efficiency  of  a 
system,  if  we  shall  not  improve  its  economy.  An  admission  for  the  sake  of  argument  is 
not  to  be  understood  as  an  admission  in  fact,  and  because  another  State  does  a  thing 
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economically  is  no  argument  to  show  that  Virginia  cannot  exceed  that  other  State  both  in 
the  efficiency  and  the  economy  of  its  administration;  and  a  comparison  to  show  that  an- 
other system  has  worked  more  economically  than  ours  is  not  a  request  to  adopt  that  other 
system,  nor  an  impeachment  of  Virginia's  intelligence. 

But  I  submit,  Mr,  Chairman,  that  the  appointive  system  is  not  only  more  economical, 
but  that  any  system  is  more  efficient  which  does  not  by  its  very  provisions  invite  the 
official  under  it  to  practical  self-destruction  and  political  suicide  when  it  makes  him  de- 
pendent for  his  retention  or  his  loss  of  an  office  upon  the  favor  or  disfavor  of  the  very 
people  whose  property  he  is  to  assess  and  value  for  the  purposes  of  taxation. 

Mr.  Hancock:  Mr.  Chairman,  I  have  already  spoken  at  length  upon  this  subject,  and 
but  for  the  fact  that  it  is  a  matter  of  great  importance  to  the  people  of  the  State  I  should 
not  say  another  word. 

I  am  satisfied  now  from  what  I  see  that  the  object  and  purpose  of  the  opponents  of 
the  committee's  report  is  to  leave  this  matter  to  the  Legislature.  That  is  the  effect  of  the 
amendment  or  substitute  of  the  gentleman  from  Winchester  (Mr.  Harrison),  which  strikes 
out  everything  in  the  report  in  regard  to  commissioners  of  the  revenue,  leaving  ample 
and  full  authority  to  the  Legislature  to  provide  in  any  manner  that  may  seem  proper  for 
the  listing  of  the  taxes  of  the  Commonwealth.  The  amendment  of  the  gentleman  from 
Charlotte  (Mr.  Eggleston)  leaves  it  to  the  Legislature  to  appoint  these  men,  an  authority 
which  they  would  have  under  the  substitute  of  the  gentleman  from  Winchester. 

As  all  the  other  amendments  have  been  withdrawn,  we  are  brought  to  the  simple 
question  whether  we  shall  have  a  constitutional  provision  which  requires  that  the  com- 
missioners of  the  revenue  shall  be  elected  by  the  people  in  every  county  in  the  Common- 
wealth, or  whether  we  shall  leave  the  miatter  at  sea,  so  that  the  Legislature  can  do  as  it 
may  please  in  regard  to  it. 

As  I  remarked  in  a  speech  that  I  made  some  few  days  past,  before  the  recess,  that  in 
1840-41  this  office  was  created  by  the  Legislature,  and  in  1850-51  it  was  made  a  constitu- 
tional office,  elective  by  the  people,  and  these  officers  have  been  elected  by  the  people  ever 
since  except  for  a  few  years  in  which  the  election  was  taken  away  from  them  by  the 
Underv/ood  Constitution. 

Now,  why  change  a  system  which  has  worked  so  satisfactorily  for  the  last  forty  or 
fifty  years  and  leave  it  to  the  discretion  of  the  Legislature?  Some  say  that  we  should 
leave  it  there  because  the  Legislature  should  have  the  appointing  power.  May  not  the 
Legislature  require  the  judges  of  the  circuit  courts  or  the  judges  of  some  other  courts  to 
appoint  them?  Is  there  anything  to  prevent  that?  Is  the  objection  which  the  gentleman 
from  Halifax  seems  to  think  is  removed  indeed  removed  when  the  Legislature  will  have 
the  very  power  within  them.selves  to  require  not  only  that  these  officers  shall  be  appointed 
by  the  judges  of  the  circuit  courts,  but  that  the  judges  of  the  supreme  court  of  the  State 
shall  appoint  these  officers  if  the  Legislature  should  see  fit  to  impose  such  a  duty  upon 
them? 

If  that  be  the  case,  then  the  Legislature  has  ample  power  to  do  as  it  pleases,  and  the 
people  are  left  at  its  mercy.  An  appointing  board  may  be  fixed  upon  for  the  purpose  of 
appointing  these  officers,  and  how  is  that  appointing  board  to  be  created?  It  is  to  bo 
created  by  the  Legislature.  It  is  to  be  created  by  the  men  who  are  selected  to  represent 
the  various  counties  of  the  Commonwealth,  and  v/hen  that  board  is  constituted  whom  wUl 
they  appoint?  They  Vv^ill  appoint  the  men  who  are  suggested  by  the  representative  from 
each  county.  The  commissioners  of  the  revenue  will  in  reality  be  appointed  not  by  the 
Legislature,  but  the  individual  member  from  each  county  will  name  the  man  who  is  to 
assess  the  property  in  his  county.  That  is  not  an  appointment  by  the  Legislature,  bur  it 
is  giving  it  to  the  man  who  represents  each  county  in  the  Legislature.  This  appointing 
board  having  been  themselves  elected  by  the  Legislature  will  not  forget  the  recommenda- 
tion of  those  members  of  the  Legislature  who  voted  for  the  members  of  this  board.  The 
possibility  of  such  a  system  of  barter  makes  it  important  that  a  limitation  be  placed  upon 
the  Legislature  by  requiring  these  officers  to  be  elected  by  the  people. 

It  seems  to  me  that  there  has  been  made  an  attack  upon  the  commissioners  of  the 
revenue  of  this  Commonv/ealth.    These  officers  have  been  spoken  of  as  if  they  were  the 
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worst  officers  that  the  Commonwealth  of  ^'irginia  has  ever  had  within  its  limits.  I  have 
had  an  opportunity  of  associating  with  them,  and  I  have  been  thrown  in  official  contact 
with  many  of  them.  I  know  personally  twenty-five  or  thirty  of  these  officers,  and  I  know 
of  their  work  and  of  their  worth.  If  there  is  a  higher  class  of  officers  in  the  State  of  Vir- 
ginia that  these  commissioners  of  the  revenue  I  do  not  know  where  yon  can  find  them. 

I  believe  that  this  criticism  upon  them  is  unjust,  and  it  is  imjust  to  the  people  who 
elected  them,  because  it  is  a  reflection  upon  the  people  to  say  that  they  elect  men  who 
are  unfit  to  perform  their  duties,  and  still  re-elect  them  for  term  after  term. 

As  I  said  on  the  floor  v\-hen  I  last  spoke  on  this  subject,  that  in  the  county  of  Chester- 
field, where  I  reside,  a  commissioner  of  the  revenue  has  been  in  office  for  thirty  years 
and  another  for  fifteen  years,  and  in  the  city  of  Manchester,  w'hich  I  have  the  honor  in 
part  to  represent,  the  present  efficient  commissioner  of  the  revenue  has  been  elected  over 
and  over  again,  and  all  of  them  first-class  men  and  first  rate  officers. 

Mr.  Willis;  Does  not  the  report  of  your  committee  make  that  man  ineligible  for 
more  than  four  years? 

Mr.  Hancock:  The  report  of  the  committee  makes  him  ineligible  after  four  years, 
but  so  far  as  I  am  concerned,  and  as  it  was  understood  when  that  report  was  submitted 
to  me  and  signed  by  me,  that  I  would  on  the  floor  of  the  Convention  oppose  ineligibility, 
because  I  have  always  been  opposed  to  it  from  the  Governor's  office  down  to  the  lowest 
official  in  the  Commonwealth.  AVhen  the  people  get  a  good  officer  I  see  no  reason  why 
they  shall  not  have  a  right  to  hold  him,  and  we  should  not  require  them  to  get  somebody 
whom  they  do  not  wish.  I  will  say  nothing  now  on  the  question  of  ineligibility.  That  is 
not  the  question  which  is  before  us  for  consideration.  But  the  question  before  us  is 
whether  we  shall  not  have  a  limitation  upon  the  power  of  the  Legislature,  by  requiring 
these  officers  to  be  elected  by  the  people  as  they  have  been  for  the  past  fifty  years. 

Mr.  Willis:  When  your  committee  made  this  officer  ineligible  for  more  than  one 
term,  did  they  not  expect  by  that  means  to  meet  the  very  difficulty  you  complain  of? 

Mr.  Hancock:  Whatever  may  have  been  the  view  of  the  committee  I  have  nothing  to 
say  about  that  now.  We  are  not  considering  now  the  question  of  ineligibility.  When  it 
comes  to  that  point  I  shall  desire  to  be  heard  upon  it.  I  am  now  speaking  on  the  ques- 
tion as  to  whether  there  shotild  be  a  limitation  upon  the  power  of  the  Legislature. 

Some  say  that  the  commissioners  of  the  revenue  should  be  appointed  by  the  Legisla- 
ture. Let  us  see  what  wotild  be  the  effect  of  such  a  provision.  The  object  of  all  govern- 
ment is  to  protect  the  poor  and  to  protect  the  weak.  The  rich  and  the  strong  can  protect 
themselves.  All  through  the  counties  of  the  State  of  Virginia  generally  the  people  are 
poor;  they  have  very  little  property  to  be  assessed.  Corporations  large  and  small,  against 
whom  I  have  nothing  in  the  world  to  say,  own  a  great  deal  of  the  property  to  be  assessed, 
and  3^et  we  are  paying  less  attention  to  the  taxing  of  this  property  owned  by  corpora- 
tions than  to  the  little  mites  of  property  all  through  the  country  owned  by  the  hard- 
working farmers  and  other  poor  people. 

Mr.  Willis:  Is  it  not  a  fact  that  it  has  proved  to  be  a  bad  system  for  the  poor  people? 
They  are  the  people  whom  we  want  to  protect.  It  is  wealthy  people  in  the  towns  v>'ho 
escape  taxation  by  having  property  which  never  gets  on  the  books. 

Mr.  Hancock:  If  that  be  true,  it  furnishes  a  stronger  reason  why  the  people  should 
elect  these  officers  and  thus  protect  themselves.  When  the  gentleman  first  made  an  in- 
quiry of  me  I  was  saying  that  the  commissioners  of  the  revenue  are  as  good  a  class  of 
officers  as  can  be  found  in  the  Commonwealth,  and  that  in  the  counties  with  which  I  am 
familiar  they  represent  the  people  properly,  and  the  people  elect  them  over  and  over 
again;  and  why  should  we  now'  be  talking  about  having  them  appointed? 

Coming  now  to  the  matter  of  protection  in  regard  to  the  poor,  I  say  that  the  poor 
cannot  be  properly  protected  if  you  adopt  an  appointing  pov/er  and  let  the  Legislature 
appoint  these  officers.  It  is  proposed  to  give  the  Legislature  ample  authority  to  do  it. 
The  distinguished  gentleman  from  Danville  (Mr.  Withers)  said  before  the  committee  he 
'^ould  have  a  lister  of  taxes  go  to  the  district  and  require  every  person  to  come  to  him 
and  list  the  taxes,  as  they  do  in  North  Carolina,  and  not  let  an  assessor  go  to  each  man's 
house  and  have  his  property  listed.    This  amendment  gives  the  Legislature  ample  au- 
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thority  to  do  that,  if  it  shall  see  proper;  and  some  poor  old  widow  living  away  off  many 
miles  from  the  place  where  the  lister  is  assessing  property  would  have  to  go  there  to  list 
an  old  cow  or  an  old  horse  or  some  insignificant  piece  of  property.  Is  not  that  what  the 
Legislature  would  have  authority  to  do  under  this  scheme?  If  the  Legisature  does  not 
adopt  that  plan  it  may  adopt  another  plan  which  is  as  objectionable. 

Mr.  Quarles:  If  commissioners  of  the  revenue  are  appointed  will  they  be  appointed 
upon  the  recommendation  of  the  wealthy  people  or  the  poor  people?  And  if  that  officer  is 
elected  by  the  people,  are  not  the  poor  people  better  protected  when  they  vote  for  him? 

Mr.  Hancock:  As  to  the  last  proposition  I  fully  indorse  it.  I  believe  that  if  they  are 
elected  by  the  people  the  poor  people  will  be  better  protected,  because  their  vote  has  an 
effect  upon  the  officer's  conduct  towards  them  when  he  reaches  their  houses  and  assesses 
their  property.  As  to  whether  under  an  appointment  they  would  be  appointed  upon  the 
recommendation  of  the  wealthy  I  am  uninformed  upon  that  subject,  and  cannot  speak 
definitely.  But  if  elected  by  the  people  the  people  can  protect  themselves  from  the  influ- 
ence of  wealth.  If,  hov^^ever,  they  are  appointed  by  a  board  which  the  Legislature  would 
have  the  right  to  create,  what  would  be  the  effect  of  it?  The  Legislature  is  not  required 
to  appoint  a  citizen  of  your  county  if  the  amendment  prevails.  A  man  from  Richmond 
might  be  appointed  to  assess  property  in  Chesterfield.  He  would  get  into  his  rubber-tired 
buggy  and  ride  through  the  whole  county  of  Chesterfield  and  stop  at  the  house  of  some 
old  man  or  woman  and  ask  some  old  man  or  woman.  What  is  your  property  worth?  There 
is  the  horse  and  there  is  the  cow;  what  are  they  worth?  The  poon'  person  says  "twenty 
dollars."  He  says  they  are  worth  fifty  dollars,  and  without  further  parley  drives  away.  I 
do  not  want  any  man  to  drive  in  magnificent  style  through  the  country  and  act  regardless 
of  the  interests  of  the  people,  and  especially  of  the  poor  people,  who  cannot  obtain  redress, 
I  do  not  want  any  assessor  of  that  kind  to  come  to  our  people  and  deal  with  them.  We 
want  a  man  of  our  own  county.  We  want  a  man  of  our  own  endorsation.  We  want  a 
man  who  has  been  selected  by  the  people  and  elected  by  them  and  whom  they  are  willing 
to  trust,  when  it  comes  to  the  matter  of  going  to  a  man's  house  and  investigating  his 
property  and  looking  into  his  private  affairs. 

Therefore  I  hope  that  the  amendment  will  not  prevail,  but  that  v/e  will  place  upon 
the  Legislature  a  limit,  and  that  there  shall  be  no  commissioners  of  valuation  bill  and 
there  will  be  no  governors  or  other  officers  making  the  appointment,  but  that  these  men 
shall  be  elected  by  the  people. 

Now,  the  gentlem^an  from  Danville  (Mr.  Withers  comes  with  his  figures.  I  will  say 
this  about  his  figures.  Figures  are  very  dangerous  things.  They  are  like  proceedings  in 
court,  when  a  lawyer  is  on  one  side  and  no  one  represents  the  other  side.  The  court 
should  be  very  cautious  before  rendering  a  judgment.  The  gentleman  from  Danville  has 
selected  his  OYm  figures,  made  his  own  calculations,  and  made  all  his  comparisons.  He 
has  selected  his  own  counties,  with  some  hundred  counties  in  this  State  to  select  from, 
and  brings  in  two  counties  here  to  prove  his  case.  Of  course,  with  his  selection  and  his 
additions  and  with  his  calculation  he  can  reach  any  conclusion  he  chooses  to  draw.  His 
figures  and  his  calculations  and  conclusions  should  be  scanned  with  caution  before  receiv- 
ing the  approval  of  this  Committee. 

Now,  I  have  the  highest  regard  and  respect  for  the  gentleman  from  Danville.  I  be-  i 
lieve  it  is  his  purpose  to  have  economy  in  the  administration  of  the  affairs  of  the  Com- 
monwealth. But  I  believe  that  at  the  same  time  when  we  have  economy  we  ought  to 
have  efficiency,  and  at  the  same  time  when  we  have  economy  we  ought  to  have  a  regard 
for  the  interests  of  the  people.  As  I  said  before,  when  we  come  to  an  independent  olTice, 
an  office  that  gives  a  man  the  right  to  have  discretionary  power  and  the  right  to  exercise 
a  final  judgment  upon  a  question,  he  ought  to  be  elected  by  the  people,  and  when  he  is 
elected  by  the  people  the  people  are  safe  and  secure,  because  they  know  that  he  must  be 
responsible  to  them  and  to  them  alone.  } 

The  gentleman  from  Danville  said,  in  closing  his  speech  some  time  ago  on  the  floor 
of  the  Convention,  that  whenever  any  remark  was  made  about  the  officers  of  the  Common-  j 
wealth  or  about  reducing  the  salaries  or  abolishing  offices  the  gentleman  from  Chester- 
field trem.bled  like  an  aspen  leaf  in  a  summer's  gale.    Well,  I  did  tremble  at  first.  When 
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I  saw  a  mighty  storm  and  the  clouds  all  dark  and  the  sun  all  hidden  in  the  heavens,  the 
lightning  flashing  and  the  thunder  rolling,  and  a  mighty  danger  seemed  to  be  impending, 
and  every  office  vras  to  be  annihilated.  I  felt  that  there  was  danger  and  it  was  time  to 
tremble  and  to  call  for  protection.  But,  behold,  that  cloud  withers  and  withers,  and  still 
withers,  until  I  can  again  see  the  sun  shining  in  the  heavens:  there  are  no  clouds  at  all, 
and  there  is  no  danger  now  to  be  feared.  (Applause.) 

The  Chairman :  The  Chair  will  state  that  the  question  is  upon  the  amendment  of  the 
gentleman  from  T\'arren  (Mr.  O'Flaherty)  to  the  amendment  of  the  gentleman  from  Char- 
lotte iYLY.  Eggleston). 

The  amendment  to  the  amendment  vras  rejected. 

The  Chairman:  The  question  now  is  upon  the  adoption  of  the  substitute  offered  by 
:  the  gentleman  from  Tv'inchester  (Mr.  Harrison)  to  the  amendment  offered  by  the  gentle- 
'  man  from  Charlotte  (Mr.  Eggleston). 

The  substitute  was  rejected,  there  being  on  a  division — ayes,  8;  noes,  43. 

The  Chairman:  The  question  now  is  upon  the  adoption  of  the  amendment  offered  by 
the  gentleman  from  Charlotte  (2\Ir.  Egglestonj. 

There  were  on  a  division — ayes,  2S  :  noes,  30. 

Several  members  stated  to  the  Chair  that  they  had  voted  under  a  misapprehension; 
whereupon  the  Chair  directed  a  recount  to  be  taken,  which,  being  done,  resulted  in  the 
amendment  being  agreed  to  by  a  vote  of  ayes  27,  noes  26. 

In  reply  to  an  interrogatory  from  a  member,  the  Chair  stated  that  a  motion  to  re- 
consider the  vote  would  not  be  in  order,  as  there  had  already  been  one  reconsideration 
before  the  recess  of  the  Convention. 

On  motion,  the  Committee  rose  and  the  President  resumed  the  chair,  whereupon  a 
recess  was  taken,  until  3  o'clock  in  the  afternoon. 


■Afternoon  Session. 

The  Convention  reassembled  at  3  o'clock  P.  M. 

On  motion  of  Mr.  Thomas  H.  Barnes,  the  Convention  resolved  itself  into  Committee 
of  the  'XMiole  for  the  further  consideration  of  the  report  of  the  Committee  on  the  Organi- 
jzation  and  Government  of  Counties.  Mr.  Wise  in  the  chair. 

!  The  Chairman:  The  Chair  will  inform  the  committee  that  there  is  an  amendment 
offered  by  the  gentleman  from  Nottoway  (3,Ir.  Watson  i  to  the  provision  of  the  first  sec- 
.tion  which  relates  to  treasurers.  It  was  informally  passed  by.  That  is  now  the  only 
i  amendment  pending  to  the  first  section.  The  gentleman  from  Augusta  Olv.  Quarles) 
(proposed  an  amendment,  and  the  gentleman  from  Nottoway  proposed  a  substitute  for 
Uhat.   The  Secretary  v\-ill  read  the  amendment  and  the  substitute. 

The  Secretary:  The  member  from  Augusta  (Mr.  Quarles)  proposes  to  strike  out 
after  the  word  '"treasurer"  line  five,  page  two,  article  seven,  section  one,  the  following: 

Who  shall,  after  the  second  term,  be  ineligible  to  same  office  for  the  next  succeed- 
term,  for  either  treasurer  or  deputy-treasurer. 

For  which  the  gentleman  from  Nottoway  (Mr.  Watson)  proposes  the  follov.ung  sub- 
-":iiute:    On  page  two,  line  five,  after  the  words  "v-ho  shall"'  insert  the  following: 

Be  elected  for  a  term  of  eight  years  and  be  ineligible  for  re-election  for  the  next 
succeeding  term  for  the  office  of  treasurer  or  deputy-treasurer. 

Mr.  Watson:  ]Mr.  Chairman,  in  offering  the  amendment  which  I  have  to  the  com- 
tiiittee's  report,  I  cannot  pretend  to  have  investigated  this  subject  as  carefully  as  my 
^"n  satisfaction  would  have  required,  nor  can  I  offer  to  the  Convention  any  collection 
pf  facts  upon  which  a  perfectly  satisfactory  conclusion  could  be  reached  on  this  subject, 
which  I  regard  as  an  important  one. 

I  will  say,  furthermore,  before  entering  into  the  details  of  it,  that  I  am  not  inclined 
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to  assume  the  role  of  a  critic  of  the  county  officers  of  the  Commonwealth  of  Virginia,  or 
especially  the  role  of  a  champion  ot  that  large  and  respectable  body  of  gentlemen.  I 
consider  the  county  officers  of  this  Commonwealth  as  being  a  part  of  the  great  body  of 
the  people  of  Virginia  and  entitled  to  no  more  consideration  than  those  people  them- 
selves and  to  no  less  consideration  than  those  people. 

I  have  had  the  honor  for  quite  a  number  of  years  of  being  a  part  of  those  office 
holders  in  this  State,  and  I  came  to  this  Convention  with  my  mind  firmly  made  up  that 
the  interest  of  those  individuals  not  only  had  no  right  to  be  considered  by  this  Con- 
vention when  the  question  of  the  public  good  was  up  for  consideration,  but,  sir,  that  the 
interests  of  those  individuals  should  not  stand  in  the  way  of  the  public  good  and  that 
their  interest  and  their  personality  and  their  fortunes  ought  not  to  have  any  place  in  the 
debates  upon  this  floor. 

So  considering,  sir,  I  would  not,  in  the  second  place,  have  it  understood  that  niy 
proposal  to  alter  the  tenure  of  county  treasurers  is  inspired  or  suggested  by  any  local 
interest  peculiar  to  mjy  constituency  or  in  consequence  of  any  misfortune  in  the  admin- 
istration of  public  officers  in  that  country.  The  two  counties  which  I  have  the  honor 
to  represent  in  this  Convention  have  each  in  tlieir  treasurer's  office  an  estimable  gentle- 
man who  have  held  those  offices  for  a  long  period  of  years,  and  to  the  satisfaction  of  the 
public. 

I  understand  the  committee's  report,  Mr.  Chairman,  to  mean  two  things:  In  the 
first  place,  the  committee  in  its  wisdom  has  been  unable  to  find  that  any  greater  economy 
can  be  secured  in  the  offices  of  county  and  city  treasurers  in  this  Commonwealth.  I 
understand  the  committee's  report  to  mean  in  the  second  , place  that  in  its  judgment 
while  greater  economy  cannot  be  secured  in  the  administration  of  these  offices  yet 
greater  efficiency  and  greater  security  can  be  obtained,  in  consequence  of  a  principle 
which  is  enunciated  in  the  report  of  this  committee.  If  I  mistake  not,  sir,  the  only 
remedy  which  these  gentlemen  propose  by  way  of  guaranteeing  greater  efficiency  and 
security  is  the  ineligibility  of  these  officers  themselves. 

Nov/,  then,  sir,  if  the  committee  have  found  that  the  only  change  which  can  be 
made  in  these  officers  is  that  they  shall  be  made  ineligible  for  re-election,  I  say,  Mr. 
Chairman,  that  they  ought  to  follow  the  logical  consequences  of  their  deduction  and 
apply  that  principle  efficiently  and  absolutely  and  not  to  hamper  its  application  by  stick- 
ing in  another  principle  which  runs  counter  to  the  proposition  which  they  themselves 
would  enunciate.  They  say  that  the  county  treasurer  will  be  a  more  efficient  officer  if 
you  make  him  ineligible  for  re-election.  I  say  so,  too,  sir.  They  say  that  the  public 
service  will  be  adequately  protected  and  competently  administered  if  they  give  him  an 
eight-year  term  of  office,  with  which  I  humbly  concur. 

But  now,  sir,  instead  of  following  their  principle  to  its  logical  consequences  and 
giving  him  those  eight  years  in  plain  and  unmistakable  terms,  they  interject  into  the 
middle  of  this  term  an  election  for  office  the  result  of  which  in  my  humble  judgment  will 
be  thajt  the  first  four  years  of  the  treasurer's  term  will  be  spent  in  electing  himself  to 
office  for  the  second  four  years.  The  gentlemen  withhold  for  a  whole  term  of  four  years 
the  benefits  of  the  principle  of  ineligibility  which  they  invoke  and  which  they  would 
apply  here  as  a  remedy  in  this  case,  and  are  not  v/illing  to  let  them  come  in  until  the 
man  has  been  a  candidate  for  office  the  second  time  and  shall  have  misspent,  perhaps, 
the  first  four  years  of  his  official  life. 

I  do  not  know  what  importance  gentlemen  attach  to  the  question  of  eligibility  or 
ineligibility.  I  for  one  have  always  attached  a  great  deal  of  importance  to  it.  I  believe 
that  the  county  treasurers  of  this  State  are  people  like  unto  ourselves,  with  the  same 
weaknesses  and  the  same  virtues..  I  believe  that  they  are  infected  with  that  malady  which 
Mr.  Jefferson  spoke  of  in  referring  to  office  holders,  that  few  die  and  none  were  ever  known 
to  resign.  I  m.ake  that  application  not  with  reference  to  treasurers,  but  with  reference 
to  all  public  officials.  That  being  so,  in  the  weakness  of  this  poor  human  nature  of 
ours,  v/hen  we  have  once  perched  upon  that  tree  which  has  been  so  feelingly  described 
by  the  honorable  gentleman  from  Chesterfield  (Mr.  Hancock)  and  which  has  been 
adverted  to  in  some  spirit  of  criticism  by  the  not  less  honorable  gentleman  from  Dan- 
ville (Mr.  Withers)  we  are  so  constituted  that  we  seek  to  occupy  it  forever,  if  we  can. 
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I  do  not  know  that  I  can  go  to  tlie  length  to  which  my  friend  from  Chesterfield 
aspired  when  he  said  that  he  had  been  for  a  number  of  years  an  officeholder  and  that 
when  the  time  came  to  die  he  hoped  to  die  one.  But  human  nature  being  as  it  is  I  am 
satisfied,  sir,  that  we  cannot  expect  anything  from  human  nature  but  that  when  men  are 
put  in  positions  of  that  sort  they  will  continue  to  exert  themselves  to  remain  in  such 
positions.  In  my  judgment  that  is  a  principle  which  militates  greatly  against  the  effi- 
ciency of  collecting  officers  in  this  State. 

I,  for  one,  have  never  been  able  to  see  but  that  the  office  of  county  treasurer  was 
one  of  the  most  onerous  and  most  exacting  within  the  range  of  my  observation.  I 
believe,  sir,  that  there  are  many  sections  of  this  Commonwealth  in  which  the  collection 
of  the  public  revenues  not  only  requires  the  whole  time  of  the  official  who  has  charge 
of  that  duty,  but  that  after  having  exhausted  that  time  in  many  instances  he  will  feel 
that  the  public  service  has  been  inadequately  discharged. 

I  know,  sir,  that  so  far  as  the  southside  sections  of  this  State  are  concerned  there 
is  a  class  of  population  Vv^hich,  in  the  nature  of  things,  is  not  disposed  to  pay  its  taxes 
promptly.  I  know,  sir,  that  a  considerable  experience  is  thought  requisite  and  necessary 
on  the  part  of  public  officials  to  get  the  run  of  these  people  so  as  to  be  able  to  collect 
taxes  from  them. 

I  am  inclined  to  think,  sir,  that  there  are  sections  in  this  State  in  which  that  con- 
dition of  affairs  does  not  exist,  but  I  have  not  yet  been  able  to  learn  that  even  people 
in  the  northern  tier  of  counties,  or  beyond  the  Blue  Ridge,  are  running  after  the  treas- 
urer with  money  in  their  hands  and  wanting  to  pay  him  whether  he  wants  to  receive  it 
or  no.  So  1  say  this  office  not  only  requires  all  the  time  of  the  public  official,  but  it 
requires  experience  at  his  hands  if  you  would  secure  efficiency  on  the  part  of  these 
officers  you  m.ust  relieve  their  minds  of  the  anxiety  as  to  their  re-election  to  public 
office. 

Gentlemen  may  ask  why  the  term  is  limited  to  eight  years.  My  judgmeni  about 
that  is  that  inasmuch  as  considerable  experience  is  necessary  to  establish  competency 
and  efficiency  in  these  positions,  that  after  that  experience  has  been  acquired  the  public 
ought  to  have  the  benefit  of  that  experience  and  a  reasonable  time  ought  to  be  allowed 
those  officials  in  which  to  serve  the  public.  Gentlemen  may  ask — I  am  satisfied  my 
friend  from  Augusta  will  want  to  know — why,  if  you  are  going  to  keep  a  man  there  for 
eight  years,  you  do  not  let  the  people,  if  they  want  to,  re-elect  him  and  keep  him  there 
as  long  as  they  please.  I  believe  the  gentleman  asked  that  question  on  a  former  occa- 
sion when  this  matter  was  under  consideration. 

I  could  reply  to  that  question,  sir,  by  asking  why  is  any  limit  put  upon  the  povver 
of  the  people  anywhere  to  do  v\-hat  they  please  at  any  time?  Why  do  you  not  say  let 
them  elect  the  treasurers  and  elect  them  for  life  or  during  good  behavior  if  the  people 
please  to  do  it?  Why  does  not  my  friend  from  Chesterfield  carry  the  principle  to  its 
conclusion  and  let  them  elect  the  Governor  of  this  Conwonwealth  for  life  or  curing 
good  behavior,  or,  if  necessary,  like  the  children  of  Israel,  let  them  elect  a  king  and 
make  for  themselves  an  image  and  put  a  crown  upon  its  head,  if  it  pleases  the  people. 
But,  sir,  from  the  days  of  the  Archsean  League  to  the  present  time  all  people  every- 
where have  always  recognized  the  fact  that  some  limit  must  be  put  upon  their  own 
power  to  please  themselves.  In  saying  that  the  people  shall  not  have  the  opportunity 
^o  elect  these  county  treasurers,  I  would  not  detract  anything  from  the  inherent  power 
'f  the  people  or  from  the  will  of  the  governed,  but  simply  recognize  the  fact  which  our 
forefathers  recognized  in  the  first  Convention  that  assembled  in  this  Commonwealth 
and  which  established  a  written  constitution,  the  principle  which  the  people  of  this 
Republic  recognized  when  they  established  a  v/ritten  Constitution,  meaning  thereby,  as 
1  understand  it,  that  it  was  necessary  for  the  people  to  put  some  bridle  and  some  fetter 
upon  their  own  desires  and  inclinations  in  the  shape  of  a  vrritten  Constitution  limiting 
their  own  power. 

I  say  it  is  no  derogation  of  the  authority  of  the  people  for  us  to  say  in  this  Constitu- 
non  that  the  correct  and  satisfactory  administration  of  all  public  affairs  requires  that 
These  public  officials,  who  do  not  die  and  do  not  resign,  ought,  by  constitutional  limita- 
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tion,  to  go  out  Of  office  after  a  reasonable  period  for  them  to  render  public  service.  That 
is  all  I  mean  to  contend  for. 

The  difference  between  the  report  of  the  committee  and  myself  is  this:  They  want 
the  county  treasurer  to  have  an  eight  years'  term.  I  believe,  sir,  that  eight  years  would 
be  a  reasonable  term  of  office,  but  instead  of  allowing  him  to  enjoy  that  eight  years 
unmolested  in  the  public  service,  they  go  to  the  middle  of  his  term  and  stick  an  election 
there,  and  in  my  humble  judgment,  sir,  require  him  to  spend  the  first  four  years  of 
his  office  in  acquiring  popularity  by  which  to  be  re-elected  for  the  second  term  of  four 
years.  If  the  principle  of  ineligibility  is  the  remedy  v,rhich  the  gentlem_en  propose  to 
correct  all  the  evils  in  the  collecting  officers  of  this  Commonwealth,  they  ought  to  be 
willing  to  stand  up  and  apply  that  remedy  and  not  allow  its  operation  to  be  cut  across 
the  middle  and  in  half  by  an  election  which  is  to  come  in  and  enable  the  people  to  say 
whether  he  shall  be  continued  for  another  four  years  or  not. 

As  I  understood  the  delegate  from  Augusta  (Mr.  Quarles)  on  a  former  occasion, 
his  idea  was  that  the  people  ought  to  have  their  say  as  to  whether  a  man  should  be 
re-elected,  in  order  that  they  might  get  rid  of  a  bad  official,  if  through  mishap  they 
have  elected  one,  and  not  have  to  retain  him  for  eight  years  instead  of  getting  rid  of 
him  at  the  end  of  four  years. 

There  is  no  danger  in  the  office  of  collecting  agent  in  this  State  except  from  two 
sources.  One  is  nonfeasance  in  office  and  the  other  is  malfeasance.  Under  the  constitu- 
tional provision  proposed  by  the  committee  or  proposed  by  anybody  who  has  undertaken 
to  amend  it  the  Legislature  of  this  Commonvs^ealth  would  be  invested  with  competent 
power,  a  power  which  it  has  often  exercised  in  the  past,  to  turn  a  man  out  of  office  if 
either  for  nonfeasance  or  malfeasance  he  has  failed  to  discharge  his  duty.  So  the  evils 
which  are  to  be  apprehended  from  this  subject  would  be  evils  with  which  the  Legislature^ 
would  be  perfectly  competent  to  deal  and  with  which  I  am  satisfied  they  would  deal  to 
the  satisfaction  of  the  people. 

Now,  Mr.  Chairman,  I  think  the  treasurers  of  this  Commonwealth,  as  well  as  the 
people  of  this  Commonwealth,  are  the  victims  of  a  system,  for  some  reason  or  other,  I  do 
not  know  what,  because  it  began  before  my  time,  back  yonder  in  the  reconstruction  days 
of  Judge  Underv/ood,  the  people  who  were  elected  to  public  office  to  collect  the  taxes  of 
the  Commonwealth  acquired  the  liabit  of  carrying  delinquent  or  tardy  taxpayers,  and  I 
understand  that  that  system  has  grown  and  strengthened  all  over  this  State  until  now 
the  public  officer  who  would  refuse  to  carry  the  tardy  or  delinquent  taxpayer  would  inevi- 
tably be  driven  from  office  at  a  re-election,  should  he  come  up  therefor.  There  is  hardly  a 
treasurer  within  the  limits  of  this  State,  I  undertake  to  say  there  are  not  a  half  dozen, 
who  would  have  anything  like  the  temerity  or  the  political  strength  to  stand  up  and  col- 
lect taxes  of  the  people  as  they  should  be  collected. 

That  practice  not  only  is  of  great  detriment  to  the  people  of  this  State,  because  it  is 
subject  to  all  the  evils  of  the  credit  s7/'stem,  but  it  is  the  Achilles'  heel  of  the  system 
which  we  are  investigating.  In  my  judgment  it  is  the  explanation  of  nearly  all  the  defal- 
cations within  the  limits  of  this  State.  Very  few  men  in  this  world  are  naturally  and  by 
choice  bad  men  or  rascals.  It  is  the  weak  men,  sir,  not  the  positively  bad  men,  from 
whom  the  evils  of  society  have  flowed.  It  is  not  because  the  treasurer  undertakes  delib- 
erately and  of  his  own  design  to  defraud  the  people  that  he  becomes  short  in  his  accounts. 
It  is  because  he  begins  to  carry  Mr.  Jones'  tax  account  and  Mr.  Brown's  tax  account,  and 
so  on  from  year  to  year,  with  the  increase  upon  his  hands,  and  in  consequence  of  not 
wishing  to  excite  the  sensibilities  of  his  constituents,  who  are  to  re-elect  him,  after  several 
years  he  finds  himself  hopelessly  behind.  He  carries  the  load  as  long  as  he  can,  and 
finally  exposure  becomes  necessary,  and  he  is  a  defaulting  treasurer.  I  think  the  experi- 
ence in  Virginia  will  show  that  nearly  all  the  defalcations  have  occurred  with  men  not  in 
their  first  terms  of  office  or  shortly  after  they  have  become  incumbents  of  office,  but  after 
they  have  held  office  for  a  long  time. 

Now,  the  limitation  of  eight  years,  which  is  proposed  by  the  gentlemen  of  this  com- 
mittee, will,  in  my  judgment,  go  a  long  way  toward  correcting  that  evil,  for  with  the  in- 
spection which  the  law  has  thrown  around  the  treasurer's  office  I  am  satisfied,  with  terms 


DEBATES  OF  THE  COXSTITUTIOXAL  COXVEVTIOX  OE  VIEGIVIA. 


of  eiglii  years,  when  there  is  to  be  a  final  settlement  of  accounts,  the  shortage  will  never 
reach  such  dimensions  as  to  be  of  any  gi'eat  importance  to  the  public. 

I  consider  that  a  limitation  of  his  term  of  office  is  essential,  because  it  strikes  at  the 
root  of  the  evil  which  has  afnicted  the  people  of  Virginia,  and  by  putting  an  eight  years" 
limitation  here  I  am  satisfied  the  number  of  defalcations  will  be  greatly  lessened. 

I  will  say  in  conclusion  that  the  diSerence  between  myself  and  the  committee  is  very 
slight.  They  propose  a  four  years'  term  for  treasurer,  and  they  propose  to  make  him 
ineligible  after  the  second  term.  I  would  respectfully  suggest,  in  lieu  of  the  committee's 
report,  to  make  the  treasurer's  tenure  of  office  eight  years,  not  to  interpose  an  election  in 
the  middle  of  this  term,  and  then  to  make  him  ineligible  for  re-election  at  the  end  of  that 
time. 

I  close,  sir,  by  expressing  the  regret  that  I  have  not  been  able  nor  have  I  had  the 
opportunity  of  collecting  any  statistics  on  this  subject  or  of  assembling  any  information 
which,  in  my  judgment,  was  vrorthy  to  be  presented  for  the  consideration  of  the  gentle- 
men of  this  Committee.  I  am  satisfied,  though,  that  the  gentlemen  who  bring  in  this 
committee  report  are  on  the  right  line  and  are  operating  on  the  right  principle,  and  I  can 
only  regret  that  they  have  seen  fit  to  throw  across  the  operation  of  that  principle  a  public 
election,  which,  in  my  judgment,  as  I  will  repeat,  sir.  would  inevitably  result  in  making 
the  country  treasurers"  candidates  for  office  during  the  first  four  years  of  their  eight 
years,  in  order  that  they  might  hold  the  last  four  years  under  a  re-election.  I  thank 
you.  sir. 

Mr.  Hamilton:  ]\Ir.  Chairman,  although  I  represent  a  city.  I  have  had  some  experi- 
ence with  counties  as  a  practical  lawyer  for  some  twenty-five  years,  and  I  take  it  that 
the  same  principle  that  applies  to  counties  will  apply  to  cities  with  respect  to  treasurers 
and  other  officers. 

As  a  fundamental  principle.  I  am  opposed  to  these  suggestions  about  making  people 
Ineligible  to  office.  I  do  not  think  it  is  consistent  with  the  general  character  of  republi- 
can form  of  government.  I  do  think  that  the  people  have  a  right  to  re-elect  an  officer 
who  is  faithful  and  efficient,  if  they  deem  him  faithful  and  efficient. 

I  recognize  quite  fully  the  need  for  some  sort  of  a  check  tipon  eveiw  officer  or 
official,  either  public  or  private,  who  receives  the  money  of  other  people.  I  presume  that 
the  purpose  of  the  recommendation  of  this  committee  and  of  the  motion  of  my  friend 
from  Nottoway  and  others  is  to  preserve  the  public  funds  and  to  see  that  they  are  properly 
accounted  for,  and  for  that  purpose  only.  But,  Mr.  Chairman,  I  do  not  think  that  ineligi- 
bility for  a  succeeding  term  is  a  sufficient  remedy.    I  may  illustrate,  sir. 

In  the  city  where  I  live  we  have  a  treasurer.  Of  course,  he  is  eligible  to  re-election, 
but  under  a  special  act  of  the  Legislattire.  vrhich  we  have  passed,  we  require  him  every 
week  to  account  to  the  A^iiditor  of  Public  Accounts  and  to  pay  into  the  State  treasuiw  all 
of  his  receipts  as  the  treasurer  for  the  State  funds,  and  he  is  required  to  deposit  every 
day,  in  the  banks  designated  by  the  common  council  of  the  city  of  Petersburg,  all  the 
money  he  receives  as  treasurer  of  the  city.  It  is  practically  impossible  under  those  con- 
ditions, tmless  a  man  falsifies  his  accotmts,  for  him  to  become  a  defaulter.  And  yet  he 
remains  eligible  for  re-election. 

I  shall  feel  compelled  to  vote  against  both  the  motion  of  my  friend  from  Nottoway, 
because  I  think  it  makes  the  term  too  long  and  I  think  there  is  a  chance  for  too  large  a 
defalcation,  if  a  defalcation  is  possible,  and  against  the  report  of  the  committee  which 
renders  the  officer  ineligible  for  re-election.  I  think  the  remedy  for  all  of  this  trouble  is 
the  appointment  of  some  capable  and  efficient  man  to  examine  the  accounts,  and  certainly 
once  in  each  year,  of  every  public  officer  who  receives  public  funds  to  see  whether  or  not 
he  keeps  his  accounts  properly  and  has  accounted  for  the  moneys  which  he  has  received. 

Some  such  bill  as  that  was  introduced  hy  'Mr.  Glass,  of  Lynchburg,  in  the  Legislature 
a  year  or  so  ago,  but  I  do  not  recollect  the  details  of  it,  and  I  do  not  know  that  I  would 
approve  the  details  of  it.  although  it  is  a  correct  principle.  There  should  be  an  expert 
accountant  who  should  examine  these  accounts  and  see  whether  they  are  correct  and 
whether  all  the  moneys  are  accounted  for  promptly  when  paid  in.  I  believe  if  some  law 
were  passed — and  it  is  a  matter  which  shotild  be  considered,  and  I  hope  will  be  consid- 
Oi— Const.  Debs. 
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ered  by  the  Committee  on  Taxation  and  Finance — requiring  funds  to  be  deposited  and 
paid  over  promptly  at  much  more  frequent  intervals  than  the  law  now  requires,  we  will 
have  no  trouble  on  this  subject,  and  we  will  avoid  the  undemocratic  and  unrepublican 
method  of  saying  that  a  man  shall  not  be  eligible  to  re-election  to  office. 

I  am  sure,  sir,  that  the  remedy  is  not  ineligibility,  nor  do  I  think  the  remedy  is  in  so 
long  a  term  as  will  enable  him  to  become  a  defaulter  to  a  very  large  amount  by  reason  of 
the  long  time  of  his  term  and  his  covering  up  the  defaults  of  one  year  by  the  receipts  of 
another.  I  have  on  more  than  one  occasion  been  counsel  for  treasurers  who  unfortu- 
nately were  not  re-elected — and  they  all  expected  to  be  re-elected,  as  all  officeholders  do — 
and  I  have  never  failed  on  those  occasion  to  find  that  my  personal  friends,  as  they  almost  " 
always  were,  and  clients,  largely  counted  on  the  thing  continuing  forever,  and  that  it  was 
one  year  paying  another's  deficit.  But  the  way  to  avoid  that  is  not  by  saying  that  a  man 
shall  not  be  eligible  to  an  office,  in  my  judgment.  It  is  by  providing  such  supervision  of 
his  accounts,  and  such  laws  as  to  his  making  deposits  of  his  receipts  or  payments  of  his 
receipts  as  will  in  the  nature  of  the  case  prevent  his  being  a  defaulter  for  any  consider- 
able length  of  time. 

I  therefore  hope  that  the  Committee  will  not  approve  the  amendment  of  my  friend 
from  Nottoway,  and  I  hope  that  it  will  not  approve  the  report  of  the  committee  on  this 
subject,  but  that  it  will  allow  the  treasurer  to  be  re-elected  as  any  other  officer  may  be 
who  is  a  faithful  and  efficient  and  honest  man,  if  the  people  think  he  is,  and  that  the 
House  will  provide  by  constitutional  provision  for  such  safeguards  in  that  respect  as  will 
correct  the  trouble  which  has  heretofore  existed. 

Mr.  Hancock:  Mr.  Chairman,  I  wish  simply  to  make  an  explanation.  The  report  of 
the  committee  provides  for  ineligibility.  I  signed  the  report,  being  a  member  of  the  com- 
mittee, but  it  was  signed  with  the  understanding  that  objections  might  be  made  to  it 
upon  the  floor  of  the  Convention  or  before  the  Committee.  In  order  to  prevent  the  bring- 
ing in  of  a  minority  report  on  that  subject  I  signed  the  report,  but  it  was  understood 
when  I  signed  it  that  I  was  opposed  to  that  feature  of  the  committee's  report. 

I  have  alv/ays  been  opposed  to  ineligibility  from  the  Governor's  office  down  to  the 
very  smallest  office  within  the  gift  of  the  people.  The  reason  is  not  that  the  officer  should 
be  provided  for,  as  the  gentlemian  from  Nottoway  seemed  to  intimate,  but  that  the  people 
when  they  found  a  faithful  and  useful  officer  might  have  the  right  to  continue  him  in 
office.  As  the  gentleman  from  Nottoway  said,  no  one  should  appear  upon  this  floor  as  the 
champion  of  office-holders  or  as  the  champion  of  anybody  except  the  people.  It  is  for  the 
benefit  of  the  people  that  we  are  here,  and  not  for  the  benefit  of  the  office-holders.  It 
makes  no  difference  how  long  a  man  may  hold  office  or  how  many  offices  he  may  hold,  if 
the  people  prefer  him  to  anybody  else  they  ought  to  have  the  opportunity  and  the  right 
to  elect  him  and  re-elect  him  until  the  day  of  his  death.  (Applause.) 

I  hope  the  Convention  will  agree  to  the  amendment  of  the  gentleman  from  Augusta, 
and  that  we  will  have  treasurers  v/ith>  a  four  years'  term  and  with  no  restrictions  as  to 
eligibility.   You  have  offices  like  that  of  Commonwealth's  attorney,  like  the  office  of  sheriff, 
like  every  other  county  office  eligible  to  re-election,  and  why  exclude  the  treasurers?   Let  jj 
us  continue  to  elect  them  as  long  as  the  people  wish  them  to  serve. 

As  the  gentleman  from  Petersburg  (Mr.  Hamilton)  just  now  said,  it  is  the  system 
that  is  defective,  and  not  the  officer  who  is  inefficient.    He  says  that  the  system  which  is 
now  prevailing  in  the  city  of  Petersburg  and  other  places,  requiring  frequent  and  con-  j 
tinuous  returns,  prevents  any  very  serious  difficutl  or  defalcation  in  the  office  of  treas-  j 
urer.    I  hope,  therefore,  that  it  will  be  the  pleasure  of  the  Convention,  although  I  say  it  j 
with  great  deference  to  the  committee  with  which  I  had  so  many  harmonious  and  pleasant 
associations  when  we  gathered  around  our  committee  table  considering  this  subject,  to 
sustain  the  amendment  of  the  gentleman  from  Augusta  and  let  these  officers  be  eligible  | 
to  re-election,  or  rather  let  the  office  be  eligible  to  any  one  who  is  able  to  receive  the 
votes  of  the  people.    I  thank  the  Committee  for  its  kind  indulgence. 

The  Chairman:  The  pending  proposition  is  the  amendment  offered  by  the  gentleman 
from  Nottoway  (Mr.  Watson),  which  is  in  the  nature  of  a  substitute  for  the  amendment 
offered  by  the  gentleman  from  Augusta  (Mr.  Quarles).  ' 
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The  amendment  10  ihe  amenclmeni  was  rejected. 

The  Chairman:  The  question  now  is  on  the  adoption  of  the  proposition  offered  by 
the  gentleman  from  Augusta  (Mr.  Quarlesl. 

Mr.  Harrison:  Before  the  vote  is  taken  I  think  each  member  ought  to  look  at  the 
practical  working  of  the  system  as  it  now  is  in  his  own  particular  community.  Xow,  so 
far  as  I  know,  the  system  that  has  heretofore  prevailed  has  worked  most  satisfactorily. 
In  the  city  of  Winchester  we  have  had  the  same  treastirer  for  a  number  of  years.  In 
the  county  of  Frederick  we  have  had  the  same  treasurer  for  a  number  of  years.  In  the 
various  counties  with  which  I  am  associated  I  know  that  the  treasurers  have  been 
elected  and  re-elected  for  a  number  of  years  without  any  criticism  whatever  as  to  the 
manner  in  which  they  have  discharged  their  duties. 

In  Shenandoah  the  treastirer  nas  been  elected  a  number  of  years.  In  Warren  the 
same  way,  and  so  in  Page  and  Clarke.  I  cannot  conceive  of  any  practical  reason  why 
these  men  should  be  rendered  ineligible  after  their  present  terms  expire.  It  does  not 
save,  so  far  as  I  know,  a  cent  to  the  Commonwealth.  There  is  no  economy  in  it.  Under 
the  present  system  we  have  the  benefit  of  practical  experience  in  office.  We  have  honest 
men  in  office,  and  I  do  not  see  why  this  limitation  should  be  put  by  the  Convention  on 
the  power  of  the  people  of  those  communities  to  re-elect  their  office-holders  if  they  see 
fit  to  do  so. 

The  gentleman  from  Albemarle  (.3,Ir.  Boaz)  asks  me  if  we  do  not  have  defaulting 
treasurers  sometimes.  I  understand  that  lavrs  have  been  passed  by  which  the  Legis- 
lature has  rendered  it  almost  impossible  for  a  treasurer  to  make  a  default.  Is  not  the 
report  published  every  year?  If  a  treasurer  does  not-  settle  with  the  State,  his  name  is 
published  everywhere  within  the  State.  I  understand  that  is  made  the  duty  of  the 
Auditor  of  Public  Accounts.  In  nearly  every  county  in  the  State  that  I  know  of  the 
treasurers  resort  to  these  indemnifying  companies,  surety  companies,  and  those  com- 
panies keep  a  A-ery  strict  watch  over  officers. 

We  ought  to  require  efficient  bonds  to  be  given,  with  sureties  who  will  answer  and 
respond  to  any  liability  that  is  fixed  upon  the  treasurer,  and  then  keep  a  strict  watch 
over  his  accounts.  But  after  that  is  done.  I  see  no  reason  in  the  world  who  men  who 
have  faithfully  served  the  community  and  who  the  community  desire  to  continue  in 
oflace  should  not  have  the  right  to  be  re-elected  to  office. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  of  the  gentleman 
from  Augusta  (!Mr.  Quarlesi,  on  which  a  division  is  demanded. 

The  amendment  was  rejected,  there  being  on  a  division  ayes  25,  noes  2S. 

Mr.  George  K.  Anderson:  I  should  like  to  have  section  1,  as  amended  in  Committee 
of  the  T\Tiole,  read,  so  that  we  may  know  how  it  stands. 

The  Secretary:  The  committee  proposes  to  insert  in  line  14  the  words  "one  superin- 
tendent of  the  poor,  and  one  county  surveyor,"  so  fis  to  read: 

There  shall  be  appointed  in  a  manner  to  be  provided  by  law  *  *  one  superin- 
tendent of  the  poor  and  one  county  surveyor. 

Mr.  James  W.  Gordon:  Before  the  section  is  read,  as  amended.  I  desire  to  offer  an 
amendment.  I  move  to  strike  out  in  lines  5  and  6  the  words  "after  the  second  term.""  It 
seems  to  me  that  in  order  that  the  committee  may  be  consistent  in  its  action  it  is 
necessary  to  strike  out  those  words.  If  the  principle  of  ineligibility  is  to  apply  to  all  it 
ought  to  apply  after  the  first  term  and  should  not  be  sandv\-iched  in,  as  the  gentleman 
from  Xottoway  (Mr.  Watson)  said,  between  the  first  and  second  terms  of  the  treasurer 
■'ecause  you  defeat  the  principle  which  is  being  contended  for  if  you  allow  a  man  to 
-erve  for  one  term  of  four  years  and  say  he  v\-ill  be  influenced  during  those  years  to 
make  himself  popular  for  the  next  election  and  then  provide  he  shall  not  be  ineligible 
for  the  four  years  succeeding  the  second  term.  It  seems  to  me  that  if  the  principle  is  to 
amount  to  anything  at  all  we  ought  to  make  him  ineligible  after  the  first  term,  whether 
That  is  his  long  term  or  short  term.  Therefore.  I  move  to  strike  out  the  words  •"after 
Ihe  second  term,"  so  that  it  will  read: 
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One  county  treasurer,  who  shall  be  ineligible  to  the  same  office  for  the  next  suc- 
ceeding term,  for  either  treasurer  or  deputy-treasurer. 

Mr.  George  K.  Anderson:    If  you  will  allow  me,  I  think  if  after  the  word  "who,"  in 
line  5  you  will  insert  the  words  "and  none  of  whose  deputies"  it  will  cure  the  trouble. 
Mr.  Thornton:   We  accept  that  amendment. 

Mr.  Portlock:  Then  I  move  to  strike  it  out  because,  in  the  first  place,  I  do  not  see 
the  sense  of  the  verbiage,  "and  none  of  whose  deputies,"  and,  in  the  second  place,  1 
think  it  is  highly  important  that  we  should  alvv'ays  have  somebody  competent  to  fill  the 
office  if  the  treasurer  himself  shall  be  ineligible  for  re-election.  I  think  it  is  a  mistake 
on  the  part  of  the  committee,  with  all  due  deference  to  them  to  make  this  provision  if  the 
treasurer  himself  should  be  ineligible  for  re-election.  We  certainly  should  have  some 
one  eligible  for  election  to  the  office  of  treasurer  who  might  know  something  about  the 
duties  of  the  off.ce. 

The  amendment  was  agreed  to  upon  the  division,  the  vote  being,  ayes  27,  noes  26. 

Mr.  Thornton:  I  make  the  motion  to  reconsider  the  vote  by  which  the  amendment 
offered  by  the  gentleman  from  Norfolk  county  (Mr.  Portlock)  was  adopted.  I  will 
briefly  give  the  reasons  why  the  committee  desires  to  have  the  vote  reconsidered. 

I  understand  from  one  gentleman,  at  least,  now  present,  that  he  voted  under  a  mis- 
apprehension. Ke  intended  to  vote  differently  from  the  vvay  in  which  he  did  vote.  He 
states  that  he  voted  in  the  affirmative  when  he  intended  to  vote  in  the  negative. 

If  the  amendment  offered  by  the  gentleman  from  Norfolk  county  prevails,  the 
effect  of  it  v/ill  be  that  a  treasurer,  at  the  expiration  of  his  term  of  eight  years  can 
become  a  deputy-treasurer,  and  vice  versa.  This  would  destroy  the  very  object  that  the 
committee,  of  which  I  am  a  member,  desired  to  accomplish.  You  had  better  let  the 
treasurer  continue  to  hold  indefinitely  than  to  let  this  amendment  prevail. 

Gentlemen  can  readily  see  that  if  you  have  a  treasurer  who  is  ineligible  after  two 
terms,  but  whose  deputy  may  then  take  the  office  and  the  former  treasurer  become  his 
deputy,  and  there  v.^ill  be  a  continuation  of  the  thing  the  committee  wish  to  prevent. 

Therefore,  the  effect  of  the  amendment  is  to  destroy  exactly  what  this  committee 
has  already  said  it  desired.  1  understand  that  one  of  the  delegates  voted  under  a  mis- 
apprehension, and  I  am  satisfied  there  must  have  been  others  who  did  likewise  because 
the  House  would  not  in  a  few  moments  turn  right  around  and  reverse  its  former  action. 

I  can  not  believe  that  this  House  would  vote  that  the  treasurer  shall  be  ineligible 
after  a  second  term  and  then  turn  right  around  and  say  his  deputy  might  succeed  him, 
and  he  be  the  deputy  of  his  former  deputy.  The  effect  is  so  transparent  that  I  can  not 
believe  it  was  the  intention  of  this  committee,  to  undo  what  a  few  moments  ago  it  had 
done. 

I  understand  the  gentleman  from  Norfolk,  who  I  have  no  doubt  is  trying  to  acco'.n- 
plish  this  very  thing,  voted  first,  to  make  the  treasurer  ineligible  and  then  voted  to 
accomplish  indirectly  what  he  failed  to  do  directly.  If  he  is  of  opinion  that  the  treasurer 
ought  not  to  succeed  himself  it  does  seem  strange  to  me  to  let  his  deputy  come  in  and 
become  the  treasurer  and  he  the  deputy,  I  say  the  effect  is  to  nullify  absolutely  what 
was  done  a  few  minutes  ago  by  quite  a  decisive  majority,  and  I  am  satisfied  that  there 
are  other  gentlemen  who  voted  under  a  misapprehension  besides  the  gentleman  to 
whom  I  have  referred.    I,  therefore,  move  that  the  vote  be  reconsidered. 

Mr.  Portlock:  I  am  satisfied,  as  the  gentleman  from  Prince  William  states,  that 
there  is  no  difference  between  his  views  on  this  subject  and  my  own.  It  is  only  a  differ- 
ence as  to  what  is  possible  to  be  accomplished.  For  my  part  I  prefer  to  take  half  a  loaf 
rather  than  no  loaf  at  all.  . 

My  object  was  to  avoid  the  exigencies  which  arise  in  placing  in  office  people  who 
are  entirely  unacquainted  with  the  duties  of  the  office,  especially  the  office  of  treasurer;  [ 
and  inasmuch  as  the  committee  had  already  determined  to  report  to  the  Convention 
that  the  treasurer  should  be  ineligible  after  a  second  term,  it  occurred  to  me  that  in 
order  tha.t  we  might  have  some  one  eligible  to  that  office  who  would  understand  at  least  i 
something  about  the  duties  of  the  office  we  had  better  take  the  deputy  rather  than  have  j 
no  one  at  all  eligible.    It  is  the  general  consensus  of  opinion  around  me  here  that  the  | 
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vote  just  taken  would  make  the  treasurer  eligible  and  his  deputies  ineligible,  owing  to 
the  verbiage  of  the  amendment  of  the  gentleman  from  Alleghany  (Mr.  George  K.  Ander- 
son). 

I  must  confess  I  am  somewhat  at  sea  upon  the  subject  myself,  but  at  all  events  my 
idea  was  that  we  should  certainly  be  in  a  position  to  elect  somebody  who  had  some  idea 
of  the  duties  of  the  ofRce  to  which  he  might  be  elected. 

The  Chairman:  The  question  is  on  the  motion  to  reconsider  the  vote  by  which  the 
amendment  of  the  gentleman  from  Norfolk  (Mr.  Portlock)  was  agreed  to,  by  vrhich  cer- 
tain words  were  stricken  from  the  first  section. 

The  motion  to  reconsider  was  agreed  to,  there  being  on  a  division,  ayes  31.  noes  23. 

On  motion  the  Committee  rose,  and  the  President  resumed  the  chair. 

On  motion  of  Mr.  Harrison,  the  Convention  adjourned  until  to-morrov:,  Saturday, 
November  9,  1901,  at  10  o'clock  A.  M. 


SATURDAY..  November  9,  1901. 

The  Convention  met  at  10  o'clock  A.  M.  '  .  _    -  . 

Prayer  by  Rev.  Richard  Mcllwaine,  D.  D. 

The  President:  On  the  committee  to  inciuire  and  report  what  action,  if  any.  should 
be  taken  with  reference  to  the  meeting  of  the  General  Assembly,  the  Chair  appoints  Mr. 
Boaz,  I\Ir.  Keezell.  Mr.  Ayers.  and  r^Ir.  Thom.  The  committee  will  meet  to-day  at  1  o'clock 
in  the  Senate  chamber. 

It  is  proper  to  state  that,  according  to  parliamentary  tisage.  the  mover  of  the  resolu- 
tion would  have  been  appointed,  btit  he  has  earnestly  reqtiested  to  be  excused. 

On  motion  of  Mr.  Thomas  H.  Barnes,  the  Convention  resolved  itself  into  Committee 
of  the  Whole  for  the  further  consideration  of  the  report  of  the  Committee  on  the  Organi- 
zation and  Government  of  Cotinties.    ]\Ir.  AVise  in  the  chair. 

The  Chairman:  AVhen  the  Committee  adjourned  yesterday  the  question  before  it  was 
the  amendment  offered  by  the  gentleman  from  X'orfolk  cotmty  (Mr.  Portlock!  to  strike 
out  certain  words.  The  amendment  was  adopted,  when  the  gentleman  from  Prince  Wil- 
.  liam  (Mr.  Thornton)  moved  a  reconsideration,  and  it  was  reconsidered.  The  question 
now  comes  up  again  on  the  adoption  of  the  amendment  striking  out  those  words. 

Mr.  Thomas  H.  Barnes:  The  committee  wish  to  amend  their  report  by  inserting,  be- 
j  ginning  with  the  words,  "cotinty  treastirer."  in  the  fifth  line,  the  following,  which  I  will 
ask  the  Secretary  to  read. 

The  Secretary  read  as  follows: 

One  county  treasurer,  who  may  hold  two  sticcessive  terms,  but  shall  be  ineligible 
for  the  third  successive  term,  either  as  treasurer  or  deputy.  If  he  shall  hold  only  one 
term  he  shall  not  be  appointed  a  deputy  for  the  succeeding  term. 

Various  amendments  and  substitutes  were  offered  and  briefly  discussed,  the  following 
'/.embers  participating  in  this  running  and  colloquial  debate:    Messrs.  Robertson,  Thorn- 
on,  Turnbull,  Willis,  Portlock,  Quarles.  Eggleston,  R.  Walton  Moore.  Keezell.  Thomas  H. 
Barnes,  Waddill.  Boaz.  Lindsay.  Hunton.  George  K.  Anderson.  Pollard.  Cameron.  Garnett, 
and  Brown. 

The  fttrther  discttssion  of  this  section  of  the  report  was  passed  by,  and  a  motion 
ffered  by  Mr.  R.  Walton  3Ioore.  Ijy  unanimous  consent,  was  adopted  to  the  effect  that 
iie  Committee  of  the  Whole  recommend  to  the  Convention  that  .so  much  of  the  report  as 
elates  to  the  treasurership  be  recommitted  to  the  Committee  on  the  Organization  and 
government  of  Counties. 

The  Chairman:    The  Secretary  will  read  section  2.  ■ 

The  Secretary  read  as  follows: 

Sec.  2.  The  magisterial  districts  shall  remain  as  now  laid  off.  named  and  fixed  by 
a"^':  provided,  that  hereafter  no  additional  districts  shall  be  made  containing  less  than 


DS3  DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 

thirty  square  miles.  In  each  district  there  shall  be  elected  one  supervisor,  not  more 
than  three  justices  of  the  peace,  one  constable,  and  one  overseer  of  the  poor.  The 
supervisors  of  the  districts  shall  constitute  the  board  of  supervisors  of  the  county, 
whose  duty  it  shall  be  to  audit  the  accounts  of  the  county,  examine  the  books  of  the 
.commissioners  of  the  revenue,  regulate  and  equalize  the  valuation  of  property,  fix  the 
^county  and  district  levies  for  the  ensuing  year,  and  shall  perform  any  other  duties  re- 
^quired  of  them  by  law. 

Mr.  Thomas  H.  Barnes:  There  is  an  omission  in  the  second  section  which  the  com- 
mittee wish  to  correct.    The  first  clause  should  read  as  follows: 

Until  changed  by  law,  the  magisterial  districts  shall  remain  as  now  constituted. 

It  does  not  alter  the  meaning  of  the  clause. 

The  Chairman:  If  there  is  no  objection,  the  amendment  proposed  by  the  committee 
will  be  considered  as  accepted. 

Mr.  Turnbuil:  I  offer  the  following  amendment  to  the  section:  Amend  section  2  as 
follows:    Strike  out  all  after  the  word  "county"  in  line  8  and  insert: 

Who  shall  meet  regularly  once  in  every  month.  It  shall  be  the  duty  of  the  board 
of  supervisors  to  audit  the  accounts  of  the  county,  fix  the  county  levies  for  the  ensuing 
year  and  perform  such  other  duties  as  may  be  required  by  law. 

The  section  as  amended  would  read,  beginning  with  line  G: 

The  supervisors  of  the  districts  shall  constitute  the  board  of  supervisors  of  the 
county,  who  shall  meet  regularly  once  in  every  month.  It  shall  be  the  duty  of  the  boari 
of  supervisors  to  audit  the  accounts  of  the  county,  fix  the  county  levies  for  the  ensuing- 
year,  and  perform  such  other  duties  as  may  be  required  by  law. 

Mr.  Turnbuil:  Mr.  Chairman  and  gentlemen  of  the  Committee,  my  amendment  has 
in  view  two  purposes.  One  is  to  require  the  board  of  supervisors  to  meet  at  stated  periods, 
once  a  month,  as  the  amendment  provides. 

I  have  had  a  great  deal  of  practical  experience  in  reference  to  the  boards  of  super- 
visors  because  I  was  clerk  of  m,y  county  for  a  number  of  years.  It  is  with  great  difficulty 
that  the  citizens  of  the  county  who  have  business  before  the  boards  of  supervisors  can 
ascertain  when  they  meet.  If  you  have  a  fixed  time  for  them  to  meet  the  men  in  the 
county  who  have  business  with  the  board  can  always  know  when  they  will  find  the  board 
in  session. 

I  do  not  think  there  will  be  any  doubt  about  the  fact,  as  members  of  this  Committee 
who  are  familiar  with  these  questions  will  know,  that  the  board  meets  more  than  twelve 
times  in  a  year  any  way,  so  that  it  will  not  add  to  the  expense  at  all  to  provide  that  they 
shall  meet  at  stated  periods,  and,  of  course,  they  can  have  special  meetings,  if  they  think  i 
proper,  at  any  other  time. 

There  is  not  a  county,  I  presume,  in  the  State,  where  the  board  of  supervisors  does 
not  meet  twelve  times  a  year.    The  object  of  the  amendment  is  to  require  them  to  meet  | 
at  stated  periods  in  order  that  the  people  of  the  State  miay  know  v>^hen  the  board  is  to 
meet,  so  that  they  can  place  business  before  them  without  having  to  go  to  the  court-  | 
house  to  find  out  when  the  board  Vv^ill  meet.    That  is  the  first  proposition. 

Mr.  Green:  I  wish  to  ask  the  gentleman  from  Brunswick  if  he  does  not  think  a 
constitutional  provision  that  the  board  shall  meet  once  a  month  would  exclude  them 
from  meeting  at  any  other  time? 

Mr.  Turnbuil:    Not  at  all,  sir.    The  amendment  says  expressly  that  the  board  shall 
meet  regularly  once  a  month.    The  law  provides  now  that  the  board  of  supervisors  shall 
meet  regularly  once  a  year,  on  the  fourth  Monday  in  July,  and  all  other  meetings  they 
have  are  special  meetings.    The  idea  is  sim.(ply  to  require  that  they  shall  meet  regularly  j 
once  every  month  for  the  reason  I  have  stated.  ' 

The  other  proposition  I  present  is  to  leave  out  of  this  constitutional  provision  the 
requirement  that  it  shall  be  their  duty  to  examine  the  books  of  the  commissioners  of  the 
revenue  and  regulate  and  equalize  the  valuation  of  property. 


DEBATES  OF  THE  COXSTITUTIOXAL  COXVEXTIOX  OF  VIRGIXIA. 


983 


Mr.  Eoaz:  Would  it  nor  be  well  lo  leave  out  any  reference  to  their  duties,  and  pro- 
vide that  their  duties  shall  he  such  as  may  be  prescribed  by  law?  In  regard  to  auditing 
the  accounts  we  may  hereafter  wish  to  prescribe  some  other  mode  of  auditing,  and  this 
provision  might  prevent  the  establishment  of  a  different  method.  WTiy  not  let  it  be  gov- 
erned by  a  general  provision  that  their  duties  shall  be  prescribed  by  law? 

^Ir.  Turnbull:  The  only  objection  to  that  would  be  for  the  reason  that  something 
ought  to  be  retained  simply  to  give  some  idea  as  to  what  shall  be  the  dttties  of  the 
hoard  of  supervisors.  Xow,  the  term  "board  of  supervisors'"  does  not  import  hardly 
any  duties  at  all,  as  I  understand  it.  The  object  of  saying  something  in  reference  to 
what  their  duties  shall  be  is  lo  give  some  designation  of  duties  that  they  shall  perform 
so  as  to  convey  an  idea  of  vrhat  the  ofiice  is.  Therefore,  I  think  the  provision  that  they 
shall  audit  the  accounts  of  the  county  and  fix  the  county  and  district  levies  gives  some 
idea  of  the  ptirpose  of  the  appointment  of  the  board. 

Xow,  why  do  I  propose  to  leave  out  the  provision  that  they  shall  examine  the  books 
of  the  commissioners  of  the  revenue?  It  is  in  the  present  Constitution,  and  I  take  it 
lor  granted  that  the  committee  simply  copied  it  without  thinking  about  the  matter  very 
carefully,  because  they  thought  there  was  no  objection  to  it.  Let  me  state  what  the  his- 
tory of  that  matter  is.  As  I  said,  it  is  in  the  present  Constitution,  and  it  never  has  been 
changed  except  by  the  Legislattire.  The  scheme  of  the  board  of  supervisors  to  examine  the 
commissioner's  books  was  so  ineffective  that  the  Legislature  passed  a  law  req,tiiring 
the  clerks  of  the  county  courts  to  examine  the  commissioner's  books,  and  that  was  done 
right  in  the  teeth  of  the  provision  of  the  Constitution.  It  was  embodied  in  the  present 
Code  by  the  revisors  of  the  Code  of  1887. 

In  other  words,  the  board  of  supervisors  from  the  time  of  the  adoption  of  this  Con- 
stitution down  to  the  meeting  of  the  Legislature  in  1S81-'S£  examined  the  commissioner's 
books,  and  I  say  the  examination  made  by  the  board  of  supervisors  proved  to  be  so 
Inefficient  that  the  Legislature  passed  a  law  requiring  the  clerks  of  the  courts  to  exam- 
ine them,  as  had  been  the  practice  prior  to  the  time  when  the  L'nderwood  Constitution 
was  adopted.  In  order  thai  there  may  be  no  mistake  in  reference  to  it  I  will  read  the 
present  section  of  the  Code: 

It  shall  be  the  duty  of  the  commissioner  to  furnish  to  the  clerk  of  the  court  of  his 
county  or  corporation,  by  the  first  day  of  July  of  each  year,  the  copies  of  the  land  and 
personal  property  books,  and  within  twelve  days  after  such  clerk  shall  have  received 
them,  he  shall  examine  the  same. 

T\liy  do  I  say  that  the  board  of  supervisors  is  not  the  proper  board  to  make  these 
examinations?  I  will  state  the  reason.  The  board  of  supervisors  in  my  county  is  com- 
posed of  five  men.  The  board  of  supervisors  in  the  large  counties  is  composed  of  from 
eight  to  twelve  men.  They  know  nothing  in  the  world  in  reference  to  these  matters. 
It  is  a  matter  that  is  purely  clerical.  It  is  a  matter  in  a  measure  of  figures  and  of 
adding  up  dollars  and  cents.  The  duty  imposed  upon  the  board  is  a  requirement  that 
they  shall  examine  the  commissioner's  books.  Now,  what  does  that  mean?  The  clerks 
of  the  courts,  under  the  present  law,  are  required  to  furnish  to  the  commissioner  of  the 
revenue  by  the  fifteenth  day  of  .January  in  each  year  the  number  of  changes  in  and  that 
have  occurred  during  the  preceding  year,  and  it  is  the  duty  of  the  commissioner  of  the 
revenue  to  take  those  lists,  lists  of  alterations,  as  they  are  called,  and  make  the  neces- 
sary changes  required  by  those  lists  of  alterations  upon  the  land  books  that  are  fur- 
nished by  the  clerks  of  the  courts. 

The  examinations  which  the  board  of  supervisors  under  this  provision  would  make 
would  be  simply  to  compare  that  list  with  the  commissioner's  books  and  see  that  the 
proper  changes  were  made.  How  is  it  possible  for  from  eight  to  twelve  men  to  sit  there 
from  two  to  three  days  at  least  simply  going  over  those  things?  The  Legislature  recog- 
nized that  it  was  impossible  for  them  to  do  it  properly  because  they  knew  nothing  in 
the  world  about  it,  so  the  Legislature  changed  it  and  required  that  the  clerk  of  the 
court,  who  had  furnished  the  list  and  was  absolutely  familiar  with  all  these  matters 
should  make  this  comparison  with  the  commissioner  of  the  revenue. 
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I  am  stating  this  matter  in  a  very  practical  business  way  because  I  want  to  mal^e 
clear  to  members  what  my  idea  at  any  rate  is  about  it.  What  is  the  history  of  it?  As 
soon  as  the  commissioner  of  the  revenue  makes  out  his  land  book  and  fixes  those  altera- 
tions he  goes  to  the  clerk's  office  before  he  makes  out  the  four  books  required  by  law, 
and  he  gets  the  clerks  of  the  court  to  examiine  that  book  with  him  and  compare  it  with 
the  alterations  in  order  to  see  before  he  copies  it  that  his  book  is  correct  and  that  the 
additions  are  made  properly.  Then  when  the  examinations  come  to  be  made  the  second 
time  it  is  nothing  in  the  world  but  a  comparing  of  that  book  as  made  up  by  the  clerk  and 
the  commissioner  of  the  revenue.  In  other  words,  it  is  simply  copying  and  seeing  that 
no  mistake  is  made  in  the  four  books.  I  will  state  the  way  that  is  done.  The  clerk  of 
the  court  has  two  assistants  and  the  commissioner  of  the  revenue  to  assist  him  in  seeing 
that  the  books  are  absolutely  correct. 

That  is  as  to  the  land  book.  Now  as  to  the  personal  property  book  the  same  thing 
exactly  is  done  except  that  the  personal  property  book  is  to  be  made  out  from  the  lists 
that  are  furnished  by  the  individual  citizen  to  the  commissioner  as  to  what  personal 
property  he  has.  When  those  lists  are  furnished  the  commissioner  of  the  revenue  fixes 
the  valuation  and  of  course  the  property  book  is  made  out  from  that  list.  x\s  soon  as 
the  first  property  book  is  made  out  the  commissioner  of  the  revenue  goes  to  the  clerk's 
office,  and  the  clerk  compares  the  commissioner's  books  with  the  lists  that  are  furnished 
by  the  individual  so  as  to  see  that  it  is  properly  made  out  and  that  the  additions  are 
properly  made. 

Now,  which  system  is  the  best?  Is  it  best  to  have  a  skilled  man  to  do  it,  or  to  have 
members  of  the  board  of  supervisors,  undertake  to  do  it,  who  are  men  who  are  generally 
not  familiar  with  that  kind  of  business?  They  did  undertake  to  do  it  under  this  Consti- 
tution until  1881,  and  it  proved  to  be  an  utter  failure.  So  the  Legislature  changed  it  in 
the  teeth  of  the  Constitution  and  put  it  in  the  hands  of  the  clerks  of  the  courts.  I  say 
that  clause  in  the  Constitution  then,  which  is  a  dead  letter,  ought  not  to  require  it  to  be 
done,  because  it  has  proved  to  be  totally  impracticable. 

Now,  let  us  look  at  the  second  branch  of  the  proposition,  that  they  shall  regulate 
and  equalize  the  valuation  of  property.  I  say  that  is  an  impossibility,  and  it  is  a  dead 
letter,  also.  They  never  have  undertaken  to  do  it.  They  could  not  do  it  if  they  would. 
It  would  result  in  nothing  but  making  a  brand  new  set  of  books,  and  it  would  make  the 
board  of  supervisors  assessors  of  property  instead  of  the  commissioners.  Is  not  that 
absolutely  true?  Suppose  a  board  were  to  come  when  the  commissioner's  books  had 
been  filed  in  the  clerk's  office  and  would  undertake  to  regulate  and  equalize  the  valua- 
tion of  property. 

Tliat  is  not  the  difficulty  in  reference  to  this  matter  at  all.  The  whole  trouble  in 
reference  to  the  assessment  and  fixing  the  value  of  property  is  not  to  regulate  and 
equalize  it.  That  is  one  of  the  things  that  the  commissioners  of  the  revenue  and  the 
assessors  in  the  counties  do.  They  do  regulate  and  equalize.  In  other  words,  my  county 
is  divided  into  two  parts,  and  the  comnlissioners  of  the  revenue  on  the  two  sides  com- 
pare and  regulate  as  to  the  value,  and  get  it  all  right.  The  commissioners  of  the  revenue 
do  not  have  any  trouble  about  the  valuation  of  the  property,  I  mean  about  putting  it  of 
equal  value,  but  the  question  is  to  get  the  proper  price  put  on  it.  This  provision  does 
not  provide  for  that,  and  you  ought  not  to  have  anything  in  the  Constitution  in  reference 
to  it  at  all,  because  I  say  it  has  proved  to  be  an  utter  failure.  The  board  of  supervisors 
have,  not  been  able  to  regulate  or  equalize  the  valuation,  because  that  has  already  been 
done.  It  is  useless  to  put  a  provision  in  the  Constitution  that  would  prevent  the  Legis- 
lature from  regulating  this  matter  in  some  proper  way  hereafter,  and  it  ought  to  be  left 
out. 

Now,  let  me  explain  what  my  idea  is  about  the  difficulty  in  reference  to  the  valua- 
tion of  property.  I  hope  that  no  gentleman  here  will  undertake  to  say  that  I  am  jumping 
on  the  board  of  supervisors  or  the  commissioner  of  the  revenue.  I  am  not  jumpiag  on 
anybody.  But  when  I  say  that  the  board  of  supervisors  in  my  county  made  a  total  fail- 
ure in  the  examination  of  the  commissioner's  books  I  mean  that  they  did  it  because  a 
board  composed  of  men  who  did  not  know  anything  in  the  world  about  those  kind  of 


DEBATES  or  THE  COXSTITUTIONAL  COXVEXTIOX  OF  YIEGIXIA. 


985 


things  could  not  possibly  make  a  proper  examination;  and  the  Legislature  admitted  it 
and  changed  it.  I  say  that  they  cannot  regulate  and  equalize  the  valuation:  btit  that  is 
not  the  trotible. 

Mr.  Keezell:  You  say  that  they  cannot  make  it.  Take,  for  instance,  a  county  like 
yours,  where,  as  you  say,  there  are  five  commissioners  of  the  revenue.  If  the  commis- 
sioner of  the  revenue  in  one  district  were  to  put  down  his  valuation  at  one-fourth  of 
what  the  valuation  in  the  other  districts,  do  yoti  not  think  that  the  board  of  supervisors 
would  have  the  authority  to  regulate  and  could  regulate  the  assessment  so  as  to  bring  it 
up  to  an  equality  with  the  balance  of  the  county? 

Mr.  Turnbull:  That  is  a  part  of  their  duty  as  prescribed  by  the  Constitution  it  is 
true,,  but  I  say  it  is  a  dead  letter. 

Mr.  Bouldin:  Wiiy  is  it  a  dead  letter?  Is  it  because  it  never  has  been  attempted 
or  has  it  been  unsuccessfully  attempted?  In  my  section  of  the  county  it  was  never 
attempted.  It  seems  to  me  that  if  attempt,ed  it  would  be  perfectly  easy,  as  was  suggested 
by  the  gentleman  from  Rockingham  (Mr.  Keezell),  to  make  an  equalization  where  there 
is  an  improper  assessment  in  the  different  districts. 

Mr.  Turnbull:  The  reason  why  it  never  has  been  attempted  is  because  that  is  not 
the  difficulty.  I  never  have  heard  of  any  case  yet  where  there  was  any  diffictilty  in  the 
equalization.  It  is  equalized  all  right,  but  the  trouble  is  to  get  the  proper  valuation  pttt 
upon  the  property,  that  is  all. 

Now,  what  is  the  difficulty  in  reference  to  the  matter?  Gentlemen  who  have  dis- 
cussed the  duties  of  commissioners  of  the  revenue  in  various  ways  have  said  that  it  was 
a  system.  It  is  not  a  system.  There  is  no  fatilt  to  be  found  with  the  law  in  reference 
to  this  matter.  The  law  is  as  perfect  as  it  can  be  made.  Some  gentlemen  who  have  dis- 
cussed the  matter  do  not  seem  to  have  read  the  law^  lately.  They  seem  to  have  for- 
gotten what  the  law  is  on  the  subject.  My  friend  from  Norfolk  county  (Mr.  Portlock) 
in  discussing  this  matter  yesterday  said  that  the  man  himself  fixes  the  valuation  on  his 
property.  There  is  no  doubt  about  the  fact  that  that  is  the  case,  but  that  is  not  the 
fault  of  the  law,  because  the  law  says  expressly  that  the  man  shall  make  out  a  list  of  his 
property,  and  not  only  that,  but  that  the  commissioner  of  the  revenue  shall  then  go  and 
in  view  of  the  property  itself,  or  by  one  of  his  deputies,  fix  the  price  and  then  read  it 
over  to  the  man,  and  if  they  cannot  agree  they  must  get  in  two  neighbors  and  let  them 
fix  it.    That  is  what  the  law  is. 

^Ir.  Portlock:  He  has  alluded  to  what  I  said  on  yesterday.  I  referred  especially 
to  invisible  property.  I  should  like  to  know  how  a  commissioner  of  the  revenue  could  go 
into  a  man's  safe  and  see  how  many  bonds  or  how  much  stock  or  what  securities,  and 
the  ch.\"acter  of  the  securities  that  were  locked  up  in  the  safe.  That  is  what  I  meant  to 
say. 

Mr.  Turnbull:  He  cannot  go  into  his  safe,  but  the  law  says  that  he  shall  put  at  him 
an  affidavit  with  interrogatories  as  to  whether  he  has  bonds  or  not,  and  if  he  does  not 
exhibit  them  to  the  commissioner  of  the  revenue  he  has  got  to  swear  falsely.  So  the 
question  of  valuation  would  come  up.  The  whole  trouble  in  reference  to  it  is  the  action 
of  the  commissioners  of  the  revenue.  They  try  to  do  what  is  right  as  much  as  any 
men  I  know,  and  they  have  as  many  difficulties  as  any  set  of  men  I  know.  "V^Tiy  do  they 
have  this  trouble?  Because  of  the  constant  friction  between  the  men  who  have  capital 
and  the  men  who  have  property  in  the  county,  as  to  what  the  proper  valuation  of  that 
property  shall  be.  In  other  words,  when  a  man  has  a  thousand  dollars  in  his  pocket  that 
e  wants  to  list  and  his  neighbor  has  ten  horses  that  are  worth  one  hundred  dollars 
-ach  and  that  neighbor  puts  them  down  at  thirty  dollars,  or  the  commissioner  of  the 
revenue  puts  them  at  thirty  dollars,  the  man  will  hesitate  to  put  out  his  thousand  dollars 
from  his  pocket  and  list  it  because  he  says  there  is  a  man  right  by  me  who  has  a 
thousand  dollars  worth  of  property,  and  he  lists  it  at  but  three  hundred  dollars.  The 
other  side  of  the  picture  shows  the  same  thing.  It  is  because  the  personal  property  is 
not  put  of  equal  value  with  money  as  the  law  requires,  and  then,  on  the  other  side,  a 
man  says,  '1  put  my  property  low  because  that  man  has  a  thousand  dollars  and  he  does 
not  list  it." 


98G 


DEBATES  OF  TITE  CO^s'STITUTIONAL  CONVENTION  OF  VIRGINIA. 


Mr.  Stuart:  I  understand  that  you  propose  to  take  away  from  the  board  of  super- 
visors the  power  to  regulate  and  equalize  the  valuation  of  property.  It  is  evident  that 
you  propose  to  lodge  it  elsewhere.  I  wish  to  know  where.  Is  it  to  be  taken  away  from 
the  local  authority  and  transferred  to  some  outside  authority  or  not? 

Mr.  Turnbull:  My  idea  was  not  to  put  anything  in  the  Constitution  about  it  unless 
the  Finance  Committee  in  considering  this  matter  should  find  some  scheme  that  was 
better  than  this.  In  other  v/ords,  I  did  not  want  to  tie  down  the  Legislature  or  to  tie 
down  anybody  with  reference  to  making  the  board  of  supervisors  equalize  when  I  did 
not  think  they  were  the  proper  authority  to  do  it. 

Mr.  R.  Walton  Moore:  May  I  ask  the  gentleman  from  Brunswick  if  he  would  not 
be  willing  (and  it  seems  to  me  that  course  would  shorten  the  consideration  of  this  sub- 
ject) to  let  the  provision  read,  "that  the  supervisors  of  the  districts  shall  constitute  the 
board  of  supervisors  of  the  county,  whose  duty  shall  be  prescribed  by  law?"  That  would 
leave  the  matter  in  a  perfectly  safe  position.  Looking  at  the  Code  I  find  that  the  duties 
of  the  board  of  supervisors  are  very  numerous  and  varied.  They  are  stated  in  the  Code 
in  some  twelve  classes.  One  of  those  classes  involves  the  auditing  of  the  accounts  of 
the  county.  It  strikes  me  that  there  is  no  more  reason  for  mentioning  that  class  in  the 
Constitution  than  other  classes.  No  possible  harm  could  result  from  adopting  the 
suggestion  which  I  submit  to  my  friend. 

Mr.  Turnbull:  I  would  have  no  objection  in  the  world  to  that  except  the  reason  i 
stated  to  my  friend  from  Albemarle  (Mr.  Boaz),  who  made  a  similar  suggestion,  simply 
that  I  thought  v/hen  in  the  Constitution  when  you  named  an  officer  you  should  give  somg 
idea  as  to  what  his  duties  shall  be. 

Mr.  R,  Walton  Moore:  Does  not  my  friend  think,  however,  that  the  legislation  we 
have  had  heretofore  and  the  practice  would  very  sufficiently  indicate  to  the  General 
Assembly  the  character  of  the  duties  that  are  designed  to  be  confided  to  the  board  of 
supervisors? 

Mr.  Turnbull:  Yes,  I  think  that  is  true.  j 
Mr.  Robertson:    It  may  be  that  when  the  judiciary  report  comes  in  the  number  of  j 

judges  may  be  cut  down  very  largely,  and  some  of  the  duties  now  performed  by  the 

county  courts  it  might  be  well  lo  give  the  Legislature  power  to  grant  to  the  board  of 

supervisors.    We  might  as  well  leave  it  to  the  Legislature. 

Mr.  Turnbull:    I  have  no  objection  to  that  suggestion.    I  am  perfectly  willing  to 

leave  out  that  clause.    I  want  to  fix  the  num/ber  of  terms.    My  amendment  then  would 

read  as  follows: 

Who  shall  meet  regularly  once  in  every  month  and  shall  perform  such  duties  as 
may  be  prescribed  by  law. 

I  wish  to  say  one  word  in  reference  to  the  times  that  the  supervisors  shall  meet.  It 
has  been  suggested  to  me  that  in  some  counties  they  do  not  meet  as  often  as  once  a 
month,  but  I  know  it  to  be  the  fact  that  in  every  county  in  my  section  they  meet  at 


least  once  a  month,  averaging  through  the  year;  and  I  say  that  anybody  that  has  as 
important  duties  to  perform  as  supervisors  should  have  some  designated  time  in  whicli 
to  perform  those  duties  in  order  that  the  people  may  be  informed  as  to  when  they  are 
going  to  meet. 

Mr.  O'Flaherty:  I  agree  v/ith  you  that  there  ought  to  be  a  stated  time,  but  I  do  not 
think  if  you  take  my  county  that  they  would  need  to  meet  more  than  once  in  every  two 
months.  Would  it  not  be  well  to  provide  that  they  shall  meet  at  least  once  in  every 
two  months,  and  then  the  Legislature  could  fix  it  so  that  they  might  meet  oftener  if  they 
wished  to  do  so.  In  other  words,  I  do  not  like  to  vote  for  a  proposition  that  will  cause 
them  to  meet  oftener  than  they  want  to  meet  and  which  would  be  an  unnecessary 
expense.  I  think  the  principle  is  all  right,  but  I  do  not  want  to  say  that  they  shall  be 
bound  to  meet  oftener  than  necessary  in  a  small  county. 

Mr.  Turnbull:    Does  the  gentleman  know  how  often  they  meet  now  in  his  county? 

Mr.  O'Flaherty:  They  do  not  meet  except  occasionally;  only  about  once  every  six 
months.    There  is  no  necessity  for  frequent  meetings. 
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Mt.  Summers:  ^lii  you  permit  me  lo  ask  a  ojuestion  which  you  can  answer  in 
this  same  connection?  Our  object  is  to  have  all  the  laws  bear  uniformly  so  that  there 
shall  be  no  conflict  between  them.  The  Judiciary  Committee,  I  understand,  have  agreed 
that  the  courts  shall  be  held  six  times  a  year.  It  is  the  desire  of  the  people  of  the 
Commonwealth  to  hare  court  once  a  month.  Can  you  not  so  amend  your  proposition  as 
to  provide  thai  the  supervisors  shall  meet  when  the  circuit  court  will  not  be  held,  and 
by  that  means  each  county  in  the  State  would  have  a  court  once  a  month.  Do  you  get 
the  idea?  If  we  are  to  have  sis  courts  a  year,  as  will  be  the  case  if  the  Judiciary  Com- 
mittee's report  is  adopted,  can  you  so  frame  the  amendment  as  that  the  two  courts  shall 
run  hand  in  hand  and  there  will  be  no  conflict? 

Air.  Tumbull:    ^ly  idea  is  not  to  regulate  the  time  when  they  are  to  meet. 

Mr.  Summers:    We  ought  to  regulate  that  now. 

Mr.  Tumbull:  The  time  of  meeting  is  a  matter  which  can  be  fixed  by  the  Legisla- 
ture, or  the  boards  themselves  can  prescribe  the  time.  My  amendment  is  simply  to 
require  that  they  shall  meet  at  regular  periods:  that  they  shall  meet  once  a  month. 

Mr.  Summers:  If  they  are  to  meet  once  a  month  that  will  conflict  with  the  meeting 
of  the  circuit  court. 

Mr.  Turnbull:    Not  necessarily. 

Mr.  Summers:  That  is  bound  to  be  the  case,  because  we  are  to  have  six  courts, 
and  if  your  supeiA'isors'  court  is  to  meet  once  a  month  there  will  be  six  times  in  the 
year  when  there  will  be  two  courts  a  month. 

Mr.  Turnbull:  The  point  to  which  I  wish  to  direct  attention  is  that  the  date  in  the 
month  is  not  fixed;  it  just  provides  that  they  shall  meet  regijlarly  once  every  month, 
and  the  time  can  be  so  arranged  as  not  to  conflict. 

Mr.  Keezell:  Mr.  Chairman,  the  gentleman  from  Brunswick  proposes  to  undertake 
in  the  Constitution  to  flx  the  time  of  the  meeting  of  the  boards  of  supervisors,  so  that 
they  shall  meet  at  least  once  a  month.  So  far  as  the  section  I  represent  here  is  con- 
cerned, I  do  not  know  that  that  will  be  specially  objectionable.  I  think  our  board  has  a 
regular  meeting  day  in  every  month.  There  is  a  certain  day,  I  think,  on  which  it  meets 
regularly  to  look  after  the  county's  interests.  But  it  does  seem  to  me  that  if  we  under- 
take in  all  the  counties  to  require  them  to  meet  every  month  we  may  be  requiring  an 
unnecessary  thing.  In  some  of  the  smaller  counties  a  meeting  of  the  board  of  super- 
visors every  month  would  probably  be  entirely  unnecessary,  and  this  matter  ought  to 
be  left  to  the  discretion  of  the  Legislature  or  to  the  discretion  of  the  board  of  super- 
visors to  prescribe  how  often  it  may  be  necessa.ry  for  them  to  have  stated  meetings. 
I  cannot  see  any  necessity  for  encumbering  the  Constitution  by  fixing  a  stated  number 
of  times  when  they  must  meet  when  it  might  be  necessary  in  some  counties  that  they 
should  meet  more  frequently  than  once  a  month,  and  in  other  counties  they  might  not 
need  to  meet  more  than  once  in  three  months. 

As  to  these  other  matters  I  do  not  know  what  has  been  the  practice  everywhere 
with  reference  to  the  provision  the  gentleman  from  Brunswick  proposes  to  strike  out, 
which  is  in  the  following  words:  "Examine  the  books  of  the  commissioners  of  the 
revenue,  regulate  and  equalize  the  valuation  of  property."  I  think  there  is  some  ques- 
tion whether  there  is  not  an  examination  that  could  be  made  and  ought  to  be  made  by 
the  board  of  supervisors,  different  from  the  examination  that  is  made  by  the  clerks.  The 
clerks,  as  I  understand  it.  make  the  examination  as  stated  by  the  delegate  from  Bruns- 
wick. They  do  make  comparisons  of  the  books  and  see  that  one  book  is  a  copy  of  the 
other.  I  Think  that  work  would  certainly  be  better  done  by  the  clerks  than  by  the 
board  of  supervisors,  but  there  might  be  other  duties  in  the  way  of  an  examination  that 
ought  to  be  performed  by  the  board  of  supervisors  or  their  members.  It  seems  to  me 
that  no  person  better  than  the  members  of  the  board  of  supervisors  in  the  county  could 
be  had  to  look  over  the  books  of  the  commissioner  of  the  revenue  and  see  whether  or  not 
he  was  leaving  off  people  he  ought  to  put  on,  or  whether  he  was  making  such  a  valuation 
as  ought  to  be  made  of  the  property  of  the  various  persons  assessed  by  the  commissioner 
of  the  revenue.  I  do  not  see  that  there  is  any  harm  in  leaving  that  provision  in  the  Con- 
stitution because  it  might  be  necessary  for  it  to  be  done. 
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Then,  as  to  the  question  of  regulating  the  assessments,  I  do  think  that  there  ought 
to  be  some  power.  When  you  come  to  regulate  the  assessment  of  land  we  have  a  method 
by  which  it  can  be  regulated  between  the  land  assessors  in  the  county.  They  act  some- 
what as  a  board  of  equalization  and  ride  around  and  see  whether  or  not  they  are  making 
equal  assessments  all  over  the  county. 

Mr.  Turnbull:  Will  the  gentleman  allow  me  a  question?  Could  not  the  same  thing 
be  done  in  reference  to  the  commissioner  of  the  revenue? 

Mr.  Keezell:    It  might  possibly  be  done. 

Mr.  Turnbull:  I  understand.  It  is  done,  in  fact,  now  by  the  commissioners  them- 
selves. 

Mr.  Keezell:  It  is  not  done  so  far  as  my  section  is  concerned,  I  am  very  sure. 
There  may  be  no  reason  why  it  could  not  be  done,  but  it  is  not  done.  It  is  done  with 
reference  to  land  assessors.  After  each  has  gone  over  and  looked  at  the  property  in 
his  district  and  fixed  the  valuation  of  it,  tentatively  the  assessors  get  together  and  ride, 
probably  for  two  or  three  weeks,  over  the  county  and  see  how  their  assessments  corre- 
spond on  the  various  properties  throughout  the  county.  I  have  never  known  of  anything 
of  that  sort  to  be  done  by  the  commissioners  of  the  revenue.  It  is  possible  for  the  com- 
missioner of  the  revenue  to  put  down  his  values  very  low  in  a  district,  and  I  do  not  see 
where  there  is  any  law  now  to  guard  against  that  except  this  provision  in  the  Constitu- 
tion, which  would  make  it  the  duty  of  the  board  of  supervisors  to  take  the  matter  in 
hand  and  regulate  those  assessments.  I  can  see  no  possible  objection  to  leaving  it 
there.  If  it  is  not  necessary  for  this  to  be  done,  it  is  doing  no  harm  to  leave  it  there,  and 
if  there  is  a  necessity  for  it  you  have  got  the  provision  to  guard  you  against  inequality. 

The  gentleman  from  Brunswick  said,  if  I  understood  him  correctly,  that  such  things 
were  never  done.  I  have  in  my  ow^n  observation  known  it  to  "be  done  with  reference  to 
land.  I  have  known  the  assessments  made  by  one  assessor  to  be  raised  considerably  by 
the  action  of  the  board  of  equalization,  going  around  and  seeing  that  the  buildings  in  a 
particular  district  were  not  fixed  at  such  values  as  had  been  put  on  the  buildings  of  the 
same  character  in  other  districts.  The  board  of  equalization  took  the  matter  in  hand 
and  raised  the  values  in  this  particular  district  to  correspond  with  the  balance  of  the 
county. 

The  board  of  supervisors  could  do  the  very  same  thing  with  reference  to  personal 
property,  if  a  commissioner  for  any  reason  were  to  put  such  a  valuation  on  the  personal 
property  in  his  district  as  is  not  put  on  the  property  in  the  other  districts  in  the  county. 

It  does  seem  to  me  that  we  would  be  wise  in  leaving  the  Constitution  as  it  is,  and 
any  other  duties  that  may  be  incumbent  on  the  board  of  supervisors,  may  be  provided  by 
law.  We  place  their  general  duty  in  the  Constitution,  showing  what  we  expect  the 
board  of  supervisors  to  do  in  a  general  way,  in  making  this  equalization  of  property, 
auditing  accounts,  fixing  county  levies,  etc. 

Mr.  Robertson:  If  it  is  in  order  I  desire  to  offer  a  substitute  for  the  amendment 
proposed  by  the  gentleman  from  Brunswick.  My  substitute  is  as  follows:  After  the 
words  "the  magisterial  districts  shall  remain  as  now  laid  off,  namely,  and  fixed  by  law.'' 
1  move  to  strike  out  the  rest  of  the  language  in  the  section  entirely.  The  Secretary  will 
please  read  the  first  clause  as  the  committee  has  changed  it.   There  was  a  change  made. 

The  Secretary  read  as  follows: 

Until  changed  by  law  the  magisterial  districts  shall  remain  as  now  constituted. 

Mr.  Robertson:  I  desire  to  strike  out*  the  entire  language  of  the  section  after  those 
words,  and  I  wish  to  be  briefly  heard  on  that  point. 

My  reason  for  offering  the  substitute  can  be  very  briefly  stated,  and  I  will  be  glad 
if  the  committee  will  listen  to  me  for  just  a  minute,  because  it  does  seem  to  me  that  this 
is  a  matter  of  very  grave  importance. 

I  do  not  believe  in  this  Convention  undertaking  to  go  down  into  every  minor  office 
in  the  county  and  making  them  constitutional  offices.  The  first  proposition  I  make  about 
it  is  that  I  do  not  believe  in  tying  the  hands  of  the  people  as  to  the  number  and  character 
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of  the  minor  officers  that  they  shall  have.  I  remember  reading  with  great  interest  some 
time  ago  a  very  interesting  book  written  by  Mr.  Alexander  H.  Stuart,  of  Staunton,  giving 
an  account  of  the  proceedings  of  the  committee  known  as  the  Committee  of  Nine,  which 
went  to  Washington  for  the  purpose  of  trying  to  get  the  President  and  the  Congress  of 
the  United  States  to  submit  certain  clauses  of  the  Underwood  Constitution  separately 
to  the  people. 

There  were  tvvo  questions  that  were  mainly  at  issue  at  that  time.  It  was  claimed 
by  the  good  people  of  Virginia  (and  I  say  that  advisedly)  that  the  miserable  Underwood 
Constitution,  consisting  of  scalawags,  negroes,  and  aliens,  had  not  only  attempted  to  dis- 
franchise the  white  people  of  Virginia  and  enfranchise  the  negroes,  but  they  put  upon 
the  State  an  expensive  form  of  government  providing  for  all  kinds  of  county  officers 
which  we  ought  not  to  have  had  imposed  upon  us. 

I\Ir.  Stuari  relates  hovr  a  large  part  of  the  speech  of  the  Hon.  John  B.  Baldwin,  of 
Staunton,  made  before  the  Senate  Chamber  Committee  which  had  the  matter  under  con- 
sideration, was  devoted  to  an  attack  upon  the  Constitution  because  it  made  all  of  the 
minor  count:r  officers  constitutional  officers. 

I  submit  to  the  committee  that  it  is  wrong  in  principle  for  a  Constitution  which 
ought  only  to  provide  for  a  general  frame  of  government  to  go  into  minute  detail  as  to 
all  the  minor  offices  and  undertake  to  say  what  sort  of  officers  we  shall  have  in  the 
first  place,  and  what  their  duties  shall  be.  and  actually  to  determine  when  they  shall 
meet. 

Mr.  Hunton:    And  how  many  of  them  there  shall  be? 

Mr.  Robertson:  And  how  many  of  them  there  shall  be?  All  the  officers  who  are 
provided  for  in  this  section  are  of  that  character.  We  go  down  into  each  district  and 
provide  that  there  shall  be  elected  one  supervisor.  Now,  that  is  wrong.  If  in  the  course 
of  time  the  people  of  Virginia  and  the  Legislature  that  represents  the  people  should  think 
that  they  ought  to  have  more  than  one  supervisor  in  each  district  the  Legislature 
certainly  ought  to  have  the  right  to  make  that  change.  The  Legislature  ought  to  have  the 
right,  I  humbly  submit,  to  say  that  we  shall  have  no  board  of  supervisors  if  we  can  adopt 
some  other  and  better  method  of  transacting  our  county  affairs. 

Now,  the  committee  also  proposes  to  say  that  we  must  have  not  more  than  three 
justices  of  the  peace  in  each  district.  Every  member  of  the  committee  knows  that  there 
has  been  appointed  a  Judiciary  Committee  which  is  undertaking  to  provide  an  entirely 
new  judicial  system  for  Virginia.  The  justices  of  the  peace  are  a  part  of  that  judicial 
system.  I  do  not  know,  and  I  am  not  going  to  speak  for  the  committee;  the  report  of 
the  committee  is  not  in,  but  I  will  say  in  a  general  way  that  there  are  going  to  be  very 
grave  and  radical  changes  made  as  to  our  judiciary  system:  the  judges  who  will  be 
appointed  will  probably  have  much  greater  work  put  upon  them  than  they  have  ever  had 
before;  and  certainly  the  number  of  judges  is  going  to  be  materially  cut  down,  if  I  know 
the  temper  of  this  body.  I  believe  that  certainly  will  be  done.  I  use  this  merely  as  an 
illustration.  I  do  not  mean  to  say  that  it  will  be  necessary,  but  it  may  be  necessary  to 
elect  more  than  three  justices  of  the  peace  for  one  of  the  magisterial  districts. 

Then  the  report  goes  on  and  provides  for  one  constable  and  one  overseer  of  the 
poor.  The  same  remarks  would  apply  to  them.  AVe  cannot  tell  whether  it  would  be 
necessary  to  have  one  overseer  of  the  poor  for  each  district.  We  cannot  tell  about  the 
constable.  We  cannot  tell  about  any  of  these  officers.  When  we  come  to  the  board  of 
supervisors  for  the  county,  I  respectfully  submit  that,  in  the  first  place,  we  ought  not  to 
decide  here  that  we  are  going  to  impose  upon  the  people  boards  of  supervisors.  If  I  am 
not  mistaken  about  it,  some  gentleman  will  tell  me  about  it  if  he  knows;  the  office 
never  existed  before  we  had  the  Underwood  Constitution.    Is  not  that  true? 

Mr.  Pettit:    Yes,  sir. 

Mr.  Mcllwaine:    We  never  had  it  before. 

Mr.  Robertson:  That  is  one  of  the  things  the  Underwood  Constitution  was  attacked 
about,  and  I  think  it  w^as  one  of  the  things  that  it  ought  to  have  been  attacked  about, 
because  if  there  ever  has  been  a  worthless  body  of  men  gotten  together  in  Virginia  it 
has  been  our  boards  of  supervisors.    I  am  not  making  an  attack  on  individuals.  In 
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some  of  the  counties  of  the  State,  I  have  heard  it  stated  by  gentlemen  representing 
some  of  the  counties,  they  have  excellent  boards  of  supervisors,  but  as  a  matter  of  fact 
most  men  who  have  any  business  to  attend  to,  who  have  much  intelligence,  are  not 
willing  to  give  their  time  to  the  little  local  offices  in  a  county. 

The  gentleman  from  Brunswick  (Mr.  Turnbull)  has  talked  about  the  board  not  being 
able  to  regulate  and  equalize  the  valuation  of  property.  I  agree  with  him  fully.  I  say 
they  have  never  been  able,  in  my  experience,  to  perform  a  numbr  of  the  other  duties 
that  are  imposed  upon  them  here.  They  are  supposed  to  audit  the  accounts  of  the 
county.  If  the  gentleman  will  go  out  in  the  section  in  which  I  live,  I  think  he  will  find 
that  that  is  a  mere  perfunctory  matter.  • 

There  was  something  said  here  yesterday  about  the  treasurers  of  counties  default- 
ing and  that  it  was  due  to  their  electioneering.  A  great  deal  of  the  confusion  and  defal- 
cation comes,  in  my  opinion,  from  the  fact  that  we  have  not  got  a  proper  system  of 
auditing  the  accounts  of  the  local  officers.  The  boards  of  supervisors  do  not  do  it,  and  I 
do  not  believe,  from  the  character  of  men  you  elect  to  that  office,  that  they  ever  will 
do  it. 

I  do  not  say  that  I  want  the  Legislature  to  do  away  with  the  boards  of  supervisors. 
I  do  not  say  that  I  know  of  any  better  method  of  getting  at  it;  I  have  no  substitute  to 
offer;  but  what  I  do  propose  is  that  we  shall  for  the  future  leave  these  local  matters  iii 
such  a  shape  that  the  Legislature  can  deal  with  them  from  time  to  tim^e  as  the  necessi- 
ties of  the  people  require.  In  other  words,  I  think  that  after  we  have  provided  for  the 
general  officers  we  know  we  are  bound  to  have,  v^^hen  we  come  down  to  the  minute 
details  of  county  government,  the  people  ought  to  be  given  control,  and  the  Legislature 
representing  the  people  ought  to  have  the  power  to  change  those  things  from  time  to 
time  as  occasion  may  require,  instead  of  our  undertaking  here  to  practically  legislate 
for  the  people  of  Virginia. 

Now,  if  we  keep  on  as  we  have  started  here,  we  are  going  to  have  a  Constitution 
nearly  as  big  as  our  Code,  as  it  appears  to  me.  We  are  attempting  here,  a  hundred  men 
elected  by  the  people,  what  is  generally  left  to  a  hundred  and  forty  men,  and  what  we 
are  doing,  if  we  make  a  mistake,  will  not  be  changed  probably  v/ithin  twenty-five  or 
thirty  or  even  fifty  years.  I  believe  the  closer  we  adhere  to  the  principle  that  we  are 
going  to  frame  a  Constitution,  strictly  speaking,  giving  a  general  outline,  and  not  going 
into  legislative  matters,  not  enacting  how  a  little  board  in  a  county  shall  act,  when  it 
shall  meet  and  what  its  duties  shall  be,  the  better  the  Constitution  will  be  for  Virginia. 
That  is  all  I  have  to  say  about  that  subject. 

I  do  not  know  whether  my  views  meet  with  the  approval  of  a  single  member  of  this 
body,  but  I  considered  it  my  duty,  and  I  am  going  to  do  it  every  time  this  thing  comes 
up,  to  submit  them.  That  is  one  of  the  things  I  am  more  interested  in  than  anytliins 
else — to  keep  out  of  this  Constitution  what  you  may  call  legislative  enactments. 

A  good  deal  has  been  said  here  to  the  effect  that  the  Legislature  will  not  do  it. 
That  is  always  the  excuse  for  putting  all  these  things  into  a  Constitution;  but  I  respect- 
fully submit  that  when  people  say  that,  it  practically  means  that  the  people  of  Virginia 
are  incapable  of  self-government.  The  reason  v/hy  the  Legislatures  do  not  do  these 
things  is  that  the  people  of  Virginia  do  not  get  stirred  up  about  them  and  the  people 
do  not  talk  enough  about  them.  We  do  not  have  any  issues.  When  the  Legislature  is 
elected,  there  is  no  issue  except  whether  a  man  is  a  Republican  or  a  Democrat.  I  hope 
in  the  future  the  issue  will  be  "v/ill  you  vote  for  this  or  that  or  some  other  economic 
measure  relating  to  our  State  and  county  and  local  government,"  and  that  we  will  do 
away  with  all  this  talk  about  whether  a  man  is  a  Democrat  or  a  Republican  in  national 
politics.  Young  men  are  sent  down  here  in  order  that  they  may  get  a  little  reputation 
because  they  are  Democrats. 

I  believe  in  the  future  what  I  have  outlined  is  going  to  be  the  case.  I  believe  when 
we  do  get  through  here  and  we  do  restrict  the  suffrage,  as  this  Convention  seems  deter- 
mined to  do,  perhaps  v/e  will  get  better  legislatures,  and  they  will  get  better  and  better 
in  the  future,  and  then  these  things  which  people  say  the  Legislature  will  not  do  will 
be  done.    I  am  not  attacking  past  Legislatures.    I  respectfully  submit  that  they  deserve 
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great  credit  for  what  they  have  done,  ^^^lerever  there  has  been  any  real  public  agita- 
tion, where  the  people  have  heard  matters  discussed,  and  the  matter  comes  up  on  its 
merits,  the  Legislature  of  Virginia  has  done  as  well  as  anybody.  I  do  not  believe  we 
ought  to  put  anything  in  this  Constitution,  on  the  ground  that  the  Legislature  of  Vir- 
ginia will  not  do  what  the  people  of  Virginia  w^ant  them  to  do.  They  have  sent  us  here, 
and  if  we  represent  the  sentiment  of  the  people  of  Virginia,  the  Legislature  will  do  just 
as  well  as  we  do.  We  have  no  right  to  arrogate  to  ourselves  all  the  wisdom  in  this 
world,  and  to  say  that  we  are  the  people  and  wisdom  will  die  with  us.  I  am  of  opinion 
that  wisdom  will  grow  and  grow,  and  that  probably  even  this  much-abused  Legislature 
may  be  somewhat  better  even  than  this  distinguished  body. 

Mr.  Bouldin:  Mr.  Chairman,  it  seems  to  me  that  the  provision  which  the  com- 
mittee has  reported  meets  the  demands  of  the  situation  and  that  it  is  to  the  interest  of 
the  country  that  the  provisions  they  have  made  for  the  magisterial  districts  and  the 
supervisors  should  be  retained. 

I  do  not  understand  that  the  objection  made  in  the  paper  referred  to  by  the  delegate 
from  Roanoke  city  (Mr.  Robertson),  prepared  by  ]^.Ir.  Sttiart,  was  aimed  at  the  super- 
visors. I  think  it  was  to  the  township  system  that  he  especially  directed  his  objection, 
and  the  superfluous  officers  have  been  from  time  to  time  stricken  out,  until  now  we 
have  what  seems  to  me  to  be  not  a  very  costly  or  cumbrous  system.  I  do  not  think  you 
can  do  better  than  to  retain  the  supervisors.  They  are  the  important  fiscal  agents  of 
the  county,  and  if  we  dispense  with  them  now,  since  in  all  probability  the  county  courts 
will  be  broken  up  and  a  different  system  will  be  adopted,  I  do  not  see  how  you  can  put 
the  fiscal  affairs  of  the  cotmty  in  better  hands  than  in  the  hands  of  the  board  of  stiper- 
viGors. 

They  are  elected,  one  from  each  magisterial  district.  They  come  directly  from  the 
people  and  I  respectfully  submit  that  they  are  a  better  class  of  people  than  some  of  the 
gentlemen  on  this  floor  seem  to  think. 

As  to  the  manner  of  auditing  the  accounts  of  the  county,  I  speak  only  from  expe- 
rience in  my  own  county.  A  very  close  and  careful  supervision  is  maintained  as  to  all 
matters  of  expense  touching  the  county,  and  if  there  is  any  error  made  by  this  body  at 
all,  it  is  in  applying  the  knife  rather  too  closely  in  ctitting  off  demands  against  the 
county.  The  boards  of  supervisors  have  been  a  valuable  institution  in  auditing  the 
,  affairs  of  the  county  so  far  as  I  have  been  able  to  observe  then.  My  personal  knowledge 
I  extends,  perhaps,  to  only  two  counties,  but  in  those  two  counties  those  men  have  care- 
'  fully  guarded  the  accounts  against  the  counties  and  have  been  an  exceedingly  valuable 
part  of  the  machinery  of  our  government. 

Now,  as  to  the  matter  of  the  equalization  of  the  valuation  of  propertj'',  I  do  not 
believe  that  that  duty  has  been  exercised  by  the  boards  of  supervisors,  because  I  do  not 
believe  they  knew  they  had  the  power  to  do  so.  I  frankly  confess  that  it  vv^as  a  revelation 
in  my  part  of  the  country  when  we  ascertained,  since  the  election  of  members  to  this 
body,  that  that  power  was  vested  in  the  board  of  supervisors.  It  is  unquestionabh"  a 
power  that  ought  to  be  located  somewhere,  for,  whatever  may  be  the  reasons  for  it,  it  is 
conceded  on  this  floor  that  the  weak  point- in  our  system  is  the  assessment  of  property, 
both  real  and  personal.  There  ought  to  be  some  means  of  curing  this  defect,  of  remov- 
ing the  objections,  and  I  do  not  know  of  any  tribunal  that  could  accomplish  that  end 
as  efficiently  as  boards  of  supervisors. 

Take  the  matter  of  the  assessment  of  real  estate  by  land  assessors  once  in  five 
?  ears.  Counties  have  two  or  m-ore  of  those  assessors,  and  it  sometimes  happens  that 
jone  of  the  assessors  adopts  an  arbitrary  rule  of  cutting  down  the  values  of  property.  1 
I  speak  now  of  Southside  A^irginia,  where  the  change  in  property  has  been  a  gradual 
descent  for  years,  striking  off  a  per  cent,  from  the  prior  assessment.  In  an  adjoining 
district  a  different  rule  of  ascertaining  value  may  have  been  adopted,  so  that  in  counties 
jWhere  there  are  two  or  more  of  these  land  assessors,  it  very  often  happens  that  in  dif- 
jferent  portions  of  the  county  entirely  different  rules  prevail  as  to  the  valuation  of  prop- 
ierty. 

Now,  sir,  it  seems  to  me  that  the  board  of  supervisors  would  be  eminently  fitted 
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to  equalize  the  assessment  of  real  estate  for  taxation.  They  could  come  together  and 
ascertain  how  the  assessors  had  valued  the  property,  and  whilst  they  may  not  be  gentle- 
men, who,  like  clerks,  v/ill  be  able  to  keep  books  accurately,  they  are  men  of  intelligence, 
of  business  capacity,  and  are  as  well  suited  for  the  ascertainment  of  values  of  property 
as  the  most  accomplished  accountants  that  could  be  found  in  the  land. 

That  this  body  should  meet  together  and  investigate  the  mode  of  assessment  of  the 
lands  and  adopt  a  general  rule  by  which  property  could  be  uniformly  assessed  through- 
out the  country,  seems  to  me  to  be  an  exceedingly  valuable  and  necessary  duty  to  be 
discharged.  That  it  can  be  discharged  by  no  other  body  better  than  by  the  board  of 
supervisors,  I  am  entirely  convinced.  I  do  not  know  who  could  be  put  in  place  of  them 
for  that  purpose. 

Mr.  Turnbull:  If  the  gentleman  will  allow  me,  my  purpose  was  to  leave  it  out  of 
the  Constitution,  because  my  idea  was  that  the  board  of  supervisors  had  totally  failed  to 
discharge  that  duty,  and  that  we  should  leave  it  out  of  the  Constitution,  so  that  the 
Legislature  could  designate  some  other  board  to  do  it  if  they  saw  proper  to  do  so. 

Mr.  Bouldin:    Yes,  sir.    My  information  is  limited  in  extent,  but  I  believe  they  have 
failed  to  exercise  that  power  because  they  did  not  know  it  existed. 

Mr.  Robertson:  If  these  boards  of  supervisors  are  such  good  things  that  the  people 
of  Virginia  want  to  retain  them,  do  you  not  think  the  Legislature  will  provide  for  them? 

Mr.  Bouldin:    I  think  it  would.    I  think  when  you  set  them  aside  you  put  a  useless 
task  on  the  Legislature,  for  it  will  immediately  reinstate  them,  in  my  judgment.  jj 

Mr.  Robertson:  Do  you  not  think  it  would  be  a  good  thing  for  the  Legislature  to  be 
able,  if  hereafter  some  other  and  better  method  should  develop,  to  provide  some  other 
plan?  I  have  not  claimed  that  I  had  any  other  method,  but  suppose  that  the  people  J 
found  that  they  preferred  some  other  method;  would  it  not  be  better  to  let  the  Legis- 
lature have  the  power  to  do  away  with  these  boards  and  adopt  some  other  method? 
There  may  not  be  any  better  method  now,  but  in  the  course  of  time  there  may  be  sonie 
better  method  developed.  j 

Mr.  Bouldin:  If  a  better  method  could  have  been  found,  it  would  have  been  found 
by  this  time.  There  have  been  many  objections  to  the  Underwood  Constitution  and  the  ' 
government  created  by  it,  but  as  to  the  board  of  supervisors  and  the  duties  with  which 
that  board  is  charged,  there  has  up  to  this  time  been  no  objection  that  I  know  of  in  the 
cotmtry.  I  assume  from  this  lesson  in  the  past  that  there  will  be  none  in  the  future,  and 
this  body,  which  is  called  upon  to  create  a  government  as  inexpensive  as  possible  and  ta 
relieve  the  Legislature  of  any  unnecessary  work  in  that  line,  is  discharging  a  duty  im- 
mediately devolved  upon  it  in  declaring  that  that  portion  of  the  government  which 
suits  the  people  and  is  inexpensive  shall  be  retained.  I  can  see  no  reason  for  under- 
taking to  get  rid  of  the  supervisors,  when  throughout  the  whole  of  our  experience  under 
the  present  Constitution,  no  valid  objections  have  been  made  to  that  body. 

Now,  sir,  they  come  directly  fresh  from  the  people.  My  friend  from  Roanoke  says 
the  people  are  to  be  trusted,  in  which  sentiment  I  concur  with  him  fully;  and  they  are 
to  be  trusted  in  the  selection  of  their  boards  of  supervisors  as  well  as  they  are  in  any 
other  of  their  representations.  I  undertake  to  say  that  the  boards  of  supervisors  as  ji 
the  fiscal  agents  of  the  counties  will  be  equal  to  any  other  men  or  any  other  tribunal 
that  can  be  charged  with  that  duty. 

The  committee's  report,  as  I  understand  it,  and  as  I  understand  the  amendment  of  | 
my  friend  from  Brunswick,  will  not  interfere  with  the  auditing  of  the  accoimts  of  the 
county  by  the  board  of  supervisors.    He  permits  that.    He  leaves  that  one  of  the  most 
difficult  duties  that  devolves  upon  them. 

In  addition  to  that  the  committee  proposes  to  require  them  to —  jj 

Examine  the  books  of  the  commissioners  of  the  revenue,  regulate  and  equalize  the  j 
valuation  of  property,  fixx  the  county  and  district  levies  for  the  ensuing  year,  and  shall  |j 
perform  any  other  duties  required  of  them  by  law.  j 

It  seems  to  me,  sir,  that  if  in  the  experience  of  the  future,  the  life  which  we  hope 
the  Constitution  we  make  may  have,  other  duties  shall  be  required  of  the  board  of 
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supervisors,  there  is  ample  provision  for  the  exercise  of  those  duties  in  the  report  as  it 
comes  from  the  committee. 

I  trust  it  may  be  the  pleasure  of  the  Convention  to  retain  the  board  of  supervisors 
and  to  retain  the  duties  as  they  have  been  assigned  to  it  by  this  committee. 

Mr.  Robertson:  There  is  one  feature  of  the  report  to  which  I  did  not  advert  in  my 
remarks  and  to  which  1  desire  to  advert  briefly  now.  That  is  with  reference  to  the  size 
of  the  magisterial  districts.  I  moved  to  strike  out  all  that  language,  but  I  did  not  com- 
ment on  it. 

It  seems  to  me  that  language  ought  to  be  stricken  out.  It  does  not  seem  to  me 
that  a  magisterial  district  ought  to  be  determined  by  the  number  of  square  miles  it 
contains  as  much  as  it  ought  to  be  by  the  extent  of  population.  Take  Norfolk  county, 
for  instance.  I  understand  they  have  probably  abotit  .56.t'00  people  outside  of  Norfolk 
city.  That  is  a  constantly  growing  population,  and  it  would  be  obviously  unjtist  to  say 
that  they  cannot  create  any  new  magisterial  districts  down  there  unless  they  are  of  a 
certain  size,  and  that  will  apply  to  every  portion  of  the  State.  Certainly  a  good  many 
portions  of  this  State  are  growing  in  population,  suburbs  of  cities,  etc.,  and  I  do  think 
we  ought  to  leave  that  out  and  leave  it  to  the  discretion  of  the  Legislature. 

Mr.  Summers:  Mr.  Chairman,  I  shall  say  nothing  on  this  subject  except  as  it 
pertains  to  the  prosperity  and  destiny  of  this  State.  We  are  now,  in  adopting  this 
amendment  and  the  report  of  the  committee,  either  settling  our  destiny  as  a  prosperous 
business  State  or  as  one  that  is  trifling  with  the  serious  matters  of  life.  I  think  it  is 
necessary  for  us  as  citizens  to  look  at  this  matter  only  as  a  business  question.  Busi- 
ness should  be  on  this  line  our  only  object,  so  long  as  we  are  just  and  fair,  and  if  we 
are  not  business-like  in  this  matter  we  are  nothing  here  but  figureheads. 

Now,  this  proposition  was  gotten  up  with  a  great  deal  of  sense  and  discretion.  I 
congratulate  the  committee  on  it.  I  see  no  imperfections  in  the  proposition.  I  do  not 
know  who  is  the  author  nor  do  I  care,  btit  it  is  complimentary  to  -him. 

The  magisterial  districts  shall  remain  as  now  laid  off,  named  and  fixed  by  law. 

What  objection  has  the  honorable  gentleman  from  Roanoke  to  that?  That  saA'es  a 
confusion  vrhich  all  good  people  dislike.  The  people  from  the  ocean  to  the  Cumberland 
to-day  want  fairness  and  quiet.    There  can  be  no  objection  to  that. 

Provided,  that  hereafter  no  additional  districts  shall  be  made  containing  less  than 
thirty  square  miles. 

Now,  we  cannot  raise  any  objection  to  that,  because  that  of  itself  the  State  over 
will  give  a  sufficient  population  to  each  district. 

In  each  district  there  shall  be  elected  one  supervisor,  not  more  than  three  justices 
of  the  peace,  one  constable,  and  one  overseer  of  the  poor. 

I  will  address  myself  to  the  distinguished  gentleman  from  Roanoke  Olv.  Robert- 
son), who  it  is  a  pleasure  for  me  to  say  from  my  association  with  him  is  one  of  the  most 
distinguished  lawyers  in  this  State.  But,  like  all  distinguished  men,  there  is  often  a 
fatal  mistake  in  his  judicial  opinions.  You  cannot  have  a  magistrate,  a  supervisor,  or 
any  other  officer  unless  provision  therefor  is  incorporated  in  this  Constitution.  You 
can  have  no  judges  without  it ;  you  can  have  no  magistrates  without  it,  and  therefore 
the  honorable  gentleman  has  made  a  mistake.  It  should  be  incorporated  in  this  Con- 
stitution.   On  second  thought  he  will  reconsider  that. 

Mr.  Robertson:  Do  yoti  not  admit  the  proposition  that  the  legislative  department 
aas  absolute  power  except  so  far  as  it  is  restricted  by  the  Constitution? 

Mr.  Summers:  I  admit  that,  but  you  would  have  no  Legislature  without  a  Consti- 
:ution. 

Mr.  Robertson:    We  are  going  to  provide  for  the  Legislature. 

Mr.  Summers:    If  you  provide  for  a  Legislature  you  must  provide  also  for  that  class 
>f  offices,  the  judicial  offices,  the  magistrates.    It  has  to  be  incorporated  in  the  Con- 
63— Const.  Debs. 
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stitution  unless  you  intend  to  give  the  Legislature  carte  blanche  to  form  any  office  it 
wants.  You  are  too  good  a  lawyer  and  too  good  a  citizen  to  make  such  a  demand  as 
that. 

His  onslaught  upon  the  board  of  supervisors  may  not  be  wrong  in  a  judicial  line, 
but  if  he  takes  the  experience  of  this  whole  nation  he  will  find  that  there  is  not  a  pros- 
perous State  in  this  Union — and  I  challenge  the  gentleman  to  show  it — which  has  not  a 
board  of  supervisors.  The  absence  of  boards  of  supervisors  was  a  mark  of  unciviliza- 
tion  which  cursed  this  nation  for  years. 

I  will  state  further  that  the  gentleman  from  Roanoke  in  his  remarks  was  correct 
in  many  respects,  but  his  remarks  were  not  applicable  to  this  particular  section. 

I  wish  now  to  address  myself  to  the  amendment  of  the  honorable  gentleman  from 
Brunswick  (Mr.  Turnbull).  I  think  he  is  in  error,  and  in  much  error.  He  proposes, 
after  the  word  "county"  in  line  8,  to  insert  the  following: 

Who  shall  meet  regularly  once  in  every  month. 

Now,  the  honorable  gentleman  from  Brunswick  failed  to  communicate  to  me  or  to 
any  one  else  that  1  know  of  the  necessity  of  meeting  monthly.  There  is  none.  Why  do 
we  want  them  to  meet  at  all  except  to  transact  the  business  of  the  county  in  which  the 
supervisors  are  located?  There  is  no  reason.  But  in  view  of  the  probability  of  the 
action  of  the  Judiciary  Committee  there  is  necessity  for  their  meeting  six  times  in  the 
year. 

I  think  there  is  no  doubt  that  our  courts  will  meet  six  months  in  the  year;  that  is, 
a  court  every  two  months.  There  is  great  clamor  on  the  part  of  the  people  for  having 
a  court  every  month  in  the  year,  and  there  is  necessity  for  the  board  of  supervisors  to 
meet  when  the  circuit  courts  are  not  in  session.    These  are  my  views  on  this  subject. 

I  think  we  ought  to  leave  that  to  be  fixed  by  law,  and  I  am  in  hopes  that  the  gentle 
man  from  Brunswick  will  withdraw  that  and  say  that  they  shall  meet  at  such  times  as 
shall  be  fixed  by  law.    That  will  permit  the  Legislature  to  act  on  it  hereafter. 

Mr.  Stuart:  I  am  opposed,  sir,  to  the  amendment  offered  by  the  gentleman  from 
Brunswick,  and  also  to  the  substitute  offered  by  the  gentleman  from  Roanoke.  In  the 
first  place,  sir,  both  propositions  involve  the  destruction  of  the  present  system  of  county 
government,  so  far  as  boards  of  supervisors  are  concerned,  without  offering  anything  in 
its  stead.  Here  are  certain  well-defined  duties  which  from  the  adoption  of  the  old  Con- 
stitution have  been  devolved  on  boards  of  supervisors.  They  are  to  examine  the  books 
of  the  commissioners  of  the  revenue.  They  are  to  regulate  and  equalize  the  valuation 
of  property,  fix  the  county  and  district  levies  for  the  ensuing  year,  and  perform  any 
other  duties  required  of  them  by  law.  Now,  it  seems  to  me  that  if  these  gentlemen  wish 
to  destroy  this  system  they  should  at  least  be  willing  to  offer  something  in  the  nature  of 
a  substitute  for  it. 

Mr.  Robertson:  I  distinctly  disclaimed  that  I  wanted  to  destroy  the  system.  The 
justices  of  the  peace,  overseers  of  the  poor,  and  other  officers  

Mr.  Stuart:    I  am  addressing  myself  exclusively  to  boards  of  supervisors. 

Mr.  Robertson:  The  same  principle  will  apply.  I  have  no  substitute  to  offer,  but  I 
believe  the  Legislature  ought  to  be  left  free  to  deal  with  the  matter.  I  do  not  want  to 
be  put  in  the  position  of  attacking  something  that  I  have  not  attacked. 

Mr.  Stuart:  1  consider  that  you  strike  this  down  and  rely  upon  some  other  body 
to  rebuild  it.    You  do  not  propose  anything  else. 

Mr.  Robertson:  My  argument  is  that  that  is  the  proper  body  to  provide  for  these 
things. 

Mr.  Stuart:  My  idea  is  that  we  have  come  here  to  make  provision  for  such  things 
as  we  propose  to  strike  out,  unless  we  can  give  a  very  good  reason  why  they  should  not 
be  in  existence  at  all. 

I  cannot  see  the  force  of  the  proposition  to  destroy  a  system  here  of  which  I  have 
not  heard  any  loud  complaint  anywhere  in  the  State  and  then  rely  upon  the  Legislature 
to  come  along  and  construct  a  better  one.    I  am  not  a  believer  in  the  infallability  of  this 
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body,  or  of  any  member  of  it,  nor  am  I  a  believer  in  the  infallability  of  the  Legislature. 
We  have  here  a  tried  system,  one  which,  so  far  as  I  know,  has  given  satisfaction.  We 
impliedly  put  the  condemnation  of  this  body  upon  it.  The  Legislature  take  hold  of  it 
with  the  understanding  that  it  has  come  under  our  condemnation  and  they  are  expected 
to  construct  something  better  and  different. 

Such  legislation  would  be  at  least  experimental.  It  would  deprive  the  counties, 
until  the  Legislature  should  act,  at  least,  of  the  benefits  of  this  tried  system,  and  would 
imperil,  it  seems  to  me,  the  future  of  the  county  governments  of  the  State. 

Now,  it  is  argued  that  there  may  be  changes  made  by  the  Judiciary  Committee  bv 
which  certain  duties  will  be  assigned  to  boards  of  supervisors  not  heretofore  devolving 
upon  them.  If  that  be  true,  it  is  amply  covered  by  the  last  paragraph  of  the  section, 
which  says  that  they  shall  perform  any  other  duties  required  by  them  by  law.  There 
is  nothing  in  the  performance  of  the  duty  of  regulating  and  equalizing  the  valuation  of 
property  inconsistent  with  the  performance  of  any  other  duties  which  may  be  devolved 
upon  the  board  of  supervisors  under  reports  of  other  committees. 

I  can  see  no  good  reason  why  the  action  of  boards  of  supervisors  during  the  last 
thirty  years  should  be  impeached  by  this  body.  The  personnel  of  a  board  is  usually 
good.  In  my  own  county  one  of  the  citizens  of  that  county  went  from  the  office  of  stiper- 
visor  to  that  of  Lieutenant-Governor,  and  from  the  ojce  of  Lieutenant-Governor  to  the 
United  States  Senate.  I  admit,  sir,  that  that  is  rather  an  unusual  case:  but  it  shows 
that  men  of  high  degree  are  frequently  willing  to  accept  an  office  even  so  humble  as 
that  of  supervisor. 

I  contend  that  our  county  system  is  a  good  one,  and  that  the  blow  aimed  at  the 
present  system  of  supervisors  is  not  justified  by  the  facts.  For  that  reason  I  shall 
oppose  it. 

Mr.  Robertson:  Mr.  Chairman,  I  distinctly  disclaimed  making  any  blow  at  any  par- 
ticular body.    The  gentleman  unintentionally  has  done  me  an  injustice. 

If  you  put  that  in  there,  and  in  the  course  of  the  next  fifty  years  they  do  find  a 
better  method,  they  will  still  have  to  stick  to  this.  It  is  not  whether  this  is  a  good 
method  of  not,  but  it  is  a  question  whether  we  ought  to  meddle  with  these  things,  and  I 
said  when  the  Underwood  Constitution  undertook  to  do  that,  it  did  the  people  of  Vir- 
ginia a  great  deal  of  harm.    I  am  not  attacking  any  body  of  men. 

Mr.  Stuart:  I  understand  you  are  not  attacking  them  personally,  but  I  understand 
that  you  wish  to  make  no  constittitonal  provision  for  them. 

Mr.  Robertson:  I  propose  to  leave  the  Legislattire  free  to  deal  with  the  whole 
subject. 

Mr.  Stuart:  In  other  words,  yoti  want  the  Legislattire  to  do  something  that  may 
or  may  not  be  contained  in  the  present  Constitution. 

Mr.  Robertson:    Yes,  and  to  change  it  in  the  future  if  they  see  fit. 

Mr.  Harrison:  Mr.  Chairman,  I  think  the  suggestion  make  by  the  gentleman  from 
Brunswick  is  an  exceedingly  wise  one,  that  there  should  be  a  meeting  of  the  board  of 
supervisors  once  every  month.  I  understand  that  the  Judiciary  Committee  is  going  to 
make  certain  recommendations,  wise  or  otherwise,  in  regard  to  the  judicial  system,  and 
it  seems  to  me  a  requirement  that  the  board  of  supervisors  shall  meet  one  day  in  every 
month  will  be  a  wise  substitute  for  the  county  court  day  as  now  understood  in  the 
various  counties.  It  will  afford  an  opportunity  to  the  people,  who  have  business  to  do 
with  the  county  and  with  each  other,  to  meet  as  they  now  meet  on  county  court  day. 

I  think  the  suggestion  that  the  board  of  supervisors  shall  meet  once  every  month 
is  an  exceedingly  wise  one,  because,  as  I  say,  it  subserves  the  purpose  of  the  coimty 
court,  as  now  established  by  law,  if  we  are  going  to  abolish  the  county  courts. 

I  do  not  agree  with  the  gentleman  from  Roanoke  that  we  can  leave  this  matter  to 
the  Legislature,  because  I  think  we  are  obliged  to  provide  in  some  way  for  county  gov- 
ernment. We  must  have  a  county  organization  and  local  government,  and  it  must  be 
provided  for  by  the  Constitution.  Otherwise  we  should  have  a  very  incomplete  system^ 
without  any  provision  whatever  for  local  management  of  the  fiscal  affairs  of  the  various; 
counties. 
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I  know  of  no  reason  in  the  world  why  we  should  abolish  the  present  boards  of  super- 
visors. They  have  acted  in  the  past  with  a  great  deal  of  wisdom.  They  are  generally 
selected  from  the  best  citizens  of  the  community,  and  they  receive  no  remuneration  at 
all  that  is  worth  speaking  of.  I  hope  it  will  be  the  pleasure  of  the  Committee  to  adopt 
the  suggestion  made  by  the  gentleman  from  Brunswick. 

Mr.  Waddill:  Mr.  Chairman,  I  desire  to  call  attention  to  the  fact  that  whilst  it  is  a 
new  system  to  Virginia,  inaugurated  by  the  Underwood  Constitution,  and  whilst  there 
have  been  many  changes  in  that  Constitution  by  way  of  amendment,  there  has  never 
been  any  attempt  to  change  the  board  of  supervisors,  because  it  has  proven  itself  a 
most  valuable  system. 

The  boards  are  charged  with  important  duties,  and  as  a  general  thing  I  think  good 
men  are  elected  to  the  boards  of  supervisors  in  this  Commonwealth.  Now  and  then  an 
indifferent  man  may  be  elected,  but  as  a  rule  the  very  best  men  in  the  counties,  men 
known  for  their  capacity  and  for  their  judgment  and  for  their  economy  are  selected  for 
rthe  positions,  and  the  fact  that  the  system  has  been  retained  through  all  the  changes 
which  have  been  made  in  the  Underwood  Constitution  proves  its  efficiency. 

We  would  make  a  great  distake,  in  my  opinion,  to  undertake  to  break  down  that 
iDody.  The  duties  which  are  now  devolved  upon  those  boards  of  supervisors  were  origi- 
nally performed  by  the  county  court,  which  assembled  at  its  June  term,  I  believe,  and 
laid  the  county  levy  and  adjourned,  and  never  was  in  session  again  for  the  purpose  of 
considering  the  financial  affairs  of  the  county. 

In  my  own  county  the  board  of  supervisors  meets  once  a  month,  and  it  has  a  large 
.■amount  of  business  to  dispose  of.  It  audits  the  claims  against  the  county,  orders  are 
'drawn  upon  the  treasurer,  warrants  are  drawn  on  him,  a  record  is  kept  of  them,  they 
■are  paid  by  the  treasurer,  and  a  record  is  kept  in  his  office,  and  the  vouchers  are  re- 
tained either  in  the  clerk's  office  or  the  treasurer's  office,  and  are  evidence  for  all  time 
to  come  of  the  paym,ent  of  the  claim.  No  such  system  prevailed  when  it  was  in  the 
Iiands  of  the  county  court.  It  would  be  a  great  mistake  on  the  part  of  this  body  to  un- 
dertake to  dispense  with  boards  of  supervisors. 

Now,  sir,  if  the  board  is  to  be  retained,  there  should  be  some  indication  in  the  Con- 
stitution as  to  what  are  to  be  its  powers  and  duties.  They  are  stated  very  succinctly  in 
the  report  of  the  committee,  which  is  a  copy  very  nearly  of  the  Underwood  Constitu- 
tion, and  I  do  not  think  it  should  be  changed. 

I  cannot  add  to  what  has  been  so  ably  said  by  the  gentleman  from  Halifax  (Mr. 
Bouldin)  as  to  the  duty  of  examining  the  books  of  the  commissioners  of  the  revenue  and 
equalizing  the  valuation  of  property.  I  do  not  believe  that  that  duty  has  ever  been 
properly  or  eflaciently  performed,  certainly  not  within  years,  but  it  may  be  invoked  at 
any  time,  and  it  may  prove  a  most  valuable  addition  and  may  prove  a  great  success'. 
Therefore,  I  do  not  think  we  should  dispense  with  that  language,  but  we  should  retain 
It,  and  if  it  has  proved  a  failure  in  the  past  or  has  been  inoperative,  that  is  no  reason 
why  it  may  not  be  invoked  in  the  future.  I  do  trust  that  the  board  of  supervisors  vvill 
!be  retained,  because  I  consider  it  one  of  the  most  important  adjuncts  of  the  county. 

So  far  as  concerns  their  meeting,  I  think  myself  there  should  be  some  stated  time 
for  the  meeting  of  the  board,  so  that  the  public  will  know  when  they  meet,  but  that  is  a 
matter  which  can  be  regulated  by  law.  I  do  not  think  possibly  it  is  necessary  for  us  to 
put  it  in  the  Constitution,  but  1  agree  with  my  friend  from  Brunswick  that  the  time 
ishould  be  fixed  and  that  the  people  should  know  when  the  board  assembles,  so  that 
they  may  have  an  opportunity  to  attend  if  they  see  fit. 

In  my  county  the  board  has  a  regular  day  of  meeting.  It  is  generally  known  when 
it  is  going  to  meet,  and,  therefore,  the  difficulty  he  has  suggested  does  not  operate  with 
us.  But  that  is  a  matter  with  which  I  do  not  think  we  need  encumber  the  Constitution, 
because  it  can  be  regulated  by  law,  and  it  is  now  regulated  by  law  so  far  as  annual 
meetings  are  concerned,  and  they  are  authorized  to  hold  special  or  called  sessions. 

The  Chairman:  The  question  will  first  be  put  on  the  substitute  offered  by  the  gen- 
tleman from  Roanoke  (Mr.  Robertson).  He  proposes,  after  the  word  "constituted,"  to 
strike  out  all  of  that  section,  so  that  it  will  read: 
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Until  changed  by  law,  the  magisterial  districts  shall  remain  as  now  constituted. 

The  question  is  on  the  adoption  of  the  substitute  offered  by  the  gentleman  from 
Roanoke  for  the  amendment  offered  by  the  gentleman  from  Brunswick. 
The  substitute  was  rejected. 

Mr.  Boaz:    I  offer  a  substitute  for  the  amendment  of  the  gentleman  from  Brunswick. 

The  Secretary:  The  member  from  Albemarle  (Mr.  Boaz)  proposes  as  a  substitute 
for  the  amendment  proposed  by  the  member  from  Brunswick  to  strike  out,  beginning 
with  the  word  "whose,"  in  line  8,  and  ending  with  the  word  "law,"  in  line  12,  and  insert 
in  lieu  thereof  the  following: 

Who  shall  have  regular  meetings  on  fixed  days,  once  a  month,  and  at  such  other 
times  as  they  may  deem  necessary,  and  their  duties  shall  be  to  fix  the  county  and 
district  levies  for  the  ensuing  year,  and  to  perform  such  other  duties  as  shall  be  required 
of  them  by  law. 

Mr.  Boaz:  Mr.  Chairman,  my  amendment  is  substantially  the  same  as  that  of  the 
gentleman  from  Brunswick,  except  that  I  omit  from  the  duties  that  are  required  by  the 
Constitution  the  auditing  of  accounts.  I  do  not  do  it  for  the  purpose  of  taking  away 
from  the  supervisors  this  duty,  but  I  want  to  leave  it  within  the  province  of  the  Legis- 
lature hereafter  to  prescribe  some  different  mode.  As  I  understand  it,  if  the  Constitu- 
tion requires  that  certain  duties  shall  be  performed  by  a  specified  officer,  the  Legislature 
perhaps  cannot  require- those  same  duties  to  be  performed  by  a  different  officer.  1 
should  like,  therefore,  to  leave  it  in  the  province  of  the  Legislature  that  this  duty  of 
auditing  accounts  may,  if  the  Legislature  see  fit,  be  performed  by  some  other  officer  or 
some  other  set  of  officers.    That  is  my  object. 

Mr.  Stuart:  I  should  like  to  ask  the  gentleman  why  he  leaves  out  the  duty  of  regu- 
lating and  equalizing  the  valuation  of  property? 

Mr.  Boaz:  Because  they  do  not  do  it.  They  have  never  done  it.  I  have  never 
heard  of  a  board  of  supervisors  regulating  and  equalizing  taxes.  For  the  same  reason 
I  want  to  leave  it  within  the  discretion  of  the  Legislature  to  prescribe  some  other 
method. 

Mr.  Stuart:    Some  other  method  of  equalizing,  not  local? 

Mr.  Boaz:  Yes,  sir;  it  may  be  local  or  not.  I  wish  to  leave  the  whole  matter  open.. 
In  fact,  I  voted  for  the  proposition  of  the  gentleman  from  Roanoke;  I  heartily  endorse  it, 
and  I  should  rather  have  it  in  that  shape;  but  now  I  propose  this  as  coming  nearest  to  his 
proposition. 

Mr.  Hancock:  Mr.  Chairman,  as  a  member  of  the  Committee  on  County  Government, 
1  feel  interested,  of  course,  in  having  he  report  of  the  committee  sustained. 

I  think  the  amendment  of  the  gentleman  from  Brunswick  (Mr.  Turnbull)  is  wrong  in 
both  of  its  provisions.  I  see  no  reason  why  the  board  of  supervisors  should  be  required 
by  the  Constitution  to  meet  once  a  month.  In  some  of  the  smaller  counties  of  the  State, 
where  business  is  not  large,  and  there  is  very  little  work  to  be  done,  why  should  the 
board  of  supervisors  be  required  to  meet  monthly?  Why  not  leave  this  matter  to  the 
Legislature,  where  it  has  be^n  left  for  the  last  thirty  years,  without  any  objection  what- 
soever being  urged  against  it?  Why  encumber  the  Constitution  with  a  provision  that 
the  board  shall  meet  monthly?  Let  the  board  have  authority  to  meet  whenever  it  is. 
necessary  for  the  transaction  of  the  business  that  is  imposed  upon  it  and  do  not  let  us^ 
place  in  the  Constitution  any  iron  rule  saying  when  the  board  shall  meet  and  when  it 
shall  not  meet.    So  much  for  that  branch  of  the  proposition. 

Now,  as  to  the  other  proposition  in  regard  to  striking  out  of  the  committee's  report 
the  provision  making  it  the  duty  of  the  boards  of  supervisors  to  examine  the  books  of 
the  commissioners  of  the  revenue.  I  think  the  gentleman  from  Brunswick  has  uncon- 
sciously misstated  the  law  in  reference  to  this  matter.  Under  the  present  Constitution 
the  following  duty  is  imposed  upon  the  boards  of  supervisors: 

Whose  duty  it  shall  be  to  audit  the  accounts  of  the  county,  examine  the  books  of 
the  commissioners  of  the  revenue,  regulate  and  equalize  the  valuation  of  property,  etc. 
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I  think  it  is  evident  that  the  examination  of  the  boolvs  of  the  commissioner  of  the 
revenue  referred  to  there  is  an  examination  for  the  purpose  of  equalizing  and  regulating 
the  valuation  of  property,  and  seeing  that  the  property  in  one  part  of  the  county  is  not 
improperly  to  the  disadvantage  of  property  in  another  part  of  the  country. 

Now,  the  gentleman  from  Brunswick  says  that  this  provision  of  the  Constitution 
'has  proved  ineffective,  and  that  it  became  necessary  for  the  Legislature  to  pass  a  law 
•conferring  upon  the  clerk  of  the  court  that  duty  of  examination.  He  will  find  that  when 
the  commissioners  of  the  revenue  were  reintroduced  by  the  amendment  of  1874  the 
JLegislature  provided  for  the  examination  of  the  books  of  the  commissioner  of  the  reve- 
nue by  the  clerk  of  the  court.  I  will  not  stop  to  read  the  law  on  the  subject,  but  shall 
simply  refer  to  the  Acts  of  1874-6,  p.  233;  1881-2,  p.  387,  and  to  the  Code  of  1887,  sections 
513-14-15  and  16. 

The  examination  required  of  the  clerk  of  the  court  is  shown  by  the  following  sec- 
tions of  the  Code  of  1887: 

The  original  of  each  book  shall  be  retained  by  the  commissioner,  so  long  as  he 
continues  in  office  *  *  *  and  "It  shall  be  the  duty  of  the  commissioner  to  furnish 
to  the  clerk  of  the  court  of  his  county,  or  corporation,  by  the  first  day  of  July  of  each 
year,  the  copies  of  the  land  and  personal  property  books,  and  within  twelve  days  after 
such  clerk  shall  have  received  them,  he  shall  examine  the  same. 

He  shall  

Now,  this  is  the  examination: 

He  shall  compare  each  copy  of  the  land  book  with  the  land  book  of  the  next  pre- 
ceding year,  with  the  records  of  his  office  where  necessary,  and  with  such  transcripts, 
abstracts,  or  statements  from  the  records  of  other  offices,  as  the  commissioner  shall  lay 
before  him. 

He  shall  compare  the  personal  property  books,  etc. 

That  is  the  examination  that  the  clerk  is  required  to  make — to  see  that  the  books 
are  free  from  errors,  to  see  that  they  compare  with  the  books  of  the  preceding  year. 
But  the  examination  that  is  prescribed  and  intended  by  the  Constitution  is  an  examina- 
tion by  the  board  of  supervisors  for  the  purpose  of  regulating  and  equalizing  the  value 
of  the  property  in  the  different  parts  of  the  county.  The  duties  are  not  inconsistent  at 
all.  The  Legislature  when  it  passed  this  law  giving  the  clerk  the  right  to  examine  these 
books  did  not  take  away  from  or  interfere  in  the  slightest  degree  with  the  right  con- 
ferred upon  the  board  of  supervisors  to  examine  these  books  for  the  purpose  of  regu 
lating  and  equalizing  the  value  of  property  throughout  the  whole  county.  The  duties 
are  separate  and  distinct,  and  of  an  important  character,  and  should  still  be  required  to 
be  performed  as  now  provided  by  law. 

I  see  no  reason  for  striking  it  out.  I  believe  it  is  proper  and  imjportant  for  the 
board  of  supervisors  to  have  the  authority  to  regulate  and  equalize  the  value  of  the 
property  in  different  parts  of  the  county. 

Mr.  Boaz :  Have  you  ever  known  a  board  of  supervisors  to  do  such  a  thing  as  that — 
to  equalize  the  value. 

Mr.  Hancock:  I  will  answer  the  gentleman  by  saying  it  does  not  make  any  dif- 
ference whether  I  have  known  of  a  board  of  supervisors  performing  this  duty  of  not.  T 
l?;now  one  thing,  that  it  is  important  that  it  should  be  done,  and  that  the  power  should  be 
lodged  somewhere,  and  that  the  board  of  supervisors,  who  come  fresh  from  the  people, 
Is  as  suitable  a  tribunal  to  perform  this  duty  as  any  that  can  be  prescribed  by  the  Ca'i- 
stitution. 

Now,  it  seems  to  me  that  the  proposition  of  the  gentleman  from  Albemarle  to 
strike  out  of  the  report  of  the  committee  all  reference  to  the  duty  of  the  board  of  super- 
visors to  audit  the  accounts  of  the  country,  to  examine  the  books  of  the  commissioner 
of  the  revenue,  and  leave  the  whole  matter  to  the  Legislature,  is  extremely  unwise.  One 
of  the  objects  of  this  Constitutional  Convention,  as  I  understand  it,  is  to  supply  a  frame- 
work of  government  for  the  counties  of  the  Commonwealth.    Now.,  by  this  report  the 
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framework  of  a  county  government  is  provided  such  as  ought  to  be  contained  in  the 
Constitution.  The  frameworl^  of  tlie  cities  is  in  the  Constitution.  They  have  their  city 
councils  and  mayors  and  other  officers  prescribed  by  the  Constitution.  Now,  we  ought 
to  have  in  the  county,  as  we  have  always  had,  a  system  of  county  government  which  is 
able  to  be  placed  in  operation  by  the  power  of  the  Legislature,  and  such  a  system  as  will 
be  useful  to  the  people  of  the  State.  The  Constitution  of  1851  provided  for  county 
courts  and  clerks,  for  justices  of  the  peace,  for  Commonwealth's  attorneys  and  other 
county  officers.  The  form  and  framework  of  the  county  government  under  that  Con- 
stitution was  complete  in  every  respect,  and  the  same  is  true  of  the  Constitution  of  18G9. 
So  the  Legislature,  by  simply  providing  for  the  exercise  of  the  powers  conferred  upon 
these  officers,  the  government  of  the  counties  could  be  organized  and  proceed  according 
to  law. 

Now,  why  not  let  this  system  of  county  government  provided  for  by  the  committee's 
report  remain  the  constitutional  law  of  the  State,  as  it  has  remained  for  the  past  thirty- 
five  years  without  the  least  objection.  Do  not  leave  the  Legislature  with  the  absolute 
power  in  the  government  of  the  counties  of  this  Commonwealth.  I  hope  all  of  the 
amendment  will  be  rejected  and  the  report  of  the  committee  adopted. 

On  motion  of  Mr.  Brown  the  Committee  rose  and  the  President  resumed  the  chair. 

The  Convention  took  a  recess  until  3  o'clock  P.  M. 

Upon  reassembling  at  3  o'clock  in  the  afternoon,  on  motion  of  Mr.  Manly  H.  Barnes, 
the  Convention  adjourned  until  Monday,  November  11,  1901,  at  12  o'clock  M. 


MONDAY,  November  11,  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  P.  B.  Price,  D.  D. 

Upon  motion  of  Mr.  Thomas  H.  Barnes,  the  Convention  resolved  itself  into  Com- 
mittee of  the  Whole  for  the  further  consideration  of  the  report  of  the  Committee  on  the 
Organization  and  Government  of  Counties,  Mr.  Wise  in  the  chair. 

The  Chairman:  When  the  Committee  last  adjourned  that  portion  of  section  2  which 
relates  to  supervisors  was  under  consideration.  The  gentleman  from  Brunswick  (Mr. 
Turnbull)  offered  an  amendment,  and  a  substitute  therefor  was  proposed  by  the  gentle- 
man from  Albemarle  (Mr.  Boaz),  which  is  the  pending  question. 

Mr.  Turnbull:  Mr.  Chairman,  I  desire  to  say  a  few  words  with  respect  to  these 
amendments,  in  order  that  my  position  with  reference  to  them  may  be  more  fully  under- 
stood. 

I  wish  to  state  in  the  outset  that  I  hope  the  members  of  the  Committee  on  the 
Organization  and  Government  of  Counties  will  not  understand  that  I  am  criticising  at 
all,  their  action  as  to  this  matter,  but  I  want  them  to  remember  that  there  are  only 
fifteen  members  of  this  Convention  on  that  committee  and  there  are  eighty-four  mem- 
bers who  are  not  on  the  committee.  The  eighty-four,  prior  to  the  time  when  this  report 
was  submitted  to  the  Convention,  had  no  opportunity  to  know  the  views  or  the  matters 
that  were  discussed  before  that  committee.  Hence,  the  only  way  to  perfect  their  report, 
if  there  be  any  error  in  it,  is  for  the  other  eighty-four  members,  when  they  have  examined 
the  question,  to  present  their  views  to  the  Committee  of  the  Whole,  in  order  that  the 
entire  membership  may  determine  what  provision  as  to  this  matter  is  best  to  be  put  into 
the  Constitution.  Unless  we  undertake  to  do  that,  it  seems  to  me  we  will  never  get  at  the 
right  of  it. 

The  object  of  every  member  of  this  Convention  should  be  to  have  put  into  the  Con- 
stitution what  he  thinks  is  the  right  provision.  I  am  not  opposed  to  the  present  Consti- 
tution or  any  section  of  it  which  agrees  with  my  views  in  respect  to  these  matters,  and 
the  only  way  in  which  we  can  get  a  proper  Constitution  framed  is  for  us  to  judge  by  what 
has  been  done,  whether  it  is  just  and  right  that  a  provision  should  be  retained  or  whether 
another  provision  should  be  substituted  in  its  place.    In  other  words,  we  have  to  deter- 
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mine  by  our  experience  and  the  information  we  have  in  the  consideration  of  these  mat- 
ters. 

That  is  the  reason  why  I  on  Saturday  stated  to  the  members  of  the  committee  that 
I  was  in  hopes  that  if  they  did  not  agree  in  any  respect  with  the  amendment  I  had 
offered  they  would  indicate  by  amendments  wherein  they  did  not  agree,  so  that  we 
could  have  before  the  Convention  the  views  of  all  in  reference  to  this  matter  and  pass 
on  each  amendment  and  get  at  what  the  majority  think  is  right.  That  is  the  only  way  in 
which  we  can  properly  consider  these  matters. 

Now,  there  is  no  material  difference  between  the  views  of  the  gentleman  from  Albe- 
marle (Mr.  Boaz)  and  myself.  My  amendment  has  two  purposes  in  \iew.  One  is  to 
require  the  board  of  supervisors  to  meet  once  regularly  in  every  month,  and  my  friend 
from  Albemarle  has.  simply  added  to  that  portion  of  it  "or  at  such  other  times  as  they 
may  deem  proper."  I  see  no  ohjection  to  that,  because  my  idea  in  fixing  the  twelve 
regular  meetings  was  that  they  could  have  any  other  meetings  they  might  think  proper, 
but  that  they  must  have  twelve. 

Now,  I  desire  to  emphasize  why  I  think  that  is  necessary.  The  present  system  of 
management  of  county  affairs  in  my  judgment  is  a  bad  one,  because  it  is  a  system  com- 
pased  of  the  county  court  in  part  and  the  board  of  supervisors  in  part,  and  in  the  way 
in  which  it  is  administered  now,  if  any  accident  happens,  the  board  of  supervisors  say 
the  county  court  is  responsible,  and  the  county  court  says  the  board  of  supervisors  is 
responsible.  My  object  is  to  put  upon  one  body  the  responsibility  of  county  affairs,  and 
if  that  is  to  be  the  board  of  supervisors  it  ought  to  have  regular  sessions  so  that  the 
people  can  know  when  it  is  going  to  meet.   Now,  that  is  my  purpose. 

Why  do  I  say  that,  sir?  Because  under  the  present  system — this  is  an  important 
matter  in  my  judgment — the  board  of  supervisors  are  required  to  mieet  in  regular  ses- 
sion but  once  in  each  year,  and  the  only  way  to  call  a  meeting  of  the  board  is  for  two 
members  of  the  board  to  get  together  and  summon  the  others.  They  furnish  to  the  clerk 
of  the  court  a  memorandum  signed  by  them  requesting  him  to  summon  the  other  mem- 
bers of  the  board  tO'  meet  them  on  a  certain  day.  There  is  no  law  requiring  publication 
of  notice  of  that  meeting.  Any  man  who  has  a  claim  against  a  county  can  go  and  get 
twO'  members  of  the  board  of  supervisors  to  sum^mon  the  others,  and  the  matter  may  be 
passed  on  without  the  people  of  the  county  knowing  anything  at  all  in  reference  to  it.  T 
say  that  system  is  wrong,  and  that  the  only  way  to  get  a  proper  system  is  to  require 
that  the  board,  which  passes  upon  county  matters,  and  the  allowance  of  claims  against 
the  county — one  of  the  most  important  things  in  connection  with  their  duties — shall  have 
open  sessions  regularly,  so  that  the  people  can  understand  what  it  is  going  to  do  and  so 
that  if  they  have  any  objections  to  any  of  these  things  being  done  they  will  have  the 
right  and  the  opportunity  to  be  there  and  object. 

Not  only  is  that  true,  but  the  people  of  the  county  who  have  claims  against  the 
county  should  have  the  right  to  know,  at  stated  periods,  when  the  board  is  going  to  meet, 
so  that  they  can  go  there  without  having  to  run  around  and  find  out  when  the  board  is 
going  to  meet.    That  is  my  judgment  in  reference  to  this  matter. 

Some  gentlemen  have  suggested  that  in  the  small  counties  it  would  be  a  useless 
expense  to  require  the  board  to  meet  once  a  month.  Now,  those  counties  must  be  few, 
H  seems  to  me,  because  there  is  business  of  the  county  being  done  each  month  in  the 
way  of  repairing  roads  and  bridges  and  things  of  that  kind,  and  if  they  are  working  on 
a  cash  basis  the  man  wants  his  money  as  soon  as  he  does  his  work,  and  he  ought  to  have 
it,  in  order  to  get  the  work  done  at  the  lowest  possible  limit.  There  must  be  a  meeting 
of  the  board  of  supervisors  to  pass  on  these  claims.  I  believe  by  having  regular  meet- 
ings once  a  month  even  in  the  small  counties,  the  amount  saved  by  that  procedure  and 
by  considering  the  claims  that  come  up  in  that  regular  way  will  save  to  the  county  more 
than  the  expense  of  the  meeting  of  the  board  of  supervisors.   I  am  satisfied  this  is  true. 

I  found  out  another  thing.  In  some  of  these  small  counties  under  special  acts  of  the 
Legislature  the  members  of  the  board  of  supervisors  get  more  than  they  do  in  large 
counties.    That  is  a  wrong  state  of  affairs,  because  the  boards  of  supervisors  all  over 
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the  State  should  be  paid  the  same  amount  for  their  services.  So  much  on  the  question 
ol:  the  hoards  meeting  regularly. 

The  gentleman  from  Albemarle  proposes — and  my  amendment  does  not  disagree 
vs'ith  that  at  all — to  put  in  a  provision  that  they  shall  meet  twelve  times  a  year  and  at 
such  other  times  as  they  may  deem  proper.  I  have  no  objection  in  the  world  to  that, 
because  1  think  under  my  amendment  they  would  have  the  right  to  do  that  also. 

Now,  as  to  the  next  difference,  the  examination  of  the  commissioners'  books.  I 
undertook  to  explain  fully  my  idea  with  respect  to  that  matter,  but  I  find  there  are  a 
number  of  members  present  this  morning  who  were  not  present  then,  and  I  desire  to 
explain  my  position  in  reference  to  it. 

The  present  Constitution  requires  that  the  board  of  supervisors  shall  examine  the 
commissioners'  books.  I  want  to  say  that  that  was  tried  and  it  proved  an  utter  failure. 
The  board  of  supervisors  cannot  properly  examine  the  commissioners'  books,  because 
they  are  not  familiar  with  that  work,  and  the  Legislature,  recognizing  that  fact,  passed 
a  law  requiring  the  clerk  of  the  cotirt  to  examine  the  commissioners"  books,  and  requir- 
ing the  commissioners  of  the  revenue  to  assist  him.  So  that  provision  of  the  Constitu- 
tion at  present  is  a  dead  letter  in  Virginia.  It  has  been  changed  by  the  Legislature  in 
fact,  w^hen  they  did  not  have  a  right  to  change  it  in  terms.  •  I  say  that  when  by  practical 
experience  a  provision  in  the  Constitution  has  proved  to  be  a  dead  letter  and  has  proved 
to  be  wrong,  we  should  take  that  provision  out  of  the  Constitution. 

Now,  in  reference  to  the  equalization  of  A-altiation,  let  us  see  exacth'  what  is  the 
language  of  the  Constitution  and  of  the  report: 

Examine  the  books  of  the  commissioners  of  the  revenue  • 

Says  the  Constitution  and  the  provision  in  the  report  of  the  majority  of  the  com- 
mittee— 

Regulate  and  equalize  the  valuation  of  property. 

I  say  that  is  a  dead  letter  and  it  ought  not  to  be  there.  Why  do  I  say  so?  I  dare 
say  there  is  not  a  member  of  this  Convention  who  ever  heard  of  its  being  undertaken  by 
the  board  of  supervisors  to  equalize  the  valuation  in  the  county,  and  if  you  will  think 
about  it  a  minute  yoti  will  see  that  to  do  so  is  totally  impracticable.  In  the  first  instance, 
if  the  commissioners  of  the  revenue  discharge  their  duty  there  could  not  be  any  in- 
equality in  valuation.  The  Legislature  has  recognized  the  fact  that  it  is  impossible  for 
the  board  of  supervisors  to  carry  it  out  and  passed  a  law  to  have  it  done  in  another  way. 

Now,  what  has  the  Legislature  done?  The  commissioner  of  the  revenue  comes  to 
my  house  to  assess  my  property.  The  law  requires  me  to  furnish  him  with  a  list  of  my 
property,  not  of  the  valuation  that  i  put  it,  but  only  a  list  of  my  cattle,  a  list  of  my  hogs 
and  sheep  and  personal  property  of  every  kind  and  description,  and  a  list  of  the  bonds 
that  I  have  in  my  possession.  Then  the  law  requires  the  commissioner  to  put  a  valua- 
tion upon  that  property  by  viewing  it  himself  and  what  is  the  provision  of  law  in  case  he 
and  the  owner  do  not  agree?  I  stated  it  on  Saturday,  but  I  prefer  to  read  it  from  the 
statute  in  order  that  the  matter  may  be  fully  understood: 

If  any  person  consider  himself  aggrieved  by  the  valuation  of  the  commissioner, 
such  person  and  the  commissioner  shall  each  choose  one  discreet  voter,  to  whom  shall 
be  referred  the  matters  in  controversy,  and  their  decision,  or  that  of  an  umpire  chosen 
by  them,  shall  be  final. 

I  ask  when  that  law  is  complied  with,  how  can  the  board  of  supervisors  equalize 
anything,  because  the  decision  of  the  men  selected  and  of  the  umpire  must  be  final? 
How  are  you  going  to  change  it? 

The  law  says  that  the  valuation  fixed  by  the  commissioner  of  the  revenue  shall  be 
the  cash  value  in  the  county  in  which  the  assessment  is  miade.  If  that  is  the  case,  the 
valuation  is  bound  to  be  uniform. 
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The  difficulty  with  the  system  is  not  in  the  equalization  but  it  is  in  putting  a  proper 
value  upon  the  property;  that  is  all.  My  friend  from  Rockingham  (Mr.  Keezell)  sug- 
gested that  if  the  commissioner  in  one  section  of  the  county  wished  to  put  up  cattle  and 
other  property  higher  than  another  commissioner  it  would  be  the  duty  of  the  board  of 
supervisors  to  equalize  the  rate  of  assessment  on  that  property.  How  would  they  do  it? 
They  could  not  equalize  it.  The  only  thing  they  could  do,  if  they  could  do  that,  would 
be  to  go  into  the  district  and  see  \\^hether  the  commissioner  made  a  mistake,  and  if  they 
undertook  to  do  that  this  section  of  the  statute  would  be  right  in  the  teeth  of  their  action, 
because  the  board  of  supervisors  would  have  valued  their  property  while  the  statute  pro- 
vides that  two  men  shall  be  selected  with  an  umpire  to  fix  the  value  when  there  is  a 
controversy. 

Mr.  Bouldin:  If  there  were  a  conflict  between  the  constitutional  provision  and  the 
act  of  Assembly,  which  would  prevail? 

Mr.  Turnbull:  Of  course  the  Constitution  would  prevail,  but  the  Constitution  has 
got  to  be  put  in  operation  by  the  Legislature,  and  there  is  no  act  putting  this  provision 
of  the  Constitution  in  operation  that  I  have  been  able  to  find.  So  it  is  a  dead  letter,  and 
instead  of  undertaking  to  carry  out  that  provision  the  Legislature  put  another  provision 
in  place  of  it;  and  1  say  that  is  what  we  ought  to  do  now. 

You  cannot  equalize  property  in  any  way  in  the  world  if  the  commissioners  of  the 
revenue  have  put  the  cash  value  on  the  property,  because  that  is  right,  and  you  cannot 
get  away  from  that.  Now,  the  same  is  true  in  reference  to  every  species  of  property. 
If  the  commissioners  of  the  revenue  discharge  their  duty  there  cannot  be  any  inequality. 

In  the  instance  the  gentleman  from  Rockingham  has  mentioned,  what  would  the 
board  have  to  do?  It  must  cut  down  the  assessment  in  the  district  where  the  commis- 
sioner of  the  revenue  has  fixed  what,  according  to  his  conscientious  idea,  is  the  proper 
valuation,  and  to  do  that  it  would  have  to  go  into  the  other  districts  and  see  whether 
that  should  be  done  or  not.  If  the  board  should  find  that  in  four  out  of  five  districts  in 
the  county  the  commissioners  of  the  revenue  had  not  put  a  proper  valuation  on  the 
property,  what  would  it  have  to  do?  It  would  have  to  raise  the  assessment.  In  other 
words,  then,  you  would  make  the  board  of  supervisors  the  comm;issioners  of  the  revenue 
for  the  county,  that  is  all,  when  the  law  provides  that  the  commissioner  of  the  revenue 
and  the  man  himself,  if  there  is  a  disagreement  in  reference  to  the  valuation,  shall  choose 
two  persons  and  they  an  umpire  to  determine  what  the  valuation  shall  be. 

My  v/hole  idea  in  reference  to  this  matter  is  that  we  ought  not  to  retain  in  the 
Constitution  a  provision  that  practical  experience  has  demonstrated  is  not  proper!:/ 
there  and  is  of  no  good,  if  I  may  use  such  an  expression,  and  one  which  the  Legislature 
has  recognized  as  being  totally  futile  in  its  effect  and  in  the  accomplishment  of  whiit 
was  intended  to  be  accomplished. 

The  only  difference  between  my  .proposition  and  that  of  the  gentleman  from  Albe- 
marle (Mr.  Boaz)  is  that  he  proposes  to  prescribe  in  one  instance  what  shall  be  the  duty 
of  the  board  of  supervisors.  He  provides  that  they  shall  fix  the  county  and  district  levies 
for  the  ensuing  year  and  perform  such  other  duties  as  shall  be  required  of  them  by  law. 
My  provision  is  simply  that  the  board  of  supervisors  shall  meet  regularly  once  a  month 
and  perform  such  duties  as  may  be  prescribed  by  law.  I  have  no  objection  in  the  worm 
to  inserting  the  provision  of  the  gentleman  from  Albemarle  so  as  to  designate  what  their 
duties  shall  be;  and  that  is  what  I  stated  on  Saturday.  Either  provision,  in  my  judg- 
ment, would  answer  the  purpose,  and  if  the  Legislature  can  devise  a  better  scheme 
than  that  already  in  the  statute  for  the  purpose  of  fixing  and  equalizing  the  valuation  of 
property  they  could  do  it,  and  would  not  be  bound  down  to  what  is  in  the  Constitution. 

These  are  my  views  upon  this  question,  and  I  have  presented  them  because  I  felt 
it  was  my  duty  to  do  so.  I  think  it  is  due  to  the  members  of  this  committee  that  each 
nuember  who  has  had  practical  experience  in  the  operation  of  these  things  should  give 
to  the  committee  the  benefit  of  his  practical  experience  in  order  that  we  may  get  this 
provision  of  the  Constitution  fixed  in  the  manner  in  which  it  should  stand.  I  hope  this 
committee  will  view  in  that  light  the  position  I  have  taken,  and  that  it  will  be  the 
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pleasure  of  the  committee  to  adopt  the  suggestion  either  of  the  gentleman  from  Albe- 
marle or  myself  in  reference  to  this  matter. 

Mr.  Boaz:  Mr.  Chairman,  I  simply  wish  to  repeat,  for  the  benefit  of  those  who 
were  not  here  last  Saturday,  my  reasons  for  proposing  my  amendment.  I  agree  with 
the  gentleman  from  Brunswick,  but  I  still  think  it  is  necessary  that  my  amendment 
should  be  adopted. 

I  do  not  wish  to  restrict  the  Legislature  to  only  one  method  of  auditing  the  accounts 
of  the  county.  If  we  insert  a  provision  that  it  shall  be  the  duty  of  the  board  of  super- 
visors to  audit  the  accounts,  then  that  will  be  the  only  method  that  can  be  prescribed, 
and  the  Legislature  will  be  cut  off  hereafter  from  devising  any  better  method.  I,  there- 
fore, must  insist  upon  my  amendment. 

As  I  understand  the  law  (I  do  not  know  much  about  it,  but  from  what  the  lawyers 
tell  me),  this  point  was  raised  when  the  commissioners  of  valuation  bill  was  before  the 
Supreme  Court.  They  raised  the  point  that  the  Constitution  put  the  duty  of  assessing 
property  upon  the  commissioners  of  the  revenue  and  that  they  alone  could  perform  that 
duty,  and  that  therefore  a  provision  which  put  the  duty  of  assessing  certain  classes  of 
property  upon  other  officers  was  unconstitutional.  The  court  did  not  pass  upon  that 
point,  but  since  it  was  raised  by  good  lawyers  and  insisted  upon,  I  should  think  there 
was  something  in  it.  I  feel  that  if  we  prescribe  here  that  it  shall  be  the  duty  of  the 
board  of  supervisors  to  audit  the  accounts  of  the  county  we  would  be  limited  to  that 
method  of  auditing,  and  it  would  not  be  possible  for  the  Legislature  hereafter  to  pre- 
scribe a  different  method.    That  is  my  reason  for  putting  in  that  limitation. 

I  also  provide  that  they  shall  meet  once  a  month  at  fixed  periods.  The  reason  why 
1  put  in  a  provision  for  meeting  at  fixed  periods  is  to  give  notice  to  the  people,  so  that 
they  miay  know  when  the  boardof  supervisors  meet  and  if  they  have  any  business  before 
the  board  they  would  know  when  to  come  there.  Very  frequentlj^  people  are  put  to  con- 
siderable inconvenience  by  not"" knowing  when  the  board  is  going  to  meet.  The  reason 
why  I  propose  to  require  that  they  shall  once  every  month  is  to  meet  somewhat  the 
demand  that  is  being  made  here  that  the  people  are  clamoring  for  a  monthly  meeting 
and  for  that  reason  they  wish  to  retain  the  county  courts.  I  thought  this  would  afford 
the  people  an  opportunity  of  meeting  once  a  month  if  they  choose  to  do  so,  if  they 
wanted  a  pretext  to  meet  and  could  not  do  so  voluntarih^  I  do  not  think  it  is  absolutely 
necessary  that  they  should  have  a  meeting  of  the  board  in  all  the  counties  as  often  as 
twelve  times  a  year,  and  I  do  not  insist  very  much  upon  that  provision,  but  I  thought  if 
the  people  wanted  to  have  it  they  could  have  it. 

Mr.  Barham:  Mr.  Chairman,  I  fully  coincide  with  the  view  of  that  amendment.  I 
have  the  honor  to  be  a  member  of  the  board  of  supervisors  of  my  county.  We  have  ten 
meetings  in  a  year.  We  do  not  meet  in  August  and  we  do  not  meet  in  December.  We 
find  that  this  system  works  very  well.  We  also  have  meetings  for  auditing  accounts, 
and  a  notice  of  the  meetings  are  published  in  the  county  newspaper.  At  our  niieetings 
the  attendance  is  almost  as  great  as  the  attendance  on  court  days.  The  people  come 
there  and  they  are  perfectly  satisfied  with  the  system.  Our  board  is  considered  to  be 
as  responsible  a  board  as  there  is  in  the  State.  I  hope  the  amendment  of  the  gentleman 
from  Brunswick  will  be  adopted. 

Mr.  W.  A.  Anderson:  Mr.  Chairman,  I  should  like  to  have  the  attention  of  the  com- 
mittee for  a  moment  in  reference  to  these  amendments. 

I  am  satisfied  that  a  monthly  meeting  of  the  board  of  supervisors  is  not  necessary. 
From  my  observation  meeting  once  in  three  months,  has  frequently  been  sufficient  to 
meet  all  the  requirements  of  the  different  counties.  Certainly  bi-monthly  meetings 
would  be  ample  to  discharge  all  the  necessary  duties  of  these  boards. 

Mr.  Turnbull:    How  often  does  your  board  of  supervisors  meet  now? 

Mr.  W.  A.  Anderson:  Sometimes  it  meets  every  month,  sometimes  it  meets  once  in 
three  months,  sometimes  it  meets  three  times  a  year,  just  as  the  requirements  of  the 
business  of  the  county  make  it  necessary. 

Mr.  Turnbull:  The  point  I  wish  to  bring  out  is  whether  it  does  not  meet  at  least 
ten  times  in  a  year. 
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Mr.  W.  A.  Anderson:  I  think  not.  I  do  not  think  it  would  average  more  than  six 
meetings  in  a  year. 

Mr.  Barham:  Will  the  gentleman  allow  me  to  ask  him  how  the  people  of  his  county 
know  when  the  board  is  going  to  meet? 

Mr.  W.  A.  Anderson:  I  have  no  objection  to  an  amendment  requiring  the  boards 
to  meet  at  stated  intervals.  I  do  not  think  they  ought  to  be  required  to  meet  every 
m.onth,  as  is  proposed  by  the  gentleman  from  Brunswick. 

Mr.  Thornton:  Would  not  that  be  a  matter  which  would  address  itself  to  the  Legis- 
lature to  remedy,  and  should  we  undertake  to  legislate  in  the  Constitution  by  providing 
how  often  the  board  of  supervisors  shall  meet,  and  actually  state  in  the  Constitution  ai: 
the  sam.e  time  that  the  dates  shall  be  published? 

Mr.  W.  A.  Anderson:  I  think  v/e  can  safely  leave  all  those  matters  to  the  Legis- 
lature and  to  the  several  boards  of  supervisors.  The  necessities  or  wants  of  different 
counties  vary,  and  it  is  impossible  to  prescribe  an  arbitrary  rule  that  will  satisfy  every 
community. 

Now,  sir,  one  of  the  principal  features  of  the  amendmient  of  the  gentleman  from 
Albemarle  (Mr.  Boaz)  is  that  it  strikes  from  the  committee's  report  the  requirement 
tliat  the  board  of  supervisors  shall  audit  the  accounts  of  the  county. 

Mr.  Chairman,  I  can  conceive  of  no  tribunal  and  of  no  officer  that  could  so  efficiently 
discharge  this  duty  as  the  board  of  supervisors  of  the  county.  In  several  counties  of  the 
State,  with  the  action  of  whose  boards  of  supervisors  I  am-  familiar,  this  provision  of  the 
Constitution  is  carried  out.  The  trouble  is  that  the  boards  of  supervisors  of  certain 
counties  in  the  State  have  failed  to  discharge  this  duty.  In  those  counties  in  which  it 
has  been  discharged  the  accounts  of  the  treasurer  and  all  claims  against  the  county  are 
audited  by  the  board  of  supervisors,  and  settlements  are  made  with  the  treasurers  of  the 
county  as  carefully  as  a  settlement  would  be  miade  by  a  master  in  chancery  of  the 
accounts  of  a  fiduciary. 

It  is  the  best  system  that  can  be  devised,  and  I  do  hope  that  the  Convention  will 
not  strike  it  from  the  Constitution.  If  it  has  not  operated  satisfactorily  in  any  of  the 
counties  of  the  State  it  is  because  the  boards  of  supervisors  have  failed  to  discharge, 
their  duties.    I  hope,  sir,  the  provision  will  be  allowed  to  remain  in  the  Constitution. 

Mr.  Turnbull  I  should  like  to  say  one  word  to  my  friend  before  he  takes  his  seat. 
1  am  not  objecting  to  a  settlement  of  the  accounts  by  the  board  of  supervisors.  I  simply 
object  to  placing  this  limitation  in  the  Constitution  upon  the  equalization  of  property 
when  it  is  a  duty  which  the  board  of  supervisors  never  have  performed. 

Mr.  W.  A.  Anderson:  I  know  that  formerly  in  the  county  which  I  have  the  honor 
in  part  to  represent  here  it  was  regularly  done,  and  most  satisfactorily  done,  by  the 
board  of  supervisors.  The  supervisor  for  the  district  went  over  the  commissioner's 
book  with  the  commissioner  himself,  and  verified  the  commissioner's  book  and  corrected 
errors,  spending  several  days  in  each  year  in  discharging  that  duty. 

Mr.  Boaz :  If  v/e  prescribe  here  that  it  shall  be  the  duty  of  the  supervisors  to  audit 
the  accounts  can  the  Legislature  then  prescribe  that  it  shall  be  the  duty  of  a  different 
officer  or  officers  to  audit  the  accounts?    Will  we  not  be  tied  down  to  that  one  method? 

Mr.  W.  A.  Anderson:  I  doubt  whether  the  Legislature  could  prescribe  another 
method,  but  1  do  not  think  that  either  the  Legislature  or  this  Convention  can  devise 
any  better  scheme  for  auditing  the  accounts  than  by  requiring  the  board  of  supervisors 
to  do  it.  The  board  of  supervisors  is  the  legislative  board  of  the  county,  and  they  can 
have  it  done  either  directly  or  through  commissioners,  as  is  done  in  some  of  the 
counties.  In  the  county  of  Rockbridge,  ever  since  the  adoption  of  the  Underwood  Con- 
stitution, a  commission  has  been  appointed  by  the  board  of  supervisors  who  carefully 
audited  the  accounts  of  the  county.  They  audited  the  claimis  against  the  county  and 
made  a  settlement  with  the  county  treasurer  annually. 

Mr.  Boaz:  It  is  a  well-known  fact  that  there  have  been  a  great  many  defalcations 
on  the  part  of  treasurers.  If  the  boards  of  supervisors  had  done  their  duty  and  properly 
audited  the  accounts  of  the  treasurers  at  frequent  intervals,  would  it  have  been  possible 
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for  those  defalcations  to  have  occurred,  or  at  least  to  have  amounted  to  such  large 
amounts  as  they  have  done? 

Mr.  W.  A.  Anderson:  I  agree  entirely  with  my  friend  from  Albemarle  that  the  very 
best  remedy  which  can  be  devised  to  prevent  defalcations  by  treasurers  is  to  require 
them  to  make  frequent  settlements.  'I  do  not  know  of  a  county  in  which  the  provision 
in  the  present  Constitution  is  carried  out  by  the  board  of  supervisors  and  the  accounts 
of  the  treasurer  are  audited  by  the  board,  where  there  has  ever  been  a  defalcation.  It 
is  the  surest  guarantee  against  it.  For  that  reason,  I  hope  the  provision  will  be  retained 
in  the  Constitution. 

Mr.  C.  J.  Campbell  Mr.  Chairman,  I  did  not  intend  to  say  anything  on  this  subject, 
but  I  do  want  to  say  a  few  words  in  behalf  of  the  amendment  of  my  friend  from  Bruns- 
wick (Mr.  Turnbull).  There  is  nothing  which  illustrates  and  demonstrates  like  practical 
experience,  and  I  wish  to  point  out  the  practical  operation  in  two  counties  in  my  section 
of  the  State. 

Many  years  ago  in  the  county  of  Amherst  its  board  of  supervisors  did  not  meet 
regularly  and  monthly.  About  twelve  or  fifteen  years  ago  our  board  began  to  meet 
regularly  every  month,  the  first  Tuesday  in  each  month,  and  to-day  in  Amherst  county 
by  that  systematic  business  way  of  meeting,  our  county  warrants  are  as  good  as  any 
man's  check. 

There  is  a  county  adjoining  mine  where  the  board  of  supervisors  do  not  meet 
monthly,  where  they  do  not  meet  regularly,  but  simply  have  called  meetings,  if  you  get 
its  warrants  you  must  have  them  shaved  and  one  gets  anything  he  can  for  them.  A 
few  months  ago  I  happened  to  have  a  little  experience  of  this  kind  in  that  county.  It 
was  an  order  of  the  court  and  had  to  be  certified  by  the  judge  and  paid  by  the  board  of 
supervisors;  in  other  words,  a  warrant  had  to  be  issued  for  the  amount.  I  asked  when 
the  board  of  supervisors  would  meet,  for  I  wanted  to  obtain  a  warrant.  No  one  could 
tell  me.  The  result  was  that  I  went  down  there  and  I  met  a  lawyer.  I  said  "here  is 
some  county  paper;  what  will  you  give  me  for  it?"  The  order  was  for  twentj'  dollars. 
He  said  he  would  give  me  fifteen  dollars,  and  I  took  his  check  for  it.  I  was  willing  to 
take  anything  I  could  get  for  it. 

The  people  want  to  know  when  the  board  of  supervisors  are  going  to  meet;  and  I 
wish  to  say  here  that  it  is  due  to  the  people  of  this  State  that  their  boards  of  super- 
visors should  be  required  by  a  constitutional  provision  to  meet  regularly  once  a  month. 
I  believe  it  is  intended  by  this  Convention  that  the  boards  of  supervisors  in  every 
county  in  the  State  shall  have  charge  absolutely  of  all  its  county  affairs.  If  that  is  the 
intention  of  the  Convention,  then  let  us,  by  a  constitutional  provision,  require  the  board 
of  supervisors  to  meet  regularly  and  monthly,  so  that  the  people  of  each  county  will 
know  when  the  board  are  going  to  meet. 

Mr.  Chairman,  if  we  are  going  to  make  the  boards  of  supervisors  of  the  various 
counties  of  the  State  a  business  body  we  must  fix  a  time  in  the  Constitution  which  will 
require  them  to  meet  monthly  and  regularly  at  a  fixed  time,  and  let  the  people  know 
when  they  are  going  to  meet. 

Mr.  Willis:  You  referred  just  now  to  two  counties  and  pointed  out  the  difference 
in  the  value  of  w^arrants  between  the  two.  Do  you  attribute  that  difference  entirely  to 
the  fact  that  in  one  county  the  board  has  monthly  meetings  and  in  the  other  it  has  not? 

Mr.  C.  J.  Campbell:  I  say  that  to  a  great  extent  it  is  due  to  that  fact.  I  will  say, 
furthermore,  that  it  is  also  due  to  my  county  having  a  business  treasurer,  and  the  other 
county  has  not.    I  will  admit  that  that  has  something  to  do  with  it,  too. 

Mr.  Chairman,  there  is  a  connecting  link  here  between  the  board  of  supervisors  and 
the  treasurer,  and  when  we  require  by  constitutional  provision  that  the  board  of  super- 
visors shall  meet  regularly,  and  the  people  will  know  it  and  parties  whom  the  county 
■owes  will  know  that  they  are  going  to  get  county  paper  at  a  fixed  time,  the  treasurer 
will  hereafter  make  provision  to  pay  the  warrants  promptly. 

It  is  due  to  the  people  that  this  Convention  should  fix  a  time,  as  provided  by  the 
amendment  of  the  gentleman  from  Brunswick,  for  the  board  of  supervisors  to  meet; 
and  I  say  it  will  be  more  important  in  the  future  than  it  has  been  in  the  past,  because 
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it  is  proposed  to  impose  upon  the  board  of  supervisors  greater  duties  and  more  re- 
sponsible duties. 

A  gentleman  on  the  floor  whispered  to  me  just  now  that  it  would  be  too  great  an 
expense.  The  law  of  the  State,  I  believe,  fixes  the  maximum  salary  of  a  member  of 
the  board  of  supervisors  at  thirty  dollars,  with  mileage.  Now,  when  a  member  of  the 
board  of  supervisors  is  elected  he  knows  that  he  is  going  to  get  thirty  dollars  and 
mileage,  and  if  he  does  not  want  to  accept  the  job,  let  him  not  run  for  it.  If  other 
counties  are  like  mine,  there  are  always  about  a  dozen  candidates  for  a  supervisorship. 
If  the  Convention  proposes  to  give  the  counties  of  the  State  a  good  business-like  govern- 
ment, we  should  insert  in  the  Constitution  a  provision  that  the  board  of  supervisors  shall 
have  monthly  meetings  and  let  it  go  forth  to  the  public  by  constitutional  provision  and 
by  full  notice  that  the  board  of  supervisors  will  meet  monthly  whether  they  want  tO' 
meet  or  not.  Then  we  shall  have  a  business-like  county  system.  Otherwise  we  shall 
not  have  it. 

I  hope,  Mr.  Chairman,  the  amendment  offered  by  the  gentleman  from  Brunswick 
will  be  adopted. 

Mr.  Parks:  Mr.  Chairman,  it  seems  to  me  that  the  Convention  ought  not  to  lose 
sight  of  the  fact,  which  I  think  is  a  fundamental  fact  in  reference  to  constitution- 
making.  We  ought  not  to  engraft  any  provision  as  a  part  of  this  Constitution  that  is 
not  necessarily  by  its  very  nature  fixed  and  permanent.  We  should  leave  everything 
else  to  the  Legislature  to  be  fixed  by  that  body  as  conditions  may  confront  them  and  as 
circumstances  may  change. 

The  provision  is  that  the  board  of  supervisors  shall  audit  the  accounts  of  the 
counties.  In  this  discussion  it  has  come  out  that  in  at  least  one  of  the  counties  that  is 
not  done,  but  that  commissioners  are  appointed  to  audit  the  accounts.  What  right 
have  they  to  do  that  when  the  Constitution  provides  a  way? 

Then  it  is  proposed  to  provide  that  the  board  of  supervisors  shall  settle  the  accounts 
of  the  treasurer.  In  the  Legislature,  while  I  had  the  honor  of  being  a  member  of  that 
body,  this  question  frequently  came  up  and  this  state  of  things  was  divulged:  The 
treasurer  would  come  before  the  board  of  supervisors  at  the  time  fixed  by  law  and  say, 
"Here  is  my  account;  here  are  my  vouches;"  and  he  would  present  a  bundle  of  vouchers, 
and  say,  "Here  is  what  I  have;"  and  the  board  of  supervisors  would  take  the  treasurer's 
word  for  it  and  not  examine  a  single  voucher  and  never  go  to  the  bank  to  see  whether 
the  balance  that  he  said  was  to  his  credit  in  the  bank  was  there  or  not,  whether  it  was 
county  funds  or  State  funds  or  money  arising  from  the  collection  of  license  taxes,  or 
what  it  was.  Now,  if  we  impose  that  duty  upon  the  board  of  supervisors,  the  Legislature 
cannot  go  outside  of  the  Constitution. 

I  understand  that  there  are  already  two  amendments  pending,  and,  therefore, 
another  amendment  is  not  in  order,  but  I  desire  to  give  notice  that  I  shall  offer  the 
following  amendment  to  this  section:  After  the  word  "county,"  in  the  eighth  line,  1 
shall  move  to  strike  out  the  balance  of  the  section  and  to  insert: 

Who  shall  meet  at  fixed  periods  and  as  often  as  may  be  necessary,  and  perform 
such  duties  as  may  be  required  by  law.  •  |j 

If  it  is  necessary  for  the  board  of  supervisors  to  meet  once  a  month,  it  can  be  fixed  j 

by  the  Legislature  or  by  the  board  of  supervisors  itself.    If  we  turn  over  to  the  board  ij 

of  supervisors,  which,  I  understand,  is  the  proposition,  and  will  very  likely  be  done,  \ 

all  the  work  of  opening,  maintaining,  and  keeping  in  order  the  roads,  they  will  have  j 
to  meet  once  a  month,  and  they  will  have  to  meet  oftener  than  once  a  month  in  very 

many  of  the  counties.    Therefore,  1  do  not  think  we  ought  to  say  that  they  shall  meet  j 

once  a  month  without  providing  that  they  may  meet  oftener  if  necessary.    We  should  ' 

not  fix  the  time,  but  should  leave  it  either  to  the  Legislature,  when  they  come  to  impose  I 

the  duties  on  the  supervisors,  or  to  the  board  of  supervisors  in  each  county,  to  determine  , 

the  time  when  they  shall  meet  and  how  often  they  shall  meet.  j 
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■\Mia.tever  is  of  a  nature  permanent  and  fixed  and  stable  let  us  put  in  the  Constitu- 
tion. Other  matters  will  necessarily  vary  by  the  conditions  that  arise  and  the  circum- 
stances that  may  attend  the  board  of  supervisors  and  the  people  in  each  county.  I  sug- 
gest that  we  leave  it  to  the  Legislature  and  to  the  various  boards  of  supervisors  to  fix 
these  matters  themselves  as  conditions  may  require. 

^Ir.  OTlaherty:  Mr.  Chairman,  I  wish  to  say  that  I  conctir  with  what  the  gentle- 
man from  Page  has  said,  i  want  to  say  a  few  Avords  on  behalf  of  the  small  cotmties  of 
this  State.  Gentlemen  look  at  it  from  the  view-point  of  the  large  counties.  I  have  looked 
over  the  statistics.  There  are  thirty-seven  counties  in  the  State  of  Virginia  which  have 
a  population  of  less  than  l(i,0(iO.  I  should  like  to  say  to  the  gentleman  from  Amherst 
that,  while  his  county  has  17,000  people,  the  business  of  which  has  to  be  looked  after 
by  the  supervisors  of  that  county,  he  will  find  that  James  City  county  has  only  3,688. 

Mr.  C.  J.  Campbell:    How  many  districts  are  there  in  James  City  county? 

Mr.  O'Flaherty:  It  does  not  make  any  difference  if  there  are  a  hundred  districts-. 
The  board  of  supervisors  have  to  look  out  for  the  business  of  just  as  many  people  as 
there  are  in  the  county. 

Mr.  C.  J.  Campbell:  In  my  county  we  have  four  districts,  and  each  supervisor  has 
about  4, .500  people  to  look  after.  It  does  make  a  difference  as  to  how  many  districts, 
there  are,  in  this  way.  In  James  City  county,  if  they  have  but  two  districts,  those  two 
supervisors  look  otit  for  abotit  the  same  number  of  people  as  each  of  the  four  super- 
visors in  my  county.    The  number  of  districts  does  make  a  difference. 

Mr.  O'Flaherty:  The  business  that  has  to  be  done  is  the  whole  business  of  the 
people.  It  does  not  make  any  difference  whether  you  segregate  it  or  not.  There  are 
thirty-seven  counties  in  the  State  of  Virginia  with  a  population  of  less  than  lu,000.  I 
will  read  you  some  of  the  smaller  counties.  Craig  county  has  only  4,000,  in  round  num- 
bers; Highland  county,  5,000;  James  City  county,  ;3,000;  New  Kent  county,  4. 865.  To 
require  those  small  counties  to  have  the  board  of  supervisors  meet  once  a  month  would 
be  to  go  right  back  on  what  we  are  endeavoring  to  do — ^to  save  the  expense  of  the  county 
court. 

We  are  endeavoring  to  save  the  expense  of  the  cotmty  courts,  and  the  Judiciary 
Committee,  I  understand,  will  recommend  that  the  county  courts  be  abolished  in  order 
that  we  may  save  that  expense;  and  yet  we  propose  to  turn  right  around  and  put  upon 
the  people  of  the  small  counties  the  absolute  necessity  of  having  their  boards  of  super- 
visors meet  once  a  month.  If  these  amendments  cVd  not  emanate  from  such  respectable 
sources  I  should  think  they  were  certainly  in  fun.  It  looks  to  me  ridiculous  for  us  to 
put  in  the  Constitution  a  provision  that  the  boards  of  supervisors  shall  meet  once  a 
month  in  the  small  counties.  It  looks  like  we  had  stooped  to  mere  trivialties;  and  I 
say  that  if  the  proposition  did  not  emanate  from  such  respectable  sources,  from  gentle- 
men for  whom  I  have  the  greatest  respect,  I  would  think  they  were  simply  endeavoring 
to  poke  fun. 

I  want  to  protest  on  the  part  of  the  small  counties.  Take  the  county  of  Rockingham. 
It  may  need  to  have  its  board  of  supervisors  meet  once  a  month,  and  they  do  meet  once 
a  month,  but  why  put  into  the  Constitution  what  the  board  of  supervisors  themselves  or 
the  Legislature  can  do?    We  make  ourselves  ridiculous. 

I  concur  with  the  gentleman  from  Page  that  there  are  certain  fundamental  principles 
which  we  should  follow.  We  ought  not  to  go  off  on  these  side  issues.  Are  you  going  to 
fix  the  salaries  besides?  I  protest  on  behalf  of  the  small  counties.  VTiile,  perhaps,  we 
ought  to  have  the  boards  meet  at  regular  periods  (and  I  said  to  the  gentleman  from 
Brunswick  the  other  day  that  I  was  in  favor  of  that )  and  while  it  may  be  wise  to  say 
that  the  meetings  shall  be  at  fixed  periods,  to  be  determined  by  the  Legislature,  to  say 
that  the  boards  of  supervisors  of  Warren  or  Clarke  -or  New  Kent  or  Craig  shall  meec 
once  a  month,  when  the  business  demands  that  they  shall  meet  only  once  a  year,  looks 
to  me  preposterous. 

Mr.  C.  J.  Campbell:  How  often  now  do  the  board  of  supervisors  of  your  countw 
meet? 
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Mr.  O'Flaherty:  I  do  not  think  they  average  a  meeting  more  than  twice  a  year.  [ 
will  say  to  the  gentleman  that  the  warrants  of  Warren  county  are  always  at  par. 
According  to  his  theory,  if  the  board  were  to  meet  once  a  month,  then  the  warrants  of 
the  county  would  go  up,  and  if  that  is  the  case,  why  do  you  not  have  them  meet  once  a 
week  and  then  the  warrants  would  go  above  par,  and  you  could  pay  off  your  debts  in 
that  way? 

Here  ensued  a  colloquy  between  Mr.  C.  J.  Campbell  and  Mr.  O'Flaherty,  as  to 
whether  it  was  necessary  to  have  a  meeting'of  the  board  of  supervisors,  in  order  to  have 
warrants  issued  for  work  done  by  the  county. 

The  Chairman:  Is  the  committee  ready  for  the  question?  The  pending  proposition 
is  the  amendment  offered  by  the  gentleman  from  Albemarle  (Mr.  Boaz)  as  a  substitute 
for  the  amendment  offered  by  the  gentleman  from  Brunswick  (Mr.  Turnbull). 

The  substitute  was  rejected,  there  being,  on  a  division,  ayes  12,  noes  38. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  proposed  by  the 
gentleman  from  Brunswick  (Mr.  Turnbull). 

Mr.  Eggleston:  I  offer  an  amendment  to  the  an^endment  of  the  gentleman  from 
Brunswick  (Mr.  Turnbull).  After  the  word  "month"  I  move  to  insert  the  following 
words : 

And  shall  authorize  no  expenditure  or  make  no  appropriation  of  money  except  at 
such  monthly  meetings. 

Mr.  Turnbull:    I  accept  the  amendment  to  the  amendment. 

Mr.  Parks:  Then  1  offer  a  substitute  for  the  whole.  I  move,  after  the  word 
"county,"  in  line  8,  to  strike  out  the  balance  of  the  section  and  insert: 

Who  shall  meet  at  fixed  periods  and  as  often  as  may  be  necessary  and  perform 
such  duties  as  may  be  required  by  law. 

The  Chairman:  The  question  is  on  agreeing  to  the  substitute  offered  by  the  gentle- 
man from  Page  (Mr.  Parks). 

The  substitute  was  agreed  to,  there  being,  on  a  division,  ayes  38,  noes  25. 

Mr.  Hunton:  1  desire  to  offer  an  amendment  to  section  2',  in  the  fifth  line,  where  I 
move  to  strike  out  the  words  "not  more  than  three  justices  of  the  peace." 

It  will  be  observed  that  by  this  section  three  justices  of  the  peace  are  enumerated 
among  the  elective  officers  of  the  country.  It  was  believed  by  the  Judiciary  Comniiitee 
that  the  justices  of  the  peace  were  a  part  of  the  judiciary  system  of  the  State  and  that 
it  was  proper  for  the  Judiciary  Committee  to  take  cognizance  of  the  justices  of  the 
peace  and  their  manner  of  election.  The  Committee  on  the  Judiciary  have  considered 
that  matter  with  great  care  and  have  reached  a  different  conclusion  from  that  of  the 
Committee  on  County  Organization. 

I  have  no  hesitancy  in  stating  to  this  body  what  was  the  conclusion  reached  by 
the  committee.  It  was  that  justices  of  the  peace  should  be  appointed  by  the  circuit 
court  instead  of  being  elected.  I  do  not  mean  to  argue  the  merits  of  that  question  nov/, 
but  I  merely  ask  this  body,  at  this  stage,  to  strike  those  words  out  of  the  report  of  the 
Committee  on  County  Organization,  in  order  that  the  matter  may  be  considered  when 
the  report  of  the  Judiciary  Committee  comes  before  this  body.  It  seems  to  me  to  be 
clear  that  justices  of  the  peace  are  a  part  of  the  judicial  system  of  the  State  and  should 
be  considered  along  with  it. 

The  motion  was  agreed  to. 

Mr.  Barbour:  I  move  as  an  amendment  to  section  2  to  strike  out  the  words  "one 
constable  and  one  overseer  of  the  poor"  in  lines  5  and  6.  I  think,  Mr.  Chairman,  that 
'there  is  no  necessity  for  making  these  offices  constitutional.  I  believe,  sir,  that  it  is  the 
best  public  policy  not  to  make  so  many  constitutional  offices,  but  to  leave  these  matters 
to  the  discretion  of  the  Legislature.  The  Legislature  can  appoint  these  officers.  It  may 
be  able  to  devise  some  better  system ;  and  I  hope  that  these  words  will  be  stricken  out. 

The  amendment  was  agreed  to,  there  being  on  a  division,  ayes  38,  noes  24. 
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Mr.  Eggleston:  I  wish  to  offer  an  amendment  to  section  2,  to  add  at  the  end 
thereof  the  following: 

The  board  of  supervisors  shall  authorize  no  expenditure  or  make  no  appropriation 
of  money  except  at  regular  meetings  to  be  fixed  by  law  . 

Mr.  Thomas  H.  Barnes:    The  committee  accepts  the  amendment. 

Mr.  Robertson:  Do  you  think  this  Constitution  ought  to  prohibit  that  being  done 
at  a  called  meeting  in  a  case  where  it  would  be  necessary  for  money  to  be  appropriated 
at  once?  Is  it  not  a  matter  to  be  left  to  some  extent  to  the  discretion  of  the  Legislature 
and  also  to  the  discretion  of  the  Legislature  and  also  to  the  discretion  of  the  board  of 
supervisors?  It  seems  to  me  you  can  readily  imagine  a  number  of  cases  where  it  might 
be  necessary  to  act  immediately  and  not  wait  for  a  regular  meeting.  The  instance  of  an 
epidemic  of  small-pox  is  suggested  to  me.  It  does  seem  to  me  that  we  are  violating 
every  principle  of  framing  constitutions  when  we  undertake  to  go  into  these  minor 
details  and  to  state  that  boards  of  counties  shall  not  or  shall  do  certain  things.  I  submit 
that  the  amendment  offered  by  the  gentleman  from  Page  covers  the  whole  matter  and 
leaves  the  v/hole  thing  to  the  Legislature  as  it  ought  to  be  left. 

Mr.  Eggleston:  I  thought  the  question  of  appropriations  by  the  boards  of  super- 
visors had  been  fully  discussed  heretofore.  The  object  of  my  amendment  is  just  what  I 
stated.  I  do  not  think  a  board  of  this  kind  should  have  the  authority  or  the  right  to 
appropriate  money  except  on  days  fixed  by  law,  when  the  taxpayers  and  the  people 
interested  knovf  that  the  board  is  going  to  meet  for  that  purpose. 

Now,  I  dare  say  that  it  is  the  experience  and  observation  of  almost  every  member 
of  this  Convention,  who  has  watched  the  proceedings  of  these  boards,  that  a  great  deal 
of  waste  takes  place  just  from  this  very  cause,  where  special  meetings  of  boards  are 
called  for  the  purpose  of  making  these  appropriations. 

I  do  not  think  such  a  restriction  is  unusual.  The  Constitution  undertakes  to  put 
limitations  on  the  Legislature  as  to  the  manner  in  which  they  shall  appropriate  money. 
It  must  be  done  in  a  certain  way.  We  put  those  limitations  on  the  Legislature  when 
they  go  to  appropriate  public  money.  Then,  why  is  it  out  of  place  to  put  similar  re- 
strictions on  the  board  of  supervisors  when  it  becomes  their  duty  to  do  the  same  thing? 

I  believe  that  if  this  method  is  adopted,  if  a  restriction  is  put  upon  the  board,  that 
they  shall  meet  on  fixed  days,  known  days,  when  they  make  appropriations,  it  will 
result  in  a  great  saving  to  the  tax-payers  of  the  State.  There  may  be  an  emergency  once 
in  a  lifetime  when  some  little  inconvenience  may  arise  from  it,  but  you  might  say  the 
same  thing  about  the  limitations  which  are  put  on  the  Legislature.  You  require  a 
recorded  vote.  You  require  a  majority  of  the  members  elected  to  vote  for  an  appro- 
priation to  be  made  by  the  Legislature.  Now,  here  you  have  absolutely  no  limitation  on 
this  board.  If  your  board  is  composed  of  five  men,  three  constitute  a  quorum  to  transpct 
business,  and  at  a  called  meeting,  when  there  are  only  three  present,  two,  or  less  than  a 
majority  of  that  board,  can  appropriate  every  dollar  of  the  county's  money. 

Some  restriction  is  necessary.  This  seems  to  me  to  be  a  reasonable  one.  It  only 
requires,  when  these  appropriations  are  made,  that  they  shall  be  made  at  regular  meet- 
ings, instead  of  at  called  meetings,  when  the  taxpayers  and  every  one  interested  will 
have  notice  of  what  is  proposed  to  be  done  and  can  go  there  and  look  after  their 
interests.   I  can  see  no  objection  to  it.    It  seems  to  me  to  be  a  reasonable  restriction. 

Mr.  Keezell:  Mr.  Chairman,  it  does  seem  to  me  that  if  the  objection  which  the 
gentleman  from  Charlotte  makes  is  a  good  one,  that  a  minority  of  the  board  may  appro- 
priate all  the  county's  money,  we  had  better  guard  that  and  not  undertake  to  require 
the  board  of  supervisors  in  a  county,  when  an  emergency  arises  and  it  is  necessary  for 
them  to  make  an  appropriation,  to  wait  two  months  or  a  longer  period,  as  would  be  the 
case  if  the  fixed  periods  provided  for  in  the  amendment  of  the  gentleman  from  Page 
should  be  once  in  three  months  or  once  in  four  months. 

Emergencies  are  continually  arising.   As  suggested  by  the  gentleman  from  Roanoke, 
there  is  the  question  of  small-pox.    You  cannot  wait  three  months  or  two  months  to 
make  provision  to  stamp  out  a  contagious  disease  like  that.    If  a  flood  comes  along  and 
64 — Const.  Debs. 
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washes  away  a  bridge  across  one  of  your  public  higliways,  you  cannot  wait  two  months 
until  the  stated  meeting  comes  around  to  make  provision  to  replace  the  bridge. 

It  does  seem  to  me  that  in  undertaking  to  prevent  the  board  of  supervisors  from 
making  any  appropriation  of  money  except  at  stated  meetings,  you  are  tying  the  hands 
of  the  board  in  such  a  way  as  to  probably  prevent  such  action  as  will  be  entirely 
necessary  to  be  had  in  various  counties  in  this  Commonwealth  in  cases  of  emergency.  I 
do  not  think  these  appropriations  would  be  made,  except  when  absolutely  necessary, 
other  than  at  the  regular  meetings. 

If  it  is  necessary  to  guard  the  board  of  supervisors  by  requiring  that  they  shall  have 
a  constitutional  vote,  so  to  speak,  that  there  shall  be  present  a  majority  of  all  elected 
in  order  to  make  appropriations,  let  us  do  that.  But  do  not  let  us  undertake  to  tie  their 
hands  by  saying  that  when  an  emergency  arises  they  cannot  respond  to  and  meet  that 
emergency. 

1  think,  as  well  as  I  remember,  although  I  am  not  entirely  familiar  with  it,  that  the 
Code  provides  some  proper  restriction  upon  the  board  of  supervisors,  requiring  that  a 
certain  vote  is  necessary  in  a  board  to  make  an  appropriation  of  money.  I  may  be  mis- 
taken about  it.  I  know  that  in  our  section  it  is  required  that  in  making  appropriations 
not  only  three  but  four  members  have  to  concur.  I  do  not  know  whether  that  restriction 
is  in  the  Code,  or  how  it  is  provided,  but  I  know  it  is  true.  It  requires  four  out  of  five 
members  of  the  board. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  offered  by  the  gentle- 
man from  Charlotte. 

The  amendment  was  rejected,  there  being  on  a  division,  a.yes  2o,  noes  33. 

On  motion,  the  Conwittee  rose  and  the  President  resumed  the  cliair. 
On  motion  of  Mr.  James  W.  Gordon,  the  Convention  adjourned  until  to-morrow,  Tues- 
day, November  12,  1903,  at  10  o'clock  A.  M. 


TUESDAY,  November  12,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 
Prayer  by  Rev.  W.  F.  Dunaway,  D.  D. 

Mr.  Stebbins:    I  submit  a  resolution  and  ask  for  its  immediate  consideration. 

Resolved,  That  after  to-day  the  Convention  will  meet  at  9:30  A.  M.,  and  sit  not 
later  than  2  o'clock  P.  M.,  at  which  time  the  Chair  shall  declare  the  Convention  ad- 
journed until  the  following  morning,  and  so  on  each  day  thereafter,  unless  otherwise 
ordered  by  the  Convention. 

The  question  being  taken  by  yeas  and  nays,  resulted,  yeas  52,  nays,  9. 
Mr.  Braxton  offered  a  resolution  relating  to  the  Elective  Franchise,  which  was  prop- 
erly referred. 

The  Executive  Department. 

Mr.  Cameron:  Mr.  President,  on  behalf  of  the  Committee  on  the  Executive  Depart- 
ment, I  offer  its  unanimous  report,  which  is  also  a  complete  report,  except  that  the  con- 
sideration of  the  financial  bureaus  of  the  government  at  the  seat  of  government,  Rich- 
mond, has  not  yet  been  completed.  It  was  thought  best  to  submit  the  report  as  it  is, 
complete  in  other  respects,  and  the  organization,  duties,  &c.,  of  the  financial  officers  will 
be  made  the  subject  of  a  supplemental  report. 
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To  the  Hon.  John  Goocle,  President  of  the  Constitutional  Convention: 

The  Committee  on  Executive  Department  and  Bureaus,  etc.,  respectfully  submit  the 
article  which  it  is  the  unanimous  opinion  of  the  members  of  the  committee  should  be 
substituted  for  Article  IV.  of  the  present  Constitution. 

The  report  covers  all  the  subjects  which  the  com^mittee  has  had  under  consideration 
except  the  organization  of  the  financial  bureaus  of  the  Commonwealth;  these  bureaus 
will  be  dealt  with  in  a  supplemental  report  to  be  submitted  at  an  early  day  and  blank 
sections  are  left  for  them  in  the  ordinance  now  presented. 


ARTICLE  IV. 

Executive  Department. — Governor. 

Sec.  1.  The  chief  executive  power  of  this  Commonwealth  shall  be  vested  in  a  Gov- 
ernor. He  shall  hold  office  for  a  term  of  four  years,  to  commence  on  the  first  day  of 
January  next  succeeding  his  election,  and  be  ineligible  to  the  same  office  for  the  term 
next  succeeding  that  for  which  he  was  elected,  and  to  any  other  office  during  his  term 
of  service. 

Sec.  2.  The  Governor  shall  be  elected  by  the  voters  at  the  times  and  places  of 
choosing  members  of  the  General  Assembly.  Returns  of  elections  shall  be  transmitted, 
under  seal,  by  the  proper  officers,  to  the  Secretary  of  the  Commonwealth,  who  shall 
deliver  them  to  the  Speaker  of  the  House  of  Delegates  on  the  first  day  of  the  next  session 
of  the  General  Assembly.  The  Speaker  of  the  House  of  Delegates  shall,  within  one 
week  thereafter,  in  presence  of  a  majority  of  the  Senate  and  House  of  Delegates,  open 
the  said  returns,  and  the  votes  shall  then  be  counted.  The  person  having  the  highest 
number  of  votes  shall  be  declared  elected;  but  if  two  or  more  shall  have  the  highest 
and  an  equal  number  of  votes,  one  of  them  shall  by  chosen  Governor  by  the  joint  vote 
of  the  two  Houses  of  the  General  Assembly.  Contested  elections  for  Governor  shall  be 
decided  by  a  like  vote,  and  the  mode  of  proceeding  in  such  cases  shall  be  prescribed 
by  law. 

Sec.  3.  No  person  except  a  citizen  of  the  United  States  shall  be  eligible  to  the 
office  of  Governor;  and  if  such  person  be  of  foreign  birth,  he  must  have  been  a  citizen 
of  the  United  States  for  ten  years  next  preceding  his  election;  nor  shall  any  person  be 
eligible  to  that  office  unless  he  shall  have  attained  the  age  of  thirty  years,  and  have 
been  a  resident  of  this  State  for  three  years  next  preceding  his  election. 

Sec.  4.  The  Governor  shall  reside  at  the  seat  of  government;  shall  receive  five 
thousand  dollars  for  each  year  of  his  service,  and  while  in  office  shall  receive  no  other 
emolument  from  this  or  any  other  government. 

Sec.  5.  The  Governor  shall  take  care  that  the  laws  be  faithfully  executed;  com- 
municated to  the  General  Assembly,  at  every  session,  the  condition  of  the  Common- 
wealth, recommend  to  their  consideration  such  measures  as  he  may  deem  expedient, 
and  convene  the  General  Assembly,  on  application  of  two-thirds  of  the  members  of  both 
houses  thereof,  or  when,  in  his  opinion,  the  interest  of  the  Commonwealth  may  require. 
He  shall  be  commander-in-chief  of  the  land  and  naval  forces  of  the  State;  have  power 
to  embody  the  militia  to  repel  invasion,  suppress  insurrection  and  enforce  the  execu- 
tion of  the  laws;  conduct,  either  in  person  or  in  such  manner  as  shall  be  prescribed  by 
law,  all  intercourse  with  other  and  foreign  States ;  and,  during  the  recess  of  the  General 
Assembly,  shall  have  power  to  suspend  from  office  for  misbehavior,  incapacity,  neglect 
of  official  duty,  or  acts  performed  without  due  authority  of  law,  all  executive  officers  at 
the  seat  of  government,  except  the  Lieutenant-Governor,  but,  in  any  case  in  which  this 
power  is  so  exercised,  the  Governor  shall  report  to  the  General  Assembly,  at  the  begin- 
ning of  the  next  session  thereof,  the  fact  of  such  suspension  and  the  cause  therefor,  and 
he  shall  have  power,  during  the  recess  of  the  General  Assembly,  to  appoint,  pi'o  tempore, 
successors  to  all  officers  so  suspended,  and  to  fill,  pro  tempore,  all  vacancies  in  the 
executive  offices  of  the  State  for  the  filling  of  which  the  Constitution  and  laws  make  no 
other  provision;  but  his  appointments  to  such  vacancies  shall  be  by  commissions  to 
expire  at  the  end  of  thirty  days  after  the  commencement  of  the  next  session  of  the 
General  Assembly.  He  shall  have  power  to  remit  fines  and  penalties  in  such  cases  and 
under  such  rules  and  regulations  as  may  be  prescribed  by  law,  and  except  when  the 
prosecution  has  been  carried  on  by  the  House  of  Delegates,  to  grant  reprieves  and 
pardons  after  conviction;  to  remove  political  disabilities  consequent  upon  conviction  for 
offences  committed  prior  or  subsequent  to  the  adoption  of  this  Constitution,  and  to^ 
commute  capital  punishment;  but  he  shall  communicate  to  the  General  Assembly,  at 
each  session,  particulars  of  every  case  of  fine  or  penalty  remitted,  of  reprieve  or  pardon. 
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granted,  and  of  punishment  commuted,  with  his  reasons  for  remitting,  granting,  or  com- 
muting the  same. 

Sec.  6.  The  Governor  may  require  information  in  writing  from  the  officers  in  the 
executive  department  upon  any  subject  relating  to  the  duties  of  their  respective  offices; 
and  may  also  require  the  opinion,  in  writing,  of  the  Attorney-General  upon  any  question 
of  law  connected  with  his  official  duties  as  Chief  Executive  of  the  State. 

Sec.  7.  Commissions  and  grants  shall  run  in  the  name  of  the  Commonwealth  of 
Virginia,  and  be  attested  by  the  Governor,  with  the  seal  of  the  Commonwealth  annexed. 

Sec.  8.  Every  bill  which  shall  have  passed  the  Senate  and  House  of  Delegates,  and 
'every  resolution  requiring  the  assent  of  both  branches  of  the  General  Assembly,  shall, 
before  it  comes  a  law,  be  presented  to  the  Governor.  If  he  approve,  he  shall  sign  it; 
but  if  not,  he  shall  return  it  with  his  objections,  to  the  house  in  which  it  shall  have 
originated,  which  shall  enter  the  objections  at  large  on  its  journal  and  proceed  to  recon 
sider  the  same.  If,  after  such  consideration,  two-thirds  of  the  members  present  shall 
agree  to  pass  the  bill  or  joint  resolution,  it  shall  be  sent  together  with  the  objections,  to 
the  other  house,  by  which  it  shall  likewise  be  reconsidered,  and  if  approved  by  two- 
thirds  of  all  the  members  present,  it  shall  become  a  law,  notwithstanding  the  objections 
of  the  Governor.  If  he  approve  the  general  purpose  of  any  bill,  or  joint  resolution,  but 
'disapprove  any  part  or  parts  thereof,  he  may  return  it,  with  recommendations  for  its 
amendment,  to  the  house  in  which  it  originated,  whereupon  the  same  proceedings  shall 
be  had  in  both  houses  upon  the  said  bill,  or  joint  resolution,  and  his  said  recommenda- 
tions in  relation  to  its  amendment,  as  is  above  provided  in  relation  to  a  bill,  ot  joint 
resolution,  which  he  shall  have  returned  without  his  approval,  and  his  objections  thereto; 
provided  that,  if  after  such  reconsideration,  both  houses,  by  a  vote  of  a  majority  of  the 
members  present  in  each,  shall  agree  to  amend  the  said  bill,  or  joint  resolution,  in 
accordance  with  his  recommendations  in  relation  thereto,  or  either  house  by  such  vote 
shall  fail  or  refuse  to  so  amend  it,  then,  and  in  either  case  the  said  bill  or  joint  resolu- 
tion shall  be  again  sent  to  him,  and  he  may  act  upon  it  as  if  it  were  then  before  him  for 
the  first  time.  But  in  all  the  cases  above  set  forth  the  votes  of  both  houses  shall  be 
determined  by  ayes  and  noes,  and  the  names  of  the  members  voting  for  and  against 
the  bill,  or  joint  resolution,  shall  be  entered  on  the  Journal  of  each  house  respectively. 
If  any  bill  or  resolution  shall  not  be  returned  by  the  Governor  within  five  days  (Sundays 
excepted)  after  it  shall  have  been  presented  to  him,  the  same  shall  be  a  law  in  like 
manner  as  if  he  had  signed  it,  unless  the  Legislature  shall,  by  their  adjournment,  pre- 
vent such  return;  in  which  case  it  shall  be  a  law  if  signed  by  the  Governor  within  ten 
days  after  such  final  adjournment,  but  not  otherwise. 

Lieutenant-Governor. 

Sec.  9.  A  Lieutenant-Governor  shall  be  elected  at  the  same  time  and  for  the  same 
term  as  the  Governor,  and  his  qualifications  and  the  manner  of  his  election,  in  all 
respects,  shall  be  the  same. 

Sec.  10.  In  case  of  the  removal  of  the  Governor  from  office,  or  of  his  death,  failure 
to  qualify,  resignation,  removal  from  the  State,  or  inability  to  discharge  the  powers  anci 
duties  of  the  office,  the  said  office,  with  its  compensation,  shall  devolve  upon  the  Lieuten- 
ant-Governor;  and  the  General  Assembly  shall  provide  by  law  for  the  discharge  of  the 
executive  functions  in  other  necessary  cases. 

Sec.  11.  The  Lieutenant-Governor  shall  be  President  of  the  Senate,  but  shall  have 
no  vote  except  in  case  of  an  equal  division;  and  while  acting  as  such,  shall  receive  a 
compensation  equal  to  that  allowed  to  the  Speaker  of  the  House  of  Delegates.  For  his 
services  as  a  member  of  the  Board  of  Public  Works,  while  actually  employed  as  such, 
he  shall  receive  a  per  diem  to  be  fixed  by  law. 

Secretary  of  the  Commonwealth. 

Sec.  12.  A  Secretary  of  the  Commonwealth  shall  be  elected  by  the  qualified  voters 
of  the  State  at  the  same  time  and  for  the  same  term  as  the  Governor.  He  shall  he 
commissioned  by  the  Governor  and  shall  receive  a  salary  to  be  fixed  by  law.  He  shall 
keep  a  daily  record  of  the  official  acts  of  the  Governor,  which  shall  be  signed  by  the 
Governor  and  attested  by  the  Secretary,  and  when  required,  he  shall  lay  the  same,  ana 
any  papers,  minutes,  and  vouchers  pertaining  to  his  office  before  either  house  of  the 
General  Assembly.  He  shall  discharge  all  the  duties  heretofore  attaching  to  the  office 
of  Register  of  the  Land  Office,  and  such  other  duties  as  may  be  prescribed  by  law.  Ail 
fees  received  by  the  Secretary  of  the  Commonwealth  shall  be  paid  into  the  treasury. 

State  Treasurer. 

Sec.  13.   (Will  refer  to  the  office  of  Treasurer  and  be  reported  on  hereafter.) 
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Auditor  of  Public  Accounts. 

Sec.  14.   (Will  refer  to  the  Auditor  of  Public  Accounts,  etc.,  and  be  reported  on 

Sec.  15.  (Will  refer  to  the  office  of  Second  Auditor,  as  to  the  disposition  of  which 
the  committee  will  make  a  supplemental  report.) 

Sec.  16.  (AYill  refer  to  the  bonds  to  be  required  of  the  financial  officers  of  the 
State,  and  their  subordinates,  and  will  be  reported  on  hereafter.) 

Bureau  of  Agriculture,  etc. 

Sec.  17.  The  General  Assembly  shall  have  power  to  establish  a  bureau  of  agriculture- 
and  immigration  and  a  bureau  of  labor  and  statistics,  under  such  regulations  as  may  be,- 
prescribed  by  law. 

Board  of  Public  Works. 

Sec.  18.  There  shall  be  a  Board  of  Public  Works,  to  consist  of  the  Governor,  Lieu- 
tenant-Governor, Attorney-General,  Ireasurer  and  Auditor  of  Public  Accounts,  under 
such  regulations,  and  with  such  powders  and  duties,  as  may  be  prescribed  by  law. 

WILLIAM  E.  CAMERON. 
CARTER  GLASS. 
BEVERLY  A.  HANCOCK. 
HENRY  FAIRFAX. 
JAMES  W.  MARSHALL.. 
C.  HARDING  WALKER, 
E.  H.  LOVELL, 
H.  D.  FLOOD. 
J.  M.  HOOKER, 
J.  L.  BARHAM, 
ROBERT  W.  BLAIR. 

Meeting  of  General  Assembly. 

Mr.  Goode:  Mr.  President.  I  am  directed  by  the  select  committee  appointed  to  in- 
quire and  report  what  action,  if  any,  is  necessary  to  be  taken  with  reference  to  the 
approaching  session  of  the  General  Assembly,  to  submit  a  report. 

The  Secretary  read  as  follows:  ' 

To  the  Convention: 

The  select  committee  appointed  to  inquire  and  report  what  action,  if  any,  is  neces- 
sary to  be  taken  with  reference  to  the  approaching  session  of  the  General  Assembly  beg- 
leave  to  report  that  they  have  had  under  considration  the  subject  referred  to  them  and: 
recommend  the  adoption  by  the  Convention  of  the  following  resolution: 

Resolved,  That  a  committee  of  five  be  appointed,  whose  duty  it  shall  be  to  confer 
with  the  House  of  Delegates,  or  a  committee  thereof,  at  the  commencement  ©f  the 
approaching  session  of  the  General  Assembly  for  the  purpose  of  making  suitable^ 
arrangements  for  the  occupation  of  the  hall  by  the  Convention  so  as  not  to  interfere 
with  its  use  by  the  House  of  Delegates  during  the  continuance  of  their  session. 

JOHN  GOODE,  Chairman. 

The  resolution  was  agreed  to. 

Upon  motion  of  Mr.  Thomas  H.  Barnes,  the  Convention  resolved  itself  into  Com- 
mittee of  the  AYhole  for  the  consideration  of  the  report  of  the  Committee  on  the  Organi- 
zation and  Government  of  Counties,  Mr.  Wise  in  the  chair. 

The  Chairman:  When  the  committee  adjourned  yesterday  there  was  no  amend- 
ment pending  to  section  2.  The  Chair  made  a  mistake  yesterday  in  ruling  out  the  mo- 
tion of  the  gentlem^an  from  Halifax.  The  question  is  on  agreeing  to  the  amendment, 
which  will  be  stated. 

The  Secretary:    The  clause  as  it  now  stands  reads: 


Tntil  changed  by  law  the  magisterial  districts  shall  remain  as  now^  constituted^ 

i 
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The  member  from  Halifax  proposes  to  insert  the  words  "until  changed  by  law"  after 
the  word  "shall,"  instead  of  at  the  beginning  of  the  sentence;  so  as  to  read: 

The  magisterial  districts  shall,  until  changed  by  law,  remain  as  now  constituted. 

The  amendment  was  agreed  to. 
The  Chairman:    Are  there  any  further  amendments  to  section  2?    If  not  the  Secre- 
tary will  read  section  4. 

The  Secretary  read  section  4,  as  follows:  • 

4.  All  regular  elections  for  county  and  district  officers  shall  be  held  on  Tuesda;? 
after  the  first  Monday  in  November,  and  all  of  said  officers  shall  enter  upon  the  duties 
of  their  offices  on  the  first  day  of  January  next  succeeding  their  election,  and  shall  hold 
their  respective  offices  for  the  term  of  four  years,  except  the  clerk  of  the  court  shall 
liold  office  for  eight  years. 

The  Chairman:    The  Secretary  will  read  the  substitute  offered  by  the  gentleman 
from  Washington  (Mr.  Summers)  for  the  whole  section. 
The  Secretary  read  as  follows: 

All  regular  elections  for  county  and  district  officers  shall  be  held  on  Tuesday  after 
the  first  Monday  in  May,  and  all  of  said  officers  shall  enter  upon  the  duties  of  their 
offices  on  the  first  day  of  July  succeeding  their  election,  and  shall  hold  their  respective 
offices  for  the  term  of  four  years,  except  the  clerk  of  the  court  shall  hold  office  for  six 
years. 

Mr.  Keezell:  I  do  not  suppose  It  is  necessary  to  discuss  this  question  to  any  extent 
before  the  Convention.  It  seems  to  have  been  the  almost  unanimous  wish  of  the  Con- 
tion,  so  far  as  expressed  in  the  reports  of  all  their  committees,  that  we  should  get  rid 
of  the  numerous  elections  that  we  have  been  having  in  the  past.  As  I  understand  the 
returns  from  the  election  held  last  week,  when  the  amendment  to  the  Constitution  was 
voted  upon,  wherever  it  was  voted  upon  the  people  were  practically  unanimous  in  favor 
of  doing  away  with  the  spring  elections.  It  seems  to  me  that  this  is  just  a  step  back- 
ward by  providing  for  two  elections  in  one  year,  which  we  have  been  very  anxious  to 
get  rid  of.    1  hope  it  will  be  the  pleasure  of  the  committee  to  vote  down  the  proposition. 

Mr.  Summers:  Mr.  President  and  gentlemen,  I  am  as  much  opposed  to  very  frequent 
elections  as  any  person,  but  we  can  have  no  pure  government  unless  we  can  have  fre- 
quent elections. 

The  substitute  that  I  have  offered  here  is  the  law  that  has  been  in  existence  for  half 
a  century  and  has  acted  most  smoothly  and  well  with  the  people  of  this  country. 

There  are  two  objections  to  the  original  section  as  offered  by  the  committee.  Ono 
is  to  the  time  of  the  election  of  officers  and  the  other  is  to  the  extension  of  the  term.  For 
a  number  of  years  we  have  had  a  tendency  in  Virginia  to  have  a  continuation  of  offices.  | 
We  have  nothing  now  to  stand  between  the  people  and  arbitrary  government  except  fre-  I 
quent  elections.    When  you  elect  a  clerk  for  eight  years  you  take  out  one-third  of  the 
ordinary  life  of  a  man.    If  he  is  odious,  whether  he  is  elected  or  appointed,  and  God  only 
knows  which  he  will  be,  the  country  is  cursed  with  a  bad  clerk  for  eight  years.    If  it  is  j 
a  profitable  office  six  years  is  long  enough  for  him,  and  if  he  is  a  bad  olRcer  it  is  too  long  j| 
for  him.    There  can  be  no  reason  given  why  the  term  should  be  extended  from  six  to  ij 
eight  years.  | 

In  the  next  place,  gentlemen,  I  have  had  some  experience  in  elections.  At  the  next  j 
Presidential  election,  if  the  county  officers  are  elected  at  that  time   i 

Mr.  Keezell:    It  is  not  proposed  they  shall  be  elected  at  the  next  Presidential  elec- 
tion. 

Mr.  Summers:  You  do  not  know.  You  cannot  determine  that.  In  that  case  it  will 
take  two  sheets  of  the  Richmond  News  here  to  put  down  the  names  of  the  candidates, 
and  to  give  a  man  two  minutes  to  vote  such  a  ticket  is  to  make  an  election  an  absurdity. 
We  want  something  that  is  tangible  to  the  common  people  of  the  country.  We  want 
something  that  the  ordinary  man  and  not  the  collegiate  scholar  can  vote. 
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Tliere  is  no  necessity  for  the  provision  proposed  by  the  committee.  It  costs  as  much 
to  have  an  election  where  the  election  is  bound  to  be  continued,  and  if  the  whole  number 
of  officers  cannot  be  voted  for  in  one  day  it  will  take  an  additional  day. 

Now,  this  has  a  tendency  only  to  lead  to  confusion.  It  has  a  tendency  only  to  give 
the  unlearned  man  no  chance  in  a  coming  election,  and  there  can  be  no  good  results  from 
it.  We  want  pure  elections.  We  want  them  as  often  as  possible,  and  we  want  them 
simple.  I,  for  one,  will  always  lift  my  voice  against  the  continuance  forever  of  any  in- 
dividual in  office  withotit  the  possibility  of  getting  rid  of  him  except  by  impeachment. 

Of  course,  1  have  no  hopes  of  the  substitute  being  adopted,  but  I  ask  you,  gentlemen 
of  the  Convention,  if  you  represent  your  people,  to  give  it  a  consideration,  and  at  least 
not  prolong  the  term  of  officers  whose  term  is  now  too  long  in  A^irginia.  I  submit  the 
question,  gentlemen.  It  is  for  you  and  your  constituency  to  decide.  I  have  no  hope  of 
its  adoption. 

The  amendment  was  rejected. 

The  Chairman:    The  Secretary  will  read  the  fifth  section. 
The  Secretary  read  as  follows: 

Sec.  5.  The  General  Assembly,  at  its  first  session  after  the  adoption  of  the  Constitu- 
tion, shall  pass  such  laws  as  may  be  necessary  to  give  effect  to  the  provisions  of  this 
article. 

The  Chairman:    The  Secretary  will  read  the  sixth  section. 
The  Secretary  read  as  follows: 

Sec.  G.  Xo  county  officer  or  supervisor  shall  hold  any  other  office.  All  officers  who 
are  required  by  law  to  give  bond,  may  be  required  to  renew  the  security  on  said  bonds, 
and  in  default  of  so  doing  their  offices  shall  be  declared  vacant.  Counties  shall  never 
be  made  responsible  for  the  acts  of  the  sheriffs. 

Mr.  Eggleston:    I  ofiier  an  amendment  to  section  six. 
Add  after  the  word  "office"  in  line  2  the  following: 

Except  that  the  offices  of  sheriff  and  treasurer  of  a  county  may  be  held  by  the  same 
person,  but  when  they  are  so  held  no  sum  of  money  shall  be  paid  to  said  person  from 
the  treasury  of  the  county  for  services  rendered  by  him  except  the  commission  to  which 
he  is  entitled  under  the  general  law  for  collecting  and  disbursing  the  public  revenue. 

After  considerable  discussion  the  amendment  was  rejected,  there  being  on  division, 
ayes  31,  noes  o5. 

Mr.  James  W\  Gordon:  Mr.  Chairman,  I  desire  to  offer  an  amendment  to  section 
six.  to  strike  out  all  of  tlie  words  in  lines  5  and  6,  reading: 

Counties  shall  never  be  made  responsible  for  acts  of  the  sheriffs. 

The  amendment  was  rejected. 

Mr.  Keezell:  I  desire,  if  I  am  in  order,  to  return  to  section  2  of  the  report  and  ask 
to  have  inserted  an  amendment  which  I  will  send  to  the  desk  with  reference  to  the 
boards  of  supervisors. 

The  Secretary:  The  member  from  Rockingham  proposes  to  insert  in  the  amended 
section  after  the  word  "necessary"  the  words: 

Fix  the  county  and  district  levies  and  pass  upon  all  claims  against  the  county. 

So  that  the  section  as  amended  will  read: 

The  supervisors  of  the  districts  shall  constitute  the  board  of  supervisors  of  the 
county,  who  shall  meet  at  fixed  periods  and  as  often  as  may  be  necessary",  fix  the  county 
and  district  levies,  and  pass  upon  all  claims  against  the  county,  and  perform  such  duties 
as  may  be  required  by  law. 
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The  amendment  was  agreed  to. 

Mr.  Thomas  H.  Barnes:  The  committee  desires  to  amend  that  portion  of  their  re- 
port which  has  been  referred  back  to  them,  being  section  1,  article  7,  relating  to  the  elec- 
tion or  re-election  of  county  treasurers  or  their  deputies.  In  section  1,  line  5,  after  the 
word  "treasurer"  we  propose  to  strike  out  all  down  to  the  word  "and"  in  line  7  and  in- 
sert the  following: 

Who  shall  not  be  elected  nor  serve  for  more  than  two  consecutive  terms,  nor  shall 
he  act  as  deputy  of  his  immediate  successor. 

Mr.  Robertson:  Mr.  Chairman,  I  desire  to  offer  a  substitute  for  the  amendment.  In 
line  5,  after  the  words  "one  county  treasurer,"  I  move  to  strike  out  all  the  language 
embraced  in  the  committee's  report,  so  that  it  will  read: 

One  county  treasurer  and  so  many  commissioners  of  the  revenue,  etc. 

Mr.  Robertson:  Mr.  Chairman,  this  may  be  a  matter  which  has  been  so  threshed 
out  here  that  gentleman  do  not  want  to  hear  any  tiring  about  it,  and  probably  there  is  no 
use  in  my  saying  anything  in  reference  to  it.  My  misfortune  has  been  in  this  Conven- 
tion that  I  have  always  been  in  the  minority  but  once,  and  probably  I  regret  to  some 
extent  that  occasion.  (Laughter.)  But,  nevertheless,  I  do  think  it  is  my  duty  to  my 
constituents  and  other  people's  constituents  in  the  State  of  Virginia  to  express  my  views 
on  a  matter  where  I  have  any  views. 

Now,  it  does  seem  to  me  that  we  re  acting  on  absolutely  a  wrong  principle  when  wo 
say  that  the  people  in  the  counties  of  the  State  of  Virginia  cannot  re-elect  any  man  who 
is  elected  by  the  people  for  a  second  or  a  third  term  for  an  office.  It  is,  in  the  first  place, 
absolutely  contrary  to  all  the  democratic  principles  of  this  government  that  all  of  us 
boast  so  much  about  believing  in.  We  have  heard  here,  until  it  has  become  almost  nau- 
seous to  some  of  us,  about  the  great  rights  of  the  people.  We  are  continually  talking 
about  the  people  and  about  their  right  to  run  this  government.  We  refer  to  the  fact  that 
this  is  a  government  by  the  people  and  for  the  people  and  of  the  people,  and  yet  when- 
ever we  come  to  put  the  question  to  the  test  gentlemen  say  that  the  people  will  not  elect 
the  right  kind  of  officers,  or  something  of  that  kind.  I  have  never  seen  so  much  boast- 
ing of  the  people  and  so  much  apparent  fear  of  the  people.  This  whole  question  is  based 
upon  that. 

1  say  that  the  ordinary  people  here  in  Virginia  have  as  much  intelligence  as  inost 
of  us  in  the  Covention,  and  they  exercise  it  when  they  have  matters  properly  presented 
and  discussed  before  them.  I  am  perfectly  willing  to  admit  that  the  people  often  act 
unwisely  in  masses,  but  it  is  generally  because  the  leaders  of  the  people  and  those  who 
speak  to  them  do  not  tell  the  people  the  truth  and  very  often  do  not  let  them  know  what 
they  are  voting  on;  but  when  they  do  fairly  consider  a  question  they  vote  correctly. 

I  say  that  when  we  come  down  to  these  county  offices,  to  men  who  move  in  and  out 
and  among  the  people,  and  whom  the  people  know,  they  have  a  right,  if  we  are  going  to 
let  them  elect  those  oflScers,  to  re-elect  them  tim^e  and  again  if  they  have  found  honest 
and  efficient  officers.    So  much  for  that  phase  of  the  question. 

Now,  I  submit  that  it  is  important  to  consider  whether  we  are  not  depriving  people 
of  their  rights.  In  my  city  we  had,  if  I  mistake  not,  for  about  fifteen  or  twenty  years, 
the  same  treasurer,  without  the  slightest  complaint  of  him,  one  of  the  most  honest  men 
that  1  ever  knew;  and  I  submit  that  for  this  Convention  to  take  away  from  those  people 
the  right  to  elect  a  man  whom  they  have  tried  and  know  to  be  honest  is  invading  the 
province  of  the  people  and  taking  away  from  them  a  valuable  right 

But  let  us  look  at  it  from  the  other  standpoint.  As  I  understand  the  arguments  made 
here  by  all  of  the  gentlemen  who  have  argued,  it  is  that  men  who  are  elected  to  public 
office  are  continually  electioneering  to  get  back  there,  and  they  do  wrong  things  in  order 
to  get  back  into  office.  Now,  with  reference  to  this  particular  office,  that  of  treasurer,  it 
■s  complained  that  defalcations  occur  from  the  treasurer  carrying  people,  not  making 
them  pay  their  taxes,  and  that  the  temptation  is  so  strong  that  even  the  best  men  will 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


1017 


do  that,  and  that  he  commits  a  default.  We  have  had  defaults  in  Virginia,  and  nobody 
denies  that,  but  there  are  defaults  in  every  branch  of  business. 

Among  those  who  handle  themoney  of  the  people,  some  default.  Bank  officers,  rail- 
road officers  and  others  who  occupy  fiduciary  relations  and  hold  the  money  of  others 
sometimes  commit  a  default.  But  would  any  business  concern,  would  a  bank,  would  a 
railroad  company,  or  any  other  corporation  that  does  business  on  a  large  scale  be  will- 
ing to  have  put  into  its  charter  a  provision  that  it  could  not  re-elect  its  treasurer  or  any 
other  man  who  held  its  money  or  any  other  officer  it  might  choose  to  employ?  Why 
should  not  the  business  of  this  State  be  conducted  on  business  principles?  Why  should 
we  assume,  because  some  few  treasurers  are  weak  men  and  have  defaulted,  that  all  of 
them  are  going  to  act  in  that  way? 

I  submit  that  this  government  could  not  have  got  along  if  the  dark  picture  that  gen- 
tlemen draw  was  correct.  Every  one  in  this  Convention  knows,  and  the  people  of  Vir- 
ginia know,  that  defalcations  in  the  office  of  its  treasurer  are  the  exception  rather  than 
the  rule.  If  a  man  defaults  it  is  a  very  bad  thing,  of  course,  but  the  treasurer  has  to  give 
bond.  It  has  not  been  shown  here  that  the  State  of  Virginia  has  lost  any  great  amount 
of  money  by  the  default  of  treasurers.  They  give  bond,  and  mostly  now  with  liability 
companies,  guarantee  companies,  as  sureties  upon  their  bonds,  perfectly  solvent  institu- 
tions, and  the  money  can  be  made  out  of  them. 

Then  I  want  to  recall — I  cannot  say  it  any  better  than  the  gentleman  did,  but  I 
want  to  recall  it — the  view  presented  by  the  gentleman  from  Petersburg  (Mr.  Hamilton.) 
It  does  seem  to  me  that  his  remarks  hit  this  whole  question  like  a  hammer  hits  the  nail 
on  the  head:  That  you  cannot  prevent  defalcations  by  simply  saying  a  man  shall  not  be 
re-elected.  He  can  commit  a  defalcation,  he  can  steal  the  people's  money  even  though 
he  knows  that  he  will  never  hold  the  office  any  more.  If  I  were  a  thief  and  a  treasurer, 
and  I  knew  that  I  should  never  hold  that  office  any  more,  I  think  I  would  steal  as  much 
money  as  I  could  lay  my  hands  on.  No,  sir,  making  him  ineligible  does  not  prevent  the 
difficulty.  It  may  have  a  tendency  to  prevent  the  treasurer  from  being  quite  as  polite  to 
his  fellow-citizens  as  he  generally  is.  He  may  not  always  cordially  shake  hands  with  us 
and  all  that,  but  I  think  that  is  a  virtue.  I  do  not  think  electioneering  is  such  a  bad 
thing.  I  do  not  believe  a  man  is  going  to  steal  money  or  carry  a  man  who  is  worthless 
simply  because  he  wants  to  be  re-elected. 

But  the  remedy  does  not  lie  there.  That  is  the  point.  The  gentleman  from  Peters- 
burg has  pointed  out  where  it  lies.  The  trouble  in  the  State  of  Virginia  is  that  we  have 
not  a  proper  system  of  auditing  the  accounts  of  these  county  officers.  I  believe  that  that 
is  the  root  of  the  whole  evil;  that  if  we  would  have  somebody  who  would  go  around,  an 
expert  accountant  for  one  thing,  to  look  into  the  details  of  this  very  complicated  busi- 
ness, if  we  would  require  the  officers  to  have  banks  of  deposits,  and  when  they  report  to 
to  the  board  to  whom  they  have  to  report  that  they  should  produce  a  certificate  from 
the  bank  that  the  actual  cash  was  on  deposit  there  that  they  say  they  have  of  the  State's 
money;  if  we  could  have  a  number  of  reforms  along  that  line,  requiring  them  to  report 
once  a  month,  at  least,  and  in  the  cities  probably  once  a  week,  the  evil  would  be  very 
much  lessened. 

I  cannot  undertake  to  outline  a  scheme.  There  are  a  number  of  gentlemen,  such  as 
the  gentleman  from  Albemarle,,  with  whom  I  have  had  som,e  talk  privately,  who  have 
served  on  committees  of  the  Legislature  and  who  are  considering  the  matter.  I  under- 
stand the  Committee  on  Taxation  and  Finance  is  considering  some  better  method  of 
auditing  the  accounts  of  our  officers. 

I  say  it  is  our  duty  not  to  keep  a  good  man  from  being  elected  by  a  sweeping  law, 
but  to  make  both  the  good  and  bad  man  account  for  the  money  they  have  and  keep  such 
a  check  on  them  that  they  can  steal  but  very  little;  and  then  the  courts  ought  to  have  the 
i  power,  and  it  ought  to  be  imperative  upon  the  courts  of  the  Commonwealth  as  soon  as 
,    a  man  is  caught  in  default,  that  he  should  be  removed  from  office  at  once. 

It  does  seem  to  me  that  the  committee,  with  all  due  respect  to  them,  have  acted  too 
hastily  about  this  matter.    I  do  not  pretend  to  set  up  my  judgment  against  that  of  other 
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men  who  have  had  more  experience  than  I  have,  but  I  do  say  that  this  is  a  matter  which 
is  worth  reconsidering,  and  that  I  believe  we  will  commit  a  mistake,  a  mistake  contrary 
to  all  the  principles  of  our  government,  a  mistake  in  the  common  sense  view  of  the 
matter,  if  we  say  that  the  people  cannot  re-elect  officers  simply  because  we  believe  that 
the  officers  of  this  government  elected  by  the  people  cannot  be  trusted.  If  that  argument 
is  going  to  prevail  here,  we  had  better  abolish  this  form  of  governmet  and  have  some 
other,  because  that  is  true  of  every  office,  that  a  man  may  do  wrong  in  it  for  the  sake 
of  gaining  popularity.  From  the  Governor  of  the  State  down  to  a  constable  every  man 
who  has  any  office  may  be  tempted  to  do  wrong  for  the  sake  of  re-election;  but  is  that 
any  reason  why  the  people  of  Virginia  should  not  have  theright  to  say  who  their  officers 
shall  be,  whether  men  have  held  office  before  or  not? 

If  an  officer  does  wrong,  the  remedy  lies  with  the  courts  and  with  the  people.  The 
people  ought  not  to  re-elect  a  man  who  does  wrong,  and  I  venture  to  say  that  if  the 
proper  system  of  accounts  is  adopted,  these  officers  will  be  held  so  in  check  that  either 
they  will  be  held  so  in  check  that  either  they  will  not  commit  these  wrongs,  or,  if  any 
man  be  so  bold  as  to  do  it,  he  will  be  removed  and  we  will  not  hear  this  complaint  that 
we  have  had,  because,  as  I  said  before  in  discussing  boards  of  supervisors,  in  my  opinion 
it  is  the  system  of  auditing  accounts  that  is  more  at  the  bottom  of  this  thing  than  any- 
thing else. 

Mr.  Turnbull:    I  move  that  the  committee  rise. 

The  motion  was  agreed  to.  The  committee  rose,  and  the  President  resumed  the 
chair. 

On  motion  of  Mr.  Harrison,  the  Convention  adjourned  until  to-morrow,  Wednesday, 
November  13,  1901,  at  10  o'clock  A.  M. 


WEDNESDAY,  November  13,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 
Prayer  by  Rev.  W.  B.  Beauchamp. 

On  motion  of  Mr.  R.  Walton  Moore,  the  committee  making  the  report  in  regard  to 
the  meeting  of  the  Legislature  was  continued. 

EDUCATION  AND  PUBLIC  INSTRUCTION. 

Mr.  Mcllwaine:    Mr.  President,  I  beg  leave  to  present  the  report  of  the  Committee 
■  on  Education  and  Public  Instruction,  and  I  ask  that  it  lie  on  the  table  and  be  printed. 
The  President:    The  report  Avill  lie  on  the  table  and  be  printed. 

Report  of  the  Committee  on  Education  and  Public  Instruction. 

Article  — . 

Sec.  1.  The  General  Assembly  shall  establish  and  maintain  an  efficient  system  of 
Tpublic  free  schools  throughout  the  State. 

Sec.  2.  The  general  supervision  of  the  public  free  school  system  of  the  State  snaii 
be  vested  in  a  superintendent  of  public  instruction  and  a  board  of  education,  to  be  com- 
posed of  the  Governor,  Attorney-General,  chairman  of  the  faculty  of  the  University  ot 
Virginia,  president  ot  the  college  of  William  and  Mary,  president  of  the  Virginia  Poly- 
technic Institute,  president  of  the  State  Female  Normal  School,  at  Farmville,  and  the 
superintendent  of  the  Virginia  Military  Institute;  provided,  however,  that  should  t-ie 
General  Assembly  fail  to  make  appropriation  to  any  of  said  institutions,  the  chairman 
of  the  faculty,  the  president  or  superintendent  of  such  institution  shall  cease  to  be  a 
member  of  said  board. 

Sec.  3.  The  superintendent  of  public  instruction  shall  hold  office  for  a  term  of  four 
:years  and  his  duties  and  compensation  shall  be  fixed  by  law.  He  shall  be  ex-officio 
president  of  the  State  Board  of  Education. 

Sec.  4.  The  duties  and  powers  of  the  State  Board  of  Education  shall  be  as  follows. 

First — It  shall,  subject  to  the  confirmation  of  the  Senate,  appoint  a  superintendent 
fof  public  instruction  and  all  superintendents  of  city  and  county  public  free  schools,  and 
•.may  remove  superintendents  for  cause  and  upon  notice  to  the  incumbent;  provided,  that 
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HO  member  of  the  State  Board,  except  the  ex-offlcio  president  thereof,  shall  be  eligible 
for  appointment  to  the  office  of  superintendnt  of  public  instruction  during  his  term  of 
oflBce  nor  within  one  year  after  the  expiration  of  same. 

Second — It  shall  have,  regulated  by  law,  the  management  and  investment  of  the 
school  fund. 

Third — It  shall  have  authority  to  make  all  needful  rules  and  regulations  for  the 
management  and  conduct  of  the  public  free  schools,  which  rules  and  regulations  when 
published  and  distributed  shall  have  the  force  and  effect  of  law,  but  all  rules  and  regu- 
lations of  said  board  may  be  amended  or  repealed  by  the  General  Assembly,  and  when 
so  amended  or  repealed,  shall  not  be  re-enacted  by  the  said  board. 

Fourth — It  shall  select  text-books  and  educational  appliances  for  use  in  the  public 
free  schools  of  the  State;  provided,  that  the  school  boards  of  cities  of  the  population 
of  5,000  or  more  shall  choose  the  books  and  appliances  for  their  schools,  subject  to  such 
rules  or  regulations  as  the  State  Board  of  Education  shall  prescribe. 

Fifth — It  shall  appoint  a  board  of  directors,  consisting  of  five  members,  in  which 
shall  be  vested  the  management  of  the  State  Library  and  the  appointment  of  a  librarian 
and  other  employees  therefor,  subject  to  such  rules  and  regulations  as  the  General 
Assembly  shall  prescribe. 

Section  5.  Each  magisterial  district  shall  constitute  a  separate  school  district  unless 
otherwise  provided  by  law.  In  each  school  district  there  shall  be  elected  by  the  people 
three  school  trustees,  whose  terms  of  office  shall  be  four  years;  provided,  that  in  cities 
and  towns  constituting  separate  school  districts  school  trustees  shall  be  elected  or  ap- 
pointed as  may  be  provided  by  law. 

Sec.  6.  The  General  Assembly  shall  set  apart  as  a  permanent  and  perpetual  literary 
fund  the  present  literary  funds  of  the  State,  the  proceeds  of  all  public  lands  donated  by 
Congress  for  public  free  school  purposes,  of  all  escheated  property,  of  all  waste  and 
unappropriated  lands,  of  all  property  accruing  to  the  State  by  forfeiture,  and  all  fines 
collected  for  offenses  committed  against  the  State,  and  such  other  sums  as  the  General 
Assembly  may  appropriate. 

Sec.  7.  The  General  Assembly  shall  apply  the  annual  interest  on  the  literary  fund, 
that  portion  of  the  capitation  tax  provided  for  in  the  Constitution  to  be  paid  into  the 
State  Treasury,  and  an  annual  tax  on  property  of  not  less  than  one  nor  more  than  five 
mills  on  the  dollar  to  the  public  free  schools  of  the  primary  and  grammar  grades,  for 
the  equal  benefit  of  all  of  the  people  of  the  State,  to  be  apportioned  on  the  basis  of 
school  population,  the  number  of  children  between  the  ages  of  seven  and  twenty  years 
in  each  school  district  being  the  basis  of  such  apportionment.  Each  city,  town  (if  the 
same  be  a  separate  school  division),  county  and  school  district  is  authorized  to  raise 
additional  sums  by  a  tax  on  property  not  to  exceed  in  the  aggregate  five  mills  on  the 
dollar  in  any  one  year  to  be  apportioned  and  expended  by  the  local  school  authorities 
of  said  cities,  towns,  counties  and  districts  in  establishing  and  maintaining  such  schools 
as  in  their  judgment  the  public  welfare  may  require;  provided,  that  such  primary  schools 
as  shall  be  established  shall  be  maintained  at  least  four  months  of  each  year  before  any 
part  of  the  fund  assessed  and  collected  may  be  devoted  to  the  establishment  of  schools 
of  higher  grade.  The  board  of  supervisors  of  the  several  counties,  and  the  common 
councils  of  the  several  cities  and  towns  (where  the  same  may  be  separate  school  divis- 
ions) shall  provide  for  the  levy  and  collection  of  the  said  local  school  taxes. 

Sec.  8.  The  General  Assembly  may  establish  agricultural,  normal,  manual  training, 
and  technical  schools,  and  such  grades  of  schools  as  shall  be  for  the  public  good. 

Sec.  9.  The  General  Assembly  may  enact  laws  to  prevent  parents  and  guardians 
from  allowing  their  children  or  wards  to  grow  up  in  ignorance. 

Sec.  10.  White  and  colored  children  shall  not  be  taught  in  the  same  schools. 
Sec.  11.  No  appropriation  of  public  funds  shall  be  made  to  any  school  or  institution 
of  learning  not  owned  and  exclusively  controlled  by  the  State  or  some  political  subdi- 
vision thereof;  provided,  first,  that  the  General  Assembly  may,  in  its  discretion,  continue 
the  appropriations  to  the  college  of  William  and  Mary,  and  provided,  second,  that  this 
section  shall  in  nowise  affect  the  act  of  the  General  Assembly  passed  February  23,  1892, 
relating  to  bonds  held  by  schools  and  colleges,  and  provided,  third,  that  cities,  towns  and 
counties  may  make  appropriations  to  non-sectarian  schools  or  manual,  industrial,  or 
technical  training. 

Sec.  12.  The  General  Assembly  shall  make  provision  for  the  maintenance  of  the 
University  of  Virginia  by  an  annual  appropriation  not  less  than  that  now  provided  by  law. 

Sec.  13.  Members  of  the  boards  of  the  educational  institutions  owned  or  controlled 
hy  the  State  shall  be  appointed  for  terms  of  four  years. 

On  motion  of  Mr.  Thomas  H.  Barnes,  the  Convention  resolved  itself  into  Committee 
of  the  Whole  for  the  further  consideration  of  the  report  of  the  Committee  on  the  Organ- 
ization and  Government  of  Counties,  Mr.  Wise  in  the  chair. 

Mr.  Keezell:    Mr.  Chairman,  yesterday  when  the  hour  for  adjournment  arrived  I  had 
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taken  the  floor  for  the  purpose  of  making  a  few  remarks  in  opposition  to  the  amendment 
offered  by  the  gentleman  from  Roanoke  (Mr.  Robertson)  to  strike  out  all  the  language 
in  the  report  of  the  committee  which  undertook  to  render  ineligible  the  treasurer  for 
re-election  after  a  certain  period.  Before  the  recess,  some  weeks  ago,  I  made  a  few 
remarks  upon  this  subject,  and  I  do  not  care  now  to  go  into  it  in  detail,  nor  do  I  wish  to 
repeat  what  I  then  said. 

It  seems  to  me  we  ought  not  to  look  at  this  question  from  the  personal  standpoint 
at  all.  We  ought  to  look  at  it  as  affecting  the  good  of  the  Commonwealth.  If  I  were 
to  look  at  it  from  the  personal  standpoint,  I  am  sure  I  would  reach  a  different  conclusion 
from  what  I  do — looking  at  it  as  a  member  of  this  body,  and  having  no  other  interest 
than  the  good  of  the  people  of  this  Commonwealth. 

I  find  upon  an  examination  of  the  Constitutions  of  a  number  of  other  States  that  it 
is  no  innovation  which  we  are  asking  to  put  into  the  Constitution  of  "Virginia.  A  very 
great  number  of  the  States  of  this  Union  have  provisions  in  their  Constitutions  regulating 
the  question  of  the  eligibility  for  re-election  of  certain  of  their  officers.  The  sheriff  and 
the  treasurer  in  very  many  of  the  States  of  this  Union  are  prevented  from  being  elected 
to  their  offices  after  one  term  of  service.  I  have  not  taken  the  time  to  investigate  and 
ascertain  in  what  States  the  sheriff  acts  as  treasurer,  but  I  know  that  in  many  of  the 
States  he  does.  A  partial  examination  shows  that  in  Alabama  the  sheriff  after  a  four 
years'  term  is  ineligible.  In  Ohio  both  the  sheriffs  and  the  treasurers  are  ineligible  for 
more  than  two  terms.  They  can  hold  but  four  years  in  six.  Their  terms  are  two  years, 
and  they  cannot  hold  office  for  more  than  four  years  in  six.  In  Kentucky  they  are 
ineligible  for  the  next  term  after  one  term  of  two  years.  In  Idaho  the  sheriff  is  ineligi- 
ble ;  he  is  the  treasurer,  as  I  understand  it,  there  being  no  provision  made  for  a  treasurer. 
In  Illinois  the  sheriff  and  treasurer  are  both  ineligible  for  re-election  for  four  years 
after  the  expiration  of  their  term.  In  Indiana  the  sheriff  and  treasurer  hold  two  years' 
terms  and  are  ineligible  for  more  than  four  years  in  six.  In  Kansas  the  sheriff  and 
treasurer  are  not  allowed  to  hold  more  than  two  consecutive  terms  of  but  two  years 
each.  In  Maryland  the  sheriff  is  ineligible  after  a  term  of  two  years.  In  Michigan  he 
can  only  hold  four  years  in  six.  In  Missouri  the  sheriff,  who  is  the  treasurer,  I  take  it, 
no  treasurer  being  provided  for,  can  only  hold  office  for  four  years  out  of  six.  In 
Montana  the  treasurer  can  hold  only  two  terms  of  two  years  each.  In  New  Jersey  the 
sheriff  can  hold  a  three  years'  term  and  is  ineligible  after  that  for  three  years  mxore, 
there  being  no  provision  in  that  Constitution  for  a  treasurer  that  I  see.  In  New  York 
the  sheriff  holds  a  three  years'  term  and  is  ineligible  for  three  years  more.  In  North 
Dakota  the  sheriff  and  treasurer  are  ineligible  after  four  years.  In  Pennsylvania  the 
sheriff  and  treasurer  are  ineligible  after  a  four  years'  term  to  succeed  themselves. 

I  have  not  examined  all  the  Constitutions,  but  I  have  looked  over  those  of  the  States 
I  have  mentioned,  and  I  find  that  this  is'  no  innovation,  and  that  in  those  States  it  is 
not  considered  that  they  are  taking  away  from  the  people  a  right  which  they  are  entitled 
to  enjoy,  a  right  argued  for  by  the  gentleman  from  Roanoke  (Mr.  Robertson)  yesterday. 
I  find  that  in  more  than  twenty  of  the  States  of  this  Union  the  terms  of  the  officers 
Avlio  collect  the  public  revenue  are  limited  so  that  the  officers  are  not  eligible  for  re- 
election either  after  one  or  two  terms,  as  the  case  may  be. 

If  we  stop  and  consider,  we  find  this  state  of  affairs  existing  in  Virginia.  As  I 
understand  the  intention  of  this  Convention,  it  is  not  to  deprive  any  man  now  holding 
office  of  any  part  of  the  term  which  he  now  holds.  If  that  be  true,  the  present  treasurers 
would  continue  in  office  for  two  years  more.  They  would  still  be  eligible  for  two  terms 
of  four  years  each,  which  would  give  each  man  who  is  now  treasurer  in  Virginia,  if  the 
people  see  fit  to  elect  him,  a  ten  years'  lease  of  office. 

So  it  does  seem  to  me,  if  we  allow  the  personal  equation  to  enter  into  it,  we  can 
see  that  as  to  those  people  we  wish  to  protect,  if  anybody  has  that  kind  of  a  view  m 
opposing  this  proposition,  that  we  do  not  propose  to  affect  the  term  of  any  official  who 
is  now  holding  office,  and  that  he  may  hold  it  for  ten  years  yet  if  the  people  see  fit  to 
elect  him  for  that  length  of  time. 
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In  some  remarks  I  made  here  some  time  ago  I  stated  that  my  observation  led  me 
to  believe  that  it  was  not  the  treasurer  who  held  office  a  comparatively  short  time  who 
defaulted;  but  that  it  was  the  man  Avho,  after  frequent  elections,  had  learned  to  believe, 
or  had  worked  himself  up  to  the  point  of  believing,  that  he  had  a  life  tenure  and  that 
he  could  go  along  and  do  as  he  pleased,  and  that  he  would  not  be  held  up  to  such 
accountability  as  would  come  upon  him  if  he  had  to  lay  down  the  office  and  make  a 
final  and  complete  settlement  of  its  affairs  who  w^as  the  defaulter. 

The  point  I  ^ish  to  impress  upon  the  Committee  is  that  it  is  almost  impossible 
in  the  present  condition  of  our  complex  county  and  district  government  for  such  a  settle- 
ment with  a  treasurer  as  is  a  settlement  in  fact.  In  the  remarks  which  I  made  here 
before,  I  showed  how  a  treasurer,  who  saw  fit  to  do  it,  could  take  a  balance  of  a  few 
thousand  dollars  and  settle  accounts  of  many  thousands  of  dollars.  In  a  county  where 
they  have  road  funds,  school  funds,  county  funds.  State  funds  all  to  deal  with,  all  divided 
into  small  districts,  no  settlem.ent  being  made  upon  any  one  day  with  more  than  one  of 
the  departments,  a  treasurer  may  take  the  same  money  and  with  that  money  show  a 
balance  to  the  credit  of  each  of  the  funds  and  not  have  a  balance  to  the  credit  of  all 
^  of  them. 

I  know  it  is  urged  that  we  ought  to  have  the  closest  kind  of  scrutiny  into  the 
affairs  of  these  officers,  and  I  recognize  the  importance  of  this.  I  have  the  highest 
regard  for  the  treasurers  and  would  not  make  an  invidious  comparison,  but  I  think  the 
old  law,  that  it  is  impossible  to  measure  a  snake  while  it  is  alive,  applies  with  peculiar 
emphasis  to  the  office  of  treasurer.  I  do  not  believe,  and  I  believe  the  history  of  the 
Commonwealth  will  bear  me  out,  that  you  cannot  measure  the  exact  accountability  of  a 
treasurer  as  long  as  he  is  in  office,  and  is  drawing  from  the  next  year's  revenue  to 
protect  different  funds  which  necessarily  lap  over  the  one  into  the  other.  It  would  be 
almost  impossible  for  any  accountant  to  go  and  check  him  up  in  such  a  way  as  to  be 
absolutely  certain  that  his  accounts  were  straight  and  correct.  But  if  the  treasurer 
Imows  that  at  a  given  period  he  has  to  lay  down  his  office  and  that  he  is  going  to  be 
held  to  a  strict  accountability,  it  will  be  not  only  a  protection  to  the  Commonvrealth,  but 
a  protection  to  him. 

In  very  many  sections  of  this  State,  and  I  suspect  in  almost  all  of  them,  the  treas- 
urers, in  order  to  make  themselves  popular,  in  order  to  secure  re-election,  are  compelled 
to  carry  the  tardy  taxpayer.  These  treasurers  do  not  carry  the  tardy  taxpayer  out  of 
their  own  pocket.  I  think  we  all  admit  that,  but,  having  control  of  various  funds,  they 
take  the  fund  upon  which  there  is  not  a  direct  call  and  use  it  to  satisfy  the  fund  upon 
which  there  is  a  direct  call.  The  result  is  that  the  tardy  taxpayers  pile  up  year  after 
year,  and  the  longer  the  treasurer  holds  office  the  higher  they  pile  up,  until  the  first 
thing  we  know  the  treasurer,  without  any  intention  upon  his  part,  is  put  in  such  a 
position  that  the  Commonwealth  or  the  county  or  some  subdivision  of  the  county  loses 
money  that  it  ought  not  to  lose. 

If  it  were  understood  that  at  a  given  period  he  had  to  lay  down  his  office  he  would 
not  be  under  the  same  obligation  to  the  taxpayers  that  he  now  is  for  a  continuance  and 
for  a  re-election.  He  would  bring  them  to  a  stricter  accountability,  and  it  would  be 
better  for  him  and  better  for  the  Commonv,^ealth.    That  is  my  view  about  it. 

It  does  seem  to  me,  if  he  is  so  good  a  m.an  as  that  the  people  want  him  and  no  one 
else,  we  would  only  be  depriving  them  of  their  right  for  four  years.  "WTiat  would  be  the 
effect  of  it  for  the  life  of  almost  any  of  us!  For  ten  years  he  holds  on  under  the  proposi- 
tion of  the  Committee.  Then  he  would  have  to  lay  down  his  office  for  four  years.  Then 
he  could  come  and  take  it  up  for  eight  years  more,  if  the  people  wanted  him.  So,  the 
worst  thing  that  could  happen  to  the  people  in  the  way  of  a  deprivation  of  the  right,  as 
the  gentleman  from  Roanoke  (Mr.  Robertson)  argued,  would  be  that  after  ten  years  they 
would  not  be  allowed  to  elect  a  man  for  four  years.  They  could  then  take  him  up,  if 
he  lived  long  enough  and  they  wanted  him  so  badly,  and  re-elect  him  for  eight  years 
more. 

I  think  in  the  interest  of  good  public  policy  we  ought  to  adopt  the  report  of  the 
committee  and  fix  a  definite  time  limit  to  the  office.    Then  these  gentlemen  will  under- 


1022 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


stand  that  they  cannot  by  any  kind  of  manipulation  nor  any  kind  of  electioneering 
scheme  continue  on  and  hold  these  offices  at  the  public  expense  as  has  been  the  case 
in  very  many  instances. 

Mr.  Chairman,  I  do  not  wish  to  go  further  into  detail.  I  do  not  know  whether  many 
members  now  remember  the  discussion  before  the  recess,  but,  as  it  was  exhaustive  at 
that  time,  I  do  not  think  it  worth  while  to  go  into  any  more  detail  now. 

Mr.  Boaz:  W,ill  the  gentleman  from  Rockingham  allow  me  to  call  his  attention 
simply  to  one  point?  He  stated  that  this  was  no  innovation,  no  new  thing.  I  merely 
want  to  call  his  attention  to  a  provision  of  the  Constitution  of  1851  that  limited  the 
sheriff,  who  was  the  treasurer,  to  two  consecutive  terms  of  two  years  each. 

No  person  elected  for  two  successive  terms  to  the  office  of  sheriff  shall  be  eligible 
to  the  same  office  for  the  next  succeeding  term,  nor  shall  he  during  his  term  of  service, 
or  within  one  year  thereafter,  be  eligible  to  any  political  office. 

That  was  the  provision  in  the  Constitution  of  1851. 

Mr.  Keezell:  I  thank  the  gentleman  from  Albemarle  for  his  suggestion.  I  did  not 
refer  to  Virginia.  I  referred  to  a  number  of  States,  and  I  think  probably  some  other  * 
gentleman  here  can  give  a  more  complete  list  of  the  States  than  I  did.  I  have  been 
hurriedly  going  over  them,  and  I  have  given  some  fifteen  or  sixteen  States.  I  under- 
stand that  there  are  more  than  twenty  States  where  an  ineligibility  provision  exists,  in 
many  of  them  against  the  treasurer  succeeding  himself  at  all,  in  very  many 
of  them  against  the  treasurer  holding  more  than  two  terms,  and  the  terms  in  most 
of  the  States  are  very  much  shorter  than  they  are  in  Virginia.  There  must  be  some- 
thing in  this  proposition,  or  the  people  in  so  many  States  of  the  Union  would  not  have 
seen  fit  to-  engraft  it  into  their  Constitutions. 

Mr.  Harrison:  Mr.  Chairman,  I  merely  desire  to  call  the  attention  of  the  gentleman, 
from  Albemarle  to  the  fact  that  the  provision  in  the  Constitution  of  1850-51  was  at  a  time 
when  the  sheriffs  were  elected  by  the  county  courts.  The  presiding  justice,  I  think,  on 
retiring,  or  the  oldest  justices,  became  the  sheriff.  This  office  was  their  only  remuner- 
ation, and  in  order  that  the  members  of  that  court  might  have  a  chance  to  serve  as  such 
officer,  it  was  provided  that  he  should  not  be  eligible  to  re-election.  I  think  that  is  the 
reason  why  the  provision  was  contained  in  the  Constitution  of  1850-51. 

Mr.  Boaz:  Will  the  gentleman  allow  me  to  ask  him  why,  then,  they  prohibited  him 
from  holding  any  other  office,  or  becoming  a  candidate  for  any  other  office,  during  his 
term  of  service  and  for  one  year  after  the  termination  of  his  office? 

Mr.  Harrison:  I  do  not  know  why  that  provision  was  inserted.  It  may  have  been 
along  the  same  line,  but  at  the  same  time  the  real  reason  for  the  provision,  so  far  as 
the  provision  in  the  Constitution  of  1850-51  is  concerned,  was  to'  give  the  various  mem- 
bers of  the  court  a  chance  to  have  some  remuneration  for  their  services  upon  the  County 
Court  bench. 

Mr.  Boaz:  I  wish  to  call  the  attention  of  the  gentleman  to  the  fact  that  he  has 
fallen  into  an  error.  Prior  to  1850  the  sheriffs  were  nominated  by  the  County  Courts. 
Tbe  sheriffs  were  made  elective  under  the  Constitution  of  1850-51. 

The  Chairman:    The  pending  question  is  on  the  amendment  submitted  by  the  gentle- 
man from  Roanoke  (Mr.  Robertson). 

The  amendment  was  rejected,  there  being,  on  a  division,  ayes  26,  noes  40. 

The  Chairman:    The  question  now  is  upon  the  committee's  report,  which  the  Secre- 
tary will  read. 

The  Secretary:    After  the  words  "one  county  treasurer"  insert: 

Who  shall  not  be  elected  nor  serve  for  more  than  two  consecutive  terms,  nor  shall 
he  act  as  deputy  of  his  immediate  successor. 

The  amendment  was  agreed  to,  there  being,  on  a  division,  ayes  43,  noes  20. 

Mr.  O'Flaherty:    I  wish  to  offer  an  amendment.    I  offer  the  following  amendment: 
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Xor  shall  any  person  who  has  served  as  deputy  be  eligible  to  the  office  of  treasurer- 
for  the  term  next  succeeding  that  for  which  he  was  deptity. 

I  wish  to  state  to  the  committee  that  unless  we  adopt  this  provision  the  work  which 
we  have  already  done  will  not  be  effective. 

The  amendment  was  rejected,  there  being,  on  a  division,  ayes  18,  noes  39. 

:\Ir.  R.  Walton  :\Ioore:  I\Jr.  Chairman,  I  offer  an  amendment  for  the  purpose  of 
making  clearer  the  meaning  of  the  first  provision  in  section  G  of  the  article  reported  by 
ihe  committee. 

Xo  person  shall  at  the  same  time  hold  more  than  one  of  the  offices  mentioned  in 
this  article. 

Mr.  Thomas  H.  Barnes:  I  am  authorized  to  state  that  the  committee  accept  that 
amendment.    It  accomplishes  the  same  object  the  committee  has  In  view. 

The  amendment  Avas  agreed  to. 

Mr.  Withers:  Xow,  I  suppose,  it  is  in  order  to  offer  a  substitute  of  the  minority 
for  the  first  section  of  the  article  on  County  Organization. 

The  Chairman:  That  is  in  order.  The  Secretary  will  read  the  substitute  for  section 
1  proposed  by  the  gentleman  from  Danville. 

The  Secretary  read  as  follows: 

There  shall  be  elected  by  the  qualified  voters  of  each  county  one  sheriff,  who  shall, 
in  addition  to  his  duties  as  sheriff,  perform  the  duties  of  treasurer  as  prescribed  by  law; 
provided,  that  in  counties  of  more  than  thirty  thousand  inhabitants  the  office  of  treasurer- 
may  be  created  by  law;  one  clerk,  one  superintendent  of  the  poor,  one  county  surveyor; 
and  not  less  than  three  nor  more  than  five  supervisors  to  be  elected  by  the  voters  of  the 
county  at  large,  who  shall  meet  at  stated  times  as  the  board  of  supervisors  of  the  county 
fix  the  county  and  district  levies,  control  all  county  disbursements,  and  perform  such 
other  duties  as  may  be  prescribed  by  law.  And  there  shall  be  appointed  for  each  county 
so  many  commissioners  of  the  revenue  as  may  be  necessary,  whose  appointment  and 
duties  shall  be  prescribed  by  law. 

]Mr.  Withers:  ]\Ir.  Chairman,  I  wish  to  call  the  attention  of  the  committee  to  the 
difference  between  this  stibstitute  and  the  majority  report. 

It  omits,  in  the  first  place,  the  provision  for  the  election  of  an  attorney  for  the 
Commonwealth  for  each  county.  The  minority  have  not  said  anything  about  that  in  the 
course  of  this  discussion,  as  it  is  more  properly  a  part  of  the  judicial  system  of  the  State, 
as  we  conceive. 

In  the  second  place,  it  permits  the  consolidation  of  the  office  of  treasurer  with  that 
of  sheriff,  providing  that  in  counties  of  30,000  inhabitants  the  office  of  treasurer  may  be 
created. 

It  again  varies  by  providing  for  all  the  elective  offices  in  the  first  clauses  of  the 
section  and  placing  in  the  first  section  of  the  article  on  County  Organization  the  provi- 
sion with  reference  to  supervisors,  giving  the  supervisors  the  control  of  the  county  and 
district  levies  and  county  disbursements,  putting  the  finances  of  the  county  in  a  board 
elected  by  the  people,  and  it  provides  for  the  election  of  those  supervisors  by  the  county 
at  large  instead  of  by  districts,  seeking  to  remove  the  objection  so  often  urged  that  the 
system  of  district  elections  promotes  log-rolling  in  the  Board  of  Supervisors.  As  to  the 
wisdom  or  unwisdom  of  it  the  Committee  can  decide. 

Lastly,  after  those  changes  are  made,  it  puts  the  appointive  office,  that  of  commis- 
sioner of  the  revenue,  in  the  subsequent  and  last  clause  of  the  section,  separating  it 
from  the  elective  offices,  and  making  it  plain  to  the  courts  and  to  the  Legislature  that 
it  is  the  intention  of  the  Convention  to  provide  for  the  appointment  of  commissioners 
ot  the  revenue,  and  that  their  selection  shall  be  by  appointment  by  some  board,  as  the 
law  may  prescribe,  and  not  by  an  election  by  the  people. 

I  simply  wanted  to  oft^r  the  amendment  and  explain  it,  because  I  consider  that  in 
parliamentary  law  and  usage  it  is  necessary  to  present  the  amendment  at  this  time. 

The  amendment  was  rejected,  there  being,  on  a  division,  ayes  20,  noes  46. 
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Mr,  R.  Walton  Mioore:  Mr.  Chairman,  I  offer  the  following  as  an  independent 
section  of  the  report: 

Sec.  — .  The  General  Assembly  shall  provide  by  law  for  the  examination  of  the 
books,  accounts,  and  settlements  of  city  and  county  officers  who  are  charged  with  the 
collection  and  disbursement  of  public  funds. 

It  will  be  recalled  by  the  Committee  that  when  the  report  on  the  Legislative  Depart- 
ment was  under  consideration  a  provision  was  adopted  which  contemplates  an  examin- 
ation by  expert  accountants  of  the  books  in  the  offices  of  the  State  government.  The 
design  of  the  proposition  that  I  now  offer  is  to  extend  that  principle  to  the  city  and 
county  governments  by  simply  directing  that  the  Legislature  shall  provide  for  the 
examination  of  the  books  and  accounts  and  settlements  of  county  and  city  officials  who 
are  charged  with  the  collection  and  disbursement  of  public  revenue. 

Doubtless  no  such  examination  is  necessary  in  some  portions  of  the  State;  but  I 
understand  it  is  very  desirable  that  such  an  examination  shall  be  had  in  some  other 
portions  of  the  State.  Without  regard  to  the  locality  or  section,  however,  it  strikes  me 
that  it  is  very  advisable  that  books  shall  be  kept  by  all  such  officials  as  are  mentioned  in 
this  amendment;  that  there  shall  be  a  uniform  system  of  bookkeeping  brought  about 
as  soon  as  possible;  and  that  there  shall  be  some  uniformity  as  to  the  time  and  place 
of  depositing  public  funds  and  the  way  in  which  those  funds  are  drawn  out  for  the 
public  use. 

I  will  state  that  for  some  fifteen  or  twenty  years  the  General  Assembly  of  Virginia 
has  had  this  subject  under  consideration.  In  the  session  of  1887-88  there  was  a  bill 
passed  by  the  Senate  which  provided  for  the  expert  examination  of  the  books,  accounts 
and  settlements  of  these  local  officials.    That  bill  failed  of  passage  in  the  other  branch. 

At  the  last  session  of  the  General  Assembly  a  bill  was  introduced  in  the  Senate  by 
the  distinguished  Senator  from  I^ynchburg,  Mr.  Glass,  now  a  member  of  this  Convention, 
but  it  failed  of  passage.  It  has  seemed  to  that  gentleman  and  to  some  others  of  us  that 
a  mere  direction  to  the  General  Assembly  will  result  in  the  desired  legislation  in  the 
line  indicated. 

Certainly  no  harm  can  be  done  by  this  provision.  There  is  very  little  risk  that 
much  money  will  be  spent  in  carrying  it  out,  and  it  is  entirely  probable  that  there  will 
be  very  good  results  attained.  At  least,  if  we  were  justified  in  making  the  provision 
which  was  made  with  reference  to  the  examination  of  the  books  and  accounts  of  the 
State  officers  we  are  justified  in  extending  the  principle  so  as  to  have  a  proper  and 
accurate  examination  of  the  books,  accounts  and  settlements  of  the  local  fiscal  officers  of 
the  various  cities  and  counties. 

The  Chairm-an:  The  question  is  on  agreeing  to  the  am^endment  proposed  by  th^ 
gentleman  from  Fairfax  (Mr.  Moore)  as  an  independent  section. 

The  amendment  was  agreed  to. 

On  motion  of  Mr.  Thomas  H.  Barnes,  the  Committee  rose,  and  the  President  resumed 
the  chair. 

The  report  of  the  Committee  on  the  Organization  and  Government  of  Counties  was 
received  from  the  Committee  of  the  Whole,  with  the  recommendation  that  it  be  adopted. 

On  motion  of  Mr.  Brown,  the  Convention  adjourned  until  tomorrow,  Thursday,  No- 
vember 14,  1901,  at  10  o'clock  A.  M. 


THURSDAY,  November  14,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 

Prayer  by  the  Rev.  E.  J.  Richardson,  of  Saluda,  Va. 

Mr.  Glass  introduced  a  resolution  relating  to  the  Elective  Franchise,  which  was 
appropriately  referred. 

Mr.  Harrison  introduced  an  ordinance  to  provide  distinct  subjects  of  taxation  for 
State  and  local  purposes,  which  was  referred  to  the  Committee  on  Taxation  and  Finance. 
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The  Executive  Department, 

On  morion  of  Mr.  Cameron,  ihe  Conveniion  resolved  iiself  into  Commitiee  of  the 
"v^liole  for  ihe  consideraiion  of  the  report  on  zhe  Execuiive  Department,  Mr.  Boaz  in 
the  chair. 

Mr.  Cameron:  Mr.  Chairman,  I  am  inclined  to  think  that  before  proceeding  to  take 
up  bv  sections  the  subject-matter  of  the  report,  time  would  be  saved  and  the  understand- 
ing of  the  report  facilitated  if  I  should  make  as  briefly  as  possible  a  summary  of  the 
changes  made,  the  recomimendations  proflEered,  and  of  the  reasons  therefor.  I  think  in 
that  way  the  members  will  come  to  an  intelligent  comprehension  of  the  purpose  of  this 
Committee,  and  will  perhaps  be  able  to  act  more  rapidly  upon  the  conclusions  reached 
than  if,  when  each  section  came  up,  the  chairman  or  some  other  member  of  the  Com- 
mittee had  to  rise  and  answer  questions  or  explain.  In  other  words,  that  we  will  save 
time  by  it.    I  shall,  therefore,  ask  the  permission  of  the  House  to  make  a  statement. 

Mr.  Chairman,  the  Committee  is  unanimous  in  the  conclusions  which  have  been  pre- 
sented. The  provisions  of  the  existing  Constitution  have  not  been  dropped  to  any 
extent,  but  some  new  provisions  have  been  added. 

The  first  section  of  the  report  is  as  it  stands  in  the  existing  Constitution.  I  call 
attention  to  the  fact,  however,  that  while  the  printed  report  says  that  the  term  of  omce 
of  Governor  shall  commence  on  the  1st  day  of  .January,  In  consideration  of  the  fact 
that  the  legislative  report,  as  it  has  passed  the  Committee  of  the  Wliole,  contemplates 
the  meeting  of  the  General  Assembly  on  the  first  Wednesday  in  January,  and  as  a  part 
of  the  duty  of  the  General  Assembly  will  be  the  ascertainment  of  the  result  of  the 
election  for  Governor,  the  date  should  be  left  blank  in  this  report,  so  as  to  read  that 
the  term  of  the  Governor  shall  commence  on  the  blank  day  of  .January  next,  until  the 
Convention  itself  shall  have  acted  upon  the  report  of  the  Legislative  Committee,  when 
this  blank  can  be  supplied. 

The  second  section  is  also  unaltered. 

The  third  section  is  unaltered  as  printed,  but  in  the  7th  line  of  the  third  section  the 
language  ■"three  years"'  occurs  in  connection  with  the  requirement  that  the  Governor 
shall  have  been  a  resident  of  this  State  three  years,  which  was  inserted  at  a  time  when 
some  of  the  gentlemen  making  the  Constitution  were  anxious  to  make  themselves 
eligible  to  this  office,  and  they  had  not  then  resided  in  this  State  for  that  length  of  time. 
The  language  of  our  Constitution  previous  to  that  had  been  five  years,  and  I  therefore, 
desire  to  restore  "five"  where  the  word  •■'three'"  is  printed  here. 

In  section  4,  covering  the  residence  of  the  Governor  at  the  seat  of  government  and 
his  salary  and  the  prohibition  of  the  receipt  of  other  emoluments  from  this  or  any  other 
government  while  in  office,  there  Is  no  change.  A  recommendation  was  made  to  the 
Committee  for  the  reduction  of  the  salary  of  the  Governor.  The  Committee  were 
unanimous  in  their  belief  that  it  would  be  a  great  mistake  to  reduce  his  salary.  VTe  did 
not  b'.-iieve  that  this  chief  officer  of  the  Commonwealth  of  Virginia  could  be  supported 
in  decent  comfort  and  dignity  with  a  sum  less  than  that  now  provided  in  the  Consti- 
tution, and  we  believe  it  would  be  a  public  misfortune  if  this  Convention  by  its  action 
should  encourage  the  growing  tendency  in  this  country  so  to  arrange  matters  that  nobody 
but  rich  people  can  offer  for  high  offices. 

In  section  5,  in  the  first  line.  •■The  Governor"  is  substituted  for  '•He."  The  lang^uage 
of  the  present  Constitution  is  maintained  down  to  line  13,  where.,  after  the  semi-colon 
following  the  word  "States,""  this  language  has  been  inserted: 

And.  during  the  recess  of  the  General  Assembly,  shall  have  power  to  suspend  from 
office  for  misbehavior,  incapacity,  neglect  of  official  duty,  or  acts  performed  without 
due  authority  of  law.  all  executive  officers  at  the  seat  of  government,  except  the  Lievten- 
65 — Const.  Debs. 
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ant-Governor;  but,  in  any  case  in  which  this  power  is  so  exercised,  the  Governor  shall 
report  to  the  General  Assemhly,  at  the  beginning  of  the  next  session  thereof,  the  fact  of 
such  suspension  and  the  cause  therefor,  and  he  shall  have  power,  during  the  recess  of 
Che  General  Assembly,  to  appoint,  pro  tempore,  successors  to  all  officers  so  suspended, 
and  to  fill,  pro  tempore,  all  vacancies  in  the  executive  offices  of  the  State  for  the  filling 
of  which  the  Constitution  and  laws  make  no  other  provision. 

Then  is  resumed  the  language  of  the  existing  Constitution.  The  statute  law  of  this 
State  has  for  many  years  provided  that  the  Governor  shall  have  the  power  to  remove  or 
suspend  that  class  of  officers  whom  we  have  sought  to  cover  by  this  provision.  The 
language  which  we  have  inserted  in  the  report  is  not  an  extension  of  the  power  of  the 
Governor,  but  a  restriction  upon  the  power  heretofore  and  now  given  by  statute. 

The  Committee  thought  it  would  be  unwise  and  unjust  to  give  into  the  hands  of 
the  individual  wielding  the  executive  authority  of  this  State  the  power  of  summary 
removal  of  a  subordinate,  without  report,  without  a  day  in  court  tO'  determine  the 
gravity  of  the  offense  or  the  guilt  of  the  accused.  But  recognizing  the  fact  that  long 
intervals  would  exist  between  the  meetings  of  the  General  Assembly,  even  if  the  present 
system  of  biennial  sessions  be  maintained,  and  that  many  of  these  subordinate  officials 
are  in  touch  with  the  financial  interests  of  the  State,  where  misbehavior  or  misconduct 
or  failure  to  obey  the  law  might  bring  the  direst  consequences  upon  the  people,  it  was 
thought  that  the  power  should  reside  in  the  Governor  to  suspend  these  officers  immedi- 
ately upon  failure  to  perform  any  important  duty  or  upon  the  commission  of  any  illegal 
or  improper  act  by  any  one  of  them. 

If  we  deny  this  power  to  the  Governor,  we  would,  in  the  case  of  a  defalcation  by  a 
fiscal  officer,  have  no  power  anywhere  to  stop  the  commission  of  the  offense,  or  to  put 
the  officer  out  and  intrust  the  affairs  temporarily  to  some  honest  and  capable  man,  unless 
the  Governor  should  call  an  extra  session  of  the  General  Assembly,  when  the  tedious 
and  expensive  remedy  of  impeachment  might  be  resorted  to. 

I  do  not  think  there  is  any  ground  for  opposition  to  this  provision.  I  wish  it  to  be 
remembered,  in  the  first  place,  that  we  restrict  the  powers  of  the  Governor  below  those 
powers  as  now  bestowed  upon  him  by  the  statutes  and  which  have  been  on  the  statute- 
book  for  half  a  century.  The  present  laws  of  Virginia  allow  the  Governor  to  remove  or 
suspend.  We  simiply  provide  here  that  he  may  suspend  during  the  recess  of  the  General 
Assembly,  and,  as  soon  as  the  General  Assembly  meets,  report  thereasons  therefor  to 
that  body,  which  can  then  act  in  any  way  that  it  thinks  the  justice  of  the  cause  dem_ands. 

It  will  be  observed,  also,  after  providing  for  such  suspension,  that  in  lines  23,  24  and 
25  there  is  an  alteration  of  the  language  of  the  present  Constitution  so  as  to  provide  for 
the  filling  pro  tempore  of  vacancies  caused  by  such  suspension  or  vacancies  arising  in 
any  other  way.    It  reads: 

Vacancies  *  *  *  for  the  filling  of  which  the  Constitution  and  laws  make  no 
other  provision. 

The  present  Constitution  says: 

Vacancies  to  offices  for  which  the  Constitution  and  laws  make  no  other  provision. 

The  words  "filling  of"  have  been  inserted  to  meet  a  difficulty  of  construction  whicb 
arose,  as  some  gentlemen  upon  this  floor  may  recall,  in  connection  with  a  vacancy  in  the 
f)ffice  of  the  Second  Auditor,  where  it  was  debated  and  doubted  whether  the  appointment 
of  the  Governor  made  in  the  interval  of  the  sessions  of  the  General  Assembly  ran  to  tke 
end  of  the  term  or  whether  the  Governor's  commission  expired  on  the  meeting  of  the 
General  Assembly.  The  insertion  of  the  words  "the  filling  of  which"  makes  it  plain,  in 
connection  with  the  other  provisions  of  this  section,  that  the  commission  of  the  Governor 
is  to  run  only  until  the  time  specified — thirty  days  after  the  commencement  of  the  next 
session  of  the  General  Assembly. 

There  is  no  other  alteration  in  section  5,  but  I  call  the  attention  of  the  Secretary 
to  the  fact  that  the  word  "committed"  in  the  thirty-ninth  line  of  the  printed  report  and 
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the  word  "committing"'  in  the  fortieth  line  should  be  respectively  ■"commuted"  and  com- 
muting." 

I  desire  to  pass  over  section  6  for  a  moment,  as  there  is  an  addition  to  be  made 
to  it. 

Section  7  merely  provides  how  commissions  and  grants  shall  run.  and  is  in  the  exact 
language  which  has  existed  in  our  Constitution  from  the  beginning. 

Section  !^  is  as  it  stands  in  the  present  Constitution,  and  relates  to  the  v^to  power 
of  the  Governor,  until  the  fourteenth  line  is  reached.  The  new  sentence  beginning  in 
that  line  makes  or  stiggests  a  change.  The  resolution  from  the  Convention  referred  to 
this  committee  proposed  that  the  Governor  of  the  State  should  be  granted  the  power  of 
a  modified  veto.  It  suggested  in  terms  that  where  a  financial  bill  had  been  passed  by 
the  General  Assembly,  items  of  which  were  approved  and  other  items  of  which  were 
disapproved  by  the  Governor,  he  might  be  permitted  to  sign  those  he  approved  and  to 
veto  those  he  disapproved.  In  other  words,  the  resoltition  referred  to  the  Committee  on 
the  Executive  Department  had  the  view  of  granting  to  the  Executive  the  power  of  a 
modified  veto.  The  committee  unanimously  thought  it  unwise  to  lodge  any  such  power 
in  the  hands  of  the  Executive. 

In  that  connection  I  may  say  that  in  one  of  the  daily  papers  of  this  city  there  is  an 
editorial  on  this  subject,  in  which  the  writer  so  misapprehends  the  purpose  and  scope  of 
the  additions  suggested  by  the  Committee  as  to  treat  them  as  co-nstituting  a  modified 
veto.  On  the  contrary,  the  Committee  Avas  unanimous  in  its  opinion  that  the  GoA'ernor 
should  not  have  the  modified  veto,  and  adopted  the  form  in  which  it  is  presented  here  as 
in  their  belief  constituting  no  addition  whatever  to  the  power  of  the  Governor,  but  sim- 
ply as  a  step  in  the  direction  of  increasing  the  friendly  relations  and  facilitating  con- 
ferences between  the  legislative  and  executive  departments. 

Now,  what  does  it  provide?  No  power  whatever  of  vetoing  one  part  and  approving 
another  part  of  a  bill,  but  if,  when  a  bill  or  joint  resolution  is  presented  to  the  Governor, 
he  shall  think  well  of  certain  parts  of  it,  or  think  well  of  it  as  a  whole,  but  disapprove  of 
certain  portions  of  it,  he  cannot  veto  the  part  he  dislikes  and  approve  that  which  his 
judgment  endorses,  but  he  is  allowed  to  return  the  bill  or  joint  resolution  to  the  House 
in  which  it  originated  and  to  request  a  reconsideration  of  the  matter  upon  the  reasons 
which  he  states  in  his  accompanying  message. 

Now,  if  the  House  in  which  the  bill  originated  or  the  other  were  thrown  back  upon 
a  two-thirds  vote,  as  is  the  case  where  the  Governor  vetoes  a  bill,  then  there  would  be  an 
increase  of  prerogative  to  the  Governor,  and  you  would  have  a  modified  veto.  But  what 
is  suggested?  Simply  that  after  he  has  returned  the  bill  or  joint  resolution,  w^th  the 
request  to  the  Legislature,  accompanied  by  his  reasons  for  desiring  some  amendment  in 
the  measure  as  originally  passed,  that  the  House,  or  either  house,  by  a  simple  majority 
vote  can  declare  against  reconsideration  or  amendment  and  refuse  to  take  action  by  a 
simple  majority  vote,  whereupon  the  bill  goes  back  to  the  Governor,  and  he  has  the 
power  that  he  originally  had,  and  no  more,  when  the  bill  was  first  sent  to  him  as  passed 
b\  the  General  Assembly. 

I  can  imagine  no  valid  objection  to  this.  The  power  of  the  General  Assembly  is  not 
curtailed  and  the  power  of  the  Executive  is  not  increased  in  the  slightest  particular,  but 
the  necessity  for  friction  between  the  two  departments  of  government  is  obviated.  It 
brings  them  on  better  relations  and  it  furnishes  the  opportunitj^  by  which  good  portions 
cf  legislation  may  be  preserved  where  in  other  cases  the  Governor,  ueing  forced  to 
approve  or  veto,  would  veto,  and  perhaps  meritorious  legislation  in  the  interest  of  this 
people  might  be  lost.  I  do  hope  gentlemen  will  think  long  and  carefully  on  this  and  see 
that  we  have  jealously  guarded  these  provisions.  I  say  they  do  not  grant  any  additional 
power  to  the  Governor,  but  simply  facilitate  conference  and  agreement  between  the  Gov- 
ernor and  the  Legislature. 

The  remainder  of  the  section  is  as  it  appears  in  the  existing  Constitution  until  the 
thirty-ninth  line.  Heretofore  when  bills  were  passed  just  preceding  the  adjournment  of 
the  General  Assembly,  a  rush  of  legislation  nearly  alvrays  occurring  at  that  time,  the 
Governor  has  been  placed  under  the  necessity  either  of  signing  bills  without  gi%ing  them 
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proper  consideration  or  of  allowing  them  to  die,  no  matter  how  meritorious  they  might 
be,  because  he  had  not,  for  want  of  time  to  study  their  provisions,  satisfied  his  con- 
science sufficiently  to  give  them  his  approval.  Therefore  the  Committee  has  made  this 
radical  change  in  the  provision.   I  read  from  the  closing  lines  of  the  eighth  section: 

If  any  bill  or  resolution  shall  not  be  returned  by  the  Governor  within  five  days  (Sun- 
days excepted)  after  it  shall  have  been  presented  to  him,  the  same  shall  be  a  law  in 
like  manner  .as  if  he  had  signed  it,  unless  the  Legislature  shall,  by  their  adjournment, 
prevent  such  return,  in  which  case  

Says  the  existing  Constitution — 

It  shall  not  be  a  law. 

In  which,  case  

This  report  says  

It  shall  be  a  law  if  signed  by  the  Governor  within  ten  days  after  such  filial  adjourn- 
ment, but  not  otherwise. 

In  other  words,  while  heretofore  during  the  short  period  before  the  adjournment  of 
the  Legislature,  there  has  been  a  rush  of  legislation  and  a  flood  of  bills  has  poured  in 
xipon  the  Governor,  this  leaves  him  ten  days  after  the  adjournment  in  which  to  give  the 
proper  consideration  to  those  measures,  and  if  he  shall  approve  them  or  any  of  them 
within  the  limit  of  ten  days,  then  they  become  laws. 

Please  now  return  to  section  6,  where  the  Committee  desires  to  substitute  the  fol 
lowing  for  the  printed  language  now  standing  in  the  report  as  section  6: 

The  Governor  may  require  information  in  writing  from  the  officers  of  the  Executive 
Department  and  superintendents  of  State  institutions  upon  any  subject  relating  to  the 
•duties  of  their  respective  offices  and  institutions,  which  information  shall  be  given 
under  oath;  and  he  may  inspect  at  any  time  their  official  books,  accounts,  and  vouchers 
and  ascertain  the  condition  of  the  public  funds  in  their  charge  and  in  that  connection 
may  employ  expert  accountants,  if  in  his  judgment  necessary.  He  may  require  the 
opinion  in  writing  of  the  Attorney-General  upon  any  question  of  law  affecting  the  official 
duties  of  the  Governor. 

The  provision  as  to  departments  and  institutions  of  the  State  is  new,  and  I  hope 
will  commend  itself  to  the  judgment  of  the  Convention.  The  only  change  in  the  authority 
granted  the  Governor  to  call  upon  the  Attorney-General  for  his  opinion  was  necessitated 
by  the  vagueness  of  the  language  in  the  existing  Constitution,  which  repeated  the  word 
"his"  after  referring  both  to  the  Attorney-General  and  the  Governor.  That  made  it 
necessary  to  insert  the  word  "Governor"  after  "official  duties,"  so  as  to  show  that  the 
Attorney-General  could  be  called  upon  for  his  opinion  on  all  questions  involving  the 
official  duties  of  the  Governor;  and  as  the  official  duties  of  the  Governor  broadly  stated 
are  to  see  all  the  laws  of  this  Commonwealth  faithfully  executed,  the  effect  of  it  would 
be  that  the  Governor  could  call  upon  the  Attorney-General  for  a  legal  opinion  upon  all 
vguestions  involving  any  interest  of  the  Commonwealth. 

Section  9  provides  in  identical  language  with  that  of  the  existing  Constitution  for 
tlie  election  of  the  Lieutenant-Governor,  his  qualifications,  etc. 

Section  10  is  identical  with  the  same  provision  in  the  existing  Constitution. 

In  section  11  the  language  of  the  existing  Constitution  is  repeated  down  to  line  5, 
where  the  insertion  is  made  of  this  language: 

For  his  services  as  a  member  of  the  board  of  public  works,  while  actually  employed 
as  such,  he  shall  receive  a  per  diem  to  be  fixed  by  law. 

To  that  I  will  recur  when  I  reach  the  article  which  provides  for  the  board  of 
public  works. 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA, 


1029 


Section  12  relates  to  the  Secretary  of  the  Commonwealth.  Lines  2  and  3  provide 
for  the  election,  by  the  qualified  voters  of  the  State,  at  the  same  time  and  for  the  same 
term  as  the  Governor,  of  the  Secretary  of  the  Commonwealth.  The  committee  saw  no 
reason  why  this  officer  should  not  be  placed  upon  the  State  tickets  and  elected  by  the 
people.  He  is  an  immediate  and  intimate  part  of  the  executive  department  of  the  State^ 
in  some  respects  a  staff  officer  of  the  Governor.  In  nearly  every  State  in  the  Union 
he  is  elected  by  the  people,  and  many  reasons  occurred  to  the  committee  why  he  should 
be  so  elected  in  Virginia,  and  no  potent  ones  were  suggested  why  he  should  not  be. 
Unless  I  find  it  necessary  I  shall  not  dwell  further  upon  this  provision. 

In  section  12,  beginning  in  the  fifth  line,  the  Secretary  of  the  Commonwealth  is 
required  to  keep  a  daily  record  of  the  official  acts  of  the  Governor,  which  shall  be  signed, 
etc.  That  insertion  was  made  in  answer  to  the  experience  that,  no  matter  by  whose 
fault,  there  had  been  a  lapse  in  the  record  of  the  official  acts  of  the  Governor  of  the 
State  in  recent  years. 

Lines  10,  11  and  12  provide  practically  for  the  abolition  of  the  existing  office  of 
Register  of  the  Land  Office,  to  which  heretofore,  by  law,  have  been  attached  the  duties 
of  Superintendent  of  the  Public  Building,  keeper  of  the  seals  and  measures,  etc.  I  have 
been  requested  to  make  some  allusion  to  this  change  and  to  give  some  explanation  of 
the  reasons  w^hich  actuated  the  committee  in  recommending  it. 

It  may  be  stated  in  brief  that,  after  examination,  hearing  of  evidence,  the  committee 
became  satisfied  that  there  was  no  occasion  for  maintaining  this  office  as  a  separate 
bureau;  that  the  State  would  not  suffer  by  any  decrease  of  efficiency  in  the  discharge 
of  the  duties  now  attaching  to  these  various  offices  under  the  name  of  Register  of  the 
Land  Office,  and  that  the  cause  of  economy  would  be  served  not  to^  any  great  extent,  but 
sufficiently  to  be  looked  after,  by  transferring  this  to  an  office,  the  incumbent  of  which 
said  positively  he  could  undertake  these  additional  duties  and  discharge  them  without 
overburdening  the  office  of  Secretary  of  the  Commonwealth,  by  the  employment  of  a 
clerk  to  discharge  the  clerical  duties. 

I  do  not  know  what  may  be  advanced  as  a  reason  for  not  merging  the  one  office 
into  the  other.  I  may  say  here  that  when  the  Committee  on  the  Executive  Department 
came  in  contact  with  propositions  to  abolish  offices  that  were  not  constitutional,  they 
found  a  difficulty.  An  office  which  is  not  constitutional  can  hardly  be  abolished  effec- 
tively unless  you  can  transfer  its  duties  to  some  other  existing  office  provided  by  the 
Constitution. 

We  will  not  enter  to-day  upon  any  consideration  of  what  ought  to  be  done  Avith  the 
office  of  Second  Auditor,  but  I  use  it  for  illustration.  A  committee  of  this  body  has 
recommended  the  abolition  of  the  office  of  Second  Auditor.  The  Second  Auditor's  office 
is  not  provided  for  in  the  Constitution,  and  if  in  the  Constitution  we  are  to  make  we 
were  to  say  that  there  should  be  a  Treasurer  and  an  Auditor,  or  if  we  were  to  say  that 
the  office  heretofore  existing  and  maintained  under  the  name  of  the  Second  Auditor 
should  be  abolished,  there  would  be  no  reason  whatever  why  the  Legislature,  on  the 
second  day  of  its  assembling,  should  not  create  another  office  and  call  it  Controller,  or 
anything  else,  and  assign  it  all  or  a  part  of  the  duties  now  performed  by  the  officer 
known  as  Second  Auditor. 

Therefore,  having  examined  the  volume  of  work  done  by  the  Register  of  the  Land 
Office,  seeing  that  the  records  in  his  hands  are  valuable  more  as  a  matter  of  preserva- 
tion  than  of  anything  which  is  to  be  done  with  or  for  or  by  them  in  the  future,  that  the 
matter  of  superintendence  of  the  grounds  here  and  other  matters  attaching  to  the 
position  of  Superintendent  of  Public  Buildings  require  little  time,  only  fidelity  and  ob- 
servation and  care  in  the  selection  of  the  subordinates  to  be  entrusted  with  the  various 
police  and  other  duties  here,  the  committee  thought  that  here  was  an  opportunity 
presented  where  the  duties  may  be  transferred.  It  is  not  a  large  matter,  as  I  said;  the 
State  will  not  overflow  with  money  on  account  of  it;  but  as  there  was  no  reason  against 
it,  and  as  the  incumbent  of  the  office  of  Secretary  of  the  Commonwealth  said  that  his 
office  could  carry  on  all  these  duties  by  the  employment  of  a  clerk  and  his  station  in 
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the  office  below,  the  committee  thought  that  there  was  no  reason  why  we  should  not 
recommend;  and,  therefore,  we  did  recommend,  the  transfer  of  these  duties  to  the  office 
of  Secretary  of  the  Commonwealth. 

I  have  been  asked  (and  it  can  only  be  a  matter  of  opinion)  when  this  provision 
would  go  into  effect.  Like  all  the  other  provisions  of  this  Constitution,  it  will  go  into 
effect  after  the  Constitution  becomes  effective  by  proclamation,  ratification,  or  other- 
wise; but  it  will  have  to  be  put  into  effect  by  the  General  Assembly.  Therefore,  it  will 
be  a  matter  of  time  and  circumstance  when  this  office  would  actually  be  merged  into 
that  of  Secretary  of  the  Commonwealth,  and  I  cannot  give  any  more  explicit  explanation. 
It  would  rest  largely  with  the  General  Assembly  which  would  be  in  existence  at  the  time 
when  this  Constitution  went  into  force.  Upon  them  would  rest  the  obligation  of  a 
reasonable  enforcement  of  this  provision.  They  might  elect  to  let  the  incumbent  run 
his  two  years,  or  they  might  elect  to  put  the  provision  in  operation  at  once. 

Section  17,  as  printed,  gives  permission  to  the  General  Assembly  to  establish  and 
maintain  a  Bureau  of  Agriculture  and  Immigration  and  one  of  Labor  and  Statistics. 
Please  insert  the  word  ''and"  between  "Labor"  and  "Statistics,"  in  line  3  of  that  section. 
I  am  at  a  loss  to  know  whether  to  ask  it  from  the  Committee  of  the  Whole  or  the 
Convention,  but  we  desire  to  have  section  17  recommitted  to  the  committee  temporarily 
for  the  reason  that  the  Committee  on  Agriculture  has  agreed  upon  an  ordinance  to  be 
submitted  to  the  Convention  covering  the  subject  of  the  Commission  and  the  Commis- 
sioner of  Agriculture. 

Upon  the  vacant  sections,  13,  14,  15  and  16,  in  regard  to  the  financial  officers  of  the 
government,  no  report  was  m^ade,  because  we  had  not  concluded  our  deliberations  as 
to  the  office  of  Second  Auditor,  but  in  a  very  short  time  a  report  will  be  brought  in 
covering  all  those  questions. 

There  remains  only  section  18.  The  alteration  there  is  in  the  composition  of  the 
Board  of  Public  Works.  The  committee  thought  it  best  to  increase  the  membership 
of  that  board  by  adding  to  it  the  Attorney-General,  the  law  officer  of  the  State,  whose 
assistance  would  naturally  be  valuable  to  such  a  board  at  almost  every  step  of  its 
progress.  Indeed,  the  necessity  and  reasonableness  of  that  are  so  obvious  that  I  wonder 
he  was  not  made  a  member  of  that  board  before. 

The  Lieutenant-Governor  was  added  in  order  to  make  the  board  five.  The  addition 
of  the  Attorney-General  would  make  the  board  consist  of  four.  The  Lieutenant-Governor 
seemed  to  be  an  officer  here  without  any  great  strain  of  public  duty  upon  him,  and 
looking  around  for  a  proper  person  of  sufficient  dignity  to  be  a  memtoer  of  the  board 
we  concluded  that  rather  than  take  another  busy  officer  and  assign  him  to  this  duty, 
we  would  add  the  Lieutenant-Governor,  and  allow  the  General  Assembly  to  fix  the  com- 
pensation to  be  given  him  while  he  was  actually  engaged  in  such  duties  as  a  member  of 
the  Board  of  Public  Works. 

Now,  M'^r.  Chairman,  I  do  not  think  it  will  be  necessary  for  me  at  this  point  to 
detain  the  committee  any  longer.  Of  course,  the  report  will  now  be  taken  up  by  sec- 
tions, and  I  shall  be  glad  to  answer  any  question  or  endeavor  to  meet  any  difficulty  that 
may  occur  to  the  mind  of  any  member. 

The  Chairman:    The  Secretary  will  read  the  first  section. 

Section  1.  The  chief  executive  power  of  this  Commonwealth  shall  be  vested  in  a 
Governor.  He  shall  hold  office  for  a  term  of  four  years,  to  commence  on  the  first  day 
of  January  next  succeeding  his  election,  and  be  ineligible  to  the  same  office  for  tliy 
term  next  succeeding  that  for  which  he  was  elected,  and  to  any  other  office  during  his 
term  of  service. 

Mr.  Turnbull:  Mr.  Chairman,  I  understand  from  what  was  stated  by  the  Chairman 
of  the  Committee  on  the  Executive  Department  that  he  desires  to  strike  out  the  word 
"first"  in  line  3  and  leave  blank  the  day  in  January  to  be  fixed  at  which  time  the 
Governor  shall  go  into  office.  I  move  to  insert  "first"  in  that  blank  and  to  strike  out 
"January"  in  line  4  and  insert  "February,"  so  as  ta  read: 
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To  commence  on  the  first  day  of  February  next  succeeding  his  election. 

I  will  state  my  object  in  offering  this  amendment.  The  committee,  in  passing  upon 
the  report  on  the  Legislative  Department,  has  decided  that  the  Legislature  shall  con- 
vene on  the  second  Wednesday  in  January.  My  object  is  to  give  to  the  Legislature 
time  to  count  the  vote  and  pass  upon  the  questions  connected  with  it,  and  then  to  have 
the  Governor  go  into  office  on  the  1st  day  of  February. 

The  amendment  was  rejected,  there  being,  on  a  division,  ayes  29,  noes  30. 

The  Chairman:    Are  there  any  other  amendments  to  section  1? 

Mr.  Turnbull:     I  move  to  strike  out  the  word  "January"  so  as  to  conform  to  the 
views  of  the  committee,  and  to  leave  both  the  date  and  the  month  blank. 
The  amendment  was  agreed  to. 

The  Chairman:  If  there  are  no  further  amendments  to  be  proposed  to  section  1, 
the  Secretary  will  read  section  2. 

Section  2.  The  Governor  shall  be  elected  by  the  voters  at  the  times  and  places  of 
choosing  members  of  the  General  Assembly.  Returns  of  election  shall  be  transmitted, 
under  seal,  by  the  proper  officers,  to  the  Secretary  of  the  Commonwealth,  who  shall 
deliver  them  to  the  Speaker  of  the  House  of  Delegates  on  the  first  day  of  the  next  ses- 
sion of  the  General  Asserqbly.  The  Speaker  of  the  House  of  Delegates  shall,  within  one 
week  thereafter,  in  presence  of  a  majority  of  the  Senate  and  House  of  Delegates,  open 
the  said  returns,  and  the  votes  shall  then  be  counted.  The  person  having  the  highest 
number  of  votes  shall  be  declared  elected;  but  if  two  ot  more  shall  have  the  highest  and 
an  equal  number  of  votes,  one  of  them  shall  be  chosen  Governor  by  the  joint  vote  of 
the  two  Houses  of  the  General  Assembly.  Contested  elections  for  Governor  shall  be 
decided  by  a  like  vote,  and  the  mode  of  proceeding  in  such  cases  shall  be  prescribed  by 
law. 

The  Chairman:  If  there  are  no  amendments  to  be  oft'ered  to  this  section,  the 
Secretary  will  read  section  3. 

Sec.  3.  Xo  person  except  a  citizen  of  the  United  States  shall  be  eligible  to  the 
office  of  Governor;  and  if  such  person  be  of  foreign  birth,  he  must  have  been  a  citizen 
of  the  United  States  for  ten  years  next  preceding  his  election;  nor  shall  any  person  be 
eligible  to  that  office,  unless  he  shall  have  attained  the  age  of  thirty  years,  and  have 
been  a  resident  of  this  State  for  three  years  next  preceding  his  election. 

I\Ir.  Turnbull:  In  line  1  of  section  3,  I  move  to  insert  the  word  "native"  after  the 
word  "a"  and  before  the  word  "citizen,"  so  as  to  make  it  read  that  "no  person  except 
a  native  citizen  of  the  United  States  shall  be  eligible  to  the  office  of  Governor." 

I  simply  wish  to  call  attention  to  the  fact  that  under  the  first  Constitutions  adopted 
no  qualification  in  terms  was  prescribed,  but  by  the  Constitutions  of  1S29-30  and  1551  and 
1864  it  was  provided  that  no  person  should  be  eligible  unless  he  had  attained  the  age  of 
thirty  years,  was  a  native  citizen  of  the  United  States,  and  had  been  a  citizen  of  this 
State  for  five  years  next  preceding  his  election.  This  was  changed  in  the  L'nderwood 
Constitution. 

If  it  was  proper  that  a  provision  sliotild  be  made  in  the  Constitutions  of  1829-30, 
1850-51,  and  1864,  so  that  we  should  have  none  other  but  a  native  citizen  of  the  L'nited 
States  to  be  Governor  of  Virginia,  it  is  just  as  important  now  as  it  was  then.  I  think  it 
was  important  then,  and  I  think  it  is  important  now. 

I  believe,  also,  that  the  next  provision,  commencing  in  line  2,  after  the  word  "Gov- 
ernor," "and  if  such  person  be  of  foreign  birth,  he  must  have  been  a  citizen  of  the 
United  States  for  ten  years  next  preceding  his  election,"  is  entirely  wrong,  even  if  the 
first  line  is  correct,  that  "no  person  except  a  citizen  of  the  l'nited  States  shall  be 
eligible  to  the  office  of  Governor."  I  will  discuss  both  of  these  clauses  together,  because 
I  do  not  want  to  take  up  the  time  of  the  committee.  If  we  insert  the  word  "native"'  in 
Che  first  line,  of  course  all  after  the  word  "Governor"  in  the  second  line,  down  to  the 
word  "election"  in  the  fourth  line,  would  necessarily  have  to  be  stricken  out. 

I  say  that  under  this  provision  any  man  who  has  been  a  citizen  of  the  United  States 
ten  years,  although  he  may  be  of  foreign  birth,  may  be  elected  Governor  of  Virginia. 
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My  idea  about  it  is  that  no  man  of  foreign  birth  within  ten  years  can  so  familiarize 
iiimself  with  the  laws  and  customs  of  this  country  as  to  be  properly  qualified  to  be  a 
Governor  of  Virginia. 

I  am  in  favor  of  striking  out  the  provision  and  inserting  what  was  in  the  Consti- 
tution prior  to  the  Underwood  Constitution,  that  he  shall  be  a  native  citizen  of  the 
United  States.  Therefore,  I  move  to  insert  after  the  word  "a"  and  before  the  word 
"citizen"  the  word  "native,"  so  as  to  read  "a  native  citizen  of  the  United  States." 

Mr.  Glass:  Mr.  Chairman,  I  am  not  going  to  make  any  speech,  but  I  certainly 
hope  that  the  amendment  will  not  prevail.  What  immigrant  of  respectability  or  intelli- 
gence, with  any  sort  of  ambition  for  his  children,  will  want  to  come  to  a  State  in  which 
they  are  debarred  the  right  of  holding  the  highest  office  in  the  State? 

It  seems  to  me,  with  all  due  respect  to  the  gentleman  from  Brunswick,  that  his  is 
a  narrow  view  to  take  of  the  subject.    I  hope  the  amendment  will  not  prevail. 

Mr.  O'Flaherty:  Mr.  Chairman,  I  do  not  want  to  say  anything  disrespectful,  but  I 
wish  to  say  that  I  certainly  shall  oppose  the  amendment.  I  will  not  take  up  the  time 
to  name  the  men  who  have  adorned  the  history  of  the  United  States  and  who  would 
not  have  been  eligible  under  such  a  provision  as  is  proposed  by  the  gentleman  from 
Brunswick.  With  due  deference  to  my  friend,  I  say  the  result  would  have  been  that 
many  of  the  good  men  who  have  lived  in  America  and  many  of  the  men  who  fought  for 
the  liberties  of  this  country  could  not  have  been  eligible  under  the  provision.  If  you 
look  over  the  imperishable  roll  of  heroes  of  the  United  States,  you  will  find  that  if 
many  of  those  men  had  lived  in  Virginia  in  this  twentieth  century  they  would  now 
become  ineligible  under  this  amendment  to  the  office  of  Governor  of  Virginia. 

W,'hile  I  am  a  Virginian  myself,  and  proud  of  it,  I  do  not  see  any  reason  why  a 
man  who  might  have  been  born  in  Germany  or  England,  or  in  any  other  foreign 
country,  may  not  be  Governor  of  Virginia  just  as  well  as  a  native  born  Virginian. 

I  hope  the  committee  will  vote  down  the  amendment. 

Mr.  Flood:  Mr.  Chairman,  it  seerjns  to  me  that  the  fears  of  the  gentleman  from 
Brunswick  are  without  any  grounds.  The  people  of  Virginia  have  ample  protection  in 
the  fact  that  they  have  to  elect  their  Governor.  Besides,  the  provision  submitted  by 
the  committee  requires  that  the  person  elected  Governor,  if  of  foreign  birth,  shall  have 
been  ten  years  a  citizen  of  the  United  States,  and  he  must  have  resided  three  years 
in  this  State.  I  should  think  that  would  be  ample  time  for  him  to  acquaint  himself 
with  the  institutions  and  traditions  of  Virginia. 

I  agree  with  the  gentleman  from  Lynchburg  and  the  gentleman  from  Warren  that 
the  amendment  ought  tO'  be  voted  down. 

The  amendment  was  rejected. 

The  Chairman:  Is  there  any  further  amendment  to  be  offered  to  the  section?  If 
not,  the  Secretary  will  read  section  4. 

Sec.  4.  The  Governor  shall  reside  at  the  seat  of  government;  shall  receive  five 
thousand  dollars  for  each  year  of  his  service,  and  while  in  office  shall  receive  no  other 
emolument  from  this  or  any  other  government. 

Mr.  Summers:    I  offer  a  substitute  for  the  fourth  section,  which  I  ask  to  have  read. 

The  Governor  shall  reside  at  the  seat  of  government,  shall  receive  four  thousand 
dollars  for  each  year  of  his  service,  and  while  in  office  shall  receive  no  other  emolument 
from  this  or  any  other  government. 

The  amendment  was  rejected. 

The  Chairman:  If  not  other  amendment  be  proposed  to  section  4,  the  next  section 
will  be  read. 

•  Sec.  5.  The  Governor  shall  take  care  that  the  laws  be  faithfully  executed;  com- 
municate to  the  General  Assembly,  at  every  session,  the  condition  of  the  Common- 
wealth; recommend  to  their  consideration  such  measures  as  he  may  deem  expedient, 
and  convene  the  General  Assembly,  on  application  of  two-thirds  of  the  members  of  both 
houses  thereof,  or  when,  in  his  opinion,  the  interest  of  the  Commonwealth  may  require. 
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He  shall  be  commander-in-chief  of  ihe  land  and  naval  forces  of  the  Siate;  have  pov.-er 
to  embody  the  malitia  to  repel  invasion,  suppress  insurrections,  and  enforce  the  execution 
of  the  lavrs;  conduct,,  either  in  person  or  in  such  manner  as  shall  be  prescribed  by  law. 
all  intercourse  vrith  other  and  foreign  States:  and,  during  the  recess  of  the  General 
Assembly,  shall  have  power  to  suspend  from  office  for  misbehavior,  incapacity,  neglect 
of  official  duty,  or  acts  perform- ed  without  due  authority  of  law,  all  executive  officers  at 
the  seat  of  government,  except  the  Lieutenant-Governor:  but,  in  any  case  in  which  this 
power  is  so  exercised,  the  Governor  shall  report  to  the  General  Assembly,  at  the  begin- 
ning of  the  next  session  thereof,  the  fact  of  such  suspension  and  the  cause  therefor,  and 
he  shall  have  power,  during  the  recess  of  the  General  Assembly,  to  appoint,  pro  tempore^ 
successors  to  all  officers  so  suspended,  and  to  fill  pro  tempore,  all  vacancies  in  the  execu- 
tive offices  of  the  State  for  the  filling  of  which  the  Constitution  and  laws  make  no  other 
provision:  but  his  appointments  to  such  vacancies  shall  be  by  commissions  to  expire  at; 
the  end  of  thirty  days  after  the  commencement  of  the  next  session  of  the  General 
Assembly.  He  shall  have  power  to  remit  fines  and  penalties  in  such  cases,  and  under 
such  rules  and  regulations  as  may  be  prescribed  by  law,  and  except  when  the  prosecution 
has  been  carried  on  by  the  House  of  Delegates,  to  grant  reprieves  and  pardons  after 
conviction:  to  remove  political  disabilities  consequent  upon  conviction  for  offences  com- 
mitted prior  or  subsequent  to  the  adoption  of  this  Constitution,  and  to  commute  capital 
punishment;  but  he  shall  communicate  to  the  General  Assembly,  at  each  sessiom 
*particulars  of  every  case  of  fine  or  penalty  remitted,  of  reprieve  or  pardon  granted,  and 
of  punishment  commuted,  with  his  reasons  for  remitting,  glinting,  or  commuting  the 
same. 

]Mr.  Pl.  "VTalton  Moore:  In  line  6  I  propose  that  '•'two-thirds"  be  stricken  out  and 
that  the  words  "a  majority"  be  substituttd.  That  will  make  the  report  accord  with 
the  report  of  the  Committee  on  the  Legislative  Department  as  passed  by  the  Committee 
of  the  "Whole.  It  will  provide  for  extra  sessions  upon  the  call  of  the  Governor  when,  in 
his  opinion,  the  interests  of  the  Commonwealth  require,  or  when  application  is  made 
to  him  by  a  majority  of  the  members  of  both  houses  of  the  General  Assembly.  The 
object  is  merely  to  make  the  one  report  conform  to  the  other  which  has  been  adopted. 

Mr.  Cameron:  Mr.  Chairman,  I  do  not  understand  exactly  the  operation  of  the 
mind  of  the  gentleman,  that  when  insisting  on  the  lack  of  necessity  for  frequent  meet- 
ings of  the  General  Assembly,  and  basing  his  advocacy  of  long  intervals  of  time  between 
the  assembling  of  the  Legislature  largely  on  the  score  of  economy,  he  should  want  as  a 
part  of  that  program  to  facilitate  the  holding  of  extra  sessions. 

This  is  a  rule  which  has  obtained  in  Virginia  ever  since  we  have  had  a  Constitution. 
I  was  aware  that  it  conflicted  with  the  provision  which  has  been  adopted  by  the  com- 
mittee in  the  report  of  the  Committee  on  the  Legislative  Department,  but  I  thought  that 
the  mind  of  the  Committee  on  the  Executive  Department  might  as  well  be  presented 
here,  and  let  the  issue  be  drawn  clearly. 

K  we  are  to  have  few  sessions  of  the  Legislature,  either  on  the  ground  that  they 
are  unnecessary  or  that  they  are  dangerous  to  the  people,  or  that  they  cost  too  much 
money,  then  let  the  champions  of  such  inirequency  of  legislative  assemblies  at  least  be 
consistent  and  not  build  open  sluiceways  by  which  special  sessions  can  be  had.  The 
positions  are  inconsistent. 

I  hope  the  amendment  will  be  voted  down. 

Mr.  Flood:  :\lr.  Chairman,  I  cannot  see  the  wisdom  of  allowing  a  majority  of  the 
Legislature  to  convene  themselves  in  extra  session.  I  remember,  when  the  question  of 
biennial  and  quadrennial  sessions  was  discussed,  the  distinguished  junior  member  from 
Danville  (Mr.  Withers)  stated  that  he  would  vote  for  quadrennial  sessions  if  the  Com- 
mittee on  the  Legislative  Department  would  accept  a  suggestion  of  his  and  allow  a 
majority  of  the  Legislature  to  call  themselves  into  extraordinary  session;  and  he  stated 
as  his  reason  for  that  position  that  if  there  was  a  difference  between  the  Executive  and 
the  Legislattire,  if  the  Executive  belonged  to  one  political  party  and  the  Legislature 
was  controlled  by  another  political  party,  then  the  Executive  could  not  take  advantage 
of  that  fact  and  refuse  in  case  of  an  emergency  to  call  the  Legislature  into  extra 
session,  but  that  that  trouble  would  be  provided  for  by  a  provision  allowing  the  majority 
of  the  Legislature  to  convene  themselves. 

That  was  put  in  the  legislative  report.  I  thought  at  the  time  it  was  a  remarkable 
position  that  the  gentleman  took,  and  I  still  think  so.    Suppose  that  the  case  he  cited 
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were  correct,  that  a  majority  of  the  Legislature  was  composed  of  one  party  and  the 
Executive  of  another;  that  there  were  bitter  differences  between  these  two  depart- 
ments of  government,  and  for  that  reason  the  Executive  would  not  call  the  Legislature 
into  extra  session;  the  Legislature  is  composed  of  a  majority  of  a  different  party,  and 
proceeds  to  call  itself  into  extraordinary  session.  Now,  suppose  the  miajority  does  not 
consist  of  two-thirds  of  the  members  of  the  Legislature.  If  they  had  two-thirds  there 
would  certainly  be  no  necessity  for  this  change,  because  under  the  present  Constitution 
and  under  the  recommendation  of  the  Committee  on  the  Executive  Department  those 
two-thirds  could  call  themselves  together  in  special  session. 

So  the  reason  for  the  amendment  supposes  that  there  are  not  two-thirds  of  the 
Legislature  antagonistic  to  the  Executive.  Then  they  come  here  upon  the  call  of  a 
majority  of  the  Legislature.  They  are  hostile  to  the  Executive.  They  pass  a  measure. 
The  Executive  vetoes  it.  It  comes  back  to  the  Legislature  and,  according  to  this  report 
(and  that  provision  I  do  not  presume  will  be  antagonized),  it  takes  two-thirds  of  each 
house  of  the  Legislature  to  pass  a  measure  over  the  veto  of  the  Executive.  Now,  they 
have  assembled  here;  they  have  passed  a  measure;  the  hostile  Executive  vetoes  that 
measure;  it  comes  back  to  them,  and  they  absolutely  are  as  hopeless  as  if  they  had 
never  met  in  special  session. 

The  gentleman  from  Danville  could  not  have  considered  the  ultimate  result  that 
would  follow  in  such  a  case.  There  is  no  reason  for  making  this  change  unless  he 
proceeds  further  to  make  a  change  and  provides  that  a  majority  of  the  Legislature  can 
pass  a  measure  over  the  veto  of  the  Executive,  and  practically  abolish  the  power  of  the 
Executive  in  legislative  matters  altogether. 

Mr.  James  W.  Gordon:  IM^ay  I  call  the  attention  of  the  gentleman  to  the  fact  that 
under  this  report  it  is  not  required  that  two-thirds  of  the  members  elected  to  the  General 
Assembly  shall  pass  a  measure  over  the  veto  of  the  Governor,  but  two-thirds  of  those 
present? 

Mr.  Flood:  Of  course,  but  if  there  is  any  such  state  of  affairs  as  the  gentleman 
from  Danville  pictured,  where  the  Legislature  is  arrayed  in  a  hostile  camp  against  the 
Executive,  does  he  suppose  for  a  moment — has  it  ever  been  the  case  when  party  feeling 
ran  so  high — that  every  member  would  not  be  in  his  seat  to  vote  upon  a  measure  that 
would  carry  the  Executive  to  the  extent  of  not  calling  the  Legislature  into  extraordinary 
session  when  the  demands  of  the  State  required  it?  I  say  there  is  no  necessity  for  it; 
there  is  no  sound  reason  for  it;  and,  in  my  humble  judgment,  there  is  no  common  sense 
in  putting  such  a  provision  in  the  Constitution. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  this  matter  was  debated  to  some  extent 
when  the  report  of  the  Committee  on  the  Legislative  Department  was  being  considered 
here  and  a  conclusion  was  reached.  That  conclusion  was  in  the  direciton  of  providing 
for  an  extra  session  upon  a  call  of  the  Governor  in  his  discretion  or  at  the  will  of  a 
majority  of  the  two  houses  of  the  General  Assembly. 

Gentlemen  upon  the  other  side  have  proclaimed  that  they  want  more  popular  gov- 
ernment. They  have  assumed  that  the  Executive  is  not  the  popular  branch,  but  that  the 
General  Assembly  is  the  popular  branch.  Now,  we  invite  them  to  give  the  State  more 
popular  government  by  allowing  a  majority  of  all  the  members  elected  to  the  popular 
branch  to  bring  about  a  session  of  the  General  Assembly  whenever  they  deem  such  a  ses- 
sion  necessary  for  the  transaction  of  public  business. 

The  gentleman  from  Appomattox  fancies  that  all  kinds  of  difficulties  may  arise,  but 
his  imagination  is  picturing  a  condition  of  affairs  similar  to  no  condition  that  has  ever 
existed  in  the  history  of  this  Commonwealth.  There  has  not  been  in  the  history  of 
the  Commonwealth,  even  in  times  of  great  political  excitement,  any  such  condition  as 
he  apprehends. 

Mr.  Flood:  I  will  say  to  the  gentleman  from  Fairfax  that  I  was  only  stating  what 
I  understood  to  be  the  reason  of  the  delegate  from  Danville  for  supporting  quadrennial 
sessions.  He  gave  it  as  a  reason  that  if  you  would  accept  his  suggestion  on  this  line 
he  would  support  your  proposition,  otherwise  he  would  not;  and  I  was  merely  quoting 
his  reason. 
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Mr.  R.  Walton  Moore:  I  am  glad  lo  hare  the  support  of  such  an  able  and  influ- 
eniial  member  as  my  friend  from  Danville,  whatever  may  be  liis  reasons.  But  inde- 
pendent of  that,  I  invite  gentlemen  to  give  the  Commonvrealth  a  more  popular  govern- 
ment by  adopting  the  provision  "which  we  present  here. 

Of  course,,  all  sorts  of  difficulties  and  dangers  may  be  fancied,  but  I  respectfully 
submit  that  gentlemen  are  seeing  visions  and  dreaming  dreams  who  take  the  position 
assumed  by  the  gentleman  from  Appomattox. 

Mr.  Meredith:  Would  it  suit  you,  if  it  is  proper  to  make  the  motion,  that  the 
question  as  to  what  majority  will  be  necessary  shall  be  pa-ssed  by  until  the  question  as 
to  Quadreimial  sessions  is  determined.  I  am  opposed  to  quadrennial  sessions,  and  I  say 
if  we  put  this  in  the  report  it  will  tend  to  strengthen  my  view  of  biennial  sessions,  but 
I  do  not  think  the  Question  ought  to  be  settled  In  that  way.  If  it  is  in  order,  I  will 
move  that  the  question  te  passed  by  until  we  take  up  the  question  of  quadrennial  ses- 
sions, because  the  only  effect  now  is  to  determine  as  to  whether  we  will  put  it  in  the 
power  of  a  majority  or  of  two-thirds  of  the  Legislature  to  call  an  extra  session. 

Mr.  R.  Walton  Moore:  If  my  friend  will  indulge  me  for  two  minutes,  I  will  yield 
for  such  a  motion. 

It  has  been  said  that  the  provision  I  suggest  here,  which  was  first  offered  by  the 
gentleman  from  Danville,  is  without  precedent  in  the  history  of  the  State.  It. has  been 
argued,  therefore,  that  it  is  absurd.  Gentlemen  are  wrong  in  their  history',  and  they 
may  be  wrong  in  their  conclusion  as  to  the  alleged  absurdity.  Go  back  to  the  Consti- 
tution of  1S51  and  you  will  find  the  identical  provision  now  in  question.  I  ask  to  be 
pointed  to  any  evil  that  resulted  from  the  operation  of  the  provision  a-s  it  stood  in  that 
Constitution. 

Mr.  Flood:    I  did  not  say  that  it  was  without  precedent. 

Mr.  R.  Walton  Moore:  But  the  distinguished  gentleman  from  Petersburg  said  it 
was  without  precedent.  He  said  that  his  report  follows  the  unvarying  precedent.  He 
is  mistaken,  however,  for  in  the  Constitution  of  1^51,  in  the  article  on  the  Executive 
Department,  section  5,  it  is  provided  that — 

The  Governor  shall  take  care  that  the  laws  be  faithfully  executed,  etc.,  and  convene 
the  General  Assembly  on  application  of  a  majority  of  the  members  of  both  Houses 
therefor,  or  when  in  his  opinion  the  interest  of  the  Commonwealth  may  require  it. 

Let  us  depart  from  the  L'nderwood  Constitution  and  return  to  the  Constitution  of 
ISol.    Thus  we  will  be  complying  with  and  obeying  the  best  precedents. 

Mr.  Glass:  I  merely  want  to  remark  that  I  shall  vote  for  the  motion  to  be  oft'ered 
by  the  delegate  from  Richmond,  as  I  myself  made  the  same  suggestion  to  the  delegate 
from  Fairfax.  But  I  wish  to  say  that  just  at  this  stage  it  is  not  a  fair  criticism  of  the 
Committee  on  the  Executive  Department  for  the  delegate  from  Fairfax  to  make,  and 
after  he  has  uprooted  the  very  principle  of  representative  and  popular  government  to 
offer  us  a  little  bit  of  salve  of  this  sort,  by  proposing  to  make  it  dependent  entirely 
upon  the  whims  of  a  majority  of  the  Legislature. 

Mr.  R.  Walton  Moore:  I  cannot  allow  the  remark  of  my  friend  from  Lynchburg 
to  go  unanswered.  I  tell  him.  and  I  shall  argtie  it  at  the  proper  time,  that  we  make 
this  government  more  popular  when  we  provide  under  the  quadrennial  plan  for  the 
election  of  all  the  members  of  the  General  Assembly  at  the  same  time.  If  there  be  any 
unpopular  feature  in  this  government  it  is  the  Senate  of  Virginia,  and  that  Senate  is 
out  of  touch  with  the  people  mainly  because  it  is  elected  in  two  groups  at  intervals.  The 
only  way  in  which  the  people  can  have  a  free  expression  of  their  will  in  the  General 
Assembly,  the  only  way  in  which  there  can  be  put  the  stamp  of  popularity — ^I  use  that 
word  in  the  large  sense — upon  the  government,  is  to  provide  for  the  election  of  the 
entire  membership  of  the  General  Assembly  at  the  same  time. 

Mr.  Harrison:  I  understood  that  one  of  his  main  arguments  for  quadrennial  ses- 
sions was  that  it  would  prevent  the  change  of  laws:  that  there  were  too  many  changes 
in  the  laws:  and  that  before  the  people  could  find  out  what  a  law  was  it  was  changed 
by  the  next  Legislature. 
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Mr.  R.  Walton  Moore:  But  first  I  want  to  give  the  people  a  chance  to  enact  the 
laws  they  desire  to  place  in  the  statute  books.  Take  for  illustration  this  matter  of  the 
employers'  liability  measure,  which  has  been  much  talked  about  lately,  and  which  was 
brought  up  and  defeated  in  the  General  Assembly  until  the  people  who  are  interested 
in  it  found  it  necessary  to  go  into  a  gubernatorial  canvass  in  order  to  accomplish  their 
will.  Where  did  it  fail  of  passage,  and  why  did  it  fail  of  passage?  I  need  not  state  the 
facts  in  order  that  gentlemen  may  know  the  answer  to  that  question.  I  need  not  review 
the  long  struggle  of  that  measure  in  the  Senate  of  Virginia. 

I  did  not  intend  to  say  anything  more  until  the  gentleman  from  Lynchburg  seemed 
to  charge  me  with  trying  to  make  the  government  of  this  Commonwealth  less  popular 
than  it  has  been  in  the  past.  He  and  I  differ  in  opinion.  He  thinks  honestly  and  sin- 
cerely, as  he  always  does,  that  he  is  right  in  his  opinion  upon  the  quadrennial  plan.  I 
beg  to  entertain  as  honestly  and  sincerely  a  different  opinion.  This  is  not  the  time  to 
discuss  our  respective  views,  but  at  some  future  tim.e  I  shall  endeavor  tO'  present  mine, 
and  then  ask  who  is  the  friend  and  advocate  of  a  really  popular  system  of  government. 

Mr.  Walker:  I  suggest  that  we  pass  by  the  consideration  of  this  section  tem- 
porarily. We  can  take  it  up  again  after  the  Convention  has  considered  the  matter  of 
quadrennial  or  biennial  sessions. 

Mr.  Turnbull:  If  we  leave  it  blank  it  can  be  filled  when  we  act  upon  the  report 
in  the  Convention,  and  the  Convention  will  not  have  to  go  back  into  Committee  of  the 
Whole  to  consider  the  matter. 

Mr.  Meredith:  I  am  willing  to  adopt  any  suggestion  along  this  line.  I  will  simply 
move  to  strike  out  "two-thirds"  and  leave  it  blank. 

Mr.  Cameron:  If  the  gentlem.an  proposes  to  strike  out  "two-thirds"  and  leave  a 
blank  to  be  filled  hereafter,  the  committee  will  make  no  opposition  to  that  amendment. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  proposed  by  the 
gentleman  from  Richmond  (Mr.  Meredith)  to  strike  out  "two-thirds"  in  line  6  of  section  5 
and  leave  a  blank. 

The  amendment  was  agreed  to. 

Mr.  Turnbull:  I  move  to  strike  out  all  of  section  5  after  the  words  "General 
Assembly,"  in  line  14,  down  to  and  including  the  word  "and"  in  line  24.  My  motion 
is  to  strike  out  those  words  which  are  proposed  to  be  inserted  in  the  Constitution  by 
the  Committee  on  the  Executive  Department  giving  the  Governor  the  power  to  suspend 
the  officers  who  are  named  there.  I  think,  Mr.  Chairman,  that  that  is  a  dangerous  pro- 
vision to  insert  in  the  Constitution. 

It  is  true  that  the  law  at  present  gives  the  power  to  the  Governor  to  suspend  or 
remove  certain  ofilcers,  but  I  do  not  hesitate  to  say  that  I  think  that  is  wrong,  i  see 
no  reason  why  we  should  make  any  distinction  between  these  State  officers  and  all 
other  officers  of  the  State  in  reference  to  the  Governor's  power  of  removal.  In  the  case 
of  all  officers  in  the  counties  and  cities  there  is  a  provision  of  the  law  requiring  that 
for  malfeasance  or  misfeasance  in  office  a  petition  shall  be  filed  by  the  Commonwealth's 
Attorney  or  with  his  permission,  and  that  the  party  can  be  removed  from,  office  by  the 
court  upon  a  full  and  fair  hearing  of  the  whole  matter.  Why  should  not  that  be  done 
In  reference  to  these  State  officers,  so  as  to  give  them  a  chance  to  make  a  defense,  if 
they  have  any? 

In  other  woras,  I  think  it  would  be  dangerous  to  insert  in  the  Constitution  a  pro- 
vision to  the  effect  that  the  Governor  of  the  State,  immediately  after  the  people  had 
elected  one  of  these  officers  to  perform  the  duties,  shall  have  the  power  to  remove  him 
and  put  another  man  in  his  place  because  he  imagines  that  he  may  not  have  properiy 
discharged  the  duties  of  the  office.  I  say  it  is  wrong,  and  the  matter  should  be  left  to 
the  Legislature,  in  my  judgment,  to  fix  a  plan  by  which  these  officers  shall  be  removed- 
I  say  that  no  officer  in  Virginia  who  is  elected  by  the  people  or  appointed  by  a  proper 
authority  should  be  removed  at  the  dictation  of  anybody  without  giving  him  a  hearing, 
and  especially  should  that  be  the  case  with  an  officer  so  important  as  a  State  officer. 

I  have  heard  it  contended  that  this  would  not  do  because  of  the  time  it  would 
take  to  give  them  a  hearing.    I  say  that  should  be  left  to  the  Legislature,  because,  in 
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my  judgment,  the  GoTernor,  in  the  discharge  of  his  present  duties  here,  could  inform 
the  Attornev-General  and  let  him  in  the  circuit  court  of  the  city  of  Richmond  take  the 
proper  proceeding  to  remove  a  State  officer  v,-]io  he  thought  had  not  properly  discharged 
the  duties  of  his  position.  The  court  is  always  in  session,  and  it  would  have  an  oppor- 
tunity to  investigate  the  matter  and  give  such  officers  a  hearing  in  the  court  as  they 
ought  to  have. 

As  I  said,  it  is  now  in  the  power  of  the  Governor  of  Virginia  to  remove  them  or  to 
suspend  them,  under  the  law,  but  that  is  no  reason  why  this  provisior  of  suspension 
should  be  inserted  in  the  Constitution  of  the  State,  bec-ause  the  Legislature  at  any  time,  if  it 
is  left  out,  can  draft  a  proper  provision  in  reference  to  these  officers  and  provide  how 
they  may  be  removed.  If  we  put  the  provision  in  the  Constitution  the  Legislature  can- 
not do  anything  but  take  what  is  here.  So  I  say,  in  my  judgment,  it  is  dangerous  to 
insert  this  provision  in  the  Constitution. 

Mr.  Cameron:  Mr.  Chairman,  it  has  been  left  to  the  Legislature  heretofore,  and  the 
Legislature  has  found  it  necessary  to  provide  by  statute,  as  is  the  law  now,  that  the 
GoTemor  shall  not  only  have  the  power  to  suspend,  but  absolutely  to  remove,  and  so 
deny  to  the  incumbents  of  these  various  offices  the  right  which  the  gentleman  claims 
for  them,  of  a  day  in  court. 

It  was  partly  with  a  view  to  a  correction  of  that  evil  that  the  committee  inserted 
this  constitutional  provision,  striking  out  from  the  existing  statute  the  power  now  given 
to  the  Governor  to  remove  and  only  retaining  his  power  to  suspend. 

I  do  not  see  for  myself  how  any  one  familiar  with  the  workings  of  a  State  government 
can  believe  that  the  Chief  Executive,  who  is  required  by  law  and  by  his  oath  to  see 
rJiat  the  laws  are  faithfully  executed,  can  perform  those  duties  to  the  satisfaction  or  to 
the  interests  of  the  people,  unless  he  has  the  power  of  placing  his  hands  upon  these 
subordinates  when  they  defy  his  authority  to  break  the  laws. 

It  has  been  left  to  the  Legislature.  VsTiat  reason  has  the  gentleman  from  Brunswick 
for  supposing  that  if  we  still  leave  it  to  the  Legislature  they  will  not  commit  the  wrong 
of  which  he  is  afraid  and  continue  in  the  Governor  the  power  of  removal? 

I  will  also  remind  the  gentleman  that  there  is  nothing  in  this  provision  which  de- 
prives the  man  of  his  right  of  an  appeal  to  the  cotirts.  His  legal  remedy  is  untouched. 
Nor  is  the  right  of  the  Legislature  and  the  power  of  the  Legislature  to  provide  how  the 
removal  shall  take  place  at  all  effected. 

I  have  had  some  experience,  and  I  have  heard  within  the  last  few  months  since 
here  of  the  creaking  of  the  wheels  of  the  government  in  this  city  because  there  were 
not  established  well  defined  relations  between  the  Executive  and  his  subordinates.  I 
would  not  myself  consent  to  a  provision  which  would  give  the  absolute  power  to  one 
man,  no  matter  how  high  his  station,  t-o  remove  the  incumbents  of  these  executive 
offices.  I  believe  that  before  a  man  is  deprived  of  that  with  which  he  has  been  legally 
commissioned  he  should  have  a  hearing,  if  he  desires  it.  But  a  suspension  in  protection 
of  the  general  interest  overrides  the  delicacy  for  the  individual  temporary  interest  that 
seems  to  strike  so  deep  into  some  minds.  Here  is  an  officer  of  Virginia  at  the  mercy 
of  one  man.  He  ma^'  be  an  officer  handling  millions  of  dollars.  Is  it  to  be  said  that  if 
an  offence  is  committed  against  honesty  and  against  the  public  funds,  you  will  have  to 
waic  and  go  through  all  the  machinery  of  a  court  trial  or  an  impeachment  before  that 
man's  hands  can  be  taken  out  of  the  pocket  of  the  people  of  Virginia? 

What  harm  has  come  from  the  present  statutory  provision?  And,  as  I  said,  that  has 
been  modified,  as  we  suggest,  so  that  the  Governor  can  only  suspend.  If  you  do  not 
make  such  a  provision,  to  carry  out  the  views  of  the  gentleman  from  Brunswick  would 
be  to  presuppose  that  the  Legislature  would  repeal  the  present  statute  and  arrange  some 
machinery  by  which  men  should  be  tried  before  they  could  either  be  removed  or  sus- 
pended. You  would  have  a  carnival  of  chaos.  You  had  just  as  well  abolish  your  Gov- 
ernor if  he  is  to  be  a  mere  figurehead,  a  man  to  make  speeches  at  tournaments  and 
reunions,  and  with  no  power  to  enforce  discipline  upon  those  who  are  put  under  him. 

There  is  a  kind  of  reform  in  the  minds  of  some  gentlemen  which  would  upset  all 
that  has  been  tried  and  all  that  has  been  found  good.    The  same  mind  that  works  in 
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that  direction  always  cries  out  in  alarm  when  any  attempt  is  ever  made  to  crystallize 
into  the  Constitution  matters  of  principle  or  policy,  which  have  for  years  formed  a  part 
of  the  system  of  our  government  and  have  proved  worthy,  safe  and  proper. 

The  Governor,  under  our  system  of  government,  is  the  head  of  district  departments, 
the  executive,  the  legislative,  and  the  judicial.  The  formation  of  this  government  pre- 
supposes the  occupant  of  that  office  to  be  a  man  equal  in  dignity,  equal  in  honor,  equal 
dn  care  for  the  rights  of  individuals  and  the  interests  of  the  whole  people,  to  the  col- 
lective character  either  of  the  legislative  or  the  judiciary  department.  Hs  is  not  there 
as  a  figurehead,  but  to  perform  important  and  grave  functions;  and  I  say  if  that  be  so, 
if  the  organic  law  of  this  Commonwealth  makes  the  Governor  the  head  and  the  chief 
and  the  front  of  a  great  independent  department  of  this  government,  he  mjust  be 
clothed  with  power  to  do  the  duties  and  maintain  the  responsibilities  which  such  a  posi- 
tion thrust  upon  him. 

I  do  hope,  gentlemen,  that  you  will  not  allow  the  mutilation  of  this  report  in  that 
respect,  but  that  you  will  maintain  the  dignity  and  power  of  your  chief  executive  office, 
and  that  you  will  place  in  the  hands  of  the  incumbent  such  incumbent  as  shall  be  elected 
by  the  concurrent  voices  of  the  people  of  Virginia  tO'  occupy  that  high  chair, 
power  to  see  that  your  Interests  are  guarded  and  to  be  sure  that  your  laws  are  executed. 

Mr.  Turnbull:  Mr.  Chairman,  I  simply  wish  to  say  a  few  words  in  reply.  Such  a 
provision  as  this  has  never  before  been  inserted  in  the  Constitution,  and  I  am  opposed 
to  inserting  it  now. 

Let  us  see  what  would  be  the  effect  of  this  provision  if  it  were  exercised.  It  has 
never  been  exercised.  Take  the  Constitution  as  it  is  to-day,  and  the  effect  would  be 
that  the  next  week  after  the  Legislature  had  elected  an  auditor,  or  a  treasurer,  or  a 
second  auditor,  and  he  had  entered  upon  the  discharge  of  the  duties  of  his  oflace,  the 
Governor  could  suspend  him  or  remove  him:;  and  it  does  not  make  any  difference  whether 
you  call  it  "suspension"  or  "removal,"  if  you  put  in  another  man  to  retain  the  place 
until  the  Legislature  meets  again,  when  he  is  elected  for  only  two  years.  If  you  suspend 
or  remove  him  for  two  years,  what  difference  does  it  make  whether  you  call  that  a 
removal  or  suspension? 

Mr.  Wysor:  Suppose  the  Governor  finds  that  the  auditor  is  purloining  the  funds 
of  the  State;  what  steps  should  he  take  in  order  to  remove  him,;  or  if  he  did  not  have 
the  power  to  remove  him,  how  are  you  going  to  get  him  out? 

Mr.  Turnbull:  I  say  the  Legislature  ought  to  be  left  to  legislate  as  to  that  power 
and  the  manner  of  doing  it  ought  not  to  be  fixed  in  the  Constitution.  It  has  not  been  in 
heretofore,  and  there  is  no  necessity  for  putting  it  in  now. 

Mr.  Wysor:    The  officer  might  get  away  with  all  the  funds  before  the  Legislature 

met. 

Mr.  Turnbull:  Possibly,  but  he  has  not  done  it,  and  the  Constitution  does  not 
provide  for  it.    Why  should  you  put  it  in  now,  I  ask,  in  justice  to  these  officers? 

Mr.  Flood:  I  should  like  to  ask  the  gentleman  a  question.  Suppose  the  Goveriior 
should  for  personal  reasons  undertake  to  remove  an  officer  and  not  for  cause.  Do  you 
not  think  it  would  subject  the  Governor  to  such  charges  as  would  bring  about  his  im- 
peachment? 

Mr.  Turnbull:    Possibly  it  might. 

Mr.  Flood:  Do  you  think  a  Governor  would  be  liable  to  do  an  act  like  that  which 
would  probably  cause  his  impeachment? 

Mr.  Turnbull:  I  do  not  know  whether  he  would  or  not.  That  is  what  I  want  to 
get  rid  of.  I  do  not  know  what  is  going  to  happen.  This  provision  of  the  Constitution, 
I  say,  does  injustice  to  these  officers.  If  it  were  proposed  to  allow  exactly  the  same 
thing  in  reference  to  the  counties  that  the  authorities  of  the  counties  should  have  the 
right  to  remove  any  county  officer  without  giving  a  hearing,  who  would  vote  for  it? 

The  amendment  was  rejected,  there  being,  on  a  division,  ayes  12,  noes  42. 

The  Chairman:    Are  there  any  further  amendments  to  section  5. 

Mr.  Meredith:  I  called  the  attention  of  the  chairman  of  the  committee  to  the  fact 
that  after  the  General  Assembly  meets  no  provision  is  made  here  as  to  what  shall  be 
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done.  Ii  just  leaves  the  thing  seemingly  suspended  in  the  air  without  any  result.  The 
chairman  seems  to  he  of  the  opinion  that  that  would  let  the  Legislature  t-ake  any  step 
they  saw  fit.  It  seems  to  me  the  provision  ought  to  require  that  the  Legislature  should 
take  some  step,  and  that  it  would  he  wise  to  add  after  the  words  •■'suspension  and  the 
cause  therefor,"  in  line  21,  page  3,  the  words  ''whereupon  the  General  Assembly  shall 
determine  whether  such  officer  shall  he  restored  or  finally  removed."  I  make  that  motion. 
That  will  reauire  the  Legislature  to  take  some  step  and  not  let  the  matter  remain 
undisposed  of. 

Mr.  Cameron:    The  committee  will  accept  the  amendment. 

The  Chairman:    In  the  absence  of  objection,  that  will  be  accepted. 

Mr.  Barbour:  I  should  like  to  inquire  of  the  chairman  of  the  commiitee  whether 
or  not  the  committee  gave  consideration  to  the  question  of  the  power  of  the  Executive 
to  remove  or  suspend  sheriffs  of  counties? 

Mr.  Cameron:  The  Committee  on  the  Executive  Department  did  not  consider  the 
power  of  the  Governor  in  this  respect,  except  as  to  the  officers  at  the  seat  of  government. 

'SLr.  Barbour:  I  move,  then,  to  insert  after  the  word  ■■law,""  in  line  16,  the  words  "'■'all 
sheriffs  of  counties  and."' 

The  object  of  the  amendment  is  to  put  it  in  the  power  of  the  Executive  to  perform 
the  duty  which  is  imposed  upon  him.  I  concur  fully  in  the  statement  made  a  few 
moments  ago  by  the  chairman  of  the  committee  that  the  Governor  of  this  State  should 
have  power  to  perform  the  duties  that  he  is  required  by  the  Constitution  to  perform. 
He  is  required  to  see  that  the  laws  are  enforced.  The  only  way  that  the  laws  are 
enforced,  so  far  as  the  preservation  of  peace  is  concerned,  is  through  the  sheriff's. 

It  has  only  been  a  short  time  since  when  disgrace  was  brought  upon  the  whole  State 
of  Virginia,  by  the  neglect  of  a  sheriff  of  one  of  the  counties  to  discharge  the  duties 
imposed  upon  him.  And,  although  the  Governor  ordered  the  military  to  the  scene,  the 
sheriff  protested  that  he  was  able  to  maintain  the  peace,  and  the  Governor  felt  con- 
strained, under  the  law,  to  withdraw  the  military  power,  and  a  prisoner,  in  the  sheriff's 
charge,  was  immediately  taken  from  his  possession  and  hung.  I  say  it  brought  disgrace 
upon  the  entire  State  of  Virginia,  and,  so  far  as  we  are  able  to  dO'  so,  we  should  make 
a  recurrence  of  such  a  thing  impossible.  I  hope  that  this  power  may  be  given  to  the 
Governor  along  with  the  others  which  are  conferred  upon  him  by  the  proposed  Con- 
stitution. 

Mr.  Parks:  Mr.  Chairman,  I  was  not  opposed  to  conferring  upon  the  Governor  the 
power  which  is  provided  in  this  section,  but  I  do  think  we  are  going  a  little  too  far  if 
we  accept  the  amendment  of  the  gentleman  from  Culpeper.  The  acts  of  the  officers 
whom  the  Governor  is  empowered  by  this  section  as  it  reads  to  suspend,  are  within  his 
observation.  They  are  at  the  seat  of  government.  Many  of  the  sheriffs  are  remote  from 
the  seat  of  government.  The  Governor  can  have  no  idea  of  the  circumstances  or  of  the 
violation  of  the  law  for  which  the  removal  may  be  sought.  The  law  now — and  I  take  it 
that  the  Legislature  will  make  the  same  provision  under  this  Constitution  when  it  is 
adopted — authorizes  the  removal  of  sheriffs  by  the  courts,  and  I  see  no  good  reason 
why  the  power  to  remove  a  sheriff  in  some  remote  part  of  the  State  should  be  conferred 
upon  the  Governor,  when  he  can  have  no  information  whatever  as  to  the  reasons  why 
the  removal  is  desired,  except  information  that  may  be  imparted  ex  parte  and  that  ex 
parte  testimony  may  be  the  result  of  prejudice. 

Mr.  Walker:  Mr.  Chairman.  I  heartily  concur  in  all  that  ha?  been  said  by  the  gen- 
tleman from  Page  (Mr  Parks).  I  call  attention  to  the  further  fact  that  the  adoption  of 
this  amendment  either  makes  the  section  somewhat  incongruous,  as  it  appears  to  me. 
or  it  will  involve  the  necessity  of  further  changes  in  this  section.  Does  the  gentleman 
from  Culpeper  propose  that  when  the  Governor  removes  or  suspends  the  sheriff  of  a 
county,  he  is  to  report  that  to  the  Legislature  and  the  Legislature  has  to  inquire  into 
the  cause,  as  we  have  already  adopted  an  amendment  to  that  effect,  and  determine  as  to 
whether  that  sheriff  was  proprly  removed  or  not? 

I  cannot  conceive  what  necessity  there  is  for  this  amendment  at  all.  As  has  been 
pointed  out  by  the  gentleman  from  Page,  the  court  has  ample  authority  now  given  it  by 
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Statute  to  remove  all  county  officers,  including  sheriffs,  for  malfeasance,  misfeasance, 
incompetence  or  gross  neglect  of  official  duty.  It  seems  to  me  that  that  power  in  the 
statute  is  sufficient  to  insure  the  removal  of  sheriffs  when  they  grossly  violate  their 
official  duties,  and  being  under  the  supervision  of  the  court,  the  court  having  the  power 
10  inquire  into  the  circumstances  of  every  particular  case,  it  seems  to  me  that,  indepen- 
dent of  the  suggestions  which  I  have  made  upon  the  incongruity  of  inserting  that  amend- 
ment in  this  section,  with  its  present  provisions,  there  is  no  necessity  whatever  for 
making  any  change. 

1  hope  the  amendment  will  not  be  adopted. 

Mr.  Barbour:  1  wish  to  say  that  the  objection  raised  by  the  gentleman  from  Page, 
that  this  power  is  already  lodged  in  the  court,  is  inadequate.  It  does  not  meet  the  sit- 
uation. When  this  power  is  sought  to  be  exercised,  it  is  one  that  in  the  very  nature  of 
the  case  must  be  exercised  at  once  and  immediately.  It  is  for  the  preservation  of  the 
peace  and  the  good  order  of  the  State.  You  charge  the  Governor  with  the  duty  of  main- 
taining the  peace,  and  absolutely  put  within  his  power  no  means  of  discharging 
that  duty.    I  hope  the  amendment  will  be  inserted. 

The  amendment  was  rejected,  there  being,  on  a  division,  ayes  1(X,  noes  44. 

The  Chairman:  Is  there  any  further  amendment  to  this  section?  If  not,  the  next 
section  will  be  read. 

Section  6.  The  Governor  may  require  information  in  writing  from  the  officers  of 
the  executive  department  and  superintendents  of  State  institutions  upon  any  subject, 
relating  to  the  duties  of  their  respective  offices  and  institutions,  which  information  shall 
be  given  under  oath;  and  he  may  inspect  at  any  time  their  official  books,  accounts,  and 
vouchers  and  ascertain  the  condition  of  the  public  funds  in  their  charge  and  in  that 
connection  may  employ  expert  accountants,  if  in  his  judgment  necessary.  He  may 
require  the  opinion  in  writing  of  the  Attorney-General  upon  any  question  of  law  affecting 
the  official  duties  of  the  Governor. 

Section  7  was  read  as  follows: 

Section  7.  Commissions  and  grants  shall  run  in  the  name  of  the  Commonwealth 
of  Virginia,  and  be  attested  by  the  Governor,  with  the  seal  of  the  Commonwealth 
annexed.  j 

The  Secretary  read  section  8  as  follows: 

Section  8.  Every  bill  which  shall  have  passed  the  Senate  and  House  of  Delegates, 
■and  every  resolution  requiring  the  assent  of  both  branches  of  the  General  Assembly, 
shall,  before  it  becomes  a  law,  be  presented  to  the  Governor.    If  he  approve,  he  shell 
sign  it;  but  if  not  he  shall  return  it  with  his  objections,  to  the  house  in  which  it  shall  I 
have  originated,  which  shall  enter  the  objections  at  large  on  its  journal  and  proceed  to 
reconsider  the  same.    If,  after  such  consideration,  two-thirds  of  the  members  present  ( 
shall  agree  to  pass  the  bill  or  joint  resolution,  it  shall  be  sent  together  with  the  objec- 
tions to  the  other  house,  by  which  it  shall  likewise  be  reconsidered,  and  if  approved  by 
two-thirds  of  all  the  members  present,  it  shall  become  a  law,  notwithstanding  the 
objections  of  the  Governor.    If  he  approve  the  general  purpose  of  any  bill  or  joint  reso- 
lution, but  disapprove  any  part  or  parts  thereof,  he  may  return  it,  with  recommendations  j 
for  its  am.endment,  to  the  house  in  which  it  originated,  whereupon  the  same  proceedings  | 
shall  be  had  in  both  houses  upon  said  bill  or  joint  resolution,  and  his  said  recommenda- 
tions in  relation  to  its  amendment,  as  is  above  provided  in  relation  to  a  bill  or  joint 
resolution,  which  he  shall  have  returned  without  his  approval,  and  his  objections  thereto 
provided,  that  if  after  such  reconsideration,  both  houses,  by  a  vote  of  a  majority  of  the 
m^emhers  present  in  each,  shall  agree  to  amend  the  said  bill  or  joint  resolution,  in 
accordance  with  his  recommendations  in  relation  thereto,  or  either  house  by  such  vote  i 
shall  fail  or  refuse  to  so  amend  it,  then,  and  in  either  case  the  said  bill  or  joint  resolu-  jj 
tion,  shall  be  again  sent  to  him,  and  he  may  act  upon  it  as  if  it  were  then  before  him  j 
for  the  first  time.    But  in  all  the  cases  above  set  forth  the  votes  of  both  houses  shall  he  | 
determined  by  ayes  and  noes,  and  the  names  of  the  members  voting  for  and  against  the  j 
bill  or  joint  resolution,  shall  be  entered  on  the  journal  of  each  house,  respectively.   H  ; 
any  bill  or  resolution  shall  not  be  returned  by  the  Governor  within  five  days  (Sundays  i 
excepted)  after  it  shall  have  been  presented  to  him,  the  same  shall  be  a  law  in  liKe  j 
manner  as  if  he  had  signed  it,  unless  the  Legislature  shall,  by  their  adjournment,  pre-  j 
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vent  such  return,  in  which  case  it  shall  be  a  law  if  sig-ned  by  the  Governor  within  ten 
days  after  such  final  adjournment,  but  not  otherwise. 

Mr.  R.  Walton  Moore:  I  wish  to  have  the  attention  of  my  friend,  the  Chairman  of 
the  committee,  for  one  moment.  This  section  provides  that  laws  shall  be  enacted  by  bill 
or  resolution.  He  will  remember  that  when  another  report  was  under  discussion  it  was 
determined  that  all  laws  should  be  enacted  by  bill.  That  was  to  avoid  some  doubt  as 
to  what  character  of  resolutions  required  the  Executive  assent — a  doubt  that  stress  was 
laid  upon  in  the  case  of  Field  vs.  Auditor,  83rd.  Va.  But  I  do  not  wish  to  take  time  now 
to  ask  that  this  report  in  that  particular  report  because  that  can  be  done  in  Convention 
or  by  the  Committee  on  Kevision,  where  any  mention  of  restrictions  can  be  stricken 
rrom  this  article. 

Mr.  Cameron:  i  will  say,  in  answer  to  the  gentleman  from  Fairfax,  that  my  atten- 
tion has  been  called  to  this  matter,  and  there  will  be  no  difficulty  whatever  in  arranging 
it,  if  that  shall  be  the  final  result  of  the  report  of  the  Legislature  Committee,  to  conform 
to  that.  I  would  offer  no  objection  either  in  Convention  or  in  the  Committee  on  Final 
Revision,  of  which  we  are  both  members. 

Mr.  R.  Walton  Moore:  There  is  another  matter  to  which  I  wish  to  call  the  chair- 
man's attention.  It  is  provided  in  section  8,  line  12,  that  a  bill,  notAvithstanding  the 
Governor's  objection,  may  be  passed  by  a  vote  of  two-thirds  of  all  the  members  present. 
There  is  a  provision  in  the  present  Constitution  which  requires  the  vote  of  a  majority 
of  all  the  members  elected  to  each  House  in  its  favor  for  the  original  passage  of  a  bill 
appropriating  money.  It  seems  rather  anomalous  that  you  should  require  a  bill  appro- 
priating money  to  be  passed  in  that  way  and  sent  to  the  Governor  and  allow  him  to  veto 
it  and  then  provide  that  it  may  be  passed  over  his  veto  by  a  less  vote  than  it  received  in 
the  first  instance,  namely,  a  vote  of  two-thirds  of  the  members  present,  which  does  not 
necessarily  imply  a  majority  of  all  the  members  elected  to  the  Houses. 

Then,  in  addition,  1  may  say  that  in  considering  the  report  of  the  Committee  on  the 
Legislative  Department  it  was  determined  that  no  bill  should  become  a  law  without 
receiving  the  approval  of  two-fifths  of  the  members  elected  to  each  House.  I  would  sug- 
gest, therefore,  with  great  respect  for  my  friend  and  deference  to  the  view  of  his  commit- 
tee, that  we  substitute  for  two-thirds  of  all  the  members  present  as  the  vote  which  is 
required  to  pass  a  bill  over  the  veto  a  majority  of  those  elected  to  each  House.  Let  us 
provide  that  a  majority  of  those  elected  to  each  House  shall  be  necessary  to  overrule  a 
veto,  instead  of  two-thirds  of  the  members  present. 

Mr.  Flood:    I  think  that  is  a  right  serious  matter. 

Mr.  Keezell:    What  was  the  report  of  the  Legislature  Committee? 

Mr.  R.  Walton  Moore:  The  report  of  the  Legislature  Committee,  which  was  adopted, 
required  that  every  bill,  in  order  to  become  a  law,  should  receive  the  approval  of  two- 
fifths  of  the  members  elected  to  each  House  and  we  have  a  provision  in  the  present  Con- 
stitution  

Mr.  Keezell:    Was  anything  said  in  the  legislative  report  in  reference  to  the  veto? 

Mr.  R.  Walton  Moore:  Nothing  except  that  in  a  note  to  the  article  embodied  in  the 
legislative  report  it  was  recommended  that  this  change  I  am  now  suggesting  ought  to  be 
made  in  order  that  there  may  be  harmony  in  the  Constitution  in  respect  to  the  enactment 
of  laws. 

1  repeat  that  we  have  provided  by  the  action  of  the  Committee  of  the  Whole,  that  no 
bill  shall  become  a  law  unless  it  receives  the  approval  of  two-fifths  of  the  members 
elected  to  each  House;  and  1  also  repeat  that  in  the  present  Constitution  it  is  provided 
that  no  appropriation  till  shall  become  a  law  until  it  has  received  the  approval  of  a 
majority  of  the  members  elected  to  each  House.  It  would  be  rather  strange  to  drop  down 
from  that  and  provide  that  a  till  may  be  passed  over  the  Governor's  veto  by  a  vote  of 
two-thirds  of  the  members  present. 

It  seems  to  me,  aside  from  what  has  teen  done,  in  considering  the  report  of  the  other 
committee  and  aside  from  any  provision  of  the  present  Constitution,  that  when  the  Chief 
Executive  of  this  Commonwealth  whose  office  is  of  the  dignity  and  importance  described 
66 — Const.  Debs. 
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by  the  chairman  of  the  committee,  declines  to  approve  a  bill,  it  is  unwise  to  allow  that 
bill  to  go  hack  to  the  General  Assembly  and  be  passed  over  his  veto  by  a  vote  of  a  mere 
two-thirds  of  the  members  present.    Two-thirds  of  the  members  present  may  fall  short 
of  a  majority  of  the  members  elected. 
Mr.  Walker:  Or  it  might  exceed  it. 

Mr.  R.  Walton  Moore:  Or  it  might  exceed  it.  I  think  the  safe  provision  would  be 
to  require  that  a  bill  in  order  to  be  enacted  into  law  over  the  Governor's  veto  shall  re- 
ceive the  approval  of  a  majority  of  the  members  elected  to  each  House. 

Mr.  Brown:  Would  not  this  suggestion  meet  the  gentleman's  objection?  It  is  to 
insert  after  the  word  "present"'  the  words  "including  a  majority  of  those  elected  to  that 
House."    So  that  it  would  read: 

If,  after  such  consideration,  two-thirds  of  the  members  present,  including  a  majority 
of  those  elected  to  that  House,  shall  agree  to  pass  the  bill  or  joint  resolution. 

Mr.  Cameron:  If  the  amendment  is  intended  to  secure  the  result  that  fifty-one  mem- 
bers shall  vote  in  the  House  of  Delegates,  for  instance,  to  overrule  the  Governor's  veto,  I 
should  be  willing  to  accept  it,  but  if  it  merely  means  that  there  shall  be  a  two-thirds  of 
a  majority  of  the  House  present  I  would  not. 

Mr,  Brown:  In  suggesting  that  language  1  meant  that  there  should  be  fifty-one  vot- 
ing of  the  two-thirds;  so  that  it  would  include  fifty-one  voters,  no  matter  how  many 
voted  on  the  other  side. 

Mr.  Cameron:    I  would  have  no  objection  to  that,  properly  expressed. 

Mr.  R.  Walton  Moore:  That  would  make  no  change.  We  would  be  doing  this:  After 
having  changed  the  legislative  article  of  the  present  Constitution  so  as  to  make  legisla- 
tion more  deliberate  and  careful,  we  would  be  declining  to  change  the  executive  article, 
and  we  v/ould  put  ourselves  in  the  strange  position,  a  reiterate,  of  declaring  that  no  bill 
shall  be  passed  in  the  first  instance  unless  it  receives  the  votes  of  two-fifths  of  the  mem- 
bers elected  to  each  House,  and  that  when  it  goes  to  the  Governor  and  comes  back  vetoed, 
it  may  be  passed  over  the  Governor's  veto  by  less  than  that  number. 

Mr.  Cameron:  if  the  gentleman  from  Bedford  will  permit  me,  I  think  the  gentle- 
man from  Fairfax  misarprehends  my  ircsiticn.  As  I  understand  the  report  of  the  I.egis- 
lative  Committee,  no  bill  can  be  passed  in  the  House  of  Delegates  unless  it  receives 
forty  votes,  two-fifths  of  a  hundred,  but  as  I  understand  the  gentleman  from  Bedford, 
til  ere  will  have  to  be  fifty-one  affirmative  votes  in  the  same  House  of  Delegates,  com- 
posed of  one  hundred  members,  to  override  the  Governor's  veto. 

Mr.  R.  Walton  Moore:    That  is  my  wish.    I  do  not  know  whether  it  is  his. 

Mr.  Brown:  I  will  illustrate  my  position,  which  I  think  is  the  position  of  the  gen- 
tleman from  Fairfax.  My  motion  is  exactly  what  the  gentleman  from  Petersburg  un- 
derstands it  to  be  and  exactly  what  the. gentleman  from  Fairfax  wishes,  as  I  understand 
him.  Under  the  wording  of  the  report  as  it  stands  now,  if  there  are  sixty-nine  members 
present,  forty-six  of  those  members  could  override  the  Governor's  veto.  I  propose  to 
amend  it  so  as  to  read : 

If,  after  such  consideration,  two-thirds  of  the  members  present,  including  a  majority 
of  those  elected  to  that  House,  shall  agree,  etc. 

Those  who  vote  to  override  the  Governor's  veto  must  number  more  than  fifty-one, 
but  it  is  not  necessary  that  every  member  elected  to  the  House  shall  be  present  and 
voting. 

Mr.  R.  Walton  Moore:  I  have  never  suggested  that  every  member  elected  should 
be  present  and  voting.  I  am  only  seeking  to  reach  the  result  that  the  Governor's  veto 
shall  not  be  overridden  without  fifty-one  members  of  the  House  voting  that  way. 

Mr.  Brown:    And  two-thirds  of  the  members  present  shall  vote  that  way. 

Mr.  R.  Walton  Moore:  Yes. 

Mr.  Flood:  Mr.  Chairman,  I  cannot  see  any  reason  for  requiring  fifty-one  members 
to  vote  to  overcome  the  Governor's  veto.    The  provision  here  is  very  similar  to  the  pro- 
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vision  in  tiie  present  Constitution.  Tliat  requires  two-tfiirds  of  tlie  members  present. 
1  can  see  some  reason  for  making  tiiis  report  conform  to  the  report  of  tlie  Committee 
on  trie  Legislative  Department,  wiiicli  requires  tiie  vote  of  two-fifths  of  the  members 
of  each  House,  in  order  to  pass  a  measure.  I  can  see  some  reason  for  requiring  tiiat  in 
the  two-thirds  necessary  to  overcome  tlie  Governor's  veto  there  should  be  two-fifths  of 
each  House  voting  in  the  affirmative,  voting  to  override  the  Governor's  veto,  but  it  does 
seem  to  me  that  it  wouid  put  an  unnecessary  clog  upon  legislation  to  require  a  majority 
of  the  members  elected  to  be  included  in  those  two-thirds. 

Take  the  House  of  Delegates,  which  is  to  be  composed  of  one  hundred  members. 
The  words  might  be  added  "two-thirds  of  those  present,  including  tAvo-flfths  of  the  mem- 
bership of  the  House.""  or  forty  of  the  membership  of  the  House,  and  "two-fifths  of  the 
membership  of  the  Senate." 

Mr.  Keezell :  'Mr.  Chairman,  it  seems  to  me  that  the  suggestion  of  the  gentleman 
from  Bedford  is  the  proper  solution  of  this  matter.  After  a  bill  has  been  vetoed  by  the 
Executive,  it  does  seem  to  me  it  ought  to  require  something  more  in  the  way  of  a  vote 
of  the  body  to  pass  it  than  it  did  as  an  original  proposition.  The  practical  effect  of  the 
amendment  of  the  .gentleman  from  Bedford  is  simply  this.  Under  the  report  of  the 
Legislative  Committee  no  bill  can  pass  unless  it  has  received  forty  votes  in  the  House  of 
Delegates,  and  in  order  to  pass  it  over  the  Governor's  veto  it  must  have  fifty-one.  It 
requires  only  eleven  more  votes  to  pass  it  over  the  veto  than  is  required  in  the  first  in- 
stance to  pass  it.  It  seems  to  me  that  is  a  reasonable  restriction  to  apply.  In  other 
words,  if  seventy-seven  members  were  present,  with  the  two-thirds  proposition,  it  would 
require  fifty-one  votes,  twenty-six  against  fifty-one  for.  and  I  see  no  unreasonableness  in 
requiring  that  in  the  two-thirds  at  least  a  majority  of  the  members  elected  to  that  body 
shall  be  included. 

Mr.  K.  Walton  Moore:  I  think  the  view  enteitained  by  some  of  us  is  very  well  ex- 
pressed in  the  language  which  will  now  be  proposed.  I  understand,  by  the  gentleman 
from  Bedford  (,Mr.  Brown). 

Mr.  Cameron:  I  am  not  disposed  to  contest  this  matter.  I  will  accept  the  language 
of  the  gentleman  from  Bedford. 

The  Secretary  read  section  9.  as  follows: 

Section  9.  A  Lieutenant-Governor  shall  be  elected  at  the  same  time  and  for  the 
same  term  as  the  Governor,  and  his  qualifications  and  the  manner  of  his  election,  in 
all  respects,  shall  be  the  same. 

Mr.  Summers:  I  desire  to  offer  a  substitute  for  the  9th  and  10th  sections,  providing 
for  the  abolition  of  the  office  of  Lieutenant-Governor. 

The  Secretary:  It  is  proposed  to  strike  out  sections  9  and  10  and  insert  in  lieu 
thereof  the  following:  * 

In  case  of  the  removal  of  the  Governor  from  office  or  his  death,  failure  to  qualify, 
resignation,  removal  from  the  State  or  inability  to  discharge  the  powers  and  duties  of 
the  office,  the  said  office,  with  its  compensation,  shall  devolve  upon  the  President  of  the 
Senate  and  the  General  Assembly  shall  provide  by  law  for  the  discharge  of  the  execu- 
tive functions  in  other  necessary  cases. 

The  amendment  was  rejected. 
Section  10  was  read  as  follows 

Section  10.  In  case  of  the  removal  of  the  Governor  from  office,  or  if  his  death,  failure 
to  qualify,  resignation,  removal  from  the  State,  or  inability  to  discharge  the  powers  and 
duties  of  the  office,  the  said  office,  with  its  compensation,  shall  devolve  upon  the  Lieu- 
tenant-Governor; and  the  General  Assembly  shall  provide  by  law  for  the  discharge  of 
the  executive  functions  in  other  necessary  cases. 

Section  11  was  read  as  follows:      ■  '  ' 


Section  11.  The  Lieutenant-Governor  shall  be  president  of  the  Senate,  but  shall 
v'e  no  vote  except  in  case  of  an  equal  division:  and  while  acting  as  such,  shall  receive 
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a  compensation  equal  to  that  allowed  to  the  Speaker  of  the  House  of  Delegates.  For  his 
services  as  a  raember  of  the  board  of  public  works,  while  actually  employed  as  such, 
he  shall  receive  a  per  diem  to  be  fixed  by  law. 

^Section  12  was  read  as  follows: 

Secretary  of  the  Commonwealth. 

Section  12.  A  Secretary  of  the  Commonwealth  shall  be  elected  by  the  qualified 
voters  of  the  State  at  the  same  time  and  for  the  same  term  as  the  Governor.  He  shall 
be  commissioned  by  the  Governor,  and  shall  receive  a  salary  to  be  fixed  by  law.  He 
shall  keep  a  daily  record  of  the  official  acts  of  the  Governor,  which  shall  be  signed  by 
the  Governor  and  attested  by  the  Secretary,  and  when  required,  he  shall  lay  the  same, 
and  any  papers,  minutes,  and  vouchers  pertaining  to  his  office,  before  either  House  of 
the  General  Assemfbly.  He  shall  discharge  all  the  duties  heretofore  attaching  to  the 
office  of  Register  of  the  Land  Office,  and  such  other  duties  as  may  be  prescribed  by  law. 
All  fees  received  by  the  Secretary  of  the  Commonwealth  shall  be  paid  into  the  treasury. 

Mr.  Cameron:  In  line  '6,  section  12,  I  move  to  insert  "and  the  fact  of  his  election 
shall  be  determined  as  in  the  case  of  the  Governor." 

The  Chairman:    That  amendment  will  be  made,  in  the  absence  of  objection. 

Mr.  Cameron:  I  desire  to  have  the  word  "monthly"  inserted  after  the  word  treas- 
"ury,"  in  line  14. 

The  amendment  was  agreed  to. 

Mr.  Ayers:  I  move  to  amend  the  twelfth  section  by  striking  out,  in  the  tenth  line, 
all  after  the  words  "General  Assembly,"  down  to  and  including  the  word  "law,"  in  the 
twelfth  line.    I  move  to  strike  out  the  following  language: 

He  ^hall  discharge  all  the  duties  heretofore  attaching  to  the  office  of  Register  of 
the  Land  Office,  and  such  other  duties  as  may  be  prescribed  by  law. 

Mr.  Chairman,  I  have  heard  no  good  reason,  no  reason  satisfactory  to  my  mind, 
advanced  why  the  duties  of  the  Secretary  of  the  Commonwealth  and  those  of  the  Regis- 
ter of  the  Land  Office  should  be  combined,  and  there  are,  to  my  mind,  many  good  reasons 
why  the  duties  of  those  two  offices  should  not  be  combined  in  one. 

Now,  the  distinguished  chairman  of  the  committee  stated  that  the  committee  had 
ascertained  from  the  incumbent  of  the  office  of  Secretary  of  the  Commonwealth  that,  in 
addition  to  the  duties  of  his  office,  he  could  discharge,  with  a  clerk,  the  duties  of  the 
office  of  the  Register  of  the  Land  Office. 

Now,  as  a  matter  of  fact,  Mr.  Chairman,  the  duties  of  the  office  of  Secretary  of  the 
Commonwealth  are  very  considerable;  and  I  want  to  say  right  here  that  the  work  of 
that  office  is  four  years  behind  to-day  in  the  recording  of  charters  that  have  been 
granted.  If  this  gentleman  has  so  much  leisure  upon  his  hands,  he  might  have  relieved 
the  corresponding  clerk,  who  does  not  do  this  recording,  from  those  duties  and  had  him 
to  record  some  of  these  charters,  and  kept  up  the  work  of  that  office.  It  is  not  up  to-day. 
It  is  behind. 

The  duties  of  the  Secretary  of  the  Commonwealth  are  varied.  He  is  State  Librariai}. 
He  has  charge  of  the  libraries,  and,  in  addition  to  that,  he  has  a  number  of  duties  to 
perform,  making  out  and  countersigning  all  commissions,  pardons,  reprieves,  certificates 
under  the  Great  Seal,  appointments  of  all  kinds  except  military,  a  complete  record  of  the 
same,  a  systematic  filing  and  caring  for  all  of  the  papers  in  connection  therewith.  Ar 
present  this  is  done  by  the  chief  clerk.  The  law  prescribes  that  the  secretary  shall  re- 
ceive certain  fees.  All  of  those  fees  are  received  and  are  paid  into  the  treasury,  ana 
those  fees  amount  now  to  more  than  the  expenses  probably  of  the  whole  office.  Tiie 
chief  clerk  keeps  the  accounts  and  makes  the  settlements. 

Now,  the  most  burdensome  part  of  the  work  of  that  office  is  in  connection  with  the 
charters,  and  this  work  has  grown  to  a  great  extent.  In  the  year  1886  only  87  charters 
were  on  file,  and  there  are  now  over  10,000.    It  is  impossible  to  keep  up  with  the  work, 
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and  I  have  had  occasion  to  go  to  that  office  and  refer  to  the  records,  and  I  find  that  char- 
ters granted  some  years  hack  are  not  recorded,  hut  they  are.  on  file  there. 

In  addition  to  this,  the  record  clerk,  who  is  copying  clerk,  can  make  only  about 
twelve  pages  a  day  of  that  work,  and  keep  up  with  the  other  copying  work  of  the  office. 

The  Chairman  of  the  Committee  stated  that  his  only  duty  with  reference  to  these 
records  was  their  preservation  and  caring  for  them,  but  if  he  will  examine  the  reports, 
of  the  Register  of  the  Land  Office  and  if  he  will  go  down  there  almost  any  day  he  wilt 
find  a  request  for  copies  all  through  the  southwestern  portions  of  the  State  and  the  Val- 
ley, in  those  sections  which  are  not  so  old  as  the  portion  known  as  Eastern  Virginia.  I 
know  that  there  is  a  constant  demand  for  copies  of  grants,  entries  and  surveys  from  my 
section  of  the  State.  Almost  every  week  there  is  something  of  the  kind  from  my  im- 
mediate section  of  the  State  demanded,  and  we  would  be  loath  to  see  the  records  of  that 
office  put  under  the  charge  of  some  officer  who  would  consider  it  as  just  an  incident,  and! 
where  the  books  would  be  piled  away  and  gradually,  if  they  needed  the  space,  probably 
packed  away  in  boxes,  where  the  information  could  not  be  had  as  readily  and  exactly 
as  it  may  be  now. 

Mr.  Cameron:  Does  he  have  in  his  information  any  knowledge  of  the  number  of 
copies  of  papers  of  record  in  that  office?  What  was  the  number  of  new  grants  made  last 
year,  for  instance? 

Mr.  Ayers:  I  have  not  any.  That  information  will  be  found.  I  suppose,  in  the  re- 
port of  the  Register  of  the  Land  Office. 

Mr.  Cameron:  I  fancy  that  that  work  would  entail  very  little  labor.  There  were^ 
fifty-two,  I  understand,  last  year.    And  an  equally  small  proportion  of  copies  were  made. 

Mr.  Ayers:  1  do  not  know  what  you  are  going  to  proportion  them  with,  but  there 
were  a  great  many,  more  than  fifty-two  copies.  There  was  a  demand  right  along  for 
copies.  This  office  is  in  touch  with  those  books.  What  does  the  Register  of  the  Land 
Office  receive?  Twelve  hundred  dollars  a  year  for  the  performance  of  these  duties,  in 
addition  to  taking  care,  as  I  said,  and  discharging  the  duties  of  the  superintendent  or 
public  grounds  and  buildings  and  making  contracts  for  light  and  heat  and  looking  after 
this  building  and  the  library  building  and  looking  after  the  policing  of  the  Capitol 
Square  and  keeping  in  touch  with  the  fifteen  officers  who  are  under  his  jurisdiction  and: 
looking  after  the  grounds  over  at  the  Mansion.  All  this  work  falls  within  his  jurisdic- 
tion and  his  duties.  We  would  save  the  salary  of  a  man  who  looks  closely  after  the  con- 
tracts for  the  supplies  necessary  for  these  buildings  in  the  difference  in  cost  under 
an  efficient  as  compared  with  an  inefficient  administration.  We  would  save  the  pitiful- 
salary  of  $1,200  paid  the  Register  of  the  Land  Office,  and  the  $300,  I  believe,  in  fees  which 
he  makes  out  of  his  office. 

You  cannot  expect  to  have  these  duties  performed  by  any  one  clerk.  It  would  be 
impossible  for  a  clerk  to  perform  them.  The  Register  of  the  Land  Office  had  a  clerk. 
He  was  abolished,  and  all  the  clerical  services  he  can  have  done  there  now  he  must  get 
by  having  one  of  the  policemen  detailed  for  that  purpose.  He  is  in  constant  touch  with 
the  police  force,  is  looking  after  these  buildings,  and  is  constantly  at  his  post.  He  is  re- 
quired to  be  there  early  in  the  morning;  he  is  required  to  be  there  late  in  the  evening; 
he  is  constantly  looking  after  the  matters  connected  with  the  police  and  the  general 
care  of  these  buildings. 

I  will  not  trouble  the  committee  by  referring  to  them,  but  there  are  probably  fifty 
sections  of  the  Code  relating  to  the  duties  of  the  Register  of  the  Land  Office,  and  the 
numerous  duties  that  have  been  devolved  upon  him  by  the  abolition  of  other  officers  it 
would  be  difficult  to  specify.  You  propose  to  abolish  that  office  and  place  the  care  of 
these  different  buildings  and  the  care  of  these  records  in  the  hands  of  a  series  of  clerks. 

It  will  require  more  money,  in  my  opinion,  to  discharge  the  duties  of  the  Register 
of  the  Land  Office  by  the  Secretary  of  the  Commonwealth  than  it  will  require  to  have  a 
Register  of  the  Land  Office,  as  now  provided  by  law.  I  do  not  believe  there  would  be 
one  dollar  saved.  I  believe  there  would  be  a  great  loss  in  efficiency,  and  that  you  would" 
really,  by  reason  of  diffusing  and  widening  the  duties  of  the  Secretary  of  the  Common- 
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wealth,  make  his  discharge  of  the  duties  of  that  office  less  efficient,  because  he  would 
have  so  many  things  to  look  after,  he  would  have  so  many  places  to  be  in  and  so  much 
would  be  required  of  him  that  he  could  not  give  the  necessary  attention  and  thought  to 
the  discharge  of  the  duties  of  his  office,  and  he  certainly  could  not  give  that  personal 
attention  which  is  given  by  the  Register  of  the  Land  Office  to  all  these  matters. 

All  the  expense  is  paid  out  of  the  contingent  fund.  He  approves  all  these  accounts. 
All  the  contracts  that  he  makes  are  filed  in  his  office.  He  is  required  to  keep  them  there. 
The  Governor  approves  them  and  they  are  paid.  All  that  work  would  have  to  be  done 
in  the  office  of  the  Secretary  of  the  Commonwealth,  and  you  would  have  his  duties  spread 
over  so  many  things,  he  would  have  so  many  irons  in  the  fire,  that  some  of  them  would 
be  certain  to  burn.  There  will  not  be  saving  of  a  dollar,  and  I  believe  that  instead  of 
saving  a  dollar  there  will  be  some  loss. 

I  have  little  further  to  say,  Mr.  Chairman.  I  have  been  familiar  with  the  duties  of 
these  officers  for  a  great  number  of  years.  I  have  had  occasion  to  transact  business  with 
tooth  of  them  and  I  can  speak  from  my  own  knowledge  extending  over  a  long  period. 
The  Register  of  the  Land  Office,  in  my  opinion,  is  a  necessary  officer,  and  those  records 
fought  to  be  kept  in  the  charge  of  a  man  whose  duty  it  will  be  specially  to  care  for  and 
look  after  them,  as  well  as  the  other  duties  which  have  incidentally  been  devolved  upon 
him.  There  cannot  be,  in  my  opinion,  one  dollar  saved,  and  there  is  a  risk  of  a  loss  of 
money,  and  a  great  loss  to  the  people  of  the  State  if  anything  should  befall  the  valuable 
records  in  his  office. 

Mr.  Meredith:  Mr.  Chairmjan,  1-  shall  vote  for  the  amendment  of  the  gentleman 
from  Wise  for  the  simple  reason  which  I  shall  state.  There  is  no  proposition  here  to 
abolish  this  department.  There  is  no  proposition  here  to  get  rid  of  the  policemen. 
There  is  no  proposition  here  to  get  rid  of  the  men  who  attend  to  these  buildings?  You 
are  simply  proposing  to  cut  off  the  head  of  a  department  and  the  head  of  a  department 
that  gets  only  $1,200. 

Just  as  certain  as  you  cut  off  the  head  of  a  department  and  transfer  the  duties  to 
the  office  of  the  Secretary  of  the  Commonwealth  you  "will  have  a  superintendent  of 
public  buildings,  and  you  never  before  had  that  officer.  You  are  not  going  to  save  a 
dollar  by  it,  but  you  are  simply  going  to  transfer  the  duties  to  a  different  department 
and  have  them  attended  to  by  a  man  under  a  different  title,  and  all  for  $1,200. 

Do  you  propose  that  the  Secretary  of  the  Commonwealth  shall  attend  to  the  question 
as  to  whether  the  stoves  are  in  proper  order  or  whether  the  floors  are  property  carpeted, 
and  to  see  that  the  members  of  the  bodies  that  meet  here  are  properly  seated.  All 
those  are  matters  of  detail  that  the  Register  of  the  Land  Office  now  attends  to.  Do  you 
propose  that  the  Secretary  of  the  Commonwealth  shall  see  that  at  night  the  policemea 
on  this  square  attend  to  their  duties  and  keep  these  grounds  from  becoming  an  exceed- 
ingly disagreeable  place,  for  this  square  can  become  exceedingly  offensive  unless  properly 
watched  over? 

You  must  have  some  one  to  superintend  the  people  who  are  employed  here  to  take 
care  of  the  buildings  and  grounds,  and  you  propose  to  do  it  by  trying  to  cut  off  $1,200  a 
year.  If  you  are  going  to  save  anything,  all  right,  but  you  cannot  possibly  save  because 
you  are  simply  going  to  transfer  these  duties  to  some  one  else. 

Now,  on  the  other  hand,  what  have  you  here?  You  have  a  man  of  sufficient  intelli- 
gence and  sufficient  dignity  of  office  to  have  charge  of  the  records,  which  are  very 
valuable,  and  he  does  that  as  well  as  to  attend  to  the  public  square,  to  superintend  the 
buildings,  and  keep  all  things  in  order.  So,  instead  of  deriving  any  benefit  from  abol- 
ishing the  office,  you  propose  to  save  something,  and  you  do  not  save  much.  You  cannot 
save  much  on  a  $1,200  position.  I  am  not  opposed  to  saving.  I  am  perfectly  willing  to 
go  as  far  as  any  man  reasonably  can  go  to  save  the  money  of  the  Commonwealth.  But 
when  it  simply  transfers  the  duties  to  a  different  name,  or  leads  to  the  employment  of  a 
different  man,  under  a  different  title,  I  cannot  see  the  necessity  of  it. 

I  believe  these  duties  will  be  better  attended  to  if  you  keep  them  separate  from 
duties  that  are  incongruous  to  each  other.  The  Secretary  of  the  Commonwealth  has 
nothing  to  do  with  superintendence,  with  seeing  that  the  buildings  be  kept  in  proper 
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order,  and  that  the  porch  and  roof  of  the  building  are  kept  from  leaking.  That  had 
better  be  in  the  hands  of  a  superintendent,  a  man  who  will  be  held  responsible  for  the 
proper  discharge  of  the  duties,  rather  than  to  say  that  the  Secretary  of  the  Common- 
wealth shall  employ  some  one  to  do  these  things.  You  admit  that  you  will  save  nothing, 
and  you  simply  transfer  these  duties  to  another  man  who  cannot  be  suited  to  perform  all 
of  them.  You  have  now  a  man  who  can  perform  them  all;  and  I  respectfully  submit,  as 
you  do  not  expect  to  save  much,  you  should  not  take  the  risk  of  making  this  change, 
because  you  would  not  probably  get  a  man  who  would  attend  to  all  of  these  duties  as 
well  as  they  are  performed  now. 

I  can  see  no  benefit  to  be  derived  from  the  proposed  scheme  of  the  committee,  and 
I  shall  vote  for  the  amendment  of  the  gentleman  from  Wise. 

The  amendment  was  rejected,  there  being,  on  a  division,  ayes  22,  noes  30. 

Mr.  Portlock:  Mr.  Chairman,  I  offer  an  amendment  to  section  12.  In  lines  2  and  3  I 
move  to  strike  out  the  words  "Qualified  voters  of  the  State  at  the  same  time  and."  The 
section  as  it  now  reads  is  to  this  effect: 

A  Secretary  of  the  Commonwealth  shall  be  elected  by  the  qualified  voters  of  the 
State  at  the  same  time  and  for  the  same  term  as  the  Governor. 

My  amendment  strikes  out  of  lines  2  and  3  the  words  I  have  stated,  and  I  propose 
to  insert  herein,  instead  of  the  words  stricken  out,  the  words  "joint  vote  of  the  two 
houses  of  the  General  Assembly,"  so  that,  with  my  amendment,  the  first  clause  of  the 
section  will  read: 

A  Secretary  of  the  Commonwealth  shall  be  elected  by  the  joint  vote  of  the  two 
Houses  of  the  General  Assembly  for  the  same  term  as  the  Governor. 

Mr.  Chairman,  the  office  of  Secretary  of  the  Commonwealth,  while  in  my  opinion  an 
important  office,  is  at  the  same  time  regarded  as  an  office  of  such  unimportance  by  the 
Legislature  and  by  the  existing  laws  as  that  the  Secretary  of  the  Commonwealth  receives 
very  small  pay  for  the  work  which  he  is  called  upon  to  perform,  and  especially  when  we 
consider  the  dignity  of  the  office  which  he  is  called  upon  to  fill.  The  Secretary,  as  now 
allowed  by  the  State  of  Virginia,  receives  only  $2,000  per  annum.  He  gets  in  addition  to 
that  a  small  amount  in  the  way  of  commissions  on  moneys  collected  by  him  and  paid 
over  into  the  State  treasury.  The  salary  and  commissions  combined  have  averaged  for 
a  number  of  years  past  about  $2,500 — to  be  exact,  $2,537. 

Sir,  to  make  this  an  elective  office  by  the  people  would  simply  mean  that  the  Secre- 
tary of  the  Commonwealth  shall  have  to  live  in  Richmond  and  support  himself  and  his 
family,  should  he  be  fortunate  enough  to  have  a  family,  on  $2,500  a  year,  and  he  would 
find  it  necessary  to  take  an  active  part  in  the  State  campaigns,  and  he  would  be  called 
upon  to  travel  over  the  entire  State  for  the  purpose  of  making  a  canvass  for  the  election 
to  that  office,  or  a  re-election  to  the  office,  as  the  case  may  be.  It  would  simply  mean 
that,  however  well  qualified  and  fitted  for  the  office  the  aspirant  might  be,  if  a  man 
of  small  means,  as  he  would  probably  be,  he  would  either  be  unable  to  make  the  neces- 
sary canvass,  or  else  you  would  have  a  pauper  in  the  office  after  his  election.  Certainly 
this  would  be  the  case  if  he  undertook  to  run  for  a  second  term.  However  important 
it  might  be  to  the  State  of  Virginia  that  he  should  be  elected  to  a  second  term,  however 
desirable  it  might  be  on  the  part  of  the  people  that  he  should  be  placed  in  the  position 
for  a  second  time,  he  would,  nevertheless,  if  called  upon  to  succeed  himself,  be  compelled 
to  go  out  over  the  entire  State  of  Virginia  and  in  common  with  the  candidate  for 
Governor  and  Lieutenant-Governor  and  the  Attorney-General,  make  the  canvass  for  his 
own  position,  having  received  for  the  past  four  years  only  the  small  salary  of  $2,537  per 
annum,  if  we  are  to  judge  the  future  by  the  past,  so  far  as  the  salary  attaching  to  that 
office  is  to  be  considered.  And  certainly  there  is  no  probability  that  the  salary  of  that 
office  will  be  increased. 

Now,  sir,  in  this  committee,  and  on  this  floor,  I  have  been  in  favor  of  the  election 
of  the  officers  by  the  people,  but  the  officers  whose  selection  by  the  people  I  had  favored 
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have  been  in  the  several  counties  of  the  State.  Those  elections  are  confined  to  a  small 
territory  which  makes  it  comparatively  inexpensive  to  those  officers  to  make  their 
canvass.  It  is  a  small  matter  for  an  officer  who  is  constantly  going  over  his  country  and 
meeting  the  people  of  his  county  to  make  a  canvass  in  that  comparatively  small  territory 
for  re-election.  He  is  constantly,  by  virtue  of  his  office,  coming  in  contact  with  the 
people.  He  is  in  a  position  at  all  times  to  see  the  people  within  his  small  territory,  and, 
therefore,  he  can'^ake  his  canvass  with  little  expense  and  with  a  small  drain  upon  the 
salary  which  he  has  received  as  an  officer. 

In  that  way,  sir,  I  have  advocated  the  election  of  the  county  officers  by  the  people, 
because  I  have  thought,  and  so  expressed  miyself,  that  the  people  have  a  right  to  say 
who  shall  manage  the  affairs  of  their  respective  counties  in  the  several  offices  which 
they  are  called  upon  to  fill. 

But,  sir,  it  is  solely  upon  the  ground  that  it  would  be  absolutely  inexpedient  and 
wholly  inconvenient  and  expensive  in  the  case  of  the  Secretary  of  the  Commonwealth 
that  I  think  the  distinction  and  this  difference  should  be  made  in  that  case.  He  is  not  a 
county  officer;  he  is  a  State  officer;  and,  in  addition  to  that,  an  officer  under  the 
Executive  Department.  He  comes  close  to  the  Governor.  His  is  a  position  which  is 
practically  that  of  secretary  to  the  Governor,  in  the  discharge  of  those  duties  of  the 
State  at  large  which  are  so  intimately  connected  with  the  duties  of  the  office  of  Gov- 
ernor. In  that  way  he  should  be  a  man  who,  if  he  performs  his  duties,  will  fill  the 
position  for  the  incoming  Governor,  because  they  have  to  rely  upon  this  officer  to  a 
large  extent.  Being  new  in  their  offices,  being  unable  themselves  to  run  for  a  second 
term,  being  ineligible  to  a  second  term,  it  is  important  that  the  incoming  Governors 
should  have  some  one  close  to  them  in  the  office  of  Secretary  of  the  Commonwealth,  who 
should  be  able  to  perform  the  duties  of  that  office  and  give  the  Governors  all  such  in- 
formation as  they  might  require  at  his  hands  relating  to  the  Executive  Department  of  the 
government. 

I  say,  with  the  small  salary  which  is  paid  to  the  Secretary  of  the  Commonwealth, 
and  the  fact  that  he  would  have  to  live  in  the  city  of  Richmond,  where  it  is  expensive 
to  live,  and  support  his  family  and  those  dependent  upon  him,  makes  it  almost  impossi- 
ble for  him  to  succeed  himself  in  this  office  if  his  time  and  small  salary  shall  be  expended 
in  making  a  State  canvass  for  a  re-election;  and  therefore  I  feel  that  it  would  be  detri- 
mental to  the  best  interests  of  the  State  that  the  Secretary  of  the  Commonwealth 
should  be  deprived  of  the  privilege  and  of  the  possibility,  I  may  say,  of  running  for  a 
second  term. 

I  am  fully  impressed  with  the  idea,  Mir.  Chairman  and  gentlemen  of  the  committee, 
that  however  important  or  unimportant  may  be  the  numerous  other  changes  sought  to  be 
made  in  the  new  organic  law  which  v^e  are  endeavoring  to  frame,  we  should  carefully 
consider  the  adoption  of  a  change  in  the  method  of  selecting  the  Secretary  of  the  Com- 
monwealth. 

Mr.  Keezell:  How  much  less  salary  does  the  Secretary  of  the  Com.monwealth  re- 
ceive than  the  Attorney-General? 

Mr.  Portlock:  I  do  not  know  about  that,  but  I  know  that  those  who  run  for  the 
office  of  Attorney-General  are  generally  running  for  the  honor  of  the  office,  and  they  are 
very  seldom  dependent  upon  the  salary  of  the  office,  as  is  usually  the  case  with  the  Gov- 
ernor and  other  State  officers.  They  can  and  ought  to  consider  the  honor  and  not  the 
emoluments.  But  the  Secretary  of  the  Commonwealth  is  a  man  who  is  performing  the 
duties  and  functions  of  an  office  which  are  absolutely  necessary  to  be  performed.  His 
is  an  office  more  of  trust  and  official  duties  than  of  honor  and  political  promotion,  and 
the  Secretary  of  the  Commonwealth  is  invariably  dependent  upon  his  salary  for  his 
livelihood. 

I  hope,  Mr.  Chairman  and  gentlem.en,  that  the  Secretary  of  the  Commonwealth  may 
be  put  in  a  position  to  run  for  a  second  term  of  the  office,  and  that  he  may  not  be  pauper- 
ized if  he  should  undertake  to  do  so  by  having  to  spend  the  small  salary  he  has  received 
for  the  previous  term  in  order  that  he  may  seek  a  re-election  at  the  hands  of  the  people 
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of  the  entire  State  of  Virginia.  I  submit  the  amendment  for  the  consideration  of  the 
committee. 

The  Chairman:  The  question  is  on  the  amendment  proposed  by  the  gentleman  from 
Norfolk  county  (Mr.  Portlock).    The  Secretary  ^dll  read  the  amendment. 

The  Secretary:  In  line  2  of  section  12,  strike  out  the  words  "the  qualified  voters  of 
the  State  at  the  same  time  and,"  and  insert  in  lieu  thereof  the  words,  "the  joint  vote  of 
the  two  Houses,"  so  as  to  make  the  first  clause  of  the  section  read: 

A  Secretary  of  the  Commonwealth  shall  be  elected  by  the  joint  vote  of  the  two 
Houses  for  the  same  term  as  the  Governor. 

The  Secretary  read  as  follows: 

Section  17.  The  General  Assembly  shall  have  power  to  establish  a  bureau  of  agri- 
culture and  immigration,  and  a  bureau  of  labor  and  statistics,  under  such  regulations, 
as  may  be  prescribed  by  law. 

Mr.  Cameron:  I  move  that  the  chairman  of  the  Committee  of  the  Whole  be  directed 
to  reauest  the  Convention  to  recommit  section  17  to  the  Committee  on  the  Executive 
Department  for  the  reasons  which  I  have  already  explained  to  this  body. 

The  motion  was  agreed  to. 

The  Secretary  read  section  18,  as  follows: 

Section  18.  There  shall  be  a  Board  of  Public  Works,  to  consist  of  the  Governor,, 
Lieutenant-Governor,  Attorney-Geenral,  Treasurer,  and  Auditor  of  Public  Accounts,, 
under  such  regulations,  and  with  such  powers  and  duties  as  may  be  prescribed  by  law. 

Mr.  Meredith:  I  wish  to  ask,  if  it  is  proper,  to  return  to  the  eighth  section.  I 
desire  to  offer  an  amendment  for  the  purpose  of  having  it  considered  in  Committee  of 
the  VvTiole,  and  that  is  that  the  Governor  shall  have  the  power  to  veto  any  item  in  an 
appropriation  bill  without  vetoing  the  entire  measure.  I  will  move  to  insert,  at  the 
proper  place,  the  words  "that  the  Governor  shall  have  the  right  to  veto  any  item  in  an 
appropriation  bijl  without  affecting  the  balance  of  the  bill."    I  will  confine  it  to  that. 

Mr.  Cameron:  A  resolution  to  that  effect,  offered,  I  believe,  early  in  the  ses- 
sion, by  the  gentleman  from  Richmond,  was  referred  to  the  committee,  and  the  subject 
matter  was  considered  and  unanimously  rejected.  It  was  thought  by  the  committee  that 
a  verv-  dangerous  power  of  discrimination  would  thus  be  put  into  the  hands  of  the- 
Executive.  It  would  be  a  modified  veto  with  a  vengeance.  Upon  an  appropriation  bill, 
the  result  of  the  combined  wisdom  of  the  members  of  the  General  Assembly,  being 
presented  to  the  Governor,  in  his  desire  to  play  politics,  to  form  a  party  or  faction,  or 
for  any  reason  other  than  the  public  interest,  he  might  select  the  popular  items  of  the 
bill  for  approval  and  reject  items  which  might  be  essential  to  the  interests  of  the  State, 
for  the  reason  that  they  might  strike  an  unpopular  cord  in  the  public  heart. 

The  matter  was  given  full  consideration  and  attention  in  the  committee,  and  the 
form  in  which  they  reported,  allowing  the  Governor  to  take  the  General  Assembly  into 
his  confidence  and  to  ask  reconsideration  of  matters  as  to  which  he  is  in  doubt,  seems 
to  me  to  furnish  all  the  remedy  that  is  needed  on  this  or  any  other  subject  of  legislation, 
i  hope  the  report  will  stand,  as  it  has  already  been  passed  upon. 

Mr.  Meredith:  Mr.  Chairman,  I  desire  to  say  one  or  two  words  in  support  of 
my  amendment.  Surely  it  was  intended  that  the  Governor  might  have  some  power 
and  some  responsibility  when  the  power  of  veto  was  given  him.  It  was  expected  that 
he  should  protect  the  people  against  the  Legislature,  if  it  became  necessary. 

Now,  there  is  no  more  danger  of  the  Governor  undertaking  to  play  to  the  galleries 
or  to  attempt  to  gain  popular  favor  than  there  is  that  the  Legislature  will  do  the  same 
thing,  but  there  is  very  great  danger  that  improper  items  may  get  into  a  general  appro- 
priation bill  along  toward  the  end  of  the  session,  and  the  Governor's  only  opportunity 
of  defeating  the  improper  item  is  to  veto  the  whole  appropriation  bill.    If  you  want  the- 
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Governor  to  veto  an  improper  item,  let  Jiim  have  a  fair  opportunity  to  do  so,  and  do  not 
put  tiim  in  a  situation  where  tie  will  have  to  bear  a  burden  that  will  be  extremely 
onerous  and  disagreeable  to  him. 

No  trouble  can  arise  from  the  amendment.  It  leaves  the  balance  of  the  appropria- 
tion bill  intact.  It  lets  the  departments  receive  proper  sums,  so  that  their  work  can 
be  carried  on,  and  the  objectionable  item  is  sent  back  to  the  Legislature.  If  it  has  time, 
it  can  undertake  to  pass  it  over  his  veto.  But  we  can  all  see  how  the  Governor  may 
be  driven,  although  he  may  be  absolutely  certain  that  a  particular  item  is  an  improper 
one,  to  sign  a  bill  by  reason  of  the  fact  that  if  he  undertakes  to  veto  the  entire  appro- 
priation bill,  it  may  be  sent  back  so  close  to  the  end  of  the  session  that  either  the 
session  will  have  to  be  extended  or  the  appropriation  bill  fail.  Confining  it  entirely  to 
appropriation  bills,  it  seems  to  me  no  trouble  can  arise,  and  a  great  deal  of  trouble  can 
be  saved. 

The  effort  of  the  Committee  to  overcome  that  by  a  substitute  allowing  a  part  of  a 
bill  to  be  sent  back  for  reconsideration,  to  my  mind  is  objectionable  instead  of  beneficial, 
and,  for  this  reason:  It  allows  the  Governor  to  pursue  a  course  which  relieves  him  of 
the  responsibility  that  was  intended  to  be  put  upon  him.  He  sees  an  objectionable 
measure  or  objectionable  feature  in  a  bill,  and,  instead  of,  as  now,  having  the  personal  re- 
sponsibility of  determining  for  himself,  he  is  allowed  to  send  it  back  to  the  Legislature, 
and  if  the  Legislature  reindorses  it,  he,  instead  of  vetoing  the  whole  measure,  can  say, 
"Well,  I  did  all  I  thought  ought  to  be  done." 

1  submit,  that  the  proper  thing  is  to  allow  the  Governor  to  have  an  opportunity  to 
veto  any  particular  objectionable  feature  in  an  appropriation  bill,  which  involves  expen- 
diture of  money,  and  at  the  same  time  not  defeat  the  balance  of  the  appropriations 
which  may  be  necessary  for  the  government  departments.  I,  therefore,  offer  the  amend- 
ment and  ask  that  it  be  introduced  in  line  30,  if  that  is  the  proper  place,  on  page  6,  to 
read  as  follows: 

The  Governor  shall  have  the  right  to  veto  any  item  or  item)s  in  an  appropriation 
bill  and  approve  the  others. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  proposed  by  the 
gentleman  from  Richmond  city  (Mr.  Meredith.) 

The  amendment  was  agreed  to,  there  being  on  a  division  ayes,  27;  noes,  24. 
On  motion  the  Committee  rose. 

The  Convention  adjourned  until  to-morrow,  Friday,  November  15,  1901,  at  10  o'clock 
A.  M. 


FRIDAY,  November  15,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 
Prayer  by  Rev.  Russell  Cecil,  D.  D. 

Mr.  Pettit  offered  a  resolution  relating  to  the  Judiciary  Department. 

The  President:    The  ordinance  will  lie  on  the  table  and  be  printed. 

On  motion  of  Mr.  Mcllwaine,  the  Convention  resolved  itself  into  Committee  of  the 
Whole  for  the  purpose  of  considering  the  report  of  the  Committee  on  Education  and 
Public  Instruction,  Mr.  Parks  in  the  chair. 

Mr.  Mcllwaine:  Mr.  Chairman,  the  committee  which  I  represent  has  given  careful 
and  patient  attention  to  all  the  matters  which  have  come  before  it.  The  subject  com- 
mitted to  us  is  one  which  consists  largely  of  detail,  dependent  upon  experience.  Of 
course,  there  ai'e  some  principles  that  underlie  the  matter,  but  the  larger  part  of  it  is 
made  up  of  considerations  based  upon  experience  in  the  conduct  of  the  schools. 

We  have  had  the  benefit  of  much  expert  testimony  and  of  some  inexpert  testimony. 
We  have  oftentimes  been  embarrassed  on  this  account,  but  we  have  heard  everybody, 
white  and  colored,  who  offered  to  come  before  us;  have  had  large  discussions;  and  whilst 
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we  cannot  hope  to  have  reached  the  wisest  conclusions  on  all  points,  we  believe  that 
the  report  we  present  is  largely  in  advance  of  that  of  its  predecessor,  which  is  embodied 
In  the  present  Constitution. 

I  propose,  sir,  to  go  over  the  article  as  presented,  in  order  to  give  the  reasons 
brietly  and  as  succinctly  as  I  can  which  have  influenced  the  committee  in  reaching  the 
conclusions  they  present. 

The  first  section  of  the  article  is  one,  no  doubt,  with  which  all  the  members  of  the 
Convention  will  find  themselves  heartily  in  accord. 

The  General  Assembly  shall  establish  and  maintain  an  efficient  system  of  public 
free  schools  throughout  the  State. 

There  are  few  words  in  this  section  upon  which  I  wish  to  remark.  The  first  is  to 
indicate  the  principle  that  runs  through  the  report.  Its  execution  is  finally  committed 
to  the  General  Assembly.  It  is  an  efficient  system  of  public  free  schools  that  we  are 
trying  to  obtain.  Of  course,  the  fundamental  law  on  this  subject  lies  at  the  basis  of 
efficiency,  but  we  must  trust  the  efficient  execution  of  an  efficient  law  to  those  who  have 
fhe  carrying  out  of  these  principles  and  their  enactment. 

In  the  second  section,  there  will  be  found  a  considerable  departure  from  the 
methods  which  have  been  in  vogue  heretofore. 

Section  2.  The  general  supervision  of  the  public  free  school  system  of  the  State 
shall  be  vested  in  a  Superintendent  of  Public  Instruction  and  a  Board  of  Education,  to 
be  composed  of  the  Governor,  Attorney-General,  chairman  of  the  Faculty  of  the  Univer- 
sity of  Virginia,  president  of  the  College  of  \\  illiam  and  Mary,  president  of  the  Virginia 
Polytechnic  Institute,  president  of  the  State  Female  Normal  School  at  Farmville,  and 
the  superintendent  of  the  Virginia  Military  Institute;  provided,  however,  that  should 
the  General  Assembly  fail  to  make  appropriation  to  any  of  said  institutions,  the  chair- 
man of  the  Faculty,  the  president  or  superintendent  of  such  institution,  shall  cease  to 
be  a  member  of  said  board. 

It  is  known  to  all  the  members  of  the  Convention  that  the  Board  of  Education  as 
heretofore  constituted  has  consisted  of  the  superintendent  and  the  two  officers  first 
named  in  this  section.  After  that  there  have  been  added  the  head  of  the  five  State  insti- 
tutions. 

One  difficulty  with  which  your  committee  was  confronted  on  this  matter  was  the 
assertion  from  many  quarters  of  two  facts.  First,  that  the  board  as  constituted  here- 
tofore was  necessarily  more  or  less  brought,  in  the  management  of  school  affairs,  into 
the  field  of  politics,  and  that  as  a  matter  of  fact  some  of  the  superintendents  were  ap- 
pointed, not  on  account  of  their  efficiency,  but  for  political  reasons.  Whether  this  is  so 
or  not,  your  committee  judged  it  wise  to  get  the  school  system  of  the  State  as  far  and 
as  completely  as  possible  removed  from  the  arena  of  politics. 

After  much  discussion,  after  large  investigation,  after  having  received  advice  from 
many  sources,  the  committee  came  to  the  conclusion  that  the  five  gentlemen  holding  the 
positions  named,  would  form  a  non-partisan,  an  intelligent,  and  an  earnestly  interested 
addition  to  the  Board  as  heretofore  constituted,  and  so  the  recommendation  is  made. 

It  has  been  suggested  to  the  committee  that  the  head  of  another  institution  of  the 
State  should  have  been  added  to  this  report,  that  is,  the  president  of  the  Deaf,  Dumb  and 
Blind  Institution  at  Staunton.  The  committee  have  given  most  respectful  attention  to 
this  suggestion,  but  they  t'hought  it  not  wise,  because  that  institution  is  not  connected 
even  remotely  with  the  educational  system  of  Virginia.  It  is  true  that  it  is  an  educa- 
tional institution,  but  the  character  of  the  education  given  there  is  altogether  different 
from  that  which  is  given  in  the  public  schools. 

Another  suggestion  which  caused  the  committee  much  thought  and  discussion  was 
that  there  should  be  added  to  the  Board  of  Education  one  or  two  city  superintendents 
of  education  and  three  county  superintendents  of  education.  This  proposition  seemed 
to  have  a  good  deal  of  merit  in  it,  but  on  consideration  it  was  found  that  there  were 
certain  difficulties  connected  with  it.    One  proposition  was  that  the  two  cities  having  the 
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largest  school  population  in  the  State,  and  three  counties  having  the  largest  school 
population,  should  have  their  superintendents  as  members  of  the  Board,  but  this  was 
not  thought  to  be  proper,  because  it  was  not  at  all  certain  that  the  gentlemen  repre- 
senting those  cities  and  counties  would  be  the  best  men. 

The  only  other  suggestion  was  that  the  Board  itself  should  select  from  all  the  city 
and  county  superintendents  gentlemen  whom  they  thought  best  qualified  to  occupy  this 
position.  But  it  was  thought  in  opposition  to  that  view  that  these  city  and  county  super- 
intendents would  be  members  of  a  board  upon  which  they  were  dependent  for  their  elec- 
tion, and  that,  therefore,  it  was  doubtful  whether  their  full  efficiency  could  be  obtained. 

So  it  was  thought  that  tlie  Board  could  in  the  future,  as  in  the  past,  call  to  their 
aid  such  of  the  intelligent  superintendents  of  cities  and  counties  as  they  thought  best 
and  get  their  advice  on  the  subjects  that  were  before  them,  and  altogether  it  was. 
deemed  wise  to  have  the  Board  appointed  as  is  here  recommended. 

Section  third,  I  suppose,  will  be  probably  received  unanimously: 

The  Superintendent  of  Public  Instruction  shall  hold  office  for  a  term  of  four  years, 
and  his  duties  and  com^pensation  shall  be  fixed  by  law.  He  shall  be  ex-officio  president 
of  the  State  Board  of  Education. 

This  is  the  universal  relation  which  the  Superintendents  of  Public  Instruction 
hold  to  the  State  Board  except  in  a  few  cases,  I  believe,  where  he  is  made  the  Secre- 
tary of  such  Board. 

Section  4  goes  on  to  define  the  duties  and  powers  of  the  State  Board  of  Education 
as  follows: 

It  shall,  subject  to  the  confirmation  of  the  Senate,  appoint  a  Superintendent  of  Public 
Instruction,  and  all  superintendents  of  city  and  county  public  free  schools. 

The  mode  of  appointment  of  the  Superintendent  of  Public  Instruction  is  a  new 
departure.  Heretofore  he  has  been  appointed  by  the  Legislature.  It  was  thought  to  be 
wise  under  the  new  Constitution  of  the  board  to  leave  his  appointment  with  that  body 
as  perhaps  best  subserving  the  interests  of  the  whole  school  system. 

The  superintendents  of  city  and  county  free  schools  are  also  to  be  appointed  by  this 
board.    They  have  heretofore  been  appointed  by  certain  boards  in  the  county. 

It  is  added  that  the  State  Board  "may  remove  superintendents  for  cause  and  upon 
notice  to  the  incumbent."  Heretofore  there  has  been  a  provision  in  the  Constitution 
that  this  removal  shall  take  place  subject  to  the  approval  of  the  General  Assembly. 
But  it  was  thought  that  this  might  delay  matters  and,  perhaps,  injuriously  affect  the 
interests  of  the  schools  and  so  it  was  put  as  it  is  here.  There  must  be  cause  shown,  and 
notice  must  be  given  to  the  incumbent. 

Then  a  provision  is  made  that  no  member  of  the  State  Board  shall  be  an  applicant 
for  the  position  of  State  Superintendent  so  long  as  he  continues  a  member  of  that 
board  nor  for  one  year  after,  an  exception  being  made  in  favor  of  the  State  Superin- 
tendent; he  can  succeed  himself  as  often  as  the  State  Board  sees  fit  to  elect  him.. 

To  the  second  sub-section  1  suppose  there  will  be  no  objection.  It  is  just  a  tran- 
script of  what  we  have  already  had. 

The  third  sub-section  gives  to  the  State  Board  the  authority  to  make  all  needful 
rules  and  regulations  for  the  management  and  conduct  of  the  public  free  schools.  That 
is  a  departure  from  the  law  as  heretofore  existing.  All  rules  and  regulations  heretofore 
were  made  by  the  General  Assembly,  as  I  understand  it.  I  see  that  a  member  who  is 
also  a  member  of  the  General  Assembly  dissents  from  that  view.  If  that  is  not  so,  it 
remains  just  as  it  was  heretofore.  But  this  is  added,  that  when  these  rules  and  regula- 
tions are  published  they  shall  have  the  force  and  effect  of  law  and  that  the  whole  system 
may  be  still  under  the  control  of  the  General  Assembly: 

All  rules  and  regulations  of  said  board  may  be  amended  or  repealed  by  the  Gen- 
eral Assembly,  and  when  so  amended  or  repealed,  shall  not  be  re-enacted  by  said  board. 
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I  am  informed  by  the  highest  school  authorities  in  the  State  of  Virginia  as  well  as 
hy  gentlemen  who  have  had  large  dealings  with  the  subject,  that  the  present  code  of 
laws  on  the  subject  of  the  schools  is  in  a  very  chaotic  condition;  and  it  is  very  hard 
to  find  out  what  is  the  law  on  certain  parts  of  the  government  of  the  schools.  It  is 
■desired  that  as  soon  as  this  new  board  comes  into  office  it  shall  prepare  a  new,  syste- 
matic and  consistent  code  of  laws  for  the  government  of  the  schools,  about  which  there 
shall  be  in  the  future  no  misunderstanding. 

The  fourth  sub-section  relates  to  the  selection  of  text-books.  There  is  some  de- 
parture from  the  wording  of  the  law  heretofore  existing.  Heretofore  the  law  required 
that  there  should  be  a  uniformity  of  text-books,  and  the  text-books  as  selected  by  the 
State  Board  were  authoritative  throughout  the  entire  State  both  in  cities  and  in 
counties.  Latitude  is  now  left  to  the  State  Board  to  select  text-books  and  educational 
appliances  for  use  in  the  public  free  schools  of  the  State,  and  latitude  is  given  to  the 
boards  of  cities  of  a  population  of  five  thousand  or  more  to  choose  the  books  and  appli- 
ances for  their  schools.        ^  - 

This  was  done,  sir,  because  all  expert  evidence  and  all  the  testimony  we  could 
get  from  cities  shows  that  it  is  highly  expedient  and  almost  necessary  for  the  proper 
conduct  of  the  higher  grade  of  schools  in  cities.  But  it  is  added  that  this  privilege  is 
to  be  given  to  the  boards  of  the  cities  "subject  to  such  rules  and  regulations  as  the 
State  Board  of  Education  shall  prescribe."  It  is  not  believed,  so  far  as  is  known  to  us, 
that  the  State  Board  of  Education  will  prescribe  any  rules,  but  it  was  thought  wise  to 
put  in  that  phrase  if,  perhaps,  in  the  future  there  should  be  deemed  to  be  some  necessity 
tor  it. 

Here  in  the  fifth  sub-section  is  something  that  is  entirely  new,  and  to  which  I  wish 
to  call  the  special  attention  of  members  of  the  body. 

The  State  Board  "shall  appoint  a  board  of  directors  consisting  of  five  members,  in 
which  shall  be  vested  the  management  of  the  State  Library,  and  the  appointment  of  a 
librarian  and  other  employees  therefor,  subject  to  such  rules  and  regulations  as  the 
General  Assembly  shall  prescribe." 

Your  committee  were  informed  that  whilst  the  State  Library  is  one  of  the  most 
valuable  up  to  a  certain  point  of  time  in  the  United  States  or  in  the  world,  it  is  in 
very  bad  condition.  We  were  told  by  the  Librarian  that  there  are  works  there  worth 
their  weight  in  gold  and  that  there  are  manuscripts  there  that  are  worth  far  more 
than  their  weight  in  gold;  that  if  they  were  lost  or  damaged  they  could  not  be  replaced; 
and  that  they  are  in  such  condition,  unassorted,  oftentimes  unapproachable,  that  you 
could  not  find  them  without  great  labor  and  without  doing  damage  to  some  of  the 
documents  with  which  they  are  unassorted;  that  the  Library  is  at  present,  except  the 
department  of  law,  doing  almost  no  service  to  the  State;  and  that  it  is  absolutely  neces- 
sary that  this  vastly  important  and  valuable  set  of  books  owned  by  the  State  should  be 
brought  into  the  condition  of  utility. 

So  the  committee,  without  hesitation  and  unanimously,  have  recommended  that  a 
board  of  directors,  consisting  of  five  members,  who,  no  doubt,  will  be  the  leading 
men  in  the  State,  shall  take  charge  of  the  Library,  and  that  they  shall  have  under  their 
charge  the  election  of  the  Librarian  and  the  formation  of  the  rules  and  regulations 
that  are  to  govern  the  Library  as  will  make  it  an  honor  and  a  blessing  to  the  State  of 
Virginia. 

We  now  pass  away  from  the  fourth  section  and  its  subsections  and  come  to  the 
fifth  section,  a  part  of  which  is  a  transcript  from  the  old  law,  or  nearly  so. 

Each  magisterial  district  shall  constitute  a  separate  school  district  unless  other- 
wise provided  by  law.  In  each  school  district  there  shall  be  elected  by  the  people  three 
school  trustees  whose  term  of  office  shall  be  four  years;  provided,  that  in  cities  and 
towns  constituting  separate  school  districts,  school  trustees  shall  be  elected  or  appointed 
as  may  be  provided  by  law. 

Here  is  a  radical  departure  from  the  mode  of  appointing  school  trustees  that 
has  been  adopted  heretofore.    But,  sir,  I  shall  not  dwell  on  this  section,  as  there  are 
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reasons  why  it  should  not  be  adopted  at  the  present  time,  and  the  committee  will  ask 
when  we  come  to  this  section  that  it  be  passed  by  until  after  the  suffrage  law  has  been 
adopted,  as  the  character  of  that  law  will,  not  probably,  but  possibly,  lead  to  a  change 
in  this  section. 

We  come,  then,  to  section  6,  which  is  identically  the  same  as  in  the  old  Constitu- 
tion, and  I  need  not  dwell  on  it. 

We  then  come  to  section  7,  which  provides  for  the  funds  that  are  to  support  the 
school  system,  and  until  you  come  down  to  line  5  there  is  no  change.  In  that  line  the 
same  provision  of  not  less  than  one  nor  more  than  five  mills  on  the  dollar  exists,  and 
1  believe  the  rest  of  it,  down  to  line  8,  where  it  says  that  the  number  of  children  form- 
ing the  school  population  shall  be  between  the  ages  of  seven  and  twenty  years  in  each 
school  district,  and  that  shall  be  considered  the  basis  of  the  school  apportionment. 

This  is  a  change,  and  a  very  great  change,  from  the  former  Constitution.  Here- 
tofore, the  school  population  was  from  five  to  twenty-one  years.  The  committee  learned 
that  in  many  of  the  schools  the  children  of  five  or  six  years  of  age,  instead  of  getting 
benefit,  were  an  embarrassment,  and  that  in  many  communities  children  who  could 
derive  benefit  from  the  schools  were  kept  away  from  them  by  reason  of  the  little  ones 
who  were  not  old  enough  to  receive  benefit  at  tlie  schools  in  their  often  crowded  con- 
dition. 

So  the  school  age  was  put  up  from  five  to  seven  years  and  brought  down  from 
twenty-one  to  twenty  years.  There  was  a  disposition  on  the  part  of  some  of  the  mem- 
bers of  the  committee  to  put  it  from  seven  to  eighteen,  as  it  is  found  in  a  few  of  the 
constitutions  of  the  States  which  have  the  best  developed  schools  in  the  entire  Union, 
but  it  was  thought  that  that  perhaps  might  be  regarded  as  too  radical  a  change,  and  so 
the  ages  were  put  from  seven  to  twenty. 

Now,  we  come  to  a  provision  of  the  seventh  sectipn,  a  part  of  which  is  new,  and  a 
part  of  which  is  as  it  was  heretofore. 

Each  city,  town  (if  the  same  be  a  separate  school  division),  county,  and  school 
district  is  authorized  to  raise  additional  sums  by  a  tax  on  property  not  to  exceed  in  the 
aggregate  five  mills  on  the  dollar  in  any  one  year,  to  be  apportioned  and  expended  by 
the  local  school  authorities  of  said  cities,  towns,  counties,  and  districts  in  establishing 
and  maintaining  such  schools  as  in  their  judgment  the  public  welfare  may  require:  pro- 
vided, that  such  primary  schools  as  shall  have  been  established  shall  be  maintained  at 
least  four  months  of  each  year  before  any  part  of  the  fund  assessed  and  collected  may 
be  devoted  to  the  establishment  of  schools  of  higher  grade. 

This  is  the  suggestion  of  an  effort  by  the  committee  to  improve  the  schools  of 
higher  grade,  especially  in  the  counties.  We  find  that  in  the  cities  the  school  systems 
are  generally  very  efficient,  but  that  in  the  counties  there  is  very  little  of  higher  educa- 
tion. The  counties  and  the  districts,  the  cities  and  towns,  will  have  the  privilege  of 
raising  money  by  special  taxes,  but  the  object  here  in  view  is  to  encourage  them  to 
raise  their  taxes  to  a  higher  point,  and  not  only  to  maintain  to  a  certain  modern  stand- 
ard the  primary  schools  but  to  increase  the  schools  of  higher  grade  in  order  that  the 
children  may  have  more  advantages. 

It  is  regarded  by  the  committee,  sir,  as  a  prime  essential  and  as  underlying  every- 
thing, that  the  primary  and  grammar  grades  shall  be  taught,  and  that  the  children  shall 
throughout  its  bounds  have  the  opportunity  to  learn  to  read  and  write  and  to  know 
the  simpler  facts  that  will  fit  them  for  citizenship.  But  beyond  this  they  regard  it  a& 
a  matter  of  very  great  importance  that  some  stimulus  shall  be  brought  to  bear  upon 
the  people  to  improve  and  elevate  the  grade  of  teaching,  and  in  order  that  this  may  be 
carried  out  in  any  counties  and  towns  that  desire  to  do  so,  the  following  provision  is 
added: 

The  boards  of  supervisors  of  the  several  counties,  and  the  common  councils  of  the 
several  cities  and  towns  (where  the  same  be  separate  school  divisions),  shall  provide 
for  the  levy  and  collection  of  said  local  school  taxes. 
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The  eigMh  section  is  one  tliat.  with  slight  change  of  language,  already  exists  in 
the  present  Constitution: 

The  General  Assembly  may  establish  agricultural,  normal,  manual  training,  and 
technical  schools,  and  such  grades  of  schools  as  shall  be  for  the  public  good. 

The  ninth  section  is  a  transcript  of  the  article  in  the  present  Constitution,  leaving 
off  one  word.  The  last  word  in  that  article  is  ■"vagrancy."  The  committee  did  not 
see  that  that  was  germane  to  the  Constitution,  and  so  left  it  off.  giving  the  General 
Assembly  power  to  prevent  parents  and  guardians  from  allowing  their  children  or 
wards  to  grow  up  in  ignorance. 

The  next  section  is  entirely  new.  and  I  stippose  that  there  will  be  very  few.  if  any, 
who  will  dissent  from  it: 

^^^lite  and  colored  children  shall  not  be  taught  in  the  same  school. 

Xow  we  come  to  something,  sir.  that  is  entirely  new  in  our  Constitution,  but  the 
first  part  of  which  is  fund.  I  believe,  in  every  other  Constitution  in  the  United  States 
that  I  have  examined: 

Xo  appropriation  of  public  funds  shall  be  made  to  any  school  or  instittition  of 
learning  not  owned  and  exclusively  controlled  by  the  State,  or  some  political  subdivision 
thereof. 

This  is  a  part  of  the  question  which  has  already  been  discussed  in  the  Convention, 
but  it  applies  only  to  educational  institutions.  The  State  and  the  political  sub-divisions 
thereof  are  prohibited  from  making  an  appropriation  to  any  sectarian  school. 

There  are.  however,  three  provisos.  The  first  is.  that  •"the  General  Assembly  may. 
in  its  discretion,  continue  the  appropriations  to  the  College  of  William  and  Mary."" 
That  has  already  been  argued  on  the  floor,  and  therefore  needs  no  comment  now. 

And  provided,  second,  that  this  section  shall  in  no  wise  affect  the  act  of  the  Gen- 
eral Assembly  passed  February  23.  1S92.  relating  to  bonds  held  by  schools  and  colleges. 

it  is  possible  that  some  of  the  gentlemen  of  the  Convention  may  need  a  word  or 
two  in  explanation  here.  The  schools  and  colleges  of  Virginia  that  are  non-State  in 
their  organization,  before  the  late  war  very  largely,  if  not  entirely,  invested  their  funds 
in  State  securities.  They  came  through  the  war  owning  these  State  securities.  The 
Legislature  of  Virginia,  as  soon  after  tlie  war  closed  in  ISGo  as  it  was  practicable,  even 
in  its  then  impoverished  condition,  made  provision  to  pay  the  interest  on  these  bonds, 
and  the  State  continued  to  do  so  without  any  settlement  in  regard  to  the  matter,  most 
of  the  bonds  having  in  the  meantime  matured,  until  1S92.  when  there  was  an  enactment 
by  the  Legislature  taking  in  and  funding  all  of  these  bonds  and  giving  certificates 
which  were  not  transferrable.  the  amotmt  being  credited  to  the  different  institutions, 
with  interest  at  the  rate  of  six  per  cent.,  and.  in  those  certificates  the  State  bound  itself 
to  pay  six  per  cent.  Btit  under  tlie  act  which  was  passed  and  upon  which  the  certifi- 
cates were  based,  it  was  held  that  the  State  might  at  its  discretion  retire  these  bonds 
at  any  time. 

I  do  not  think  it  is  necessary  now  to  go  into  further  detail.  When  the  section 
comes  before  the  committee,  I  shall  be  prepared  to  give  them  the  facts,  the  institutions 
Lhat  are  involved,  the  amounts  that  are  held  by  each  and  all  of  them,  and  the  grounds 
on  which  the  committee  thinks  that  this  matter  ought  to  be  left  as  it  has  heretofore 
been,  in  the  hands  of  vTie  Legislature.  That  is  all  that  the  committee  asks,  that  it  be 
left  just  where  it  is  now.  in  the  hands  of  the  Legislature. 

Then  there  is  a  third  proviso: 

That  cities,  towns,  and  counties  may  m.ake  appropriations  to  non-sectarian  schools 
of  manual,  industrial  or  technical  training. 
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Now,  Sir,  this  is  a  very  important  thing.  You  have  here  in  the  city  of  Richmond 
a  fine  institution,  in  which  the  city  feels  a  deep  interest,  wholly  non-sectarian  in  its 
organization,  and  it  is  but  right  that  the  city  of  Richmond  should  foster  that  school. 
]  have  come  to  knowledge  of  the  fact,  and  have  been  proud  of  it,  that  the  city  of  Balti- 
more stands  in  the  forefront  of  all  of  the  cities  of  this  Union  in  regard  to  the  develop- 
ment of  industrial  schools  and  technical  education  by  the  city  itself.  I  look  upon  this 
as  a  proper  function,  and  if  any  of  our  wealthier  counties  in  Northern  Virginia  or  in 
the  Valley  of  Virginia  wish  to  undertake  this  work,  the  way  will  be  free  and  open  to 
them. 

Now,  sir,  we  come  to  section  12:  - 

The  General  Assembly  shall  make  provision  for  the  maintenance  of  the  University 
of  Virginia  by  an  annual  appropriation  not  less  than  now  provided  by  law. 

All  1  have  to  say  on  that  subject  is  that  it  is  the  mind  of  the  committee,  that  the 
University  of  Virginia'  stands  as  the  capstone,  the  head  of  all  educational  effort  in  Vir- 
ginia, and  therefore  the  committee  thinks  that  such  a  provision  as  this  may  properly 
be  passed. 

Section  13  reads:  '  _  . 

Members  of  the  boards  of  the  educational  institutions,  owned  or  controlled  by  the 
State,  shall  be  appointed  for  terms  of  four  years. 

This  is  the  fact  at  present  with  regard  to  nearly  all  of  such  educational  institu- 
tions. The  organization  of  only  two  of  them  differs  from  this,  and  after  having  inves- 
tigated the  matter  the  committee  thought  it  was  wise  policy  on  the  part  of  the  State 
to  cause  them  all  to  conform  to  this  rule. 

Now.  Mr.  Chairman  and  gentlemen,  I  thank  you  for  your  kind  attention,  and  I 
hope  that  the  committee  will  deal  with  this  report  as  their  wisdom  may  prompt,  and 
that  whatever  changes  may  be  made  will  be  in  the  way  of  perfecting  its  provisions  and 
making  it  more  effective  for  the  well  being  of  our  great  Commonwealth.  (Applause.) 

The  Chairman:  If  there  is  no  objection  the  report  will  be  taken  up  section  by  sec- 
tion.   The  Chair  hears  none. 

The  Chairman:    The  Secretary  will  read  the  first  section. 

The  Secretary  read  the  first  section  as  follows: 

Section  1.  The  General  Assembly  shall  establish  and  maintain  an  efficient  systen: 
of  public  free  schools  throughout  the  State. 

Mr.  Thomas  L.  Moore:  I  desire  to  offer  an  amendment  to  section  1,  to  strike  out 
the  words  "establish  and"  in  the  first  line  of  that  section. 

It  occurs  to  me  that  that  is  entirely  unnecessary  as  a  constitutional  provision  at 
this  time,  and  besides  is  an  erroneous  recital.  I  think,  sir,  that  it  is  a  well  known  fact 
that  at  the  present  time  we  have  a  free  school  system  already  established  in  this  State, 
and  I  think,  sir,  inasmuch  as  it  is  an  erroneous  recital  and  entirely  unnecessary,  it 
should  be  left  out  of  the  present  Constitution. 

It  is  a  matter  of  fact  that  the  present  Constitution  of  Virginia  did  establish  a 
free  school  system  for  this  State.  The  Underwood  Constitution,  so-called,  sir,  is  tlie 
Constitution  that  laid  the  foundation  for  the  free  school  system  of  this  State,  and  it  is 
entirely  unnecessary,  and  erroneous  as  a  matter  of  recital,  for  us  to  state  now  in  the 
new  Constitution  that  we  hereby  establish  a  free  school  system  for  this  State.  There- 
tore,  1  move  to  amend  the  section  by  striking  out  the  words  "establish  and."  It  will 
then  read: 

The  General  Assembly  shall  maintain  an  efficient  system^  of  public  free  school'^ 
throughout  the  State. 


DEBATES  OF  THE  C0X5TITUTI0XAL  COXVEXTIOX  OF  YIRGIXIA. 


105? 


Mr.  M'llwaine:  Mr.  Chairman,  when  this  matter  was  under  discussion  I  made  that 
same  point  with  the  committee  and  they  convinced  me  that  there  was  ground  for  con- 
tinuing this  language.  ~ 

The  General  Assembly  shall  establish  and  maintain  an  efficient  system  of  public 
free  schools. 

The  gentleman  from  Montgomery  seems  to  have  overlooked  "'an  efficient  system." 
The  school  system  heretofore  and  as  it  exists  to-day  is  vastly  inefficient. 

Again  it  was  said  that  the  word  ■"establish"  does  not  mean  ""to  begin,"  as  the  gen- 
tleman seems  to  think,  but  it  means  "to  make  firm;'"  "to  make  steady;"  "'"to  give  it 
permanence.'  That  is  the  idea  which  was  in  the  mind  of  the  committee,  and  so  it  seems 
to  me,  sir,  in  view  of  these  two  considerations,  that  the  language  is  properly  placed. 

Mr.  Thomas  L.  Moore:  Mr.  Chairman.  I  regret  to  take  issue  with  the  distinguished 
Chairman,  but  I  cannot  view  the  amendment  as  he  does.  He  says  that  the  idea  now  of 
this  Convention  should  be  to  establish  an  efficient  school  system,  and  it  is  for  that  rea- 
son that  he  would  insert  the  words  I  have  moved  to  strike  out. 

Now.  sir,  I  cannot  tmderstand  how  this  Constitutional  Convention  can  establish  a 
more  efficient  system  than  we  now  have.  But,  sir,  if  it  can,  these  words  are  entirely 
unnecessary.    AN'hat  are  the  facts? 

The  Underwood  Constitution  lays  the  foundation  for  the  free  system.  It  is  then 
incumbent  on  the  I^egislature  to  carry  that  Constitutional  provision  into  effect.  I  think 
the  gentleman's  arguments  is  a  criticism  upon  the  acts  of  the  Legislature  of  this  State. 
If  the  Legislature  during  the  last  fifteen  or  twenty  years  has  failed  to  make  this  sys- 
tem efficient,  then,  sir,  the  Legislature  is  at  fault  in  that  matter.  I  am  not  bringing 
that  criticism  home  to  the  Legislature.  I  am  not  charging  it  upon  it.  But  the  Legis- 
lature should  have  made  it  effi-cient,  if  it  is  not  efficient. 

I  think,  sir.  that  it  is  entirely  unnecessary  for  those  words  to  be  in  this  Constitu- 
tion. I  think  it  is  an  erroneous  recital,  and  that  the  words  should  be  stricken  out,  and 
it  should  be  left  with  those  words  out.  to  maintain  the  free  school  system  that  has 
already  been  established. 

The  amendment  was  rejected,  there  being  on  a  division  ayes  14.  noes  50. 

The  Secretary  read  section  2  as  follows: 

Section  2.  The  general  supervision  of  the  public  free  school  system  of  the  State 
shall  be  vested  in  a  Superintendent  of  Public  Instruction  and  a  Board  of  Education,  to 
be  composed  of  the  Governor,  Attorney-General,  Chaiimian  of  the  Faculty  of  the  Uni- 
versity of  Virginia,  President  of  the  College  of  'William  and  Mary,  President  of  the 
Virginia  Polytechnic  Institute,  President  of  the  State  Female  Normal  School  at  Farm- 
ville,  and  the  Superintendent  of  the  Virginia  Military  Institute:  provided,  however,  that 
should  the  General  Assembly  fail  to  make  appropriations  to  any  of  the  said  institutions, 
the  Chairman  of  the  Faculty,  the  president  or  superintendent  of  such  institution,  shall 
cease  to  be  a  member  of  said  board. 

]\lr.  Lindsay:     I  offer  the  amendment  which  I  send  to  the  desk. 

-Mr.  Lindsay:     I  offer  the  amendment  which  I  send  to  the  desk.    After  the  word 
"Farmville'"  in  line  8.  section  2,  it  is  proposed  to  insert: 
"Superintendent  of  the  School  for  Deaf  and  Blind." 

Mr.  Lindsay:  Mr.  Chairman,  the  effect  of  the  amendment  is  to  increase  the  Board 
of  Education  from  eight  to  nine  members.  I  have  two  reasons  to  urge  in  behalf  of  the 
amendment.  One  might  be  termed  a  sentimental  reason  and  the  other  a  practical 
reason 

There  exists  throughout  the  State  of  Virginia  a  very  erroneous  impression  about 
the  Sc'hool  for  the  Deaf  and  Blind.  In  very  many  localities,  and  among  intelligent  peo- 
ple, there  is  the  belief  that  the  School  for  the  Deaf  and  Blind  is  an  asylum  for  the  aged 
and  infirm  and  helpless.  In  fact,  a  gentleman  who  has  been  a  resident  of  Staunton  for 
many  years  and  who  is  a  member  of  this  Convention  told  me  a  few  days  ago  that  he 
fiimself  had  that  very  idea  when  he  located  In  Staunton. 

Now,  the  deaf  and  blind  of  the  State  come  here  and  ask  of  the  Convention  this 
67 — Const.  Debs. 
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very  slight  recognition  of  the  fact  that  the  School  for  the  Deaf  and  Blind  is  a  school 
wholly  supported  by  the  State,  as  are  the  other  institutions  included  in  this  list. 

Up  to  three  years  ago  every  matter  in  the  Legislature  relating  to  the  School  for 
the  Deaf  was  referred  to  the  Committee  on  Asylums  and  Prisons;  and  gentlemen  will 
recall  that  there  was  presented  here  early  in  the  proceedings  of  this  Convention  a  me- 
morial from  the  Association  for  the  Deaf  and  Blind  asking  that  any  measures  relating 
to  ttieir  school  should  be  referred  to  the  Committee  on  Education.  I  may  say,  as  one 
who  knows  the  characteristics  of  the  deaf  especially,  that  they  are  exceedingly  sensi- 
tive on  that  very  point.  I  submit,  with  great  respect,  that  there  is  no  reason  why  this 
Convention  should  go  out  of  its  way  to  offer  an  unnecessary  and  unjust  humiliation 
and  mortification  to  the  afflicted  of  the  State. 

Now,  1  come  to  a  consideration  of  the  practical  advantages  of  the  amendment  as 
offered.  In  the  first  place,  there  are  to  be  eight  members  on  the  board  as  it  is  proposed 
to  be  constituted  by  this  report.  It  will  have  an  even  membership.  There  is  something 
to  be  gained  by  making  the  membership  nine  or  reducing  it  to  seven. 

As  I  said  before,  this  is  the  only  educational  institutional  in  the  State  of  Virginia, 
supported  by  the  State,  which  has  been  excluded  from  this  list.  There  are  to-day  but 
two  schools  in  Virginia  which  afford  manual  and  industrial  training.  I  submit  that 
it  would  be  an  advantage,  in  view  of  the  fact  that  this  very  report  encourages  manual, 
industrial  and  technical  training,  to  have  as  a  member  of  the  board  a  representative 
from  the  school  that  gives  manual  training. 

For  the  past  thirty  years,  which  covers  the  period  of  my  acquaintance  with  this 
school,  tLere  has  been  there  a  superintendent  who  himself  came  up  from  the  public 
school  as  a  teacher  and  then  a  superintendent.  The  present  superintendent  was  for 
several  years  principal  of  the  High  School  in  Richmond.  He  was  afterwards  superin- 
tendent of  the  graded  schools  in  Staunton  for  many  years,  and  is  recognized  among  the 
educators  in  this  State  as  one  of  the  most  progressive  teachers  and  public  school  men 
in  Virginia.    The  same  was  true  of  his  predecessor. 

It  may  be  said  that  this  school  is  not  brought  into  close  contact  with  the  public 
schools  of  the  State.  The  superintendent  of  this  institution  must  rely  and  does  rely 
upon  the  superintendents  of  the  various  counties  for  information  as  to  the  eligibility 
of  the  pupils  from  those  various  counties,  and  the  work  done  in  the  school  at  Staunton 
is  of  the  very  same  character  as  that  done  in  the  public  graded  schools  of  the  State.  It 
is  not  of  that  high  character  as  is  the  University  of  Virginia,  which  places  the  super-  | 
intendent  out  of  sympathetic  touch  with  and  appreciation  of  the  work  done  in  the  public 
schools.  The  work  done  in  this  school  does  not  extend  beyond  the  graded  school  work, 
and  in  the  appointment  of  teachers,  they  are  selected  with  a  view  to  their  qualifications 
for  that  particular  work.  It  does  seem  to  me  that  the  superintendent  of  a  school  cf 
this  character  would  be  eminently  fitted  for  the  work  of  selecting  superintendents  of 
the  various  counties. 

Unless  some  good  reason  can  be  given  v/hy  the  school  at  Staunton  should  not  be  rep- 
resented on  the  Board  of  Education,  I  ask,  as  simple  justice  to  the  deaf  and  blind  of 
the  State,  and  in  my  humble  judgment  in  the  interest  of  the  board  itself,  that  the  super- 
intendent of  this  school  shall  be  added  to  the  Board  of  Education. 

Mr.  Quarles:  Mr.  Chairman,  the  distinguished  chairman  of  the  Committee  on 
Education  stated,  while  presenting  his  report,  that  he  thought  well  of  the  suggestion 
that  some  county  superintendents  of  schools  should  be  added  to  this  educational  board, 
his  reason  doubtless  being  that  they  would  bring  to  the  board  some  practical  experience 
in  the  management  and  teaching  of  public  schools. 

Now,  sir,  this  amendment  proposed  will  do  to  a  great  extent,  just  what  the  distiB- 
guished  chairman  desires  to  accomplish.    The  gentleman,  who  is  superintendent  of  ( 
the  Virginia  School  for  the  Deaf  and  Blind,  at  Staunton,  is  a  man  of  large  experience  j 
with  the  public  schools  of  this  State.    He  began  life  as  a  public  school  teacher  and  fol-  | 
lowed  this  occupation  for  years;  he  then  became  superintendent  of  the  public  schools 
of  Staunton  and  held  this  position  for  a  number  of  years.    He  was  also  principal  of  the 
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High  School  of  Richmond.  In  all  of  these  positions  he  acquitted  himself  well  and 
stands  among  the  first  of  this  State  as  a  practical  educator. 

I  venttire  to  say  that  there  is  no  one  named  in  this  report  for  appointment  on  the 
board  who  has  the  practical  experience  and  knowledge  that  this  gentleman  has  of  the 
working  of  the  public  school  system  of  this  State.  AVhat  experience  has  the  distin- 
guished chairman  of  the  faculty  of  the  University  of  Virginia  had  in  the  management, 
of  public  schools? 

'Mr.  OTlaherty:  Will  the  gentleman  alloY\-  me  to  interrupt  him?  I  rise  rather  to 
a  parliamentary  incjuiry.  I  think  we  are  going  off  to  discuss  some  subjects  that  we  can 
bring  up  more  properly  by  having  up  the  whole  matter  as  to  the  composition  of  the 
school  board.  If  the  gentleman  will  permit  me.  I  will  offer  a  substitute  for  the  pending 
motion,  and  then  he  can  discuss  the  matter  he  was  discussing  with  the  stibstitute  before 
the  committee. 

The  Chairman:  The  amendment  proposed  by  the  gentleman  from  Warren  will  be 
stated. 

The  Secretary:  It  is  proposed  to  amend  section  1  by  striking  otit  all  words  after 
the  word  '"vested"  in  line  2  and  inserting  the  following: 

In  a  Board  of  Public  Instruction  to  be  composed  of  the  Governor,  Attorney-General, 
Superintendent  of  Public  Instruction  and  five  county  or  city  superintendents  to  b-^ 
appointed  by  the  Legislature,  one  from  each  of  the  five  grand  divisions  of  the  State. 

:\Ir.  Quarles:  I  was  discussing  the  qualifications  of  the  Superintendent  of  the 
School  for  the  Deaf  and  Blind,  at  Staunton,  for  a  position  upon  the  Board  of  Public 
Instruction,  when  the  gentleman  from  A\'arren  interrupted  me  and  offered  his  amend- 
ment. I  had  said  that  there  is  no  one  proposed  by  the  report  for  a  place  on  the  Board 
of  Education  who  has  qualifications  superior  to  those  of  the  Superintendent  of  the 
Virginia  School  for  the  Deaf  and  Blind,  at  Staunton,  for  the  performance  of  the  duties 
of  that  position.  Very  few  of  the  presidents  of  the  variotis  colleges  who  are  mentioned 
for  places  on  this  board  know  anything  about  the  public  free  school  system  of  this 
State.  They  are  able  and  distinguished  in  their  lines,  btit  they  have  little  or  no  prac- 
tical knowledge  of  public  school  teaching  and  the  management  of  public  schools.  Then, 
sir.  to  put  upon  this  board  the  Superintendent  of  the  Virginia  School  for  the  Deaf  and 
Blind  with  his  wide  experience  as  an  educator  would  be  a  great  acquisition  to  the  board. 
No  better  thing  can  be  done  for  the  ptiblic  schools  of  this  State. 

Now.  sir,  the  gentleman  from  Warren  offers  an  amendment  proposing  that  certain 
county  superintendents  be  added  as  members  to  the  State  Board.  It  will  be  borne  in 
mind  that  the  ordinance  provides  that  the  btate  Board  shall  elect  county  superinten- 
dents; and.  if  the  amendment  of  the  gentleman  from  Warren  were  adopted,  it  would 
follow  as  a  conseqtience  that  the  superintendents  as  members  of  the  Board  would  take 
part  in  electing  themselves.    This,  of  course,  cannot  be  thotight  of  for  a  moment. 

1\h\  O'Flaherty:  I  expect  to  follow  this  tip  by  a  proAUsion  that  the  stiperintendents 
shall  be  elected  by  the  people. 

Mr.  Quarles:  My  jtidgment  is  that  there  ought  not  to  be  any  county  stiperinten- 
dents, as  we  have  them  at  the  present  time  in  the  State  of  A^irginia.  We  are  appoint- 
ing gentlemen  all  over  this  State,  who  know  nothing  in  the  world  about  the  duties  of  a 
county  school  superintendent,  paying  them  salaries,  when  they  do  not  earn  them.  We 
are  appointing  farmers,  doctors,  lawyers,  and  merchants,  and  they  take  the  appointment 
often  simply  as  an  adjunct  to  their  other  callings  or  professions.  I  understand  that 
many  of  them  seldom,  if  ever,  go  into  a  school-house,  and  when  they  do  visit  a  school, 
they  know  nothing  whatever  as  to  whether  or  not  the  school  is  heing  properly  managed 
*and  taught.  There  are  those  who  understand  their  duties  and  are  competent  and  faith- 
ful, but  they  are  largely  in  the  minority. 

I  am  clearly  of  the  opinion  that  the  office,  unless  competent  and  efficient  men  can 
be  appointed  or  elected  to  fill  it.  should  be  abolished,  and  the  duties  of  county  superin- 
tendent should  be  put  upon  the  county  board.  You  will  find  on  nearly  everj-  county 
school  board  gentlemen  who  are  as  well  or  better  qualified  to  discharge  the  duties  of 
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county  superintendent  than  many  of  the  superintendents  now  in  office.  The  abolition 
of  this  office  would  save  $40,000  or  $50,000,  which  might  be  used  in  extending  the  school 
session,  which  I  would  like  to  see  done. 

But  we  will,  in  all  probability,  retain  the  office  of  superintendent  of  schools,  and 
he  will  be  appointed  by  the  State  Board,  and  this  being  so,  we  can  hardly  do  anything 
that  will  conduce  more  to  the  improvement  of  the  schools  than  to  constitute  the  State 
Board  of  practical  and  scholarly  men,  and  with  this  in  view,  I  have  advocated  the  add- 
ing of  the  Superintendent  of  the  Virginia  School  for  the  Deaf  and  Blind,  at  Staunton, 
who  is  William  A.  Bowles,  Esq.,  to  the  State  Board  as  a  member  thereof. 

Mr.  Ayers:  Mr.  Chairman,  I  fully  concur  with  the  gentleman  from  Albemarle  (Mr. 
Liindsay)  in  the  amendment  which  he  has  offered  to  make  the  Superintendent  of  the 
School  for  the  Deaf,  Dumb  and  Blind  a  member  of  this  board.  Early  after  the  Conven- 
tion assembled  we  had  under  consideration  before  the  Committee  on  Public  Institu- 
tions and  Prisons  the  propriety  of  looking  into  the  government  of  that  institution  as  a 
part  of  the  jurisdiction  of  that  committee,  and  when  we  were  in  Staunton  we  visited 
the  institution.  I  was  thoroughly  impressed,  Mr.  Chairman,  with  the  work  being  done 
there  for  these  unfortunate  people.  I  was  surprised,  and  I  have  simply  risen  heartily 
to  second  the  amendment.  I  believe  that  the  present  incumbent — and  I  believe  by  rea- 
!Son  of  the  way  in  which  he  has  discharged  his  duty  that  any  man  who  will  be  elected 
to  that  position  will  be  a  man  of  similar  character  and  attainments — would  bring  to 
that  board  great  force  and  bring  it  in  touch  with  the  class  of  people  who  ought  to  be 
>close  to  the  public  free  school  system  of  the  State.  The  work  there  goes  on  quietly, 
without  any  noise.  It  is  a  great  work,  and  in  almost  every  county  in  the  State  you  will 
see  some  intelligent  graduates  of  that  institution,  almost  always  good  citizens,  and  it 
is  due  largely  to  the  very  efficient  and  able  manner  in  which  the  institution  has  been 
conducted. 

1  heartily  second  the  amendment. 

Mr.  O'Flaherty:  Mr.  Chairman,  I  wish  to  make  a  few  remarks  in  favor  of  the  sub- 
stitute which  [  have  offered  for  the  amendment  proposed  by  the  gentleman  from  Albe- 
marle, which  includes  a  change  in  the  report  of  the  committee. 

You  will  pardon  me  for  a  personal  statement.  If  I  know  anything  at  all,  I  hope  I 
know  something  about  the  public  school  system  of  Virginia.  I  was  partially  educated  in 
the  public  schools,  and  I  taught  school  for  seven  or  eight  years,  and  I  have  studied  and 
have  kept  in  close  touch  with  the  school  system  that  we  have,  and  I  have  kept  in  touch 
with  the  work  of  the  county  superintendents  of  schools  in  the  section  of  the  State  from 
which  I  come.  I  do  not  know  what  is  the  personnel  of  the  county  superintendents  of 
other  sections  of  the  State.  I  do  not  know  whether,  as  the  gentleman  from  Augusta 
says,  they  are  broken  down  lawyers  or  doctors,  and  that  the  superintendency  is  a  mere 
adjunct  to  somiething  else. 

Mr.  Quarles :  I  wish  to  correct  the  gentleman.  I  did  not  say  they  were  broken 
down  lawyers  and  doctors.  But  I  said  they  were  generally  farmers,  merchants,  lawyers, 
and  doctors  who  were  not  school  men  and  made  poor  superintendents.  This  is  what  I 
meant  to  say.   Of  course,  there  are  exceptions. 

Mr.  O'Flaherty:  You  did  sa.y  that  the  office  of  superintendent  was  a  mere  adjunct 
to  other  work.  ) 

Mr.  Quarles:    I  did. 

Mr.  O'Flaherty:    That  is  not  true  of  the  county  superintendents  in  my  portion  of 
the  State.    I  will  say,  for  instance,  for  the  superintendents  of  the  counties  of  Shenan- 
doah  and  Clarke  and  Wlarren  and  Frederick,  that  I  know  personally  that  they  are  men  j 
who  give  their  whole  and  entire  time  almost  to  the  public  school  system;  they  are  m«a^  j 
than  whom  there  are  no  higher  gentlemen  or  gentlemen  better  versed  in  the  duties  in-  j 
cumbent  upon  them  in  the  State  of  Virginia,  or  anywhere  else.  j 

Now,  the  report  of  this  Committee,  I  unhesitatingly  say,  throws  the  public  school  j 
system  absolutely  into  the  control  of  certain  public  institutions  in  this  State  that  are  , 
not  in  touch  with  the  people  of  Virginia.  You  have  an  oligarchy  as  complete  as  ever  j 
existed.    There  is  no  man  in  this  House  who  has  greater  respect  for  these  institutions  | 
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than  L  but  with  due  deference  and  respect  to  the  President  of  the  University  o^  Vir- 
ginia or  of  any  of  the  instittitions  that  are  named,  I  unhesitatingly  say  that,  as  a  rule, 
they  know  as  little  about  the  public  free  schools  as  any  class  of  citizens  in  the  State. 

The  distinguished  Chairman  of  the  Committee  says  he  wants  to  keep  it  out  of 
politics.  Now,  my  belief  is  that  if  this  report  is  adopted  yoti  will  not  only  put  the  public 
schools  most  completely  in  politics,  but  you  will  drag  into  politics  and  before  the  Legis- 
lature these  institutions  the  heads  of  which  are  proposed  to  be  ptit  upon  this  board.  I 
beUeve  that  you  will  have  a  regular  saturnalia  of  politics. 

It  is  proposed  here  that  both  the  public  free  school  system  of  Virginia  and  the 
people  shall  be  bound  hand  and  foot  and  turned  over  bag  and  baggage  to  the  University 
of  Virginia  and  these  other  institutions.  Now,  why  do  I  make  that  statement?  This  is 
a  dO'Uble  back-action  arrangement.  The  University  of  Virginia  is  asking  annually  appro- 
priations from  the  people  of  Virginia.  Its  representatives  will  come  here  and  say  to  the 
Legislature  of  Virginia.  "You  must  make  us  this  appropriation,  otherwise  you  destroy 
your  public  school  board  at  Richmond. The  other  institutions  will  say,  ''You  must  do- 
as  much  for  us  as  you  do  for  the  University  of  Virginia,"'  and  they  will  have  a  right 
to  say  that.  "Our  representative  is  on  that  board,  and  if  you  do  not  help  us,  we  will 
knife  you  in  turn." 

Now,  without  going  further  along  that  line,  you  will  see  the  other  side  of  the  picture. 
The  superintendents  of  schools  are  to  be  appointed  by  this  board.  VTiat  chance  do^es  a 
man  stand  who  is  a  graduate  of  Washington  and  Lee  University  as  against  a  man  who- 
comes  from  the  L'niversity  O'f  Virginia  in  the  matter  of  an  appointment  from  the  school 
board,  if  that  board  wishes  to  be  partisan?  Men  say  I  am  now  casting  imputations 
upon  that  board.  I  am  only  recognizing  a  propensity  that  I  know  exists  in  the  hearts  of 
people  to  take  care  of  their  friends.  You  appoint  the  man  who  is  superintendent  of 
schools  in  my  county,  who  is  from  the  University  of  Virginia,  perhaps,  and  who  has 
influence  with  the  local  representatives,  and  he  in  turn  comes  to  the  Legislature,  and 
you  have  an  appropriation  to  be  made.  You  have  a  complete  system  of  log-rolling  and  a 
complete  system  of  political  machinery  in  which  is  involved  the  public  school  system 
.^•i  Virginia,  and  against  which  I  wish  to  enter  my  humble  protest. 

It  is  true  that  the  Underwood  Constitution  did  establish  and  make  it  mandatory  for 
us  to  establish  a  ptiblic  school  system,  but  it  was  an  iniquitous  system  which  it  forced 
upon  the  people  of  Virginia,  because  all  the  power  came  down  from  Richmond,  even, 
to  the  appointing  of  the  trustees  of  schools,  and  yet  every  bit  of  the  money  had  to  come 
up  from  the  people,  and  the  people  did  not  have  a  word  to  say  in  the  management  of 
the  school  system  and  have  not  to-day.  The  only  reason  why  we  have  a  good  system 
in  Virginia  to-day  is  because  it  was  patched  up  as  best  it  could  be  by  the  Legislature 
and  because  of  the  inherent  goodness  and  honesty  of  the  people  of  Virginia  in  the 
administration  of  their  affairs.  It  is  not  due  to  the  Underwood  Constitution,  because  1 
say  that,  so  far  as  democratic  form  of  government  is  concerned,  that  it  was  an  absolute 
anomaly. 

But  now  we,  whom  the  good  people  of  Virginia  say  are  more  representative  of  the 
people  than  were  the  members  of  the  Constitutional  Convention,  of  1S67-8  come  here, 
and  instead  of  making  it  better  we  will  make  it  worse  by  throwing  the  whole  school 
system  into  politics. 

Some  one  says,  "And  yet  you  are  in  favor  of  electing  superintendents  of  the  schools 
by  the  people?"  I  say  that  is  less  objectionable  politics,  because  I  do  not  object  to 
politics  that  puts  the  machinery  in  the  hands  of  the  people  directly;  and  whatever  they 
do  then,  they  are  responsible  for.  But  here  we  have  a  system  by  which  a  round-about 
ring  shall  control  the  Legislature,  and  the  Legislature  in  turn  shall  appoint,  for  it  can- 
not have  any  discretion,  these  men  who  will  appoint  superintendents  from  the  pet 
schools  of  their  communities.  You  saw  it  illustrated  when,  the  gentleman  from  Albe- 
marle got  up  and  offered  his  amendment.  The  gentleman  from  Staunton  did  not  like 
to  ask  that  his  institution  be  put  in,  but  the  gentleman  from  Albemarle  says:  "We  are 
already  in  because  the  University  of  Virginia  is  represented.  Now  you  put  in  the  in- 
stitution at  Staunton." 
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I  want  to  know,  my  friends,  what  a  man  who  has  been  teaching  the  deaf,  dumb,  and 
blind  of  this  State  can  Ivnow  about  the  pubhc  school  system  of  Virginia.  I  do  not  see 
the  sequence  at  all,  with  due  respect  to  my  friend  from  Albemarle.  I  believe  that  the 
public  school  system  of  Virginia  ought  to  be  in  the  hands  of  people  who  have  gone 
through  the  system,  been  in  the  public  schools,  and  if  possible,  been  trustees,  and  if 
possible,  been  county  superintendents  and  on  up  to  the  cap-stone. 

Mr.  Lindsay:  Would  the  gentleman  see  any  connection  if  it  were  true  that  ever 
since  the  institution  was  founded  it  has  been  in  the  hands  of  just  such  men  as  he  says 
he  would  like  to  see  in  charge  of  this  board. 

Mr.  O'Flaherty:    Ncn  constat,  that  that  man  is  immortal. 

Going  a  step  further,  I  v/ant  to  make  this  assertion:  There  are  five  superintendents 
of  public  schools,  county  or  city,  in  the  State  of  Virginia  and  will  be  as  long  as  this  old 
State  stands  who  will  be  superior  in  knowledge  and  experience  in  regard  to  matters 
that  pertain  to  the  public  schools  to  the  distinguished  and  learned  gentlemen  who 
occupy  the  exalted  positions  of  presidents  of  these  great  institutions  with  great  defer- 
ence to  my  friend  from  Hampden-Sidney. 

Mr.  Wysor:  You  have  violated  your  contract.  You  promised  to  be  brief  if  we  gave 
you  our  attention.  (Laughter). 

Mr.  O'Flaherty:  1  am  sorry  that  the  time  hangs  so  heavily  on  the  gentleman's 
hands.  I  thought  I  was  making  myself  very  interesting,  but  he  does  not  seem  to 
think  so. 

I  will  reiterate  that  you  can  get  five  men  more  capable  to  go  on  this  board  of  public 
instruction  than  the  men  who  are  connected  with  these  institutions.  What  does  the 
average  (oiJege  president  know  about  the  public  schools  of  Virginia?  I  mean  as  to  the 
methods  of  teaching. 

1  wisn  to  say,  returning  to  the  county  superintendents,  that  I  cannot  speak  for  the 
county  superintendents  of  many  portions  of  this  State,  but  I  do  say  that  they  are  the 
very  salt  of  the  public  school  system  in  the  Valley  of  Virginia.  The  distinguished  chair- 
man of  this  committee  knows  that  in  his  county  and  in  the  adjoining  counties  the  public 
school  system  would  have  been  crippled  and  oftentimes  rendered  almost  powerless  if  it 
heel  not  been  for  the  work  of  the  individual,  often  the  only  individual  who  seems  to 
talce  any  interest  in  the  public  schools. 

I  cannot  agree  with  my  distinguished  friend  from  Amherst  that  they  should  not 
exist.  If  I  had  time,  and  I  cannot  take  the  time  because  my  mentor  is  sitting  there 
watching,  I  should  read  statements  to  show  that  in  the  great  States  of  New  York  and 
Pennsylvania  and  Massachusetts  and  Ohio  they  have  city  superintendents,  and  county 
superintendents  and  district  superintendents,  and  they  have  m^ade  progress;  they  hav"; 
outstripped  us;  they  ha^^e  left  us  way  behind;  and  it  is  due  to  the  system  of  having 
everything  come  together,  focusing  in,  a  man  in  the  county  or  the  city  or  the  district, 
who  directs  and  controls;  and  they  are  men  who  are  elected  by  the  people,  elected  from 
among  the  teachers. 

So  far  as  that  is  concerned,  we,  perhaps,  are  going  too  far  into  detail.  In  those 
great  States  I  find  that  the  constitutional  provisions  are  simply  that  the  Legislature 
shall  establish  and  maintain  a  public  school  system,  leaving  it  all  to  the  Legislature, 
but  here  we  propose  to  bind  the  people  to  bind  the  Legislature,  and  to  say  that  certain 
institutions  shall  have  control  not  only  of  the  public  schools,  but  have  their  hands  upon 
the  throats  of  the  Legislature. 

The  University  of  Virginia  will  come  in  here  and  say  "you  must  give  up  this 
appropriation,  you  must  continue  it  the  same  it  v/as;"  and  who  on  this  floor  to-day  can 
say  just  what  it  is?  I  am  informed  by  a  distinguished  gentleman  here  that  you  cannot 
tell  just  what  It  is,  and  you  will  have  a  fight  then  to  know  what  appropriation  was 
made.  Each  one  of  these  institutions  can  ask  for  forty  or  fifty  thousand  dollars.  AH 
that  money  is  taken  from  the  public  schools  and  the  people  have  given  them  in  lieu 
of  that  the  poor,  pitiful  little  sop  of  electing  the  trustees  by  the  people. 

Now,  gentlemen,  I  say  if  there  is  anything  dear  to  my  heart  it  is  the  public  school 
system  of  Virginia.    I  want  every  boy  and  girl  throughout  the  Commonwealth  to  have 
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an  opportunity  to  drink  as  deeply  as  he  or  slie  may  from  the  fount  of  knowledge,  and 
give  him  or  her  an  opportunity  to  get  a  start  on  the  highway  of  life.  If  the  young  men 
and  the  young  women  have  an  opportunity  to  get  the  rudiments  of  an  education,  they 
can  perfect  themselves. 

I  do  not  want  any  institution  of  this  State  to  have  an  advantage  over  another. 
I  have  schools  in  my  town;  there  are  schools  in  AVinchester;  there  are  schools  in 
Wytheville;  schools  are  springing  up  all  over  the  State;  there  is  the  Randolph-Macon 
system,  and  they  all  have  to  come  in  competition  with  the  University  of  Virginia,  with 
William  and  Mary;  and  it  is  an  undue  advantage  which  those  other  institutions  have. 
I  have  had  protest  after  protest  come  to  me  from  these  private  schools  ^  saying,  '"For 
God's  sake,  if  you  are  going  to  appropriate  money  to  help  them,  do  not  bind  u's;  we  are 
now  at  an  undue  disadvantage  so  far  as  our  graduates  are  concerned."  I  say  that  a 
man  who  graduates  from  one  of  these  favored  schools  will  have  the  advantage  in  being 
appointed  superintendent  of  schools  for  the  county  or  he  will  have  an  advantage  in  the 
control  of  the  politics  of  the  county  and  in  the  control  of  the  school  system,  and  you 
will  not  have,  as  the  distinguished  gentleman  has  said,  the  University  of  Virginia  as 
the  climax  of  the  public  school  system,  but  you  will  have  all  of  these  climaxes,  with 
each  fellow  working  for  his  own  school  and  not  working  for  the  benefit  of  the  public 
schools  in  the  State  of  Virginia.    I  say  it  is  obnoxious. 

The  duties  of  this  board,  as  shown  by  the  report  of  the  committee,  are  to  be  exceed- 
ingly great  and  important,  and  I  am  not  willing  to  give  all  of  this  power  to  a  board 
that  is  so  far  removed  from  the  people. 

I  have  not  anything  to  say  against  these  institutions.  I  do  not  vrant  to  have  it 
understood  that  I  have  anything  to  say  against  the  University  of  Virginia.  I  have 
simply  spoken  of  that  as  an  illustration.  But  I  do  know  this,  that  the  connection 
between  the  Lniversity  of  Virginia  and  the  poor  people  of  Virginia  is  very  remote.  I 
do  know,  further,  that  the  poor  people  of  Virginia,  as  a  rule,  never  see  the  inside  of 
the  University  of  Virginia,  while  that  institution  is  maintained  by  the  people's  money. 
The  only  benefit  the  poor  man's  son  gets  in  Virginia  is  from  the  public  free  schools. 

1  want  it  understood  that  I  am  in  favor  of  both  changing  this  board  and  of  electing 
the  superintendents  by  the  people,  for,  as  I  said  a  while  ago,  the  people  have  no  con- 
nection with  these  institutions,  and  some  of  these  institutions,  as  we  very  well  know, 
are  not  owned  by  the  State.  Take  the  College  of  William  and  Mary.  While  the  State 
of  Virginia  is  running  it  and  it  could  not  stand  on  its  legs  twenty-four  hours  without 
State  aid,  yet  everything  it  owns  belongs  to  a  close  corporation. 

Now,  I  do  not  want  to  offend  any  one,  but  I  wish  to  speak  plainly.  William  and 
Mary  College  does  not  do  and  will  not  do  and  cannot  do  very  much  good  to  the  poor 
people  of  Virginia.  I  want  the  man  and  the  set  of  men  who  spend  the  money  in  the 
county  where  I  pay  taxes  to  be  responsible,  and  directly  responsible,  to  the  votes  of  the 
people  of  that  county.  I  do  not  want  to  have  to  reach  them  in  a  roundabout  way  of 
going  to  these  institutions,  like  the  one  at  W^illiam^sburg.  Suppose  I  wish  to  have  a  man 
appointed  superintendent.  I  have  to  come  down  here  to  William  and  Mary,  and  I  have 
to  go  to  Charlottesville,  and  if  I  am  a  very  plain  and  humble  citizen  the  chances  are 
that  I  will  not  get  an  audience  to  his  highness  at  all;  I  will  not  be  able  to  see  him.  But 
if  a  teacher  in  my  county  says,  'T  wish  to  be  superintendent  of  schools;  I  have  had 
eight  or  ten  years'  experience;  I  taught  in  your  county;  you  know  me;  the  men  who 
will  vote  for  me  were  children  in  my  school,"  they  know  the  man,  they  know  his  habits, 
his  moral  character,  his  fitness  for  the  position  and  all  that. 

Let  me  tell  you,  if  you  w^ant  to  raise  one  great,  grand  howl  in  my  section  of  the 
State  you  will  constitute  this  board  as  you  are  now  proposing.  You  will  hear  an  echo 
coming  from  the  reorle.  You  are  taking  away  from  them  their  rights  that  we  promised 
them.  As  I  said  the  other  day.  1  promised  the  people  that  every  officer  we  could  possibly 
elect  should  be  elected  Ly  the  suffragans  of  the  immediate  vicinity  in  which  he  had  his 
power  and  control,  and  now  we  are  removing  it  still  one  step  further. 

I  am  conscious  that  I  am  but  an  humble  member  of  this  Convention.  I  know 
that  what  I  have  to  say  does  not  amount  to  much  as  an  individual,  but  I  do  know  that 
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there  is  a  potent  inttuence  back  of  me  when  I  am  on  the  side  of  right,  and  it  is  back  of 
every  man  here.  I  appeal  to  my  distinguished  and  beloved  friend  from  Prince  William, 
if  he  does  not  know  that  the  people  would  have  better  service  if  you  appoint  men  who 
have  been  superintendents  of  schoools,  a  man  like  himself.  Does  he  not  know  the  con- 
dition of  affairs  in  Northern  Virginia?  Would  not  a  man  like  the  superintendent  of  my 
county  or  Mr.  Lynch,  of  the  county,  or  the  distinguished  gentleman  from  Frederick 
know  the  condition  of  affairs  in  the  Valley  of  Virginia?  But  what  would  the  president 
or  the  chairman  of  the  faculty  of  the  University  of  Virginia  know  about  the  condition 
of  affairs  there?  What  can  the  Governor  know?  He  has  other  duties.  What  can  the 
Attorney-General,  who  has  so  much  other  work  to  do,  know  about  the  schools  in  Rock- 
ingham county? 

Yet  these  men  representing  the  institutions  will  have  absolute  control,  for  they  will 
be  a  majority  of  the  board.  The  Governor,  the  Attorney-General,  and  the  Superin- 
tendent of  Public  Instruction  will  simply  be  a  minority  who  will  have  no  power  what- 
ever. We  are  turning  our  public  school  system  over  to  the  colleges  of  Virginia,  and  I 
do  not  believe  that  the  people  of  Virginia  yet  realize  what  that  means. 

My  experience  has  been  that  college-bred  men  were  not  bred  in  the  normal  school, 
not  having  had  experience  as  teachers,  do  not  make  good  teachers.  They  do  not  know 
and  they  do  not  understand  the  power  of  imparting  knowledge.  They  have  acquired 
knowledge,  but  they  have  never  learned  to  impart  it.  Yet,  by  this  system  all  the  super- 
intendents will  be  the  friends  of  colleges  and  universities.  They  will  all,  perhaps,  be 
graduates  from  them. 

There  is  a  sentiment  in  the  State  among  the  people  that  the  public  free  school 
system  of  Virginia  was  forced  upon  the  authorities  and  they  never  did  want  to  give  it 
to  the  people.  Now,  the  Democratic  Party  Ts  in  control  and  has  it  in  its  own  power  to 
say  to  the  people  of  Virginia,  "We  of  our  own  volition  are  going  to  give  you  a  system, 
not  forced  down  your  throats  by  the  Underwood  Constitution."  You  have  the  oppor- 
tunity. JLet  the  people  knov/  that  you  are  going  to  put  the  public  school  system  as  far  as 
possible  into  their  hands  and  take  it  out  of  the  hands  of  politics. 

I  say  there  has  been  more  politics  right  here  in  this  hall  in  the  Legislature  in  the 
last  twenty  years  in  appointing  judges  and  superintendents  of  schools  than  there  has 
been  in  all  the  hustings  in  the  counties.  Politics  has  controlled  the  judiciary  to  a  great 
extent.  Politics  often  has  controlled  the  appointment  of  the  superintendents  of  schools, 
and  it  is  proposed  that  it  shall  continue  to  a  greater  extent,  with  the  additional  obnoxious 
feature  that  we  are  bound  hand  and  foot  to  the  colleges  of  Virginia,  a  portion  of  whom 
are  now  left  out  in  the  cold. 

Mr.  Chairman  and  gentlemen,  I  have  taken  your  time  longer  than  I  expected  to  do. 
I  may  have  something  more  to  say  when  we  come  to  the  question  of  electing  other 
officers,  but  I  do  hope  that  this  board  will  not  be  constituted  as  it  is  now  proposed.  I 
am  not  wedded  in  any  way  to  this  system,  although  I  believe  it  is  the  best  that  can  be 
devised  to  appoint  the  superintendents  from  the  grand  divisions  of  the  State,  one  from 
the  Valley,  one  from  Piedmont,  one  from  the  Southwest,  another  from  Eastern  Virginia. 
They  come  up  from  all  sections  of  the  State,  and  they  know  the  condition  of  affairs.  They 
than  can  confer  with  the  gentlemen  who  know  the  law;  they  can  confer  with  the  head  of 
the  Executive  Department;  they  can  confer  with  the  head  of  the  educational  depart- 
ment. There  you  have  a  good  system,  an  intelligent  system,  a  system  that  is  in  touch 
with  the  people,  officers  wITo  are  elected  by  the  people,  and  to  my  mind  you  cannot  devise 
a  better  system. 

I  thank  you  for  your  attention. 

Mr.  C.  J.  Campbell:  I  make  the  motion  to  pass  by  sections  2  and  3  until  section  4 
has  been  considered. 

I  do  not  know  how  it  is  with  other  members  of  the  committee,  but  for  myself  I 
want  to  know  what  the  board  will  have  to  do,  and  then  I  will  know  how  to  vote  as  to  who 
shall  compose  the  board.  For  instance,  as  I  indicated  just  now,  I  am  in  favor  of  electing  the 
school  superintendents  by  the  people.  Why?  Because  in  my  section  of  the  State  we 
have  had  for  many  years  the  most  infamous  school  machine  that  we  have  ever  had  in  the 
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State.  I  wish  to  say  in  a  few  words  ttiat  when  I  was  nominated  and  elected  my  people 
virtually  instructed  me  to  vote  for  a  change  in  the  present  school  system.  It  is  the  most 
infamous  machine.  1  say.  that  we  have  ever  had  put  upon  the  people  of  the  State.  But 
if  you  will  elect  the  school  superintendents  by  the  people  then  every  city  and  every 
county  will  have  an  oppoitunity  of  regulating  its  machine  to  stiit  itself. 

Mr.  Chairman.  I  wish  to  say  that  while  I  am  opposed,  like  the  gentleman  from  War- 
ren (Mr.  OTlaherty  I .  to  the  composition  of  the  school  lioard  as  it  is  constittited  in  the 
Committee's  report,  if  we  decide  to  pass  by  sections  2  and  3  and  then  decide  in  section  4 
that  the  school  superintendent  shall  be  elected  by  the  people,  the  duties  of  the  board  will 
be  very  mtich  limited.  In  my  opinion,  reading  it  hurriedly.  I  believe  if  the  provision  of 
clause  3  of  section  4  is  adopted  in  the  Constitution,,  then  the  people  will  be  powerless 
through  the  Legislature  to  get  at  the  board;  in  other  words,  the  board  will  be  supreme, 
over  the  top  of  the  people  and  over  the  top  of  the  Legislature.  I  ask  if  the  members  of 
the  Convention  are  prepared  to  constitute  any  such  supreme  body  in  the  State  over  their 
free  school  system. 

Mr.  Quarles:  Do  you  not  think  that  the  question  as  to  whether  county  superin- 
tendent shall  be  elected  by  the  people  ought  to  be  postponed  until  the  stiffrage  qtiestion 
is  settled  and  that  the  consideration  of  all  these  sections  should  be  postponed  until  after 
that  time? 

Mr.  C.  J.  Campbell:  So  far  we  are  making  a  preliminary  survey.  AVe  are  going 
over  briefly  the  work  of  the  Convention.  I  will  say  that  there  is  something  in  the  sug- 
gestion of  the  gentleman  from  Staunton,  but  I  am  in  favor  of  going  on  with  this  work, 
and  doing  it  even  if  we  do  it  wrong.  If  we  find,  after  we  have  acted  on  the  stiffrage 
question,  that  we  have  done  it  wrong,  then  we  can  tmdo  it.  In  other  words.  I  am  in 
favor  of  acting  upon  this  report  to-day  and  not  deferring  the  matter  any  longer;  and 
then  if  we  find  we  have  done  wrong  after  the  stiffrage  question  has  been  acted  on.  we  can 
undo  our  work  and  do  it  over  again.    That  is  my  position. 

Mr.  Chairman.  1  hope  this  Committee  will  unanimously,  every  member  of  it.  vote 
for  my  proposition  to  pass  by  sections  2  and  3.  which  provide  for  the  composition  of  the 
board,  until  we  can  determine  what  the  board  has  to  do. 

Mr.  :^Icllwaine:  :\Ir.  Chairman,  personally  I  shall  be  very  glad  to  yield  to  the  sug- 
gestion of  the  gentleman  from  Amherst,  but  as  the  organ  of  the  Committee  it  seems  to 
me  that  it  is  my  duty  to  impress  the  point  that  the  Committee  has  given  you.  as  we 
understand,  in  logical  order  the  subjects  which  are  embodied  in  the  report.  The  report 
is  made  up  upon  the  view  presented  by  the  gentleman  from  the  city  of  Richmond  that  we 
should  choose  the  board,  and  then  we  should  define  their  powers.  Of  course,  sir.  I  make 
no  strenuous  opposition.  I  want  the  will  of  the  Convention  to  be  supreme.  But  that 
is  the  view,  I  am  sure,  which  is  entertained  by  the  Committee. 

Mr.  Brown:  I  hope  the  matter  will  not  be  passed  by,  and  that  we  will  go  ahead  with 
the  consideration  of  the  report  and  decide  upon  the  board  and  then  determine  what  shall 
be  its  duties.    It  seems  to  me  that  that  is  the  proper  mode  of  procedure. 

Mr.  Thomas  L.  Moore:   Mr.  Chairman.  I  wish  to  offer  an  amendment. 

The  Chairman:  The  gentleman  from  Montgomery  can  give  notice  of  his  purpose  to 
offer  the  amendment. 

Mr.  Thomas  L.  Moore:  I  ask  the  Secretary  to  read  what  I  propose  to  offer  at  the 
proper  time. 

There  shall  be  a  Board  of  Education,  com|DOsed  of  the  Governor,  the  Superintendent 
of  Public  Instruction,  and  the  Attorney-General,  who  shall  appoint,  and  have  power  ta 
remove  for  cause,  and  upon  notice  to  the  incumbent,  subject  to  confirmation  by  the 
Senate,  all  county  superintendents  of  public  free  schools.  This  board  shall  have,  regu- 
lated by  law,  the  management  and  investment  of  all  school  funds,  and  such  supervision 
of  schools  of  higher  grade  as  the  law  shall  provide.  Ttie  Superintendent  of  Public 
Instruction  shall  be  elected  by  a  vote  of  the  people  at  the  same  time  the  Governor  of  the 
State  is  elected,  and  shall  serve  for  a  term  of  four  years. 

Mr.  Braxton:  Mr.  Chairman,  without  saying  anything  on  the  question  of  the  sub- 
stitute offered  by  the  gentleman  from  Warren  (Mr.  O'Flaherty),  I  should  like  to  add  a 
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word  to  What  has  already  been  said  in  favor  of  the  amendment  offered  by  the  gentleman 
from  Albemarle  (Mr.  Lindsay).  It  seems  to  me  that  if  we  are  to  have  a  Board  of  Educa- 
tion, as  is  contemplated  by  the  report,  composed  of  the  presidents  and  heads  of  the  various 
institutions  of  learning  controlled  or  owned  by  tlie  State,  it  would  not  be  wise  to  leave 
out  of  that  board  the  head  of  one  of  the  principal  educational  institutions  in  the  State, 
and  I  am  led  to  believe  that  this  would  not  have  been  done  but  for  the  error  v/hich  is 
current  in  the  mind  of  many  

Mr,  Keezell:  I  should  like  to  have  the  gentleman  from  Augusta  tell  this  Committee 
what  possible  connection  a  deaf  and  blind  institution  has  with  the  public  free  schools  of 
Virginia. 

Mr.  Braxton:  I  will  endeavor  to  do  so  before  I  get  through.  It  is  a  board  of  educa- 
tion that  it  is  sought  to  establish,  a  board  which,  it  is  supposed,  will  have  charge  of  the 
educational  efforts  of  the  State.  Why,  if  that  be  true,  there  should  be  excluded  from 
it  one  branch  of  the  educational  departments  of  the  State  is  more  than  I  can  see. 

As  was  pointed  out  by  the  gentleman  from  Albemarle,  for  a  long  time  the  impression 
prevailed,  and  to  a  great  extent  it  still  prevails,  that  this  institution  is  in  the  nature  of 
an  asylum  or  hospital.  For  a  long  time  it  was  known  as  an  asylum.  As  a  matter  of 
fact,  it  has  not  a  single  characteristic  of  an  asylum  or  a  hospital.  It  is  an  educational 
institution,  pure  and  simple,  with  not  a  single  solitary  characteristic  other  than  what  is 
proper  for  such  an  institution.  It  is  an  institution  that  is  owned  exclusively  and  managed 
exclusively  by  the  State,  and  I  submit  that  it  should  not  be  excluded  from  representation 
on  the  State  Board  of  Education,  which  is  supposed  to  look  after  all  such  efforts  by  the 
State. 

This  institution  has  just  as  much  to  do  with  the  public  free  school  system  as  the  Vir- 
ginia Military  Institute  has,  or  as  the  Virginia  Polytechnic  Institute  has,  or  as  the  Uni- 
versity of  Virginia  has.    They  are  educational  institutions. 

Then,  sir,  in  addition  to  that,  this  is  one  of  the  only  two  manual  schools  in  the  State. 
I,  for  one,  believe  that  manual  education  and  technical  education  of  that  sort  is  what 
our  public  school  system  lacks  more  than  anything  else;  and  it  is  along  that  line  that  1 
think  v/e  can  make  improvements  more  than  in  any  other  way. 

Taking  that  view,  which  I  believe  a  considerable  number  of  gentlemen  on  this  fijor 
share  with  me,  it  seems  peculiarly  unfortunate  that  the  superintendent  of  one  of  the  two 
schools  in  the  State  which  teach  that  sort  of  instruction,  should  be  excluded  from  the 
Board  of  Education.  The  practical  experience  which  the  superintendent  of  this  institu- 
tion would  necessarily  bring  with  him  in  the  way  of  manual  training,  would  be  of  vast 
interest  to  the  public  school  system  of  the  State  in  indicating  and  showing  how  tbat 
system  could  be  introduced  gradually  into  that  system. 

Mr.  Chairman,  I  am  informed  by  the  superintendent  of  the  institution  in  question 
that  he  is  brought  constantly  and  regularly  in  immediate  touch  with  the  county  super- 
intendents of  schools;  that  it  is  through  such  superintendents  that  the  personnel  of  this 
institution  is  generally  made  up,  and  that  as  a  general  rule  it  is  upon  their  recommenda- 
tion that  children  are  admitted  to  the  school.  He  himself  is,  and  all  his  life,  as  far  as  I 
know,  has  been  a  practical  teacher.  He  has  been  through  all  the  various  branches  of 
his  profession  and  is  thoroughly  familiar  with  and  has  passed  through  all  the  graues 
of  the  public  school  system.  I  cannot  see  what  harm  it  would  do  to  put  him  on  the 
board.  I  can  see,  or  think  I  can  see,  a  great  deal  of  good  which  would  result  from 
putting  him  on.  It  seems  to  me  that  the  institution  is  directly  in  this  branch  of  the 
government,  and  should  not  be  excluded  therefrom,  and  for  the  reasons  I  have  indicated, 
especially  in  the  line  of  manual  training,  he  would  be  of  vast  and  material  benefit  in  the 
suggestions  from  practical  experience  that  we  would  bring  to  it  in  perfecting  our  system 
of  public  schools  in  that  direction  in  which  it  most  needs  perfection  and  along  which 
improvement  is  most  possible. 

I  trust,  therefore,  that  it  will  be  the  pleasure  of  the  Convention  to  adopt  the  amend- 
ment offered  by  the  gentleman  from  Albemarle. 

The  amendment  was  agreed  to,  there  being,  on  a  division,  ayes,  37;  noes,  26. 
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The  Ctiairman:  The  question  recurs  on  the  substitute  offered  by  the  gentleman 
trom  Warren  (Mr.  O'Flaherty). 

Mr.  Keezell:  Mr.  Chairman,  I  do  not  favor  the  amendment  of  the  gentleman  from 
Warren  entirely,  but  I  very  much  prefer  it  to  the  provision  of  the  Committee.  In  fact, 
1  think  we  ought  to  leave  the  whole  public  free  school  system  of  Virginia  just  where  it 
Is  now,  in  the  hands  of  a  board  consisting  of  the  Governor,  the  Attorney-General  and  the 
Superintendent  of  Public  Instruction,  and  we  ought  to  elect  a  superintendent  of  public 
instruction  by  a  vote  of  the  people  and  leave  in  the  hands  of  the  direct  representatives 
of  the  people,  the  control  of  their  public  free  schools. 

Mr.  Chairman,  I  understand  that  the  Committee  of  the  AViiole  vs'as  designed  to  allow 
the  fullest  latitude  with  reference  to  the  discussion  of  all  questions  that  come  up,  with- 
out being  tied  down  to  the  strict  parliamentary  principles  that  prevail  in  other  parlia- 
Tuentary  procedure.  Upon  that  hypothesis  I  wish  to  address  myself  somewhat  not  only 
to  the  question  raised  in  this  immediate  section,  but  to  the  collateral  questions  which 
are  dove-tailed  into  and  Interwoven  with  the  section  in  such  a  way  that  the  one  is  de- 
pendent upon  the  other  to  a  very  great  extent. 

Mr.  Chairman,  I  think  the  motion  of  the  gentleman  from  Amherst  (Mr.  Campbell) 
^^as  a  proper  one  for  the  Convention  to  have  considered.  I  voted  with  the  minority  upon 
that  proposition,  because  I  think  it  is  an  exceedingly  important  matter  that  w^hen  we 
come  to  constitute  the  Board  of  Education  to  know  something  about  what  the  duties  of 
the  board  are  to  be.  If  the  board  is  to  elect  a  Superintendent  of  Public  Instruction  of 
Virginia  and  if  the  people  of  Virginia  are  not  to  be  permitted  to  do  that  I  think  we 
ought  to  know  it.  If  the  board  is  to  efect  the  'county  superintendents  of  schools  of  Vir- 
ginia and  the  people  of  the  variotis  commtmities  are  not  to  have  anything  whatever  to 
do  with  it,  we  ought  to  know  that  in  discussing  this  question. 

I  wish  to  say  that  I  am  opposed  utterly  and  unalterably  to  the  whole  proposition 
which  undertakes  to  ptit  the  public  free  schools  of  Virginia  in  any  other  hands  than  the 
hands  of  their  friends.  (Applause.) 

Mr.  Chairman,  what  has  been  the  position  of  the  Committee  on  Education?  They 
say  they  want  to  remove  the  Superintendent  of  Public  Instruction  and  the  Board  of 
Education  out  of  politics,  and,  therefore,  they  do  not  propose  to  allow  the  people  to  have 
an  opportunity  to  have  a  say  in  the  question.  Yet  at  the  same  time  they  undertake  to 
inject  politics  into  the  question  by  providing  that  the  school  trustees  in  the  various 
magisterial  districts  of  the  State  shall  be  elected  by  tSe  people. 

It  seems  to  me  that  the  position  is  an  inconsistent  one.  They  want  to  inject  into 
local  politics  the  election  of  the  school  trustees  and  take  out  of  the  hands  of  the  people 
of  Virginia,  where  the  question  of  local  politics  would  not  interfere,  the  question  of  having 
anything  vvhatever  to  do  with  the  public  free  school  system  of  this  State  and  put  its  con- 
trol and  its  direction  into  the  hands  of  people  who  may  be  hostile,  and  who  in  many 
instances  necessarily  would  be  hostile,  to  the  full  development  of  the  public  free  school 
system  in  the  State. 

Mr.  Chairman,  when  I  say  this  I  say  it  without  undertaking  to  criticise  in  any 
way,  shape,  or  form,  these  State  institutions,  but  if  we  look  at  the  history  of  those  inst) 
tutions,  if  we  look  at  the  management  of  those  institutions,  if  we  look  at  the  patronage 
of  those  institutions,  what  do  we  find?  We  find  that  in  the  main  they  are  manned  by 
people  who  have  never  patronized  the  public  free  schools.  We  find  that  in  the  main  the 
patronage  of  those  schools  comes  from  a  class  of  people  who  look  down  upon  the  public 
tree  schools  and  refuse  to  send  their  children  to  them. 

Now,  do  you  want  to  put  the  management  of  the  public  free  schools  of  Virginia  into 
the  hands  of  such  an  institution  or  of  such  institutions?  I  am  one  of  those  who  believe 
that  the  public  free  school  system  of  Virginia  should  be  manned  and  managed  by  people 
who  have  come  up  from  the  public  schools,  who  are  in  sympathy  with  them,  and  who 
have  shown  such  advancement  as  should  entitle  them  to  promotion.  I  am  one  of  those 
w'ho  believe  that  the  public  free  school  system  should  be  generaled  as  an  army  is 
generaled,  by  those  who  have  w^on  their  spurs  in  the  ranks.  I  do  not  believe  in  putting 
over  the  public  free  school  system  of  Virginia  men  who  are  not  in  sympathy  with  it.  I 
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do  not  want  to  put  over  it  men  who  know  nothing  about  it  and  who  care  less.  I  do  not. 
want  to  undertake  to  put  in  charge  of  the  finances  or  direction  of  the  public  free  school 
system  people  whose  interest  is  that  their  institutions  rather  than  the  public  school 
system  of  the  people  should  be  built  up. 

Mr.  Chairman,  1  do  not  like  to  differ  with  this  honorable  Committee,  but  when  I 
see  what,  in  my  judgment,  is  an  attempt  to  throttle  the  public  free  schools  that  the 
higher  schools  may  be  built  up  at  their  expense,  I  would  be  recreant  to  the  trust  which 
the  people  of  my  county  have  imposed  upon  me  if  I  were  to  sit  here  and  not  raise  my 
voice  in  defense  of  the  public  free  schools.  (Applause.) 

Mr.  Chairman,  I  am  one  of  those  unfortunate  ones  who  have  never  been  able  to  go 
into  the  schools  of  higher  education  in  Virginia.  I  am  unfortunate  in  that  the  little  edu- 
cation I  have  was  gotten  before  the  era  of  public  free  schools.  But  during  the  whole  of 
my  life,  since  I  have  been  at  the  age  of  majority,  I  have  been  in  some  way  connected  with 
the  public  free  schools  of  Virginia.  For  some  years  I  was  a  teacher  in  those  schools,  and 
ever  since,  in  every  way  that  I  could  do  it,  I  have  loaned  my  help  and  my  hand  to  build 
up  the  system.  I  am  proud  to  say  that  I  come  from  a  country  in  which  the  public  free 
schools  are  probably  in  a  better  developed  condition  than  in  almost  any  other  county  in 
the  Commonwealth. 

1  am  not  one  of  those  who  believe  that  it  is  the  fault  of  the  public  free  school  system 
that  we  have  not  better  schools  in  Virginia  than  we  have.  The  fault  lies  in  the  fact  that 
in  many  sections  of  Virginia  the  better  people  do  not  patronize  the  schools  and  take  an 
interest  in  them.  There  is  where  the  fault  lies.  In  my  county  the  public  free  schools 
are  patronized  by  practically  all  of  the  people,  and  I  do  not  think  it  is  any  derogation  to 
say  that  the  best  schools  we  have  are  the  public  free  schools. 

That  being  true,  1  say  I  do  not  want  to  lend  aid  or  comfort  to  a  move  which,  in 
my  opinion,  means  the  destruction  of  the  public  free  schools.  I  tell  you,  Mr.  Chairman, 
you  cannot  run  the  public  free  schools  without  money,  and  you  cannot  have  money 
without  levying  a  tax  upon  the  people.  When  you  find  a  community  where  they  are 
willing  to  tax  themselves  for  the  purpose  of  building  up  the  public  free  schools,  th^re  you 
find  in  the  m.ain  a  thoroughly  good  system  of  schools.  The  people  of  my  county  have 
been  willing  to  tax  themselves,  and  they  have  taxed  themselves,  and  the  result  of  it  is 
that  they  have  good  schools. 

Mr.  Wysor:  How  does  it  injure  the  free  schools  to  put  their  supervision  in  the 
hands  of  the  finest  educators  in  the  State? 

Mr.  Keezell:  The  finest  educator  in  the  State  on  a  certain  line  may  know  nothing 
whatever  about  the  interests  of  the  public  free  schools.  That  is  the  reason  why  I  object 
to  it.  I  want  to  put  people  in  charge  of  it  who  know  about  the  wants  and  the  needs  of 
the  schools.  I  would  not  put  in  charge  of  the  University  of  Virginia  a  man  who  knew 
nothing  whatever  about  the  needs  of  that  great  institution.  I  would  not  care  how  good 
a  school  man  he  was,  if  he  knew  nothing  about  the  needs  of  the  University  I  would 
not  put  him  in  charge  of  it.  Neither  would  I  want  to  put  a  man,  who  might  be  a  very 
competent  and  proper  man  for  a  college  president,  in  charge  of  public  free  schools 
about  which  he  knew  very  little. 

Mr.  Glass:    Who  is  it  that  he  proposes  to  put  in  charge  of  the  school  system? 

Mr.  Keezell:  I  propose  to  put  in  charge  of  the  school  system  the  Superintendent 
of  Public  Instruction,  who  should  be  elected  and  chosen  with  special  reference  to  his 
qualification  and  his  fitness  for  that  office. 

Mr.  Glass:    Does  not  this  report  put  him  in  charge  of  it? 

Mr.  Keezell:    It  puts  him  only  partially  in  charge  of  it. 

Mr.  Glass:    Who  else  do  you  propose  to  put  in  charge  of  it? 

Mr,  Keezell:  It  would  depend  entirely  upon  what  we  are  going  to  do  with  reference 
to  the  election  of  minor  officers.  I  stated  in  the  outset  that  I  was  going  to  address 
myself  more  particularly  to  the  general  proposition.  I  should  want  to  know  something 
about  who  the  minor  officials  are  to  be  before  I  could  answer  definitely  the  question  put 
t>y  the  gentleman  from  Lynchburg. 
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Mr.  Chairman,  I  object  to  this  board  as  proposed  to  be  constituted  and  the  duties 
they  are  expected  to  perform.  They  have  under  the  report  of  the  committee  the  election 
of  the  Superintndent  of  Public  Instruction,  and  what  would  that  mean?  A  board,  only 
two  of  whom  are  elected  by  the  people  and  none  of  whom  have  any  direct  interest  in  or 
connection  with  the  public  free  schools  will  have  the  election  of  the  Superintendent  of 
Public  Instruction. 

Mr.  Willis:  Is  not  the  superintendent  of  the  Farmville  school  connected  in  some 
way  with  the  public  schools? 

Mr.  Keezell:    Possibly  he  may  be,  and  also  the  superintendent  at  William  and  Mary. 

Mr.  Brown:  Will  the  gentleman  allow  me  to  ask  him  just  there  whether  the  Poly- 
technic Institute  has  no  connection  with  the  free  school  system,  when  every  boy  who 
goes  to  the  Polytechnic  Institute  has  to  pass  muster  before  the  county  school  trustees  of 
the  county  as  to  his  fitness? 

Mr.  Keezell:  The  point  I  wish  to  make  is  that  the  gentlemen  constituting  the 
board  have  the  election  of  a  State  Superintendent  of  Public  Instruction,  and  that  under 
the  proposed  system  it  would  mean  practically  a  life  tenure  for  the  Superintendent  of 
Public  Instruction,  it  makes  but  little  difference  whether  he  was  a  proper  man  for  the 
place  or  not,  because  he  is  a  part  of  the  board  and  is  brought  in  continual  connection 
with  the  board.  It  would  be  just  as  impossible  to  turn  him  out,  unless  there  was  the 
grossest  kind  of  malfeasance  of  some  sort,  as  it  would  be  to  do  the  most  impossible 
thing  you  can  imagine. 

Mr.  Glass:  Does  not  the  gentleman  from  Rockingham  understand  that  the  Senate 
of  Virginia,  which  is  elected  by  the  people,  will  have  an  equal  responsibility  in  the 
appointment  of  the  Superintendent  of  Public  Instruction? 

Mr.  Keezell:  The  gentleman  from  Rockingham  understands,  as  a  member  of  the 
Senate  of  Virginia  for  a  great  many  years,  that  he  never  saw  anybody  turned  down  who 
was  recommended,  unless  it  could  be  shown  that  the  man  was  absolutely  unfit.  In  all 
human  probability,  even  though  the  Senate  of  Virginia  did  not  believe  that  the  man 
was  a  proper  man,  it  would  not  refuse  to  confirm  him  if  he  had  been  recommended  by 
these  other  authorities,  unless  it  were  clearly  shown  that  he  was  absolutely  unfit. 

Mr.  Chairman,  I  am  sorry  that  gentlemen  see  fit  to  interrupt  me  so  frequently.  I 
am  not  in  the  habit  of  public  speaking,  and  it  throws  me  somewhat  off  of  the  line  I  wish 
to  pursue. 

I  do  hope  that  this  Convention,  when  it  shall  have  accomplished  its  work  with 
reference  to  the  question  of  public  education,  will  have  so  done  it  that  we  will  be  glad 
to  go  back  to  the  people  of  Virginia  and  tell  them  that  we  are  taking  care  of  their 
primary  school  department. 

Mr.  C.  J.  Campbell:    I  do  not  know  whether  you  have  prepared  an  amendment. 

Mr.  Keezell:  No. 

Mr.  C.  J.  Campbell:  I  have  drawn  one  which  I  think  will  accomplish  what  you  are 
after.  I  move  to  strike  out  all  after  the  word  "Attorney-General,"  in  line  4  of  section  2, 
and  to  add: 

"And  Superintendent  of  Public  Instruction.  The  latter  shall  hold  office  for  a  term 
of  four  years,  and  his  duties  and  compensation  shall  be  fixed  by  law.  He  shall  be  ex- 
officio  President  of  the  State  Board  of  Education  and  shall  be  elected  by  the  people." 

Mr.  Keezell:  I  have  no  objection  to  the  amendment.  I  did  not  intend  to  offer  one.  I 
was  simply  speaking  about  the  general  principle  involved. 

Mr.  C.  J.  Campbell:  If  my  friend  does  not  propose  to  offer  an  amendment,  I  wish 
to  give  notice  now  that  as  soon  as  he  gets  through  I  am  going  to  offer  this  amendment, 
which  I  think  is  virtually  what  he  wants  to  accomplish. 

Mr.  Keezell:  Now,  Mr.  Chairman,  whom  do  you  put  in  control  of  the  public  free 
schools  of  Virginia?  Under  the  proposition  of  the  Committee  on  Education,  you  put  in 
control  of  them  the  presidents  of  the  various  institutions  of  higher  learning  in  Virginia 
that  receive  aid  from  the  public  treasury.  Does  not  every  dollar  that  goes  to  these  insti- 
tutions of  higher  education  from  the  public  treasury  of  Virginia  mean  a  division  of  the 
limrts  applicable  for  education,  between  these  institutions  and  the  primary  schools  of 
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Virginia?  Do  you  suppose  that  in  tfie  nature  of  things  these  gentlemen  who  are  always 
specially  Interested  will  act  without  bias  in  the  matter?  I  will  say  that  my  experience 
«is  a  member  of  the  Senate  of  Virginia  has  taught  me  that  there  is  scarcely  a  session  of 
^he  General  Assembly  when  the  representatives  of  all  these  institu1?ions  do  not  come  and 
ask  for  more  ana  more  money  at  the  hands  of  the  Legislature  of  Virginia,  and  they  are 
ftaturally  more  interested  in  building  up  their  institutions  than  in  building  up  the  public 
free  schools  of  the  State. 

What  has  been  the  action  of  this  committee,  if  I  may  be  allowed' to  criticise  it? 
They  put  no  provision  in  the  Constitution  which  says  that  the  anpropriations  for  the 
public  schools  of  Virginia  during  the  coming  ages  shall  never  be  less  than  they  now  are. 
Have  you  a  provision  anywhere  here  which  provides  that  you  shall  never,  it  matters  not 
what  the  condition  of  the  State  is,  appropriate  less  to  the  public  free  schools  of  Virginia 
than  you  now  do?  No.  but  you  have  a  provision  with  reference  to  the  University  of 
Virginia  that  it  matters  not  if  the  State  goes  into  bankruptcy,  the  appropriation  shall 
never  be  less  than  it  is  to-day.  Does  not  that  show  the  paramount  concern  of  the  Com- 
mittee? 

Mr.  Glass:    What  is  the  present  provision  of  the  Constitution  that  we  operate  under? 
Mr.  Keezell:    The  present  provision  of  the  Constitution  that  we  operate  under  is  a. 
tax  of  ten  cents  on  a  hundred  dollars  worth  of  real  and  personal  property. 
Mr.  Glass:    That  is  the  provision  here,  word  for  word. 

Mr.  Keezell:  That  is  there,  but  you  have  not  proposed  to  say  anywhere  in  the 
Constitution  that  if  the  values  in  Virginia  should  be  reduced  one-half — I  recognize  that 
that  is  not  a  likely  thing  to  happen,  but  if  from  any  disaster  the  values  in  Virginia 
should  come  down  one-half,  that  then  the  appropriations  for  public  free  schools  should 
not  go  down  one-half  along  with  others;  but  you  have  said  in  the  same  article  that 
never  under  any  circumstances,  though  values  should  go  down  to  one-fourth,  shall  you 
reduce  the  appropriation  to  the  University  of  Virginia,  and  there  you  have  made  a  dis- 
tinction in  favor  of  the  higher  schools  and  gainst  the  lov^^er  ones.  That  is  my  point,  and 
1  should  like  to  have  the  gentleman  from  Lynchburg  controvert  it. 

Mr.  Glass:    I  will  do  so  at  the  proper  time. 

Mr.  Keezell:  Now,  Mr.  Chairman,  if  it  is  desirable,  as  the  Committee  has  recom- 
mended, that  the  school  trustees  shall  be  elected  by  the  people  in  the  various  magisterial 
districts;  if  that  is  wise  and  proper,  let  us  be  consistent  and  elect  everybody  connected 
with  the  public  free  schools  of  Virginia  by  the  people  and  give  the  people  control  of  this 
interest  which  is  dearer  to  the  hearts  of  the  people  of  Virginia  than  any  other  interest 
in  the  broad  borders  of  this  Commonwealth.  Let  them  control  themselves.  Do  not  put 
the  control  into  a  body  that  nobody  can  foresee  how  it  is  going  to  be  constituted. 

Mr.  Willis:  Are  you  in  favor  of  the  election  of  the  trustees  of  your  county  by  the 
people? 

Mr.  Keezell:  That  would  depend  upon  the  kind  of  election;  if  you  elect  them  simply 
as  school  trustees  and  not  as  political  nominees.  I  am  in  favor  of  it.  But  I  am  merely 
stating  the  position  of  the  Committee.  The  Committee  has  in  one  breath  recommended 
that  the  school  trustees  shall  be  elected,  and  in  another  breath  it  has  undertaken  to  keep 
out  of  reach  of  the  people  those  high  in  authority  who  actually  control.  That  is  the 
point  I  wish  to  criticize.  At  present  no  one  can  tell  how  the  heads  of  these  institutions 
are  going  to  be  chosen.  No  provision  has  yet  been  made  how  the  members  of  the  boardi> 
are  going  to  be  chosen  at  these  various  institutions  or  how  these  superintendents  or  what- 
ever you  choose  to  call  them,  are  going  to  be  elected  or  chosen. 

I  say  the  whole  matter  has  been  taken  aM^ay  from  the  people  in  the  report  of  tlie 
committee,  and  I  for  one,  am  not  in  favor  of  it.  I  am  in  favor  of  leaving  the  interest  ot 
the  public  free  schools  with  the  people  of  Virginia,  and  allowing  them  to  elect  a  State 
Superintendent,  allowing  them  to  elect,  if  you  please,  the  county  superintendents,  and 
let  them  have  control  of  their  affairs.  I  hope  it  will  be  the  pleasure  of  this  Committee 
to  determine  on  that  course. 

I  do  not  care  to  offer  any  amendment.  I  simply  wish  to  support  every  amendment 
which  has  been  offered  that  will  look  towards  this  end.    I  do  not  care  to  offer  any 


DEBATES  OF  THE  COXSTITUTTOXAL  COXVEXTIOX  OF  VIRGIXIA. 


1071 


amendment  myself,  but  1  do  hope  that  before  we  undertake  to  designate  any  board  we 
will  determine  something  about  what  its  duties  shall  be. 

I  would  not  object  to  the  amendment  of  the  gentleman  from  Warren  if  the  State 
Board  had  simply  the  selection  of  school  books  and  general  oversight  of  the  schools.  If 
it  was  their  duty  to  simply  recommend  such  books  as  ought  to  be  used  in  the  public 
schools  and  have  nothing  to  do  with  the  appointment  of  school  superintendents,  I  should 
not  object  to  his  amendment,  because  i  think  that  very  frequently  it  might  be  the  case 
that  the  State  superintendent  who  has  only  the  assistance  of  the  Governor  and  the  At- 
torney-General, w^ho  are  not  chosen  with  special  reference  to  schools,  might  need  some- 
body to  advise  him  and  help  him  in  reference  to  fixing  what  kinds  of  books  should  be 
used  in  the  schools.  I  have  no  objection  to  a  board  which  recognizes  as  part  of  its  mem- 
bership some  of  the  experienced  educators  in  the  State,  or  superintendents  of  schools, 
for  such  purposes. 

Mr.  Harrison:  Will  the  gentleman  allow  me  to  make  a  suggestion  right  here?  Some 
of  these  educators  may  be  the  writers  of  books  and  interested  in  having  their  books 
adopted, 

Mr.  Keezell:  There  is  no  question  but  that  that  might  be  true.  I  prefer  to  leave 
that  as  the  gentleman  from  Warren  suggested,  rather  than  as  the  committee  reports, 
even  were  that  the  whole  duty  of  this  board.  I  would  rather  trust  experienced  educators 
thoroughly  in  touch  with  the  public  free  schools,  acting  Vy-ith  the  Superintendent  of 
Public  Instruction  to  select  the  school  books  than  the  proposed  board.  What  I  desire 
especially  to  emphasize  is  that  this  board  ought  not  in  my  judgment  under  any  circum- 
stances to  be  constituted  as  reported  by  the  Committee  on  Education,  if  it  is  the  desire  of 
this  Committee  to  keep  the  public  free  schools  in  control  of  those  most  interested  in 
their  development  and  efficiency. 

Mr.  ]\lcllwaine:  Mr.  Chairman,  if  the  gentleman  from  Rockingham  (]Mr.  Keezell) 
aiQ  not  start  with  a  figment  of  his  imagination  bigger  than  a  house  which  gave  color 
to  his  whole  address,  then  1  am  a  Dutchman.  (Laughter.)  Listen  at  it.  Here  are  his 
words:  That  this  report,  which  has  been  offered  by  this  committee,  for  the  members  of 
which  he  has  such  a  profound  respect,  is  an  attempt  to  throttle  free  schools.  That  is 
what  he  started  with- — it  is  an  attempt  to  throttle  free  schools.  Is  there  a  member  of  this 
Convention  who  believes  that?  Does  the  gentleman  from  Rockingham  believe  it  him- 
self? 

Mr.  Keezell:    That  is  not  what  I  said. 

Mr.  Mcllwaine:  An  attempt  to  throttle  free  schools!  By  whom  was  this  report 
made?  By  the  honorable  gentleman  from  Prince  William  (Mr.  Thornton),  who  has  been 
connected  with  free  schols  for  years;  by  the  honoraT)le  gentleman  from  Elizabeth  City 
(.Mr.  Willis),  where  they  have  one  of  the  finest  systems  of  free  schools  in  the  State  of 
Virginia,  comparable  in  every  respect,  and  I  have  no  doubt  superior  to  the  free  schools 
in  Rockingham.  Yonder  is  a  gentleman  in  whom  you  all  have  confidence,  the  gentleman 
from  Lynchburg  CMv.  Glass),  a  man  bred  in  the  free  schools.    I  am  correct,  am  I  not? 

Mr.  Glass:    What  little  breeding  I  have  in  the  educational  line.  (Laughter.) 

Mr.  Mcllwaine:    And  so  I  might  go  on. 

Now,  I  undertake  to  say  that  my  connections  are  ten  fold  towards  the  free  schools 
in  comparison  with  what  they  are  towards  these  other  institutions  the  heads  of  which 
are  recommended  as  members  of  the  State  hoard.  AVho  are  these  gentlemen?  An  attempt 
has  been  made  through  them  to  throttle  the  free  schools  of  Virginia!  The  chairman  of 
the  faculty  of  the  University  of  Virginia:  Chosen  by  whom?  By  the  Board  of  Visitors  of 
the  University  of  \'irginia,  nominated  by  the  Governor  of  the  Commonwealth  and  con- 
firmed by  the  Senate  of  Virginia.  And  so  we  might  go  through  with  the  list.  Every 
man  of  them  is  chosen  by  a  competent  body  of  intelligent  Virginians,  coming  from  the 
different  parts  of  the  State,  more  or  less  intimately  connected  with  the  free  school  system, 
going  there  to  elect  a  man  for  a  particular  work  because  of  his  character  and  of  his 
accomplishments.  Those  are  the  gentlemen  that  we  recommend  to  constitute  your  Board 
of  Public  Instruction;  which  is  to  throttle  the  free  school  system!  If  I  had  to  be 
throttled,  Mr.  Chairman.  I  should  like  to  have  those  gentlemen  throttle  me. 
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The  inquiry  1  make  is  this:  If  that  is  not  a  good  board,  where  are  you  going  to 
^et  them?  I  ask  you,  gentlemen,  to  consider  that  question.  If  you  cannot  trust  that 
hoard,  composed  of  those  honorable  gentlemen,  the  very  leaders  of  thought  in  the  State, 
the  foremost  men,  who  stand  in  the  front  rank  of  intelligence  and  for  virtue  among  all 
our  people  whom  can  you  trust?  If  they  do  not  constitute  a  good  board  where  are  you 
going  to  find  men  to  do  it? 

Now,  I  will  say  this:    If  any  gentleman  will  propose  to  the  Convention  a  better  board 
than  that,  1  will  vote  for  his  nominee;  and  I  think,  whilst  I  am  not  at  liberty  to  pledge 
the  gentlemen  of  the  Committee,  that  they  will  follow  the  suit  of  their  chairman,  and 
that  if  you  give  us  a  board  constituted  of  men  of  more  character,  of  more  intelligence, 
better  adapted  to  manage  the  educational  affairs  of  the  Commonwealth,  every  man  of  us 
will  hearken  to  you  and  stand  with  you.   But  I  do  not  believe  you  can  find  it. 
Mr.  O'Flaherty:    Will  the  gentleman  permit  me  to  ask  him  a  question? 
Mr.  Mcllwaine:    No,  sir,  with  no  discourtesy  to  the  gentleman  at  all. 
Now,  Mr.  Chairman,  we  have  given  this  matter  great  thought,  great  deliberation, 
and  have  done  the  best  we  could,  and  we  do  not  want  it  attacked  by  vain  imaginations, 
as  I  believe  the  Scripture  calls  them.    We  want  some  solid  reason.    If  you  can  under- 
mine that  board,  then  do  it,  but  do  not  be  painting  before  us  figments  of  the  imagination 
.and  bringing  up  things  that  are  never  going  to  occur. 

There  is  not  one  of  these  institutions  which  is  not  more  or  less  closely  identified 
with  the  public  school  system;  possibly  the  Military  Institute  less  than  the  others.  Sir, 
the  University  of  Virginia  is  not  only  dependent  for  a  large  portion  of  its  students  upon 
the  public  free  schools,  but  every  year  it  offers  inducements  to  the  public  free  schools  so 
to  train  their  scholars  that  they  will  be  ready  to  enter  the  classes  of  the  University  of 
Virginia.  There  are  competitive  examinations,  with  a  view  of  getting  these  prizes,  in  ail 
the  public  high  schools  of  the  State  which  choose  to  enter  into  such  competition. 

Then,  sir,  here  is  William  and  Mary,  that  is  engaged  in  the  business  of  educating 
males  as  teachers  of  the  public  schools.    Then  there  is  the  Parmville  Female  Normal 
School,  the  very  object  of  which  is  to  prepare  teachers  for  the  schools  all  over  the  State, 
and  which,  I  beg  leave  to  say,  as  I  am  brought  into  close  relations  with  that  school,  being 
only  seven  miles  from  it,  is  doing  a  grand  work  for  the  Commonwealth  of  Virginia.  1 
only  regret  that  there  are  not  in  the  State  of  Virginia  five  such  schools,  with  all  its 
efticiency;  and  I  hope  that  when  the  Legislature  of  Virginia  meets,  some  gentleman  from 
the  different  districts  of  the  State  will  enter  into  an  effort  to  obtain  one  of  these  schools 
in  Tidewater,  another  in  the  Valley,  another  for  the  Southwest,  and  another  for  the 
Piedmont  region,    i  think  there  ought  to  be  one  for  every  one  of  these  sections  of  the 
State.    They  will  cost  money,  but  I  tell  you,  Mr.  Chairman  and  gentlemen,  they  will  pay  ^ 
it  richly.  j 
i  read  some  time  ago  an  article  headed  thus:    "The  Passing  Away  of  the  School-  j 
master."    When  I  was  a  boy  there  were  no  schoolmistresses,  except  for  little  children  jj 
under  ten  years  of  age  and  for  females.    Now  educated  women  have  come  to  the  front,  | 
and  are  taking  the  place  of  schoolmasters,  and  if  the  State  of  Virginia  is  wise,  I  give  j 
it  to  you  as  my  opinion,  Mr.  Chairman,  that  one  of  the  best  things  that  can  be  done  at  j 
the  next  session  of  the  Legislature  will  be  to  establish  one,  two,  three,  or  four  additional 
female  normal  colleges.    Now,  sir,  who  is  trying  to  throttle  the  free  school  system?  || 
We  are  dependent  at  Hampden-Sidney  very  largely  upon  the  public  free  schools  for  j 
our  students.    The  gentleman  from  Rockingham  said  that  he  believed  there  was  not  any  j 
other  school  in  the  county  of  Rockingham  except  the  public  free  schools.    I  make  my  bow  I 
to  him.  j 
Mr.  Keezell:    I  did  not  say  that.  Ij 
Mr.  Mcllwaine:   I  beg  your  pardon.   Well,  I  will  say  something  that  you  cannot  say,  j 
that  so  tar  as  I  know  and  remember  in  the  county  of  Prince  Edward  there  is  not  a  col- 
lege, but  one  or  two  or  three  girls,  leaving  out  Hampden-Sidney  College,  which  is  not  m 
the  free  school  system.    There  is  Hampden-Sidney  College,  the  bug-bear  of  such  gentle- 
men as  the  gentleman  from  Rockingham,  with  a  man  at  its  head  who  has  come  to  this 
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Convention  for  the  purpose  of  throttling  the  free  school  system,  when  there  is  no  school 
in  the  county  but  public  schools,  and  some  mighty  good  ones  and  some  not  so  good. 

Now,  sir,  I  think  1  have  shown  you  that  the  board  as  recommended  by  your  com- 
mittee is  a  good  one.  The  gentleman  talks  about  being  in  politics.  Another  gentleman 
over  there  says  that  the  board  is  going  to  show  favoritism.  He  did  not  give  this  illus- 
tration, but  I  will,  because  he  gave  some  exactly  like  it,  but  I  will  vary  it.  Here  comes 
up  a  man  from  William  and  Mary  or  from  the  Virginia  Military  Institute,  and  both  of 
those  institutions  have  representatives  as  members  of  this  board;  and  here  comes  up  a 
poor  little  fellow  from  Hampden-Sidney  or  from  Randolph-Macon  who  has  nobody  on 
earth  to  represent  him.  This  thing  was  suggested  to  me  when  the  committee  was  ap- 
pointed; and  I  will  tell  you  the  answer  I  made.  If  that  student,  educated  at  Hampden- 
Sidney  or  Richmond  College  or  in  any  of  our  non-State  colleges,  cannot  stand  on  his 
merits  before  that  board,  then  he  ought  to  go  down.  I,  as  president  of  one  of  these  non- 
State  institutions,  have  no  fear  of  any  injustice  at  the  hands  of  these  gentlemen.  They 
are  educated  men,  men  of  good  moral  character,  men  whose  thoughts  cannot  be  called  into 
question.  You  are  bound  to  trust  somebody.  You  do  give  them  power.  Into  whose 
hands  can  you  more  legitimately  entrust  power  than  into  the  hands  of  such  men  as 
those?  I  have  no  fear  whatever  of  its  misuse,  but  I  do  believe  that  in  the  composition 
of  this  board  you  have  a  guarantee  of  upright  dealing  and  of  intelligent  action  in  behalf 
of  the  whole  free  school  system  of  the  Commonwealth.    I  thank  you.  (Applause.) 

Mr.  C.  J.  Campbell:    I  have  an  amendment  which  I  propose  to  offer. 

The  Secretary:  After  the  word  "Attorney-General,"  in  line  4,  it  is  proposed  to  strike 
out  all  of  the  subsequent  language  and  insert:' 

And  Superintendent  of  Public  Instruction;  the  latter  shall  hold  ofSce  for  a  term  of 
four  years,  and  his  duties  and  compensation  shall  be  fixed  by  law.  He  shall  be  ex-officio 
president  of  the  State  Board  of  Education,  and  shall  be  elected  by  the  people. 

Mr.  C.  J.  Campl)ell:  Mr.  Chairman,  I  merely  wish  to  speak  about  two  minutes.  If 
that  amendment  or  substitute,  or  amendment  to  the  substitute,  or  whatever  you  wish  to 
call  it,  is  adopted,  it  will  mena  that  the  State  Board  of  Education  will  stand  as  it  is  at 
present.  In  other  words,  you  already  have  the  Governor  and  the  Attorney-General 
elected  by  the  people.  And  then  you  will  have  the  Superintendent  of  Public  Instruction 
elected  by  the  people.  That  is  how  I  want  the  State  Board  constituted  and  elected — by 
the  people.  You  already  have  the  Governor  and  the  Attorney-General  elected  by  the 
people.  Now,  if  my  amendment  is  adopted  by  this  committee,  you  will  have  the  Superin- 
tendent of  Public  Instruction  elected  by  the  people.  In  other  words,  the  whole  board 
will  be  amenable  and  responsible  to  the  people,  wheras  if  the  report  of  this  committee 
is  adopted,  nobody  is  responsible  to  the  people,  except  the  Governor  and  the  Attorney- 
General,  two  members  out  of  eight  of  the  body. 

Now,  what  I  want  is  for  the  State  Board  of  Education  amenable  and  responsible  to 
the  people  and  not  as  the  committee  has  it,  as  I  have  just  stated,  with  only  two  members 
out  of  eight  responsible  to  the  people.  If  my  amendment  is  adopted,  then,  as  a  natural 
consequence,  section  3  will  have  to  be  stricken  out.  Then,  later  on  I  propose  to  offer  an 
amendment  by  which  the  county  and  city  school  superintendents  shall  be  elected  by  the 
people. 

Now,  the  honorable  gentlemen  who  is  at  the  head  of  the  committee,  asks:  Who 
wants  to  throttle  the  people?  I  do  not,  but  I  have  my  opinion  as  to  which  is  the  more 
efficient  system,  which  system  will  come  nearer  to  the  people,  a  board  composed  of  the 
presidents  of  the  University  of  Virginia,  Virginia  Military  Institute,  or  other  institu- 
tions, which  I  say  are  not  in  touch  with  the  great  masses  of  this  State,  or  whether  the 
people  themselves  are  more  capable  of  electing  their  State  Superintendent  and  county 
superintendents.    The  gentleman  is  entitled  to  his  opinion,  and  I  am  entitled  to  mine. 

The  great  body  of  the  people  of  this  State  are  more  capable  of  electing  a  State 
Superintendent  than  is  Mr.  So-and-So  or  the  University,  Blacksburg,  V.  M.  I.,  and  else- 
where. I  am  one  of  those  who  do  not  fear  the  people.  I  believe  the  masses  of  them 
have  as  much  hard,  common  sense  as  the  President  of  Hampden-Sidney  University  or  any 
68— Const.  Debs. 
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Other  instituticn.  1  am  one  oT  those  who  telieve  that  when  a  question  is  properly  pre- 
sented to  the  masses  of  this  State,  they  are  capable  of  attending  to  their  own  business 
better  than  the  President  of  the  Virginia  Military  Institute,  Washington  and  Lee,  Hamp- 
den-Sidney,  or  anybody  else  of  that  character.    That  is  my  position. 

If  my  amendment  is  adopted,  Mr.  Chairman  and  gentlemen  of  the  Committee,  as 
you  already  elect  your  Governor  and  Attorney-General  by  the  people,  you  will  elect  your 
State  Superintendent  of  Public  Instruction  by  the  people.  Then  you  have  got  the  whole 
State  Board  elected  by  the  people.  Then  follow  it  up  by  an  amendment,  and  let  your  city 
school  superintendents  and  your  county  school  superintendents  be  elected  by  the  people, 
and  in  the  name  of  high  heaven,  how  can  you  fix  it  to  be  any  nearer  the  people  than 
that?   You  will  have  every  one  at  the  head  of  your  school  system  elected  by  the  people. 

1  w^ant  to  say  that  I  favor  that  branch  of  the  committee's  report,  and  I  believe  it  is 
about  all  of  it  I  do  favor,  which  provides  that  the  school  trustees  shall  be  elected-  by  the 
people.  No,  I  will  take  that  back.  I  am  in  favor  of  section  10,  which  provides  that  black 
and  white  schools  sliall  be  kept  separate.  I  am  in  favor  of  that.  I  also  favor  section 
lo  of  the  committee's  report,  which  provides  in  regard  to  the  Board  of  Visitors.  I  say 
that  and  section  10  are  about  the  only  two  sections  which  are  acceptable  to  me. 

Now,  Mr.  Chairman,  if  this  Committee  will  adopt  my  amendment,  then  later  on  I 
propose  to  follow  it  up  with  an  amendment  to  section  4 — I  think  it  is  section  4 — which 
shall  provide  that  the  people  shall  elect  their  city  and  county  superintendents  of  schools. 
Then  the  people  will  run  the  whole  school  system,  and  if  the  people  choose  to  run  the 
school  system  of  tliis  State,  they  have  a  right  to  do  it,  because  it  belongs  to  them. 

Mr.  Carter:    And  elect  the  teachers,  too. 

Mr.  C.  J.  Campbell:  Do  not  cross  the  bridge  until  you  get  to  it.  We  will  attend  to 
that  after  a  while. 

Mr.  Chairman,  whenever  you  elect  county  and  city  superintendents  by  the  people, 
then  the  State  Board  of  Education,  v/hicli  is  composed  of  the  Governor,  the  Attorney- 
General  and  the  State  Superintendent  of  Public  Instruction,  will,  in  my  opinion,  have 
nothing  to  do  but  attend  to  the  routine  matters  which  pertain  to  the  State  Board  of 
Education.  I  believe  that  when  that  is  done  you  will  have  an  ideal  school  system  for  this 
State,  and  then  1  say  it  will  be  goodoye  to  school  machines  such  as  we  have  had  in  the 
past  and  are  having  in  the  State  now. 

I  v.'ish  to  repeat  that  the  people  in  my  section  want  to  get  rid  of  the  school  machine, 
'i'hey  want  to  have  a  voice  in  electing  the  State  Superintendent,  the  County  Superintend- 
ent, and  the  school  trustees;  and  when  that  is  done  your  public  school  system  will  be 
an  ideal  one  and  will  be  run  in  the  interest  of  the  people.  They  believe  that,  though 
the  people  make  a  mistake  by  false  representations  to  them,  by  and  by  they  will  correct 
that  mistake. 

Mr.  Chairman,  I  appeal  to  this  Committee  to  adopt  my  amendment,  if  you  want  to 
give  the  people  of  the  State  an  ideal  free  school  system,  if  you  want  to  improve  upon 
the  system  we  now  have.  I  wish  to  say  here  that  I  would  not  reflect  upon  the  President 
of  the  University  of  Virginia;  I  would  not  reflect  upon  Gen.  Scott  Shipp,  of  the  V.  M,  I., 
where  I  was  educated;  I  would  not  reflect  upon  Lyon  G.  Tyler,  of  Vv^illiam  and  Mary;  T 
would  not  reflect  upon  any  of  these  great  institutions  which  are  doing  such  grand  and 
noble  work  in  their  particular  sphere,  but  in  my  judgment  the  presidents  of  these 
various  State  institutions  are  not  the  men  to  run  the  common  free  schools  of  the  State. 

Mr.  Chairman,  I  hope  my  amendment  will  be  adopted.  If  the  Committee  want  to 
get  close  to  the  people,  I  say  my  amendment  is  a  solution  of  the  whole  matter.  If  you 
want  to  get  farther  from  the  people,  then  I  say  adopt  the  committee's  report. 

Mr.  Brown:  Mr.  Chairman,  I  simply  wish,  as  briefly  as  possible,  to  confine  my  dis 
cussion  to  the  first  section.  I  apprehend  that  we  are  now  discussing  the  constitution  of 
the  State  Board.  We  are  not  now  going  into  the  duties  of  the  State  Board,  but  when  we 
have  decided  upon  the  proper  composition  of  the  State  Board  it  will  be  the  province  of 
this  committee  to  so  fix  its  duties  that  they  will  be  representative  in  character  and 
effective. 

The  central  idea,  though  with  the  Committee  on  Education,  as  they  framed  their 
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report,  was  that  the  matter  of  the  school  system  itself  should  be  removed  from  politics. 
No  less  than  a  man  than  William  H.  Ruffner,  one  of  the  most  distinguished  educators  the 
State  has  ever  had,  I  believe  the  first  Superintendent  of  Public  Instruction,  and  a  man 
who  laid  down  broad  principles  for  the  management  of  the  school  department,  said  in  a 
quotation  in  one  of  his  reports: 

Wherever  the  office   ^     -  .      ■  _ 

Referring  to  the  Superintendent  of  Public  Instruction — 

Has  been  made  the  foot-ball  of  party  organization  and  cliques  there;  its  usefulness 
has  been  seriously  impaired.  Wherever  lack  of  efficiency  has  been  exhibited  may  be 
traced  directly  to  incompetent  officers  selected  under  political  influence. 

He  was  referring  there  to  one  officer  of  the  school  system.  But  I  say  the  whole  effi- 
ciency of  the  school  system  depends  upon  its  being  removed  from  political  influences,  and 
this  board  ought  to  give  and  will  give  a  high  inspiration  for  educational  work  in  the 
State.  It  is  a  board  constituted  upon  a  high  plane.  Educational  work  is  like  digging  a 
well,  you  have  to  start  at  the  top. 

Now,  how  is  this  board  to  be  constituted?  It  is  to  be  constituted  of  the  heads  of 
the  several  State  institutions.  Gentlemen  say  that  none  of  these  institutions  have  any 
special  bearing  upon  or  connection  with  the  free  school  system  of  the  State.  I  start 
with  the  V.  M.  I.  That  institution  has  some  connection  with  the  school  system  when 
the  young  men  who  go  there  free  of  tuition  under  the  law  go  under  a  pledge  to  teach  in  a 
Tree  school  for  two  years  after  graduation. 

Has  the  Female  Normal  School  at  Farmville  no  interest  in  the  free  schools  of  the 
State  when  it  was  established  and  founded  principally  for  preparing  teachers  for  the 
free  schools?  Has  the  College  of  William  and  Mary  no  connection  with  the  free  schools 
of  the  State  when  the  only  appropriation  it  receives  from  the  State  and  the  only  appro- 
priation allowed  by  this  report  is  for  the  establishm^ent  of  a  department  for  training- 
teachers  for  the  free  schools  of  the  State  and  preparing  and  providing  for  their  work  in. 
those  schools? 

Has  the  V.  P.  I.  no  connection  with  the  free  schools  of  the  State  when  our  Code,  in 
section  1587  as  amended,  provides  that  

A  number  of  students  equal  to  four  times  the  number  of  members  of  the  House  of 
Delegates  to  be  apportioned  in  the  same  mjanner,  shall  have  the  privilege  of  attending 
said  college  without  charge  for  tuition,  use  of  laboratories,  or  public  buildings,  to  be 
selected  by  the  school  trustees  of  the  respective  counties,  cities,  and  election  districts 
for  said  delegates,  with  reference  to  the  highest  proficiency  and  good  character,  from 
the  white  male  students  of  the  free  schools  of  their  respective  counties,  cities,  and 
election  districts,  or,  in  their  discretion,  from  others  than  those  attending  said  free 
schools. 

Has  the  University  no  connection  with  the  free  school  system  when  Thomas  Jefferson 
himself  stated  that  this  institution,  as  quoted  Cere  in  part  by  Dr.  Ruffner,  was  certainly 
designed  by  its  founder  to  be  "at  the  head  of  the  system,  as  a  necessary  part  thereof;" 
and  when  our  honored  chairman  fias  stated  that  even  now  there  are  scholarships  which  go 
out  from  the  University  of  Virginia  to  all  the  free  schools  of  the  State? 

It  seems  to  me  gentlemen,  we  are  now  discussing  the  personnel  of  this  board  and 
its  points  of  contact  with  the  free  school  system  of  the  State.  We  are  not  dealing  with 
its  duties.  I  ask  the  Comjnittee  to  support  the  composition  of  the  board  as  provided 
under  the  first  section  by  the  Committee  on  Education  and  to  vote  down  the  two  amend-^ 
ments  which  have  been  offered. 

Mr.  Harrison:  Mr.  Chairman,  I  think  we  ought  to  understand  exactly  how  thi& 
board  is  constituted.  I  understand  that  first  one  member  of  the  board  is  the  State 
School  Superintendent.  He  is  elected  by  the  Board  itself.  "A  Board  of  Education  to  be 
composed  of  the  Governor,"  who  is  elected  by  the  people;  "Attorney-General,"  who  is 
elected  by  the  people,  and  then  the  "Chairman  of  the  Faculty  of  the  University  of  Vir- 
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ginia."  I  understand  that  he  is  appointed  by  a  board  that  is  appointed  by  the  Governor, 
and  the  members  of  that  board  are  appointed  for  four  years.  It  is  composed  of  nine 
members,  three  members  of  which  go  out  of  office  at  a  time.  So  there  is  a  board  of  six 
members  who  are  always  hold-overs,  you  might  say.  "President  of  the  College  of  Wil- 
liam and  Mary."  I  do  not  know  whether  the  State  has  any  power  over  the  president  of 
the  College  of  William  and  Mary. 

Mr.  Mcllwaine:    Yes,  sir,  it  has. 

Mr.  Dunaway:  1  beg  to  say  that  as  to  the  matter  the  gentleman  from  Winchester 
is  speaking  about,  the  composition  of  the  board  is  equally  divided  between  the  private 
trustees  and  those  appointed  by  the  State.  Mr.  Flood:  I  think  that  the  superintendent 
of  Public  Instruction  is  ex-offtcio  a  member  of  that  board. 

Mr.  Harrison:    But  he  is  elected  by  the  board  itself. 

Mr.  Flood:    No,  the  Superintendent  of  Public  Instruction  is  ex-officio  a  member  of  the 
Board  of  Visitors  to  William  and  Mary.    Does  not  that  give  a  majority  to  the  State? 
Mr.  Thomas  H.  Barnes:  Always. 
Mr.  Harrison:    But  he  is  elected  by  this  board. 

Mr.  Thornton:  I  say  that  he  is  elected  by  the  board  of  William  and  Mary.  I  said 
a  few  moments  ago  that  on  the  William  and  Mary  board  the  representatives  of  the  State 
have  a  majority  of  one.  I  think  I  was  correct.  Each  board  has  ten,  and  then  in  addi- 
tion to  the  ten,  it  has  the  State  Superintendent  of  Education,  who,  by  virtue  of  his 
office,  is  a  member  of  the  board,  thus  giving  the  State  representatives  11,  and  the  college, 
if  the  board  is  filled,  which  it  never  is,  10. 

Mr.  Harrison:  But  if  that  State  Superintendent  is  elected  by  this  board,  then  he 
is  elected  by  those  who  are  not  representatives  of  the  people.  That  is  what  I  want  to 
get  at. 

Mr.  Thornton:  Yes,  they  are,  because  the  president  of  William  and  Mary  is  elected 
by  the  board,  of  which  the  State  has  11  members. 

Mr.  C.  J.  Campbell:  I  wish  to  call  your  attention  to  what  I  consider  a  farce  in  the 
committee's  report.  Dr.  Southall  is  at  present  ex-officio  member  of  the  board  of  visitors 
of  William  and  Mary.  He  is  ex-officio  member  of  the  board  of  visitors  of  the  V.  M.  I., 
and  I  believe  ex-officio  member  of  the  board  of  visitors  of  all  the  State  institutions. 

Mr.  Flood:    Except  the  University. 

Mr.  C.  J.  Campbell:  Except  the  University.  I  am  using  Dr.  Southall  as  an  illus- 
tration and  calling  the  attention  of  the  committee  to  the  impracticability  of  the  com- 
mittee's report.  Dr.  Southall  has  a  voice  in  electing  the  presidents  of  all  these  institu- 
tions, and  then  in  turn  they  have  a  voice  in  electing  him  as  a  successor.   What  a  farce! 

He  is  State  Superintendent  now,  and  when  this  Board  get  into  power  they  will  elect 
Dr.  Southall.  Great  conscience  alive!  Does  the  committee  realize  what  this  committee 
is  trying  to  ram  down  their  throats?  If  that  is  not  throttling  the  voice  of  the  people,  in 
the  name  of  high  conscience,  what  is  it?  The  State  Superintendent  helps  to  elect  the 
generalship  of  the  V.  M.  I.,  he  helps  to  elect  the  president  at  Farmville,  ex-officio;  he 
helps  to  elect  Mr.  Tyler  at  William  and  Mary,  and  then  in  turn,  when  they  get  on  that 
board,  they  elect  him.  "You  tickle  me  and  I  tickle  you."  That  is  what  this  committee 
proposes  to  give  the  people. 

Mr.  Brown:  I  can  the  attention  of  the  gentleman  to  the  fact  that  we  are  not  voting 
on  that  proposition.  I  beg  pardon,  we  are  voting  on  the  original  proposition.  There  is 
nothing  in  the  world  to  keep  this  committee,  at  the  proper  tim,e,  if  they  choose  to  do  so, 
from  providing  that  the  Superintendent  of  Public  Instruction  for  the  State  shall  be  elected 
by  the  people.  We  simply  ask  you  to  vote  on  the  constitution  of  the  State  Board  and  to 
determine  whether  it  is  a  properly  constituted  board  or  not. 

On  motion  of  Mr.  Harrison  the  Committee  rose. 

The  President  resumed  the  chair,  whereupon,  on  motion  of  Mr.  Thomas  H.  Barnes, 
the  Convention  adjourned  until  to-morrow,  Saturday,  November  16,  1901,  at  10  o'clock 
A.  M. 
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SATURDAY,  November  16,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 
Prayer  by  Rev.  A.  B.  Dunaway. 

On  motion  of  Mr.  Mcllwaine  the  Convention  resolved  itself  into  Committee  of  the 
Whole  for  the  purpose  of  considering  the  report  of  the  Committee  on  Education  and 
Public  Instruction,  Mr.  Parks  in  the  chair. 

Mr.  Harrison:  Mr,  Chairman,  I  was  endeavoring  yesterday  evening  to  get  at  the 
composition  of  the  board  proposed  by  the  committee.  I  understand  that  it  is  to  consist 
of  eight  members.  The  Superintendent  of  Public  Instruction  is  to  be  elected  by  the 
board  itself.  Then  comes  the  Governor,  who  is  elected  by  the  people,  not  with  reference 
to  the  public  free  schools  at  all,  but  because  he  is  to  be  the  Governor  of  the  State,  and 
the  same  is  true  of  the  Attorney-General.  Then  we  come  to  the  Chairman  of  the 
Faculty  of  the  University  of  Virginia.  He  is  appointed  by  the  Board  of  Visitors.  Each, 
member  of  that  board  is  appointed  by  the  Governor,  to  serve  for  four  years,  and  their 
terms  expire  at  different  periods,  three  at  a  time;  so  that  the  control  of  the  board  is 
perpetuated.  The  proposed  board  is  to  consist  also  of  the  President  of  the  College  of 
William  and  Mary.  One-half  of  the  board  of  that  college  are  appointed  by  the  private 
owners  of  the  college  and  one-half  by  the  State;  and  the  controlling  vote  is  in  the  Super- 
intendent of  Public  Instruction,  who  is  to  be  appointed  by  this  board.  Am  I  right  about 
that,  I  will  ask  the  gentleman  from  Prince  Edward. 

Mr.  Mcllwaine:    So  I  have  been  informed,  sir. 

Mr.  Flood:  I  call  the  attention  of  the  gentleman  from  Frederick  to  the  fact  that 
the  Superintendent  of  Public  Instruction  is  ex-officio  a  member  of  that  board  by  statute. 
It  does  not  necessarily  follow  that  he  will  be  ex-officio  a  member  of  that  board  in  the 
future  

Mr.  Harrison:    Of  course  not  

Mr.  Flood:    Because  it  is  a  statutory  provision. 

Mr.  Harrison:    But  I  am  giving  the  most  favorable  construction. 

Mr.  Flood:  You  are  giving  the  most  unfavorable  construction,  because  if  your  idea 
prevails  he  is  going  to  continue  to  be  ex-officio  a  member  of  that  board  and  otherwise  he 
may  not  continue  to  be. 

Mr.  Harrison:  Well,  I  take  the  construction  that  is  made  by  the  report  as  it  is  now 
before  the  Convention;  that  is  all.  Next  we  have  the  President  of  the  Virginia  Poly- 
technic Institute.  He  is  appointed,  I  understand,  by  the  board  appointed  by  the  Gov- 
ernor. Then  we  have  the  President  of  the  State  Female  Normal  School  at  Farmville. 
The  president  of  that  school  is  appointed  by  the  board.  The  last  member  of  the  board 
proposed  by  the  committee  is  the  Superintendent  of  the  Virginia  Military  Institute. 

Now,  I  say  the  members  of  that  board  are  appointed  by  every  means  and  power  that 
remove  a  majority  of  the  board  from  the  control  of  the  people.  One-third  of  the  taxes  of 
this  State  are  raised  for  the  purposes  of  free  schools  and  State  schools.  A  million  dollars 
are  appropriated  by  the  people  of  the  State  for  the  education  of  the  children  of  the 
State,  and  here  we  are  asked  to  delegate  the  power  and  the  control  of  that  appropriation 
to  a  board  and  place  it  beyond  the  control  of  the  Legislature  to  supervise  their  action. 
Their  rules  and  regulations,  under  this  report,  are  given  the  force  and  effect  of  law.  A 
veto  power  is  simply  reserved  to  the  Legislature,  but  until  the  Legislature  acts  those 
rules  and  regulations  have  the  force  and  effect  of  law.  I  say  there  never  was  a  more 
extraordinary  power  given  to  a  board  of  any  kind  than  is  proposed  to  be  given  to  this 
board.  There  never  was  a  board  created  which  was  further  removed  from  the  control  of 
the  people  than  is  to  be  this  board.  I  think  it  is  wrong  in  principle  and  that  it  will 
prove  hurtful  in  action. 

For  myself,  I  believe  that  the  people  who  pay  the  taxes  have  a  right  to  supervise 
how  those  appropriations  shall  be  applied  and  that  they  ought  to  have  a  voice  in  saying 
how  they  shall  be  applied  at  any  time  when  they  may  be  called  upon  to  examine  into  those 
accounts. 
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I  see  again  that  the  board  is  to  select  the  text-books.  We  all  know  that  the  various 
professors  of  these  institutions  are  sometimes  the  writers  of  text-books.  Why  should  we 
put  it  in  the  power  of  a  board  that  they  control  to  select  their  own  text-books  without 
reference  to  what  may  be  the  merits  of  those  text-books. 

Mr.  Willis:  Will  the  gentleman  permit  me  to  make  a  suggestion  to  him  there?  The 
complaint  I  have  most  frequently  heard  is  that  the  text-books  were  written  by  Northern 
authors  and  not  by  Southern  authors. 

Mr.  Harrison :  1  do  not  care,  sir,  whether  they  were  written  by  a  Southern  author  or 
by  a  Northern  author;  I  think  the  people  ought  to  have  the  right  to  say  whether  they  are 
good  text-books  or  not. 

Mr.  Willis:    Have  not  the  people  that  right? 

Mr.  Harrison:  You  propose  to  take  it  away  from  the  people  by  putting  it  in  the 
board  I  have  mentioned,  to  control  it. 

Mr.  V\^illis:  I  was  answering  one  of  the  complaints  made  by  the  gentleman  from 
Frederick,  which  was  that  a  text-book  written  by  a  Southern  professor  might  be  adopted 
and  used  in  the  public  schools  of  Virginia. 

Mr.  Harrison:  You  put  it  in  the  control  of  a  board  without  giving  the  people  any 
supervision  over  it  and  that  is  what  I  object  to.  I  think  all  the  text-books  I  have  seen 
which  emanated  from  the  University  of  Virginia  have  been  all  right,  but  I  do  not  want 
to  put  it  beyond  the  control  of  the  people  to  say  whether  they  must  be  accepted  or  not, 
when  the  people  pay  the  taxes  and  raise  the  taxes. 

Another  feature  of  the  report  is  that  it  is  put  in  the  power  of  local  boards  to 
-utilize  the  money.  As  I  understand  it  (I  may  be  wrong,  but  I  think  I  have  the  sym- 
pathy of  the  chairman  of  the  committee  with  me  on  this  point),  it  is  put  in  the  power  of 
local  boards  to  appropriate  the  mioney  that  is  raised  by  State  taxation  as  those  local  boards 
shall  desire.    Am  I  right  about  that? 

Mr.  Mcllwaine:    Yes,  sir,  with  certain  limitations. 

Mr.  Harrison:  In  other  words,  you  will  tax  the  people  in  Frederick  county  to  educate 
the  negro  children  in  the  Black  Belt,  and  then  you  will  not  apply  it  to  the  education  of  the 
negro  children  in  the  Black  Belt. 

Mr.  Mcllwaine:  If  the  gentleman  will  permit  me,  I  will  state  that  he  is  in  error 
there.  In  the  first  part  of  section  7  it  is  provided  that  the  whole  State  tax  shall  be  appro- 
priated equally  to  all,  without  any  distinction. 

Mr.  Harrison:    Suppose  it  is  not  found  feasible,  what  becomes  of  the  State  tax  then? 

Mr.  Mcllwaine:  Then,  according  to  my  understanding  of  the  section,  the  local  au- 
thorities are  empowered  to  raise  additional  taxes  from  the  counties,  towns,  or  districts, 
to  be  appropriated  as  their  local  authorities  choose,  provided  that  primary  schools  for 
nil  classes  shall  be  kept  up  at  least  four  months  of  each  year. 

Mr.  Glass:  It  occurs  to  me,  if  the  gentlemen  will  allow  me,  that  they  are  discussing 
a  feature  of  the  report  now,  that  has  no  application  whatsoever  to  the  composition  of  the 
State  Board  of  Education. 

Mr.  Mcllwaine:  I  think  the  gentleman  from  Lynchburg  is  right.  I  was  just  reply- 
ing to  an  inquiry. 

Mr.  Harrison:  I  say  that  it  is  proper,  because  we  are  deciding  whether  the  money 
that  is  to  be  appropriated  shall  be  under  the  management  of  a  board  that  has  passed 
out  of  the  control  of  the  people. 

Mr.  Glass:  The  State  Board  of  Education  has  no  power  on  earth  to  appropriate 
money. 

Mr.  Harrison:  They  appoint  the  trustees  and  they  appoint — 
Mr.  Glass:    No;  they  do  not  appoint  the  trustees. 
Mr.  Harrison:     Certainly,  sir. 

Mr.  Glass:  The  trustees  are  elected  by  the  people.  As  to  the  appropriation  of  the 
State  fund,  while  I  have  made  the  point  that  it  is  not  properly  debatable  here,  we  have 
not  made  one  particle  of  change  in  it  from  the  present  Constitution.  i 

Mr.  Harrison:    Then  I  will  not  comment  on  that. 
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]\Ir.  Thornton:  The  section  the  gentleman  from  Winchester  is  referring  to  is  section 
7.  We  are  considering  the  report  section  by  section,  and  we  have  not  reached  that  section 
yet. 

:\Ir.  Harrison:  I  ivnow.  but  1  am  talking  about  the  constitution  of  this  board.  I  do 
not  think  that  a  board  with  the  important  powers  that  this  board  has  should  be  absolutely 
out  of  the  control  of  the  people. 

Mr.  Flood:  \Vill  the  gentleman  allow  me  to  call  his  attention  to  a  fact?  I  will 
mention  to  him  that  the  only  change  the  committee  have  made  in  the  appropriation  of  the 
school  fund  is  as  to  the  school  fund  that  is  raised  in  counties  and  cities  and  that  is  to  be 
in  the  hands  of  board  of  trustes  who  are  to  be  elected  by  the  people. 

Mr.  Harrison:  That  may  be;  but  I  say  we  ought  not  to  turn  over  §1,000,000  that  the 
State  raises  by  taxes  upon  the  people  and  put  it  in  the  power  of  a  board  that  is  absolutely 
v.'ithout  the  control  of  the  people.    I  never  heard  of  such  a  proposition  before. 

Mr  Cameron:  I  should  like  to  call  the  attention  of  the  gentleman  from  Frederick 
to  two  things. 

Sub-section  2  of  section  4  relates  to  the  management  and  investment  of  the  school 
fund.  Turn  to  section  7.  and  you  will  see  that  the  school  fund  is  the  accumulated  money 
known  as  the  literary  fund.  v.Tiich  is  invested  and  produces  an  income.  Then  continu- 
ing, in  section  7.  you  will  find  that  all  the  annual  revenues  derivable  from  taxation  and 
constituting  the  annual  funds  for  the  support  of  the  educational  system  coming  from 
the  pockets  of  the  people  are  required  to  be  apportioned  throughout  the  State  on  the  basis 
cf  school  population. 

It  leaves  no  discretion  whatever  to  the  State  Board  of  Education  except  to  do  the 
arithmetical  sum.  upon  the  lasis  of  population.  But  the  school  fund  mentioned  in  sec- 
tion 4  is  simply  v.Tiat  we  have  been  accustomed  to  call  the  literary  fund,  as  to  which  they 
have  the  power,  under  regulation  by  law.  of  investment  and  of  determining  how  the  in- 
terest shall  be  expended. 

]\Ir.  Harrison:  I  should  like  to  ask  the  gentlemen  from  Petersburg  why  this  board 
is  created  in  the  manner  it  is.  so  as  to  remove  it  from  every  touch  and  every  control  of 
the  people  whose  money  is  expended? 

Mr.  Cameron:  The  gentleman  from  Petersburg  is  not  a  member  of  the  Committee 
on  Education,  but  the  gentleman  from  FredericTv  can  explain  to  him  how  much  control 
the  people  have  had  of  the  State  Board  of  Education  as  at  present  composed  because 
simply  of  the  fact  that  the  officers  composing  it  were  elected  by  the  people,  the  gentleman 
from  Petersburg  will  be  much  enlightened. 

^Ir.  Harrison:  1  could  not  undertake  to  enlighten  the  gentleman  from  Petersburg 
on  any  subject,  but  the  people  have  had  control  of  this  board  who  have  controlled  the 
free  schools;  and  now  you  are  putting  it  in  the  hands  of  a  board  that  the  people  cannot 
toucli  by  any  possibility  for  years,  no  matter  what  they  do  or  what  they  do  not  do. 

-''>Ir.  Cameron:  How  would  the  people  touch  the  present  State  Board  of  Education, 
if  they  were  dissatisfied  with  its  proceedings,  except  by  waiting  four  years  and  electing 
another  Governor,  Attorney-General,  etc.? 

Mr.  Harrison:  The  Attorney-General  is  a  member  of  the  board,  and  the  people  might 
not  elect  him  Governor.  He  is  under  the  control  of  the  people  to  that  extent  anyhow. 
But  here  is  a  board  that  is  not  within  the  reach  of  the  people  in  any  way  or  shape,  ex- 
cept after  a  period  of  years,  and  that  board  is  put  in  charge  of  the  free  school  system  of 
this  State,  with  an  appropriation  of  §1,000,000  by  the  State  at  large  and  S2, 000, 000  by  the 
local  communities.    I  protest  against  it.  so  far  as  I  am  concerned. 

Mr.  Cameron:  I  must  say.  if  the  gentleman  will  excuse  me.  that  he  repeats  what  is 
obviously  an  error.  The  State  Board  has  no  control  whatever  over  the  current  funds 
raised  by  taxation,  except  to  appoint  a  clerk  and  to  apportion  the  money  according  to 
population. 

Mr.  McHwaine:  Mr.  Chairman.  I  wish  in  a  sentence  or  two  to  answer  the  question 
of  the  gentleman  from  AVinchester,  which  is  a  perfectly  legitimate  inquiry:  Why  is  it 
that  a  board  composed  of  these  gentlemen,  who  are  elected,  not  by  the  people,  but  by 
independent  boards  of  visitors  and  trustees,  has  been  selected?    The  answer  is  because 
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they  are  thought  to  be  the  most  competent  and  most  trustworthy  men  in  the  State  of  Vir- 
ginia for  this  duty. 

Mr.  Harrison:  You  are  proceeding  on  the  theory  then  that  the  people  cannot  select 
the  most  trustworthy  men  in  the  State  of  Virginia  to  manage  their  own  schools. 

Mr.  McIIwaine:  Not  at  all.  No  doubt  the  people  would  elect  very  good  men,  but 
here  is  a  simple  method  that  finds  certain  institutions  already  belonging  to  the  State, 
with  gentlemen  filling  those  positions  who  have,  and  rightly  have,  the  confidence  of  the 
people  of  the  State,  and  they  are  suggested  as  the  very  best  men  in  the  State  to  carry  out 
the  will  of  the  people  in  this  regard. 

Mr.  Harrison:  The  very  minute  an  institution  ceases  to  draw  an  appropriation  from 
the  State,  its  member  becomes  disqualified  to  act  upon  this  board,  according  to  the  report. 

Mr.  McIIwaine:  Then  they  put  in  somebody  who  is  equally  as  good.  Let  us  take 
the  case  that  is  right  before  us  at  this  time,  connected  with  one  of  these  institutions,  the 
Farmville  Female  Normal  School,  which  I  hold  to  be  one  of  the  very  best  of  our  institu- 
tions; and  I  know  something  about  it.  The  gentleman  who  is  at  its  head  has  resigned. 
There  are,  as  I  see  by  the  papers,  four  gentlemen,  and  perhaps  there  will  be  more,  who 
are  candidates  for  the  office,  and  from  among  them  one  will  be  selected.  There  is  no 
reason  to  doubt  that  a  man  thoroughly  accomplished  and  thoroughly  fitted  for  the 
place  will  be  chosen,  and  he  will  take  his  place  as  a  member  of  this  board. 

As  I  said  yesterday,  gentlemen,  if  these  gentlemen  who  are  proposed  are  not  worthy 
men  and  are  not  fit  to  fill  these  positions,  then  where  would  you  find  men  in  the  Com- 
monwealth of  Virginia  who  can  reach  up  to  the  mark? 

Mr.  Pollard:  Mr.  Chairman  and  gentlemen,  the  gentleman  from  Winchester  (Mr. 
Harrison)  has  said  that  this  board  is  clothed  with  extraordinary  power  and  is  beyond 
the  reach  of  the  people. 

I  ask  the  attention  of  the  Committee  to  an  enumeration  of  the  duties  and  authority 
of  this  board,  that  they  may  see  whether  the  point  of  the  gentleman  from  Winchester  is 
well  taken. 

The  first  power  of  the  board  is  to  select  the  superintendent  of  the  city  and  county 
schools,  but  subject  to  the  confirmation  of  the  Senate,  which  is  elected  by  the  people; 
and  if  this  board  selects  men  who  are  undesirable,  the  Senate,  which  represents  the 
people,  can  refuse  to  confirm  the  appointments.  Therefore,  that  duty  is  performed  by 
this  board  subject  at  any  time  to  the  disapproval  of  the  people,  speaking  through  their 
representatives  in  the  Senate. 

Mr.  O'Flaherty:  Do  you  assert  to  this  Convention  that  you  think,  as  a  mattei-  of 
good  government,  that  individuals  ought  to  be  permiitted  to  appoint  officers  in  the  State 
of  Virginia,  who  themselves  have  not  been  appointed  by  anybody  elected  by  the  people, 
or  themselves  elected  by  the  people? 

I  want  to  know  if  you  regard  that  as  a  democratic  or  republican  form  of  govern- 
ment? 

Mr.  Pollard:  The  gentleman  forgets  that  the  Senate,  which  represents  the  people, 
can  at  any  time  correct  any  abuse. 

Mr.  O'Flaherty:  They  cannot  do  it.  They  have  only  negative  power  and  no  positive 
power  whatever. 

Mr.  Pollard:    I  believe  it  is  impossible  for  any  abuse  to  creep  in  that  cannot  be  coi- 
rected  from  this  source. 

The  second  duty  is  that  the  board  "shall  have,  regulated  by  law,  the  management  and 
investment  of  the  school  fund." 

The  General  Assembly  can  regulate  this  matter.  The  board  is  absolutely  within  the 
power  of  the  General  Assembly,  so  far  as  the  management  and  investment  of  the  school 
fund  is  concerned. 

Then  we  pass  to  the  third  duty: 

"Third.  It  shall  have  authority  to  make  all  needful  rules  and  regulations  for  the 
management  and  conduct  of  the  public  free  schools,  which  rules  and  regulations,  when 
published  and  distributed,  shall  have  the  force  and  effect  of  law,  but  all  rules  and  regu- 
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lations  of  said  board  may  be  amended  or  repealed  by  the  General  Assembly,  and  when 
so  amended  or  repealed,  shall  not  be  re-enacted  by  said  board." 

Again,  this  authority  is  siibje<:-t  to  the  action  of  the  General  Assembly,  and  I  will  say, 
for  the  information  of  some  gentlemen  who  do  not  seem  to  know  it,  that  the  General  As- 
-sembly  itself  has  already  bestowed  upon  the  present  board  a  like  authority,  and  under 
the  present  law  the  State  board  has  a  right  to  make  rules  and  regtilations  which  have 
the  force  and  effect  of  law.  This  is  only  putting  in  the  fundamental  law  that  which  wg 
have  in  the  statute  law.  but  it  is  stibject  to  the  control  of  the  people. 

;Mr.  Harrison:  I  should  like  to  call  the  gentleman's  attention  to  the  fact  that  if  you 
put  it  in  the  Constitution,  then  the  General  Assembly  has  no  power  in  the  premises. 

:\lr.  Pollard:  If  the  gentleman  will  simply  read  it  he  will  see  that  he  is  mistaken. 
The  General  Assembly  has  the  right  to  repeal  or  amend  any  rule  or  regulation  made  by 
this  board.    Its  control  is  complete. 

Xow  the  next  and  fourth  section  gives  the  board  the  right  to  select  text-books  and: 
ed\icational  appliances.  We  all  admit  that  it  takes  technical  knowledge,  it  takes  men 
with  experience  in  edticational  matters  to  select  text-books.  We  must  impose  this  duty 
on  some  one  competent  to  perform  it.  The  General  Assembly  is  not  competent  to  selecr 
the  text-books:  and  as  to  this  very  matter,  if  the  gentleman  will  examine  the  constitu- 
tions of  other  States,  he  will  find  that  in  almost  all  the  recent  Constitutions  the  power 
Is  lodgeci  with  some  board — and  it  must  necessarily  be  lodged  with  some  power — to  select 
text-books. 

The  fifth  duty  of  the  board  and  its  last  is: 

It  shall  appoint  a  board  ot  directors,  consisting  of  five  members,  in  which  shall  be- 
vested  the  management  of  the  State  Library,  and  the  appointment  of  a  librarian  and 
other  employees  therefor,  subject  to  such  rules  and  regulations  as  the  General  Assembly 
shall  prescribe. 

There  the  General  Assembly  has  complete  control  over  the  matter. 

Mr.  CVFlaherty:  The  statement  you  made  in  regard  to  what  other  States  have  done 
is  raisleading.  I  wish  to  call  attention  to  the  fact  that  there  is  no  State  in  the  Union,  so 
tar  as  I  have  been  able  to  learn  and  I  have  been  looking  into  the  matter,  which  provides 
by  a  constitutional  provision  how  school  text-books  shall  be  selected. 

Mr.  Pollard:  Yoti  are  very  mtich  mistaken.  If  you  will  give  me  a  few  minutes,  I 
will  look  it  up  and  tell  you  exactly  what  States  do  so. 

Mr.  O'Flaherty:  I  have  looked  it  up,  and  I  say  that  the  great  States  of  this  I'nion,. 
which  spend  more  money  for  education  than  all  of  the  others  combined,  perhaps,  do 
not  do  it.    Such  States  as  Ohio.  Xew  York.  :Massachusetts.  Pennsylvania,  do  not  do  it. 

Mr.  Pollard:  Perhaps  I  can  answer  the  gentleman's  question  at  once.  Florida,. 
Georgia.  Iowa.  Kentucky,  Mississippi  

Mr.  :\lcllwaine:  California. 

Mr,  Pollard:  I  will  say  to  the  gentleman  thati  find  I  have  not  the  information  at 
hand  just  at  once,  but  I  will  be  glad  to  furnish  it  to  him. 

But  the  point  I  make.  ]\Ir.  Chairman  and  gentlemen  of  the  committee,  is  that  no  ex- 
traordinary powers  are  imposed  upon  this  board.  In  every  particular,  except  in  the  selec- 
tion of  text-books,  it  is  absolutely  within  the  control  of  the  people,  and  no  extraordinary 
powers  are  given, 

Mr.  Glass:  ]\Ir.  Chairman,  I  am  one  of  those  persons  who  do  not  believe  that  the- 
people  are  capable  of  doing  en  ynasse  everything  that  ought  to  be  done  under  the  sun.  I 
believe  that  the  representatives  whom  the  people  select  from  among  themselves  are  often 
infinitely  better  qualified  to  do  certain  necessary  things  than  the  people  are,  and,  there- 
fore, I  have  little  inclination  to  engage  in  this  habit  of  tickling  "the  people"  and  extoll- 
ing their  capacity  for  doing  all  things  efficiently. 

It  seems  to  me  that  we  have  very  short  memories.  Less  than  six  months  ago,  from 
one  end  of  this  Commonwealth  to  the  other,  we  heard  the  charge  bitterly  made  and  as- 
bitterly  resented  that  the  public  school  system  of  this  State  was  being  prostituted  t(y 
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political  purposes.  Some  of  us  thought  that  the  difficulty  was  that  it  was  not  permitted 
to  be  prostituted  to  political  purposes,  and  therefore  the  charge.  But,  true  or  false,  the 
charge  was  made. 

What,  then,  was  the  animus  of  your  Committee  on  Education  and  Public  Instruction 
in  thus  constituting  this  board?  While  many  of  them  did  not  believe  that  there  was 
justification  for  the  charge  made  as  to  the  prostitution  of  the  schools  to  political  pur- 
poses, they  all  determined  that  it  was  advisable  to  put  it  beyond  possibility  for  any  man 
to  use  the  schools  for  political  purposes.   Therefore  the  constitution  of  this  board. 

The  practice  heretofore  has  been  of  a  vicious  character.  When  the  people  of  the 
various  counties  elect  a  member  of  the  General  Assembly,  in  nine  cases  out  of  ten  they 
practically  elect  a  county  superintendent  of  public  schools;  and  I  lay  it  down  as  an  unde- 
niable proposition,  which  experience  has  shown  to  be  true,  that  if  you  can  point  me  to  a 
single  county  in  this  State  that  has  a  worthless  county  judge  or  a  trifling  county  school 
superintendent,  1  will  show  you  a  county  that  it  has  a  trifling  member  of  the  General 
Assembly. 

I  will  show  you  a  county  that  is  represented  in  the  popular  branch  of  this  govern- 
ment by  a  man  who  puts  his  own  selfish  ambitions  and  purposes  above  considerations 
of  patriotism  and  the  good  of  this  Commonwealth. 

Mr.  Harrison:  I  should  like  to  ask  the  gentleman  what  about  the  constituents  of  a 
district  which  elected  such  a  member? 

Mr.  Glass:  1  say  the  argument  1  make  shows  that  the  people  are  not  to  be  trusted 
always  to  make  these  selections.  Is  not  this  a  representative  government?  Is  this  a 
pure  democracy?  Do  we  have  the  referendum?  Are  there  not  hundreds  and  thousands 
of  officers  in  this  State  who  are  not  elected  by  the  people?  Take  your  municipal  officers. 
Do  you  tell  me  that  the  people  en  masse  can  better  choose  a  city  engineer,  or  a  city  elec- 
trician, who  are  required  to  have  technical  knowledge  for  the  performance  of  their 
duties,  or  a  city  auaitor,  who  must  be  an  expert  accountant,  than  a  select  body  taken 
from  the  people?  Experience  shows  that  it  cannot  as  judiciously  be  done  by  the  entire 
people  as  by  a  select  body  of  them,  and  it  is  not  done  in  a  single  solitary  municipality 
in  this  Commonwealth. 

Now,  then,  to  get  back  to  the  State  Board  of  Education,  I  say  that  the  method  em- 
ployed was  this:  Members  of  the  General  Assembly  claimed,  and  in  many  instances  as- 
serted, the  right  to  name  the  county  superintendents,  and  thus  brought  the  matter  into 
politics.  On  the  other  hand,  it  was  charged  that  it  was  in  the  power  of  the  members  of 
the  State  Board,  who  were  candidates  for  re-election  before  the  people,  or  who  were  can- 
didates for  other  offices  before  the  people,  to  use  the  schools  for  their  own  selfish  pur- 
poses; to  make  bargains  and  compacts  with  county  school  superintendents  more  or  less 
influential  in  their  communities  to  re-appoint  them  in  return  for  a  like  favor  when  the;:' 
case  came  before  the  public. 

¥/hat  is  the  proposition  before  this  Convention  to  correct  that  state  of  affairs?  Is 
it  a  proposition  to  take  the  schools  out  of  politics?  No,  sir.  It  is  a  proposition  to  jam 
them  further  into  politics.  It  is  a  proposition  to  intensify  and  aggravate  the  very  state 
of  affairs  which  was  said  to  exist  under  the  present  system;  and  what  is  it?  To  retain 
the  present  board  and  to  make  the  Superintendent  of  Public  Instruction  elective  by  tne 
people.  In  other  words,  whereas  you  have  heretofore  had  two  members  of  that  board 
upon  whom  the  members  of  the  General  Assembly  might  play,  and  whose  aid  they  migiit 
enlist  in  prostituting  the  public  schools  to  political  purposes,  you  want  in  the  future  to 
ha\e  three.  That  is  the  only  remedy  proposed  now  before  this  Convention;  and,  instead 
of  taking  the  schools  out  of  politics,  it  will  put  them  that  much  further  in  politics. 

^  our  Committee  on  Education  thought  it  was  best  to  put  the  public  schools  beyond 
any  I'ossibility  of  being  dragged  into  politics.  Education  is  not  a  political  matter.  It 
ought  to  be  absolutely  divorced  from  politics,  and  we  contend  that  that  will  be  the  effect 
of  the  adoi)tion  oi  this  report. 

It  is  not  necessary  for  me  to  refer  in  detail  to  the  composition  of  this  board.  The 
chairman  of  the  committee  has  ably  shown,  and  perhaps  other  members,  that  the  indi- 
vidual members  of  this  board  have  a  direct  relation  to  the  public  school  system  and  syni- 
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pathy  villi  the  public  brhcol  system,  and  capacity  and  character  sufficient  to  perform 
The  duties  imposed  upon  ihem.  The  gentleman  from  AVinchester  i:\Ir.  Harrison)  lias 
undertaken  to  disiiarage  the  report  because  of  the  powers  invested  in  the  hoard;  but  1 
say  you  can  take  the  siatutovy  lnv  of  Virginia  as  it  is  to-day  and  you  will  find  that  the 
lav,'  already  gi  v";:s  every  one  of  those  rov  ers  to  the  present  Board  of  Education. 

As  to  the  improbable,  i  Ujay  s:iy  .mpossible  contingency  of  a  member  of  this  board 
simply  because  he  liappens  to  Le  at  the  head  of  one  of  these  institutions,  writing  a  text- 
book and  putting  it  on  the  people,  tue  siaiutory  law  of  Virginia  prohibits  that.  A 
county  school  sueprintendent  cannot  put  a  text- book  of  his  own  upon  the  eligible  list  in 
this  State  to-day.    No  such  possibility  confronts  us. 

Xow.  sir.  this  Convention  wants  to  divorce  the  public  school  system  of  Virginia  from 
politics;  if  it  wants  to  take  the  view  of  this  committee,  that  education  has  no  relation 
10  politics,  nor  politics  to  education,  it  will  stistain  this  committee  and  take  the  schools 
out  of  politics,  and  will  adopt  a  report  which  provides  an  efficient  public  school  system 
in  Virginia — something  we  have  not  had  under  the  Underwood  Constitution  and  have 
not  to-day. 

Mr.  Thomas  L.  3.Ioore:  :\lr.  Chairman.  I  desire  to  say  something  in  support  of  the 
-substitute  I  have  offered,  which  is  as  follows: 

There  shall  be  a  Board  of  Education  composed  of  the  Governor,  Superintendent  of 
Public  Instruction,  and  the  Attorney-General,  who  shall  appoint  and  have  power  to 
remove  for  cause,  upon  notice  to  the  incumbent,  subject  to  confirmation  by  the  Senate, 
all  county  superintendents  of  public  free  schools.  This  board  shall  have,  regulated  by 
law,  the  management  and  inA'estment  of  all  school  funds,  and  such  stipervision  of 
schools  of  higher  grade  as  the  law  shall  provide.  The  Superintendent  of  Public  Instruc- 
tion shall  be  elected  by  a  vote  of  the  people  at  the  same  time  the  Governor  of  the  State 
is  elected,  and  shall  serve  for  the  term  of  four  years. 

]\Ir.  Chairman.  I  am  not  in  sympathy  with  the  speeches  of  the  gentlemen  who  un- 
dertake to  say  that  we  must  place  the  free  schools  of  this  State  beyond  the  reach  of  poli- 
tics. That  idea.  sir.  can  never  prevail  in  a  republican  form  of  government.  Vlienever 
it  comes  to  the  fact  that  we  draw  back  our  pure  white  robes,  as  it  were,  when  we  ap- 
proach what  some  gentlemen  intimate  is  a  political  pool  of  corruption  and  want  to  pass 
around  it  without  being  subjected  to  pollution,  we  will  then.  sir.  be  passing  beyond  the 
pale  of  a  republican  form  of  government.  To-day  we  would  have  no  free  schools  in  this 
State  nor  would  there  be  free  schools  in  any  other  State  were  it  not  due  to  the  fact  that 
the  people  themselves  have  a  voice  in  the  making  of  those  free  schools, 

I  do  not  want  to  go  into  an  extenlied  discussion  of  the  political  matters  touching 
the  free  school  system  in  this  State;  but  I  stand  here  and  say,  sir,  that  were  it  not  for 
politics  we  would  to-day  have  no  free  school  system  in  the  State.  The  gentleman  from 
Lynchburg  (Mr.  Glass  )  can  no  more  place  the  free  school  of  this  State  beyond  the  reach 
of  politics  than  he  can  lift  himself  by  his  boot  straps  across  the  turbulent  waters  of  the 
James  river. 

Why,  sir.  every  institution  that  we  have  has  its  inception  in  politics  in  a  republican 
form  of  government,  and  it  is  because,  if  we  adopt  the  report  of  the  committee  we  shall 
be  composing  an  educational  board,  for  the  State  that  is  not  in  touch  with  the  popular 
sentiment  of  the  State,  that  1  am  opposed  to  the  report  of  the  committee. 

I.  sir,  believe  that  the  people  of  this  State  can  be  trusted  with  their  own  affairs.  1 
have  no  fears  but  what  they  may  be  trusted  with  them.  Occupying  the  position  that  I 
do  in  politics  in  this  State,  being  in  an  overwhelming  minority,  it  might  appear  that  I 
would  be  one  of  those  who  would  be  in  fa^'or  of  placing  the  free  school  system  beyond 
the  reach  of  politics,  if  the  position  contended  for  by  the  gentleman  from  Lynchburg  is 
a  correct  one. 

Xow,  sir,  take  the  board  proposed  by  the  report  of  the  committee.  I  venture  to  say 
that  it  will  not  be  a  board  that  will  be  in  sympathy  with  the  education  of  the  masses  of 
the  people. 

I  am  desirous  of  encouraging  friendly  relations  with  the  colleges  of  this  Common- 
wealth.   I  have  always  desired  to  do  so.    And  at  this  time  I  am  especially  desirous  of 
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cultivating  friendly  relations  with  the  distinguished  chairman  of  this  committee.  But 
I  say,  sir,  that  my  observation  and  the  experience  I  have  had  as  a  teacher  in  the  free 
school  system  show  me  that  the  colleges  of  this  State  are  not  in  sympathy  with  the  edu- 
cation of  the  masses  of  our  people.  I  advance  that  as  my  own  opinion.  I  know  there 
are  many  gentlemen  upon  this  lioor  who  entertain  a  contrary  opinion  to  that;  but  I  be- 
lieve that  the  people  of  this  Commonwealth  are  of  a  similar  opinion. 

If  the  colleges  are  inimical  to  public  education  in  this  State,  why  do  the  people  es- 
tablish the  colleges?  Every  one  of  these  institutions  named  is  owned  and  controlled  by 
the  State.  Why  do  not  the  people  abolish  their  colleges  if  their  colleges  are  inimical  to 
the  education  of  the  State? 

Mr.  Thomas  L.  Moore:  Mr.  Chairman,  the  people  who  have  established  these  col- 
leges are  not  the  people  who  established  the  free  school  system  of  this  State.  The  col- 
lege professors  and  the  presidents  of  these  colleges  are  engaged  in  one  line  of  education 
and  those  who  favor  educating  the  masses  of  the  people  are  engaged  in  another  line  of 
education. 

As  a  matter  of  fact,  the  people  not  only  established  them,  but  the  people  who  main- 
tain them  maintain  the  public  schools  of  the  State. 

Mr.  Thomas  L.  Moore:    Yes,  sir;  and  while  the  people  are  paying  $570  for  the  edu- 
cation of  one  person  in  the  Virginia  Military  Institute  of  the  State  they  are  paying 
cents  for  the  education  of  an  individual  in  the  free  schools  of  the  State. 

Mr.  Glass:    But  the  people  are  doing  it. 

Mr.  Thomas  E.  Moore:  Yes,  the  people  may  be  doing  it.  What  I  propose  to  do  now 
is  to  divorce  the  higher  institutions  of  learning  from  the  lower  branches. 

If  you  compose  this  board  of  the  heads  of  these  higher  institutions  of  learning  you 
will  then  have  those  members  of  the  board  clamoring  for  appropriations  to  those  higher 
institutions  of  learning,  while  you  will  have  the  masses  of  the  people  practically  without 
representation. 

I  stand  here  to  say  that  I  believe  in  the  education  of  the  masses  of  the  people.  The 
man  of  means  can  educate  his  children  in  these  higher  branches  of  learning.  I  am  not  in 
favor  of  cutting  off  all  appropriations  to  these  higher  institutions,  but  I  believe  in  taking 
care  of  the  masses  of  the  people.  Just  as  surely  as  you  turn  the  control  of  the  educa- 
tional affairs  of  this  State  over  to  a  board  composed  of  the  heads  of  the  institutions  of 
higher  learning  you  will  place  it  in  the  hands  of  a  board  that  is  not  in  sympathy  with  the 
education  of  the  masses  of  the  people.   That  is  my  idea. 

Mr.  Thornton:    Are  you  aware  of  the  fact  that  the  heads  of  four  out  of  the  five 
institutions  in  this  State  are  now  teachers  of  public  schools  in  the  State  of  Virginia? 
Mr.  Thomas  L.  Moore:    I  do  not  know  that  that  would  change  my  argument  at  all. 
Mr.  Thornton:    I  ask  you  if  you  are  aware  of  that  fact.    Do  you  know  that  all  of 
the  professors  I  believe  from  William^  and  Mary,  the  head  of  the  institution  at  Farm- 
ville,  of  the  Polytechnic  Institute,  and  a  portion  of  the  professors  of  the  University, 
during  the  summers  are  employed  by  the  professors  in  the  normal  school  of  this  State 
to  teach  teachers,  and  that  they  are  in  that  way  brought  in  personal  contact  in  different 
sections  of  the  State  with  almost  every  teacher  in  the  State  and  with  a  large  per  cent, 
of  the  school  officers  throughout  the  State?   In  that  way  they  are  brought  into  direct  con- 
tact with  almost  every  educator  in  the  State  who  has  taken  any  interest  in  the  public 
school  affairs  of  the  State. 

Mr.  Thomas  L.  Moore:  I  happen  to  know  something  about  the  Virginia  Polytechnic 
Institute  and  the  men  who  are  engaged  as  professors  in  that  school,  and  the  president 
of  that  school.  According  to  my  opinion  they  are  not  interested  in  the  education  of  the 
little  fellows  in  the  free  schools.  That,  sir,  is  my  view.  I  live  right  there.  I  know  those 
men.  They  are  engaged  in  one  kind  of  work,  and  the  free  school  teachers  and  the 
county  school  superintendents  are  engaged  in  another  kind  of  work. 
Mr.  Meredith:  Is  not  the  University  a  State  Institution? 
Mr.  Thomas  L.  Moore:    Yes,  sir. 

Mr.  Meredith:     And  the  Virginia  Military  Institute  and  the  Farmville  Normal 
School? 
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Mr.  Thomas  L.  Moore:  Yes. 

Mr.  Meredith:  Would  you  like  to  see  the  chairman  of  the  faculty  of  the  University 
'or  the  superintendent  of  the  Virginia  Military  Institute  elected  by  the  people?  Now,  why 
not  extend  your  principle.  Gentlemen  here  claim  to  give  a  preference  to  what 
you  call  the  common  people.    Why  not  apply  the  same  principle  to  higher  education? 

Mr.  Thomas  L.  Moore:  If  the  gentleman  is  replying  to  me  I  had  not  said  "common 
people"  once. 

Mr.  Meredith:  The  term  has  been  used  here  on  the  floor,  as  if  there  were  certain 
people  here  who  represent  the  people,  and  that  the  balance  of  us  do  not.  Now,  why  not 
give  the  common  people,  as  you  choose  to  call  them,  or  the  poor  people,  the  same  oppor- 
tunity to  get  a  high  class  of  education  that  you  give  to  the  people  who  go  to  the  Univer- 
sity and  the  other  colleges?  You  would  not  advocate  electing  the  chairman  of  the 
T'aculty  or  professors  of  the  University  or  the  chairman  or  the  professors  of  a  college 
by  the  people  and  yet  you  want  to  put  in  that  class  the  superintendents  of  public  schools. 
That  is  the  result  of  your  argument.  You  would  advocate  the  election  of  the  professors 
of  these  colleges  by  the  people.   Will  you  do  that? 

Mr.  Thomas  L.  Moore:  I  do  not  care  about 'meddling  with  the  affairs  of  those 
institutions  at  all  at  the  present  time.  I  am  willing  to  let  them  go  on  and  run  their 
affairs  as  they  are  doing  at  present,  but  I  am  in  favor  of  the  people  of  this  Common- 
ivealth  looking  after  the  free  school  system  of  the  Commonwealth.  I  am  in  favor  of  the 
people  electing  a  Board  of  Education  that  is  directly  responsible  and  responsive  to  the 
wants  and  the  needs  of  the  people.  That  is  what  I  am  contending  for,  sir.  The  heads 
of  these  institutions  of  higher  learning  are  beyond  the  reach  of  the  people.  Therefore, 
the  people  cannot  control  them. 

Now,  I  am  not  afraid  of  this  argument  about  politics  some  have  been  talking  about, 
and  on  which  the  gentleman  from  Amherst  (Mr.  Campbell)  made  such  an  eloquent 
speech  yesterday.  If  there  is  something  wrong  in  the  political  affairs  of  his  own 
county,  the  thing  for  him  to  do  is  to  reform  the  politics  of  his  immediate  community, 
but  still  leave  the  people  of  the  State  the  right  to  deal  with  their  free  school  system. 

The  proposition  1  am  advocating  here  is  to  allow  the  people  to  not  only  elect  the  Gov- 
ernor, Lieutenant-Governor  and  Attorney-General  of  course,  but  to  elect  the  Superin- 
tendent of  Public  Instruction.  You  thereby  elect  men  of  views  known  to  the  people  at 
the  time  they  are  elected,  and  if  they  are  not  in  sympathy  with  the  free  school  system 
the  people  of  the  State  will  not  elect  them.  They  are  to  serve  but  four  years,  and  if  they 
do  not  serve  the  people  faithfully  and  in  their  interests  they  will  be  returned  back  to 
the  people  and  they  will  then  elect  men  who  will  carry  out  their  wishes.  So  far  as 
placing  it  beyond  the  pale  of  politics  is  concerned,  we  will  never  succeed  in  doing  that. 
I  am  going  to  give  you  an  illustration  of  it.  Suppose  that  it  were  to  come  to  a  question 
of  electing  a  county  superintendent  of  schools  and  a  Democrat  and  a  Republican  were  to 
be  proposed  for  that  position,  and  the  candidates  were  of  equal  fitness,  I  will  say.  Take 
the  board  as  proposed  by  this  committee  with  the  heads  of  these  various  institutions, 
Democrats  as  they  are,  does  it  not  go  without  saying  that  the  Democrat  will  be  elected? 
Therefore,  sir,  it  is  still  within  the  pale  of  politics,  and  it  is  going  to  remain  within  the 
pale  of  politics  so  long  as  this  remains  a  republican  form  of  government — or  as  the  gen- 
tleman from  Pulaski  would  have  it,  a  Democratic  form  of  government — 

Until  the  lion  eats  grass  like  an  ox 

Or  a  fish-worm  swallows  a  whale, 
Until  terrapins  knit  woolen  socks. 

And  the  hare  is  outrun  by  the  snail — 

then,  sir,  and  not  until  then,  will  we  place  these  institutions  beyond  the  pale  of  politics. 
If  there  is  anything  wrong  in  your  politics  then  reform  your  politics. 

I  started  to  say  a  while  ago  that  our  free  school  system  had  its  inception  in  politics. 
We  all  know  that  it  had.  As  I  said  yesterday,  the  Underwood  Constitution,  that  much- 
despised  and  abused  instrument,  laid  the  foundation  stone  for  the  free  schoool  system 
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after  a  long  political  agitation.  That  has  been  in  effect  now  for  about  thirty-odd  years. 
One  provision  of  that  was  section  3  of  Article  VIIL,  and  I  have  not  seen  any  provision, 
proposed  here  yet  that  is  better  than  that: 

The  General  Assembly  shall  provide  by  law,  at  its  first  session  under  this  Constitu- 
tion, a  uniform  system  of  public  free  schools  and  for  its  gradual  equal  and  full  intro- 
duction into  all  the  counties  of  the  State  by  the  year  187G,  or  as  much  earlier  as  practi- 
cable. 

Then,  sir,  began  a  political  struggle  for  the  establishment  of  this  free  school  sys- 
tem. We  go  back  to  the  days  of  Readjustment  and  Funderism,  as  it  was  called  then  in 
popular  parlance.  There  was  a  great  struggle  between  two  political  parties,  and  finally 
the  Readjuster  party,  or  its  faction,  prevailed,  and  the  free  school  system  was  established. 
It  was  for  that  reason  that  I  contended  yesterday  with  the  chairman  of  the  committee 
that  his  recital  in  the  report  is  wrong  when  he  claims  now  for  the  first  time  to  establish 
a  free  school  system. 

Furthermxore,  sir,  I  think  it  is  an  injustice  to  the  Legislatures  that  have  convened 
here  year  after  year  for  the  last  fifteen  or  twenty  years.  Those  Legislatures  have  been 
specially  charged  with  establishing  and  maintaining  a  free  school  system,  and  there  are 
many  members  in  this  body  who  have  been  able  members  of  the  Legislature,  who  have 
fought  faithfully  for  the  establishment  and  maintenance  of  a  free  school  system.  It 
occurred  to  me  that  that  was  a  reflection  upon  those  gentlemen,  and  that  we  should  not 
make  a  recital  of  that  kind  here. 

Now,  sir,  I  believe  that  we  should  adopt  the  substitute  that  I  propose  for  section  2.. 
That  gives  the  people  the  right  to  elect  their  school  board  of  education  for  this  State. 
It  is  one  that  is  responsive  to  the  needs  of  the  people.  It  holds  for  a  term  of  four  years 
and  then  they  can  elect  another  board. 

If  you  constitute  it  as  proposed  by  this  committee,  and  it  is  placed  beyond  the 
reach  of  the  people  they  will  practically  have  no  voice  in  their  free  school  boards.  I,  for 
one,  am  willing  to  trust  the  people,  all  of  the  people,  at  all  times,  sir,  in  a  republican 
form  of  government  to  do  the  thing  that  is  nearest  right  for  all  the  people. 

Mr.  Glass:  Mr.  Chairman,  I  wish  to  call  the  attention  of  the  delegate  from  Mont- 
gomery to  one  point.  Perhaps  it  is  not  a  valuable  occupation  of  time  to  do  it,  but  he  has 
been  glorifying  the  Underwood  Constitution  and  objecting  to  the  first  clause  of  our  report 
here  upon  the  ground  that  the  Republican  party  established  the  free  school  system  In 
Virginia. 

I  wish  to  call  his  attention  to  the  fact  that  the  fi^rst  system  proposed  by  the  Re- 
publicans under  the  Underwood  Constitution  was  one  that  would  have  absolutely  made  it 
impossible  to  have  had  any  public  schools  in  the  State  of  Virginia,  because  it  contem- 
plated that  there  should  be  mixed  schools;  that  negroes  and  white  people  should  be 
taught  together,  and  they  refused  to  establish  public  schools  at  first  because  that  v*as 
not  done. 

Mr.  Thomas  L.  Moore:  I  am  glad  the  gentleman  from  Lynchburg  has  mentioned  that. 
If  the  gentleman  Vv^ants  to  enter  into  a  discussion  of  that  kind  I  am  ready  to  do  it.  Yes, 
sir,  and  that  was  voted  down  by  the  good  people  of  Virginia.  It  was  voted  down,  and  the 
present  provision  was  carried  before  the  people  of  Virginia  when  a  Republican  ticket  wac= 
elected  from  beginning  to  end. 

That  ticket  was  composed  of  Gilbert  C.  Walker,  for  Governor;  John  P.  Lewis,  for 
Lieutenant-Governor,  and  Major  Taylor,  of  miy  own  county,  for  Attorney-General.  It  was 
known  as  the  Liberal  Republican  ticket,  and  it  was  when  that  ticket  was  elected  that  th^? 
Underwood  Constitution  was  adopted  leaving  out  those  objectionable  features,  and  the 
very  features  that  have  been  complained  of  so  much. 

Now,  sir,  I  stand  here  upon  this  floor  to  say  that  there  is  not  a  Republican  in  Vir- 
ginia, white  or  black,  who  wants  mixed  schools.  I  believe  this  Committee  will  not  find 
a  warmer  supporter  of  its  report  in  this  body  in  that  respect  than  I,  but  as  I  said  before, 
this  was  done  on  the  election  of  a  State  Republican  ticket  that  carried  the  Underwood 
Constitution,  as  it  is  now,  into  effect,  and  that  adopted  it  with  those  objectionable  feat- 
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ures  left  out.  When  that  ticket  was  successful  and  was  carried,  the  then  Democratic 
State  chairman  of  this  State,  the  Hon.  Raleigh  T.  Daniel.  I  believe  it  was,  telegraphed  to 
Gen9;al  Grant.  President  of  the  I'nited  States,  congratulating  him  upon  the  success  of 
his  policy  in  the  State  of  Virginia.  We  all  acquiesced  in  it  then,  Democrats  and  Repub- 
licans, but  it  Y  as  carried  through,  sir.  l:y  the  election  of  the  Republican  ticket.  That  is 
a  matter  of  history. 

Mr.  P'lood:  i  should  like  to  asic  the  gentleman  this  question:  What  provision  in 
the  Underwood  Constitution  pioviding  for  mixed  schools  was  ever  voted  down  by  the 
people? 

I\Ir.  Thomas  L.  Moore:  Well,  sir.  that  provision  was  never  adopted  by  the  people. 
When  the  ticket  that  I  have  mentioned  was  elected  the  Constitution,  practically  as  U  now 
stands,  was  adopted,  and  there  was  no  provision  in  it  for  mixed  schools. 

.Mr.  f  lood:  You  said  that  it  was  voted  down.  I  want  you  to  get  your  history  cor- 
rect. State  what  constitutional  provision  for  mixed  schools  in  Virginia  was  ever  voted 
down. 

^\Ir.  Thomas  L.  Moore:  When  the  ticket  I  have  mentioned  was  elected  the  Consti- 
tution, as  it  now  stands,  was  adopted  with  that  objectionable  feature  left  out.  I  know 
well  enotigh  that  in  the  Underwood  Constitutional  Convention  a  provision  of  that  kind 
was  discussed,  but  the  people  of  Virginia  never  adopted  it.  ^ye  have  got  to  talk  about 
the  Constitution  that  was  adopted  and  not  about  the  Constitution  that  was  talked  of  at- 
that  time. 

Mr.  Flood:  The  gentleman  is  mistaken  in  his  recital  of  facts.  It  was  never  incorpo- 
rated in  the  Underwood  Constitution  as  I  recollect,  and,  therefore,  it  was  never  voted 
down;  but  a  majority  of  the  Republican  members  elected  to  the  first  Legislature  under 
the  Underwood  Constitution  favored  mixed  schools. 

Mr.  Thomas  L,.  Moore:  It  has  been  said  by  some  one  that  history  is  agreed  fiction. 
1  wish  to  say  in  reply  to  the  gentleman  that  a  good  deal  of  history  along  that  line  that  is 
now  given  as  history  is  simply  agreed  fxCtion.    That  is  all  there  is  to  that. 

i  want  to  say  further,  if  there  were  Republicans  in  that  Underwood  Constitutional 
Convention  who  favored  that  thing,  they  are  not  the  Republicans  that  we  have  to-day. 

Mr.  Flood:  jNIr.  Chairman,  I  do  not  care  to  participate  in  any  political  discussion 
that  may  have  been  injected  into  this  matter,  but  T  do  want  to  establish  for  the  record 
that  the  statement  I  made  Avas  correct. 

The  gentleman  from  Montgomery  says  that  thsre  has  been  a  great  deal  of  fiction 
about  the  matter  of  the  Reptiblican  party  in  Virginia  favoring  mixed  schools.  I  am  not 
in  the  habit  of  indtilging  in  fiction  in  matters  of  that  kind,  and  I  am  prepared  to  stistain 
by  the  record  here,  .which  I  hold  in  my  hand,  the  fact  that  a  large  majority  of  the  Re- 
publican members  of  the  Legislature  of  1869  did  favor  mixed  schools. 

Mr.  Thomas  L.  :Moore:  Will  the  gentleman  pardon  me  for  a  moment  by  way  ot 
explanation?  I  said  that  if  there  were  certain  men  in  that  Convention  who  voted  for 
that  proposition  they  do  not  voice  the  Republicans  of  Virginia  at  this  time.  That  is  what 
I  said. 

Mr.  Flood:  1  am  not  prepared  and  I  do  not  pretend  to  say  what  the  sentiment  of  the 
Kepublican  party  of  Virginia  on  this  matter  is  to-day. 

As  I  said,  1  am  not  prepared  to  discuss  what  was  tlie  action  of  the  Republican 
members  of  the  Virginia  Senate  of  that  session,  but  I  have  a  statement  here  from  a  gen- 
tleman who  has  investigated  it  and  who  says  that  every  Republican  member  of  the 
Senate  except  one  voted  for  mixed  schools.  I  am  not  prepared  to  say  whether  or  not  that 
is  correct,  but  I  do  say  in  the  interest  of  history  and  in  the  interest  of  truth  that  these 
facts  and  the  record  of  the  Republican  party  of  Virginia  in  that  Legislature  should  be 
known. 

Mr.  C.  J.  Campbell:  Mr.  Chairman,  as  the  patron  of  the  amendment  which  is  now 
pending  before  this  Committee,  I  desire  not  to  rehash  or  rediscuss  what  was  gone  over 
yesterday,  but  I  do  wish  to  reply  briefly  to  some  points  made  by  the  gentleman  from 
Montgomery  (Mr.  Moore)  as  well  as  the  gentleman  from  Lynchburg  (Mr.  Glass)  and 
some  other  gentlemen  who  have  discussed  the  matter  this  morning. 
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The  gentleman  from  Montgomery  has  said  if  there  is  anything  wrong  in  Amherst 
Jet  the  Amherst  people  purify  her  politics,  and  then  the  matter  will  work  out  all  right, 
or  something  of  that  kind.  I  wish  to  say,  Mr.  Chairman,  in  advocating  my  amendment, 
which  is  to  let  the  State  Superintendent  of  Public  Instruction  be  elected  by  the  people, 
that  we  already  elect  a  Governor  and  Attorney-General,  and  when  we  elect  the  State 
Superintendent  we  put  this  question  in  such  a  position  that  the  people  of  Amherst  county 
and  the  people  of  other  counties  in  the  State  can  get  what  they  want.  Put  this  matter  in 
the  hands  of  the  people;  let  those  officials  be  elected  by  the  people,  and  I  will  guarantee 
that  the  people  of  Amherst  and  the  people  of  the  other  counties  in  the  State  will  get 
what  they  want,  provided  another  amendment  is  agreed  to  which,  as  I  said  yesterday,  I 
propose  to  offer,  making  the  county  and  city  superintendents  of  schools  elective  by  the 
people.  Make  the  county  superintendent  of  Amherst  county  elective  by  the  people,  and  I 
will  guarantee  that  the  good  Democrats  of  Amherst  county  will  give  themselves  a  county 
superintendent  that  they  want. 

Mr.  Glass:  No,  you  did  not.  No  such  statement  could  have  been  printed  in  my 
paper,  because  no  such  incident  occurred  in  L,ynchburg. 

Mr.  C.  J.  Campbell:  I  wish  to  say  that  no  longer  than  last  summer  in  the  city  of 
Lynchburg  the  son  of  one  of  the  councilmen  was  elected  city  engineer  over  a  most  compe- 
tent gentleman  against  the  protests  of  the  good  people  of  Lynchburg,  and  the  action  of 
the  city  council  of  Lynchburg  was  by  the  bare  majority  of  one,  and  that  one  was  the 
father  of  the  young  man  who  was  elected  city  engineer. 

Now,  I  say  such  a  ring  doing  as  that  I  want  to  break  up  in  the  school  system  here 
in  this  State.  I  say  if  the  State  Board  of  Education,  as  proposed  by  this  committee,  we 
vs^ill  have  just  such  ring  doings  as  are  now  permitted  in  this  State,  and  I  want  to 
obviate  it.  That  is  what  I  am  after.  That  is  what  I  favor  in  offering  my  amendment 
Lict  the  people  of  this  State  of  any  county  or  city  have  a  voice  in  electing  their  superin- 
tendent, and  I  tell  you  they  will  work  that  matter  out  satisfactorily.  But  if  you  leave 
it  in  the  hands  of  a  State  Board  of  Education,  as  proposed  by  this  Committee,  it  will  not 
be  worked  out  satisfactorily. 

Mr.  Chairman,  I  wish  to  say  to  the  gentleman  of  this  Committee,  and  I  call  your 
attention  to  the  fact  with  emphasis,  that  if  you  want  to  give  the  people  of  this  State  a 
constitutional  provision  upon  this  subject,  one  that  will  give  absolute  satisfaction,  adopt 
my  amendment  or  some  similar  amendment  so  as  to  provide  for  the  election  of  tiie 
State  Superintendent  of  Public  Instruction  by  the  people.  Then  follow  that  up  in  the 
next  section  and  provide  that  the  county  and  city  superintendents  shall  also  be  elected  by 
the  people.  I  say  if  you  do  that  you  will  build  a  monument  to  this  Convention  in  the 
estimation  of  the  people  of  this  State.  But,  on  the  other  hand,  I  warn  you,  if  you  adopt 
the  committee's  report,  you  will  build  up  a  system  of  electing  county  and  city  superintend- 
ents which  will  be  the  most  unpopular  method  ever  adopted  in  this  State. 

Now,  Mr.  Chairman,  I  am  going  to  close  my  appeal  to  the  members  here  on  thr 
floor  of  this  Convention  to  sustain  my  amendment  and  to  vote  for  it  or  some  similar 
amendment.  It  has  been  said  that  my  amendment  simply  continues  the  present  system. 
The  Governor  at  present  is  elected  by  the  people,  and  the  Attorney-General  is  elected  by 
the  people.  Now,  m^ake  the  State  Superintendent  elective  by  the  people  and  then  you 
will  have  a  body  directly  from  the  people.  Can  you  get  anything  more  approved  by  tlie 
people  than  that?  I  submit,  Mr.  Chairman  and  gentlemen  of  the  Committee,  it  cannot 
be  done. 

Mr.  Keezell:  Mr.  Chairman,  I  desire  to  detain  the  committee  but  a  moment,  i 
think  I  owe  it  possibly  to  the  committee,  and  I  feel  that  I  owe  it  to  myself  at  least  to  do 
to-day  what  I  undertook  to  do  yesterday,  and  would  have  done  if  I  could  have  secured 
recognition  by  the  Chair  or  if  the  members  whom  I  asked  to  allow  me  to  interrupt  them 
had  accorded  me  that  privilege. 

That  which  I  wish  to  reply  to  and  would  have  replied  to  yesterday  if  the  gentleman 
from  Prince  Edward  (Mr.  Mcllwaine)  had  allowed  me  to  interrupt  him,  is  to  say  that  in 
the  words  which  I  used,  and  which  were  the  text  of  the  remarks  of  the  gentleman  from 
Prince  Edward  (and  without  which  words  I  do  not  see  how  he  could  have  made  any 
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speech  whatever,  because  his  speech  was  simply  a  reply  to  those  words)  I  possibly  think 
the  language  1  used  in  the  heat  of  an  ex-tempore  debate,  was  subject  to  criticism,  and 
was  not  the  exact  language  I  intended  to  use  to  express  the  idea  that  I  wished  to  convey. 
I  am  reported  by  the  stenographer,  and  I  think  possibly  correctly,  as  having  said: 

I  do  not  like  to  differ  with  this  honorable  committee,  but  when  I  see  what  in  my 
judgment  is  an  attempt  to  throttle  the  public  free  schools  that  the  higher  schools  may 
be  built  up  at  their  expense,  etc. 

That  would  put  me  in  the  position  of  undertaking  possibly  to  criticise  the  committee 
as  an  attempt  on  their  part  to  throttle  the  public  free  schools  that  the  higher  schools 
might  be  built  up.  What  I  intended  to  say  and  what  I  think  any  one  will  give  me  a  fair 
interpretation  to  the  argument  I  undertook  to  make  at  that  time,  was  this: 

I  do  not  like  to  differ  with  this  honorable  committee,  but  when  I  see  such  action 
recommended  as  will,  in  my  judgment,  throttle  the  public  free  schools,  etc. 

That  is  what  1  desired  to  say.  I  did  not  desire  to  impute  improper  motives  to  the 
Committee,  and  1  think  those  of  the  gentlemen  here  who  know  me  and  who  have  known 
my  record  as  a  public  m.an  would  bear  me  out  in  the  statement  that  I  am  not  in  the 
habit  of  imputing  wrong  motives  to  people.  I  am  liberal  enough,  I  hope,  to  acknowledge 
that  people  may  differ  with  me  and  yet  not  be  altogether  wrong.  In  that  particular  I 
differ  very  much  from  the  gentleman  from  Prince  Edward.  I  believe  that  there  may  be 
two  opinions  exactly  opposite  upon  a  question  and  each  person  be  equally  honest  in  hold- 
ing his  opinion. 

1  desire  to  correct  that  language  and  when  I  correct  it,  I  think  it  would  be  in  order 
for  the  gentleman  from  Prince  Edward  to  move  to  expunge  from  the  record  the  remarks 
he  made  in  reply,  because  made  upon  the  assumption  that  my  language  was  intended  to 
reflect  upon  the  motives  of  the  committee,  he  made  his  entire  speech.  He  declined  to 
answer,  or  he  did  not  answer  the  arguments  I  undertook  to  address  to  this  Committee, 
but  simply  undertook  to  reply  to  me  as  having  cast  a  personal  reflection  upon  the  honor- 
able members  of  the  Committee,  that  I  would  be  as  far  from  undertaking  to  cast,  I  hope, 
as  any  gentleman  in  this  body. 

Mr.  Chairman,  so  m,uch  for  that.  I  think  I  had  a  right  to  criticise  the  action  of 
the  Committee.  I  think  so,  because  I  believe  that  their  action  put  into  law  would  have 
the  efliect  which  i  said  it  would  have,  and  that  would  be  to  put  the  interests  of  the  com- 
mon schools  of  the  State,  the  interests  of  the  schools  which  are  patronized  by  all  the 
people,  practically,  which  are  the  source  of  education  for  the  common  or  plain  people 
o'-  the  people  of  moderate  means,  in  the  hands  of  a  board  which  has  a  peculiar,  and  a 
particular  interest  in  the  higher  schools  and  not  a  peculiar  interest  in  the  common 
schools. 

I  have  not  the  statistics  at  hand  because  this  debate  was  precipitated  here  yesterday 
without  much  time  for  looking  up  statistics,  but  I  think  all  the  statistics  will  show  that 
only  about  two  per  cent,  of  the  school  population  of  a  State  ever  get  beyond  the  common 
school  grades;  that  after  they  have  gotten  what  little  education  they  can  get  in  the 
common  schools  they  are  forced  to  go  out  as  bread-winners  in  the  world,  and  have  not 
the  opportunity  to  get  the  benefit  of  higher  education.  My  idea  is  to  protect  first  those 
schools  where  the  great  mass  of  the  people  mfust  get  all  the  education  which  they  are  ever 
able  to  get. 

The  gentleman  from  Prince  Edward  undertook  to  tell  this  Committee  how  much 
in  favor  he  was  of  the  public  free  schools,  and  that  he  was  going  to  advocate  State 
female  normal  schools,  or  believed  that  the  Legislature  ought  to  establish  them.  I  am 
sorry  his  remarks  were  not  printed  in  the  record  to-day,  because  I  do  not  wish  in  any 
way.  shape,  or  form  to  misrepresent  him.  I  would  have  liked  to  have  had  those  remarks 
so  that  I  might  not  under  any  possibility  make  anything  else  but  a  perfectly  correct 
statement.  But  at  least  I  understood  him  to  advocate  the  establishment  of  similar 
schools  to  the  Farmville  Normal  School  at  a  number  of  other  places  in  the  State. 
69 — Const.  Debs. 
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Mr.  Chairman,  I  say  I  was  a  member  of  the  Committee  on  Education  of  the  Senate 
of  Virginia  which  recommended  the  establishment  of  the  Farmville  Normal  School,  and 
ever  since,  when  I  have  been  a  member  of  that  body.  I  have  freely  and  cheerfully  voted 
the  revenues  of  the  Commonwealth  of  Virginia  to  maintain  that  institution.  I  want  to 
say  that  no  vote  of  mine  has  ever  been  cast  in  antagonism  to  that  institution  because 
I  believe  it  is  a  good  one,  and  that  it  is  doing  a  good  work. 

The  gentleman  says  he  would  recommend  and  if  in  the  Legislature  would  vote  for 
the  establishment  of  a  number  of  other  institutions  similar  to  the  Farmville  school.  If 
he  did  he  would  not  put  them  upon  the  same  plane  that  the  Farmville  Normal  School  is 
in  managing  the  public  school  interests  of  Virginia,  because  in  his  report  he  makes  no 
provision  that  if  the  State  at  any  future  time  should  establish  any  schools  of  that  sort 
the  superintendents  of  those  schools  should  participate  in  the  management  of  the  school 
affairs  of  the  State.  He  distinctly  neglects  to  include  such  a  provision  in  his  report.  Is 
it  not  a  just  criticism  of  the  report  that  there  is  no  provision,  though  the  Constitution 
should  exist,  as  we  hope,  for  more  than  a  generation,  and  during  that  time  there  should 
be  established  normal  schools  in  the  Valley,  in  Piedmont,  and  in  Southwest  Virginia  or  in 
any  other  place,  by  which  the  superintendents  of  those  schools  could  ever  participate  in 
the  management  of  school  affairs  along  with  these  institutions  which  now  receive  the 
State  aid,  if  they  continue  to  receive  it,  they  are  the  only  ones  that  are  to  have  any 
management  whatever  of  the  school  interests.  So  I  do  not  think  the  gentleman  in  his 
report-  is  consistent  with  his  declaration  in  favor  of  the  establishment  of  these  other 
schools. 

Mr.  Chairman,  I  wish  to  urge  my  objection  to  the  constitution  of  this  board,  not  my 
objection  to  the  schools  of  higher  education,  because  I  am  in  favor  of  schools  of  higher 
education.  They  are  doing  a  grand  and  a  noble  work.  I  would  not  in  any  way,  shape  or 
form  interfere  with  the  work  of  those  schools.  I  think  the  work  that  those  schools  have 
to  do  is  a  peculiar  work,  and  that  they  ought  not  to  be  brought  into  connection  with 
and  into  the  managemient  of  an'other  class  of  work  which  is  not  peculiar  to  those  schools. 
I  do  not  believe  that  it  would  be  wise  to  place  into  this  Constitution  the  provision  recom- 
mended by  the  Committee  on  Education  constituting  the  Board  of  Education  in  such  a 
manner  as  they  propose  to  do,  because  it  would  be  an  experiment,  and  such  an  experi- 
ment as  that  if  it  worked  badly  could  not  be  corrected  by  the  General  Assembly  of  Vir- 
ginia. I  think  that  the  criticism  which  a  number  of  gentlemen  have  made  in  reference 
to  it,  that  it  removes  away  from  the  people  any  supervision  of  this  board  is  an  eminently 
just  criticism. 

The  delegate  from  Lynchburg  (Mr.  Glass)  says  that  that  is  what  they  want  to  do,  if 
1  understood  him  correctly;  that  they  want  to  take  the  appointmtent  of  all  of  these 
higher  school  officers  out  of  politics.  Mr.  Chairman,  as  I  said  yesterday,  I  am  in  favor  of 
electing  by  the  people  the  Superintendent  of  Public  Instruction.  I  know  I  was  reported 
by  one  of  the  newspapers  as  taking  exactly  the  opposite  position,  but  that  is  the  attitute 
which  I  occupy  upon  this  floor,  I  believe  the  people  have  a  right  to  select  the  Superin- 
tendent of  Public  instruction  who  is  to  be  at  the  head  of  the  public  school  system.  Now 
I  am  very  sorry  

Mr.  Willis:  Did  you  not  favor  the  election  of  school  trustees  at  a  special  election  to 
be  held  for  local  trustees  and  for  that  alone,  for  the  reason  that  if  the  election  of  local 
trustees  was  held  by  the  people  during  another  election  it  would  drag  those  local  trustees 
into  politics?  Would  not  the  same  reason  apply  to  the  election  of  the  State  Superin- 
tendent? 

Mr.  Keezell:  I  will  reply  to  that  in  just  one  moment.  I  took  some  such  attitude  a?- 
that  before  the  Committee  on  Education.  I  think  possibly  it  would  be  unparliamentary 
to  bring  that  matter  in  here,  because  that  was  what  occurred  before  an  entirely  different 
body,  about  which  I  have  not  opened  my  mouth  upon  this  floor;  but  I  do  not  object  to 
the  gentleman  bringing  it  in. 

I  do  hold  somewhat  that  attitude  in  reference  to  school  trustees,  for  the  reason  that 
in  the  various  communities  it  is  frequently  hard  to  get  good  men,  proper  men,  to  act  as 
school  trustees,  and  if  they  had  to  run  in  close  magisterial  districts  the  gauntlet  of  a 
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political  election  and  i  fear  men  would  be  placed  upon  the  ticket  probably  to  fill  it  out, 
without  any  reference  to  their  qualification  for  the  office  and  that  it  would  be  difficult 
to  get  good  men  to  serve. 

Mr.  Chairman,  I  hold  that  a  very  different  situation  exists  with  reference  to  the 
Superintendent  of  Public  Instruction  of  Virginia.  This  man  would  be  at  the  head  of 
the  school  system  of  the  State,  he  would  receive  adequate  compensation  to  make  the 
position  a  desirable  one,  and  the  position  would  be  one  of  high  honor.  My  opinion  is, 
if  that  was  the  case  it  would  be  impossible  for  any  political  party  to  nominate  a  man 
for  the  position  of  State  Superintendent  of  Public  Instruction  who  did  not  measure  up 
in  the  fullest  to  the  responsibilities  and  requirements  of  that  high  position. 

Mr.  AVillis:  Is  it  not  a  fact  that  the  larger  the  salary  of  an  officer  the  larger  the 
number  of  politicians  who  will  probably  seek  that  office? 

Mr.  Keezell:  I  am  not  acquainted  with  the  intrigues  of  A^irginia  politics  to  a  very 
great  extent.  1  do  not  know  how  it  may  be,  but  I  have  faith  enough  in  the  people  of  Vir- 
ginia to  believe  that  neither  the  Republican  nor  the  Democratic  party  nor  any  other 
party  would  nominate  for  the  high  position  of  Superintendent  of  Public  Instruction  a 
man  who  did  not  possess  the  requisite  qualifications  to  fill  that  office  properly,  and  that 
they  would  ignore  the  mere  politician  who  was  looking  for  a  fat  job, 

Mr.  R.  Walton  Moore:  Is  it  not  a  fact  that  that  official  is  elected  by  the  people  in 
nearly  all  of  the  States  of  the  Union  now? 

Mr.  Keezell:  1  vras  going  to  refer  to  that.  I  was  going  to  recite  the  fact  that  he  is 
an  elective  officer  in  almost  every  State  of  the  Union,  and  that  in  the  States  of  the  Union 
where  he  is  an  elective  officer  the  political  lines  are  as  closely  drawn  as  in  Virginia,  and 
yet  men  of  the  highest  character  and  the  highest  qualifications  for  the  office  are  the  men 
selected  to  be  put  in  charge  of  the  public  free  school  system. 

Now,  I  believe  that  is  a  safe  thing  to  do  in  Virginia.  I  do  not  believe  any  party 
would  dare  to  nominate  a  mere  politician  who  was  not  to  be  trusted,  who  had  no  quali- 
fication for  the  office  or  for  managing  the  public  free  schools  in  Virginia.  He  would 
have  to  run  in  a  canvass  before  the  voters  of  Virginia,  who  are  jealous  of  any  interfer- 
ence with  the  best  interests  of  the  schools.  The  people  of  this  State  desire  that  the 
public  free  school  system  shall  be  preserved  to  them  in  the  best  possible  way  that  it  can 
be  preserved,  so  that  their  children  may  have  the  benefit  of  an  education  in  the  best 
schools  that  can  be  devised,  and  they  would  not  elect  a  man  who  would  injure  them. 

I  think  it  is  mere  imagination  to  suppose  that  there  will  be  any  trouble  about  the 
character  of  the  man  who  would  be  the  Superintendent  of  Public  Instruction  in  Virginia 
if  he  were  elected  by  the  people.  I  prefer  his  election  by  the  people,  because  I  be- 
lieve it  would  command  the  services  of  a  higher  order  of  men  who  are  better 
equipped  for  the  position  than  woul  be  gotten  either  by  the  present  method, 
proposed  by  the  ccommittee.  If  I  had  to  choose  between  the  method  recom- 
mended by  the  committee  and  the  present  method  of  electing  him  by  the  Gene- 
ral Assembly,  1  should  vastly  prefer  the  present  method,  because  then,  at  least, 
the  people  who  have  been  elected  by  the  voice  of  the  voters  in  the  various 
counties  and  districts  of  the  Commonwealth  would  come  together  and  have  something 
to  say  as  to  who  should  be  in  charge  of  the  public  school  interests  of  this  State. 

Mr.  Chairman,  the  remarks  made  by  the  delegate  from  Amherst  (Mr.  Campbell) 
yesterday  with  reference  to  the  vice  of  this  board  electing  the  Superintendent  of  Public 
Instruction,  ought  to  be  convincing.  Here  is  a  man,  himself  a  member  of  three  or  four 
boards,  who  comes  before  the  superintendents  or  whatever  you  may  call  those  in  charge 
of  these  institutions,  selected  by  the  board  of  which  he  is  a  member  and  he  himself  ,  a 
candidate  for  re-election  to  the  office  of  State  Superintendent  of  Public  Instruction.  This 
Constitutional  Convention,  and  I  think  wisely,  in  a  provision  engrafted  in  the  report  of 
the  Committee  on  the  Legislative  Department,  has  declared  that  it.  is  against  good  pub- 
lic policy  that  members  of  the  General  Assembly  shall  have  the  power  to  elect  each  other 
to  the  offices  within  the  gift  of  the  General  A^ssembly. 

Mr.  Glass:  Is  he  not  aware  of  the  fact  that  the  Committee  on  Education  makes  no 
■such  provision  as  that;  and  is  he  not  aware  that  that  is  a  mere  statutory  enactment 
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Which  the  General  Assembly  would  not  tolerate  for  a  moment  if  the  report  of  this  com- 
mittee is  adopted? 

Mr.  Keezell:  I  do  not  know  they  would  be.  I  am  telling  you  what  is  the  present 
condition  as  to  the  office  of  Superintendent  of  Public  Instruction,  and  I  do  not  know 
what  might  be  done  in  the  future. 

Mr.  Glass:  But,  if  you  please,  you  are  trying  to  refer  the  present  condition  to  what 
would  be  the  future  condition  under  this  report,  if  adopted.  This  report  does  not  recom- 
mend that  the  Superintendent  of  Public  Instruction  shall  be  ex-officio  a  member  of  these 
various  boards.  On  the  ccontrary,  it  is  a  statutory  enactment  applying  to  the  present 
system  and  which  would  not  apply  it  to  the  system  and  which  would  not  apply  it  to  the 
system  inaugurated  under  the  report  of  the  committee.    That  is  not  fair. 

Mr.  Keezell:  I  ask  the  gentleman  from  Lynchburg  whether  there  is  any  inhibition 
in  the  report  of  the  Committee  on  Education  which  would  prevent  him  from  being 
<ex-officio  a  member  of  these  boards  if  the  Legislature  saw  fit  so  to  provide? 

Mr.  Glass:  No,  sir;  not  at  all.  The  very  absurdity  of  the  situation  itself  would 
prevent  it. 

Mr.  Keezell:    There  is  no  inhibition  in  the  report  against  his  being  a  member  of 
these  boards  ex-officio,  as  hs  ie  under  the  statute  law,  as  the  gentleman  says: 

In  the  legislative  report,  and  I  think  wisely,  we  have  prohibited  the  members  of 
the  General  Assembly  from  electing  each  other  to  an  office  in  the  gift  of  the  General 
Assembly.  Now,  if  that  be  a  correct  principle,  we  certainly  ought  not  to  take  any  kind 
of  chances  of  having  a  man  ex-officio  member  of  boards  that  elect  the  heads  of  institu- 
tions and  then  be  himself  a  candidate  before  the  heads  of  those  institutions  for  perpetua- 
ttion  in  the  office  of  State  Superintendent  of  Public  Instruction. 

If  that  system  were  allowed  to  go  along,  it  would  be  absolutely  impossible  ever  to 
change  the  Superintendent  of  Public  Instruction,  even  though  the  general  public  might 
not  be  satisfied  with  his  execution  of  the  office,  and  even  though  it  might  be  developed 
that  his  interest,  instead  of  being  with  the  public  free  schools  of  higher  education,  upon 
whose  principles  he  had  to  depend  for  his  re-election.  Therefore,  I  think  it  is  unwise, 
to  say  the  very  least  of  it,  that  there  should  be  any  such  provision  as  that  engrafted  in 
our  Constitution. 

I  cannot  understand,  for  the  life  of  me,  why  we  should  be  so  anxious  to  get  away  j 
from  the  people  when  it  comes  to  the  selection  of  the  highest  officials  in  charge  of  the 
public  free  school  system,  and  yet  the  committee  recommends  that  when  it  goes  down 
to  the  school  trustees  they  shall  be  elected  by  the  people.  I  cannot  understand  that. 
School  trustees,  who  can  have  no  interest  whatever  with  reference  to  the  higher  insti- 
tutions of  learning,  and  whose  only  interest  can  be  in  the  administration  of  local  schoM 
affairs  are  to  be  allowed,  under  the  plan  of  the  committee,  to  be  elected  by  the  peoi  ie, 
and  the  people  are  to  be  forbidden  any  participation  whatever  in  the  selection  of  any  of  | 
the  higher  school  officials.  I  think  it  is  an  inconsistency,  and  I  can  see  no  reason  wby 
it  should  be  adopted. 

Now,  Mr.  Chairman,  I  think  I  have  some  right  to  speak  for  the  public  free  schools 
of  Virginia.    I  come  from  a  county  in  which  the  public  free  schools  are  largely  patron-  | 
ized  by  all  the  people,  in  which  there  are  few  others  than  public  schools,  and  in  which  j 
they  measure  up  in  efficiency  with  any  other  class  of  schools  within  the  limits  of  the  l| 
county.    I  find  upon  an  examination  of  the  statistics  of  school  population  that  of  the  I 
■school  population  of  Rockingham  county  more  than  half,  51.9  per  cent.,  are  in  daily  | 
average  attendance  at  the  public  schools.    I  find,  although  the  gentleman  from  Prince  j 
Edward  was  telling  in  his  remarks  yesterday  of  the  magnificent  schools  he  has  in  his  j 
county,  that  but  21.5  per  cent,  of  the  school  population  of  his  county  were  in  daily  ave-  j 
rage  attendance  on  the  public  free  schools,  that  shows  the  interest  in  which  the  people  j 
I  represent  feel,  compared  with  what  the  people  the  gentleman  from  Prince  Edward 
represents,  feel  in  the  welfare  of  the  public  free  schools  of  this  State. 

Therefore,  although  I  am  not  a  member  of  the  committee,  and  although  I  have  not, 
according  to  the  idea  of  some  of  the  gentlemen  upon  this  committee,  any  right  to  open 
my  mouth  to  differ  with  them  In  any  way,  shape,  or  form,  I  think  I  do  have  a  right  to 
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speak,  because  1  do  represent  a  constituency  here  which  is  deeply  interested  in  the  wel- 
fare and  advancement  of  the  public  school  system. 

I  do  hope  that  this  committee  will  not  put  such  a  clog  upon  them  as  will,  in  my 
judgment,  impair  their  usefulness  or  take  them  out  of  the  closest  touch  with  their  best 
friends.  That  is  what  I  wish  to  raise  my  voice  against  here.  I  want  to  say  distinctly 
that  1  do  not  attribute  any  such  views  as  that  to  the  committee,  but  I  fear  the  result  of 
the  action  proposed  will  be  to  impair  our  schools. 

I  said  yesterday  that  the  interest  shown  by  the  various  communities  in  the  public 
free  schools  may  be  measured  to  a  very  great  extent  by  what  they  are  willing  to  tax 
themselves  to  maintain  these  schools.  So  far  as  my  section  is  concerned  and  so  far  as 
my  county  is  concerned,  it  probably  lays  the  heaviest  tax  locally  of  any  county  in  this, 
Commonwealth,  for  the  maintenance  of  its  public  free  schools.  We  do  not  want  to  be 
put  in  the  hands  of  an  inimical  board,  or  a  board  which,  from  its  very  constitution,  is 
more  or  less  likely  to  be  inimical  to  the  cause  of  popular  education  as  given  in  the  com- 
mon schools.  1  hope  this  committee,  whatever  else  it  may  do,  will  protect  the  interests, 
of  the  common  schools  in  the  selection  of  those  who  will  have  the  general  supervision 
and  management  of  them. 

Mr.  Withers:  1  should  like  to  call  the  attention  of  the  author  of  the.  proposed: 
amendment  to  section  2  to  the  fact  that  his  amendment  will  hardly  be  either  fitting  or 
appropriate  just  where  it  is  offered,  but  if  he  will  observe  section  3  and  insert  after  the 
word  instruction  in  line  1  of  section  3  the  words:  "Shall  be  elected  at  the  same  time  as 
the  Governor  and";  so  as  to  read:  _  . 

The  Superintendent  of  Public  Instruction  shall  be  elected  at  the  same  time  as  the 
Governor  and  shall  hold  office. 

The  amendment  will  come  in  its  proper  place  and  prescribe  the  qualification  and 
election  of  that  official. 

I  want  to  say  to  the  gentleman  from  Amherst  that  I  am  thoroughly  and  heartily  in 
favor  of  the  election  of  the  Superintendent  of  Public  Instruction  by  the  people,  espec- 
ially if  this  Board  is  constituted  as  the  report  proposes  it  shall  be;  and  in  addition  to- 
that,  the  adoption  of  the  Board,  in  my  respectful  opinion,  will  strengthen  the  advocacy 
of  the  election  of  the  Superintendent  of  Public  Instruction  by  the  people. 

I  would  suggest  to  him,  in  order  that  the  amendm^ent  may  come  in  in  its  proper 
place  and  be  a  part  of  the  qualification  and  election,  etc.,  of  the  Superintendent  of  Public 
Instruction,  that  he  offer  it  in  line  1  of  section  3. 

Mr.  C.  J.  Campbell:    I  accept  the  suggestion. 

Mr.  Turnbull:  I  should  like  to  make  a  suggestion  to  my  frieild  from  Amherst  in 
addition  to  what  has  been  said  by  the  gentleman  from  Danville.  If  he  will  strike  out 
that  portion  of  the  amendment  referring  to  the  election  of  the  Superintendent  of  Public 
Instruction  by  the  people,  he  will  leave  before  the  Committee  the  question  whether  the 
system  recommended  by  the  committee  or  the  old  one  shall  prevail:  That  will  be  the 
sole  question  to  be  voted  on,  and  I  believe  it  will  be  much  better. 

Mr.  C.  J.  Campbell:  I  think  that  is  a  good  suggestion,  and  I  ask  permission  of  the 
Committee  to  strike  out  from  my  amendment  all  after  the  word  "instruction."  In  other 
words,  just  let  my  amendment  read : 

To  be  composed  of  the  Governor,  Attorney-General,  and  Superintendent  of  Public 
Instruction. 

That  will  narrow  it  down  to  two  propositions  in  determining  the  composition  of  the 
State  Board  of  Education,  one  as  reported  by  the  Committee  on  Education  and  the  other 
as  it  stands  now;  that  is,  that  the  Board  shall  be  composed  of  the  Governor,  Attorney- 
General  and  Superintendent  of  Public  Instruction. 

Then,  I  desire,  furthermore,  to  say  that  in  section  3  I  propose  to  offer  in  substance 
the  rest  of  my  amendment,  which  will  provide  that  the  State  Superintendent  of  Public 
Instruction  shall  be  elected,  etc. 
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Then,  further  down,  I  am  going  to  offer  an  amendment  providing  that  the  county 
and  city  superintendents  shall  be  elected. 

I  hope,  Mr.  Chairman,  that  the  Committee  will  permit  me  to  modify  my  amendment 
or  to  withdraw  so  much  of  it  in  the  way  I  have  indicated.  In  other  words,  simply  add 
after  "Attorney-General"  the  words  "and  Superintendent  of  Public  Instruction." 

The  Chairman:  If  there  is  no  objection,  that  will  be  taken  as  the  sense  of  the  Com- 
mittee, 

Mr.  Thom:  Mr.  Chairman,  as  I  understand  the  main  proposition,  it  relates  to  the 
method  of  constituting  the  Board  of  Education.  I  have  been  out  of  the  Hall  for  a  few 
moments,  and  the  views  1  entertain  on  this  subject  may  already  have  been  presented  to 
the  Committee. 

But  it  seems  to  me,  Mr.  Chairman — and  I  take  advantage  of  my  uncertainty  on 
that  question  to  present  what  I  have  to  say — that  this  is  a  most  important  question  to 
the  public  school  system  of  the  State  of  Virginia. 

Two  antagonistic  theories  of  what  constitutes  the  best  educational  system  for  the 
State  are  finding  expression  upon  the  floor.  One  is,  and  it  finds  expression  in  the  report 
of  the  committee,  that  it  is  to  the  best  interest  of  the  people  of  this  State  to  introduce 
scientific  methods  in  the  education  of  all  her  people,  old  and  young.  The  other  is  a 
profound  distrust  of  the  higher  educational  systems  of  the  State  and  a  desire  to  deprive 
the  poor  children  of  the  State  of  the  opportunity  of  having  their  system  moulded  upon 
them. 

There  is  nothing,  so  far  as  my  observation  has  extended,  which  has  developed  on 
more  scientific  lines  in  the  last  few  years  than  the  matter  of  education.  Old  ideas  on 
that  subject  have  been  discarded,  and  the  same  principles  of  organization  and  of  skilful 
treatment  and  of  reduction  to  scientific  principles  which  are  operating  iu  the  other  great 
affairs  of  men  are  now  being  applied  to  the  educational  systems  of  this  country.  That 
theory  challenges  the  idea  that  the  poorer  children  of  this  State,  the  children  whose 
parents  are  unable  to  place  them  in  touch  with  the  best  educational  methods,  should  be 
deprived  in  the  public  school  system  of  the  benefit  of  those  same  methods. 

I  cannot  accept  the  suggestion  that  the  great  masses  of  the  people  are  the  best  quali- 
fied to  establish  the  principles  on  which  our  children  are  to  be  educated.  Certainly,  the 
great  universities  of  this  land  represent  the  best  ideas  of  education.  Certainly,  study  and 
experience  mean  something  in  this  matter;  and  the  men  of  the  best  experience  and  the 
highest  culture  and  the  most  advanced  thought  are  the  men  who  are  conducting  the 
highest  educational  institutions  of  the  country. 

Why  should  the  poor  children  of  this  State  not  share  in  those  advantages?  Why 
should  not  the  same  lines  of  thought,  the  same  principles  of  education  which  are  open 
to  men  of  means  when  they  se^id  their  sons  to  universities,  be  also  provided  for  the 
poor  children  of  the  State  in  the  public  institutions  of  education?  The  idea  of  the  Corii- 
mittee  is  based  upon  the  proposition  that  you  want  to  open  the  scientific  methods  to  all 
the  children  of  the  State,  rich  and  poor,  in  its  public  system  of  education. 

The  idea  underlying,  though  perhaps  not  suggested,  by  the  opponents  of  that  policy 
is  that  the  poorer  children  of  the  State  will  be  injured  if  they  are  brought  in  contact 
with  the  best  educational  thought  of  the  day. 

I  believe  we  are  sent  here  not  to  echo  the  unthinking  sentiments  of  our  constituents. 
1  believe  we  were  chosen  because  the  people,  as  they  are  so  often  referred  to  upon  this 
floor,  believe  that  for  some  reason  we  can  do  something  in  a  representative  capacity 
and  not  as  a  mere  echo  of  the  unthought  suggestions  that  are  prevalent  at  home.  I 
cannot  for  one  moment  accept  the  proposition  that  I  stand  upon  this  floor  as  the  me'e 
echo  of  an  unthinking  sentiment  on  the  part  of  my  constituents.  I  come  here  delegates, 
as  I  believe,  to  give  to  my  people  the  best  services  of  my  own  instructed  thought  and 
the  best  convictions  at  which  I  have  been  able  to  arrive,  in  order  to  promote  their 
interests  and  to  advance  their  welfare.  I  believe  I  can  do  it  in  nothing  better  than  in 
bringing  to  the  attention  of  this  Convention  the  fact  that,  no  matter  what  may  be  the 
first  conception  of  this  subject  among  what  are  called  the  people,  what  they  do  want  for 
their  children  is  the  best  and  most  scientific  system  of  education  that  enlightened  modern 
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thought  can  give.  If  that  does  not  find  expression  in  the  University  of  Virginia,  in  the 
Virginia  Military  Institute,  in  William  and  Mary  College,  and  the  other  institutions  of 
this  State,  then  those  institutions  have  failed  of  their  purpose. 

But  I  am  one  of  those  who  believe  that  the  best  thought  of  our  State  on  educational 
matters  is  contained  in  our  college  and  in  our  university  life.  I  feel  that  this  Convention 
can  confer  no  greater  boon  upon  the  deserving  and  aspiring  poor  child  of  this  State 
than  to  put  his  education  in  touch  with  the  best  scientific  thought  of  the  day  on  educa- 
tional subjects,  as  expressed  in  the  university  life  of  this  State. 

I  should  consider  it  a  happy  day  for  our  people,  Mr.  Chairman,  if  we  could  get  beyond 
the  hide-bound  and  what  I  consider  narrow  sentiments  that  have  for  a  long  time  domi- 
nated our  people  and  realize  that  the  time  has  come  for  us  to  lay  hold,  like  we  would 
upon  the  horns  of  the  altar,  of  the  advancing  thought  and  advancing  forces  of  this  day, 
and  invite  our  young  and  our  old  to  take  advantage  of  them. 

This  report  of  the  Committee  on  Education,  of  which  committee  I  was  in  no  way 
a  member,  and  for  whose  report  I  am  in  no  way  entitled  to  any  of  the  praise,  is  in 
my  opinion  a  long  step  toward  giving  to  our  poorer  children  in  this  State  the  advantages 
of  the  best  ideas  on  education,  and  instead  of  having  a  cross-roads  school  system,  based 
upon  the  conceptions  of  education  of  each  narrow  community,  we  will  have  a  system 
guided  and  inspired  by  the  highest  educational  thought  of  the  day. 

is  not  that  a  worthy  thing  to  be  done,  Mr.  Chairman?  Is  not  that  something  which 
the  Convention  should  accomplish  in  the  interest  of  the  people?  Why  should  my  child, 
if  I  am  able  to  put  him  in  touch  with  the  best  educational  systems  of  the  day,  have 
better  advantages  than  the  money  of  the  people  of  Virginia  can  bestow  upon  the  aspiring 
poor  child  of  the  State?  Ought  not  that  child  of  genius,  that  child  of  aspiration  to  have 
the  same  opportunities  to  carve  out  a  great  future  for  himself? 

And  how  can  we  best  do  this?  By  establishing  a  system  of  free  schools,  based  upon 
the  narrow  and  provincial  conceptions  of  education  of  each  community,  based,  perhaps, 
upon  the  narrow  and  provincial  conceptions  of  education  of  men  not  in  touch  with  the 
professional  and  scientific  views  of  the  question,  or  by  erecting  a  system  of  free  education 
which  shall  be  dominated  and  inspired  by  the  most  scientific  education  and  thought  which 
our  university  men  are  able  to  give  to  the  subject? 

In  other  words,  the  idea  of  the  committee's  report  seems  to  be  this:  To  inspire  the 
public  education  of  this  State  with  the  university  life  of  the  State,  and  to  make  a  con- 
sistent and  harmonious  system  from  its  foundation  to  its  capstone,  fitting  the  poorer 
boy  of  this  State  to  start  in  the  public  free  schools,  and,  if  his  talent  and  his  oppor- 
tunities will  permit,  to  find  as  easy  a  way  to  the  highest  results  of  educational  effort 
as  the  son  of  the  rich  man  will  have.  Can  we  not  best  do  that  by  having  a  board  of 
ministers  to  suggest,  to  foster,  and  to  promote  a  scientific  method  of  public  school  edu- 
cation, such  as  has  been  suggested  in  the  report  of  the  committee? 

Mr.  Chairman,  I  feel  that  this  is  one  of  the  most  enlightened  and  one  of  the  most 
hopeful  suggestions  that  has  originated  with  this  Convention,  that  w^e  are  to  take  the 
public  free  school  system  of  the  State  of  Virginia  and  inspire  it  with  the  academic  senti- 
ments of  our  university  life,  and  let  the  poor  man's  boy,  whose  father  has  to  plow  day 
by  day  for  his  living  begin,  in  the  primary  school  of  his  neighborhood,  to  breathe  the 
thoughts  and  to  be  encouraged  by  the  spirit  of  the  highest  academic  and  university  life 
of  his  State. 

I  hope  that  the  committee's  report  will  find  the  indorsement,  hearty  and  pronounced, 
of  the  best  thought  of  the  State,  which,  I  believe,  stands  around  me  here  in  the  Conven- 
tion, and  I  do  trust  that  we  may  be  able  to  take  the  free  school  system  out  of  politics, 
out  of  narrow  conceptions,  out  of  the  mere  thought  that  people  want  something  smaller 
or  less  than  the  best  for  their  children,  and  to  put  it  in  touch  with  the  best  educational 
and  scientific  thought  of  the  day.  I  do  trust  that  the  recommendation  of  the  committee 
on  this  subject  will  be  adopted,  no  matter  how  the  Superintendent  of  Public  Instruction 
may  be  elected.  (Applause.) 

Mr.  Blair:  Mr.  Chairman  and  gentlemen  of  the  Committee,  before  a  vote  is  taken 
upon  the  committee's  report,  I  wish  to  enter  a  protest  against  a  proposition  which,  in 
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my  humble  opinion,  will  make  tlie  great  free  school  system  of  this  Commonwealth 
contingent  upon  an  appropriation  by  the  Legislature  to  the  six  institutions  of  the  State 
named  here.  From  the  committee's  report,  Mr.  Chairman,  we  find  that  the  Board  of 
Education  is  to  be  composed  of  the  Governor,  the  Attorney-General,  and  the  president 
or  chairman  of  the  faculty  of  each  of  six  institutions.  I  believe  the  superintendent  of 
the  Institution  for  the  Deaf,  Dumb  and  Blind  has  been  added.  Should  that  appropriation 
be  cut  off  a  contingency  which  is  liable  to  arise,  for  we  cannot  foresee  all  these  things, 
then  the  Board  of  Education  will  be  narrowed  down  to  two. 

Mr.  Chairman,  I  do  not  believe  it  is  wise  to  put  into  the  hands  of  these  institutions 
the  tree  school  system,  when  there  is  so  little  in  common  between  them.  I  have  nothing 
against  colleges  and  universities.  I  have  enjoyed  exceptional  advantages  in  higher 
education.  I  played  football  at  Emory  and  Henry;  I  joined  a  college  fraternity  at  the 
University  of  North  Carolina,  and  I  belonged  to  the  Glee  Club  of  the  University  of  Vir- 
ginia. (Laughter.)  Still  I  attribute  what  education  I  have  to  the  public  schools;  and, 
gentlemen,  I  believe  we  should  be  careful,  right  at  the  fountain  head  of  the  free  school 
system  of  this  State,  that  we  do  not  place  it  in  the  power  of  the  colleges  and  universities 
of  Virginia  to  dictate  the  policy  of  the  free  school  system.  It  seems  to  me  the  free 
schools  should  be  left  to  the  people.  Yo^  can  blot  out  the  University,  you  can  wipe  out 
the  V.  M.  I.,  and  still  a  field  of  usefulness  will  be  left  for  the  free  schools. 

This  is  premature,  but  I  believe,  as  to  county  school  superintendents,  that  it  should 
be  left  to  the  people  in  elections,  to  say  who  shall  conduct  their  schools.  I  believe  that 
the  people,  if  we  purify  our  election,  can  form  an  intelligent  opinion  as  to  who  should 
look  after  the  interests  of  the  free  schools  in  the  counties.  When  that  proposition  is 
reached,  1  propose  to  vote  for  the  election  of  county  school  superintendents  by  the 
people. 

The  Chairman:    The  Secretary  will  read  the  pending  amendment. 

The  Secretary:  In  section  2,  page  1,  it  is  proposed  to  strike  out  all  after  "Attorney- 
General,"  in  line  4,  down  to  the  end  of  the  section,  and  insert  "and  Superintendent  of 
Public  Instruction,"  so  that  the  section,  as  amended,  would  read: 

The  general  supervision  of  the  public  free  school  system  of  the  State  shall  be 
vested  in  a  Superintendent  of  Public  Instruction  and  a  Board  of  Education,  to  be  com- 
posed of  the  Governor,  Attorney-General,  and  Superintendent  of  Public  Instruction. 

The  amendment  was  rejected,  there  being,  on  a  division,  ayes  19,  noes  42. 
The  Chairman:    The  question  is  on  agreeing  to  the  amendment  of  the  gentleman 
from  Warren  (Mr.  O'Plaherty). 
The  amendment  was  rejected. 

The  Chairman:  The  question  now  is  on  agreeing  to  the  substitute  for  section  2 
offered  by  the  gentleman  from  Montgomery  (Mr.  Moore). 

The  amendment  was  rejected,  there  being,  on  a  division,  ayes  5,  noes  46. 

Mr.  James  W.  Gordon:  I  move  an  amendment  to  the  first  section.  Instead  of  saying 
"the  general  supervision  of  the  public  free  school  system  of  the  State  shall  be  vested  m 
a  Superintendent  of  Public  Instruction  and  a  board  of  education  to  be  composed  of  the 
Governors,  etc.,"  it  should  read  "the  general  supervision  of  the  public  free  school 
system  of  the  State  shall  be  vested  in  a  board  of  education,  to  be  composed  of  the 
Superintendent  of  Public  Instruction,  the  Governor,"  etc. 

Mr.  Mcllwaine:  I  feel  authorized,  from  intimations  I  have  from  members  of  the 
committee,  to  accept  the  amendment. 

Mr.  Keezell:    I  desire  to  offer  an  amendment. 

The  Secretary:  In  the  fourth  line  of  section  2,  after  "Attorney-General,"  it  is 
proposed  to  add  "and  two  experienced  educators  selected  by  the." 

Mr.  Keezell:  Mr.  Chairman,  the  object  of  my  amendment  is  simply  this:  The  gen- 
tlemen are  advocating  strongly  here  participation  by  what  they  call  experienced  educa- 
tors in  the  control  of  the  public  free  schools.  The  amendment,  instead  of  having  six 
or  seven  people  as  direct  members  of  the  Board,  who  are  the  chairmen  of  the  different 
institutions,  would  allow  them  to  select  two  experienced  educators  on  the  Board  of 
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Education,  which  would  then  be  composed  of  five  members.  The  Board  then  would 
consist  of  the  Governor,  the  Attorney-General,  the  Superintendent  of  Public  Instruction^ 
whom  I  hope  the  Committee  is  going  to  provide  shall  be  elected  by  the  people,  and  two- 
experienced  educators  selected  by  the  chairmen  of  all  these  different  institutions. 

Mr.  C.  J.  Campbell:  I  desire  to  offer  an  amendment  to  the  amendment  of  the 
gentleman  from  Rockingham,  which  is  after  the  word  "Attorney-General,"  to  add: 

Two  experienced  educators,  who  shall  be  elected  by  the  Legislature. 

Mr.  C.  J.  Campbell:  Mr.  Chairman,  I  think  that  is  an  improvement  upon  the  amend- 
ment offered  by  the  gentleman  from  Rockingham.  If  it  is  adopted,  the  State  Board  of 
Education  will  consist  of  five  members — the  Governor,  the  Attorney-General,  now 
elected  by  the  people,  and  the  Superintendent  of  Public  Instruction,  who,  I  hope,  will 
also  be  elected  by  the  people.  Then  two  members  of  the  five  will  be  elected  by  the 
members  of  the  Legislature,  the  representatives  of  the  people.  The  amendment  provides, 
that  they  shall  be  elected  for  four  years,  and  hold  office  for  four  years,  and  receive  such 
compensation  as  may  be  prescribed  by  the  Legislature. 

Mr.  Withers:  Mr.  Chairman,  I  desire  to  ask  the  permission  of  the  committee  to 
say  one  or  two  words  in  favor  of  the  amendment  of  the  gentleman  from  Rockingham 
(Mr.  Keezell).  I  sympathize  thoroughly  with  the  idea  and  view  of  the  Committee  on 
Education,  and  respect  most  highly  every  member  thereof.  I  believe  the  idea  and  aim 
of  the  committee  were  to  perfect  the  public  school  system  of  Virginia.  I  do  not  believe 
that  they  desire  to  carry  politics  into  that  system  nor  to  remove  that  system  from  the 
people,  nor  to  throttle  it,  nor  in  any  wise  to  injure  or  impair  it,  but  to  better  and  perfect 
it.  But  it  does  seem  to  me,  Mr.  Chairman,  that  the  amendment  of  the  gentleman  from 
Rockingham  meets  in  every  way  the  purpose  of  the  Committee. 

It  will  remove  from  the  selection  of  those  two  trained  educators  anything  of  a  poli- 
tical flavor,  anything  of  a  party  or  a  factional  contest.  It  will  give  to  the  Board  of 
Education  two  men  of  experience  and  learning  and  training  who  will  give  to  the  other 
three  members  of  the  board  their  best  possible  advice,  their  wisest  possible  suggestions; 
and  I  doubt  not  that  those  suggestions  and  that  advice  will  be  almost  invariably  fol- 
lowed. 

iOn  the  other  hand,  the  other  three  members  of  the  board  will  be  the  Governor  of  the 
State,  the  Attorney-General,  and  the  Superintendent  of  Public  Instruction;  the  latter  of 
whom  I  most  sincerely  hope  will  be  elected  by  the  people  of  the  State  and  not  by  the 
Legislature  or  by  any  other  board.  It  will  put  upon  that  board  the  highest  executive 
officer  of  this  State;  it  will  put  upon  that  board  the  highest  legal  adviser  of  this  State; 
,  and  it  will  put  upon  that  board  the  man  selected  by  the  people  of  the  State  because  of  his 
jlitness  for  educational  purposes  and  his  experience  and  training  therefor. 

I  believe  it  can  be  stated  without  contradiction  from  any  one  who  has  taken  the 
of  public  instruction  who  have  been  elected  by  the  people  in  other  States  compares  fav- 
orably with  the  character  and  capacity  of  superintendents  of  public  instruction  who  have 
been  elected  by  the  legislatures  in  sundry  States. 

I  believe  that  the  amendment  of  the  gentleman  from  Rockingham  meets  the  situation 
.fully  and  fairly,  it  will  remove  from  the  minds  of  the  people  the  idea  that  the  public 
phools  of  the  State  are  being  taken  away  from  them. 

Now  when  I  state  what  I  am  about  to  say  I  am  not  making  any  comment  or  criticism, 
but  1  am  stating  a  fact.  I  myself  have  been  at  the  University  of  Virginia.  Like  every 
other  Virginian,  native  or  adopted,  the  respect  and  reverence  and  awe  I  have  for  that 
institution  certainly  are  not  surpassed  by  any  son  of  Virginia,  be  he  native  or  adopted. 
But  1  can  not  help  recognizing  that  among  the  people  of  the  State  there  exists  the  im- 
Jression,  however  erroneous  it  may  be,  that  that  institution  is  removed  from  them.  The 
;ame  impression  exists  with  regard  to  the  Virginia  Military  Institute. 

Mr.  Willis:  One  of  our  objects  was  to  remove  that  impression  from  the  minds  of 
he  people. 

Mr.  Withers:  I  understand  that,  and  I  think  in  giving  the  entire  control  of  this 
>oard  to  the  higher  educational  institutions  of  the  State,  you  make  a  mistake  in  trying 
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to  do  what  I  believe  you  are  desirous  of  doing.  I  believe  the  only  institution  in  Vir- 
ginia that  the  people  do  not  feel  is  removed  from  them  is  the  Blacksburg  College  or  the 
Virginia  Polytechnic  Institute. 

Now,  in  order  that  that  impression  may  not  exist  with  reference  to  the  public  schools 
themselves,  I  believe  that  the  control  of  the  Board  of  Education  should  be  left  to  the 
officials  selected  by  the  people  themselves;  that  that  board  should  have  the  advice  and 
the  suggestions  of  the  wisest  and  best  educators  whom  the  heads  or  principals  of  our 
highest  institutions  of  learning  can  suggest.  By  that  means  you  will  leave  the  Board 
of  Education  in  the  control  of  those  whom  the  people  select,  and  you  will  bring  close  to 
that  board  and  close  to  those  people  the  various  institutions  whose  chief  officer  shall  have 
the  right  to  suggest  to  nominate  and  to  appoint  two  members  whose  wisdom  in  educa^ 
tion,  whose  training  and  experience  as  teachers  will  not  only  result  in  giving  to  the' 
Board  of  Education  the  wisest  and  best  advice,  but  will  make  the  public  schools  feel,  on 
the  one  hand,  that  the  higher  institutions  are  directly  interested  in  their  welfare,  and 
will  make  the  higher  institutions,  on  the  other  hand,  take  a  direct  interest  in  the  public 
schools  because  they  have  more  or  less  to  say  in  their  management  and  control. 

Mr.  Brown:  As  I  understand  the  amendment  of  the  gentleman  from  Rockingham 
county,  it  proposes  to  place  the  responsibility  upon  the  heads  of  these  institutions  to 
select  two  of  the  foremost  educators  of  the  State  for  positions  on  this  State  Board.  Under 
that  amendment  one  of  two  things  is  necessary.  Either  these  gentlemen  must  elect  them- 
selves or  none  of  the  men  who  are  the  foremost  educators  in  the  State  will  be  eligible 
for  election  on  this  Board.  I  do  not  understand  that  any  other  method  is  possible  under 
the  amendment  of  the  gentleman  from  Rockingham. 

The  committee  had  in  view  the  possibility  of  the  heads  of  these  institutions,  looking 
forward  to  one  of  them  being  superintendent  of  the  Board  of  Public  Instruction,  and  we 
wanted  to  guard  against  even  that.  Se  we  provide  that  no  member  of  the  State  Board 
except  the  ex-officio  president,  who  is  of  course  under  the  committee's  report  the  Super- 
intendent of  Public  Instruction,  shall  be  eligible  to  appointment  to  the  offiqe  of  Super- 
intendent of  Public  Instruction  during  its  term  of  office  nor  within  one  year  after  the  ex- 
piration of  the  same. 

It  seems  to  me  that  it  is  impossible  to  get  away  from  the  deduction  that  under  the 
amendment  either  these  gentlemen  would  have  to  elect  themselves  or  the  State  would 
be  compelled  to  lose  the  services  on  the  Board  of  men  who  are  recognized  as  being  the 
foremost  educators  of  the  State.    I  hope  the  amendment  will  be  voted  down. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  I  hesitate  to  ask  for  even  a  few  minutes  of 
time  of  the  Convention  and  I  hesitate  particularly  to  discuss  this  subject  because  I  do 
not  like  to  appear  in  the  attitude  of  criticizing  the  report  of  a  committee  that  li^'s 
devoted  so  much  time  to  its  consideration  and  has,  as  I  well  know,  been  so  careful  and 
conscientious  in  reaching  conclusions. 

But  I  find  some  little  warrant  for  assuming  to  do  this  in  the  fact  that  yesterday  the 
committee  itself,  or  at  least  some  of  its  members  voted  in  favor  of  a  change  so  far  as  the 
composition  of  the  Board  of  Education  is  concerned.  Whether  members  of  the  com- 
mittee voted  that  way  or  not  the  Committee  of  the  Whole  certainly  voted  that  way  and 
increased  the  membership  of  the  board. 

Unlike  the  gentleman  from  Lynchburg  (Mr.  Glass)  I  am  not  anxious  to  disconnect 
the  school  system  from  the  politics  of  Virginia.  I  am  anxious,  though,  to  disconnect 
the  school  system  from  anything  like  personal  politics.  I  am  against  politics  of  that 
kind.  I  despise  political  combinations  gotten  up  in  the  interests  of  any  individual  or  any 
set  of  individuals  with  a  view  of  assisting  people  to  secure  office. 

I  despise  political  machines  and  I  do  not  intend,  so  far  as  I  am  concerned,  to  cast 
any  vote  here  that  I  believe  will  foster  the  upbuilding  of  any  machine  whatever.  ! 

My  only  reason  for  saying  that  is  in  order  that  I  may  go  one  step  further  and  express  i 
the  belief  that  the  best  way  to  insure  our  school  system  against  any  objectionable  rela-  | 
tion  to  politics  is  to  allow  the  people  the  right  to  select  the  Superintendent  of  Public  ■ 
Instruction  and  the  city  and  county  superintendents.  I  believe  I  stand  upon  the  Jeffer-  j 
sonian  rock  in  advocating  that. 
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Since  we  began  to  discuss  the  pending  proposition  there  has  been  laid  upon  our 
desks  to-day's  issue  of  one  of  the  leading  newspapers  of  the  State — a  newspaper  which 
opposes  one  of  the  principal  measures  I  favor,  but  a  journal  for  which  I  entertain  the 
highest  respect.  I  find  in  an  editorial  to  this  report  that  this  newspaper  advocates  the 
Tiew  I  have  just  announced,  when  it  says,  referring  to  these  local  superintendents: 

But  do  not  have  these  officers  elected  by  this  board  or  any  other  board.  Let  them 
TDe  chosen  by  the  people  themselves. 

That  is  from  the  Norfolk  Landmark,  and  in  my  judgment  voices  a  sentiment  that 
prevails  throughout  the  State.  I  know  there  is  in  the  minds  of  some  gentlemen  a  fear 
■of  a  board  constituted  and  organized  for  the  purpose  of  promoting  the  political  fortunes 
of  individuals  who  are  now  or  may  appear  in  the  future  upon  the  political  stage  in  Vir- 
ginia. 

I  repeat  that  the  way  to  prevent  that  being  accomplished  is  to  allow  the  people  to 
elect  these  officials.  I  tell  you  if  you  trust  the  people  of  the  State  or  of  localities  with  the 
iselection  of  their  school  officials,  so  intensely  are  they  interested  in  the  school  system 
they  will  take  it  as  a  solemn  duty  which  they  will  faithfully  perform  to  place  and  main- 
tain the  right  sort  of  men  in  office. 

If  you  give  the  people  that  power,  then  you  may  regard  the  composition  of  the 
board  somewhat  differently  from  the  way  in  which  you  may  regard  it  and  make  it  up 
in  case  you  do  not  give  them  that  power.  You  will  have  taken  from  the  Board  its  most 
'dangerous  power  and  different  considerations  may  control  its  composition. 

How  should  the  Board  be  composed?  I  am  anxious  as  my  friend  from  Prince  Ed- 
ward to  increase  the  efficiency  of  our  school  system.  I  am  as  anxious  as  my  friend  from 
Norfolk  to  link  the  common  school  establishment  with  the  higher  education  establish- 
ment, and  1  simply  do  not  believe  that  the  committee's  plan  will  attain  the  greatest  effi- 
ciency or  the  most  orderly  and  scientific  development. 

It  proposes  a  board  made  up  of  eight  men.  What  reason  is  there  for  a  board  of 
that  si-ze?  Is  it  not  too  large  a  board  for  the  highest  efficiency?  One  difficulty  about 
the  work  of  this  Convention  has  been  that  the  committees  are  too  large. 

Mr.  C.  J.  Campbell:  May  I  call  my  friend's  attention  to  the  fact  that  it  is  to  be 
composed  of  nine  members  now,  instead  of  eight  as  at  first  proposed? 

Mr.  R.  Walton  Moore:  Well,  eight  or  nine.  Our  experience  in  the  work  here  and 
In  the  work  of  legislative  and  other  bodies  that  must  convince  us  that  efficiency  is  not 
always  incr^^ed  in  proportion  to  the  increase  of  the  membership. 

Where  has  common  school  education  carried  its  flag  furthest?  In  the  States  where 
all  the  boards  are  smaller,  so  far  as  they  are  constitutionally  created,  than  it  is  designed 
to  make  our  Board. 

I  find  that  in  California,  which  is  making  swift  progress  in  every  direction,  the  Con- 
stitution provides  a  board  made  up  of  the  Governor,  the  Superintendent  of  Public  In- 
struction, and  the  principals  of  the  normal  schools,  and  I  believe  there  are  only  two  or 
three  normal  schools  in  that  Commonwealth. 

In  Colorado  the  board  is  composed  of  the  Superintendent  of  Public  Instruction,  the 
Secretary  of  the  State  and  the  Attorney-General;  in  Florida  of  the  Governor,  the  Secre- 
tary of  State,  the  Attorney-General,  the  Treasurer,  and  the  Superintendent  of  Public 
Instruction;  in  Iowa  of  the  Lieutenant-Governor  and  a  representative  of  each  judicial 
district;  in  Texas  of  the  Governor,  the  Controller,  and  the  Secretary  of  State. 

I  might  go  on  with  the  enumeration,  but  it  is  unnecessary.  My  point  is  that  in 
those  communities  where  the  common  school  system  is  best  and  is  best  sustained,  there 
are  smaller  boards  than  this  report  contemplates. 

Mr.  Pollard:  Does  he  not  know  that  in  the  State  of  Massachusetts,  where  the  public 
school  system  is  highly  efficient  and  they  have,  perhaps,  the  best  system  in  the  country, 
they  have  ten  members  of  the  State  Board? 

Mr.  R.  Walton  Moore:  Yes,  under  a  statute,  I  will  say  to  the  gentleman,  though  that 
in  Massachusetts  the  population  is  much  greater,  the  wealth  much  greater,  the  appropria- 
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tions  far  greater  and  the  system  on  a  most  extensive  scale,  the  conditions  there  are  dis- 
similar to  the  conditions  in  Virginia. 

The  Board  of  Education  meets  in  Richmond.  There  is  going  to  be  inconvenience  in 
bringing  together  the  members  of  such  a  numerous  board.  There  is  going  to  be  difficulty 
in  securing  a  quorum  at  times.  Furthermore,  outlay  will  be  unnecessarily  incurred.  It 
is  true  that  there  is  not  to  be  paid  a  salary  or  any  stated  compensation  to  the  educators 
who  are  to  serve,  but  they  are,  of  course,  to  be  reimbursed  their  expenses,  and  the  ex- 
penses will  amount  in  a  year  to  quite  a  large  total  if  the  membership  of  the  Board  is 
kept  as  proposed. 

Not  only,  gentlemen  of  the  Committee,  is  the  Board,  in  my  opinion,  too  large,  but 
the  chances  are  that  if  you  insist  upon  having  the  chiefs  of  the  six  institutions  upon  it 
there  will  not  infrequently  be  undesirable  men  on  the  Board.  I  know  most  of  those  who 
now  conduct  the  educational  institutions  of  the  State  and  am  glad  to  testify  to  their 
exceptional  merit.  But  I  remember  that  in  times  past  (and  the  same  thing  may  occur 
in  the  future)  there  have  been  at  the  head  of  those  institutions,  or  of  some  of  them, 
men  of  less  merit  than  their  successors  of  to-day. 

We  are  not  making  laws  for  an  hour.  We  are  legislating  for  the  entire  future,  ana 
it  is  not  well,  in  my  opinion,  to  declare  that  these  six  educators  shall  always  be  upon  this 
Board,  whether  they  are  good,  bad,  or  indifferent. 

Mr.  Glass:  Is  he  not  asking  us  to  permit  these  educators,  whether  they  be  good,, 
bad,  or  indifferent,  to  select  two  members  of  that  Board  for  us? 

Mr.  R.  Walton  Moore:    There  is  all  the  difference  in  the  world  

Mr.  Glass:    None  at  all. 

Mr.  R.  Walton  Moore:  Between  the  one  proposition  and  the  other,  I  submit  to  my 
respected  friend.  If  you  insist  upon  having  the  six  you  must  have  all  the  six,  with  all 
the  merit  and  all  the  demerit  of  the  six,  and  holding  by  an  indefinite  tenure.  But  if  you 
provide  that  the  six  shall  elect  two  of  their  number,  a  wholesale  public  sentiment  will 
insist  and  will  bring  it  about  that  those  two  men  shall  be  suitable  and  satisfactory  offi 
cials.    And  they  hold  but  four  years. 

Do  not  let  us  theorize  about  it,  but  upon  our  knowledge  of  human  nature  and  our 
experience  in  analogous  cases  let  us  assume  with  the  utmost  confidence  that  such  will 
be  the  result,  that  the  two  appointed  will  probably  always  be  men  entitled  to  everybody's 
approval  and  confidence,  who  will  discharge  their  duties  in  a  satisfactory  manner. 

There  is  yet  another  objection.  When  you  put  these  six  gentlemen  upon  the  Board 
you  charge  them  with  a  responsibility  and  with  duties  they  must  perform.  You  say  to 
Dr.  Barringer,  chairman  of  the  Faculty  of  the  University  of  Virginia,  for  instance  (and 
he  is  a  splendid  man  and  a  great  ornament  to  the  educational  system  of  this  State)  "it 
matters  not  how  busy  you  are,  we  place  this  responsibility  upon  you,  and  we  entrust 
these  new  duties  to  you  which  we  expect  you  to  discharge  thoroughly  and  efficiently." 

I  do  not  undertake  to  speak  for  him,  but  I  do  know  there  are  few  busier  men  than 
the  chairman  of  the  Faculty  of  the  University  of  Virginia,  and  I  suppose  the  same 
thing  is  true  of  the  superintendent  of  the  Virginia  Military  Institute  and  of  the  others 
who  are  to  go  on  this  Board. 

If,  however,  you  allow  the  six  to  make  a  selection  of  two  they  will  doubtless  pick 
the  two  who  are  more  vigorous  and  active,  and  whose  educational  duties  at  home  will 
be  least  interfered  with  by  the  discharge  of  their  additional  duties  in  Richmond.  That 
will  be  the  invariable  tendency. 

One  other  consideration: 

I  do  not  discover  that  any  of  the  States  of  the  Union  have  determined  that  all  the- 
heads  of  the  State  institutions  shall  go  upon  the  Board.  I  do  not  find  that  they  have  re- 
garded that  as  the  solution  of  all  educational  problems  and  troubles.  They  have  not 
deemed  that  the  ideal  plan. 

If  I  had  before  me  the  mien  who  have  done  most  for  common  school  education  in 
the  other  States  I  would  ask  them:  Have  you  found  that  the  professional  men  belonging 
to  the  institutions  devoted  to  higher  education  are  the  best  agents  to  conduct  and  mains- 
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tain  a  system  of  common  school  education?  Almost  certainly  the  answer  would  be  that 
while  those  had  infused  a  certain  spirit  into  that  system,  the  practical  work  has  been 
performed  by  others. 

Now,  what  do  we  want?  We  want  a  school  board  which  will  be  efficient  in  an  all- 
around  way.  We  want  a  school  board,  some  of  whose  members  will  be  practical  men  of 
affairs,  who  know  what  our  school  system  is  and  what  it  ought  to  become.  The  Gov- 
ernor, the  Attorney-General,  the  Superintendent  of  Public  Instruction  will  meet  that 
requirement.  Then  we  want  to  introduce  the  professional  element  and  that  is  right.  1 
submit  that  we  can  introduce  that  element  sufficiently  and  introduce  it  effectively  if 
we  bring  into  that  Board  two  of  the  trusted  educators  of  this  Commonwealth,  appointed 
in  the  manner  the  amendment  proposes. 

My  desire  is  to  see  the  Board  as  efficient  as  we  can  possibly  make  it,  in  order  to 
speed  the  work  of  education  in  Virginia.  My  belief  is  that  the  best  way  to  carry  out  that 
desire,  which  i  know  my  friend  from  Prince  Edward  and  his  whole  committee  entertain 
and  which  is  shared  by  all  the  gentlemen  upon  this  floor  is  to  make  the  Board  small  and 
strong,  placing  on  it  elected  officials  and  appointed  educators,  and  taking  away  from  it 
all  the  power  which  might  be  injuriously  used  for  political  purposes.  When  that  is  done, 
I  think  we  will  have  done  much  to  put  the  system  of  common  school  education  in  this 
Commonwealth  upon  a  sure  and  permanent  foundation. 

]Mr.  Thomas  L.  Moore:  Mr.  Chairman,  if  in  order.  I  should  like  to  offer  a  substitute 
for  section  2  of  the  committee's  report.  It  is  not  an  amendment,  but  a  substitute  for 
the  whole  section. 

Mr.  C.  J.  Campbell:  If  the  gentleman  will  permit  me,  I  will  withdraw  my  amend- 
ment, I  believe  I  like  the  amendment  of  the  gentleman  from  Rockingham  better  than 
my  own. 

The  Chairman:  The  Secretary  will  read  the  substitute  proposed  by  the  gentleman 
from  Montgomery. 

The  Secretary  read  as  follows: 

There  shall  be  a  Board  of  Education,  composed  of  the  Governor,  Superintendent  of 
Public  Instruction,  and  the  Attorney-General.  This  board  shall  have,  regulated  by  law^ 
the  management  and  investment  of  all  school  funds,  and  such  supervision  of  schools 
of  higher  grade  as  the  law  shall  provide.  The  Superintendent  of  Public  Instruction 
shall  be  elected  by  a  vote  of  the  people  at  the  same  time  the  Governor  of  the  State  is 
elected,  and  shall  serve  for  a  term  of  four  years. 

Mr.  Thoma-s  L.  Moore:  All  I  wish  to  say  in  reference  to  this  substitute  is,  ii  provides 
that  the  Board  of  Education  for  the  State  shall  be  composed  of  the  Governor,  the  Attor- 
ney-General and  the  Superintendent  of  Public  Instruction,  the  Superintendent  of  Public 
Instruction  to  be  elected  by  the  people.  It  leaves  the  matter  of  the  appointment  or 
election  of  the  county  school  superintendents  to  be  determined  by  the  committee  in  the 
future. 

Mr,  Glass:  Do  I  understand  that  we  are  now  considering  the  amendment  of  the 
delegate  from  Rockingham  or  the  substitute  of  the  delegate  from  Montgomery? 

The  Chairman:  The  pending  question  is  the  amendment  of  the  gentleman  from 
Hockingham. 

Mr.  Glass:  Upon  that  question  I  wish  to  say  a  word  or  two  in  response  to  the  re- 
marks of  the  delegate  from  Fairfax  (Mr.  Moore). 

Mr.  Chairman,  it  does  seem  to  me  to  be  the  most  remarkable  thing  in  the  world 
to  undertake  to  say  that  this  proposition  of  the  delegate  from  Rockingham  has  for  its 
object  the  bringing  of  the  free  school  system  nearer  to  the  people.  As  a  matter  of  fact  it 
IS  putting  it  one  stage  further  from  the  people  than  the  report  of  the  committee.  The 
delegate  from  Danville  and  the  delegate  from  Fairfax  have  in  large  measure  shot  over 
the  pending  proposition  as  to  the  constitution  of  the  Board  and  devoted  a  large  part  of 
their  remarks  to  the  question  of  the  election  by  the  people  of  the  Superintendent  of 
Public  Instruction.    When  we  get  to  that  question  we  may  decide  it,  and  decide  it  prop- 
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erly,  but  now  I  propose  to  confine  myself  to  the  question  of  the  composition  of  the  Board 
of  Education. 

The  real  objection  urged  by  the  delegate  from  Fairfax  to  the  present  composition 
was  that  it  is  too  large  to  transact  business.  My  friend  from  Richmond  (Mr.  Pollard) 
met  that  argument  and  cut  the  ground  literally  from  under  it  when  he  called  the  atten- 
tion of  the  Convention  to  the  fact  that  the  best  developed  school  system  in  this  Union, 
if  not  in  the  world,  that  of  the  State  of  Massachusetts,  is  managed  by  a  board  composed 
of  eleven.    Now,  where  does  his  argument  stand? 

Mr.  Glass:  Now,  my  friend,  the  delegate  fi'om  Fairfax  says  that  if  we  take  the 
heads  of  these  various  institutions  we  may  and  we  will  sometimes  get  indifferent  men.. 
What  is  the  practical  difference  between  taking  an  indifferent  man  to  discharge  a 
specific  duty  and  vesting  with  that  man  the  right  to  appoint  some  one  else  to  discharge 
that  specific  duty?  If  the  man  does  not  know  anything  about  it  himself  he  is  not  apt  to 
know  the  qualifications  of  any  man  whom  he  might  appoint  to  transact  the  business, 
which  we  propose  to  charge  him  with. 

Another  objection  to  the  report  is  that  the  heads  of  these  various  institutions  are 
busy  men.  Men  who  are  not  busy  are  not  of  much  account.  If  the  heads  of  these  insti- 
tutions are  going  to  appoint  experienced  educators  who  have  nothing  to  do,  and  who  are 
not  busy,  they  will  undoubtedly  get  indifferent  men. 

Now,  talking  about  the  prejudice  that  exists  in  this  State  against  the  institutions  of" 
higher  learning:  one  of  the  prime  objects  of  the  constitution  of  this  board  as  reported^ 
by  your  committee,  which  has  given  five  long  months  of  industrious  and  conscientious, 
consideration  to  this  question,  was  to  try,  if  it  may  be  done,  to  break  down  that  prejudice 
and  to  let  the  plain  people  of  Virginia  understand  the  real  truth  of  the  matter,  and  that  is; 
that  it  is  an  unreasonable  prejudice.  We  also  design  to  bring  these  institutions  of  higher 
education  closer  to  the  plain  people  of  Virginia  by  putting  the  heads  of  the  institutions 
in  some  intimate  affiliation  and  contact  with  the  public  schools  of  Virginia  and  thereby 
imbuing  them  with  a  patriotic  attachment  to  the  public  school  system  of  the  State,„ 
and  imbuing  the  plain  people  of  Virginia  with  the  notion  that  these  institutions  of  higher 
learning  have  been  established  by  them,  maintained  by  their  money,  and  are  open  tO' 
their  children  for  the  improvement  of  their  minds  and  their  characters.  Can  that  be-, 
done  by  removing  these  institutions  still  further  from  the  people  and  intensifying  thisi 
prejudice?  I  have  no  criticism  to  make  of  the  people  who  entertain  that  prejudice.  I 
entertained  it  myself.  The  little  learning  I  have  I  obtained  from  the  school  of  hard 
experience,  and  when  I  was  appointed  a  member  of  the  board  of  visitors  of  the  University 
of  Virginia,  I  actually  declined  the  appointment  because  I  felt  that  I  had  a  prejudice; 
against  such  institutions.  Because  I  am  now  a  member  of  that  board  does  not  bias  me  in. 
favor  of  this  proposition. 

Mr.  K.  Walton  Moore:  May  I  say  to  the  gentleman  in  order  that  I  may  not  be  sus- 
pected of  any  bias  against  these  institutions  that  I  happen  to  be  a  member  of  the  board' 
of  visitors  of  the  University  of  Virginia  and  also  a  charter  member  of  the  board  of 
visitors  of  William  and  Mary  College.  Of  course,  though  I  speak  here  as  in  another 
capacity.  I  do  not  pretend  to  know  what  the  wishes  of  those  institutions  are  in  refer- 
ence to  this  matter.    I  am  expressing  my  own  views  entirely. 

Mr.  Glass:  I  had  no  personal  reference  to  my  friend  from  Fairfax.  I  have  heard 
it  intimated,  however,  that  I  advocated  this  composition  of  the  board  simply  because  i 
am  a  member  of  the  board  of  visitors  of  the  University  of  Virginia,  which  I  say  is  non- 
sense. 

I  was  merely  going  to  say  that  I  do  not  advocate  it  because  of  any  bias  in  behait 
of  these  institutions  of  higher  learning,  but  I  advocate  it  because,  having  been  a  member 
of  that  board,  I  have  had  my  own  prejudices  overcome.  I  want  a  system  which  will 
break  down  this  prejudice  of  the  plain  people. 

I  do  insist  that  the  composition  of  this  board,  as  made  by  the  committee's  report, 
will  have  a  very  great  tendency  to  do  that  very  thing. 

Mr.  Withers:  As  I  understood  the  gentleman,  he  asked  what  was  the  difference 
between  the  appointive  power  in  this  board  and  this  board  itself  serving;  arrd'  he  stated 
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thai  liie  result  of  tiaving  inefficient  men  on  the  board  would  be  an  inefficient  appointment 
for  the  duty.  If  I  were  selected  here  in  this  Convention  to  pass  upon  th.e  rights  and 
privileges  of  newspapers,,  I  would  be  an  exceedingly  inefficient  man,  but  if  I  had  the 
appointive  power.  I  should  take  great  pleasure  in  appointing  the  gentleman  from  Lynch- 
burg as  an  efficient  man.    The  same  principle  would  govern  the  heads  of  boards. 

Mr.  Glass:  I  make  my  bow  to  the  delegate  from  Danville,  but  I  j.m  certain  his 
selection  of  me  would  not  be  because  he  knows  tliat  I  am  an  efficient  newspaper  man, 
for  he  does  not  know  it.  i  Laughter.  )  I  do  not  know  that  he  even  reads  my  paper. 
I  Laughter.  I  Such  selection  would  be  largely  due  to  supposition  upon  his  part,  and  so 
it  would  be  with  indifferent  heads  of  boards  when  they  should  come  to  make  their  se- 
lections. 

And,  moreover,  gentlemen  of  the  Committee,  the  delegate  from  Fairfax  said  that  a 
wholesome  public  sentiment  would  control  the  selection  of  the  two  members  of  the 
board  proposed  by  him.  ^'ill  not  a  wLole^ome  public  sentiment  compel  the  election  of 
good  rather  than  of  indifferent  heads  of  these  various  institutions;  and  cannot  that 
wholesome  public  sentiment  better  make  itself  felt  in  the  selection  of  the  heads  of  these 
various  institutions  than  it  could  go  a  step  further  and  meet  another  barrier  and  compel 
the  selection  of  two  efficient  men  by  tnese  heads  of  departments?    To  be  sure  it  could. 

Xow,  my  friend  read  a  comment  from  the  XorfoUc  Land?/! ark.  which  is  a  paper  of  the 
highest  reputation  and  character  and  ability,  though  not  touching  upon  this  question  at 
all.  It  makes  no  reference,  directly  or  indirectly,  to  the  pending  proposition:  but  what 
has  been  read  relates  to  an  entirely  dift^erent  part  of  the  report. 

:\Ir.  R.  Walton  Moore:  I  will  go  a  little  further  for  my  friend's  benefit  and  in  justice 
to  the  Landmark.  He  will  find  in  tlie  beginning  of  the  editorial  that  it  seems  to  approve 
the  composition  of  the  board.  ' 

Mr.  Glass:    Well  done  for  the  Landmark. 

Mr.  R.  A\'alton  ]\Ioore:    I  want  to  be  entirely  frank  about  it. 

Mr.  Glass:  You  are  entirely  frank,  always,  but  you  are  not  always  entirely  con- 
sistent. If  we  are  to  be  governed  here  by  newspaper  comment  as  to  what  we  should  do — 
and  we  ought  to  be  largely  governed  by  the  newspapers  as  to  what  we  should  do — we 
j  ought  to  be  consistent  in  that  position.  The  XorfoJk  Landmark  and  every  other  influ- 
I  eniial  daily  paper  in  Virgitiia  from  Bristol  to  Norfolk  deprecated  the  remarkable  proposi- 
tion to  have  quadrennial  sessions  of  the  General  Assembly;  but  it  h.ad  not  one  particle  of 
effect  upon  my  friend  from  Fairfax.  (Applause.)  Tiiese  public  journals,  from  one  end 
of  the  Commonwealth  to  the  other,  have  said  that  quadrennial  sessions  is  the  uprooting 
of  representative  government;  that  it  is  a  denial  to  the  people  of  the  Commonwealth 
of  the  right  of  access  to  their  Capitol  and  the  supervision  of  public  affairs;  and  yet 
my  friend,  the  delegate  from  Fairfax,  pays  no  attention  to  these  wise  admonitions. 

Mr.  R.  Walton  Moore:  What  will  my  friend  say  of  the  newspaper  of  our  distin- 
guished associate  in  this  Convention,  the  delegate  from  Charlottesville  (Mr.  Lindsay)  ? 

I  do  appeal  to  this  Committee  to  give  gi'ave  and  serious  consideration  to  this 
:  reposition  to  rip  up  the  committee's  report.  I  will  tell  you,  sir,  that  the  report  is  the 
:"esult  of  the  most  industrious,  the  most  persistent,  the  most  faithful  and  conscientious 
consideration  that  has  ever  been  given  by  any  committee  of  this  body  to  any  subject 
before  it. 

Mr.  Keezell:  I  should  like  to  ask  the  gentleman  from  Lynchburg  a  question  before 
he  takes  his  seat. 

It  is  this.  Do  I  understand  that  it  is  the  deliberate  judgment  of  the  Committee  on 
!  Education  that  this  board,  if  constituted  as  is  recommended  in  the  report,  shall  have  the 
selection  of  the  State  Superintendent  of  Public  Instrnction? 

Mr.  Glass:  That  is  the  report,  but  I  will  say  to  my  friend  that  some  members  of 
the  Committee  not  only  have  no  objection  to  his  election  by  direct  vote  of  the  people, 
but  some  advocate  it,  and  reserve  the  right,  when  we  reach  that  clause,  to  say  that  the 
Superintendent  of  Public  Instruction  shall  be  elected  by  popular  vote. 

Mr.  Keezell:    Would  not  that  be  ripping  up  this  report  bv  its  own  members? 
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Mr.  Glass:  I  did  not  ask  the  Committee  to  adopt  every  line  and  sentence  of  ttie  re- 
port; but  1  simply  asked  members  to  give  grave  and  serious  consideration  to  an  im- 
portant matter  of  this  sort,  and  I  have  no  doubt  they  will  do  it,  and  I  hope,  and  have  no 
doubt,  they  will  vote  down  the  proposition  of  the  gentleman  from  Rockingham. 

Mr.  Keezell:  Mr.  Chairman,  the  amendment  I  have  offered  has  been  so  fully  and 
ably  discussed  by  others  upon  the  floor  that  it  is  unnecessary  for  me  to  add  but  a  single 
word.  I  simply  want  to  state  what  is  my  object  in  allowing  the  heads  of  these  institu- 
tions, who  have  been  argued  for  so  strongly,  to  select  the  two  experts.  It  is,  instead  of 
giving  them  the  absolute  and  entire  control  of  the  Board  of  Education,  to  allow  them 
to  select  two  experienced  educators.  I  do  not  care  whether  they  are  from  among  their 
own  number  or  from  other  educators.  I  am  not  particular  about  that.  My  amendment 
contemplates  leaving  the  whole  thing  open,  to  select  whom  they  choose  as  the  two  exps 
Tienced  educators  to  represent  their  views  upon  the  board.  We  get  rid  of  an  objection 
which  is  very  strong  to  my  mind,  and  that  is  turning  over  the  public  free  schools  en- 
tirel:y^  into  the  hands  of  these  institutions.  You  give  them  a  large  amount  of  influence 
upon  the  board,  but  you  leave  the  control  of  the  board  in  the  hands  of  those  members  of 
the  board  who  are  elected  by  the  people. 

I  do  not  care  to  add  anything  more  to  it  than  that.  I  do  think  it  would  be  a  wise 
provision,  and  one  which  would  enable  all  to  have  representation  on  this  board,  and 
would  not  give  control  of  the  board  absolutely  into  the  hands  of  institutions  which  are 
not  directly  interested  in  the  public  schools. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  of  the  gentleman 
from  Rockingham. 

The  amendment  was  rejected,  there  being  on  a  division — ayes  31,  noes  36. 

The  Chairman:  If  there  are  no  further  amendments  to  section  2  the  Secretary  v/ill 
read  section  3. 

Section  3.  The  Superintendent  of  Public  Instruction  shall  hold  office  for  a  term  of 
four  years,  and  his  duties  and  compensation  shall  be  fixed  by  law.  H*e  shall  be  ex-officio 
president  of  the  State  Board  of  Education. 

Mr.  Flood:    I  offer  this  amendment  as  a  substitute  for  section  3: 

Section  3.  The  Superintendent  of  Public  Instruction  shall  be  elected  at  the  same 
time  and  in  the  same  manner  the  Governor  is  elected.    He  shall  hold  office  for  a  term 
of  four  years,  and  his  duties  and  compensation  shall  be  fixed  by  law.    He  shall  be  ; 
ex-officio  president  of  the  State  Board  of  Education.  [ 

Mr.  Ayers  and  others:  Vote! 

Mr.  Meredith:    I  wish  to  call  attention  to  the  fact  that  this  substitute  proposes  to 
have  a  man  elected  by  a  different  class  of  people  than  those  who  ought  to  control.   You  |i 
will  have  a  conflict  by  having  on  the  board  a  superintendent  who  does  not  owe  bis 
situation  to  the  board  and  does  not  feel  responsible  to  them.    I  submit  that  you  ought 
not  to  introduce  such  conflicting  interests  into  the  Board  of  Education. 

I  will  say  further  that  the  substitute  which  I  shall  offer  at  the  proper  time  simply 
makes  him,  as  he  ought  to  be,  the  executive  officer  of  the  board,  and  his  duties  ongnti 
not  to  be  prescribed  by  law,  but  ought  to  be  prescribed  by  the  board  that  appoints  him. 
Otherwise  you  would  again  have  a  conflict  of  authority  and  a  conflict  of  responsibility 
and  a  conflict  as  to  duties.  So  I  respectfully  submit,  sir,  that  the  substitute  of  the  gen- 
tleman from  Appomattox  would  be  an  extremely  dangerous  one  if  we  should  undertake 
to  carry  it  out,  as  it  would  merely  introduce  conflict. 

Mr.  Quarles:    I  offered  an  amendment  which  was  on  the  table  ahead  of  the  sub 
stitute. 

The  Chairman:   The  Chair  was  not  aware  of  that  fact. 

Mr.  Quarles:  It  provides  that  the  Superintendent  of  Public  Instruction  shall  be 
elected  by  the  electors  of  the  State,  and  there  stops.  The  substitute  proposes  to  elec< 
him  at  the  gubernatorial  election.    So  if  the  substitute  is  adopted  there  will  be  no  elec 


DEBATES  OE  THE  COXSTITUTIOXAL  CO^'VEXTIOX  OE  VIRGINIA. 


1105 


tion  of  Superintendeni  of  Public  Instruction  until  four  years  from  this  time.  I  hope  the 
substitute  will  be  voted  do^Ti  and  that  the  amendment,  simply  providing  for  the  election 
of  the  Superintendent  by  the  people,  will  be  adopted,  thus  leaving  the  time  of  election 
to  be  fixed  by  the  Legislature. 

Mr.  R.  Walton  Moore:    I  move  that  the  Committee  rise. 

The  motion  was  agreed  to,  and  the  Committee  rose. 

The  President  resumed  the  chair;  whereupon,  on  motion  of  Mr.  Mcllwaine,  the  Con- 
vention adjourned  until  Monday,  November  ISth,  at  12  o'clock. 


MONDAY.  November  18.  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  Jere  Witherspoon.  D.  D. 

On  motion  of  Mr.  ]\lcllwaine,  the  Convention  resolved  itself  into  Committee  of  the 
Whole  to  consider  further  the  report  of  the  Committee  on  Education  and  Public  Instruc- 
tion, Mr.  Parks  in  the  chair. 

The  Chairman:  The  Chair  will  state  that  the  first  amendment  in  order  is  that 
offered  by  the  gentleman  from  Richmond  city  (Mr.  Meredith). 

Mr.  [Meredith:  The  Chairman  of  the  Committee  said  it  was  acceptable  to  the  Com- 
mittee in  lieu  of  section  3. 

The  Chairman:  Does  the  Chair  understand  that  the  amendment  offered  by  the  gen- 
tleman from  Richmond  city  has  been  accepted  by  the  Chairman  of  the  Committee  on 
Education  and  Public  Instruction? 

Mr.  Mcllwaine:  Yes,  sir.  it  would  be.  but  if  the  amendment  of  the  gentleman  from 
Augusta  could  be  read  it  would  be  seen  that  it  covers  the  poinL  the  gentleman  from 
Richmond  city  has  in  view. 

The  Chairman:    The  Secretaiw  will  read  the  substitute. 

The  Secretary  read  as  follows: 

The  Superintendent  of  Public  Instruction  shall  be  elected  by  the  qualified  voters  of 
the  State,  and,  after  his  first  term,  which  shall  be  fixed  by  law,  he  shall  be  elected  at  the 
same  time  as  the  Governor,  and  hold  ofiice  for  a  term  of  four  years.  His  duties  shall 
be  prescribed  by  the  State  Board  of  Education,  and  his  compensation  shall  be  fixed  by 
law:  and  he  shall  be  ex-ojficio  president  of  the  State  Board  of  Education. 

The  Chairaian:  The  Chair  will  state  that  the  substitute  was  merely  read  for  the 
information  of  the  Committee  at  the  request  of  a  member. 

Mr.  Mcllwaine:  I  will  state,  sir,  that  I  have  learned  through  members  of  the  Com- 
mittee who  have  consulted  that  I  am  authorized  and  requested  to  accept  the  proposition 
of  the  gentleman  from  Augusta  as  a  substitute  for  section  3. 

Mr.  Withers:  I  desire  to  offer  the  amendment  to  the  section  as  originally  reported 
by  the  Committee.  I  object  to  the  substitute  offered  by  the  gentleman  from  Augusta, 
and  would  like  to  have  a  chance  to  vote  on  it.  because  I  do  not  think  the  Board  of  Edu- 
cation, independent  of  the  General  Assembly,  should  have  the  right  to  prescribe  the 
duties  of  this  official,  which  can  be  very  far-reaching  and  important  if  they  see  fit  to 
make  them  so. 

The  Chairman:  The  amendment  of  the  gentleman  from  Danville  is  now  before  the 
Committee.    It  will  be  read. 

The  Secretary:    In  line  1  of  section  3.  after  the  word  'Instruction. insert  the  words: 

Shall  be  elected  at  the  same  time  as  the  Governor  and. 

Mr.  Meredith:    Mr.  Chairman,  I  desire  to  say  a  word  or  two  with  regard  to  the 
amendment  offered  by  the  gentleman  from  Danville.   I  submit  that  if  this  shall  result  in 
70 — Const.  Debs. 
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electing  the  Superintendent  by  the  people  you  will  be  getting  rid  of  one  of  the  great 
benefits  that  you  contemplated  under  your  report,  and  that  was  that  this  entire  system 
should  be  managed  by  capable  men,  expert  in  this  line  of  business;  that  they  should  be 
the  highest  men  in  the  State,  who  should  map  out  and  control  the  system  of  education 
of  the  State. 

Now,  you  propose  to  defeat  that  object  by  allowing  the  man  who  is  to  carry  out  all 
of  the  ideas  and  views  of  the  State  Board  of  Education  to  be  a  totally  different  person,  one 
who  will  not  be  responsible  to  the  Board  of  Education  except  so  far  as  the  mere  minis- 
terial acts  that  he  may  perform  and  who  will  be  frequently  in  conflict  with  themu  You 
propose  to  make  him  a  political  oflicer  instead  of  allowing  him  to  be  elected  by  men 
whom  you  regard  as  the  best  men  in  the  State  to  determine  as  to  how  the  educational 
system  of  the  State  shall  be  carried  on. 

Now,  what  can  be  the  object  of  a  provision  of  that  kind?  I  respectfully  submit  that 
this  cry  of  leaving  everything  to  an  election  by  the  people  is  an  injustice  to  the  people. 
While  the  people  may  be  as  honest  as  they  can  possibly  be,  yet  we  do  know  that  in 
matters  of  expert  questions,  like  educational  questions,  they  have  not  always  the  in- 
formation that  would  tend  to  make  their  judgment  desirable  and  satisfactory  and  safe. 

No  man  on  this  floor  would  think  for  one  moment  of  electing  by  the  people  the 
board  of  the  Virginia  Military  Institute,  or  the  Superintendent  of  the  Virginia  Military 
institute,  or  the  board  of  the  University  of  Virginia,  or  the  Female  Normal  School,  or 
the  school  at  Blacksburg.  No  one,  I  say,  on  this  floor  would  for  one  moment  think  of 
electing  the  boards  of  those  colleges  or  institutions  or  the  professors  or  chairman  or 
president  by  the  people;  and  yet  as  to  the  general  educational  features  of  this  State; 
where  the  great  mass  of  the  people  are  interested,  you  do  not  propose  to  give  them  the 
same  beneficial  way  of  selecting  this  oflScer.  Yon  propose  to  make  it  a  political  oflBce^ 
when  you  do  not  do  that  as  to  the  colleges  or  higher  education.  In  other  words,  the 
gentlemen  who  undertake  to  claim  here  to  represent  the  people  do  not  propose  to  give 
to  the  people  of  this  State  the  same  benefits  that  they  give  to  the  smaller  number  who 
have  an  opportunity  of  going  to  the  colleges. 

I  respectfully  submit  that  you  are  doing  a  gross  injustice  to  the  people  when  you 
are  undertaking  to  ask  them  to  elect  an  expert.  So  far  as  your  general  idea  of  allowing 
the  people  to  elect  their  officers  is  concerned,  it  nmy  be  all  right,  but  when  you  require 
a  man  who  is  an  expert  in  some  particular  line,  surely  you  should  apply  the  same  system 
as  to  the  general  educational  system  of  the  State  that  you  adopt  as  to  the  colleges  of 
higher  learning.  You  know  that  there  is  not  one  of  you  who  would  ever  think  of  voting 
that  the  board  of  trustees  or  the  professors  or  the  faculty  of  those  institutions  should 
be  elected  by  the  people. 

Here  is  a  man  whom  you  propose  to  put  in  charge  of  the  educational  system  of  the 
State.  You  have  your  Board  of  Education.  How  often  will  they  meet?  Do  you  not 
know  that  they  will  meet  only  a  few  times  in  a  year?  Do  you  not  know  that  the  man 
upon  whom  they  have  got  to  depend  is  this  Superintendent?  Do  you  not  know  that  if 
he  is  not  a  capable  man  all  the  rules  and  regulations  that  they  may  adopt  in  twelve 
months  or  in  five  years  cannot  possibly  benefit  the  people  unless  they  are  properly 
executed?  Ought  they  not  to  have  a  man  who  they  know  can  carry  out  wisely  their 
proposed  plan? 

Yet  you  propose  now  to  cut  the  throat,  as  it  were,  of  this  wise  scheme  that  you 
have  offered  to  the  State  for  the  benefit  of  the  people,  not  to  take  away  from  them 
any  right,  but  to  give  to  them  a  better  and  a  higher  character  of  education.  Instea.d 
of  carrying  out  your  scheme  wisely  and  fully,  after  having  won  your  victory  here  nn 
Saturday  as  to  the  composition  of  the  board,  you  propose  now  to  defeat  the  benefit  that 
would  be  derived  from  it  by  turning  over  really  the  management  of  this  system  to  a 
man  who  will  be  simply  the  man  who  can  get  the  most  votes. 

Now,  let  us  see  how  he  will  be  elected.  I  am  speaking  from  practical  experience 
and  what  is  in  the  experience  of  you  all.  How  do  you  elect  your  Lieutenant-Governor? 
Does  Ee  not  get  his  nomination  by  the  chances  of  a  convention?  Do  you  not  know  that 
nearly  every  delegate  who  goes  to  the  convention  goes  with  the  one  idea  of  the  election  i 
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of  a  Governor  of  the  State?  Do  you  not  know  that  as  you  come  down  to  the  nomination 
of  the  other  officers  on  the  ticket  it  is  regarded  as  a  very  small  matter  and  of  little  im- 
portance? Yet  you  propose  to  put  an  expert,  a  man  who  ought  to  stand  highest  in 
scholastic  matters,  at  the  will  of  delegates  who  are  elected  to  a  convention  not  for  his 
nomination,  but  for  the  nomination  of  a  Governor.  Is  not  that  practical  politics?  Is  not 
that  what  you  have  seen  for  years  in  this  State?  Did  you  not  see  it  a  few  months  ago? 
Having  selected  a  board,  because  you  thought  that  they  were  best  suited  to  manage  the 
educational  system  of  the  State,  you  propose  now  to  turn  around  and  to  make  the  man 
who  is  to  carry  out  that  system  a  demagogue.  That  is  what  you  propose  to  do.  A  man 
may  go  on  the  stump  all  through  the  State  and  raise  some  cry  as  to  what  he  wants 
done  in  the  matter  of  public  education,  that  there  will  be  larger  appropriations,  that 
there  will  be  a  higher  character  of  education,  that  there  will  be  every  class  of  schools, 
and  use  everything  that  can  appeal  possibly  to  the  prejudices  and  passions  of  the  people 
in  the  matter  of  education,  and  you  propose  to  subject  the  people  of  this  State  to  the 
chance  that  such  a  man  may  be  elected,  not  elected  by  the  people  directly  picking  him 
out,  but  because  he  may  pick  up  in  a  convention  so  many  floating  votes  as  he  can  get 
after  the  Governor,  Lieutenant-Governor,  and  Attoniey-General  have  been  nominated. 

Mr.  Carter:  Would  not  the  question  of  locality  largely  determine  who  was  to  be 
rhe  Superintendent  of  Education  with  reference  to  the  parts  of  the  State  in  which  the 
Governor,  Lieutenant-Governor,  and  Attorney-General  resided? 

Mr.  Meredith:  Certainly.  You  select  your  candidate  for  Governor  from  one  section 
of  the  State;  then  you  try  to  get  a  Lieutenant-Governor  from  another  section;  then  you 
try  to  get  an  Attorney-General  from  another  section;  and  here  is  your  fourth  officer.  For 
the  purposes  of  party  power  and  for  the  sake  of  getting  votes  you  will  take  him  from 
another  section  of  the  State.  EveiT  conceivable  political  idea  will  enter  into  the  selec- 
tion of  the  Superintendent  of  Public  Instruction  except  the  grand  idea  as  to  whether  he" 
is  fitted  for  the  position. 

Now,  gentlemen,  I  ask  you  to  pause  before  you  take  a  step  of  this  kind.  I  ask  you 
to  say  that  the  common  people,  the  great  mass  of  the  people  of  this  State,  shall  have  the 
same  chances  of  education  that  the  richer  people  of  the  State  have.  I  am  not  in  the 
habit  of  drawing  class  distinctions,  but  I  recognize  the  fact  that  a  man  who  can  pay  for 
his  education  does  have  a  better  chance  in  this  State  by  going  to  one  of  the  colleges 
than  the  general  m^ass  of  the  people  of  the  State  because  they  cannot  afford  it.  But  if 
you  put  this  system  of  education  under  the  control  of  the  colleges  of  the  State  you  get  the 
benefit  of  their  wisdom,  the  benefit  of  their  experience,  the  benefit  of  their  study  and  you 
get  virtually  the  same  thing  in  the  general  system  of  education  that  you  get  in  the 
colleges. 

I  have  never  derived  any  benefit  from  the  public  education  of  this  State;  I  grew  up 
a  little  too  early,  but  I  do  urge  you  that  you  will  not  destroy  that  system  which  seems 
to  be  wise  and  which  will  be  for  the  benefit  of  the  people  of  the  State;  that  you  will 
carry  out  this  system  in  the  way  in  w^hich  it  will  be  best  done  by  the  best  set  of  men, 
namely,  that  you  allow  the  superintendent  to  be  elected  by  this  board. 

Moreover,  the  men  you  put  upon  the  board  of  education  will  be  in  touch  with  each 
other,  so  that  there  will  not  be  any  conflict  of  interest,  and  you  will  not  have  some 
demagogue  there  who  will  run  counter  to  the  system  of  education.  You  cannot  say  that 
you  have  done  everything  by  simply  electing  a  good  board  that  will  be  in  session  a 
few  times  during  the  year  and  at  the  same  time  you  make  a  political  foot-ball  of  the  man 
who  is  to  carry  out  the  entire  system. 

1  earnestly  urge  that  this  officer,  being  an  expert,  should  be  elected  not  by  popular 
vote,  but  that  he  ought  to  be  elected  by  those  people  to  whom  you  regard  it  as  safest  to 
trust  the  educational  system  of  the  State;  and  I  say  that  the  men  who  stood  on  this  floor 
i'ld  pleaded  for  the  people  ought  to  stand  up  now  and  ask  that  they  be  protected  from 
this  wrong  which  you  propose  to  have  done  to  them. 

Mr.  R.  Walton  Moore:  Would  the  gentleman  from  Richmond  apply  his  argument  to 
the  office  of  Attorney-General?    He  seems  to  think  because  the  people  have  not  any  tech- 
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Tiical  knowledge  of  educational  matters  they  cannot  be  trusted  to  select  the  Superintend- 
ent ot  Public  Instruction. 

Mr.  Meredith:  I  will  say,  in  the  first  place,  I  do  not  propose  to  be  consistent  about 
matters  of  this  kind.  I  propose  to  judge  according  to  the  circumstances,  and  I  do  not 
propose  to  lay  out  any  general  plan  as  to  who  should  be  and  who  should  not  be  elected 
by  the  people.  But  cannot  gentlemen  see  this  wide  distinction?  Where  does  the  teacher 
•liave  a  chance  to  appear  before  the  public?  Do  we  not  know  that  the  candidate  for 
Attorney-Creneral  makes  speeches  all  over  the  State  before  the  election?  Do  we  not 
know  his  reputation  as  an  attorney?  Do  we  not  know  that  he  speaks  in  public,  upon 
forums  of  every  kind  in  the  State,  and  that  the  people  have  a  chance  to  judge  of  his 
ability,  and  how  he  stands  among  the  lawyers?  How  can  you  tell  as  to  the  Superin- 
tendent of  Public  Instruction?  What  chance  have  the  people  to  know  of  him? 

Mr.  K.  Walton  Moore:  Take  the  Attorney-Generals  who  have  been  elected  in  the 
last  few  years,  most  fortunately  good  lawyers,  but  not  particularly  well  known  by  the 
people.  Let  us  look  at  the  list.  The  office  was  filled  for  many  years  by  a  gentleman  from 
Fauquier  who  was  not  widely  known  in  the  State  prior  to  his  election.  He  proved  to  be 
a  most  satisfactory  officer. 

Mr.  Meredith:  How  did  he  get  the  nomination?  Did  he  not  get  it  by  the  power  of 
the  Eighth  District? 

Mr.  K.  Walton  Moore:  He  got  the  nomination  legitimately  as  the  result  of  a  canvass 
conducted  in  the  ordinary  way.   The  people  made  no  mistake. 

Mr.  Meredith:  You  cannot  say  anything  higher  of  Attorney-General  Scott  than  I, 
but  I  am  speaking  of  the  fact  as  to  how  he  got  his  nomination. 

Mr.  K.  Walton  Moore:  He  got  his  nomination  in  the  ordinary  way,  and  I  do  not 
know  of  any  better  way.  Mr.  Jefferson  did  not  know  of  any  better  way,  and  I  do  not 
think  the  gentleman  can  suggest  any  better  way  in  a  government  organized  and  carried 
on  like  ours. 

As  to  another  point  in  my  friend's  remarks  I  may  suggest  that  he  does  not 
strengthen  his  argument  when  he  claims  that  to  be  logical;  those  who  think  as  I  do 
should  advocate  the  election  of  trustees  by  the  people  as  well  as  the  Superintendent  of 
Public  Instruction. 

Mr.  Meredith:    I  did  not  say  that. 

Mr.  R.  Walton  Moore:  I  entertain  no  such  unanswerable  view.  Let  me  illustrate. 
While  I  would  hold  to  the  election  of  the  Attorney-General  by  the  people,  I  am  not  for  the 
election  by  the  people  of  every  man  who  does  clerical  work  in  his  office.  The  people  shall 
elect  the  Governor,  but  not  every  clerk  in  his  office. 

I  think  when  we  have  important  offices  to  fill  and  when  the  people  of  the  entire 
State  are  interested  in  the  duties  of  those  offices  it  is  in  general  safe  to  allow  the  people 
to  select  the  officers  who  are  to  discharge  those  duties. 

Mr.  Meredith:  I  agree  with  that  also,  that  where  you  have  the  highest  officers,  where 
you  have  the  chief  heads  of  a  department,  and  you  wish  to  elect  them,  it  is  wise  to  do  it= 
But  who  is  the  chief  here?  Your  Board  of  Education.  They  are  the  general  managers. 
They  are  the  men  who  are  to  map  out  the  plan.  They  are  the  men  who  are  to  determine 
what  is  the  system.  But  you  skip  over  them  and  propose  to  elect  a  mere  ministerial 
officer  who  ought  to  be  selected  because  of  his  capacity  to  do  and  to  execute.  That  is 
the  object  of  the  office  of  Superintendent.  Nor  did  I  say  that  all  teachers  ought  to  be 
elected  or  suggest  anything  of  the  kind.  I  asked,  why  do  you  pretend  that  the  Superin- 
tendent should  be  elected  when  you  do  not  propose  to  elect  the  boards  of  trustees  of  trie 
colleges  or  the  chairmen  of  the  faculties  of  the  State  institutions. 

You  do  not  recognize  the  wisdom  of  doing  that,  and  yet  they  are  State  institutions, 
high  branches  in  the  educational  system  of  the  State,  and  they  spend  the  money  of  the 
State.  You  will  not  elect  them,  and  only  a  few  can  go  to  those  institutions.  Now, 
when  you  come  to  a  branch  where  tlie  great  mass  of  the  people  can  be  benefited  you 
propose  to  put  over  the  system  a  man  who  is  elected  upon  a  low  plane  so  far  as  the  elec- 
tion is  concerned.  You  are  obliged  to  admit  that,  because  you  know  when  you  put  a  man 
into  a  political  campaign  you  are  lowering  him. 
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Mr.  Quarles:  The  Superintendent  of  Public  Instruction  is  made  president  of  the 
Board  of  Education  and  is  a  member  of  that  body.  Will  he  not  be  in  a  position  to  per- 
petuate himself  in  office? 

Mr.  Meredith:  Are  you  going  to  say  that  men  like  the  presidents  of  the  different 
institutions,  the  president  of  the  University,  or  the  chairman  of  the  faculty,  whatever  his 
title  is,  and  the  superintendent  of  the  Virginia  Military  Institute  and  of  the  Female 
Normal  School  and  those  other  institutions  are  so  low  that  they  are  not  going  to  look 
after  the  object  you  had  in  view  when  you  put  them  on  this  board;  the  object  simply 
of  getting  a  good  system?  I  say  if  they  are  of  the  high  order  of  men  I  deem  them  to  be, 
1  do  not  believe  they  will  elect  any  man  there  who  vrould  not  carry  out  the  views  that 
they  have,  and  one  who  would  not  succeed  in  placing  the  educational  system  of  this. 
State  on  a  high  plane  and  making  it  of  a  higher  order  than  it  is  at  present.  I  believe 
that  is  the  object  you  had  in  putting  them  there,  and  I  believe  that  object  will  be  at- 
tained. I  do  not  believe  that  they  will  place  a  man  there  simply  because  he  is  popular,, 
but  1  do  know,  and  you  know  also,  that  a  man  can  be  elected  in  this  State  because  he  is 
popular  and  simply  because  he  is  popular,  though  he  by  no  means  comes  up  to  the  high 
intellectual  grade  of  other  men  who  may  compete  for  the  same  office. 

I  say  when  you  have  a  small  electorate,  like  this  board  of  five  or  six  men,  of  highi 
order  themselves,  deeply  interested  in  education,  with  no  political  object  in  view,  with 
no  desire  to  advance  the  interests  of  any  particular  man.  but  simply  with  one  sole  object 
in  view,  the  advancement  of  the  educational  system  of  the  State,  they  will  unhesitat- 
ingly, I  believe,  cut  off  the  head  of  any  man  who  does  not  carry  out  the  scheme  properly 
for  the  interests  of  the  State.  Otherwise  I  should  not  vote  for  this  board.  I  should  not 
for  one  moment  think  of  voting  for  the  board  if  I  did  not  believe  that  they  would  be 
men  of  sufficient  moral  courage  to  turn  out  any  man  who  failed  to  do  what  was  beneficial 
to  the  State. 

Mr.  Withers:  The  comparison  of  the  gentleman  from  Richmond,  Mr.  Chairman, 
would  seem  to  me  to  be  as  inapt,  so  far  as  proving  the  inability  or  incapacity  of  the 
people  to  elect  the  Superintendent  of  Public  Instruction  by  that  comparison,  as  to  say, 
because  they  were  not  possibly  fitted  or  suited  to  elect  the  clerk  of  this  Convention,  there- 
fore they  ought  not  to  have  been  allowed  to  elect  the  members  thereof.  But  the  wisdom 
of  the  election  of  the  members  was  further  proved  by  the  wisdom  of  the  selection  of 
the  Secretary  and  the  various  officers  of  the  Convention. 

Then  i  will  call  the  gentleman's  attention  to  another  fact.  This  board  appoints  him 
subject  to  confirmation  by  the  Senate.  Now,  that  subjects  the  Superintendent  of  Public 
Instruction,  should  the  Senate  choose  to  take  advantage  of  it  and  he  likewise  choose  to 
take  advantage  of  it,  to  a  trade  in  each  senatorial  district  for  the  appointment  of  every 
city  and  county  superintendent  in  the  State. 

Mr.  Meredith:  My  idea  was,  when  we  reach  the  fourth  section,  to  provide  that 
he  should  be  elected  by  the  Board  of  Education. 

Mr.  Withers:    Independent  of  anybody? 

Mr.  Meredith:  Yes,  sir,  independent  of  anybody,  where  there  cannot  be  any  political 
manoeuvreing  about  it. 

Mr.  Witliers:  Then,  Mr.  Chairman,  there  is  one  other  phase.  This  superintendent 
rs  elected  by  a  board  of  nine — six  heads  of  colleges  or  institutions  of  learning,  he  him- 
self, the  Governor,  and  the  Attorney-General.  Of  those  nine  men,  six  are  elected  inde- 
pendent of  and  without  any  reference  to  their  choice  by  the  votes  of  the  people  of  the 
State.  Two  of  them  are  elected  by  the  votes  of  the  people  of  the  State,  and  the  Superin- 
tendent of  Public  Instruction  himself,  who  is  elected  by  this  board,  is  a  member  of 
several  boards  which  choose  the  very  head  that  is  to  be  a  part  of  the  Board  of  Education 
Therefore,  it  is  an  automatic,  self-creating  institution  largely,  so  far  as  the  Superin- 
tendent of  Public  Instruction  is  concerned. 

Mr.  Glass:  Will  the  delegate  from  Danville  please  point  out  anywhere  in  the  com- 
mittees report  where  the  Superintendent  of  Public  Instruction  is  made  a  member  of 
these  various  boards? 

Mr,  Withers:    No.  sir. 
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Mr.  Glass:    Well,  It  is  not  fair  to  assume  that  lie  will  be. 

Mr.  Withers:  i  will  explain  that  I  think  it  is  fair  to  assume  that,  not  feaving  made 
the  change,  it  will  be  a  reasonable  inference  and  conclusion  and  reason  for  the  Legisla- 
ture to  allow  the  boards  to  remain  as  at  present  constituted.  The  very  fact  that  in  so 
radical  a  change  in  the  construction  of  the  Board  of  Education  this  Convention  sees 
fit  to  allow  the  boards  of  the  institutions  and  heads  in  part  to  make  up  the  Board  of 
Education  is  a  fair  reason  and  it  is  a  fair  inference  and  deduction  to  conclude  that  that 
is  the  approval  of  this  Convention  upon  that  method,  and  that,  therefore,  the  law  will 
not  be  changed. 

1  am  arguing  not  as  to  what  will  be,  but  as  to  what  is,  if  this  provision  is  adopted 
and  there  is  no  change  in  the  present  law.  Therefore,  that  objection,  I  respectfully  think, 
still  holds  against  the  constitution  of  the  board. 

Now,  one  last  point  with  reference  to  the  election  of  the  Superintendent  of  Public 
Instruction  by  the  people.  There  is  nothing  of  local  prejudice  or  local  passion  or  feeling 
involved  in  that  any  more  than  in  the  election  of  Governor  or  Attorney-General  or  Sec- 
letary  of  the  Commonwealth.  Everything  that  the  gentleman  from  Richmond  has 
argued  to  show  why  the  Attorney-General  become  acquainted  with  the  people  and  be- 
comes known  by  the  people  would  improve  the  fitness  and  the  selection  of  the  Superin- 
tendent of  Public  Instruction.  If  he  should  go  from  county  to  county  and  make  himself 
knov/n  to  the  people  and  prove  by  his  conduct  of  normals  and  of  schools  and  his  explana-  I 
tion  of  the  duties  thereof,  to  the  teachers  and  those  interested  in  education,  it  would  be 
the  most  conclusive  and  convincing  reason,  and  I  believe  it  would  be  the  absolutely  final 
reason  for  the  election  of  that  man  to  the  office  of  Superintendent  of  Public  Instruction.  | 

So  far  as  I  am  concerned  (and  I  say  it  without  any  desire  here  to  be  catering  to  the  I 
dear  people),  I  believe  they  are  just  as  competent,  just  as  capable,  and  that  they  will 
exercise  just  as  faithfully  the  power  to  elect  a  proper  and  efficient  Superintendent  of  i 
Public  Instruction  as  any  board  that  we  may  select  or  any  powers  that  may  confirm  the  I 
appointment  of  that  board.  ' 

Mr.  Meredith:  Does  not  his  experience  teach  him  that  the  State  officers  are  fre- 
quently nominated  by  manipulation  in  Convention,  and  that  the  voice  of  the  people 
Is  sometimes  smothered  by  it? 

Mr.  Withers:    That  is  sometimes  the  case. 

Mr.  Meredith:  Do  you  not  know  that  in  every  convention  it  depends  very  much  [ 
on  manipulation  as  to  who  gets  the  nomination? 

Mr.  Withers:    I  do  not  think  that.    I  do  not  subscribe  to  that  doctrine.    I  believe 
that  our  caucuses  in  the  main  are  a  refutation  of  that  statement. 

I  believe,  Mr.  Chairman,  the  people  of  the  State  should  have  the  right  to  say  w?^io  ij 
shall  direct  and  control  their  entire  system  of  public  free  school  education.    That  is  the  ! 
reason  why  I  urge  the  Committee  to  adopt  this  amendment,  not  because  I  have  offered 
it,  but  because  the  gentleman  from  Appomattox  having  withdrawn  his,  this  is  practically, 
in  substance,  what  he  offered.    I  believe  the  people  of  the  State  have  the  right  to  say  j. 
who  shall  control  their  system  of  education,  and  when  they  recognize  they  have  that  j 
right  they  will  not  only  exercise  it  wisely  and  discreetly,  largely  without  any  reference  || 
to  political  combinations  and  political  manipulations,  but  the  very  fact  that  it  is  put  into 
their  hands  to  control  the  chief  official  of  that  board,  who  is  practically  the  head  of  the 
entire  system,  will  insure  their  very  best  attention  and  consideration  as  to  his  nomination 
and  election.  ;; 

It  will  do  more  than  that.    The  nearer  you  bring  to  the  home  of  the  man  whose  j| 
child  is  to  be  educated  a  direct  personal  interest  in  the  system  whereby  that  child  is  to 
get  his  education,  the  more  sure  and  the  more  apt  is  that  mian  to  take  a  personal  ^ 
interest  in  that  system,  and  the  wiser  and  the  more  considerate  will  be  his  action  there- 
upon. 

Mr.  Wise:    Mr.  Chairman,  I  want  it  distinctly  understood  that  I  am  opposed  to  the 
election  of  the  Superintendent  of  Public  Instruction  by  the  people,  not  because  I  am  | 
opposed  to  the  people,  but  because  I  believe  we  can  secure  a  better  educational  system  | 
by  having  this  officer  appointed  as  provided  in  the  report  of  the  committee.  ] 
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I  hold  in  my  liand  a  paper  that  was  given  to  me  by  the  gentleman  from  Lynch- 
burg (Mr.  Glass),  and  1  presume  it  is  correct.  It  is  a  statement  of  a  number  of  the 
States  in  the  Union  as  to  how  in  ttiose  States  this  officer  is  selected. 

In  the  State  of  Maine  he  is  appointed.  In  the  State  of  New  Hampshire  the  Gov- 
ernor appoints.  In  the  State  of  Vermont  the  General  Assembly  elects  him.  In  the 
State  of  Rhode  Island  the  State  Board  elects  him,  as  is  proposed  by  the  report  of  the 
committee.  In  the  State  of  Massachusetts  the  State  Board  appoints  him.  In  New  York 
lie  is  elected  by  the  Legislature.  In  New  Jersey  he  is  appointed  by  the  Governor.  In 
Pennsylvania  he  is  appointed  by  the  Governor.  In  Tennessee  he  is  appointed  by  the 
Governor.    In  Georgia  he  is  appointed  by  the  Governor,  and  in  Minnesota  likewise. 

Now,  sir,  I  want  to  ask  the  gentlemen  of  this  Committee,  has  there  been  any  de- 
mand from  the  people  that  this  officer  shall  be  elected  by  the  people?  I  am  here  among 
my  constituents.  I  meet  them  every  day.  They  have  expressed  their  opinions  upon 
various  subjects  which  are  being  considered  by  the  Convention,  but  not  one  of  them, 
high  or  low,  rich  or  poor,  has  expressed  to  me  his  wish  that  the  Superintendent  of  Public 
Instruction  shall  be  elected  by  the  people. 

There  are  a  number  of  gentlemen  here  who  have  been  in  a  political  canvass  in  the 
State  of  Virginia,  and  not  one  who  has  had  that  experience  would  like  to  repeat  it.  You 
know  what  a  political  canvass  is.  A  man  w^ho  is  fit  for  the  position  of  Superintendent 
of  Public  Instruction  ought  not  to  be  subjected  to  such  a  test.  He  is  unfitted  for  the 
political  arena.  What  chance  would  a  man  who  has  the  qualifications  for  the  position 
of  Superintendent  of  Public  Instruction  stand  in  a  political  canvass  with  a  practical  and 
experienced  politician?    None  in  the  world. 

The  men  who  are  fit  for  the  discharge  of  this  duty  would  not  consent  to  enter  into 
a  political  contest;  and  1  call  the  attention  of  the  gentlemen  of  this  Committee  to  the 
vvords  of  one  of  the  best  superintendents  Virginia  has  yet  had,  I  refer  to  Dr.  W.  H. 
Ruftner.  He  wrote  a  communication  which  appeared  in  the  Times  of  Richmond  yester- 
day. He  was  asked  to  give  his  opinion  upon  this  subject,  and  he  closed  his  communica- 
tion with  the  recommendation  that  this  body  would  not  make  this  a  political  office. 

The  gentleman  from  Rockingham  (Mr.  Keezell)  told  the  Convention  the  other 
day  that  the  plan  proposed  by  the  Committee  was  calculated  to  throttle  education  in 
Virginia.  I  did  not  agree  with  him,  and  nobody  else  agreed  with  him.  But  I  do  think 
that  to  require  this  officer  to  enter  every  four  years  into  a  political  contest  would  go 
far  to  destroy  the  efficiency  of  the  system.  The  people  of  Virginia  do  not  want  it. 
There  has  not  been  a  petition  sent  here  from  any  county  or  from  any  city  making  the 
demand  that  the  Superintendent  of  Public  Instruction  shall  be  elected  by  the  people. 
Who  is  better  able  to  select  a  man  competent  to  discharge  the  duties  of  Superintendent 
of  Public  Instruction — the  ordinary  voter  or  this  board,  composed  of  the  highest  and 
the  most  intelligent  educators  in  Virginia. 

What  is  it  the  people  want?  They  want  an  efficient  system  of  education.  How  are 
you  to  get  it?  By  placing  the  selection  of  the  Superintendent  of  Public  Instruction  in 
the  hands  of  men  who  are  qualified  to  discharge  that  duty.  The  board  provided  for  by 
the  committee  is  the  best  that  can  be  selected  for  that  purpose.  The  people,  I  say, 
do  not  want  him  elected  by  popular  vote,  and  I  hope  the  members  of  the  committee  will 
vote  down  this  proposition. 

Mr.  Dunaway:  Mr.  Chairman,  I  had  not  expected  to  say  anything  in  regard  to  this 
matter,  and  I  should  not  have  said  anything,  but  I  understand  that  a  majority  of  the 
Committee  on  Education  are  willing  to  make  a  change  in  their  report.  So  long  as  a 
majority  of  the  Committee  stood  by  the  report  I  should  not  have  said  a  word,  but  as  I 
understand  there  is  a  willingness  on  their  part  to  make  a  departure  upon  this  subject, 
there  are  just  two  or  three  things  that  I  wish  to  say  as  plainly  and  as  briefly  as  I  can. 

There  are  three  ways  in  which  the  State  Superintendent  of  Public  Instruction  may 
be  selected:  One,  by  the  Legislature  of  Virginia  as  at  present;  another,  that  recomr 
mended  in  this  report  by  the  Board  of  Education  as  proposed  to  be  constituted  here. 
Another  proposed  is  to  have  him  chosen  by  a  popular  election. 


1112 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


Now,  sir,  for  my  part  I  would  prefer  to  have  it  just  as  it  is  and  as  we  have  had  it 
since  we  have  had  a  system  of  public  school  education  in  Virginia.  My  preference  is  to 
have  this  officer  selected  by  the  Legislature  of  Virginia.  I  shall  not  offer  that  amend- 
ment; 1  shall  not  propose  it  here  as  a  substitute,  but  if  any  other  gentleman  sees  fit  to 
make  that  proposition,  1  shall  vote  for  it  most  heartily.  It  is  a  proposition,  not  exactly 
midway,  but  between  the  other  two  propositions. 

I  feel  the  force  of  the  arguments  which  have  been  made  by  the  twu  gentlemen  from 
Richmond  as  opposing  the  choosing  of  this  officer  in  a  popular  election.  I  shall  not  go 
over  the  ground  they  have  covered. 

Mr.  Wise:  I  should  like  to  say  to  the  gentleman  from  Lancaster  that  so  far  as  I 
am  concerned  I  should  not  object  to  continuing  the  selection  of  this  officer  as  it  is  now— 
by  the  General  Assembly. 

Mr.  Dunaway:  But  the  gentleman  is  very  much  opposed  to  having  this  officer 
chosen  by  popular  vote. 

1  feel  the  force  of  the  arguments  which  have  been  made  by  the  two  gentlemen  from 
Richmond.  I  shall  not  attempt  to  restate  their  arguments  because  they  have  stated 
them  fully  and  more  ably  than  I  could.  But  I  rely  upon  the  arguments  those  two  gentle- 
men have  made,  and  am  opposed  to  the  popular  election  of  the  Superintendent  of  Public 
Instruction. 

Now,  the  other  scheme  takes  the  selection  as  far  away  from  the  people  as  it  can 
be  gotten.  If  the  members  of  the  Committee  will  give  attention,  I  will  show  them 
that  he  is  removed  not  in  the  second  or  third  or  fourth  degree,  but  in  the  fifth  degree 
from  the  choice  of  the  people.  Let  us  see  how  it  is.  The  Governor  is  elected  by  the 
people.  The  Governor  appoints  the  boards  of  visitors  of  these  institutions.  There  is  the 
second  degree.  The  boards  of  visitors  choose  the  faculties.  There  is  the  third  degree. 
The  faculty  choose  the  chairman.  There  is  the  fourth  degree.  And  the  chairmen  of 
these  faculties  and  the  presidents  of  these  institutions,  in  the  fifth  degree  removed  from 
the  people,  choose  one  of  the  most  important  officers  of  the  State  government. 

I  shall  not  attempt  an  argument  to  show  the  force  of  this  objection.  I  think  the 
oare  statement  of  the  cumbrous  and  far-removed  manner  in  which  we  get  at  the  selec- 
tion of  the  State  Superintendent  is  argument  enough  without  attempting  any  other. 

Mr.  Quarles:  I  understand  your  argument  to  be  that  the  further  you  remove  the 
election  from  the  people  the  worse  it  is? 

Mr.  Dunaway:    I  do  so  contend.  ' 

Mr.  Quarles:    Then  is  it  not  true  that  the  closer  you  get  to  them  the  better? 

Mr.  Dunaway:  That  does  not  follow.  I  want  to  get  near  enough  to  the  people 
while  avoiding  the  objections  which  have  been  named  by  the  two  gentlemen  who  have 
preceded  me.  We  have  many  officers  who  are  elected  by  the  Legislature  of  Virginia. 
The  members  of  the  General  Assembly  are  chosen  by  the  people  and  can  well  represent 
the  people. 

Now,  objection  will  be  made  to  a  choice  by  the  General  Assembly  because,  it  is  said 
when  the  General  Assembly  meets,  you  will  have  various  candidates  here  and  organized 
lobbies  before  the  Legislature  of  Virginia.  Well,  sir,  if  you  have  the  election  made  by 
the  board  constituted  as  it  is  now  in  the  report,  you  do  not  get  rid  of  the  lobbies  at  ail.  j 
You  will  have  the  same  lobbies  and  the  same  influence  brought  to  bear  upon  the  Board  I 
of  Education  that  you  would  have  brought  to  bear  on  the  members  of  the  General  As- 
sembly. J 

Mr.  Meredith:    The  gentleman,  I  presume,  has  served  on  boards  of  trustees  of  insti- 
tutions, and  he  has  never  seen  lobbies.    He  has  had  testimonials  presented  to  him. 

Mr.  Dunaway:    I  have  never  served  on  such  boards.    That  is  a  mistake.  ! 

Mr.  Meredith:  The  experience  of  those  of  us  who  have  thus  served  is  that  we  never 
see  a  lobby.  We  have  written  testimonials  or  printed  testimonials,  or  some  one  speaks 
to  us,  but  a  lobby  in  connection  with  the  selection  of  such  professors  in  unknown. 

Mr.  Dunaway:  The  gentleman  is  connected  with  the  Richmond  College  and  per- 
haps with  some  other  institution  of  that  kind.  When  it  comes  to  the  election  of  an 
officer  or  a  president  of  such  an  institution,  he  will  not  have  that  influence  brought  to 
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bear  upon  him  and  the  other  gentlemen  of  the  board  of  trustees  that  would  be  brought 
to  bear  in  the  choice  of  a  Superintendent  of  Public  Instruction  for  the  Commonwealth 
of  Virginia. 

I  will  venture  the  assertion  that  you  may  have  him  chosen  by  any  body  of  citizens 
that  you  may  select,  and  you  will  have  these  lobbies.  There  will  be  a  number  of  gen- 
tlemen desiring  to  secure  the  place.  Each  one  will  have  his  friends.  These  persistent 
friends  will  come  before  the  members  of  the  State  Board,  and  you  will  not  at  all  get  rid 
of  it. 

Now,  Mr.  Chairman,  I  rose  not. for  the  purpose  of  making  any  lengthy  argument, 
but  simply  to  make  a  few  plain  statements.  I  am  opposed  to  the  election  of  the  Super- 
intendent of  Public  Instruction  by  the  people.  I  am  opposed  to  his  selection  by  this 
board,  so  far  removed  from  the  people.  I  am  in  favor  of  his  selection  by  the  General 
Assembly  of  Virginia. 

Mr.  Marshall:  Mr.  Chairman,  I  assume  that  there  are  but  few  people  in  this 
State  who  are  hostile  to  the  public  free  school  system.  If  there  is  anything  in  our  State 
government  that  is  firmly  fixed  in  the  mind,  conscience  and  heart  of  the  great  masses 
of  this  Commonwealth,  it  is  the  public  free  system.  I  assume,  therefore,  that  every 
gentleman  upon  this  floor  is  actuated  by  high,  patriotic  motives  in  regard  to  this  great 
question. 

I  will  say  frankly  that  I  have  not  sympathized  with  the  assaults  that  have  been 
made  upon  the  distinguished  gentleman  from  Rockingham,  for  this  reason.  A  gentleman 
who  shows  his  faith  by  his  works,  he  himself  being  a  patron  of  the  public  schools,  is 
entitled  to  give  his  opinion  as  to  the  practical  working  of  the  system,  and  I  rank  the 
judgment  of  such  men  along  much  higher  than  that  of  gentlemen  who,  however,  able, 
Uowever  capable,  and  in  many  respects  and  in  many  things  possibly  more  capable,  who 
are  not  better  situated  to  pass  judgment  upon  this  question  than  the  gentleman  from 
Rockingham. 

Now,  it  was  not  my  fortune  to  be  educated  in  the  public  schools.  I  lived,  as  the 
gentleman  from  Richmond  says,  anterior  to  that  day.  I  acquired  the  rudiments  or  ele- 
ments of  knowledge,  if  I  have  any,  by  the  dull  glare  of  a  pine  knot.  I  had  not  the 
superior  advantages  that  many  of  you  gentlemen  have  had.  But  I  have  a  very  lively 
interest  in  this  question,  and  I  would  not  for  one  moment  do  anything  to  impede  the 
upbuilding  of  this  system  that  is  to  bring  the  gladsome  rays  of  learning  to  all  the 
children  of  this  Commonwealth.  Nor  do  I  believe  that  when  you  purify  the  suffrage  of 
this  State,  as  we  hope  to  do,  we  should  not  at  the  same  time  give  to  the  people  of  this 
Commonwealth  the  right  to  choose  their  public  officials.  With  a  purified  electorate,  as 
the  gentleman  from  Danville  has  well  said,  if  this  is  brought  to  the  hearthstone  of  the 
people,  they  will  see  to  it  that  you  have  a  capable  and  efficient  Superintendent  of  Public 
Instruction  if  you  let  them  have  a  voice  in  the  election  of  that  official. 

According  to  the  provisions  of  the  committee's  report,  this  State  board  itself  may 
be  made  a  foot-ball  in  the  hands  of  any  party  in  this  State,  because  its  constitutional 
functions  cease  when  the  Legislature  ceases  to  make  appropriations  to  the  institutions 
thereon  represented.  The  time  may  come  when  possibly  there  may  occur  what  has  been 
notably  the  case  in  North  Carolina,  where  the  Legislature  has  withheld  appropriations 
that  had  been  continued  through  a  long  series  of  years  to  certain  kinds  of  its  public 
institutions  of  like  character.  Then  the  board  would  be  narrowed  down  to  the  repre- 
sentatives of  just  those  to  whom  you  did  make  appropriations.  It  is  not  stable,  certain 
or  fixed  according  to  the  very  provisions  of  the  proposed  Constitution. 

I  am  certain  that  the  people  who  are  capable  of  electing  and  who  do  elect  a  Gov- 
ernor, a  Lieutenant-Governor,  and  an  Attorney-General,  will  be  able  to  elect  a  Superin- 
tendent of  Public  Instruction,  and  an  examination  of  their  work  for  the  last  thirty  years 
will  show  that  the  plain  people  in  this  State  have  elevated  men  to  those  offices  who  com- 
pare favorably  with  the  gentlemen  who  have  been  elected  by  the  Legislature  to  the  office 
of  Superintendent  of  Public  Instruction  in  this  State.  I  say  that  is  the  experience  we 
have  had;  and  if  you  purify  the  electorate,  is  there  any  reason  why  the  people  shall  not 
retain  this  power  in  their  own  hands? 
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It  is  said  by  the  gentleman  from  Richmond  that  it  requires  expert  knowledge.  Pos- 
sibly that  is  so.  The  people  have  recently  had  an  opportunity  to  elect  and  did  elect  a 
hundred  experts  as  members  on  this  floor  to  make  a  Constitution.  They  have  elected, 
as  we  are  pleased  to  say,  a  fairly  creditable  body,  men  of  average  intelligence,  to  form 
the  organic  law  of  their  State,  and  is  it  possible  that  they  would  have  less  interest  in  the 
election  of  the  principal  officer  of  the  public  school  system  of  this  State? 

Now,  Mr.  Chairman,  when  we  do  these  things  we  ought  to  entrust  power  with  the 
people.  They  are  capable.  They  are  efficient  and  amply  qualified  to  elect  this  and  all 
other  public  officials. 

Mr.  Meredith:  Is  there  not  this  difference:  Each  one  of  us  was  elected  in  our  own 
locality,  where  we  have  more  or  less  of  name  or  reputation.  Here  you  propose  to  elect 
a  Superintendent  of  Public  Instruction,  not  a  public  man  in  the  ordinary  sense  of  the 
term,  who  is  to  be  as  well  known  in  Craig  as  he  is  in  New  Kent,  as  well  known  in  Rich- 
mond as  in  Front  Royal.  There  is  a  difference  between  selecting  purely  local  candi- 
dates, as  we  were  selected.  You  put  the  burden  upon  the  people  of  choosing  a  man  as 
to  whom  they  are  not  apt  to  have  that  knowledge  that  the  different  localities  have  as  to 
their  lawyers. 

Mr.  Marshall:  That  applies  to  any  officer  they  elect  now.  It  applies  to  the  Gover- 
nor, the  Lieutenant-Governor,  the  Attorney-General.  I  am  not  saying  that  these  gentle- 
men have  not  been  known  outside  of  their  respective  localities,  but  the  fact  is  that  the 
people  have  made  creditable  selections  wherever  they  have  had  an  opportunity  to  do  so, 
and  they  will  do  so  in  this  instance  if  you  grant  them  the  opportunity. 

Mr.  James  W.  Gordon:  I  move  to  amend  section  3  by  inserting  after  the  word  "law," 
in  line  3,  the  words: 

Provided,  he  shall  not  be  a  member  of  the  board  of  visitors  or  faculty  of  any  institu- 
tion which  is  represented  on  the  Board  of  Education. 

Mr.  Thorn:  There  is  some  dispute  among  members  around  me  as  to  the  exact  pur- 
pose and  reason  of  your  amendment.  I  should  like  to  ask  if  this  is  not  the  reason.  The 
present  statute  provides  that  the  Superintendent  of  Public  Instruction  shall  be  ex-officio 
,a  member  of  the  various  boards  of  trustees  of  the  educational  system  of  the  State,  and 
that  gives  him  a  voice  in  the  election  of  chairman  of  the  faculty  or  president  of  the 
various  institutions,  who  in  turn  would  vote  for  him.  It  is  your  object  to  obviate  that 
difliculty? 

Mr.  James  Gordon:  That  is  exactly  the  object,  sir,  and  I  think  it  does  obviate 
it.  I  am  perfectly  willing  to  accept  this,  which  has  just  been  handed  me  by  the  gentle- 
man from  Richmond  (Mr.  Meredith).  I  am  willing  to  substitute  for  my  amendment,  as 
it  may  be  a  little  more  specific,  the  following: 

The  Superintendent  of  Public  Instruction  shall  not  during  his  term  of  office  be  a 
member  of  the  board  of  trustees  of  any  of  the  institutions  above  named. 

If  that  meets  the  objection  I  am  perfectly  willing  to  have  it  inserted  in  lieu  of  my 
amendment. 

The  amendment  was  agreed  to. 

The  Chairman:  The  next  amendment  is  the  one  offered  by  the  gentleman  from 
Danville  (Mir.  Withers). 

Mr.  W.  A.  Anderson:  I  move  to  amend  the  amendment  offered  by  the  gentleman 
from  Danville  by  striking  out  the  words  "at  the  same  time  as  the  Governor"  and  insert- 
ing the  words  "by  the  General  Assembly,"  the  effect  of  which  would  be  to  provide  that 
the  Superintendent  of  Public  Instruction  shall  be  elected  by  the  General  Assembly. 

I  will  detain  the  Convention  for  only  a  moment.  I  cannot  hope  to  add  anything  to 
the  very  clear  statement  of  the  argument  in  favor  of  this  amendment  submitted  by  the 
gentleman  from  Lancaster  (Mr.  Dunaway),  and  also  to  the  argument  of  miy  friend  from 
Hichmond  city  (Mr.  Wise),  and  my  friend  from  Richmond  city  (Mr.  Meredith),  both  of 
which,  though  submitted  in  support  of  a  different  proposition,  re-enforce  the  views  pre- 
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sented  by  the  gentleman  from  Lancaster  in  favor  of  a  different  election  of  the  Superin- 
tendent of  Public  Instruction  than  that  proposed  by  the  gentleman  from  Danville. 

I  was  at  first,  Mr.  Chairman,  very  much  inclined  to  support  the  election  of  this 
official  by  popular  vote,  but  I  think  the  objections  to  that  course  of  procedure,  so  forci- 
bly pointed  out  by  the  gentleman  from  Richmond  (Mr.  Meredith),  are  unanswerable. 
There  is  no  office,  in  my  judgment,  which  this  Constitution  will  provide  for  who  will 
require  qualifications  and  qualities,  intellectual  and  practical,  so  rare  as  those  that  will 
be  devolved  upon  the  Superintendent  of  Public  Instruction — abilities  and  talents  that 
can  far  more  frequently  be  found  in  the  man  who  is  capable  of  ably  and  efficiently 
administering  the  office  of  Chief  Executive  of  the  State. 

It  is  necessary,  sir,  that  he  shall  not  only  have  great  executive  ability,  but  great 
administrative  ability.  He  should  rise  above  the  ordinary-  questions  and  influences  of 
party  politics.  He  will  be  placed  in  charge  of  the  greatest  engine  for  good  or  evil  to  our 
people  that  this  Constitution  can  create. 

I  believe,  sir,  that  we  can  more  safely  entmst  his  selection  to  the  representatives 
of  the  people  than  we  can  to  the  people  en  masse;  and  I  believe  we  can  more  safely 
entrust  his  selection  to  the  General  Assembly  than  to  any  board,  even  one  consisting  of 
the  men  of  the  great  talent  and  ability  suggested  by  the  report  of  the  committee. 

It  is  true  that  the  General  Assembly  may  make  mistakes,  but,  sir,  they  can  correct 
those  mistakes.  I  believe  that  they  can  be  safely  and  that  they  have  been  safely 
entrusted  with  this  great  duty. 

Mr.  Chairman,  I  have  had  the  pleasure  of  knowing  intimately  throughout  my  life- 
time that  great  man  who  was  the  organizer  of  the  public  school  system  of  Virginia, 
William  Henry  Ruffner.  He  does  not  possess  those  qualities,  those  attractions,  which 
often  blind  the  public  mind  to  defects  of  character  or  imperfections  in  the  qualities  of 
men.  I  have  no  idea  he  ever  would  have  been  selected  if  the  question  as  to  who  should 
fill  this  position  had  been  submitted  to  a  vote  of  the  people  of  Virginia,  nor  do  I  believe 
that  his  equally  worthy  and  eminently  capable  successor,  Dr.  J.  L.  Buchanan,  would 
ever  have  been  selected  if  it  had  been  submitted  to  popular  vote. 

I  fear,  sir,  that  we  will  make  a  mistake  if  we  embody  in  our  Constitution  as  a  cast- 
iron  provision  that  the  Superintendent  of  Public  Instruction  shall  be  selected  by  a  board 
which  may  be  frequently  constituted  of  men,  a  majority  of  whom  have  no  peculiar  quali- 
fication for  the  selection  of  such  an  officer.  I  fear  it  w^ould  be  a  dangerous  experiment, 
and  it  is  an  experiment  to  entrust  such  powers  tc  a  board  over  whom  the  people  wall 
have  no  control  whatever.  I  think  we  can  more  safely  and  more  wisely  entrust  it  to  the 
representatives  of  the  people,  who  are  responsible  to  them  and  whose  exercise  of  this 
great  power  they  can  control,  and  will  control.  If  a  mistake  is  made  it  will  be  the  fault 
of  the  people  in  selecting  such  representatives,  and  one  which  they  will  remedy  as  soon 
as  they  have  an  opportunity,  whereas  if  a  mistake  is  made  by  this  board  and  an  incom- 
petent man  is  placed  at  the  head  of  your  public  school  system  in  this  State,  it  will  be 
much  more  difficult  to  get  that  same  board  to  reverse  its  action. 

IMr.  Chairman,  this  is  one  of  the  most  important  subjects  that  can  come  before  this 
body.  The  experience  of  other  States  has  shown  that  the  success  of  their  school  system 
has  been  accomplished  in  proportion  to  the  efficiency  of  supervision;  that  intelligent, 
wise,  experienced  supervision  is  necessary  to  the  success  of  the  public  school  system. 

Mr.  Wise:  I  do  not  wish  to  interfere  mth  your  argument,  but  allow  me  to  call  your 
attention  to  the  fact  that  the  committee  does  not  give  this  board  absolutely  the  right  to 
appoint.  It  shall  be  done  subject  to  the  confirmation  of  the  Senate,  and  the  Senate,  of 
course,  represents  the  people. 

Mr.  W.  A.  Anderson:  Mr,  Chairman,  we  all  know  how  rarely  it  is  that  the  Senate 
overrules  the  judgment  of  any  appointing  power.  I  would  rather  entrust  this  power  as 
an  original  exercise  of  power  to  the  whole  of  the  representatives  of  the  people  than  to 
place  it  as  a  negative  upon  the  appointing  power  in  the  Senate.  I  think  we  could  more 
safely  do  it,  because  when  you  repose  great  responsibilities  in  the  representatives  of  the 
people  I  think,  as  a  rule,  you  can  more  safely  entrust  them  to  wisely  and  patriotically 
administer  those  responsibilities. 
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As  was  suggested  so  forcibly  by  the  gentleman  from  Amherst  (M,r.  Campbell),  it 
seems  to  me,  sir,  that  this  is  a  safe  and  wise  middle  course  between  the  competing  propo- 
sitions, and  one  that  will  more  certainly  insure  the  selection  of  a  competent  and  effi- 
cient guardian  of  the  public  school  system  of  Virginia  than  we  are  likely  to  procure 
from  any  other  plan  which  has  been  proposed. 

The  great  objection  to  the  selection  of  this  high  officer  by  the  people  is,  as  was 
pointed  out  by  the  gentleman  from  Richmond  (Mr.  Meredith),  that  it  will  inevitably 
result  in  the  determination  of  the  question  as  to  who  shall  fill  this  position  by  the  action 
of  a  political  convention,  the  nominating  convention  of  the  dominant  party,  whatever  it 
may  be,  in  the  State. 

Mr.  Keezell:  Would  not  the  same  result  follow,  so  far  as  the  Legislature  is  con- 
cerned, if  he  is  elected  by  that  body?  Would  he  not  be  selected  in  a  conference  or 
caucus  of  the  dominant  party  in  the  Legislature? 

Mr.  W.  A.  Anderson:  I  think  that  would  be  the  result,  sir;  but  does  it  follow  that 
the  General  Assembly  would  be  governed  by  such  considerations  as  might  control  a 
nominating  convention?  If  the  gentleman  had  waited  but  a  moment  I  would  have  stated 
my  belief  on  that  point.  The  objection  to  an  election  by  the  people  was  pointed  out  by 
the  gentleman  from  Richmond,  and  I  refer  to  it  now  merely  for  the  purpose  of  rein- 
forcing the  argument  that  has  been  urged  in  favor  of  an  election  by  the  General 
Assembly. 

Now,  sir,  when  the  political  convention  assemble  for  the  purpose  of  nominating  a 
State  ticket  they  are  often  not  so  much  concerned  by  the  question  as  to  the  superior 
qualifications  of  the  candidates  before  them  for  these  high  honors  as  by  the  considera- 
tion of  the  residence  and  localities  from  which  the  candidates  come. 

I  do  not  think  that  that  consideration  will  govern  the  General  Assembly  at  all.  I 
believe  that  when  any  General  Assembly  comes  to  discharge  this  duty,  if  it  finds  that 
the  man  in  Virginia  who  is  best  fitted  for  filling  this  office  comes  from  the  very  same 
county,  the  very  same  town,  the  very  same  precinct  from  which  the  Governor  comes,  it 
will  take  that  man  and  elevate  him  to  this  position,  and  that  is  what  ought  to  be  done, 
for  the  reason  that  the  qualities  and  qualifications  essential  for  the  proper  discharge  of 
the  duties  of  the  position  are  so  very  rare,  and  the  proper  and  efficient  discharge  of  those 
duties  so  vastly  important  to  the  Commonwealth  that  the  very  best  man  to  be  found 
within  his  limits  should  always  be  selected  regardless  of  local  or  even  of  party  con- 
siderations. 

We  have  safely  trusted  the  General  Assembly  in  the  past,  as  a  rule,  with  the  exer- 
cise of  this  power  of  selection.  I  believe,  sir,  that  we  can  trust  to  the  patriotism,  the 
intelligence,  and  the  impartial  exercise  of  this  power  by  the  General  Assemblies  of  the 
future. 

Mr.  Glass:  Mr.  Chairman,  I  shall  occupy  a  very  few  minutes  of  the  Committee's 
time,  because  I  realize  that  we  want  to  vote  upon  this  question,  and  it  is  nearing  the 
hour  of  adjournment. 

As  pertinent  to  the  amendment  proposed  by  the  distinguished  delegate  from  Rock- 
bridge (Mr.  Anderson),  and  by  way  of  statement  that  may  be  useful  to  the  Committee 
in  coming  to  a  decision  upon  this  question,  I  desire  to  state  very  briefly  and  as  sue 
cinctly  as  possible  some  of  the  considerations  that  governed  the  committee  in  providing 
that  the  Superintendent  of  Public  Instruction  should  be  elected  as  set  out  here. 

Both  of  the  delegates  from  Richmond  who  have  spoken  have  stated  very  forcibly 
many  of  the  objections  held  by  members  of  the  committee  to  his  election  by  a  vote  of 
the  people.  I  would  simply  add  to  what  has  been  said  by  those  distinguished  gentlemen 
a.  further  consideration  that  governed  some  members  of  the  committee,  to-wit:  that  the 
Superintendent  of  Public  Instruction,  if  elected  by  the  people,  would  practically  perpetu- 
ate himself  in  office  in  his  canvass  for  re-election  to  that  position  by  traversing  the 
State  from  one  end  to  the  other,  and,  if  he  should  be  a  man  of  political  ingenuity,  mak- 
ing compacts  with  the  various  county  superintendents  to  re-appoint  them  to  their  posi- 
tions in  return  for  the  favor  of  their  influence  and  support  at  the  election.    I  do  not 
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care  to  add  anything  further  to  what  the  gentlemen  from  Richmond  have  urged  in  that 
regard. 

Now,  as  to  the  amendment  proposed  by  the  distinguished  delegate  from  Rock- 
bridge, I  will  state  the  considerations  which  largely  governed  members  of  the  com- 
mittee upon  the  question  of  continuing  the  election  of  the  Superintendent  of  Public 
Instruction  by  the  General  Assembly.  It  will  be  noted  (and  I  want  the  especial  atten- 
tion of  the  Committee  of  the  Whole  to  this  point)  that  one  branch  of  the  General  As- 
sembly is  made  by  this  report  a  party  to  the  selection  of  the  Superintendent  of  Public 
Instruction.   He  must  first  be  confirmed  by  the  Senate. 

Now,  then,  as  to  the  propriety  of  continuing  the  present  policy  of  his  election  by 
the  General  Assembly.  The  delegate  from  Rockbridge  has  been  a  member  of  the  Gen- 
eral Assembly.  He  knows  something  of  the  processes  which  prevail  in  the  election  of 
the  basement  officers  and  the  Superintendent  of  Public  Instruction.  I  know  that  the 
consideration  of  their  efficiency  is  the  very  last  consideration  which  prevails  with  the 
General  Assembly.  Why?  "You  tickle  me  and  I  tickle  you,"  is  the  process,  "You  vote 
for  my  man  for  State  Treasurer  and  I  will  vote  for  your  man  for  Superintendent  of  the 
Penitentiary."  "You  vote  for  my  man  for  Auditor  of  Public  Accounts  and  I  will  vote  for 
your  man  for  Superintendent  of  Public  Instruction." 

Moreover,  I  dare  say  this  without  offense  (or,  if  It  be  offense,  let  it  be  offense),  a 
considerable  majority  of  the  members  sent  to  the  General  Assembly  are  incapable  of 
selecting  a  competent  school  superintendent.  I  have  been  here  with  them;  I  have 
affiliated  with  them,  and  I  may  be  modest  enough  to  class  myself  among  those  very 
people.  What  do  I  know  about  the  skill  and  other  ctuallfications  of  a  man  for  Superin- 
iendent  of  Public  Instruction  in  this  State?  That  was  a  consideration  which  governed 
the  committee  In  rejecting  the  present  plan. 

Now,  that  is  all  I  have  to  say.  I  thought  it  was  due  to  state  to  this  Committee  what 
were  some  of  the  considerations  which  prompted  this  manner  of  a  report. 

The  Chairman:    The  question  is  on  the  pending  amendment. 

The  amendment  to  the  amendment  was  rejected. 

The  Chairman:  The  question  recurs  on  agreeing  to  the  amendment  proposed  by  the 
gentleman  from  Danville. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  just  one  word.  I  promise  to  occupy  not  more 
than  a  minute  before  the  committee  votes. 

I  wish  to  call  attention  to  the  fact  that  by  a  provision  in  section  5  of  the  report 
the  committee  has  shown  its  willingness  to  trust  the  people  with  the  selection  of  school 
trustees,  the  least  imiportant  of  the  school  officials.  Nov/,  It  does  seem  to  me  that  if 
the  people  are  competent  to  elect  school  trustees  (and,  by  the  way,  I  disagree  with 
the  proposition  that  it  is  expedient  they  should  be  thus  chosen)  they  are  certainly  com- 
petent to  select  the  most  important  school  official. 

Mr.  Glass:  Per  contra,  if  they  are  competent  to  select  the  more  important  school 
official  they  are  competent  to  select  the  less  important. 

Mr.  R.  Walton  Moore:  The  point  I  make,  and  I  repeat  It,  is  that  there  is  evidently 
great  inconsistency  In  allowing  the  people  to  select  school  trustees,  and  then  saying, 
upon  some  consideration  or  other,  the  people  ought  not  to  be  allowed  to  select  the 
superior  officials  who  are  in  charge  of  the  general  system  of  public  education. 

Mr.  James  W.  Gordon:  I  suggest  to  the  gentleman  that  the  very  reason  why  the 
committee  made  that  report  was  because  the  Superintendent  of  Public  Instruction  Is 
such  an  important  official. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  it  strikes  me  that  the  more  important  an 
official  the  more  Interested  the  people  are  in  the  office,  and  the  more  reason  there  is 
why  the  people  should  be  closely  related  to  the  election. 

I  do  not  see  anything  in  the  argument  of  my  distinguished  friend  from  Rockbridge 
(Mr.  Anderson)  which  militates  against  that  position.  He  says  we  must  have  experts 
in  this  office.  I  have  no  criticism  to  make  upon  dead  men  who  have  filled  this  office 
or  upon  living  men  who  have  filled  it,  but  I  ask,  in  choosing  the  five  men  who  have 
served  in  the  office  of  Superintendent  of  Public  Instruction,  how  many  experts  have 
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been  secured  under  the  present  plan?  The  people  had  nothing  directly  to  do  with  it. 
They  were  elected  by  the  General  Assembly.  Election  by  the  General  Assembly  has  not 
proved  absolutely  satisfactory.  I  prefer  to  follow  the  committee  in  discarding  that 
method,  but  I  cannot  follow  the  committee  in  declining  to  place  the  election  with  the 
people.  Let  me  again  refer  to  the  office  of  Attorney-General  as  an  illustration.  That 
officer  is  expected  to  possess  special  technical  and  professional  qualifications.  We  have 
trusted  the  people  to  fill  that  office.  Have  the  people  failed  in  their  duty?  Have  they 
not  usually  elected  an  able  and  efficient  lawyer  who  has  discharged  the  duties  of  the 
office  satisfactory? 

When  we  are  willing  to  trust  them  to  elect  a  man  with  the  necessary  high  qualifi- 
cations to  the  office  of  Governor,  and  one  having  other  high  qualifications  to  the  office  of 
Attorney-General,  why  should  we  not  be  willing  to  trust  them,  as  deeply  interested  as 
they  are  in  school  miatters,  to  elect  the  right  sort  of  men  to  the  office  of  Superintendent 
of  Public  Instruction. 

As  stated  this  morning,  there  have  been  no  petitions  presented  here,  but  from  what. 
I  have  seen  in  the  public  press  and  from  what  I  have  heard  in  my  own  section — front 
all  that  has  come  to  my  knowledge  in  various  ways — I  think  it  is  the  hope  of  our 
constituents,  that  we  will  permit  them  to  more  directly  control  the  government  of  this. 
State  in  some  departments  than  is  at  present  permitted,  or  than  will  be  possible  if  the 
committee's  report  is  adopted.  And  I  speak  not  as  a  politician  or  as  one  expecting  to  be 
a  candidate  for  any  office. 

The  Chairman:  The  Secretary  will  state  the  pending  amendment,  offered  by  the 
gentleman  from  Danville  (M^r.  Withers). 

The  Secretary:  After  the  word  "Instruction,"  in  line  1  of  section  3,  it  is  proposed 
to  insert : 

Shall  be  elected  at  the  same  time  as  the  Governor  and;  .  ,. 

So  that,  if  amended,  the  clause  will  read:  .  •  / 

The  Superintendent  of  Public  Instruction  shall  be  elected  at  the  same  time  as  the 
Governor  and  shall  hold  office  for  a  term  of  four  years,  etc. 

TTie  amendment  was  agreed  to,  there  being,  on  a  divison,  ayes  33,  noes  21. 

The  CommJttee  rose  and  the  President  resumed  the  chair,  whereupon,  the  Conven- 
tion, on  motion  of  Mr.  P.  W.  Campbell,  adjourned  until  to-morrow,  Tuesday,  November 
19,  1901,  at  10  o'clock. 


TUESDAY,  November  19,  1901. 

,      The  Convention  met  at  10  o'clock  A.  M. 

Prayer  by  Rev.  P.  T.  Warren,  of  Pamplin,  Va. 

On  motion  of  Mr.  Mcllwaine,  the  Convention  resolved  itself  into  Committee  of  the 
Whole  for  the  further  consideration  of  the  report  on  Education  and  Public  Instruction, 
Mr.  Parks  in  the  chair. 

The  Chairman:  The  first  matter  of  business  before  the  Committee  is  the  amend- 
ment offered  by  the  gentleman  from  Appomattox  (Mr.  Flood).  The  Secretary  will  read 
the  amendment. 

The  Secretary:    It  is  proposed  to  substitute  for  section  3  the  following: 

The  Superintendent  of  Public  Instruction  shall  be  elected  at  the  same  time  and  in 
the  same  manner  the  Governor  is  elected.  He  shall  hold  office  for  a  term  of  four  years, 
and  his  duties  and  compensation  shall  be  fixed  by  law.  He  shall  be  ex-officio  president 
of  the  State  Board  of  Education. 
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Mr.  Wise:  I  simply  wish  to  make  an  inquiry.  Is  that  proposed  as  a  substitute 
for  the  amendment  of  the  gentleman  from  Danville  (Mr.  Withers),  which  was  adopted 

yesterday? 

Mr.  Withers:  I  will  say  in  explanation  to  the  gentleman  from  Richmond  that  the 
amendment  of  the  gentleman  from  Appomattox  simply  has  in  addition  to  the  amendment 
adopted  yesterday  by  the  Committee  of  the  \Aniole  the  words,  "and  in  the  same  man- 
ner," so  as  to  read:  "At  the  same  time  and  in  the  same  manner."  So  far  as  I  am  individ- 
ually concerned  I  do  not  see  but  that  the  addition  of  the  words,  "and  in  the  same  man- 
ner," is  a  perfection  of  the  verbiage  possibly  of  the  original  amendment. 

Mr.  Meredith:    I  desire  to  add  these  words: 

And  his  duties  shall  be  determined  by  the  Board  of  Education. 

Mr.  Meredith:  I  wish  to  say  one  word,  sir.  The  Committee  of  the  W^iole  were  very 
patient  with  me  yesterday,  and  I  should  not  trespass  upon  their  time  this  morning" 
except  for  the  fact  that  I  believe  this  is  such  an  important  matter  to  so  large  a  number 
of  the  citizens  of  this  State  it  is  the  duty  of  every  man  to  go  as  far  as  possible  to 
stop  what  he  deems  so  grand  an  error. 

Kow,  let  us  see  what  is  the  result  of  the  present  condition  of  affairs.  You  have  a 
Board  of  Education.  You  have  adopted  the  idea  of  requiring  very  great  qualifications 
for  the  purpose  of  having  a  board  to  assist  in  the  public  school  education  of  this  State. 
You  first  started  with  the  idea  that  they  should  choose  the  Superintendent.  You  have 
now  prescribed  by  the  vote  on  yesterday  that  the  Superintendent  shall  be  elected  by  the 
people.  You  propose  to  provide,  in  addition  to  that,  that  his  duties  shall  be  fixed  hy 
the  Legislature.  Will  any  man  tell  me  what  will  be  the  benefit  of  that  Board  of  Edu- 
cation? 

Now,  it  is  proposed  to  have  a  man  absolutely  independent  of  the  Board  of  Education, 
both  as  to  his  election  an  das  to  his  duties.  They  will  have  to  sit  there  as  mere  dum- 
mies; they  will  have  no  control  over  him.  The  system  that  they  will  suggest  may  be 
turned  down  by  one  man.  I  respectfully  submit  that  we  ought  never  in  the  world  to 
create  a  board  with  the  idea  of  getting  some  benefit  from  it  and  then  tie  its  hands  abso- 
lutely. 

Surely,  if  you  want  the  Superintendent  to  be  elected  by  the  people  so  as  to  get  a. 
man  you  believe  would  be  better  than  if  selected  by  this  board,  and  if  you  deem  the 
board  to  be  of  any  use  at  all,  at  least  let  them  fix  the  duties  that  he  shall  perform  so  as 
to  let  them  have  some  control  over  this  man.  Otherwise  you  put  them  there  acting 
simply  as  somewhat  in  the  nature  of  advisers.  What  earthly  interest  is  it  supposed 
that  they  will  take  in  it?  How  can  you  expect  them  to  neglect  their  business  and  go 
there  and  advise  a  man  who  is  absolutely  free  of  them?  I  respectfully  ask  gentlemen 
who  have  been  in  favor  of  the  election  of  the  Superintendent  by  the  people  to  put  some 
restriction  upon  him  so  that  the  Board  of  Education  may  be  of  some  benefit  in  the 
pubhc  school  system  of  this  State,  and  that  they  may  prescribe  his  duties  and  may 
have  some  control  over  him  in  carrying  out  what  they  deem  best  for  the  public  schools 
of  the  State.  If  you  won  a  victory  that  you  think  was  great  in  allowing  the  people  to 
have  the  choice  of  a  man,  at  least  put  him  somewhat  under  the  control  of  men  whom 
you  regard  as  able  and  men  who  are  deemed  desirable  to  assist  in  getting  a  better 
public  school  education. 

This  amendment  does  not  prevent  the  election  of  the  man  by  the  people,  but  it 
does  put  the  Board  of  Education  in  such  a  situation  that  they  can  be  of  some  benefit 
to  the  State,  I  earnestly  urge  that  it  may  be  adopted  so  that  the  Board  of  Education 
may  give  us  the  benefit  that  we  contemplated  they  would  give  when  they  were  created. 

Mr,  Pettit:  Will  the  gentleman  permit  me  to  call  his  attention  to  the  third  sub- 
division of  section  4,  and  ask  him  whether  that  does  not  provide  for  what  he  seeks  to 
accomplish? 

Mr,  Meredith:  No,  sir.  That  provision  is  very  proper.  It  provides  that  the  Board 
of  Education  shall  be  subject  to  the  Legislature.    I  do  not  think  there  ought  to  be  any 
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board  of  this  kind  that  is  not  subject  to  the  will  of  the  legislative  body  of  the  State 
But  when  you  come  to  the  Superintendent  you  ought  not  to  make  him  absolutely  inde- 
pendent of  the  board  that  you  presume  are  going  to  map  out  the  system  of  education 
for  the  State,  but  they  ought  to  have  some  control  over  him.  Otherwise,  they  are  two 
independent  bodies  working  along  for  the  same  purpose,  but  working  on  totally  differ- 
ent lines,  and  you  will  have  a  conflict;  you  cannot  get  any  benefit  from,  the  Board  of 
Education  except  that  of  mere  suggestion. 

1  respectfully  submit  to  the  Committee  of  the  Whole  that  at  least  the  duties  of 
the  Superintendent  ought  to  be  prescribed  by  the  Board  of  Education,  while  the  board 
shall  be  subject  to  the  legislative  department  of  the  State. 

Mr.  Withers:  I  ask  the  gentleman  from  Richmond  if  he  thinks  there  ought  to  be 
any  law-making  body  but  a  representative  body? 

Mr.  Meredith:  Yes,  sir.  I  do.  We  have  the  councils  of  towns.  They  have  to 
m.ake  laws  for  local  purposes.  This  is  no  law  that  the  board  will  enact;  it  is  simply 
mapping  out  a  system  of  education.  There  is  no  law  required  in  regard  to  that  matter; 
but  the  laws  are  passed  by  the  Legislature  to  control  the  board.  Now  the  board  goes 
to  work  and  sees  that  the  superintendent  does  his  duty.  If  you  make  him  absolutely 
independent  of  the  board,  how  can  they  see  to  that.  How  can  they  carry  that  out?  How 
can  they  make  him  perform  his  duties?  That  is  what  I  call  attention  to.  You  will  have 
two  independent  bodies  there  to  carry  out  one  system,  and  you  necessarily  will  produce 
conflict  unless  there  be  rare  exceptions,  where  the  board  and  the  superintendent  will 
agree  on  some  occasions. 

Mr.  Keezell:  It  is  contemplated  that  not  only  the  duties  of  the  Superintendent  of 
Public  Instruction,  but  also  the  duties  of  the  Board  of  Education  shall  be  fixed  by  law? 

Why  not  allow  the  Legislature  to  fix  them?  Otherwise  they  will  fix  the  duties  of 
the  Board  of  Education,  and  the  miembers  of  the  Board  of  Education  will  have  as  much 
power,  I  take  it,  as  the  superintendent  would  have. 

I  see  no  reason  why  we  should  make  a  part  of  the  board  subservient  to  the  other 
part  of  it. 

Mr.  Meredith:  I  will  answer.  For  this  reason:  The  Legislature  will  prescribe  the 
powers  and  the  extent  of  the  duties  of  the  Board  of  Education,  how  far  they  can  go, 
what  shall  be  the  system  that  may  be  pursued.  That  may  be  prescribed  by  the  Legisla- 
ture. But  the  execution  of  the  will  of  the  board  as  it  ought  to  be  expressed  by  the 
hoard  from  the  Legislature  ought  to  be  carried  on  by  a  man  who  is  subject  to  that 
board.  He  ought  to  be  subject  to  somebody  who  can  have  immediate  control  over  him 
and  see  that  he  executes  their  will,  and  his  duties  should  not  be  prescribed  by  the 
Legislature.  Let  the  duties  of  the  board  be  prescribed  by  the  Legislature  as  contem- 
plated, and  let  the  duties  of  the  superintendent  be  prescribed  by  the  board  that  is  placed 
at  the  head  of  the  department. 

Mr.  O'Flaherty:  Would  you  have  offered  this  amendment  and  was  it  your  intention 
to  offer  it  if  it  had  not  been  provided  that  the  Superintendent  of  Public  Instruction 
should  be  elected  by  the  people? 

Mr.  Meredith:  I  had  already  done  so.  I  cannot  conceive  that  anybody  should  want 
to  run  a  single  department  of  the  government  with  two  independent  branches  or  sets 
of  people  managing  that  department.  Therefore,  before  this  question  came  up,  I  did 
offer  the  amendment. 

Mr.  O'Flaherty:  Will  you  not  have  that  condition  of  affairs  if  the  Board  of  Educa- 
tion make  laws  and  the  Legislature  make  laws? 

Mr.  Meredith:  No,  sir,  because  the  Board  of  Education  are  subject  to  the  Legis 
lature  and  their  powers  will  be  prescribed  by  the  Legislature.  Now,  within  those  powers 
they  ought  to  have  control  of  the  persons  who  have  the  execution  of  that  system. 

Mr.  O'Flaherty:  What  is  the  objection  to  trusting  the  Legislature,  which  comes 
directly  from  the  people? 

Mr.  Meredith:  The  trouble  is  this:  You  may  have  conflict  in  a  matter  of  that 
kind,  and  

Mr.  O'Flaherty:    If  you  have  conflict,  which  ought  to  yield? 
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Mr.  Meredith:  The  Board  of  Education  is  obliged  to  yield  to  the  mandate  of  the 
law.  And  the  superintendent  ought  to  yield  to  the  nuandate  of  the  persons  who  are 
put  over  him  to  see  that  he  does  his  duty.  You  might  as  well  provide  as  to  the  Auditor's 
Department  that  the  Legislature  shall  fix  the  duties  of  the  chief  clerk  of  the  Auditor's 
office.  Why  do  you  not  do  it?  Because  you  know  the  Auditor  can  do  it  better  than 
the  Legislature.  When  you  come  to  a  system  of  education,  the  Legislature  prescribes 
it,  but  seeing  to  the  execution  of  it  is  another  proposition,  and  the  head  of  the  depart- 
ment ought  to  have  that  power.  Otherwise  we  will  have  very  serious  conflict,  and  we 
will  simply,  it  seemis  to  me,  destroy  the  whole  system.  You  would  have  a  superin- 
tendent absolutely  at  loggerheads  with  the  board.  They  would  have  no  control  over 
him  whatever.  What  would  be  the  result  of  the  public  school  system  of  this  State  if 
any  such  state  of  affairs  as  that  should  occur?  Will  any  man  answer  what  would  be 
the  result?  Talk  about  looking  to  the  benefit  of  the  people!  When  you  have  conflict 
of  that  kind,  unless  you  put  somebody  at  the  head  of  it  so  that  he  can  see  that  the 
system  is  executed,  pray  tell  me  what  is  going  to  result?  Every  man  must  see  that  the 
object  is  going  to  be  defeated,  and  the  public  school  system  of  this  State  will  be  in  a 
worse  condition  than  ever. 

Mr.  O'Flaherty:  I  do  not  exactly  understand  the  gentleman.  The  Superintendent 
of  Public  Instruction  will  not  be  over  this  board.  He  will  be  a  part  of  it.  Suppose  they 
should  not  be  able  to  agree  as  to  what  the  law  or  regulation  should  be,  would  they  not 
be  at  loggerheads? 

Mr.  Meredith:  The  gentleman  should  understand  the  system.  Now,  is  not  the 
system  this?  There  will  be  a  board  of  education,  which  will  map  out  the  system.  It 
will  work  out  what  is  best  to  be  carried  out.  Then  the  idea  is  that  the  Superintendent 
shall  be  the  executive  oflicer  of  that  board. 

That  being  the  case,  if  he  is  the  executive  officer,  the  board,  the  persons  who  map 
out  what  the  system  shall  be,  ought  to  have  the  power  of  making  him  execute  it.  Is 
not  that  reasonable?    That  is  all  I  ask. 

Mr.  O'Flaherty:    He  is  not  above  the  board  and  cannot  be. 

Mr.  Meredith:  But  he  can  be  made  above  the  board,  if  you  keep  him  independent 
and  allow  him  to  say  to  the  board,  "I  do  not  get  my  duties  from  you,  I  do  not  look  to 
you  to  get  my  duties;  I  am  going  to  appeal  to  the  Legislature."  Does  anybody  want  that 
condition  of  affairs?    Yet  you  produce  it. 

It  is  like  a  board  of  visitors.  Suppose  the  chairman  of  the  faculty  of  the  University 
of  Virginia  was  absolutely  independent  of  the  board  of  visitors.  Suppose  the  president 
of  any  college  was  independent  of  the  board.  Do  you  not  know  it  would  go  to  ruin? 
Yet  you  are  proposing  to  do  for  the  public  school  system  what  you  would  not  dare  do 
for  the  higher  educational  institutions  of  the  State.  I  earnestly  appeal  to  you,  in  the 
interest  of  the  public  school  system,  not  to  do  it. 

Mr.  Mcllwaine:  I  was  about  to  say,  Mr.  Chairman,  that  so  far  as  I  recollect,  the 
system  proposed  by  the  gentleman  from  Richmond  (Mr.  Meredith)  is  exactly  that  fol- 
lowed in  all  of  the  best  States  of  the  Union.  The  Board  of  Education  defines  the  duties 
of  the  superintendent;  and  I  think  the  gentleman  is  exactly  right.  I  see  no  objection 
to  it  in  the  world.  There  is  an  exact  parallel  between  his  relations  to  the  State  Board 
and  my  relations  to  the  board  of  trustees  at  Hampden-Sidney  College.  I  am  president  of 
the  college.  As  such  I  am  a  member  of  the  board  of  visitors,  but  every  duty  I  perform 
is  laid  down  by  the  board  of  trustees,  and  it  is  the  greatest  comfort  to  me  that  is  is  so. 
I  am  carrying  out  their  will  in  every  step  I  take,  and  I  am  in  constant  harmony  with 
them.  So  it  will  be  with  the  State  Superintendent  and  the  State  Board  of  Education. 
I  believe  that  the  proposition  of  the  gentleman  from  Richmond  is  an  important  one,  and 
that  its  adoption  will  add  to  the  efficiency  and  the  harmonious  working  of  our  school 
j  system. 

'       The  Chairman:    The  question  is  on  agreeing  to  the  amendment  to  insert  the  words 
"and  in  the  same  manner." 

The  amendment  was  agreed  to. 
71— Const.  Debs. 
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The  Chairman:  The  Secretary  will  state  the  pending  amendment,  proposed  by  the 
gentleman  from  Richmond  (Mr,  Meredith). 

The  Secretary:    After  the  word,  "duties,"  in  line  2,  section  3,  it  is  proposed  to  add: 

Shall  be  determined  by  the  Board  of  Education. 
The  clause  would  then  read: 

And  his  duties  shall  be  determined  by  the  board  of  education  and  compensation 
shall  be  fixed  by  law. 

The  amendment  was  agreed  to. 

The  Chairman:  The  question  now  is  on  the  substitute  offered  by  the  gentleman 
from  Augusta  (Mr.  Quarles),  which  the  Secretary  will  read. 

The  Secretary:    It  is  proposed  to  substitute  for  section  3  the  following: 

The  Superintendent  of  Public  Instruction  shall  be  elected  by  the  qualified  electors 
of  the  State,  and,  after  his  first  term,  which  shall  be  fixed  by  law,  he  shall  be  elected  at 
the  same  time  as  the  Governor,  and  hold  oflSce  for  a  term  of  four  years.  His  duties  shall 
be  prescribed  by  the  State  Board  of  Education,  and  his  compensation  shall  be  fixed  by 
law,  and  he  shall  be  ex-officio  president  of  the  State  Board  of  Education. 

Mr.  Quarles:  Mr.  Chairman,  section  3  as  amended  provides  that  the  Superintend- 
ent of  Public  Instruction  shall  be  elected  when  the  Governor  is  elected,  and  in  the  same 
manner  and  for  a  term  of  our  years.  Now,  I  assume  that  the  Governor  elected  this 
month  will  continue  in  office  to  the  end  of  his  term  and,  under  this  section  as  amended, 
that  being  so,  we  cannot  have  an  election  of  Superintendent  of  Public  Instruction  by  the 
people  for  four  years.  If  we  shall  desire  to  have  an  election  of  Superintendent  of  Public 
Instruction  next  fall  or  the  fall  afterwards,  or  at  any  time  between  this  and  the  election 
of  Governor,  we  cannot  do  so,  under  this  section  as  amended. 

My  substitute  provides  that  after  his  first  term,  which  shall  be  fixed  by  law,  the 
Superintendent  of  Public  Instruction  shall  be  elected  at  the  same  time  as  the  Governor 
and  hold  office  for  a  term  of  four  years.  Under  my  substitute  we  may  provide  in  the 
schedule  or  by  statute  that  before  the  next  gubernatorial  election  and  for  a  term,  shorter 
than  four  years.  That  is  the  object  of  the  substitute,  and  the  only  difference  between 
it  and  the  section  as  now  amended. 

The  Chairman:  The  question  is  on  agreeing  to  the  substitute  which  has  just  been 
read. 

The  substitute  was  agreed  to,  ayes  40,  noes  18. 

The  Chairman:  If  there  is  no  further  amendmlent  to  the  substitute  as  adopted  for 
section  3,  the  Secretary  will  read  the  next  section. 

Section  4.  The  duties  and  powers  of  the  State  Board  of  Education  shall  be  as  fol- 
lows: 

First.  It  shall,  subject  to  the  confirmation  of  the  Senate,  appoint  a  Superintendent 
of  Public  Instruction,  and  all  superintendents  of  city  and  county  public  free  schools,  and 
may  remove  superintendents  for  cause  and  upon  notice  to  the  incumbent;  provided,  that 
no  member  of  the  State  Board  except  the  ex-officio  president  thereof  shall  be  eligible 
for  appointment  to  the  oflfice  of  Superintendent  of  Public  Instruction  during  his  term  oi 
office,  nor  within  one  year  after  the  expiration  of  the  same. 

Mr.  Keezell:  I  desire  to  offer  an  amendment  to  strike  out  in  line  4,  "a  Superintend- 
ent of  Public  Instruction,  and,"  and  in  line  7,  after  "incumbert"  to  strike  out  the  re- 
mainder of  the  subsection.  I  think  those  amendments  are  consequential  upon  the  action 
of  the  committee. 

The  Chairman:  The  amendment  proposed  by  the  gentleman  from  Rockingham 
will  be  stated. 

The  Secretary:     In  section  4,  line  4,  strike  out  the  words,  "a  Superintendent  of 
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Public  Instruction  and,"  and  in  line  7,  after  the  word  "incumbent,  strike  out  all  the  re- 
mainder of  the  sub-section,  so  that  the  clause  as  amended  would  read: 

It  shall,  subject  to  the  confirmation  of  the  Senate,  appoint  all  superintendents  of 
city  and  county  public  free  schools  and.  may  remoA'e  superintendents  for  cause  upon 
notice  to  the  incumbent. 

Mr.  Boaz:    I  have  an  amendment  to  offer. 

The  Chairman:  The  amendment  proposed  by  the  gentleman  from  Albemarle  will 
be  stated. 

The  Secretary:  On  page  2,  section  4,  line  5,  strike  out  the  words  "and  county,""  so 
as  to  read: 

All  superintendents  of  city  public  free  schools. 

Mr.  Boaz:  Mr.  Chairman,  the  object  of  my  amendment  is  to  abolish  the  office  of 
county  superintendent  of  schools.  I  do  not  want  to  interfere  with  the  city  superintend- 
ents. The  reason  for  offering  the  amendment  is  that  so  far  as  my  experience  goes  these 
officers  are  of  very  little  practical  use.  They  do  not  earn  the  money  that  they  cost  the 
school  fund. 

I  make  no  provision  for  the  discharge  of  the  duties.  I  leave  that  to  be  prescribed 
by  law.  If  you  look  at  the  present  Constitution  you  will  see  there  is  no  provision  made 
in  it  for  county  superintendents,  but  inasmuch  as  a  good  many  object  to  abolishing 
county  superintendents  without  proposing  some  substitute,  I  would  simply  suggest  that 
the  duties  of  the  present  county  superintendent  could  be  very  well  performed  by  a  mem- 
ber of  the  county  school  board.  The  school  board  may  elect  one  of  their  number  as 
chairman  and  ask  him  to  perform  such  of  the  duties  of  the  county  superintendent  as  are 
now  performed  by  him — namely,  that  of  preparing  a  scheme  for  the  apportionment  of 
the  fund  among  the  districts  of  the  county,  for  the  examination  of  teachers,  and  for 
making  such  reports  as  they  are  required  to  ma]ve  to  the  Superintendent  of  Public  In- 
struction. 

Those  are  all  the  duties  that  are  now  performed  by  county  superintendents.  There 
are  a  number  of  other  duties  prescribed  by  the  Code  which  are  never  performed.  I  do 
not  see  the  use  of  our  paying  otit  so  much  money  and  receiving  so  little  in  return.  These 
chairmen  could  receive  a  per  diem,  and  I  do  not  suppose  it  would  cost  a  county  more 
than  $25  or  $30  to  have  done  what  now  costs  in  the  aggregate  somewhere  between 
$40,000  and  $50,000. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  offered  by  the  gen- 
tleman from  Rockingham. 

The  amendment  was  agreed  to. 

Mr.  Keezell:  I  have  been  informed,  at  least  I  have  understood,  that  the  Committee 
on  Education  would  be  willing  to  give  further  consideration  to  the  question  of  the  com- 
position of  the  Board  of  Education  provided  for  in  our  action  a  few  days  ago.  I  have 
understood  that  they  are  willing  to  take  that  matter  up  again  and  giA'e  it  further  con- 
sideration and  see  whether  or  not  the  board  may  be  so  constituted  as  to  be  more  accept- 
able to  some  of  us  than  the  present  board.  If  that  be  true,  I  should  like  to  have  it.  under- 
stood, because  my  xoie  upon  this  very  question  of  county  and  city  superintendents  would 
be  very  largely  governed  by  what  is  to  be  the  constitution  of  the  board.  If  the  commit- 
tee are  willing  to  give  it  further  consideration  and  see  whether  or  not  a  different  board, 
and  probably  a  more  acceptable  board  to  some  of  us.  may  be  provided  along  the  lines 
that  were  discussed  here  a  few  days  ago,  I  say  that  my  vote  on  this  question  would  be 
very  largely  influenced  by  that  consideration. 

^Ir.  ]\rcllwaine:  ^Ir.  Chairman,  I  wish  to  say  to  the  gentleman  from  Rockingham 
(Mr.  Keesellj  that  so  far  as  I  know  there  is  no  disposition  on  the  part  of  the  Committee 
on  Education  to  change  the  board,  so  that  he  had  better  do  Avhat  he  can  on  these  county 
superintendents  now. 
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I  wish  to  give  this  Convention  some  information.  I  do  not  intend  to  argue  pro  or  con 
in  regard  to  the  county  superintendents,  but  I  wish  to  tell  you,  in  the  first  place,  that  so 
far  as  I  am  informed  there  is  not  a  State  in  the  American  Union  that  has  not  this  officer 
of  county  superintendents.  As  for  putting  it  in  the  hands  of  the  Legislature  to  abolish 
it  or  to  deal  with  is  as  they  choose,  it  seems  to  me  that  it  would  be  abrogating  the  pre- 
rogative of  this  Convention. 

Again,  all  expert  evidence  throughout  the  whole  United  States  and  in  all  Virginia  is 
in  favor  of  county  superintendents.  This  statement  is  not  one  whit  too  strong.  All 
expert  evidence  throughout  the  United  States  and  in  the  State  of  Virginia,  without  a 
single  exception,  is  in  favor  of  county  superintendents. 

Mr.  Richmond:  T  wish  to  say  that  there  is  one  county,  the  county  of  Scott,  which  I 
have  the  honor  to  represent,  where  the  people  are  in  favor  of  abolishing  the  office  of 
jcounty  school  superintendent. 

Mr.  Mcllwaine:    I  do  not  call  them  experts  up  there.    (Laughter.)    I  said  experts. 

Mr.  Richmond:    The  people  of  Scott  know  what  they  want. 

Mr.  McUwaine:  Now,  sir,  I  am  going  to  leave  the  case  of  the  county  of  Scott.  I  am 
'going  to  say  that  opinion  is  greatly  divided  from  the  counties  in  regard  to  the  efficiency 
and  the  inefficiency  of  the  county  superintendents.  We  have  a  mass  of  evidence  before 
our  committee.  I  intended  to  have  said  when  I  started  that  if  I  make  any  statement 
which  is  not  accurately  correct  I  would  be  glad  for  any  member  of  our  committee  to  call 
attention  to  it. 

I  say  we  have  a  great  mass  of  evidence  from  all  parts  of  the  State,  by  letters  and 
from  people  who  appeared  before  the  committee,  giving  very  diverse  views  as  to  the 
-efficiency  and  the  inefficiency  of  this  office  in  the  different  counties.  We  have  had  gen- 
tlemen to  say,  and  I  have  no  doubt  truly,  that  their  superintendents  are  just  as  earnest, 
as  intelligent,  as  efficient  as  it  is  possible  for  them,  to  be.  We  have  had  others  to  say, 
like  the  gentleman  from  Albemarle  (Mr.  Boaz),  that  they  are  absolutely  of  no  account, 
that  they  are  an  incubus,  the  drawers  of  salaries,  and  nothing  more. 

I  believe  that  the  gentleman  from  Scott  is  just  as  able  to  judge  for  himself  on  this 
question  as  any  one  on  the  floor,  and  I  believe  that  the  gentlemen  representing  the  dif- 
ferent parts  of  the  State,  with  these  facts  before  them,  are  just  as  able  to  make  up  their 
minds  on  the  subject  as  any  of  us.  I  give  you  the  testimony  of  expert  educators.  I  give 
you  the  testimony  of,  I  think,  perhaps  a  majority  of  the  gentlemen  who  appeared  before 
our  committee  in  favor  of  county  superintendents.  I  give  you  the  testimony  of  a  large 
number,  derived  through  letters  and  some  who  appeared  before  the  committee,  and 
some  of  the  members  of  the  committee  who  have  had  this  experience,  that  in  their  coun- 
ties it  is  an  inefficient  system. 

Now,  sir,  I  confess  that  I  was  in  favor  of  the  plan  proposed  by  the  gentleman  from 
Albemarle  (Mr.  Boaz),  that  there  should  be  a  board  of  trustees,  and  I  want  to  see  those 
trustees  elected  by  the  people,  as  is  proposed  in  a  subsequent  section,  and  that  the 
trustees  shall  elect  a  county  chairman  or  a  county  superintendent.  I  do  not  want  to  see 
this  matter  left  to  the  Legislature.  I  want  to  have  determined  in  this  Constitution  what- 
ever you  are  going  to  have. 

Mr.  Dunaway:  Mr.  Chairman,  there  is  one  piece  of  information  which  the  gentle- 
man from  Prince  Edward  (Mr.  McUwaine)  might  have  given,  perhaps  which  he  did 
incidentally,  with  regard  to  the  m-embers  of  the  committee. 

I  think,  sir,  I  state  the  fact  when  I  say  that  when  the  Committee  on  Education 
met  it  was  the  desire  of  nearly  every  member  of  that  committee  to  abolish  the  ofSce 
of  county  superintendent.  We  partook  of  the  prejudices  that  were  almost  universal 
the  State  of  Virginia  against  this  office,  but  perhaps  I  had  better  say  officer  for  1 
think  the  objection  has  grown  out  of  the  inefficiency  of  the  officer  in  most  cases,  and 
not  out  of  the  office  itself. 

I  came  to  the  Convention  with  a  half-formed  purpose  at  least  that  among  the  votes 
I  should  give  here  would  be  one  to  abolish  the  office  of  county  superintendent.  But  as 
the  members  of  the  committee  discussed  this  whole  question  in  all  of  its  aspects  as  best 
they  could,  they  at  least  reached  the  conclusion  that  we  could  not  get  along  well  without 
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This  office  in  tlie  State  of  Virginia.  My  own  opinion  was  changed,  and  I  believe  the 
opinions  of  the  other  members  of  the  committee  were  changed  also.  I  think  it  will  not 
be  questioned  that  there  must  be  some  supervision  of  all  the  schools  in  the  county. 

I  shall,  therefore,  feel  constrained,  after  the  best  consideration  I  can  give  to  this 
subject,  to  vote  against  the  amendment  proposed  by  the  gentleman  from  Albemarle,  i 
would  retain  this  officer,  but  I  may  say,  though  it  is  not  directly  germane  to  the 
amendment  now  in  question,  I  would  desire  that  he  should  be  appointed  in  a  different 
way.  not  by  the  State  Board  here  in  Richmond  as  we  have  had  heretofore.  That  has. 
been  very  objectionable  to  me.  But  I  would  heartily  endorse  the  suggestion  made  by  the 
chairman,  looking  to  the  putting  of  this  power  rather  in  the  hands  of  the  people.  He 
suggested  that  he  might  be  willing  that  the  trustees  elected  by  the  people  in  the  various 
districts  might  choose  this  officer. 

Mr.  Brown:  ]\Ir.  Chairman,  when  addressing  themselves  to  this  subject,  one  of 
the  members  of  the  Committee  on  Edtication  stated  that  in  his  judgment  nearly  the 
whole  of  the  committee  came  to  this  Convention  with  an  uncertain  idea  as  to  the  county 
superintendent  of  schools.  Speaking  for  myself,  I  can  only  say  that  I  came  with  the 
idea  in  my  own  mind  that  it  was  utterly  impossible  to  have  a  system  of  schools  in 
which  we  did  not  have  a  superintendent.  I.  of  course,  came  with  the  knowledge  that 
there  would  be  gentlemen  who  would  oppose  that  view,  and  I  hope  I  came  with  a  mind 
free  from  prejudice,  so  that  I  would  be  able  to  receive  and  assimilate  the  arguments 
that  might  be  made  against  having  a  superintendent  of  schools.  But.  speaking  for  the 
committee  that  made  this  report.  I  ami  glad  to  say  that  I  believe  that  committee  regards 
the  office  of  Superintendent  of  Schools  as  one  that  is  vital  to  the  school  system  of  this 
State. 

1  have  in  my  hand  the  second  report  of  the  first  Superintendent  of  State  Instruction 
cicr-ted  in  this  State.  Dr.  William  H.  Ruffner.  I  ask  the  indulgence  of  the  Committee 
while  I  go  over  very  briefly  in  his  own  language  the  arguments  for  the  retention  and 
usefulness  of  this  very  officer.    Under  the  head  of  school  officer,  he  says: 

ATnilst  the  teacher  does  the  actual  work  of  education,  just  as  the  private  soldiei- 
does  the  fighting,  the  style  of  teaching  and  the  style  of  fighting  both  depend  largely  upon 
the  style  of  the  officers  in  command.  And  it  is  so  in  every  branch  of  the  school  interest. 
In  the  financial  management,  in  the  character  of  the  school  accommodations  and 
apparatus,  in  the  organization,  studies,  books,  and  methods,  and  in  all  else  that  pertains 
to  the  great  operation.    The  style  of  it  all  depends  upon  the  officers. 

In  county  and  district  affairs  the  test  of  the  system  is  the  character  of  the  county 
superintendent  of  schools. 

He  does  not  say  the  test  of  the  system  is  the  teachers;  he  does  not  say  the  test  of 
the  system  is  the  Superintendent  of  Public  Instruction;  he  does  not  say  the  test  of  the 
system  are  the  rules  and  regulations  or  the  laws  under  which  we  operate,  but  he  says 
that  the  test  of  the  system  is  the  character  of  the  county  superintendent  of  schools.  He 
proceeds  as  follows: 

This  officer  has  charge  of  the  entire  school  interest  within  his  territory.  His 
supervision  extends  over  every  subject,  including  those  assigned  primarily  to  district 
hoards  and  teachers.  His  cares  are  boundless,  his  labors  unending.  He  is  the  principal 
of  the  whole  set  of  schools  and  the  patron  of  education  in  his  county  or  city. 

Of  his  relations  to  the  schools,  he  says: 

He  is  largely  responsible  for  everything  that  enters  into  the  organization  and  con- 
duct of  each  school.  He  must  see  that  it  is  provided  with  those  educational  appliances 
which  are  needful  for  successful  instruction.  He  must  be  concerned  in  making  and 
enforcing  all  the  regulation  by  which  the  school  is  managed.  He  must  see  to  its 
discipline,  plan  of  instruction,  uniformity  of  text-books,  and  proficiency  of  pupils.  His 
relations  to  the  teachers  are  intimate  and  controlling.  He  should  be  qualified  to  judge 
of  the  teacher's  work,  and  to  give  sound  and  discriminating  advice.  Besides  visiting,, 
which  can  never  be  frequent  enough,  the  superintendent  keeps  himself  informed  of  the 
condition  and  progress  of  the  schools  by  means  of  monthly  reports  from  all  the  teachers. 


1126 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIE,GINIA. 


These  reports  are  voluminous  and  minute,  and  require  close  and  protracted  study  for 
their  mastery.  They  are  all  receipted  for  to  the  teacher,  who  cannot  draw  his  pay  until 
receipts  are  produced  in  evidence  of  his  faithful  performance  of  duty. 

In  a  word,  the  proper  relation  of  the  superintendent  to  his  school  is  similar  to  that 
of  the  principal  of  a  large  school.  , 

Gentlemen  claim  on  the  floor,  and  the  amendment  we  are  discussing  points  to  a 
belief  that  the  county  superintendent  of  schools  is  an  officer  who  has  no  place  in  our 
educational  system.  1  think  what  I  have  read  from  Dr.  Ruffner  ought  to  convince  any 
man  on  this  floor  that  there  is  a  place  for  this  member  of  the  school  establishment. 

On  the  question  of  economy,  take  the  school  system  as  a  whole.  We  find  from  our 
Auditor's  report  that  the  whole  charge  to  the  State  for  each  child  enrolled  is  an  average 
cost  of  75  cents  a  month.  When  we  come  to  a  consideration  of  this  officer  of  schools  we 
find  that  the  total  amount  appropriated  to  him  from  State  and  local  taxation  is  only 
three  per  cent,  of  the  whole  amount  expended  in  the  State.  Is  there  any  gentleman  on 
this  floor  who  is  conducting  any  private  business  who  would  not  be  willing  to  pay  three 
per  cent,  for  a  proper  supervision  in  all  its  branches  of  that  business? 

I  come  again  to  the  second  statement,  that  the  teacher  does  the  actual  work,  but 
that  the  efficiency  of  the  school  system  depends  on  careful  and  intelligent  supervision, 
county  supervision  and  city  supervision.  Still  gentlemen  on  this  floor  propose  to  strike 
down  the  only  opportunity  for  such  intelligent  supervision.  We  find,  on  the  other  hand, 
that  inefficiency  goes  hand  in  hand  with  official  incompetence  and  public  indifference  to 
vital  matters.  We  find  also  that  in  all  county  and  district  affairs  the  test  of  the  system 
is  the  character  and  efficiency  of  the  county  superintendent  of  schools.  We  find  that 
he  must  be  a  man  who  can  properly  explain  the  school  system,  and  promote  a  wholesome 
appreciation  and  desire  for  education  among  the  people. 

Mr.  Boaz:    Have  you  ever  known  any  superintendent  to  do  that? 

Mr.  Brown:  I  understand  the  gentleman's  question.  I  am  not  here  to  defend  the 
present  superintendents  or  the  present  system.  I  am  here  to  try  to  instill  into  the 
hearts  of  Virginians  a  desire  for  a  better  system  and  better  officials. 

Mr.  Boaz:    You  are  proposing  to  maintain  the  same  system. 

Mr.  Brown:  No,  sir,  we  provide  for  a  Board  of  Education  that  is  to  be  actuated  by  a 
desire  for  higher  educational  thought  and  methods. 

I  say  he  must  be  a  man  who  can  properly  explain  the  school  system  and  promote 
among  these  very  people  whom  the  State  seeks  to  reach  a  wholesome  appreciation  and 
desire  for  education  among  the  people.  "Masses  must  have  organizations  and  guidance.' 
They  must  not  be  turned  loose  with  a  free  reign  to  every  appeal  that  can  be  made  to 
ignorance  and  vice. 

The  gentleman  from  Albemarle  proposes  not  that  the  counties  shall  have  an  oppor- 
tunity to  have  the  best  schools,  but  that  the  counties  shall  be  forced  back  to  ttie 
ignorance  of  the  Middle  Ages.  All  prominent  educators  show  that  the  life  of  the 
system  is  in  intelligent  supervision,  and  that  that  intelligent  supervision  best  shows  itself 
in  competent,  intelligent  county  and  city  superintendents,  who  are  working  out  a  great 
system  for  the  education  of  the  masses  in  spite  of  the  ignorance  and  prejudice  of  tiios^^ 
masses  themselves  v/hich  may  on  occasions  display  itself. 

Mr.  Boaz:  You  said  you  wanted  to  institute  an  improvement  on  the  present  system, 
and  you  are  for  the  retention  of  superintendents.    I  want  to  make  an  improvement 

Mr.  Brown:  I  consider  that  we  are  making  an  improvement  on  the  present  system 
when  we  get  into  this  State  Board  of  Education  some  of  the  best  educators  in  the 
State  and  make  a  board  of  education  from  which  springs  what?  Not  a  chance  for  poli- 
tical corruption  and  political  log-rolling  in  matters  of  that  kind,  but  an  opportunity  for 
good  in  this  State  coming  from  a  high  and  a  purse  source,  an  inspiration  alone  for  the 
educational  instruction  of  the  masses.  There  will  be  no  opportunity  left  for  political 
chicanery.  There  will  be  no  opportunity  left  for  the  people  of  this  State  to  be  turned 
over  to  political  methods,  but  an  opportunity  for  the  people  of  this  State  to  in  years  draw 
from  the  report  of  this  committee  and  the  action  of  this  Convention,  which  I  believe 
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will  sustain  the  report  of  the  committee,  an  educational  system  that  will  redound  to  the 
benefit  of  all. 

From  every  point  of  view  the  county  superintendent  holds  the  position  of  highest 
trust  and  responsibility,  and  his  opportunity  and  his  usefulness  and  zeal  will  increase 
as  he  is  separated  from  other  avocations  and  is  recognized  solely  as  an  educational 
officer. 

The  trouble  to  my  mind  is  the  method  of  appointment  by  the  present  political 
board.  I  do  not  direct  my  remarks  in  any  sense  to  any  particular  board,  but  it  does 
seem  to  me  in  a  board  as  at  present  constituted  there  must  be,  as  we  have  all  seen,  poli- 
tical methods  used  in  the  appointment  of  these  gentlemen.  I  am  willing  to  grant  that 
there  is  now  a  general  lack  of  the  highest  efficiency;  I  concede  that  to  be  the  case,  but  i 
claim  that  the  remedy  for  that  is  not  in  doing  away  with  this  official  .who,  it  seems  to 
me,  ought  to  be  conceded  by  the  gentlemen  on  this  floor  to  be  necessary  to  the  system, 
as  has  been  conceded  by  every  practical  educator  in  the  country,  men  of  the  highest 
standing  and  of  the  highest  interest  in  school  work. 

This  committee  has  proposed  a  board  consisting  largely  of  educators,  and  the  Con- 
vention has  so  far  sustained  them  in  the  position.  We  look  to  them  to  provide  an  inspi- 
ration to  these  county  and  city  superintendents  for  their  work,  where  they  dG  not 
have  it  now.  We  look  to  them  to  help  the  county  and  city  superintendents  to  perfect 
their  work.  We  look  to  this  Board  of  Education  to  provide  the  pure  source  from  which 
the  practical  work  of  these  superintendents  along  educational  lines  must  finally  spring. 

I  wish  to  quote  here  the  last  part  of  an  article  written  by  Dr.  Curry,  which  appears 
in  the  Dispatch  of  Sunday: 

It  goes  without  saying  that  boards  of  education  and  superintendents  should  have 
certain  moral  and  intellectual  qualifications,  with  some  knowledge  of  experience  derived 
from  careful  and  sympathetic  study  of  school  systems,  or  the  history  of  education.  To 
put  schools,  or  the  system,  in  the  hands  of  uncultivated  or  inexperienced  men  and 
women,  to  make  the  selection  arbitrary  or  contingent  upon  the  whim  of  a  political  con- 
vention or  the  holding  of  some  office  not  remotely  connected  with  school  administration 
or  teaching,  is  unjust  to  children,  insures  incompetency,  and  makes  discharge  of  most 
important  duties  a  tiresome  routine,  to  be  neglected  or  thrown  on  some  one  more  willing 
to  do  the  work.  Schools  should  be  divorced  from  sectarian  and  partisan  politics.  Of 
all  absurdities  deliver  the  county  from  rotation  of  school  offices,  or  making  them  re- 
wards for  partisan  services.  As  well  put  a  brakeman  in  control  of  an  engine,  or  at  the 
head  of  a  railway  system,  as  to  put  men  and  women  without  special  experience  or  active 
sympathy  in  charge  of  school  work. 

That  touches  the  keynote  to  the  whole  idea  of  the  Committee  on  Education,  that  we 
want  to  put  the  whole  system  of  school  work  in  the  hands  of  men  who  will  direct  their 
attention  to  education,  and  men  whose  attention  has  been  directed  to  education,  and 
men  whose  line  of  thought  is  along  the  lines  of  education. 

The  central  idea,  as  I  have  stated,  in  the  work  of  your  committee  has  been  to 
separate  the  school  system  from  any  tinge  or  possibility  of  party  politics.  In  the 
Times  of  Sunday  this  same  Dr.  Ruffner,  now  living  in  Lexington,  the  revered  and  hon- 
ored first  Superintendent  of  Public  Schools  in  this  State,  referring  to  the  work  of  this 
Convention,  says: 

Let  everything  be  done  to  make  the  school  system  purely  educational,  and,  above  all 
things,  protect  it  from  party  politics. 

Take  the  step  asked  of  you,  gentlemen,  by  this  committee,  separate  the  school 
system  from  party  politics,  as  I  believe  you  only  can  do  by  the  retention  of  county 
superintendents,  and  their  appointment  by  a  board,  not  their  election  by  the  people, 
because  there  you  put  it  right  down  into  the  hotbed  of  party  politics  

Mr.  Keezell:  Does  the  gentleman  think  that  the  higher  institutions  for  which  he 
stands  with  so  much  vigor  are  divorced  from  party  politics? 

Mr.  Brown:    Yes,  sir,  I  think  so. 
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Mr.  Keezell:  Does  he  not  know  that  the  visitors  to  these  institutions  are  very  fre- 
quently chosen  because  of  party  politics,  and  because  they  are  the  friends  of  the  man 
who  has  been  made  Governor  of  Virginia? 

Mr.  Brown:  I  will  state  to  the  gentleman  that  I  think  in  some  cases  such  con- 
siderations have  controlled  the  Governors  to  a  larger  extent  than  they  should  control 
them. 

1  ask  the  gentleman  to  place  the  responsibility  upon  the  Governors  of  the  State  to 
look  further  than  to  their  political  friends  in  making  the  appointments  on  these  boards 
and  have  special  regard  to  fitness  to  discharge  the  duties.  I  wish  you  to  remember, 
gentlemen,  that  when  the  Governor  has  this  responsibility  placed  upon  him  you  are 
making  him  more  careful  of  these  appointments  and  more  careful  in  the  exercise  of  his 
duties. 

I  hope  it  will  be  the  pleasure  of  this  Convention,  therefore,  to  vote  down  the  propo- 
sition of  the  gentleman  from  Albemarle,  to  abolish  the  county  superintendent  of  schools. 
I  hope,  further,  that  it  will  be  the  pleasure  of  this  Convention  to  sustain  the  com- 
mittee's report,  leaving  the  appointment  of  these  officers  in  the  hands  of  such  a  board 
as  is  created  in  this  report,  which  I  believe  will  go  further  than  any  other  method  to 
strengthen  and  build  up  the  educational  system  of  the  State. 

Mr.  Pettit:  Mr.  Chairman,  I  move  as  a  substitute  for  the  fourth  section  of  the 
report  as  amended,  and  as  proposed  to  be  amended,  the  following  provision: 

A  county  and  a  city  superintendent  of  public  free  schools  shall  be  elected  by  the 
voters  of  the  respective  counties  and  cities  for  a  term  of  four  years,  and  their  duties 
shall  be  prescribed  by  the  State  Board  of  Education,  subject  to  legislative  control,  and 
their  compensation  be  fixed  by  law. 

I  will  not  fatigue  the  ear  of  the  Convention  by  making  any  argument  in  favor  or 
this  amendment.  I  think  from  the  indications  I  have  seen  upon  this  floor  the  committee 
is  already  prepared  to  accept  and  adopt  the  amendment.  We  have  already  determined 
that  the  State  Superintendent  of  Education  shall  be  elected  by  the  people.  The  com- 
mittee itself  recommends  that  the  city  and  county  trustees  of  schools  shall  be  elected 
by  the  people.  There  is  I  can  conceive,  no  reason  which  would  except  the  county  superin- 
tendent of  schools  from  an  appointment  in  the  same  manner. 

The  speech  made  by  the  gentleman  from  Lancaster  (Mr.  Dunaway)  I  commend 
entirely,  so  far  as  he  advocates  the  election  of  superintendents  by  the  people  of  tlie 
respective  counties  and  cities.  Education  and  educational  attainments  are  not  the  only 
requisites  of  a  county  superintendent.  He  should  have  business  capacity.  He  should 
be  energetic  in  the  performance  of  the  duties  that  may  be  imposed  upon  him.  He 
should  be  faithful  to  his  duties.  A  man  may  have  supreme  qualifications  as  an  educator, 
and  be  utterly  unfit  for  the  proper  performance  of  the  duties  of  the  office. 

I  do  not  think  we  can  confer  upon  any  tribunal  the  election  of  these  officers  with 
as  much  safety  and  satisfaction  to  the  people  and  to  the  cause  as  the  people  themselves. 
When  the  superintendent  knows  that  the  people  whom  he  is  appointed  to  serve  have  a 
watchful  eye  upon  him,  when  he  knows  that  any  failure  or  partiality  in  the  perform- 
ance of  his  duties  will  be  carefully  noted  and  remembered  against  him,  we  have  in  these 
facts  an  assurance  that  that  superintendent  will  have  the  greatest  stimulus,  a  stimulus 
that  would  not  be  operative  upon  him  if  his  appointment  was  by  some  outside  authority, 
to  impel  him  to  the  proper  performance  of  his  duty.  I  will  not  detain  the  Convention, 
sir,  with  any  further  remarks. 

Mr.  O'Flaherty:  Mr.  Chairman,  I  wish  to  say  that  I  am  heartily  in  favor  of  tbPi 
substitute  of  my  honored  and  distinguished  friend  from  Fluvanna  (Mr.  Pettit),  1 
promise  the  committee  that  I  shall  not  detain  it  over  five  or  ten  minutes.  I  am  glad 
that  I  can  agree  with  the  report  of  the  committee  in  part,  at  least,  that  county  superin- 
tendents and  city  superintendents  shall  be  retained. 

I  wish  to  call  attention  to  the  fact  that  the  great  States  of  Pennsylvania  and  New 
York  and  Massachusetts  have  these  county  and  city  superintendents.  I  addressed  a 
letter  to  each  of  the  superintendents  of  public  instruction  of  the  States  named,  and 
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also  the  State  of  Ohio,  in  order  that  I  might  familiarize  myself  with  the  school  laws 
of  those  States.  I  hope  it  will  not  be  prejudicial  to  this  information  that  it  comes  from 
States  noith  of  Mason  and  Dixon's  line.  I  call  attention  to  the  fact  that  the  great  State 
of  Pennsylvania  spent  last  year  i?2G.000.000  for  the  education  of  her  children,  an  increase 
of  $1,000,000  over  the  amount  spent  the  year  before. 

The  distinguished  chairman  of  this  committee  knows  something  of  the  system  of 
Massachusetts  and  the  other  States.  He  is  aware  of  the  fact,  as  are  other  gentlemen 
upon  this  floor,  that  in  Massachusetts  every  dollar  spent  in  the  public  schools  has  shown 
an  increase  in  the  material  welfare  of  the  State.  I  believe  we  all  can  be  excused  if  we 
take  a  little  time  in  determining  what  is  the  best  method  with  respect  to  the  matters 
that  come  before  us.  You  heard  this  morning,  in  thQ  fine  speech  that  was  delivered  by 
onr  Inend  from  Bedford  (Mr.  Brown)  what  a  distinguished  educator  of  our  own  State, 
Dr.  Ruffner,  has  to  say  about  superintendents  of  public  instruction.  He  is  aptly  called 
the  Horace  Mann  of  the  South.  I  would  rather  take  the  opinion  of  Dr.  Ruffner  on  school 
subjects  than  that  of  any  other  living  man  I  know  of;  and  the  resume  of  reasons  why 
we  should  retain  the  superintendents  of  counties  and  cities  given  by  him  is  unanswer- 
able. 

1  hold  in  my  hand  an  article  which  I  wish  every  member  of  the  committee  might 
read,  by  John  T.  Prince,  on  the  question  of  City  and  Town  Supervision  of  Schools.  Mr. 
Prince  is  Agent  of  the  State  Board  of  Education  of  Massachusetts,  the  great  pioneer 
in  the  public  school  system. 

1  am  just  going  to  read  one  paragraph  from  the  beginning  of  his  excellent  address: 

There  are  few  facts  more  significant  than  the  rapid  advance  which  has  been  made 
within  the  past  few  years  in  public  sentiment  and  practice  relating  to  the  supervision  of 
schools  by  professional  superintendents,  or  superintendents  who,  by  their  education  and 
training,  are  supposed  to  be  capable  of  actively  directing  the  work  of  teachers. 

Now.  every  objection  which  I  have  heard  advanced  against  superintendents  of 
schools  has  been  directed  to  the  man  and  not  to  the  system,  and  I  find  no  talking  to 
gentlemen  on  this  floor  that  they  usually  say  "the  man  in  my  county  is  no  account." 
The  objection  is  to  the  man  and  not  to  the  system,  and  I  assert  my  belief  that  the  reason 
why  they  are  of  no  account  is  because  of  the  method  by  which  they  are  selected  or  ap- 
pointed. They  are  generally,  with  due  deference  to  the  boards  that  select  them,  ap- 
pointed by  men  who  do  not  know  them  personally,  who  cannot  knoAv  them.  Oftentimes 
I  have  heard  they  are  appointed  with  reference  to  their  political  pull  or  power  in  the 
community.  ^Miat  temptation  is  it  for  an  Attornej'-General  or  a  Superintendent  of 
Public  Instruction  who  is  on  that  board  to  appoint  a  man  with  political  pull  and  power 
in  his  county,  if  he  wants  to  be  Governor.  We  should  not  put  it  in  the  power  of  any 
man  to  use  the  office  in  that  way. 

If  you  elect  a  man  for  the  county,  and  he  does  not  do  his  duty,  the  people  can  turn 
him  down,  but  if  he  does  not  do  his  duty  as  it  is  now  all  he  has  to  do  is  to  stand  in  with 
the  powers  that  be.  and  as  the  board  is  constituted  now  he  would  have  to  stand  in  with 
the  heads  of  the  institutions  of  learning  in  the  State  of  Virginia,  not  a  man  of  whom 
is  elected  by  the  people,  and  not  a  man  of  whom  is  responsible  to  the  people.  As  1 
said  the  other  day.  it  would  be  a  regular  educational  oligarchy,  absolutely  opposed  to 
republican  principles  of  government. 

We  ought  to  elect  these  men  by  the  people.  Let  the  people  who  pay  the  money, 
who  have  children  to  send  to  the  schools,  be  responsible,  and  I  do  hope  that  the  substi- 
tute of  the  gentleman  from  Fluvanna  will  be  adopted.  Let  us  retain  county  and  city 
superintendents  of  schools.  Let  us  elect  them  by  the  people.  Do  not  appoint  them;  for 
God's  sake  do  not  appoint  them.  You  are  going  to  drag  not  only  the  public  schools  of 
Virginia,  but  the  public  institutions  of  Virginia  into  the  mire  of  politics.  If  I  was 
the  only  man  on  this  floor  I  should  still  stand  and  say  that  because  I  have  the  con- 
viction that  it  is  true. 

I  am  glad  to  know  that  the  Committee  is  not  unanimous  in  its  views  as  expressed 
here  this  morning,  that  the  county  superintendents  should  be  appointed.     I  believe 
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there  is  a  division  of  sentiment  in  their  hearts.  I  hope  they  will  vote  to  elect  these 
men.  If  any  man  can  give  me  a  good  reason  why  they  should  not  be  elected,  I  will 
vote  to  have  them  appointed.  I  lay  it  down  as  a  truth  that  where  you  have  a  good 
county  superintendent  of  schools  you  have  good  schools  in  the  county. 

I  wish  to  call  attention  to  the  fact  that  counties  are  the  most  important  units.  The 
distinguishing  feature  between  the  New  England  system  of  government  and  the  govern- 
ment of  the  South  is  the  county  as  contra-distinguished  from  the  town.  In  those  States 
they  have  a  town  superintendent.  Our  unit  of  government  is  the  county,  derived  from 
the  old  English  hundred. 

We  must  look  after  these  units,  these  counties.  One  thing  that  made  the  South 
great,  political  writers  say,  is  that  we  had  the  county  unit,  in  which  the  people  were 
interested  and  all  got  together;  and  yet  we  are  proposing  to  destroy  the  county  system 
in  toto.  I  am  in  favor  of  dispensing  with  the  county  judge.  That  will  dispense  with 
county  courts;  when  you  go  too  far  in  that  direction  you  dispose  of  our  system  of  county 
government.  Let  us  retain  some  vestige  of  the  units  that  make  up  this  Commonwealth, 
and  in  the  matter  of  schools,  which  of  all  comes  closest  to  the  people,  let  us  have  a 
responsible  head  and  not  a  man  who  is  responsible  to  the  University  of  Virginia. 

Mr.  Barbour:  I  offer  an  amendment  to  the  substitute  offered  by  the  gentleman  from 
Fluvanna.    I  ask  the  Secretary  to  read  it. 

It  may  in  its  discretion  divide  the  State  into  appropriate  school  districts,  and  subject 
to  the  confirmation  of  the  Senate,  appoint  superintendents  of  schools  for  such  districts 
and  prescribe  their  duties,  and  may  remove  such  superintendents  for  cause,  upon  notice 
to  the  incumbent. 

Mr.  Dunaway:  If  I  understand  it,  he  purposes  to  abolish  the  office  of  county  super 
intendent  and  to  have  in  lieu  thereof  district  superintendents. 

Mr.  Barbour:  District  superintendents.  That  is  the  object  of  this  provision,  and  at 
the  same  time  to  leave  the  greatest  degree  of  elasticity  to  the  system.  It  absolutely 
puts  the  responsibility  for  a  proper  system  of  education  where,  under  the  plan  which 
has  been  reported  by  the  committee,  it  properly  belongs,  and  that  is  with  the  Board  of 
Public  Instruction.  It  will  not  then  lie  in  the  mouth  of  the  board,  if  the  system  which 
they  adopt  does  not  prove  effective,  to  say,  "You  hampered  us  with  a  bad  system."  It 
absolutely  permits  them  to  divide  the  State  into  such  districts  as  they  think  proper,  into 
districts  of  such  sizes  as  they  think  proper,  and  makes  them  responsible  to  the  public 
for  the  proper  exercise  of  the  power  which  is  given  them.  If,  after  trying  one  plan,  it 
turns  out  to  be  ineffective,  they  can  change  the  arrangement.  They  can  return  to  the 
county  system  even,  if  it  develops  to  be  the  best,  but  it  leaves  the  matter  absolutely 
within  their  power  and  puts  the  responsibility  upon  them.  It  gives  them  the  power  and 
they  will  be  held  responsible. 

Mr.  McUwaine:  Mr.  Chairman,  speaking  for  myself  and  not  for  the  committee,  J 
would  say  that  I  believe  the  amendment  of  the  gentleman  is  a  decided  step  in  advance. 
If  we  can  arrange  or  leave  it  to  the  State  Board  to  arrange  for  the  county  trustees  or 
the  chairman  of  the  county  trustees  to  perform  the  duties  now  performed  by  the  county 
superintendent,  I  think  it  would  be  an  improvement. 

Mr.  Hamilton:  Mr.  Chairman  and  gentlemen,  I  have  not  felt  that  I  was  sufficiently 
acquainted  with  the  details  of  matters  connected  with  county  school  affairs  to  speak.  1 
have  impressions,  but  I  do  not  like  to  act  upon  impressions.  But  of  the  public  school 
system  in  the  cities,  or  in  some  of  the  cities  of  the  Commonwealth,  I  do  know  something. 
For  some  twenty-five  years,  with  the  exception  of  two  or  three  years,  when  I  was  not 
entirely  acceptable  to  the  party  in  power,  I  have  been  a  public  school  trustee  in  the  city 
of  Petersburg.  I  have  taken  great  interest  in  the  system.  I  have  been  chairman  of  the 
high  school  board  or  committee  of  the  city,  and  I  feel  that  I  can  speak  for  city  schools. 

Now,  in  all  these  amendments,  I  ask  and  beg  the  gentlemen  of  the  Convention  not 
to  interfere  materially,  if  at  all,  with  the  present  condition  with  respect  to  the  schools 
in  the  cities,  because  I  have  never  yet  heard  that  the  public  school  system  in  the  cities 
of  Virginia  was  not  efficient  and  successful.    So  much  so  is  it  with  respect  to  my  city 
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that  people  from  the  surrounding  country  send  their  children  to  the  schools,  where  they 
are  allowed  to  have  places,  and  pay  tuition  for  them  in  the  public  schools  of  the  city 
rather  than  pay  similar  tuition  in  private  schools.  Such  is  my  judgment  of  the  system 
in  my  city  that  I  sent  one  of  my  daughters  to  the  public  school  in  the  city  from  the 
deliberate  conviction  that  it  was  the  best  school  to  which  I  could  send  her. 

In  my  city  we  need  a  superintendent.  In  my  city  our  superintendent  is  a  man  who 
was  prepared  for  college  in  the  high  school  of  Petersburg,  and  then  studied  at  and  was 
graduated  from  Hampden-Sidney.  He  taught  school  in  the  public  schools  successfully 
for  several  years,  and  then  was  graduated  as  a  doctor  of  medicine  from  one  of  the  repu- 
table medical  colleges.  Since  that  time  he  has  been  superintendent  of  our  schools.  We 
also  make  him  the  principal  of  the  schools.  He  gives  his  entire  time  and  attention  to  his 
work,  and  is  an  exceedingly  faithful  and  efficient  man  in  educational  and  administrative 
lines.   We  should  greatly  regret  to  see  any  change  in  these  conditions. 

Now,  as  to  the  management  of  those  schools,  I  will  say  that  our  city  school  board 
has  been  elected  by  the  common  council  of  the  city,  certainly  for  twenty-five  years.  I 
do  not  know  how  the  school  boards  are  elected  in  the  counties.  I  have  not  kept  up  with 
it.  I  say  without  hesitation  that  the  city  school  board  of  my  city  is  composed  of  men 
superior,  if  i  may  indulge  in  a  comparison,  to  the  city  council  which  has  elected  them,  and 
it  always  has  been.  They  have  selected  the  best  men  they  could  find  in  the  city  to  ad- 
minister the  trust  of  the  public  schools,  and  those  people  have  administered  it,  I  believe, 
sir,  with  an  eye  single  to  the  good  of  the  people  and  of  the  schools  for  many  years.  1 
should  greatly  regret  to  see  any  change  in  the  manner  of  appointing  those  trustees. 

1  have  never  heard  of  any  criticism  of  the  public  schools  of  Virginia  in  the  cities. 
1  have  often  heard  criticism  of  it  in  the  counties.  I  do  not  believe  any  criticism  ot 
the  public  school  system  in  the  cities  would  be  just.  Considering  the  amount  at  com- 
mand, which  must  be  considered  always,  because  it  comes  out  of  the  people,  I  believe 
the  very  best  results  are  attained  in  the  city  that  are  practicable  to  be  attained,  and  1 
believe  they  are  as  good,  considering  the  resources  at  command,  as  can  be  found  to 
have  been  obtained  in  any  State  in  this  Union.  So  I  trust  and  hope  that  it  will  be  the 
pleasure  of  the  committee  not  to  interfere  with  existing  conditions  in  the  city  schools. 

Mr.  Meredith:  So  far  as  the  trustees  are  concerned,  I  should  prefer  to  see  them 
elected  by  the  people  rather  than  by  the  city  council. 

Mr.  Hamilton:  in  my  city  it  has  always  been  well  done  by  the  city  council.  We 
have  been  very  fortunate  in  having  a  good  city  council  almost  always. 

Mr.  Watson:  Mr.  Chairman,  I  shall  ask  the  attention  of  the  Committee  very 
briefly.  As  I  understand,  this  matter  is  one  of  the  most  important  we  have  discussed  in 
this  Committee,  and  I  do  not  think  in  our  haste  to  get  upon  some  other  topic  of  discus- 
sion, we  ought  to  overlook  this  greatly  important  interest. 

I  for  one  do  not  think  that  retrenchment  in  Virginia  ought  to  be  administered  in 
the  department  of  public  instruction.  I  came  to  this  Convention  willing,  sir,  that 
retrenchment  should  take  other  directions.  I  have  been  willing  and  am  still  willing  to 
consolidate  the  county  judiciary  of  this  State  into  a  district  judiciary;  I  have  been 
willing  and  am  still  willing  to  consolidate  the  Commonwealth's  attorneys  of  this  Com- 
monwealth into  district  attorneys,  but  I  do  not  think,  sir,  that  we  have  reached  that 
stage  in  the  history  of  public  education  when  we  can  afford  to  make  an  experiment  with 
the  responsihle  head  of  this  system  throughout  the  Commonwealth. 

Now,  sir,  it  matters  not  what  you  are  going  to  call  these  people,  whether  it  be 
chairman  of  the  district  board  of  trustees;  some  man  selected  by  them,  as  suggested  by 
the  distinguished  gentleman  from  Prfnce  Edward,  or  whether  it  be  some  local  officer 
appointed  to  hold  examinations  of  teachers,  as  suggested  by  other  gentlemen  upon  this 
floor,  the  fact  it,  sir,  that  it  is  the  universal  judgment  not  only  of  the  Committee  on 
Education,  which  has  been  charged  with  the  investigation  of  this  subject,  but  of  all 
school  men  throughout  the  Commonwealth  that  whether  other  things  can  or  cannot  be 
run  without  a  head,  the  public  schools  of  this  State  cannot  be  run  without  some  super- 
vision and  some  head. 
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The  amendment  ottered  by  my  friend  from  Albemarle  (Mr.  Boaz)  looks  to  the 
abolition  of  this  office  without,  I  say  it  respectfully,  assuming  the  responsibility  for 
abolishing  it  in  terms,  but  it  devolves  upon  the  Legislature  of  Virginia  the  necessity 
of  doing  or  not  doing  this  thing  which  he  is  trying  to  get  rid  of.  I  thoroughly  agree 
with  the  gentleman  from  Prince  Edward  that  we  ought  to  stand  up  here  and  say 
whether  in  our  judgment  this  office  is  fit  to  be  recognized  in  the  Constitution  or  whether 
it  ought  to  be  

Mr.  Boaz:  Will  the  gentleman  allow  me  to  correct  him?  I  wish  to  abolish  the 
office,  and  I  wish  that  this  body  shall  take  such  action  as  they  can  in  that  direction  and 
substitute  some  other  cheaper  method. 

Mr.  Watson:  The  gentleman  from  Richmond  city  has  reminded  the  gentleman 
from  Albemarle  that  by  simply  taking  this  office  out  of  the  section  in  which  it  appears 
here,  he  does  not  abolish  it  in  any  sense. 

Mr.  Boaz:    It  abolishes  it  as  a  constitutional  office. 

Mr.  Watson:  That  does  not  prevent  the  Legislature  from  re-establishing  it  as  not 
a  constitutional  office  and  devolving  its  duties  and  functions  upon  some  officer  to  be 
nam.ed  by  the  Legislature.  If  we  are  going  to  abolish  it,  we  ought  to  do  so,  and  in 
o^'der  to  do  so,  the  gentlentan  can  accomplish  his  object  by  devolving  these  duties  upon 
some  other  officer,  so  that  the  Legislature  cannot  devolve  them  upon  some  officer  which 
it  itself  might  name. 

I  will  suggest  to  the  gentleman  that  in  order  to  accomplish  his  object  logically  and 
effectually  he  must  not  only  leave  this  out  of  the  Constitution,  but  he  must  devolve  these 
duties  upon  some  other  officer,  so  that  the  Legislature  will  not  have  an  opportunity  to 
come  in  and  establish  some  other  officer  with  these  duties  to  perform. 

Granting  and  assuming  that  this  office  is  important,  granting  and  assuming  that 
the  public  education  needs  some  general  supervision  in  the  counties  and  communities  of 
this  State,  the  only  other  question  to  consider  is  how  this  office  ought  to  be  filled, 
whether  by  appointment  or  election.  I  beg  to  remind  gentlemen  of  the  committee  that 
they  have  by  their  votes  here  to-day  established  a  State  Board  of  Education  and  invested 
it  with  high  and  responsible  duties,  and  they  have  charged  it  with  the  responsibility 
of  the  free  school  system  so  far  as  the  State  is  concerned.  I  would  ask,  gentlemen,  Mr. 
Chairman,  how  are  they  going  to  hold  this  State  Board  to  strict  account  for  the  duties 
they  have  devolved  upon  it?  I  would  ask,  how  they  are  going  to  see  that  this  State 
institution  performs  its  functions,  when  they  provide  no  efficient  local  agent  of  that 
State  institution  to  perform  its  functions  in  the  communities  where  they  are  to  act? 

Mr.  Chairman,  the  State  Board  is  bound  to  have  some  responsible  head  in  the 
counties  whom  it  can  hold  to  account  for  the  execution  of  its  regulations  and  its  laws. 
It  is  bound  to  have  some  responsible  head  in  the  various  counties  of  this  Commonwealth 
with  whom  to  transact  business.  Surely  gentlemen  would  not  have  the  State  Board  writ- 
ing to  the  district  trustees,  of  whom  there  are  fifteen  hundred  in  the  Commonwealth, 
with  reference  to  school  matters.  If  that  were  intended,  what  you  would  need  to  provide 
the  State  Board  with  would  not  be  a  multiplication  of  its  duties,  but  a  multiplication 
of  typewriters  to  communicate  with  the  district  trustees  throughout  the  different  parts 
of  the  Commonwealth. 

I  say  if  the  State  Board  is  to  be  held  chargeable  with  and  responsible  for  the 
functions  that  this  new  Constitution  will  devolve  upon  it,  it  ought  to  be  allowed  to 
select  these  agents  in  the  counties  and  communities  of  the  State  to  carry  out  the  func- 
tions and  carry  out  the  regulations  that  it  prescribes  for  the  government  of  the  schooi 
system. 

It  is  no  reply  to  say  that  a  county  superintendent  elected  by  the  people  is  going  to 
be  responsible  to  the  State  Board  of  Education  here  in  the  city  of  Richmond.  Sir,  the 
very  regulations  of  this  State  Board  in  the  city  of  Richmond  will  often  be  of  a  character 
counter  to  the  prejudices  of  the  communities  in  which  that  system  is  sought  to  be  in- 
augurated. It  will  often  be  of  a  character  unpopular  in  communities  in  which  it  is 
sought  to  administer  it,  and  the  local  superintendent,  elected  by  the  will  of  those  people 
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and  dependent  not  only  upon  their  judgment,  but  upon  their  prejudices,  would  be  the 
last  man  on  the  face  of  the  earth  from  whom  the  State  Board  could  expect  an  efficient 
administration  of  the  regulations  and  laws  prescribed  by  itself. 

In  the  second  place,  while  I  think  the  people  of  Virginia  are  as  competent  as  any 
people  on  the  face  of  the  earth  to  manage  their  own  affairs,  and,  while,  sir,  I  would 
commit  to  their  hands  as  soon  as  to  any  constituency  I  know  of  the  selection  of  their 
own  agents,  common  experience  has  proven,  and  human  history  attests  the  fact  that 
there  are  agents  having  to  discharge  public  duties  whose  efficiency  in  office  is  exactly 
in  inverse  ratio  to  the  popularity  which  they  acquire  with  the  people  among  whom  they 
operate. 

I  may  be  mistaken,  sir.  but  have  always  thought  that  there  are  three  public  officers 
whose  popularity  not  only  did  not  depend  upon  their  efficiency,  but  was  seriously  hurt 
by  their  efficiency.  1  refer  to  the  office  of  county  treasurer,  to  the  office  of  commis- 
sioner of  the  revenue,  and  to  the  office  of  county  superintendent  of  public  instruction. 
The  man  who  collects  the  revenues  of  the  State  closely  and  indulges  not  the  tardy  citizens 
is  not  the  man  who  becomes  popular  among  his  constituents.  The  man  who  has  assessed 
the  property  of  the  citizen  so  that  the  State  shall  have  a  fair  revenue  therefrom,  is  not 
the  man  who  becomes  grateful  to  that  citizen  whose  property  he  assesses.  The  man  who 
examines  those  who  apph'  for  positions  to  teach  people,  the  man  who  goes  around  and 
visits  the  conduct  of  the  schools  and  looks  after  the  district  trustees  to  see  that  they  are 
doing  their  duty,  is  not  the  man  who  acquires  popularity. 

Mr.  Chairman,  I  do  not  know  why  it  is  so,  but  it  was  true  in  my  school  days,  and 
I  think  they  are  not  far  enough  back  to  permit  of  a  change  in  the  principles  of  human 
nature,  that  every  school  teacher  who  held  the  children  up  to  the  bit.  and  flogged  them 
sometimes,  as  they  used  to  do  in  good  old  Prince  Edward,  when  I  went  to  school  under 
the  jurisdiction  of  the  distinguished  gentleman  from  Prince  Edward— I  mean  in  the 
neighboring  village  of  Worshani — I  say  that  when  school  teachers  did  that  sort  of  thing, 
the  parents  often  took  the  children  away  from  school  and  would  not  send  them  to  the 
teacher  who  did  his  duty  and  made  them  study.  The  very  efficiency  of  the  school 
teacher  makes  him  unpopular  in  the  community,  and  that^man  is  popular  In  the  discharge 
of  duties  of  this  kind  who  performs  them  not  with  reference  to  the  efficiency  of  the 
system  which  he  conducts,  but  with  reference  to  the  prejudices  and  sensibilities  of  the 
people  among  whom  he  operates. 

For  these  reasons  I  hope  it  will  be  the  judgment  of  this  Committee  in  the  first 
place  to  continue  the  office  of  county  superintendent  of  public  instruction;  and,  in  the 
second  place,  to  continue  to  let  him  be  appointed  by  the  State  Board  of  Education,  to 
whom  he  ought  to  be  responsible,  if  there  is  to  be  any  general  supervision  of  education 
m  this  Commonwealth,  and  not  to  throw  him  into  the  political  swim,  to  take  his 
chance  with  other  political  candidates,  and  become  a  mere  scrambler  for  office  instead  of 
an  efficient  superintendent  of  education. 

Now.  Mr.  Chairman,  the  gentlemen  representing  cities  here,  my  friend  from  Peters- 
burg f:\Ir.  Hamilton)  among  the  number,  ask  you  whether  the  hand  of  this  Convention 
shall  be  laid  upon  the  counties  of  this  Commonwealth  or  not,  whether  you  turn  them 
loose  with  an  inefficient  school  system  and  let  them  shift  for  themselves  or  not,  to  keep 
your  hands  off  the  cities. 

Mr.  Chairman,  it  is  a  notorious  fact  that  the  public  school  system  within  the  cities 
of  this  Commonwealth  is  very  much  more  efficient  than  in  the  more  sparsely  settled 
country  sections.  It  is  a  matter  of  general  information  that  in  all  the  advantages  of 
modern  education,  both  as  to  the  system  of  teaching  and  as  to  school  appliances,  the 
urban  sections  of  this  State  are  far  in  advance  of  the  more  poorly  equipped  country 
schools  of  the  Commonwealth.  If  the  office  of  city  superintendent  is  considered  univer- 
sally by  these  gentlemen  to  be  a  necessity  to  the  cities  of  this  Commonwealth,  I  should 
like  to  ask,  sir,  upon  what  principle  this  office  is  not  a  necessity  and  not  desirable  to 
the  counties  of  the  Commonwealth.  I  believe  for  one,  sir,  that  there  ought  to  be  some 
man  in  every  county  of  this  State  whose  business  it  is  to  think  about  the  public  schools 
in  his  county,  to  study  the  modern  methods  of  teaching  that  are  being  invented  from 
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time  to  time,  to  study  the  advancement  in  text-books,  to  report  upon  such  advancement, 
as  made  from  time  to  time,  and  somebody  to  look  into  the  intellectual  and  moral 
character  of  all  school  teachers  who  undertake  to  conduct  education  in  the  different 
schools  in  the  counties.  I  believe  there  ought  to  be  some  officer,  whatever  you  call  him, 
whose  business  it  is  to  do  this  important  and  responsible  and  highly  advantageous  thing. 

Mr.  Eggleston:  Does  he  think  that  he  will  get  this  important  service  and  get  men 
who  can  render  it  for  the  salaries  they  are  paid,  averaging  about  four  hundred  dollars  a 
year? 

Mr.  Watson:  In  reply  to  the  gentleman  from  Charlotte  I  will  say  that  it  has  always 
been  a  matter  of  surprise  to  me  considering  the  inadequate  salaries  which  are  paid  to 
superintendents,  that  the  Commonwealth  has  secured  the  high  character  of  services  it 
has  succeeded  in  getting,  While  there  is  some  complaint  in  some  sections  of  the  Com- 
monwealth, the  fact  is,  as  has  appeared  by  evidence  before  the  Committee  on  Education, 
that  in  perhaps  some  nine  out  of  ten  counties  of  the  State  there  is  no  dissatisfaction  with 
the  existing  system,  and  the  schools  are  supplied  with  the  services  of  highly  competent 
and  intelligent  gentlemen  as  superintendents  ot  public  instruction. 

I  will  say  to  the  gentleman  from  Charlotte  that  I  believe  you  can  secure  the  services 
of  people  such  as  I  have  described,  and  on  a  principle  which  certainly  operates  in  Vir- 
ginia, whether  it  ever  operates  in  any  other  Commonwealth  or  not,  and  that  is  that  the- 
pleasure  our  people  derive  and  the  satisfaction  they  find  in  holding  public  office  are  such 
that  for  a  very  small  sum  you  can  secure  the  services  of  most  excellent  and  competent 
gentlemen.  (Applause.) 

I  hope  that  this  committee  will  allow  these  people  to  be  appointed  by  the  State 
Board  of  Education,  to  whom  they  are  responsible  for  the  proper  discharge  of  their 
duties;  that  it  will  not  throw  them  into  the  whirlpool  of  popular  elections  and  make  them 
candidates  for  county  offices  along  with  others  on  the  ticket  nominated  at  stated  periods: 
that  it  will  keep  them  out  of  the  political  swim;  that  it  will  preserve  them  from  the 
temptations  of  not  discharging  their  duties  and  becoming  popular  in  their  respective 
countries;  that  it  will  preserve  them  from  any  temptation  that  might  result  from  an 
applicant  for  a  teacher's  license  who  happens  to  be  the  daughter  of  some  man  influ- 
ential in  politics,  who  probably  is  not  capable  of  acquiring  a  third-grade  certificate  and 
who  at  the  hands  of  a  political  superintendent  would  be  likely  to  get  a  first-grade  certifi- 
cate. I  hope  the  committee  will  relieve  them,  from  all  temptation  of  that  sort,  because 
human  nature  is  the  same  the  world  over,  whether  you  call  it  by  one  name  or  designate 
it  by  another.  I  hope  the  office  of  county  superintendent  will  be  retained,  and  I  hope 
it  will  be  filled  by  appointment,  as  now,  and  not  thrown  into  the  scramble  of  politics 
and  subject  to  the  temptations  of  ordinary  political  life. 

Mr.  Mcllwaine:  Before  the  gentleman  from  Nottoway  sits  down,  I  should  like  tc 
say  a  word.  The  gentleman  says  he  thinks  that  in  nine-tenths  of  the  counties  the 
superintendents  are  thought  to  be  efficient.  I  am  sure  the  gentleman  overestimates  it 
very  much.  I  account  for  his  opinion  on  that  subject  by  the  fact  that  during  a  consid- 
erable part  of  the  early  days  of  our  committee,  he  was  detained  from  the  meetings 
of  the  committee  by  attendance  on  the  Suffrage  Committee,  when  the  evidence  poured  iQ 
from  all  parts  of  the  State.    I  think  it  much  near  to  the  fact  to  say  about  half. 

I  do  not  say  that  in  opposition  to  anything  else  that  you  have  said  at  all,  but  jusc 
to  let  the  members  of  the  Convention  have  before  them  what  seems  to  be  the  testimony. 
Of  course  I  do  not  pretend  to  be  exactly  accurate,  but  it  is  a  very  large  proportion  of  ^he 
superintendents  of  schools. 

Mr.  Watson:  I  am  obliged  to  the  gentleman  from  Prince  Edward.  What  he  states 
is  correct.  My  information  about  it  is  nothing  like  as  extensive  as  his  own.  My  own 
observation  was  that  there  had  been  few  complaints,  but  I  may  be  mistaken  in  that 
respect. 

Mr.  Keezell:  Mr.  Chairman,  I,  for  one,  believe  that  the  interest  of  the  public  school 
system  will  best  be  promoted  by  retaining  some  supervisory  power  over  this  system, 
by  having  district  superintendents  or  county  superintendents.  It  has  always  occurred 
to  me  as  possible  that  in  very  small  counties,  where  the  duties  of  the  officer  were  very 
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small  and  where  the  compensation  was  small,  the  proper  man  could  not  be  secured  to 
overlook  the  schools. 

I  do  not  think  this  applies  to  the  large  counties;  certainly  not  to  the  cities.  I  do 
not  believe  good  policy  demands  that  we  should  do  away  with  a  supervision  of  schools, 
whether  by  county  or  district  superintendents  I  do  not  care.  Certainly  in  a  county  the 
size  of  Augusta,  or  such  counties  as  that,  a  superintendent  of  schools  who  does  his  duty 
has  all  that  a  man  can  possibly  do  properly  to  look  after  the  interests  of  the  public 
free  schools. 

I  have  had  occasion  to  look  somewhat  into  the  cost  of  the  supervision  in  the  larger 
counties,  and  1  find  that  in  counties  like  the  one  I  represent  here  the  entire  supervision 
given  by  the  superintendent  of  schools  ana  "the  clerk  of  the  board  does  not  cost  over  ?5  a 
school.  The  supervision  given  by  the  superintendent  does  not  cost  as  much  as  ?3  a  school. 
I  do  not  think  it  would  be  possible  to  get  any  proper  supervision  of  the  schools  for  a 
less  amount  of  money  than  that.  If  we  turn  over  the  supervision  of  the  schools  to  the 
boards  of  trustees  of  the  various  counties,  I  believe  it  would  be  a  very  imperfect  and 
improper  supervision. 

Now,  Mr.  Chairman,  I  agree  with  the  report  of  the  Committee  this  far:  We  cer- 
tainly ought  to  keep  the  superintendent  of  schools.  As  to  the  manner  of  his  selection, 
I  am  perfectly  willing  to  concede  that  for  the  best  interests  of  the  schools,  if  appointed 
by  the  proper  board:  appointment  is  preferable  to  election. 

I  am  ready  and  willing  to  concede  that  we  ought  to  have  the  aid  and  help  of  those 
interested  in  the  higher  schools  in  the  development  of  this  system,  and  I.  for  one,  am 
willing  to  vote  for  any  proper  composition  of  this  board  which  shall  give  these  institu- 
tions all  they  ought  to  ask  or  all  their  friends  ought  to  ask  for  them,  in  the  way  of 
giving  aid  to  this  Board  of  Education.  If  it  shall  be  so  constituted  that  those  institutions 
shall  not  be  put  in  absolute  control  of  it,  then  I  believe  the  Board  of  Education  will  be 
the  best  possible  source  of  appointment  for  the  superintendents  of  schools  in  the 
counties  and  cities. 

I  had  hoped  that  some  such  provision  would  be  adopted  by  this  committee,  and  i 
still  hope  that  some  such  provision  will  be  adopted  by  the  Committee  before  we  finally 
engraft  this  article  into  the  Constitution  of  the  State.  Believing  that  I  am  going  to  vote 
for  the  report  of  the  committee  so  far  as  the  retention  of  the  stiperintendents  of  schools 
is  concerned,  but  I  am  very  frank  to  say  now  that  if  I  believed  that  it  was  the  ultimate 
Intention  of  this  Committee  to  put  the  schools  of  higher  education  in  absolute  control 
of  the  public  free  schools  of  Virginia,  I  should  vote  to  elect  these  superintendents  by  the 
people,  because  I  do  believe  that  the  people  ought  not  to  be  deprived  of  all  voice  and  all 
power  in  controlling  the  public  free  schools  of  this  State. 

I  had  hoped  that  this  Committee  was  going  to  reconsider  its  action  so  far  as  the 
composition  of  this  board  is  concerned,  so  as  to  render  it  less  objectionable  than  it 
seems  to  be  now  from  the  standpoint  of  lack  of  control  by  the  people  of  the  public  free 
school  system. 

Mr.  Chairman.  I  am  a  member  of  the  board  of  trustees  in  my  own  county  and  in 
my  own  district.  I  know  enough  about  the  way  these  trustees  look  after  the  schools  to. 
know  that  if  you  should  depend  upon  me  or  depend  upon  those  who  are  associated  with 
me  to  look  after  the  schools  they  would  not  be  looked  after  as  they  ought  to  be.  It  is 
impossible  to  get  men  who  serve  without  compensation,  who  are  busy  in  the  ordinary 
avocations  of  life,  to  devote  the  time  that  is  necessary  to  give  such  supervision  to  the 
schools  in  the  country  as  they  ought  to  have.  This  supervision  ought  to  be  by  some  one 
who  is  competent  to  look  after  them  properly  and  who  is  compensated  to  do  that  work. 
I  do  not  believe  you  are  going  to  have  an  efficient  free  school  system  in  the  counties  of 
this  Commonwealth  unless  you  do  that. 

I  have  heard  no  complaints,  so  far  as  my  section  of  the  State  is  concerned,  with 
reference  fo  the  way  the  superintendents  of  ptiblic  free  schools  discharge  their  duties, 
and  I  do  not  think  that  those  sections  of  the  State  in  which  there  is  a  satisfactory  condi- 
tion of  affairs  ought  to  be  interfered  with  any  more  than  the  cities,  by  undertaking  to 
uproot  this  whole  system  of  proper  supervision. 
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Mr.  Kendall:  Mr.  Chairman,  I  think  we  have  reached  a  point  where  we  touch  the 
efficiency  of  the  public  schools,  perhaps  in  more  than  in  any  other  way  we  have  had 
under  discussion. 

It  has  been  said  that  in  the  appointment  of  this  Board  of  Education  we  have  selected 
a  body  of  men  too  far  removed  from  the  common  school  system  to  know  much  about 
its  workings,  and  I  myself  thought  that  that  was  an  objection  which  had  some  force 
in  it.  It  seems  to  me,  however,  that  that  objection  would  be  clearly  met  by  bringing 
this  board  in  contact  with  the  various  superintendents  of  the  counties.  The  very  fact 
that  they  shall  have  their  appointment  calls  to  the  attention  of  the  board  the  needs  of 
the  schools  in  each  county.  It  is  a  link  which  brings  them  down  to  the  work  and  to  the 
duties  of  the  county  superintendents,  which  is  the  very  essence  of  the  whole  system. 

I  think  gentlemen  who  rise  here  and  advocate  the  election  of  superintendents  of 
counties  by  the  people  forget  that  the  same  conditions  do  not  exist  in  every  county  in  the 
State.  I  think  they  forget  that  in  some  counties  the  electorate  will  be  of  a  very  different 
character  from  what  it  will  be  in  some  other  counties;  that  in  some,  perhaps,  it  may  be 
found  that  it  will  be  colored  in  spite  of  all  that  can  be  done  by  the  Suffrage  Committee 
or  by  this  Convention  in  a  manner  which  will  unfit  it  altogether  for  the  election  of  the 
superintendent  of  schools  for  the  county. 

We  do  not  know  but  that  in  some  counties  at  least  there  will  continue  an  electorate 
which  will  be  black  in  its  majority,  and  if  not  it  will  be  so  largely  constituted  of  that 
element  that  the  nomination  of  these  officers  will  be  forced  into  political  convention. 
And,  sir,  when  you  have  once  carried  it  into  a  political  convention,  and  it  becomes  a 
political  issue,  who  can  undertake  to  say  how  much  the  efficiency  of  the  officer  will  be 
considered  and  how  much  the  political  pull  will  determine  who  the  nominee  shall  be? 

I  think,  therefore,  that  those  gentlemen  who  feel  that  their  constituency  are  the 
best  fitted  to  select  these  officers  should  remember  that  that  appointment  is  not  only  to 
be  delegated  to  the  people  of  their  particular  counties  but  of  other  counties  of  the 
State  where  the  situation  is  altogether  different. 

I  think,  too,  Mr.  Chairman,  as  this  Board  of  Education  is  to  be  responsible  for  the 
appointment  of  these  men,  there  could  be  no  higher  sense  of  duty  brought  to  the  Board 
than  would  be  done  by  the  fact  that  they  are  to  be  responsible  for  the  discharge  of  the 
duties  of  the  various  superintendents.  If  you  give  one  body  the  power  to  pass  general 
laws  and  another  body  the  power  to  appoint  the  executor  of  those  laws,  surely  the  one 
body  cannot  feel  the  same  responsibility  that  it  v/ould  if  it  were  responsible  both  for  the 
making  of  the  laws  and  for  their  execution. 

That  brings  me  to  the  question  about  which  I  really  rose  to  address  the  Committee. 
There  are  counties  in  this  State  where  I  undertake  to  say  it  is  impossible  to  get  an 
efficient  man  for  superintendent  of  schools.  There  may  be  men  in  the  county  who  are 
fitted  for  the  duties,  though  I  am  free  to  say  to  you,  gentlemen,  that  I  believe  you  will 
find  really  very  few  men  indeed  who  are  fitted  for  these  duties.  It  is  not  every  educated 
man  who  is  fitted  for  them.  It  is  not  every  business  man  who  is  fitted  for  them.  It 
takes  a  man  who  is  deeply  interested  in  the  question,  first  and  foremost,  to  be  an  efficient 
man  in  that  position,  and  you  will  find  it  difficult  in  the  counties  that  pay  $200,  $300.  or 
$400  or  $500,  to  get  a  man  who  is  willing  to  devote  to  it  his  whole  and  exclusive  time.  A 
man  whose  duties  are  divided  in  many  lines  cannot  give  to  it  the  whole  force  of  his 
nature  and  intellect,  and  unless  he  is  willing  to  do  that,  I  do  not  care  who  he  is,  I  under- 
take to  say  that  he  will  not  make  an  efficient  superintendent. 

Hence  it  is  that  it  is  most  important  indeed  to  leave  to  the  Board  of  Education  the 
power  upon  trial  to  select  men  and  to  fit  men  for  the  place,  to  select  the  place  and  fit 
it  to  the  man  who  upon  trial  will  be  found  to  be  best  capable  of  developing  the  system 
there  as  we  wish  to  have  it  developed. 

I,  therefore,  say  that  we  have  reached  the  very  point  in  the  consideration  of  this 
report,  where,  in  my  opinion,  the  efficiency  of  the  public  free  schools  of  this  State  is 
on  a  pivot  and  is  now  to  be  decided.  I  cannot  conceive  of  a  better  plan.  I  drew  an 
amendment  somewhat  similar  to  that  offered  by  the  gentleman  from  Culpeper,  but  i 
think  he  has  improved  upon  it  and  I  am  glad  to  accept  it. 
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I  say  you  cannot  in  all  of  your  deliberations  here  address  yourself  to  any  point  of  this 
whole  question  or  make  any  decision  upon  the  whole  system  which  will  affect  the  system 
more  fully,  more  completely  for  good,  than  in  deciding  to  leave  this  matter  to  the 
Board  of  Education  both  as  to  districting  the  State  and  as  to  the  election  of  superintend- 
ents. 

I  hope  the  House  will  not  fail  to  consider  the  fact  that  the  electorate  of  the  counties 
are  differently  situated,  and,  gentlemen,  apart  from  the  character  of  the  electorate  there 
are  other  questions  which  must  and  will  inevitably  arise. 

I  do  not  like  to  mention  it,  but  you  know  that  in  some  sections  of  a  county  one 
religious  denomination  will  have  a  controlling  influence  and  that  that  will  go  a  long 
ways  in  determining  the  choice  of  the  man,  regardless  of  his  efficiency  as  an  educator. 
In  another  part  of  the  county  there  may  be  some  other  and  some  really  malign  influence 
which  will  control  his  nomination.  So  while  in  some  counties  you  might  have  an 
efficient  system  under  the  device  of  a  general  election  by  the  people,  there  are  many  other 
counties  in  which  the  object  we  seek  to  attain  would  be  utterly  defeated  in  my  opinion; 
and  we  should  right  here  and  now  settle  that  question. 

Mr.  Thornton:  Mr.  Chairman,  I  would  certainly  not  now  undertake  to  trespass  upon 
this  Committee,  if  it  were  not  for  the  fact  that  I  feel  the  deepest  interest  in  the  ques- 
tion that  is  before  it.  It  seems  to  me  that  there  is  nothing  which  affects  the  public 
school  system  in  this  State  to  such  an  extent  as  the  selection  of  the  superintendent  ot 
schools. 

After  what  has  been  said,  sir,  and  said  so  ably  and  so  much  better  than  I  can 
possibly  say  it,  I  imagine  this  Committee  will  hardly  undertake  to  leave  the  selection 
of  the  county  superintendent  to  a  vote  of  the  people.  The  reasons  which  have  been 
assigned  are  so  good  and  so  well  known  to  the  Committee  that  it  would  be  useless  for 
me  to  reiterate  them.  I  desire,  however,  to  call  the  attention  of  my  friend  from  Albe- 
marle (Mr.  Boaz)  to  the  fact  that  the  ofiice  of  superintendent  of  schools  is  in  the  p'resent 
Constitution.  In  the  beginning  of  his  remarks  he  said  it  was  not  there,  and  if  we  left 
out  this  provision  we  would  be  in  exactly  the  some  position  w^e  are  now. 

Mr.  Boaz:  I  find  out  that  I  was  mistaken.  I  was  reading  the  article  on  education 
and  not  the  article  on  county  government. 

Mr.  Thornton:  Now,  sir,  it  seems  to  me  that  the  question  has  resolved  itself  into 
two  questions.  First,  shall  we  have  superintendents  of  schools,  and  if  so  what  shall  be 
the  manner  of  selecting  them  and  the  territory  ove-  which  they  shall  preside? 

As  I  said  just  now,  I  can  hardly  believe  this  Committee  is  going  to  decide  that  we 
shall  elect  the  superintendents  by  the  people.  I  think  that  matter  has  been  discussed 
sufficiently,  and  I  shall  not  go  into  it  again. 

The  next  question  is  as  to  the  territory,  and  I  shall  state  in  a  few  words  why  I  be- 
lieve the  present  arrangement  of  having  a  superintendent  of  schools  for  each  and  every 
county  is  desirable.  There  are  some  counties  in  which  perhaps  it  may  be  impossible  to 
find  a  man  who  will  discharge  the  duties  in  the  manner  in  which  they  should  be  dis- 
charged for  the  compensation  he  would  receive. 

Sir,  the  duties  of  a  superintendent  are  not  only  onerous,  but  they  are  varied  and  of 
great  importance.  A  superintendent  of  schools  ought  to  be  in  the  nature  of  an  educa- 
tional missionary.  He  should  go  out  among  the  people  and  hear  their  complaints;  hear 
the  reasons  they  have  for  not  patronizing  the  public  school  system,  see  that  the  school 
buildings  are  in  proper  condition,  see  that  they  are  properly  equipped  with  public  school 
apparatus,  in  order  that  the  children  in  the  common  schools  shall  have  the  very  best 
results  from  the  money  that  is  furnished  to  conduct  those  schools. 

It  has  been  stated  here  by  the  gentleman  from  Petersburg  (Mr.  Hamilton),  and  very 
properly,  that  the  public  schools  throughout  the  State  in  the  cities  are  as  perfect  as  they 
well  could  be  m^ade  under  existing  circumstances.  The  great  reason  for  that  is  not  only 
because  it  is  a  compact,  territory,  but  it  is  mainly  because  they  have  more  money  to 
run  their  schools;  the  terms  are  longer  and  they  have  the  money  to  select  the  very  best 
educators  in  the  country  as  teachers  for  their  public  schools.  The  reason  why  the 
public  schools  in  the  counties  have  not  been  brought  to  that  same  efficiency  is  in  a  great 
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measure  not  due  to  any  fault  in  the  management  on  the  part  of  the  school  officers,  but 
rather  to  the  fact  that  they  have  not  the  money  with  which  to  conduct  the  schools  as 
they  should  be  conducted. 

But,  sir,  in  my  part  of  the  State,  at  least,  I  believe  the  very  best  results  have  been 
obtained,  taking  into  consideration  the  funds  that  have  been  at  the  disposal  of  the 
school  officials.  I  think  those  gentlemen  who  live  in  my  part  of  the  State  will  bear  me 
out  in  saying  that  the  superintendents  of  schools  are  both  faithful  and  efficient,  and  the 
high  standard  that  has  been  reached  in  the  public  school  system  in  our  portion  of  the 
State  is  due  in  no  small  measure  to  the  work,  the  industry,  and  the  faithful  manner  in 
which  the  superintendents  of  schools  have  discharged  their  duties. 

It  has  been  stated  here  by  the  gentleman  from  Rockingham  (Mr.  Keezell),  who  1 
know  to  be  an  efficient  school  officer,  being  himself  one  of  the  trustees  in  his  county, 
that  if  the  management  and  conduct  of  the  schools  were  left  to  the  trustees  in  his  county, 
they  would  not  be  properly  managed  and  properly  cared  for.  Those  trustees  work  with- 
out pay.  There  is  nothing  given  in  return  for  their  services.  It  would  be  impossible 
for  a  man  who  has  duties  to  discharge  in  his  ordinary  business  to  undertake  to  go  to 
the  school-houses  to  see  whether  they  have  what  is  needed  in  the  way  of  apparatus 
and  necessary  supplies  for  the  school.  It  would  be  impossible  for  him  to  go  there  and 
investigate  the  various  little  controversies,  troubles  and  disputes  that  occur.  All  that 
must  be  devolved  upon  the  county  superintendent  of  schools,  and  I  say  with  a  proper 
man,  and  such  men  as  we  have  in  our  portion  of  the  State,  you  will  find  all  difficulties 
and  troubles,  which  are  continually  arising,  settled  satisfactorily,  and  without  creating 
any  disturbance  or  creating  any  prejudice  against  the  public  school  system. 

As  to  the  amendment  offered  by  the  gentleman  from  Culpeper  (Mr.  Barbour),  I 
think,  speaking  only  for  myself,  that  it  is  in  the  right  direction,  though  subject  to  some 
objections  that  I  think  are  of  a  serious  character.  I  have  seen  an  amendment  which 
has  been  drawn  by  the  gentleman  from  Richmond  (Mr.  Gordon)  that  I  think  will  cure 
the  objections  that  I  have. 

Mr.  Harbour:  I  will  state  that  I  have  agreed,  so  far  as  I  am  concerned,  to  accept 
the  amendment  of  the  gentleman  from  Richmond. 

Mr.  Thornton:  With  that  amendment  accepted,  speaking  only  for  myself  (I  do  not 
know  what  views  the  other  members  of  the  Committee  may  entertain),  I  think  the 
objections  heretofore  raised  by  members  to  county  superintendents  will  be  met.  We 
have  selected,  in  my  opinion,  an  ideal  board,  and  we  can  well  afford  to  entrust  the  public 
schools  of  the  State  into  its  hands. 

As  to  the  territory  which  should  be  presided  over  by  a  school  officer,  I  say  we 
would  likewise  be  safe  in  entrusting  it  to  that  board.  Feeling  as  I  do  as  deep  an  interest 
in  the  public  schools  of  this  Commonwealth  as  any  man  on  this  floor,  I  care  not  who  he 
may  be,  I  feel  that  I,  as  a  member  of  the  Committee  on  Education,  have  done  what  is 
to  the  interests  of  the  public  schools  in  assisting  in  the  organization  of  this  board,  and 
I  believe  that  time  will  prove  that  we  have  taken  the  public  schools  out  of  politics.  It 
appears  that  in  some  portions  of  the  State  they  have  been  dragged  into  politics,  how, 
by  whom,  or  why,  I  know  not.  These  facts  were  developed  before  the  Committee  on 
Education.  I  believe  for  that  reason,  sir,  we  have  done  a  good  act.  We  have  created  a 
board  that  will  make  the  public  school  system  in  a  measure  a  permanency;  I  mean  the 
officers  who  will  conduct  the  public  schools.  If  you  adopted  the  plan  suggested  by  my 
friend  from  Albemarle,  you  would  have  one  Superintendent  of  Schools  one  year,  and 
perhaps  another  one  for  another  year,  because  the  County  School  Board  will  be  changing 
from  year  to  year,  depending  upon  the  electorate  of  the  county  as  to  who  will  compo&e 
the  board,  and  consequently  as  to  who  will  be  the  chairman  of  the  board.  The  latter 
as  proposed  by  the  gentleman  from  Albemarle,  is  to  be  the  County  Superintendent  ot 

Aye  more  than  that,  sir,  in  my  opinion,  not  intentionally,  perhaps,  but  indirectly 
he  is  striking  a  blow  at  the  public  school  system,  because  he  not  only  proposes  that  tn^ 
office  of  superintendent  shall  depend  upon  the  uncertain  electorate  of  a  county,  hut  ne 
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proposes  to  confide  the  public  school  system  to  the  uncertain  whims  of  precarious 
Legislatures. 

For  these  reasons,  sir,  I  hope  this  committee  will  see  fit  to  sustain  the  report  of 
the  Committee  on  Education,  and  for  my  own  part  I  hope  they  will  also  sustain  the 
amendment  offered  by  the  gentleman  from  Culpeper  as  it  will  be  amended  by  the  gentle- 
man from  the  city  of  Richmond. 

Mr.  James  W.  Gordon:  The  amendment  which  I  propose  to  offer,  and  which  the 
gentleman  from  Culpeper  has  agreed  to  accept,  is  to  add  at  the  end  of  his  amendment: 

Provided  no  such  division  shall  comprise  less  than  one  county  or  city,  nor  «hali 
any  county  or  city  be  divided  in  the  formiation  of  any  such  division. 

I  understand  the  gentleman  from  Culpeper  has  changed  the  language  of  his  amend- 
ment so  as  to  read  "division"  instead  of  "district."  There  are  a  number  of  gentlemen 
in  my  vicinity  here  who  desired  to  support  the  amendment  of  the  gentleman  from 
Culpeper  and  yet  wished  to  have  it  safeguarded  in  this  way.  So  I  have  drawn  it  in  this 
shape  to  meet  their  objection. 

Mr.  Barbour:  I  will  state  that,  at  the  suggestion  of  gentlemen  on  the  floor,  1 
changed  the  word  "district"  to  the  word  "division."  The  word  "district"  has  now, 
under  our  law,  a  well-defined  meaning,  and  they  thought  it  better  to  employ  a  different 
term  and  call  it  a  division. 

Mr.  Pettit:    What  would  a  division  embrace? 

Mr.  Barbour:  It  would  embrace  one  or  more  counties,  as  may  be  decided  upon  by 
the  State  Board  of  Education. 

Mr.  Garnett:  I  wish  to  say,  sir,  that  I  feel  a  great  deal  of  Interest  in  this  matter. 
I  hope  the  report  of  the  committee  will  be  sustained  by  the  House,  and  that  the  county 
superintendent  wil  be  retained.  In  my  section  of  the  country,  of  which  I  can  speak,  the 
people  are  heartily  in  favor  of  the  action  proposed  by  the  committee. 

My  experience  corresponds  with  that  of  other  gentlemen  here  who  sustain  the  re- 
port of  the  committee,  that  the  objection  is  to  the  man  and  not  to  the  office.  In  my  own 
county  we  have  been  fortunate  in  securing  good  men  as  county  superintendents,  and  the 
development  of  the  school  system  there  has  been  satisfactory.  We  have  succeeded  in 
filling  almost  all  our  schools  with  graduates  from  the  Normal  School  at  Farmville,  in 
this  State,  or  from  the  high  school,  in  this  city,  teachers  who  have  been  specially  taught 
and  trained,  and  know  how  to  teach  the  children.  We  have  had  one  of  the  most  efficient 
superintendents  I  have  ever  known,  and  such  has  been  the  case  in  the  counties  around 
me,  so  far  as  I  am  advised.  There  is  no  demand  made  by  the  people  there  that  we 
shall  have  this  office  abolished. 

In  answer  to  the  question  propounded  by  the  gentleman  from  Charlotte  as  .to  the 
faithfulness  that  we  should  expect  to  get  from  the  money  that  is  expended  in  the  office, 
I  would  reply  that  if  we  cannot  get  a  faithful  Superintendent  with  the  amount  of  money 
we  now  give  him,  how  can  we  expect  to  have  a  faithful  and  efficient  mianagement  ol 
schools  by  the  trustees  or  the  President  of  the  Board  of  Trustees,  who  will  be  paid  much 
less  than  the  Superintendent,  as  suggested  by  some  gentleman  here? 

I  am  also  in  favor  of  the  appointment  of  the  Superintendent  of  the  board.  That 
board,  as  proposed  by  the  Committee,  is  to  be  made  up  of  such  material  as  that  the  very 
best  interests  of  the  State  of  Virginia,  so  far  as  the  schools  are  concerned,  will  bo 
faithfully  subserved  and  protected, 

1  wish  to  say  just  here  that  the  question  I  asked  the  gentleman  from  Rockingham 
(Mr.  Keezell)  may  mislead  gentlemen  on  this  floor  as  to  my  position  as  to  the  appointing 
power,  I  was  utterly  opposed  to  the  action  of  the  Comniittee  of  the  Whole  yesterday  in 
making  the  office  of  Superintendent  of  Public  Instruction  elective  by  the  people.  If  we 
could  get  the  people  to  have  the  say  so  at  the  beginning  in  the  selection  of  that  officer, 
I  probably  would  not  have  objected,  but  we  all  know  that  it  is  the  nominating  con- 
ventions that  virtually  elect  the  officers  of  the  State,  and  not  the  people,  for  the  nominees 
of  the  conventions  are  generally  elected  to  the  positions  for  which  they  are  nominated 
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I  myself  am  absolutely  opposed  to  having  the  schools  dragged  down  into  the  dirty 
pool  of  polities.  I  want  to  remove  the  schools  from  politics  as  far  as  possible,  and  the 
"best  way  to  do  it  is  to  give  them  in  charge  of  some  such  a  board  as  is  suggested  by  the 
report  of  the  committee. 

I  am  heartily  in  favor  of  the  adoption  of  the  report  as  to  the  selection  of  county 
superintendents  by  the  board  and  not  by  the  people,  and  I  sincerely  wish  and  hope  that 
^hen  the  Convention  comes  to  consider  the  question  which  was  passed  upon  by  the  Com- 
mittee of  the  Whole  on  yesterday  there  will  be  a  reversal  of  the  verdict  of  the  Com- 
mittee of  the  Whole  and  that  we  will  have  the  Superintendent  of  the  State  at  large  ap- 
pointed by  the  board  and  not  elected  by  the  people. 

Mr.  Keezell:  Would  it  not  be  better  to  cleanse  the  pool  of  politics  rather  than  en- 
deavor to  remove  the  schools  from  the  control  of  the  people? 

Mr.  Garnett:  I  did  not  exactly  catch  the  gentleman's  remarks,  but  I,  myself,  think, 
,^ust  as  was  stated  by  the  gentleman  from  Lynchburg  (Mr.  Glass),  that  in  the  selection 
<of  officers  by  a  nominating  convention  the  question  which  time  and  again  controls  it  as 
to  the  vote  that  we  expect  to  get  for  the  particular  gentlemen  for  whom  we  are  trying 
to  secure  the  nomination. 

Mr.  Quarles:  Will  the  gentleman  allow  me  to  ask  him  whether  he  would  be  willing 
to  elect  the  superintendents  by  the  people  if  they  were  nominated  by  a  primary  election"; 

Mr.  Garnett:  In  respect  to  that  matter,  I  will  say  that  I  would  far  prefer  the  selec- 
tion of  a  county  superintendent  by  the  people  to  having  the  Superintendent  of  the  State 
at  large  selected  by  a  nominating  convention.  I  do  not  agree  with  some  gentlemen,  I 
believe  it  was  my  friend  from  Nottoway,  that  there  are  three  officers  with  the  selection 
of  whom  he  thinks  the  people  ought  not  to  have  anything  to  do,  and  one  was  the  county 
superintendent.  1  believe  if  a  man  who  stands  up  in  the  county  in  the  position  of  super- 
intendent of  the  schools  

Mr.  Watson:  The  gentleman  misquotes  me  if.  he  thinks  I  said  there  were  three  oiii- 
cers  with  the  selection  of  whom  the  people  should  not  have  anything  to  do.  I  made 
the  statement  that  in  my  judgment  there  were  three  officers  in  which  efficiency  in  office 
did  not  add  to  the  popularity  of  the  official  among  the  people. 

Mr.  Garnett:  I  did  not  desire  to  misquote  the  gentleman,  but  I  believe  that  such 
interest  just  now  is  felt  by  the  community  at  large  in  the  public  free  schools  that  no 
man  who  will  stand  up  in  the  office  and  faithfully  work  for  the  benefit  of  the  free  public 
schools  can  make  himself  unpopular  with  the  people  of  the  community.  I  cannot  help 
believing  that  it  is  far  more  desirable  to  have  the  office  of  county  superintendent  or 
schools  elected  by  the  people  of  the  various  counties  than  to  have  the  State  Superintend- 
ent of  Schools  elected,  which  would  be  done  by  his  selection  by  a  political  convention 
when  he  received  the  nomination. 

But  recognizing  what  my  friend  from  Northampton  (Mr.  Kendall)  has  said,  that 
in  different  counties  there  are  reasons  why  we  should  not  have  these  offices  elected  by 
the  people,  while  I  heartily  approve  of  the  action  of  the  committee  in  recommending  his 
appointment,  I  am  willing  in  my  own  county,  where  we  are  nearly  all  white  people,  to 
have  that  officer  elected,  because  we  would  elect  the  man  we  want. 

Mr.  Boaz:  Mr.  Chairman,  I  wish  to  state  that  I  offered  my  amendment  in  a  spirit 
of  economy.  I  was  under  the  impression,  and  I  am  still  under  the  impression,  that  the 
State  is  paying  out  a  large  sum  of  money  and  receiving  nothing  in  return  that  is  worth 
the  money.  The  amendment  proposed  by  the  gentleman  from  Culpeper  (Mr,  Barbour) 
will  meet  with  my  wishes  in  the  matter,  and  I  hope  it  will  be  adopted.  With  the  pei- 
mission  of  the  Convention,  I  should  like  to  withdraw  the  amendment  offered  by  me  and 
accept  the  substitute  proposed  by  the  gentleman  from  Culpeper. 

The  Chairman:  If  there  be  no  objection,  the  gentleman  from  Albemarle  withdraws 
his  amendment. 

Mr.  Glass:  Mr.  Chairman,  I  hope  not  to  occupy  the  time  of  the  Committee  very 
long.  I  see  no  necessity  of  much  more  talking  upon  this  question  after  the  presentation 
of  the  views  of  the  delegate  from  Nottoway  (Mr.  Watson),  my  friend  from  Northamp- 
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ton  (Mr.  Kendall),  the  gentleman  from  Prince  William  (Mr.  Thornton),  the  gentleman 
from  Bedford  (Mr.  Brown),  and  others  who  have  spoken  upon  this  question.  I  indi- 
vidually feel  that,  as  a  patron  of  the  public  schools  of  this  Commonwealth  and  a  well- 
wisher  of  the  State,  I  ought  to  thank  those  gentlemen  for  the  able  and  incontrovertible 
way  in  which  they  have  sustained  the  committee's  report. 

The  gentleman  from  Northampton  did  not  exaggerate  the  situation  one  particle 
when  he  said  that  we  have  reached  the  very  crisis  of  this  matter.  Upon  the  decision  ot 
this  one  question,  in  my  judgment,  will  depend  the  efficiency  of  common  school  educa. 
tion  in  Virginia  or  the  utter  destruction  of  the  system. 

Mr.  Chairman,  the  report  of  your  Committee  on  Education  is  not  whimsical.  It  Is.- 
not  inconsistent  in  any  particular.  Each  provision  very  largely  depends  upon  the  pre- 
ceding provision.  It  is.  1  may  say.  for  the  committee  with  all  modesty,  a  consecutively- 
designed  system  that  we  propose  to  embody  in  the  Constitution  of  this  State  in  order  tO' 
improve  and,  as  far  as  may  be,  perfect  the  school  system  of  the  Commonwealth.  I  may- 
say  incidentally  that  it  was  the  mind  of  the  Committee,  certain  it  was  my  understanding, 
that  the  report  itself — not  so  specifically,  I  grant,  but  intentionally  and  incidentally — 
made  the  provision  embodied  in  the  amend'ment  proposed  by  the  distinguished  delegate, 
from  Culpeper  (Mr.  Barbour). 

The  committee  had  thought  it  might  be  desirable,  in  the  discretion  of  the  board  or  of 
the  General  Assembly,  which  has  practical  supervision  over  the  actions  of  this  board,  to 
combine  certain  school  districts  in  the  State  and  to  test  the  very  fact  as  to  whether  or 
not  the  inefficiency  of  some  school  superintendents  was  due  to  the  inadequacy  of  the- 
pay,  by  combining  these  counties  into  a  district  and  employing  a  man  whose  services, 
would  command  good  pay  and  who  would  render  efficient  service. 

Since  my  friend  from  Albemarle  (Mr.  Boaz)  has  withdrawn  his  amendment  pro- 
posing the  abolition  of  the  office.  I  shall  confine  myself  to  the  question  of  the  appoint- 
ment of  the  superintendents  by  the  board  or  their  election  by  a  vote  of  the  people.  It 
will  be  found  upon  investigation  that  in  all  of  the  Eastern  States,  with  an  old  and  well- 
established  system  of  public  education,  county  or  town  school  superintendents  are  ap- 
pointed either  by  a  central  board  or  by  a  town  or  county  board,  and  none  of  them  elected 
by  popular  vote. 

It  will  be  found,  upon  investigation,  that  while  in  some  of  the  Wfetitern  States  they" 
are  elected  by  the  people,  in  such  States  as  Iowa  and  Indiana  and  Michigan  and  Wis- 
consin, where  the  school  system  has  reached  a  high  development,  the  Superintendents 
of  Public  Instruction  in  their  reports  submitted  to  the  Governors  of  those  States  within 
the  last  few  years  have  deprecated  the  system  of  electing  county  school  superintendents 
by  popular  vote.  Mr.  Sabine,  the  State  Superintendent  of  lov/a,  who  has  a  reputation 
throughout  the  borders  of  this  Union  as  an  educator,  has  for  three  years  in  his  reports 
deprecated  this  system,  and  this  year,  involuntarily  retiring  from  his  position  to  private 
life,  with  the  solace  to  his  declining  years  of  a  reputation  for  patriotism  and  educa- 
tional capacity  second  to  few  men  in  this  Union,  gives  a  parting  admonition  to  the  au- 
thorities of  that  State  by  declaring  the  only  remaining  impediment,  in  his  judgment, 
to  an  absolutely  perfect  system  of  common  school  edtication  is  the  election  of  the  county 
superintendents  by  the  people  and  the  dragging  of  the  school  system  into  politics.  He 
sets  out  the  extraordinary  fact  that  at  each  general  election  forty  per  cent,  of  the  county 
school  superintendents  are  changed  for  no  other  than  political  reasons  and  that,  in  nine 
cases  out  of  ten.  the  man  turned  out  had  faithfully  and  efficiently  performed  his  duty 
and  incurred  the  hostility  of  influential  men  of  his  county. 

I  say  this  is  not  a  whimsical  system  devised  by  your  Committee  on  Public  Instruc- 
tion. They  had  in  view  a  system  of  public  education  that  would  rehabilitate  the  schools 
of  this  Commonwealth  and  make  them  worthy  of  such  people  as  Virginians.  Instead  of 
the  inefficient  system  that  we  have  now,  we  had  in  mind  the  selection  for  superintendents 
of  public  schools  in  the  various  counties  of  persons  trained  in  the  business  of  education. 
We  contemplated  in  the  selection  of  the  State  Board  of  Education  that  these  experienced 
educators  would  inaugurate  an  effective  system  and  set  a  standard  of  eligibility  for  the. 
office  or  county  school  superintendent. 
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What  have  we  now?  There  is  not  a  State  in  this  Union  with  an  educational  system 
that  deserves  the  name  which  does  not  prescribe  a  standard  and  qualification  for  its 
county  school  superintendents;  but  here  in  Virginia  your  teacher  is  required  to  exhibit 
a  certificate  of  excellence  and  capability  and  then  what  do  we  do  in  this  system  of 
political  appointments?  In  some  instances  we  put  over  that  teacher,  with  authority  to 
supervise  his  or  her  work,  a  superintendent  who  holds  the  position  for  the  pay  and  as 
an  adjunct  to  some  other  employment,  and  in  many  instances  utterly  without  the  capa- 
city of  supervision.  The  fact  is  the  teacher  could  supervise  him  and  would  know  better 
whether  his  work  was  efficiently  performed  than  he  would  the  teacher's  work. 

The  superintendents  in  some  instances,  as  I  happen  to  know,  if  they  were  asked  the 
question  when  their  commissions  were  delivered  to  them,  would  not  know  whether  the 
James  river  flowed  into  the  Chesapeake  bay  or  the  Caspian  sea.  (Laughter.) 

We  had  in  mind  that  that  would  be  changed,  and  that  a  board  composed,  in  some 
degree,  if  not  largely,  of  professional  educators,  who  had  devoted  their  lives  to  instilling 
education  into  other  folks,  would  devise  a  good  system  for  this  Commonwealth. 

Now,  what  is  proposed?  To  get  it  into  politics.  To  bring  it  nearer  to  the  people. 
What  sort  of  aptitude  for  establishing  a  public  free  school  system  has  any  one  of  the 
three  members  of  that  board  to  be  elected  by  the  people?  As  the  distinguished  delegate 
from  Northumberland  (Mr.  Kendall)  so  ably  told  you,  a  man,  to  know  anything  about 
schools,  mxust  think  about  schools  and  not  about  politics  or  about  law.  A  man  who  makes 
his  mark  or  becomes  noteworthy  in  his  profession  or  his  occupation,  whatever  it  may 
he,  must  give  his  time  and  his  thought  to  that  profession  or  occupation.  What  adapta- 
bility for  devising  a  methodical  and  skillful  public  school  system  has  your  Governor, 
although  he  may  be  an  intelligent  man,  but  one  who  has  spent  his  life  in  farming  or  in 
the  law  office.  What  adaptability  for  such  work  as  that  has  your  Attorney-General,  who, 
necessarily,  if  he  is  of  any  account,  must  have  spent  his  time  in  the  study  of  the  law? 
Aye,  sir — and  you  will  find  it  so — what  adaptability  has  your  Superintendent  of  Public 
Instruction  for  such  work  when  he  is  to  be  selected  by  trade  and  traffic,  according  to 
section,  or  according  to  how  many  votes  this  man  or  that  can  get  for  this  man  or  that  in 
a  political  convention.  • 

Now,  realizing  and  recognizing  those  facts,  your  Committee  on  Education  examined 
into  the  systems  of  every  State  in  this  Union.  They  investigated  and  got  the  opinions 
of  the  ablest  educators  in  this  Union,  and  their  report  in  large  m/easure  is  the  sum 
and  substance  of  those  investigations  and  the  experience  of  other  Commonwealths  with 
efficient  school  systems. 

Mr.  Eggleston:  I  should  like  to  know  if  in  any  of  these  States  having  a  successful 
free  school  system  they  have  a  board  constituted  as  the  board  is  proposed  to  be  con- 
stituted by  this  committee? 

Mr.  Glass:  Yes,  sir.  I  am  not  discussing,  with  any  view  to  determining  the  ques- 
tion here,  the  composition  of  the  board  as  presented  by  the  committee.  That  has  been 
determined.  But  I  am  very  frank  to  say  that  the  comlmittee  has  no  objection  in  the 
world,  so  far  as  I  am  concerned,  and  so  far  as  I  know  the  mind  of  the  committee,  to 
hearing  any  suggestion  of  a  reorganization  of  the  board  and  deciding  it  according  to 
the  logic  of  those  who  contend  that  it  ought  to  be  differently  constituted. 

In  the  State  of  Indiana,  which  has  a  notably  efficient  public  school  system,  tile 
board  is  very  similarly  constituted  to  the  board  as  recommended  by  your  Committee  on 
Public  Instruction. 

Mr.  Mcllwaine:     So  in  California. 

Mr.  Boaz:    How  about  Iowa? 

Mr.  Glass:     I  have  not  the  data  here. 

Mr.  R.  Walton  Moore:    I  will  say  to  the  gentleman  that  in  California  the  normal 
schools  only  are  mentioned  as  furnishing  representatives. 
Mr.  Mcllwaine:    It  is  on  the  same  principle. 

Mr.  Boaz:  I  have  the  information  here  as  to  Iowa.  The  Board  of  Education  is 
composed  of  the  Lieutenant-Governor  and  one  memlber  elected  by  the  people  from  each 
judicial  district. 
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Mr.  Glass:  Thai  may  te.  I  do  not  pretend  to  say  that  all  are  like  ours.  The  ques- 
tion asked  we  was  whether  any  State  with  an  efficient  school  system  had  a  board 
constituted  like  ours.  My  reply  was  that  there  was.  That  matter  is  not  up  for  dis- 
Qussion.  I  simply  alluded  to  it  to  resent  the  savage  assaults  upon  your  Committee  on 
Education,  as  if  it  had  constituted  the  State  Board  so  as  to  purposely  throttle  the 
school  system  and  to  remove  it  from  the  reach  of  a  reasonable  public  sentiment.  Your 
committee  never  had  such  an  idea,  and  there  is  not  a  man  on  the  committee  capable  of 
entertaining  such  an  idea. 

The  gentleman  from  Northampton  i  Mr.  Kendall  )  has  pointed  out  fhe  pregnant  ob- 
jection to  the  selection  of  this  officer  by  the  people.  We  do  not  know  how  your  electorate 
is  going  to  be  constituted,  and  I  echo  the  belief  that,  facing  the  Federal  Constitution, 
you  will  never  adopt  a  suffrage  plan  that  will  entirely  rid  you  of  the  harassments  which 
now  exist. 

Not  only  that,  but  the  trouble  is  not  alone  in  the  Black  Belt.  You  elect  your  county 
school  superintendents  to-day,  and  what  would  you  have?  Take  the  great  white  sec- 
tions of  the  State,  the  A'ailey  and  Southwestern  Virginia.  You  would  have  one-half  of 
your  school  system  in  political  antagonism  to  your  central  authority,  and,  for  political 
purposes  and  reasons,  desiring  to  discredit  your  central  school  authorities.  You  will 
have  in  every  county  of  this  Commonwealth  political  nominations,  not  with  reference 
to  the  efficiency  cf  the  county  school  superintendent,  but  with  reference  to  his  ability 
to  get  A'otes  and  be  elected.  Yoti  will  have  a  bitter  and  acrimonious  contest,  with  asper- 
sions of  character  and  reputation,  and  promises  of  place  and  position.  And  when  you 
shall  have  elected  your  man.  you  will  have  a  man  whose  usefulness  has  been  greatly 
impaired,  if  not  destroyed.  Aye.  sir,  you  will  have  a  system  that  will  poison  the  root 
01  your  public  school  system. 

The  superintendent  is  elected  by  the  people,  and  here  come  up  teachers  for  exami- 
nation and  certification.  One  is  the  daughter  or  son  of  the  most  influential  man  in  the 
county,  but  utterly  unfitted  for  the  place.  \\'hat  sort  of  a  certificate  do  you  imagine  she 
or  he  will  get  from  a  school  superintendent  who  wants  to  court  the  favor  of  his  or  her 
lather?    That  sort  of  thing  will  break  down  the  very  efficiency  of  your  school  teachers. 

I  will  not  take  up  the  time  of  the  Convention  further.  I  wish  I  could  read  you  an 
article  written  by  .Judge  Andrew  S.  Draper,  who  for  years  was  Superintendent  of  Public 
Instruction  of  the  State  of  New  \ork,  and  is  now  president  of  the  University  of  Illinois 
and  who  was  selected  by  the  National  Educational  Commission  of  the  United  States  to 
prepare  the  digest  and  explanation  of  the  school  systems  of  the  United  States  for  the 
Paris  Exposition.  He  says  that  the  great  issue  now  on  in  American  politics  is  the 
question  of  divorcing  the  public  free  school  system  from  politics,  and  here  in  Virginia, 
where  it  is  alleged  to  have  teen  in  politics,  the  effort  is  made  not  to  take  it  out,  but  to 
carry  it  still  ftirther  down  ,n  the  mire  of  practical  politics,  subject  to  the  whims  and 
prejudices  of  popular  clamor. 

Sir.  your  county  school  superintendent  is  more  subject  to  local  bias  and  prejudice 
and  influence  than  any  other  public  officer.  Every  man  who  has  a  stupid  child  blames 
the  county  school  superintendent  and  the  teacher  because  his  child  is  not  bright.  Every 
fellow  who  has  an  insubordinate  child  whose  conduct  is  subject  to  the  discipline  of  the 
public  free  school  system,  rails  at  the  teacher  and  the  superintendent  every  time  that 
the  child  is  punished.  Every  fellow  who  wants  to  work  his  sister  or  his  cousin  or  his 
aunt  into  the  corps  of  teachers  blames  the  county  superintendent  for  not  giving  her  a 
first-class  certificate,  when  she  ought  not,  perhaps,  to  have  a  third-class  one.  Just  as 
Mr.  Sabine  says  occurred  in  Iowa,  so  here  in  Virginia  the  school  superintendent  who 
does  his  duty  will  be  the  least  poptilar  in  the  State  and  he  will  be  turned  out  for  that 
reason. 

I  do  beg  this  committee,  before  it  undertakes  to  legislate  in  this  sort  of  fashion 
for  the  nelpless  children  of  this  Commonwealth,  to  pause  and  consider.  I  have  no 
appeal  to  the  voters  of  Mrginia,  no  desire  or  purpose  to  cater  servilely  the  people.  The 
people  can  take  care  of  themselves.  But  we  who  are  here  commissioned  and  charged 
with  their  sovereign  power  are  considering  a  question  now  that  relates  not  so  much  to 
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the  voting  populace  as  to  the  helpless  children  of  Virginia,  and  I  do  heg  this  Committee 
not  to  strike  this  fatal  blow  at  the  public  free  school  system  of  the  Commonwealth. 
(Applause.) 

Mr.  Pettit :  Mr.  Chairman,  who  in  the  State  of  Virginia  is  more  interested  in  having 
a  competent  superintendent  of  schools  in  his  county  than  the  parents  of  those  children 
referred  to  by  the  gentleman  from  Lynchburg.  Is  it  to  be  argued,  sir,  that  the  heads  of 
these  colleges,  the  Governor,  the  Attorney-General,  or  any  other  member  of  this  board 
can  feel  so  deep  an  interest  in  the  welfare  and  proper  education  and  the  bringing  up  of 
their  children  as  the  parents  of  those  children?  And  to  argue  that  any  other  tribunal 
in  the  world  than  those  parents  are  better  to  be  trusted  and  more  safely  to  be  trusted 
with  the  bringing  up  of  their  children,  I  say  does  injustice  to  everything  that  is  deep 
down  in  the  heart  of  humanity. 

Gentlemen  seem  to  think  tnat  as  soon  as  a  man  elected  by  the  people  goes  into 
office,  the  first  thing  he  will  do  will  be  to  do  everything  to  ingratiate  himself  into  their 
good  graces,  looking  to  his  retention  at  the  end  of  his  term.  They  seem  to  impute  to  the 
man  who  is  elected  by  the  people  motives  o"  this  sort,  and  to  say  by  their  argument 
that  if  that  man  be  appointed  by  any  other  power  than  the  people  he  is  to  rise  above  any 
such  motives.  Now,  I  claim,  sir,  that  it  matters  not  by  whom  any  man  for  any  office  be 
appointed ;  that  if  he  be  a  proper  m,an,  if  he  -be  such  a  man  as  ought  to  have  been  ap- 
pointed, he  will  be  above  these  motives,  and  just  as  well  when  he  is  appointed  by  the 
people  as  when  he  is  appointed  by  any  other  tribunal. 

Nay,  sir,  I  go  further  and  I  say  that  the  men  whose  prime  interests  are  involved  in 
the  control  of  this  officer  are  the  very  men  he  would  seek  to  please  by  his  conduct  and 
not  some  foreign  tribunal  unknown  to  the  people  over  whose  interests  he  is  presiding. 
It  would  seem  from  the  arguments  of  some  gentlemen  here  that  a  man  in  order  to 
retain  office  must  be  a  poor  officer;  that  he  must  be  faithless  to  his  trust;  that  he  must 
be  at  least  an  indifferent  officer,  if  he  be  elected  by  the  people.  That  argument  applies 
to  all  elections. 

There  are  a  great  many  men  upon  this  floor,  and  perhaps  the  great  bulk  of  the 
members  of  this  Convention,  and  perhaps  the  same  is  true  of  the  great  majority  of  the 
people  of  Virginia,  who  desire  now  substantially  to  take  from  the  Legislature  of  Vir- 
ginia the  election  of  United  States  Senators  and  commit  that  trust  to  the  people.  Will 
gentlemen  argue  that  the  board  we  propose  to  constitute  here  for  the  control  of  the 
school  system  of  this  State  would  be  a  better  tribunal  for  the  election  of  the  Senators 
of  the  United  States  than  the  Legislature,  and  if  not  better  than  the  Legislature,  and 
if  the  people  be  better  than  the  Legislature  for  the  election  of  these  important  officers, 
why  may  they  not  be  trusted  with  the  election  of  their  county  superintendents  of  schools? 

Upon  motion  of  Mr.  Thomas  H.  Barnes,  the  Committee  rose,  and  the  President 
having  resumed  the  chair,  the  Convention  adjourned  until  to-morrow,  Wednesday,  No- 
vember 20,  1901,  at  10  o'clock. 


WEDNESDAY,  November  20,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 
Prayer  by  Rev.  C.  P.  Scott,  of  Richmond. 

Mr.  Wysor  presented  a  plan  of  suffrage  which  was  appropriately  referred. 

On  motion  of  Mr.  Mcllwaine,  the  Convention  resolved  itself  into  Committee  of  the 
Whole  for  the  purpose  of  further  considering  the  report  of  the  Committee  on  Education 
and  Public  Instruction,  Mr.  Parks  in  the  chair. 

The  Chairman:  The  question  before  the  Committee  is  on  agreeing  to  the  substitute 
offered  by  the  gentleman  from  Culpeper  (Mr.  Barbour)  for  the  amendment  offered  by 
the  gentleman  from  Fluvanna  (Mr.  Pettit) .  The  gentleman  from  Fluvanna  is  entitled 
to  the  floor. 
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Mr.  Peini:  Mr.  Ctairman,  1  feel  a  ^reai  deal  less  like  speaking  this  morning  ilian 
I  did  yesterday  evening.  I  think,  ko^^-e^-er.  sir.  tkat  as  little  less  liKe  speaking  as  i 
feel,  it  is  my  duty,  for  this  is  an  important  matter,  to  express  some  further  views  that 
I  entertain  upon  this  subject  and  the  profound  conviction  I  have  that  the  report  of  the 
committee  vrill  not  sul serve  the  test  interests  of  the  public  school  system  of  the  State. 

The  gentleman  from  Lynchburg  i  Mr.  Glass  i,  in  his  remarks  yesterday,  in  the 
tone  as  vv-eil  as  the  langtiage  of  his  remarks,  seemed  to  feel  that  it  was  an  offense  for 
any  gentleman  to  get  up  here  and  criticise  the  action  of  his  committee.  He  said  he 
had  been  almost  made  sick  by  the  constant  and  continual  consideration  of  questions 
Involved  in  this  report;  that  the  mature  deliberation  of  the  whole  Committee  had  been 
given  to  these  questions,  and  he  seemed  to  indicate  that  it  was  a  little  presumptive  for 
any  man  who  had  not  had  the  benefit  of  the  information  possessed  by  the  committee  to 
attempt  to  suggest  that  anything  else  would  be  better  than  what  they  have  proposed.  I 
wish  to  say  that  I  have  for  the  distinguished  chairman  of  that  committee  the  most  pro- 
found respect,  and  it  pains  me  to  te  compelled  by  vrhat  I  think  the  best  interests  of  the 
people  demand  to  dissent  from  anything  that  he  and  those  who  co-operated  with  him 
have  presented  to  us  as  the  result  of  their  mature  deliberation, 

Mr.  Chairman,  there  never  has  been  a  time.  I  believe,  in  the  history  of  this  Com- 
monwealth and  of  the  conventions  which  have  TDeen  held  in  it  that  dire  evils  have  not 
been  predicted  as  most  likely  to  result  from  giving  to  the  people  the  election  of  their 
officers.  So  ably  were  the  views  we  have  heard  presented  on  that  line  in  this  Conven- 
tion, presented  by  great  men  who  sat  in  the  Convention  of  1S29.  that  the  Governor  ot 
^"irginia  was  not  made  elective  by  the  people  tmtil  by  the  Convention  of  15>50-51.  It 
was  claimed  then  as  to  the  Governor,  as  it  is  now  claimed  as  to  minor  officers,  that  the 
people  did  not  have  the  capacity  to  select  a  proper  man  for  Governor.  I  think  if  a  com- 
parison be  instituted  between  the  men  who  were  Governors  after  "1850-51  and  the  Gov- 
ernors who  were  elected  by  the  Legislature  between  1S30  and  1S51,  those  who  were 
elected  by  the  people  under  the  Constitution  of  1551  would  compare  favorably  with 
those  who  had  preceded  them.  The  evils  that  had  been  so  fearfully  depicted  were  not 
realized  in  the  fruition  or  the  carrying  out  of  the  experiment  of  electing  the  Governor 
by  the  people:  the  Governors  were  good  men.  and  if  the  people  of  Virginia  are  capable 
of  electing  their  chief  executive  officer,  if  they  are  capable  of  electing  the  Attorney- 
General  of  the  State,  if  they  are  capable  of  electing  members  of  the  Legislature,  why 
is  it  that  gentlemen  so  earnestly  contend  that  the  people  are  not  capable  of  electing  the 
superintendent  of  schools  in  their  respective  counties? 

The  distinguished  member  from  Lynchburg  says  he  is  not  here  to  represent  the 
people  in  this  matter.  Full  and  bubbling  over  with  love  for  the  children  of  the  people, 
he  says  he  is  here  to  take  care  of  the  interests  of  those  children.  I  tell  him  that  I  think 
those  people  whose  interests  he  cares  nothing  about  and  who  he  believes  are  unfit  to 
choose  the  man  whose  duties  will  bring  him  in  constant  contact  with  the  people  and 
are  intended  to  be  exercised  in  the  interest  of  the  children  of  those  people,  will  say  to 
my  friend.  "We  would  prefer  to  take  care  of  the  interest  of  our  own  children  rather  than 
commit  them  to  a  board  we  never  heard  of  before." 

Mr.  Chairman,  we  heard  it  on  yesterday  coming  from  the  delegate  from  Nottoway 
<Mr.  TTatson),  as  we  have  heard  it  from  various  other  gentlemen  upon  this  floor  now 
and  again,  that  it  will  not  do  to  give  to  the  people  the  election  of  their  officers  because, 
although  the  officers  selected  by  them  may  be  very  suitable  persons,  although  they  may 
be  very  competent  to  perform  the  duties  for  which  they  have  been  selected,  yet.  in  order 
to  secure  and  make  sure  of  their  re-ele-ction.  they  will  fail  to  perform  those  duties; 
:  that  they  will  be  indulgent  to  the  whims  and  caprices  of  A.  B.  and  C;  that  they  will 
i  not  go  straight  forward  in  the  performance  of  their  duties  according  as  the  light  they 
;  have  points  out  to  them,  that  some  ulterior  motives,  some  improper  motiTes,  will  inliu- 
]  ence  their  action.    I  say  that  my  obseiwation  and  experience  induce  me  to  come  ^to  an 
'  exactly  opposite  conclusion.    I  believe  that  the  most  popular  officers  in  this  State,  the 
men  -who  are  most  frequently  elected  and  re-elected  to  office  in  the  State,  are  the  men 
I  who  faithfully  discharge  their  duties,  without  looking  to  the  right  or  to  the  left, 
i 
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1  could  point  to  instances  illustrative  of  this,  but  I  will  not  particularize.  Tliougti 
the  people  may  feel  very  kindly  to  the  man  who  will  pleasure  them  sometimes  by  a 
failure  to  perform  his  duties,  if  that  officer,  responding  to  similar  prejudices  to  other 
people  fails  to  perform  properly  his  duties,  the  very  men  at  whose  instance,  perhaps, 
and  by  whose  influence  he  has  been  induced  to  neglect  his  duties  will  be  the  men 
who  will  vote  against  him  when  he  applies  for  their  votes  again. 

Mr.  Chairman,  I  desire  to  point  out  another  illustration  of  the  good  sense  which 
dominates  the  people  in  the  election  of  their  officers.  By  the  Constitution  of  1850-51  the 
judges,  from  the  Supremie  Court  judges  down,  were  made  elective  by  the  people.  The 
court  as  constituted  was  a  good  court,  and,  excepting  two  whose  ages  induced  them  not 
to  be  candidates  before  the  people,  every  memiber  of  that  court  was  elected  by  the 
people. 

Vacancies  occurred  by  death.  I  remember  one,  and  I  remember  what  took  place  when 
that  vacancy  occurred.  It  was  in  the  section  in  which  I  reside.  I  was  then  a  member 
of  the  bar.  It  was  in  1858.  The  candidates  were  two  of  the  best  lawyers  in  that  whole 
isection,  each  of  them  a  man  without  fear  and  without  reproach;  both  of  them  primi 
inter  pares,  and  no  one  else,  had  the  hardihood  to  come  forward  and  ask  the  votes  of 
the  people  in  opposition  to  those  two  gentlemen.  They  were  friends.  One  resided  in 
: Staunton  and  the  other  in  Charlottesville — Mr.  John  B.  Baldwin,  of  Augusta,  and  Judge 
Robertson,  of  Charlottesville.  I  say,  sir,  there  was  no  other  gentleman  who  had  the 
hardihood  as  against  these  two  distinguished  lawyers  to  present  himself  as  a  candidate 
before  the  people.  There  were  no  nominating  conventions.  They  were  the  only  candi- 
dates. They  did  not  go  around  making  speeches.  How  did  the  people  learn  of  their 
fitness  outside  of  their  immediate  circuit  of  practice?  I  tell  you  the  people  have  a  way, 
and  it  is  surprising,  of  finding  out  what  is  in  a  man.  If  they  are  thrown  in  contact 
with  him  the  tinselry  of  high  culture  and  assumption  goes  a  very  little  way  with  them. 
They  look  behind.  They  find  out  what  is  in  the  man,  and  they  are  very  apt  to  select 
the  best  man  who  presents  himself  for  their  suffrages. 

Judge  Kobertson  was  elected  over  Mr.  Baldwin.  I  remember  hearing  a  very  pleasant 
incident  related  at  that  time.  Mr.  Baldwin  supposed  that  Judge  Robertson  had  been 
elected,  and  wrote  him  a  note  congratulating  him.  When  Judge  Robertson  got  the  note 
he  believed  ttiat  Mr.  Baldwin  had  been  elected,  and  he  tore  off  the  name  of  Baldwin 
and  forwarded  the  note  to  Mr.  Baldwin  congratulating  him.  This  shows  that  in  those 
days  (and  we  ought  to  try  to  make  these  days  something  like  those  days)  this  generous 
rivalry  between  men  took  place  without  bitterness  on  either  side,  and  that  the  best 
men,  even  for  the  high  position  of  judge,  of  the  Court  of  Appeals,  were  selected  by  the 
people. 

It  is  said  here  that  the  people  do  not  know  anything  about  the  qualifications  of  a 
man  for  superintendent  of  schools;  that  they  are  not  to  be  trusted  to  elect  a  man  for 
superintendent  of  schools,  and  that  they  know  nothing  about  his  duties. 

Mr.  Wise:  Will  the  gentleman  allow  me  to  interrupt  him  for  one  moment?  1  ^ish 
to  call  your  attention  to  the  fact  that  the  electorate  under  the  Constitution  of  1829-80 
was  quite  different  from  what  it  is  now,  and  that  the  political  methods  which  prevailed 
then  were  entirely  different  from  what  they  are  now. 

Mr.  Pettit:  I  was  referring  to  the  electorate,  sir,  under  the  Constitution  of  1850  51. 
If  my  friend  will  give  me  attention,  I  say  I  was  referring  to  the  electorate  under  tne 
Constitution  of  1850-51,  and  that  was  manhood  suffrage.  Everybody  had  a  right  to 
vote  at  that  time  without  any  sort  of  property  or  other  qualification  than  that  he  was 
twenty-one  years  old.  I  hope  that  this  Convention  will  succeed  in  restoring  the  quaiity 
in  a  great  measure  of  the  electorate  that  prevailed  then. 

Mr.  Ingram:  Until  the  suffrage  question  is  settled  do  you  think  that  we  could 
venture  an  argument  based  upon  those  who  could  vote  in  1850-51? 

Mr.  Pettit:  Of  course,  sir,  there  would  be  more  likely  to  be  some  miscarriages  now 
than  then.  But  I  want  to  say  to  my  friend  that  it  is  very  rarely  the  case  that  the  most 
indifferent  of  our  present  electorate,  where  a  non-political  officer  is  to  be  elected,  does 
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not  support  a  good  man  for  the  office — unless  the  negroes  are  led  by  some  Republican 
candidates,  unless  it  be  a  political  election  strictly — when  there  are  two  men  candidates 
for  a  non-political  office,  even  if  one  of  them  belongs  to  his  own  party,  I  have  known  it 
to  be  the  case  that  they  voted  for  and  aided  in  the  election  of  the  other  man;  and  I 
say  that  they  are  most  likely  to  sustain  the  best  man  who  offers  for  their  suffrages  for 
an  office  that  is  non-political. 

But  we  expect  to  improve  the  suft'rage  by  eliminating  the  most  worthless  and  faith- 
less of  that  class,  and  I  hope  there  can  be  no  reason  now  for  saying  that  the  electorate 
as  now  constituted  will  not  be  better  able  to  select  the  best  man  for  the  performance  of 
the  duties  of  this  office  than  a  board  constituted  as  this  is  proposed  to  be  and  is  con- 
.stituted. 

What  do  these  heads  of  colleges  know  and  what  can  they  know  personally  about 
the  qualifications  of  a  man  residing  in  a  county  remote  from  either  of  them?  How  can 
they  acquire  information  except  at  second  hand?  They  may  be  able  to  determine  by  an 
examination  of  any  applicant  that  he  has  education  sufficient  and  that  his  training  and 
scholastic  attainments  make  him  a  very  fit  person  to  be  appointed  as  county  superin- 
tendent of  schools,  but,  as  I  said  the  other  day,  these  are  not  the  only  qualifications 
of  an  efficient  superintendent. 

He  ought  to  have  good  executive  and  administrative  ability.  It  is  not  necessary 
that  he  should  have  a  high  education.  The  classics  are  not  taught  in  public  schools. 
It  is  common  school  education,  primary  education,  that  we  propose  to  give  to  the  people, 
and  no  high  degree  of  attainments  in  education  is  necessary  in  order  to  constitute  a 
good  superintendent.  It  is  only  in  the  high  schools  that  any  of  the  classics  are  taught, 
and  I  believe  that  Latin  is  about  the  only  dead  language  that  is  taught  in  any  of  them. 

Now,  I  ask  what  is  there  in  the  composition  of  this  board  to  make  us  believe  that 
they  are  better  able  to  select  a  good  and  competent  superintendent  than  are  the  people 
who  know  the  man. 

By  the  amendment  proposed  by  the  gentleman  from  Culpeper  (Mr.  Barbour),  it 
seems  that  he  is  in  favor  of  giving  this  commission  the  power  to  redistrict  the  State,  a 
power,  i  believe,  that  no  body  but  a  Convention  or  a  Legislature  has  ever  attempted  to 
exercise.  It  is  proposed  to  give  to  this  commission  the  high  power  to  redistrict  the 
State  for  the  purpose  of  appointing  superintendents.  I  desire  to  know  whether  the 
superintendents  to  be  appointed  by  this  board  are  to  reside  in  the  counties  for  which 
they  are  selected.  There  is  nothing  to  indicate  it  in  the  report.  They  may  appoint  men 
who  know  nothing  about  the  people,  the  interests  of  whom  it  is  made  their  duty  to 
attend  to. 

So  I  can  see  no  good  reason  why  the  people  should  not  be  entrusted  with  the  right 
to  select  and  elect  their  superintendents  of  schools. 

Mr.  Richmond:  Mr.  Chairman,  I  wish  to  say  a  few  words  on  this  all-important 
question,  i  am  not  able  to  address  the  Convention.  I  have  been  out  of  my  bed  in  my 
room  but  three  days,  but  I  do  want  in  all  earnestness  to  ask  this  Committee  to  permit 
the  county  school  superintendents  to  be  elected  by  the  people  instead  of  appointing  them 
by  the  Board  of  Education.  I  do  not  think  the  arguments  offered  by  gentlemen  are 
sound  by  any  means,  that  our  county  schools  should  be  controlled  by  the  Board  of  Edu- 
cation and  that  the  county  school  superintendents  should  be  appointed  by  them. 

It  is  well  known  by  all  who  have  taken  upon  themselves  the  pains  to  inquire  that 
there  are  only  three  States  out  of  the  forty-five  States  of  this  Union  whose  State  Boards 
appoint  the  county  school  superintendent — the  State  of  New  Jersey,  the  State  of  Vir- 
ginia, and  the  State  of  Mississippi.  It  is  well  known  that  there  are  six  States  in  this 
Union  which  have  no  county  school  superintendents  at  all. 

I  rose  in  my  place  yesterday  morning  and  told  my  venerable  and  distinguished  friend 
that  there  was  at  least  one  county  in  the  State  tliat  was  willing  and  anxious  to  abolish 
the  ofl&ce  of  county  superintendent  altogether.  I  have  not  changed  my  mind  on  that 
subject. 

I  care  not  about  the  enumeration  of  the  duties  of  a  county  school  superintendent  by 
law,  for  m.any  things  are  directed  by  the  law  for  him  to  do  with  but  little  compliance 
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upon  his  part.  1  should  like  to  save  as  much  money  as  is  possible  so  to  do  without  im- 
pairing the  efficiency  of  the  system  of  education.  We  can  save  the  money  that  is  paid 
to  these  officers,  judging  from  my  experience  and  observation  in  my  county,  and  let  the 
duties  of  the  office  be  discharged  by  some  other  officer,  say  the  chairman  of  the  county 
board.  The  district  school  trustees  will  constitute  the  county  school  board,  and  one 
of  that  number  can  be  elected  chairman  and  discharge  every  duty  that  is  incumbent  or 
is  devolved  upon  the  county  school  superintendent  to-day. 

Our  county  school  superintendent  is  nothing  under  the  sun  but  a  political  ringster, 
a  ballot-box  stuffer,  or  at  the  head  of  the  regime  that  does  it,  and  it  has  become  a  matter 
of  history  throughout  the  State  of  Virginia,  to  the  shame  of  the  grand  old  county  of 
Scott,  be  it  said,  that  in  order  to  carry  elections,  in  order  to  deprive  the  sovereign  people 
of  the  right  to  vote — I  was  met,  Mr.  Chairman,  with  that  information,  although  I  had 
no  idea  it  had  reached  Richmond,  by  gentlemen  on  this  floor  when  I  came  in — that  old 
Congressional  Records  had  been  trimmed  in  the  form  of  tickets  and  sent  to  one  precinct 
in  my  county,  which  is  true. 

What  reason  can  be  urged  against  the  people  electing  the  county  school  superin- 
tendent? As  I  understanTi  it,  this  body  has  already  agreed  that  the  Superintendent  of 
Public  Instruction  shall  be  elected  by  the  people,  but  the  mpment  we  come  to  the  ques- 
tion of  electing  the  county  school  superintendent  it  is  said  "it  will  never  do  in  the 
world  to  refer  such  a  matter  to  the  people,"  and  I  believe  my  friend,  the  distinguished 
gentleman  from  Lynchburg  (Mr.  Glass)  yesterday  characterized  the  people  as  being 
whimsical. 

Mr.  Chairman,  there  are  six  States  in  this  CTnion,  as  I  have  stated,  which  have  no 
county  school  superintendents  at  all — the  State  of  Maine,  the  State  of  New  Hampshire, 
Vermont,  Massachusetts,  Rhode  Island,  and  Connecticut.  We  hear  no  complaint  about 
the  system  of  education  of  those  States.  We  hear  of  no  dereliction  on  the  part  of  any 
one,  nor  do  we  hear  any  complaint  that  the  system  is  not  as  good  and  as  perfect  in  thoso 
States  as  in  the  other  States  of  this  Union. 

Who  is  it  that  is  interested  in  the  education  of  the  children — the  Board  of  Educa- 
tion or  the  people  whose  children  they  are?  Who  know  the  men  or  the  man  who  would 
best  be  suited  and  adapted  to  render  that  service  for  the  people — the  Board  of  Education 
in  the  city  of  Richmond  or  the  people  who  reside  where  the  one  to  be  chosen  lives?  Who 
is  better  capable,  who  is  more  competent  to  elect  a  county  school  superintendent — the 
people  who  know  the  candidates,  know  their  mioral  worth,  know  their  honesty  and  their 
integrity  and  their  devotion  to  the  public  school  cause,  or  the  Board  of  Education,  sitting 
in  the  city  of  Richmond? 

Mr.  James  W.  Gordon:  May  1  ask  the  gentleman  a  question?  Who  knows  better 
how  to  prescribe  for  your  child  when  it  has  an  attack  of  sickness — you  and  your  wife, 
or  your  family  physician? 

Mr.  Richmond:  It  depends  upon  the  character  of  the  sickness.  (Laughter.)  If  it 
has  colic,  I  would  give  it  Bateman's  drops.  If  a  pin  should  get  loose  and  stick  in  11,  I 
should  pull  out  the  pin.  If  it  should  have  scarlet  fever,  or  something  about  which  i 
know  nothing,  I  should  get  a  physician. 

But  have  we  not  physicians  in  our  own  county?  You  would  certainly  allow  me  to 
select  my  own  physician,  would  you  not,  or  should  I  consult  you  to  ascertain  whom  i 
should  employ  to  administer  medicine  to  my  child?  (Applause.) 

Mr.  James  W.  Gordon:  I  should  think,  if  the  child  had  a  very  serious  disease,  that 
you  would  want  to  get  the  very  best  physician  you  could. 

Mr.  Richmond:  So  I  would,  but  I  want  to  select  him  myself,  and  not  remit  the 
question  to  you.  So  with  the  people  of  this  grand  Commonwealth  of  ours.  When  they 
want  a  county  school  superintendent,  they  do  n(5t  want  to  come  to  Richmond  to  know 
whom  they  shall  have.  They  say,  "The  man  is  here,  or  the  men  are  here;  we  know 
them;  they  are  our  children;  it  is  our  money;  it  is  our  interest."  Who,  sir,  would  be 
more  likely  to  select  a  competent  man  and  an  honest  man  to  educate  their  child  than 
the  father  and  mother  of  the  child? 
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Is  not  this  a  democracy?  Is  it  not  a  government  of  ttie  people  for  the  people  and  by  the 
people?  Are  not  the  subjects  of  this  great  system  the  children  of  the  people?  Are  not 
these  offices  local?  Is  not  the  education  of  these  children  a  local  matter?  Does  not  each 
county  attend  to  the  education  of  its  own  children?  Then  I  ask  you  in  the  name  of  reason 
and  in  the  name  of  justice  why  withhold  from  these  parents,  why  withhold  from  these 
people,  a  just  right  that  they  shall  select  their  own  school  agencies  in  their  own  localities? 

Mr.  Keezell:  Will  the  gentleman  allow  me  to  ask  him  a  question?  I  understood 
him  to  say  that  he  was  in  favor  of  allowing  each  county  to  manage  its  own  school 
affairs  entirely,  and  take  care  of  its  own  school  interests.  Is  he  willing  that  each 
county  shall  bear  the  expense  of  doing  that? 

:\Ir.  Richmond:  Well,  my  friend.  I  should,  if  it  were  not  for  the  fact  that  the 
counties  of  Warren  and  Rockingham  are  so  rich  and  have  so  much  money  and  so  few 
children  that  you  must  divide  a  little  with  us  poor  fellows  out  in  our  country.  Another 
answer  to  my  distinguished  friend.  It  is  a  great  system  of  a  great  State,  and  a  great 
State  that  would  undertake  to  select  out  a  few  poor  people  with  many  children,  scat- 
tered in  different  points  in  the  State,  and  undertake  to  starve  them  out  of  an  education, 
is  to  say  the  least  not  very  patriotic. 

My  friend  from  Norfolk  county  ( 3-lr.  Portlock).  the  distinguished  judge,  has  been 
casting  oft^  a  little  on  our  mountain  section  of  the  country.  There  are  no  vast  prairies, 
like  in  the  A'alley  of  Virginia  and  the  great  coimty  of  Rockingham,  where  my  friend  hails 
from.  I  would  to  God  it  was.  and  if  you  could  find  some  means  of  levelling  them  down 
and  giving  us  an  opporttmity  to  make  money  like  you  do,  God  bless  yoti  I  would  educate 
every  child  in  the  land. 

Mr.  Portlock:  I  should  like  to  rise  to  a  question  of  personal  privilege  as  to  the 
allusion  which  the  gentleman  from  Scott  made  to  the  delegate  from  Norfolk  cotmty.  1 
made  some  allusion  to  Southwestern  Virginia  in  some  little  bantry  and  pleasantry  that 
occtirred  between  the  gentleman  from  Scott  and  myself,  but  certainly  I  do  not  want  to 
be  put  upon  record  here  by  the  gentleman  from  Scott  as  having  in  any  manner  reflected 
upon  his  county  or  his  section.  I  took  occasion  at  that  time  to  state  that  I  knew  of 
no  people  v.-ho  were  more  hospitable  and  more  enlightened  than  the  people  I  met  in 
that  section,  and  no  country  more  beautiful.  It  was.  as  I  stated  at  that  time,  to  my 
mind  the  Switzerland  of  America,  There  being  no  reason  for  it,  I  could  not  have  re- 
flected upon  his  section  or  his  county,  and  certainly  I  did  not  do  so.  And  I  had  sup- 
posed the  gentleman  so  understood  me. 

Mr.  Richmond:  That  is  perfectly  satisfactory.  If  my  friend  had  only  stayed  a 
little  longer  he  would  no  doubt  have  concluded  that  it  was  a  grander  country  than 
Switzerland  is  or  ever  will  be.  We  are  here  to  go  back  to  the  first  principles,  to  the 
ancient  principles  of  the  fathers  of  this  government  and  to  put  into  the  hands  of  the 
people  their  own  business,  to  elect  their  own  officers,  and  to  require  those  officers  to  ad- 
minister their  will  under  the  law  of  this  State. 

I  would  not  raise  my  voice  for  this  purpose  if  our  suffrage  was  to  continue  as  it 
is.  1  would  not  inflict  a  single  county  in  the  State  of  Virginia  with  a  negro  school 
superintendent  or  a  negro  school  teacher,  or  a  negro  officer  of  any  kind  to  domineer 
over  the  white  people,  but  I  understand  that  we  propose  to  get  rid  of  that  element,  and 
that  the  white  people  in  every  corner  of  this  grand  Commonwealth  will  have  the  force 
and  power  to  carry  on  the  government  for  the  white  people  of  this  State.  If  it  should 
turn  out  to  be  otherwise  when  the  suffrage  proposition  is  determined,  if  it  is  ascertained 
that  we  cannot  do  that  which  we  propose  to  do.  then  we  can  correct  this,  and  none  would 
be  more  willing  than  I  to  say  ""appoint  them.,  yea.  appoint  them  forever,  so  long  as  exist- 
ing conditions  continue."  But  I  am  going  upon  the  hypothesis  and  upon  the  proposition 
that  that  element  will  be  relegated,  that  it  will  te  taken  away,  that  it  will  be  wiped 
out.  and  then  we  will  stand  before  a  great  white  constituency  in  every  county  in  this 
Commonwealth. 

Mr.  Hancock:  I  say  this  board  as  it  is  constituted  is  a  board  that  is  contrary  to 
democratic  principles  and  I  do  not  intend  to  endorse  it,    I  do  not  want  to  place  a  board 
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in  existence  that  we  cannot  reach  by  the  legislative  power  of  the  Commonwealth,  I  do 
not  want  to  place  a  hoard  in  power  that  when  the  Legislature  of  Virginia  assembles  here 
it  has  no  power  to  remove  them  nor  to  elect  their  successors. 

Here  you  have  upon  the  board  the  Chairman  of  the  Faculty  of  the  University  of  Vir- 
ginia, and  if  a  part  of  the  report  of  one  of  the  other  committees  is  adopted  that  man  is 
there  and  you  cannot  remove  him,  because  you  cannot  take  away  the  appropriation  from 
the  University  of  Virginia.  He  is  there  not  for  a  life  tenure,  but  perpetually;  it  wilt 
take  another  Constitutional  Convention  to  remove  -him ;  it  will  be  a  long  time,  I  think^ 
before  the  people  will  vote  to  assemble  another  Constitutional  Convention  here.  (Laugh- 
ter.) 

I  do  not  believe  that  men  who  are  so  high  up  in  education  and  know  so  much  about 
biology  and  about  philosophy  and  about  all  of  the  ologies  and  all  of  the  various  theories 
that  are  in  the  air  are  the  best  men  to  select  the  county  superintendents  of  schools,  i 
think  they  are  first-class  in  their  sphere,  and  I  have  no  criticism  to  make  on  them,  but 
there  is  much  to  be  said  against  allowing  them  to  elect  superintendents  of  schools  for 
the  cities  and  counties  of  this  Commonwealth.  I  remember  one  of  the  professors,  it  may 
not  have  been  one  of  the  professors  of  these  insTitutions,  but  a  professor  was  called  to  a 
primary  school  on  one  occasion  to  speak  to  the  children.  He  said  to  them,  "Dear  little 
children,  what  you  need  is  an  organic  foundation  upon  a  fundamental  basis."  (Laugh- 
ter.) That  is  what  the  children  needed,  but  I  do  not  think  they  ever  found  out  their 
needs  from  the  speech  of  the  learned  professor.  I  think  this  technical  knowledge  and 
information  sometimes  gets  a  man  so  far  away  fromi  the  people  that  it  prevents  him 
from  having  that  practical  knowledge  which  is  necessary  for  him  to  have  in  order  to 
give  to  the  people  what  they  want  and  really  need.  I  wish  to  say  the  public  schools  in 
the  counties  are  not  so  bad  as  they  are  represented  here.  The  gentleman  from  Lynchburg 
said  the  public  schools  in  Lynchburg  were  so  good  that  no  private  schools  could  find 
support  within  twenty  miles  of  the  city.  "What  is  the  reason?  The  reason  is  because 
they  have  so  much  money  there  that  they  are  able  to  run  their  schools  for  nine  months 
in  a  year  and  get  the  very  best  teachers  which  can  be  secured  in  the  Commonwealth.  If 
you  will  have  more  money  for  the  county  schools  and  pay  your  county  superintendents 
more  salary  and  have  better  teachers  and  pay  them  more  salary  and  extend  the  time  lor 
the  terms  of  the  schools  in  the  country  to  nine  months  you  will  have  just  as  good  teachers 
and  just  as  good  schools  in  the  country  as  you  have  in  the  cities. 

The  Chairman:  The  question  before  the  Committee  is  upon  the  substitute  offered 
by  the  gentleman  from  Culpeper  (Mr.  Barbour)  for  the  amendment  of  the  gentleman 
from  Fluvanna  (Mr.  Pettit). 

Mr.  Barbour's  substitute  was  agreed  to,  there  being  on  a  division  ayes  52,  noes  17. 

The  Chairman:  If  there  is  no  further  amendment  to  this  subsection,  the  Secretary 
will  read  the  second  subsection  of  section  4. 

Second.  It  shall  have,  regulated  by  law,  the  management  and  investment  of  the 
school  fund. 

The  Chairman:  If  there  is  no  amendment  to  the  second  subsection,  the  Secretary 
will  read  the  third  subsection. 

Third.  It  shall  have  authority  to  make  all  needful  rules  and  regulations  for  the 
management  and  conduct  of  the  public  free  schools,  which  rules  and  regulations,  when 
published  and  distributed,  shall  have  the  force  and  effect  of  law,  but  all  rules  and  regu- 
lations of  said  board  may  be  amended  or  repealed  by  the  General  Assembly,  and  when 
so  amended  or  repealed,  shall  not  be  re-enacted  by  said  board. 

The  Chairman:  Is  there  any  amendment  to  be  proposed  to  the  third  subsection?  It 
not,  the  Secretary  will  read  the  fourth  subsection. 

Fourth.  It  shall  select  text-books  and  educational  appliances  for  use  in  the  public 
free  schools  of  the  State;  provided  that  the  school  boards  of  cities  of  a  population  of 
five  thousand  or  more  shall  choose  the  books  and  appliances  for  their  schools,  subjeci 
to  such  rules  and  regulations  as  the  State  Board  of  Education  shall  prescribe. 
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Mr.  Hamilton:  I  move  ttiat  ihe  words  '•'subject  to  sncli  rule-s  and  resnlations  as  tiie 
State  Board  of  Education  stall  prescribe/'  in  lines  26  and  27,  be  stricken  out.  I  under- 
stand thai  ttis  amendment  is  acceptable  to  certainly  several  members  of  the  Committee. 
It  is  inconsistent  vritb  the  idea  that  the  cities  may  choose  their  own  text-books,  if  it 
means  anything.  The  cities  have  always  had  a  right  to  choose  their  own  text-books  here- 
tofore, and  it  is  very  important  that  they  should  have  that  right. 

Mr.  Petiii:  Mr.  Chairman.  I  propose  an  amendment  to  the  subsection  to  this  effec-t: 
To  insert  after  the  word  "more"  in  line  2.5.  the  words,  '"and  the  County  School  Board."" 

The  section  as  it  reads  now  provides  that  the  board  '"shall  select  school-books  and 
educational  appliances  for  use  in  the  public  free  schools  of  the  State:  provided,  that  the 
school  boards  of  cities  of  a  population  of  five  thousand  or  more  shall  choose  the  books 
and  appliances  for  their  schools.''  If  the  school  boards  of  the  cities  are  given  the  power, 
1  do  not  see  why  there  is  not  a  greater  reason  for  the  co^unty  school  boards  to  do  the 
same  thing.  I  wish  to  put  the  county  school  boards  upon  the  same  footing  with  the 
city  school  boards.    That  is  the  effect  of  the  amendment  I  have  offered. 

The  Chairman:  The  Chair  will  suggest  that  the  committee  should  first  dispose  of 
the  amendment  offered  by  the  gentleman  from  Petersburg  *(Mr.  Hamilton). 

Mr.  Meredith:  Before  that  amendment  is  adopted  I  desire  to  be  heard.  I  earnestly 
ask  that  that  will  not  be  done.  I  thinJt  it  is  very  desirable  that  you  should  turn  over 
the  entire  decision  of  this  question  to  the  school  boards  of  the  cities.  It  is  a  veiw  dan- 
gerous thing  that  we  propose  to  do.  There  is  no  telling  as  to  what  will  be  the  composi- 
tion of  these  boards,  and  in  many  instances  it  is  a  very  undesirable  composition.  It 
would  be  opening  the  door  to  a  very  large  amount  of  fraud  to  be  perpetrated  upon  the 
cities  of  this  Commonwealth  to  allow  this  to  be  done  by  a  board.  I  care  not  how  you 
constitute  it.  whether  it  be  appointed  by  the  council  or  whether  elected  by  the  people, 
which  may  consist  of  men  who  are  no  better  than  the  members  of  the  councils  of  some 
of  the  cities. 

We  know  that  there  has  been  a  great  effoiT  all  over  this  country  by  the  different 
publishers  of  school-books,  and  they  have  spent  large  amounts  of  money  in  trying  to  get 
their  books  into  the  different  schools.  This  will  simply  open  the  door  to  the  purchase 
of  members  of  a  school  board  of  a  city. 

I  can  see  some  reason  why  the  State  Board  should  be  left  some  discretion,  because 
of  the  fa<;t  that  the  character  of  the  schools,  or  some  of  the  schools  in  the  cities,  differs 
from  the  schools  in  the  counties:  but  I  respectfully  submit  that  they  ought  to  be  subject 
to  some  control,  and  that  control  ought  to  be  by  the  General  Board  of  Education.  Then 
if  they  ascertain  that  there  have  been  any  improper  methods  used  or  any  improper 
books  adopted  it  can  be  remedied. 

I  am  perfectly  willing  that  the  local  board  should  have  the  original  choice,  but  I 
earnestly  urge  in  behalf  of  the  city  of  Richmond  at  least  that  you  will  not  trust  the 
boards  of  the  cities  with  the  selection  of  the  text-books  absolutely.  but«that  the  selection 
may  be  made  subject  to  the  final  decision  of  the  general  School  Board. 

I  think  my  friend  from  Petersburg  is  treading  on  very  dangerous  ground  when  he 
proposes  to  allow  this  to  be  done.  We  may  have  now  very  excellent  school  boards,  and 
I  understand  his  city  has.  1  do  not  care  about  discussing  the  character  of  the  school 
boards  in  the  different  cities.  Some  of  them  are  good  and  some  of  them  are  bad.  But  I 
am  speaking  of  the  danger  of  the  principle  of  allowing  a  final  decision  to  be  made  some- 
times by  the  politicians  of  a  city,  after  all  the  money  that  we  know  has  been  spent  by 
different  publishers  in  their  efforts  to  get  their  books  into  the  public  schools.  I.  there- 
fore, earnestly  appeal  that  you  will  not  allow  us  to  do  this  thing,  but  that  you  will  have 
some  restraint  upon  us  so  as  to  protect  us  from  ourselves. 

Mr.  R.  Walton  Moore:  Can  he  tell  me  of  any  reason  why  that  portion  of  the  fourth 
subsection  after  the  word  '•State."  in  line  2:3.  should  be  retained?  Is  there  any  reason 
'w'hy  the  portion  of  the  subsection  after  that  word  should  not  be  stricken  out.  and  leave 
the  provision  so  that  the  State  Board  •'shall  select  text-books  ana  educational  appliances 
for  use  in  the  putlic  free  schools  of  the  State,"  without  drawing  any  line  whatever  be- 
tween cities  and  counties? 
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I  ask  for  information  because,  I  repeat,  I  do  not  know  what  was  the  committee's 
view  of  the  matter. 

Mr.  Meredith:  I  would  infinitely  rather  have  the  omission  of  everything  after  the 
word  "State"  than  to  have  the  omission  begin  after  the  word  "schools,"  in  line  26.  I  can 
see  that  in  the  cities  we  do  sometimes  have  a  class  of  schools  different  from  what  they 
have  in  the  counties,  and  it  may  be  that  the  board  may  see  the  needs  and  necessities  of 
the  cities  better,  perhaps,  than  those  as  to  the  general  system,  but  I  should  like  to  hear 
some  other  reason  than  that  which  I  myself  could  give.    I  am  very  frank  about  it. 

Mr.  Dunaway:  i  will  reply  to  the  gentleman  from  Fairfax  by  saying  that  the  ques- 
tion before  us  now  is  the  striking  out  of  the  last  words  of  the  section.  There  is  nothing 
else  before  us.  We  could  get  along  more  rapidly  perhaps  if  we  would  decide  that  ques- 
tion first. 

The  question  is  now  whether  the  last  words  of  the  subsection  shall  be  stricken  out. 
I'he  motion  of  the  gentleman  from  Petersburg  is  to  strike  out  the  words  "subject  to  such 
rules  and  regulations  as  the  State  Board  of  Education  shall  prescribe."  I  agree  with 
the  gentleman  from  Richmond  that  those  words  ought  to  be  retained  as  they  are  put 
here  by  the  report  of  the  com;mittee.  I  would  suggest  to  the  gentleman  from  Petersburg 
that  these  words  do  not  mean  that  the  State  Board  shall  elect  the  books  for  the  cities. 
The  cities  will  still  select  them.  The  State  Board  would  have  some  general  direction 
in  regard  to  this  matter,  laying  down  some  rules  and  regulations  of  a  general  nature  to 
apply  to  all  the  cities  in  the  Commonwealth;  but  the  hands  of  the  city  authorities  would 
be  virtually  as  free  as  they  now  are  to  select  books  for  Petersburg  or  any  other  city  in 
the  Commonwealth. 

Mr.  K.  Walton  Moore:  In  order  that  we  may  have  the  subject  a  little  more  fully 
presented  than  that  would  give  opportunity  for,  I  will  move  as  a  substitute — I  do  not 
commit  myself  to  it,  because  1  want  mere  information — I  will  move  as  a  substitute  for 
the  amendmient  offered  by  the  gentleman  from  Petersburg  (Mr.  Hamilton)  that  all  of 
the  fourth  sub-section  after  the  word  "State,"  in  line  23,  be  stricken  out.  That  will  enable 
the  gentleman  from  Prince  William  to  proceed  with  his  explanation. 

Mr.  Thornton:  In  our  county  and  in  most  of  the  counties  of  the  State  almost  equal 
to  a  political  canvass  has  been  the  fight  that  has  been  made  as  to  the  adoption  of  the 
text-tool- s.  The  book  agents  (and  they  have  to  do  it  by  way  of  self-defense,  sir)  canvass 
the  county  thoroughly.  They  go  not  only  to  the  school  officers,  but  to  individuals  who 
they  imagine  have  some  influence  with  the  school  officers  who  select  these  books.  They 
go  further  than  that,  sir.  Frequently  they  employ  attorneys,  and  they  appear  before  the 
committee  which  select  the  books  as  advocates. 

I  do  not  mean  to  insinuate,  but,  on  the  contrary,  I  am  satisfied  that  in  my  portion 
of  the  State,  at  least,  no  improper  motives  are  suggested  on  the  part  of  these  agents  to 
the  school  authorities.  However,  they  go  and  see  them  individually.  They  go  to  their 
houses  and  they  pick  to  pieces  and  criticise  the  books  of  their  opponents,  and  not  only 
that,  but  the  man  himself,  and  they  will  actually  frequently  bring  in  his  family.  Thus 
having  one  side  of  the  book  question  presented  to  them,  they  frequently  come  to  the 
conclusion  that  it  would  be  an  outrage  and  a  wrong  to  have  certain  books  adopted  in 
the  schools. 

Mr.  Barham:    Would  not  that  be  equally  the  case  in  the  cities? 

Mr.  Thornton:  I  will  come  to  that  part  of  it  directly.  Nearly  every  member  of  this 
Committee  has  had  some  experience  in  this  text-book  question,  I  have  no  doubt,  because 
ail  of  them  are  gentlemen  of  influence  in  their  counties.  I  imagine  that  most  of  them 
have  been  approached  by  these  book  agents  in  order  to  get  them  to  use  their  influence  ia 
selecting  the  text-books.  They  will  go  to  the  house  of  a  trustee  and  they  will  stay  all 
night  frequently  in  the  country,  and  during  that  time  they  will  undertake  to  present  to 
him  the  merits  of  books  that  they  represent  and  the  dem:erits  of  the  books  represented 
by  the  rival  company.  They  will  pick  to  pieces,  as  I  stated  a  few  moments  ago,  the 
opponent's  book  not  only  as  to  the  literary  part,  but  even  as  to  the  mechanical  part.  I 
have  had  trustees  come  to  me  with  a  school  book  ripped  wide  open,  in  which  they 
would  undertake  to  show  that  the  mechanical  work  on  the  book  was  absolutely  worth- 
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less  because  the  agent  had  shown  how  the  leaves  had  fallen  to  pieces,  when  as  a  matter 
of  fact  any  other  book  having  been  treated  in  the  same  manner  would  have  shared  the 
same  fate. 

In  this  way  the  trustees  in  the  counties  become  partisans.  One  party  will  take  up 
and  advocate  the  selection  of  one  set  of  books  and  another  party  will  advocate  another 
set.  So  the  teachers  will  likewise  become  partisans  of  the  various  book  companies,  and 
the  whole  county  will  be  worked  up  from  one  end  to  the  other.  I  care  not  which  set 
of  books  may  be  adopted,  you  will  find  a  number  of  trustees  in  that  county  who  will 
imagine,  and  frequently  honestly  say.  that  a  great  wrong  has  been  perpetrated;  and, 
instead  of  trying  to  make  those  books  a  success,  they  will  during  the  term  year  find  all 
sorts  of  faults  with  and  imperfections  in  them. 

For  that  reason,  we  were  satisfied  that  the  present  Constitution  should  be  changed 
so  as  to  put  the  selection  of  books  to  be  used  in  the  public  schools  of  the  country  in  the 
hands  of  the  board  we  had  selected,  who  we  thought  would  be  eminently  qualified  to 
decide  upon  the  merits  of  the  different  competing  books  and  would  give  to  the  Common- 
wealth books  which  would  be  of  the  right  sort,  and  so  remove  the  continual  canvassing 
that  is  going  on  in  the  counties. 

In  addition  to  that  fact,  we  shall  probably  have  a  uniform  system.  Now,  in  one 
county  there  is  one  set  of  books  used,  and  in  an  adjacent  county  another.  The  effect 
of  the  present  system  is  that  children  going,  as  they  frequently  do.  from  one  county  to 
another,  find  that  they  have  to  purchase  an  entirely  new  set  of  books  so  that  they  can 
enter  the  public  schools,  entailing  upon  the  patrons  an  additional  charge,  and  frequently 
they  are  people  who  are  poor  and  who  are  not  able  to  incur  the  additional  expense  re- 
quired of  them  in  the  purchase  of  new  books. 

For  these  reasons,  sir.  i  and  others  of  the  committee  thought  it  was  better  to 
leave  the  matter  entirely  in  the  hands  of  this  board. 

Now,  when  it  came  to  the  cities,  and  gentlemen  on  the  committee  can  answer  on 
that  point  better  than  myself,  it  was  represented  to  us  that  the  cities  desire  that  they 
shall  have  the  right  and  the  privilege,  as  they  have  now,  to  select  the  books.  The 
reasons  given  vrere  that  the  people  in  the  cities,  being  brought  in  close  contact,  they 
could  not  be  imposed  upon;  ;  that  if  a  book  agent  came  into  the  city  of  Richmond  and 
would  go  to  a  trustee  and  undertake  to  impose  upon  him  some  chart  or  some  map 
that  was  absolutely  worthless,  it  would  be  impossible  to  impose  upon  that  man,  because 
he  is  brought  in  contact  with  the  educational  people  of  the  city;  that  he  could  go  to  the 
principal  of  the  High  School  or  to  the  Superintendent  of  the  city,  or  to  other  trustees, 
and  they  v-ould  get  together  and  find  out  whether  an  effort  was  made  to  impose  upon 
Them  and  to  put  upon  them  some  apparatus  or  some  books  that  were  absolutely  worth- 
less to  the  public  schools. 

Those  were  the  reasons  which  were  assigned.  Now.  whether  they  are  good  and 
whether  it  is  the  wish  of  the  cities  to  retain  this  privilege  I  know  not,  but  those  of  us 
who  were  from  the  country  were  simply  trying  to  vote  as  we  understood  to  carry  out 
the  wishes  of  the  city  people.  If  the  city  people  are  in  the  same  condition  as  the 
country  people,  i  shall  most  heartily  vote  to  relieve  them  from  this  awful  canvass  and 
ordeal  that  we  country  people  have  gone  through  with  in  the  past.  But  it  was  repre- 
sented to  us  that  it  was  the  wish  of  the  cities  that  they  should  have  this  privilege; 
that  their  school  officers  were  more  competent  to  pass  upon  it,  perhaps,  and  that  the 
•haracter  of  the  books  needed  in  the  cities  frequently  is  of  a  different  character  from 
"-hose  that  would  be  adopted  in  the  counties;  that  for  the  reason  that  they  have  in  the 
-ities  longer  school  terms;  that  their  schools  are  graded,  and  for  various  other  causes 
he  class  of  books  needed  in  the  two  schools  would  be  unlike. 

I  say  that  I  voted  that  way.  simply  believing  that  it  vras  the  wish  of  the  city  people 
hat  we  should  do  it.  If  I  am  mistaken,  I  would  gladly  correct  it.  But  I  earnestly  ask 
his  Committee  not  to  place  the  selection  of  the  school  books  in  the  hands  of  the  local 
chool  officials  again.  Gentlemen  who  have  not  been  through  the  experience  have  no 
iea  what  demoralizing  effect  it  has  had  upon  our  school  system. 

Mr.  Keezell:    I  notice  this  clause  in  the  present  Constitution: 
73 — Const.  Debs. 
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The  Board  of  Education  shall  provide  for  uniformity  of  text-books. 

It  is  put  a  little  stronger  in  the  old  Constitution  than  is  the  present  provision.  Was 
it  the  intention  of  the  committee  in  any  way  to  indicate  that  there  should  not  be  uni- 
formity in  the  text-books  of  the  State  by  the  change  they  have  made  in  the  wording 
of  the  section? 

Mr.  Thornton:  That  has  been  construed  to  mean  that  they  may  delegate  that  power 
to  the  local  school  authorities,  and  that  in  doing  so  they  were  still  not  violating  the 
Constitution.  We  desired  to  change  the  provision  so  that  the  State  Board  would  have 
to  select  the  books. 

Now,  as  to  the  question  of  uniformity,  if  you  leave  to  the  School  Board  that  we 
have  provided  for  the  privilege  and  the  exclusive  right  of  selecting  the  books,  we  are 
satisfied  that  they  will  have  uniformity,  and  for  that  reason,  sir,  we  left  out  the  words 
that  are  used  in  the  present  Constitution. 

Mr.  Keezell:  1  am  not  in  opposition  to  the  committee  at  all,  but  I  simply  want  to 
understand  the  provision.  I  think  the  question  of  uniformity  is  one  of  the  most  impor- 
tant questions  in  connection  with  the  selection  of  school  books,  and  I  would  not  like  to 
support  a  proposition  that  looked  as  though  we  were  getting  rid  of  the  idea  that  the 
State  Board  shall  provide  for  the  uniformity  of  school  books  in  the  State. 

Mr.  Thornton:  The  committee,  sir,  desire  to  have  uniformity,  and  we  at  one  time 
used  that  word,  but  afterward  it  was  thought  that  the  wording  as  we  have  adopted  it 
would  cover  the  objection  raised  by  the  gentleman  from  Rockingham  and  that  the 
board  would  have  a  uniform  set  of  books  throughout  the  State.  We  did  not  require  the 
word  there,  as  it  was  thought  in  some  sections  where  they  had  a  number  of  grade  schools 
it  might  be  better  to  leave  the  matter  in  the  hands  of  the  State  Board  and  give  them 
some  discretion;  that  we  would  let  it  be  a  little  more  elastic  than  it  would  be  if  we  were 
to  use  the  word  "uniformity."  In  other  words,  that  word  would  hold  them  down  to  one 
single  set  of  books  throughout  the  State. 

Mr.  Keezell:  1  understand  that  the  present  Constitution  does  provide  for  uni- 
formity, and  that  there  is  a  certain  amount  of  elasticity,  the  board  recommending  sev- 
eral books,  any  one  of  which  may  be  adopted  by  the  local  authorities. 

Mr.  Thornton:  They  do  that  upon  the  construction  that  they  have  a  right  to  pro- 
vide books  and  leave  to  the  counties  the  right  to  select  the  books  they  may  adopt.  One 
county  frequently  selects  one  set  of  text-books  and  another  county  another, 

Mr.  Pettit:    Where  those  books  have  been  selected  is  it  proposed  to  introduce  uni- 
formity at  once  and  require  them  to  discard  them? 

Mr.  Thornton:  Certainly  not.  That  would  be  a  matter  which  would  address  itseU 
to  the  discretion  of  the  board.  We  know  the  change  is  made  every  four  years.  Books 
are  adopted  for  a  term  of  four  years. 

Mr.  Glass:  Mr.  Chairman,  it  is  a  mistaken  supposition  that  your  Committee  oii 
Public  Education  has  departed  at  all  from  the  present  constitutional  requirements.  As 
a  matter  of  fact  the  present  Constitution  simply  says  that  "the  Board  of  Education  shall 
provide  for  uniformity  of  text-books  and  the  furnishing  of  school-houses  with  such  ap- 
paratus," etc.,  "under  such  regulations  as  may  be  provided  by  law."  We  have  simply 
adopted  the  regulation  that  has  been  provided  by  law,  and  which  is  a  statutory  law  of 
Virginia  to-day  and  has  been  for  years.    We  have  not  made  one  particle  of  change  in  it. 

Mr.  Pettit:    You  have  made  a  distinction  between  counties  and  cities.  ; 

Mr.  Glass:    Not  a  particle.    I  will  read  you  what  the  statute  says.    It  is  only  a  }| 
limited  distinction  and  the  reason  of  it,  I  take  it,  is  that  the  system  of  school  education  ij 
in  the  cities  is  vastly  different  from  the  system  that  prevails  in  the  average  county.  | 
The  cities  have  graded  and  higher  schools  and  the  counties  have  a  rather  more  uniform 
system  of  primary  schools.    There  are  very  few  counties  in  the  State  which  have  graded 
schools  or  a  higher  system  of  schools.    The  statute  laws  says,  section  1539  of  the  Code: 

The  text-books  for  use  in  the  schools  of  the  city  shall  be  prescribed  by  the  city  j 

school  board  of  a  city  of  either  class,  except  that  for  the  primary  schools   { 

That  is  the  same  grade  of  schools  that  you  have  in  the  country  districts. 
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They  shall  be  chosen  from  lists  prescribed  for  the  State  at  large  by  the  Board  of 
Education. 

Now,  the  Board  of  Education  prescribes  a  list  for  the  State  at  large  that  is  adapted 
to  the  uses  and  the  system  in  all  the  counties  of  the  State.  With  the  rarest  exception^ 
as  I  have  said,  has  a  county  a  graded  school  system,  and  when  it  has  a  graded  school 
system  the  Board  of  Education  in  its  own  discretion  deals  with  that  indhadual  county. 
So  we  have  not  changed  the  law  one  particle  upon  that  subject. 

Now,  as  to  the  question  of  uniformity  I  disagree  with  the  idea  that  it  was  the  inten- 
tion of  the  committee  to  provide  uniformity  in  the  sense  of  a  single  list  of  books.  The 
word  ■•uniformity"  in  the  present  Constitution  has  always  been  interpreted  to  mean  not 
a  single  list  of  books  and  we  never  have  had  a  single  list  of  books.  Any  one  who  w^ill 
take  the  pains  and  care  to  read  Dr.  Ruffner  on  this  question  (the  gentleman  who  prac- 
tically inaugtirated  the  free  school  system  and  had  more  to  do  in  shaping  it  than  anw 
other  man  in  the  Commonwealth,  and  who  is.  perhaps,  more  competent  than  any  other- 
man  in  the  Commonwealth,  or  who  is  likely  to  be  here  for  a  long  time),  will  see  that 
he  points  otit  conclusively  and  irresistibly  that  it  wotild  be  ruinous  to  the  edticational 
system  of  the  State  to  have  uniformity  in  the  sense  that  you  shall  have  a  single  list  of 
books. 

It  was  not  the  intention  of  the  committee  to  provide  that  sort  of  uniformity,  nor 
was  it  a  proper  interpretation  of  the  term  used  in  the  present  Constitution  to  say  that 
it  meant  a  single  list  of  books.  It  has  never  been  so  interpreted,  and  we  never  have- 
had  yet  a  single  list  of  books. 

Your  committee  has  not  departed  one  particle  from  the  law  as  it  exists  except  in  the 
way  of  saying  that  the  list  of  books  selected  by  the  cities  should  be  subject  to  the 
approval  of  the  State  Board  of  Education.  We  have  given  the  State  Board  of  Education: 
that  much  more  authority  over  the  selection  of  books  in  the  cities  than  the  present  law 
allows. 

YxY.  R.  AValton  I\Ioore:  He  has  not,  I  think,  given  any  reason  why  a  distinction 
should  be  made  between  the  counties  and  cities.  He  says  a  distinction  is  made  in  the' 
statute  and  the  committee  has  retained  the  statutory  distinction,  btit  that  is  not  exactly 
assigning  a  reason  why  the  distinction  should  obtain  in  the  new  Constitution. 

Mr.  Glass:  If  my  friend  will  permit  me.  I  assign  a  reason.  It  may  not  have  com- 
mended itself  to  him.  btit  I  certainly  assigned  as  a  reason  why  it  was  done  that  the 
system  of  primary  schools  throughout  the  counties  of  the  State  is  a  uniform  system; 
that  the  State  Board  of  Education  could  adopt  a  list  adapted  to  that  uniform  system; 
that  in  the  rarest  instances  has  a  county  in  the  Commonwealth  graded  schools,  and 
that  when  that  county  has  graded  schools,  and  there  are  very  few  of  them,  the  State 
Board  of  Education  deals  with  that  individual  county:  but  that  in  the  cities  they  have 
graded  schools  and  higher  branches  of  education  and  that,  therefore,  the  State  Board 
gave  leave  to  the  cities  to  select  their  own  text-books  above  the  primary  grades,  that  is, 
for  the  higher  schools,  The  same  rule  prevails  in  the  cities  that  prevails  in  the 
counties  as  to  the  primary  grades  of  schools,  and  when  yoti  get  up  the  higher  grades 
of  schools,  what  might  be  adapted  to  one  city  would  not  be  adapted  to  another  city. 

;\Ir.  R.  Walton  Moore:  This  provision  contained  in  the  fourth  subsection  gives- 
the  State  Board  absolute  power  to  select  text-books  and  appliances  for  use  in  the  schools 
of  the  cotmties  and  restricts  the  exercise  of  such  power  in  respect  to  the  schools  of 
cities  with  a  population  of  five  thousand  and  more.  That  is  the  way  in  which  it  stands 
in  the  committee's  report. 

Now.  the  gentleman  from  Lynchburg,  as  I  take  his  meaning,  says  this  is  done 
;  because  in  the  counties  of  the  State  you  very  rarely  find  graded  schools.    I  respectfully 
1  submit  to  him  that  he  is  mistaken  in  that.    Take  my  own  section.    In  the  county  of 
'  Alexandria  there  are  graded  schools;  in  the  county  of  Fairfax;  in  the  county  of  Lou-" 
doun;  in  the  county  of  Prince  Y\-illiam.  and  in  the  <!Ounty  of  Fauquier.    I  have  men-" 
tioned  counties  lying  together.    In  most  of  the  counties  of  Northern  Virginia  there  are.- 


1156 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


graded  schools  just  as  advanced  and  just  as  efficient  as  the  schools  in  many  of  the 
minor  cities  of  the  Commonwealth  containing  five  thousand  people  and  more, 

Mr.  Pollard:  If  the  gentleman  will  allow  me,  I  will  suggest  another  reason  why 
the  committee  excepted  the  cities.  They  found  out  that  it  was  the  unanimous  opinion 
of  the  educators  of  this  country  that  the  text-books  used  in  the  city  schools  should  be 
selected  by  local  authorities,  and  the  reason  on  which  these  educators  based  his  proposi- 
tion is  that  the  public  school  system  in  the  cities  is  more  efficient,  that  they  have  more 
money  to  expend  in  the  public  school  system,  and,  therefore,  can  employ  educators  of 
•distinction  as  principles  and  superintendents  of  schools  and  as  teachers;  that  all  of  this 
■expert  knowledge  could  be  gained  in  the  cities;  that  the  cities  having  more  money  to 
employ  experts  could  be  brought  to  the  work  of  the  selection  of  text-books  for  the 
•cities;  that  such  expert  knowledge  could  not  be  brought  to  the  selection  of  text-books 
in  the  counties;  and,  therefore,  they  lodged  the  selection  of  the  books  for  the  county 
;schools  with  a  central  board. 

Another  reason  was  that  the  cities  of  this  Commonwealth  pay  nearly  four-fifths  of 
the  money  that  is  used  to  conduct  their  schools,  and  it  was  the  unanimous  wish  of  the 
ischool  authorities  of  the  cities  that  they  should  be  given  the  right  to  select  their  text- 
books. 

Mr.  Glass:    It  is  the  same  right  that  they  have  now  by  law. 

Mr.  Thornton:  1  thought  1  had  made  it  clear  and  plain,  but  it  seems  that  there 
was  some  misunderstanding  about  it.  I  understood  that  the  provision  was  put  in  by 
the  committee  because  they  believed  that  the  cities  wish  it.  If  the  cities  do  not  wish 
it,  we  of  the  country  certainly  do  not  desire  to  have  it  there.  That  is  the  way  I  under- 
istand  it  got  in  the  report, 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  I  do  not  intend  to  try  to  usurp  any  right  to 
speak  for  the  cities,  but  of  course  we  are  here  to  make  a  Constitution  for  the  entire 
State.  I  do  not  think  that  any  good  reason  has  yet  been  assigned  why  we  should  make 
a  distinction  between  a  city,  for  instance,  like  Radford,  or  Fredericksburg,  and  a 
county  like  Loudoun  or  Fauquier  or  Fairfax.  There  are  graded  schools  of  considerable 
merit  in  those  counties,  and  the  people  connected  with  the  school  system  in  those 
counties  are  capable  and  trustworthy. 

1  have  seen  something  and  heard  a  good  deal  of  the  evils  that  attend  the  selection 
of  text-books  and  appliances  for  the  public  schools  in  the  country,  I  have  no  doubt 
similar  evils  exist  to  some  extent  in  the  cities.  I  wish  to  see  such  evils  broken  up  in 
the  country,  and  if  they  exist  in  the  cities  I  want  to  see  them  broken  up  in  the  cities. 

It  would,  perhaps,  be  safest  and  wisest  to  confine  the  activities  of  the  book  com- 
panies to  the  State  School  Board.  Let  all  their  electioneering  be  done  with  that  board 
and  the  local  boards  relieved  of  it.  It  might  be  best  to  have  this  subsection  read  in  this 
way: 

"It  shall  control  and  regulate  the  selection  of  text-books  and  education  appliances 
for  use  in  the  public  free  schools  of  the  State,"  and  thus  give  the  board  the  fullest  au- 
thority in  the  matter  of  controlling  and  regulating  the  use  of  text-books  and  appliances. 
Then  if  the  board  determines  to  allow  a  city  or  a  county  to  select  its  books  it  will  have 
the  right  to  do  so.  If,  however,  it  thinks  best  to  adopt  a  list  of  books  and  allow  a  locality 
to  select  from  that  list,  it  has  the  right  to  do  so. 

Mr.  Glass:  I  do  not  agree  with  my  friend  from  Fairfax  that  the  State  Board  of 
Education  would  have  the  right  to  delegate  to  the  school  authorities  of  Fairfax  or  Xht 
city  of  Lynchburg  or  the  city  of  Richmond  an  authority  which  the  State  Board  of  Edu- 
cation is  expressly  required,  under  the  Constitution,  to  exercise  itself.  The  Constitution 
as  proposed,  would  say  the  State  Board  "shall  select  text-books  and  educational  appli- 
ances." 

Mr.  R.  Walton  Moore:  The  gentleman  misunderstood  me.  I  said  it  might  be  best 
to  say  that  the  board  shall  work  within  a  provision  like  this:  "It  shall  control  and 
regulate  the  selection  of  text-books  and  educational  appliances  for  use  in  the  public 
free  sdiools,"  instead  of  saying  rigidly  that  the  board  shall  elect  all  books. 
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But  expressing  it  either  way  would  confer  on  the  State  Board  the  ample  jurisdic- 
tion it  should  possess. 

Mr.  Keezeii:  As  the  section  now  reads,  would  there  he  any  reason  why  the  Board 
of  Education  would  not  have  the  authority  to  select  even  for  the  primary  schools  dif- 
ferent hooks  in  different  parts  of  the  State? 

3Ir.  R.  ^\'alton  Moore:  Absolutely.  They  are  not  confined  to  any  plan  of  uniformity 
at  all. 

Mr.  Keezell:  That  is  what  I  want  to  understand.  Now.  let  me  ask  you  another 
question.  Would  their  action  in  this  matter  he  or  would  it  not  be  subject  to  amend- 
ment and  control  by  the  General  Assembly  of  Virginia? 

Mr,  P,.  \\'alton  Moore:  I  am  not  familiar  enough  with  the  report  to  answer  that 
question,,  tut  I  should  say  not,  because  I  do  not  see  any  subsequent  provision  in  the  re- 
port that  places  the  action  of  the  board  in  respec-t  to  the  matter  of  selecting  such  book? 
and  appliances  under  the  supervision  of  the  General  Assembly. 

Mr.  Keezell:  That  is  the  point  I  want  to  ask  about.  I  notice  above  here  certain, 
regulations  which  are  subject  to  the  action  of  the  General  Assembly. 

Mr.  R.  Walton  Moore:  I  hope  we  are  to  have  a  strong,  vigorous  State  Board,  and 
I  wish  to  put  the  responsibility  upon  that  board,  and  give  it  the  power  not  only  with 
respect  to  the  counties,  but  with  respect  to  the  cities  and  the  towns  of  the  Common- 
^realth.  so  that  we  may  have  a  harmonious  and  effective  system,  with  as  much  uniform- 
ity as  may  be  desirable. 

Mr.  Mcilwaine:  I  will  answer  the  gentleman  from  Rockingham  by  saying  that 
the  Committee  on  Education  never  dreamed  of  bringing  the  subje-ct  of  text-books  within 
the  sphere  of  the  Legislature.  A\'e  never  dreamed  that  the  Legislature  should  have 
anything  to  do  with  the  selection  of  text-books,  but  we  believe  that  the  State  Board  of 
Education  is  appointed  for  that  purpose,  and  that  the  duty  will  devolve  upon  it. 
Whether  it  shall  choose  such  and  such  spelling-books  and  such  and  such  histories  are- 
things  that  it  is  supposed  it  is  competent  to  do.  and  that  it  will  not  go  to  the  Legislature 
to  ask  advice  about  it,  or  delegate  it  to  anybody  else. 

Mr.  Keezell:  I  suggest  to  the  gentleman  from  Prince  Edward  that  the  reason  why 
1  asked  the  question  was  that  I  know  the  Legislature  years  ago  passed  a  law.  an  ex- 
ceedingly poptilar  law  in  this  State,  which  prevented  any  change  in  the  text-books  for 
four  years.  It  required  that  text-books  having  once  been  selected  by  the  Board  of  Edu- 
cation, they  should  not  be  changed  for  four  years,  thus  preventing  the  necessity  every 
year  or  two  on  the  part  of  the  patrons  of  the  public  schools  of  changing  their  books,  at 
great  expense.  Xow,  if  you  propose  to  take  that  authority  away  from  the  Legislature 
of  Virginia,  I,  will  vote  against  the  whole  proposition. 

Mr.  Mcilwaine:  Not  a  particle.  The  General  Assembly  has  all  the  authority  over 
This  board  that  it  ever  had.  but  as  for  selecting  text-books,  we  do  not  expect  them  to  do 
that. 

Mr.  Keezell:  Xo,  I  did  not  expect  them  to  do  it,  but  I  want  to  know  whether  iz 
was  contemplated  that  the  Legislature  should  not  oversee  the  rules  and  reflations  with 
respect  to  the  selection  of  text-books  as  well  as  the  other  regulations  prescribed  by  the 
board 

Mr.  Mcilwaine:  The  Legislature.  I  understand,  has  identically  the  same  control 
over  this  board  that  it  has  over  the  other  boards. 

Mr.  Keezell:    And  over  this  duty  of  the  board  as  well  as  every  other  duty? 
Mr.  Mcilwaine:    Yes,  sir. 

Mr.  Keezell:  That  is  what  1  want  to  understand.  It  does  not  seem  to  be  expressed 
here  in  this  clause. 

Mr.  Quarles:  Mr.  Chairman,  the  fourth  section,  which  is  under  consideration^ 
places  in  the  hands  of  the  State  Board,  if  I  understand  it  correctly,  the  power  of  select- 
ing school  books  for  the  whole  State.  The  latter  part  of  it  would  seem  at  first  glance  to 
give  the  selection  of  school  books  for  cities  to  city  boards,  but  the  closing  paragraph; 
seems  to  take  that  right  away  from  them  and  to  place  it  in  the  hands  of  the  State 
Board. 
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Now,  sir,  1  am  opposed  to  the  State  Board  selecting  school  text-books.  It  is  esti- 
mated that  the  people  of  Virginia  annually  expend  about  $125,000  in  buying  school  books 
for  their  children.  They  are  selected  for  four  years,  and  in  that  time  the  people  pay 
out  half  a  million  dollars  in  the  purchase  of  school  books,  yielding  a  profit  of  about 
$140,000  to  the  publishers.  The  amount  of  money  expended  in  this  way  makes  it  a 
matter  of  very  great  importance  to  the  people  as  to  how  it  should  be  expended,  whether 
through  the  State  Board  or  through  the  local  boards;  and,  besides,  there  is  involved 
the  principle  of  self-government  which  adds  greatly  to  the  importance  of  the  question. 

The  sentiment  of  the  leading  educators  of  this  country  is  almost  unanimous  in 
favor  of  selecting  school-books  by  local  boards.  In  more  than  one-half  of  the  States  of 
this  Union  school-books  are  selected  in  that  way.  Now,  the  question  is,  which  is  the 
t)etter  way?  If  the  local  boards  are  competent  to  select  these  books,  they  should  be 
•granted  the  power  to  do  so,  for  it  is  democratic  and  educational,  and  for  other  reasons 
at  is  desirable  that  they  should  select  them.  It  is  the  right  of  the  people  that  their 
local  boards  should  have  this  power  rather  than  the  State  Board,  for  selection  by  the 
local  boards  is  more  nearly  a  selection  by  the  people. 

The  gentleman  from  Prince  William  (Mr.  Thornton)  says  the  people  are  greatly 
annoyed  by  the  book  agents.  If  I  am  correctly  informed,  school  books  have  never  been 
selected  in  this  State  by  local  boards,  but  it  has  been  the  custom  always  for  the  State 
Board  to  submit  a  multiple  list  of  books  to  the  local  boards,  from  which  to  select  such 
toooks  as  they  prefer. 

I  differ  with  my  friend  from  Prince  William  (Mr.  Thornton)  and  see  no  objection  to^ 
book  agents  going  through  the  country  and  representing  the  merits  of  their  books  to 
school  officers.  Dr.  Kuffner  says  in  his  report  of  1872  that  he  considers  the  canvassing 
of  book  agents  as  a  great  blessing  to  the  people.  What  harm  is  there  in  a  man,  educated 
and  posted  as  to  the  advantages  of  his  books  over  other  books,  representing  such  ad- 
vantages to  school  trustees  and  teachers?  Why  is  this  termed  an  annoyance?  Docs 
not  the  agent  acquaint  the  school  officers  with  the  contents  of  his  books  and  is  he  not 
an  educator?  i  regard  the  book  agents  as  rendering  valuable  service  to  the  school 
officers  and  through  them  to  the  people. 

And  now,  sir,  these  local  boards  with  the  aid  of  their  teachers  must  be  well  fitted 
and  competent  to  select  school  books.  1  know  that  many  of  those  who  compose  these 
boards  are  not  competent  to  select  them,  but  they  have  the  aid  of  their  school  teachers, 
who  of  all  others  are  the  most  competent.  If  a  man  is  capable  of  teaching,  is  he  not 
competent  to  decide  upon  the  book  he  is  to  teach? 

But  gentlemen  say  the  book  companies  are  corrupting, — that  they  often  have  their 
agents  to  go  around  and  bribe,  or  improperly  influence  the  school  trustees,  and  that  it- 
is  safer  and  better  to  leave  the  selection  of  books  to  the  State  Board.  I  am  told,  sir, 
that  there  is  not  a  State  in  this  Union  that  has  State  adoption,  that  has  not  had  the 
charge  of  corruption  or  the  intimation  of  such  a  charge  against  the  State  Board. 

Now,  when  the  State  Board  of  Education  is  charged  with  or  is  guilty  of  corruption, 
it  affects  the  whole  school  system;  whereas,  if  the  school  board  of  a  county  or  city  is 
thus  charged,  or  is  guilty  of  corruption,  it  does  not  extend  to  and  permeate  the  whoie 
system,  the  evil  effects  being  limited.  We  have  1,600  trustees  in  this  State.  It  would 
be  much  harder  to  corrupt  them  or  a  majority  of  them,  than  it  would  be  to  corrupt  a 
lialf  dozen  men. 

We  were  told  the  other  day  by  the  gentleman  from  Richmond  (Mr.  Meredith)  when 
I  asked  him  if  the  Superintendent  of  Public  Instruction,  being  a  member  of  the  State 
Board  and  the  President  thereof,  was  not  in  a  position  to  perpetuate  himself  in  office,— 
that  that  board  would  be  composed  of  men  so  lofty  in  character  that  they  would  be  far 
above  influences  that  would  make  them  do  wrong;  that  they  would  be  impervious  to 
influences  that  would  control  other  men.  Mr.  Chairman,  I  say  that  the  local  boards  m 
the  counties  and  cities  of  this  State,  as  a  rule,  are  as  incorruptible  as  any  board  of  edu- 
cated men  that  you  can  assemble  in  the  city  of  Richmond. 
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Dr.  Ruffner  entertains  a  high  opinion  of  the  integrity  of  the  men  who  compose  local 
boards  and  thinks  that  they  may  be  trusted  to  select  text-books  as  fully  as  men  on 
State  boards  at  the  Capitol.    In  his  report  of  1876  he  says: 

So  far  as  the  public  is  concerned,  these  men  may  be  trusted  just  as  safely  as  men 
at  the  Capitol.  They  may  not  always  be  men  of  equal  ability,  but  they  are  equally 
honest,  equally  patriotic,  equally  zealous,  and  equally  competent  for  this  service,  and 
have  far  more  time  to  give  toward  qualifying  themselves  for  the  intelligent  discharge  of 
their  duty.  *  *  *  ^  ^j^^  M^hat  is  better  still,  these  local  officers  feel  a  real  interest 
in  the  subject. 

A  little  reflection  must  convince  anyone  that  Dr.  Ruffner  is  clearly  right  in  these 
utterances.  Take  a  State  Board  composed  of  the  presidents  of  colleges.  Could  they 
select  a  spelling  book,  a  reader,  an  arithmetic,  a  grammar,  or  a  geography  for  primary 
schools  as  well  as  the  competent  teacher  who  teaches  such  books?  What  would  a  pro- 
fessor of  law  or  of  medicine  know  about  such  work?  What  would  a  professor  of  higher 
mathematics  or  astronomy,  or  any  of  the  higher  studies,  know  about  it?  They  have 
their  specialties  in  which  they  are  able  and  capable,  and  often  distinguished,  but  take 
them  out  of  their  lines  and  put  in  their  hands  a  book  to  be  examined  for  the  common 
schools,  and  they  would  be  entirely  at  sea. 

The  proposition  for  which  I  am  arguing  is  sound  in  the  judgment  of  the  prominent 
educators  of  this  country.  To  select  school  books  in  any  other  way  than  by  local  boards 
is  violative  of  the  principle  of  self-government,  as  I  have  remarked.  The  selection  of 
school  books  by  local  boards  is  home  rule  and  in  effect  selection  by  the  people.  The  se- 
lection of  school  books  at  the  Capitol  is  the  exercise  of  centralized  power  and  undemo- 
cratic. 

The  man  who  does  not  walk, — who  does  not  exercise  himself  physically, — soon  be- 
comes in  body  a  weakling.  It  is  exercise  that  gives  him  strength  and  vigor.  So  it  is 
with  the  citizen,  if  he  is  not  permitted  to  participate  in  governm-ental  affairs  and  exer- 
cise the  rights  of  a  citizen;  if  he  is  not  permitted  to  think  and  to  act  as  a  free  man,  he 
soon  will  become  unfit  for  self-government,  and  delegated  power  at  the  Capitol  to  rule 
him  will  better  suit  him.  Home  rule  in  the  selection  of  books  cannot  be  denied  the 
people,  except  to  their  detriment.  I  will  read  upon  this  subject  from  the  report  of  1872 
of  Dr.  Ruffner.  He  is  the  father  of  our  public  free  school  system,  and  is  one  of  the 
ablest  and  wisest  educators  in  the  United  States.  I  feel  that  this  Convention  might 
safely  accept  his  opinions  on  this  subject.    He  says: 

Each  has  mental  peculiarities  and  habits  which  are  better  served  by  some  book  than 
others  of  equal  merit.  Persons  familiar  with  the  habits  of  mechanics  have  observed 
that  one  mechanic  is  rarely  satisfied  with  the  tools  of  another.  So  it  is  with  text-books, 
which  are  the  tools  of  the  teacher.  One  teacher  will  do  better  work  with  one  book,  and 
another  with  a  different  one.  Moreover,  the  selection  of  text-books  is  more  in  the  line 
of  the  teacher's  business  than  in  that  of  any  one  else.  The  man  who  handles  tools  ought 
to  be  the  best  judge  of  tools.  And  in  canvassing  the  merits  of  different  books,  the 
teacher  is  himself  kept  alive  and  growing.  *  *  *  _  The  distribution  of  specimen 
copies  and  the  circulation  of  book  agents  are  useful  in  liberalizing  and  informing  the 
community,  and  teachers  especially.  *  *  *  .  Just  in  proportion  as  men  are  relieved 
of  the  necessity  of  thinking  for  themselves  does  this  torpor  come  over  them..  There 
could  be  no  finer  machinery  for  the  artificial  production  of  stupidity  among  the  people 
than  such  a  centralization  of  their  educational  operations,  as  that  everything  would  be 
determined  at  headquarters  and  issued  like  army  orders.    *    *    *  . 

But  the  theory  and  tendency  of  a  public  school  system  should  be  towards  decen- 
tralization by  gradual  remitting  to  the  people  or  their  loeal  representatives  of  every 
power,  which  they  may  be  educated  to  exercise  with  even  a  tolerable  degree  of  success. 
*  *  *  .  Whatever  body  determines  the  course  and  mode  of  instruction  in  a  school 
is  the  proper  body  for  determining  the  text-books.  *  *  *  .  Whether  it  be  the  city 
or  county  school  board,  or  the  district  board,  or  the  local  superintendent  that  deter- 
mines what  shall  be  the  order  of  studies  and  methods  of  instruction,  that  is  the  proper 
authority  for  selecting  the  text-books.  *  *  *  _  ^o  assign  the  selection  of  school 
methods  to  one  authority  and  the  selection  of  school  books  to  another  is  a  logical 
absurdity.    *    *    *  , 

But  as  a  matter  of  fact  the  members  of  a  State  board  never  know  from  their  per- 
sonal examination  all  that  is  contained  in  any  book  that  they  endorse.    The  information 
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they  have  on  this  subject  is  learned  from  others,  and  especially  from  book  agents,  who 
point  out  the  faults  in  rival  books  as  zealously  as  they  do  the  merits  of  their  own.  *  *  *  . 

This  actively  canvassing  by  book  agents  is  regarded  by  some  persons  as  an  evil, 
which  should  be  frowned  upon  by  State  authorities.  I  consider  it  a  great  blessing.  The 
educational  pool  gives  out  its  healing  influence  only  when  its  waters  are  stirred.  Book 
agents  are  not  merely  disturbers  of  official  comfort;  they  are  untiring  workers  in  the 
cause  of  education.  All  are  men  of  education,  and  many  of  them  have  been  successful 
teachers.  They  are  full  of  educational  ideas,  which  they  scatter  without  stint  wher- 
ever they  go.  *  *  *  _  'piig  testimony  of  those  who  have  had  the  largest  opportuni- 
ties of  witnessing  experiments  in  the  cheapening  of  books  by  State  contracts  corres- 
ponds with  the  experience  of  the  world  in  proving  that  the  people  gain  nothing  by  the 
effort  of  State  authorities  to  regulate  prices.  But  let  the  economical  argument  be  weak 
or  strong,  it  must  give  way  to  the  educational  argument. 

This  distinguished  and  wise  man  in  his  report  of  1876  further  says: 

But  the  great  practical  argument  for  the  local  choice  is  that  in  each  locality  a 
composite  body  of  teachers  and  trustees  may  be  found  which  will  be  vastly  superior  for 
this  service  to  any  State  board  of  education  as  such  boards  are  commonly  composed. 
*  *  *  .  Economically,  nothing  would  be  lost  by  this  arrangement,  for  as  good  bar- 
gains could  be  made  under  county  and  city  contracts  as  under  State  contracts.  As  1 
intimated  two  years  ago,  the  favorable  bargain  we  first  made  was  the  result  of  one 
company  standing  aloof  from  the  "book  ring"  (or  board  of  trade)  and  denouncing  it. 
But  soon  the  ring  was  complete,  and  will  remain  so  ;  and  all  that  can  be  gotten  out  of 
publishers  now,  is  a  condition  that  they  will  compel  the  retailers  to  sell  on  short  profits. 
In  other  words,  the  publishers  are  still  to  get  their  wholesale  prices  and  the  retailers  to 
do  the  generous  thing!    Such  bargains  as  this  can  be  gotten  by  any  school  board. 

Mr.  Hancock:    Please  give  the  year  in  which  Dr.  Ruffner  wrote  that. 

Mr.  Quarles:  The  first  quotation  was  written,  sir,  in  1872.  Recently  in  a  com- 
munication to  the  Richmo7id  Times  Dr.  Ruffner  says  he  stands  by  what  he  said  in  that 
report. 

Mr.  Brown:    Now,  Dr.  Ruffner  in  his  report  of  1872,  says: 

The  preponderating  influence  in  a  State  board  of  education  is  rarely,  if  ever,  an 
educational  influence,  as  ought  strongly  to  be  the  case  in  a  body  undertaking  the  selec- 
tion of  text-books.  Matters  of  finance,  of  government,  and  even  of  official  appointm,eRts 
of  some  kinds,  may  properly  be  left  to  the  decision  of  a  miscellaneous  body  of  State 
officers;  but  in  so  purely  an  educational  matter  as  determining  text-books  for  the  schools 
educational  experts  should  have  a  controlling  influence.  The  executive  officers  about 
the  State  Capitol,  commonly  constitute  boards  of  education,  and  nothing  could  be  more 
out  of  their  line  of  thought  than  the  relative  merits  of  school  books. 

I  understand  the  committee  in  creating  this  board  as  they  created  it,  had  in  view 
the  idea  of  putting  it  in  the  control  of  educational  experts.  I  understand  that  Dr.  Ruff 
ner's  report  in  1872,  in  which  he  argues  that  the  selection  of  text-books  should  not  be  in 
the  hands  of  the  State  Board  of  Education,  was  based  upon  the  assumption  that  few 
State  Boards  of  Education  were  composed  of  educational  experts;  but  when  such  a 
board  is  composed  of  educational  experts,  I  read  the  report  of  Dr.  Ruffner  as  sustaining 
the  contention  that  a  board  so  constituted  should  have  the  strongest  influence  and 
control  in  the  selection  of  books  for  the  schools. 

Mr.  Quarles:  Dr.  Ruffner  states  that  when  a  State  Board  of  Education  select?^ 
school  books,  it  should  be  under  the  influence  of  educational  experts.  The  very  lan- 
guage implies  that  he  does  not  regard  a  State  Board  as  a  competent  body  to  select  text 
books;  and  he  expressly  says  that  nothing  could  be  more  out  of  the  line  of  thought  of 
the  men  composing  such  boards  than  the  relative  merits  of  school  books.  In  the  report 
from  which  1  have  just  read  he  says  he  regards  teachers  as  experts  and  it  is  with  them 
in  connection  with  the  local  school  boards  I  would  have  this  Convention  to  place  the 
right  of  selecting  text-books.  I  am  very  glad  the  gentleman  has  read  from  Dr.  Ruff- 
ner's  report. 

Mr.  Hancock:  Is  not  the  gentleman  aware  of  the  fact  that  in  1871-72  this  matter 
was  left  to  the  county  school  boards,  and  that  there  was  such  a  medley  of  school  books 
and  such  a  discrimination  in  regard  to  the  selection  of  books  that  everybody  in  the  State 
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became  dissatisfied  and  tlie  matter  was  left  to  the  State  Board  of  Education  and  not  to- 
the  local  boards? 

Mr.  Qr.arles:    1  am  not  aware  that  in  1S70  it  was  left  to  the  local  boards. 
Mr.  Hancock:    Not  InTO.  but  lb72. 

Mr.  Quarles:  Or  1S72.  The  Constitution  has  been  unchanged  in  that  respect.  It 
never  has  been  left  to  the  local  boards  in  this  State  to  select  text-boolvs.  I  will  read 
from  Dr.  Kuffner's  reports  of  1872  and  1876,  and  I  will  read  first  from  his  report  of 
1872: 

Under  this  system  

Mr.  Hancock:  I  was  superintendent  of  schools  from  1S70  to  1SS2.  I  know  the 
fact  that  it  was  left  to  the  individual  school  boards  of  the  county.  I  have  been  present 
when  different  agents  of  the  school  books  were  there  to  present  samples  of  their  books 
to  the  county  school  board  and  to  ask  for  the  consideration  of  them.  Before  the  county 
school  board  had  ever  assembled  these  agents  had  gone  around  to  each  one  of  the  indi- 
vidual county  school  trustees  at  their  homes  and  prejudiced  them  in  favor  of  the  books 
they  wished  them  to  vote  for  when  the  board  should  meet.  And  when  the  board  did 
meet  and  educators  from  other  parts  of  the  State  were  there  to  present  their  claims, 
these  people  who  had  gone  around  and  favorably  impressed  the  trustees  in  regard  ta 
their  books,  had  already  concluded  the  matter  and  it  was  impossible  to  control  it. 

It  would  be  inefficient  in  the  fullest  extent  to  allow  the  county  boards  to  control  this 
matter  of  selecting  their  books.  It  ought  to  be  left  to  the  Board  of  Education,  to  people 
who  have  technical  and  expert  knowledge  in  regard  to  the  matter,  so  that  there  may  be- 
good  books  and  uniformity  in  the  matter  all  over  the  State. 

Mr.  Quarles:  The  gentleman  insists  that  in  lS71-'2  the  local  boards  were  permitted 
to  select  text-books.  I  say,  and  I  am  speaking  from  the  reports  of  Dr.  Ruffner,  that  in 
that  year  local  boards  were  permitted  to  decide  between  certain  books.  They  had  what 
is  termed  a  multiple  list  to  select  from,  btit  they  were  not  authorized  to  make  any  selec- 
tion absolutely.  I  remember  very  well  in  1S70  or  1S71.  when  Major  Jed  Hotchkiss  and 
ex-Senator  Withers.  I\Iajor  Hotchkiss  representing  one  book  company  and  ex-Senator 
Withers  another,  came  to  my  county  and  had  a  joint  discussion  in  the  courthouse  over 
the  merits  of  their  books.  I  did  not  hear  the  discussion  myself,  but  it  was  said  to  have 
been  very  interesting  and  instructive.  The  question  for  the  local  board  was,  what  books- 
on  the  multiple  list  should  be  selected  for  recommendation  to  the  State  Board  of  Educa- 
tion. 

I  have  read  excerpts  from  the  reports  of  Dr.  Ruffner.  made  when  he  was  State 
Superintendent  of  Schools  in  Virginia.  They  express  clearly  and  distinctly  his  judg- 
ment that  local  boards  are  the  proper  authorities  to  select  school  books,  with  the  aid, 
of  course,  of  their  teachers. 

Now.  sir,  1  have  the  opinions  of  forty-eight  city  superintendents  out  of  fifty-two  who- 
have  expressed  themselves  on  this  subject.  The  questions  propounded  to  them  were: 
First.  How  ought  school  books  for  cities  to  be  selected?  Second.  How  ought  school 
books  for  counties  to  be  selected?  And  forty-eight  of  them  answered  by  local  boards. 
These  superintendents  reside  in  cities  of  other  States,  extending  all  over  the  Union.  I 
have  here  the  opinions  of  sixteen  State  superintendents  who  were  consulted  on  this  sub- 
ject.  They  answer  in  the  same  way  as  did  the  city  superintendents,  and  say  that  local 
boards  should  do  the  selecting. 

We  have  the  opinion  of  Dr.  Ruffner.  a  distinguished  citizen  of  Virginia,  of  great 
learning,  experience  and  wisdom.  Then  we  have  the  opinions  of  forty-eight  city  super- 
intendents and  of  sixteen  State  superintendents  of  schools.  The  State  superintendents 
occupy  the  position  somewhat  of  a  witness  testifying  against  his  interest,  their  evidence 
being  entitled,  therefore,  to  greater  weight.  They  would  deprive  themselves  of  the 
power  to  select  books  as  members  of  the  State  Board,  and  declare  themselves  not  as 
competent  to  select  as  the  local  boards. 

I  have  before  me  the  opinions  of  leading  educators  expressed  to  the  Committee  of 
Fifteen  appointed  by  the  National  Association  of  Education  in  this  country,  the  very 


1162 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIEOINIA. 


highest  authority.  They  state  as  their  deliberate  judgment  that  city  school  boards 
should  have  the  power  to  make  selection  of  text-books.  What  is  said  by  them  in  respect 
to  city  school  boards  applies,  of  course,  to  county  school  boards. 

This  being  the  state  of  the  case,  what  are  you  going  to  do?  Will  you  be  governed 
by  the  experience  of  these  experts?  Will  you  give  to  the  people  through  their  local 
authorities  the  right  to  govern  themselves  in  this  respect,  or  will  you,  discarding  all 
expert  testimony  and  violating  the  principle  of  self-government,  refuse  them  this  right? 
Will  you  treat  the  local  boards  and  their  teachers  as  mere  machines,  to  be  operated  by 
a  central  power  at  the  Capitol?  Will  you  teach  the  people  how  to  obey  rather  than  how 
to  govern? 

I  submit,  gentlemen,  that  the  proper  thing  for  us  to  do  is  to  be  governed  by  the 
testimony  of  the  experts,  to  accept  the  advice  of  Dr.  Ruffner,  the  ablest  Superintendent 
Virginia  ever  had  and  one  of  the  wisest  men  in  school  matters  in  the  United  States, 
supported  by  the  leading  educators  throughout  the  Union. 

Mr.  Hamilton:  Mr.  Chairman,  I  will  not  detain  the  Committee  a  moment  to  give 
further  reasons  why  the  cities  should  be  excepted  from  this  rule.  My  objection  to  the 
language  of  the  report  is  that  it  is  inconsistent  tO'  say  that  the  city  school  boards  may 
choose  the  text-books  and  then  state  that  it  shall  be  subject  to  such  rules  and  regula- 
tions as  the  State  Board  may  prescribe.  Either  those  words  mean  a  great  deal  or  they 
mean  nothing.  If  they  mean  nothing  they  should  be  stricken  out.  There  should  be  a 
change  of  language  in  that  clause  or  the  words  should  be  stricken  out. 

I  hope  the  members  of  the  Committee  will  pardon  me  for  just  one  moment's  deten- 
tion to  say  to  them  that  from  my  personal  knowledge  and  experience  it  will  not  do  to 
absolutely  bind  the  city  schools  down  to  a  list  of  books  made  by  a  school  board.  There 
is  a  difference  in  the  books  used  in  each  city  and  among  various  teachers,  and  it  is 
essential  that  there  should  be.  The  whole  point  has  been  very  strongly  stated  by  the 
gentleman  from  Augusta  (Mr.  Quarles)  in  the  extract  from  Dr.  Ruffner's  report.  Other- 
wise instruction  in  the  higher  schools  of  cities  will  be  a  mere  matter  of  routine  and  rote. 
There  must  be  some  individuality  about  it. 

Mr.  Dunaway:  Mr.  Chairman,  I  am  aware  that  the  Committee  is  somewhat  wearied 
with  this  lengthy  session,  and  it  is,  perhaps,  desirous  of  voting  upon  the  question.  There 
are  just  one  or  two^  things  that  I  desire  to  say  before  the  vote  is  taken. 

Your  committee  at  first  agreed  upon  a  form  of  this  section  providing  that  a  single 
list  of  school  books  for  the  counties  should  be  provided  by  the  State  Board.  It  did  that 
in  the  interest  of  economy.  But  finally,  at  the  request  of  certain  gentlemen,  it  changed 
the  provision  so  as  to  read  as  it  now  stands.  However,  the  committee  was  unanimous 
in  desiring  that  the  State  Board  should  make  the  selection  of  school  books,  and  I  prefer 
to  stand  by  the  report  of  the  conijmittee  upon  this  part  of  it. 

We  believe  that  the  State  Board  as  constituted  under  the  section  already  adopted, 
or  whatever  may  be  the  composition  .of  that  State  Board,  will  be  more  competent  to 
select  proper  books  for  the  schools  of  the  State  than  the  local  authorities  are.  If  your 
county  board  is  to  select  the  books  for  the  schools,  it  is  composed,  I  believe,  of  the  county 
superintendent  and  the  trustees.  Now,  it  will  not  be  claimed  that  a  county  superintend- 
ent and  the  trustees  of  any  particular  county  are  as  competent  to  select  books  for  the 
schools  of  the  State  as  the  State  Board  which  shall  be  provided  by  this  Constitution.  Jt 
will  be  enabled  to  make  a  wiser  selection. 

But  there  is  one  matter,  Mr.  Chairman,  that  I  desire  to  present  to  the  members  of  the 
Committee  which  has  not  yet  been  touched  upon,  a  very  important  matter,  and  that  is 
the  one  of  economy  in  providing  for  text-books  for  the  children.  If  the  books  are  to  be 
selected  by  the  State  Board  I  cannot  see  how  any  injury  will  result  to  any  section. 

Now,  I  would  say  to  the  gentleman  from  Petersburg  (Mr.  Hamilton)  if  the  State 
Board  is  to  make  the  selection  for  the  cities  as  well  as  for  the  counties  of  the  State,  who 
can  doubt  that  any  board  which  may  be  selected  by  this  Convention  would  place  an 
option  with  the  boards  of  the  several  cities?  It  says  that  the  State  Board  shall  make 
selection  of  books.  If  the  school  authorities  of  Petersburg  or  of  any  other  city  prefer 
certain  books  the  State  Board  may  select  other  books.   It  leaves  them  perfectly  free  upon 
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this  matter.  It  was  the  desire  of  the  committee  to  relieve  the  several  counties  of  can- 
vassing by  the  various  book  concerns  of  the  United  States. 

But  a  very  important  consideration  not  yet  touched  upon  is  the  matter  of  cheapness. 
If  the  State  Board  is  to  make  selection  of  books  for  the  various  counties  of  the  Common- 
wealth it  will  probably  limit  itself  to  a  single  list,  or,  perhaps,  a  duplicate  list,  and  those 
lists  or  that  list  will  be  believed  to  be  the  very  best  attainable.  If  a  single  list  is  selected 
(and  that  will  be  in  the  power  of  the  State  Board)  all  the  books  that  are  furnished  to 
the  various  schools  can  be  obtained  at  a  much  less  cost.  For  instance,  suppose  the  State 
Board  makes  a  contract  with  The  American  Book  Company,  I  will  say,  by  way  of  illus- 
tration, if  that  company  knows  it  is  to  furnish  the  books  for  all  the  county  schools  of  the 
State,  of  course  it  is  going  to  put  the  books  down  at  the  very  lowest  possible  cost  to  the 
people;  but  if  you  are  to  have  several  book  concerns  furnishing  books,  they  cannot  afford 
to  sell  the  books  so  cheaply  to  the  people  as  when  a  single  concern  has  that  right.  But 
that  is  a  matter  in  charge  of  the  State  Board. 

Mr.  Quarles:  May  I  interrupt  the  gentleman?  You  then  believe  in  the  principle 
upon  which  trusts  operate? 

Mr.  Dunaway:  I  do  not  conceive  that  the  question  of  trusts  has  anything  to  do  with 
the  present  question,  but  I  will  say  that  if  there  is  any  trust  that  would  sell  school  books 
to  the  State  of  Virginia  more  cheaply  than  they  could  be  obtained  from  any  other  quar- 
ter, I  would  obtain  them  where  I  could  obtain  the  best  and  the  cheapest,  and  the  name 
"trust"  would  not  drive  me  from  making  the  best  bargain  for  the  impoverished  people  of 
Virginia. 

Mr.  Glass:    Could  not  the  State  buy  wholesale  all  its  books  from  the  trust  cheaper 
than  the  various  counties  could  buy  them? 
Mr.  Dunaway:    Of  course  it  could. 

Mr.  Pollard:  If  the  gentleman  from  Lancaster  will  permit  another  interruption,  I 
will  say  that  I  have  a  table  here  which  shows  the  difference  in  the  price  of  the  books 
where  they  have  county  adoption  and  where  they  have  State  adoption. 

In  the  State  of  North  Carolina,  where  they  have  State  adoption,  certain  histories  are 
sold  at  seventy  cents  apiece.  In  Mississippi,  where  they  have  county  adoption,  the  same 
books  cost  a  dollar.  Readers  in  North  Carolina  cost  $1.20,  where  they  have  State  adop- 
tion, and  in  Mississippi,  where  they  have  county  adoption,  they  cost  $2.02. 

I  have  calculated  the  difference  in  the  book  bill  of  the  State  within  four  years.  The 
gentleman  from  Augusta  (Mr.  Quarles)  has  said  it  was  half  a  million  dollars.  On  that 
basis  the  people  of  the  State  would  save  in  four  years  $166,000  by  allowing  the  State 
Board  to  select  the  books. 

Mr.  Keezell:  If  the  cities  are  included  along  with  the  counties,  it  would  make  that 
much  more. 

Mr.  Pollard:    No,  sir;  the  cities  do  not  use  the  same  books  as  the  counties. 
Mr.  Keezell:    But  if  they  did? 

Mr.  Pollard:  The  course  is  much  longer,  and,  therefore,  it  is  not  practical  to  use 
the  same  books. 

Mr.  Keezell:    If  that  could  be  done  they  could  make  a  much  better  bargain. 

Mr.  Glass:  As  a  matter  of  fact,  the  boards  of  cities  are  not  allowed  to  select  any 
books  for  the  primary  grades.  The  State  Board  of  Education  selects  for  the  cities  just 
as  it  selects  for  the  counties.  But  in  recognition  of  the  fact  that  the  cities  defray  the 
cost — the  city  of  Lynchburg,  for  example,  gets  $7,000  from  the  State  fund  and  pays  more 
than  $7,000  back  to  the  State  fund,  but  spends  $30,000,  for  which  the  people  of  Lynchburg 
alone  are  taxed — the  cities  simply  claim  the  right  to  select  books  of  the  higher  grade; 
that  is  all.  The  State  Board  selects  the  books  for  the  primary  schools  of  the  cities,  and 
the  cities  simply  claim  the  right  to  select  the  books  for  their  higher  schools,  every  cent 
of  the  cost  of  which  thej-  defray  themselves. 

Mr.  Keezell:  That  would  not  be  done  if  the  amendment  of  the  gentleman  from 
Petersburg  were  adopted. 

Mr.  Hamilton:  You  would  not  sacrifice,  I  take  it,  the  efficiency  of  the  schools  in  the 
cities  +o  promote  what  you  call  economy  in  the  purchase  of  text-books? 
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Mr.  Dunaway:  No,  sir,  I  would  not;  but  while  I  am  upon  this  question  of  economy- 
there  is  another  branch  of  it;  and  if  we  adopt  the  report  of  the  committee  it  would  be 
helpful  again  in  that  direction.  Suppose,  for  instance,  this  matter  is  turned  over  to  the 
local  authorities.  I  will  say  that  a  county  will  select  a  certain  list  of  geographies.  You 
may  take  any  other  branch  of  learning.  Here  in  an  adjacent  county  a  separate  list  has 
been  taken;  and  so  you  may  multiply  this  by  all  the  branches  of  learning  taught  in  the 
common  schools.  It  may  be  that  the  children  of  some  poor  man  who  are  attending  one 
of  these  schools  will  be  required  to  buy  certain  books.  It  may  be  that  at  the  next  ses- 
sion the  county  school  board  has  chosen  another  set  of  books  and  the  children  are  re- 
quired to  give  their  books  up  and  get  a  different  set.  Suppose  that  a  poor  man,  perhaps 
a  renter  of  land,  moves  into  an  adjoining  county.  Then  when  he  crosses  the  line  all  the 
books  he  has  bought  for  his  children  are  of  no  further  use,  but  he  miust  buy  a  different 
list,  because  the  people  of  another  county  have  selected  a  different  list. 

So  your  committee  was  actuated  by  the  two-fold  motive  of  getting  the  best  books 
possible,  believing  the  State  Board  were  competent  to  get  the  best  books,  and  also  by 
the  question  of  economy  both  in  buying  books  more  cheaply  and  in  not  requiring  the  chil- 
dren of  the  Comnwnwealth  frequently  to  be  exchanging  their  books  and  putting  their 
parents  to  the  expense  of  buying  new  books. 

I  hope  it  will  be  the  pleasure  of  the  Committee  of  the  "VSHiole  to  adopt  this  feature 
of  the  report  of  your  Committee  on  Education  and  allow  the  State  Board  to  make  the 
selection.  For  my  part,  while  I  agreed  to  the  whole  of  this  provision,  I  am  willing  that 
the  suggestion  of  the  gentleman  from  Fairfax  (Mr.  Moore)  shall  be  adopted,  because  we 
only  put  it  in  at  the  instance,  as  we  thought,  of  some  of  the  cities  of  the  Commonwealth; 
and  I  do  think,  if  we  allow  the  section  to  read  just  as  it  would  read  if  the  amendment 
of  the  gentleman  from  Fairfax  were  adopted,  no  harm  would  come,  but  that  very  much 
good  would  come  to  all  the  schools  of  the  Commonwealth.  It  would  then  read  that  the 
State  Board 

Shall  select  text-books  and  educational  appliances  for  use  in  the  public  free  schools 
of  the  State. 

We  want  to  have  a  wise  board.  That  I  believe  it  will  be.  They  will  have  an  oppor- 
tunity of  consulting  with  the  teachers  and  county  superintendents  in  the  cities  and  in 
the  county  in  making  a  selection  of  these  books;  and  it  cannot  be  supposed — I  for  one 
do  not  suppose  for  a  moment  that  any  State  Board  would  make  a  selection  of  school 
books  that  would  be  injurious  to  the  interests  of  any  cities  in  the  Commonwealth. 

Mr.  O'Flaherty:    By  your  report  do  you  not  destroy  uniformity?  f 
Mr.  Dunaway:    I  will  say  to  the  gentleman  from  Warren  that,  though  the  word  "uni- 
formity"  is  left  out,  it  is  hoped  and  expected  that  the  State  Board  will  make  the  system  or  i 
the  series  of  books  as  nearly  uniform  as  may  be  consistent  with  the  interests  of  all  the 
schools. 

Mr.  R.  Walton  Moore:    A  while  ago  I  proposed  to  amend  the  fourth  sub-section  by 
striking  out  all  after  the  word  "State,"  in  line  23.    At  that  time  I  said  I  was  very  miich  j 
in  favor  of  the  proposition  of  the  committee  that  the  school  books  and  appliances  for  the  j 
counties  should  be  adopted  by  the  State  Board.   My  idea  was,  as  I  remarked,  that  there 
ought  to  be  a  degree  of  harmony  and  that  the  text-books  and  appliances  for  use  in  the 
city  schools  might  also  very  properly  be  adopted  by  the  board. 

There  has  been  some  discussion  and  I  have  just  conferred  with  the  chairman  of  the 
Committee  on  Education,  for  whose  judgment  I  have  very  great  respect.  He  suggests  trv 
me  that  the  concluding  provision  of  the  fourth  sub-section  is  sufficient  to  give  the  State 
Board  pretty  full  authority  in  the  cities  as  well  as  in  the  counties.  In  deference  to  his 
view,  I  beg  to  withdraw  my  amendment. 

The  Chairman:    The  amendment  is  withdrawn. 

Upon  motion  of  Mr.  Thorn,  the  Committee  rose  and  the  President  resumed  the  chair. 
Whereupon  the  Convention  adjourned  until  to-morrow,  Thursday,  November  21,  1901,  at 
10  o'clock  A.  M. 
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THURSDAY,  November  21,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 
Prayer  by  Rev.  Richard  Mcllwaine. 

On  motion  of  Mr.  Mcllwaine,  the  Convention  resolved  itself  into  Committee  of  the 
Wjhole  in  order  to  further  consider  the  report  of  the  Committee  on  Education  and  Public 
Instruction.    :Mr.  Parks  in  the  chair. 

The  Chairman:  The  question  before  the  Committee  is  the  amendment  of  the  gen- 
tleman from  Petersburg  (Mr.  Hamilton)  to  strike  out  all  of  the  fourth  sub-section  of  sec- 
tion 4  after  the  word  "schools"  in  line  26. 

Mr.  Brooke:  Mr.  Chairman,  I  do  not  intend  to  delay  the  Committee  by  any  very  ex- 
tended remarks  upon  this  subject.  Indeed,  sir,  my  first  intention  was  simply,  as  repre- 
senting in  part  one  of  the  cities  of  the  State  in  this  Convention,  to  signify  the  willingness 
and  the  desire  of  those  people  to  accept  the  provision  which  has  been  made  by  the  com- 
mittee for  cities  in  respect  to  the  selection  of  their  text-books. 

Indeed,  sir,  I  felt  grateful  that  in  this  almost  hail-storm  of  innovation  which  seems 
to  be  taking  possession  of  us  to  some  extent,  that  something  which  was  new  (because  I 
believe  that  this  is  new)  had  been  given  to  the  cities  which  was  entirely  acceptable  to 
them. 

But,  sir,  the  amendment  offered  by  the  gentleman  from  Petersburg  (Mr.  Hamilton) 
calls  my  attention  to  the  fact  that  possibly  I  was  a  little  too  previous  in  my  feelings  of 
gratitude,  and  probably  it  was  true  that  the  report  of  the  committee  had  not  given  to  the 
cities  the  choice  of  the  school  books  to  be  used  in  their  free  schools,  because  upon  the 
reading  of  the  sub-section,  as  has  been  very  properly  said  by  the  gentleman  from  Peters- 
burg, we  find  at  least  something  of  a  possible  contradiction;  I  had  almost  said  that  we 
find  a  palpable  contradiction. 

As  the  report  reads  it  provides  "that  the  school  boards  of  cities  of  a  population  of 
five  thousand  or  more  shall  choose  the  books  and  appliances  for  the  schools,  subject  to 
such  rules  and  regulations  as  the  State  Board  of  Education  shall  prescribe."  I  do  not 
claim  to  be  as  good  an  English  scholar  as  most  if  not  all  of  the  gentlemen  who  are  upon 
the  Committee  on  Education,  but  I  have  always  thought  that  the  word  "choice"  involved 
something  of  the  freedom  of  selection.  If  a  man  gives  me  a  choice  to  do  a  thing  he 
limits  the  very  gift  if  he  reserves  any  right  of  supervision  as  to  how  I  shall  exercise  that 
choice. 

It  may  be  that  this  contradiction  is  not  inherent.  It  may  be  that  this  contradiction 
is  not  of  such  character  as  that  the  latter  clause  does  destroy  the  choice  given  in  the 
first  clause,  but  it  is  exceedingly  doubtful.  Even  if  it  does  not  destroy  the  choice  the 
language  throws  such  doubt  upon  the  meaning  of  the  clause  that  it  seems  to  me  it  ought 
to  be  stricken  out  in  accordance  with  the  suggestion  of  the  gentleman  from  Petersburg. 

^Tio  knows  whether  the  rules  and  regulations  to  be  adopted  by  the  State  Board  may 
not  be  of  such  an  iron-clad  character  as  to  practically  destroy  any  elasticity  or  freedom 
of  choice  by  the  trustees  of  the  cities?  I  da  not  mean  to  say  that  it  will  necessarily  be 
so;  I  mean  to  say  that  if  it  is  so  the  Convention  is  giving  up  a  gift  with  one  hand  and 
withdrawing  it  with  the  other. 

It  was  said  to  me  personally  j'esterday  afternoon  upon  the  floor  by  the  gentleman 
from  Lancaster  (Mr.  Dunaway)  that  this  provision  is  simply  one  of  appeal.  The  answer 
to  my  mind  was  immediate,  if  there  is  any  appeal  from  my  choice  I  have  no  freedom  of 
choice.  The  right  of  appeal  involves  the  idea  of  reversal.  If  you  give  me  a  right  to  exer- 
cise a  choice  in  respect  to  a  particular  matter,  and  yet  reserve  the  right  of  appeal  to 
yourself,  you  reserve  the  right  to  destroy  my  choice  and  take  away  from  me  freedom  of 
action.  Now,  I  do  not  think  that  that  is  what  the  Committee  on  Education  intended,  but 
if  I  am  right  about  that,  let  us  put  the  language  in  such  a  form  as  that  there  can  be  no 
doubt  as  to  what  they  intended. 
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This  is  about  all  that  I  desired  to  say  on  this  particular  point.  Is  there  any  reason 
why  absolute  freedom  of  choice  in  the  selection  of  the  text-books  should  not  be  given  to 
the  school  boards  of  the  cities?  I  do  not  put  it  in  the  affirmative  form,  but  I  ask,  is  there 
any  reason  why  the  choice  should  not  be  given  to  them?  To  my  mind  there  are  many 
reasons  apparent  why  it  should  be  done. 

I  do  not  remember  exactly  the  figures,  but  it  was  said  here  on  the  floor  yesterday 
that  the  cities  contributed  by  taxation  in  their  own  localities  and  upon  their  own  people 
nine-tenths  of  the  money  which  was  spent  in  the  support  of  their  public  schools.  I  do  not 
know  that  there  is  any  great  principle  underlying  it,  but  if  that  is  true,  and  they  want  to 
have  freedom  to  spend  that  money  as  they  choose,  within  certain  limitations,  if  they  put 
up  the  money  and  desire  to  have  the  decision  as  to  how  it  shall  be  expended  in  the  pur- 
chase of  text-books,  what  good,  substantial,  fair  reason  is  there  against  it? 

There  is  another  thing.  We  have  in  the  cities  different  grades  of  schools  from  those 
that  exist  in  the  counties.  I  am  not  going  through  all  that  question,  but  will  simply  say 
that  the  necessities  of  the  cities  in  respect  to  these  matters  are  to  a  large  extent  local. 
They  may  be  peculiar.  We  have  in  the  city  of  Norfolk  a  high  school  which  stands  as 
well  with  the  people  of  the  city  of  Norfolk  as  any  private  school  in  the  city,  and  I  had 
almost  said  better  than  any,  so  much  so  that  if  I  had  the  opportunity  to-day  I  would  take 
my  son  from  the  academy  where  he  is  now  sent  and  send  him:  to  the  high  school  in  the 
city  of  Norfolk.  That  has  been  brought  about  in  large  degree  by  the  individual  efforts 
of  the  teachers,  and  in  the  exercise  of  those  efforts  they  have  had  a  very  great  freedom 
in  the  selection  of  the  school  books. 

Now,  sir,  there  is  another  reason  to  my  mind  why  this  should  be  done,  which  is  con- 
clusive, and  that  is  that  it  is  right  in  principle.  The  ideal  plan  of  the  selection  of  text- 
books would  be,  if  you  could  m;ake  it  practical,  to  put  the  selection  of  these  books  as 
nearly  as  possible  under  the  control  of  the  teachers  who  are  going  to  use  them.  I  speak 
with  some  degree  of  certainly  about  this.  In  my  early  life  I  was  a  school  teacher.  I 
taught  for  nine  years,  sometimes  in  the  public  schools  of  the  State  of  Virginia  and  at 
other  times  in  private  schools,  and  I  know  as  a  matter  of  practical  observation  and  as  a 
matter  of  personal  experience  that  it  is  true,  as  I  was  glad  to  hear  read  from  the  report 
of  Dr.  Ruffner,  that  a  text-book  may  be  used  with  great  success  by  one  teacher  and  the 
same  text-book  be  a  failure  in  the  hands  of  other  people.  I  do  not  undertake  to  explain 
why  that  is.  I  simply  know  it  is  a  fact.  I  know  it  is  a  fact  within  my  own  observation 
and  experience.  I  am  glad  to  find  that  it  is  a  fact  stated  within  the  observation  and 
experience  of  such  a  distinguished  educator  as  Dr.  Ruffner. 

Sir,  the  truth  of  that  principle  is  so  well  recognized  that  it  is  followed  in  the  conduct 
of  private  schools  without  question.  It  is  followed  almost  as  a  matter  of  course.  In  my 
experience  I  have  been  connected  as  teacher  with  one  or  two  very  large  schools,  and  as 
a  matter  of  course,  almost  without  discussion,  when  they  came  to  the  question  of  the 
selection  of  the  text-books,  the  principals  of  the  school  would  leave  the  matter  largely, 
if  not  entirely,  to  the  teachers  who  had  charge  of  the  particular  department.  They  would 
never  undertake  to  tell  me  what  Latin  grammar  or  what  Greek  grammar  I  should  use. 
They  left  that  to  me,  because  I  was  working  with  those  tools  myself  and  it  was  pre- 
sumable that  they  fitted  my  hand  better  than  any  they  could  select  for  me. 

Now,  if  that  is  the  practical  application  of  the  principle  in  the  every-day  business  life 
of  large  and  successful  private  schools,  it  seems  to  me  it  would  be  nearer  the  exact  thing 
to  do  in  the  selection  of  the  text-books  for  the  public  schools  than  anything  that  could 
be  suggested. 

I  admit,  though,  sir,  that  it  is  a  principle  which  would  apply  equally  to  the  counties 
as  to  the  cities.   I  believe  it  does  apply  equally  to  the  counties  as  to  the  cities.   I  believe  || 
it  is  true  in  fact,  it  is  true  in  experience,  it  is  a  general  principle  which  is  equally  appli- 
cable to  both  classes  of  these  schools,  except  in  cases  where  some  peculiar  condition  of 
affairs  exists. 

Mr.  Wysor:  Vv^ill  the  gentleman  allow  me  to  ask  him  a  question?  The  principle 
that  you  are  discussing  is,  I  think,  a  correct  one.  It  results  from  the  fact  that  nearly 
every  man  studies  different  text-books,  and,  of  course,  he  can  teach  the  kind  of  text-books 
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which  he  has  studied  better  than  those  which  he  has  not  studied.  But  would  not  your 
position  result  in  changing  the  text-books  every  time  you  change  teachers? 

Mr.  Brooke:  I  did  not  say  that  the  principle  was  practical  or  practicable.  I  said 
distinctly  that  it  was  ideal,  and  that  the  nearer  you  could  get  to  it  that  the  nearer  you 
would  come  to  being  right. 

Mr.  Quarles:  I  suggest  to  the  gentleman  that  school  books  are  selected  for  four 
years  in  this  State,  and  always  have  been. 

Mr.  Brooke:  Now,  sir,  if  the  principle  is  true — a.nd  I  believe  it  is;  in  fact,  if  I  am 
justified  in  saying  that  I  know  anything,  and  that  is  a  very  doubtful  proposition  with 
regard  to  all  of  us,  I  say  that  I  do  know  that  that  principle  is  true — ^the  best  results  would 
be  reached  by  leaving  the  selection  of  school  books  as  nearly  as  possible  to  the  persons 
who  are  to  use  them. 

Applying  that  principle  to  the  cities,  then  we  have  all  that  we  want  as  cities.  If  the 
committee  will  agree  to  the  amendment  which  has  been  suggested  by  the  gentleman 
from  Petersburg,  if  you  will  allow  the  school  boards  of  the  cities  to  select  the  school 
books  without  appeal  to  any  board  or  without  regulation  by  any  board,  then  we  come  as 
nearly  as  possible  to  the  application  of  the  true  principle  in  respect  to  cities. 

Now,  the  gentleman  from  Lancaster  (Mr.  Dunaway)  yesterday  afternoon,  talking 
with  me  personally,  said  that  he  understood  that  as  a  matter  of  fact  the  central  board 
did  consult  with  the  more  prominent  teachers  in  different  sections  of  the  State.  I  say  if 
they  admit  the  necessity  of  consultation  with  the  people  who  are  to  use  the  books,  they 
admit  the  principle  for  which  I  am  contending. 

The  gentleman  from  Lancaster  said — and  I  only  intend  to  advert  to  it  for  a  moment — 
that  the  question  of  economy  had  not  been  considered  before  he  brought  it  up.  He  was 
kind  enough  to  say,  in  answer  to  a  question  from  the  gentleman  from  Petersburg,  that 
he  would  not  allow  the  public  school  system  to  be  rendered  inefficient  in  order  that  it 
might  be  economically  administered.  AVell,  if  he  admits  that  principle,  he  gets  down  to 
this  point,  that  the  question  of  economy  ought  not  to  enter  into  the  case  at  all  except  as 
between  two  propositions  or  two  plans  which  »re  equally  good. 

But  I  am  not  certain  that  there  will  be  so  much  economy.  I  can  understand  that  if 
the  State  Board  were  to  send  out  one  list  of  school  books,  and  only  one,  they  might  make 
good  terms  of  discount  with  the  publishing  house  which  published  those  books,  but  I  do 
not  think  they  could  make  terms  for  very  large  discount  if  they  sent  out  duplex  or  mul- 
tiplex lists  of  books  published  by  different  houses.  The  publishing  house  might  be  will- 
ing to  make  a  discount  if  it  knew  that  its  books  were  going  to  be  sold,  but  not  be  willing 
to  make  a  discount  for  the  mere  opportunity  of  selling  its  books  which  would  depend 
upon  the  selection  subsequently  made.  Without  knowing  the  facts  at  all,  I  think  it  will 
be  found  upon  examination,  in  connection  with  the  figures  suggested  to  the  Committee 
by  the  gentleman  from  Richmond  (Mr.  Pollard),  that  the  State  of  North  Carolina  fur- 
nishes a  single  list. 

Now,  sir,  there  is  only  one  other  suggestion  in  this  connection  that  r  desire  to  make, 
and  I  make  it  not  because  of  any  probability  that  it  will  exist,  but  I  make  it  because  of 
the  possibility  of  its  existence.  It  seems  to  me  that  the  true  theory  of  law-making  is  not 
to  provide  only  against  those  things  which  will  certainly  happen,  but  against  the  possi- 
bility of  evils  which  in  the  experience  of  human  nature  may  happen  at  any  time.  If  you 
concenter  absolutely  in  this  board  the  selection  of  these  books  you  invite  a  campaign  of 
all  the  book  agents  of  all  the  publishing  companies  in  the  United  States  to  the  Capitol, 
and  if  it  were  possible  to  conceive  that  a  State  board  could  be  influenced  by  corrupt 
motives  you  centre  the  place  of  expenditure  by  these  companies,  whereas  if  it  were 
possible  to  make  the  selection  of  the  school  books  local,  by  all  the  counties  as  well  as 
the  cities,  you  would  destroy  the  business  principle  upon  which  bribery  would  be  com- 
mitted. It  might  be  very  well  worth  while,  and  I  want  to  suggest  before  I  go  any  further 
in  this  matter  that  by  what  I  say  I  do  not  mean  to  impute  the  possibility  of  anything  of 
this  sort,  except  as  a  possibility  which  attaches  to  human  nature  
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Mir.  Wysor:  Do  you  not  think  it  would  be  better  to  have  the  campaign  concentered 
at  the  Capitol  than  to  have  it  scattered  all  through  the  country?  In  other  words,  would 
you  not  prefer  to  have  the  enemy  attack  you  at  your  main  point  rather  than  on  the  flanks? 

Mr.  Brooke :  The  gentleman  from  Pulaski  is  always  picturesque,  if  he  is  sometimes 
a  little  obscure.  Now,  I  will  answer  his  question.  I  admit  the  disagreeable  features  and 
I  admit  the  possibilities  of  this  campaign  being  carried  on  in  the  counties,  but  I  was 
about  to  say,  when  he  interrupted  me,  that  it  is  better  worth  while,  as  a  business  propo- 
.sition,  for  a  great  publishing  concern  to  spend  $100,000  in  a  lump  among  a  certain  few 
number  of  people  than  it  is  to  go  around  and  spend  the  adequate  amount  in  all  the  hun- 
dred localities  in  the  State  of  Virginia,  because  they  do  not  know  whether  the  goods  are 
going  to  be  delivered  after  they  are  purchasd  if  they  are  purchased  in  instalments  and 
by  detail  in  that  way.  They  are  playing,  if  they  play  at  all,  for  a  big  stake,  and  they  are 
willing  to  undergo  a  good  big  pull,  but  when  the  stake  is  played  for  and  the  pull  is  made, 
they  want  to  be  sure  that  the  goods  are  going  to  be  delivered. 

Mr.  Quarles:  Is  it  not  impossible  to  prevent  the  canvassing  referred  to  unless  you 
adopt  the  one-book  system,  which  is  repudiated  by  all  the  leading  educators  in  the  coun- 
try? Must  not  they  submit  a  multiple  list  and  have  the  canvassing  any  how,  as  they 
have  had  it? 

Mr.  Brooke:  There  can  be  no  doubt  about  it.  And  as  a  miatter  of  fact,  sir,  I  am 
almost  prepared  to  say  that  this  canvassing  does  good.  It  does  good  in  giving  informa- 
tion to  the  people  who  are  to  select  the  books.  My  friend  from  Norfolk  county  (Mr. 
Portlock)  suggests  that  book  agents  point  out  faults  in  rival  books.  They  do;  and  if  the 
faults  exist  why  should  they  not  be  pointed  out?  I  do  not  care  whether  they  are  pointed 
out  by  a  man  who  is  an  enemy  to  the  book  or  not. 

Now,  gentlemen,  that  is  all  I  have  to  say  on  this  subject.  If  you  do  not  strike  out  of 
this  clause  the  words  proposed  to  be  stricken  out  by  the  gentleman  from  Petersburg  you 
make  it  ambiguous  to  some  minds  as  to  what  that  clause  means.  To  my  mind  you  would 
carry  with  that  very  language  the  right  on  the  part  of  the  school  boards  to  destroy  the 
very  choice  which  is  given  in  the  first  part  of  the  clause. 

In  the  second  place,  there  seems  to  me  to  be  no  reason  why  the  cities  which  put  up 
most  of  the  mjoney  that  is  used  for  their  public  schools  should  not  have  the  right,  or  cer- 
tainly a  persuasive  power,  in  indicating  how  the  money  shall  be  expended  in  the  purchase 
of  their  school  books.  In  the  third  place,  to  my  mind  it  is  right  in  principle.  It  is  a 
principle  which  is  acted  upon  by  practical  educators,  not  after  great  discussion,  but  as  a 
matter  of  course.  When  they  select  the  school  books  for  the  year  they  have  a  meeting  of 
their  different  teachers  and  give  a  very  large  discretion,  if  not  an  absolute  discretion,  to 
the  teachers  who  are  to  use  the  books  as  to  what  books  they  shall  take. 

It  seems  to  me  you  will  be  doing  an  injustice  to  the  cities,  you  will  be  violating  a 
proper  principle  in  this  matter  unless  the  amendment  of  the  gentleman  from  Petersburg 
is  accepted. 

Mr.  Stuart:  Mr.  Chairman,  I  would  not  add  anything,  sir,  on  this  perhaps  already 
over-discussed  question  but  for  the  fact  that  it  is  one  that  I  conceive  to  be  of  most  vital 
importance  to  the  interests  of  the  masses  of  the  people  of  this  State.  If  there  is  any 
one  thing  of  which  the  people  of  Virginia  have  just  cause  of  complaint  it  is  the  manner 
in  which  their  school  books  are  now  selected.  There  is  often  complaint  of  high  taxation, 
but  here,  sir,  is,  and  there  has  been  for  years,  a  drain,  an  invisible  drain,  a  silent  one 
upon  the  masses  of  the  people  of  Virginia,  one  that  we  hear  very  seldom  spoken  of, 
amounting  in  the  aggregate  to  what  would  be  considered  an  enormous  burden  of  taxation 
if  laid  direct. 

I  consider  that  this  arises  from  the  faulty  character  of  the  system  under  which  the 
text-books  or  school  books  are  selected.  We  all  know  that  a  multiple  list  is  submitted  to 
the  local  board.  That  provides  a  sufficient  latitude  for  the  exercise  of  any  degree  of  cor- 
ruption that  the  personnel  of  the  county  board  may  feel  inclined  to  engage  in.  It  has 
come  under  my  immediate  personal  observation,  sir,  that  the  local  boards  in  counties,  in 
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some  instances,  at  least,  often  resolve  themselves  into  two  classes,  the  leaders  and  the 
led,  the  leaders  under  corrupt  influence;  the  led  blinded  by  the  superior  knowledge  and 
information  of  the  leaders. 

I  submit,  sir,  that  they  are  not  a  proper  board  for  the  exercise  of  the  large  discretion 
which  is  now  in  their  hands.  I  claim  that  they  have  not  exercised  and  will  never  exer- 
cise it  intelligently  or  as  intelligntly  as  it  should  be  done. 

Now,  as  a  business  proposition,  who  ever  heard  of  a  large  concern,  with  a  hundred 
branches,  having  a  hundred  different  purchasing  agents?  Does  not  eYery  man  know 
that  a  concern  having  many  branches  has  one  central  purchasing  agent,  and  that  by 
virtue  of  the  consolidation  of  the  interests  in  one  hand  he  gets  exceptionally  low  prices, 
all  the  cuts  that  may  be  had.  It  saves  to  the  seller  the  enormous  expense  of  sending  can- 
vassers through  the  country,  and  we  all  know  that  the  expenses  of  canvassers  are 
charged  to  the  people  who  buy  the  goods. 

Now,  as  a  business  proposition,  it  cannot  be  denied  that  a  central  agency  can  buy 
goods  of  any  kind  cheaper  than  a  number  of  branches,  all  working  in  different  directions 
and  buying  different  articles.  The  figures  submitted  by  the  gentleman  from  Richmond 
can  in  no  sense  be  considered  an  exaggeration  of  the  saving  to  the  State  in  having  the 
books  selected  by  a  central  board.  I  believe  he  figured  that  there  will  be  something  over 
a  hundred  thousand  dollars  saved  in  a  very  short  time  by  the  people  of  this  State.  If  we 
are  here  for  any  purpose  it  is  to  save  the  people  from  such  burdens  as  these. 

Now,  while  it  is  not  charged,  yet  it  is  intimated  as  a  possibility  that  the  same  cor- 
ruption of  which  I  complain  in  local  boards  may  finally  attach  to  the  central  board.  I 
am  not  one  of  those  gentlemen  who  consider  that  an  immediate  possibility.  If  this  Con- 
vention of  Virginians  cannot  construct  a  board  out  of  the  material  offered  to  us  by  this 
committee  which  is  above  commercial  considerations,  which  is  above  the  selling  of  the 
interests  of  the  poor  classes  of  this  State  for  their  own  gain,  it  would  indeed  be  a  sorry 
spectacle  for  this  Commonwealth.  I  claim,  sir,  that  the  men  who  are  proposed  as  mem- 
bers of  this  board  have  been  reared  in  an  elevated  atmosphere.  Those  of  us  who  have 
attended  any  of  the  schools  of  which  the  heads  are  selected  for  membership  on  this  board 
know  that  they  occupy  those  positions  by  virtue  of  the  possession  of  those  very  qualities 
which  are  absolutely  unpurchaseable. 

Mr.  Brooke:  May  I  interrupt  the  gentleman  to  make  an  inquiry?  The  gentleman 
did  not  understand  me,  I  hope,  as  intimating  that  they  were  purchaseable? 

Mr.  Stuart:  I  did  not.  It  was  intimated  simply  as  a  possibility.  I  know,  sir,  that 
your  associations  with  those  gentlemen  forbid  the  idea  that  they  could  be  influenced  to 
do  anything  of  the  kind.  But  I  say  if  we  are  to  consider  that  there  are  possibilities  of 
corruption,  we  place  it  further  beyond  probable  reach  when  in  the  hands  of  the  central 
board  than  anywhere  else  that  it  can  be  lodged. 

Now,  gentlemen,  if  we  want  a  competent  board,  if  we  want  an  intelligent  board,  if 
we  want  an  able  board,  if  we  want  a  board  of  integrity  and  high  purpose,  one  beyond 
the  reach  of  improper  considerations,  admitting  for  the  sake  of  argument  that  there  are 
possibilities  of  wrong,  where  can  the  discretion  ever  be  placed  as  far  beyond  probable 
reach  of  corruption  as  in  the  Central  Board  of  Education  provided  by  this  committee,  or 
which  may  be  provided  on  further  consideration  of  the  question? 

Now,  the  language  of  the  fourth  section,  to  my  mind,  conveys  very  clearly  that  this 
State  board  is  to  choose.  It  says  "they  shall  select."  If  that  means  anything,  to  my 
mind  it  means  that  it  is  the  duty  of  this  board  to  prescribe  specificalh^  in  each  county 
what  books  it  may  use  in  its  school  system.  I  grant  that  it  will  be  multiple  in  the  sense 
of  submitting  different  books  to  different  counties,  but  I  will  not  concede  that  that  lan- 
guage would  authorize  the  school  board  to  submit  multiple  lists  as  at  present.  In  fact,  I 
have  it  from  the  committee  that  the  language  of  the  old  law  was  changed  and  made  to 
read  as  it  now  reads  for  the  express  purpose  of  preventing  multiple  lists  from  being  sub- 
mitted to  the  counties  in  which  the  books  were  to  be  selected. 

The  report  takes  the  selection  of  these  books  out  of  the  hands  of  the  local  boards 
and  puts  in  it  in  the  hands  of  the  central  board.    That,  in  my  judgment,  gentlemen,  is 
one  of  the  most  important  duties  that  we  owe  to  the  people  of  this  Commonwealth.  One 
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of  the  few  things  that  I  promised  the  people  whom  I  have  the  honor  to  represent  was 
that  I  would  make  an  effort  to  relieve  them  from  the  burden  under  which  they  were  made 
to  groan  under  the  present  system.  I  have  felt  it  my  duty  to  say  this  much  in  their 
behalf. 

Mr.  Hatton:  Mr.  Chairman,  as  the  representative  of  one  of  the  cities  of  the  Com- 
monwealth, I  rise,  sir,  to  express  my  approval  of  and  to  give  my  support  to  the  amend- 
ment of  the  gentleman  from  Petersburg.  I  believe,  sir,  that  the  school  boards  of  the 
cities  should  have  the  power  to  select  the  text-books,  and  no  matter  what  my  opinion  may 
be  as  to  the  counties,  if  the  representatives  of  the  counties  want  it  or  do  not  want  it,  the 
matter  should  rest  with  them. 

But  I  have  listened  to  the  argument  on  this  subject,  and  the  greatest  objection  which 
I  have  heard  offered  to  the  granting  of  this  power  seems  to  be  that  these  various  boards 
are  not  able  to  protect  themselves  against  the  importunities  of  book  agents.  That  reason- 
ing does  not  apply  with  anything  like  the  force  to  the  cities  that  it  does  to  the  counties. 
And  why?  Because  the  people  of  the  counties  are  separated  more  widely,  they  have  not 
the  samie  facility  or  opportunity  for  a  comparison  of  views  and  ideas,  and  therefore  are 
not  so  able  to  protect  themselves  against  these  importunities. 

But,  speaking  for  my  own  town,  I  believe  there  is  no  danger  to  it  along  that  line. 
The  school  authorities  of  my  city  have  built  up  a  school  system  second  to  none  in  this 
Commonwealth.  They  have  a  high  school  which  has  sent  students  to  the  principal  educa- 
tional institutions  of  this  State  with  credit,  and  I  say  that  men  who  could  build  up  and 
maintain  that  system  are  certainly  able  to  protect  it  against  the  importunities  of  book 
agents  after  they  have  built  it  up  and  have  maintained  it. 

I  am  frank  to  say,  though,  Mr.  Chairman,  that,  while  I  want  this  power  given  to  my 
city,  I  would  rather  not  have  the  power  than  to  have  it  in  the  shape  in  which  it  appears 
in  this  report. 

The  board  is  given  this  authority  with  such  an  ambiguous  qualification  that  I  think 
the  cities  of  the  Commonwealth  will  not  know  what  they  have  if  the  report  is  adopted. 
There  seem-s  to  be  a  great  diversity  of  opinion  already  shown  upon  this  floor  as  to  what 
this  qualification  m.eans.  The  qualification  is  not  specific;  it  conveys  no  precise,  definite 
idea,  and  that  is  wrong  in  anything  in  a  constitution.  T  cannot  help  believing  that  the 
committee  themselves  have  no  clear  and  specific  idea  of  what  they  meant  when  they  put 
it  there,  and  T  have  listened  in  vain  for  some  member  of  the  committee  to  arise  on  this 
floor  and  give  a  clear  and  specific  meaning  to  it. 

Mr.  Chairman,  with  all  due  respect  to  the  committee,  they  are  able  men,  but  I  think 
this  language  has  crept  in  as  the  result  of  some  general  rather  than  specific  idea,  and  it 
is  specific  ideas  that  we  want  here.  I  have  had  occasion  before  to  say  upon  this  floor 
that  when  any  constitutional  right  is  to  be  set  up  in  the  instrumient  which  we  are  aboui 
to  prepare  here,  it  should  be  set  up  with  clearness  so  that  the  man  who  gets  a  right  will 
know  what  he  has.  Now,  if  we  retain  this  language  we  do  not  know  what  we  are  giving 
to  the  cities,  and  the  cities  will  not  know  what  they  are  getting.  I  would  rather  see  the 
right  taken  away  entirely  than  given  in  this  half-handed,  half-hearted  fashion. 

It  has  been  suggested  that  the  committee  had  in  mind  that  an  appeal  to  the  State 
board  from  the  decision  of  the  city  board  should  lie  in  the  matter  of  the  selection  of  text- 
books. Gentlemen  of  the  committee,  if  that  is  in  your  mind,  say  so.  If  you  mean  "ap- 
peal" then  say  "appeal,"  and  we  will  know  what  we  are  getting. 

I  hope  it  may  please  this  Committee  to  adopt  the  amendment  of  the  gentleman  from 
Petersburg,  so  as  to  set  this  question  at  rest  one  way  or  the  other. 

Mr.  Brown:  Mr.  Chairman,  I  expect  that  I  had  as  much  to  do  with  the  adoption  of 
this  last  clause  in  the  committee's  report  as  any  other  member.  I  have  believed  from  the 
first  that  in  establishing  such  a  board  as  we  propose  to  establish,  we  were  providing  for 
a  board  whose  acts  were,  as  far  as  could  be  foreseen,  above  any  corrupt  imputation.  It 
seems  to  me  that  that  is  the  only  possible  argument  the  gentlemen  who  advocate  this 
amendment  can  have. 

The  gentleman  from  Portsmouth  has  challenged  the  committee  to  give  one  reason 
for  their  action  in  so  drawing  this  clause  of  the  committee's  report.    He  has  challenged 
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the  committee  if  they  mean  appeal  to  say  appeal.  The  committee  did  mean  appeal,  but 
they  did  not  want  simply  to  limit  it  to  an  appeal.  The  committee  wanted  in  a  broad 
sense  to  protect  the  cities  and  to  allow  the  cities  to  have  the  advantage  of  and  the  in- 
fluence of  these  educators,  men  of  experience,  experts  in  the  business,  who  will  be  at  the 
head  of  the  educational  system  of  this  State.  The  committee  wanted  to  be  more  liberal 
than  the  gentleman  from  Portsmouth  (Mr.  Hatton)  would  be  if  he  would  strike  out  the 
whole  of  the  clause  the  committee  has  reported,  commencing  with  the  word  "provided." 

The  committee  did  not  act  in  this  matter  solely  on  its  own  judgment.  The  committee 
went  to  the  trouble  to  propound  questions  to  the  educators  of  the  State.  The  educators 
of  the  State  especially  interested  in  its  school  instruction,  superintendents  from  cities, 
city  principals  of  schools,  and  including  the  Superintendent  of  Public  Instruction  himself, 
gentlemen  representing  every  branch  of  public  instruction  in  the  State,  met  and  replied 
to  the  questions  propounded  by  the  committeee.  On  the  question  who  should  select  text- 
books, the  answer  of  those  gentlemen — that  is,  the  conference  of  State  educators,  includ- 
ing men  representing  the  cities  as  well  as  men  representing  the  counties  and  men  repre- 
senting the  whole  system,  made  this  reply: 

The  conference  is  strongly  opposed  to  State  uniformity  of  text-books  and  recom- 
mend that  text-books  and  educational  appliances  to  be  used  in  the  public  schools  be 
adopted  by  county  and  city  school  boards,  provided  that  all  publishers  of  text-books  or 
manufacturers  of  educational  appliances  who  desire  to  submit  their  books  or  appliances 
for  such  adoption  shall  deposit  samples  thereof  with  the  State  Board  of  Education,  and 
from  such  books  and  appliances,  when  approved  by  the  State  Board,  the  county  and  city 
school  boards  shall  select  such  as  may  be  best  adapted  to  their  respective  needs,  under 
such  regulations  as  the  Board  of  Education  may  prescribe. 

In  the  judgment  of  this  committee  it  was  deemed  wise  

Mr.  Brooke:  I  call  the  attention  of  the  gentleman  from  Bedford  to  the  fact  that  the 
very  report  he  is  reading  shows  that  the  report  was  not  followed  by  the  Committee  on 
Education. 

Mr.  Brown:  All  right;  I  will  read  the  whole  report,  and  I  want  to  give  the  com- 
mittee's reason  for  their  action  in  respect  to  it.  I  was  reading  the  whole  report  on 
this  point  and  I  was  just  getting  to  the  point  where  I  would  give  the  committee's  rea- 
sons for  not  adopting  the  report  of  the  educational  conference  which  met  here  in  this 
city.  From  the  gentlemen  who  are  members  of  the  Committee  on  Education  and  from 
all  the  information  they  could  get  from  gentlemen  in  this  house  who  represent  counties 
on  this  floor,  there  was  no  demand  coming  from  the  people  of  the  counties  that  the 
counties  should  be  allowed  the  right  to  select  text-books.  On  the  other  hand,  there  was 
a  loud  protest  coming  from  those  gentlemen  that  the  matter  of  text-books  may  be  made 
vvorse  in  the  counties  than  it  already  had  been,  but  that  it  should  be  made  better,  and 
that  the  counties  should  be  relieved  from  the  trouble  they  have  had  of  going  into  mat- 
ters of  detail,  even  of  selecting  between  two  lists  of  text-books.  However,  the  com- 
mittee thought  that  they  would  be  more  liberal  than  to  adopt  a  single  list  of  text-books, 
but  would  leave  to  the  Board  of  Education  some  discretion  in  the  matter,  so  that  it 
vrould  be  a  more  liberal  system  even  than  that  the  gentleman  representing  the  counties 
thoaght  possibly  it  might  be  well  to  put  into  the  Constitution.  So  much  for  the  recom- 
mendation of  the  conference  and  the  action  of  the  Committee  on  Education  as  to 
counties.  I  do  not  hear  any  gentleman  from  the  counties  here  rising  up  and  protesting 
that  the  Committee  on  Education  did  wrong  in  so  preventing  the  counties  from  having 
this  matter  of  text-books  agitating  them  the  whole  time. 

Mr.  Quarles:  I  will  state  to  the  gentleman  that  I  represent  a  county  and  for  that 
county  I  protest  against  it  as  an  injustice  and  a  wrong. 

Mr.  Brown:    I  am  glad  to  note  the  objection. 

Mr.  Portlock:  I  should  like  to  say  to  the  gentleman  from  Bedford  that  I  propose 
to  offer  an  amendment  with  reference  to  the  counties  so  as  to  authorize  the  counties 
of  a  certain  population  and  over  to  be  allowed  the  right  to  select  their  own  text-books. 

Mr.  Brown:  I  have  nothing  to  say  at  present  on  that  subject.  However,  I  under- 
stand and  I  believe  that  the  general  sentiment  of  this  body  is  opposed  to  the  selection 
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of  scliool  books  by  counties.  I  believe  it  is  the  general  sentiment  of  this  body  to  keep 
the  agitation  of  the  school  book  question  out  of  the  counties  and  to  put  the  selection  ol 
the  school  books  into  the  hands  of  educational  experts  who  will  select  for  the  counties 
the  books  that  they  should  have,  and  will  put  the  selection  on  a  broad  intellectual  basis. 

The  contention  was  made,  on  the  other  hand,  by  gentlemen  on  the  committee,  that 
the  cities  should  be  left  the  privilege  of  selecting  their  own  text-books.  I,  for  one  on 
the  committee,  did  not  object  to  that  provision  being  made,  but  I  did  believe  that  for  the 
protection  of  the  cities  themselves  in  instances  there  should  be  some  reserved  right  in 
the  Board  of  Education. 

I  believe  that  so  broad  and  liberal  a  Board  of  Education,  such  an  intelligent  board 
as  is  provided  for  by  the  report,  could  be  trusted  to  confer  with  the  city  authorities  and 
give  to  the  cities  such  books  as  they  might  prefer. 

I  am  not  here  to  oppose  the  contention  of  the  gentleman  from  Norfolk  city  (Mr. 
Brooke)  that  a  competent  teacher  is  a  competent  judge  of  the  books  that  he  may  teach. 
I  am  not  here  to  dispute  the  position  taken  by  gentlemen  that  those  of  the  city  school 
authorities  that  are  educators  should  have  some  influence  upon  this  boaord  in  the  selec- 
tion of  their  books.  I  am  here  as  one  who  believes  that  even  if  the  State  Board  had  the 
sole  right  to  select  books  for  the  cities,  they  would  be  guided  in  their  selection  by  the 
needs  of  the  cities  themselves.  But  I  do  believe  that  the  rights  of  the  people  in  those 
cities  may  be  protected  at  times  by  the  very  provision  that  is  containd  in  the  report 
of  your  committee. 

I  am  not  one  to  impute  improper  motives  to  the  city  trustees,  but  I  do  believe  there 
can  come  a  time  when  city  trustees,  city  school  boards,  v.ho  may  not  be  themselves 
expert  educators,  may  be  so  bedevilled  by  the  agents  of  the  book  companies,  not  by  any 
improper  influence  being  used,  but  as  the  gentleman  from*  Portsmouth  called  the  atten- 
tion of  the  gentleman  from  Norfolk  to  the  fact,  by  one  book  agent  pointing  out  to  the 
trustees  the  advantages  of  his  line  of  books  over  the  books  presented  by  the  others. 

Mr.  Brooke:  Let  me  ask  the  gentleman  if  any  injury  to  the  schools  would  result 
from  a  comparison  and  a  criticism  of  different  sets  of  books.  They  might  make  it  very 
uncomfortable  to  the  people  who  have  to  make  the  cQoice,  but  it  would  certainly  throw 
light  on  the  advantages  and  the  defects  of  the  different  books. 

Mr.  Brown:  I  do  think  it  may  make  some  difference  to  those  patrons  when  they 
have  possibly  a  committee  of  trustees  who  are  not  themselves  competent  to  judge  of  the 
differences  in  the  books,  but  may  be  importuned  to  make  changes,  under  whatever  influ- 
ences they  may  be  so  importuned,  and  may  make  those  changes  at  will.  It  does  seem 
to  me  that  there  is  some  possibility  of  some  injustice  there  to  the  patrons  of  the  schools. 

The  question  of  economy  has  been  referred  to.  It  seems  to  me  under  the  righti; 
reserved  to  the  Board  of  Education,  to  which  all  city  boards  would  be  amenable,  a 
regulation  might  be  passed  which  would  to  some  extent  protect  the  cities  of  five  thou- 
sand population  and  over  in  the  State  from  a  more  expensive  system  of  selection  than 
they  otherwise  might  have.  The  Board  of  Education,  in  other  words,  might  make  such 
a  provision  as  this:  that  all  book  companies  that  propose  to  offer  any  line  of  books  for 
adoption  in  any  of  the  public  schools  of  this  State,  should  file  with  the  Board  of  Public 
Instruction  a  list  of  such  books  and  the  contract  price  at  which  they  would  be  willing 
to  deliver  those  books.  It  does  seem  to  me  that  this  board  could  in  that  way  protect  the 
cities  from  unusual  and  unreasonable  charges. 

It  seems  to  me  that  gentlemen  who  are  willing  to  have  the  whole  provision  stricken 
out  rather  than  to  have  the  last  clause  left  in,  cannot  defend  their  position.  They 
would  then  leave  the  matter  absolutely  to  the  Board  of  Education.  The  committee 
simply  proposes  that  the  Board  of  Education  shall  havfe  a  right  to  prescribe  certain 
rules  and  regulations  under  which  the  city  school  boards  will  have  to  conduct  them- 
selves. If  it  is  proper  for  the  Board  of  Education  to  have  the  absolute  right"  to  dictate 
what  the  counties  shall  do,  then  does  if  not  come  with  bad  grace  from  cities,  when  all 
is  conceded  to  them  practically  for  their  own  selection,  for  them  to  come  forward  and 
say  that  they  must  not  be  in  any  sense  amenable  to  rules  and  regulations  that  may  be 
adopted  by  the  State  Board? 
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It  does  seem  to  me,  gentlemen,  tliat  this  opposition  on  tlie  floor  to  this  very  reason- 
able provision,  as  we  regard  it,  is  one  tliat  stiould  not  be  entertained  by  tae  Conyention. 

Mr.  SiebLins:  Mr.  Cnairman.  I  have  lisiened  vitb.  a  great  deal  of  interest,  witb. 
close  attention,  and  I  hope  vrith  profit,  to  the  discussion  that  has  been  going  on  in  regard 
to  this  subsection  of  the  report  of  the  Committee  on  Education  and  Public  Instrdction. 

If  there  is  one  department  of  the  government  of  this  Commonwealth  in  which  I 
feel  a  deep  interest  it  is  part  of  the  public  schools,  for  I  realize  that  in  a  government  like 
ours,  where  the  right  of  self-government  rests  with  the  people,  there  must  be  universal 
intelligence  among  its  citizens  for  the  proper  exercise  of  that  right.  I  realize  the  great 
benefits  that  have  accrued  to  the  people  of  Virginia  and  especially  to  those  of  the 
humbler  and  poorer  classes,  from  the  free  school  system-  I  believe  that  I  echo  the  senti- 
ments of  every  member  of  this  committee  when  I  say  that  it  is  our  earnest  desire  to 
increase  the  efficiency  and  enlarge  the  benefits  and  raise  the  standard  of  the  public 
free  schools  of  Virginia. 

Mr.  Chairman,  we  are  engaged  now  in  devising  a  system  of  public  free  schools  for 
the  whole  State  of  Virginia,  not  in  devising  one  system  of  public  schools  for  the  counties 
and  another  system  for  the  cities,  but  beginning  at  the  bottom,  at  the  primary  schools, 
and  building  up  a  system  through  the  high  schools  that  shall  fit  the  pupils  of  those 
schools  for  entrance  into  the  higher  institutions  of  learning  of  the  State. 

In  order  that  this  system  shall  be  efficient,  there  must  be  some  central  power  exer- 
cising authority  and  control  over  it  and  directing  its  administration.  This  central 
power  and  authority,  according  to  the  report  of  the  committee,  is  vested  in  a  Board  of 
Education,  and  1  cannot  see  why  this  board  should  exercise  authority  over  the  counties 
of  the  Commonwealth  in  the  selection  of  the  text-books  of  their  schools  and  then  remit 
or  delegate  this  authority  absolutely  to  some  other  party  in  the  cities  of  the  Common- 
wealth for  like  purposes. 

1  cannot  see  that  in  the  system  the  cities  of  the  Commonwealth  stand  upon  a  dif- 
ferent basis  from  the  counties  of  the  Commonwealth.  It  Is  said  that  the  cities  have 
schools  of  higher  grades;  that  they  have  high  schools.  Do  not  some  of  the  counties  also 
have  high  schools,  and  shall  we  except  the  counties  having  high  schools  and  leave  to 
The  county  boards  of  those  counties  the  selection  of  the  text-books  for  those  high  schools? 

Xor  do  I  see  that  this  authority  which  is  vested  in  the  Board  of  Education  to  formu- 
late rules  and  regulations  for  the  city  boards  in  the  selection  of  text-books  would  work 
any  hardship  on  those  boards.  I  have  no  idea  that  the  Board  of  Education  would  be 
arbitrary,  dogmatic  or  tyrannical  in  the  exercise  of  this  power,  but  I  believe  they  would 
allow  the  city  school  boards  the  greatest  freedom  in  the  selection  of  their  text-books, 
subject  to  certain  limitations  that  were  proper  and  just  and  for  the  best  interests  of  the 
public  schools. 

I  can  conceive,  Mr.  Chairman,  that  the  school  boards  in  some  of  the  cities  might 
want  to  adopt  books  which  might  be  considered  improper  to  be  taught  in  the  public 
schools,  and  that  it  would  be  eminently  proper  and  right  that  the  Board  of  Education 
should  exercise  its  prerogative  and  say  those  books  should  not  be  introduced  into  the 
public  schools. 

Nor  do  1  conceive,  Mr.  Chairman,  that  there  is  more  virtue  and  intelligence  in  city 
school  boards  than  in  country  school  boards.  The  same  influences  that  would  sway  one 
might  sway  the  other.  Therefore,  there  must  be  some  restrictive  authority  upon  their 
action,  so  that  they  may  not  go  beyond  what  is  proper  and  right  and  what  is  for  the 
best  Interests  of  the  schools  in  the  selection  of  their  text-hooks. 

Mr.  Chairman,  while  I  am  not  particularly  impressed  with  the  constitution  of  the 
Board  of  Education  as  reported  by  the  committee,  I  believe  that  the  men  they  have 
designated  are  men  whose  duties  are  educational  and  who  will  be  familiar  with  the 
character,  the  value  and  the  worth  of  the  various  text-books  that  may  be  taught  in  the 
public  schools,  and  their  information  and  superior  knowledge  would  be  a  great  ad- 
vantage to  these  boards  in  the  selection  of  text-books.  I  do  not  see  why  the  cities  should 
be  relieved  from  this  supervision  of  the  State  Board  of  Education,  which  seems  to  me 
to  be  eminently  proper  and  right. 
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Mr.  Hatton:  Mr.  Chairman,  I  simply  desire  to  trespass  upon  the  time  of  the  Com- 
mittee for  one  moment,  in  order  to  advert  to  some  remarks  of  the  gentleman  from  Bed- 
ford (Mr.  Brown.) 

The  gentleman  from  Bedford  accepted,  apparently  on  behalf  of  the  committee,  the 
challenge  to  tell  this  Committee  of  the  Wliole  what  specific  meaning  was  to  be  attached 
to  this  qualification.    I  have  listened  in  vain  to  hear  him  tell  that  specific  meaning. 

Again,  the  chief  reason  which  the  gentleman  from  Bedford  gave  for  vesting  this 
power  in  the  State  Board  was  that  expert  advice  might  be  given  in  the  matter  of  the 
selection  of  these  books.  I  would  like  to  remind  the  gentleman  from  Bedford  that  all 
■expertness  in  school  matters  is  not  confined  to  the  State  Board  of  Education.  I  should 
like  to  ask,  if  the  city  boards,  and,  if  you  please,  the  county  boards,  too,  are  to  be  en- 
trusted with  the  selection  of  the  teachers,  who  are  to  teach  these  very  text-books,  why 
in  the  name  of  reason  can  they  not  be  trusted  with  the  selection  of  the  lesser,  namely, 
the  books  themselves? 

Ought  not  these  two  boards  to  go  hand  in  hand?  Is  it  not  logical  to  say  that  the 
tsame  power  capable  of  selecting  the  teachers  is  capable  of  selecting  the  books  that  they 
•are  to  teach?  If  they  are  capable  of  selecting  the  teachers,  why  should  they  not  be 
capable  of  selecting  the  books  themselves?    I  should  like  to  have  that  question  answered. 

The  gentleman  says  further  that  after  all  the  State  Board  of  Education  would  con- 
sult and  be  governed  largely  by  what  the  local  board  said  in  the  matter.  If  that  be  the 
case,  are  you  not  vesting  the  power  in  the  city  boards  after  all?  Is  not  that  the  ulti- 
mate result  of  it?    If  that  be  the  indirect  result,  why  not  do  it  directly? 

Again,  I  ask  where  rests  the  expense  of  constant  changes  in  school  books?  Where 
is  that  expense  borne  and  by  whom?  By  the  parents  of  the  children.  If  the  power  to 
'Change  those  books  is  vested  in  the  State  Board  the  parents  of  the  children  are  so  far 
removed  from  the  members  of  that  board  that  they  have  no  facility  for  reaching  them 
to  make  a  protest,  whereas  if  the  selection  is  vested  in  the  city  boards  the  parents  of 
the  children  have  an  opportunity  to  appear  before  those  boards  and  make  known  their 
objection. 

The  educational  systems  of  the  larger  cities  of  this  Commonwealth  are  no  longer 
In  their  swaddling  clothes.  They  have  grown  up;  they  are  strong,  and  they  are  able  to 
protect  themselves.  The  principle  embodied  in  the  am;endment  of  the  gentleman  from 
Petersburg  gives  an  element  of  local  self-government  which  the  Convention  should  be 
pleased  to  grant,  and  I  hope  they  will  grant  it.  I  ask  them  to  grant  it  to  the  cities,  and 
if  the  counties  want  it  1  am  willing  to  vote  to  give  it  to  the  counties. 

Mr.  James  W.  Gordon:  Mr.  CTiairman,  I  believe  it  is  the  desire  of  every  member 
on  the  floor  to  secure  a  system  for  the  selection  of  school  books  that  will  be  more  efficient, 
with  the  least  possibility  of  abuse.  I  desire  to  call  attention  to  an  amendment  to  this 
section  offered  by  the  gentleman  from  Fairfax  (Mr.  Moore),  which  I  believe  will  more 
nearly  accomplish  that  object  than  anything  else  now  before  us. 

The  Chairman:  The  Chair  will  state  to  the  gentleman  from  Richmond  that  the 
gentleman  from  Fairfax  withdrew  his  amendment. 

Mr.  James  W.  Gordon:  1  did  not  understand  that  he  had  done  so.  If  it  should  be 
necessary,  I  would  myself  reoffer  that  amendment  in  order  to  bring  it  before  the  Com- 
mittee, because  I  believe  it  embodies  the  correct  principle  and  is  the  correct  solution 
of  this  problem.  The  language  of  the  first  clause  of  the  fourth  subsection  of  the  report 
seems  to  me  to  make  it  mandatory  that  the  power  of  selection  shall  be  in  the  Board  of 
Education,  and  shall  be  exercised  by  them.  As  amended  by  the  gentleman  from  Fair- 
fax it  would  read  in  this  way: 

It  shall  control  and  regulate  the  selection  of  text-books  and  educational  appliances 
for  use  in  the  public  free  schools  of  the  State. 

The  question  is  whether  it  is  better  that  this  Board  of  Education,  having  control  of 
the  whole  system  with  the  interests  of  the  people  at  heart,  should  have  this  power  of 
selection  or  of  regulation  and  control,  or  whether  it  should  be  submitted  to  the  local  au- 
thorities in  eTery  county  and  city  in  the  Commonwealth. 
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i  have  heard,  and  I  have  no  doubt  it  is  true,  that  the  system  of  local  adoption  has 
been  greatly  abused,  not  only  in  this  State,  but  in  other  States.  In  fact,  gentlemen  have 
lold  me  that  the  most  disgraceful  condition  of  alfairs  has  existed  throughout  some  of 
the  Southern  States  under  the  plan  of  local  adoption,  where  not  only  the  school  trustees 
and  the  county  boards,  but  the  teachers  themselves,  have  been  dragged  into  the  contests 
over  school  booKs.  and  where  undue  influences  had  been  brought  to  bear  upon  the  teachers 
to  get  them  to  influence  the  selecting  power.  I  say  if  it  is  possible  to  do  away  with  the 
probability  of  stich  a  condition  of  affairs  in  the  State  of  Virginia  we  ought  to  do  it. 

In  the  second  section  of  the  committee's  report  the  general  supervision  of  the  public 
free  school  system  of  the  State  is  vested  in  this  board  of  education,  and  the  personnel 
of  the  board  as  fixed  by  the  committee  is  such  that  I  do  not  believe  they  will  ever  be 
subject  to  any  but  the  purest  motives  in  the  selection  of  the  school  books  of  the  State, 
and  in  all  of  the  action  which  they  may  take  as  a  body  for  the  advancement  of  the  public 
school  system.  There  may  be  in  the  future,  here  and  there,  some  unworthy  member  oi 
the  board,  but  I  believe  the  wisdom  of  the  committee  in  the  constitution  of  the  board 
will  be  vindicated  in  the  history  of  the  public  school  system  in  the  future.  I  say  there 
are  no  better  hands  to  which  we  can  submit  the  control  and  regulation  of  this  whole 
question  than  this  Board  of  Education  composed  as  it  is. 

Xow.  what  will  be  the  eft'ect?  We  do  not  say  to  the  Board  of  Education,  ■"You  shall 
select  the  books:"  we  say.  "You  shall  control  and  regulate  the  selection  of  the  books." 
That  would  give  the  power  to  this  Board  of  Education  to  give  to  each  city,  if  it  chose, 
the  selection  of  the  books.  As  long  as  the  power  conferred  by  the  Board  of  Edtication 
upon  the  local  authorities  was  exercised  in  a  proper  manner,  the  board  would  continue  to 
allow  the  city  to  exercise  the  power,  but  if  the  local  authorities  in  any  case  showed  a 
disposition  to  abuse  the  power  then  the  Board  of  Education  could  take  back  the  pre- 
rogatives into  their  own  hands  and  adopt  some  other  method  of  selecting  the  books. 

Xow.  v,-e  have  got  to  trust  this  Board  of  Education.  As  I  said,  it  will  be  composed  of 
men  of  the  highest  attainments  and  highest  character,  and  we  cannot  conceive  that  it 
will  be  influenced  by  anything  but  the  very  highest  motives  for  the  welfare  of  the  public 
school  system  as  a  whole.  1  believe  that  we  can  confide  to  this  board  with  absolute 
safety  the  working  out  of  a  system  for  the  selection  of  school  books,  and  that  we  can 
more  safely  trust  them  to  do  it  than  we  can  trust  ourselves  here  upon  the  floor  to  do  it. 

Some  gentlemen  in  the  course  of  the  debate  have  advocated  local  adoptions  on  the 
ground  that  a  mechanic  or  workman  is  best  qualified  to  choose  his  own  tools.  That  is 
true,  Mr.  Chairman,  in  only  a  very  limited  sense.  You  cannot  find  any  great  mechanical 
shops  In  this  country  in  which  the  tools  that  are  used  by  the  mechanics  are  not  chosen 
by  experts  for  those  workmen,  and  not  by  the  workmen  themselves. 

Another  gentleman  has  said  that  in  the  course  of  the  campaign  which  will  be  carried 
on  in  every  county  under  the  local  adoption  system,  the  agents  of  one  book  will  point  out 
the  defects  in  the  book  represented  by  another  agent.  I  remarked  to  one  of  my  friends 
here  on  my  right  that  that  was  very  much  like  one  insurance  agent  pointing  out  the 
defects  of  the  plan  of  his  competitor  in  the  insurance  business.  It  is  not  always  a  very 
trustworthy  criterion. 

The  gentleman  from  Portsmouth  1  Mr.  Hatton)  has  asked  if  these  local  authorities 
cannot  be  trusted  in  the  selection  of  books,  why  should  you  trust  them  to  select  teachers? 
I  think  there  is  a  complete  answer  to  that  question,  and  it  is  this,  that  in  the  selection 
of  teachers  we  have  an  examination,  and  there  are  not  the  same  influences  brought  to 
bear  upon  the  trustees  of  the  local  authorities  to  secure  the  selection  of  teachers  as 
there  are  to  secure  the  selection  of  particular  books  under  the  local  adoption  system. 

At  first  i  was  inclined,  like  the  gentleman  from  Norfolk  (Mr.  Brooke)  to  favor  the 
fourth  subsection  of  the  committee's  report  as  it  came  from  the  hands  of  the  Committee 
on  Education,  but  I  am  now  convinced  that  the  last  clause  of  the  sub-section  makes  the 
proviso  practically  null  and  void,  and  I  should  not  be  willing  to  vote  to  give  to  the 
cities  Che  power  to  select  their  school  books  coupled  with  this  last  clause. 
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Mr.  Meredith:  Did  i  understand  you  to  olfer  just  now,  as  a  substitute  for  sub-division 
four,  the  proposition  that  it  shall  control  and  regulate  the  text  books  and  educational 
appliances  for  use  in  the  public  free  schools  of  the  State? 

Mr.  James  W.  Gordon:    Yes,  sir. 

Mr.  Meredith:  If  you  cannot  get  that,  then  you  want  the  cities  to  have  absolute 
control? 

Mr.  James  W.  Gordon:  Yes,  sir,  if  I  cannot  get  that,  because  I  do  not  believe  in 
ever  giving  anything  to  anybody  with  a  string  tied  to  it.  I  say  if  you  are  going  to  give 
the  cities  any  power,  give  it  to  them  and  let  the  Constitution  say  so,  and  if  you  are  not 
going  to  give  it  to  them,  do  not  give  it  to  them.  But  I  would  prefer  to  see  this  power  of 
gift  confided  here  by  this  committee  to  the  exercise  of  the  admirable  Board  of  Education 
which  has  been  recommended  by  the  Committee  on  Education  and  adopted  by  the  Com- 
mittee of  the  Whole. 

Mr.  Chairman  and  gentlemen,  do  any  of  you  on  this  floor  have  any  idea  that  a 
board  of  education  composed  as  this  one  is  would  undertake  to  make  a  selection  for  the 
county  of  Russell  or  the  county  of  Norfolk  or  any  of  the  cities  or  counties  of  the  State 
without  conferring  with  the  local  authorities  in  those  various  communities?  I  have  no 
idea  of  it.  1  say  the  very  principle  of  the  advantages  of  local  adoption  can  be  secured 
by  the  State  Board  of  Education  in  conference  with  the  local  authorities,  and  at  the  same 
time  the  local  communities  can  be  relieved  of  the  canvass  that  is  being  made  every  few 
years  by  book  agents  for  local  adoption. 

For  these  reasons,  gentlemen,  I  trust  that  you  will  allow  this  whole  matter  to  rest 
in  the  hands  of  the  State  Board  of  Education,  and  give  them  the  authority  in  their 
wisdom  to  control  and  regulate  the  selection  of  the  books,  giving  to  this  community  or 
taking  from  that  community  this  power,  as  their  wisdom  may  dictate.  I  believe  that 
that  is  the  safe  and  middle  course  to  pursue  in  this  matter. 

Mr.  Portlock:    I  wish  to  suggest  another  amendment. 

The  Chairman:    The  gentleman  can  indicate  what  his  amendment  is,  and  argue  it. 

Mr.  Portlock:  My  amendment  is  to  add,  in  line  25,  of  the  fourth  sub-division  of 
the  second  section,  after  the  word  "more,"  the  words  "and  of  counties  of  a  population  of 
30,000  or  more,"  so  that  my  amendment  would  make  this 'sub-section  read: 

It  shall  select  text-books  and  educational  appliances  for  use  in  the  public  free 
schools  of  the  State;  provided,  that  the  school  boards  of  cities  of  a  population  of  5,000 
or  more  

Now  comes  my  amendment  

Or  of  counties  of  a  population  of  30,000  or  more,  shall  choose  the  books  and  appli- 
ances for  their  schools. 

Mr.  Chairman  and  gentlemen  of  the  Committee,  I,  of  course,  am  aware  that  the  whole 
object  of  this  Committee  and  of  each  individual  member  thereof  is  to  arrive  at  the  best 
possible  solution  of  the  question  involved  in  the  fourth  sub-division  of  this  section  of  the- 
committee's  report.  I  have  failed  to  appreciate  any  argument  on  the  part  of  the  gentle- 
men of  this  Committee  which  would  even  tend  to  establish  any  difference  whatever 
between  counties  of  large  population  and  cities  of  a  population  amounting  to  as  small  a, 
number  as  5,000  inhabitants.  How  can  there  be  any  difference  in  principle  as  between 
cities  and  counties  in  the  matter  of  selecting  text-books?  I  say  I  have  utterly  failed  to 
appreciate  it,  and  I  must  confess  that  I  have  been  wholly  unappreciative  of  any  argu- 
ment adduced  upon  that  score  in  support  of  that  position.  It  must  be  admitted,  as  a  mat- 
ter of  fact,  that  no  such  difference  exists.  If  the  same  conditions  obtain  in  the  larger 
counties  in  this  State  as  those  which  relate  to  the  cities  in  the  conduct,  management, 
and  importance  of  the  public  free  schools — and  the  same  conditions  do  exist — if  the  same 
ability  and  efficiency  is  to  be  found  in  the  case  of  the  county  school  officials  as  may  be 
claimed  for  the  city  public  school  educators  (and  such  is  undoubtedly  true),  then  how 
can  it  be  argued  that  the  cities,  however  small  and  unimportant,  shall  have  the  right 
through  their  school  officers  to  make  their  own  selection  of  the  text-books  and  that  the 
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counties,  however  large  and  populous,  are  incapable  of  making  such  a  selection  through 
their  school  officials,  but  that  the  central  board  must  do  this  for  them. 

Mr.  Chairman,  I  appreciate  that  the  State  Board  is  composed  of  the  very  best  mate- 
rial which  could  possibly  have  been  decided  upon  by  the  very  able  standing  Committee  on 
Education.  I  have  no  reason  in  the  world  for  objecting  to  the  selection  of  the  text-books 
by  that  board,  if  it  should  appear  that  that  is  the  best  body  that  could  be  obtained  for 
the  selection  of  the  books,  nor  do  I  see  any  serious  objections,  or,  in  fact,  any  objection 
at  all,  to  the  selection  of  the  books  by  the  cities  and  the  counties.  But  whichever  body 
may  be  chosen  and  decided  upon  by  this  Committee  as  the  proper  body  to  make  the 
selection  of  the  text-books  to  be  used  in  the  public  schools,  I  want  the  counties  and  the 
cities  put  upon  the  same  footing.  Certainly  do  I  think  this  should  be  the  case  in  a  county 
as  large  and  important  as  the  county  which  I  have  the  honor  to  represent  in  this  Con- 
vention. 

I  have  been  surprised  to  find  that  so  many  gentlemen  representing  numerous  coun- 
ties in  the  State  are  willing  to  concede  that  the  cities  are  more  capable  of  selecting  text- 
books through  their  local  authorities  than  are  the  school  officials  in  respective  counties. 
I  have  been  utterly  unable,  sir,  to  appreciate  their  position  in  this  matter  with  reference 
to  the  capacity  of  the  people  who  constitute  the  local  boards^  in  the  various  counties  rep- 
resented by  these  gentlemen  upon  this  floor. 

However  that  may  be,  if  their  local  boards  are  incompetent,  if  it  be  true  as  suggested 
by  them  that  influences  may  be  improperly  used  on  their  local  boards  because  they  are 
boards  which  represent  the  county,  and  that  those  same  local  influences  cannot  be  so 
improperly  used  upon  the  city  boards,  then  my  amendment  will  strike  out  at  least  a  large 
number  of  such  counties,  and  we  come  down  to  counties,  as  I  provide  in  this  amend- 
ment, of  a  population  of  30,000  or  more. 

Mr.  Chairman,  I  must  confess  that,  while  my  purpose  here,  as  far  as  in  me  lies,  is  to 
place  provisions  in  the  Constitution  with  reference  to  the  State  at  large,  I  am  constrained 
frequently  to  refer  to  my  own  county  in  my  work  upon  this  floor  because  of  the  peculiar 
conditions  existing  in  that  county.  That  county  is  differentiated  from  all  other  counties 
in  the  State  of  Virginia  as  to  those  conditions.  In  the  first  place,  we  talk  about  cities  of 
5,000  or  more  having  the  right  to  select  their  own  text-books.  Sir,  I  r/ould  state  here 
that  Norfolk  county  has  a  population  second  only  tO'  the  city  of  Richmond,  and  larger 
than  any  other  city  in  the  State  of  "Virginia  except  the  city  of  Richmond.  The  location 
of  Norfolk  county  is  as  convenient  to  the  outside  world,  it  is  as  accessible  from  all  sec- 
tions of  the  country,  as  are  the  cities  of  Norfolk  and  Portsmouth  or  the  city  of  Richmond 
or  any  other  city  of  the  Commonwealth. 

In  my  county  we  have  a  superintendent  who  is  a  most  efficient  and  capable  man,  a 
gentleman  who  has  the  schools  of  his  county  at  heart,  and  a  man  who  has  the  capacity 
and  the  education  to  measure  up  to  the  full  responsibilities  of  the  duties  which  devolve 
upon  him  as  a  county  school  superintendent.  This  gentleman.  Captain  John  T.  W!est,  is 
a  man  of  high  culture  and  of  most  excellent  educational  advantages  and  attainments.  The 
public  free  schools  of  my  county  have  constituted  his  life  work,  and  his  long  service  in 
that  capacity  and  his  energetic  and  painstaking  efforts  in  this  most  laudable  work  be- 
speaks for  him  a  capacity  and  an  efficiency  second  to  no  superintendent  in  this  State. 
That  gentleman  has  surrounding  him  as  his  aids  in  the  several  districts  of  that  county 
the  very  best  men  who  could  be  selected  by  the  school  board  of  the  county. 

In  addition  to  that,  we  have  a  population  which  gives  rise  in  the  towns  and  villages 
adjacent  to  the  cities  of  Norfolk  and  Portsmouth  to  schools  of  higher  grade  than  are 
usually  found  in  smaller  co'unties.  They  are  building  now  a  magnificent  school  in  the 
town  of  Berkley,  a  public  school,  which  is  to  be  a  high  school,  a  graded  school,  a  building 
which  will  prove  a  credit  to  the  county  and  an  ornament  to  the  community  in  which  it  is 
located;  and  we  want  the  same  regulations  for  this  and  sim)ilar  schools  in  the  county  as 
shall  be  provided  for  similar  schools  in  the  cities,  and  there  is  no  reason  on  earth  why 
we  should  not  be  accorded  this  right  and  privilege. 

My  objection  to  this  sub-section  is  that  whatever  provision  is  made  by  this  central 
board  here  in  Richmond  will  be  made  for  all  counties  alike,  and  while  that  provision  may 
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answer  in  a  large  majority  of  the  counties  of  the  State,  I  say  to  you,  Mr.  Chairman  and 
gentlemen  of  the  Committee,  the  conditions  in  my  county,  populous  as  it  is,  progressive 
as  it  is,  enlightened  as  it  is,  are  the  same  as  obtain  in  the  city  of  Richmond  and  in  the 
cities  of  Norfolk  and  Portsmouth  and  the  other  smaller  cities  in  the  matter  of  public 
school  education. 

If  that  be  the  case,  why  should  we  be  subjected  in  Norfolk  county  to  a  general  pro- 
vision which  applies  to  all  the  smaller  counties  throughout  the  State  at  large?  Why 
should  we  be  subjected  to  this  general  provision  and  cities  of  5,000  inhabitants,  with 
scarcely  enough  population  to  justify  even  a  graded  school,  be  allowed  to  select  their 
own  text-books,  while  Norfolk  county,  with  nearly  52,000  people,  is  subjected  to  the  gen- 
eral provision  which  applies  to  the  smaller  counties  in  the  State,  counties  which  in  no 
sense  compare  with  the  county  of  Norfolk? 

Mr.  Claggett  B.  Jones:    What  proportion  of  that  population  are  negroes? 

Mr.  Portlock:  I  should  say  that  over  half  the  population  are  negroes.  We  have  ap- 
proximately 20,000  whites  in  Norfolk  county. 

Mr.  Claggett  B.  Jones:  I  will  state  to  the  gentleman  that  the  only  reason  I  asked 
the  question  was  that  in  his  argument  a  day  or  two  ago  in  connection  with  the  election 
of  school  superintendents  he  wanted  to  eliminate  the  negroes.  He  was  looking  at  the 
question  only  from  the  standpoint  of  the  white  population  of  the  county.  That  is  the 
reason  why  I  asked  him  the  question  as  to  the  population  of  the  white  and  negro  popula- 
tion in  his  county. 

Mr.  Portlock:  As  a  matter  of  course,  I  want  to  eliminate  the  negroes  so  far  as  the 
vote  is  concerned,  but  when  it  comes  to  a  question  of  the  population  of  the  county  and  of 
the  facts  and  the  argument  to  be  based  upon  that  population,  and  the  rights  relating  to 
that  population,  of  course  it  is  but  natural  and  proper  that  I  should  refer  tO'  the  entire 
population  of  my  county  for  the  purpose  of  m.y  present  argument;  in  other  words,  Mr. 
Chairman,  as  suggested  by  the  gentleman  from  Richmond  on  my  right  (Mr.  Gordon),  I 
want  all  that  is  coming  to  me,  such  as  may  be  claimed  upon  a  basis  of  population. 

Mr.  Chairman,  as  I  said  in  the  outset,  I  have  no  special  objection  to  the  central  board 
making  a  selection  of  the  text-books  for  the  several  counties  and  cities  in  the  State  of 
Virginia,  and  I  must  confess  I  can  see  no  such  objections  to  the  provision  as  urged  by 
several  gentlemen  upon  this  floor,  to  the  selection  of  the  text-books  by  local  authorities. 

Dr.  Ruffner,  in  treating  upon  the  subject  of  the  selection  of  the  text-books  by  a  cen- 
tral board,  discusses  matters  which  the  provisions  made  by  this  Committee  have  ren- 
dered nugatory.  In  other  words,  Dr.  Ruffner  has  stated  that  the  great  trouble  about  the 
selection  of  text-books  by  central  boards  is  that  those  boards  were  usually  composed  en- 
tirely of  political  and  of  business  men;  that  their  time  and  talents  were  given  to  politics 
and  to  business,  and  tO'  the  professions  relating  to  their  daily  life,  and  not  to  the  selec- 
tion of  text-books  to  be  used  in  the  schools  throughout  the  State. 

But  I  am  frank  to  admit  that  that  argument  does  not  apply  to  the  provisions  of  this 
report  as  it  formerly  did.  Heretofore  the  board  has  been  composed  of  gentlemen  who 
were  in  political  office  and  who  had  the  duties  of  those  offices  tO'  attend  to,  which  duties 
did  not  relate  in  any  sense  to  the  necessity  for  the  examination  of  text-books  to  be  used 
in  the  schools  and  to  be  recommended  by  them  for  that  purpose. 

But  now  under  the  provision  as  contained  in  this  report  with  reference  to  the  com- 
position of  this  board,  we  find  that  the  best  educators  in  the  State  are  placed  upon  it, 
whose  duty  it  will  be  to  examine  into  and  who  can  intelligently  pass  upon  the  text-books 
proposed  by  the  various  publishing  companies  in  this  country.  But  I  am  frank  to  say 
that  the  same  argument  applying  to  the  former  board  will  apply  to  some  extent  to  this. 
It  is  not  in  the  line  of  the  duty  of  these  gentlemen,  these  college  professors  and  officials, 
to  be  examining  primary  books  which  will  be  used  in  the  public  schools  of  this  State. 
They  will,  in  fact,  have  to  go  as  much  out  of  their  line  of  duty  to  examine  these  books 
as  these  other  gentlemen,  except  I  must  admit  that  the  examination  of  text-books  is  more 
in  their  line  generally  than  in  the  line  of  the  officers  who  have  heretofore  composed  this 
central  board. 
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Now,  Mr.  Chairman,  I  contend  that  if  these  local  boards,  which  are  chosen  for  their 
intelligence,  and  for  their  standing  in  the  several  communities  and  counties  of  this  State, 
are  as  capable  of  attending  to  their  duties  at  all  as  members  of  the  board,  if  they  are 
capable  of  performing  the  high  functions  which  devolve  upon  them  as  members  of  the 
school  boards,  certainly  they,  in  connection  with  their  county  superintendent,  w^ho  should 
himself  be  an  intelligent  man  in  order  to  occupy  that  position  in  his  county,  should  be 
able  to  make  proper  selections,  and  I  have  no  doubt  they  would  make  proper  selections 
of  the  books  in  the  future  as  they  have  done  in  the  past. 

The  gentleman  from  Bedford  (Mr.  Brown)  has  stated  that  the  city  educators  should 
have  the  right  to  control  the  selection  of  the  books.  1  want  to  ask  the  gentleman  from 
Bedford  why  he,  coming  from  the  county  of  Bedford,  as  he  does,  makes  this  distinction 
between  a  city  containing  five  thousand  people  and  his  county  of  Bedford,  with  a  very 
much  larger  population?  I  fail  to  understand  how  he  can  take  the  position  that  the  edu- 
cators in  a  city  of  five  thousand  inhabitants,  or  of  a  larger  population,  are  more  capable 
of  selecting  the  text-books  for  that  city  than  ihe  school  officials  of  his  county  are  capable 
of  doing  for  themselves. 

Mr.  Brown:  I  will  say  to  the  gentleman  that  1  was  originally  opposed  to  all  of  the 
latter  part  of  the  section  beginning  with  the  word  "Provided,"  and  was  in  favor  of  leaving 
everything  with  the  State  Board  of  Education, 

Mr.  Portlock:  It  appears  that  the  gentleman  from  Bedford  was  originally  in  favor 
of  that,  but  latterly  and  now  he  is  in  favor  of  entrusting  to  a  city  of  five  thousand  in- 
habitants what  he  is  not  willing  to  entrust  to  the  educators  of  his  own  county.  Now,  sir, 
I  must  confess  that  I  believe,  from  what  I  have  seen  of  Bedford  county  and  its  citizens, 
that  the  gentleman  did  not  mean  to  take  that  position  with  reference  to  his  own  people. 
In  fact,  sir,  I  am  aware  that  no  gentleman  in  this  body  guards  more  carefully  the  in- 
terests of  his  people  than  does  my  friend  Brown,  and  I  am  aware  that  he  did  not  intend 
any  such  conclusion  as  this  from  his  position  in  this  matter. 

Mr.  Chairman,  I  say  this  exception  in  the  case  of  counties  containing  more  than 
30,000  population  ought  to  be  conceded  in  view  of  the  statement  I  have  made  of  the 
condition  of  affairs  in  my  county.  Even  the  gentleman  from  Danville  (Mr,  Withers)  has 
agreed  heretofore  to  make  exceptions  in  the  case  of  counties  of  thirty  thousand,  in  his 
efforts  to  cut  down  expenses  and  offices. 

Mr.  Withers  The  gentleman  from  Danville,  though,  does  not  agree  to  the  exception 
this  time,  and  he  comes  from  a  county  with  four  thousand  less  people  than  Norfolk  and 
six  thousand  more  white  people  than  Norfolk. 

Mr.  Portlock:    The  gentleman  comes  from  a  city,  as  I  understand  it. 
Mr.  Withers:    And  he  hopes  that  that  city  will  be  included  within  a  like  rule,  pro- 
viding that  the  State  Board  of  Education  shall  control  its  text-books. 

Mr.  Portlock:  Mr.  Chairman,  the  gentleman  did  not  want  to  hear  me  through.  The 
gentleman  from  Danville  comes  from  a  city  very  much  smaller  than  the  county  of  Nor- 
folk, and  yet  the  city  of  Danville,  under  the  plan  here,  is  to  be  allowed  to  select  its  own 
text-books,  and  the  county  of  Norfolk,  with  a  very  much  larger  population,  is  to  be 
deprived  of  that  privilege.  It  is  this  very  injustice  of  which  I  complain.  I  hope,  Mr. 
Chairman  and  gentlemen,  that  the  smaller  counties  will  concede  this,  and  I  hope  the 
cities,  if  they  have  the  privilege,  will  not  undertake  to  deny  this  same  privilege  to 
counties,  at  least  of  the  size  of  thirty  thousand  or  more.  I  feel  that  it  is  important,  Mr. 
Chairman  and  gentlemen  of  the  Committee,  that  the  same  provision  should  apply,  for 
the  reasons  I  have  stated,  in  my  county.  There  we  cannot  be  subjected  to  the  same  pro- 
vision which  may  apply  to  the  entire  State  at  large.  We  cannot  adopt  the  same  pro- 
vision in  the  case  of  Norfolk  county  that  we  apply  to  the  smallest  counties  in  the  State, 
because  in  that  county  we  are  as  progressive  in  the  matter  of  public  education  and  we 
are  as  much  up  to  date  in  that  direction  as  any  community  in  the  Commonwealth,  In 
view  of  the  fact  that  we  have  now  and  are  to  continue  to  have,  higher  and  graded 
schools,  I  think  for  that  reason  alone  this  Committee  ought  to  see  the  propriety  and  the 
absolute  necessity  of  giving  us  different  provisions  from  those  provided  only  for  the 
smallest  counties  in  the  Commonwealth. 
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Mr.  Keezell:  Mr.  Chairman,  I  do  not  propose  to  make  a  speech  upon  this  question^ 
but  in  reply  to  the  proposition  of  the  gentleman  from  Norfolk  county  I  want  to  say  that 
1  represent  upon  this  floor  a  county  of  more  than  30,000  white  people,  and  I  do  not  want 
the  selection  of  the  school  books  put  in  the  hands  of  the  local  authorities  in  that  county. 

I  am  one  of  the  school  board  in  that  county,  and  I  want  it  distinctly  understood 
that  so  far  as  my  associates  upon  that  school  board  are  concerned  they  are  high-toned 
gentleman,  men  of  affairs,  men  who  have  at  heart  the  best  interests  of  the  schools,  but 
they,  like  myself,  are  not  experts  in  modern  educational  methods,  and  for  that  reason 
are  not  the  best  persons  to  select  up-to-date  books  and  appliances  for  our  modern  schools. 

Mr.  Quarles:  Will  the  gentleman  permit  me?  Have  you  good  teachers  in  your  county? 

Mr.  Keezell:    We  have  good  teachers  in  our  county. 

Mr.  Quarles:  Could  your  board  appoint  a  committee  of  teachers  who  would  be- 
capable  of  examining  and  selecting  school  books? 

Mr.  Keezell:  I  prefer  that  a  properly  constituted  board,  where  we  have  the  expe- 
rience of  the  best  educators  of  this  State,  shall  do  it  rather  than  that  the  teachers  in  the 
counties  shall  do  it. 

Although  the  board  of  trustees  of  the  county  does  consist  of  men  who  are  men  of 
affairs  and  men  who  have  the  best  interests  of  the  schools  at  heart,  they  are  not  experts 
along  the  line  of  text-books. 

I  know  that  the  board  in  my  county  will  measure  up  in  intelligence  and  in  interest 
in  the  public  schools  with  the  board  of  any  other  county  in  this  State.  Our  public  school 
system  measures  up  to  that  of  any  other  county.  We  have  in  our  county  more  than, 
twenty  graded  schools,  and  in  many  of  those  schools  young  men  are  prepared  to  take  a 
course  at  college  in  two  years,  and  yet  I  believe  that  a  properly  constituted  State  Board, 
of  Education  is  the  best  board  to  select  the  text-books  and  the  appliances  to  be  used  in 
those  schools. 

Mr.  Chairman,  I  do  not  want  to  have  a  lot  of  book  agent  perambulating  around  the 
county  of  Rockingham  and  using  their  devious  methods  in  undertaking  to  corrupt  the 
school  trustees  and  to  get  into  the  schools  of  that  county  their  particular  text-books.  If, 
as  has  been  suggested  upon  this  floor,  this  is  done,  and  I  am  not  prepared  to  deny  that  it 
is  attempted,  I  prefer  to  relieve  the  good  people  of  Rockingham  as  far  as  possible  from 
those  influences. 

I  will  give  you  an  illustration  along  the  line  pointed  out  by  some  gentleman  in  his 
remarks,  about  the  propriety  of  having  one  book  agent  pick  out  flaws  in  the  books  of  a 
rival  concern.  We  have  had  a  little  experience  in  Rockingham  along  that  very  line. 
Some  three  years  ago,  I  think  possibly  it  was,  the  representative  of  a  certain  book,  a 
geography,  came  to  the  county  of  Rockingham.  He  went  around  to  visit  the  various 
school  trustees  and  presented  the  claim  of  his  book.  He  picked  out  a  great  many  flaws 
in  the  book  that  was  used  by  the  school  authorities  of  that  county.  A  meeting  of  the 
school  board  was  assembled,  and  there  was  hurried  through  that  board  a  proposition  to 
adopt  the  book  proposed  by  this  concern.  Such  a  protest  came  up  from  the  patrons  of  the 
schools  of  the  county  that  the  superintendent  reconvened  the  board,  and  at  a  full  meet- 
ing, after  careful  consideration,  it  reconsidered  its  action  in  adopting  this  particular  book, 
which  had  been  adopted,  as  it  was  supposed,  after  a  great  many  flaws  had  been  found  in 
the  other  book. 

The  result  of  this  action  was  that  the  county  of  Rockingham  was  involved  in  a  law 
suit.  The  representatives  of  the  concern,  acting  under  a  law  passed  by  the  General 
Assembly  of  Virginia,  which  prohibited  a  change  in  text-books  oftener  than  once  in  four 
years,  brought  a  suit  to  enforce  the  contract  which  they  claimed  they  had  with  the  school 
authorities  of  Rockingham  to  put  their  series  of  geographies  into  the  schools. 

The  result  of  it  was  that  the  School  Board  had  to  defend  a  suit  in  the  Circuit 
Court  of  that  county,  a  suit,  however,  which  Judge  Letcher  decided  favorably  to  the 
school  authorities  upon  the  ground  that  the  text-books  had  not  passed  into  the  hands  of 
the  patrons,  and,  therefore,  the  School  Board  had  a  right  to  reconsider  its  action.  An 
appeal  was  taken  from  his  decision  to  the  Court  of  Appeals  of  Virginia,  and  there  the 
decision  of  Judge  Letcher  was  aftirmed  by  the  Court  of  Appeals. 
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That  is  one  of  the  difficulties  tliat  comes  from  picking  flaws  in  books  by  rival  con- 
cerns, and  there  is  no  manner  of  question  but  that,  after  a  careful  and  full  examination, 
one  must  conclude  that  the  geographies  which  were  then  used  and  are  now  used  in  Rock- 
ingham are  better  than  the  one  undertaken  to  be  forced  upon  those  school  authorities. 

I  want  to  leave  this  matter  in  the  hands  of  a  State  Board.  I  do  not  want  to  have 
temptations  brought  before  the  school  trustees,  who,  from  the  very  fact  that  they  are  not 
experts  along  that  line,  are  often  influenced — I  do  not  mean  improperly — by  these  shrewd, 
sharp  fellows  who  go  around  making  that  their  business  to  do  things  they  ought  not 
to  do. 

I  do  not  see  any  reason  for  making  an  exception  in  favor  of  cities.  I  believe  cities 
should  be  put  upon  the  same  plane  as  counties.  I  can  see  no  reason  why  we  should  go  to 
work  here  and  pick  out  a  board  of  experts,  a  board  which  all  of  us  are  willing  to  concede 
are  men  who  ought  to  be  trained  in  literary  affairs  and  in  school  affairs,  and  then  deny 
to  the  cities  any  of  the  advantages  of  the  supervision  of  that  board.  I  think  it  would  be 
making  a  discrimination  against  cities  and  in  favor  of  the  counties.  I  think  we  ought 
to  allow  the  board  to  have  the  same  sort  of  supervisory  influence  in  selecting  the  best 
and  most  modern  appliances  for  use  in  the  city  schools  that  we  give  them  as  to  the  county 
schools. 

I  can  see  no  logic  whatever  in  allowing  a  school  board  in  a  city  any  more  province 
in  the  selection  of  these  books  than  we  do  a  school  board  in  the  county.  I  do  not  know  so 
much  about  the  character  of  school  boards  in  cities,  but  I  take  it  they  are  made  up  very 
much  as  the  school  boards  in  the  counties  are,  of  business  men,  of  men  who  are  not 
experts  along  educational  lines,  good,  honest  men  who  want  to  do  right,  to  do  their  best, 
but  who  are  lacking  in  expert  knowledge  in  matters  concerning  the  schools. 

I  hope  that  the  report  of  the  commtitee  in  substance — I  am  not  wedded  to  the  lan- 
guage of  the  committee's  report — will  be  adopted,  and  that  we  will  not  make  an  excep- 
tion in  favor  of  the  counties  containing  more  than  30,000  or  any  other  number  of  popu- 
lation, nor  in  favor  of  the  city  schools,  but  leave  the  whole  matter  in  the  hands  of  this 
board  to  be  controlled  and  regulated  by  a  proper  regulation  of  the  board.  I  should  not 
object  to.  and  I  intend  to  vote  for,  the  amendment  of  the  gentleman  from  Richmond  city 
I  Mr.  Gordon),  because  i  think  that  leaves  the  whole  matter  in  the  hands  of  the  State 
Board.  1  think  it  is  probably  plainer  and  more  direct  than  the  recommendation  of  the 
committee,  and  in  no  wise  conflicts  with  it. 

]\Ir.  Mcllwaine:  Mr.  Chairman,  the  matter  of  granting  this  privilege  to  cities  has 
been  one  of  the  most  prominent  before  the  Committee  during  the  entire  session.  The 
very  morning  of  the  day  when  the  committees  were  announced  I  met  two  educators  of 
this  city  who  impressed  upon  me  most  earnestly  the  desirability  of  cities  in  the  Com- 
monwealth having  the  privilege  which  is  granted  them  in  this  report,  and  so  far  as  i 
have  heard  from  the  cities  there  has  been  but  one  opinion  on  the  subject. 

Now,  it  was  the  intention  of  the  committee,  I  am  sure,  to  grant  this  privilege  to  the 
cities  without  any  impediment  at  all.  and  I  do  not  think  it  was  ever  dreamed  that  the 
words  v-hich  are  objected  to  here,  at  the  close  of  sub-section  4,  '"subject  to  such  rules  and 
regulations  as  the  State  Board  shall  prescribe,"  would  interfere  with  the  cities  at  all.  It 
was  not  thought  that  there  would  be  any  primary  interference  on  the  part  of  the  Board  of 
Education  in  any  event,  but  that  tliis  would  furnish  that  supervision  of  the  board  which 
in  certain  cases,  as  has  been  shown  on  the  floor  this  morning,  might  be  of  great  import- 
ance and  of  immense  value.   That  was  the  opinion  which  the  committee  held. 

Now,  another  point  was  that  in  conference  with  the  city  boards  of  the  different 
cities  of  the  Commonwealth  the  State  Board  would  find  out  what  books  they  wanted, 
and  generally  they  would  have  the  same  books  in  the  different  cities  of  the  Common- 
wealth, and  they  could  make  contracts  for  them  and  get  them  at  a  much  cheaper  rate, 
and  thus  save  the  poor  people  in  the  cities  a  very  large  amount  of  money. 

There  is  one  suggestion  that  has  occurred  to  me  to-day  which  seems  to  be  of  some 
value  fl  believe  tliat  some  gentleman  on  the  other  side  suggested  it)  and  that  is  that 
wherever  a  city  board  has  introduced  a  book  which  is  hostile  in  its  teachings  to  the 
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welfare  of  the  State,  the  State  Board  shall  have  authority  to  eliminate  that  book.  I 
will  give  you  an  illustration. 

Mr.  Glass:    Would  it  not  have  authority  to  do  that  under  the  committee's  report? 

Mr.  Mcllwaine:  1  am  now  arguing  for  the  committee's  report,  sir,  as  hard  as  I  can. 
Listen  to  me.  (Laughter.) 

Mr.  Glass:    I  will  say  that  I  was  not  alone  in  the  belief  over  here  that  you  were  not. 

Mr.  Meredith:  1  want  to  understand  whether  by  the  language  of  the  fourth  sub-sec- 
tion, you  intend  to  allow  the  city  school  boards  to  make  the  selection  of  the  books  for 
themselves? 

Mr.  Mcllwaine:  Subject  to  such  rules  and  regulations  as  may  be  adopted.  That  was 
the  idea. 

Mr.  Meredith:  Then  I  shall  have  to  vote  against  the  committee's  report  in  this  par- 
ticular. 

Mr.  Mcllwaine:  That  w^as  the  idea  of  the  committee  unquestionably,  subject,  how- 
ever, to  these  rules  and  regulations. 

I  was  going  to  give  an  illustration  as  to  how  it  might  be  necessary  in  some  cases 
for  the  State  Board  to  intervene  and  to  say  that  such  and  such  a  book  should  not  be 
taught  in  the  schools.  Gentlemen  will  recollect  that  some  three  or  four  or  five  years  ago 
there  were  introduced  by  some  means,  I  do  not  know  what,  some  histories  into  the  State 
schools  that  were  found,  on  investigation,  to  be  very  offensive.  It  might  happen  some- 
times that  a  city  board  m.ight  be  composed  of  individuals  who  were  hostile  in  sentiment 
to  the  people  of  this  State  in  reference  to  certain  transactions  about  the  war,  and  they 
might  introduce  certain  books  that  would  malign  the  ancestors  of  the  children  who 
attend  the  schools,  and  they  might  think  they  were  doing  right.  There  are  two  cities  in 
this  State  where  that  might  possibly  occur;  certainly  one  city.  If  any  such  thing  ever 
did  occur,  the  State  Board  of  Education  would  have  the  right  to  come  in  and  expel  such 
a  book.  It  has  a  supervisory  power  which  is  one,  I  think,  sir,  of  real  value.  When  I . 
first  looked  at  it  I  did  not  think  there  was  much  in  it.  As  to  its  offering  any  impedi- 
ment, I  do  not  believe  it  will  ever  do  that  at  all. 

Mr.  Meredith:  Mr.  Chairman,  I  would  not  say  a  word  except  that  I  feel  that  I  am 
in  some  antagonism  to  the  representatives  of  some  of  the  other  cities  of  the  Common- 
wealth. On  yesterday  when  I  said  that  I  hoped  the  words  "subject  to  such  rules  and 
regulations  as  the  State  Board  of  Education  shall  prescribe"  would  not  be  stricken  out,  I 
further  stated  that  I  was  willing  to  let  the  balance  of  that  clause  stay  in,  beginning  with 
the  word  "provided."  I  did  so  under  the  impression  that  the  State  Board  of  Education 
would  have  absolute  control  of  approval  or  disapproval  of  books  selected  by  city  school 
boards;  and  I  would  not  have  agreed  to  the  sentences  as  now  framed  except  upon  the 
theory  that  there  would  be  the  power  of  approval  or  disapproval  by  the  State  Board  of 
Education. 

When  I  was  asked  by  one  gentleman  what  difference  there  was  between  the  counties 
and  the  cities,  I  could  think  of  none  except  perhaps  in  some  different  class  of  books, 
because  of  the  length  of  the  sessions  and  the  different  grades  of  the  schools. 

Now,  it  has  been  pointed  out  on  this  floor  that  there  are  many  counties  in  this  State 
which  have  graded  schools  and  have  long  sessions  for  their  public  schools,  and  that  they 
are  excluded.  Why  they  should  be  excluded  I  submit  I  cannot  undertake  to  explain, 
because  I  do  not  knov/.  But  I  do  earnestly  urge  upon  this  body  that,  while  there  may  be 
some  reason  for  a  distinction  because  of  the  length  of  term  and  the  different  character 
of  the  books  they  use,  yet  it  is  no  reason  sufficient  to  run  the  danger  that  you  run  ia 
allowing  the  local  boards  of  citys  to  have  the  control  in  saying  what  books  shall  be  used. 

What  is  your  system^?  Your  system  is  that  we  will  not  trust  the  local  boards.  We 
have  a  high  board  for  this  purpose,  a  board  composed  of  educators  and  men  of  high  intel- 
ligence, and  we  select  them  because  we  believe  they  can  determine  best  what  books  shall 
be  used  in  the  public  school  system  of  this  State.    Is  not  that  your  general  system? 

What  are  the  reasons  of  it?  There  are  two.  One  is  because  of  the  character  of  the 
board,  and  the  other  is  because  you  lack  confidence  in  the  subordinate  boards.  You  fear 
that  the  constant  efforts  upon  them  of  men  who  are  willing  to  corrupt  them  will  result  in 
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tlier  yielding  lo  the  lemptation  to  which  they  may  be  subjected.  You  know  that  is  the 
reason  of  the  general  system  you  have  adopted  here.  But  pray  tell  me  why  should  you 
excel t  cities  from  that? 

Some  gentlemen  has  said  that  the  members  of  the  city  boards  are  more  intellectual, 
that  they  have  had  more  experience  with  respect  to  books  and  the  character  of  their 
binding  and  ail  that,  and  that  they  are  a  little  higher  character  of  men.  I  assure  you  it  is 
gross  flattery.  There  is  no  more  distinction  between  the  county  boards  and  the  boards 
of  some  of  the  cities  in  regard  to  the  intelligence  of  their  members  than  there  is  with 
regard  to  the  average  intelligence  of  a  county  and  the  average  intelligence  of  a  city. 

There  is  no  more  reason  why  you  should  trust  them,  and  there  is  just  as  much 
reason  why  you  should  not  trust  them;  I  say  there  is  more  reason  why  you  should  not. 
trust  them,  acting  upon  the  theory  that  the  man  is  more  apt  to  fall  who  is  more  frequently 
subjected  to  temptation.  City  life  does  subject  us  to  temptations  to  which  gentlemen  in 
counties  are  not  subjected.  AVe  are  more  apt  to  fall,  because  we  are  more  frequently  sub- 
jected to  these  things  than  you  gentlemen  are. 

Therefore,  as  a  matter  of  principle,  when  you  go  to  lay  down  a  plan  and  system  that, 
you  will  be  guided  by.  certainly,  under  those  circumstances,  where  it  is  more  dangerous, 
I  insist  that  you  should  not  violate  that  system  upon  the  theory  that  you  propose  to 
except  cities  on  the  ground  that  they  can  be  trusted  and  the  counties  cannot  be. 

Therefore.  I  agree  with  the  gentleman  from  Rockingham  that  there  is  no  earthly 
reason  why  there  should  be  any  distinction  made  here,  and  if  the  meaning  of  the  lan- 
guage is  such  as  is  put  upon  it  by  the  chairman  of  the  Committee  on  Education.  I 
earnestly  urge  that  the  amendment  as  offered  by  the  gentleman  from  Richmond  ( :\Ir. 
Gordon)  be  adopted;  namely,  that  this  shall  be  a  uniform  system,  and  that  the  city 
boards  shall  not  have  any  more  trust  put  in  them  than  we  give  to  the  county  boards, 
and  that  the  city  children  shall  be  protected  just  as  the  county  children  are  protected, 
because  I  assure  you  we  need  just  as  much,  if  not  more,  protection. 

Xow,  I  know  that  there  are  gentlemen  on  this  floor  who  live  in  cities  who  can  claim 
that  they  have  good  school  boards,  and  they  may  have  them,  but  will  any  man  on  this 
floor  who  comes  from  a  city  dare  to  say  he  does  not  fear  the  political  cormption  of  a 
city?  If  so.  he  shuts  his  eyes  to  what  has  happened  in  other  cities  in  this  State,  and 
perhaps  in  his  own  city,  not  applicable,  perhaps,  to  the  school  board,  but  some  other 
thing  in  the  city.  I  say  the  possibility,  yes  the  probability,  of  these  city  school  boards 
being  corrupted  overcomes  any  idea  that  there  is  a  difference  in  books  or  a  difference 
in  systems  that  would  require  you  to  let  the  city  school  boards  stand  upon  a  different 
footing  from  county  boards.  If  you  propose  to  let-  the  county  boards  do  it,  then  let  the 
city  boards  do  it,  but  I  8sk  that  Richmond  be  excepted  under  all  circumstances,  because 
I  am  pleading  here  for  what  I  believe  to  be  to  the  benefit  of  the  school  children  of  this 
State.  They  should  be  protected  from  having  such  a  condition  of  afl'airs  forced  upon 
them,  sometimes  by  corruption  and  sometimes  by  ignorance. 

I  want  the  men  who  pick  out  the  books  for  the  city  children  to  be  of  as  high  order 
as  those  who  select  the  books  for  the  county  children.  I  do  not  vs-ant  it  to  be  done  by 
men  who  not  only  are  not  edticated,  but  who  are  absolutely  ignorant,  as  some  of  our 
school  board  members  are.  No  man  would  any  more  think  of  selecting  some  of  the 
men  who  manage  the  school  board  of  our  town  to  educate  children  than  he  would  think 
of  picking  one  of  them  for  the  President  of  this  body,  or  just  as  readily  as  he  would. 
Yet  they  are  the  men  who  are  managing  our  school  board.  There  are  able  men  on  that, 
board.  I  do  not  want  to  say  a  word  against  some  of  them.  Some  of  them  are  of  high 
character  and  intelligence,  but  there  are  men  on  that  board  who  are  not  fit  to  be  there, 
and  ought  not  to  be  there,  and  yet  you  propose  to  turn  over  the  education  of  children, 
not  of  men,  who  can  protect  themselves,  but  of  children,  to  these  local  boards  who  shall 
have  the  say  as  to  what  shall  be  the  method  of  teaching  and  what  education  the  children 
shall  have.  I  appeal  to  you  not  to  do  it.  I  do  not  care  how  safe  some  cities  are  at  pres- 
ent.   The  danger  lies  in  the  future,  and  I  appeal  to  this  Committee  to  put  upon  the 
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cities  the  same  line  of  protection  that  it  gives  to  the  counties,  and  that  you  will  have 
our  books  selected  by  the  highest  order  of  men  you  can  get,  in  order  to  promote  public 
education  in  this  State. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  offered  by  the  gen- 
tleman from  Petersburg  (Mr.  Hamilton)  to  strike  out  in  sub-section  4  all  after  the  word 
"schools"  in  the  26th  line,  the  language  to  be  stricken  out  being  as  follows: 

Subject  to  such  rules  and  regulations  as  the  State  Board  of  Education  shall  prescribe. 

The  amendment  was  rejected,  there  being  on  a  division — ayes,  17;  noes,  42. 

The  Chairman:  The  question  before  the  Committee  now  is  on  agreeing  to  the 
amendment  offered  by  the  gentleman  from  Norfolk  (Mr.  Portlock),  which  the  Secretary 
will  read. 

The  Secretary:  After  the  word  "more,"  in  line  25  of  sub-section  4,  it  is  proposed 
to  insert: 

And  of  counties  of  a  population  of  thirty  thousand  or  more. 
The  amendment  was  rejected. 

The  Chairman:  The  question  now  is  on  the  substitute  offered  by  the  gentleman 
from  Richmond  city  (Mr.  Gordon),  which  the  Secretary  will  state,  it  being  a  substitute 
for  the  entire  sub-section. 

The  Secretary:  It  is  proposed  to  strike  out  the  sub-section  and  to  insert  in  lieu 
thereof  the  following: 

It  shall  control  and  regulate  the  selection  of  text-books  and  educational  appliances 
for  use  in  the  public  free  schools  of  the  State. 

Mr.  Brown:  Mr.  Chairman,  I  simply  wish  to  say  one  word.  This  committee's  report 
T)laces  the  absolute  responsibility  upon  the  State  Board  of  Education  for  the  selection 
for  the  counties.  I  do  not  think  the  counties  want  the  whole  matter  reopened,  and  we 
also  thought  we  were  giving  the  cities  really  in  substance  what  they  asked  and  wanted. 
I  hope,  from  my  standpoint  certainly,  that  the  Committee  will  vote  down  the  substitute 
offered  by  the  gentleman  from  Richmond. 

Mr.  Glass:  Mr.  Chairman,  I  hope  the  Committee  will  not  forget  the  fact  stated  yes- 
terday that  your  Educational  Committee  has  simply  followed  experience  and  followed 
largely  the  present  statutory  law  of  the  State,  which  has  proved  satisfactory,  in  giving 
the  cities,  which  pay  four-fifths  of  the  costs  of  their  schools  and  all  of  the  costs  of  their 
liigher  schools,  the  right  to  make  their  own  selection. 

The  principal  change  made  by  your  Committee  on  Education  is  this:  That  whereas 
the  statutes  of  the  State  now  give  those  cities  the  unrestricted  right  to  make  those  selec- 
tions, your  committee  provides  that  those  selections  shall  be  made  subject  to  the  rules 
and  regulations  of  the  State  Board.    That  is  the  material  change. 

Mr.  Wysor:  Mr.  Chairman,  I  hope  the  Committee  will  follow  the  sound  reasoning 
of  the  gentleman  from  Richmond  (Mr.  Meredith),  and  put  cities  and  counties  all  under 
•one  system. 

Mr.  Pollard:  Lest  the  statement  of  my  colleague  (Mr.  Mieredith)  should  be  consid- 
ered to  be  the  sentiment  of  those  engaged  in  educational  work  in  the  city  of  Richmond, 
I  should  like  to  say  that,  as  a  member  of  the  Committee  on  Education,  I  made  it  my 
business  to  ascertain  what  was  the  sentiment  of  those  engaged  in  educational  work  in 
this  city,  and,  so  far  as  I  have  been  able  to  find,  it  is  the  unanimous  opinion  of  our  edu- 
cators that  it  would  be  a  serious  blow  to  the  public  school  system  of  this  city  if  the 
Tight  to  select  the  text-books  was  taken  and  given  to  a  central  board. 

Mr.  Barbour:  Would  it  not  be  possible,  and  within  the  power  of  the  board,  under 
the  substitute  of  the  gentleman  from  Richmond,  to  give  this  power  to  the  boards  just  as 
Jt  is  at  present? 
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:\Ir.  Pollard:  It  would  be  within  their  power,  but  we  want  it  put  down  in  a  certain 
manner  in  the  Constitution,  so  that  there  will  be  no  doubt  about  it. 

Mr.  Wysor:  May  I  ask  a  question?  How  is  it  that  you  and  the  gentleman  from 
Richmond  (Mr.  Meredith),  both  living  in  the  city  of  Richmond,  have  such  different 
opinions  as  to  the  effect  of  the  passage  of  the  amendment? 

Mr.  Pollard:  I  cannot  answer  that.  I  suppose  the  reason  is  that,  being  on  the 
Committee  on  Education,  I  made  it  my  business  to  find  out  what  the  educators  of  Rich- 
mond thought  on  the  subject. 

Mr.  Westcott:  I  am  not  going  lo  inflict  you  gentlemen  with  a  speech.  Please  be 
assured  of  that.  I  merely  want  to  say,  in  favor  of  the  proposition  advocated  and  moved 
by  the  gentleman  from  Richmond  (Mr.  Gordon),  that  in  the  county  of  Accomac  we  also 
have  high  schools,  where  the  percentage  of  costs  is  contributed  by  the  cities  and  towns 
in  which  those  schools  are  located,  and  if  you  were  simply  to  discriminate  in  favor  of 
cities  it  would  give  to  the  city  high  schools  a  right  which  at  the  same  time  you  would 
deny  to  other  schools  of  equal  merit  and  of  exact  equality  of  situation.  I  do  hope  that 
the  Committee  will  vote  with  the  proposition  of  the  gentleman  from  Richmond  (Mr. 
Gordon). 

Mr.  Cameron:  Assuming  it  is  proper  that  the  cities  have  this  right,  and  that  it  is 
necessary  for  the  success  and  continuance  of  their  present  successful  school  system, 
why  should  that  right  be  denied  to  cities  because  counties  in  the  condition  in  which  you 
represent  accurately  Accomac  to  be  do  not  ask  that  they  be  placed  in  the  same  attitude? 

Mr.  Westcott:  In  response  to  the  gentleman's  interrogatory  I  will  say  that  the 
assumption  he  makes  is  his  own  and  not  mine.  I  cannot  conceive  it  possible  that  any 
such  calamitous  consequences  would  ensue  to  the  city  schools  if  the  power  of  selection 
were  lodged  in  a  board  of  the  character  of  the  one  we  propose  to  lodge  it  in. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  offered  by  the  gen- 
tleman from  Richmond  {yiv.  Gordon). 

The  amendment  was  rejected,  there  being  on  a  division — ayes,  28:  noes,  38. 

The  Chairman:    Is  there  any  further  amendment  to  sub-section  4? 

Mr.  Pettit:  I  desire  to  offer  an  amendment.  I  think  I  offered  it  some  time  ago, 
though  no  record  was  made  of  it.  It  was  one  of  the  first  amendments  proposed  to  this 
section.  I  desire  now  to  call  attention  to  it,  as  no  record  has  been  made  of  it,  in  order 
That  it  shall  be  made. 

It  is  to  insert  after  the  word  "more,"  in  the  2.5th  line,  sub-section  4,  section  4: 

And  the  county  school  boards. 

I  want  to  place  the  county  school  boards  on  the  same  platform  exactly  that  the  city 
school  boards  occupy. 

I  have  not  heretofore  stated  the  fact,  but  I  believe  that  in  the  county  of  Fluvanna 
perhaps  the  first  graded  school  in  the  State  was  established.  I  do  not  desire  to  detain 
the  Committee  by  any  remarks  upon  this  amendment,  but  ask  them  to  bear  in  mind 
what  has  just  forcibly  fallen  from  the  lips  of  the  delegate  from  Richmond  city. 

There  is  no  reason  in  the  world  for  the  suggestion  that  the  school  boards  of  the 
counties  are  less  capable  of  electing  their  books  than  are  the  school  boards  of  the  cities. 
There  Is  no  reason  in  the  world,  and  none  can  be  suggested,  for  supposing  that  they 
are  more  easily  to  be  approached  by  any  fraudulent  efforts  than  are  the  school  boards  in 
the  cities.  I  believe  that  the  school  boards  in  the  counties,  without  knowing  anything 
as  to  the  composition  of  them  except  in  my  own  county,  are  composed  of  honest  men, 
men  who  are  not  liable  to  be  controlled  in  any  way  in  their  conduct  by  fraud,  and  that 
they  are  sensible  men  also.  Now,  I  do  not  see  why  the  same  privilege  should  not  be 
extended  to  the  counties  as  to  the  cities  in  this  respect. 

The  Chairman:    The  question  is  on  agreeing  to  the  amendment  proposed  by  the 
gentleman  from  Fluvanna. 
;         The  amendment  was  rejected. 
75 — Const.  Debs. 
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Mr.  Cameron:  I  simply  wish  to  make  an  inquiry  of  the  chairman  of  the  committee 
as  to  the  meaning  of  the  word  "appliances."  How  far  would  it  reach?  Would  it  apply 
to  furniture,  desks,  inkstands? 

Mr.  Mcllwaine:  I  think  so — maps  and  globes  and  school  desks  and  everything  that 
is  used  about  a  school-house,  I  think. 

Mr.  Cameron:  It  would  be  a  great  invasion  of  the  local  rights  of  the  people  for  a 
State  board  of  educators  to  interfere  in  the  matter  of  tables  and  chairs,  water  buckets, 
and  such  articles  as  those.  I  think  educational  appliances,  perhaps,  such  as  maps,  charts 
and  globes,  should  be  covered. 

Mr.  Glass:  I  will  say  to  my  friend  from  Petersburg  that  if  he  will  read  the  first 
part  of  the  fourth  section  he  will  see  that  by  natural  inference  the  word  "appliances" 
there  may  be  referred  to  the  word  "appliances"  above.  It  says  "it  shall  select  text-books 
and  educational  appliances  for  use  in  the  public  free  schools." 

Mr.  Cameron:  That  is  entirely  satisfactory.  I  merely  desired  to  know  that  it  did 
not  go  further. 

The  Chairman:  Is  there  any  further  amendment  to  this  sub-section?  If  not,  the 
Secretary  will  read  sub-section  5. 

Fifth.  It  shall  appoint  a  board  of  directors  consisting  of  five  members,  in  which 
shall  be  vested  the  management  of  the  State  Library  and  the  appointment  of  a  librarian 
and  other  employees  therefor,  subject  to  such  rules  and  regulations  as  the  General 
Assembly  shall  prescribe. 

Mr.  Mcllwaine:  Mr.  Chairman,  this  sub-section  is  entirely  new.  It  is  believed  that 
if  the  suggestion  of  the  committee  shall  be  approved  by  the  Convention  a  very  great  im- 
provement will  be  made  in  the  management  of  the  Library. 

As  I  stated  in  a  few  words  the  other  day,  the  Library  is  at  present  not  under  good 
management.  This  is  not  said  by  gentlemen  who  are  hostile  to  it,  but  by  the  Librarian 
himself.  There  are  needed  very  great  improvements  for  the  safe-keeping  of  what  they 
have  and  for  the  enlargement  of  the  Library. 

I  have  never  heard  any  objection  to  this  provision,  that  a  board  of  directors,  con- 
sisting of  five  members,  shall  be  appointed  by  the  State  Board  of  Education,  in  which 
shall  be  vested  the  management  of  the  State  Library,  and  the  appointment  of  a  Librarian 
and  other  employees  therefor,  subject,  however,  to  the  regulation  of  the  General 
Assembly. 

Mr.  Keezell:  It  seems  to  me  that  as  all  provisions  for  rules  and  regulations  are 
subject  to  the  General  Assembly,  that  phrase  is  unnecessary  and  ought  not  to  be  put  at 
the  end  of  this  sub-section.  It  ought  either  to  go  in  at  the  end  of  the  other  provision  or 
be  omitted  here. 

I  will  state  that  I  consulted  with  a  lawyer  here,  in  whose  judgment  I  have  the 
greatest  confidence,  and  he  thinks  there  is  no  question  but  that  the  rules  and  regulations 
in  all  these  sections  are  intended  to  be  under  the  General  Assembly. 

Mr.  Mcllwaine:    They  are. 

Mr.  Keezell:  Therefore,  it  seems  to  me  that  it  is  not  necessary  to  repeat  those 
words.  By  leaving  them  out  in  one  sub-section  and  putting  them  in  another  it  would 
look  as  though  it  was  intended  to  apply  them  only  to  certain  part,-:;  of  the  section. 

Mr.  Lindsay:  I  offer  a  substitute  for  the  fifth  sub-section,  and  I  am  influenced 
largely  in  the  matter  by  the  suggestion  of  the  Librarian  himself.  He  thinks,  if  I  quote 
him  correctly, ,  that  the  Librarian  is  an  unnecessary  office,  and  he  has  very  much  the 
same  opinion  about  the  Library  itself. 

The  object  of  my  own  amendment  is  to  put  the  Library  in  the  hands  of  the  Superin- 
tendent of  Public  Instruction,  and  to  make  him  ex-officio  Librarian,  which  would  be,  in 
my  judgment,  not  only  in  the  interest  of  economy,  but  in  the  interest  of  a  better  dis- 
charge of  the  duties  of  the  position.    In  place  of  the  sub-section  I  offer  the  following: 
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It  shall  have  the  control  and  the  management  of  the  State  Library,  subject  to  such 
rules  and  regulations  as  the  General  Assembly  shall  prescribe,  and  the  Superintendent 
of  public  instruction  shall  be  ex-o/ficio  librarian.  ,  , 

Mr.  Withers:  I  should  like  to  suggest  to  the  distinguished  member  from  Wise  (Mr. 
Ayers)  that  the  enactment  of  this  sub-section  would  destroy  one  of  the  onerous  duties 
connected  with  Secretary  of  the  Commonwealth,  which  were  so  ably  summed  up  by  him 
the  other  day. 

Mr.  Ayers:  Mr.  Chairman,  this  sub-section  was  before  the  Committee  on  Public 
Institutions  and  Prisons,  and  at  that  time  there  was  no  provision  subjecting  it  to  such 
rules  and  regulations  as  the  General  Assembly  shall  prescribe.  That  committee,  with 
that  addition,  approved  of  the  provision  and  sent  it  back  to  the  Committee  on  Education, 

For  my  part,  I  am  satisfied  that  this  board  will  be  a  great  improvement  over  the 
present  management  of  the  State  Library.  It  has  been  asleep  for  many  years.  I  believe 
this  board  will  infuse  new  energy  and  life  into  the  Library  and  bring  it  in  touch  with 
the  educational  institutions  of  the  State.  It  will  also,  by  reason  of  its  reports  made  to 
the  proper  officers,  give  the  General  Assembly  full  information  as  to  the  expenditure  of 
the  mysterious  Library  fund,  which  should  have  increased,  in  my  judgment,  the  efficiency 
of  the  State  Library  very  much  within  the  last  few  years.  It  seems  that  there  has  been 
a  lack  of  management.  It  has  just  been  permitted  to  exist.  There  has  been  a  lack  of. 
management,  a  lack  of  efficiency,  no  particular  head  to  purchase  books  or  to  bring  it  im 
touch  with  these  institutions  and  with  the  public. 

I  most  heartily  favor  this  amendment,  although  it  may  relieve  the  Secretary  of  the 
Commonwealth  of  one  of  his  onerous  duties. 

Mr.  Pollard:  Mr.  Chairman,  I  hope  the  amendment  of  the  gentleman  from  Char- 
lottesville (Mr.  Lindsay)  will  not  be  adopted.  I  would  have  the  Committee  bear  in 
mind  that  this  recommendation  comes  from  a  committee  which  is  unanimous  upon  this 
proposition.  Not  only  has  the  Committee  on  Education  considered  this  matter,  but  the 
Committee  on  Public  Institutions  has  also  considered  it,  and  I  understand  that  it  has 
unanimously  endorsed  the  proposition. 

We  have  here  in  our  Library  building  a  Library  which  is  estimated  to  be  worth 
$200,000,  and  it  has  been  well  said  that,  as  it  stands  now,  it  is  the  most  worthless  piece 
of  property  the  State  has.  It  is  because  of  the  lack  of  management  in  that  institution. 
It  is  because  the  management  of  the  institution  has  been  entrusted  to  a  committee  of 
the  General  Assembly,  the  members  of  which  have  resided  at  far  distant  places  and  have 
come  here  only  once  in  two  years.  As  at  present,  the  Librarian  is  under  the  appoint- 
ment of  the  Secretary  of  the  Commonwealth.  There  is  no  permanent  board  charged 
with  making  the  Library  efficient  and  making  it  valuable  to  the  State. 

I  hold  in  my  hand  one  of  the  advance  sheets  of  the  report  of  the  United  States 
Commissioner  of  Education,  in  which  is  discussed  the  relation  of  the  public  library  to 
the  public  school.  I  find  from  that  report  that  all  over  this  country  it  is  the  opinion  of 
advanced  educators  that  public  libraries  can  be  made  of  great  value  to  the  public  school 
system  of  a  State.  As  at  present  no  one  can  use  the  books  in  the  State  Library  but  the 
State  officials. 

We  have  there  a  great  educational  plant,  as  it  were,  which  is  of  no  value  to  the 
public  at  all.  If  we  put  it  under  the  control  of  a  board  appointed  by  the  State  Board  of 
Education,  I  believe  the  State  Library  and  the  public  schools  of  the  State  can  be  brought 
into  one  educational  system,  and  that  the  Library  can  be  made  of  immense  value  to  the 
public  schools  of  this  State  and  a  real  educational  factor.  . 

If  the  amendment  of  the  gentleman  from  Charlottesville  is  adopted,  it  will  put  this 
ciuty  in  the  hands  of  the  Superintendent  of  Public  Instruction,  who  already  has  more 
■than  he  can  attend  to.  There  should  be  some  particular  board  to  attend  to  this  matter. 
jThere  should  be  a  Librarian.  We  have,  as  I  said,  a  Library  with  $200,000  worth  of 
'Oooks,  and  still  it  is  proposed  not  to  have  an  officer  charged  with  making  that  Library 
m  educational  factor  in  the  State. 

I  believe  it  is  absolutely  necessary  to  have  a  Librarian.  At  present  the  salary  is 
|>nly  $1,200.    I  believe  that  if  the  office  is  abolished  and  the  amendment  of  the  gentle- 
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man  from  Charlottesville  adopted,  it  will  be  no  improvement  over  the  present  plan,  ' 
because  the  Superintendent  of  Public  Instruction  already  has  his  hands  full  and  he  has 
no  time  to  spend  in  making  the  Library  efficient. 

Mr.  Lindsay:  Mr.  Chairman,  I  am  not  going  to  argue  the  question  at  all,  but  it 
seems  to  me  the  gentleman  from  Richmond  (Mr.  Pollard)  has  given  the  very  reason 
why  the  Library  should  be  controlled  directly  by  the  State  School  Board. 

The  Library  at  present  is  worthless  to  the  State  as  a  library.  It  is  a  local  institu- 
tion, used  to  a  very  limited  extent  by  the  people  of  Richmond.  I  had  in  view  the  very 
object  the  gentleman  from  Richmond  seeks  to  attain — namely,  to  bring  this  Library  in 
close  contact  with  the  public  school  system  of  Virginia.  I  cannot  conceive  why  the 
committee  should  insist  on  the  State  School  Board  delegating  their  authority  to  five 
other  men  when  they  have  the  authority  within  themselves  to  exercise  control  over  the 
Library. 

.1  must  submit  that  the  gentleman's  remarks  are  in  thorough  accord  with  the  very 
object  I  seek  to  attain  in  my  amendment,  and  there  is  nothing  in  the  amendment  out  of 
harmony  with  the  report  of  the  committee. 

Mr.  Pollard:  Mr.  Chairman,  may  I  call  the  gentleman's  attention  to  the  fact  that 
the  State  Board  of  Education  is  to  be  composed  of  the  heads  of  the  various  institutions 
scattered  over  the  State?  They  will  not  only  have  their  duties  on  the  State  Board  of 
Education  to  perform,  but  they  will  have  their  duties  in  the  institutions  over  which  they 
preside.  They  cannot  pay  that  attention  to  the  State  Library  here  in  Richmond  which 
the  institution  deserves.  The  objection  to  having  them  as  the  controlling  body  would  ' 
be  the  same  objection  which  now  applies  to  the  committee  of  the  General  Assembly  who 
controls  that  institution.    They  are  scattered  over  the  State. 

Mr.  Lindsay:    Does  not  the  gentleman  see  an  advantage  in  the  very  fact  that  they  j 
,  are  scattered  over  the  State?    It  is  proposed  by  the  committee  to  appoint  a  committee  ' 
in  Richmond  who  would  not  feel  any  special  interest  in  the  different  sections  of  the 
State.    The  very  fact  that  they  are  scattered  over  different  sections  of  the  State  will  j 
interest  the  different  sections  in  the  Library  as  they  are  not  at  present  interested.    So  | 
you  will  continue  the  very  thing  that  you  object  to  now;  that  is,  that  it  is  simply  a 
local  institution  used  by  this  locality  and  not  used  for  the  benefit  of  the  several  sections 
of  the  State. 

Mr.  Pollard:    It  seems  to  me  the  very  fact  that  some  of  them  are  hundreds  of  miles  j 
away  from  the  Library  makes  it  impossible  for  them  to  exercise  any  supervision  over  [ 
the  Library.    At  the  same  time,  the  State  Board  of  Education  having  the  appointment 
of  this  board,  they  will  appoint  men  who  v/ill  bring  the  Library  into  touch  with  the  pub- 
lic school  system.  j| 

Mr.  Flood:  I  should  like  to  have  some  gentleman  tell  me  how  the  citizens  of  Vir-  j 
ginia  could  get  any  more  use  of  the  Library  under  the  control  of  this  board  than  they  h 
do  at  the  present  time.  I ' 

Mr.  Pollard:  I  will  answer  the  question.  There  are  a  great  many  States  in  the  |j 
Union  which  have  a  system  by  which  the  teachers  and  students  in  the  high  schools, 
universities,  and  colleges  of  the  State  can,  under  certain  rules  and  regulations,  get  books 
out  of  the  State  Library  by  making  a  deposit  of  their  value,  providing  the  book  is  such 
a  book  as  can  be  replaced.  These  books  are  sent  all  over  the  State  and  used  in  the 
educational  institutions.  1  believe  that  in  other  States  where  this  method  has  been  || 
adopted  it  has  proved  to  be  of  vast  educational  value. 

Mr.  James  W.  Gordon:     Before  the  gentleman  from  Richmond  takes  his  seat  I  j 
should  like  to  have  him  advert  to  the  advantage  which  I  know  he  believes  this  pro- 
vision would  secure  to  the  people  of  Virginia  in  the  form  of  giving  them  information 
from  the  State  Library  on  various  topics  such  as  is  furnished  by  other  State  libraries. 
He  has  not  mentioned  that,  and  I  think  it  is  a  very  important  feature. 

Mr.  Pollard:  I  will  say  in  reply  to  my  colleague  that  upon  examining  the  system 
upon  which  the  libraries  in  some  States  are  run,  notably  in  New  York,  any  citizen  of 
New  York,  or,  for  that  matter,  any  citizen  of  the  United  States,  can  write  to  the  Library 
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and  get  the  bibliography  on  any  particular  subject.  The  Librarian  is  charged  with  fur- 
nishing information  to  the  citizens  of  the  State  with  reference  to  books  and  their  con- 
tents. 

Mr.  Flood:  I  should  like  to  ask  the  gentleman  who  is  going  to  pay  to  have  this 
done?   Is  the  citizen  going  to  pay  it  or  is  the  State  going  to  pay  it? 

Mr.  Pollard:  I  will  state  to  the  gentleman  that  I  believe  the  present  Librarian  has 
sufficient  time  to  attend  to  it.  I  do  not  believe  that  the  dtities  as  now  performed  by 
him  are  especially  onerous.  I  believe  he  could  perform  other  duties  wrili  the  same  pay 
and  make  the  Library  much  more  beneficial  to  the  State. 

Mr.  Dunaway:  IMr.  Chairman,  in  regard  to  this  question  of  pay  the  report  of  the 
committee  says  not  a  single  word.  Of  course,  we  all  know  that  what  is  not  prohibited 
in  the  State  Constitution  to  the  General  Assembly  the  General  Assembly  in  its  discre- 
tion may  do.  As  nothing  has  been  said,  the  whole  matter  will  be  left  in  the  discretion 
of  the  General  Assembly.  If  they  choose  to  pay  these  five  gentlemen  who  are  to  be 
appointed,  let  them  do  so,  and  for  one  I  would  be  willing  they  should  pay  as  much  as 
may  be  necessary  for  the  proper  management  of  the  Library. 

I\Ir.  Flood:  ^Ir.  Chairman,  I  do  not  think  the  gentlemen  of  this  committee  could 
have  considered  where  they  are  going  in  the  adoption  of  this  provision.  It  just  means 
the  multiplication  of  from  five  to  ten  more  officers  in  this  Commonwealth  to  draw 
money  out  of  the  State  treasury.  I  take  it,  when  these  gentlemen  are  appointed,  the 
first  thing  they  will  do  will  be  to  come  to  the  General  xVssembly  and  ask  for  an  appro- 
priation to  pay  them  for  the  work  they  do  here,  or  to  pay  their  expenses. 

Mr.  Dunaway:    They  ought  to  have  it. 

Mr.  Flood:  The  gentleman  says  they  otight' to  have  it.  I  say  they  ought  to  be  paid 
if  they  are  going  to  do  anything,  and  if  the3^  do  not  get  any  pay  they  will  not  render  any 
efficient  service.  It  is  proposed  to  have  five  more  men  to  draw  money  out  of  the  treas- 
ury of  the  State.  Then  it  is  proposed,  as  I  understand  the  gentleman  from  Richmond, 
to  have  a  lot  of  stenographers  and  secretaries  in  the  Library  building  to  write  informa- 
tion to  everybody  in  the  Commonwealth  Avho  chooses  to  write  to  the  Library  to  get  it, 
and  it  means  instead  of  this  Convention  reducing  officers  we  are  at  every  turn  and  every 
point  piling  up  and  increasing  them  and  increasing  the  expenses  of  the  State. 

Mr.  Meredith:  Mr.  Chairman,  allow  me  to  say  a  word?  The  Librarian  is  at  present 
simply  a  political  appointee  of  the  Secretary  of  the  Commonwealth.  Shall  Ave  allow  him 
to  remain  so?  The  gentleman  from  Appomattox  (Mr.  Flood)  offers  no  solution.  Shall 
we  allow  a  Librarian  of  the  State,  with  property  worth  $200,000,  and  that  can  be  made 
of  use  to  the  State  by  a  little  exercise  and  energy,  remain  in  that  condition? 

It  is  a  little  curious  that  three  gentlemen  who  have  been  speaking  on  this  floor- 
about  this  matter  are  from  the  city  of  Richmond.  We  can  get  just  as  much  benefit  from 
the  Library  under  the  present  system  as  we  can  under  the  future  system.  It  is  simply 
for  the  balance  of  the  State  that  we  are  asking  this  action  to  be  taken.  We  are  right 
here.  We  ca.n  by  means  of  the  judges  or  other  officers  of  the  government  go  there  and 
get  any  book  we  see  fit  to  get.  So  it  does  not  make  a  particle  of  difference  to  us;  we  are 
not  benefited  in  the  slightest.  But  what  benefit  does  any  gentleman  in  any  county  of  the 
State  get  from  the  State  Library?  \Mien  did  he  ever  see  books  from  it  unless  he  hap- 
pened to  go  and  look  through  the  iron  gratings  and  see  them? 

We  propose,  if  possible,  to  have  a  system  in  the  State  by  which  books  may  be  sent 
to  the  different  institutions  and  the  different  high  schools  for  beneficial  purposes.  One 
of  the  greatest  institutions  in  this  countrA-  noAv  is  what  is  known  as  "The  Book  LoA^ers' 
Library."  They  will  send  you  a  book  anywhere  in  this  country  that  you  want.  Yon 
haA^e  simply  to  notify  them  that  you  want,  in  a  hotel  in  New  York,  for  instance,  a  cer- 
tain book  at  a  certain  hour,  and  it  is  deliA^ered  there.  This  is  the  system  by  which  they 
undertake  to  educate  people  elseAvhere,,  and  why  should  we  not  try  to  help  the  people  of 
our  State? 

It  is  not  expected  that  any  man  is  going  to  get  any  pay  for  performing  this  duty. 
It  is  proposed  to  employ  a  board  of  sufficiently  patriotic  citizens  in  the  State  who  are 
willing  to  take  this  office  simply  for  the  benefit  of  the  State,  and  that  is  the  object  of  it. 


1190  DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 

Now,  if  it  is  put  in  the  hands  of  the  State  Board  of  Education,  according  to  the  sug- 
gestion of  the  gentleman  from  Albemarle,  this  will  be  the  difficulty.  The  men  whom  you 
are  asking  to  perform  the  duties  on  the  Board  of  Education  are  very  full  of  duty  now. 
They  have  a  great  many  duties  to  perform;  they  have  important  matters  to  attend  to. 
The  idea  was  that  we  would  allow  the  Board  of  Education,  which  you  allow  to  pick  the 
superintendents  of  the  schools  all  over  the  State,  to  select  the  men  who  shall  constitute 
the  Library  Board.  That  is  the  simple  system.  You  cannot  expect  these  men  to  attend 
to  it  themselves;  they  are  too  busy;  but  you  can  get  here  and  there  men  of  sufficient 
leisure.  We  have  not  very  many  in  our  State,  because  we  have  very  few  men  of  wealth, 
hut  there  are  some  men  of  leisure  in  the  State  who  are  able  to  give  attention  to  this 
duty  and  who  are  willing  to  perform  it  without  compensation. 

Mr.  Dunaway:  With  the  permission  of  the  Chair,  I  will  state  that  it  was  my  under- 
standing, and  I  think  probably  it  was  the  understanding  of  gentlemen  on  the  committee 
that  these  five  men  would  be  selected  right  here  in  the  city  of  Richmond. 

Mr.  Meredith:  I  have  no  desire  to  have  that  done  unless  it  will  be  beneficial  to  the 
Commonwealth.  You  may  choose  them  from  the  county  of  Appomattox  if  there  are 
some  there  willing  to  serve.  So  far  as  I  am  concerned,  I  do  not  care  where  they  come 
from,  they  being  out  of  politics  and  of  educational  benefit  to  the  State. 

Mr.  Dunaway:  I  merely  wish  to  say  that  if  taken  from  elsewhere  than  the  city  of 
Richmond  they  could  not  be  present  to  attend  to  their  duties  without  considerable 
expense. 

Mr.  Meredith:  I  do  not  know  why  they  might  not  be  picked  from  some  other  part 
of  the  State.   I  do  not  see  any  necessity  for  taking  them  from  this  city. 

Mr.  Mcllwaine:  I  am  sorry  I  have  not  a  copy  of  the  Constitution  of  the  State  of 
New  York  here,  but  I  am  almost  sure  that  the  State  Board  of  the  State  of  New  York 
consists  of  gentlemen  who  serve  in  an  honorary  capacity,  as  we  expect  them  to  serve 
here,  and  that  the  words,  "who  shall  serve  without  pay,"  specifically  appear  in  the  Con- 
stitution of  that  State.  It  is  an  honorary  office,  and  I  would  be  perfectly  willing,  as  I 
feel  sure  the  members  of  the  committee  would  be,  to  have  the  words  inserted,  so  as  to 
read: 

It  shall  appoint  a  board  of  directors,  who  shall  serve  without  pay. 

If  the  gentleman  from  Appomattox  will  move  that  amendment  I  think  it  will  be 
accepted. 

Mr.  Flood:  No,  sir;  I  do  not  care  to  make  a  motion  to  amend,  Mr.  Chairman,  be- 
cause I  think  the  whole  thing  is  wrong.  I  cannot  see  any  good  whatever  to  come  from 
it.  I  cannot  see  a  single  benefit  to  the  people  of  this  State  to  be  derived  by  this  sugges 
tion  that  they  cannot  get  under  the  present  system. 

The  gentleman  from  Richmond  city  (Mr.  Meredith)  says  that  the  people  of  the  State 
living  away  from  the  Capitol  cannot  get  any  benefit  from  the  Library.  I  do  not  see  why 
they  cannot  do  so.  There  is  the  Library,  and  there  is  the  Librarian,  and  there  is  the 
Assistant  Librarian.  If  any  man  in  the  State  of  character  would  write  down  here  and 
make  a  deposit  with  the  Librarian,  he  would  send  him  any  book  he  asked  for.  There  is 
no  suggestion  which  has  been  made  on  this  floor  in  reference  to  this  subject  that  is 
going  to  benefit  the  people  of  the  State  where  they  cannot  receive  the  same  benefit  from 
the  present  system.  It  only  creates  an  additional  number  of  officers,  and  it  only  gives 
room  to  pile  up  and  build  up  officers  there. 

Suppose,  Mr.  Chairman,  it  is  given  out  to  the  people  of  the  State  that  every  bit  of 
information  they  want,  wise  or  foolish,  they  can  get  by  writing  here  to  the  State  Libra- 
rian; he  has  got  to  sit  down  and  compile  it  for  them  and  send  it  to  them. 

Mr.  Meredith:    They  will  send  a  small  fee  along  with  it. 

Mr.  Flood :    I  have  not  heard  a  word  about  a  fee. 

Mr.  James  W.  Gordon:  I  wish  to  call  attention  to  the  fact  that  in  the  State  Library 
of  New  York  and  other  State  libraries  the  compensation  comes  to  the  officer,  who  is 
paid  a  fee  by  the  person  applying  for  the  information. 
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Mr.  Flood:  Then  if  ihey  have  got  to  pay  a  fee  for  it  they  can  get  it  anyhow.  If  a 
fee  is  paid,  there  is  no  trouble  in  the  world  in  a  person  now  writing  down  here  to  Mr. 
Scott  to  get  him  to  compile  some  information  and  send  it  to  him;.  Every  bit  of  benefit 
that  you  can  derive  from  the  proposed  system  you  can  now  derive  from  the  present 
system. 

I  think  the  Library  is  a  very  good  institution.  I  do  not  agree  with  the  gentleman 
that  the  Library  is  so  much  dead  matter  down  there,  and  has  absolutely  gone  to  sleep. 
The  Library  is  there  for  the  benefit  of  every  one  who  chooses  to  go  there  and  inspect  the 
books. 

Mr.  Meredith:    Please  state  to  the  Committee  to  whom  the  Librarian  is  subject. 

Mr.  Flood:  The  Librarian  is  appointed  by  the  Secretary  of  the  Commonwealth,  and 
every  book  he  buys  is  subject  to  the  inspection  of  the  Library  Committee  of  the  General 
Assembly,  and  they  do  inspect  his  accounts.  The  gentleman  may  smile,  but  the  gentle- 
man does  not  know  what  the  Library  Committee  does.  I  have  been  on  that  committee, 
and  I  know  that  they  do  go  down  there  and  inspect  his  books,  and  they  know  what  be- 
comes of  this  fund.  The  Library  Committee  has  charge  of  the  literary  fund.  Are  you 
going  to  put  that  in  the  hands  of  five  men,  with  no  responsibility  to  the  State  of  Vir- 
ginia, to  do  what  they  please  with  it?  I  should  like  to  ask  the  gentleman  who  is  going 
to  pay  the  expenses,  the  expressage  on  the  books  sent  out  to  the  people  in  different  parts 
of  the  Commonwealth  who  are  to  write  here  for  books? 

Mr.  Meredith:    The  people  who  get  them. 

Mr.  Flood:  Then  I  cannot  see  any  benefit  to  be  derived  from  it.  You  are  going  to 
make  the  people  pay  every  time  for  every  benefit  and  I  cannot  see  any  advantage  over 
what  they  have  now.  If  they  are  willing  to  pay  for  it  they  would  get  it  any  way.  The 
people  can  get  any  books  they  want  if  they  will  spend  money,  if  they  will  make  the  de- 
posit and  pay  the  expressage,  and  if  they  cannot  do  that  without  going  to  the  expense  now 
incurred,  there  is  no  use  in  this  provision.  The  Librarian  is  there,  the  books  are  there, 
and  intelligent  men  are  there  to  give  them  to  you  when  you  go  after  them,  and  they  are 
accommodating  gentlemen  who  give  them  to  you. 

I  remember  that  not  very  long  ago  the  Legislature  undertook  to  help  the  city  of 
Richmond  by  the  Library,  and  in  conjunction  with  the  city  council  they  kept  the  Library 
open  at  night  for  a  certain  number  of  nights  in  the  week,  probably  every  night  in  the 
week,  and  in  a  very  short  while  the  Library  was  absolutely  unused.  The  citizens  of 
Richmond,  with  this  Library  right  here,  with  the  doors  kept  open  always  and  heated, 
and  splendid  opportunities  there  to  investigate  any  questions  they  might  want  to  look 
into  and  examine,  absolutely  let  it  alone. 

I  say,  Mr.  Chairman,  we  ought  to  hesitate  about  piling  up  additional  offices  and 
incurring  additional  expenses.  AVe  have,  in  so  far  as  I  can  see,  not  cut  down  any  oQices, 
and  the  time  has  come  when,  at  least  if  we  are  not  going  to  cut  down  any,  we  should  not 
be  increasing  any. 

Mr.  Ayers:  I  desire  to  offer  an  amendment  to  come  in  after  the  word  "members,"  in 
line  29,  so  as  to  read: 

It  shall  appoint  a  board  of  directors,  consisting  of  five  members,  who  shall  serve 
without  pay,  in  which  shall  be  vested  the  management  of  the  State  Library,  etc. 

Mr.  Chairman,  I  am  going  to  occupy  tlie  attention  of  the  Committee  but  a  few  mo- 
ments. I  am  satisfied  that  this  clause  ought  to  be  passed  in  the  shape  the  committee  has 
reported  it,  because  there  is  a  large  fund  to  be  administered,  and  if  it  is  administered 
wisely  in  the  purchase  of  proper  books  for  the  Library,  it  will  grow. 

Mr.  Flood:  I  should  like  to  ask  the  gentleman  if  he  is  willing  to  turn  over  the 
investment  of  this  large  fund  to  a  board  which  is  responsible  to  nobody  on  the  face  of  the 
earth? 

Mr.  Ayers:  if  my  dear  friend  will  examine,  he  will  find  at  the  end  of  the  section  the 
words: 
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Subject  to  such  rules  and  regulations  as  the  General  Assembly  shall  prescribe. 

Now,  the  whole  matter  of  bond  and  the  expenditure  of  the  money  and  how  it  shall 
(36  expended  is  all  open  to  the  General  Assembly,  and,  I  think,  is  left  where  it  should  be. 
The  Library  is  put  under  the  control,  so  far  as  the  appointment  of  this  board  of  directors 
is  concerned,  of  the  Board  of  Education.  We  have  a  definite  body  of  men  who  can  be  held 
responsible  for  the  expenditure  of  the  money. 

It  may  not  be  generally  known  that,  although  the  General  Assembly  makes  an  annual 
appropriation  for  the  printing  of  reports  of  the  Supreme  Court  of  Appeals,  the  printing 
of  acts  of  the  General  Assembly,  and  the  printing  of  many  other  books,  all  the  proceeds 
of  the  books,  when  sold,  go  into  the  literary  fund  

The  General  Assembly  makes  an  appropriation  not  out  of  the  proceeds  of  any  pre- 
vious sales,  but  out  of  the  general  fund  of  the  State.  All  the  receipts  from  the  books 
sold  go  into  and  constitute  the  literary  fund.  My  opinion  is  that  if  that  fund  had  been 
administered  by  a  board  of  this  kind  in  the  last  twenty  years,  we  would  have  a  Library 
twice  as  efficient  as  it  is  to-day.  As  it  is,  the  Committee  of  the  General  Assembly  doubt- 
less, when  the  General  Assembly  is  in  session,  once  every  two  years  and  now  it  is  pro- 
posed to  have  It  in  session  once  in  every  four  years,  goes  down  and  looks  over  the  books. 
The  committee  may  come  here  ad  interim.  I  know  there  has  not  been  that  efficient  super- 
vision and  management  of  the  Library  that  would  be  had  from  the  appointment  of  a 
board  of  five  directors  who  should  manage  and  control  it,  and  appropriate  this  money 
for  the  purposes  necessary,  and  buy  the  necessary  books. 

Mr.  Flood:    Does  your  amendment  provide  for  mileage  for  those  gentlemen? 

Mr.  Ayers:  No,  it  does  not  provide  one  cent  for  them.  I  think,  with  my  friend  from 
Lancaster,  that  appointments  would  doubtless  go  to  patriotic  and  self-sacrificing  citizens 
of  the  city  of  Richmond,  who  would  be  willing  to  give  their  attention  to  these  matters.  As 
it  is  in  fact,  the  Secretary  of  the  Commonwealth  and  the  Librarian  have  run  it,  and 
doubtless  they  did  not  buy  books  that  they  should  have  bought  to  make  the  Library  as 
efficient  as  it  could  have  been  made,  because  of  the  responsibility  they  would  have  been 
taking,  without  the  presence  of  this  committee. 

In  evidence  of  that  fact,  I  will  state  that  the  new  Library  building  was  largely  con- 
structed from  money  that  had  accumulated  from  year  to  year.  I  believe  it  was  almost 
entirely  so  constructed. 

It  was  not  intended  in  its  origin  to  be  appropriated  to  that  purpose  at  all,  showing 
that  there  had  been  great  dereliction  in  the  use  of  the  literary  fund  for  the  purpose  for 
which  it  was  originally  designed. 

Mr.  Flood  r  We  needed  the  building  more  than  the  books. 

Mr.  Ayers:    1  hope  the  amendment  will  be  adopted. 

Mr.  Brown:  Mr.  Chairman,  I  hope  the  gentleman  from  Wise  will  not  insist  upon 
the  insertion  of  those  words.  .  It  seems  to  me  that  this  Library  Board  should  not  be 
placed  in  the  Constitution  upon  a  different  plane  from  the  boards  that  are  in  control  of  the 
great  institutions  of  this  State.  It  does  seem  to  me  that  this  Convention  can  very  readily 
leave  with  the  General  Assembly  the  provisions  regarding  the  control  of  this  board. 

I  do  not  believe  there  is  any  gentleman  on  this  floor  who  believes  the  General  As- 
sembly will  provide  for  compensation  for  these  gentlemen,  but  the  amendment  offered  by 
the  gentlem.an  from  Wise  does  prohibit  the  General  Assembly  from  providing  for  the 
necessary  expenses  of  the  gentlemen  who  might  be  selected  for  service  on  this  board.  I 
hope  this  Convention  will  leave  the  provision  exactly  as  the  committee  has  drawn  if, 
subject  to  such  rules  and  regulations  as  the  General  Assembly  may  prescribe,  which  is 
the  exact  position  of  every  public  institution  In  this  State.  I  see  no  reason  why  the  gen- 
tlemen who  compose  this  Library  Board,  some  of  whom  may  be  selected  from  different 
sections  of  the  State,  should  by  constitutional  inhibition  be  placed  in  a  different  attitude, 
so  far  as  their  necessary  expenses  are  concerned,  from  gentlemen  who  may  serve  on  other 
boards  in  this  State. 

I  hope  the  gentleman  from  Wise  will  not  insist  on  his  amendment,  which  would  pro- 
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hibit  the  General  Assembly  from  providing  for  the  necessary  expenses  of  those  gentlemen, 
confident  as  I  am.  that  the  General  Assembly  will  not  provide  any  other  compensation  for 
them. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  proposed  by  the  gen- 
tleman from  Wise  (Mr.  Ayers). 

The  amendment  was  agreed  to,  there  being,  on  a  division,  ayes  43,  noes  17. 

The  Chairman:  The  question  now  is  on  agreeing  to  the  substitute  offered  by  the 
gentleman  from  Albemarle  (Mr.  Lindsay),  which  the  Secretary  will  read. 

The  substitute  was  rejected. 

The  Chairman:     Is  there  any  further  amendment  to  the  fifth  sub-section?    If  not, 
the  Secretary  will  read  the  fifth  section. 
Section  5  was  passed  by  temporarily. 
The  Secretary  read  section  6,  as  follows: 

Section  6.  The  General  Assembly  shall  set  apart  as  a  permanent  and  perpetual  liter- 
ary fund,  the  present  literary  ftmds  of  the  State;  the  proceeds  of  all  public  lands 
donated  by  Congress  for  public  free  school  purposes;  of  all  escheated  property;  of  all 
waste  and  unappropriated  lands;  of  all  property  accruing  to  the  State  by  forfeiture,  and 
all  fines  collected  for  offenses  committed  against  the  State,  and  such  other  sums  as  the 
General  Assembly  may  appropriate. 

Mr.  Mcllwaine:  Mr.  Chairman,  the  sixth  section  is,  I  think,  identically  the  same 
as  it  is  in  the  old  Constitution.    There  seems  to  be  no  need  for  a  change. 

The  Chairman:  Is  there  any  amendment  to  this  section?  If  not,  the  Secretary  will 
read  section  7.  _ 

Section  7.  The  General  Assembly  shall  apply  the  annual  interest  on  the  literary 
fimd;  that  portion  of  the  capitation  tax  provided  for  in  the  Constitution  to  be  paid  into 
the  State  Treasury,  and  an  annual  tax  on  property  of  not  less  than  one  nor  more  than 
five  mills  on  the  dollar  to  the  public  free  schools  of  the  prim^an'  and  grammar  grades, 
for  the  equal  benefit  of  all  of  the  people  of  the  State  to  be  apportioned  on  a  basis  of 
school  population;  the  number  of  children  between  the  ages  of  seven  and  twenty  years 
in  each  school  district  being  the  basis  of  such  apportionment. 

Each  city,  town  (if  the  same  be  a  separate  school  division),  county,  and  school  dis- 
trict is  authorized  to  raise  additional  sums  by  a  tax  on  property  not  to  exceed  in  the 
aggregate  five  mills  on  the  dollar  in  any  one  year,  to  be  apportioned  and  expended  by 
the  local  school  authorities  of  said  cities,  tovms,  counties,  and  districts  in  establishing 
and  maintaining  such  schools  as  in  their  judgment  the  public  welfare  may  require:  pro- 
■\ided,  that  such  primary  schools  as  shall  have  been  established  shall  be  maintained  at 
least  four  months  of  each  year  before  any  part  of  the  fund  assessed  and  collected  may 
be  devoted  to  the  establishment  of  schools  of  higher  grade.  The  boards  of  supervisors 
of  the  several  counties,  and  the  comm.on  councils  of  the  several  cities  and  towns  (where 
the  same  be  separate  school  divisions),  shall  provide  for  the  levy  and  collection  of  the 
said  local  school  taxes. 

Mr.  Mcllv\-aine:  ^Ir.  Chairman,  there  are  several  changes  in  this  section.  The  first 
is  rather  in  the  phraseology  than  otherwise.  It  is  the  tax  provided  for  in  the  Constitution 
to  be  paid  into  the  State  treasury.  I  think  the  words  "to  be  paid  into  the  State  treasury" 
are  added.  It  is  the  capitation  tax.  That  tax  is  dealt  wuth  by  several  of  the  committees. 
I  think  two  of  them  have  determined  that  they  will  recommend  that  the  tax  shall  be 
?1.50,  a  dollar  of  which  is  to  be  paid  to  the  school  fund,  and  that  is  the  part  which  is 
spoken  of  here. 

The  next  change  is  that  the  tax  on  property  of  not  less  than  one  nor  more  than  five 
mills  on  one  dollar  shall  be  appropriated  to  the  public  free  schools  of  the  primary  and 
grammar  grades.  That  is  to  say,  that  the  whole  tax  furnished  by  the  State  is  to  be  paid 
for  the  education  of  the  children  in  the  primary  and  grammar  grades.  None  of  it  is  to  go- 
to  the  high  schools.    That  is  provided  for  in  the  latter  part  of  this  section. 

Then  the  third  change  is  that  the  apportionment  of  this  tax  is  to  be  upon  the  basis 
of  the  number  of  children  between  the  ages  of  seven  and  twenty  in  each  school  district, 
instead  of  from  five  to  twenty-one  as  heretofore. 
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One  of  the  great  vices  of  the  free  school  system  now  is  the  multiplication  of  school 
houses  and  school  teachers.  I  understand  from  gentlemen  from  different  parts  of  the 
State  that  the  same  system  prevails  as  does  in  the  part  of  the  State  from  which  I  come, 
that  wherever  there  is  a  little  clump  of  children  from  ten  to  twelve,  there  you  are  per- 
mitted to  have  a  school-house  and  a  school.  As  a  matter  of  fact,  where  I  live  we  have  a 
school-house  on  what  we  call  the  hill;  that  is  in  the  locality  embraced  by  our  little  com- 
munity. A  mile  in  one  direction  we  have  another  school  and  a  mile  and  a  half  in  another 
direction  we  have  another.  That  is  made  possible  by  the  crowding  in  of  these  little  chil- 
dren into  the  schools,  the  most  of  whom  from  five  to  seven  can  get  no  possible  good  at 
the  school. 

The  trouble  is  that  as  you  multiply  the  schools  you  shorten  the  sessions,  and  thus 
the  sessions  are  only  five  months;  whereas,  if  the  number  of  schools  is  diminished,  the 
sessions  may  be  increased. 

I  have  spoken  to  a  good  many  gentlemen  on  this  subject,  and  singular  it  is  to  say 
that  I  have  not  met  a  single  man  who  has  not  said  to  me  at  once:  "Well,  when  I  was  a 
boy  I  walked  to  school  three  miles."  That  is  true  as  to  every  man  of  them,  some  of  them 
old  men  and  some  of  them  men  of  younger  years.  When  I  was  a  boy  I  walked  from  three  || 
to  four  miles  to  school,  and  the  boys  ought  to  do  it  now.  It  is  perfectly  abominable— 
bringing  in  these  little  tots  and  building  school-houses  all  over  the  country,  and  thus 
interfering  with  the  efficiency  of  the  school  system  and  the  welfare  of  what  ought  to  be 
the  school  population;  and  that,  sir,  is  the  meaning  of  the  change.  || 

Mr.  Chairman,  I  will  state  the  special  object  of  the  latter  part  of  section  7.  Whilst 
striving  to  provide  a  measure  for  the  continuance  of  the  primary  grade  of  schools,  which 
shall  be  open  to  children  of  all  classes  throughout  the  country,  an  effort  is  made  through  ji 
Jocal  taxation  to  enable  people  in  counties,  in  towns,  in  districts,  to  promote  the  efficiency 
of  the  high  schools,  so  that  along  with  the  primary  grades  there  may  be  also  the  higher 
€ducation. 

Now,  Mr.  Chairman,  I  notice  it  is  just  twelve  minutes  to  two  o'clock;  and,  if  the 
Convention  will  consent  to  take  up  the  first  part  of  this  section,  I  think  we  may  perhaps 
get  through  with  it,  or  with  a  part  of  it,  and  then  to-morrow  morning,  when  we  begin 
I  shall  ask  the  gentleman  from  Nottoway  (Mr.  Watson)  who  is  the  special  patron  of  the 
latter  part  of  the  section,  to  take  the  matter  in  hand  and  discuss  it. 

Mr.  Keezell:  I  should  like  to  ask  the  gentleman  a  question  before  he  takes  his  seat. 
What  was  the  intention  of  the  committee  in  changing  the  school  age  from  five  and 
twenty-one  to  seven  and  twenty  years?  Was  it  the  idea  that  when  a  young  man  or  a 
young  woman  had  reached  the  age  of  twenty,  he  or  she  should  no  longer  be  eligible  to  the 
free  schools  without  paying  tuition? 

Mr.  Mcllwaine:  No,  sir.  There  were  some  of  us  who  thought  that  anybody  who  had 
the  opportunity  to  go  to  the  free  schools  for  thirteen  years  had  had  enough.  That  was 
it.  This  does  not  interfere  with  the  high  schools  at  all.  It  is  the  primary  and  grammar 
grades.  If  you  have  a  high  school,  you  can  send  people  there  till  they  are  thirty  years  of 
age,  if  you  want  to.  But  this  is  to  keep  the  grammar  grades  from'  being  congested  with 
people  who  get  no  benefit  from  them.  That  is  the  reason  we  cut  it  down  to  twenty  and 
put  it  up  to  seven,  so  that  these  little  tots  could  not  be  there  to  interfere  with  the  progress 
of  those  who  had  arrived  at  an  age  where  they  really  could  receive  some  benefit  from  it 

Mr.  Keezell:  I  should  like  to  ask  the  chairman  of  the  Committee  on  Education  and 
Public  Instruction  why  it  is  that  the  maximum  is  fixed  at  20? 

Mr.  Mcllwaine:    At  20  it  was  thought  they  had  enough  of  that  kind  of  education. 

We  thought  it  was  better  than  21.  My  impression  is  that  20  is  the  usual  age.  It  is 
21  in  a  number  of  States.  Five  and  21  are  the  limitations  found  in  a  number  of  consti- 
tutions.   Several  of  them  go  from  6  or  7  to  18,  and  in  one  case  from  7  to  16. 

Mr.  Keezell:  I  think  the  regulations,  as  I  remember  them,,  now  provide  that  under 
certain  conditions  scholars  can  be  admitted  to  the  public  schools  up  to  25  years  by  paying 
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a  dollar  a  moiiili  to  the  school  fund.   An  individual  between  21  and  25  is  admissible  to  the 
ptiblic  schools  under  those  circumstances. 
Mr.  Mcllwaine:  Ves. 

Mr.  Keezell:  I  think  it  is  a  serious  objection  to  lower  it  below  21  years.  I  know 
in  the  country,  where  the  poorer  class  of  people  go  to  the  public  schools,  many  of  them 
cannot  go  regularly;  they  cannot  attend  a  full  session,  because  of  the  necessity  of  earning 
a  living,  and  I  should  be  very  loth  to  take  away  from  any  young  man  or  young  woman 
the  advantage  of  the  public  schools  by  such  a  provision. 

Mr.  Mcllwaine:  I  said  when  I  began  with  this  report  that  there  are  gentlemen  on 
this  floor  who  know  just  as  much  or  more  about  some  of  these  things  than  I  do  my- 
self, and  I  take  it  that  the  gentleman  from  Rockingham  is  one  of  those  gentlemen,  along 
with  a  number  of  others.  And  so  I  have  no  pride  of  opinion  about  it.  The  chief  object 
we  had  in  increasing  on  one  side  and  diminishing  on  the  other  was  to  get  a  compact 
school  population,  so  that  when  yoti  might  do  the  most  good.    That  was  the  object. 

Mr.  Keezell:  I  think  myself  that  five  years  is  too  young  for  the  country  schools. 
I  would  prefer,  if  I  were  to  fix  the  age,  six  and  twenty-one  years.  Still,  I  am  not  going 
CO  object  so  much  to  the  seven-year  limit,  but  I  do  think  that  you  ought  not  to  put 
us  in  the  attitude  of  depriving  those  people,  who  from  force  of  circumstances  can  attend 
school  only  a  few  months  in  the  year,  of  the  privilege  of  attending  up  at  least  until 
They  reach  their  majority.  I  move  to  amend  it  by  inserting  after  the  word  "twenty," 
and  before  the  word  "years,"'  the  word  ■"one,"  so  as  to  read  "twenty-one  years." 

The  Chairman:  The  question  is  on  agreeing  to  the  motion  of  the  gentleman  from 
Rockingham  to  insert  the  word  "one"  between  the  word  "twenty"  and  the  word  "years," 
so  as  to  read  "twenty-one  years." 

The  amendment  was  rejected,  there  being,  on  a  division,  ayes  23,  noes  38. 

^Ir.  IMeredith:  I  desire  to  reserve  the  right  to  move  to  reconsider  the  vote  agree- 
ing to  the  amendment  providing  that  the  Superintendent  of  Public  Instruction  shall 
be  elected  by  popular  election.  I  want  to  give  notice  of  the  motion.  I  do  not  know 
that  I  will  make  it.    I  enter  the  motion. 

The  Chairman:  The  motion  will  be  entered,  and  may  be  called  up  at  such  time  as 
the  gentleman  sees  proper. 

]\Ir.  Gillespie:  I  move  to  amend  section  7  by  inserting  after  the  word  •■apportion- 
ment," in  the  tenth  line,  the  following  words: 

Provision  shall  be  made  to  supply  children  attending  the  public  free  schools  with 
necessary  text-books  in  cases  where  the  parent  or  guardian  is  unable,  by  reason  of 
poverty,  to  furnish  them. 

Mr.  Mcllwaine:  Mr.  Chairman.  I  will  state,  in  order  to  save  time,  that  there  is  no 
possible  objection  to  the  insertion  of  those  words.  It  is  in  the  old  Constitution,  and 
there  is  not  the  slightest  possibility  of  objection  to  it.  It  was  thought  it  would  be  at- 
tended to  by  the  Board  of  Education. 

I  will  state  one  fact  that  perhaps  you  have  not  noticed,  and  a  very  gratifying  one 
it  is.  Otit  of  more  than  two  hundred  thousand  children  in  attendance  in  the  schools 
last  year,  not  quite  eight  thousand  had  books  given  to  them,  both  blacks  and  whites. 
It  seems  to  me  that  is  a  very  gratifying  fact. 

Mr.  Glass:  I  think  that  question  ought  to  be  left  to  statutory  enactment,  as  it  is 
now. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  proposed  by  the 
gentleman  from  Tazewell  (Mr.  Gillespie). 

The  amendment  was  agreed  to,  there  being,  on  a  division,  ayes  36,  noes  30. 
On  motion  of  Mr.  Glass,  the  Committee  rose. 

The  President  having  resumed  the  chair,  the  Convention,  upon  motion,  adjourned 
until  to-morrow,  Fridey,  November  22,  1901,  at  10  o'clock  A.  M. 
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FRIDAY,  November  22,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 
Prayer  by  Rev.  George  Cooper,  D.  D. 

Mr.  Ayers:  Mr,  President,  I  desire  to  submit  the  report  of  the  Committee  on 
Public  Institutions  and  Prisons.  I  ask  that  it  be  read  and  lie  on  the  table  and  be 
printed. 

Report  of  Committee  on  Public  Institutions  and  Prisons. 

Richmond,  Va.,  Nov.  21,  1901. 

To  the  Hon.  John  Goode,  President  of  the  Constitutional  Convention: 

The  Comjmittee  on  Public  Institutions  and  Prisons  respectfully  report  that  they  have 
given  the  most  careful  consideration  to  the  subjects  committed  to  it  by  the  Convention 
and  have  visited  and  personally  examined  into  the  condition  and  management  of  the 
penitentiary  and  State  hospitals  for  the  insane,  and  herev/ith  transmit  the  result  of 
their  labors,  constituting  ten  new  sections  to  be  incorporated  in  the  Constitution,  which, 
in  their  opinion  and  judgment,  will  secure  the  most  efficient,  economical,  and  stable  gov- 
ernment of  these  institutions,  and  a  thorough  visitation  and  inspection  of  these  and  all 
other  institutions  of  a  like  character  in  the  State. 

Very  respectfully, 

R.  A.  AYERS, 

D.  Q.  EGGLESTON, 

TPIOS.  J.  MONCURE, 

WM.  N.  PORTLOCK, 

T.  L.  GWYN. 

SAMUEL  P.  WADDILL, 

W.  T.  YANCEY, 

A.  T.  LINCOLN, 

W.  L.  COBB, 

C.  J.  CAMPBELL. 

I  most  respectfully  dissent  from  the  commattee  as  to  the  latter  part  of  section  4  in 
the  above  report  on  the  State  penitentiary,  which  authorizes  the  board  of  directors  to 
borrow  $250,000  on  the  credit  of  the  State,  to  enlarge  the  buildings  at  the  penitentiary. 
1  deem  it  wholly  unnecessary  and  inexpedient  for  the  State  to  borrow  any  money  for 
this  purpose.  I,  therefore,  reserve  the  right  when  the  report  is  presented  to  the  Con- 
vention to  offer  an  amendment  to  strike  out  the  clause  above  referred  to. 

I  concur  with  the  committee  and  most  heartily  endorse  the  remainder  of  the  report. 

L.  A.  HARDY. 

Public  Institutions  and  Prisons. — Penitentiary. 

Section  1.  There  shall  be  a  penitentiary  located  in  the  city  of  Richmond,  with  such 
branch  prisons  and  prison  farms  elsewhere  as  may  be  provided  by  law. 

Section  2.  The  penitentiary,  branch  prisons,  and  prison  farms,  shall  be  governed 
and  controlled,  and  the  superintendents  and  surgeons  thereof  appointed  by  a  board  of 
five  directors,  to  be  appointed  by  the  Governor  by  and  with  the  advice  and  consent  of 
the  Senate.  The  superintendent  shall  appoint  and  may  remove  all  other  officers  and 
employees  of  the  penitentiary,  branch  prisons,  and  prison  farms  subject  to  the  approval 
of  the  board  of  directors.  The  superintendents  and  surgeons  shall  be  removable  by  the 
board  of  directors  for  misbehavior,  incapacity,  neglect  of  official  duty,  or  acts  performed 
without  due  authority  of  law.  The  terms  of  the  directors  first  appointed  shall  be  one, 
two,  three,  four,  and  five  years  respectively,  and  thereafter,  upon  the  expiration  of  the 
term  of  a  director,  his  successor  shall  be  appointed  for  a  term  of  five  years. 

Section  3.  The  board  of  directors  shall  provide  cells  at  the  penitentiary  with  suffi- 
cient air  space  and  ventilation  to  maintain  health,  together  with  all  additional  buildings 
necessary  for  that  purpose,  for  which  it  miay,  with  the  approval  of  the  Governor,  expend 
all  of  the  receipts  derived  from  the  hire  of  convicts  after  deducting  expenses  and  mainte- 
nance of  the  penitentiary,  branch  prisons,  and  prison  farms. 

Section  4.  The  General  Assembly  shall,  upon  the  application  of  the  board  of 
directors  of  the  penitentiary,  approved  by  the  Governor,  appropriate  such  sums  of 
money,  in  addition  to  the  net  receipts  derived  from  hire  of  convicts,  as  may  be  necessary 
to  provide  and  maintain  suitable  buildings  at  the  penitentiary,  branch  prisons,  and 
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prison  farms;  or  the  General  Assembly  may,  in  addition  to  such  appropriation,  or  in 
lieu  thereof,  authorize  the  board  of  directors  with  the  approval  of  the  Governor,  to  bor- 
row in  the  name  of  the  Commonwealth,  a  sum  sufficient  to  provide  and  maintain  said 
buildings;  the  sum  thus  to  be  borrowed  shall  at  no  time  exceed  two  hundred  and  fifty 
thousand  dollars,  nor  bear  a  higher  rate  of  interest  than  4  per  cent. 

State  Hospital  for  the  Insane. 

Section  5.  For  each  of  the  four  State  hospitals  for  the  insane  now  existing,  and 
for  every  such  hospital  hereafter  established  there  shall  be  a  local  board  of  directors 
consisting  of  three  members,  who  shall  be  appointed  by  the  Governor,  by  and  with  the 
advice  and  consent  of  the  Senate,  such  board,  subject  to  the  approval  of  the  general 
board  of  directors  hereinafter  constituted,  shall  be  charged  with  the  local  control  and 
management  of  the  hospital  for  which  it  is  appointed.  The  terms  of  the  directors  first 
appointed  shall  be  two,  four  and  six  j^ears  respectively,  and  thereafter  upon  the  expira- 
tion of  a  member,  his  successor  shall  be  appointed  for  a  term  of  six  years. 

Section  6.  There  shall  be  a  general  board  of  directors  for  the  control  and  manage- 
ment of  all  the  State  hospitals  for  the  insane  now  existing  or  hereafter  established, 
which  shall  consist  of  all  the  directors  appointed  members  of  the  several  local  boards. 
The  general  board  of  directors  shall  be  subject  to  such  rules  and  regulations  as  the 
General  Assembly  may  from  time  to  time  prescribe  by  law  and  shall  have  full  power 
and  control  over  the  local  boards  of  directors  and  all  of  the  officers  and  employees  of 
the  said  hospitals. 

Section  7.  The  general  board  of  directors  shall  appoint  a  superintendent  for  each 
State  hospital  for  the  insane,  who  shall  be  removable  by  said  board  for  misbehavior, 
incapacity,  neglect  of  official  duty,  or  acts  performed  without  due  authority  of  law.  The 
superintendent  of  each  State  hospital  for  the  insane  shall,  subject  to  the  approval  of 
the  general  board  of  directors,  appoint  all  resident  officers,  and,  subject  to  the  approval 
of  the  local  board  of  directors,  appoint  all  other  employees  of  such  hospital  and  may 
remove  said  oflScers  and  employees  with  the  consent  of  the  board  that  approved  the 
appointment  in  the  first  instance. 

Section  8.  There  shall  be  a  Commissioner  of  State  Hospitals  for  the  Insane,  who 
shall  be  ex-officio  chairman  of  each  of  the  local  boards  of  directors  and  of  the  general 
board  of  directors,  and  shall  be  held  responsible  for  the  proper  disbursement  of  all 
moneys  appropriated  or  received  from  any  source  for  the  maintenance  of  the  said  hos- 
pitals. The  commissioner  shall  cause  to  be  established  and  maintained  at  all  of  the 
hospitals,  a  uniform  system  of  keeping  the  records  and  accounts  of  money  received  and 
disbursed,  and  the  report  thereof.  The  commissioner  shall  be  appointed  by  the  Gov- 
ernor, by  and  with  the  advice  and  consent  of  the  Senate,  for  a  term  of  four  years.  The 
commissioner  shall  execute  such  bond,  receive  such  salary,  and  discharge  such  other 
duties  as  may  be  prescribed  by  law. 

State  Board  of  Charities. 

Section  9.  There  shall  be  a  State  Board  of  Charities  to  consist  of  not  less  than  five 
nor  more  than  fifteen  members  to  appointment  upon  which  women  shall  be  eligible.  The 
board  shall  be  appointed  by  the  Governor  for  a  term  of  four  years,  and  neither  the 
members  thereof  nor  its  agents  shall  receive  any  compensation  for  their  services. 

Section  10.  The  board  may  visit  and  inspect  either  through  its  members  or  duly 
authorized  agents,  all  institutions  of  a  charitable,  penal,  correctional,  reformatory,  or 
eleemosynary  character,  whether  State,  county,  or  municipal,  incorporated  or  unincorpo- 
rated in  the  State,  and  shall  annually  or  oftener,  report  to  the  Governor  the  condition 
of  these  institutions  with  suggestions  for  their  improvement  and  the  Governor  shall 
transmit  a  copy  of  such  report  to  the  General  Assembly  and  to  each  institution  affected 
thereby,  with  such  recommendations  as  he  may  deem  necessary. 

The  members  of  the  board  and  its  duly  authorized  agents  shall  at  all  times  have 
free  access  to  said  institutions  in  discharge  of  their  duties  hereunder,  and  the  General 
Assembly  shall  prescribe  by  law  general  rules  and  regulations  for  the  control  of  said 
board  in  the  discharge  of  its  duties. 

The  President:    The  report  will  lie  on  the  table  and  be  printed. 

Education  and  Public  Instruction. 

On  motion  of  Mr.  Mcllwaine  the  Convention  resolved  itself  into  Committee  of  the 
Whole  in  order  to  further  consider  the  report  of  the  Committee  on  Education  and  Public 
Instruction,  Mr.  Parks  in  the  chair. 
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The  Chairman:  The  matter  before  the  committee  is  the  further  consideration  of 
section  7  of  the  committee's  report. 

Mr.  Watson:  Mr.  Chairman,  yesterday  it  was  suggested  by  the  chairman  of  the 
Committee  on  Education  that  the  changes  which  have  been  offered  to  the  present  article 
of  the  Constitution  dealing  with  this  subject  should  be  briefly  stated  by  myself.  I  will 
read  to  the  committee  the  language  proposed  by  the  Committee  on  Education  following 
the  amendment  which  has  just  been  read  by  the  Secretary: 

"Each  city,  town  (if  the  same  be  a  separate  school  division),  county,  and  school 
district  is  authorized  to  raise  additional  sums  by  a  tax  on  property  not  to  exceed  in 
the  aggregate  five  mills  on  the  dollar  in  any  one  year,  to  be  apportioned  and  expended 
by  the  local  school  authorities  of  said  cities,  towns,  counties,  and  districts  in  estab- 
lishing and  maintaining  such  schools  as  in  their  judgment  the  public  welfare  may 
require;  provided,  that  such  primary  schools  as  shall  be  established  shall  be  main- 
tained at  least  four  months  of  each  year  before  any  part  of  the  fund  assessed  and  col- 
lected may  be  devoted  to  the  establishment  of  schools  of  higher  grade.  The  boards  of 
supervisors  of  the  several  counties,  and  the  common  councils  of  the  several  cities  and 
towns  (where  the  same  be  separate  school  divisions),  shall  provide  for  the  levy  and 
collection  of  the  said  local  school  taxes." 

I  will  say  to  gentlemen  of  the  Committee  that  the  change  from  the  present  Consti- 
tution proposed  here  is  not  extensive.  The  present  Constitution  authorizes  the  coun- 
ties and  cities  of  the  Commonwealth  to  augment  the  State  fund  for  public  schools  by  a 
tax  on  property  within  their  respective  limits,  not  to  exceed  five  mills  on  the  dollar 
within  any  one  year  in  the  aggregate.  The  limit  of  local  taxation  proposed  here  is 
identically  the  same.  It  is  not  suggested  that  the  counties  and  cities  shall  have  the 
power  to  impose  any  more  taxation  than  they  already  have  the  power  to  impose  under 
the  present  Constitution. 

A  change  made  is  a  recognition  of  the  corporations  known  as  towns,  which  are 
not  recognized  under  the  present  Constitution.  The  Committee  has  been  led  to  suggest 
that  change  in  view  of  the  fact  that  there  are  many  towns  witbin  the  State,  which, 
under  legislative  inco-rporation  or  by  local  arrangements,  constitute  separate  school 
districts.  It  is  proposed  now  by  the  Committee  on  Education  that  wherever  this  is 
the  case  and  towns  are  either  under  legislative  enactment  or  by  regulation  of  the 
Board  of  Education  separate  school  divisions,  they,  through  their  local  school  authori- 
ties, shall  have  the  power  of  levying  a  local  tax  as  well  as  the  districts  within  the 
counties  and  the  counties  themselves. 

Now,  sir,  the  chief  legal  change  that  has  been  suggested  by  the  report  of  the  committee 
is  that  it  seeks  to  deal  with  the  question  of  the  apportionmient  and  distribution  of 
the  local  taxes  levied  within  the  respective  cities,  counties,  towns,  and  school  districts. 
Under  the  present  Constitution  there  is  no  standard  of  apportionment  except  popula- 
tion as  contained  within  the  several  school  districts,  which  under  the  present  system  of 
government  are  the  same  as  magisterial  districts.  So  the  school  population  within  any 
given  school  district  is,  under  the  present  Constitution,  the  basis  of  apportionment  of 
the  school  fund.  . 

It  will  be  readily  recognized  by  the  committee  that  some  given  territory  must  of 
necessity  be  taken  as  a  unit  of  distribution.  The  old  Constitution  took  the  school 
districts  as  a  unit.  The  recommendation  of  your  committee  takes  the  school  district 
as  a  unit.  But  under  the  present  Constitution  not  only  is  the  money  derived  from 
State  taxation  to  be  distributed  by  districts,  according  to  the  population  within  each, 
but  money  derived  from  county  taxation  as  well.  I  take  it  that  there  is  no  legal  discre- 
tion in  the  present  Constitution  governing  the  distribution  of  money  within  any  given 
school  unit  or  district,  but  the  county  money  is  bound  to  be  distributed  along  with  the 
State  money  on  the  basis  of  the  school  population  in  the  several  districts  of  that 
county. 

Now,  then,  the  legal  distinction,  as  I  contemplate,  between  the  recommendation  of 
voiir  committee  and  that  contained  in  the  present  Constitution  is  for  the  purpose  of  the 
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distribution  of  county  funds  within  a  given  cotmty  to  eliminate  the  standard  of  popula- 
tion in  each  district  as  a  basis  of  distribution  and  to  erect  in  its  stead  the  public  wel- 
fare which  is  to  be  passed  upon  and  determined  by  the  local  trustees  in  their  respective 
communities.  So,  briefly  speaking,  Mr.  Chairman,  the  legal  change  contemplated  here 
is  that  in  the  distribution  of  county  and  local  school  money,  instead  of  population  being 
the  basis  of  division,  the  public  welfare  within  that  community,  as  determined  by  the 
judgment  of  the  local  authorities,  shall  constitute  that  basis. 

Now,  Mr.  Chairman,  another  change  effected  by  the  committee's  report  is  that  while 
the  present  Constitution  says  nothing  on  the  subject  of  the  maintenance  of  primary 
schools,  your  committee  has  recommended,  in  a  section  v.'hich  was  adopted  on  yester- 
day, that  all  the  State  taxes  should  be  devoted  exclusively  to  the  maintenance  of  schools 
of  the  primary  and  grammar  grades.  It  recommends  in  the  section  under  consideration 
to-day  that  even  before  any  of  this  local  money  can  be  used  by  local  school  authorities 
for  the  purpose  of  establishing  higher  education,  if  the  needs  of  the  community  require 
that  every  primary  school  established  there  must  of  necessity  be  kept  up  for  the  period 
of  four  months  before  any  of  that  local  money  can  be  used  for  any  object  of  higher  edu- 
cation. 

There  is  another  legal  change,  :\rr.  Chairman.  The  present  Constitution  devolves 
upon  counties  and  cities  the  right  to  augment  State  taxes  by  local  taxation,  but  it  does 
not  indicate  how  the  counties  and  cities  shall  exercise  that  power.  As  is  well  known, 
most,  if  not  all,  of  the  counties  throughout  the  State  levy  a  county  tax  for  school  pur- 
poses. I  think  all  except  two  levy  a  school  tax  for  school  purposes,  but  they  do  it  tinder 
acts  of  the  Legislature  or  by  special  permission  from  the  Borad  of  Education.  The 
old  Constution  is  silent  as  to  how  that  power  shall  be  exercised  by  the  counties  and 
cities. 

For  fear  that  the  language  used  in  the  preceding  section  might  tend  to  beget  con- 
fusion, for  fear  it  might  seem  to  indicate  that  the  local  school  authorities  should  levy 
and  collect  this  tax,  out  of  abundant  precaution  the  committee  has  proposed  that  that 
matter  shall  not  be  left  to  the  Legislature  or  to  the  Board  of  Education,  but  that  the 
boards  of  supervisors  of  the  several  counties  and  the  common  councils  of  the  cities  and 
towns  shall  levy  and  collect  this  tax,  which  the  Constitution  authorizes  the  counties  and 
cities  to  levy  and  collect. 

As  I  understand  the  matter,  sir,  these  are  all  of  the  legal  changes  which  have  been, 
effected  by  the  section  proposed  by  the  committee.  I  understand  that  the  last  subject 
referred  to,  that  of  specifying  that  the  supervisors  and  common  councils  shall  levy  the 
tax,  is  in  some  sense  an  unnecessary  provision,  but  it  Avas  introduced  here  for  the  pur- 
pose of  greater  perspicuity  and  to  avoid  leaving  any  apprehension  that  the  school  au- 
thorities would  undertake  to  exercise  the  taxing  power. 

Mr.  Ayers:  I  desire  to  ask  the  gentleman  a  question.  Do  I  understand  that  this 
language,  "Each  city,  town  (if  the  same  be  a  separate  school  division),  county  and  school 
district  is  authorized  to  raise  additional  sums,"  is  cumulative?  Is  it  intended  that  the 
county  may  levy  a  tax  which  shall  include  the  towns  and  then  the  town  le^w  an  addi- 
tional tax,  or  that  the  towns  may,  exclusive  and  exempt  from  any  levy  by  the  county, 
levy  a  tax,  and  that  shall  be  all  the  tax  other  than  the  State  tax.  as  provided  for  in  the 
preceding  section,  which  will  be  levied  upon  that  town,  provided  the  town  is  a  separate 
school  district? 

Mr.  Watson:  I  will  say  to  the  gentleman  from  Wise  that  it  was  in  contemplation 
that  a  good  many  towns  within  the  State  would  apply  to  the  Legislature  for  special  acts 
incorporating  them  as  separate  school  districts. 

There  is  now  a  general  regulation  on  that  subject.  It  was  within  the  contemplation 
of  the  committee  and  it  was  intended  by  the  committee  that  wherever  a  town  operating 
as  a  separate  school  district  should  undertake  to  levy  a  tax  it  could  levy  it  for  itself  and 
not  be  entitled  to  any  school  money  from  the  adjacent  country. 

A  limitation  was  put  upon  the  tax  rate  lest  any  of  the  taxes  should  accumulate  to  an 
excessive  degree,  and  so  as  not  to  exceed  fifty  cents  on  a  hundred  dollars  within  any  one 
year.   We  understand  the  language  used  to  mean,  and  intended  it  should  mean,  that  the 
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tax  accumulating  upon  the  citizen's  property  should  never  amount  to  more  than  fifty 
cents  on  the  dollar  in  any  one  year. 

Mr.  Barbour:  I  should  like  to  suggest  to  the  chairman  of  the  committee  a  change 
of  the  word  "division"  to  "district"  in  line  11,  and  also  in  line  24,  in  vi^w  of  the  amend- 
ment which  has  been  made  to  the  first  sub-section  of  section  4. 

Mr.  Ayers:    That  is  a  proper  change. 

Mr.  Mcllwaine:  If  there  is  no  objection  to  it,  we  will  make  the  change  in  the  11th 
line,  and  instead  of  "division"  let  it  read  "district." 

In  the  24th  line,  on  the  5th  page,  insert  "districts"  instead  of  "division." 

The  Chairman:    If  there  be  no  objection  these  changes  will  be  made. 

Ma-.  Eggleston:  Mr.  Chairman,  I  wish  to  offer  an  amendment  to  the  last  clause  of 
section  7,  beginning  in  line  18  down  to  and  including  a  part  of  line  22.  I  move  to  strike 
out  the  words: 


Provided,  that  such  primary  schools  as  shall  be  established  shall  be  maintained  at 
least  four  months  of  each  year  before  any  part  of  the  fund  assessed  and  collected  may 
be  devoted  to  the  establishment  of  schools  of  higher  grade. 

Mr.  Ayers:  The  language  I  suggest  to  the  gentleman  has  been  changed  in  line  19, 
and  it  reads  now,  "as  shall  have  been  established,"  as  I  understand  it.  "Be"  is  stricken 
out  and  "have  been"  inserted,  so  as  to  read,  "shall  have  been  established." 

Mr.  Watson:  If  I  may  interrupt  the  gentleman  from  Charlotte  and  also  the  gentle- 
man from  Wise,  I  think  there  is  some  confusion  on  that  point  as  to  what  is  the  commit- 
tee's language.  The  printed  copy  that  I  have  has  not  that  language,  and  I  was  informed 
this  morning  by  the  clerk  that  some  gentleman  on  the  floor  had  offered  the  addition  of 
that  language.  In  a  large  sense,  sir,  it  would  change  materially  the  effect  of  this  pro- 
vision, and  for  that  reason  I  should  be  very  glad  if  the  Committee  on  Education  would 
reassemble  to  consider  that  matter.  If  language  so  material  to  the  effect  of  the  pro- 
vision offered  could  be  interjected  in  it,  it  would  destroy  the  sense,  as  I  understand  it, 
of  the  provision.  In  conversation  with  the  chairman  of  the  committee  this  morning  I 
did  not  gather  that  there  was  any  concensus  of  opinion  on  the  part  of  the  committee, 
and  unless  some  gentleman  has  a  parliamentary  right  to  insist  upon  its  appearance  in 
the  record,  I  would  like  to  have  the  matter  considered  as  printed,  and  as  it  is  in  the 
hands  of  the  gentleman  from  Charlotte,  and  as  I  have  it. 

Mr.  Ayers:  I  will  state  to  the  gentleman  that  1  corrected  my  copy  from  the  read- 
ing of  the  Secretary  at  the  desk.   That  is  the  only  knowledge  I  have  of  it. 

The  Chairman:  It  is  the  recollection  of  the  Chair  that  that  amendment  was  sug 
gested  and  accepted  by  the  committee. 

Mr.  Eggleston:  While  that  modification  does  materially  change  the  effect  of  this 
provision,  it  does  not  change  it  to  the  extent  to  which  I  should  like  to  see  a  change  made. 

In  the  first  part  of  this  section,  which  has  already  been  adopted,  all  of  the  StatP 
school  fund  is  appropriated  to  and  confined  to  the  maintenance  of  the  schools  of  the 
primary  and  grammar  grades.  This  provision,  allowing  the  counties  and  districts  to 
raise  additional  school  funds,  has  a  similar  provision  in  it  which  practically  limits  the 
use  of  that  fund,  or  may  limit  the  use  of  that  fund,  entirely  to  the  same  class  of  schools, 
taking  that  in  connection  with  the  fact  that  the  committee  seems  to  have  stricken  out 
of  the  Constitution  the  original  section  9,  which  provides  that  the  General  Assembly 
shall  have  power  to  foster  higher  grades  of  schools  under  its  supervision  and  to  provide 
for  such  purpose  a  permanent  educational  fund„ 

Now,  Mr.  Chairman,  the  people  of  this  State  make  an  appropriation  which  is  ex- 
pended this  year  for  higher  education  amounting  approximately  to  $200,000,  going  to  the 
University,  the  colleges,  and  such  schools.  Under  the  provision  of  this  Constitution  the 
primary  and  grammar  grades  of  schools  are  established  in  the  counties,  and  all  of  the 
State  funds  are  appropriated  to  that  purpose.    There  is  absolutely  no  provision  in  this 
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Constitution  for  the  establishment  of  a  school  fund  to  fill  in  the  link  between  the  com- 
mon school  or  the  grammar  school  and  the  higher  institutions  of  learning.  AVe  find  that 
the  only  provision  in  the  present  Constitution  which  looks  towards  that  has  been  stricken 
out. 

Now,  what  is  the  elTect?  That  whereas  the  State  is  providing  and  expending  a 
large  amotmt  of  money  for  the  higher  institutions  of  learning,  we  in  effect,  in  this  Con- 
stitution will  say  to  the  pupils  of  the  common  schools  that  you  shall  be  virtually  cut  off 
from  any  opportunity  of  enjoying  any  of  the  advantages  of  those  higher  instittitions.  You 
cannot  use  one  dollar  of  the  State  funds  for  the  purpose  of  establishing  a  high  school 
in  any  county  in  the  State  which  will  enable  the  students  of  the  common  schools  to 
reach  that  point  in  his  education  when  he  can  take  advantage  of  any  of  the  higher  in- 
stitutions. And  when  it  comes  to  levying  a  local  tax,  which  it  might  be  presumed  the 
tax-payers  themselves  would  have  the  right  to  say  what  use  shall  be  made  of  it,  you 
put  in  a  provision  here  which  will  virtually  cut  them  off  from  using  any  part  of  that 
fund  for  that  purpose. 

I  do  not  know  whether  the  committee  contemplated  any  such  state  or  affairs  or  not, 
but  that  is  what  they  do.  They  say  to  the  great  body  of  the  people  of  the  State  that  so 
far  as  the  law  is  concerned  we  will  make  no  provision  to  enable  you  to  take  any  advan- 
tage of  the  higher  institutions  of  learning. 

Then,  Mr.  Chairman,  the  question  arises,  shall  the  people  of  the  State  be  taxed  to 
maintain  it,  if  the  larger  bulk  of  the  people  of  the  State  are  cut  off  entirely  from  any 
opportunity  of  using  it.  If  the  State  funds  can  be  appropriated  to  maintain  these  insti- 
tutions, I  can  see  no  reason  Avhy  any  inhibition  should  be  put  on  the  use  of  the  State 
funds  to  prevent  the  counties  from  establishing  these  intermediate  schools,  if  the  State 
does  no't  establish  them. 

3>Ir.  Willis:  Do  you  think  there  ought  to  be  a  high  school  in  any  district  or  county 
where  the  primary  and  grammar  schools  are  not  run  at  least  four  months  in  the  year? 

Mr.  Eggleston:  I  do  not  think  that  the  taxpayers  of  my  county  ought  to  be  taxed 
to  run  every  negro  school  for  four  months  before  they  can  use  their  taxes  to  establish  a 
high  school  in  that  county,  and  that  is  the  effect  of  this  provision. 

Xow,  when  you  have  appropriated  every  dollar  of  the  State  funcs  to  the  mainte- 
nance of  the  common  schools  I  do  not  see  any  reason  whatever  why  yoti  should  not  allow 
the  people  who  pay  those  taxes  to  appropriate  that  money  to  the  establishment  of  a 
school  which  will  give  the  pupils  of  the  county  an  opportunity  to  prepare  themselves  for 
the  University  of  Virginia,  AVilliam  and  Mary,  the  V.  M.  I..  Blacksburg,  or  any  other  of 
the  higher  institutions  which  are  maintained  at  the  expense  of  the  public. 

The  effect  of  this  provision  is  to  cut  off  virtually  from  the  use  of  those  higher  insti- 
tutions every  cotmtry  community.  That  is  what  it  does.  I  do  not  believe  the  committee 
ever  contemplated  any  such  thing.  I  cannot  see  for  the  life  of  me  if  these  people  are 
allowed  to  levy  a  local  tax  why  they  should  have  this  provision  ptit  on  them. 

Mr.  Willis:  Do  you  not  think  it  would  be  possible,  if  we  leave  out  the  provision 
here,  in  sonae  districts  high  schools  might  be  established  at  the  expense  of  the  primary 
and  grammar  schools?  In  other  words,  there  might  be  such  a  hue  and  cry  for  a  high 
school  that  that  high  school  might  be  established  at  the  sacrifice  of  the  primary  and 
grammar  schools,  and  a  few  in  the  community  would  get  the  benefit  of  the  public  school 
fund  at  the  expense  of  the  majority  and  those  who  need  it  most. 

Mr.  Eggleston:  Mr.  Chairman,  if  there  is  a  hue  and  cry  for  it  somebody  must  raise 
the  hue  and  cry;  and  it  must  be  raised  by  the  people  who  pay  the  taxes.  Moreover, 
when  you  consider  that  a  majority  of  those  people  are  more  interested  in  the  common 
schools  than  they  are  in  the  higher  schools,  there  is  absolutely  no  danger  of  that.  There 
has  been  no  intimation  here  that  the  school  fund  of  any  county  in  the  State  has  ever 
been  used  for  that  purpose  to  the  detriment  of  the  common  schools.  ^Miy  put  the  pro- 
vision there? 

Mr.  Thornton:    If  the  gentleman  will  yield  to  me  for  just  a  moment,  I  should  like  to 
ask  him  if  he  does  not  think  section  S  would  cover  the  objection  that  he  made  in  his 
76 — Const.  Debs. 
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opening  remarks  as  to  no  provision  having  been  made  for  high  schools.  My  question  is 
not  addressed  to  the  remarks  he  is  now  making,  but  I  did  not  want  to  interrupt  him  until 
he  reached  this  point.    Section  8  provides  that — 

"The  General  Assembly  may  establish  agricultural,  normal,  manual  training  and 
technical  schools,  and  such  grades  of  schools  as  shall  be  for  the  public  good." 

Under  that  the  Legislature  has  full  power  to  establish  any  grade  of  schools  that  the 
Legislature  m.ay  think  for  the  public  good.  I  simply  ask  the  gentleman  from  Charlotte 
if  he  does  not  think  that  that  will  cover  the  objection  raised  in  his  opening  statement? 

Mr.  Eggleston:  That  might  meet  the  objection  raised  by  my  remarks  in  regard  to 
striking  out  of  the  Constitution  section  9. 

Mr.  Thornton:    That  is  all  I  am  addressing  myself  to. 

Mr.  Eggleston:  But  it  does  not  meet  the  prime  objection  to'  this  provision,  that  you 
virtually  cut  the  people  off  from  any  opportunity  to  establish  these  schools  even  at  their 
own  expense  and  for  their  own  purposes,  and  why  put  it  in  there?  The  present  school 
law  forbids  the  opening  of  any  school  that  you  cannot  run  for  five  months.  Why  put  it 
in  there?  If  you  choose  to  appropriate  all  of  the  State  funds  to  the  maintenance  of  the 
common  schools,  I  raise  no  objection,  but  when  you  allow  the  people  of  any  county  of 
the  State  to  levy  a  special  tax  for  the  purpose  of  education  I  cannot  see,  after  you  have 
appropriated  all  of  the  State  funds  to  these  schools,  what  right  there  is  after  we  tax 
ourselves  to  say  what  we  shall  do  with  that  money. 

The  same  power  and  the  same  public  sentiment  which  would  prompt  the  authorities 
to  levy  the  tax  will  prompt  the  authorities  to  apply  that  tax  to  the  very  best  purpose. 
The  samje  public  sentiment  which  always  controls  in  these  matters  will  control  in  this. 
There  is  no  danger  of  this  fund  being  used  against  the  will  and  against  the  interests  of 
the  people  who  pay  the  taxes,  and  I  can  see  absolutely  no  reason  why  you  should  vir- 
tually say  to  the  youth  of  the  counties  of  this  State  that  we  will  cut  you  off  as  far  as  we 
can  cut  you  off  from  the  use  of  the  higher  institutions  of  learning. 

I  hope  it  will  be  the  pleasure  of  the  Commatt.ee  at  least  to  cut  out  this  provision  and 
to  make  the  amendment  I  suggest,  so  as  to  leave  it  to  the  counties  and  districts  to  use 
the  funds  which  they  raise  by  local  taxation  for  such  purpose  and  such  schools  as  they 
in  their  judgm.ent  think  most  conducive  to  the  public  welfare. 

Mr.  Mcllwaine:  I  call  the  attention  of  the  gentleman  and  of  the  other  gentlemen 
of  the  Convention  to  the  following  facts: 

There  is  in  the  State  of  Virginia,  according  to  the  last  report  of  the  Superintendent 
of  Public  Instruction,  a  school  population  of  665,865.  Of  these  there  were  enrolled  in 
schools  only  358,825.  Of  those  the  average  attendance  at  the  primary  schools  was  only 
203,136;  that  is  to  say,  only  one-third  of  the  whole  school  population  was  in  average  at- 
tendance on  the  schools,  and  not  greatly  miore  than  half  were  at  all  enrolled. 

This  was  the  problem  that  was  before  your  committee:  The  fact  that  such  a  large 
proportion  of  the  children  of  Virginia,  not  merely  of  the  colored  people,  by  any  means, 
but  of  the  white  people,  are  getting  absolutely  no  education  at  all.  The  point  that  was 
before  us  was  just  that.  Wihat  can  we  do  to  cure  this  evil?  For  people  to  grow  up  ^rx 
illiteracy  is  not  only  a  personal  damage,  but  it  is  a  distinct  and  a  growing  injury  to  the 
State. 

Mr.  Chairman,  I  do  not  look  upon  the  organization  of  the  public  school  system  as 
grounded  upon  what  we  would  call  justice.  It  has  some  elements  of  benevolence  in  it, 
but  the  bed  rock  upon  which  the  defence  of  the  public  schools  rests  is  the  good  of  the 
Commonwealth.  If  our  children  do  not  have  at  least  primary  advantages,  there  is  no 
hope  for  progress  in  intelligence,  in  virtue,  in  economic  strength,  and  therefore  the 
committee  felt  bound  to  give  prime  and  chief  attention  to  the  primary  schools,  which 
would  furnish  the  elements  of  knowledge,  the  ability  to  read,  the  ability  to  understand  a 
written  page,  the  ability  to  take  up  a  newspaper  and  find  out  what  is  going  on  in  the 
world,  the  ability  to  send  out  the  mind  and  take  in  the  circumstances  and  conditions  of 
things  as  they  actually  exist;  and  we  believe  that  when  that  much  has  been  accom- 
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plished  for  the  common  people  of  the  Commonwealth  a  grand  work  nas  been  done  in 
elevating  our  citizens,  in  purifying  our  society,  and  in  bringing  our  people  up  to  a  point 
that  we  would  desire  to  see  them  hold. 

I  am  in  favor  of  the  establishment  of  such  schools  as  the  gentleman  desires;  I  want 
to  see  the  higher  education  promoted  by  all  proper  means,  but  the  point  I  was  about  to. 
raise  and  to  which  I  want  to  call  the  gentleman's  attention  is  this:  I  have  no  pet 
theory — none  in  the  world.  I  have  no  prejudices  in  education  against  any  kind  of  edu- 
cation we  may  have.  I  want  to  promote  it  all.  But  here  is  the  point.  How  can  we 
expect  the  poor  people  of  our  communities,  in  Charlotte,  in  Prince  Edward,  in  our  sec- 
tion of  the  State,  to  get  the  advantage  of  higher  education  which  may  be  provided,  if 
you  can  provide  it,  unless  adequate  facilities  have  been  furnished  first  for  the  primary 
instruction  of  their  children?    The  primary  grade  lies  at  the  base  of  everything  else. 

Mr.  Eggleston:  I  should  like  to  ask  him  if  the  same  argum,ent  would  not  lead  him 
to  the  position  in  which  he  would  have  to  advocate  taking  the  $200,000  that  goes  to 
these  higher  institutions  and  apply  it  to  the  primary  and  grammar  grades? 

Mr.  Mcllwaine:    I  think  not.    It  does  not  come  out  of  the  public  school  fund. 

Mr.  Eggleston:    It  comes  out  of  the  public  treasury. 

Mr.  Mcllwaine:  It  is  deemed  by  the  people  of  this  State  a  matter  of  great  im- 
portance that  these  higher  institutions  should  be  maintained  as  subsidiary  to  all  the 
other  work  of  education  in  the  State. 

Mr.  Thornton:  I  ask  the  gentleman  could  not  that  be  done  now  out  of  the  general 
fund?  If  the  Legislature  think  proper  they  could  establish  those  high  schools  out  of 
the  general  fund. 

Mr.  Mcllwaine:  Unquestionably. 

Mr.  Thornton:  Just  as  they  provide  for  universities  and  colleges  out  of  the  general 
fund. 

Mr.  Mcllwaine:  As  has  been  pointed  out  to  the  gentleman,  in  the  very  next  section 
of  the  Constitution,  I  think,  provision  is  made  for  the  Legislature  doing  this  if  they 
think  proper.  But  all  I  rose  to  say  is  that  the  primary  grades  of  schools  ought  to  be- 
protected  certainly  in  some  measure. 

Mr.  Ayers:  Mr.  Chairman,  I  am  heartily  in  favor  of  the  amendment  proposed  by 
the  gentleman  from  Charlotte.  I  believe  that  it  is  absolutely  necessary  to  the  success, 
of  the  free  school  system  that  there  should  be  established  at  home  some  intermediate 
school  that  will  give  the  poor  man's  children  an  opportunity  to  prepare  themselves  to 
enter  the  higher  institutions  provided  for  their  education,  if  they  can  ever  reach  them. 
I  believe  that  is  absolutely  necessary,  in  order  to  furnish  qualified  teachers  to  the  public 
free  schools  of  the  State. 

I  am  a  school  trustee;  I  have  met  these  questions  practically  for  several  years;  and 
1  know  that  it  is  very  hard  for  the  teachers  to  get  the  money — bright,  active  men  and 
women,  who  would  be  an  ornament  to  the  school  system — to  attend  one  of  the  normal 
schools,  for  a  woman  to  go  to  Farmville,  for  a  man  to  go  to  William  and  Mary.  They  are' 
not  prepared  in  the  primary  or  grammar  schools  to  go  and  enter  there.  They  go  there 
unprepared.  Those  institutions  are  forced  to  take  material  to  work  upon  that  they 
should  not  take.  There  should  be  these  intermediate  schools  for  the  very  upbuilding  of 
the  free  school  system.  The  primary  and  grammar  schools  are  directly  interested,  as 
every  poor  child  in  the  Commonwealth  is  directly  interested,  in  these  local  high  schools,, 
that  will  enable  the  poor  children  to  prepare  themselves,  so  that  when  they  do  go  to  one- 
of  these  normal  or  training  schools  or  one  of  the  universities  or  colleges,  they  will  not 
have  to  spend  such  a  lengthy  time  at  those  institutions  as  to  exhaust  any  possible 
means  at  their  command. 

I  have  in  mind  a  teacher  whom  we  required  to  attend  one  of  the  normal  schools 
before  we  would  employ  her  again.  She  had  been  teaching  in  the  public  schools  of  my 
town,  and  it  was  with  great  difficulty  that  she  could  command  the  money  to  attend  the 
institution  at  Farmville;  and  when  she  went  there  she  was  not  prepared,  as  she  should 
have  been,  to  have  done  the  best  work  and  to  have  graduated  with  distinction.  There 
are  numbers  of  such  instances. 
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It  is  plain  to  my  mind,  Mr.  Chairman  and  gentlemen  of  the  Committee,  that  if  you 
want  to  build  up  the  system  and  to  make  it  useful  to  all  che  people,  and  especially  to  the 
poor  man's  child  who  cannot  read  and  does  not  now  have  the  advantage  of  the  primary 
and  grammar  schools,  that  you  can  no  better  subserve  that  end  than  by  providing  at 
home,  where  pupils  can  go  at  a  reasonable  expense,  an  intermediate  school,  fitting  and 
preparing  them  to  enter  one  of  these  training  schools  for  teachers  in  the  State,  or  one 
of  the  colleges  or  universities.  I  believe  it  will  be  a  step  in  the  direction  of  building  up 
the  entire  system,  and  I  therefore  believe,  notwithstanding  the  fact  that  the  school 
trustees  of  any  district  or  the  board  of  any  county  may  be  unable  to  run  these  schools 
tor  four  months  and  also  build  up  these  intermediate  schools,  that  the  true  interest  of 
the  people  is  to  build  up  this  intermediate  school  and  thereby  give  them  qualified  teach- 
ers and  afford  them  an  opportunity,  at  home  and  at  little  expense,  of  fitting  themselves 
for  the  higher  schools. 

Mr.  Mcllwaine:  Mr.  Chairman,  I  expected  to  hear  such  an  argument  as  that  from 
ithe  extreme  Southwest  after  everybody  else  had  made  it.  I  had  in  contemplation,  sir, 
the  section  of  the  State  from  which  the  gentleman  comes  when  we  passed  the  clause 
that  is  now  under  discussion.  The  gentleman  must  know  that  illiteracy  among  white 
people  prevails  in  his  section  of  the  State  to  a  far  larger  extent  than  it  does  in  other 
sections  of  the  State;  certainly  than  it  does  in  this  section. 

Now,  sir,  how  are  the  children  of  the  poor  people  to  be  benefited  by  the  high  schools 
which  you  propose  to  establish  unless  they  have  the  advantage  of  going  to  the  primary 
schools?  How  is  that  poor  girl  to  get  to  the  normal  school  if  she  has  never  had  a 
chance  to  go  to  the  primary  school?    There  is  the  point. 

Mr.  Eggleston:  Are  there  not  over  two  hundred  thousand  children  now  in  the  pri- 
mary schools? 

Mr.  Mcllwaine:    Yes,  sir. 

Mr.  Eggleston:    Have  they  not  a  right  to  go  to  the  higher  institutions? 

Mr.  Mcllwaine:  If  all  the  others  have  the  same  chance  that  they  have  had  in  the 
primary  and  grammar  schools. 

Mr.  Eggleston:  Ought  you  not  to  cut  off  the  appropriation  to  the  higher  institutions 
until  all  the  others  have  had  the  same  chance  that  they  have  had? 

Mr.  Mcllwaine:    No,  sir. 

Mr.  Eggleston:  Then  you  ought  to  provide  the  means  of  those  getting  into  the 
higher  institutions  who  have  had  the  chance  of  primary  education. 

.  Mr.  Ayers:  If  the  gentleman  will  permit  me  to  interrupt  him,  I  want  to  give  an 
illustration  of  my  idea.  We  have  to-day  a  principal  and  five  teachers  in  the  public 
schools  in  my  town,  and  neither  the  principal  nor  any  one  of  the  teachers  is  a  native  of 
the  county,  nor  were  they  educated  in  the  county.  We  wish  to  guard  against  that  very 
condition,  to  qualify  teachers  in  our  own  section,  so  that  we  will  not  have  to  go  abroad 
to  get  them. 

Mr.  Mcllwaine:  That  is  very  important,  and  I  sympathize  with  you  thoroughly. 
All  I  maintain  is  that  while  you  ought  to  have  these  schools,  there  ought  to  be  pro- 
vision made  for  the  primary  education  of  all  the  children  in  a  county. 

The  State  school  fund,  I  am  informed  by  the  gentleman  from  Nottoway  (Mr.  Wat- 
son), who  has  made  the  calculation,  will  very  nearly  support  the  primary  grades  four 
months— three  months  and  something.  He  has  made  the  calculation.  It  will  require 
then  a  very  small  addition  from  the  counties,  and  then  the  whole  of  your  local  taxation 
ica.n  be  applied  as  you  desire. 

While  I  am  on  my  feet  I  will  say  that  a  gentleman  has  asked  me  why  we  put  in 
the  first  part  of  this  section  "for  the  benefit  of  the  primary  and  grammar  grades?" 
What  was  the  reason  of  our  saying  anything  about  the  grammar  grade?  Those  are  two 
distinctive  terms,  the  primary  alluding  to  that  degree  of  knowledge  which  is  acquired  in 
reading  and  writing  and  a  little  ciphering,  and  then  the  grammar  grade,  which  does  not 
Include  any  language  other  than  the  English,  but  takes  in  a  careful  study  of  grammar 
and  of  geography  and  of  history  and  of  such  studies  as  increase  the  general  intelli- 
gence of  the  student.    In  all  the  Constitutions  so  far  as  I  can  recollect  that  distinction 
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is  made.  It  is  all  below  what  is  called  the  high  school.  The  primary  and  grammar 
grades  embrace  what  is  below  the  high  schools. 

Mr.  Flood:  Mr.  Chairman,  I  agree  with  the  delegate  from  Charlotte  (^Iv.  Eggles- 
ton  I  that  this  provision  shotild  be  stricken  out,  I  recognize  the  obligation  on  the  part 
of  Virginia  to  extend  help  to  all  of  its  citizens,  both  white  and  colored,  in  the  way  of 
affording  them  an  opportunity  to  get  an  education,  but  I  do  not  submit  that  it  is  ai 
very  little  boon  that  the  white  people  of  this  Commonwealth  are  asking  of  this  Con- 
vention when  they  ask  to  be  allowed  to  expend  such  taxes  as  they  choose  to  impose 
upon  themselves  in  their  respectiA-e  localities,  a  tax  in  addition  to  the  tax  imposed  bv 
the  State  of  Virginia,  in  the  establishment  of  such  schools  as  they  see  fit. 

Mr.  Chairman.  I  do  not  think  this  fund  will  all  be  expended  in  high  schools-.  I  be- 
lieve a  great  deal  of  it  will  be  expended  in  high  schools,  but  a  great  deal  of  it  will  be 
spent  in  white  primary  schools.  But  what  v:e  ask  here  is  that  the  local  school  boards; 
be  allowed  to  expend  it  in  such  schools  as  they  see  fit.  high  schools  and  primary  schools. 
If  they  want  to  expend  it  for  the  benefit  of  the  white  people,  let  them  expend  every 
cent  they  are  willing  to  tax  themselves  for  the  benefit  of  their  own  children.  They  are 
the  people  who  are  going  to  pay  the  taxes  and  should  have  the  benefit  of  those  self- 
imposed  taxes. 

AVe  are  not  here  making  any  fight  against  the  State  of  Virginia  undertaking  la 
educate  the  negro  children,  but  we  are  here  asking  this  Convention  not  to  require  us, 
If  we  choose  to  tax  ourselves  to  the  extent  of  fifty  cents  on  the  one  hundred  dollars'' 
worth  of  property  to  divide  that  tax  eciually  with  the  negro  children  in  those  counties. 
We  have  expended  in  the  last  thirty  years  S12.un0.0ui'j  tipon  negro  education.  VTiether 
it  has  done  any  good  or  not,  I  do  not  know.  I  know  the  records  disclose  the  fact  that 
in  the  Virginia  penitentiary  nearly  two-thirds  of  the  negro  convicts  can  read  and 
write,  and  that  over  half  of  them  have  been  educated  in  the  public  schools,  but,  not- 
withstanding this  record  and  other  facts  I  could  mention,  we  are  not  making  a  fight 
upon  negro  education.  I  am  not  here  opposed  to  the  State  of  Virginia  appropriating 
such  taxes  as  she  is  disposed  to  levy  upon  the  people  for  the  equal  benefit  of  the  white 
and  negro  children,  but  if  in  our  negro-ridden  communities  the  property  owners,  the 
white  people,  choose  to  impose  an  additional  tax  upon  themselves  so  that  their  children 
can  have  proper  educational  facilities,  so  that  they  can  go  to  school  eight  or  nine 
months,  instead  of  four  months  in  the  year,  and  so  that,  instead  of  having  no  graded 
schools  to  which  they  can  go  and  prepare  themselves,  they  can  have  them.  I  think  it 
is  a  hardship  on  the  part  of  this  Convention  to  say  they  cannot  do  it,  because  if  we  are 
to  divide  eqtially  with  the  negro,  not  only  the  taxes  we  pay  into  the  State  treasury,  but 
the  taxes  we  want  to  levy  for  otir  own  immediate  uses  in  our  own  immediate  vicinity,, 
the  people  are  not  going  to  tax  themselves.  They  are  not  going  to  impose  this  burden, 
upon  themselves. 

Mr.  Keezell:  I  will  ask  the  gentleman  whether  the  end  he  seeks  can  be  any  more 
successfully  accomplished  by  any  provision  than  it  is  now  accomplished  in  the  county- 
he  represents? 

Mr.  Flood:     Yes,  sir. 

Mr.  Keezell:  I  find  that  there  are  in  the  county  of  Appomattox  2.073  white  children, 
and  1..593  colored  children.  Last  year  the  county  of  Appomattox  expended  for  white- 
scnools  S5.230.6G  and  S96*j  for  colored  schools.  In  other  words,  the  State  of  Virginia- 
sent  to  the  county  of  Appomattox  on  account  of  her  colored  population  S2.277.99.  and' 
there  was  only  expended  for  colored  education  in  that  county  S960.  If  he  can  accom- 
plish the  end  to  which  he  is  referring  any  more  successfully  than  the  people  of  Appo^- 
mattox  now  accomplish  it.  I  should  like  to  know  the  recipe. 

Mr.  Flood:  All  I  have  to  say  is  that  the  people  of  Appomattox  have  done  that 
becaiise  they  have  seen  the  necessity  for  it.  and  they  are  going  to  continue  to  do  it  if 
you  do  not  inhibit  them  from  doing  it  by  the  Constitution.  They  pay  the  taxes,  and 
along  with  the  rest  of  the  people  of  Virginia  they  pay  the  money  that  keeps  up  the 
asylum.r.  they  pay  the  criminal  expenses  of  the  Commonwealth,  and  they  have  gome 
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along  for  thirty  years,  dividing  their  taxes  equally  in  proportion  to  their  population. 
They  have  seen  their  own  white  children  grow  up  and  go  into  the  world  on  unequal 
terms  with  the  white  children  of  Northern  States  and  States  more  advantageously  situ- 
ated than  we  are,  until  they  have  been  sickened  by  the  prospect.  They  have  taken  the 
matter  into  their  own  hands,  and  they  are  going  to  control  it  if  the  Constitutional  Con- 
vention does  not  put  an  inhibition  on  them. 

I  do  not  think,  however,  that  the  reasoning  of  the  gentleman  from  Rockingham  is 
correct.  It  is  true  that  upon  the  present  basis  so  many  hundreds  of  dollars  are  sent 
to  that  county  on  account  of  its  negro  school  population,  but  if  the  negroes  of  Appo- 
mattox were  stricken  down,  the  negroes  all  over  the  Commonwealth  would  be  stricken 
down,  and  then  the  amount  sent  per  capita  to  the  white  children  of  Appomattox  would 
!be  greater,  and  I  deny  the  proposition  that  our  white  children  in  the  county  of  Appo- 
;mattox  get  one  cent  on  school  money  by  reason  of  our  negro  population. 

Mr.  Watson:  I  will  state,  for  his  information,  that  if  he  will  calculate  he  will 
■ascertain  that  the  total  amount  of  school  money  in  the  State  at  large  is  $1,971,000, 
which  it  is,  and  if  he  will  eliminate  the  negro  population  from  the  State  he  will  find 
that  the  per  capita  distribution  in  his  county  would  be  nearly  five  dollars,  but  taking 
into  account  the  negro  population  in  this  State,  the  distribution  per  capita  is  less  than 
two  dollars. 

Mr.  Flood:  1  am  much  obliged  to  the  gentleman  for  the  figures.  That  is  just  the 
idea  I  had  but  I  did  not  have  the  figures.  I  deny  the  correctness  of  the  statement  made 
by  the  gentleman  from  Rockingham  that  the  white  children  of  Appomattox  get  one 
cent  by  virtue  of  its  negro  population. 

Mr.  Keezell:  I  simply  desire  to  state  that  I  have  the  figures  exactly  from  the 
official  records.  There  is,  as  we  all  know,  a  distribution  of  the  State  fund,  according 
to  population,  between  the  ages  of  five  and  twenty-one  years.  It  matters  not  whether 
the  population  is  colored  or  white,  it  goes  to  your  county  according  to  the  school 
population.  I  am  not  sure,  but  in  your  county  for  the  last  year  which  I  saw  the  average 
was  $1.43.  I  made  the  calculation  here,  and  on  that  basis,  and  it  certainly  is  not  less 
than  that;  with  1,593  negro  school  children  in  Appomattox,  it  will  give  $2,277  from  the 
school  fund  to  the  county  of  Appomattox  on  account  of  the  colored  children  there. 

Mr.  Flood:  I  say  your  premises  are  all  wrong.  I  am  not  taking  exception  to  your 
figures.  That  distribution  of  $1.43  is  made  on  the  basis  of  the  white  and  colored 
■children  in  the  Commonwealth  of  Virginia.  If  you  strike  out  the  negro  children  of 
Appomattox  you  would  have  to  do  it  in  the  rest  of  the  counties,  and  instead  of  its  being 
$1.43  that  our  white  children  get,  it  would  be  $5,  as  the  gentleman  from  Nottoway  in- 
forms me. 

Mr.  Keezell:    That  would  be  impossible. 

Mr.  Flood:    Whether  it  would  be  $5  or  not,  it  would  be  a  great  deal  more  than  $1.43. 

Mr.  Watson:  I  tried  to  make  myself  understood  that  the  total  amount  of  taxes 
collected  in  this  Commonwealth  for  public  school  purposes  was  $1,971,000.  That  is  the 
total  amount  of  taxes  collected  in  this  Commonwealth  for  public  school  purposes.  I 
will  say  that  every  dollar  of  that  tax,  practically,  is  paid  by  the  white  people  of  this 
Commonwealth,  as  the  system  is  now  constituted.  The  whole  negro  tax  of  this  Com- 
monwealth, I  will  say  to  the  gentleman  from  Rockingham,  is  about  $125,000,  for  all 
purposes.    Out  of  it  the  schools  get  only  their  fractional  part. 

Mr.  Flood:  One-fourth. 

Mr  Watson:  About  a  sixth,  sir.  Now,  if  the  gentleman  from  Rockingham  will 
take  the  total  amount  of  $1,971,000  and  divide  it  among  397,000  white  school  children, 
which  the  gentleman  from  Prince  Edv/ard  told  us  is  the  number  of  white  children  iu 
this  State,  he  will  find  that  the  distribution  to  each  white  child  would  be  nearly  five 
dollars,  whereas  if  you  add  to  the  number  the  268,000  negro  children  in  this  Common- 
wealth, making  665,000  and  something,  as  the  gentleman  from  Prince  Edward  has  said, 
the  distrihution  is  less  than  two  dollars  per  head.    I  ask  the  gentleman  from  Rocking- 
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ham  to  calculate  it  himself,  and  we  will  ascertain  that  the  total  distribution  on  the 
basis  of  white  population  would  be  nearly  five  dollars. 

Mr.  Flood:  It  is  perfectly  obvious  that  the  amount  per  capita  that  would  be  sent 
to  each  county  from  the  State  fund,  if  the  negro  population  were  eliminated,  would  be 
very  much  greater  than  now. 

I  notice  that  the  Richmond  T ivies  says  that  Nottoway  gets  a  great  deal  of  the  school 
fund  by  reason  of  its  negro  population.  I  say  none  of  the  counties  receive  it  by  reason 
of  the  negro  population,  because  when  you  go  to  divide  the  school  fund,  which  the 
white  people  pay,  by  the  number  of  white  children,  the  white  children  would  get  a 
great  deal  more  per  capita  than  they  now  get. 

But  I  am  not  making  any  assault  upon  the  proposition  that  the  State  of  Virginia 
shall  educate  the  colored  children,  but  I  do  say  that  the  counties  of  this  Commonwealth, 
especially  counties  in  the  Black  Belt  and  especially  the  poorer  counties,  counties  that 
are  not  wealthy  like  the  county  of  Rockingham,  are  asking  but  a  small  boon  at  the 
hands  of  this  Convention  when  they  ask  you  to  let  them  levy  a  tax  upon  their  own 
property  owners,  if  they  desire  to  do  so,  and  to  appropriate  the  amount  thus  raised  as 
the  best  interests  of  their  communities  may  demand. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  proposed  by  the 
gentleman  from  Charlotte. 

Mr.  Pollard:  I  desu'e  to  offer  an  amendment  to  the  amendment  of  the  gentleman 
from  Charlotte,  to  strike  out  the  word  "four,"  in  line  19,  section  7,  page  5,  and  insert  in 
lieu  thereof  the  word  "five." 

The  Secretary:  It  is  proposed  to  strike  out  the  word  "four,"  in  line  19,  section  7, 
page  5,  and  insert  in  lieu  thereof  the  word  "five,"  so  as  to  read  "five  months  of  each 
year,"  instead  of  "four  months." 

Mr.  Eggleston:  I  do  not  wish  to  detain  the  Committee  any  longer,  but  there  is 
another  objection  to  this  clause. 

1  cannot  see  how  you  are  to  determine,  and  when  you  are  to  determine,  whether 
the  funds  in  hand  have  run  the  schools  for  four  or  five  months.  At  what  time  is  the 
test  to  be  applied?    It  provides: 

Provided,  that  such  primary  schools  as  shall  be  established  shall  be  maintained  at 
least  four  months  of  each  year  before  any  part  of  the  fund  assessed  and  collected  may 
be  devoted  to  the  establishment  of  schools  of  higher  grade. 

Mr.  Thornton:  The  present  law  (it  is  not  a  constitutional  provision),  or  the  rul- 
ing of  the  State  Board  of  Education,  requires  that  provision  shall  be  made  to  run  a 
school  five  months  before  it  shall  be  recognized  as  a  public  school  at  all.  It  is  already 
provided  for. 

Mr.  Eggleston:  I  still  want  to  know  whether  the  erection  of  a  school-house  estab- 
lishes a  school,  or  wliat  does  establish  it.  Now,  in  every  county  of  this  State,  especially 
In  sections  of  the  State  w^here  there  is  a  floating  population  consisting  of  tenants,  mov- 
ing on  these  large  farms  from  one  part  of  the  county  to  another,  they  find  it  necessary 
In  one  year  to  establish  a  school  and  next  year  the  pupils  have  moved  off  to  another 
neighborhood,  and  the  school-house  is  closed  up  and  a  new  school-house  is  established 
somewhere  else.  I  suppose  there  is  scarcely  a  county  in  this  State  that  has  not  a  great 
many  more  houses  than  they  can  possibly  use  on  that  account,  houses  in  localities  where 
the  school  population  has  moved  off.  Now,  does  the  erection  of  a  building  establish  a 
school?  That  is  the  question.  The  present  law  provides  that  the  school  authorities 
shall  not  open  any  schools  which  they  cannot  run  for  five  months  in  the  year. 

The  chairman  of  this  committee  calls  our  attention  to  the  fact  that  there  are  a 
great  number  of  children  in  this  State  who  do  not  attend  the  public  schools.  He  does 
not  tell  us  how  many  of  those  children  failed  to  attend  those  schools  for  want  of  school 
facilities,  and  how  many  failed  to  attend  from  choice  or  the  choice  of  their  parents.  He 
tells  us  that  there  are  over  300,000  on  the  rolls.  If  they  are  on  the  rolls,  they  are  there 
because  they  have  the  school  facilities.    He  also  says  something  over  200,000  is  the 
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average  attendance.  It  would  seem,  then,  sir,  that  the  great  prime  necessity  in  our 
public  school  system  is  to  arouse  the  interest  of  our  people  in  the  subject  of  education, 
if  we  are  providing  school  facilities  for  a  hundred  thousand  more  children  than  are 
absolutely  using  the  schools. 

Moreover,  I  recognize  the  fact  that  the  State  has  undertaken  to  provide  education 
for  the  children  in  this  State,  and  in  doing  so  it  is  discharging  to  its  citizens  a  duty 
which  it  owes  to  them,  a  duty  not  which  it  owes  to  the  citizens  so  much  as  a  duty 
which  the  State  owes  itself.  It  spends  nearly  $2,000,000  for  these  common  schools.  It 
is  expending  $200,000  for  higher  institutions. 

Now,  sir,  if  you  are  going  to  defer  the  establishment  of  these  intermediate  schools 
until  you  can  provide  common  education  or  common  schools  for  the  600,000  children, 
does  not  the  same  argument  lead  you  to  the  conclusion  that  you  must  take  away  the 
appropriations  to  these  higher  institutions  until  you  can  do  the  same  thing?  If  the-. 
State  has  undertaken  this  duty  of  furnishing  a  common  school  education  and  higher 
education  to  the  children,  how  can  it  avoid  the  obligation  to  provide  the  intermediate 
schools,  so  that  the  patrons  of  the  common  schools  can  avail  themselves  of  the  higher 
institutions. 

What  is  the  practical  working  of  this  system.  The  gentleman  from  Prince  William 
suggested  that  under  a  drag-net  

Mr.  Flood:  I  should  like  to  ask  the  gentleman  whether  if  the  local  school  board 
has  the  distribution  of  the  local  school  fund  there  is  any  reason  in  the  world  why  it 
cannot  appropriate  that  fund  to  primary  schools  just  as  well  as  to  high  schools? 

Mr.  Eggleston:    Certainly  it  can. 

Mr.  Flood:  They  just  want  the  power  to  do  as  they  please. 
Mr.  Eggleston:    They  want  the  power  to  do  as  they  please. 

Now,  Mr.  Chairman,  this  report  provides  for  the  election  of  the  trustees  by  the 
people.  Provides  for  the  payment  of  these  local  taxes  by  those  same  people  who  elect 
the  trustees.  Now,  is  there  any  reason  why  the  tax-payers,  when  they  pay  the  taxes 
and  elect  the  trustees,  cannot  be  entrusted  with  seeing  that  this  fund  is  properly  ex- 
pended? Why  put  this  limitation  on  us,  because  you  will  observe  it  not  only  limits  us 
in  the  respect  I  have  mentioned,  but  it  limits  us  in  the  particular  mentioned  by  the 
gentleman  from  Appomattox.  You  take  it  out  of  our  power  when  you  do  that,  and  what 
is  the  result?  You  have  an  absolute  assurance  that  in  certain  counties  of  this  State, 
where  a  white  man  has  to  pay  one  dollar  in  order  to  get  fifty  cents  for  his  own  schools, 
they  are  not  going  to  levy  that  tax. 

Mr.  Flood:  I  will  call  the  gentleman's  attention  to  the  fact  that  in  a  county  like 
Rockingham  if  fifty  cents  was  levied  the  white  people  would  get  the  benefit  of  most 
of  it. 

Mr.  Eggleston:    Yes,  sir. 

Mr.  Flood:  Whereas  in  his  county  they  would  get  the  benefit  of  less  than  twenty- 
five  cents  of  it. 

Mr.  Eggleston:  That  is  just  the  point  I  was  making.  It  is  not  right.  If  it  is 
right  to  allow  these  localities  to  tax  themselves,  and  if  it  is  right  to  allow  them  to  elect 
their  trustees  to  manage  this  fund,  it  is  not  right  to  put  a  limitation  upon  them  as  to 
how  they  shall  appropriate  that  fund.  There  is  absolutely  no  danger  of  its  being  mis- 
appropriated and  being  taken  from  these  lower  grade  schools  and  being  used,  to  the 
detriment  of  the  public,  for  these  high  grade  schools.  It  is  a  right  they  ought  to  have, 
and  it  is  a  wrong  to  allow  them  to  exercise  it  for  themselves;  it  is  wrong  to  appropriate 
the  $200,000  to  keep  up  these  schools,  because  you  cut  off  virtually  three-fourths  of  the 
population  of  this  State  from  any  opportunity  whatever  to  use  the  higher  schools. 

Now,  this  is  a  small  request  that  we  make  of  you.  You  do  not  put  it  in  the  hands 
of  people  who  are  liable  to  use  it  to  the  detriment  of  anybody,  and  after  appropriating 
nearly  $2,000,000  to  primary  schools  and  $200,000  to  the  institutions  of  higher  learning 
we  only  ask  you  to  allow  the  localities,  the  country  districts,  a  free  hand  to  tax  them- 
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selves,  so  they  can  provide  the  means  of  allowing  their  pupils  to  go  from  the  lower 
grade  schools  to  the  higher  institutions  of  learning. 

A\Tien  you  undertake  to  apply  this  provision  as  written  in  the  proposed  Constitution, 
there  is  nobody  in  the  State  of  Virginia  who  can  tell  you  how  you  are  going  to  apply  it. 
They  cannot  tell  you  what  is  an  "established  school."  Is  it  every  school-house  in  the 
county,  vacant  ones  and  all!  At  what  time  are  you  going  to  apply  it?  Is  it  to  be  judged 
by  the  preceding  year?  It  is  a  right  which  the  people  have  to  apply  those  taxes  as  they 
see  fit,  and  they  will  be  applied  by  the  trustees  elected  by  the  people  who  pay  the  taxes, 
and  there  is  absolutely  no  danger  of  any  misappropriation. 

Mr.  Keezell:  Would  not  the  result  of  this  provision,  "as  shall  have  been  estab- 
lished," if  that  wording  is  left  m,  prevent  the  closing  of  a  school  anywhere  that  it  was 
found  necessary  to  close  it  because  of  lack  of  patronage  or  because  of  the  fact  that 
there  was  no  longer  any  necessity  for  a  school  in  that  neighborhood? 

Mr.  Eggleston:    That  is  a  question. 

Mr.  Keezell:    I  should  like  to  have  the  gentleman  address  himself  to  that. 

Mr.  Eggleston:  It  says  "shall  have  been  established."  If  a  school  has  already 
been  established,  you  have  to  keep  it  open  before  you  can  use  any  of  your  money  for 
any  other  purpose. 

Mr.  Flood:  I  will  call  the  gentleman's  attention  to  the  fact  that  it  will  certainly 
raise  a  question,  a  question  which  might  carry  us  into  the  courts.  It  is  a  very  serious 
matter. 

The  gentleman  has  alluded  to  my  county.  I  will  tell  him  that  there  are  a  number 
of  negro  school-houses  that  have  not  teachers  or  children  in  them.  The  question  might 
be  raised  whether  we  are  not  bound  to  keep  up  those  schools  four  months  in  the  year 
before  we  can  appropriate  the  money  for  any  other  purpose. 

Mr.  Keezell:  That  question  brings  itself  home  to  my  county,  because  I  know  we 
have  more  buildings  for  schools  in  some  sections  to-day  than  there  ought  to  be. 

The  Chairman:  The  gentleman  will  suspend  for  a  moment.  The  Chair  desires 
to  state  that  the  change  to  "shall  have  been"  was  really  not  made,  but  the  proposition 
was  made  to  change  it,  and  it  was  understood  that  the  Committee  on  Education  accepted 
the  change.  But  still  the  matter  having  been  reported  to  the  Committee  of  the  Whole 
the  acceptance  of  it  does  not  change  the  language.  It  must  be  done  by  the  action  of 
the  committee.    The  report  is  really  in  the  language  "as  shall  have  been  established." 

Mr.  Eggleston:  I  wish  to  call  attention  to  the  change  as  between  section  9  in 
the  present  Constitution  and  section  8  in  the  proposed  draft.  Section  9  of  the  old  Consti- 
tution reads: 

The  General  Assembly  shall  have  power  to  foster  all  higher  grades  of  schools  under 
its  supervision,  and  to  provide  for  such  purpose  a  permanent  educational  fund. 

Then  this  provision  is:  . 

The  General  Assembly  may  establish  agricultural,  normal,  manual  training,  and 
technical  schools,  and  such  grades  of  schools  as  shall  be  for  the  public  good. 

There  is  a  material  change  between  the  two.    Why  was  that  change  made? 

Mr.  Mcllwaine:  I  should  like  to  say  a  word  with  respect  to  the  amendment  offered 
by  the  gentleman  from  Richmond  (Mr.  Pollard).  I  was  originally  in  favor  of  engrafting 
into  the  Constitution  seven  months  for  the  primary  grade.  I  was  convinced  by  argu- 
ments in  the  committee  that  that  was  too  much,  and  I  agreed  to  accede  to  the  proposi- 
tion if  we  could  get  five  months.  But  after  thorough  and  mature  deliberation  the  com- 
mittee agreed  on  four  months,  as  was  reported.  I  do  not  want  to  oppose  anything  that 
the  committee  see  fit  to  enact,  except  that  it  does  seem  to  me  that  five  months  is  little 
enough. 

The  gentleman  from  Appomattox  (Mr.  Flood)  and  the  gentleman  from  Charlotte 
(Mr.  Eggleston)  and  the  gentleman  from  Nottoway  (Mr.  Watson)  and  I  are  all  from 
the  same  section  of  the  State.    Prince  Edward  is  very  peculiarly  situated.    It  is  in  the 
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centre,  surrounded  by  seven  other  counties  which  it  touches,  and  we  are  all  there  in  the 
same  boat.  We  have  a  negro  population,  and  in  Prince  Edward  it  is  a  very  good  popula- 
tion— a  very  good  population,  indeed. 

It  is  a  great  mistake,  Mr.  Chairman,  to  think  that  the  public  schools  have  done  no 
,r-:ood.  They  have  done  a  great  deal  of  good  to  the  white  people  and  to  the  colored  people. 
Notio.vay  has  only  twenty-four  people  who  cannot  read  and  write. 

Mr.  Flood:    White  men? 

Mr.  Mcllwaine:     White  men.    I  believe  in  Appomattox  county  the  number  is  a 
little  less  than  that. 
Mr.  Flood:  No. 

Mr.  Mcllwaine:     How  many  are  there? 
Mr.  Flood:  Sixty-seven. 

Mr.  Mcllwaine:    There  is  one  county  near  there  that  has  about  the  same  number 
or  maybe  a  little  less.    It  is  Amelia  county. 
Mr.  Watson:    Thirty-one,  I  believe. 

Mr.  Mcliwaihe:  My  own  county  has  only  eighty-two  out  of  a  considerably  larger 
white  population  than  Amelia  or  Nottoway.  The  colored  people  are  learning  to  read, 
and  as  for  its  being  shown  that  the  mere  act  of  learning  to  read  ever  hurt  anybody,  I 
cannot  imagine  it.    All  of  the  opinion  in  the  world  is  against  that  proposition. 

Now,  I  confess  that,  with  white  and  colored,  when  they  get  some  knowledge  of 
things  and  some  breadth  of  understanding  it  enlarges  their  views.  They  get  aspira- 
tions for  higher  things,  and  so  there  is  a  tendency,  not  only  with  the  white  youth  but 
with  the  colored  youth  to  leave  our  country  region  and  to  seek  employment  where  they 
will  do  better  for  themselves.  I  do  not  think  that  this  ought  to  be  attributed  as  an 
evil  to  the  colored  youth  any  more  than  it  is  to  the  white  youth. 

As  for  myself  I  feel  a  profound  interest  in  both  races.  I  wish  both  God-speed.  I 
want  to  see  them  improve  by  all  the  means  we  can  legitimately  give  them.  All  that  is 
asked  in  this  report  is  a  little  modicum  as  an  assurance  of  primary  education.  Now, 
can  we,  gentlemen,  as  members  of  this  Constitutional  Convention,  can  we,  as  representa- 
tives of  the  great  State  of  Virginia,  stand  before  our  people  and  deny  to  the  children  of 
the  Commonwealth  the  poor  privilege  of  learning  to  read?    I  think  not. 

Mr.  Flood:  Mr.  Chairman,  I  desire  to  say  that  I  feel  as  deep  an  interest  in  the 
common  schools  as  does  the  gentleman  from  Prince  Edward.  I  feel,  I  believe,  a  deeper 
interest  in  the  common  schools  for  the  white  children  than  he  does,  because  I  am  will- 
ing to  go  further  to  protect  those  schools  than  he  is.  I  have  the  kindliest  and  most 
friendly  feeling  for  the  negro.  I  want  to  aid  him  every  way  in  my  power;  but  I  am  not 
willing  to  sit  here  and  allow  an  article  to  be  adopted  by  which  the  negro  children  of 
my  county  are  to  get  the  benefit  of  what  the  white  children  there,  in  my  judgment,  are 
entitled  to.  This  Constitution  will  be  so  fixed  that  the  amount  of  money  distributed  by 
the  State  of  Virginia  amongst  these  counties  has  to  be  apportioned  in  the  various  coun- 
ties among  the  two  races  according  to  their  population.  I  have  no  objection  to  that.  I 
am  perfectly  willing  to  support  that,  but  when  it  is  attempted  to  insert  a  provision  in 
the  Constitution  that  will  doom  the  white  children  in  my  county  and  the  gentleman's 
county,  to  grow  up  in  ignorance,  I  think  it  is  time  for  us  from  that  section  of  the  State 
to  raise  a  voice  of  protest  against  it. 

Now,  as  the  gentleman  from  Charlotte  has  well  said,  our  people  cannot  afford  to 
tax  themselves  one  dollar  in  order  to  get  fifty  cents  out  of  it  to  help  educate  their  chil- 
dren. They  are  going  to  pay  your  State  taxes,  and  let  the  negroes  have  the  benefit  of 
that;  but  if  we  realize  the  fact,  as  we  do,  that  four  or  five  months  in  the  year  is  not 
enough  for  our  children  to  go  to  school,  with  an  interval  of  seven  or  eight  months  when 
they  are  away  from  school,  many  of  whom  forgetting  in  that  time  what  they  learned  in 
the  few  months  that  they  are  at  school,  and  when  we  are  willing  to  meet  the  situation 
and  to  overcome  the  difficulty  by  going  down  into  our  pockets  and  paying  a  higher  rate 
of  taxation  than  any  people  in  this  country  pay  for  free  school  education,  I  think  we 
might  be  allowed  to  spend  that  money  as  we  see  fit  and  as  the  interest  and  prosperity 
of  our  communities  demand.  Our  people  are  willing  to  tax  themjselves,  if  they  can  ex- 
pend the  money  upon  white  education.    They  are  not  willing,  Mr.  Chairman,  in  addi- 
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tion  to  the  tax  that  all  the  other  people  in  this  Commonwealth  pay,  to  pay  another  tax 
if  it  has  to  be  divided,  and  if  they  can  get  the  benefit  of  only  one-half  of  it.  We  ask  you 
not  to  put  any  such  inhibition  upon  our  people  hy  a  provision  in  the  Constitution. 

Mr.  Waddill:  Is  the  gentleman  willing  for  the  State  to  support  the  public  schools 
for  say  five  months? 

Mr.  Flood:  Certainly  I  would  be  willing.  I  should  have  no  objection  to  that.  I 
would  support  it  gladly.  Let  the  State  pay  it.  I  do  not  think  five  months  is  anything 
like  enough. 

Mr.  Waddill:    Say  seven  months. 

Mr.  Flood:  I  would  support  it,  but  I  do  not  think  it  is  practicable.  I  think  five 
months  is  as  far  as  you.  can  go.  I  am  willing  to  support  that  proposition,  but  I  do  not 
believe  the  people  will  submit  to  seven  months.  I  will  support  a  five  months'  provision 
if  it  is  paid  out  of  State  taxes. 

Mr.  Wfaddill:  Is  it  not  a  fact  that  the  taxes  paid  by  the  State  would  support  the 
school  system  for  only  about  two  and  a  half  months? 

Mr.  Flood:  I  have  not  made  the  calculation,  but  I  understood  the  gentleman  from 
Prince  Edward  to  say  that  the  gentleman  from  Nottoway  had  said  that  he  had  made  the 
calculation,  and  that  it  would  support  it  over  three  months. 

Mr.  Mcllwaine:  I  am  inclined  to  think,  if  the  gentleman  will  permit  me,  that  the 
gentleman  from  Nottoway  is  right.  That  is,  it  will  support  the  children  who  are  in 
average  attendance  that  long,  as  the  system  is  conducted  at  the  present  time.  I  am 
inclined  to  think  he  is  correct,  although  I  have  not  accurately  gone  through  with  the 
calculations. 

Mr.  Flood:  I  cannot  see  why  this  Convention  of  white  Democrats  is  going  to 
impose  upon  the  white  people  of  the  black  districts  of  Virginia  a  worse  inhibition  than 
the  Underwood  Constitution  has  in  it. 

The  gentleman  from  Rockingham  (Mr.  Keezell)  says  we  Can  now  manage  the  mat- 
ter to  suit  ourselves.  We  can,  but  you  could  not  do  it  if  this  Constitution  shall  be 
adopted.  We  would  be  bound  and  tied  hand  and  foot  with  this  negro  incubus  upon  us, 
and  w^e  could  not  get  rid  of  it  until  we  got  rid  of  the  new  Constitution.  We  did  not 
come  here  to  be  put  in  a  w^orse  position  than  we  were  before.  We  came  here  hoping  toi 
get  some  relief  from,  this  body,  and  instead  of  getting  relief  you  are  putting  us  down 
with  this  thing  upon  us,  with  no  hope  of  relief  and  no  hope  of  ever  giving  our  children 
any  better  education  than  they  are  getting  now,  unless  we  tax  ourselves  beyond  what 
our  property  can  stand.  It  is  unreasonable,  it  is  unfair  and  unjust.  This  Convention 
ought  not  to  put  such  a  proposition  in  the  Constitution.  I  believe  it  will  raise  legal  com- 
plications, and  that  there  will  be  carried  into  the  courts  the  question  whether  we  are 
not  bound  to  keep  up  for  four  months  in  every  year,  or  five  months,  if  the  amendment 
of  the  gentleman  from  Richmond  city  (Mr.  Pollard)  is  adopted,  a  sghool  in  every  school- 
house  that  we  have  built  throughout  this  Commonwealth. 

Mr.  Waddill:  Are  you  willing  to  have  the  provision  of  the  present  Constitution  re- 
main as  it  is? 

Mr.  Flood:  I  should  infinitely  prefer  that  to  this  proposition.  I  should  like  to  see 
an  improvement  upon  that.  I  hoped  to  get  an  improvement  upon  it,  but  I  should  in- 
finitely prefer  to  have  the  present  Constitution  remain  to  having  this  provision  put  in 
the  Constitution.  I  cannot  see  whence  gentlemen  can  get  the  determination  to  tie  the 
hands  of  the  white  people  of  this  Commonwealth  by  a  Constitutional  provision  like  that. 
I  do  not  believe  the  white  people  of  the  white  section  or  the  black  section,  either,  would 
approve  it. 

Mr.  Keezell:  I  should  like  to  ask  him  whether  in  fact  he  is  not  applying  to  the 
white  sections  of  the  State  in  the  imposition  of  this  State  tax  exactly  what  he  is  object- 
ing to  for  the  white  people  of  his  own  county? 

Mr.  Flood:  That  may  be  true.  I  do  not  deny  that  proposition.  To  some  extent  it 
is  true;  but  that  is  not  the  proposition  pending  here.  You  are  willing  for  that.  You 
are  not  only  willing  for  that,  but  you  want  to  impose  additional  burdens  upon  us.  Go 
to  the  white  counties  and  impose  your  local  taxes  for  local  school  purposes  and  the 
white  children  get  the  benefit  of  nearly  every  cent.    Go  to  Warwick  county  and  the  col- 
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ored  children  get  the  benefit  of  seventy  per  cent,  of  it.  Go  to  Nottoway  and  they  get 
the  benefit  of  fifty-five  or  sixty  per  cent,  of  it.  You  go  to  other  counties  of  this  Com- 
monwealth and  they  get  half  of  it;  and  I  say,  Mr.  Chairman,  you  cannot  justify  that  in 
reason  or  in  morals. 

You  are  not  taking  anything  away  from  the  darkies.  We  need  not  impose  this  tax 
if  we  do  not  want  it.  You  need  not  think,  gentlemen  of  the  Convention,  that  the  white 
taxpayers  of  the  black  counties  are  going  to  put  a  tax  of  one  dollar  upon  themselves 
and  get  twenty  or  thirty  cents  benefit  from  it  for  their  own  children.  You  are  not 
taking  anything  from  the  negroes.  You  are  doing  this:  You  are  just  prohibiting,  you 
are  putting  a  clog,  you  are  stopping  the  white  people  of  the  black  sections  from  im- 
posing a  tax  for  the  benefit  of  their  white  children,  because  they  cannot  afford  to 
impose  that  tax  and  raise  it  from  their  taxpayers  and  then  have  it  divided. 

Do  not  desert  those  people,  gentlemen.  With  a  patient  little  less  than  miraculous, 
and  a  fortitude  unparalleled,  and  a  fidelity  to  their  obligations  unsurpassed,  they  have 
emerged  from  the  jungle  of  horrors  into  reconstruction  and  its  attendant  evils  had 
driven  them,  and  with  hearts  still  united,  with  spirits  still  unbent,  with  the  light  of 
triumph  in  their  faces,  they  have  fought  to  this  hour,  waiting  for  and  expecting  deliv- 
erance at  your  hands. 

Mr.  W.  A.  Anderson:  Mr,  Chairman,  it  seems  to  me  that  my  friend  from  Appo- 
mattox (Mr.  Flood)  and  my  friend  from  Charlotte  (Mr.  Eggleston)  are  discussing  two 
questions  that  are  not  presented  by  the  paragraph  in  section  7  of  the  committee's  report 
which  we  have  been  considering.  As  I  understand  the  language  of  that  section  which 
they  wish  to  strike  out,  it  does  not  interfere  in  the  slightest  with  the  absolute  control 
of  the  subject  by  the  local  authorities.  It  leaves  the  matter  just  exactly  as  it  is  now, 
under  the  present  Constitution,  except  that  the  minimum  period  for  which  the  schools 
shall  be  established  under  this  article,  maybe  four  months,  instead  of  five  months,  as 
now  prescribed  by  law. 

I  will  ask  my  friends  if  they  would  for  a  moment  think,  if  they  had  control  of  it,  of 
allowing  the  school  authorities  to  establish  a  school  which  would  not  be  continued  for 
at  least  four  months.  Under  this  article,  as  it  stands  now  in  the  committee's  report,  the 
local  authorities  have  absolute  discretion  as  to  what  schools  shall  be  established. 
Neither  the  present  law  nor  the  proposed  Constitution  establishes  a  school  in  every 
school-house  that  may  now  be  standing  in  the  Commonwealth. 

Mr.  Flood:  I  will  say  to  the  gentleman  that  that  is  his  construction  of  the  pro- 
posed provision,  and  somebody  else  may  put  a  different  construction  upon  it,  and  we  will 
be  carried  into  the  courts  to  defend  that  proposition. 

Mr.  W.  A.  Anderson:  The  proposed  law  does  not  bear  that  construction.  A  school- 
house  does  not  constitute  a  school.  A  school  consists  of  the  minimum,  number  of 
scholars  prescribed  by  law  and  a  teacher  placed  in  charge  of  them.  Under  the  present 
law,  as  under  this  proposed  article  of  the  Constitution,  the  local  authorities,  the  school 
trustees  in  the  several  districts,  will  determine  absolutely  v/hat  schools  shall  be  estab- 
lished each  year,  and  determine  that  question  in  every  year.  So  the  matter  is  abso- 
lutely left  with  the  local  authorities. 

Mr.  Flood:  I  should  like  to  ask  the  gentleman,  if  it  is  absolutely  left  to  the  local 
authorities,  what  objection  has  he  to  making  it  so  plain  that  everybody  can  understand 
that  it  is  left  to  them? 

Mr.  W.  A.  Anderson:  It  seems  to  me  to  be  a  very  reasonable  and  a  just  limitation 
upon  the  power  of  the  local  authorities  that  any  school  which  they  do  establish  shall  be 
conducted  for  at  least  four  months,  whether  it  be  a  negro  school  or  a  white  school. 

That  is  the  only  effect,  as  I  understand  it,  of  this  provision..  If  my  friend  will  read 
it  himself  he  will  find  that  that  is  the  only  construction  which  can  be  placed  upon  it,  the 
only  meaning  it  will  bear.  It  cannot  be  wrested  to  have  the  effect  gentlemen  have 
endeavored  to  point  out.    They  are  fighting  a  phantom  that  does  not  exist,  sir. 

But,  sir,  even  if  it  does  have  the  effect  distinctly,  and  it  was  so  expressly  enacted, 
that  the  schools  established  for  the  education  of  the  colored  children  of  this  State 
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should  be  conducted  for  four  months  in  each  year,  such  a  propositon  meets  the  approval 
of  my  judgment. 

My  friends  have  discussed  another  question  which  I  do  not  think  is  presented  by 
this  plan,  and  that  is  ,  whether  we  shall  maintain  a  system  of  education  which  will  give 
an  opportunity  for  education  to  the  colored  children  of  the  State.  For  one,  sir,  I  think  it 
is  our  duty  to  do  that  thing.  For  one  I  am  opposed  to  consigning  this  race  to  a  career 
of  degradation  and  ignorance.  I  think,  sir,  we  should  give  them  every  opportunity  that 
we  can,  without  endangering  our  civilization  and  the  welfare  and  happiness  of  the 
white  race,  to  work  out  their  salvation  under  the  most  favorable  conditions  that  it  is  in 
our  power  to  place  within  their  reach,  upon  lines  distinct  from  those  that  are  traveled 
by  the  white  race. 

Mr.  Flood:  W?ould  he  be  willing  to  have  this  proviso  taken  from  where  it  is  and 
put  over  at  the  end  of  the  other  sentence,  so  that  the  proviso  will  come  in  after  the  first 
paragraph,  which  reads  as  follows: 

The  General  Assembly  shall  apply  the  annual  interest  on  the  literary  fund;  that 
portion  of  the  capitation  tax  provided  for  in  the  Constitution  to  be  paid  into  the  State 
Treasury,  and  an  annual  tax  on  property  of  not  less  than  one  nor  more  than  five  mills 
on  the  dollar  to  the  public  free  schools  of  the  primary  and  grammar  grades,  for  the 
equal  benefit  of  all  of  the  people  of  the  State,  to  be  apportioned  on  a  basis  of  school 
population;  the  number  of  children  between  the  ages  of  seven  and  twenty  years  in  each 
school  district  being  the  basis  of  such  apportionment. 

And  then  put  in  right  after  that  proviso  that  they  shall  be  run  four  months,  and 
leave  this  local  matter  to  come  in  afterwards. 

Mr.  W.  A.  Anderson:    I  am  not  prepared  to  say  what  will  be  the  effect  of  that. 

Mr.  Flood:  That  will  carry  on  your  schools  four  months,  and  leave  to  the  local 
boards  the  discretion  to  do  what  they  please  with  the  taxes  they  levy. 

Mr.  Glass:    I  beg  my  friend's  pardon,  that  would  not  carry  the  schools  four  months. 

Mr.  Flood:    It  would  carry  them  as  long  as  the  State  money  would  carry  them. 

Mr.  W.  A.  Anderson:  I  think  the  provision  was  put  by  the  committee  in  the  proper 
place,  and  it  is  not  an  unreasonable  restriction  upon  the  power  of  the  local  authorities 
as  to  the  terms  for  which  the  schools  shall  be  conducted.  That  is  merely  the  effect 
of  it. 

Mr.  Flood:  What  is  going  to  become  of  the  schools  if  the  local  authorities  do  not 
choose  to  levy  the  tax?    This  does  not  make  it  incumbent  upon  them;  it  is  discretionary. 

Mr.  W.  A.  Anderson:  The  effect  will  be  to  reduce  the  number  of  schools  and  estab- 
lish only  so  many  schools  as  the  fund  tmder  control  will  maintain  for  at  least  four 
months. 

Mr.  Glass:  The  effect  of  it  will  be,  if  I  may  be  allowed  to  interrupt  my  friend,  that 
the  General  Assembly  will  do  just  what  the  General  Assembly  has  always  done;  it  will 
provide  that  the  local  authorities  shall  do  it.  That  is  the  provision  of  the  present 
statute. 

Mr.  Flood:    I  do  not  know  whether  they  will  do  it  or  not. 

Mr.  W.  A.  Anderson:  The  local  authorities  would  be  then  violating  the  law  if  they 
did  not  do  it;  that  is  all. 

Mr.  Flood:  They  would  not  be  violating  the  law.  There  is  nothing  in  the  law  that 
impels  them  to  do  it.  It  is  left  discretionary  with  the  local  authorities,  and  the  General 
Assembly  cannot  compel  them  to  make  appropriations. 

Mr.  W.  A.  Anderson:  The  effect  would  be  that  the  funds  under  their  control  would 
have  to  maintain  all  of  the  schools  they  established  for  four  months;  that  is  all.  I 
understand  that  it  does  not  involve  the  question  of  racial  education  except  indirectly. 

Mr.  Flood:  It  involves  it  to  this  extent,  that  you  are  just  going  to  prohibit  the 
people  of  the  Black  Belt  from  levying  an  additional  tax  upon  themselves,  because  for 
every  dollar  they  pay,  70  or  50  cents  would  have  to  go  to  people  of  a  different  race  and 
people  who  pay  no  taxes. 
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Mr.  W.  A.  Anderson:  It  does  not  have  that  effect  at  all,  if  my  friend  will  pardon 
me,  as  I  understand  the  provision,  because  the  local  authorities  determine  the  number 
of  schools  and  what  schools  shall  be  established.  Both  colored  and  white  schools  shall 
be  established.  If  they  have  not  enough  money  to  support  all  the  schools  for  the  educa- 
tion of  all  the  colored  children  in  the  respective  counties  for  four  months,  they  will  have 
to  diminish  the  number  of  schools.  The  local  authorities  determine  absolutely  what 
proportion  of  the  local  fund  shall  be  applied  to  the  education  of  colored  children  and' 
what  proportion  to  the  education  of  white  children. 

Mr.  Flood:  I  should  like  to  ask  the  gentleman  if  he  would  be  willing  tO'  put  a  pro- 
vision in  here  that  the  Legislature  of  Virginia  shall  appropriate  money  enough  to  run 
the  free  schools  four  months,  and  then  let  the  money  derived  from  local  taxes  be  dis- 
posed of  as  our  local  authorities  see  fit? 

Mr.  W.  A.  Anderson:    I  think  the  general  fund  contributes  enough  now  to  education. 

Mr.  Ayers:  As  I  understand  it,  the  gentleman  from  Rockbridge  (Mr.  Anderson) 
has  correctly  stated  the  matter.  Certainly  I  do  not  support  this  amendment  on  any 
question  as  to  whether  it  will  go  to  the  darkey  or  to  the  white  man.  I  think  the  other 
provision  of  the  section  ample  to  cover  that,  as  he  stated.  My  support  is  given  to  that 
amendment  in  order  that  we  may  establish  these  intermediate  schools,  even  if  it  does 
require  the  taking  away  of  some  of  the  funds  which  will  be  necessary  to  run  the  schools 
of  primary  grade  for  four  months. 

Mr.  Meredith:  I  wish  to  say  one  word,  sir.  I  shall  support  the  amendment  of  the 
gentleman  from  Charlotte  (Mr.  Eggleston)  for  the  simple  reason  that  the  language  of" 
the  proviso  in  the  committee's  report  is  an  effort  to  apply  a  general  principle,  where  the 
circumstances  are  such  as  would  make  the  application  of  it  unjust.  The  circumstances 
are  such  in  regard  to  the  character  of  the  population  of  the  State  and  the  children  who- 
have  to  be  furnished  school  facilities,  that  it  is  absolutely  unfair  to  undertake  to  apply 
any  'general  principle  and  to  make  it  fit  all  the  different  sections  of  the  State, 

The  gentleman  from  Rockbridge  (Mr.  Anderson)  can  speak  very  kindly  about  his 
intention  to  educate  the  colored  people,  but  let  me  put  the  personal  application  to  him. 
Suppose  the  gentleman  had  $150  to  expend  in  education  and  it  took  $150  to  educate  his 
child,  would  he  be  willing  to  divide  his  means  with  the  child  of  his  colored  cook?  He 
knov/s  that  he  would  not.  Now,  that  is  a  personal  application.  There  is  not  a  single 
man  of  us  who  would  do  it.  It  is  all  very  well  to  indulge  in  noble  thoughts  and  broad 
principles  of  generosity,  but  when  you  come  to  apply  our  principles  we  ought  to  apply 
them  fairly  to  the  man  who  is  to  suffer. 

Now,  I  wish  to  call  attention  to  the  condition  of  affairs.  I  am  not  benefited  by  this 
thing.  I  expect  the  public  schools  of  Richmond  to  be  carried  on,  it  makes  no  difference 
whether  you  say  four  months,  or  five  months,  or  six  months.  I  expect  to  see  the  public 
schools  of  Richmond  carried  on  for  eight  or  nine  months,  as  they  are  now  carried  on. 
Why?  Not  because  we  are  any  more  generous,  but  simply  because  we  have  more  money 
and  can  afford  it. 

But  let  me  show  you  the  condition  of  affairs  in  the  State  and  see  how  it  operates, 
I  take  the  county  of  my  friend  from  Rockingham  (Mr.  Keezell).  There  are  in  that 
county  ten  thousand  white  children  to  one  thousand  colored.  I  find  the  figures  in  the 
school  report.  I  take  the  county  of  Powhatan.  It  has  818  white  children  and  2,000  col- 
ored. Take  Prince  Edward.  Prince  Edward  has  1,600  white  children  and  4,000  colored- 
Do  we  not  see  how  very  different  are  the  circumstances  in  the  several  counties. 

Mr.  Keezell:  I  will  state  to  the  gentleman  from  Richmond  that  he  can  get  much 
later  statistics  by  going  to  the  Superintendent's  office.    I  have  them  here. 

Mr.  Meredith:    These  are  late  enough.    They  are  for  the  year  1899. 

Mr.  Keezell:  Prince  Edward  has  1,712  white  children  and  2,028  colored  now.  There 
is  a  very  large  difference. 

Mr.  Meredith:  It  is  immaterial  as  to  the  principle  I  lay  down.  I  am  speaking  of 
the  school  population.    I  am  just  showing  that  the  application  of  a  general  principle 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA.  1215 

would  be  unfair,  and  that  an  unjust  application  of  a  just  principle  can  be  just  as  unfair 
as  an  unjust  principle  itself.  Here  are  people  who  you  see  are  in  totally  different  cir- 
cumstances from  your  own. 

Take  the  county  of  Dickenson.  It  has  2,400  white  children  and  one  colored  child, 
and  that  child  did  not  go  to  school.  Yet  you  propose  to  apply  your  general  principle  to 
the  use  of  the  local  funds.    It  is  not  the  State  fund. 

If  the  gentleman  from  Kockbridge  wishes  to  be  fair,  and  of  course  he  does,  I  sub- 
mit that  he  should  help  to  make  this  heavy  burden  of  educating  the  colored  children, 
to  be  borne  by  taxes  from  the  State  at  large,  and  not  by  the  local  taxes  from  the  eastern 
counties.  I  am  prepared  to  vote  that  Richmond  shall  bear  her  part  of  this  burden. 
Why?  Because  these  are  citizens.  It  is  for  the  general  good  that  their  education  is  de- 
sired, and  the  general  fund  should  bear  the  burden  of  it,  and  not  the  local  sections  in 
which  they  happen  to  live.  It  is  not  fair  to  put  upon  them  that  burden,  when  you  know 
the  taxes  that  come  for  public  education  in  these  counties  come  out  of  the  white  people. 

Take  the  county  of  Halifax.  I  find  that  there  are  in  that  county  5,000  whites  and 
9,000  colored.  Compare  that  with  the  county  of  Craig,  which  has  1,500  white  and  ninety 
colored;  Carroll,  with  e,700  white  and  144  colored,  or  Buchanan,  with  2,900  white  and 
six  colored. 

Under  such  circumstances,  is  your  principle  fair  as  to  local  taxes?  I  agree  with 
you  as  to  general  State  taxes.  It  is  the  duty  of  the  State  to  educate  its  children,  but 
when  you  come  to  the  application  of  local  taxation,  the  circumstances  are  so  different, 
that  any  general  principle  you  would  apply  would  be  unjust.  I  say  it  will  not  do  for 
us  to  talk  generosity  when  we  do  not  feel  the  shoe  pinch.  Let  us  bear  a  part  of  the 
suffering,  or  leave  these  men  to  manage  their  own  affairs,  as  to  local  taxes. 

How  is  it  as  to  local  taxes?  Does  the  State  undertake  to  interfere  with  the  manage- 
ment of  the  local  taxes  for  other  purposes  of  the  city  of  Richmond?  There  is  no  inter- 
ference. Wliy  should  we  do  it  as  to  local  taxes  for  school  purposes?  I  repeat,  I  do  not 
refer  to  the  expenditure  of  money  obtained  by  State  taxes,  but  to  the  expenditure  of 
money  which  comes  from  the  localities.  Why  not  leave  it  to  the  wisdom  and  discretion 
of  the  people  of  those  localities? 

I  do  not  believe  that  there  are  many  counties  in  the  State  that  would  hesitate  to 
say  you  must  have  four  months  education  in  the  primary  schools  before  you  have  a 
graded  school.  But,  yet  I  say,  leave  it  to  them.  Do  not  force  the  shoe  to  fit  Powhatan 
that  fits  Buchanan,  with  its  six  colored  children,  or  Dickenson,  with  its  one  colored 
child. 

I  appeal  to  you  simply  to  leave  this  subject  of  local  taxes  to  be  managed  as  the 
people  of  the  locality  may  wish  to  manage  it.  Do  not  undertake  to  say  that  what  shall 
be  their  duty  upon  any  theory  of  generosity  to  the  colored  race.  If  you  want  to  be 
generous,  then  help  them  to  bear  the  burden.  Let  the  State  itself  bear  it,  as  she  ought 
to  bear  it,  and  do  not  put  this  burden  upon  the  people  of  the  eastern  counties  simply 
because  the  colored  children  happen  to  live  in  those  counties.  They  are  citizens,  they  are 
ignorant  citizens,  and  for  the  general  good,  should  be  educated  by  the  State.  But  you 
propose  that  even  the  local  taxes  shall  not  be  spent  as  miay  be  deemed  best  by  those  who 
pay  them.  The  State  ought  to  bear  this  burden,  but  if  it  will  not  bear  it,  then  simply 
say  to  the  counties  which  must  bear  the  burden:  "You  must  do  this  thing  yourself,  and 
you  may  do  it  in  your  own  way." 

Such  a  course  would  not  hurt  Rockingham  county;  it  would  not  hurt  the  city  of 
Richmond.  I  do  not  know  the  sentiment  of  the  people  of  Rockingham  very  well,  but  I 
feel  certain  that  no  matter  what  would  be  the  language,  they  would  keep  their  schools 
open  more  than  four  months.  Then  why  should  they  wish  to  force  a  requirement  upon 
people  who  may  be  hurt  by  it?  Why  not  let  each  county  determine  for  itself  what  is 
best  for  their  citizens  as  to  the  expenditures  of  local  taxes? 

1  agree  with  the  gentleman  as  to  State  taxation,  but  when  you  come  to  tell  me  to 
put  my  hand  into  my  pocket  to  educate  these  people,  your  citizens  just  as  much  as  they 
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are  mine,  members  of  the  general  body  of  the  State,  then  I  say  if  I  am  to  pay  for  it,  and 
you  are  not  to  pay  for  it,  let  me  say  how  that  money  is  to  be  expended.  That  is  all  these 
people  ask. 

1  have  no  personal  interest  in  this  matter.  My  city  will  not  be  hurt  by  it,  the  county 
of  Rockingham  will  not  be  hurt  by  it,  the  county  of  Rockbridge  will  not  be  hurt  by  it. 
You  know  the  character  of  your  people  too  well  and  you  know  that  you  will  have  ample 
education  in  your  county. 

Let  these  people  manage  their  own  local  affairs.  They  have  got  to  bear  this  thing; 
God  knows  it  is  heavy  enough  a  burden  for  them  to  bear,  and  if  they  are  to  make  the 
struggle,  let  them  bear  it  in  the  way  they  may  deem  best. 

Therefore,  I  respectfully  submit  it  would  be  most  unjust  to  make  them  submit  to  a 
thing,  which  might  be  perfectly  fair  to  you,  but  which  might  be  injurious  and  harmful 
to  them.  You  see  that  in  some  counties  there  are  two  and  three  colored  children  to 
every  white  child,  and  every  time  a  white  man  puts  his  hand  in  his  pocket  to  pay  his 
tax  in  those  counties,  he  knows  that  two-thirds  of  it  is  going  to  the  colored  children. 
I  do  not  mean  to  say  this  for  the  purpose  of  drawing  any  invidious  distinction,  but  the 
fact  it,  it  does  go  to  a  class  of  people,  who  will  not  help  to  pay  the  taxes.  The  tax- 
payer's child  is  to  get  only  one-third  of  every  dollar  that  the  father  pays  into  the  county 
treasury. 

It  is  hard  enough  I  say  to  make  them  divide  their  school  taxes  anyhow.  If  a  man 
knows  that  his  child  is  not  going  to  get  a  fair  share  of  the  taxes  do  you  not  know 
that  he  will  shrink  from  local  taxation?  I  say  we  should  leave  it  to  them  to  manage 
their  own  affairs,  and  they  will  make  more  liberal  contributions  in  the  way  of  local 
taxation  for  school  affairs.  It  does  not  hurt  you  gentlemen  from  other  sections  of  the 
State,  it  does  not  benefit  my  city;  therefore,  let  us  leave  to  the  counties  which  must 
bear  the  burden  the  question  as  to  how  their  local  taxes  shall  be  spent. 

Mr.  W.  A.  Anderson:  Mr.  Chairman,  I  have  only  a  word  to  say.  My  friend  from 
Richmond  entirely  misapprehends  the  position  I  occupy,  and  I  think  he  entirely  mis- 
apprehends the  effect  of  this  clause  of  the  seventh  section  of  the  committee's  report.  If 
this  article  is  adopted  as  the  report  of  the  committee  it  does  not  interfere  in  the  slight- 
est particular  with  the  appropriation  by  the  local  authorities  of  the  local  funds  for  the 
support  of  schools  except  to  this  extent,  that  they  will  be  inhibited  from  establishing  any 
school  that  they  cannot  maintain  for  four  months.  That  is  the  effect  of  it.  The  present 
law  provides  that  they  shall  not  establish  any  school  that  will  not  be  maintained  for 
Hve  months. 

Mr.  Meredith:  Circumstances  are  different  in  other  counties  from  those  in  your 
own  country.  You  cannot  be  benefitted  by  the  provision  being  left  in,  or  hurt  by  the 
provision  being  left  out.  If  other  counties  can  manage  their  schools  more  wisely  and 
beneficially  by  the  provision  being  left  out,  why  not  leave  them  the  exercise  of  this 
right? 

Mr.  W.  A.  Anderson:  Gentlemen  from  the  immediate  section  represented  by  the 
gentleman  from  Appomattox  (Mr.  Flood),  and  a  section  for  which  I  feel  as  deep  a  sym- 
pathy as  my  fiiend  from  Richmond,  entirely  concur  with  the  committee's  report,  and 
signed  the  committee's  report.  Men  who  are  as  intelligent  and  who  have  given  more 
attention  to  the  subject  than  any  other  gentleman  perhaps  on  this  floor,  and  who  under- 
;stand  the  condition  in  that  region,  have  signed  this  report  and  recommend  its  adoption. 
It  is  as  much  in  the  interest  of  the  people  of  that  section  as  in  the  interest  of  mine  that 
[  advocate  such  a  restriction  of  the  local  authorities  that  they  shall  not  expend  and 
waste  the  public  funds  in  establishing  schools  that  cannot  or  will  not  be  maintained 
for  at  least  four  months. 

I  merely  thought  it  was  my  privilege  and  my  duty  to  suggest  that  my  friend  from 
Appomattox  may  have  misapprehended  the  effect  of  this  provision  which  he  wishes  to 
strike  out,  and  to  say  that  it  was  not  necessary  to  strike  it  out,  and  that  it  was  a 
wholesome  and  wise  provision  in  the  interest  of  all  the  people  of  the  State. 
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It  applies  not  only  to  Appomattox  county,  but  it  applies  to  every  white  county  of 
the  State,  and  it  is  right,  sir,  that  those  schools  should  be  established  by  the  local  au- 
thorities and  maintained  for  at  least  four  months,  and  I  will  say  for  at  least  five  months. 

Mr.  Pollard:  Mr.  Chairman,  I  believe  that  in  the  pending  proposition  we  are  con- 
fronted with  the  most  important  question  that  has  yet  been  discussed  in  the  Convention, 
and  we  might  as  well  squarely  face  the  issue. 

Under  the  report  of  the  committee  the  question  is  simply  this:  Shall  we  give  the 
cities  and  counties  of  the  State  the  right  to  abolish  negro  schools?  It  goes  a  step 
further  than  the  division  of  the  school  fund.  It  even  authorizes  cities  and  counties  to 
take  the  taxes  paid  by  negroes  and  apply  it  to  the  education  of  whites.  It  is  even  more 
radical  than  anything  that  has  heretofore  been  suggested. 

There  is  nothing  in  the  clause  under  consideration  which  would  require  the  estab- 
lishment of  any  school,  negro  or  white,  and  there  is  nothing  in  it  which  requires  the 
maintenance  of  such  schools  as  have  been  established. 

So  if  our  friends  in  the  Black  Belt  would  desire  to  take  from  the  negroes  the  privi- 
lege of  being  educated,  all  they  would  have  to  do  would  be  to  abolish  the  schools  that 
have  already  been  established  for  the  colored  children.  Thus  it  is  put  entirely  within 
their  power  to  say  whether  there  shall  be  any  negro  schools  in  their  counties. 

Mr.  Chairman,  I  believe  that  the  State  of  Virginia  has  a  duty  to  the  children  that 
it  cannot  delegate  to  any  county.  The  whole  State  is  interested  in  seeing  that  the 
children  of  Appomattox  county  are  educated.    It  is  not  merely  a  local  matter. 

Mr.  Flood:  Then  i  should  like  to  ask  the  gentleman  why  he  wants  to  impose 
the  burden  on  Appomattox  county  of  educating  them? 

Mr.  Pollard:  I  do  not  think,  as  the  gentleman  will  see  from  my  remarks  later, 
that  we  are  imposing  any  burden  on  them.  The  county  the  gentleman  from  Appomattox 
represents,  it  has  just  been  stated,  receives  on  account  of  the  negro  children  in  that 
county  something  over  $2,000  of  the  State  money,  while  it  uses  only  about  $900  of  the 
State  money  for  negro  education.  Thereby  the  white  children  of  his  county  not  only 
get  the  portion  that  is  allotted  to  them  of  the  State  fund,  but  they  get  a  portion  of  that 
which  is  allotted  to  the  negroes,  while  the  white  children  in  the  white  counties  cannot 
make  any  such  discrimination,  but  can  get  only  each  one  of  them  their  share. 

Mr.  Eggleston:  Does  the  gentleman  from  Richmond  wish  to  prevent  that  in  Appo- 
mattox?   Is  he  opposed  to  it? 

Mr.  Pollard:  I  do  not  know  anything  about  the  condition  in  Appomattox  and  I 
would  not  be  prepared  to  say  that  I  would  oppose  it. 

I  believe,  as  I  said,  that  the  State  of  Virginia  has  a  duty  to  perform  that  it  cannot 
delegate  to  the  counties.  A  great  deal  has  been  said  this  morning  with  reference  to 
takmg  the  taxes  of  the  white  people  of  the  State  and  applying  them  to  the  education 
of  negroes.  It  is  a  mistaken  idea  to  suppose  that  only  the  man  is  taxed  who  goes  to  the 
treasurer's  office  and  pays  his  taxes.  Every  man  who  labors  and  who  lives  in  this  Com- 
monwealth, whether  he  has  property  or  not,  is  taxed.  Every  producer  of  this  State  is 
taxed;  under  the  present  apportionment  of  the  school  funds  of  the  State,  if  you  take  into 
consideration  not  only  the  funds  applied  to  the  public  free  schools  but  the  funds  applied 
to  the  higher  institutions  of  learning  for  the  white  people  of  the  State,  you  will  find 
that  in  round  numbers  the  negro  schools  get  only  about  20  per  cent,  of  the  money 
raised  for  public  education.  1  believe  that  the  negroes  of  Virginia  produce  20  per  cent, 
of  the  wealth  of  the  State,  and  out  of  the  wealth  of  this  State  the  Commonwealth  is 
maintained  and  its  public  school  system  supported. 

1  believe  it  is  an  erroneous  idea  to  suppose  that  it  is  the  white  people  of  the  State 
who  are  bearing  such  a  burden  as  has  been  pictured  by  gentlemen  upon  this  floor.  The 
colored  people  of  the  State  produce  a  large  portion  of  the  wealth  of  the  State,  and  upon 
this  wealth  taxes  are  raised  to  maintain  the  schools.  It,  therefore,  is  but  simple  justice 
that  they  should  enjoy  at  least  the  benefits  of  that  portion  of  the  wealth  which  they 
produce. 

77 — Const.  Debs. 
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'  1  cannot  consent  to  support  a  proposition  which  not  only  permits  a  division  of  the 
school  fund  on  racial  lines,  but  is  even  more  radical,  and  permits  the  local  trustees  to 
apply  to  white  schools  the  fund  that  is  paid  into  the  treasury  by  the  negroes. 

While  it  is  true  that  the  counties  are  more  immediately  interested  in  the  education 
of  the  children  of  the  State,  still  the  State  of  Virginia  should  not  permit  them  to  so 
use  the  funds  as  to  render  entirely  useless  that  part  of  the  money  which  is  derived  from 
the  State  fund.  There  is  raised  by  State  taxation  only  about  enough  to  run  the  schools 
two  months  and  a  half,  and  a  school  that  is  run  two  months  and  a  half  is  a  useless 
institution.  We  should  not  put  it  within  the  power  of  the  counties  to  render  useless  the 
State  fund. 

Mr.  Barbour:  As  I  understand  you,  you  think  the  education  of  the  negro  is  a  State 
duty? 

Mr.  Pollard:     I  do. 

Mr.  Barbour:     Why  are  you  not  willing  for  the  State  as  a  whole  to  bear  that  ex- 
pense and  not  put  it  upon  the  localities? 
Mr.  Pollard:    I  am  perfectly  willing. 

Mr.  Barbour:  Then  will  you  support  an  amendment  to  that  effect,  to  strike  out 
the  provision  here  and  put  it  in  the  proper  place? 

Mr.  Pollard:    Yes,  I  would  be  perfectly  willing  to  do  that. 
Mr.  Flood:    I  have  it  right  here,  and  I  will  offer  it. 

The  Chairman:  The  Secretary  will  read  the  amendment  of  the  gentleman  from 
Appomattox  (Mr.  Flood). 

The  Secretary:  In  line  18,  beginning  with  the  word  "provided,"  strike  out  down 
to  the  word  "grade"  in  line  22,  and  insert  after  the  word  "apportionment"  in  line  10, 
page  4,  the  following: 

Provided,  that  such  primary  schools  as  shall  be  established  shall  be  maintained 
at  least  four  months  in  each  year. 

Mr.  Glass:  Mr.  Chairman,  I  would  hesitate  to  consume  any  of  the  time  of  the 
Committee  in  the  discussion  of  this  question  but  for  the  fact  that  I  conceive  the  Con- 
vention now  faces  an  issue  which  means  much  to  the  State  of  Virginia.  It  means 
whether  this  Convention  is  willing  deliberately  to  challenge  the  public  sentiment  of  the 
nation  by  doing  a  thing  that  no  State  of  this  Union  has  felt  called  upon  heretofore  to  do. 

I  call  your  attention  to  the  fact  that  nearly  every  Southern  State  between  Virginia 
and  Texas  has  had  occasion  to  amend  their  constitutions  in  various  particulars.  There 
is  not  a  single  one  of  those  States  which  is  not  in  an  infinitely  worse  condition  upon  the 
question  of  negro  education  than  the  State  of  Virginia;  and  yet  not  one  has  ever  pro 
posed  to  take  the  radical  attitude  upon  this  subject  that  we  are  asked  to  take  here  to- 
day. 

No  member  of  the  Convention  entertains  a  deeper  sympathy  with  the  people  of  the 
black  counties  of  Virginia  than  I  entertain;  and  it  is  because  of  that  sympathy  that  in 
your  Committee  on  Public  Instruction  I  was  willing  to  yield  something  of  my  own  con- 
victions upon  this  question.  As  I  understood  the  matter,  we  had  met,  if  not  fully  at  least 
satisfactorily,  the  view  represented  by  the  distinguished  delegate  from  Nottoway  (Mr. 
Watson),  who  was  especially  interested  to  inaugurate  a  system  different,  in  some  sense, 
to  that  now  existing. 

Sir,  it  has  been  stated  by  the  distinguished  delegate  from  the  county  of  Appomattox 
(Mr.  Flood)  that  we  have  m.ade  matters  worse  than  they  are  now.  He  has  said  that  this 
report  places  the  whites  at  a  greater  disadvantage  than  now.  With  due  deference  to 
his  opinion,  I  deny  the  proposition.  Your  statute  law  explicitly  provides  that  now  that 
"no  State  money  shall  be  paid  for  a  public  free  school  in  any  school  district  until  there 
is  filed  with  the  county  superintendent  a  written  statement,  signed  by  the  chairman  and 
clerk  of  the  board  of  district  school  trustees,  certifying  that  the  school  has  been  kept 
in  operation  for  five  months  during  the  current  year,  or  that  arrangements  have  been 
made  which  will  secure  keeping  it  in  operation  for  that  length  of  time." 
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Mr.  Flood:  I  will  f^ay  to  the  gentleman  that  I  had  no  reference  to  the  statutory 
laAV,  but  I  was  speaking  of  the  constitutional  provision  on  the  subject. 

:Mr.  Glass:  ^Velh  speaking  for  myself,  if  the  gentlemen  more  acutely  interested  in 
this  matter  than  the  white  districts  of  the  State  are  willing  to  stand  upon  the  present 
Constitution,  so  am  I.  But  I  respectfully  submit  to  this  committee  that  the  report  which 
I  hold  in  my  hand  does  not  put  the  counties  of  black  Virginia  in  a  worse  condition  than 
they  are  in  now.  On  the  contrary,  it  was  a  concession  to  the  desire  of  the  white  people 
of  those  counties  to  tax  themselves  and  to  appropriate  the  fund  thus  raised  to  their 
white  schools  that  some  of  tis  on  the  committee  agreed  to  amend  the  provision  as  pro- 
posed by  the  delegate  from  Xottoway  and  so  report  it. 

Now,  sir,  what  does  the  provision  as  reported  by  the  Committee  on  Public  Educa- 
tion mean?  It  means  that  the  local  authorities  of  each  county  in  the  State  shall  have 
the  privilege  of  establishing  such  primary  schools  as  in  their  judgment  are  for  the  pub- 
lic welfare,  subject,  of  course,  and  always,  to  the  other  provision  of  the  Constitution 
requiring  the  General  Assembly  to  "establish  and  maintain  an  efficient  public  school 
system."  After  they  have  established  those  primary  schools,  the  local  authorities  are 
authorized  to  tax  the  people  of  any  county,  town,  or  school  district:  the  fund  derived, 
from  this  local  body— after  the  primary  schools  have  been  run  for  four  months — may  be- 
used  for  the  purpose  of  establishing  and  maintaining  schools  of  a  higher  grade.  To 
speak  without  disguise,  Mr.  Chairman,  the  local  school  fund,  assessed  alike  against 
blacks  and  whites,  may,  by  constitutional  sanction,  be  devoted  to  the  maintenance  ex- 
clusively of  white  schools,  provided  the  primary  schools  of  a  city,  county,  or  school  dis- 
trict have  first  been  maintained  for  a  period  of  four  months. 

In  brief,  sir,  section  7  of  the  pending  report  is  so  far  a  departure  from  existing  law 
that  the  local  authorities  of  any  city,  county  or  school  district  are  implicitly  authorized, 
after  they  have  maintained  a  system  of  primary  schools  for  four  months,  to  appropriate 
every  stiver  of  the  money  remaining  in  the  local  fund  to  the  establishment  and  main- 
tenance of  schools  of  a  higher  grade  for  white  children  alone.  That  surely  will  be  the 
practical  result  in  many  counties:  it  will  be  the  possible  result  in  all  the  city,  couniy,. 
and  school  districts  of  the  State.  And  yet  gentlemen  say  there  has  been  no  concession 
to  the  demand  for  better  facilities  for  the  white  children  of  Virginia! 

The  practical  operation  of  the  amendment  proposed  by  the  delegate  from  Charlotte 
(Mr.  Eggleston)  would  be  the  virtual  destruction  of  the  negro  schools:  it  would  deprive 
the  negro  children  of  the  Commonwealth  of  any  facilities  worthy  the  name. 

I  will  tell  you  how.  The  State  fund  will  be  so  partially  apportioned  as  to  impair 
the  efficiency  of  the  public  school  system  as  it  relates  to  education  of  the  negro.  Under 
the  existing  Constitution  there  ought  to  be  established  in  Virginia  thirty-four  hundred 
negro  schools;  but  there  are  not  half  that  number. 

Mr.  James  W.  Gordon:  Is  it  not  your  idea  that,  under  the  plan  of  the  committee,- 
practically  all  the  money  that  would  go  to  the  education  of  the  negro  children  in  this 
State  would  be  that  proportion  of  the  State  fund  to  which  they  would  be  entitled  imder 
a  pro  rata  distribution? 

:\Ir.  Glass:  I  think  so;  if  they  would  get  that  much.  I  think  a  very  small  per  cent, 
of  the  taxes  raised  hy  the  local  levy  would  go  to  the  education  of  the  negroes. 

Mr.  Flood:  Then  how  do  you  reconcile  that  with  your  statement  that  to  adopt  the 
suggestion  of  the  gentleman  from  Charlotte  would  destroy  the  negro  schools? 

^Ir.  Glass:  Because  he  proposes  to  eliminate  the  requirement  that  such  schools  as- 
are  established  shall  be  conducted  for  at  least  four  months. 

Mr.  Eggleston:  I  will  state  that  that  provision  applies  only  to  the  county  fund.  Why 
not  apply  it  to  the  State  fund?  If  gentlemen  are  in  earnest  in  that  contention  why  not 
apply  it  to  the  State  fund? 

Mr.  Glass:  As  a  matter  of  fact,  my  friend  knows  quite  as  well  as  I  do  that  the 
State  fund  is  now  misapplied  without  constitutional  sanction. 

I  do  not  think,  :\Ir.  Chairman,  that  this  ancient  Commonwealth,  opulent  in  tradition 
with  its  renown  in  statesmanship,  can  afford,  at  the  dawn  of  the  twentieth  centurj%  to 
gentlemen,  you  will  provoke  the  bitter  and  ceaseless  condemnation  of  the  outside  world. 


1220 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


It  will  mean  an  invitation  to  the  people  of  the  North  to  assail,  not  our  educational  sys- 
tem alone,  as  being  contrary  in  spirit  if  not  literally,  to  the  fundamental  law  of  the 
land,  but  to  assail  and  attempt  to  tear  down  everything  we  have  done  and  propose  to  do 
in  the  South  with  reference  to  restricting  a  vicious  suffrage.  To  do  this  thing  would  be 
to  provoke  a  furious  and  relentless  crusade  against  our  constitutional  barriers  to  an 
ignorant  and  venal  negro  franchise  in  the  South.  It  will  be  said  of  us  by  the  people 
who  least  understand  our  conditions  and  have  no  appreciation  of  our  harassments,  that 
we  are  not  content  to  eliminate  the  ignorant  black  people  from  the  popular  electorate, 
but  are  proposing  to  relegate  them  to  a  state  of  barbarism.  No  man  may  foretell  the 
disastrous  consequences  of  thus  undertaking  to  antagonize  the  fixed  public  sentiment  of 
the  world. 

Not  only  will  the  effect  be  wretchedly  bad  in  the  respect  stated,  but  if  Virginia 
-does  not  give  its  negro  children  a  proper  primary  education,  my  word  for  it,  they  will 
get  an  improper  and  a  dangerous  primary  education.  If  we  do  not  give  them  a  plain 
schooling  best  adapted  to  their  needs  and  useful  to  them,  outside  dreamers  and  fanatics 
will  give  them  an  education  that  will  not  be  useful  to  them,  but  dangerous  to  the  peace 
lof  Virginia. 

Now,  sir,  I  submit  that  under  the  report  of  this  committee,  the  negro  children  of 
the  Commonwealth  will  be  given  a  plain,  instructive  primary  education.  Beyond  that 
I  am  not  willing,  in  the  present  circumstances,  to  go;  and  beyond  that,  under  the  report 
of  your  committee,  we  cannot  go  unless  the  various  local  authorities  please  to  divide 
their  local  fund  with  them.  In  many  cities,  counties,  and  school  districts,  I  apprehend, 
this  liberal,  enlightened,  magnanimous  course  will  be  pursued.  In  others,  where  diverse 
conditions  prevail  and  where  pecuniary  harassments  abound,  it  may  not  be  done.  But  in 
no  event,  Mr.  Chairman,  has  your  Committee  on  Public  Education  made  matters  worse 
for  the  white  children  of  any  community  in  Virginia.  On  the  contrary,  your  committee 
has  modified  the  statutory  requirement  for  a  five  months'  school  term  for  negro  children, 
so  as  to  enable  the  local  authorities  to  give  them  only  a  four  months'  term;  and  having 
in  good  heart  done  this  much  for  that  unfortunate  race,  the  local  authorities  are  given 
the  constitutio5ial  right  to  use  the  remainder  of  the  local  school  fund  just  as  they  may, 
ill  their  wisdom,  think  is  for  the  welfare  of  the  State.  And  it  may  safely  be  assumed 
that  no  white  child  will  suffer  by  their  decision. 

Mr.  Watson:  Mr.  Chairman,  I  rise  for  the  purpose  of  saying  that  I  propose  to  cast 
my  vote  for  the  report  of  the  committee.  I  also  rise  for  the  purpose  of  saying  that  the 
speech  just  delivered  by  the  distinguished  gentleman  from  Lynchburg  (Mt.  Glass)  would 
perhaps  put  me  in  an  improper  and  an  unjust  attitude  not  only  before  the  people  who 
have  entrusted  their  rights  to  my  keeping  in  this  Convention,  but  before  the  people  of 
this  Commonwealth. 

I  cannot  permit  my  friend,  in  characterizing  the  report  of  this  committee,  to  put 
me  in  the  advance  grouad  of  the  demand  of  the  particular  section  which  I  represent 
here  on  this  subject,  or  by  reason  or  my  attitude  on  this  subject,  to  criticise  the  attitude 
of  other  gentlemen  who  come  from  that  unfavored  section  of  the  Commonwealth,  as  if 
myself  and  not  they,  sustain  the  sentiments  of  those  people. 

I  wish  to  say  for  one,  sir,  that  out  of  a  spirit  of  concession  I  had  been  willing  to 
meet  the  gentleman  from  Lynchburg  in  the  report  of  the  committee,  and  I  propose  to 
stand  by  it.  But  in  doing  so  I  would  not  be  understood  as  sharing  the  views  of  that  dis- 
tinguished gentleman  on  the  vastly  important  subject  to  the  people  of  the  Commonwealth. 

I  wish  to  say  that  I  have  not  entertained,  nor  do  I  now  entertain,  the  views  and 
conclusions  reached  by  that  gentleman  on  the  subject  of  the  effect  of  education  upon  the 
negro  race  within  the  Commonwealth. 

Mr.  Glass:    My  friend  did  not  understand  me  to  so  represent  him,  I  hope. 

Mr.  Watson:  I  did  not  understand  him  as  so  representing  me,  except  as  putting 
me  in  the  position  of  the  advance  guard  of  the  demands  of  the  Black  Belt  on  this  sub- 
ject. I  wish  to  state  very  frankly,  Mr.  Chairman,  that  in  occupying  the  position  I  do,  I 
do  not  represent  the  advance  demands  of  the  people  among  whom  my  lot  has  been  cast. 

Now,  sir,  I  do  not  know  what  gentlemen  mean  by  placing  themselves  in  the  face  of 
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the  "enlightened  sense  of  this  nation/'  I  do  not  know  what  they  mean  when  they  say 
that  not  a  single  Commonwealth  to  the  south  of  us  has  dared  do  this  unholy  and  wicked 
thing  in  their  contemplation. 

Mr.  Chairman,  I  state  but  the  simple  fact  when  I  say  that  the  old  Commonwealth  of 
Virginia  is  spending  to-day  nearly  twice  as  much  for  the  education  of  the  negro  as  any 
Commonwealth  south  of  Mason  and  Dixon's  line.  The  State  of  South  Carolina  has  more 
negroes  than  Virginia,  and  yet  it  gives  its  negroes  but  $178,000  for  public  education. 
The  State  of  North  Carolina,  just  to  the  south  of  us,  has  as  many  negroes  as  Virginia, 
and  yet  it  gives  to  those  negroes  only  $240,000  for  their  education. 

Mr.  Glass:    Has  not  Virginia  very  many  more  white  people  than  North  Carolina? 

Mr.  Watson:  Unauestionably,  sir;  but  I  am  not  discussing  that  fact,  but  the  fact 
that  Virginia  appropriates  $430,000  to  the  education  of  the  negro,  and  that  the  Common- 
wealth of  South  Carolina,  with  more  negroes  within  its  borders,  gives  them  but  $178,000. 

If  this  ancient  Commonwealth  is  to  be  flagged  down  and  told  that  it  cannot  affront 
the  "enlightened  sense  of  this  nation,"  I  want  to  know  how  the  Commonwealths  to  the 
south  of  us  can  go  and  do  more  radical  things  than  we  have  done,  or  fail  to  do  their 
duty  very  much  less  fully  than  we  have  done,  and  yet  the  enlightened  sense  of  the 
nation  failed  to  exhibit' itself. 

Mr.  Glass:  My  friend  will  readily  understand  that  I  said  nothing  about  what  was 
done  or  is  being  done.  I  referred  altogether  to  constitutional  enactments,  what  has  been, 
put  in  the  fundamental  law.  I  should  like  to  call  his  attention,  furthermore,  to  the  fact 
That  I  said  nothing  about  the  enlightened  sentiment  of  this  nation.  I  think  a  great  deal 
of  it  is  prejudice,  and  I  so  said. 

Mr.  Watson:  I  understood  the  gentleman  to  say,  whether  he  called  it  "enlightened" 
or  not,  that  we  could  not  afford  to  flout  ourselves  in  the  face  of  it. 

Mr.  Glass:    I  did. 

Mr.  Watson:  Now,  sir,  that  kind  of  sentiment  that  the  gentleman  is  talking  about 
is  the  same  kind  of  sentiment  that  wrote  the  history  of  his  ancestors  and  mine  in 
"Uncle  Tom's  Cabin."  It  is  the  same  kind  of  sentiment  that  burned  that  negro  at  the 
stake  in  Leavenworth,  Kansas,  a  few  months  ago,  and  sold  the  charred  remains  fov 
twenty-five  cents  a  piece  to  relic  hunters  who  came  upon  the  scene.  Aye,  sir,  it  is  the 
same  kind  of  sentiment  that  is  dining  Booker  Washington  in  the  Wliite  House  to-day. 
Standing  here,  sir,  for  my  people,  I  want  to  say  that  they  are  not  disposed  to  consider 
nor  to  consult  that  sentiment  when  it  comes  to  a  question  of  performing  a  constitutional 
duty.  (Applause.) 

I  would  not  have  the  attitude  of  my  people  misrepresented  on  this  important  sub- 
ject, and  I  know  my  friend  does  not  intend  to  misrepresent  them,  but  this  outline  of 
policy  which  is  suggested  here  by  gentlemen  on  the  other  side,  if  you  strip  it  of  its  ver- 
biage and  get  it  down  to  the  plain,  naked  facts,  no  longer  becomes  a  question  as  what 
we  shall  do  in  the  shape  of  generosity  for  the  negroes  of  the  Commonwealth,  but  what 
we  shall  do  in  the  shape  of  justice  for  our  own  people  within  the  limits  of  this  State. 

Mr.  Chairman,  I  am,  one  of  those  who  believe  that  while  you  may  teach  this  man  in 
black  to  read  and  to  write  and  to  figure,  in  all  the  questions  of  higher  education  which 
we  are  now  undertaking  to  provide  he  is  absolutely  incapable  of  cultivation  or  useful 
advancement. 

Gentlemen  seem  sometimes  to  think  that  we  have  cut  out  a  small  job  for  ourselves 
in  undertaking  to  educate  the  colored  people  of  this  State.  I  would  have  them  remem- 
ber that  while  the  American  people  are  a  great  people,  and  while  the  people  of  Virginia 
are  a  great  people;  while  they  are  great  enough  to  deal  with  the  negro  problem  not  only 
in  the  Southern  States  of  the  American  Union,  but  not  having  enough  on  their  hands, 
are  willing  to  invade  the  Pacific  ocean  and  take  them  in  from  the  Philippines;  and  that 
while  they  are  brave  enough  and  feel  strong  enough  to  tackle  these  difficulties  in  what- 
ever Quarter  of  the  globe  they  appear,  the  fact  is  that  when  they  undertake  to  educate 
and  to  cultivate  a  people  whom  God  Almighty  has  never  permitted  to  be  educated  and 
cultivated  in  six  thousand  years  of  the  world's  history,  they  are  cutting  out  for  them- 
selves a  bigger  job  than  they  or  their  ancestors  ever  before  assumed. 
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Mr.  Chairman,  if  this  were  a  wealthy  Commonwealth,  if  we  could  afford  to  dedicate 
"Our  millions  for  public  education  as  does  Pennsylvania  and  Massachusetts,  and  if  it  were 
a  mere  question  of  generosity,  I  should  be  willing  to  experiment  with  this  subject  in 
whom  so  many  good  people  are  interested,  and  see  what  might  be  done  with  the  tender 
liand  of  civilization  upon  this  race  which  has  been  the  bane  of  all  populations  in  all  the 
ages  of  the  world's  history. 

But  I  would  have  gentlemen  remember  that  amidst  the  broken  hearthstones  and 
desolate  altars  of  the  people  of  this  Commonwealth,  where  there  may  be  a  little  sporadic 
prosperity  within  the  cities  and  within  the  centers  of  population,  yet  there  are  great 
sections  of  the  State  that  seem  to  be  given  up  to  the  wilderness  and  are  marching  back 
into  the  desert  from  whence  we  came  v/hen  we  landed  at  Jamestown. 

There  is  no  man  from  the  country  side  in  this  Convention  who  does  not  frequently 
see  the  spectacle  of  small  log  cabins  for  the  white  children  set  on  a  hillside,  with  a 
stovepipe  running  out  of  a  window,  benches  without  backs,  and  small  white  boys  poorly 
fClad  carrying  green  pine  logs  from  the  forest  to  use  in  the  long  old-fashioned  stove  for 
ifire  to  keep  themselves  and  the  teacher  comfortable  during  the  winter  months  of  the 
year.  The  school  appliances  of  the  white  people  of  the  State  are  exceedingly  limited, 
and,  as  stated  by  the  chairman  of  the  committee  upon  the  floor  this  morning,  there  are 
thousands  of  white  children  in  the  State  yet  without  school  facilities. 

I  submit,  sir,  that  there  is  nothing  in  statesmanship,  nothing  in  philanthropy,  and, 
if  my  distinguished  friend  from  Prince  Edward  will  permit  me  to  say  it,  there  is  nothing 
in  religion  which  requires  that  we  should  tax  the  vital  energies  of  these  people  beyond 
existence  in  order  to  attempt  to  do  something  that  nature  has  rendered  impossible. 

I  am  one  of  those  who  believe  that  this  attempt  to  give  a  literary  education  to  the 
darkey  has  not  helped  hiai;  that  it  has  not  been  in  kindness,  but  in  wrath;  that  we  have 
whetted  his  intellect  to  increase  his  capability  for  crime  and  vice. 

Sir,  the  people  of  Virginia  have  given  to  public  education  since  1871  $37,000,000.  In 
their  poverty  they  have  generously  given  to  the  negro  race  $11,000,000  of  this  sum,  all 
of  which  came  from'  their  hard-earned  taxes  save  only  some  $1,700,000.  Yet,  sir,  what 
is  the  result?  Within  that  time  there  have  been  12,000  people  incarcerated  in  the  State's 
prison  within  the  limits  of  this  city,  9,700  of  whom  have  been  from  this  race.  With  only 
a  third  of  the  population  of  this  Commonwealth  black,  crime  among  these  people,  by  the 
census  of  1890,  is  seven  and  a  fraction  times  more  than  among  the  white  people. 

Furthermore,  sir,  the  same  census  exhibits  the  fact  that  crime  among  negroes  in 
the  Northern  States,  where  there  is  but  21  per  cent,  of  illiteracy,  is  three  times  as  great 
as  crime  in  the  South  Atlantic  States,  where  there  is  CO  per  cent,  of  illiteracy.  So,  if 
these  figures  mean  anything,  they  mean  that,  in  proportion  as  this  man  is  cultivated 
out  of  his  proper  relations  in  society,  and  as  you  attempt  to  force  a  literary  education 
on  his  mind,  exactly  in  that  proportion  does  his  criminal  tendency  increase. 

Mr.  Chairman,  I  want  to  ask  who  it  is  that  is  expressing  this  "enlightened  senti- 
ment" referred  to  by  gentlemen.  ^Hio  is  it  who  says  we  shall  do  still  more  than  we 
have  done  in  this  matter?  I  speak  it  with  reverence  and  respect,  but  the  people  from 
whom  I  have  heard  most  have  been  ministers  of  the  gospel,  teachers  of  the  public 
schools,  expert  educators.  I  have  heard  distinguished  men  in  the  pulpit  say  that  this 
man  ought  to  be  taught  to  read  so  that  he  can  read  the  Bible.  Ah,  Mr.  Chairman,  be 
knows  but  little  of  this  man's  character  if  he  does  not  know  that  when  he  comes  out  of 
the  public  school,  for  every  one  that  will  read  the  Bible  he  will  find  ten  who  will  read 
Jesse  James  and  Billie  the  Kid,  and  Uncle  Tom's  Cabin.  I  would  suggest  to  these  gen- 
tlemen that  it  is  my  opinion,  and  I  believe  it  is  a  fact,  that  there  were  more  virtuous 
women  and  honest  men  in  18G5  among  this  population  who  came  out  of  slavery  illiterate, 
Ibut  not  ignorant,  than  there  are  to-day  at  the  beginning  of  the  twentieth  century,  after 
thirty  years  of  free  school  education. 

These  gentlemen  are  wont  to  say  that  the  best  form  of  Christianity  is  that  which 
was  undoubting,  which  did  not  read  the  Bible,  to  become  carping  and  cavilling  critics, 
to  inquire  into  its  history  and  genesis,  but  which  accepted  the  Word  as  expounded  with- 
out question,  in  obedient  and  simple  faith.    These  people  are  now  given  a  literary  edu- 
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cation,  not  by  the  instructors  of  the  olden  time,  in  the  plantation  households,  where  they 
learned  the  lessons  of  wisdom  and  truth,  where  the  gospel  was  expounded  in  spirit  and 
in  fact,  but  in  most  instances  are  sitting  at  the  feet  of  those  scarce  more  enlightened 
than  themselves,  "blind  leaders  of  the  blind,"  to  whom  the  precepts  and  the  practices  of 
real  civilizations  are  a  hidden  book. 

The  gentlemen  who  insist  upon  this  thing  being  done,  which  is  theoretically  perfect, 
losing  sight  of  the  practical  effects  which  follow  it,  should  remember  that  the  precepts 
of  morals  and  the  doctrines  of  truth  cannot  be  gotten  from  Peck's  Arithmetic  and  Fiske's 
History  of  the  United  States,  nor  the  other  text-books  which  are  taught  within  the  pub- 
lic schools  of  this  Commonwealth. 

I  would  remind  them,  sir,  that  a  basis  of  all  education  and  an  essential  requisite  to 
the  progress  of  any  race  is  fundamental  morality.  This  must  be  taught  these  people, 
and  this  certainly  will  not  be  taught  them  by  the  half-educated  teachers  who  now  un- 
dertake their  tutelage  from  the  public  school  benches. 

Mr.  R.  Walton  Moore:  It  is  simply  to  ask  a  question  for  the  purpose  of  eliciting 
some  information.  Is  the  gentleman  supporting  the  amendment  offered  by  the  gentle- 
man from  Charlotte? 

Mr.  Watson:  I  stated  when  I  took  the  floor  that  I  proposed  to  support  the  report 
of  the  committee.  I  am  going  to  vote  against  the  amendment  of  the  gentleman  from 
Charlotte. 

Mr.  R.  Walton  ^Moore:  I  wish  to  ask  my  friend  what  is  the  issue  between  himself 
and  the  gentleman  from  Lynchburg  as  to  the  pending  proposition? 

Mr.  Watson:  I  will  say  to  my  friend — I  do  not  know  that  he  was  in  his  seat  when  I 
began — that  I  have  been,  unintentionally,  no  doubt,  represented  by  the  gentleman  from 
Lynchburg  as  occupying  the  extreme  ground  on  this  subject,  and  as  speaking  for  and 
representing  the  black  sections  of  this  Commonwealth  in  my  attitude  upon  the  Educa- 
tional Committee.  I  did  not  wish  it  to  go  out  to  my  constituents  or  to  the  people  of  this 
Commonwealth  that,  in  signing  the  report  of  the  committee,  I  considered  that  I  was 
representing  the  extreme  demands  on  that  subject  or  that  personally  my  own  views 
were  represented  thereby.  With  The  permission  of  the  gentleman  from  Fairfax,  I  in- 
tended in  my  conclusion  to  explain  that  what,  m  my  jtiagment,  might  be  consicierea  a 
fair  compromise  had  been  entered  into  by  the  committee  for  which  I  was  willing  to 
stand. 

Mr.  Glass:  My  friend  will  recall  that  I  stated  the  fact  that  the  report  did  not  rep- 
resent his  advanced  views  upon  this  question,  but  that  it  was  a  report  of  mutual  con- 
cessions both  on  his  part  and  on  the  part  of  some  other  members  of  the  committee. 

Mr.  Watson:  I  understood  the  gentleman  to  that  effect,  but  I  also  understood  him 
to  the  effect  that  these  other  gentlemen — the  gentleman  from  Appomattox  and  the  gen- 
tleman from  Charlotte — were  perhaps  acting  in  advance  of  the  demands  of  their  sec- 
tions on  the  subject,  because  I  had  been  satisfied  on  the  Educa.tional  Committee.  It  was 
to  that  point  I  was  speaking,  and  with  reference  to  which  I  wish  to  put  myself  in  the 
proper  attitude. 

Mr,  Chairman,  another  element  in  this  State  who  have  said  that  we  must  go  to  the 
advanced  position  of  educating  this  brother  in  black  is  the  newspapers.  I  saw  the  other 
day  in  the  Richmond  Times,  I  think  it  was,  perhaps  in  the  Richmond  Xeivs,  that  the 
people  of  Virginia  had  already  filed  their  protest  on  this  subject.  I  simply  want  to  say 
in  regard  to  that  matter,  sir,  that  they  have  assumed  to  speak  for  a  people  from  whom, 
in  my  judgment,  they  have  not  heard.  I  do  not  doubt  now,  sir,  that  if  this  question 
which  we  are  here  discussing  were  submitted  to  the  people  of  this  Commonwealth,  to 
say  what  should  be  done  on  this  subject,  not  only  in  the  black  districts  of  this  State,  but 
I  believe  way  beyond  into  the  Valley  and  the  Southwest,  there  would  be  practically  a 
unanimous  verdict  on  this  proposition. 

Now,  Mr.  Chairman,  how  does  this  accoimt  stand  between  us  and  the  man  in  black? 
I  for  one  say  he  ought  to  be  treated  with  compassion,  that  he  ought  to  be  treated  ten- 
derly, that  he  ought  to  be  treated  with  mercy.  I  for  one  say  that  in  all  the  private  rela- 
tions of  life  he  ought  to  be  treated  honestly.    I  want  to  say  to  this  Convention  that,  in 
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my  humble  .iudgment,  if  the  account  is  struck  and  the  balance  is  settled  between  us  and 
him,  it  will  be  found  that  he  has  been  treated  in  all  respects  in  that  manner  and  along 
that  line. 

Some  gentlemen  say  he  is  here  in  our  power  and  that  he  is  not  here  by  his  own 
will,  and  consequently  we  ought  not  to  hold  him  to  any  account.  I  would  remind  those 
gentlemen  that  if  the  negro  is  in  the  bosom  of  the  Commonwealth  of  Virginia  without 
his  consent,  he  is  also  here  without  our  consent,  and  that  the  white  people  of  Virginia 
are  no  more  responsible  for  his  presence  here  than  he  is  himself. 

When  those  distinguished  apostles  of  the  enlightened  sense  of  this  nation  were  haul- 
ing him  to  Jamestown  in  order  to  land  him  on  the  shores  of  this  Commonwealth,  what 
were  the  people  of  Virginia  doing?  Standing  at  Cape  Charles,  with  open  arms,  to  wel- 
come him?  No,  sir.  Eighteen  times  by  acts  of  their  Colonial  Legislature  they  petitioned 
that  sovereign  beyond  the  Atlantic  to  keep  that  man  from  these  shores.  While  those 
pious  people  in  New  England,  who  represent  the  enlightened  sense  of  this  great  Repub- 
lic at  this  day,  were  thanking  God  that  His  Providence  had  thrown  more  heathen  in 
their  way,  so  as  to  come  under  the  influence  of  their  benign  gospel,  the  people  of  this 
Commonwealth  and  of  the  Carolinas  to  the  south  of  us  were  petitioning  the  King  of 
Great  Britain  and  petitioning  Heaven  that  He  might  avert  from  our  shores  this  great 
calamity. 

But,  sir,  having  gotten  him  here,  what  have  we  done  for  him?  We  took  him  a 
savage  from  the  heart  of  Africa,  swinging  like  monkeys  from  trees  in  the  jungles  of  that 
dark  continent.  We  gave  him  a  home.  We  gave  him  our  language.  We  gave  him  the 
opportunity  of  the  Christian  religion,  and  last  there  came  along  these  people  who^  gave 
him  tlie  ballot,  gave  him  his  freedom,  gave  him  citizenship. 

But,  Mr.  Chairman,  the  record  does  not  end  here.  A  ruined  and  conquered  Com- 
monwealth went  to  work  amid  its  desolated  resources,  and  in  thirty  years  it  has  taxed 
its  people  to  the  extent  of  $37,000,000  for  public  education,  out  of  which  it  has  given  the 
negro  nearly  a  third.  The  Commonwealths  to  the  South  of  us  have  supplemented  that 
until  nearly  $100,000,000  have  been  expended  to  educate  and  civilize  him.  The  people 
of  the  North  have  supplemented  it,  so  that  by  national  and  State  action  nearly  $200,- 
000,000  have  been  expended  in  educating  and  civilizing  this  man,  who  has  never,  sir,  in 
the  history  of  the  world  lifted  his  little  finger  to  educate  and  civilize  himself. 

But,  Mr.  Chairman,  that  is  not  all  we  have  done  for  him.  I  say,  sir,  the  white  race 
of  the  United  States  of  America  has  spent  more  money  and  shed  more  blood  in  under- 
taking to  establish  the  rights  and  the  privileges  of  the  negro  than  the  entire  negro  race 
of  the  world  has  expended  and  shed  for  its  own  liberty  and  its  own  rights  in  the  history 
of  mankind. 

Mr.  Chairman,  the  picture  is  an  appalling  one;  but  the  people  of  the  United  States 
have  buried,  widowed  and  orphaned  one  white  person  for  every  negro,  old  and  young, 
male  and  female,  within  the  limits  of  this  great  Republic;  and  yet,  sir,  there  are  those 
who  say  that  we  have  not  done  enough. 

There  are  those  who  say  that  the  white  man  cannot  yet  lay  down  his"burden,  but 
that  he  must  do  more  still.  If  they  refer  to  generosity,  they  shall  have  my  consent. 
But  when  they  come  to  the  proposition  fnat  the  white  race  of  this  country  and  of  this 
Commonwealth  is  to  re-enslave  itself  in  order  to  do  a  doubtful  good  to  this  man  in 
black,  I  want  to  put  myself  in  the  attitude  of  lifting  up  my  protest  and  saying  in  behalf 
of  my  people.  "Thus  far  shalt  thou  go,  and  no  farther. 

Mr.  Chairman,  I  address  myself  to  another  branch  of  this  subject.  I  have  stated 
that  we  are  trying  to  remove  the  darkness  of  the  ages,  we  are  trying  to  do  a  thing 
which,  in  our  present  financial  condition  and  considering  the  present  character  of  the 
negro,  is  of  most  doubtful  attainment. 

But  I  want  to  go  beyond  that  and  to  say  that  if  it  were  possible  for  us  to  educate 
and  cultivate  and  civilize  the  negro,  it  would  do  him  questionable  good  and  be  of 
infinite  harm  to  the  rest  of  the  people  of  this  Commonwealth.    What  is  your  educated 
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negro  to  do  in  Virginia?  Is  lie  to  practice  lavv"?  Is  anybody  going  to  employ  him?  Is 
he  going  to  Wise  county  and  practice  medicine?  Is  a  colored  doctor  going  to  survive  in 
the  great  Southwest  on  the  practice  of  physic? 

But  they  say  give  him  the  Booker  AVashington  education  and  make  him  an  indus- 
trial man.  AA'hat  is  your  colored  skilled  artisan  going  to  do?  They  start  him  up  yonder 
in  Appomattox,  in  the  county  of  my  friend.  There  is  nothing  for  a  skilled  mechanic  or 
a  skilled  artisan  to  subsist  upon  there.  He  comes  to  the  city  of  Richmond  to  seek  em- 
ployment. As  soon  as  he  gets  here  the  trades  unions  shut  him  out,  and  if  any  one  under- 
takes to  employ  him  here,  a  strike  may  result.  The  follower  of  Booker  Washington 
finds  no  place  in  Richmond. 

He  concludes  to  take  his  fight  to  the  North  to  secure  employment.  He  hears  that 
a  great  strike  is  in  progress  in  the  Commonwealth  of  Illinois,  and  that  thousands  of 
laborers  are  wanted  for  the  mines  and  factories  of  that  region.  H:e  gets  together  all  his 
people  and  goes  to  seek  employment  in  the  great  Northwest.  Do  the  great  exponents 
of  the  enlightened  sense  of  this  nation  receive  him  with  welcome  arms  and  bid  him  a 
hospitable  reception  to  the  old  free  soil?  No,  sir.  The  Governor  of  the  Commonwealth 
meets  him  with  the  military  at  the  State  line  and  tells  him,  "You  must  go  back;  there 
is  no  employment  here  for  you." 

He  gets  tired  of  working  in  a  corn  field  down  in  the  county  of  Prince  Edward  and 
goes  to  New  York  to  drive  a  hack.  He  is  told  "there  is  no  employment  here  for  a  man 
of  your  color  to  drive  a  hack."  Sir,  there  is  not  a  single  colored  hack  driver  in  the  city 
of  New  York  to-day.  They  tell  me  further  that  there  are  few.  if  any.  or  next  to  no  col- 
ored barbers  in  the  city  of  New  York. 

The  A'ery  moment  you  equip  him  as  an  industrial  factor  and  give  him  this  advanced 
education  that  some  gentlemen  would  give  him,  you  bring  him  into  speedy  and  imme- 
diate conflict  with  the  superior  race,  which  has  shut  him  out  of  all  those  avenues  of 
employment  that  come  from  the  higher  and  technical  training  schools. 

So,  :\Ir.  Chairman,  the  question  has  resolved  itself  within  exceedingly  narrow  limits 
for  this  unfortunate  man.  and  there  is  but  one  spot  within  the  Commonwealth  of  Vir- 
ginia where  he  can  make  himself  useful  and  not  come  into  speedy  conflict  with  the 
superior  race  with  which  he  has  to  deal,  and  that  spot  is  in  the  corn  field  and  on  the 
tobacco  ground  as  an  agricultural  laborer,  where  the  competition  of  the  white  man  will 
net  drive  him  to  the  wall  and  force  him  under  the  sod. 

I  want  to  say  that  in  my  limited  experience,  which  dates  now  over  about  a  third 
of  a  century.  I  have  but  once  seen  a  colored  man  who  could  read  and  write  working  in 
an  agricultural  field.  The  moment  they  come  out  of  the  public  schools,  with  the  virtues 
of  which  gentlemen  seem  to  be  impressed,  they  turn  away  from  that  soil  which  they 
were  bred  and  where  alone  they  were  made  useful.  They  flock  to  the  great  cities  and 
centres  of  population,  thinking  that  they  can  make  a  living  by  their  wits,  and  the 
result  is  that  they  end  up  as  useless  members  of  society  and  become  not  only  beggars, 
sir,  but  criminal  beggars  at  the  doors  of  the  people  of  this  country. 

Now,  sir,  the  kind  of  diploma  that  these  people  ought  to  have  should  be  that  which 
they  can  receive  from  schools  conducted  by  white  people,  based  upon  moral  education, 
first,  literary  education  and  your  three  R"s  afterward,  and  then  taught  to  make  them- 
selves useful  in  that  sphere  of  life  in  which  God  has  placed  them,  and  where,  in  my 
humble  judgment.  Providence  intends  for  them  to  remain. 

But  after  they  have  acquired  the  education  of  the  three  R's,  when  it  is  stamped 
upon  their  foreheads,  after  they  get  that  schooling  which  gentlemen  say  is  so  whole- 
some and  beneficial  for  them,  instead  of  being  armed  with  a  diploma  to  labor  and  to  go 
forth  into  a  field  where  there  is  a  harvest  that  is  plentiful  and  where  the  laborers  are 
few,  they  go  forth  generally  with  a  diploma  of  brass  knucks  and  slingshots  to  become 
the  crap-shooters  in  the  villages  and  towns  of  the  country,  the  "bad  men"  in  their  own 
language,  who  can  run  away  from  a  policeman  and  commit  the  smaller  crimes  of  society 
without  detection  and  without  restraint.    I  say  that  that  thing  is  radically  wrong.  It 
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not  only  does  the  negro  no  good,  but  it  is  of  infinite  damage  to  the  highest  interests  of 
lliis  Commonwealth,  black  and  white. 

Now,  Mr.  Chairman,  how  long  is  this  thing  to  be  permitted  to  go  on?  I  view  the 
appeal  of  these  gentlemen  as  not  one  of  generosity  to  me,  because  on  the  question  of 
generosity  I  think  i  have  exhibited  that  we  have  been  more  than  generous  to  the 
negro;  but  I  view  it  as  an  appeal  to  tax  the  energies  of  the  race  to  which  we  belong 
beyond  measure,  to  tax  them  beyond  justice,  to  tax  them  beyond  kindness  in  order  to  do 
something  which  to  my  mind  is  impracticable  and  which  ought  not  to  be  demanded  at 
the  hands  of  our  people. 

We  are  responsible  for  the  civilization  that  we  have  inherited  from  our  fathers.  1 
do  not  believe  that  the  people  of  Virginia  have  the  right  to  tie  a  mall-stone  about  their 
neclxs  and  to  make  it  a  condition  of  their  progress  that  they  shall  not  put  a  foot  upon 
the  highway  of  civilization  unless  they  drag  this  great  continent  beyond  the  seas  into 
the  bosom  of  their  Republic. 

This  man,  sir,  has  been  exposed  to  and  has  associated  with  nearly  every  civili- 
;:^ation  that  has  existed  upon  the  face  of  the  earth.  He  was  in  Egypt  when  the  pyra- 
mids were  built,  and  yet  he  learned  no  useful  art.  He  was  in  contact  with  the  Roman 
Empire  when  that  great  government  was  building  up  a  polity  which  gave  itself  an 
eternal  name  in  the  history  of  mankind.  He  has  been  acquainted  with  all  the  civiliza- 
tions of  Asia  and  all  which  have  flourished  in  Europe,  and  yet  he  has  never  absorbed 
enough  to  lift  his  head  above  that  dead  line  of  darkness  which  has  hidden  his  face  in 
all  the  history  of  the  world. 

Now,  sir,  we  are  responsible  for  the  civilization  which  we  possess  here.  Mr.  Chair- 
man, it  is  by  no  means  a  settled  question  as  to  whether  or  not  we  can  preserve  it  from 
decline.  The  language  of  Homer  is  unspoken,  and  his  civilization  is  a  thing  of  the  past. 
The  Empire  of  the  Caesars  has  gone  away,  which  ancient  renown  and  disciplined  valor 
maintained  for  fourteen  centuries  in  the  south  of  Europe.  We  are  but  young  among  the 
nations  of  the  world,  Mr.  Chairman.  Why  do  we  assume  that  God  Almighty  has  given 
us  a  patent  right  of  preserving  ourselves  forever  free  from  the  dangers  and  from  the 
injuries  that  have  destroyed  peoples  in  the  times  that  lie  behind  us. 

I  say,  sir,  that  there  are  problems  confronting  the  American  people  as  grave  and 
as  serious  as  ever  pressed  themselves  upon  the  attention  of  thoughtful  men.  It  will 
require  all  of  the  patriotism,  all  of  the  intelligence,  all  of  the  character,  all  of  the 
courage  of  this  great  race  to  which  we  belong  to  maintain  itself  against  the  temptations 
and  the  evils  which  confront  it  at  the  present  time.  And  unless  it  be  so  that  we  are 
stronger  than  the  Greek  and  mightier  than  the  Roman,  unless  it  be  so  that  there  is  some 
special  Providence  that  takes  care  of  an  American  which  never  took  care  even  of  the 
Hebrew  in  his  chosen  land,  we  have  no  right  to  assume  that  we  can  preserve  this  civili- 
zation if  we  undertake  to  incorporate  with  it  this  great  black  problem  which  has  dragged 
down  everything  that  it  has  touched  since  the  curse  of  Ham  was  pronounced  by  the  Al- 
mighty. 

Now,  sir,  I  do  not  believe  that  the  people  of  Virginia  or  the  people  of  any  other 
section  of  this  Republic  feel  it  to  be  their  duty,  nor  do  I  believe  that  they  have  the 
moral  right  to  clog  their  vital  energies  and  to  deny  to  the  impoverished  children  of  theii 
country  the  simple  benefits  of  education  in  order  that  they  may  attemipt  to  do  what 
God  Almighty  has  not  done — change  the  spots  of  the  leopard  and  the  hide  of  the  Ethio- 
pian. 

I  submit,  sir,  that  we  cannot  accomplish  the  object  these  gentlemen  have  in  view. 
I  submit  that  if  this  man  is  to  be  reared  as  they  would  indicate,  if  he  he  is  to  be  forced 
along  the  same  sphere  and  along  the  same  road  that  we  are  traveling,  if  it  is  attempted 
to  make  of  him  a  character  like  unto  ourselves,  one  of  two  things  must  happen.  Either 
he  and  we  must  mingle  our  blood  and  become  one  people;  or  when  the  critical  moment 
has  come,  when  his  condition  shall  be  like  unto  our  own,  then  the  old-fashioned  Anglo- 
Saxon  blood,  the  strongest,  the  supremest  characteristic  of  which  is  race  integrity,  will 
assert  itself,  and  with  bloody  carnage  force  a  separation. 
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Is  that  a  kindness  to  the  African?  Is  that  a  kindness  to  ourselves,  gentlemen  of 
the  Convention?  In  a  conflict  of  that  sort  it  is  doubtful  what  the  issue  would  be? 
Why,  sir,  swiftly  did  we  sweep  the  red  man  into  the  wilderness  when  we  landed  here 
upon  his  native  soil,  and  scalped  him,  too,  if  he  tarried  by  the  wayside.  That  same  en- 
lightened sense  of  the  race  that  gentlemen  are  pleased  to  refer  to  met  the  follower  of 
Confucius  at  the  Golden  Gate,  and  what  became  of  him?  Was  he  bidden  to  come  in 
and  h^ve  the  benefits  of  education?  No.  Did  we  let  him  even  come  in  and  run  his 
wooden  laundries?  No.  But,  sir,  with  one  accord  we  drove  him  into  the  waters  of  the 
Pacific. 

So  I  say,  sir,  that  along  the  line  of  history  which  lies  beyond  this  race  to  which 
we  belong,  the  fact  is  attested  that  we  have  been  a  high-minded  and  an  arbitrary 
people;  that  we  have  shot  some  folks  and  cut  the  throats  of  others,  always,  everywhere, 
under  all  circumstances  shoving  them  out  in  order  that  we  should  assert  our  liberty  not 
only  to  live  ourselves,  but  to  progress  in  our  own  way,  unfettered  and  untrammelled  by 
any  who  dared  oppose  the  way. 

Now,  Mr.  Chairman,  since  I  foresee  that  that  is  bound  to  be  the  result  of  the  efforts 
which  gentlemen  here  make  in  this  direction,  since  I  believe  that  in  his  kindness  to 
this  man  who  is  in  our  power  and  whom  we  would  not  maltreat,  since  I  believe,  and  I 
believe  that  my  people  believe,  that  in  all  the  domestic  and  private  relations  of  life  we 
must  treat  this  man  honestly,  that  we  must  treat  him  generously,  treat  him  with  mercy, 
in  compassion,  and  give  him  that  degree  of  enlightenment  which  may  make  for  his  good 
and  for  that  of  the  community,  yet  we  would  not  give  him  in  compassion  and  for  his 
defence  that  sort  of  an  education  which  in  his  folly  he  turns  into  a  weapon  of  offense, 
political  and  economic  against  his  benefactor. 

Feeling,  sir.  that  every  people  everywhere  must  settle  this  question  for  themselves, 
I  would  appeal  to  gentlemen  from  other  sections  of  this  Commonwealth  in  the  same 
way  that  1  would  appeal  if  I  were  in  the  Congress  of  the  United  States  to  gentlemen 
from  the  Commonwealths  not  affected  with  this  burden.  I  would  say  to  them,  this 
matter  with  all  of  its  burdens  and  with  all  of  its  misfortunes  is  a  question  that  we 
and  our  children  must  settle  in  the  end,  a  question  that  you  cannot  settle,  and  all  v^^e 
ask  at  your  hands  is  to  give  us  the  opportunity  to  settle;  if  not  upon  the  principles 
that  are  written  beyond  the  stars  which  dreamers  see  when  they  walk  with  their  heads 
above  the  clouds  and  stumble  over  blocks  at  their  feet,  not  exactly,  sir,  according  to  the 
Sermon  on  the  Mount,  if  we  find  it  inapplicable  to  practical  conditions,  nor  upon  the 
principle  that  this  man  should  be  treated  as  if  he  were  white  and  the  equal  to  the 
great  race  from  which  we  draw  our  lineage,'  but  at  least  to  settle  on  the  principles  of 
common  justice  between  man  and  man  in  the  vicinity  and  upon  the  spot  where  the  evil 
exists,  where  responsibility  must  be  assumed,  and  where  the  consequences  must  be 
borne. 

I  submit,  Mr.  Cliairman,  that  gentlemen  from  sections  of  the  Commonwealth  similar 
to  my  own  ask  for  no  great  concession  at  the  hands  of  this  Convention  when  they  ask 
to  be  permitted  to  deal  with  a  local  question  in  a  local  way. 

If  my  friend  from  Rockbridge  (Mr.  Anderson),  whom  I  do  not  see  in  his  seat,  wants 
to  contribute  anything  towards  the  education  of  the  unfortunate  man  in  black  in  the 
county  of  Nottoway,  let  us  say  to  him,  "To  the  extent  of  your  contribution,  sir,  you 
shall  control  the  application,  and  it  shall  be  placed  where  you  design  that  it  shall  go." 
By  doing  that  it  relieves  him  of  the  moral  responsibility  as  to  himself.  There  is  then 
no  moral  burden  resting  upon  his  conscience  as  to  what  I,  in  the  county  of  Nottoway, 
feel  obligated  to  do  in  discharging  my  duty  to  this  unfortunate  citizen. 

I  would  ask  those  gentlemen  to  trust  my  people  and  to  trust  me  to  do  for  those 
folks  what  the  public  welfare  of  those  communities  require  us  to  do,  and  not,  by  virtue 
of  a  power  not  responsible  to  us,  to  undertake  to  control  the  action  of  our  own  citizens 
in  their  purely  local  affairs. 

Mr.  Chairman,  as  1  understand  it.  the  report  of  this  committee  has  as  its  under- 
lying principle  and  its  basis  local  self-government  and  home  rule.    Appreciating  the 
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fact,  however,  that  there  is  in  the  different  sections  of  this  Commonwealth  a  divergence 
of  opinion  on  this  subject  as  on  nearly  all  other  subjects  before  this  Convention,  I  have 
felt  that  some  concessions  should  be  made  to  the  attitude  of  those  gentlemen  living  in 
different  sections,  and  so  I  have  consented  to  sign  a  report,  the  practical  effect  of  which. 
In  my  judgment,  is  that  all  the  money  which  is  contributed  by  the  State  of  Virginia  as 
a  State  fund  to  public  education  shall  be  apportioned  upon  the  basis  of  population  as 
now,  of  which  the  colored  children  of  the  Commonwealth  shall  have  their  fair'  share, 
"provided,"  is  the  language  of  the  report,  "that  such  primary  schools  as  shall  be  estab- 
lished shall  be  maintained  at  least  four  months  of  each  year"  before  any  of  that  money 
so  collected  shall  be  diverted  for  higher  educational  purposes. 

I  will  say  to  the  gentleman  from  Appomattox  (Mr.  Flood)  and  to  the  gentleman 
from  Charlotte  (Mr.  Eggleston)  that,  as  I  construe  the  language  of  this  report  th& 
local  taxes  which  the  counties  and  cities  and  towns  of  the  Commonwealth  are  given  the 
power  to  collect  under  this  provision  are  left  entirely  to  local  control. 

The  discretion  as  to  whether  any  or  all  schools  are  established  is  first  vested  in  the 
local  trustees,  and  if  the  local  trustees  of  your  county  or  of  my  county  or  of  any  other 
county  in  their  wisdom  choose  to  decide  that  a  limited  number  of  colored  schools  shall 
be  established  and  run  for  four  months,  and  only  a  limited  number,  I  do  not  see  any- 
thing in  the  report  that  inhibits  their  exercise  of  discretion  in  that  way. 

The  local  trustees  are  the  people  who  determine  the  question  of  establishment  in 
the  first  instance,  and  if  after  a  comparison  of  the  school  revenues  within  their  hands 
they  ascertain  the  fact  that  these  intermediate  and  higher  schools  cannot  be  run  unless 
all  the  negro  children  are  educated,  the  simple  remedy  in  my  judgment  is  in  their  j 
hands,  and  they  will  not  establish  a  sufficient  number  of  these  schools  to  swamp  the 
revenue,  nor,  after  such  establishment,  will  they  have  to  run  them  more  than  four 
months,  under  this  provision. 

Now,  sir,  I  think  that  that  is  a  fair  concession  to  gentlemen  from  other  sections. 
I  think  it  will  have  the  effect  of  inducing  the  local  authorities  to  make  a  fair  division 
of  the  State  funds. 

Mr.  Chairman,  take  the  revenues  of  the  State  as  at  present  applied  for  school  pur- 
poses and  make  the  calculation.  It  will  be  ascertained  that  the  State  funds  will  run 
the  colored  schools  of  the  existing  establishment  for  a  period  of  nearly  four  months.  If 
that  money  is  appropriated  on  a  basis  of  population,  there  need  not  be,  there  ought  not  to 
be,  and,  in  my  judgment,  there  could  not  be,  any  encroachment  upon  this  local  fund, 
which  the  gentlemen  from  Appomattox  and  Charlotte  desire  to  protect,  and  which  I  am 
just  as  anxious  to  protect  as  either  of  them;  and  which  to  protect  I  have  spent  my  best 
exertions,  nearly  the  whole  of  my  time  for  the  past  three  weeks,  and  what  little  ability 
I  have.  I 

Peeling  as  I  do,  I  shall  vote  for  the  report  of  the  committee,  and  I  shall  feel,  sir,  " 
that  I  have,  to  a  reasonable  degree,  discharged  the  duty  that  I  owe  to  the  most  gener- 
ous people  who  have  sent  me  to  this  Convention.    (Applause.)  jj 

Mr.  Brown:    Mr.  Chairman,  I  promise  to  detain  the  Convention  but  a  minute. 

I,  too,  signed  the  report  of  the  committee,  and  I  propose  to  support  the  report  to  tlie  ij 
extent  of  voting  against  the  proposition  offered  by  the  gentleman  from  Richmond  (Mr.,  I 
Pollard)  to  increase  the  number  of  school  months  to  five. 

1  propose  to  vote  against  the  proposition  offered  by  the  gentleman  from  Charlotte 
(Mr.  Eggleston)  to  do  away  with  the  proviso  entirely,  but  I  look  with  favor  upon  the 
proposition  offered  by  the  gentleman  from  Appomattox  (Mr.  Flood)  to  take  the  proviso 
from  the  last  clause  of  the  section  and  put  it  in  the  first  paragraph,  and  I  will  state 
my  reasons  for  doing  so. 

I  regard  the  matter  of  the  education  of  the  negro  as  one  resting  with  equal  weight 
upon  every  man  in  this  Commonwealth,  and  not  solely  upon  the  white  men  in  the  sec- 
tions where  the  negro  most  abounds. 

I  am  not  here  to  take  the  side  of  any  gentleman  who  proposes  to  so  divide  the  fund 
that  the  negroes  of  the  State  shall  not  have  proper  and  necessary  education.    I  believe 
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that  the  proper  place  for  this  proviso  is  in  the  first  part  of  the  section,  and  I  hope  that 
the  amendment  of  the  gentleman  from  Appomattox  placing  it  there  will  be  adopted. 

The  Chairman:  The  question  is  upon  the  amendment  offered  by  the  gentleman 
from  Richmond  (Mr.  Pollard)  to  strike  out  the  word  "four,"  in  the  nineteenth  line,  and 
insert  in  its  stead  the  word  "five,"'  so  as  to  read: 

Provided,  that  such  primary  schools  as  shall  be  established  shall  be  maintained  at 
least  five  months  of  each  3'ear. 

The  amendment  was  rejected. 

The  Chairman:  The  question  now  recurs  upon  the  amendment  of  the  gentleman 
from  Charlotte  (Mr.  Eggleston). 

Mr.  Eggleston:    I  wish  to  withdraw  my  amendment  for  the  present. 

The  Chairman:  The  Secretary  will  read  the  amendment  proposed  by  the  gentleman 
from  Appomattox  (Mr.  Flood). 

The  Secretary:  In  line  IS  of  section  7,  strike  out.  beginning  with  the  word  "pro- 
vided," down  to  the  word  "grade,"  in  line  22,  and  insert  after  the  word  "apportion- 
ment," in  line  10  of  section  7.  the  following: 

Provided,  that  such  primary  schools  as  shall  be  established  shall  be  maintained  at 
least  four  months  in  the  year. 

Mr.  Flood:  I  merely  wish  to  say  that  the  effect  of  the  amendment  is  to  put  the 
proviso  requiring  primary  schools  to  be  run  four  months  after  the  provision  for  the 
State  appropriation.  It  requires  the  primary  schools  to  be  run  four  months,  but  leaves 
the  county  and  district  school  funds  to  be  appropriated  as  the  local  authorities  see  fit, 
without  any  reference  to  the  term  of  four  months.  The  four  months  will  have  to  be 
run  out  of  the  State  funds. 

:\Ir.  Keezell:  Mv.  Chairman.  I  had  not  intended  to  say  a  word  on  this  question. 
T\^hile  I  believe  the  report  of  the  committee  was  a  fair  report  and  one  which  I  was  will- 
ing to  vote  to  adopt,  I  recognized  that  it  would  be  at  the  expense,  to  a  certain  extent  at 
least,  of  the  section  of  country  which  I  represent  here. 

^Ir.  Chairman.  I  think  we  are  undertaking  in  this  proviso  to  put  the  whole  expense 
of  primary  education  upon  the  State,  and  it  would  require  a  very  much  larger  State 
appropriation  than  we  now  pay  to  the  public  schools  of  the  State. 

If  any  one  will  take  the  trouble  to  go  over  the  statistics,  he  will  find  that  in  very 
many  of  the  counties  of  the  Commonwealth  there  is  practically  no  local  taxation  now 
for  public  schools.  By  this  provision  the  sections  of  the  State  which  are  now  bearing 
a  heavy  taxation  locally  in  order  that  they  may  have  the  benefits  of  schools  for  a 
proper  length  of  time  will  be  compelled  to  submit  to  a  higher  rate  of  State  and  local 
taxation,  and  the  communities  which  now  assess  against  themselves  very  little  local 
taxation  will  have  their  schools  run  entirely  at  the  expense  of  the  taxpayers  of  the 
State. 

Mr.  Watson:  If  the  gentleman  will  allow  me.  I  know  he  does  not  want  to  misstate 
the  facts,  but  if  he  will  make  the  calculation  he  is  talking  about,  he  will  find  that 
nearly  half  the  money  raised  in  Virginia  for  schools  is  raised  by  local  taxation — 
?833,000. 

Mr.  Keezell:  It  is  true  that  a  very  large  per  cent,  of  it  is  raised  by  local  taxation, 
but  it  is  not  raised  equally  over  the  State  by  local  taxation.  You  will  find  that  this 
kind  of  disproportion  exists,  that  in  some  counties  of  the  Commonwealth  that  receive 
nearly  nine  thousand  dollars  from  the  public  fund  they  do  not  raise  as  much  as  a 
thousand  dollars  by  local  taxation.  You  will  find  that  in  other  sections,  in  cities  notably, 
and  in  many  of  the  counties,  they  vote  three  or  four  times  as  much  locally  as  they  get 
from  the  State. 

The  county  which  1  represent  on  this  floor.  I  think,  pays  about  one  and  a  half 
times  as  much  locally  as  it  gets  from  the  State.    I  could  refer  to  other  counties  if  I  saw 
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fit  to  do  so.  I  do  not  care  to  make  invidious  distinctions,  but  I  could  refer  to  counties 
in  which  not  more  than  one-eighth  of  the  money  used  is  contributed  locally,  seven- 
eighths  of  the  amount  being  contributed  by  the  State. 

1  think  we  would  be  in  the  position  here  of  placing  those  communities  which  have 
been  willing  to  tax  themselves  in  order  that  they  may  have  the  benefit  of  common  school 
education  at  a  great  disadvantage,  and  we  would  place  those  communities  that  have 
heretofore  been  willing  to  tax  themselves  locally  at  a  great  advantage,  because  we  will 
undertake  to  distribute  to  those  communities  money  enough  probably  to  relieve  them 
entirely  of  any  local  taxation  whatever,  and  we  will  subvert  and  turn  around  the  whole 
policy  of  the  public  free  school  system  of  Virginia  as  it  has  heretofore  existed,  by  which 
it  was  intended  that  no  State  aid  should  be  extended  to  any  community  until  they  them- 
selves saw  fit  to  show  some  appreciation  of  that  State  aid  by  taxing  themselves  locally 
for  the  interests  of  the  public  free  schools. 

The  provision  of  the  State  law  which  was  read  by  the  gentleman  from  Lynchburg 
(Mr.  Glass)  makes  it  a  condition  precedent  upon  the  reception  of  State  money  by  any 
community  that  they  shall  have  made  provision  locally  for  their  schools,  and  that  pro- 
vision would  be  negatived  entirely  by  the  action  proposed  by  the  gentleman  from  Appo- 
mattox. 

Mr.  Flood:    What  is  the  gentleman's  statement. 

Mr.  Keezell:  I  say  the  present  policy  of  the  school  law  is  that  communities  must 
make  some  local  provision  for  schools  before  they  are  entitled  to  State  aid,  as  the  gen- 
tleman will  find  if  he  reads  section  101  of  the  School  Regulations  as  published  by  the 
State  Board  of  Education.  I  say  the  effect  of  his  amendment  now  would  be  to  negative 
that  idea,  and  it  would  make  it  less  incumbent  upon  the  communities  to  provide  by 
local  aid,  if  we  adopt  his  proposition,  than  is  the  case  under  the  present  law. 

Mr.  Chairman,  it  does  seem  to  me  that  we  are  assuming  a  very  serious  position 
when  we  undertake  not  only  to  fasten  the  responsibility  for  primary  education  upon 
the  State,  but  to  relieve  the  communities  entirely  of  any  kind  of  concern  for  it. 

We  are  not  dealing  alone  with  the  negroes  in  Virginia  when  we  are  dealing  on  this 
line.  We  are  dealing  with  white  counties  as  well  as  with  negro  counties.  I,  for  one, 
believe  that  a  dollar  raised  by  local  taxation  for  public  schools  is  worth  two  dollars  that 
is  given  from  any  outside  source.  I  think  money  that  is  given  from  the  State  to  a  com- 
munity that  is  not  willing  to  tax  itself  is  largely  wasted  when  you  come  to  apply  it  to 
public  schools.  That  is  my  experience  as  a  school  officer.  I  have  found  that  the  schools 
which  the  people  are  willing  to  go  down  into  their  pockets  and  aid  are  twice  as  effective 
as  the  schools  that  depend  entirely  upon  outside  aid  to  be  run. 

I  think  that  we  are  going  at  this  matter  exactly  wrong  if  we  want  to  benefit  the 
public  schools  of  Virginia,  when  we  undertake  to  say  to  local  communities  that  they 
may  be  exempt  from  the  burden  of  taxation  entirely,  and  that  some  paternal  govern- 
ment is  going  to  contribute  the  money  to  educate  their  children  without  any  sacrifice 
upon  their  part. 

I  hope  this  committee  will  consider  the  matter  carefully  and  not  undertake  to 
reverse  the  law  and  the  present  policy  of  our  public  free  school  system  without  giving 
the  subject  proper  consideration. 

I  am  willing  to  support  the  committee's  report,  because  I  believe  that  that  is  a 
happy  solution  of  the  differences  of  opinion  which  exist  between  the .  section  which  1 
represent  and  the  sections  which  other  gentlemen  represent  here  upon  this  floor.  I  am 
willing,  and  I  am  so  instructed  by  the  people  whom  I  represent  here,  to  favor  distribu- 
tion of  the  State  fund,  not  along  racial  lines,  but  to  contribute  freely  and  willingly  to 
help  to  educate  all  the  people  of  Virginia.  But  while  we  are  doing  that  we  want  the 
people  of  the  communities  we  help  to  help  themselves  some  also. 

Mr.  Chairman,  I  observe  that  it  is  nearly  2  o'clock,  and  I  will  yield. 

On  motion,  the  Committee  rose  and  the  President  resumed  the  chair,  whereupon 
the  Convention  adjourned  until  to-morrow,  Saturday,  November  23,  1901,  at  10  o'clock 
A.  M. 
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SATURDAY,  November  23,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 
Prayer  by  Rev.  AV.  F.  Dunaway,  D.  D. 

On  motion  of  Mr.  Mcllwaine,  the  Convention  resolved  itself  into  Committee  of  ttie 
Whole  for  the  further  consideration  of  the  report  of  the  Committee  on  Education  and 
Public  Instruction,  Mr.  Flood  in  the  chair. 

Mr.  Keezell:  Mr.  Chairman,  when  the  committee  adjourned  yesterday  I  was  occu- 
pying the  floor  in  opposition  to  the  amendment  of  the  delegate  from  Appomattox  (Mr. 
Flood).  I  understand  that  that  amendment  will  be  withdrawn.  If  that  is  true,  then  I 
do  not  desire  to  occupy  the  floor  now. 

Mr.  Eggleston:  If  the  gentleman  from  Rockicgham  will  yield  for  a  moment,  I  will 
state  that  I  am  authorized  to  withdraw  the  amendment  offered  by  the  gentleman  from 
Appomattox,  and  I  will  oft'er  again  the  amendment  which  I  proposed  on  yesterday,  and 
which  was  withdrawn  to  give  way  to  that  of  the  gentleman  from  Appomattox.  My 
amendment  is  to  strike  out  the  words  beginning  in  line  IS  and  ending  in  line  22: 

Provided,  that  such  primary  schools  as  shall  be  established  shall  be  maintained  at 
least  four  months  of  each  year  before  any  part  of  the  fund  assessed  and  collected  may 
be  devoted  to  the  establishment  of  schools  of  higher  grade. 

The  Chairman:  The  question  is  on  the  amendment  proposed  by  the  gentleman  from 
Charlotte   (Mr.  Eggleston). 

Mr.  Eggleston:  I  now  move  that  this  matter  be  passed  by  temporarily.  AVe  can 
consider  the  rest  of  the  report. 

The  Chairman:  It  is  moved  by  the  delegate  from  Charlotte  that  the  further  con- 
sideration of  his  amendment  be  passed  by  temporarily. 

The  motion  was  agreed  to,  there  being,  on  a  division,  ayes  28,  noes  23. 

The  Chairman:    The  Secretary  will  read  the  next  section. 

The  Secretary  read  as  follows: 

Section  8.  The  General  Assembly  may  establish  agricultural,  normal,  manual  train- 
ing, and  technical  schools,  and  such  grades  of  schools  as  shall  be  for  the  public  good. 

Mr.  Mcllwaine:  INIr.  Chairman,  this  is  substantially  what  is  in  the  present  Consti- 
tution. There  is  some  little  difference  of  phraseology,  "manual  training  and  technical 
schools,"  but  it  expresses  the  same  thing.  Whilst  the  committee  does  not  see  fit  to  direct 
the  General  Assembly  to  do  anything  of  this  kind,  we  think  it  is  nothing  but  right  to 
leave  it  in  the  hands  of  that  body  to  do  as  circumstances  may  seem  to  require  at  any 
time. 

Mr.  Meredith:  I  should  like  to  make  an  inquiry  of  the  chairman  of  the  committee. 
Is  it  the  purpose  if  the  Legislature  should  establish  these  schools  that  they  shall  be 
subject  to  the  Board  of  Education? 

Mr.  Mcllwaine:    Not  at  all,  sir. 

The  Chairman:  If  there  is  no  amendment  to  section  8,  the  Secretary  will  read  the  * 
next  section. 

Section  9.  The  General  Assembly  may  enact  laws  to  prevent  parents  and  guardians 
from  allowing  their  children  or  wards  to  grow  up  in  ignorance. 

I\Ir.  Mcllwaine:  This  is  an  identical  transcript  of  what  is  in  the  present  Constitu- 
tion, except  that  we  have  left  off  one  word.  Grow  up  in  "ignorance  and  vagrancy,"  is  in 
the  present  Constitution.  We  did  not  think  that  the  word  "vagrancy"  was  germane  to 
the  subject  of  education,  and  so  it  was  left  out.  Otherwise  it  is  identical  T\ath  the 
present  provision. 

Mr.  Dunaway:    I  desire  that  the  Secretary  will  read  a  substitute  which  I  propose 
for  this  section. 
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The  Secretary  read  as  follows: 

The  General  Assembly  may  provide  for  the  compulsory  education  of  children 
between  the  ages  of  nine  and  fourteen  years,  except  such  as  are  weak  in  body  or  mind, 
or  can  read  and  write,  or  are  attending  private  schools. 

Mr.  Dunaway:  Mr.  Chairman,  I  must  say,  while  we  are  upon  this  question,  that  1 
am  opposed  both  to  the  section  and  to  the  substitute.  I  am  not  in  favor  of  saying  any- 
thing here  upon  the  subject  of  the  compulsory  education  of  children.  But  I  will  not 
argue  that  point  at  all.  1  will  just  leave  it  to  the  judgment  of  my  fellow-members  here 
without  any  discussion.  To  say  the  least,  it  is  unnecessary  to  provide  what  the  Legisla- 
ture may  do.  The  Legislature  could  do  that  if  there  were  not  this  section  in  the  Con- 
stitution at  all,  and  it  is  a  superfluous  section  to  say  the  least.  The  General  Assembly 
will  have  the  same  power  to  make  such  laws  if  there  is  no  provision  in  the  Constitution 
as  if  this  provision  should  be  adopted.  I  think  every  one  here  will  agree  to  that  propo- 
sition. But  if  a  majority  of  the  members  of  the  committee  prefer  to  have  a  section  of 
this  kind,  then  I  would  prefer  the  language  of  the  substitute,  which  I  will  read: 

The  General  Assembly  may  provide  for  the  compulsory  education  of  children. 

That  is  just  what  this  means,  and  I  always  like  to  say  what  I  mean.  I  want  the 
Constitution  to  say  just  what  it  means. 

The  General  Assembly  may  provide  for  the  compulsory  education  of  children. 

But  it  puts  a  restriction  upon  the  General'  Assembly  which  is  not  put  by  the  original 
section.  If  children  are  to  be  compelled  to  attend  the  public  schools,  I  would  exempt 
from  compulsion  all  except  those  who  are  between  nine  and  fourteen  years.  I  would 
not  compel  children  of  tender  age,  under  nine  years  of  age,  to  go  to  school.  Neither 
would  I  compel  those  who  are  over  fourteen  years  of  age.  What  is  a  sufficient  period 
for  compulsion?  it  seems  to  me  from  nine  to  fourteen.  There  are  a  great  many  families 
in  the  Commonwealth  in  which  the  children  over  fourteen  years  of  age  are  necessary 
at  their  homes,  it  may  be  for  the  support  of  widowed  mothers  or  because  they  are  en- 
gaged in  some  occupation  away  from  home,  thus  assisting  in  the  care  of  aged  or  indi- 
gent or  afflicted  parents.  I  would  not  allow  the  Legislature  of  Virginia  to  say  that  aH 
of  our  boys  and  girls  between  the  ages  of  14  and  21  should  be  compelled  to  attend  the 
public  schools;  and  so  I  would  make  that  exemption. 

I  would  make  still  another  exemption— those  who  are  weak  in  body  or  mind.  That 
expression  is  found  in  the  Constitutions  of  some  of  the  States.  I  would  make  still 
another  exemption — those  who  can  already  read  and  write.  I  would  not  compel  any  of 
them  to  go  to  school.  There  is  still  one  more  exemption — those  who  are  attending  pri- 
vate schools.  If  parents  or  guardians  'choose  to  put  their  children  at  private  schools  I 
would  not  allow  the  General  Assembly  to  compel  them  to  attend  the  public  schools.  But 
I  will  not  detain  the  Committee  further.  I  will  simply  read  the  substitute  and  leave  it 
to  your  better  judgment. 

Mr.  Mcllwaine:  Before  the  gentleman  reads  it,  will  he  accept  this  suggestion  also? 
That  the  district  trustees,  for  good  cause,  may  excuse  children  from  going  to  school; 
that  in  the  case  of  a  sick  mother,  for  instance,  who  had  a  child  which  is  necessary  to 
her  comfort  and  welfare,  that  they  might  excuse  that  child? 

Mr.  Dunaway:  I  should  be  perfectly  willing  to  accept  the  amendment.  The  substi- 
tute I  propose  is  as  follows: 

The  General  Assembly  may  provide  for  the  compulsory  education  of  children 
between  the  ages  of  nine  and  fourteen  years,  except  such  as  are  weak  in  body  or  mind, 
or  can  read  and  write,  or  are  attending  private  schools. 

I  shall  say  no  more,  but  leave  it  to  the  vote  of  the  body. 
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Mr.  Mcllwaine:  Mr.  Chairman,  I  have  not  had  so  refreshing  a  draught  since  I 
have  been  a  member  of  the  Convention  as  I  had  just  now,  when  the  gentleman  from 
Lancaster  (Mr.  Dunawayj  sent  up  his  amendment.  I  thought,  sir,  that  the  gentleman's 
little  vacation  during  the  late  recess  had  been  wonderfully  beneficial  to  him  and  that 
he  had  undergone  a  great  moral  change,  and  had  come  back  to  us  a  converted  man,  and 
that  he  had  made  large  growth  in  grace  between  the  time  when  he  and  I  talked  on  this 
subject  and  the  present  day.  Imagine,  then,  how  bitter  the  taste  was  when  he  rose  and 
said  that  he  was  not  only  opposed  to  his  own  amendment,  but  that  he  was  also  opposed 
to  the  enactment  proposed  by  this  Committee  to  be  put  into  the  Constitution. 

Now,  sir,  he  and  I  are  diametrically  opposed  to  each  other  on  this  subject.  I  do 
not  suppose  that  two  men  can  be  further  apart  on  any  matter.  He  maintains  that  no 
child  ought,  under  any  circumstances,  to  be  compelled  by  any  authority  except  its 
to  school,  but  that  no  other  authority  ought.  Now,  sir,  I  hold  exactly  the  opposite  opin- 
ion, but  I  am  not  willing  to  obtrude  my  opinion  in  opposition  to  the  opinion  of  the  com- 
mittee. 

I  stated  to  you  on  yesterday  certain  facts  in  regard  to  the  school  population,  the 
number  of  pupils  enrolled,  and  the  number  in  average  attendance.  Not  one-third  of  the 
school  population  are  in  average  attendance. 

Mr.  Chairman,  I  have  received  letter  after  letter  from  teachers  and  trtistees  in  dif- 
ferent counties  urging  this  matter  upon  me.  I  have  a  letter  in  my  pocket  now,  received 
during  the  present  week,  from  one  of  the  most  interested  school  trustees  in  the  State  of 
A'irginia.  way  up  in  the  mountains  in  the  county  of  Tazewell.  He  has  written  to  me,  I 
believe,  three  times  on  this  subject,  urging  that  some  means  shall  be  taken  in  order 
to  get  the  attendance  of  the  children  at  the  schools  and  stating,  in  so  many  terms,  that 
it  is  idle  and  vain  for  the  people  of  the  State  to  be  expending  so  mtich  money  when  so 
many  parents  are  utterly  indifferent  to  the  education  of  their  children,  and  do  nothing 
whatever  to  encourage  them,  but  oftentimes  much  to  keep  them  away  from  school. 

About  a  year  ago  1  read  a  letter  in  the  RiclunonoL  Dispatch,  from  the  city  of  Dan- 
ville, on  this  subject,  in  which  the  correspondent  stated  that  there  were  large  numbers 
of  people  in  the  city  of  Danville  who  had  moved  in  from  the  country  with  families  of 
children,  and  they  had  placed  those  children  in  the  cotton  factories,  little  things,  eight 
or  nine  years  of  age,  and  growing  up,  and  that  the  children  were  there  under  daily 
bodily  and  exhausting  toil,  working,  without  any  knowledge  whatever,  so  broken  down 
at  night  that  they  could  not  attend  to  the  development  of  their  minds.  He  said  here 
were  grown-up  men,  and  some  of  them  stalwart  men,  who  were  doing  nothing  in  the 
world  but  carrying  buckets  of  victuals  from  the  homes  to  the  factores  for  those  children, 
the  parents  living  in  fdleness  and  the  chfldren  being  dwarfed  in  body  and  mind  to  sus- 
tain their  idle  parents. 

Now,  sir,  has  the  State  of  Virginia  nothing  to  do  with  that?  Has  the  State  of  Vir- 
ginia nothing  to  say  in  regard  to  parents  of  that  kind?  It  seems  to  me  it  is  the  legiti- 
mate province  of  this  Convention  to  speak  out  in  no  uncertain  terms  in  regard  to  this 
matter. 

How  do  people  in  other  parts  of  the  world  regard  this  matter?  I  have  reliable  au- 
t  thority  for  the  statement,  and  I  have  it  in  my  desk,  if  any  gentleman  wishes  to  call  for 
it,  that  there  is  not  a  country  in  Europe  which  has  not  compulsory  education — not  one. 
Thirty-two  out  of  the  States  of  the  Union  have  the  law  of  compulsory  education,  among 
them  being  Kentucky  and  West  Virginia,  two  of  the  Southern  States,  the  only  excep- 
tions to  the  rule  being  the  State  of  Virginia  and  the  States  lying  south  and  southwest 
of  Virginia. 

If  I  were  going  to  vote  for  a  compulsory  law.  I  should  change  the  age.  Instead  of 
putting  it  from  nine  to  fourteen  years.  I  would  put  it  from  eight  to  twelve  years,  be- 
cause many  parents  are  bound,  especially  poor  mothers,  to  have  the  help  of  their  chil- 
dren at  an  earlier  age  than  fourteen. 

But  I  do  not  rise  now  to  sustain  the  amendment.  I  intend  to  vote  for  the  provision 
recommended  by  the  committee,  and  I  hope  that  the  Convention  will  adopt  it,  so  that 
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the  Legislature  may,  if  in  its  wisdom  it  see  fit,  provide  a  law  on  this  subject  which  will 
be  just  and  equal  and  be  for  the  benefit  of  the  people  of  the  State. 

Mr.  Wysor:  Mr.  Chairman,  I  wish  to  give  the  gentleman  from  Prince  Edward 
another  refreshing  draught.  (Laughter.)  I  move  to  strike  out  section  9.  I  think  the 
gentleman  from  Lancaster  drinks  deeper  at  the  Pierian  spring  than  does  the  gentleman 
from  Prince  Edward.    The  poet  says: 

Drink  deep,  or  taste  not  the  Pierian  spring: 
There  shallow  draughts  intoxicate  the  brain. 
And  drinking  largely  sobers  us  again. 

I  do  not  believe  in  compulsory  education.  I  think  it  is  contrary  to  the  principles 
of  free  government.  The  gentleman  cited  as  authorities  in  support  of  his  position  here 
the  practice  in  the  empires  and  kingdoms  of  Europe.  Furthermore,  I  do  not  believe  a 
compulsory  system  of  education  can  ever  be  maintained  or  enforced.  I  have  not  exam- 
ined the  statistics  on  that  subject,  but  I  do  not  believe  in  forcing  people  to  send  their 
children  to  school.  You  cannot  accomplish  good  results  in  that  way.  The  great  dram- 
atist says: 

No  profit  grows  where  is  no  pleasure  ta'en. 

In  order  for  a  people  to  learn  they  must  take  pleasure  in  learning.  You  cannot 
force  people  to  learn.   You  can  take  a  mule  to  the  water  but  you  cannot  make  him  drinlr. 

Furthermore,  the  provision  that  the  gentleman  from  Prince  Edward  has  in  his  re- 
port does  not  accomplish  his  purpose  in  the  least  degree.  Pie  comes  into  the  Convention 
and  shoots  a  blank  cartridge.    Section  9  says: 

The  General  Assembly  may  enact  laws  to  prevent  parents  and  guardians  from 
allowing  their  children  or  wards  to  grow  up  in  ignorance. 

Now,  the  General  Assembly  has  that  power  VN^ithout  putting  that  provision  in  the 
v'^onstitution. 

What  does  the  gentleman  from  Prince  EdM'ard  accomplish  by  saying  that  the  Legis- 
lature may  do  a  thing  which  it  already  has  the  power  to  do?  If  he  is  so  much  interested 
in  a  compulsory  system  of  education,  why  did  he  not  put  the  word  "shall"  where  he 
has  the  word  "may,"  and  say  the  Legislature  shall  enact  laws  to  prevent  parents  and 
guardians  from  allowing  their  children  or  wards  to  grow  up  in  ignorance?  You  do  not 
accomplish  anything  by  putting  this  into  the  Constitution.  It  is  optional  with  the; 
Legislature  whether  it  enforces  it  or  not.  It  is  giving  the  Legislature  no  more  power 
than  it  already  has. 

More  than  that,  we  can  be  well  satisfied  that  in  Virginia  the  General  Assembly  is 
not  going  to  enforce  such  a  provision.  It  has  been  in  the  present  Constitution  for  more 
than  thirty  years  without  enforcement.  I  hope  it  may  be  the  pleasure  of  the  Convention 
to  strike  out  the  section  altogether.  It  does  not  accomplish  anything.  It  does  not  secure 
the  very  object  for  which  it  was  put  into  the  article.  It  does  not  bring  about  a  coDi-  , 
pulsory  system  of  education,  but  undertakes  to  give  the  Legislature  a  power  which  the 
Legislature  already  has,  and  places  the  framing  of  the  Constitution  somewhat  after 
the  plan  of  the  Constitution  of  the  United  States,  as  if  we  were  here  conferring  special 
powers  upon  the  people.  The  people  will  have  all  the  powers  reserved  except  those  that 
are  taken  away  by  the  Constitution.  We  are  not  conferring  powers.  Here  is  an  intima- 
tion that  we  are  conferring  a  power  upon  the  Legislature.  We  may  take  powers  away 
from  it,  but  such  powers  as  we  do  not  take  away  from  it,  it  has. 

With  these  remarks  I  submit  the  motion  to  strike  out  the  provision  altogether. 

Mr.  Meredith:  Mr.  Chairman,  I  sympathize  with  the  views  held  by  the  gentleman 
from  Prince  Edward,  the  chairman  of  the  committee,  and  yet,  strange  to  say,  I  must 
advocate  the  amendment  offered  by  the  gentleman  from  Lancaster.    I  think  I  shall  be 
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able  to  show  the  gentleman  from  Prince  Edward  the  reason  for  that  position.  He  and 
I  are  in  favor,  under  proper  conditions  and  restrictions,  of  compulsory  education. 

I  do  not  believe  he  can  accomplish  it  by  the  language  he  has  in  this  section,  and  I 
call  attention  to  the  indefiniteness  of  it,  how  open  it  would  be  to  construction,  how  diffi- 
cult it  would  be  to  enforce  in  the  courts.    Let  me  call  your  attention  to  it. 

The  General  Assembly  may  enact  laws  to  prevent  parents  and  guardian  from  allow- 
ing their  children  or  wards  to  grow  up  in  ignorance. 

Now,  none  of  us  can  tell  what  that  means;  whether  it  means  if  I  read  I  am  igno- 
rant, or  whether  it  is  necessary  for  me  to  read  and  write  in  order  not  to  be  ignorant; 
or  whether  I  must  do  a  little  ciphering  in  order  not  to  be  ignorant.  In  other  words,  it 
leaves  the  doors  so  wide  open  to  construction,  I  respectfully  submit,  that  you  would  not 
accom.plish  the  purpose  in  view  by  the  language  used.  That  being  the  view  I  take  of  it, 
I  shall  vote  for  the  amendment  as  offered  by  the  gentleman  from  Lancaster,  that  we 
shall  say  distinctly  that  the  General  Assembly  may  enact  compulsory  laws  as  to  educa- 
tion. 

I  differ  with  the  gentleman  from  Pulaski  (Mr.  Wysor)  as  to  his  construction  of  the 
povv'ers  of  the  Legislature.  I  think  it  is  a  little  dangerous  to  leave  this  section  out,  and 
for  this  reason:  There  is  a  provision  in  the  Constitution  as  to  rights  of  personal  lib- 
erty, and  it  is  very  doubtful  whether,  if  you  omit  from,  the  Constitution  this  section 
giving  the  Legislature  express  power,  and  leave  in  there  the  inhibition  as  to  interference 
with  personal  liberty,  the  courts  would  not  have  to  hold  that  the  Legislature  had  been 
inhibited  from  undertaking  to  pass  laws  of  that  kind.  I  think,  therefore,  it  is  necessary 
to  have  in  here  some  express  power  given  to  the  Legislature  on  that  subject. 

It  seems  to  me  that  the  committee  would  accomplish  its  object  better  by  accepting 
the  language  of  the  gentleman  from  Lancaster,  with  perhaps  one  or  two  changes.  I 
would  suggest,  if  he  is  willing  to  accept  it,  that  there  be  a  change  in  the  years.  I  do 
not  see  Vv-hy  a  child,  if  you  are  going  to  have  compulsory  education,  should  be  allowed 
to  grov/  up  in  ignorance  until  he  is  nine  years  of  age.  We  do  not  allow  our  own  children 
to  do  so.  We  begin  to  teach  them  when  they  are  from  six  to  seven  years  old;  and  that 
is  the  age  when  they  can  be  of  less  use  to  their  parents.  If  you  will  provide  for  seven 
years,  say  from  seven  to  twelve — and  T  will  show  you  the  reason  why  I  would  fix  twelve 
or  thirteen  

Mr.  Dunaway:  If  the  gentleman  will  permit  me,  I  hope  that  he  will  not  go  below 
eight  years  anyhow.    If  you  will  say  eight  years  I  will  agree  to  that  modification. 

Mr.  Meredith:  I  will  accept  eight.  I  can  see  while  seven  might  be  very  beneficial 
to  cities,  that  so  tender  an  age  in  the  country,  where  they  have  to  travel  distances, 
might  be  detrim^ental.    I  do  not  propose  to  stand  upon  the  age. 

If  you  make  a  child  go  to  school  at  eight  years  until  it  gets  to  twelve  or  thirteen, 
it  seems  to  me  the  State  has  done  all  it  ought  to  do.  I  do  not  think  I  would  require 
them  to  go  to  school  until  they  are  fourteen  for  this  reason:  A  child  will  get  in  that 
time  at  least  a  primary  education,  and  that  I  think,  is  all  the  State  ought  to  force  upon 
a  person. 

Mr.  Dunaway:  If  the  gentleman  will  permit  me  again,  I  will  say  that  I  am  willing 
to  accept  eight  to  thirteen,  if  he  prefers  it. 

Mr.  Meredith:  Yes,  sir.  It  is  suggested  that  there  is  bad  luck  in  the  number  thir- 
teen. I  do  not  propose  to  stand  on  that  myself,  however.   I  say  that  is  a  fair  age. 

There  is  very  great  force  in  the  statement  made  by  the  gentleman  from  Prince 
Edward  that  there  are  in  cities  a  good  many  people  who  make  use  of  their  children 
"^^hile  they  live  in  idleness.  We  ought,  if  possible,  to  protect  tender  children  from, 
brutal  parents.  This  will  not  bear  harshly  upon  those  who  wish  to  give  their  children 
an  education.  We  simply  prevent  the  man  who  would  do  wrong,  in  my  opinion  commit 
a  crime,  from  committing  that  crime  upon  a  tender  child.  I  think  for  the  public  good 
we  ought  to  do  everything  we  possibly  can  to  have  these  citizens  grow  up  with  a  certain 
amount  of  education,  so  that  they  can  get  some  advancement  in  after  life  by  their  per- 
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.^onal  industry.  I,  therefore,  would  ask,  if  my  views  are  agreeable  to  the  chairman  of 
the  committee,  not  to  leave  this  thing  here,  because  of  the  danger  of  it,  and  the  fear  to 
my  mind  that  he  will  lose  the  very  object  which  he  holds  so  dear  to  his  heart  and  which 
certainly  commends  itself  to  me,  but  that  he  will  accept  the  proposition  of  the  gentleman 
from  Lancaster. 

Mr.  Mcllwaine:  I  gladly  accept  it,  personally.  The  gentleman  from  Richmond  city 
"has  changed  my  mind.  I  have  no  authority  to  accept  it  for  the  committee,  but  I  will 
^certainly  vote  for  it. 

Mr.  R.  L.  Gordon:  Mr.  Chairman,  I  desire  to  say  only  one  word  in  support  of  the 
;amendment  offered  by  the  gentleman  from  Pulaski  (Mr.  Wysor).  I,  sir,  am  opposed  to 
■compulsory  education,  but  I  understand  that  that  question  is  not  now  before  this  body, 
but  one  very  near  akin  to  it.  I  believe  that  compulsory  education  would  render  your 
present  school  system  more  unpopular  than  it  now  is.  If  there  is  anything  that  the 
people  of  Virginia  love  it  is  personal  liberty. 

The  Legislature  of  Virginia  has  never  seen  fit  to  exercise  this  power  granted  by 
^the  Underwood  Constitution,  and  I  believe,  gentlemen,  it  will  be  many  years  before  the 
Legislature  of  Virginia  ever  will  exercise  the  power  to  compel  a  man's  child  to  go  to 
school  whether  he  desires  it  or  not.  But,  apart  from  that  question,  what  is  the  good  of 
preserving  this  provision  of  the  old  Underwood  Constitution?  It  does  not  compel  the 
Legislature  to  enforce  compulsory  education.    It  merely  says  they  may  do  it. 

Now,  with  the  greatest  respect,  I  must  differ  with  the  gentleman  from  Richmond 
'(Mr.  Meredith).  We  know  that  the  Legislature  has  all  power  which  is  not  forbidden  it 
by  the  Constitutien;  that  the  people  are  supreme,  acting  through  their  Legislature;  and 
it  certainly  would  not  be  any  violation  of  the  personal  liberty  of  the  citizen  further  than 
to  regulate  it  by  law.  We  all  understand  that  liberty  does  not  mean  license.  The  Legis- 
lature would  have  the  power  to  adopt  compulsory  education,  should  they  desire  to  do  so, 
with  this  amendment  or  without  this  amendment. 

Now,  gentlemen,  what  necessity  is  there  for  us  to  follow  the  Underwood  Constitu- 
tion any  further  than  it  is  good?  If  this  provision  is  nugatory,  if  it  does  not  mean  any- 
thing, why  preserve  it?  I  suppose,  sir,  it  was  placed  in  the  Underwood  Constitution  by 
some  of  those  gentlemen  who  supposed  that  the  Legislature  would  not  have  that  power 
without  a  constitutional  amendment,  but  in  my  humble  opinion  it  is  worthless.  Not 
only  that,  but  it  is  looking  in  the  wrong  direction.  It  means  a  recommendation  to  the 
Legislature  of  Virginia  that  they  shall  pass  a  compulsory  education  law,  and  I  take  it 
that  it  would  be  wiser  for  this  Convention  only  to  act  within  its  proper  sphere  of  limit- 
ing the  power  of  the  Legislature  and  not  make  any  recommendations  to  the  Legislature 
of  Virginia  and  through  it  to  the  people  of  Virginia.  If  we  can  settle  all  of  the  knotty 
problems  which  will  properly  come  up  before  us  for  solution  and  settle  them  satisfac- 
torily to  the  people  of  Virginia,  we  will  have  done  well,  without  going  into  the  field  of 
experiment  and  making  recommendations  to  them  along  the  line  of  compulsory  educa 
tion. 

The  Chairman:  The  question  is  on  the  motion  of  the  delegate  from  Pulaski  (Mr. 
W^ysor)  to  strike  out  section  9. 

The  motion  was  not  agreed  to,  there  being  on  a  division — ayes,  23;  noes,  28. 

The  Chairman:  The  question  now  is  on  the  substitute  offered  by  the  gentleman 
from  Lancaster  (Mr.  Dunaway),  to  strike  out  section  9  and  insert  what  will  be  read  by 
.the  Secretary. 

The  General  Assembly  may  provide  for  the  compulsory  education  of  children 
hetween  the  ages  of  eight  and  thirteen  years,  except  such  as  are  weak  in  body  or  mini, 
or  can  read  and  write,  or  are  attending  private  schools. 

Mr.  Mcllwaine:    "Or;"  there  is  another  clause  added  there: 

Or  excused  for  cause  by  the  district  school  trustees. 

The  Chairman:    The  question  is  on  agreeing  to  the  substitute. 
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The  substitute  was  agreed  to,  there  being  on  a  division — ayes,  34;  noes,  17. 
The  Chairman:    The  Secretary  will  read  the  next  section. 

Section  10.  White  and  colored  children  shall  not  be  taught  in  the  same  school. 

The  Chairman:  Is  there  any  amendment  to  section  10?  If  not,  the  Secretary  will 
read  the  next  section. 

The  Secretary  read  as  follows: 

Section  11.  No  appropriation  of  public  funds  shall  be  made  to  any  school  or  institir- 
tion  of  learning  not  owned  and  exclusively  controlled  by  the  State,  or  some  political  sub- 
division thereof;  provided,  first,  that  the  General  Assembly  may,  in  its  discretion,  con- 
tinue the  appropriations  to  the  College  of  William  and  Mary;  and  provided,  second,  thut 
this  section  shall  in  no  wise  affect  the  act  of  the  General  Assembly  passed  February  23^ 
1892,  relating  to  bonds  held  by  schools  and  colleges;  and  provided,  third,  that  cities,, 
towns,  and  counties  may  make  appropriations  to  non-sectarian  schools  of  manual,  indus- 
trial, or  technical  training. 

Mr.  Mcllwaine:  Mr.  Chairman,  this  section  consists  of  four  substantial  proposi- 
tions. The  first  one  is  the  general  proposition,  and  then  follow  provisos  1,  2  and  3.  It 
seems  to  me  it  will  save  time  to  take  the  first  proposition  before  we  consider  the  pro- 
visos. 

I  do  not  feel  embarrassed  in  appearing  before  you  on  this  subject  as  the  representa-- 
tive  of  the  schools  and  colleges,  and  I  feel  no  embarrassment  whatever  in  presenting 
the  first  proposition,  that  "no  appropriation  of  public  funds  shall  be  made  to  any  school 
or  institution  of  learning  not  owned  and  exclusively  controlled  by  the  State,  or  some 
political  subdivision  thereof." 

That,  I  believe,  sir,  is  found  in  every  Constitution  in  the  United  States,  North  and' 
South;  if  not,  certainly  in  nearly  all,  except  our  own  Constitution.  It  seems  to  me  there- 
can  be  but  one  opinion  on  the  subject,  and  I  am  just  wasting  time  by  dwelling  on  it. 

Mr.  Eggleston:  I  should  like  to  call  the  attention  of  the  Chairman  of  the  Commit- 
tee to  the  fact  that  in  the  consideration  of  the  same  subject  in  the  report  of  the  Com- 
mittee on  the  Legislative  Department  a  similar  clause  occurs,  and  the  clause  "not  owned 
and  exclusively  controlled  by  the  State"  was  changed  by  the  Committee  of  the  Whole- 
in  that  report  to  read,  "owned  or  exclusively  controlled."  It  seems  to  me  the  Committee 
having  already  determined  that  question,  the  change  ought  to  be  made  here  to  prevent 
a  conflict  in  the  two  clauses  of  the  Constitution. 

Mr.  Mcllwaine:  Under  the  Legislative  Department  the  provision  was  much  broader 
than  this,  and  many  gentlemen  who  were  in  favor  of  the  change  that  was  made  in  the 
report  on  the  Legislative  Department  are  also  heartily  in  favor  of  this  provision  as  it 
stands  here. 

Mr.  Brown:  Mr.  Chairman,  I  believe  the  amendment  referred  to,  adopted  as  an 
amendment  to  the  report  of  the  Legislative  Committee,  was  drawn  by  myself.  It  occurs 
on  page  18  of  the  report,  on  the  Legislative  Department  as  adopted  by  the  Committee  of 
the  Whole.  I  wish  to  call  the  attention  of  the  committee  to  the  different  subjects  that 
are  under  discussion  in  the  two  propositions  and  to  show  that  to  my  mind  there  is  no 
conflict.    The  first  part  of  the  section  of  the  legislative  report,  as  adopted,  is  as  follows: 

The  General  Assembly  shall  not  make  any  appropriation  of  public  funds,  or  per- 
sonal property,  nor  of  any  real  estate  to  any  church,  or  sectarian  society,  association, 
or  institution  of  any  kind  whatever,  which  is  entirely  or  partly,  directly  or  indirectly, 
controlled  by  any  church  or  sectarian  society;  nor  shall  the  General  Assembly  make 
any  like  appropriation  to  any  charitable,  industrial,  or  educational  institution,  which  is: 
not  owned  or  controlled  by  the  State. 

There  is  in  the  Legislative  Report,  as  adopted,  an  apparent  conflict  with  the  report 
of  the  Committee  on  Education.  In  the  report  of  the  Committee  on  the  Legislative  De- 
partment as  acted  upon  in  Committee  of  the  Whole,  the  section  reads: 
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Nor  Shall  the  General  Assembly  make  any  like  appropriation  to  any  charitable, 
industrial,  or  educational  institution,  which  is  not  owned  or  controlled  by  the  State. 

When  I  first  drew  that  provision  I  used  the  word  "and"  in  the  place  of  the  word 
*'or."  If  I  remember  correctly  the  gentleman  from  Norfolk  (Mr.  Thom)  asked  me  a 
•question  at  that  point,  as  to  whether  the  word  "and"  being  left  in  would  not  affect  a 
certain  educational  institution  in  the  State.  I  replied  to  him  that  I  thought  not,  be- 
cause I  understood  the  educational  institution  was  owned  and  controlled  by  the  State. 

Mr.  Stuart:    May  I  interrupt  you?    Please  state  what  institution  you  refer  to. 

Mr.  Brown:  I  refer  to  the  Medical  College  of  Virginia.  I  think  the  gentleman 
I'rom  Norfolk  asked  the  question  at  that  point  in  reference  to  that  institution. 

Mr.  Stuart:  Do  you  say  it  is  the  understanding  of  the  committee  that  that  institu- 
tion is  owned  and  controlled  exclusively  by  the  State? 

Mr.  Brown:  I  so  understood.  Later  in  the  same  discussion  the  gentleman  from 
Charlotte  county  (Mr.  Eggleston)  asked  that  the  word  "and"  be  stricken  out,  because 
if  it  was  left  it  would  prevent  the  State  from  making  an  appropriation  to  an  institution 
'Of  a  charitable  nature  which  is  not  owned  by  the  State.  He  had  reference,  I  believe, 
to  the  Soldiers'  Home. 

I  do  not  think,  for  the  reason  stated,  that  the  wording  of  this  report  is  in  conflict 
with  the  report  on  the  Legislative  Department  as  adopted  by  the  Committee  of  the 
Whole.  As  I  have  tried  to  point  out,  had  the  word  "and"  been  left  in  that  report,  it 
would  have  dealt  not  only  with  educational  institutions,  but  it  would  have  dealt  with 
charitable  institutions  as  well. 

The  Committee  on  Education  had  in  mind  putting  an  additional  restriction,  if  you 
may  so  call  it,  upon  educational  institutions  not  owned  and  controlled  by  the  State.  1 
believe  the  view  of  that  committee  was  that  an  educational  institution  owned  or  con- 
trolled by  others  than  the  State  itself  should  not  be  in  the  position  of  coming  to  the 
Legislature  to  receive  appropriations  from  the  Legislature.  It  was  not  directed  at  any 
particular  institution. 

The  committee  thought  that  the  appropriation  of  public  funds  to  educational  insti- 
tutions should  be  only  made  to  those  institutions  that  were  owned  and  controlled  ex- 
clusively by  the  State.  They  did,  however,  make  one  provision,  which  follows,  as  to 
the  appropriation  made  to  the  College  of  William  and  Mary.  That  is  to  be  done  so  long 
as  the  Legislature  shall  see  fit  to  continue  that  appropriation.  But  the  Vv^ording  of  the 
provision  as  it  was  drawn  by  the  committee  was  to  prevent  the  Legislature  from  here- 
after extending  similar  appropriations  to  other  institutions  not  owned  and  controlled  by 
the  State.  They  provided,  further,  "That  this  section  shall  in  no  wise  affect  the  act  cf 
the  General  Assembly,  passed  February  23,  1892,  relating  to  bonds  held  by  schools  and 
colleges." 

Mr.  Stuart:  Will  the  gentleman  pardon  me  a  moment,  for  the  sake  of  information? 
Under  the  language  "owned  and  exclusively  controlled"  I  understand  that  at  one  time  the 
committee  had  formulated  a  list  of  certain  institutions,  and  for  the  sake  of  informa- 
tion to  myself,  and  perhaps  others,  I  would  be  obliged  to  the  gentleman  if  he  would  name 
as  nearly  as  he  can  do  so  accurately  that  list. 

Mr.  Brown:  I  will  correct  the  gentleman  to  this  extent.  The  committee  never 
formulated  such  a  list,  but  such  a  list  was  submitted  to  the  committee  in  the  form  of  a 
resolution,  and  a  sub-committee  was  appointed  to  consider  the  question  whether  all  those 
institutions  should  be  named  in  the  Constitution  as  the  public  institutions  of  the  State, 

Mr.  Mcllwaine:    It  was  a  partial  list. 

Mr.  Brown:  It  was  a  partial  list.  I  can  state  an  institution  which  might  have 
been  affected  that  was  left  out  of  the  list.  There  was  one  institution  left  out  of  the  list, 
and  that  institution  was  the  Medical  College  of  Virginia.  The  matter  was  under  dis- 
cussion in  the  committee,  and  gentlemen  representing  that  institution  appeared  before 
the  committee.  A  sub-committee  was  appointed  to  consider  the  question  of  naming  all 
these  institutions  in  the  Constitution  as  State  institutions.  Those  gentlemen,  as  I 
recollect,  when  before  the  committee,  stated  that  the  institution  which  was  left  out  of 
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the  list  was  as  much  a  State  institution  as  any  other  of  the  institutions  that  have  re- 
ceived appropriations  from  the  State,  that  it  was  owned  and  exclusively  controlled  by 
the  State. 

The  sub-committee  took  under  consideration  these  matters  and  reported  to  the  com- 
mittee that  they  deemed  it  inadvisable  to  mention  any  list  of  State  institutions  in  the 
Constitution.  But  my  recollection  is  clear  on  the  point  that  the  gentlemen  who  asked 
if  any  list  was  made  that  this  institution  should  be  put  in,  stated  clearly  before  the 
committee  that  the  institution  in  which  they  were  interested  was  owned  and  controlled 
by  the  State. 

Mr.  Stuart:  I  understood  you  a  moment  ago  to  say  that  you  understood  tha>^,  that 
institution  was  included  in  those  which  were  exclusively  under  the  control  of  the 
State. 

Mr.  Brown:  I  say  that  I  certainly  understood  the  gentlemen  representing  that 
institution  to  make  that  statement. 

Mr.  Mcllwaine:  Mr.  Chairman,  if  there  is  no  further  amendment  to  the  substantial 
provision  at  the  head  of  the  section,  I  will  go  on  to  the  first  proviso. 

Mr.  Eggleston:  Mr.  Chairman,  if  the  chairman  of  the  committee  will  permit  me, 
1  made  a  suggestion  in  regard  to  a  change  of  the  words  "owned  and"  to  "owned  or," 
thinking  that  the  committee  would  see  the  advisability  of  making  this  clause  of  the 
Constitution  agree  with  that  already  adopted  in  Committee  of  the  Whole  in  the  Legis- 
lative Report. 

Mr.  Mcllwaine:  As  there  seems  to  be  such  a  universal  opinion  on  the  part  of  the 
committee  that  there  should  be  a  change  of  "and"  to  "or,"  I  will  take  the  authority  to 
accept  the  amendment  of  the  gentleman  from  Charlotte. 

The  Chairman:  The  question  is  on  the  amendment  offered  by  the  delegate  from 
Charlotte. 

The  amendment  was  agreed  to. 

Mr.  Mcllwaine:  Mr.  Chairman,  the  first  proviso  is  "that  the  General  Assembly 
may,  in  its  discretion,  continue  the  appropriation  to  the  college  of  William  and  Mary." 
That  is  leaving  the  matter  exactly  where  it  is  now,  in  the  hands  of  the  Legislature,  and 
this,  I  believe,  to  be  a  wise  provision. 

Personally,  sir,  I  think  it  was  a  great  mistake  in  the  Legislature  ever  making  the 
agreement  with  William  and  Mary  that  it  has  done.  I  think  it  was  a  mistake  from  the 
point  of  view  of  William  and  Mary  and  of  the  State  of  Virginia.  There  is  not  a  man 
on  this  floor,  not  even  our  honored  and  beloved  President,  who  is  more  thoroughly  in 
accord  with  the  remarks  which  he  made  in  behalf  of  William  and  Mary  some  time  ago 
than  I  am.  I  honor  it,  sir,  for  the  service  which  it  has  done  to  the  Commonwealth  of 
Virginia  and  to  the  entire  country,  and  I  reckon  that  I  am  the  last  man  upon  the  floor 
who  would  be  willing  to  do  anything  to  detract  from  its  honor  or  to  weaken  its  position. 

But  I  am  convinced  that  William  and  Mary  will  never  be  the  William  and  Mary  of 
the  olden  time,  full  fledged  in  all  the  glory  which  ought  to  attach  to  it,  as  long  as  it  is 
chiefly  a  normal  school.  The  two  things  I  believe  to  be  incompatible,  the  development 
of  a  first-rate  college  and  at  the  same  time  the  maintenance  of  a  first-rate  normal  school. 
If  I  were  in  charge  of  William  and  Mary  College  to-day.  or  one  of  its  board  of  curators, 
1  would  endeavor  to  obtain  funds  in  order  that  the  college  might  be  maintained  as  an 
independent  institution,  and  go  forward  in  the  course  of  usefulness  and  honor  which  it 
ought  to  occupy. 

Now,  on  the  other  hand,  I  do  not  believe  that  it,  as  a  college,  will  ever  be  able  to  do 
the  work  for  the  State  as  a  normal  school  that  is  demanded.  The  kind  of  instruction, 
the  variety  of  instruction  that  is  demanded  in  a  normal  school  in  order  to  fit  youth  for 
the  position  of  teachers  is  utterly  impossible  in  connection  with  a  college  course. 

But,  sir,  whilst  I  hold  these  views,  I  am  in  thorough  accord  with  the  report  of  the 
committee,  leaving  it  to  tlie  Legislature  to  continue  this  arrangement  as  long  as  it  is 
deemed  wise  and  best,  and  I  hope  that  the  Convention  will  pass  it  with  as  little  opposi- 
tion as  possible. 
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The  Chairman:  If  there  is  no  amendment  to  this  clause,  the  Secretary  will  read  the 
next  proviso. 

The  Secretary  read  as  follows: 

And  provided,  second,  that  this  section  shall  in  no  wise  affect  the  act  of  the  General 
Assembly  passed  February  23,  1892,  relating  to  bonds  held  by  schools  and  colleges. 

Mr.  Mcllwaine:  1  understand,  sir,  that  it  is  the  request  of  the  Finance  Committee 
that  that  be  passed  by. 

The  Chairman:  That  will  be  taken  as  the  sense  of  the  Committee,  if  there  be  no 
objection. 

Mr.  Mcllwaine:    The  third  proviso  reads  as  follows: 

Provided,  third,  that  cities,  towns,  and  counties  may  make  appropriations  to  non- 
sectarian  schools  of  manual,  industrial,  or  technical  training. 

That  is  just  to  empower  cities,  towns  and  counties  to  carry  forward  education  in 
any  direction  that  they  may  think  wise,  and  that  they  have  the  ability  to  do. 

Mr.  Eggleston:  That  seems  to  be  entirely  proper,  but  I  should  like  to  know  why 
the  committee  thought  it  best  to  confine  the  right  to  make  these  appropriations  to 
schools  of  manual,  industrial  and  technical  training. 

Mr.  Mcllwaine:  They  had  no  idea  of  confining  it  at  all.  The  cities,  towns  and 
counties  are  already  authorized  in  section  7,  I  understand  to  carry  on  schools  of  higher 
learning. 

Mr.  Eggleston:  But  you  will  observe  that  this  section  11  forbids  the  appropriation 
of  public  funds  to  any  school  not  owned  by  the  State  or  some  political  sub-division  of 
the  State.  Then  comes  in  this  third  proviso,  which  is  an  exception  to  that  rule.  Now, 
this  exception  applies  only  to  schools  of  manual,  industrial  and  technical  training. 

Mr.  Mcllwaine:  That  question  was  not  up  before  the  committee.  I  do  not  see  that 
there  would  be  any  objection  to  cities,  towns  and  counties  making  appropriations  to 
any  schools,  so  that  they  are  non-sectarian. 

Mr.  Pollard:  If  the  chairman  of  the  committee  will  permit  me,  I  will  answer  the 
question  of  the  gentleman  from  Charlotte. 

I  understand  the  purpose  which  actuated  the  committee  in  making  this  exception 
in  favor  of  industrial  schools  was  this — that  the  cities  and  counties  have  no  industrial 
schools  now  and  have  not  the  funds  to  establish  them,  while  they  have  funds  to  aid 
those  that  are  established  by  private  individuals.  In  the  case  of  academic  instruction, 
however,  all  the  cities  and  counties  of  the  State  have  academic  schools  of  their  own, 
and  there  is  no  need  for  them  to  go  out  and  make  appropriations  to  others.  It  was 
simply  to  encourage  what  the  committee  thought  to  be  a  very  important  branch  of  edu- 
cation at  this  time,  namely,  industrial  education. 

Mr.  Withers:  With  the  permission  of  the  gentleman  from  Charlotte,  I  should  like 
to  suggest  to  him  what  has  occurred  to  me  as  being  a  better  solution  of  the  point  he  has 
just  raised.  If  the  words  "or  some  political  sub-division  thereof"  were  stricken  out  of 
lines  3  and  4,  on  page  6,  and  after  tne  word  "training,"  in  line  11,  you  were  to  substitute 
the  words,  or  those  of  a  similar  import  and  meaning:  "Or  to  any  school  or  institution 
of  learning  owned  or  controlled  exclusively  by  such  municipality  or  county,"  you  would 
avoid  all  possibility  of  doubt  as  to  language,  and  clear  up  as  to  the  power  of  the  munici- 
pality or  county,  and  not  conflict  possibly  with  the  Legislative  report.  I  had  that  in 
view,  and  still  think  the  language  ought  to  be  amended  by  striking  out  the  words  "or 
some  political  sub-division  thereof,"  and  conferring  the  power  expressly  and  positively 
upon  the  municipalities  and  counties  by  the  addition  of  this  amendment,  or  one  similar 
thereto,  at  the  end  of  the  section. 

Mr.  James  W.  Gordon:  Mr.  Chairman,  when  the  report  of  the  Committee  on  the 
Legislative  Department  was  under  consideration,  the  gentleman  from  Lancaster  (Mr. 
Dunaway)  made  a  very  able  address  to  the  Committee  of  the  Whole  on  the  right  of  the 
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government,  or  any  political  sub-division  thereof,  to  appropriate  public  funds  to  any 
institution  at  all  that  wsis  not  owned  or  exclusively  controlled  by  public  authority.  I 
agreed  with  the  gentleman  from  Lancaster  in  his  position. 

I  do  not  see  why  we  should  say  to  the  Legislature  of  Virginia,  you  shall  not  appro- 
priate public  funds  to  the  maintenance  of  private  institutions,  and  then  turn  right  around 
and  say  to  some  political  sub-division,  which  takes  its  taxes  from  the  people  in  the 
same  way  that  the  State  does,  you  can  take  your  public  funds,  the  taxes  of  the  people, 
and  give  them  to  private  institutions,  if  you  choose. 

Mr.  Chairman,  I  am  so  convinced  that  the  principle  embodied  in  the  last  clause  of 
this  section  11  is  vicious  that  I  did  not  wish  to  sit  here  silently  and  have  the  report 
adopted  in  this  respect  without  letting  my  views  be  known  on  the  subject. 

I  therefore  move  to  strike  out  the  last  clause,  the  third  proviso,  even  though  I 
should  be  the  only  one  to  vote  for  my  amendment. 

Mr.  Meredith:  Mr.  Chairman,  I  do  not  like  to  differ  with  my  associate  from  the 
city  of  Richmond  (Mr.  Gordon),  but  I  must  do  so  in  regard  to  the  motion  he  has  just 
made. 

Some  time  ago  we  had  a  discussion  as  to  charities  upon  this  floor  and  I  had  to  differ 
with  the  views  of  the  gentleman  from  Lancaster  (Mr.  Dunaway)  on  sectarian  charities. 
But  I  am  heartily  in  accord  with  him  as  to  schools.  I  think  no  appropriations  ought  to 
be  made  to  sectarian  schools.  The  matter  of  distributing  charity  and  the  matter  of 
undertaking  to  spread  education  or  any  particular  views  are  totally  different  to  my 
mind. 

I  cannot  agree  with  the  gentleman  from  Richmond,  who  undertakes  to  claim  that 
the  cities  cannot  make  appropriations  to  non-sectarian  schools.  I  would  oppose  also^ 
any  appropriation  to  a  sectarian  school,  but  not  to  a  non-sectarian  school,  a  manual,  in- 
dustrial, or  technical  training  school,  which  would  be  about  all  that  we  would  want.  I 
can  readily  see,  however,  that  the  gentleman  from  Charlotte  would  ask  that  schools  of 
an  academic  character  should  also  be  brought  in,  because  it  may  be  necessary  in  his 
county,  instead  of  building  a  school  and  getting  a  corps  of  teachers,  simply  to  make  an 
appropriation  to  some  college  or  academy  in  the  county  for  a  higher  grade  of  scholars 
than  the  public  schools  taught. 

There  cannot  be  any  trouble  in  the  cities,  if  we  confine  the  aid  to  non-sectarian 
schools.  We  are  undertaking,  then,  simply  to  teach  the  same  broad  education,  and  when 
we  come  to  the  cities  you  will  find  that  it  would  be  confined  in  almost  all  instances  to^ 
manual,  industrial  and  technical  training. 

I  might  give  an  illustration  here,  and  I  suppose  it  was  really  on  account  of  the 
existence  of  this  illustration  that  this  provision  was  put  in.  We  have  just  erected  here 
in  the  city  of  Richmond  a  large  building  called  the  Mechanics'  Institute.  It  was  begun 
a  fevv^  years  ago  by  some  teachers  and  public-spirited  men  in  town  gathering  together 
in  a  rented  room  and  beginning  to  teach,  as  far  as  they  could,  to  boys  who  could  come 
only  at  night.  The  undertaking  has  gradually  grown.  They  gradually  received  more 
and  more  assistance  every  year  from  the  citizens,  and  they  have  become  such  a  great 
benefit,  although  not  owned  or  exclusively  controlled  by  the  city,  that  they  were  re- 
garded as  of  great  importance  to  the  city,  and  the  city  has  for  years  made  a  large  appro- 
priation, knowing  that  we  could  not  by  any  means  get  the  same  benefit,  if  we  would 
undertake  to  run  it,  by  double  the  amount  of  the  appropriation,  because  a  great  deal  of 
the  work  was  done  by  men  who  did  it  voluntarily  and  without  any  charge  for  their 
services. 

Now,  we  want  to  continue  that.  So  great  an  interest  has  been  felt  in  it  that  a 
building  has  been  erected  by  public  contributions.  Citizens  of  the  town  out  of  their 
own  pockets  have  contributed  largely  until  almost  the  whole  building  has  been  paid  for. 
The  city  does  not  own  it,  but  it  is  owned  by  a  corporation  who  hold  it  simply  for  this 
purpose,  and  as  long  as  it  is  confined  to  that  purpose  and  does  not  attempt  to  teach  any 
doctrine,  but  simply  undertakes  to  educate  the  mind  along  some  broad  principle  or 
broad  line  of  life  which  may  be  beneficial,  I  cannot  conceive  what  earthly  objection 
there  can  be  to  the  city  giving  aid  to  it. 
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Therefore,  I  say  that  while  I  contended  that  there  might  be  assistance  given  to 
sectarian  charities,  yet  if  we  confine  schools  to  the  non-sectarian  class,  I  submit  that  no 
harm  can  be  done.  Considering  the  poverty  of  our  people,  knowing  that  we  cannot  have 
great  institutions  like  the  Polytechnic  Institute  of  Boston,  but  that  this  school  must  be 
built  up  by  voluntary  aid  and  by  the  earnest  efforts  of  men  who  will  give  their  time  and 
attention  to  it  without  compensation,  I  earnestly  urge  that  we  shall  not  hamper  this 
enterprise  and  this  effort  to  do  good  simply  because  it  is  not  owned  by  the  city. 

Mr.  Bouldin:  Mr.  Chairman,  for  the  purpose  of  carrying  out  the  suggestion  made 
by  the  gentleman  from  Charlotte  (Mr.  Eggleston),  I  move  to  strike  out  the  word 
"schools"  in  line  10  and  add  "academic,"  to  strike  out  the  word  "of"  in  line  11  and  to 
add  the  word  "schools"  after  the  word  "training"  in  the  11th  line,  so  as  to  make  the 
proviso  read  as  follows: 

And  provided,  third,  that  cities,  towns,  and  counties  may  make  appropriations  to 
non-sectarian,  academ/ic,  manual,  industrial,  or  technical  training  schools. 

That  carries  out  the  idea  suggested  by  the  gentleman  from  Charlotte,  by  adding 
academical  to  the  other  classes  of  schools  enumerated  in  the  third  proviso. 

The  Chairman:  The  question  is  on  the  motion  made  by  the  gentleman  from  the 
city  of  Richmond  (Mr.  Gordon)  to  strike  out  the  last  proviso  of  the  11th  section. 

The  motion  was  agreed  to. 

The  Chairman:  The  question  recurs  on  the  amendment  offered  by  the  gentleman 
from  Halifax  (Mr.  Bouldin),  which  the  Secretary  will  read. 

The  Secretary:  Strike  out  the  word  "schools"  in  line  10  and  add  "academic,"  and 
strike  out  "of"  in  line  11  and  add  the  word  "schools"  after  the  word  "training"  in  line 
11,  so  as  to  read: 

Provided,  third,  that  cities,  towns,  and  counties  may  make  appropriations  to  non- 
sectarian,  academic,  manual,  industrial,  or  technical  training  schools. 

Mr.  Withers:  That  just  throws  the  door  wide  open  to  any  sort  of  school  that  any 
private  individual  may  see  fit  to  establish  in  any  community  in  the  State.  I  do  not  be- 
lieve that  is  wise  public  policy,  nor  do  I  believe  that  it  will  further  the  cause  of  educa- 
tion. 

On  the  other  hand,  the  Convention  in  Committee  of  the  Whole  having  adopted  the 
regulations  that  such  municipalities  and  counties  may  contribute  to  certain  sorts  of 
schools  and  practically  permitted  them  to  support  schools  which  are  exclusively  con 
trolled  or  owned  by  them,  I  believe  the  amendment  1  now  offer  will  work  in  and  dove- 
tail with  the  provision  of  the  Legislative  Committee's  report  and  at  the  samie  time  meet 
every  reasonable  possibility  of  furthering  the  cause  of  education  by  contributing  to 
schools  of  a  special  or  technical  nature,  and  at  the  same  time  allow  the  municipalities 
and  counties  to  own  and  control  such  schools  and  to  appropriate  money  therefor  from 
their  own  treasury. 

The  Chairman:    The  Secretary  will  read  the  amendment  proposed  by  the  gentleman 
from  Danville  (Mr.  Withers). 

The  Secretary:    Add  after  the  word  "training"  in  line  11,  section  11,  the  words: 

And  to  any  school  or  institution  of  learning  owned  or  exclusively  controlled  by  such, 
municipality  or  county. 

Mr.  Withers:  Now,  Mr.  Chairman,  one  word  more.  That  will  necessitate,  if  adopted, 
the  striking  out  of  the  words,  "or  some  political  subdivision  thereof,"  in  lines  3  and  4 
and  on  page  6.  I  have  passed  to  the  clerk's  desk  a  consequential  amendment  for  that 
purpose.    If  this  amendment  should  be  adopted,  the  proviso  would  then  read: 
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And  provided,  third,  that  cities,  towns,  and  counties  may  make  appropriations  to 
non-sectarian  schools  of  manual,  industrial,  or  technical  training. 

And  the  words  are  added: 

And  to  any  school  or  institution  of  learning  owned  or  excltisively  controlled  by  such 
:municipality  or  county. 

Carrying  out  the  previous  intention  of  the  Committee  on  Education  and  removing 
the  doubt  which  L  with  all  due  deference  to  the  gentleman  from  Charlotte,  still  believe 
.exists  if  the  words,  "or  some  political  subdivision  thereof,"  are  allowed  to  remain  in 
lines  3  and  1  of  this  section,  that  it  will  positively  confer  upon  the  Legislature  the  right 
to  appropriate  for  the  benefit  of  counties,  of  municipalities.  State  funds  to  institutions  or 
.schools  of  learning  controlled  by  those  counties  or  municipalities  which  may  see  fit  to 
ask  for  it.  I  do  not  believe  that  that  should  be  done,  and  I  do  not  believe  that  the  State 
or  a  county  should  enter  into  a  partnership  with  a  private  individual  by  means  of  making 
contribtitions  of  the  public  funds,  either  local  or  State,  to  any  school  or  instittition  of 
learning  controlled  by  individuals,  and  not  owned  or  exclusively  controlled  by  stich 
municipality  or  county  or  State  making  the  appropriation. 

The  only  reason  why  I  can  get  my  consent  (and  I  voted  for  the  amendment  of  the 
^ gentleman  from  Richmond)  to  in  any  wise  agree  to  the  other  part  of  this  third  proviso 
is  in  view  of  the  facts,  as  stated  by  the  gentleman  from  Richmond  (Mr.  Meredith)  with 
reference  to  the  peculiar  institution  in  this  city.  I  do  not  believe  that  the  State  or  the 
■  counties  or  municipalities  of  the  State  ought  by  constitutional  provision  be  permitted  to 
practically  form  a  partnership  with  individuals  by  appropriating  funds  to  schools  or 
institutions  of  learning  which  they  do  not  own  or  excltisively  control. 

:Mr.  James  W.  Gordon:  :\Ir.  Chairman,  I  ask  the  indulgence  of  the  Committee 
merely  to  say  one  word  in  regard  to  the  local  conditions  here  in  Richmond. 

I  feel  as  much  interested  and  I  have  as  high  a  regard  for  the  Mechanics"  Institute 
located  in  this  city  as  my  colleague  from  Richmond  Olv.  Meredith)  can  possibly  have. 
It  has  done  a  great  work  here  in  this  city.  But  I  have  believed  that  in  every  vote  I  cast 
on  the  floor  of  this  Convention  I  should  do  so  with  reference  to  the  good  of  the  whole 
people  of  Virginia  as  a  Virginian  and  not  as  a  citizen  of  Richmond. 

I  believe  that  the  principle  underlying  this  proviso  is  wrong,  and  I  do  not  believe 
that  it  is  right  for  me  to  do  wrong  that  good  may  come  in  my  capacity  here  as  a  mem- 
ber of  this  Convention  any  more  than  it  would  be  in  my  private  capacity  as  a  citizen  or 
an  individual.    That  is  the  ground  upon  which  I  cast  my  vote. 

Mr.  Dunaway:  I\Ir.  Chairman,  I  cannot  help  feeling  a  large  degree  of  sympathy 
with  both  the  views  and  the  motion  of  the  gentleman  from  Richmond  (Mr.  Gordon)  and 
the  gentleman  from  Danville  (r\Ir.  Withers),  but  since  this  Committee  has  already  ex- 
pressed its  will  upon  a  motion  to  strike  out  the  proviso,  I  accept  it  as  the  sense  of  the 
house,  and  will  say  nothing  along  the  line  of  the  remarks  of  these  two  gentlemen. 

I  hope  it  will  be  the  pleasure  of  the  Committee  to  adopt  this  section  just  as  it  is, 
which  is  a  consistent  whole,  and  to  vote  down  the  various  amendments  that  have  been 
offered  to  it. 

^Ir.  Brown:  I  wish  to  understand  this  thoroughly  before  voting.  As  I  understand 
his  Aiew  of  the  matter  now,  the  report  of  the  committee  may  possibly  allow  the  State 
to  make  appropriations  to  institutions  owned  by  a  political  subdivision  of  the  State,  such 
as  a  county,  city  or  town.  But  the  proviso  of  the  committee  at  the  bottom  absolutely 
relieves  the  cities  or  toAvn  from  the  inhibition  to  appropriate  public  funds  to  non-secta- 
rian schools  of  manual,  industrial,  or  technical  training.  In  other  words,  if  his  amend- 
ment is  adopted  it  would  prohibit  the  State  from  making  any  appropriation  to  institu- 
tions owned  or  controlled  by  cities,  towns,  or  counties,  but  the  proviso  would  allow 
cities,  towns,  or  counties  to  make  appropriations  to  such  institutions  owned  or  controlled 
by  them? 


Mr.  Withers:    That  is  correct. 
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Mr.  Brown:  If  that  is  the  case,  I  shall  support  the  amendment  offered  by  the  gen- 
tleman from  Danville. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  proposed  by  the 
gentleman  from  Danville  (Mr.Withers).    The  house  has  heard  the  amendment. 

The  amendment  was  agreed  to,  there  being  on  a  division — ayes,  37;  noes,  13. 

Mr.  Withers:  I  will  have  to  trespass  upon  the  time  of  the  Committee  to  call  their 
attention  to  what  is  necessarily  a  consequential  amendment  in  view  of  the  other 
amendment  having  been  adopted.  It  is  to  strike  out  the  words,  "or  more  political  sub- 
division thereof/'  in  lines  3  and  4. 

The  amendment  was  agreed  to.  \- 

The  Chairman:  If  there  is  no  further  amendment  to  this  section,  the  Secretary  will 
read  section  12. 

Mr.  Mcllwaine:    The  gentleman  from  Lynchburg  (Mr.  Glass)  requested  that  unani- 
mous consent  be  given  to  pass  by  section  12  until  his  return  on  Tuesday. 
The  motion  was  agreed  to. 

The  Chairman:    The  Secretary  will  read  the  next  section. 

Sec.  13.  Members  of  the  boards  of  educational  institutions,  ownea  or  controlled  by 
the  State,  shall  be  appointed  for  terms  of  four  years. 

Mr.  Mcllwaine:  I  will  state  that  with  all  of  the  institutions  except  three,  perhaps, 
this  is  already  the  case.  The  exceptions  are  William  and  Mary,  the  Farmville  Normal 
School,  and  the  M^edical  School  of  Virginia.  The  committee  appointed  a  sub-committee 
to  consider  this  question  along  with  some  others,  and  the  sub-committee  unanimously 
recommended  section  13,  and  I  think  it  was  unanimously  adopted  by  the  committee. 

Mr.  Dunaway:  I  suppose  there  would  be  no  objection  on  the  part  of  the  chairman 
or  on  the  part  of  any  member  of  the  committee,  in  order  to  make  the  matter  somewhat 
more  specific,  to  add  the  words,  "of  visitors  or  trustees,"  so  that  it  would  read,  "Mem- 
bers of  the  boards  of  visitors  or  trustees  of  educational  institutions." 

Mr.  M,cllwaine:    None  in  the  world.   I  accept  the  suggestion. 

Mr.  Boaz:    Will  they  all  go  out  at  the  same  time? 

Mr.  Thornton:    We  leave  that  to  the  Legislature. 

Mr.  Dunaway:  It  will  be  the  understanding,  then,  that  after  the  word  "boards'^ 
there  will  be  inserted  the  words,  "of  visitors  or  trustees." 

The  Chairman:  If  there  is  no  objection  that  will  be  taken  as  the  sense  of  the  Com- 
mittee.  Is  there  any  further  amendment  to  this  section? 

On  motion  of  Mr.  Bggleston,  the  Committee  rose  and  the  President  resumed  the 
chair.  Whereupon  the  Convention  adjourned  until  Monday,  November  25,  1901,  at  12 
o'clock  M. 


MONDAY,  November  25,  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  Richard  Mclllwaine,  D.  D. 

On  motion  of  Mr.  Mcllwaine,  the  Convention  resolved  itself  into  Committee  of  the 
Whole  for  the  purpose  of  further  considering  the  report  of  the  Committee  on  Education 
and  Public  Instruction.   Mr.  Flood  in  the  chair. 

Mr.  Turnbull:    I  offer  the  amendment  which  I  send  to  the  desk. 

The  Secretary:    In  lines  G  and  7  of  section  6  it  is  proposed  to  strike  out  the  words: 

And  all  fines  collected  for  offenses  committed  against  the  State. 

Mr.  Turnbull:  Mr.  Chairman,  I  wish  to  state  in  reference  to  the  amendment  that 
I  think  the  affairs  of  the  State  of  Virginia  ought  to  be  managed  on  business  principles 
just  as  the  affairs  of  an  individual  would  be  managed.    The  State  of  Virginia  is  now 
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put  to  a  great  deal  of  expense  in  undertaking  to  punish  crime,  and  yet  under  this  sec- 
tion of  the  report  of  the  Committee  on  Education  all  the  income  that  comes  in  from  that 
source  is  to  be  devoted  to  another  channel. 

In  other  words,  the  position  which  I  take  in  reference  to  this  matter  is  that  where 
this  immense  amount  of  money  is  expended  in  criminal  expenses,  the  income,  if  I  may 
use  that  expression,  from  that  source;  in  other  words,  the  amount  that  comes  in  in  fines 
to  the  State,  should  go  to  reimburse  the  State  for  the  expense  it  incurs  in  prosecuting 
criminals.  The  amount  which  comes  in  from  that  source  should  not  be  diverted  to 
another  purpose  and  loaned  out  to  form  a  permanent  literary  fund. 

The  amount  that  came  into  the  Treasury  from  this  source  last  year  was  S24.41.5.oo. 
and  the  amount  expended  in  criminal  expenses  was  two  hundred  and  seventy-odd  thou- 
sand dollars.  So  the  only  source  of  revenue  that  the  State  of  Virginia  has  at  present  to 
reimburse  it  for  this  immense  amount  of  money  spent  in  criminal  prosectitions  is  the 
amount  of  fines  collected.  Yet  under  this  proposed  law  the  amount  is  to  be  diverted  to 
another  channel,  and  invested,  and  the  interest  on  it  expended  in  the  education  of_  the 
children  of  the  State.  I  say  that  is  wrong  from  a  business  standpoint,  and  that  the 
amount  of  money  we  collect  as  fines  should  be  ptit  in  the  treasury  and  go  to  offset  the 
amotmt  the  State  expends  in  criminal  prosectitions.  So  my  amendment  is  to  strike  out 
in  lines  6  and  7.  ""and  all  fines  collected  for  offenses  committed  against  the  State." 

If  these  words  are  stricken  out.  the  Legislature  hereafter  can  allow  the  amount  that 
is  collected  in  the  shape  of  fines  to  go  to  reimburse  the  State  for  the  amount  it  pays  out 
on  account  of  criminal  expenses. 

:\Ir.  Walker:  Does  he  propose  to  reduce  the  amount  appropriated  for  educational 
purposes  by  this  sum?  Does  he  propose  to  reduce  the  aggregate  by  the  sum  of  S24.000? 
If  not.  what  dift^erence  does  it  make  as  to  whether  that  amount  is  applied  to  educational 
purposes  or  whether  the  State  applies  a  like  amount  to  educational  purposes?  Is  it  not 
as  broad  as  it  is  long? 

'Mr.  Turnbull:  It  is  not  as  broad  as  it  is  long,  because  I  think  if  you  are  going  to 
appropriate  money  to  the  education  of  the  children  of  the  State,  you  ought  to  say  how 
much  you  are  going  to  appropriate  and  you  ought  not  to  set  apart  for  that  purpose  this 
amount  which  comes  from  fines.  In  the  first  place,  you  do  not  know  what  it  is  going  to 
amount  to,  and  if  you  are  going  to  attend  to  a  business,  you  ought  to  do  it  in  a  straight- 
forward business  way.  If  you  are  going  to  have  a  special  fund  that  is  to  be  invested 
for  literary  purposes,  you  ought  to  say  how  much  that  fund  shall  be  and  not  undertake 
to  divert  the  fines  that  come  into  the  State  Treasury,  which  ought  to  go  to  reimburse 
the  State  for  its  criminal  expenses,  and  say  that  they  shall  be  applied  to  the  literary 
fund.  That  is  not  my  idea  of  attending  to  business.  But  if  the  Legislature  shall  think 
proper,  as  they  have  a  right  under  this  section  now,  to  appropriate  any  money  for  this 
purpose,  they  ought  to  appropriate  a  special  amount  each  year,  in  order  to  know  what 
we  are  doing.  This  amotmt  which  comes  in  from  fines  ought  to  go  to  reimburse  the 
State  for  the  amount  expended  in  its  criminal  expenses.  It  may  possibly  be  the  same 
thing  in  one  sense.  There  is  no  question  about  the  fact  that  it  will  reduce  the  amount 
of  the  literary  fund  to  that  extent,  unless  the  Legislature  thinks  proper  to  supplement 
it  by  saying  what  amount  shall  be  appropriated  for  that  purpose.  That  is  my  idea  with 
reference  to  it.  You  ought  not  to  go  about  anything  in  a  roundabout  way.  but  you 
ought  to  do  it  in  a  straightforward  business  way.  in  my  judgment.  That  is  the  reason 
why  I  have  moved  to  strike  out  these  words. 

Mr.  Dtmaway:  I\Ir.  Chairman.  I  agree  with  the  gentleman  from  Northumberland 
that  it  is  just  as  broad  as  it  is  long. 

In  defending  the  language  used  here,  I  desire  to  point  out  that  your  Committee  on 
Education  simply  copied  the  words  already  existing  in  the  Constitution.  I  believe  that 
this  section  is  an  exact  transcript  of  the  section  as  at  present  in  the  Constitution,  and 
I  can  see  no  reason  why  this  clause  should  be  stricken  out.    Suppose  it  should  be 
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stricken  out,  then  you  are  taking  away  just  that  much  money  from  the  public  free  schools 
of  the  State.  There  is  no  one  on  this  floor  who  desires  to  diminish  the  amount  of  money 
that  is  appropriated  to  the  public  schools. 

If  this  amount  should  be  taken  away,  then  in  order  that  the  deficit  might  be  made 
good,  the  General  Assembly  instead  of  giving,  for  instance,  $200,000  to  the  public  schools, 
would  be  required  to  give  $224,000  to  the  public  schools,  I  cannot  see  what  difference 
it  would  make.  The  Commonwealth  is  getting  in  so  much  revenue  and  is  paying  out  so 
much,  and  even  if  the  gentleman  from  Brunswick  were  to  attempt  to  do  it  and  went  to 
the  Treasurer  of  Virginia,  he  could  not  designate  the  $24,000  raised  from  fines  from  other 
moneys  in  the  Treasury  collected  from  other  sources. 

So  I  hope  the  language  of  the  report  will  remain  just  as  it  is,  and  as  it  has  been  for 
the  last  thirty  years. 

Mr.  Walker:  I  will  simply  say  to  the  gentleman  from  Lancaster  that  as  I  under- 
i=tand  the  matter  the  fines  collected  for  offenses  against  the  State  which  are  paid  into 
the  literary  fund  form  a  permanent  addition  to  that  fund,  and  the  interest  only  is  applied: 
to  the  maintenance  of  the  public  school  system. 

If  we  change  our  policy  and  do  not  apply  the  amount  received  from  fines  for  offenses- 
against  the  State  to  that  fund,  and  want  to  keep  up  the  additions  to  the  literary  fund, 
we  shall  have  to  raise  the  money  from  some  other  source.  So  I  do  not  see  what  gain 
there  is  in  the  matter.  The  only  purpose  I  can  see  of  the  gentleman's  amendment  would 
be  the  idea  that  it  might  be  better  for  the  State  to  make  a  permanent  fixed  addition  to 
that  fund  each  year,  instead  of  having  it  variable,  as  it  is  to  some  extent,  because  the' 
sum  received  from  fines  is  different  each  year. 

Mr.  Mcllwaine:  As  I  understand  it,  the  reason  for  putting  this  provision  into  the 
Constitution  originally  was  that  the  Legislature  thought  the  funds  derived  from  that 
source,  being  appropriated  to  the  public  free  schools  in  the  education  of  the  children  of 
the  State,  w^ould  tend,  perhaps,  to  diminish  crime,  and  it  was  thought  to  be  the  natural 
course  of  money  derived  from  that  source  ought  to  take. 

Then,  again,  I  apprehend  there  was  another  reason  for  it.  The  Legislature  at 
various  times  in  the  history  of  the  State  has  diminished  the  literary  fund  very  largely. 
It  has  on  several  occasions  loaned  amounts  from  the  literary  fund  which  have  never 
been  returned  to  it,  and  these  various  additions  from  year  to  year  have  been  made,  as  I 
suppose,  in  view  of  that  fact. 

It  appears  to  me  that  as  this  provision  has  been  made,  and  as  it  is  consecrated  by 
age,  and  there  seems  to  be  no  objection  to  it,  it  would  be  better  just  to  leave  it  as  it  is. 

Mr.  Thornton:  I  wish  to  add  to  what  has  been  said  by  the  gentleman  from  Prince 
Edward  and  the  gentleman  from  Lancaster,  that  there  is  another  reason  which  I  think 
suggested  itself  to  the  Committee  on  Education  why  it  was  important  that  this  clause 
in  the  Constitution  should  be  retained. 

In  the  first  instance,  if  it  were  stricken  out,  I  imagine  it  would  be  considered,  as  I 
believe  in  fact  it  would  be,  a  backv/ard  step  in  the  appropriations  for  public  school 
purposes  in  this  State. 

But,  in  addition  to  that  reason,  there  is  another.  It  is  deemed  exceedingly  im- 
portant that  there  should  be  set  apart  in  this  State  a  permanent  fund  for  public  school 
purposes.  That  fund,  known  as  the  literary  fund,  was  established  by  the  seventh  section 
of  the  article  on  education  of  the  present  Constitution,  and  which  we  have  copied  in 
our  report  full.  It  provides  that  there  shall  be  a  permanent  fund,  and  proceeds  to  name 
various  sources  from  which  the  revenue  shall  be  derived  to  constitute  the  fund,  but,  if  I 
am  correctly  informed,  there  is  very  little  derived  except  from  this  source.  If  you  take 
this  money  each  year  and  turn  it  into  the  general  fund,  your  permanent  literary  fund 
will  be  increased  very  little,  if  any,  during  the  year,  but  if  you  will  continue  to  let  the 
fines  that  are  collected  annually  be  turned  into  the  permanent  literary  fund  to  be  in- 
vested for  the  benefit  of  the  public  schools,  the  day  will  come  when  the  public  schools 
will  have  a  source  of  revenue  that  will  be  permanent  and  it  will  add  vastly  to  the  effi- 
ciency of  the  public  schools  by  increasing  the  annual  amount  to  be  apportioned. 
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We  know  that  in  many  States  of  the  Union,  particularly  in  some  of  the  Southern 
States,  certain  sections  of  land  have  been  set  apart,  the  revenue  from  which  each  year 
is  set  arait  as  a  literary  fund  for  the  benefit  of  the  public  schools.  In  this  State,  un- 
foitunately,  we  had  not  the  public  school  system  in  vogue  at  the  time  the  State  had 
public  lands,  and,  therefore,  we  have  had  no  such  revenue. 

In  order  to  remedy  this  as  far  as  possible,  it  was  thought  wise  that  the  State  should 
provide  a  permanent  literary  fund,  the  revenue  from  which  each  year  should  be  devoted 
to  the  support  of  public  schools,  and  a  step  was  taken  along  that  line.  That  fund  has 
accumulatea  year  by  year  from  fines  and  from  other  sources,  until  now  it  has  gotten 
to  be  a  considerable  sum,  and  If  we  will  continue  what  we  deem  to  be  a  wise  and  ad- 
vantageous plan  and  of  great  benefit  to  the  public  free  schools,  creating  a  permanent 
source  of  revenue. 

I  think  that  is  one  of  the  considerations  which  addressed  itself  to  the  committee  as 
a  reason  why  this  wise  and  judicious  plan  should  not  now  be  dispensed  with.  We  do 
not  want  to  have  it  said  by  the  people,  when  we  go  before  them,  that  we  have  taken  a 
backward  step,  and  instead  of  increasing  the  literary  fund  from  year  to  year  we  have 
cut  off  the  only  source  which  we  can  have  to  increase  the  annual  amount  that  is  set 
apart,  the  revenue  from  which  goes  to  the  support  of  the  free  public  schools  of  the  State. 

Mr.  Walker:  If  the  gentleman  from  Prince  William  will  permit  me,  does  he  not 
think  the  practical  result  of  the  adoption  of  this  amendment  would  simply  be  that  we 
would  reduce  the  literary  fund  by  that  amount  and  probably  would  not  add  anything  to 
it  at  all? 

Mr.  Thornton:  That  will  be  the  result,  in  my  judgment,  because  the  other  sources 
are  virtually  exhausted,  and  likely  we  would  not  be  able  to  augment  year  by  year  the 
literary  fund. 

Mr.  Turnbull:  Mr.  Chairman,  I  wish  to  say  a  few  words  in  reply  to  what  the  gen- 
tleman from  Prince  William  (Mr.  Thornton)  has  stated.  My  main  objection  to  this 
provision  is  that  I  do  not  think  the  school  system  of  the  State  of  Virginia  ought  to  be 
dependent  in  any  form  for  its  support  upon  the  extent  of  crime  committed  in  Virginia. 
That  is  exactly  the  proposition  which  is  set  forth  in  this  provision,  that  if  crime  is 
greater  or  less  in  any  one  year,  that  much  more  or  less  money  shall  be  set  apart  for 
the  benefit  of  the  public  schools.  Do  we  want  a  system  of  education  to  be  dependent 
upon  that  kind  of  a  circumstance? 

The  gentleman  from  Lancaster  (Mr.  Dunaway)  said  that  the  $24,000  received  from 
fines  last  year  was  simply  added  to  the  $200,000  and  was  divided  among  the  schools. 
That  is  not  the  fact,  as  I  understand  it.  The  $200,000  appropriated  by  the  Legislature 
was  in  fact  in  bulk  divided  among  the  schools,  but  this  $24,000  was  invested  as  the 
literary  fund  is  invested,  and  the  only  amount  added  to  the  school  fund  was  the  interest 
on  the  $24,000,  which  at  6  per  cent,  is  $1,400. 

My  idea  about  it  is  that  if  we  are  going  to  have  any  permanent  school  fund,  we 
ought  to  say  what  sort  of  a  permanent  school  fund  we  shall  have,  and  not  let  it  depend 
on  the  extent  of  crime  committed  in  Virginia. 

Mr.  Keezell:  I  will  suggest  to  the  gentleman  from  Brunswick,  if  he  will  allow 
me,  that  the  amount  of  interest  we  get  on  that  fund  is  only  3  per  cent.,  and  not  6  per 
cent. 

Mr.  Turnbull:  I  am  now  informed  that  the  amount  from  fines  which  comes  into 
the  Treasury  and  is  invested  as  a  part  of  the  literary  fund  produces  only  3  per  cent, 
interest.  That  will  add  $700  to  the  literary  fund  on  account  of  the  $24,000  received  from 
fines,  that  ought  to  go  to  the  State  to  reimburse  it  for  the  criminal  expenses  and  the 
output  in  that  line.  So  you  give  only  $700  towards  the  public  school  system  and  you 
fail  to  give  credit  to  the  State  of  Virginia  for  $24,000  which  she  is  entitled  to  receive  for 
the  prosecution  of  criminals.  1  say  that  is  wrong,  because  the  matter  ought  to  be  pre- 
sented directly  to  the  Legislature,  in  my  judgment,  as  a  business  proposition,  as  to 
whether  we  are  going  to  have  any  permanent  investment  of  funds  at  3  per  cent,  for  a 
school  fund  or  not,  so  that  the  Legislature  can  appropriate  whatever  amount  of  the 
people's  money  it  chooses  to  invest  at  3  per  cent,  in  this  round-about  way. 
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This  is  a  simple  business  proposition  which  it  seems  to  me  will  address  itself  to  the 
mind  of  every  member  of  this  Committee.  We  are  investing  $24,000  each  year  at  3 
per  cent,  of  the  people's  money,  instead  of  allowing  it  to  go  towards  paying  back  what 
the  people  pay  out  in  criminal  prosecutions.  If  the  State  is  going  to  have  any  permanent 
literary  fund,  the  Legislature  should  determine  what  amount  it  is  going  to  invest,  and 
it  has  that  authority  under  the  concluding  clause  of  the  section,  for  there  are  added,  down 
in  lines  7  and  8,  the  words,  "and  such  other  sums  as  the  General  Assembly  may  appro- 
priate." 

Mr.  Dunaway:  The  point  was  made  by  the  gentleman  from  Prince  William  (Mr. 
Thornton)  and  also  concurred  in  by  the  gentleman  from  Northumberland  (Mr,  Walker) 
that  this  amount  of  $24,000,  or  whatever  it  may  be  in  any  year,  goes  to  the  permanent 
fund,  the  interest  of  which  may  be  used.  If  the  gentleman  from  Brunswick  would  be 
willing  to  provide  that  the  General  Assembly  shall  every  year  appropriate  $25,000,  or 
some  specified  sum,  to  be  added  to  the  permanent  literary  fund,  in  lieu  of  the  amount  he 
is  proposing  to  take  from  the  permanent  fund,  then  none  of  us  on  this  floor  would,  1 
think,  object  to  that  proposition.  Our  difficulty  is  that  we  do  not  wish  to  have  the  per- 
manent literary  fund  reduced.  Would  the  gentleman  agree  to  a  provision  that  the  General 
Assembly  shall  add  to  the  permanent  literary  fund  a  specified  amount,  say  $25,000?  If 
so,  and  the  majority  of  the  members  of  the  committee  are  willing  to  vote  for  that,  those 
of  us  who  are  opposing  his  amendment  will  withdraw  our  opposition. 

Mr.  Turnbull:  I  wish  to  say  in  reply  to  the  question  of  my  friend  from  Lancaster 
that  under  this  provision  now  the  Legislature  have  a  right  to  do  that  identical  thing. 
1  want  to  leave  it  to  the  Legislature,  that  come  directly  from  the  people,  to  say  how 
much  shall  be  appropriated  for  each  year  to  this  fund,  as  I  think  they  have  a  right  to 
say. 

Section  6  provides  that  

The  General  Assembly  shall  set  apart  as  a  permanent  and  perpetual  literary  fund, 
the  present  literary  funds  of  the  State  *  *  *  *  ^j^d  such  other  sums  as  the  Gen- 
eral Assembly  may  appropriate. 

So  the  General  Assembly,  right  under  this  clause  in  section  6,  can  appropriate  for 
this  purpose  any  amount  that  they  may  think  proper  to  appropriate. 

So  far  as  I  am  concerned,  as  a  citizen  of  Virginia,  I  want  the  Legislature  to  say 
how  much  they  are  going  to  invest  at  3  per  cent,  for  my  benefit,  and  I  do  not  want  to 
put  in  the  Constitution  a  provision  that  fines  coming  from  criminals  shall  be  set  apart 
lor  that  purpose,  because  I  think  as  a  business  proposition,  the  amount  of  fines  should 
go  to  reimburse  the  State  for  the  expenses  the  State  pays  out  in  reference  to  criminal 
matters.  I  say  it  ought  to  be  left  to  the  Legislature  to  say  how  much  shall  go  to  the 
permanent  fund  and  we  should  not  fix  it  here  in  this  roundabout- way. 

The  Chairman:  The  question  is  on  the  amendment  of  the  gentleman  from  Bruns- 
wick (Mr.  Turnbull),  which  the  Secretary  will  read. 

The  amendment  was  rejected,  there  being,  on  a  division,  ayes  16,  noes  36. 

Mr.  Dunaway:    I  desire  to  have  this  amendment  to  section  13: 

Members  of  boards  of  visitors  or  trustees  of  educational  institutions,  required  by 
law  to  be  appointed  by  the  General  Assembly  or  the  Governor,  shall  hold  their  positions 
for  the  term  of  four  years. 

The  amendment  was  agreed  to. 

Mr.  Withers:  I  move  that  the  Convention  be  asked  to  recommit  section  2  to  the 
Committee  on  Education,  for  the  purpose  of  considering  it,  in  order  that  proper  formal 
action  may  be  taken. 

The  motion  was  agreed  to. 

On  motion  of  Mr.  Mcllwaine,  the  Committee  rose  and  the  President  resumed  the 
chair.  Whereupon  the  Convention  adjourned  until  to-morrow,  Tuesday,  November  26, 
1901,  at  10  o'clock  A.  M. 
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TUESDAY,  November  26,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 

Prayer  by  Rev.  Robert  Strange,  D.  D.,  of  Richmond. 

Mr.  O'Flaherty:    I  submit  a  resolution  and  ask  for  its  adoption. 

The  resolution  was  read  as  follows: 

Resolved,  That  when  the  Convention  adjourns  on  Wednesday,  it  adjourn  to  meet 
at  10  o'clock  on  Friday. 

The  President:    This  is  a  privileged  resolution.   The  question  is  on  agreeing  to  the 
resolution  offered  by  the  gentleman  from  Warren. 
The  motion  was  agreed  to. 

On  motion  of  Mr.  Ayers,  the  Convention  resolved  itself  into  Committee  of  the  Whole 
for  the  purpose  of  considering  the  report  of  the  Committee  on  Public  Institutions  and 
Prisons. 

Mr.  Ayers:  Mr.  Chairman  and  gentlemen  of  the  Committee,  the  first  section  of  the 
report  in  regard  to  the  penitentiary  provides  for  a  penitentiary,  located  in  the  city  of 
Richmond,  with  such  branch  prisons  and  prison  farms  elsewhere  as  may  be  provided 
by  law. 

For  several  years  there  has  been  a  disposition  not  to  appropriate  money  to  add  to 
the  penitentiary  here,  to  some  extent  actuated  by  a  desire  to  build  a  new  penitentiary 
at  some  other  place  in  the  State,  and  it  was  to  meet  and  settle  that  matter  as  to  the 
main  prison  that  this  section  was  introduced.  We  found  upon  investigation  that  it 
would  increase  the  cost  very  largely  to  remove  the  penitentiary  to  any  other  point  out- 
side of  a  city  of  considerable  size,  with  police  and  military  organization.  The  number 
of  g-uards  at  the  penitentiary^  by  reason  of  its  location  here,  is  reduced  to  a  minimum, 
and  the  institution  would  be  compelled  to  have  treble  as  many  guards  but  for  the  fact 
that  it  is  within  easy  call  of  the  military  and  police  of  the  city  in  case  of  an  insurrec- 
tion at  the  penitentiary.   The  committee  thought  it  wise  to  settle  that  question. 

The  second  section  makes  a  radical  change  in  the  selection  of  the  officers  of  the 
institution,  and  it  increases  the  membership  of  the  board  to  five.  It  has  been  three.  It 
provides  that — 

The  penitentiary,  branch  prisons,  and  prison  farms  shall  be  governed  and  con- 
trolled, and  the  superintendents  and  surgeons  thereof  appointed  by  a  board  of  five 
directors. 

It  makes  the  office  appointive  by  the  board  instead  of  elective  by  the  joint  com- 
mittee of  the  two  houses  of  the  General  Assembly,  as  heretofore.  The  reason  for  that 
was  to  provide  as  nearly  as  possible  civil  service  for  that  institution.  We  found  that 
the  appointments  of  guards  and  other  employees  of  the  institutions  were  used  very 
largely  for  the  purpose  of  perpetuating  an  incumbent,  or  getting  the  incumbent  out  and 
a  new  incumbent  in;  that  it  was  probably  as  crying  an  evil  as  we  should  have  to  meet 
in  the  discharge  of  our  duties  here;  and  we  believed  that  the  institution  ought  to  be  put 
upon  a  stable  basis  in  that  respect,  and  that  the  board  which  should  manage  the  institu- 
tion should  have  the  selection  of  the  superintendent,  and  we  have  so  provided.  In  that 
way  he  will  appoint  all  his  guards  and  assistants,  and  he  will  not  be  compelled  to  appoint 
them  upon  the  nomination  of  some  delegate  or  senator  whose  support  he  desires  for  re- 
election or  whose  support  he  desires  for  election,  if  he  is  a  new  man  seeking  the  place. 
He  will  have  no  other  incentive  than  to  discharge  his  duty  and  to  make  the  institution 
what  it  should  be  in  every  respect. 

In  doing  this  we  do  not  desire  to  criticise  the  management  of  that  institution,  be- 
cause we  believe  it  has  been  conducted,  so  far  as  the  board  and  the  superintendent  and 
other  officials  are  concerned,  in  a  business-like,  careful,  and  prudent  manner,  and  that 
79 — Const.  Debs. 
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the  failure  to  provide  sufficient  cell  space  there  has  been  caused  by  no  fault  of  the 
board,  but  because  of  lack  of  an  appropriation  and  lack  of  power  to  use  even  the  profits 
of  the  institution  for  that  purpose. 

We  also  provide  in  this  section  that  this  board  shall  be  appointed  as  heretofore,  by 
the  Governor,  v/ith  the  advice  and  consent  of  the  Senate,  the  first  appointments  to  be 
for  terms  of  one,  two,  three,  four  and  five  years,  respectively,  and  that  each  vacancy 
shall  be  filled  for  a  term  of  five  years,  so  that  the  term  of  one  director  of  the  peniten- 
tiary will  expire  each  year,  and  the  personnel  of  the  whole  board  cannot  be  changed 
for  five  years. 

We  provide  that  "the  superintendent  shall  appoint  and  may  remove  all  other  officers 
and  employees  of  the  penitentiary,  branch  prisons,  and  prison  farms,  subject  to  the 
approval  of  the  board  of  directors.  The  superintendents  and  surgeons  shall  be  re- 
movable by  the  board  of  directors  for  misbehavior,  incapacity,  neglect  of  official  duty, 
or  acts  performed  without  due  authority  of  law." 

The  third  section  is  as  follows: 

The  board  of  directors  shall  provide  cells  at  the  penitentiary  with  sufficient  air 
space  and  ventilation  to  maintain  health,  together  with  all  additional  buildings  necessary 
for  that  purpose,  for  which  it  may,  with  the  approval  of  the  Governor,  expend  all  of 
the  receipts  derived  from  hire  of  convicts  after  deducting  expenses  and  maintenance 
of  the  penitentiary,  branch  prisons,  and  prison  farms. 

Section  4  will  be  considered  in  connection  with  the  third  section: 

Section  4.  The  General  Assembly  shall,  upon  the  application  of  the  board  of  directors 
of  the  penitentiary,  approved  by  the  Governor,  appropriate  such  sums  of  money,  in  addi- 
tion to  the  net  receipts  derived  from  hire  of  convicts,  as  may  be  necessary  to  provide 
and  maintain  suitable  buildings  at  the  penitentiary,  branch  prisons,  and  prison  farms; 
or  the  General  Assembly  may,  in  addition  to  such  appropriation,  or  in  lieu  thereof, 
authorize  the  board  of  directors,  with  the  approval  of  the  Governor,  to  borrow  in  the 
name  of  the  Commonwealth,  a  sum  sufficient  to  provide  and  maintain  said  buildings; 
the  sum  thus  to  be  borrowed  shall  at  no  time  exceed  two  hundred  and  fifty  thousand 
dollars,  nor  bear  a  higher  rate  on  interest  than  four  per  cent. 

Now,  Mr.  Chairman,  we  found,  as  the  members  of  the  Convention  well  know,  an 
exceedingly  over-crowded  condition  at  the  penitentiary;  and  the  committee  want  to  say 
that  the  management  there  are  in  no  way  responsible  for  that  condition  of  affairs;  that 
v/ith  the  room  they  had  they  have  made  the  convicts  as  comfortable  and  have  taken  as 
much  care  of  their  health  as  is  practicable.  The  sanitation,  considering  the  crowded 
condition  of  the  penitentiary,  was  almost  perfect.  The  conditions  were  good  so  far  as 
concerned  cleanliness,  whitewashing  of  the  walls,  removing  all  debris  and  everything 
calculated  to  generate  disease.  Just  so  far  as  the  management  could  they  have  made 
the  institution  all  that  it  should  be;  but  we  found  convicts  confined  in  cells'  with  a  cubic 
air  space  per  man  of  less  than  200  feet,  about  a  hundred  and  sixty-five  feet,  whereas  it 
requires  800  feet  for  the  real  healthy  confinement  of  men.  There  is  less  than  one-fourth 
of  the  necessary  space  in  those  cells.  It  is  absolutely  necessary  that  the  institution 
should  be  enlarged  to  accommodate  the  number  of  convicts  now  confined  there  and  who 
will  probably  be  there  for  some  time  to  come. 

We  found  also  that  several  plans  had  been  devised;  that  the  General  Assembly  had 
had  the  subject  under  consideration;  that  the  committee  appointed  an  architect  to  sub- 
mit plans,  and  that  the  cost  of  making  the  addition  was  variously  estimated  at  from  a 
hundred  and  twenty-five  thousand  to  four  hundred  thousand  dollars.  We  thought  that 
$250,000  would  certainly  provide  sufficient  cell  space  there  to  ameliorate  the  conditions 
very  much  if  not  entirely  to  supply  the  lack  of  cell  space.  We,  therefore,  provided  for 
the  appropriation  of  not  exceeding  that  sum,  and  also  in  the  event  that  the  revenues  of 
the  State  were  not  sufficient  to  justify  the  appropriation,  that  the  board,  with  the  ap- 
proval of  the  Governor,  might  be  authorized  by  the  General  Assembly  to  borrow  not 
exceeding  $250,000  at  a  rate  of  interest  not  exceeding  four  per  cent.  The  committee  was 
not  quite  unanimous  in  that  recommendation,  as  is  shown  by  the  report. 
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Now,  in  regard  to  the  State  hospitals  for  the  insane.  We  found  that  each  one  of 
those  institutions  was  managed  by  a  board  of  nine  directors;  that  an  executive  com- 
mittee of  three  had  the  active  and  actual  management  of  the  institution,  examined  all 
vouchers  and  approved  bids  for  supplies,  and  in  general  conducted  the  affairs  of  the 
institution;  that  the  other  six  members  of  the  board  met  there  at  stated  intervals,  but 
so  far  as  their  usefulness  was  concerned  it  amounted  to  very  little,  other  than  in  the 
selection  of  officers  and  in  meeting  extraordinary  conditions. 

We  found  also  that  owing  to  the  short  term  of  two  years,  the  superintendents  and 
the  resident  officers  of  the  institutions  being  elected  for  two  years,  there  were  constant 
intrigue  and  effort  on  the  part  of  those  on  the  outside  to  get  in  and  on  the  part  of  those 
on  a  lower  rung  of  the  ladder  to  get  up  in  almost  every  institution  of  the  four.  Nearly 
every  one  of  them  at  different  times  had  been,  and  some  of  them  right  at  the  time  when 
we  were  examining  them,  were  in  that  condition. 

We  do  not  believe  that  those  institutions  should  be  managed  in  any  such  precarious 
manner.  We  believe  that  a  competent  superintendent,  selected  properly,  devoting  his 
time  to  one  of  the  institutions,  should  have  the  appointment  of  his  assistants,  and  should 
also  have  a  tenure  of  office  which  would  induce  him  to  make  a  special  study  of  his 
branch  of  the  profession  and  advance  along  that  line. 

Our  investigation,  as  far  as  it  went,  showed  that  these  institutions  bad  been  well 
managed.  We  were  delighted  with  the  sanitary  conditions  of  each  one  of  them.  The 
business  management  was  not  uniform.  We  found  that  the  different  institutions  had 
different  systems  of  keeping  accounts;  that  their  systems  of  making  reports  were  dif- 
ferent; and  we  came  to  the  conclusion  that  we  did  not  want  to  destroy  the  emulation 
and  competition  that  seemed  to  exist  between  the  institutions  now  as  to  which  could 
become  the  best,  which  can  keep  the  cost  per  capita  down  to  the  lowest  per  cent.,  and 
in  every  way  strive  to  raise  the  standard  of  the  particular  institution.  We  do  not  want 
to  destroy  that,  and  yet  we  want  to  make  the  management  of  the  institutions  uniform, 
the  keeping  of  accounts  uniform,  and  the  ma.king  of  reports  uniform.  We,  therefore, 
determined  to  retain  the  active  separate  management  by  providing  a  board  of  three 
directors  for  each  one  of  these  institutions,  to  be  known  as  the  local  board  of  manage- 
ment, and  those  twelve  directors  for  the  institutions  now  existing  to  constitute  a  gen- 
eral board  for  the  general  management,,  to  meet  at  stated  intervals  at  the  different  hos- 
pitals, and  to  have  the  election  of  the  superintendent  and  the  approval  of  appointment 
of  resident  officers  at  those  institutions,  and  that  they  should  be  removable  by  the  gen- 
eral board. 

Now,  so  far  as  the  ordinary  employees  of  the  institutions  are  concerned,  they  are 
appointed  by  the  superintendent,  by  and  v/ith  the  approval  of  the  local  board  of  manage- 
ment. He  appoints  all  the  resident  officers,  except  himself,  with  the  approval  of  the 
general  board.  He  appoints  all  the  other  employees,  keepers,  etc.,  who  are  changed 
very  frequently,  with  the  approval  of  the  local  board  of  management.  We  save  the  costs 
and  expenses  of  twenty-four  of  these  directors,  and  we  provide  a  commissioner: 

There  shall  be  a  commissioner  of  State  hospitals  for  the  insane,  who  shall  be  ex- 
offlcio  chairman  of  each  of  the  local  boards  of  directors  and  of  the  general  board  of 
directors,  and  shall  be  held  responsible  for  the  proper  disbursement  of  all  moneys  appro- 
priated or  received  from  any  source  for  the  maintenance  of  the  said  hospitals.  The 
commissioner  shall  cause  to  be  established  and  maintained  at  all  of  the  hospitals  a 
uniform  system  of  keeping  the  records  and  accounts  of  money  received  and  disbursed 
and  the  report  thereof.  The  commissioner  shall  be  appointed  by  the  Governor  by  and 
with  the  advice  and  consent  of  the  Senate,  for  a  term  of  four  years.  The  commissioner 
shall  execute  such  bond,  receive  such  salary,  and  discharge  such  other  duties  as  may  be 
prescribed  by  law. 

We  found  from  information  derived  from  gentlemen  who  were  familiar  with  the 
work  of  the  General  Assembly  that  owing  to  the  fact  that  the  personnel  of  the  board 
was  changed  every  two  years,  oftentimes  when  application  was  made  for  an  appropria- 
tion the  General  Assembly  would  find  no  one  who  could  give  an  account  of  the  expendi- 
tures or  of  the  reasons  for  them  other  than  was  given  in  the  regular  report,  and  there 
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was  always  a  doubt  in  the  mind  of  the  Appropriation  Committees  whether  all  the  money 
had  been  expended  strictly  in  accordance  with  the  bill  appropriating  money  to  the  in- 
stitution. In  other  words,  there  was  no  one  to  whom  the  General  Assembly  might  look 
and  hold  responsible  for  these  appropriations.  For  instanc(.^  an  asylum  would  have  an 
appropriation  of  a  certain  sum  for  the  maintenance  of  its  inmates,  and  at  the  end  of  the 
year  it  would  be  found  that  a  balance  of  eight  or  ten  thousand  dollars  had  been  unex- 
pended. None  of  that  money  is  ever  turned  back  into  the  treasury.  Immediately  the 
board  raised  some  demand  for  a  building  or  something  else,  and  the  money  is  expended 
for  it,  although  appropriated  for  the  purpose  of  maintaining  the  inmates  in  that  particu- 
lar hospital. 

Now,  it  was  our  idea  that  by  the  appointment  of  this  commissioner  and  holding  him 
responsible  for  these  appropriations,  making  him  chairman,  as  we  do,  not  only  of  the 
general  board,  but  of  the  local  boards,  he  would  meet  with  the  local  boards  each  month 
when  they  approve  all  the  vouchers  and  draw  money  for  the  next,  pay  the  bills  and  make 
their  estimates,  he  would  know  by  reason  of  presiding  over  the  local  boards  whether 
there  was  any  deviation  or  any  attempt  to  use  the  money  appropriated  for  other  pur- 
poses than  those  for  which  it  was  appropriated,  and  that  holding  him  responsible  there- 
for he  would  be  a  check  upon  the  board.  If  contrary  to  his  desire  the  board  would 
attempt  to  use  money  for  any  other  purpose  than  that  for  which  it  was  appropriated,  he 
would,  of  course,  protect  himself  by  some  proceeding  at  law.  In  other  words,  we  have 
in  this  commissioner  a  man  whom  we  hold  personally  responsible  to  the  General  Assem- 
bly for  the  expenditure  of  all  of  the  appropriations  made  for  these  different  institutions, 
amounting  to  several  hundred  thousand  dollars. 

Sections  9  and  10  provide  a  State  board  of  charities  to  serve  without  any  compen- 
sation whatever: 

There  shall  be  a  State  Board  of  Charities,  to  consist  of  not  less  than  five  nor  more 
than  fifteen  members,  to  appointment  upon  which  women  shall  be  eligible.  The  board 
shall  be  appointed  by  the  Governor  for  a  term  of  four  years,  and  neither  the  members 
thereof  nor  its  agents  shall  receive  any  com.pensation  for  their  services. 

The  board  may  visit  and  inspect,  either  through  its  members  or  duly  authorized 
agents,  all  institutions  of  a  charitable,  penal,  correctional,  reformatory,  or  eleemosynary 
character,  whether  State,  county,  or  municipal,  incorporated  or  unincorporated  in  the 
State,  and  shall  annually  or  oftener  report  to  the  Governor  the  condition  of  these  insti- 
tutions with  suggestions  for  their  improvement,  and  the  Governor  shall  transmit  a  copy 
of  such  report  to  the  General  Assembly  and  to  each  institution  affected  thereby,  with 
such  recommendations  as  he  may  deem  necessary. 

The  members  of  the  board  and  its  duly  authorized  agents  shall  at  all  times  have 
free  access  to  said  institutions  in  discharge  of  their  duties  hereunder,  and  the  General 
Assembly  shall  prescribe  by  law  general  rules  and  regulations  for  the  control  of  said 
board  in  the  discharge  of  its  duties. 

There  were  numerous  applications-  before  your  committee  for  a  provision  for  this 
board.  It  was  demanded  by  the  Prison  Association  and  by  leading  philanthropically 
disposed  people  of  this  city  and  of  the  State.  The  idea  is  that  it  will  not  cost  the  Stale 
anything;  that  they  will  act  as  a  board  of  visitation;  that  they  will  probably  through 
their  agents  all  through  the  State  visit  and  inspect  the  jails  and  observe  the  sanitary 
conditions  of  hospitals.  Everything  in  the  State  or  in  a  county  of  a  municipal  character 
will  be  under  their  supervision.  They  only  act  by  making  a  report  to  the  Governor  and 
submitting  suggestions  for  the  improvement  of  these  institutions,  which  the  Governor  is 
required  to  lay  before  the  General  Assembly  and  before  the  particular  institution  af- 
fected, with  such  recommendations  as  he  desires  to  make. 

These  provisions,  Mr.  Chairman,  the  committee  think  ought  to  be  placed  in  the 
organic  law.  They  will  provide  a  permanent  and  stable  government  for  the  peniten- 
tiary and  the  State  hospitals,  and  will,  as  far  as  desirable,  take  them  entirely  out  of 
practical  politics. 

The  Chairman:    The  Secretary  will  read  the  first  section  of  the  report  for  amend- 
ment. 
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Section  1.  There  shall  be  a  peniientiarv  located  in  the  city  of  Richmond,  with  such 
branch  prisons  and  prison  farms  elsewhere  as  may  be  provided  by  law. 

Section  2.  The  penitentiaiw,  branch  prisons,  and  prison  farms,  shall  be  governed 
and  controlled,  and  the  superintendents  and  surgeons  thereof  appointed  by  a  board  of 
live  directors  to  be  appointed  by  the  Governor  by  and  with  the  advice  and  consent  of  the 
Senate.  The  superintendent  shall  appoint  and  may  remove  all  other  officers  and  em- 
ployees of  the  penitentiary,  branch  prisons,  and  prison  farms,  subject  to  the  approval 
of  the  board  of  directors.  The  superintendents  and  surgeons  shall  be  removable  by  the 
board  of  directors  for  misbehavior,  incapacity,  neglect  of  official  duty,  or  acts  performed 
without  due  authority  of  law.  The  terms  of  the  directors  first  appointed  shall  be  one, 
two,  three,  four,  and  five  years,  respectively,  and  thereafter,  upon  the  expiration  of  the 
term  of  a  director,  his  successor  shall  be  appointed  for  a  term  of  five  years. 

Mr.  Boaz:  Before  we  pass  from  the  second  section  I  should  like  to  ask  if  it  vras  in 
The  contemplation  of  the  committee  that  the  directors  shall  be  salaried  officers,  or  is  the 
matter  to  be  left  to  the  Legislature,  and  are  they  to  be  paid  just  as  the  directors  are 
now  paid? 

ilr.  Ayers:    It  is  left  entirely  to  the  General  Assembly. 

Members  of  the  Committee  will  notice  that  in  section  2  there  is  no  provision  for  a 
term  of  office  for  the  superintendent.  He  is  subject  to  removal  for  cause  by  the  board. 
Your  committee  were  of  opinion  that  the  board  would  see  that  the  superintendent  dis- 
charged the  duties  of  his  office  properh',  and  that  if  he  failed  in  any  parti "iular  they 
would  remove  him. 

The  Chairman:    Are  there  any  amendments  to  be  offered  to  section  2? 

Mr.  Hancock:  I  desire  to  offer  an  amendment.  After  the  words  ■"advice  and  consent 
of  the  Senate,"  I  move  to  insert  '"who  shall  hold  office  for  a  term  of  four  years.'" 

Mr.  Ayers:    The  committee  will  accept  that  amendment. 

The  Chairman:    The  question  is  on  agreeing  to  the  amendment. 

The  amendment  was  agreed  to,  there  being,  on  a  division,  ayes  51.  noes  6. 

Mr.  Dunaway:  I  move  to  amend  the  first  section  by  striking  out  the  words,  "located 
in  the  city  of  Richmond, so  that  it  will  read: 

'"There  shall  be  a  penitentiary,  vrith  such  branch  prisons  and  prison  farms  as  may 
be  provided  by  law." 

I  do  not  wish  it  to  be  understood  that  I  am  saying  anything  at  present  in  favor  of  remov- 
ing the  penitentiary  from  this  city.  I  would  not  desire  that  the  Convention,  through  its 
Constitution,  should  say  anything  upon  that  subject.  The  probability  is  that  after  the 
Constitution  goes  into  effect,  though  not,  we  may  hope,  before  quite  a  long  period  of 
years,  it  may  be  deemed  best  by  the  people  of  Virginia,  through  their  Legislature,  to 
remove  the  penitentiary.  \Ve  cannot  tell  what  new  conditions  may  arise.  We  cannot 
say  whether  in  five  ye5.rs  from  the  present  time  it  would  be  desirable  to  have  it  where 
It  is  or  to  remove  it. 

I  will  just  say  that  my  votes  are  given  very  often  here,  with  regard  to  a  general 
principle,  and  that  with  reference  to  particular  matters  I  would  leave  the  General  As- 
sembly of  Virginia  with  free  hands,  so  that  they  may  act  for  the  people  of  Virginia,  ac- 
cording as  new  conditions  may  arise  in  the  State.  If  the  amendment  should  be  adopted 
it  would  not  require  that  the  penitentiary  should  be  removed,  but  the  General  Assembly 
of  Virginia  would  be  free  to  keep  it  where  it  is  or  to  remove  it,  as  in  their  wisdom  they 
should  think  best. 

I  hope,  therefore,  it  will  be  the  pleasure  of  the  Committee  to  strike  out  those 
"W'ords  in  section  1,  and  leave  the  people  free  through  their  chosen  representatives  to 
decide  in  the  future  whether  they  will  keep  the  penitentiary  here  or  whether  they  will 
remove  it.  We  cannot  tell;  perhaps,  in  the  course  of  a  few  years,  we  ourselves  might 
desire  to  see  the  prison  removed. 

Mr.  Ayers:  Mr.  Chairman,  this  question  was  fully  considered  by  the  Committee, 
and  it  was  to  meet  the  conditions  I  have  stated  that  it  was  proposed  to  insert  in  the 
Constitution  a  provision  locating  the  penitentiary  at  Richmond.  There  ought  to  have 
been  made  five  years  ago  an  appropriation  to  enlarge  this  institution.    As  all  who  have 
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watched  the  course  of  events  and  the  discussion  in  the  General  Assembly  and  the  State 
know,  there  have  been  numerous  propositions  to  remove  the  penitentiary  to  different 
places  in  the  State.  Probably  they  were  merely  tentative.  I  do  not  know  that  any  of 
them  ever  came  up  in  the  shape  of  a  bill  in  either  House,  but  possibly  there  were  some 
bills  introduced.  However,  it  was  at  least  a  matter  of  discussion,  and  I  believe  it  influ- 
enced a  sufficient  number  of  the  members  of  the  General  Assembly  to  induce  them  to 
make  no  strong  effort  to  provide  the  money  to  place  this  institution  in  the  condition 
that  humanity  requires  it  to  be  placed  in. 

As  I  said,  this  provision  is  broad.  You  can  build  a  penitentiary^  anywhere  you 
please;  you  cannot  sell  this  one  at  all.  If  I  had  the  committee  report  at  hand  I  would 
refer  to  it.  I  am  sorry  the  gentleman  from  Charlotte  (Mr.  Eggleston)  is  not  present. 
He  is  very  familiar  with  the  subject,  having  been  upon  the  joint  committee  of  the  Gen- 
eral  Assembly  to  look  into  all  these  questions.  It  would  amount  to  a  very  small  por- 
tion of  the  cost  of  a  new  institution  that  they  could  sell  the  ground  and  the  old  bricks 
upon  it  out  there  for.  If  the  General  Assembly  should  want  to  provide  an  additional 
prison,  with  such  branch  prisons  and  prison  farms  elsewhere,  as  may  be  provided  by 
law,  there  is  a  full  and  ample  provision.  It  was  to  secure  the  needed  appropriation  and 
the  needed  buildings  of  the  present  penitentiary  that  we  inserted  this  provision  to  settle 
all  of  those  questions.  There  is  nothing  in  section  1  that  v/ould  prevent  the  General 
Assembly  from  providing  a  branch  prison  which  would  vastly  overshadow  the  parent 
institution,  if  they  chose  to  do  so. 

As  I  said,  there  is  every  argument  in  favor  of  keeping  the  penitentiary  here,  where 
the  cost  of  guarding  the  convicts  will  be  reduced  to  a  minimum.  There  are  probably 
not  more  than  two  or  three  cities  in  the  State  where  you  could  have  the  advantages 
that  you  have  here  of  police  and  military  protection. 

1  think,  therefore,  it  would  be  unwise,  and  the  committee  thought  so,  not  to  locate 
definftely  the  penitentiary,  so  as  to  stop  the  attempt  to  remove  it  for  local  purposes  to 
some  other  portion  of  the  State,  and  thereby  prevent  the  much-needed  appropriation 
for  enlarging  the  institution  from  being  made. 

Mr.  Flood:  Mr.  Chairman,  I  agree  with  the  gentleman  from  Lancaster  (Mr.  Duna- 
v/ay),  that  those  words  ought  to  be  stricken  out  of  section  1.  The  words  are  not  in  the 
Constitution  now.  The  location  of  the  penitentiary  at  Richmond  is  not  prescribed  in  the 
Constitution  now,  and  it  ought  not  to  be  prescribed  in  the  new  Constitution, 

I  thought  the  gentleman  from  Wise  was  one  of  those  who  did  not  believe  that  every- 
thing  ought  to  go  into  the  Constitution.  I  thought  he  was  one  of  those  who  believed 
that  the  Legislature  ought  to  be  left  with  such  power  as  we  did  not  think  ought  to  be 
taken  from  it,  and  that  everything  should  not  be  provided  for  in  the  Constitution.  I  am 
surprised,  therefore,  to  see  him  advocating  a  proposition  that  should  be  left  to  the 
Legislature,  to  meet  the  demands  of  the  public  when  those  demands  arise.  We  cannot 
tell  to-day  when  a  demand  may  arise  in  the  city  of  Richmond  for  the  removal  of  the 
penitentiary  from  its  present  location.  It  is  getting  to  be  in  the  very  heart  of  the  city, 
and  I  am  informed  that  there  is  a  considerable  quantity  of  land  there  that  is  valuable. 
But  whether  that  is  true  or  not,  this  Constitutional  Convention  ought  not  to  try  to  tie 
the  hands  of  he  Legislature  so  that  they  cannot  act  upon  this  subject  to  the  best  interests 
of  the  State  of  Virginia  and  the  city  of  Richmond. 

Now,  Mr.  Chairman,  I  agree  with  the  gentleman  that  a  sum  of  money  should  be 
appropriated  for  the  purpose  of  building  additional  cell  rooms  at  the  penitentiary.  But 
I  have  never  thought  that  anything  like  $200,000  or  $250,000  ought  to  be  appropriated 
for  that  purpose.  About  four  years  ago  the  Senate  of  "Virginia  passed  a  bill  appro- 
priating $100,000,  after  the  matter  had  been  fully  discussed  there  and  after  it  had  been 
demonstrated  that  $100,000  would  build  as  much  cell  room  as  was  needed. 

Mr.  Portlock:  The  gentleman  will  observe  that  this  report  fixes  only  the  maximum 
limit  and  leaves  the  entire  matter  to  the  discretion  of  the  Legislature  as  to  the  amount 
to  be  appropriated  for  the  improvement  of  the  penitentiary. 

Mr.  Flood:  Yes,  sir,  I  observe  that,  and  I  am  unalterably  opposed  to  that  provision 
being  placed  in  the  Constitution.    There  is  no  use  of  Virginia  issuing  any  more  bonds 
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and  borrowing  any  more  money.  She  has  enough  money  in  the  Treasury  now  to  build 
all  the  cell  room  that  is  needed  in  the  penitentiary. 

Mr.  Ayers:  I  suggest  that  we  had  better  confine  ourselves  to  the  discussion  of  the 
subject  before  the  committee.  I  do  not  want  to  make  a  point  of  order  on  the  gentleman 
from  Appomattox,  but  we  are  not  discussing  that  provision  now. 

Mr.  Flood:  I  have  just  answered  the  suggestion  made  to  me  by  the  gentleman  from 
Norfolk  county. 

Mr.  Westcott:    He  is  a  member  of  the  committee. 

Mr.  Flood:  Yes,  the  gentleman  is  on  the  committee.  I  am  also  answering  the  argu- 
ment made  by  the  chairman  of  the  committee  when  he  said  that  this  provision  was  put 
in  here  in  order  to  force  the  Legi^^^ture  to  make  the  necessary  appropriation  for  the 
penitentiary.  I  believe  the  next  legislature  will  be  ready  to  make  it.  I  believe  past 
legislatures  would  have  made  tha'o  appropriation  if  the  Board  of  Directors  of  the  peni- 
tentiary had  not  come  here  and  asked  for  a  large  amount  of  money,  that  was  not  neces- 
sary, to  relieve  the  congested  condition  of  the  penitentiary.  The  proposition  that  they 
had  up  here  at  one  time  was  to  tear  down  all  the  administration  buildings  out  there 
and  put  up  handsome  new  buildings,  handsome  dining-rooms  and  handsome  steel  kit- 
chens and  everything  that  was  not  necessary,  instead  of  coming  to  the  Legislature  and 
asking  for  money  to  build  cell  room  to  relieve  the  congested  condition  of  the  peniten- 
tiary. 

I  am  in  favor  of  a  proper  and  a  sufficient  appropriation  to  give  enough  cell  room 
for  the  convicts,  but  I  am  unalterably  opposed  to  the  State  of  Virginia  expending  one 
hundred  thousand  dollars  or  one  hundred  and  fifty  thousand  dollars  to  put  up  new 
buildings  that  are  not  needed. 

As  to  the  proposition  we  are  discussing  now,  it  seems  to  me  that  it  would  address 
itself  to  the  reason  of  every  member  here  that  this  matter  should  be  left  to  the  Legisla- 
ture in  order  that  it  may  be  dealt  with  as  the  exigencies  of  the  case  may  demand  in  the 
future.  We  ought  not  to  tie  the  hands  of  the  Legislature  in  this  matter  and  say  that 
the  penitentiary  shall  never  be  removed  from  this  place  until  the  Constitution  is  changed. 

The  gentleman  says  the  Legislature  can  establish  other  penitentiaries.  That  is  true, 
but  Virginia  has  not  money  enough  to  go  around  establishing  a  penitentiary  here  and 
one  there  and  a,nother  somewhere  else. 

I  do  not  think  there  is  much  force  in  the  argument  of  the  gentleman  from  Wise 
that  the  penitentiary  ought  to  be  kept  here  because  we  have  military  companies  here. 
There  are  a  hundred  places  in  the  State  that  have  military  companies.  The  military 
companies  have  never  been  of  any  use  so  far.  You  could  get  military  companies  in 
other  places  to  do  all  the  service  you  are  ever  going  to  need  at  the  penitentiary.  They 
have  over  fifty  guards  out  there,  and  they  with  another  military  company  would  sup- 
press any  insurrection  that  they  would  have  in  the  penitentiary. 

I  do  think  it  would  be  a  grave  error  to  tie  the  hands  of  the  Legislature  as  to  the 
removal  of  the  penitentiary  if  the  necessities  of  the  State  and  the  requirements  of  the 
health  of  the  people  of  Richmond  should  at  any  time  in  the  future  demand  it. 

Mr.  Hardy:  Mr.  Chairman,  I  agree  with  the  gentleman  from  Appomattox  (Mr. 
Flood)  in  all  he  said  in  reference  to  section  4,  but  of  course,  as  he  admits,  that  was 
brought  in  inopportunely.  We  are  not  now  discussing  that  section.  When  we  reach  it 
I  expect  to  have  something  more  to  say  along  the  same  line. 

But  I  do  not  agree  with  the  gentleman  from  Appomattox  nor  with  the  gentleman 
from  Lancaster  (Mr.  Dunaway)  in  reference  to  the  amendment  which  is  proposed  to 
section  1.  That  matter  was  fully  considered  before  our  committee.  At  first  thought  I 
was  of  the  same  opinion,  and  several  other  members  of  the  committee  also  held  the 
view  the  gentleman  from  Lancaster  and  the  gentleman  from  Appomattox  have  just  ex- 
pressed, that  it  would  not  be  wise  to  put  into  the  Constitution  a  provision  that  the  peni- 
tentiary shall  remain  where  it  is. 

We  all  realize  the  necessity  of  a  penitentiary,  and  I  think  no  sensible  reason  can 
be  given  to  show  that  any  other  place  is  more  appropriate  for  the  penitentiary  than 
where  it  is  now  located.    But  gentlemen  say  there  may  be  opposition  to  having  it  re- 
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main  where  it  is  and  an  attempt  may  be  made  to  liave  it  removed  from  the  city  of  Rich- 
mond. There  is  already  strong  opposition  to  its  remaining  here,  but  it  is  merely  local. 
It  comes  from  parties  who  own  property  contiguous  to  the  penitentiary.  I  admit  that 
it  is  damaging  to  their  interests  to  have  the  penitentiary  there  in  their  midst;  but  they 
came  to  the  vicinity  of  the  penitentiary,  the  penitentiary  was  not  placed  among  them. 
It  had  been  established  there  for  years  before  there  was  any  desirable  residence  any- 
where near  it. 

I  think  we  had  better  settle  once  for  all  this  matter  of  the  removal  of  the  peniten- 
tiary. The  question  has  been  agitated.  There  has  been  influence  brought  to  bear  upon 
our  committee  to  let  it  alone  and  leave  it  to  the  General  Assembly,  but  what  would  we 
do  by  pursuing  siYch  a  course  but  to  invite  further  agitation  of  a  matter  that  should  be 
settled  and  taken  out  of  politics  and  treed  from  agitation  of  any  kind.  So  I  think  we 
had  better  let  it  remain  fixed  and  certain  that  the  penitentiary,  that  is,  the  headquarters, 
shall  remain  where  it  is. 

Mr.  Mcllwaine:  Mr.  Chairman,  it  seems  to  me  that  the  report  meets  the  case 
admirably.  The  penitentiary  is  located  in  the  city  of  Richmond  and  it  ought  to  continue 
to  be  located  in  the  city  of  Richmiond. 

I  recall  the  minds  of  gentlemen  to  the  fact  that  some  years  ago  there  was  a  fire  in 
the  penitentiary  and  there  was  the  greatest  agitation  and  confusion.  The  military  and 
the  fire  departments  were  summoned  at  once,  and  if  there  had  not  been  an  adequate  force 
there  to  meet  those  flames  and  an  adequate  force  to  check  the  prisoners  there  is  no 
telling  what  the  result  would  have  been.  I  do  not  recollect  exactly  how  long  ago  that 
has  been;  the  older  members  of  the  Convention  from  this  city  may  recollect.  I  am  told 
by  a  gentleman  near  by  that  it  was  some  twelve  or  fifteen  years  ago.  But  there  was 
imminent  peril  at  that  time,  and  if  there  had  not  been  a  sufficient  supply  of  water  at 
hand  and  a  military  force  promptly  in  attendance,  there  is  no  telling  what  disasters 
would  have  occurred.    So  it  seems  to  me,  sir,  that  the  committee  is  right. 

Now,  as  to  the  objection  that  perhaps  at  some  future  time  the  interests  of  the  city 
of  Richmond  might  demand  the  removal  of  the  penitentiary,  I  v/ill  state  that  I  lived  in 
Baltimore  for  eight  years,  and  I  was  brought  into  contact  with  the  penitentiary  there 
through  invitations  to  preach  from  time  to  time  on  Sabbath  evenings  to  the  convicts. 
I  was  frequently  at  that  institution,  lue  peniientiary  of  Maryland  is  located  imme- 
diately within  the  city  of  Baltimore,  surrounded  on  all  sides  by  the  habitations  of  citi- 
zens. 

It  does  not  seem  to  me  that  there  can  be  any  force  m  this  suggestion  whatever. 
The  gentleman  from  Lunenburg  (Mr.  Hardy)  has  answered  that  point  completely.  The 
penitentiary  has  been  located  here  for  many,  many  years.  Persons  who  own  property 
around  it  have  come  into  possession  of  their  property  knowing  that  the  penitentiary  was 
there. 

So  it  seems  to  me,  from  every  point  of  view,  the  gentleman  from  Appomattox  (Mr. 
Flood)  has  made  one  of  the  very  strongest  arguments  in  favor  of  letting  this  phrase  stay 
in  the  Constitution  that  could  be  made,  and  that  is,  that  the  Legislature  heretofore  has 
not  met  the  responsibility  that  rested  upon  them  in  improving  his  institution.  It  is 
startling  to  hear  from  the  chairman  of  the  committee  the  announcement  of  the  fact 
that  the  air  space  given  to  those  convicts  Is  but  one-fourth  of  what  it  ought  to  be  for 
their  healthful  maintenance. 

Now,  sir,  the  Convention  ought  to  take  hold  of  this  matter.  I  find,  sir,  in  my  expe* 
rience  in  this  Convention,  that  members  think  that  anything  they  are  opposed  to  ought 
not  to  be  put  into  the  Constitution,  but  they  think  that  whatever  they  are  in  favor  of 
ought  to  go  in,  and  I  do  not  presume  that  the  gentleman  from  Appomattox  is  an  excep- 
tion. (Laughter.) 

Mr.  Chairman,  I  do  not  believe  that  we  have  had  or  are  going  to  have  any  better 
report  than  this  before  the  Convention.  I  think  it  is  entitled  to  the  very  greatest 
respect  and  that  unless  there  be  strong  reasons  to  the  contrary  we  ought  to  adopt  the 
report  of  the  committee  as  it  is  presented. 
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Mr.  Hancock:  Mr.  Chairman,  I  wish  to  offer  an  amendment  to  come  in  at  the  end 
of  the  section. 

The  Chairman:    The  Secretary  will  report  the  amendment. 
The  Secretary  read  as  follows: 

Provided,  that  the  General  Assembly,  by  a  vote  of  two-thirds  of  those  present  in 
each  house,  including  a  majority  of  those  elected  to  each  house,  may  remove  the  peni- 
tentiary to  some  other  place. 

Mr.  Hancock:  I  wish  to  say  that  it  seems  to  me  to  be  unwise  to  incorporate  in  the 
Constitution  a  provision  locating  the  penitentiary  at  any  city  or  in  any  county  of  the 
Commonwealth.  We  cannot  tell  what  will  be  the  conditions  that  will  confront  the  peo- 
ple in  years  to  come  when  this  Constitution  is  in  force.  It  seems  to  me  to  be  wise  to 
give  to  the  people,  by  their  representatives  in  the  General  Assembly,  the  right  to  deter- 
mine this  question  and  to  remove  the  penitentiary  if  two-thirds  of  the  members  concur 
in  the  view  that  it  is  to  the  interest  of  the  Commonwealth  that  it  shall  be  removed. 

I  think  it  is  not  wise  for  us  to  have  an  enactment  in  the  Constitution  about  this  sub- 
ject, which  is  so  unchangeable  in  its  character  as  that  the  General  Assembly  itself  can- 
not remove  the  penitentiary  from  the  city  of  Richmond.  It  would  require  another  Con- 
stitutional Convention  or  an  amendment  to  the  Constitution  in  order  to  remove  the 
penitentiary,  however  desirable  and  however  profitable  its  removal  might  be  to  the 
people  of  the  Commonwealth. 

I  hope  the  penitentiary  never  will  be  removed  from  Richmond,  because  I  think  this 
is  the  proper  place  for  it,  but  in  order  to  prevent  any  objection  that  may  be  urged  to 
the  fact  that  it  ought  not  to  be  placed  in  the  Constitution  so  that  it  cannot  be  removed 
without  constitutional  amendment,  the  provision  I  propose  is  that  the  General  Assembly 
by  a  two-thirds  vote  may  remove  it.  That  will  give  the  institution  what  it  requires  now, 
and  what  is  necessary  for  its  improvement,  and  that  is,  that  the  people  may  know  that 
it  is  located  in  Richmond,  and  that  it  is  there  unless  two-thirds  of  the  General  Assembly 
shall  order  it  to  be  removed  elsewhere.  That  will  give  it  stability,  and  the  improve- 
meMs  that  are  intended  to  be  made  under  other  provisions  in  the  report  will  be  only 
another  reason  why  it  should  remain  in  Richmond.  Taking  the  other  view,  however, 
that  it  may  be  wise  hereafter  to  remove  the  penitentiary  from  Richmond,  then  under 
my  amendment  it  can  be  removed  by  the  General  Assembly  by  a  two-thirds  vote. 

Mr.  Flood:  The  gentleman  from  Chesterfield  has  offered  an  amendment  to  this 
effect,  that  the  Legislature  by  a  two-thirds  vote  can  remove  it? 

Mr.  Hancock:  Yes,  sir;  and  that  being  the  case,  it  seems  to  me  that  both  of  these 
views  are  sufficiently  provided  for  by  the  amendment;  first,  that  the  location  in  Rich- 
mond is  settled  and  determined  to  such  an  extent  that  improvements  may  be  made  there 
without  any  probability  that  the  penitentiary  will  be  removed;  and,  second,  that  the 
enactment  in  the  Constitution  is  not  of  such  a  character  that  it  cannot  be  changed  by 
the  General  Assembly  and  the  penitentiary  placed  elsewhere.  I  hope  the  amendment 
will  be  adopted. 

Mr.  Portlock:  iNIr.  Chairman,  I  was  one  of  the  members  of  the  committee  which 
presented  this  report.  During  our  deliberations,  and  especially  after  we  had  determined 
upon  the  provision  embodied  in  the  report,  I  think  each  and  every  member  of  that  com- 
mittee congratulated  himself  that  this  would  be  one  of  the  reports  which  would  meet 
with  universal  favor.  (Laughter.)  I  presume,  however,  Mr.  Chairman,  that  all  the 
other  committees  arrived  at  the  same  conclusion,  except  in  cases  where  there  were  dis- 
senting opinions  and  minority  reports. 

There  is  no  provision  in  this  report  which  was  more  fully  considered  and  discussed 
than  the  provision  here  for  the  retention  of  the  penitentiary  in  the  city  of  Richmond,  in 
the  capital  city  of  this  State.  The  reasons  which  have  been  urged  by  the  gentlemen 
who  have  preceded  me  were  the  reasons  in  the  main  w^hich  controlled  us  in  this  matter. 

I  can  see  no  reason,  to  start  with,  all  other  questions  aside,  for  removing  now  or 
hereafter  the  penitentiary  from  the  city  of  Richmond.  This  is  the  central  point  of  the 
State  of  all  the  official  business  of  the  State.    This  is  one  of  the  most  important  institu- 
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tions  in  the  State.  All  other  institutions  of  importance  which  relate  to  the  government 
of  the  State  except  the  asylums  are  located  here.  The  State  asylums  are  necessarily 
distributed  at  different  points  throughout  the  State.  I  see  no  reason  that  can  be  urged 
upon  this  floor  why  the  penitentiary,  apart  from  all  other  considerations  which  have 
been  urged  by  the  gentlemen  who  have  preceded  me,  should  be  removed  from  the  city 
of  Richmond.  This  city,  sir,  is  the  political  and  the  logical  location  for  this  State  insti- 
tution. 

I  know  of  no  place  that  I  would  be  more  willing  that  the  penitentiary,  if  removed  at 
all,  should  be  carried  than  to  the  city  of  Lynchburg,  the  home  city  of  the  gentleman 
from  Appomattox  (Mr.  Flood).  But  what  do  we  find  in  the  city  of  Lynchburg  and  in 
other  smaller  cities?  We  find  an  insufiicient  police  force.  We  find  an  insufiicient  fire 
service;  we  find  a  smaller  military  organization.  Here  in  Richmond  we  have  all  of  those 
in  abundance,  ample  for  the  protection  and  for  the  preservation  of  this  prison  and  for 
the  immediate  suppression  of  any  conspiracy  on  the  part  of  the  prisoners,  or  of  a  com- 
bined effort  to  overpower  the  guards  and  make  their  escape.  When  we  consider  the 
great  number  of  convicts  in  the  penitentiary  and  the  comparatively  small  number  of 
guards  to  keep  them  in  sub.lection,  we  can  readily  see  how  great  would  be  the  danger 
to  which  I  have  alluded. 

Now,  sir,  there  are  located  in  this  prisan  usually  from  1,500  to  2,000  prisoners.  One 
of  the  gentlemen  has  stated  that  the  military  of  the  city  of  Richmond  has  never  been 
called  into  service  on  account  of  an  attempt  on  the  part  of  the  prisoners  to  escape  or  to 
conspire  for  the  destruction  of  that  prison  and  the  escape  of  the  inmates.  The  very 
reason  that  the  military  service  has  never  been  called  into  play  is  due  to  the  fact  that 
those  prisoners  know  that  the  military  is  here  at  hand  and  can  be  commanded  at  a 
moment's  notice. 

The  very  reason  why  the  nations  of  this  earth  are  at  peace  to-day,  with  one  or  two 
exceptions,  is  the  fact  they  know  that  when  they  go  to  war  they  are  going  to  meet  with 
the  powerful  equipments  of  war  on  the  part  of  the  opposing  nation.  It  is  due  most 
largely  to  the  standing  armies  and  navies  of  the  world  to-day  that  the  more  powerful 
nations  of  the  earth  are  occupying  peaceful  attitudes  toward  each  other.  It  is  the  same 
case  here  in  the  penitentiary.  Those  prisoners,  numerous  as  they  are,  anxious  as  they 
are  to  make  their  escape,  ready  at  all  times  to  enter  into  all  kinds  of  conspiracies  to- 
effect  that  purpose,  it  must  readily  appear  how  important  it  must  be  to  deter  them  from 
attempting  to  make  their  escape.  The  small  number  of  guards  out  there  are  wholly 
insufficient  to  put  down  any  attempt  on  the  part  of  the  prisoners  to  make  their  escape, 
and  notwithstanding  the  fact  that  the  prisoners  could  overcome  the  guards  without  the 
least  trouble,  yet  they  know  that  the  very  moment  they  attempt  it  communication  will 
be  made  at  once  with  the  military  authorities  here  at  their  door  in  the  city  of  Richmond 
and  with  the  police  force  of  this  city. 

Therefore,  no  attempt  has  been  made  by  these  prisoners,  and  that  is  the  reason 
why  the  military  force  has  never  been  called  into  requisition  in  the  case  of  any  attempt 
on  the  part  of  the  inmates  of  the  penitentiary  to  make  their  escape. 

Mr.  James  W-  Gordon:  AVill  the  gentleman  from  Norfolk  county  allow  me  to  call 
his  attention  to  the  fact  that  about  fifteen  or  sixteen  years  ago,  during  the  very  serious 
earthquake  that  we  had  in  the  Atlantic  States,  the  military  were  called  out  that  night 
to  the  penitentiary  here  in  Richmond,  and  perhaps  their  presence  there  averted  an 
outbreak? 

Mr.  Flood:    May  I  interrupt  the  gentleman  a  moment?    That  destroys  the  argument 
made  by  the  gentleman  from  Norfolk  county. 

Mr.  Portlock:    I  was  merely  proceeding  upon  the  assertion  of  the  gentleman  who  ' 
stated  that  the  military  never  had  been  called  out.   I  can  very  readily  understand  how 
in  an  emergency  of  that  kind  the  military  should  be  called  upon  for  its  services,  and  I 
am  very  glad  that  the  gentleman  from  the  city  of  Richmond  called  my  attention  to  that 
fact.   It  illustrates  exactly  what  I  was  saying,  that  the  military  force  is  at  hand  and  can  i 
be  called  upon  at  a  moment's  notice,  in  the  case  of  an  earthquake  or  any  other  emer-  | 
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gency,  to  put  down  any  attempt  on  the  part  of  the  prisoners  to  make  their  escape,  which 
escape,  as  we  all  know,  would  be  a  serious  matter  to  that  part  of  the  country"  in  which 
the  prisoners  would  locate  themselves  thereafter. 

Mr.  Chairman,  no  provision  relating  to  the  penitentiary  has  heretofore  been  incor- 
porated in  the  Constitution  of  Virginia,  and  it  is  for  that  very  reason,  it  is  because  of 
the  trouble  growing  out  of  that  fact,  that  the  committee  has  deemed  it  important  to 
incorporate  the  provisions  which  are  contained  in  this  report. 

Mr.  Chairman,  the  conditions  at  the  penitentiary  are,  to  say  the  very  least  of  it, 
simply  deplorable.  I  was  on  the  sub-committee  which  visited  the  penitentiary  of  Vir- 
ginia, vrhile  other  gentlemen  of  the  Convention  were  wrapped  in  the  arms  of  Morpheus. 
I  was  at  the  penitentiary  at  5  o'clock  in  the  morning,  before  the  prisoners  had  arisen 
for  the  day.  It  was  our  purpose  to  go  there  and  take  the  officers  of  the  prison  by  sur- 
prise, and  ascertain  what  were  really  the  conditions,  which  had  been  pictured  as  being 
so  absolutely  disgraceful  to  the  State  of  Virginia  through  the  public  press  of  the  State. 

I  will  say,  in  justice  to  the  officers  of  that  institution,  that  in  view  of  the  fact  that 
the  prison  is  absolutely  insufficient  in  size  and  insufficient  in  the  cell  space  v/hich  should 
be  given  in  the  interest  of  humanity  alone  to  these  poor  inmates,  the  officers  of  the 
penitentiary  are  performing  their  duties  in  a  most  remarkable  and  satisfactory  manner. 
I  was  altogether  surprised  that  with  the  lack  of  accommodations  at  their  hands,  with 
the  incommodious  conditions  of  the  buildings,  they  could  perform  their  duties  as  well 
as  they  do.  We  found  everything,  apart  from  the  lack  of  air  space  and  cell  space,  in  a 
magnificent  condition.  The  officers  were  doing  their  duty  as  far  as  it  was  possible  for 
them  to  perform  those  duties.  But  when  we  came  to  inspect  the  cells  of  the  prisoners 
before  they  had  risen  for  the  day  we  found  that  the  conditions  in  the  penitentiary  were 
simply  outrageous.  It  is  a  disgrace  to  the  State  of  Virginia,  sir,  that  those  prisoners 
should  be  confined  in  cells  crowded  to  the  extent  of  fifteen  and  twenty  in  a  small  room. 

Now,  sir,  what  is  the  cause  of  the  condition  of  affairs  such  as  I  have  related?  It  is 
due  to  the  fact  that  the  Legislature  of  Virginia,  having  no  provision  in  its  Constitution 
fixing  the  locality  of  the  State  prison,  has,  through  members  of  the  Legislature  from 
various  sections  of  the  State,  perhaps  the  gentleman  from  Appomattox  

Mr.  Flood:  I  will  say  to  the  gentleman,  as  he  has  alluded  to  me,  that  I  offered  a 
measure  in  the  Virginia  Senate  four  years  ago  appropriating  $100,000  to  the  building  of 
additional  cell  room  for  the  penitentiary,  and  it  passed  the  Senate  -and  was  defeated  in 
the  House,  but  not  upon  the  ground  which  has  been  given  by  gentlemen,  that  the  House 
were  in  favor  of  the  removal  of  the  penitentiary.  It  was  defeated  upon  entirely  other 
grounds. 

Mr.  Portlock:  Then  I  am  glad  to  know  that  those  were  the  individual  viev\'s  of  the 
gentleman  from  Appomattox,  and  I  give  him  all  due  credit  for  his  efforts  in  that  direc- 
tion. 

Mr.  Flood:    And  they  were  the  views  of  the  Senate. 

Mr.  Portlock:  But,  sir,  I  assert  that  one  of  the  reasons  why  this  condition  of  affaii^ 
exists  in  the  penitentiary  to-day  is  because  the  members  of  the  Legislature,  looking  to 
their  own  communities,  as  they  are  prone  to  do  and  as  thej^  very  naturally  do,  have 
expected  and  hoped  and  anticipated  that  there  might  be  some  move  in  the  direction  of 
removing  the  penitentiary  from  the  city  of  Richmond  to  their  own  sections  of  the  State. 
^\Tiat  has  been  the  conseauence?  No  appropriations  have  been  made;  and  while  at- 
tempts have  been  made  to  make  such  needed  appropriations,  as  instanced  by  the  gen- 
tleman from  Appomattox,  the  fact  remains  that  no  appropriation  whatever  has  been 
made  for  enlarging  or  improving  the  penitentiary  and  for  bringing  about  a  changed 
condition  of  affairs  there  from  those  that  now  exist. 

Mr.  Flood:  I  should  like  to  ask  the  gentleman  what  provision  this  article  proposes 
to  incorporate  into  the  Constitution  requiring  the  Legislature  to  make  an  appropriation, 
and  if  it  is  not  a  fact  that  this  leaves  it  in  the  hands  of  the  Legislature  and  in  the  dis- 
cretion of  the  Legislature  to  appropriate  or  not,  as  they  see  fit,  anything  beyond  the  net 
revenue  of  the  penitentiary? 
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Mr.  Portlock:  The  gentleman  is  entirely  right  in  his  views  as  to  the  provision 
made  for  the  appropriation  in  this  report,  but  I  claim,  sir,  that  I  am  entirely  right,  that 
whereas  those  appropriations  have  not  been  made  by  the  Legislature  heretofore,  and 
whereas  the  Legislature,  if  this  report  should  be  adopted  and  the  penitentiary  be  al- 
lowed to  remain  in  Richmond,  will  have  the  same  right  hereafter  to  make  the  appropria- 
tions which  it  had  heretofore.  But  when  you  locate  the  prison  in  the  city  of  Richmond, 
and  it  becomes  a  certainty  that  it  is  to  remain  here,  then  the  Legislature  will  not  here- 
after withhold  the  appropriation  as  it  has  done  heretofore,  because  of  some  probable 
removal  of  this  prison  from  Richmond.  That  is  the  point  I  desire  to  make  in  regard  to 
the  location. 

Mr.  Pedigo:  Is  it  the  understanding  of  the  committee  that  this  provision  in  the 
Constitution  would  prevent  the  Legislature  from  removing  the  penitentiary  from  where 
it  is  now  located  to  another  point  in  the  city  of  Richmond? 

Mr.  Portlock:    Oh,  no,  sir;  not  to  some  other  point  in  the  city  of  Richmond. 

Mr.  Pedigo:  Then  if  that  is  the  case,  would  not  the  same  difficulty  continue  to  arise 
as  to  an  improvement  of  the  buildings? 

Mr.  Portlock:  Not  at  all,  sir.  There  would  be  no  incentive  on  the  part  of  the  Legis- 
lature and  no  reason  for  the  withholding  of  appropriations  merely  in  the  matter  of  re- 
moving from  one  point  to  another  in  this  city,  whereas  there  would  be  the  reasons  I  have 
suggested  for  the  withholding  of  appropriations  when  it  is  contemplated  to  remove  it 
out  of  the  city  of  Richmond  and  to  some  indefinite  point. 

Mr.  Pedigo:  I  always  believed  that  God  made  Belle  Isle  for  the  purpose  of  locating 
the  penitentiary  there. 

Mr.  Portlock:  If  that  be  true,  I  understand  that  Belle  Isle  is  in  the  city  of  Rich- 
mond, and  if  there  should  be  a  reason  for  removing  it  from  its  present  location  to  Belle 
Isle  there  would  be  no  reason  on  the  part  of  the  Legislature  for  withholding  the  appro- 
priation, because  the  point  to  which  it  would  be  removed  would  be  definite  and  fixed,  and 
it  would  be  still  in  the  city  of  Richmond. 

Mr.  Chairman,  I  conceive  that  that  is  the  reason  why  the  penitentiary  is  to-day  in 
the  horrible  situation  in  which  we  find  it.  I  believe  that  if  the  location  were  fixed,  and 
if  it  were  denitely  located  in  the  city  of  Richmond,  or  definitely  located  at  any  point 
(and  I  think  the  city  of  Richmond  is  the  point  at  which  it  should  be  located),  the  appro- 
priations in  money  that  should  be  made,  and  which  ought  to  have  been  made  years  ago, 
will  not  be  withheld  by  the  Legislature,  because  this  would  put  a  quietus  on  the  indi- 
vidual members  of  the  Legislature  who  desire  this  prison  located  in  their  own  vicinity. 

Mr.  Flood:  I  merely  wish  to  state  to  him  that  the  appropriation  which  I  alluded 
to  was  defeated  in  the  House,  not  because  there  was  any  agitation  about  the  removal 
of  the  penitentiary,  but  because  members  of  the  House  thought  the  appropriation  was 
unnecessary  at  that  time,  and  the  death,  rate  in  the  penitentiary  was  less  than  in  the 
rest  of  the  city  of  Richmond. 

Mr.  Portlock:  Mr.  Chairman,  I  know  nothing  about  the  death  rate  at  that  time,  nor 
can  I  say  anything  definitely  of  the  death  rate  at  present  in  the  penitentiary  as  com- 
pared with  that  of  the  city  of  Richmond. 

Mr.  Turnbull:  Is  it  not  a  fact  that  the  statistics  show  that  the  health  of  the  in- 
mates of  the  penitentiary  is  better  than  in  any  other  sections  of  the  city  of  Richmond? 

Mr.  Portlock:  I  believe  the  statistics  do  show  that;  but  the  sick  in  that  prison  are 
removed,  I  understand,  to  the  country,  where  they  get  the  fresh  country  air. 

Mr.  Ayers:  I  wish  to  state  that  the  death  rate  is  kept  doAvn  at  the  penitentiary  by 
pardoning  the  prisoners  who  are  broken  down  and  ruined  in  health  by  breathing  the 
noxious  air  in  those  cells,  and  that,  taking  the  report  of  1899  and  1900,  there  was  a 
total  of  forty-nine  convicts  pardoned  because  they  were  in  bad  health.  The  endorse- 
ment on  a  great  number  of  the  pardons  was  "in  order  that  they  might  go  home  to  die." 
That  is  stated  in  the  report.  In  1897-'98  there  were  thirty-nine  pardoned  on  that  ground. 
They  keep  down  the  death  rate.  Of  course,  they  should  have  a  most  excellent  health 
rate. 
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Mr.  Flood:  I  should  like  to  ask  the  gentleman  from  Yi'ise  where  he  gets  his  in- 
formation that  prisoners  vrere  brought  to  this  condition  by  breathing  the  noxious  air,  and 
were  not  in  that  condition  when  thev  were  sent  there? 

Mr.  Ayers:  I  will  state  to  the  gentleman  that  I  will  answer  him  after  awhile.  I 
will  not  take  up  too  much  of  the  time  of  the  gentleman  from  Norfolk  county.  I  get  it 
from  the  reports  of  the  superintendent,  from  information  given 'me  by  the  surgeon  of 
the  penitentiary  and  other  oScers  of  the  institution. 

Mr.  Hardy:  Did  not  the  officers  there  in  the  penitentiaiw  state  to  the  committee 
that  they  thought  the  general  health  of  the  prisoners  who  had  been  there  for  six  or 
eight  years  showed  no  deterioration,  but  that  as  a  rule  the3-  rather  improved  in  their 
general  health  from  the  time  they  entered  nthere? 

Mr.  Portlock:  ]\Ir.  Chairman,  every  word  that  the  gentleman  from  Wise  (Mr. 
Ayers)  has  stated  is  true,  as  I  was  aware,  and  I  was  about  to  make  the  same  sugges- 
tions. I  stated,  in  the  first  instance,  that  the  prisoners  there  are  healthy  because  the 
healthy  ones  are  left  there  and  the  weak  and  depleted  ones  are  carried  to  the  prison 
farm  in  the  country,  and  the  still  weaker,  as  the  gentleman  from  "Wise  has  stated,  are 
sent  home  to  die.  "While  it  is  true,  as  the  gentleman  on  my  right  has  said,  that  the 
authorities  there  stated  that  the  prisoners  were  in  a  good  condition,  it  is  due  to  the  fact 
that  the  prisoners  who  are  not  absolutely  strong  and  healthy  are  removed  for  fear  that 
they  will  succumb  to  the  conditions  in  that  prison. 

Now,  the  physician  at  this  penitentiaiw  has  stated  that  the  prisoners  are  in  as  good 
a  condition  as  it  is  possible  for  them  to  be  under  the  circumstances.  I  well  remember, 
sir,  hearing  the  same  physician  say  that,  owing  to  the  lack  of  air  and  cell  space,  the 
prisoners  wo-uld  come  out  of  the  ceils  in  the  morning,  after  a  night's  rest,  with  their 
temperature  and  their  pulse  way  below  normal,  due  to  the  fact  that  they  had  been  in- 
haUng  a  superabundance  of  carbonic  acid  gas,  exhaled  from  the  lungs  of  prisoners  who 
are  crowding  those  cells.  If  any  gentleman  on  this  floor  can  claim,  in  view  of  that 
statement  from  the  ph3-sician  of  the  prison,  a  healthy  condition  for  this  prison  when 
that  is  the  fact,  I  certainly  cannot  understand  how  he  can  arrive  at  such  a  conclusion. 

I  feel  that  it  is  unnecessary  for  me  to  trespass  longer  on  the  patience  of  the  Com- 
mittee. I  feel  that  the  gentlemen  who  have  preceded  me  have  said  all  that  it  is  neces- 
sary to  say  as  to  the  necessity  of  locating  the  penitentiarj"  in  the  city  of  Richmond.  I 
myself  long  since  concluded,  from  my  work  upon  this  Committee,  that  unless  some 
special  provision  was  made  in  the  Constitution  of  Virginia  fixing  the  location  of  the 
penitentiary  beyond  all  peradventure  and  as  a  matter  of  certainty,  so  long  as  the  Con- 
stitution shall  be  in  existence,  there  will  always  be  an  enort  on  the  part  of  the  people 
in  the  Legislature  representing  the  various  sections  of  the  State  to  have  the  peniten- 
tiary removed,  and  whether  such  enorts  exist  or  not  there  will  always  be  a  lurking  sus- 
picion that  at  some  future  time  it  may  be  removed.  In  my  opinion  the  condition  of  the 
penitentiaiw  Is  to-day  due  to  the  fact  that  the  appropriations  have  not  been  made  be- 
cause the  location  of  the  penitentiary  was  not  sufficiently  fixed  and  defined. 

I  hope  that  the  gentlemen  of  the  Committee  will  deem  the  city  of  Richmond  the 
proper  place  for  the  location  of  the  penitentiary.  I  hope  they  will  see  that  there  is  no 
reason  now.  that  none  has  been  given  in  the  past,  and  that  there  will  be  no  reason  in 
the  future  for  the  removal  of  the  penitentiary  from  the  city  of  Richmond.  If  that  is 
true,  there  can  te  no  reason  assigned  by  the  gentleman  who  offered  this  amendment  or 
the  gentleman  who  offered  the  substitute  for  insisting  upon  the  same.  I  hope  the  amend- 
ment and  the  substitute  will  be  voted  down,  in  order  that  we  may  ultimately  obtain  an 
appropriation  for  enlarging  the  building  of  this  prison,  and  thereby  alleviate,  in  the 
interest  of  common  humanity,  the  tortures  and  the  sufferings  of  the  fallen  and  unfortu- 
nate creatures  confined  in  this  prison. 

'Mr.  Hunton:  :Mr.  Chairman,  I  shall  detain  the  Committee  but  a  moment  to  express 
my  views  in  favor  of  the  amendment  offered  by  the  gentleman  from  Lancaster  (Mr. 
Dunaway) . 

Those  who  have  opposed  this  amendment  have  argued  that  Richmond  is  the  wisest 
place  in  which  to  keep  the  State  penitentiary.  It  seems  to  me  that  argument  has  no 
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part  in  this  discussion.  Those  who  favor  this  amendment  do  not  undertake  to  say  that 
the  penitentiary  shall  be  removed  from  Richmond  at  all.  My  own  opinion  is  that  those 
who  favor  the  amendment  are  merely  of  the  opinion  that  they  are  not  in  a  position  and 
have  not  sufficient  information  to  pass  upon  that  subject.  It  is  a  matter  that  we  have 
certainly  learned  from  the  public  press  has  been  very  elaborately  considered  by  the 
Legislature  of  Virginia,  and  the  wisdom  or  unwisdom  of  retaining  the  penitentiary  here 
has  been  a  matter  of  controversy,  some  advocating  that  the  valuable  site  it  occupies 
would  realize  a  handsome  sum  to  build  a  new  building  for  this  purpose  and  one  more 
adapted  to  modern  needs;  others  maintaining  that  you  could  put  this  in  proper  condi- 
tion to  accommodate  its  inmates  for  a  smaller  sum  than  would  be  required  to  remove 
it.  It  does  not  seem  to  me  that  those  divergent  views  should  have  a  place  here.  "We 
have  troubles  enough  of  our  own,  and  we  have  not  the  time  to  consider  and  to  determine 
that  matter. 

My  friend  from  Norfolk  county  also  argues  as  to  the  conditions  of  the  penitentiary, 
as  to  the  conditions  of  its  inmates,  as  to  the  necessity  for  greater  cell  room.  It  seems 
to  me  that  that  argument  is  equally  out  of  place  in  determining  whether  this  provision 
should  be  retained  in  the  Constitution  of  our  State.  It  seems  to  be  universally  conceded 
that  there  is  necessity  for  the  expenditure  of  a  considerable  sum  of  money  and  the 
increase  of  the  accommodations  of  this  institution.  But  we  are  here  to  make  a  Constitu- 
tion, and  not  to  determine  every  small  point  that  gentlemen  may  differ  about,  or  that 
one  man  or  one  body  of  men  may  have  one  set  of  opinions  about  and  another,  another 
set. 

The  gentleman  from  Prince  Edward  says  that,  so  far  as  his  observation  goes, 
people  want  to  have  put  into  the  Constitution  what  they  approve,  and  to  keep  out  of  it 
what  they  oppose.  I  can  imagine  no  gentleman  who  would  more  strongly  oppose  going 
into  the  Constitution  or  anywhere  else  anything  that  did  not  meet  with  his  views  and 
cordial  approval,  or  who  would  more  strongly  fight  it  as  a  constitutional  provision  or 
anywhere  else  where  it  might  show  its  head. 

iSow,  it  does  seem  to  me  that  this  is  a  matter  not  for  a  Constitution;  that  a  Con- 
stitution is  to  lay  down  broad  general  principles;  and  to  undertake  to  legislate  in  it 
upon  every  subject,  to  undertake  to  put  in  provisions  in  order  to  coerce  the  Legislature 
into  making  appropriations,  it  seems  to  me,  is  unwise  for  a  body  undertaking  to  formu- 
late an  organic  law  for  a  State.  It  seems  to  me  that  the  location  of  the  penitentiary  is 
simply  a  business  proposition,  to  be  considered  by  those  having  in  charge  the  business 
interests  of  the  State,  and  that  the  organic  law  ought  to  leave  them  free  to  deal  with 
this  business  proposition  as  it  may  seem  to  them  wisest  and  best.  I  trust  the  amend 
ment  will  prevail. 

The  Chairman:  The  question  is  on  agreeing  to  the  substitute  offered  by  the  gentle 
man  from  Chesterfield. 

The  substitute  was  rejected. 

The  Chairman:  The  question  recurs  on  the  amendment  offered  by  the  gentlemai* 
from  Lancaster  (Mr.  Dunaway). 

The  amendment  was  agreed  to,  there  being,  on  a  division,  ayes  37,  noes  24. 

Mr.  Carter:  I  move  to  strike  out  all  of  section  1,  which  is  now  under  considera- 
tion. 

I  wish  to  say,  in  reference  to  the  motion,  that  this  whole  report,  it  seems  to  me, 
deals  with  subjects  that  are  especially  within  the  province  of  the  Legislature.  There 
is  not  a  line  or  letter  in  this  report  which  is  contained  in  the  present  Constitution  of 
the  State,  nor  do  I  think  there  is  any  necessity  for  putting  any  of  it  in  the  Constitution 
which  is  about  to  be  submitted  for  ratification  to  the  people.  If  we  commence  with 
legislation  going  as  much  into  detail  as  this  does,  we  shall  have  a  Constitution  larger 
than  our  Code,  when  we  get  through,  and  as  to  every  subject  which  the  Legislature  will 
be  called  upon  hereafter  to  pass  upon  or  consider,  they  will  find  the  ground  pre-empted, 
and  the  law  will  be  so  fastened  upon  us  that  no  modification  or  change  which  experience 
may  suggest  can  be  made. 
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Now,  here  is  a  constitutional  provision  which  provides  in  the  most  minute  and  de- 
tailed manner  for  the  borrowing  of  money  for  the  building  of  penitentiaries  and  prisons, 
for  the  appointment  of  boards  of  visitation,  to  be  composed  partly  of  men  and  partly  of 
women,  if  necessarj^  in  some  cases.  The  board  is  to  be  composed  of  not  less  than  five 
nor  more  than  fifteen  people,  and  ladies  can  be  appointed  upon  it.  That  board  shall 
have  visitorial  powers  over  all  institutions  of  a  charitable,  penal,  correctional,  reforma- 
tory, or  eleemosynary  character.  It  seems  to  me  that  such  a  board,  w^ith  the  broad  per- 
mission to  go  forth  and  examine  every  institution  of  our  State,  penal,  reformatory,  or 
any  other,  would  be  a  perfect  Pandora's  box  of  trouble.  More  reforms  that  are  not 
needed,  more  abuses  that  do  not  exist,  would  be  brought  to  light  and  brought  to  the 
attention  of  the  Legislature  than  would  occupy  their  time  for  nine  months  in  considering 
them. 

Mr.  Ayers:  Mr.  Chairman,  1  do  not  understand  very  well  why  this  Convention  ap- 
pointed a  Committee  on  Public  Institutions  and  Prisons  unless  it  had  a  lingering  expec- 
tation that  the  committee  might  bring  in  something  here  that  it  would  be  advantageous 
to  incorporate  in  the  Constitution. 

Now,  I  recognize,  Mr.  Chairman,  in  the  motion  made  by  the  gentleman  from  Han- 
over the  beginning  of  a  light  that  will  probably  wax  warm.  I  know  that  the  General 
Assembly  should  be  entrusted  with  considerable  latitude  in  the  discharge  of  its  duties 
as  the  immediate  and  latest  expression  of  the  will  of  the  people,  but  it  is  to  put  limita- 
tions upon  the  General  Assembly  that  the  Constitution,  an  organic  frame  of  government, 
is  enacted.  The  General  Assembly  of  Virginia  are  responsible  for  the  remarkable  con- 
dition of  affairs  at  the  penitentiary  to-day,  as  they  are  responsible  for  many  other  short- 
comings. 

Mr.  Chairman,  the  condition  of  that  institution  is  deplorable,  to  use  the  mildest 
€Tpression.  The  surgeon  of  that  institution  says,  referring  to  the  cells  at  the  peniten- 
tiary: 

I  am  safe  in  saying  that  every  man  consigned  to  them  is  daily  suffering  a  species 
of  enforced  lingering  life,  which  might  be  more  properly  termed  a  living  death.  If  it  be 
taken  that  0.6  of  a  cubic  foot  be  the  average  amount  of  carbonic  acid  gas  respired  by  a 
human  being  per  hour,  and  0.8  cubic  feet  of  that  gas  be  the  maximum  amount  of  im- 
purity admissible  in  1,000  cubic  feet  of  air,  then  each  person  ought  to  have  £',000  cubic  feet 
of  fresh  air  per  hour.  If  ventilation  be  changed,  say  twice  per  hour  in  the  apartment,  this 
would  demand  for  the  individual  1,000  cubic  feet  of  space.  As  a  matter  of  fact,  this 
amount  of  sleeping  space  is  very  seldom  attained  by  the  poorer  classes  of  persons,  but 
most  of  them  have,  at  least,  more  than  half  that  amount.  Let  us  see  the  amount 
afforded  in  the  cells  of  the  penitentiary. 

Total  number  of  cells  in  male  prison,  192. 

Average  number  of  convicts  in  these  cells,  1,200,  nearly. 

Dimensions  and  cubic  feet  of  space  in  some  cells: 


Cell   

195 

150 

120 

169 

142 

40 

Length   (ft.  in.)   

.  .  22.00 

24.00 

13.03 

14.10 

9. 

8.03 

Width   (ft.  in.)   

.  .  24.9 

20.9 

13.7 

13.9 

6.9 

6.5 

Height   (ft.  in.)   

9.4 

10.3 

11. 

9. 

10.10 

9. 

Space  in  cubic  feet   , 

5,082 

5,104 

1,991 

1,836 

658 

482 

Number  occupants   

32 

29 

12 

12 

5 

5 

Average  cubic  feet  space  per  man  , 

.  .  157 

176 

166 

153 

132 

120i 

As  can  be  seen  from  the  above  figures — which  is  practically  true  of  all  the  cells,  it 
Is  impossible  for  the  prisoners  in  winter  to  have  even  two  hundred  cubic  feet  of  fresh  air 
per  hour.  To  start  with,  surrounded,  as  the  penitentiary  is,  with  lofty  walls,  absolutely 
pure  air  is' unknown.  Such  air  as  there  is  possible  cannot  be  changed  in  winter  more 
than  three  times  in  the  twelve  hours  during  which  the  men  are  inclosed  within  their 
cells.  Carbonic  acid  gas  poisoning  follows  as  a  matter  of  course.  By  reason  of  the  im- 
perfect heating  of  the  cells  they  are  almost  quite  hermetically  sealed  during  the  long 
winter  nights.  The  transoms  and  windows  through  which  any  ventilation  is  possible, 
being  in  direct  line  with  the  upper  bunks  on  which  a  majority  have  to  sleep,  what  would 
give  them  a  chance  to  escape  in  some  degree  the  effects  of  the  gas,  is  denied  them  if 
they  want  to  save  themselves  from  pneumonia,  or  la  grippe,  or  kindred  diseases.  These 
are  the  principal  diseases  which  I  have  had  to  fight  since  my  incumbency  in  the  office 
of  surgeon,  and  I  have  no  hesitation  in  believing  that  many  more  would  succumb  to 
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these  diseases  than  actually  have  succumbed  were  it  not  for  the  fact  that  many  on  coming 
here  have  comparatively  vigorous  constitutions,  being  youthful,  and  coming  from  the 
walks  of  life  in  which  such  conditions  are  found.  The  cells  themselves  may  be  properly 
dubbed  death  traps  and  crime  promoters,  and  there  will  be  a  blot  upon  the  escutcheon 
of  the  fairest  State  in  the  Union  until  their  condition  is  entirely  improved. 

Now,  Mr,  Chairman,  this  is  the  condition  of  an  institution  which  has  been  confided 
by  the  people  of  the  State  of  Virginia  to  the  General  Assembly.  They  have  failed  to 
make  provision  for  treating  these  convicts  humanely,  although  receiving,  according  to 
the  report  of  the  superintendent  of  the  penitentiary,  $50,000  net  annually  for  the  hire 
of  these  convicts.  The  officials  have  been  forced  to  pay  that  into  the  State  Treasury 
under  the  law,  and  could  not  even  utilize  that  sum  in  providing  the  cell  space  necessary 
to  the  life  of  these  convicts. 

Now,  who  will  say  that  this  condition  of  affairs  should  under  any  circumstances  be 
permitted  to  continue  in  the  future? 

This  report  provides  that  the  board  of  directors,  with  the  consent  of  the  Governor^ 
may  spend  the  entire  net  receipts  of  this  institution  in  order  to  keep  the  prison  in 
good  order  and  to  enlarge  it,  and  in  addition  to  that  (which  will  not  be  sufficient),  to 
erect  the  buildings  necessary,  the  General  Assembly  shall  appropriate  such  sums  as  may 
be  necessary  for  that  purpose.  But  even  if  the  General  Assembly  does  not  make  an 
appropriation,  and  if  we  do  not  authorize  this  money  to  be  borrowed  for  that  purpose,  in 
five  years,  by  using  the  net  proceeds,  vast  improvements  can  be  made. 

These  net  proceeds,  actually  earned  by  the  life-blood  of  the  people  confined  in  these 
noxious  cells,  are  not  even  permitted  to  be  appropriated  for  the  purpose  of  ameliorating- 
their  condition,  but  must  be  put  into  the  State  Treasury  to  await  the  slow  motion  of 
the  General  Assembly  to  make  an  appropriation. 

Mr.  Flood:    I  should  like  to  know  how  long  you  propose  to  allow  the  net  receipts,, 
which  I  understand  to  be  about  $50,000  a  year,  to  be  used  for  this  purpose? 

Mr.  Ayers:  Nine  hundred  and  ninety-nine  years,  if  necessary.  Just  so  long  as  such 
conditions  exist,  1  propose  that  this  provision  shall  remain  in  the  Constitution,  and 
that  it  shall  never  be  in  the  power  of  another  General  Assembly  to  demand  that  the 
earnings  of  the  life-blood  of  these  people  shall  be  put  into  the  treasury  of  the  State  and 
they  left  to  suffer  from  these  horrible  conditions. 

Now,  Mr.  Chairman,  the  whole  fight,  it  seem^s  to  me,  is  to  continue  the  work  of  the- 
spoilsman.  I,  for  one,  want  to  "scotch  the  snake."  I,  for  one,  want  to  take  these  insti- 
tutions out  of  practical,  trading  politics.  We  all  know  that  it  has  been  a  regular  trade; 
that  the  candidates  for  superintendent  against  the  incumbent  came  here,  and  it  was 
which  could  offer  the  most  inducements.  It  has  been  constantly  the  practice.  The 
guards  of  that  institution  are  not  to-day  appointed  with  reference  to  their  capacity  and 
their  fitness  to  discharge  the  duties,  biit  with  reference  to  a  promise  made  to  A,  B,  C,  or 
D,  throughout  this  Commonwealth,  and  in  fulfillment  of  that  promise  the  guard  is  ap-  i 
pointed,  on  some  man's  nomination,  and  the  consequence  is  that  oftentimes  half  of  them 
are  incompetent  and  unfitted  by  reason  of  lack  of  experience,  to  discharge  their  duties. 

Take  the  institutions  for  the  care  of  the  unfortunate  insane  of  the  State.  We  havo 
found  that  the  officers  have  in  the  same  way  been  the  prey  of  the  spoilsman.  Take 
the  institution  in  my  section  of  the  State,  born  in  a  fight  sixteen  or  eighteen  years  ago: 
twenty,  probably.  It  has  continued  practically  every  year  in  a  fight  of  one  kind,  be-  |l 
tween  the  outs  trying  to  get  in,  or  the  lower  ones  trying  to  get  up.  This  is  constantly 
recurring  at  all  the  institutions.  We  want  to  make  the  government  and  management 
of  these  institutions  stable.  That  has  been  the  object  of  the  committee,  and  to  hold  out 
to  no  man  as  a  reward  the  superintendency  of  one  of  the  State  hospitals  for  the  insane 
for  any  party  work  or  for  any  consideration  other  than  his  being  the  most  competent 
and  best  fitted  and  most  capable  person  who  can  be  secured  to  discharge  the  duties  of 
the  office  and  to  care  for  these  unfortunate  people.  That  has  been  the  object  of  the 
committee.    It  was  not  to  take  it  out  of  politics  in  the  strict  sense,  but  to  take  it  out  of 
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practical  politics,  to  take  it  away  from  the  spoilsman,  who  does  not  look  at  capacity  and 
fitness,  but  looks  for  the  advantages  that  may  accrue  to  him  personally  or  to  his  party 
from  the  appointment. 

We  have  provided  that  these  institutions  may  be  gradually  brought  into  closer  con^ 
nection  by  reason  of  the  local  boards  constituting  the  general  board  of  twelve,  and  by 
reason  of  the  commissioner,  who  is  held  responsible  for  the  appropriations  and  the 
management,  and  is  made  ex-officio  chairman  not  only  of  the  local  boards,  but  of  the 
general  board.  We  have  provided  that  the  superintendent  of  one  of  these  institutions, 
when  appointed,  shall  hold  office  until  he  is  removed  for  cause,  in  order  that  there  may 
be  a  tenure  of  office  of  sufficient  stability  that  the  gentleman  filling  the  office  may  make 
himself  what  Virginia  should  have — a  trained  and  talented  alienist.  As  it  is,  there  has 
been  no  man  secure  in  the  superintendency  of  one  of  these  hospitals  for  more  than  two 
years.  He  is  liable  to  be  turned  out  when  coming  up  for  re-election  every  two  years. 
There  has  been  no  stability.  We  want  to  make  this  stable.  We  want  to  build  up  these 
institutions  and  we  want  them  to  cease  to  be  the  prey  of  the  spoilsman. 

Now,  all  these  matters  have  been  within  the  power  of  the  General  Assembly,  and 
they  have  not  acted.  There  are  many  things  that  will  probably  go  into  this  Constitution 
which  have  not  been  in  previous  Constitutions  of  this  State,  because  the  demands  of  the 
people  require  that  further  limitations  shall  be  placed  upon  the  law-making  power  of 
the  State,  in  order  that  it  may  be  limited  in  that  which  it  shall  do  and  by  mandate  of 
the  Constitution  be  compelled  to  do  those  things  which  it  ought  to  do. 

Mr.  Chairman,  in  the  discharge  of  my  duty  as  a  member  of  the  Committee,  I  have 
been  actuated  by  no  other  purpose  than  to  benefit  these  institutions  and  thereby  to 
benefit  the  people  of  the  State.  We  have  looked  closely  to  the  economic  features..  We 
have  not  interfered  with  the  right  of  the  General  Assembly  to  prescribe  by  law  general 
rules  and  regulations  for  the  guidance  and  control  of  these  institutions.  We  have  pro- 
vided for  no  salary,  neither  have  we  provided  that  they  shall  not  receive  any,  except 
in  the  instance  of  the  board  of  charities,  which  my  friend  criticizes,  and  says  that  it 
would  be  an  unwarranted  censorship  over  the  institutions  of  the  State. 

So  far  as  I  know,  Mr.  Chairman,  and  so  far  as  my  observation  has  gone,  many  of 
the  jails  of  this  State  have  been  in  as  deplorable  a  condition  as  is  the  penitentiary, 
and  under  this  board  of  charities,  organized  from  noble  men  and  women  of  the  locali- 
ties, having  a  card  which  shall  be  an  open  sesame  to  enter  and  examine,  inspect  and 
report  upon  these  institutions  they  will  be  quickly  reformed.  I  think  there  is  every 
reason,  Mr.  Chairman,  why  the  report  of  the  Committee  on  Public  Institutions  and 
Prisons,  in  all  of  the  ten  sections,  should  be  incorporated  in  the  Constitution,  and  no 
good  reason  why  it  should  not  be,  either  in  whole  or  in  part. 

Mr.  Carter:  I  see,  Mr.  Chairman,  on  looking  at  section  157,  page  114,  of  Reed's 
Parliamentary  Rules,  a  provision  which  seems  to  mean  that  the  motion  which  I  made  is 
not  now  in  order,  but  would  be  in  order  only  after  the  committee  had  finished  consider- 
ing the  whole  subject,  and  that  then  it  would  be  in  order.  I  therefore  ask  leave  to  with- 
draw the  motion  at  present. 

Mr.  Turnbull:  I  should  like  to  ask  the  chairman  of  the  committee  why  it  is  that 
he  allows  the  board  to  appoint  the  superintendents  and  surgeons,  but  gives  the  superin- 
tendents the  entire  appointment  of  all  other  officers  of  the  institutions.  I  want  to  get 
his  judgment  as  to  the  necessity  for  it. 

Mr  Ayers:  Superintendents  and  surgeons  were  considered  to  be  most  important 
officers,  and  it  was  considered  very  necessary  that  the  surgeons  should  be  independent 
of  appointment  by  the  superintendent.  It  has  been  done  in  order  that  he  might  b& 
entirely  independent.  It  is  very  necessary  that  he  should  be  absolutely  fearless  in  the 
discharge  of  his  duty  as  surgeon.  But  for  that  reason  the  superintendent  would  have 
appointed  all  the  officers.  We  withdrew  the  surgeon  on  that  account,  in  order  that  he 
might  be  entirely  free  and  quit  from  any  obligation  to  the  superintendent.  But  they 
are  both  of  course,  appointed  by  the  board,  and  liable  to  removal  by  the  board.  All 
other  officers  are  appointed  by  the  superintendent,  with  the  approval  of  the  Board  of 
80— Const.  Debs. 
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Directors,  and  the  surgeon  would  have  been  so  appointed  but  for  the  reasons  I  have 
given. 

Mr.  Turnbull:  I  understand  the  removal  or  appointment  would  be  subject  to  ap- 
proval, but  the  board  itself  could  not  remove.  That  is  what  I  want  to  direct  the  gentle- 
man's attention  to. 

Mr.  Ayers:  The  superintendent  would  have  that  power.  We  have  not  given  the 
board  the  power  to  remove  absolutely.  We  thought  that  the  board,  by  reason  of  its 
power  over  the  superintendent,  would  have  a  sufficient  control,  and  that  he,  being  held 
responsible  for  the  discharge  of  the  duties  of  those  officers  and  the  management  and 
discipline  of  the  institution,  should  have  their  appointment  and  the  right  to  remove 
them,  subject  to  the  approval  of  the  board.  If  he  is  satisfied  with  the  employees  and 
does  not  keep  a  man  out  of  improper  motives,  which  would  amount  to  misconduct  on 
his  part,  for  which  he  would  be  removable,  he  ought  not  to  be  interfered  with  in  the 
discharge  of  that  duty. 

Now,  will  the  gentleman  from  Chesterfield  state  his  amendment  again?  My  atten- 
tion was  diverted  for  the  moment.   To  what  point  do  you  want  to  shift  the  amendment? 

Mr.  Hancock:  I  desire  to  change  the  position  of  the  amendment  from  the  third 
line  to  the  ninth.  As  introduced  in  the  third  line,  after  the  word  "appointed,"  the  words 
"for  a  term  of  four  years"  were  inserted.  I  propose  to  change  it  and  let  it  come  in  in 
the  ninth  line,  after  the  word  "surgeons,"  so  as  to  read: 

The  superintendents  and  surgeons  shall  be  appointed  for  a  term  of  four  years. 

The  Chairman:  Unless  there  is  objection  to  the  modification  it  will  be  taken  as 
the  sense  of  the  committee.  Are  there  any  further  amiendments  to  this  section?  If  not 
the  Secretary  will  read  section  3. 

Section  3.  The  board  of  directors  shall  provide  cells  at  the  penitentiary  with  suffi- 
cient air  space  and  ventilation  to  maintain  health  together  with  all  additional  buildings 
necessary  for  that  purpose,  for  which  it  may,  with  the  approval  of  the  Governor,  expend 
all  of  the  receipts  derived  from  the  hire  of  convicts  after  deducting  expenses  and  mainte- 
nance of  the  penitentiary,  branch  prisons,  and  prison  farms. 

The  Chairman:    Is  there  any  amendment  proposed  to  section  3? 
Mr.  Hunton :    I  move  that  the  section  be  stricken  out. 

Mr.  Meredith:  I  should  like  to  ask  the  gentleman  from  Fauquier  if  it  is  objection- 
able on  account  of  its  language? 

Mr.  Hunton:  No,  sir.  I  think  it  is  going  into  legislative  detail.  That  is  my  objec- 
tion to  it,  and  my  sole  objection  to  it.   I  do  not  think  it  has  any  place  in  a  Constitution, 

Mr.  Meredith:    I  merely  wished  to  find  out  the  gentleman's  position. 

It  does  seem  to  me,  Mr.  Chairman,  that  we  have  got  into  a  state  of  affairs  in  this 
Convention  where  we  ought  to  be  able- to  meet  a  proposition  of  this  kind,  and  where  we 
ought  to  be  able  to  say  to  gentlemen  who  have  the  idea  that  no  legislation  is  to  go  into 
the  Constitution  that  we  do  not  believe  in  that  principle. 

All  of  the  committees  will  have  to  meet  the  same  proposition.  We  all  know  that 
the  point  has  been  raised  in  the  different  committees  which  we  have  attended,  and  I 
think  we  ought  to  let  it  be  known  that  we  will  not  fail  to  put  anything  into  the  Consti- 
tution simply  because  it  could  have  been  done  by  the  Legislature,  or  can  in  the  future 
be  done  by  the  Legislature. 

The  mere  existence  of  the  power  in  the  Legislature  is  no  guarantee  in  the  world 
that  it  will  be  carried  out.  The  failure  of  the  Legislature  in  the  past  to  carry  it  out  is 
a  fair  guarantee  that  it  will  not  in  the  future  properly  carry  it  out.  Now,  if  we  see 
across  our  path  a  duty  that  somebody  ought  to  do  surely  we  ought  not  to  shrink  from 
performing  that  duty  simply  because  the  General  Assembly  can  do  it.  I  submit  that  we 
have  in  this  body  men  as  absolutely  free  from  any  local  feeling  or  any  desire  to  have 
anything  done  for  their  locality  as  you  will  find  in  the  legislative  body.  Therefore,  if 
there  is  a  principle  as  to  what  shall  be  done  and  ought  to  be  done  by  somebody,  the  fact 
that  it  can  be  done  by  the  Legislature  ought  to  be  no  reason  why  we  should  not  do  it; 
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and  we  ought  to  let  it  be  kno-^n  novr  that  the  mere  fact  that  the  Legislature  can  do  a 
thing  is  not  going  to  guide  us  as  to  Tvheiher  or  not  we  will  adopt  a  particular  line  of 
conduct. 

Now,  the  only  objection  that  has  been  offered  by  the  gentleman  from  Fauquier  (Mr. 
Hunton)  is  that  the  Legislature  can  do  it;  ihat  it  tends  more  to  legislatire  enactment. 
We  have  been  told,  time  and  time  again,  that  Constitutions  ought  to  contain  simply  gen- 
eral principles.  We  know  from  experience  that  that  is  an  error.  We  know  that  the 
present  condition  of  affairs  in  this  country  does  not  justify  any  such  idea.  We  know 
that  the  condition  of  affairs  when  constitutions  first  started  in  this  country  was  by  no 
means  what  it  is  to-day.  We  know  that  there  are  influences,  we  know  that  there  are 
powers,  that  did  not  then  exist  which  do  now  exist,  and  that  one  of  the  greatest  necessi- 
ties of  a  Constitution  is  the  necessity  of  restriction.  If  the  gentleman  will  examine  the 
first  eleven  amendments  to  the  Constitution  of  the  United  States  he  will  find  that  they 
are  in  the  nature  of  restrictions;  and  most  of  them  were  sent  from  the  State  of  Vir- 
ginia. I  say,  therefore,  that  the  mere  fact  that  the  Legislature  can  have  a  power  or  that 
it  has  had  a  power  is  no  reason  why  we  should  not  adopt  some  plan  by  which  we  can 
carry  out  what  is  proper. 

Now,  let  us  see  if  the  principle  announced  in  that  section  is  a  fair  one.  It  simply 
says  that  the  money  which  comes  from  the  labor  of  these  people  shall  be  used  for  the 
purpose  of  giving  them  a  decent  habitation  in  their  crime,  in  their  shame,  in  their  suf- 
fering. That  is  the  simple  proposition,  that  we  shall  lay  that  down  as  a  fair  constitu- 
tional principle,  because  we  see  that  in  the  past  the  thing  has  not  been  done  and  that 
infamy  and  inhumanity  have  existed  in  this  State.  And  we  are  novr  asking  simply  in 
the  cause  of  humanity  that  this  thing  shall  be  done,  that  this  money  shall  be  taken  and 
lised  for  the  purpose  of  giving  these  people,  amidst  their  suffering,  in  all  the  degrada- 
tion to  which  they  are  subjected,  in  all  the  shame,  and  in  all  the  sorrow  of  their  lives, 
a  decent  habitation  in  which  to  exist:  for  that  is  all  they  do.  All  that  a  criminal  can 
possibly  do,  so  far  as  his  feelings  are  concerned,  is  to  exist.  He  has  no  hope;  he  has 
no  expectation;  he  has  virtually  no  future.  All  that  is  asked  for  him  is  that  in  accord- 
ance with  the  dictates  of  humanity,  he  may  be  given  a  chance  to  bear  his  sufferings  as 
lightly  as  possible.  And  yet  we  are  told  that  we  must  not  put  this  in  the  Constitution. 
TSTiy?   Because  the  Legislature  has  the  power  to  do  it! 

;Mr.  Chairman,  when  this  first  section  came  up,  in  which  my  own  town  was,  per- 
haps, a  little  interested,  but  not  enough  to  make  me  take  any  interest  in  it,  I  did  not 
say  a  word.  I  did  not  care  whether  you  said  the  penitentiary  should  be  in  the  city  of 
Kichmond  or  not,  and  I  kept  my  mouth  closed,  because  I  did  not  want  it  to  appear  as  if 
I  were  moved  by  any  local  feeling  about  a  matter  of  that  kind.  But  now  it  comes  to 
what  I  say  ought  to  be  a  general  principle,  and  that  is,  that  we  ought  to  see  that  this 
money  shall  not  be  misappropriated  and  misused  by  the  Legislature,  but  that  it  shall  be 
used  for  purposes  that  are  beneficial  to  mankind,  for  these  people  are  human  beings, 
no  matter  what  may  be  their  shame  and  their  degradation.  Yet  when  we  ask  that  it 
may  be  used  for  that  class  of  humanity  that  has  nothing  else  to  -hope  for  and  nothing 
else  to  expect,  we  are  told  that  we  should  trust  this  matter  to  the  Legislature. 

Mr.  Chairman,  I  have  this  to  say  for  myself.  I  shall  not  be  influenced  by  any  such 
argument  on  any  proposition  that  is  advanced  on  this  floor.  If  the  thing  is  a  good 
thing,  if  it  is  a  good  principle,  if  it  is  the  proper  line  of  conduct  to  pursue,  I  shall  vote 
for  it  regardless  of  the  fact  whether  the  Legislature  has  the  power  or  not.  It  is  imma- 
terial to  me.  I  think  we  ought  to  know  that  the  condition  of  affairs  in  this  State  and 
in  other  States  of  the  Union  is  now  such  that  we  must,  in  making  a  Constitution,  have 
safeguards  as  well  as  general  principles  of  conduct  as  to  what  shall  be  done.  Here 
is  a  case  where  we  are  simply  asking  that  this  shall  be  done  for  the  benefit  of  humanity. 

The  gentleman  from  Appomattox  (Mr.  Flood)  said  that  he  had  offered  a  resolution 
in  the  Senate  that  §100,000  should  be  appropriated  for  the  enlargement  of  the  peniten- 
tiary. And  it  was  defeated  in  the  House.  T^Tiy?  Was  it  not  because  there  was  some 
rider  put  upon  it,  because  some  man  wanted  something  else  done?  I  am  so  told.  How- 
ever, it  was  defeated  for  some  purpose.    It  has  been  tried,  and  it  has  been  defeated. 
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Now  we  are  coming  here  to  adopt  a  general  system  as  to  the  management  both  of  cur- 
asylums  and  our  prisons;  and  the  first  proposition  that  is  made  here  is  that  made  by  the 
gentleman  from  Hanover,  that  the  whole  thing  shall  be  stricken  out,  because  the  Legis- 
lature can  do  it.  We  are  told  that  we  should  not  announce  a  general  principle  as  to 
how  our  asylums  shall  be  managed;  that  we  shall  not  prescribe  the  general  principles 
by  which  the  officers  of  those  institutions  shall  be  appointed  and  governed,  but  that  we 
should  leave  all  of  these  matters  to  all  the  political  feeling  and  all  the  political  wire- 
working  that  have  existed  in  the  past.  When  we  come  now  to  the  question  as  to  what 
shall  be  done  with  this  money  for  the  benefit  of  these  suffering  people,  we  are  told  the 
same  thing:  "Leave  it  to  the  Legislature;  the  Legislature  can  manage  it." 

Now,  gentlemen,  if  you  can  show  that  the  principle  is  wrong;  if  you  can  point  out 
that  this  money  ought  to  be  spent  for  something  else;  if  you  can  show  that  there  is  a. 
higher  purpose  for  which  it  ought  to  be  appropriated,  I  will  go  with  you.  But  when 
you  tell  me  that  you  have  nothing  of  that  kind,  and  that  the  only  prompting  you  have 
is  that  the  Legislature  can  do  it,  I  say  do  not  let  us  fail  to  do  our  duty  ourselves  when 
these  people  have  suffered  long  enough  in  the  past.  The  promptness  and  the  quickness 
with  which  it  may  be  done  may  somewhat  palliate  the  shame  to  which  they  have  been 
subjected  and  the  sin  we  have  committed  in  the  past. 

Mr.  Flood:  Mr.  Chairman,  I  am  opposed  to  this  section;  and  I  shall  vote  for  the 
motion  of  the  gentleman  from  Fauquier,  because  the  section  itself  is  wrong.  I  am 
opposed  to  it  outside  of  the  general  principle  laid  down  by  the  gentleman  from  Fau-^ 
quier. 

This  section  gives  this  authority  to  a  board  composed  of  five  men,  to  be  appointed 
by  the  Governor.  The  Governor  has  the  appointment  of  five  men;  and  those  five  men 
can  expend,  according  to  the  statement  made  by  the  gentleman  from  Scott  county,  five 
million  dollars  of  the  people's  money  in  improving  the  penitentiary  out  here. 

I  say  that  is  a  vicious  principle  to  embody  in  the  Constitution.  We  ought  to  nail  it 
right  here.  I  am  in  favor,  as  I  have  always  been,  of  providing  sufficient  cell-room  there. 
But  when  you  come  to  talk  about  tearing  down  good  buildings  that  they  have  there,  as 
this  board  will  de  (because  I  know  they  have  wanted  to  do  it  in  the  past)  and  build 
magnificient  administrative  buildings,  build  splendid  dining-rooms  and  splendid  steel 
kitchens  and  laundries  and  what  not,  when  the  school  children  of  Virginia  are  sent  to 
school  only  four  months  in  the  year,  and  when  the  old  Confederate  pensioners  are 
getting  only  two  dollars  and  a  half  a  year,  I  say  it  is  time  for  us  to  stop  it  right  here. 

I  do  not  believe  there  is  any  such  condition  at  the  Virginia  penitentiary  as  has 
been  described  by  certain  gentlemen.  I  do  not  mean  that  they  have  desired  to  misrepre- 
sent it,  but  there  is  not  the  over-crowded  condition  in  the  Virginia  penitentiary  that  we 
have  been  taught  to  believe.  The  health  of  the  convicts  shows  it;  the  low  death-rate 
there  shows  it. 

Mr.  Waddill:  How  could  you  get  at  that  condition  of  affairs  better  than  from  the 
statement  of  the  surgeons  at  the  penitentiary,  when  they  certify  that  the  condition 
there  is  over-crowded;,  that  it  is  horrible  in  the  extreme?  I  do  not  know  what  better 
information  you  would  want  than  that. 

Mr.  Flood:  I  know  more  about  that  penitentiary  than  the  surgeon  does,  because  I 
have  been  going  there  for  the  last  fourteen  years,  and  I  do  not  presume  he  knew  any 
thing  about  it  until  he  was  appointed,  about  a  year  ago. 

I  put  these  facts  against  the  statement  of  the  surgeon  of  the  penitentiary.  I  put 
the  record  of  that  institution  against  the  statement  of  a  gentleman  who  has  been  there- 
only  a  year  watching  those  convicts. 

Mr.  Waddill:    But  his  predecessor  said  the  same  thing. 

Mr.  Flood:  I  have  talked  with  Dr.  Harrison,  and  I  never  heard  him  make  any 
such  statement  as  that.  I  have  heard  him  say,  and  I  have  heard  other  officers  of  the- 
penitentiary  say  that  they  needed  cell  room;  that  they  wanted  cell  room;  that  the  con- 
victs were  overcrowded,  but  I  never  heard  of  any  such  horrible  condition  ascribed  to 
the  penitentiary  as  there  has  been  since  this  new  surgeon  has  gone  in  there. 

Mr.  Waddill:    Let  me  read  what  Dr.  Harrison  said: 
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The  hospital  addition  gives  us  ample  room  for  the  sick,  and  enables  us  frequently 
to  much  improve  the  health  of  those  who  are  debilitated  from  the  confinement  in  the 
cells  by  bringing  them  to  the  hospital  where  they  have  better  quarters  and  better  diet. 

Then  he  says: 

If  the  shoe  company  continues  to  employ  the  force  that  it  is  now  doing  necessarily 
ihe  number  now  in  the  prison  can  be  very  little  reduced,  and  the  crowded  condition  of 
the  cells  must  continue  tmless  quite  extensive  additions  in  cell  room  be  made. 

'Mr.  Flood:  That  is  what  I  said  when  I  started.  That  is  what  I  said  four  years 
ago  when  I  offered  a  bill  in  the  Virginia  Senate,  or  at  least  an  amendment  to  a  bill, 
making  an  appropriation  of  one  hundred  thousand  dollars  to  provide  this  cell  room. 
That  is  all  you  want  to  have  there.  You  have  no  use  for  administrative  buildings; 
you  have  no  need  for  new  kitchens  and  laundries  and  dining  rooms  and  what  not.  Five 
million  dollars,  the  gentleman  from  Scott  says,  may  be  spent  there — five  million  dollars 
to  build  cells  and  kitchens  for  the  convicts  of  Virginia.  It  will  make  it  more  desirable 
for  them  to  be  in  the  penitentiary  than  out  of  it;  and  I  say  we  have  no  right  to  sit  here 
and  encourage  a  board  of  five  men  to  all  of  the  extravagance  that  this  provision  will 
encourage  them  to.  "We  authorize  them  here,  if  we  pass  this  provision,  to  spend  this 
five  million  dollars.  We  hold  out  the  encouragement  to  the  board  to  spend  the  money, 
and  you  may  talk  about  your  political  machinery,  but  they  will  spend  it  as  money  was 
spent  over  here  to  build  this  city  hall,  to  build  up  political  machines  for  some  people 
Interested  in  this  board, 

:\Ir.  Meredith:  Allow  me  to  state  that  we  are  not  boasting  about  the  cheapness  of 
our  city  hall. 

It  cost  money,  but  I  desire  to  say  that  the  gentleman  can  not  point  to  any  fraud 
In  regard  to  the  building  of  it.  Xor  can  he  show  where  any  political  influence  was 
brought  to  bear.  It  cost  because  it  is  an  admirably  built  building;  it  is  a  building  built 
in  such  a  manner  that  you  will  hardly  find  one  like  it  in  the  United  States.  The  gen- 
tleman has  no  appreciation  of  the  building  when  he  thinks  money  was  wasted  on  it. 
The  money  was  not  wasted  in  the  sense  to  which  you  have  alluded,  but  more  was  ex- 
pended than  we  expected  to  expend.    That  is  all,  sir. 

]\Ir.  Flood:  Perhaps  I  am  wrong  about  that.  But  I  have  seen  such  statements  in 
the  papers  and  I  heard  them  in  the  city  for  years  while  the  city  hall  was  being  built.  I 
heard  many  people  say  that  money  was  spent  unnecessarily  there  and  was  thus  spent 
for  political  reasons.  I  do  not  know  whether  it  was  true  or  not.  I  learned  that,  though, 
:ust  as  gentlemen  upon  this  floor  have  learned  about  the  condition  of  the  Virginia  peni- 
tentiar}'.  I  learned  it  as  a  rumor  floating  about  this  citj*,  just  as  the^'  have  learned  it 
as  a  rumor  of  the  horrors  of  the  penitentiary. 

Mr.  Brown:  I  desire  to  ask  the  gentleman  from  Appomattox  whether,  in  his  opin- 
ion, when  this  shoe  contract  expires,  it  would  not  be  possible  for  this  condition  to  be 
relieved  very  much  by  proper  provisions  to  the  end  that  the  convicts  should  not  be  kept 
in  the  penitentiary  all  the  time,  but  should  be  put  upon  the  public  roads  of  the  State. 

I\Ir.  Flood:  I  agree  with  the  gentleman,  but  unfortunately  the  board  that  controls 
the  penitentiary  and  wants  this  vast  appropriation  has  bound  the  State  to  the  shoe 
company  for  the  next  thirteen  or  fourteen  years.  They  did  that  five  or  six  years  before 
the  contract  expired.  This  board  is  composed  of  splendid  gentlemen,  but  I  believe 
they  made  a  mistake  in  renewing  this  contract  at  the  time  they  did.  I  believe,  how- 
ever, the  State  is  bound  to  the  shoe  company  by  a  contract  that  does  not  expire  for 
probably  thirteen  years  from  this  time. 

Mr.  Brown:  Is  there  anything  in  this  report  to  prevent  such  contracts  being  made 
by  that  board  without  the  sanction  of  the  General  Assembly?  It  seems  to  me  there 
ought  to  be  some  provision  of  that  kind. 

^Iv.  Flood:  I  think  there  ought  to  be  a  law — not  a  constitutional  provision,  how- 
ever— to  prohibit  the  board  from  exercising  such  power.  But  under  this  report  the 
board  it  creates  is  absolute.    The  General  Assembly  cannot  prohibit  it  from  doing  any- 
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thing.  Let  this  go  into  the  Constitution  and  the  General  Assembly  has  nothing  to  do 
with  that  institution.  It  will  be  tied  hand  and  foot  and  forever  until  we  change  this 
part  of  the  Constitution  by  the  act  of  five  men.  I  say  that  is  going  too  far;  it  is  vesting 
too  much  power  in  these  five  men. 

The  gentleman  from  Wise  has  criticised  the  management  of  the  penitentiary  as 
being  political.  I  presume  that  gentlemen  who  have  run  for  the  position  of  superin- 
tendent have  agreed  with  other  gentlemen  that  if  they  would  throw  them  their  support 
they  would  help  them  to  get  appointments  there,  but  I  do  not  believe  there  has  been  a 
superintendent  of  the  penitentiary  for  years,  certainly  not  for  the  past  sixteen  years, 
who  has  accepted  the  suggestion  of  any  gentleman  who  supported  him  to  appoint  a 
man  there  as  a  guard,  or  to  any  other  position,  whom  he  did  not  believe  to  be  a  com- 
petent person  to  fill  that  position. 

The  administration  of  the  affairs  of  the  institution  show  that.  Sixteen  years  ago 
it  was  bringing  the  State  $29,000  in  debt.  To-day,  according  to  the  report  of  the  super- 
intendent, it  is  bringing  a  net  revenue  of  $50,000.  The  statement  of  those  facts  stands 
as  a  monument  to  the  integrity  and  intelligence  of  the  men  who  have  had  charge  of 
the  penitentiary  during  that  time. 

I  object  to  the  principle  of  encouraging  the  extravagance  of  five  men  to  expend,  if 
they  wish  to  expend,  during  the  next  one  hundred  years  a  sum  of  money  amounting  to 
five  millions  upon  the  Virginia  penitentiary.  We  have  no  need  of  a  $5,000,000  peniten- 
tiary. I  think  the  Legislature  can  be  trusted  at  the  coming  session  to  make  an  appro- 
priation to  build  the  necessary  cell  room.  It  is  true,  as  the  gentleman  from  Richmond 
says,  that  the  Virginia  House  of  Delegates  voted  down  the  appropriation  of  $100,000  to 
build  additional  cell  room  four  years  ago,  but  it  was  done  because  they  went  out  there 
and  examined  the  building  and  cells,  and  in  their  judgment  determined  that  it  was  not 
needed.  But  I  believe  at  that  time,  if  the  board  of  the  penitentiary  had  been  willing  to 
have  accepted  $100,000  and  had  not  made  a  fight  for  $200,000,  that  all  the  administra- 
tive buildings  might  be  pulled  down  and  new  ones  erected  in  their  place,  they  would 
havd  obtained  the  appropriation  of  $100,000;  and  I  am  prepared  to  show,  by  estimates 
and  statements  made  by  as  good  an  architect  as  there  is  in  the  State  of  Virginia,  that 
$100,000  will  build  sufficient  cells  to  relieve  the  congested  condition  in  the  penitentiary. 
And  when  we  are  faced  with  that  fact  and  asked  to  incorporate  into  the  Constitution  a 
provision  that  shall  give  to  this  board  of  five  men  the  power  to  expend  $50,000  a  year 
for  the  next  ninety-nine  years,  it  is  indulging  in  an  extravagance  that  we  have  no  right 
to  indulge  in;  it  is  trifling  away  the  money  of  the  people  in  a  manner  that  cannot  be 
justified. 

Mr.  Portlock:  I  should  like  to  remind  the  gentleman  from  Appomattox  before  he 
takes  his  seat  that  he  seems  to  lose  sight  in  his  argument  of  the  fact  to  which  I  have 
heretofore  called  attention,  that  the  amount  to  be  expended  and  to  be  borrowed  under 
the  provision  of  the  report  is  wholly  in  the  discretion  of  the  Legislature. 

Mr.  Flood:    I  beg  my  friend's  pardon;  the  expenditure  of  the  $50,000  a  year  net  , 
revenue  from  the  institution  is  put  alsolutely  in  the  control  of  these  five  men,  and  the 
Legislature  cannot  stop  them  from  spending  it.   If  they  choose  to  spend  it  for  the  next 
hundred  years,  and  have  the  approval  of  the  Governor,  the  Legislature  has  nothing  to 
do  with  it.  I 

Mr.  Hunton:  Mr.  Chairman,  I  had  no  idea  of  precipitating  a  debate  upon  this  sub- 
ject; but  I  cannot  fail  tO'  rise  to  accept  the  gage  of  battle  that  has  been  laid  down  by 
the  gentleman  from  Richmond,  and  to  say  to  this  Committee  that  in  my  judgment  the 
most  unwise  thing  of  which  it  can  be  guilty  is  to  put  into  the  Constitution  of  our  State, 
which  should  be  confined  merely  to  the  statement  of  broad,  general  principles,  legisla-  j 
tion  upon  every  matter  of  detail  that  each  member  of  this  Convention  may  think  wise  I 
and  proper.  I  would  infinitely  rather  adopt  the  theory  set  out  by  the  gentleman  from 
Prince  Edward  (Mr.  Mcllwaine),  that  every  one  is  willing  to  violate  this  principle  as 
to  what  he  desires  and  -willing  to  apply  it  only  when  he  is  seeking  to  defeat  that  to 
which  he  is  opposed. 

If  I  were  to  act  upon  that  theory  I  should  certainly  make  no  objection  to  the  third 
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section  of  the  committee's  report.  It  seems  to  me  that  it  is  wise  and  proper  that  addi- 
tional accommodations  should  be  provided  for  the  inmates  of  our  penitentiary,  and  that 
their  condition  should  be  relieved  in  some  way,  shape  or  form.  But  I  do  maintain,  and 
the  precedent  of  the  illustrious  past  instructs  us  in  that  line,  that  a  Constitution  ought 
to  lay  down  broad,  general  principles  of  government,  and  not  go  into  the  details  of 
legislation. 

My  friend  can  cite  his  own  position  upon  this  matter,  and  can  tell  us  that  he  will 
put  into  the  Constitution  any  matter  of  legislation  that  may  seem  fit  to  him;  but  I  trust 
he  does  not  speak  the  sentiment  or  the  opinion  of  this  body  upon  that  matter.  He  cites 
the  Federal  Constitution  as  an  illustration  to  enforce  his  views;  and  yet  he,  able  lawyer 
as  he  is,  must  know  well  how  thoroughly  inapplicable  that  is  to  a  case  like  the  present. 
That  is  a  Constitution  for  the  -United  States,  where  all  the  powers  except  those  granted 
were  reserved  by  the  States;  and  therefore  it  was  particularly  wise  to  put  in  prohibi- 
tions. So,  too,  I  say,  in  a  State  constitution  it  may  be  proper,  and  doubtless  is,  to  pro- 
hibit the  Legislature  from  doing  certain  things;  and  it  has  been  done  in  a  number  of 
instances.  This,  however,  is  no  prohibition,  but  a  general  statement  of  a  legislative 
matter,  which  I  say  has  no  part  or  parcel  or  lot  in  a  Constitution. 

Though  every  man  on  this  floor  may  attempt  it,  upon  every  matter  that  he  desires 
to  legislate  in  this,  the  fundamental  law  of  the  State,  I  shall  raise  my  voice  against  any 
such  proposition  and  any  such  principle  in  this  Constitution.  I  say  one  of  the  most  im- 
portant matters,  as  it  seems  to  me,  that  can  come  before  this  body  is  that  it  should  de- 
termine that  this  Constitution  should  be  a  broad  declaration  of  general  principles,  and 
not  a  matter  of  legislation. 

Now,  let  us  look  at  section  3.  IMy  friend  asked  me  why  it  was  that  I  moved  that 
this  section  should  be  stricken  out,  and  I  replied  because  it  was  a  matter  of  legislation 
and  appropriate  for  the  Legislature  and  not  for  a  constitutional  enactment.  It  is  a  mat- 
ter of  legislation.  I  believe  that  it  is  out  of  the  power  of  any  of  the  members  of  this 
Committee  to  cite  the  Constitution  of  a  single  State  of  the  Union  that  contains  such  a 
provision  as  this,  or  one  similar  to  it.  T\Tien  you  undertake  to  prescribe  the  cell  room 
in  a  penitentiary  it  does  seem  to  me  that  you  are  going  to  the  very  extreme  in  legisla- 
tion in  a  Constitution.  I  do  not  mean  to  deny  that  there  may  be  occasions  where  there 
is  a  danger  or  an  evil  so  crying,  so  strong,  as  to  necessitate  a  violation  of  this  general 
proposition;  but  it  does  seem  to  me  that  when  you  undertake  to  go  into  details  of  this 
sort  you  are  violating  a  fundamental  rule  governing  the  framing  of  constitutions  and 
going  to  the  extreme  of  legislative  provisions. 

IMy  friend  tells  you  that  the  modern  constitutions  do  very  frequently  go  into  legis- 
lation. I  say  they  are  beacons  that  should  warn  us  from  falling  into  those  ver^-  dangers. 
There  is  an  idea  abroad  in  the  land  that  legislation  can  cure  all  the  evils  of  govern- 
ment, and  practically  all  the  evils  of  life.  That  method  has  devoted  itself  first  to  legis- 
lation, and  then  it  comes  to  constitutions;  and  3'ou  will  find  in  modern  constitutions 
legislative  articles  voicing  the  same  sentiments  and  the  same  ideas. 

I  say  it  is  an  example,  in  my  judgment,  which  should  warn  us  to  avoid  seeking,  in 
our  Constitution,  to  put  in  everything  that  a  man  may  deem  wise  as  a  matter  of  legisla- 
tion, and  undertaking  to  limit  the  powers  of  the  Legislature  tipon  general  matters  in 
which  there  is  no  principle  involved. 

It  seems  to  me  that  this  article  not  only  violates  those  general 'principles,  but  that 
it  violates  another  essential  principle  of  government.  The  body  of  all  political  organi- 
zations which  has  the  right  to  make  appropriations  is  its  legislative  body.  By  this 
article  in  the  Constitution  the  power  is  taken  away  from  your  Legislature  to  appropriate 
or  to  control  the  revenues  of  the  State  of  Virginia.  In  the  olden  time,  when  the  people 
were  fighting  for  their  liberties,  it  was  through  the  purse  that  they  controlled  the  execu- 
tive department;  it  was  through  the  purse  that  they  fought  and  won  the  liberties  of  the 
people.  This  article  violates  that  essential  feature  of  government,  and  takes  from  your 
legislative  body  the  power  to  control  the  revenues  of  the  State  of  Virginia.  By  the  act 
of  a  single  board,  a  board  composed  of  five  men,  with  the  approval  of  the  Governor  of 
the  Commonwealth,  you  propose  to  take  from  the  State  the  control  of  the  legislative 
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power  of  this  State,  the  control  of  the  net  revenues  that  come  from  the  penitentiary  for 
all  time  to  come,  as  long  as  that  board  and  the  Governor  choose  to  appropriate  them 
to  the  purposes  of  the  penitentiary. 

I  say  that  that  not  only  is  violative  of  the  idea  of  legislating  in  a  Constitution,  but 
Is  taking  from  the  legislative  body  the  power  to  control  the  revenues  of  the  State,  and 
giving  that  power  to  a  board,  with  the  approval  of  the  Governor. 

Gentlemen  talk  about  the  officers  connected  with  the  prisons  going  into  politics  and 
about  a  desire  to  keep  them  out.  Give  this  power  to  a  board  of  five  men,  with  the  ap- 
proval of  the  Governor,  and  I  tell  you  that  you  are  not  only  depriving  the  State  Legisla- 
ture of  its  own  legitimate  functions,  but  you  are  putting  a  dangerous  weapon  into  the 
hands  of  these  five  men. 

That  we  may  not  legislate  in  the  Constitution  and  because  it  is  violative  of  a  funda- 
mental principle  of  government,  I  ask  that  this  section  may  be  stricken  from  the  report, 

Mr.  Hardy:  Mr.  Chairman  and  gentlemen  of  the  Committee,  I  am  very  much  aston- 
ished and  at  the  same  time  gratified  that  two  such  distinguished  gentlemen  as  the 
gentleman  from  Hanover  (Mr.  Carter)  and  the  gentleman  from  Fauquier  (Mr.  Hunton), 
in  all  of  their  grand  and  eloquent  efforts  before  us,  have  not  shown  at  all  any  reason 
for  our  not  taking  action  as  our  committee  suggested,  except  that  the  gentleman  from 
Fauquier  says  it  can  be  done  by  the  Legislature.  The  gentleman  from  Hanover  said 
that  no  other  Constitutional  Convention  has  ever  done  this  thing.  The  reason  why  no 
other  Constitutional  Convention  has  taken  action  in  this  matter  before  now  is  very 
obvious.  There  has  been  no  Constitutional  Convention  that  was  desirous  of  enacting 
measures  that  were  for  the  general  good  of  the  State  and  had  the  real  good  of  the  State 
at  heart  since  1850-'51,  and,  as  was  remarked  by  another  gentleman,  since  that  time  the 
conditions  existing  have  been  very  different  from  what  they  were  then,  and  there  is 
necessity  now  for  some  broad  and  deliberate  action  to  be  taken  in  regard  to  the  manage- 
ment of  our  penitentiary. 

Here  the  whole  matter  rests  within  the  power  of  a  board  of  five  men.  That  board 
is  not  to  be  appointed  by  the  Governor  alone.  The  gentleman  from  Fauquier  seems  to 
leave  out  and  forget  entirely  the  fact  that  it  is  to  be  appointed  with  the  approval  of  the 
Senate.  Then  who  is  to  take  part  in  the  appointment  of  the  board  that  is  to  have  the 
management  and  control  of  the  affairs  of  the  penitentiary?  It  is  out  of  the  Senate,  the 
highest  body  of  our  Legislature,  and  it  is  to  do  it  with  the  approval  of  the  Governor. 
After  that  board  has  been  appointed  we  will  take  it  for  granted  that  a  selection  has 
been  made  of  five  as  good  and  suitable  men  as  can  be  found.  What  can  a  Legislature  do 
except  to  act  through  a  committee  or  a  board,  and  how  is  the  Legislature  to  decide  what 
action  it  shall  take  except  upon  a  report  from  such  a  source?  This  is  to  be  a  board  ap- 
pointed by  the  Governor  and  the  Senate 

Mr.  Flood:  I  will  call  the  attention  of  the  gentleman  from  Lunenburg,  if  he  will 
permit  me,  to  the  fact  that  the  Senate  does  not  have  the  power  of  appointment  at  all, 
It  can  merely  reject  the  appointment  made  by  the  Governor,  and  the  Governor  can  go  or 
and  make  other  appointments,  and  keep  on  making  them  as  often  as  the  Senate  rejects 
them. 

Mr.  Hardy:    But  it  is  a  matter  in  the  control  of  the  Senate. 

Mr.  Flood:  It  is  virtually  not  in  the  control  of  the  Senate  at  all.  The  Senate  can 
merely  refuse  to  confirm  the  appointment,  and  it  has  nothing  to  do  with  making  the 
appointment. 

Mr.  Hardy:  Of  course,  if  the  Governor  makes  the  appointment  it  cannot  stand 
without  the  approval  of  the  Senate.  So  he  is  handicapped  and  checked  by  the  Senate, 
which  amounts  to  the  same  thing.  It  is  just  as  broad  as  it  is  long.  So  we  need  not  have 
any  uneasiness  in  regard  to  the  board  that  will  be  appointed  being  suitable  to  attend  to 
these  matters. 

Then  the  board  will  not  have  the  free  and  perfect  use  of  the  whole  net  proceeds  of 
the  penitentiary,  but  they  are  allowed,  as  it  is  specifically  stated  here,  to  use  those  funds 
for  a  certain  purpose,  a  purpose  the  gentleman  from  Appomattox  and  all  admit  the  neces- 
sity of,  sufficient  cell  room  for  health,  and  such  cell  room  as  shall  be  needed.   They  can- 
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not  appropriate  one  dollar  of  that  fund  for  any  other  purpose  under  this  Constitution. 

I  hope  that  all  gentlemen  will  see  the  necessity  of  this  provision  of  the  report  with 
the  exception  of  the  latter  clause  of  section  4,  and  I  have  not  gotten  to  that  yet.  The 
gentleman  from  Appomattox  has  taken  time  by  the  forelock,  and  has  already  made  a 
fine  argument  which  it  seemed  to  me  to  apply  entirely  to  the  latter  clause  of  section  4, 
beginning  at  the  seventh  line. 

Gentlemen,  1  wish  you  to  bear  in  mind  that  we  have  on  this  committee  that  has 
given  this  subject  such  careful  consideration  gentlemen  who  were  suited  for  the  work 
they  had  in  hand,  and  who  knew  what  they  were  about — the  gentleman  from  Wise  (Mr. 
Ayers),  the  gentleman  from  Charlotte  (Mr.  Eggleston),  the  gentleman  from  Norfolk 
county  (Mr.  Portlock),  and  the  gentleman  from  Richmond  (Mr.  Waddill).  This  matter 
has  attracted  their  attention  for  several  years  back,  and  they  gave  it  careful  considera- 
tion. I  do  not  believe  we  can  place  it  in  better  condition  than  has  been  done  in  this  re- 
port. 

Mr.  Brown:  Mr.  Chairman,  it  seems  to  me  that  there  is  another  question  involved 
in  the  motion  of  the  gentleman  from  Fauquier  (Mr.  Hunton)  to  strike  out  section  3  and 
that  is,  that  it  is  legislating  in  the  Constitution.  It  appears  to  me  the  real  question  here 
is  that  raised  by  the  gentleman  from  Appomattox  (Mr.  Flood),  that  in  the  Constitution 
we  are  giving  to  a  board  of  directors  the  absolute  right  for  all  time  to  control  the  net 
revenues  of  the  penitentiary.  I  understand  that  that  net  revenue  will  be  continued  for 
thirteen  or  fourteen  years  under  the  present  contract,  and  there  is  nothing  in  the  report 
of  the  committee  to  prevent  the  contract  from  being  at  any  time  continued  for  an  in- 
finite term  of  years. 

I  believe,  however,  the  proper  course  to  pursue  is  to  strike  out  section  3,  and  then 
we  have  in  section  4  all  that  is  necessary  for  the  control  of  this  matter  relating  to  the 
building  of  the  penitentiary.    The  first  part  of  section  4  reads  as  follows: 

The  General  Assembly  shall,  upon  the  application  of  the  board  of  directors  of  the 
penitentiary,  approved  by  the  Governor,  appropriate  such  sums  of  money,  in  addition 
to  the  net  receipts  derived  from  hire  of  convicts,  as  may  be  necessary  to  provide  and 
maintain  suitable  buildings  at  the  penitentiary,  branch  prisons,  and  prison  farms. 

It  seems  to  me  the  question  is  whether  there  shall  be  any  reserved  right  in  the  Legis- 
lature to  control  the  matter  as  to  how  much  appropriation  shall  be  made  by  this  board 
for  the  purpose  indicated.  I  think  it  is  eminently  proper  that  there  shall  be  in  the 
General  Assembly  the  right  to  oversee  and  direct  the  matter  of  such  an  appropriation. 

I  understand  that  the  General  Assembly,  in  the  opinion  of  gentlemen,  has  failed  in 
Its  duty  heretofore.  I  am  not  here  to  say  that  it  has  not  failed  in  its  duty.  I  believe 
that  it  has  failed  in  this  particular,  but  I  do  not  see  that  it  is  necessary  that  we  should 
place  in  the  Constitution  an  absolute  inhibition  upon  the  General  Assembly  of  Virginia 
from  having  anything  to  do  with  the  revenues  of  this  institution. 

I  hope  the  method  will  be  adopted  of  striking  out  section  3  and  adopting  section  4 
as  it  has  been  reported  by  the  committee. 

Mr.  Portlock:  Mr.  Chairman,  I  think  it  very  proper  that  this  question  of  legislat- 
ing in  the  Constitution  should  be  considered.  I  think  it  highly  important  that  as  much 
legislation  as  possible  should  be  provided  against  in  the  Constitution  of  this  State.  But, 
sir,  I  feel  somewhat  surprised,  not  to  say  cliagrined,  that  this  question  should  be  raised 
for  the  first  time  with  reference  to  a  report  which  has  only  for  its  object  the  humane  care 
of  the  fallen,  and  an  attempt  to  make  some  positive  provision  for  the  care  and  protection 
of  the  poor  unfortunates  of  this  State  in  its  asylums. 

I  agree  with  the  gentleman  from  Fauquier  (Mr.  Hunton),  that  we  should  provide 
as  far  as  possible  against  legislation.  But  I  do  not  agree  with  the  gentleman,  if  he 
meant  so  to  assert,  that  we  can  possibly  make  a  Constitution  without  legislating  in  that 
Constitution,  without  embodying  in  that  Constitution  either  positive  provisions  which 
the  Legislature  without  such  provisions  might  have  enacted,  or  without  providing  nega- 
tive provisions  which  circumscribe  the  Legislature  in  the  discharge  of  functions  which 
it  otherwise  might  discharge. 
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If  we  are  to  undertake,  Mr.  Chairman  and  gentlemen  of  the  Committee,  to  provide 
entirely  against  legislation,  as  claimed  by  the  gentleman  from  Fauquier  and  the  gentle- 
man from  Bedford  (Mr.  Brown),  then,  sir,  let  this  Convention  proceed  at  once  to  pro- 
claim all  of  its  work  performed  by  each  and  every  one  of  its  committees  as  absolutely 
null  and  void,  and  have  the  whole  matter  heretofore  considered  and  passed  upon  by  every 
committee  in  this  Convention  referred  back  to  those  committees  for  reconsideration  and 
report  to  this  body.  I  say  that  because,  Mr.  Chairman,  I  assert  that  no  report  has  been 
rendered  by  any  committee  which  does  not  embody  positive  provisions  in  the  Constitution 
which  might  have  been  treated  and  enacted  by  the  Legislature;  and  no  report  has  been 
rendered  here  which  does  not  put  prohibitions  upon  the  action  of  the  Legislature. 

Take  the  report  of  the  committee  of  which  the  distinguished  gentleman  from  Han- 
over (Mr.  Carter)  is  a  member.  There  are  positive  provisions  in  that  report,  and  I 
have  it  before  me,  which  might  have  been  made  by  the  Legislature,  without  any  attempt 
on  the  part  of  this  Convention  to  include  them  in  its  work.  As  gentlemen  well  know, 
and  as  all  well  know,  there  is  prohibition  after  prohibition,  negative  after  negative,  upon 
the  actions  of  the  Legislature. 

Why,  sir,  I  will  take  two  sections  of  that  report.  The  first  one  to  v/hich  I  refer  pre- 
scribes that  "the  General  Assembly  shall  not  make  any  appropriation  of  public  funds, 
of  personal  property,  nor  of  any  real  estate  to  any  church,  or  sectarian  society,,  asso- 
ciation, or  institution  of  any  kind  whatever."  Is  not  that  a  prohibition  upon  the  Legis- 
lature, upon  the  people  through  its  representative  in  the  Legislature,  to  handle  and  ap- 
propriate the  funds  of  the  State  and  of  the  people?    Is  not  that  a  negative  prohibition? 

Then  take  the  following  section,  which,  sir,  is  a  positive  prohibition,  and  which 
could  readily  have  been  dispensed  with — far  more  readily  than  the  provision  embodied 
in  section  3  of  this  report,  because  under  this  section  the  Legislature  would  undoubtedly 
have  the  right  to  do  what  this  report  of  the  committee  on  the  Legislative  Department 
has  provided.    That  provision  is  as  follows: 

The  General  Assembly  shall,  at  each  regular  session  thereof,  appoint  a  standing 
committee  consisting  of  two  members  of  the  Senate  and  three  members  of  the  House 
of  Delegates,  which  said  committee  shall  be  known  as  the  Auditing  Committee,  and 
which  shall  annually,  or  oftener,  in  their  discretion,  examine  the  books  and  accounts  of 
the  First  and  Second  Auditor. 

Mr.  Chairman,  if  the  gentleman  from  Fauquier  is  right  in  his  assertion,  and  to  a 
certain  extent  he  is,  that  no  provision  should  be  embodied  in  the  Constitution  which 
could  be  enacted  by  the  Legislature,  then  I  ask  where  was  the  necessity  of  appointing 
this  Auditing  Committee?  Why  could  not  the  Legislature  have  done  it?  Unquestion- 
ably it  could  have  done  so,  and  it  it  could,  then  the  gentleman  from  Hanover  has  himself 
returned  a  report  here  which  embodies  the  very  thing  which  he  now  condemns,  that  is 
to  say,  legislation  by  this  Convention. 

I  say,  Mr.  Chairman,  that  it  is  almost  impossible,  either  from  a  positive  or  a  nega- 
tive point  of  view,  to  proceed  to  enact  and  to  frame  a  Constitution  here  which  shall  not 
to  some  extent  embody  legislation.  That  being  true,  why  should  they  take  the  report 
of  this  committee  as  the  first  instance  in  which  they  proceed  to  make  this  tirade  upon 
the  provisions  which  they  say  are  embodied  in  this  report,  and  which  they  say  amount 
to  legislation? 

I  say,  sir,  if  there  is  any  subject  with  which  this  Convention  could  deal  and  which 
it  should  fix  permanently  and  beyond  all  possibility  of  repeal  by  the  turn  of  politics  or 
change  of  personnel  of  a  Legislature,  it  is  an  enactment  in  this  Constitution  providing 
for  the  proper  and  humane  care  of  the  prisoners,  as  also  of  the  inmates  of  the  various 
public  hospitals  in  this  State.  That  being  true,  Mr.  Chairman,  then  why  not  provide  now 
for  a  provision  in  the  Constitution  which  shall  give  us  hereafter  what  we  have  never 
had  heretofore,  what  has  never  been  heretofore  given  us,  in  the  penitentiary,  that  is  to 
say,  the  commonest  care  and  protection  of  the  criminals  incarcerated  there  from  disease 
and  the  horrible  conditions  to  which  they  are  subjected? 

Sir,  if  there  is  any  provision  which  should  go  into  this  Constitution,  it  is  a  pro- 
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vision  relating  to  a  condition  of  affairs  existing  to-day  in  Virginia  within  sight,  sir,  of  this 
Capitol,  which  is  second  only  to  the  Black  Hole  of  Calcutta. 

Now,  sir,  if  we  must  legislate,  and  we  have  legislated  with  reference  to  every  pro- 
vision of  the  Constitution  we  are  now  attempting  to  frame,  then  why  not  legislate  here 
in  the  interest  of  humanity?  What  higher  act  of  legislation  could  we  he  called  upon  ta 
perform  in  this  body,  or  in  any  other  body,  than  the  legislation  which  this  report  con- 
templates, if  it  be  legislation? 

I  say,  sir,  I  have  no  fear  that,  if  this  provision  is  adopted,  a  board  of  five  men  will 
be  appointed  who,  acting  with  the  Governor,  will  do  all  the  horrible  things  which  are 
contemplated  in  the  remarks  of  the  gentleman  from  Appomattox  (Mr.  Flood).  He 
seems  to  be  laboring  under  the  impression  that  this  board  and  the  Governor  would  pro- 
ceed to  proA'ide  for  these  prisoners  magnificent  apartments  and  dining  rooms  and  steel 
kitchens,  etc.  Why,  sir,  I  am  sure  that  such  a  board  would  be  much  more  sensible  and 
practicable  than  this  in  the  proper  discharge  of  their  duties.  All  that  we  ask  for  here 
is  air  space.  All  we  ask  for  here  is  breathing  room.  All  we  seek  for  in  this  report  is 
that  these  people  shall  not  be  treated  worse  than  brutes.  T\Tiere  is  any  man  who  would 
subject  any  animal  on  his  farm  or  in  his  keeping  to  such  treatment  as  these  poor  crim- 
inals are  subjected  to  in  the  penitentiary  to-day? 

I  have  no  doubt,  sir,  that  this  committee,  in  the  performance  of  its  duty,  will  dis- 
charge that  duty  with  honesty,  and  sincerity  and  with  good  judgment.  Therefore,  1 
feel  that  the  great  principle  involved,  as  enunciated  by  the  gentleman  from  Appomattox, 
is  not  to  be  so  much  dreaded  as  the  gentleman  seems  to  think.  I  am  sure  he  is  indulg- 
ing in  fancied  troubles  such  as  will  never  arise, 

I  was  utterly  amazed,  sir,  in  view  of  the  objects  of  this  report,  in  view  of  the  fact 
that  this  report  tends  to  preserve  the  health  and  vitality  of  these  criminals  and  to  uplift 
the  fallen  and  to  place  them  at  least  in  the  scale  of  human  beings  that  such  a  report^ 
based  upon  the  "nighest  sentiments  of  humanitj^,  shotild  have  been  met  with  the  crushing 
and  astounding  proposition  of  the  gentleman  from  Hanover  that  the  whole  thing  be 
swept  aside  as  of  no  importance. 

The  gentleman  from  Hanover  says  that  this  provision  will  take  away  from  the 
people  the  legislative  control  of  the  revenues  of  this  State.  Sir,  the  report  of  the  gentle- 
man from  Hanover,  from  beginning  to  end,  looks  either  to  giving  to  the  Legislature  con- 
trol of  the  revenues  of  the  State,  or  taking  it  away;  and  it  takes  away  from  that  Legisla- 
ture far  more  than  it  gives,  in  that  direction.  I  was  utterly  amazed  that  the  gentleman 
should  so  far  forget  the  objects  and  purposes  of  his  own  report  as  to  condemn,  in  this 
section,  the  provision  which  takes  away  also,  as  he  has  done,  the  control  by  the  Legisla- 
ture of  the  public  funds  of  the  State. 

I  think,  Mr.  Chairman,  that  this  profusion  is  a  most  proper  one,  a  humane  one;  and 
I  would  make  positive  this  provision,  because  in  the  absence  of  such  a  provision  in  the 
past  we  have  found  ourselves  in  the  worst  condition  imaginable — a  condition  which,  as 
1  have  said  before,  is  simply  a  disgrace  to  the  State  of  Virginia. 

If  that  be  true,  Mr.  Chairman,  let  us  embody  a  provision  in  our  Constitution  which 
will  relieve  us  of  this  state  of  affairs,  and  which  will  put  these  prisoners  at  least  on  a  par 
with  the  lowest  brutes  in  respect  to  their  care  and  treatment. 

I  beseech  you  gentlemen  to  sustain  the  report  of  the  committee  as  to  the  section 
now  under  consideration. 

Mr.  Keezell:  Mr.  Chairman,  I  think  the  report  of  the  committee  would  be  very 
much  simplified,  and  it  would  render  it  unnecessary  to  go  into  all  of  the  detail  that  it 
does  in  its  third  and  fourth  sections,  if  a  substitute  I  propose  to  offer  for  these  sections 
were  adopted. 

The  General  Assembly  shall  appropriate  such  sums  of  money  as  may  be  necessary 
to  provide  and  maintain  buildings  with  sufiicient  air-space  at  the  penitentiary,  branch 
prisons,  and  prison  farms,  and  suitable  for  the  proper  care  and  safe  keeping  of  the 
prison  population. 

The  reason  I  offer  this  proposition,  Mr.  Chairman,  is  that  I  am  not  in  favor  of  the 
proposition  which  undertakes  for  all  time  to  appropriate  the  net  revenues  of  the  peni- 
tentiary and  put  them  beyond  the  control  of  the  Legislature  and  into  the  hands  of  the 
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Board  of  Directors  of  the  penitentiary.  That  is  the  reason  why  I  object  to  the  third 
section. 

I  am  as  much  in  favor  as  any  gentleman  upon  this  floor  of  providing  sufficient  air 
space  and  sufficient  buildings  for  the  humane  and  proper  treatment  of  these  unfortunates 
confined  at  the  penitentiary.  I  think,  Mr.  Chairman,  I  may  say  in  this  connection  that  I 
probably  know  as  much  about  the  condition  of  that  penitentiary  as  any  other  gentleman 
upon  this  floor.  As  a  member  of  the  Senate  of  Virginia,  I  have  been  a  member  of  the 
Committee  of  Public  Institutions  and  Education  during  my  whole  service  there.  I  was 
chairman  of  the  sub-committee  that  had  the  matter  of  the  penitentiary  specially  in  their 
charge,  and  along  with  Senator  Morris,  of  Albemarle,  and  Senator  Eggleston,  of  Char- 
lotte, I  made  the  report  to  the  Senate  of  Virginia  upon  which  appropriations  have  twice 
been  voted  by  that  body  providing  for  additional  buildings  at  that  institution. 

I,  too,  have  visited  that  institution  at  a  time  when  most  persons  do  not  go  there — 
at  night — to  see  the  prisoners  confined  in  those  cells,  and  to  get  personal  knowledge  ol 
the  conditions  which  exist  there,  and  I  am  prepared  to  go  as  far  as  any  man  upon  this 
floor  in  advocacy  of  some  amelioration  of  the  conditions  which  exist  there.  There  ought 
unquestionably  to  be  some  change  there.  There  ought  to  be  more  cell  room  provided. 
These  prisoners  ought  not  to  be  confined  as  they  are  and  subjected  to  such  indignities  and 
such  a  condition  of  affairs  as  it  is  not  proper  to  discuss  before  any  audience  like  this. 

Now,  Mr.  Chairman,  I  am  opposed  to  another  provision  of  this  report.  That  is  the 
provision  in  section  4  which  authorizes  the  directors  of  the  penitentiary  to  borrow 
money  for  this  purpose.  Any  such  provision  as  that  is  absolutely  unnecessary,  and  I 
think  I  can  show  you  that  it  is,  if  I  refer  just  for  a  moment  to  the  present  condition 
of  the  State  Treasury.  As  I  say,  this  section  takes  away  the  control  of  these  matters 
from  the  General  Assembly.  It  authorizes  the  Board  of  Directors,  as  I  understand,  to 
borrow  the  money  on  the  credit  of  the  Commonwealth. 

I  do  not  think  we  ought  to  take  control  of  this  matter  away  from  the  General  As- 
sembly and  confer  the  right  to  borrow  money  on  any  one.  There  is  no  earthly  necessity 
for  the  borrowing  of  any  money.  1  have  before  me  a  statement  from  the  Auditor  of 
Public  Accounts,  which  shows  that  on  the  first  day  of  October  there  was  in  the  Treasury 
of  Virginia  a  balance  of$826,597.06. 

On  the  first  day  of  October,  the  end  of  the  fiscal  year,  there  was  $826,597.06  on  hand; 
and  if  we  review  the  finances  of  the  State  for  the  last  four  years  we  find  this  condition 
of  affairs  existing:  We  find  that,  taking  the  surplus  or  the  balance  on  hand  for  the 
fiscal  year  ending  the  first  of  October,  1898,  there  was  $223,423.63  on  hand  as  a  balance. 
That  year  there  was  a  cash  surplus,  over  and  above  all  the  expenses  of  the  State,  of 
$30,152.32.  We  come  along  down  to  the  first  day  of  October,  1899,  and  we  find  a  balance 
on  hand  of  $587,392.20.  That  year  there  was  a  surplus,  over  and  above  the  expenses  of 
the  State,  of  $363,973.57,  which  was  carried  to  the  next  year,  and  an  additional  surplus, 
which  was  used  in  the  purchase  of  bonds,  to  the  extent  of  $100,000. 

Mr.  Waddill:  I  should  like  to  ask  if  it  is  not  a  fact  that,  notwithstanding  all  those 
balances  to  which  you  refer,  the  General  Assembly  has  failed  to  provide  sufficient  cell 
space  and  air  space  at  the  penitentiary? 

Mr.  Keezell:  I  am  coming  to  that  now,  in  just  a  moment.  On  the  first  day  of 
October,  1900,  there  was  on  hand  $791,321.84.  That  year  there  was  a  cash  surplus  car- 
ried to  the  State  credit  of  $203,924.64  and  an  additional  surplus  used  in  the  purchase 
of  another  $100,000  of  our  bonds. 

On  the  first  day  of  October,  1901,  as  I  said  before,  there  was  $826,597.06  on  hand  to 
the  credit  of  the  Commonwealth,  and  during  that  year,  although  there  is  apparently  a 
cash  surplus  of  only  $35,275.22,  $300,000  of  your  State  bonds  were  purchased  out  of  the 
surplus,  and  in  addition  to  that  you  paid  the  expenses  of  an  extra  session  of  the  Legisla- 
ture and  paid  the  expenses  of  this  Constitutional  Convention  up  to  the  first  day  of 
October.  And  yet  there  is  an  increase  of  $35,275.22  in  cash  and  $300,000  of  your  securi- 
ties purchased  on  the  first  day  of  last  October,  in  addition  to  what  you  had  on  the  first 
day  of  the  former  October.  I  say  with  such  a  condition  of  affairs  existing  in  Virginia 
Jthere  is  no  possible  excuse  for  authorizing  the  board  of  directors  of  this  institution  to 
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create  a  further  bonded  indebtedness.  I  am  therefore  opposed  to  thai  proposition,  be- 
cause there  has  not  been  a  year  in  the  last  three  -^hen  the  General  Assembly  could  not 
have  appropriated  out  of  its  surplus  revenues  enough  money  to  have  provided  much 
more  than  the  buildings  needed  at  that  institution.  I  think  it  would  be  a  mistake  for 
us  to  undertake  to  put  in  this  Constittition  any  provision  authorizing  the  creation  of  any 
further  bonded  indebtedness  by  this  State. 

Now  as  to  the  duties  of  the  Legislature.  I  have  no  objection  to  your  putting  such  a 
provision  in  here  as  shall  make  it  mandatory  upon  the  Legislature  to  make  the  proper 
appropriation.  Twice  has  the  Senate  of  Virginia  passed  a  bill  providing  for  a  proper 
increase  of  the  facilities  at  that  institution.  Twice  has  that  bill  been  defeated  because 
it  failed  to  pass  the  House  of  Delegates  of  Virginia.  I  have  no  objection  whatever  to  a 
profusion  which  shall  make  it  mandatory  upon  the  General  Assembly  to  make  proper 
provision  for  such  buildings  as  there  ought  to  be  in  order  to  provide  sufficient  cell  room 
and  to  make  all  such  provisions  as  are  necessary  to  ameliorate  the  conditions  at  that 
institution.  But  I  do  not  think  we  ought  to  undertake  to  go  into  the  details  of  it.  I  am 
in  favor  of  leaving  that  matter  to  the  General  Assembly,  and  the  board  of  directors  will 
be  directed  what  to  do  by  it. 

I  am  opposed  particularly  to  that  section  which  undertakes  by  a  constitutional  pro- 
vision to  give  into  the  hands  of  the  board  of  directors  for  all  time  the  distribution  and 
the  absolute  control  of  the  net  proceeds  of  the  penitentiary,  which  ought  to  go  into 
the  public  treasury.  This  has  in  a  number  of  years  amounted  to  a  considerable  sum,  and 
should  be  controlled  by  the  General  Assembly. 

There  was  a  provision  in  the  bill  passed  by  the  Senate,  if  I  remember  correctly, 
which  authorized  the  use  of  the  net  proceeds  for  building  purposes  for  a  limited  period. 
But  I  am  opposed  to  providing  in  the  Constittition  that  so  long  as  this  Constitution  shall 
exist  that  ftmd  shall  be  in  the  control  of  the  board  of  directors  of  the  penitentiary  and 
out  of  the  control  of  the  people,  through  their  legislative  assembly. 

iMr.  Vise:  ]\Ir.  Chairman,  after  this  qtiestion  has  been  so  fully  discussed.  I  have 
some  hesitation  in  obtruding  myself  on  the  attention  of  the  Committee.  But  I  do  not 
want  this  question  to  pass  without  at  least  expressing  my  opinion. 

I  agree  entirely  with  the  gentleman  from  Hanover  O.It.  Carter^.  There  is  not  a 
line,  there  is  not  a  syllable,  in  this  report  that  ought  to  be  put  into  the  Constitution  of 
Virginia.  There  is  no  precedent  for  such  action.  If.  however,  we  propose  to  usurp — I 
call  it  usurpation — the  jurisdiction  of  a  legislative  assembly,  this  clause  certainly  in  my 
opinion  ought  not  to  be  placed  in  the  Constitution  of  our  State. 

I  agree  with  the  gentleman  from  Fauquier  (Mr.  Hunton).  It  is  the  most  vicious 
provision  that  has  yet  in  my  opinion  been  proposed  to  the  Convention,  The  gentleman 
from  Norfolk  county  (Mr.  Portlock)  says  it  is  true  it  is  legislation,  but  that  we  have 
been  legislating  before.  Yes,  I  tell  the  gentleman  from  Norfolk  county,  but  if  we  pro- 
ceed in  the  future  as  vre  have  in  the  past  the  Constitution  which  we  shall  frame  will 
not  receive  the  approval  of  the  people  of  Virginia,  and  it  will  never  be  the  Constitution 
of  Virginia  unless  proclaimed. 

Mr.  Portlock:  Do  you  mean  to  say  that  you  would  undertake  to  define  the  line 
between  what  should  be  the  Constitution  purely  and  simply  and  what  might  be  legisla- 
tion embodied  in  that  Constitution? 

Mr.  Vise:  I  am  not  going  to  undertake  to  define  the  line,  but  this  is  so  palpably  a 
matter  for  legislation  that  I  am  surprised  that  an  intelligent  gentleman  like  the  delegate 
from  Norfolk  county  is  advocating  such  a  trespass. 

Let  us  read  this  section  and  see  what  it  is.  I  call  the  attention  of  gentlemen  to  its 
language,  what  it  is  proposed  that  we  shall  write  into  the  Constitution  of  this  State: 

The  board  of  directors  

A  board  consisting  of  five  members,  appointed  by  the  Governor  of  Virginia  and 
holding  office  for  a  term  of  five  years  

The  board  of  directors  shall  provide  cells  at  the  penitentiary  with  sufficient  air 
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space  and  ventilation  to  maintain  health,  together  with  all  additional  buildings  neces- 
sary for  that  purpose. 

There  is  no  limitation  upon  their  discretion  to  erect  buildings;  there  is  no  power 
reserved  to  stop  them. 

For  which  it  • 

The  board  ■ 

May,  with  the  approval  of  the  Governor  

Without  any  action  on  the  part  of  the  General  Assembly,  which  is  the  representative 
of  the"  people  of  this  Commonwealth  

Expend  all  of  the  receipts  derived  from  hire  of  convicts,  after  deducting  expenses 
and  maintenance  of  the  penitentiary,  branch  prisons,  and  prison  farms. 

They  may  control  the  revenues  of  this  Commonwealth  for  an  unlimited  period  of 
time. 

Now,  the  gentleman  from  Norfolk  county  asks  me  if  I  define  the  line  between  con- 
stitutional provisions  and  legislation.  We  want  no  definition  to  tell  us  that  that  crosses 
the  line.  He  and  those  who  are  associated  with  him  in  the  support  of  this  proposition 
propose  to  put  into  the  hands  of  a  board  of  five  men,  appointed  by  the  Governor  of  Vir- 
ginia, the  power  and  the  right  to  control  and  appropriate  the  revenues  of  the  Common- 
wealth for  an  unlimited  period  of  time.  I  say,  sir,  there  is  no  precedent  for  such  a 
proposition,  and  if  the  Convention  proceed  on  this  line  their  Constitution  will  be  repu- 
diated, as  it  ought  to  be,  by  the  people  of  the  Commonwealth. 

Mr.  Dunaway:  Mr.  President,  I  shall  detain  the  members  of  the  Committee  for 
only  a  few  moments.  I  shall  support  most  heartily  the  substitute  offered  by  the  gentle- 
man from  Rockingham.  I  shall  do  so  because  I  am  opposed  to  putting  legislative  powers 
in  the  hands  of  this  board,  and  I  shall  not  discuss  that  because  sufficient  time  has 
already  been  taken. 

But  there  is  one  serious  objection  in  section  4  to  which  attention  does  not  seem  to 
me  to  have  yet  been  called.  Not  only  does  this  report  put  legislative  power  and  the 
right  to  expend  the  money  of  the  people  in  the  hands  of  a  board,  taking  it  away  from 
the  General  Assembly  of  Virginia,  but  it  goes  further  than  that.  It  places  the  General 
Assembly  of  Virginia  in  the  power  of  a  board  appointed  by  the  Governor. 

The  General  Assembly  shall,  upon  the  application  of  the  board  of  directors  of  the 
penitentiary,  approved  by  the  Governor,  appp©priate  such  sums  of  money. 

It  places  the  Legislature  of  Virginia  under  control  of  the  board,  so  that  when  the 
board  says  that  the  Legislature  shall  appropriate  money,  then  the  Legislature  of  Vir- 
ginia is  constrained  to  appropriate  that  money.  It  takes  away  the  freedom  of  thought, 
the  freedom  of  action  from  the  General  Assembly  of  Virginia. 

Now,  I  shall  not  go  so  far  as  some  gentlemen  upon  the  floor  in  opposition  to  this 
report,  but  I  do  desire  to  have  both  sections  3  and  4  stricken  from  the  report,  and  to 
have,  in  place  of  both,  what  it  seems  to  me  ought  to  satisfy  the  gentlemen  who  com- 
pose this  Committee  and  all  the  gentlemen  who  have  urged  the  motives  of  humanity,  a 
provision  making  it  mandatory  upon  the  General  Assembly  of  Virginia,  as  the  substitute 
which  has  been  offered  or  will  be  offered  at  the  proper  time  provides,  by  the  mandate 
of  this  Constitution,  to  remedy  the  evil  and  to  supply  suitable  cell  room  and  other  build- 
ings for  the  inmates  of  that  prison. 

I  merely  wanted  that  much  time,  Mr.  Chairman,  to  define  my  position.  I  shall, 
therefore,  vote  to  strike  out  both  sections  3  and  4  and  place  this  whole  matter  where 
It  does  belong  and  where  alone  it  belongs,  in  the  power  and  wisdom  of  the  General 
Assembly  of  Virginia,  only  making  this  difference  from  the  existing  state  of  things,  that 
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whereas  now  the  General  Assembly  of  Virginia  may  appropriate  money,  here  is  a  com- 
mand, a  constitutional  command,  that  they  shall  provide  the  remedy  which  is  so  much 
desired,  not  only  hy  the  gentlemen  of  the  Committee,  but  by  all  the  people  of  Virginia. 

On  motion  of  'Mr.  Ayers,  the  Committee  rose.  The  President  resumed  the  chair. 
Whereupon  the  Convention  adjourned  until  to-morrow,  Wednesday,  November  27,  1901, 
at  10  o'clock  A.  M. 


WEDNESDAY,  November  27,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 
Prayer  by  Rev.  Richard  Mcllwaine,  D.  D. 

A  resolution  was  introduced  by  Mr.  Moncure  relating  to  the  Elective  Franchise. 

On  motion  of  Mr.  Ayers  the  Convention  resolved  itself  into  Committee  of  the  Whole 
for  the  further  consideration  of  the  report  of  the  Committee  on  Public  Institutions  and 
Prisons,  Mr.  Barbour  in  the  chair. 

The  Chairman:  The  question  before  the  Committee  is  on  agreeing  to  the  motion 
of  the  gentleman  from  Fauquier  (Mr.  Hunton)  to  strike  out  section  3. 

Mr.  Ayers:  I  desire  to  present  a  substitute  for  that  section  which  the  committee 
has  agreed  upon. 

The  Secretary  read  as  follows: 

The  board  of  directors  shall  provide  cells  at  the  penitentiary  with  sufficient  air 
space  and  ventilation  to  maintain  health,  together  with  all  additional  buildings  required 
for  that  purpose,  for  which  it  may,  subject  to  such  rules  and  regulations  as  the  General 
Assembly  may  by  law  prescribe,  and  v/ith  the  approval  of  the  Governor,  expend  such 
portion  of  the  receipts  derived  from  hire  of  ODm-icts,  after  deducting  expenses  and 
maintenance  of  the  penitentiary,  branch  pfisong^  and  prison  farms,  as  maj^  be  necessary. 

Mr.  Ayers:  Mr.  Chairman,  I  will  state  to  the  Committee  that  the  changes  in  this 
section  are  to  insert  "subject  to  such  rules  and  regulations  as  the  General  Assembly 
may  prescribe"  so  that  the  expenditure  of  the  money  shall  be  subject  to  such  rules  and 
regulations  as  the  General  Assembly  may  provide.  And  where  the  section  gives  power  to 
expend  all  of  the  receipts  derived  from  hire  of  convicts,  the  amendment  is  to  "expend 
such  portion  of  the  receipts  derived  from  hire  of  convicts,  after  deducting  expenses  and 
maintenance  of  tbe  penitentiary,  branch  prisons  and  prison  farms,  as  may  be  necessary." 

That  places  the  whole  question  within  the  power  of  the  General  Assembly  to  deter- 
mine upon  what  basis  the  money  shall  be  used,  what  buildings  shall  be  provided,  the 
number  of  cells,  and  the  number  of  inmates  to  a  cell. 

Now,  Mr.  Chairman,  I  do  not  intend  to  take  up  the  time  of  the  Committee  in  further 
discussion  of  this  question.  I  believe  when  a  question  is  presented  to  the  Committee 
they  are  capable,  without  extended  discussion,  of  voting  intelligently  upon  it.  I  only 
want  to  say  that  if  they  will  pay  attention  to  the  beginning  of  this  section  they  will  find 
that  this  money  is  not  to  be  expended  for  the  general  purposes  of  the  penitentiary  at  all. 
"The  Board  of  Directors  shall  provide  cells  at  the  penitentiary  with  sufficient  air  space 
and  ventilation  to  maintain  health,  together  with  all  additional  buildings  required  for 
that  purpose."    They  must  have  the  buildings  within  which  to  erect  the  cells. 

Now,  for  that  purpose,  and  that  purpose  alone,  the  Penitentiary  Board  are  author- 
ized to  use,  subject  to  such  rules  and  regulations  as  the  General  Assembly  may  prescribe, 
such  portions  of  the  net  proceeds  from  the  penitentiary  as  may  be  necessary.  It  simply 
announces  the  principle  that  there  shall  never  again  be  paid  into  the  treasury,  there  to 
remain,  one  dollar  of  the  profits  derived  from  the  operation  of  the  prison,  so  long  as  the 
cells  are  crowded  to  the  extent  they  are  now  and  to  an  extent  to  endanger  life.  That  is 
the  extent  of  the  stibstitute,  and  1  believe  it  is  a  provision  that  should  not  be  temporary, 
but  which  should  remain  as  a  cardinal  rule  for  the  guidance  of  the  board  and  of  the  Gen- 
eral Assembly  in  the  management  of  this  institution. 

I  see  no  reason  whj*  there  should  be  any  limitation  further  than  that  the  General 
Assembly  shall  prescribe.    They  may  prescribe  the  number  of  cells  which  shall  be  pro- 
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vided,  the  size  of  the  cells,  the  number  of  convicts  that  shall  be  confined  in  each  cell, 
and  in  that  way  absolutely  control  the  expenditure  of  the  money. 

Mr.  Turnbull:  Mr.  Chairman,  i  am  opposed  to  the  substitute  for  the  very  same  rea- 
son that  I  would  be  opposed  to  the  section  as  it  is  at  present,  because  it  gives  this  board 
the  right  to  expend  money  without  consulting  the  members  of  the  Legislature. 

Mr.  Ayers:  I  desire  to  suggest  to  him  that  the  board  to-day,  without  consulting 
any  one,  expends  more  than  $100,000.  It  expends  all  the  money  that  is  paid  into  the 
Treasury  from  the  penitentiary.  It  is  drawn  upon  its  warrants  without  the  approval 
of  any  one,  and  it  is  to-day  expending  more  than  a  hundred  thousand  dollars,  probably 
$125,000  each  year.    It  has  full  power  over  it,  and  is  doing  it  very  wisely. 

Mr.  Turnbull :  That  may  all  be  true,  Mr.  Chairman,  but  that  does  not  give  the  board 
the  right  to  expend  the  excess  of  the  receipts  of  the  penitentiary  beyond  the  expenses  of 
the  penitentiary,  and  I  am  opposed  to  any  further  power  in  this  direction  being  given  to 
them,,  as  was  done  by  the  report  itself,  according  to  the  third  section,  as  well  as  by  the 
substitute  offered  by  the  chairman  of  the  committee. 

I  therefore  move  to  amend  section  3,  line  5,  by  striking  out  the  word  "Governor" 
and  inserting  the  words  "General  Assembly,"  so  that  it  will  read  "with  the  approval  of 
the  General  Assembly"  they  may  expend,  etc. 

Now,  that  puts  it,  in  my  judgment,  in  the  shape  in  which  it  ought  to  be,  because  the 
Governor  appoints  the  board,  and  they  ought  to  have  the  right  to  expend  this  money, 
with  the  approval  of  the  General  Assembly,  in  reference  to  the  buildings  at  the  peni- 
tentiary. Then  the  General  Assembly  will  have  the  right  to  decide  the  question  as  to 
how  much  money  shall  be  appropriated,  and  whether  it  is  necessary  to  have  any  of 
these  buildings  erected.  In  line  5  I  would  strike  out  "Governor"  and  insert  "General 
Assembly,"  That  will  put  it  in  such  shape,  Mr.  Chairman,  that  these  expenditures  in 
reference  to  the  buildings  at  the  penitentiary  can  be  made  only  with  the  approval  of  the 
General  Assembly;  and  then  in  the  next  section  it  is  provided  that  the  Legislature  may 
expend  such  other  money  as  it  may  think  proper.  If  the  receipts  of  the  penitentiary  in 
excess  of  the  expenditures  are  not  sufficient,  it  gives  the  Legislature  the  right  to  expend 
other  sums,  if  they  think  proper  so  to  do. 

I  think  that  puts  the  matter  in  the  proper  shape,  and  I  hope  it  will  be  the  pleasure 
of  the  Committee  to  adopt  the  amendment. 

Mr.  Ayers:  Mr.  Chairman,  the  amendment  of  the  gentleman  from  Brunswick  draws 
the  issue  sharply  and  distinctly.  It  is  whether  the  Committee  intends  to  leave  this 
whole  question  where  it  has  been  for  the  last  ten  years,  for  the  General  Assembly  to 
make  an  appropriation  or  to  authorize  the  use  of  the  net  receipts  as  it  pleases.  I  am. 
very  glad  that  the  issue  is  drawn,  because  it  is  for  the  Committee  to  determine  nov/ 
whether  the  receipts  to  the  extent  necessary  to  maintain  the  health  of  the  institution 
shall  be  set  apart  for  that  purpose  under  such  rules  and  regulations  as  the  General 
Assembly  may  prescribe,  subject  to  the  approval  of  the  Governor.  The  section  sets 
aside  whatever  net  revenues  may  be  derived  from  the  hire  of  convicts  there  for  this  pur- 
pose, subject  not  to  the  approval,  but  to  such  rules  and  regulations  as  the  General 
Assembly  may  prescribe  in  the  expenditure  of  this  fund,  which  must  be  in  addition 
expended  with  the  approval  of  the  Governor. 

Therefore  the  issue  is  presented  sharp  and  distinct  as  to  whether  we  shall  leave 
this  whole  question  where  it  has  rested,  where  the  General  Assembly  have  failed  tx) 
give  necessary  attention  to  it  for  six  years  past,  resulting  in  the  condition  which  now 
exists  at  the  penitentiary. 

I  do  not  desire  to  further  discuss  the  question.  I  hope  the  amendment  of  the  gen- 
tleman from  Brunswick  will  not  prevail. 

Mr.  Walker:  Mr.  Chairm.an,  I  dislike  very  much  to  dissent  from,  the  conclusions  of 
the  committee  on  this  matter;  I  have  great  respect  for  the  committee  and  for  their 
judgment;  but  the  substitute  which  has  been  offered  this  morning  is  open  to  serious 
objections,  as  I  understand  it. 

I  am  heartily  in  sympathy  with  the  desire  of  the  committee  that  the  penitentiary 
shall  be  enlarged  and  that  proper  and  suitable  arrangements  shall  be  made  for  the  care 
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and  accommodation  of  the  convicts  who  are  incarcerated  there.  When  in  the  Legisla- 
ture I  voted,  whenever  I  had  an  opportunity-  to  do  it,  for  everj-  bill  which  was  offered 
looking  towards  that  ends.  At  the  last  session  of  the  General  Assembly  the  Senate 
passed  a  bill  providing  for  an  appropriation  of  $175,000  for  this  purpose.  The  gentle- 
man from  Appomattox  Olv.  Flood)  stated  yesterday  that  the  amount  was  §100,000.  I 
think  he  vras  mistaken. 

Mr.  Flood:  I  beg  pardon;  I  stated  that  at  the  session  of  1897-'98 — four  years  ago — « 
the  amount  of  $100,000  was  appropriated  for  this  purpose  by  the  Senate. 

Mr.  Walker:  The  bill  which  was  passed  by  the  Senate  at  the  last  session  provided 
for  an  appropriation  of  $175,000.  The  substitute  which  is  proposed  by  the  committee 
this  morning  provides  that  the  board  of  directors  shall  have  the  authority,  under  such 
rules  and  regulations  as  may  be  adopted  by  the  General  Assembly,  to  expend  the  net 
amount,  after  the  payment  of  the  expenses  of  the  institution,  which  is  derived  from  the 
profits  of  the  penitentiary,  for  the  purpose  of  making  an  enlargement  of  the  building, 
and  providing  the  necessary  accommodations  there. 

I  think  the  penitentiary  ought  to  be  enlarged,  and  I  think  it  ought  to  be  enlarged 
at  once.  It  is  perfectly  evident  that  the  amount  which  may  be  received  in  any  one  year 
would  not  be  sufficient  to  do  that  work.  I  understand  the  committee  intend  to  supple- 
ment that  lack  by  the  provisions  of  section  4,  which  would  authorize  them  to  borrow 
money  in  order  to  make  the  enlargements  which  are  needed  at  the  penitentiary.  I  do 
not  see  any  necessity  for  that.  If  there  is  enough  money  in  the  State  Treasury  to  justify 
an  immediate  appropriation  sufficient  to  make  that  enlargement,  I  think  the  Legislature 
ought  to  be  required  to  make  the  appropriation. 

I  am  heartily  in  sympathy  with  the  amendment  which  was  proposed  by  the  gentle- 
man from  Rockingham  (Mr.  Keezell)  yesterday,  which  would  require  the  Legislature  to 
make  an  appropriation  necessary  for  the  enlargement  of  those  buildings.  It  will  not 
leave  the  matter  in  the  same  situation  in  which  it  has  been  for  the  last  six  years  since 
this  question  has  been  agitated,  but  will  make  it  mandatory  on  the  General  Assembly  to 
appropriate  the  amount  necessary  for  that  purpose,  and  it  will  avoid  the  necessity  whicH 
would  exist,  if  this  substitute  was  adopted,  of  empowering  the  board  of  directors  to  bor- 
row money  in  order  to  supplement  the  amount  which  will  be  derived  from  the  receipts 
at  the  penitentiary. 

I  think  there  can  be  no  doubt  that  if  the  amendment  of  the  gentleman  from  Rock- 
ingham is  adopted  the  Legislature  at  its  next  session  will  make  the  necessary  appropria- 
tion. For  my  part,  I  agree  with  him;  if  anybody  can  tell  as  to  what  that  amount  should 
be,  without  an  investigation  such  as  the  General  Assembly  ought  to  make,  I  for  one 
would  have  no  objection  to  placing  the  amount  in  the  Constitution  which  the  Legislature 
shall  be  required  to  appropriate. 

The  General  Assembly  appointed  a  joint  committee  at  its  last  session  to  investigate 
matters  concerning  the  penitentiary  and  the  needs  of  improvement  there,  and  to  make 
a  report  to  the  next  General  Assembly.  That  committee  are,  I  understand,  ready  to  re- 
port, and  their  report  will  come  up  before  the  next  session  of  the  General  Assembly, 
making  recommendations  that  the  penitentiary  shall  be  enlarged  and  that  a  certain  sum 
of  money — we  do  not  know  how  much — shall  be  appropriated  for  that  purpose. 

That  committee  has  fully  investigated  this  matter;  more  fully,  I  imagine,  than  any 
committee  of  the  Constitutional  Convention  has  been  able  to  do  it.  It  has  been  appointed 
ever  since  the  last  session  and  has  had  numerous  meetings.  It  has  investigated  matters 
not  only  here,  but  in  other  places  throughout  the  country,  and  I  suppose  the  Legislature 
•^ill  have  whatever  information  is  necessary  to  enable  them  to  act  intelligently  in  the 
matter. 

It  seems  to  me  all  that  is  needed  is  that  there  shall  be  a  provision  in  the  Constitu- 
tion requiring  the  Legislature  to  make  that  appropriation  for  the  enlargement.  That, 
of  course,  could  be  expended  under  the  direction  of  the  board  of  directors  by  provision 
adopted  by  the  General  Assembly,  and  it  seems  to  me  that  it  would  meet  all  the  require- 
ments of  the  situation. 

Mr.  R.  Walton  Moore:  I  am  in  general  in  sympathy  with  the  position  of  the  gentle- 
81— Const.  Debs. 
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man.  r  should  like  to  suggest  to  him  this  disposition  of  the  matter.  It  seems  to  be 
desired  that  we  shall  bring  about  an  enlargement  of  the  accommodations  at  the  peniten- 
tiary. That  is  the  object  sought  to  be  accomplished,  I  understand,  by  the  provisions  of 
section  3. 

Why  not  change  the  substitute  offered  by  the  gentleman  from  Rockingham  so  as  to 
provide  without  naming  any  amount,  that  the  General  Assembly  at  its  first  session  held 
after  this  Constitution  goes  into  effect  shall  make  the  necessary  appropriation  to  enlarge 
the  accommodations? 

I  think  that  would  meet  the  difficulty  and  possibly  put  the  matter  in  a  very  satis- 
factory shape.  It  would  require  that  the  appropriation  shall  be  made,  whatever  amount 
is  necessary  to  be  appropriated,  at  the  very  first  opportunity. 

Mr.  Walker:  I  will  simply  say  in  reply  to  the  suggestion  made  by  the  chairman  of 
the  committee  as  to  the  indisposition  of  the  General  Assembly  to  act  in  this  matter, 
that  in  the  absence  of  any  special  investigation  made  by  a  committee  appointed  particu- 
larly for  that  purpose  there  was  some  question  in  the  minds  of  members  of  the  Assembly 
as  to  whether  this  change  was  needed,  but  that  at  its  last  session  a  joint  committee,  as  I 
have  said  before,  was  appointed  to  investigate  this  particular  matter,  and  that  committee 
is  ready  to  report  and  will  report  that  it  is  necessary.  I  have  no  idea  that  there  will 
be  any  indisposition  on  the  part  of  the  Legislature  to  make  the  appropriation  and  with 
this  requirement  in  the  Constitution  that  they  shall  make  it,  no  discretion  will  be  left 
as  to  that  matter. 

As  the  gentleman  from  Fairfax  (Mr.  Moore)  has  suggested,  it  would  suit  my  views 
perfectly  if  the  section  would  provide  that  the  appropriation  shall  be  made  at  the  first 
session  of  the  General  Assembly, 

Now,  Mr.  Chairman,  I  offer,  if  it  is  in  order,  the  amendment  which  was  offered  by 
the  gentleman  from  Rockingham,  in  the  same  language,  as  a  substitute  for  section  'S.  1 
will  state  now  that  when  we  get  to  section  4,  in  order  to  carry  out  the  idea  proposed  in 
the  substitute,  I  shall  move  to  strike  out  section  4,  so  that  the  amendment  will  be  a  sub- 
stitute for  sections  3  and  4. 

The  Chairman:  The  Chair  does  not  think  that  that  would  be  in  order  at  the  present 
time.  One  substitute  has  already  been  presented,  and  that  will  have  to  be  first  voted 
upon. 

Mr.  Turnbull:  Mr.  Chairman,  I  desire  to  say  a  word  or  two  in  explanation  of  my 
idea  in  reference  to  this  matter. 

I  think  the  gentleman  from  Wise  is  mistaken  when  he  says  the  Legislature  has 
refused  to  make  any  appropriation  or  has  refused  to  act  in  connection  with  this  subject. 
I  was  in  the  General  Assembly  at  the  time  to  which  my  friend  from  Appomattox  (Mr. 
Flood)  referred,  and  there  was  not  any  question  in  the  minds  of  the  members  of  the 
Legislature  that  an  amount  should  be  appropriated,  but  the  reason  why  nothing  was 
done  was  because  an  immense  establishment  was  desired  by  the  people  who  were  urging 
the  improvement  at  the  penitentiary,  and  the  members  of  the  Legislature  did  not  think 
the  amount  asked  for  should  be  expended.  In  other  words,  we  differed  with  those  gen- 
tlemen in  reference  to  the  amount  that  should  be  expended.  After  going  there  and  care- 
fully examining  the  penitentiary,  we  found  that  the  condition  of  the  penitentiary  had 
been  greatly  exaggerated,  in  our  judgment,  and  we  were  unwilling  to  spend  so  large  an 
amount  in  building  a  new  penitentiary  as  the  advocates  of  the  improvement  there  thought 
should  be  appropriated.  But  we  all  recognized  the  fact  that  some  expenditure  should  be 
made,  and  the  Legislature  was  ready  to  make  the  expenditure  which  it  thought  was 
necessary. 

The  reason  why  I  have  moved  this  amendment  was  because  the  third  section,  if 
amended  by  putting  the  words  "General  Assembly"  in  the  place  of  "Governor"  in  the 
fifth  line  will  give  the  Legislature  the  right  to  expend  the  income  of  the  penitentiary 
in  making  these  improvements,  if  they  think  proper  so  to  do;  that  is,  the  profits  of  the 
penitentiary;  and  the  first  part  of  section  4,  down  to  the  word  "farms,"  in  line  6,  will 
give  the  Legislature  the  right  also  to  expend  any  other  money  that  may  be  deemed  neces- 
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sary  for  the  purpose  of  enlarging  the  penitentiary,  if  the  receipts  of  the  penitentiary  are 
not  sufficient  for  that  purpose. 

Mr.  R.  AValton  Moore:    Would  it  not  have  that  full  right,  without  any  direction? 

Mr.  Turnbull:  Possibly  it  would  have  that  right,  but  it  would  put  it  in  such  a  posi- 
tion that  the  Legislature  would  be  given  the  right  to  use  the  income  of  the  penitentiary 
in  that  regard,  or  under  section  4  of  making  an  additional  appropriation,  if  it  thought 
proper  so  to  do.  It  seems  to  me  that  that  ptits  the  matter  in  a  better  position  than  to 
adopt  the  amendment  offered  by  the  gentleman  from  Rockingham  to  both  sections. 

But  I  want  to  have  it  tmderstood  that  I  am  opposed  to  borrowing  any  money  by 
the  State  of  Virginia  for  this  purpose.  If  yoti  strike  otit  all  after  the  word  "'farms"  in 
line  G  of  section  4,  down  to  the  end  of  the  section,  then  you  will  accomplish  the  ptirpose 
I  have  in  view;  that  is,  to  give  the  Legislature  authority  to  expend  the  income  of  the 
penitentiary  in  repairs  and  buildings,  and  in  addition  to  that  the  fourth  section  would 
give  the  Legislature  the  power  to  expend  such  other  sums  as  they  think  necessary.  It 
seems  to  me  that  that  would  put  the  report  in  proper  shape. 

Mr.  James  W.  Gordon:  ]\Ir.  Chairman,  it  seems  to  me  very  essential  that  the  power 
to  make  the  betterments  which  are  absolutely  needed  at  the  penitentiary  at  the  present 
time  should  be  confided  to  this  board. 

I  agree  with  some  of  the  gentlemen  who  have  spoken  in  regard  to  this  matter,  that 
we  should  not  leave  this  board  all  the  power  to  appropriate  the  net  revenues  indefinitely. 
Therefore,  I  rose  to  say  that  as  soon  as  the  parliamentary  status  jtistifles,  I  shall  offer  an 
amendment  to  section  3  by  adding  at  the  end  thereof  the  words: 

Provided,  the  expenditure  of  net  revenue  by  the  board  of  directors  for  improve- 
ments shall  not  exceed  the  sum  of  8250,000. 

That  would  place  the  improvements  in  the  proper  hands  and  at  the  same  time  limit 
the  amount  that  they  could  expend. 

If,  as  has  been  suggested  by  some  gentlemen,  we  leave  this  matter  in  the  hands  of 
the  Legislature,  or  even  provide  that  the  General  Assembly  shall  make  these  improve- 
ments, there  is  no  way  of  enforcing  that  provision  at  all.  The  Legislature,  if  it  chose, 
cotild  ignore  the  whole  matter,  as  they  have  done  in  the  past. 

Therefore,  it  seems  to  me  to  be  extremely  important  that  the  pressing  necessities  of 
the  case  should  be  met  in  this  Constitution  by  a  provision  giving  the  board  of  directors 
the  power  to  act. 

Mr.  Dunaway:  'My.  Chairman,  before  the  vote  is  taken,  there  is  just  a  word  that 
I  wish  to  say.  I  believe  this  whole  discussion  is  premature.  By  adopting  these  pro- 
visions we  are  making  a  reflection  upon  the  General  Assembly  of  Virginia  as  if  that 
body  vrere  not  actuated  by  humane  sentiments  as  well  as  ourselves. 

There  is  now  a  joint  committee  of  the  General  Assembly  of  Virginia  that  has  al- 
ready considered  this  subject,  and  I  am  informed  that  it  will  be  ready  to  report  when 
the  General  Assembly  meets  the  first  of  next  month.  My  desire  is  that  the  whole  matter 
should  be  passed  by.  Ve  may  have  no  need  of  a  constitutional  provision.  I  have  very 
little  doubt  that  the  General  Assembly  when  it  meets  in  December  will  take  this  question 
up.  It  has  been  very  much  criticized,  and  now  it  knows  that  the  matter  has  been  dis- 
cussed here. 

Mr.  James  W.  Gordon:  Suppose  a  mandatory  provision  were  put  into  the  Constitu- 
tion and  the  General  Assembly  did  not  choose  to  comply  with  it,  what  way  would  we 
have  of  enforcing  it? 

Mr.  Dunaway:  I  cannot  say;  and  that  is  a  very  good  argument  why  nothing  should 
be  put  in  the  Constitution  about  it  at  all. 

Mr.  Waddill:  Mr.  Chairman,  I  do  not  think  there  ought  to  be  much  doubting  and 
hesit-ating  in  the  condition  of  affairs  existing  at  the  penitentiary  when  we  know  what 
the  fact  is.  It  is  apparent  to  everybody  who  has  made  any  investigation  of  it.  Why 
should  we  doubt  and  hesitate  under  those  circumstances?  I  will  venture  the  assertion 
now.  while  I  am  upon  my  feet,  that  if  the  condition  of  affairs  which  exists  at  the  peni- 
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tentiary  to-day  existed  in  any  insane  asylum  in  the  State,  it  would  not  be  allowed  to 
remain  twenty-four  hours. 

Mr.  Walker:  I  wish  to  give  notice  now  that  if  the  substitute  proposed  by  the  com- 
mittee for  section  3  is  rejected  I  shall  offer  this  as  a  substitute  for  section  3,  and  if  it  is 
adopted  I  shall  then  move  to  strike  out  section  4.  With  the  permission  of  the  Chair  I 
will  read  it: 

The  General  Assembly  shall  appropriate,  at  its  first  session  after  this  Constitution 
shall  have  been  adopted,  such  sums  of  money  as  may  be  necessary  to  provide  and 
maintain  buildings  with  a  sufficient  number  of  cells  and  suflacient  air-space  at  the  peni- 
tentiary as  may  be  necessary  for  the  proper  care  and  safekeeping  of  the  convicts  incar- 
cerated therein. 

\ 

It  may  be  that  before  this  Constitution  goes  into  effect  the  General  Assembly  will 
act  on  the  report  of  its  committee,  and  there  may  not  be  any  necessity  for  this  provision 
at  all.    If  it  does  act,  we  shall  know  it,  and  will  not  put  this  in  the  Constitution. 

Mr.  Meredith:    I  proposed  to  call  attention  to  that  as  I  went  on. 

I  wish  to  say  a  word  or  two  with  regard  to  the  present  condition  of  affairs  and  ask 
you  to  look  back  and  see  where  you  started.  When  the  report  of  the  committee  was 
offered  there  were  two  objections  made  to  it.  One  made  by  the  gentleman  from  Fauquier 
(Mr.  Hunton),  was  that  he  thought  it  was  a  matter  which  ought  to  be  attended  to  by 
the  Legislature  and  that  no  provision  should  be  put  in  the  Constitution.  It  was  subse- 
quently objected  to  by  the  gentleman  from  Appomattox  (Mr.  Flood)  upon  the  ground  that 
it  ran  a  great  risk  of  turning  over  the  proceeds  of  the  penitentiary  to  the  hands  of  a 
board  for  all  time. 

That  has  been  the  basis  of  the  cry,  that  it  turned  over  to  the  board  of  the  peniten- 
tiary this  amount  of  money  for  all  time.  That  has  been,  I  say,  the  argument  which  has 
been  used  for  the  defeat  of  the  committee's  report.   The  report  has  been  amended. 

If  we  are  to  stand  upon  the  proposition  as  made  by  the  gentleman  from  Fauquier, 
of  course  that  ends  the  matter.  But  if  it  is  to  depend  upon  the  question  as  to  whether 
we  are  giving  too  much  power  or  whether  we  propose  to  expend  too  much  money,  let  us 
see  the  present  condition  of  affairs,  not  what  was  originally  offered,  but  what  is  now 
offered  and  as  it  stands  now.  The  report  of  the  committee  reads  that  "the  board  of  di- 
rectors shall  provide  cells  at  the  penitentiary  with  sufficient  air  space  and  ventilation  to 
maintain  health,  together  with  all  additional  buildings  required  for  that  purpose  for 
which  it  may,  subject  to  such  rules  and  regulations  as  the  General  Assembly  may  by  law 
prescribe,  and  with  the  approval  of  the  Governor,  expend  such  portion  of  the  receipts 
derived  from  hire  of  convicts,  after  deducting  expenses  and  maintenance  of  the  peniten- 
tiary, branch  prisons,  and  prison  farms  as  may  be  necessary." 

The  matter  of  the  expenditure  is  made  subject  to  the  Legislature.  The  expenditure 
of  one  dollar  is  to  be  subject  to  their  approval,  and  it  is  confined  entirely  to  the  receipts 
of  money  derived  from  running  the  penitentiary  after  paying  the  expenses  of  the  prison 
farms. 

That  is  the  first  proposition  that  is  made.  The  gentleman  from  Richmond  (Mr.  Gor- 
don) offered  a  proposition  to  limit  entirely  the  amount  that  is  to  be  expended.  He  pro- 
poses here  that  it  shall  not  exceed  $250,000.  If  the  committee  will  accept  that,  it  seems 
to  me  it  will  solve  the  difficulty.  Why  do  I  say  so?  Because  I  have  toot  heard  any  gentle- 
man on  this  floor  say  that  he  is  not  in  favor  of  a  changed  condition  of  affairs  there.  The 
dispute  has  been  here  as  to  who  shall  do  it,  what  shall  be  the  amount  expended,  and  who 
shall  have  the  power  to  expend  the  money. 

It  has  now  reduced  itself,  not  to  the  question  whether  it  ought  to  be  done,  but  as  to 
the  manner  in  which  it  ought  to  be  done,  the  amount  with  which  it  ought  to  be  done,  and 
the  person  by  whom  it  ought  to  be  done.  Let  us  see,  then,  whether  we  are  capable  of 
doing  this  thing  ourselves,  or  whether  we  are  not  the  proper  persons  to  do  it. 

The  gentleman  from  Lancaster  (Mr.  Dunaway)  asked  that  this  matter  may  be  passed 
by,  in  order  that  no  reflection  be  made  upon  the  Legislature.  It  is  not  necessary  to  make 
any  reflection  upon  the  Legislature.    Where  is  the  reflection  upon  your  committee?  You 
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appointed  a  committee  to  go  to  work  to  find  out  the  facts  regarding  this  matter,  and  they 
come  in  and  tell  you,  virtually,  that  $250,000  is  necessary.  You  propose  to  lay  that  report 
aside,  and  for  what  reason?  Because  you  do  not  believe  it?  Because  you  think  it  is  an 
extravagant  sum?    Pray  tell  me,  then,  who  are  you  reflecting  upon? 

Is  not  your  body  as  able  as  that  of  the  Legislature?  Can  they  make  any  more  satis- 
factory report?  Can  they  do  anything  more  than  go  out  there  and  look  at  the  grounds, 
look  at  the  cells,  look  at  the  buildings,  consult  experts  like  the  doctors  and  surgeons  of 
the  penitentiary  and  other  surgeons,  and  come  in  and  make  an  intelligent  report?  Are 
not  your  committee  just  as  trustworthy?  Have  they  not  at  heart  the  safety  of  these 
people  just  as  much  as  a  committee  of  the  Legislature  would  have?  Have  they  not  just 
as  much  judgment  as  the  committee  of  the  Legislature  would  have?  Are  not  they  just 
as  intelligent  men?  Are  they  not  free  from  anything  like  local  prejudices?  Are  they  not 
free  from  anything  like  a  feeling  that  this  money  should  not  be  expended  there  because 
it  ought  to  be  expended  somewhere  else?  They  have  taken  a  broad  view,  in  framing  a 
Constitution,  as  to  what  ought  to  be  the  first  step  taken  to  relieve  ourselves  of  this  dis- 
grace. 

Now,  tell  me  why  we  should  reflect  upon  this  committee.  Give  me  some  reason  why 
we  should  reflect  upon  this  committee. 

I  respectfully  submit,  under  all  the  circumstances  of  this  case,  that  we  ought  to  adopt 
the  report  of  the  committee,  as  now  amended,  together  with  the  suggestion  of  the  gen- 
tleman from  Richmond  that  the  amount  be  limited  to  $250,000,  so  that  we  will  know 
exactly  how  far  they  can  go. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  to  section  3,  offered 
by  the  gentleman  from  Brunswick. 

The  amendment  was  rejected. 

Mr.  James  W.  Gordon:  To  the  original  section.  I  move  to  amend  section  3  by  add- 
ing the  words: 

Provided,  the  expenditures  of  net  revenue  by  the  board  of  directors  for  improve- 
ments shall  not  exceed  the  sum  of  $250,000. 

Mr.  R.  Walton  Moore:  Would  not  this  provision  be  ineffective,  in  view  of  the  fact 
that  the  net  receipts  would  not  amount  to  $250,000  for  a  great  many  years;  and  in  view 
of  that  fact,  would  it  not  be  better  to  put  the  matter  in  the  shape  suggested  by  the 
gentleman  from  Northumberland,  namely,  place  the  duty  upon  the  General  Assembly  to 
provide  for  this  enlargement  by  appropriations  suflicient  to  meet  the  case.  Of  course, 
we  understand  that  no  mandamus  could  be  brought  to  bear  upon  the  General  Assembly, 
but  we  all  think  that  a  direction  of  that  sort  would  eventuate  in  satisfactory  action. 

Mr.  James  W.  Gordon:  I  understand  that  the  net  revenues  from  the  penitentiary 
for  the  last  fiscal  year  were  about  $50,000.    Is  that  true? 

Mr.  Boaz:  The  Auditor's  report  shows  that  the  receipts  from  the  penitentiary  were 
$141,961,  and  the  Auditor  paid  out  on  account  of  the  penitentiary  $122,724,  which  left  in 
the  Treasury  $19,273. 

Mr.  James  W.  Gordon:  it  may  be  that  this  provision  will  not  accomplish  as  much 
as  the  Committee  on  Public  Institutions  and  Prisons  desire  to  accomplish,  but  I  under- 
stand that  they  are  satisfied  with  this  little  sop  if  they  can  get  it,  and  certainly  if  they 
are  satisfied  with  it,  we  ought  to  be  satisfied  with  it  and  let  them  take  this  much  at  least 
to  carry  out  the  work  which  they  have  recommended  here  in  this  report. 

It  does  seem  to  me  that  this  matter,  so  far  as  the  immediate  necessities  of  the  case 
are  concerned,  should  be  left  in  the  hands  of  this  board,  and  then  if  any  additional  appro- 
priations are  necessary,  the  Legislature  has  the  power  to  make  them,  or,  if  necessary, 
the  Legislature  can  borrow  the  money  on  these  bonds  to  make  it. 

Mr.  Ayers:  Mr.  Chairman,  the  object  of  the  committee  in  framing  this  section  was 
not  alone  to  have  this  money  appropriated  temporarily  for  this  use,  but  it  was  to  have  a 
continuing  clause  in  the  Constitution  that  would  set  apart  and  segregate  the  net  reve- 
nues of  that  institution  to  the  extent  necessary  only  of  maintaining  cells  in  suflicient 
number  and  of  suflicient  size  to  maintain  the  health  of  the  convicts,  and  not  to  subject 
them,  as  the  surgeon  says  in  his  paper,  to  a  living  death. 
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Now,  that  is  what  the  committee  intended  to  do.  We  expected  to  alleviate  present 
conditions  to  a  considerable  extent  if  the  board  were  alone  authorized  to  expend  this 
money,  but  it  would  have  to  accumulate  that  money  for  a  year  or  two,  as  was  well  said 
by  the  gentleman  from  Westmoreland,  before  it  coul^  improve  the  penitentiary  to  any 
considerable  extent. 

There  is  needed  a  considerable  appropriation,  to  be  made  immediately  available,  to 
build  the  necessary  buildings  there  to  give  cell  space,  but  the  committee  announces  a 
principle  in  this  section,  that.  In  so  far  as  the  State  makes  a  profit  from,  the  hire  of  the 
convicts  in  that  institution,  the  money  so  derived  shall  not  be  diverted  to  any  other  use, 
but  shall  be  expended  to  maintain  sufficient  cell  room  there  to  accommodate  the  inmates. 
There  is  no  reason  why,  subject  to  the  modifications  which  the  committee  in  the  substi- 
tute offered  this  morning  has  adopted,  this  report  should  not  go  without  modification  and 
remain  as  a  permanent  section  in  the  Constitution. 

The  amount  of  the  net  receipts  of  the  penitentiary  are  not  so  great  as  they  are  made 
to  appear  by  the  report  of  the  penitentiary  board.  The  Auditor  charges  them  with  all 
expenses  of  conveying  convicts  to  the  penitentiary  and  sending  out  guards.  In  other 
words,  the  Auditor  credits  the  penitentiary  with  every  dollar  it  pays  in  from  any  source, 
and  he  charges  the  penitentiary  with  every  dollar  it  draws  out,  and  the  balance  he  carries 
to  the  net  revenue. 

It  may  not  be  known  to  the  committee  that,  taking  the  last  fifteen  years,  the  peniten- 
tiary in  this  State  was  run  at  a  net  loss  of  $21,416.44.  Taking  the  past  fifteen  years,  from 
1895  to  1899,  there  were  seven  years  in  which  the  penitentiary  was  run  at  a  loss,  and 
eight  years  in  which  it  was  run  at  a  profit.  I  have  a  table  whict  vhows  the  receipts  and 
expenditures  of  the  penitentiary  for  a  number  of  years. 

The  average  net  amount  for  the  last  six  years  that  has  been  received  was  very  little 
over  $25,000.  The  committee  only  ask  and  only  announces  as  a  principle  in  this  section, 
which  it  desires  permanently  to  incorporate  in  the  Constitution,  that  the  profits  made  by 
the  labor  of  the  convicts  shall  be  used  to  give  them  at  least  a  healthy  existence  while  they 
are  incarcerated  there,  not  one  dollar  to  be  appropriated  for  any  other  purposes. 

This  section  does  not  provide  for  any  other  purpose.  As  to  building  a  steel  kitchen 
and  everything  of  that  kind,  as  suggested  by  the  gentleman  from  Appomattox  (Mr. 
Flood),  not  a  dollar  of  it  could  be  applied  for  that  purpose,  but  the  committee  only  an- 
nounces as  a  principle  that  the  surplus  earnings  shall  first  be  applied  to  giving  the  con- 
victs a  place  within  which  to  exist. 

I  hope  that  without  adopting  the  amendment  of  the  gentleman  from  Richmond,  and 
without  reference  to  whether  you  will  appropriate  money  or  require  the  General  Assembly 
to  appropriate  money,  or  allow  money  to  be  borrowed,  about  which  there  is  a  difference 
of  opinion  in  the  committee,  you  will  permit  this  section  to  be  incorporated  and  remain 
as  a  permanent  section  in  the  Constitution,  because  it  announces  a  principle  that  is 
right  and  should  prevail. 

Mr.  Walker:  I  wish  to  ask  the  gentleman  a  question  before  he  takes  his  seat.  Is  it 
not  a  fact  that  $25,000  net  annual  revenue  from  the  penitentiary  would  not  be  sufficient 
to  put  up  the  buildings  or  supply  the  accommodations  necessary  there  now? 

Mr.  Ayers:    I  do  not  believe  it  would  accumulate  fast  enough. 

The  amendment  to  the  substitute  was  rejected. 

The  Chairman:  The  Chair  is  of  opinion  that  the  vote  must  first  be  taken  on  the 
substitute  of  the  gentleman  from  Wise,  and  then  on  the  substitute  of  the  gentleman 
from  Northumberland.  The  Secretary  will  state  the  substitute  proposed  by  the  gentleman 
from  Wise. 

The  board  of  directors  shall  provide  cells  at  the  penitentiary  with  sufficient  air  space 
and  ventilation  to  maintain  health,  together  with  all  additional  buildings  required  for 
that  purpose,  for  which  it  may,  subject  to  such  rules  and  regulations  as  the  General 
Assembly  may  by  law  prescribe,  and  with  the  approval  of  the  Governor,  expend  such 
portion  of  the  receipts  derived  from  hire  of  convicts,  after  deducting  expenses  and 
maintenance  of  the  penitentiary,  branch  prisons,  and  prison  farms,  as  may  be  necessary. 

The  substitute  was  agreed  to,  there  being,  on  a  division,  ayes  29,  noes  23. 
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The  Chairman:  The  question  now  recurs  on  the  substitute  offered  by  the  gentleman 
from  Westmoreland  (Mr.  Walker)  for  the  section  as  amiended. 

Mr.  Walker:  This  is  simply  a  proposition  that  the  Legislature  at  its  next  session 
shall  make  an  appropriation  sufficient  to  enlarge  the  accommodations  at  the  peniten- 
tiary to  meet  the  needs  which  exist  there.  The  proposition  of  the  gentleman  from  Wise 
is  one  which  provides  that  the  Board  of  Directors  of  the  penitentiary  shall  have  the 
power  and  right  to  expend  the  annual  net  receipts  of  the  institution,  which  are  some- 
where between  twenty  and  twenty-five  thousand  dollars,  in  making  whatever  improve- 
ments are  necessary. 

My  objection  to  that  is,  first,  that  that  amount  will  not  be  sufficient  to  meet  the 
needs  which  exist  there  now;  that  we  ought  now  to  have  a  building  large  enough  to  ac- 
commodate the  convicts,  and  $25,000  would  not  be  sufficient  for  that  purpose. 

It  provides  further  that  the  Board  of  Directors  shall  have  power  to  apply  that  net 
revenue  to  improvements  there  as  may  be  necessary.  It  will  be  ten  years  at  least  before 
that  amount  reaches  $250,000.  It  may  cost  that  much  to  make  the  improvements  which 
are  needed  at  the  penitentiary  now.  If  a  suitable  building  is  once  erected,  and  the  accom- 
modations are  provided,  then  my  further  objection  is  that  it  will  not  be  necessary  to  give 
the  Board  of  Directors  power  to  apply  this  net  revenue  to  improvements,  because  they 
would  not  be  needed. 

Therefore,  it  seems  to  me  that  a  simple  provision,  that  the  Legislature  at  its  next 
session  shall  make  an  appropriation  such  as  may  be  necessary  for  the  enlargement  of 
the  accommodations  there,  will  be  better.  I  say  that  with  great  deference  to  the  com- 
mittee and  to  its  chairman,  for  whose  judgment  I  have  great  respect. 

Mr.  Ayers:  Mr.  Chairman,  I  hope  the  Committee  will  vote  down  the  substitute 
offered  by  the  gentleman  from  Westmoreland.  When  we  come  to  consider  section  4,  we 
see  that  the  first  part  of  that  section  down  to  the  word  "farms,"  in  the  sixth  line,  pro- 
vides that  "the  General  Assembly  shall,  upon  the  application  of  the  Board  of  Directors 
of  the  penitentiary,  approved  by  the  Governor,  appropriate  such  sums  of  money,  in  addi- 
tion to  the  net  receipts  derived  from  hire  of  convicts,  as  may  be  necessary  to  provide 
and  maintain  suitable  buildings  at  the  penitentiary,  branch  prisons,  and  prison  farms." 

Now,  then,  when  we  come  to  consider  that  section,  with  the  approval  of  the  Com- 
mittee on  Public  Institutions  and  Prisons,  I  will  move  to  strike  out  all  of  the  power  to 
borrow  money,  leaving  the  matter  to  an  appropriation  by  the  General  Assembly,  and  it 
is  made  mandatory.  Whilst,  as  the  gentleman  said,  the  General  Assembly  may  absolutely 
refuse  to  make  the  appropriation,  1  do  not  think  it  will  disregard  such  a  mandate. 

I  hope  you  will  leave  section  3  just  as  it  is,  and  will  then  adopt  section  4,  which 
practically  includes  the  substitute  offered  by  the  gentleman  from  Westmoreland,  with  the 
provision  in  regard  to  borrowing  money  stricken  out. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  I  dislike  to  differ  with  the  committee,  but  it 
seems  to  me  that  the  proposition  offered  by  the  gentleman  from  Northumberland  makes 
by  far  the  best  disposition  of  this  matter.  It  deals  with  it  in  a  broad  and  general  way. 
What  v/e  wish  to  do  is  to  bring  about,  as  I  understand,  an  enlargement  of  the  peniten- 
tiary accommodations.  The  proposition  of  the  gentleman  from  Westmoreland  explicitly 
directs  the  General  Assembly,  and  of  course  the  General  Assembly  will  obey  that  direc- 
tion, to  make  an  appropriation,  whether  it  be  $100,000  of  $250,000,  or  more  than  that,  if 
necessary,  to  accomplish  that  purpose. 

Now,  if  we  do  not  discard  that  proposition  and  adopt  the  proposition  of  the  gentle- 
man from  Wise,  the  General  Assembly  may  look  to  the  Constitution  and  say,  "We  will 
not  appropriate  out  of  the  general  treasury,  but  we  will  make  the  penitentiary  depend 
upon  the  annual  receipts  from  the  hire  of  convicts,"  and  there  may  be  a  failure  to  make 
this  enlargennent  for  many  years  to  come. 

Another  objection  that  I  find  to  the  plan  offered  by  the  gentleman  from  Wise  is  this: 
If  the  General  Assembly  should,  out  of  the  Treasury,  provide  for  the  enlargement  of  the 
penitentiary  by  a  gross  appropriation,  then  there  may  be  under  section  3  an  accumulation 
of  re\enue  as  to  which  the  General  Asembly  may  be  divested  of  any  control  whatever. 

It  will  be  observed  that  the  board  is  to  have  the  right  to  expend  all  of  certain  re- 
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ceipts.  Now,  suppose  that  $250,000  be  speedily  appropriated  by  the  General  Assembly 
out  of  the  Treasury.  Then  what  is  to  become  of  those  certain  receipts  that  are  set  aside 
by  the  provisions  ot  section  3?  What  is  to  become  of  this  accumulating  fund?  What 
authority  will  the  General  Assembly  have  respecting  it?  I  have  gone  as  far  as  anybody 
in  this  assemblage  to  put  restrictions  upon  the  power  of  the  General  Assembly,  but  I 
think  that  as  a  fundamental  principle  the  representatives  of  the  people  ought  to  con- 
trol and  dispose  of,  under  proper  constitutional  directions,  the  revenue  that  the  people 
pay  into  the  public  Treasury.  I  think  that  is  sound  doctrine  that  has  come  down  to  us 
from  our  ancestors,  and  we  ought  not  to  sacrifice  it. 

1  may  say  at  the  same  time  that  I  am  not  in  sympathy  with  the  suggestion  of  some 
gentlemen,  who  tell  us  that  we  should  not  indulge  in  any  legislation  whatever  in  framing 
the  Constitution.  I  do  not  know  what  they  mean  by  that.  If  they  mean  that  we  shall 
not  put  anything  but  prohibitions  in  the  Constitution,  then  they  are  announcing  a  rule 
which  has  been  violated  from  the  beginning  of  the  government  of  this  Commonwealth. 
If  they  mean  that  we  shall  not  put  anything  new  in  the  Constitution,  then  they  are  an- 
nouncing a  principle  that  has  been  violated  in  every  Constitution  adopted  since  1776. 

So  far  as  I  am  concerned,  I  take  the  position  that  any  large  and  important  policy 
which  experience  and  reason  approve  and  which  the  General  Assembly  has  persistently 
failed  to  deal  with  satisfactorily,  or  will  most  probably  not  deal  with  satisfactorily  in  the 
future,  may  justly  be  embodied  in  the  Constitution,  and  if  that  be  legislation,  I  have  in- 
dulged in  a  good  deal  of  legislation  so  far,  and  I  expect  to  indulge  in  a  good  deal  of  legis- 
lation hereafter.  So  far  as  I  am  concerned,  every  proposition  that  a  committee  brings 
in  will  receive  consideration,  and  will  be  accepted  or  rejected  upon  its  merits  and  accord- 
ing to  what  seems  to  me  to  be  the  highest  interest  of  the  Commonwealth. 

But  as  to  this  particular  matter  1  cannot  help  believing  that  we  are  going  a  bow 
shot  beyond  what  is  sanctioned  by  precedent  or  experience.  I  think  we  travel  too  far  in 
declaring  that  a  large  and  indefinite  part  of  our  revenue  shall  be  removed  from  legisla- 
tive disposition  or  control. 

Mr.  Ayers:  I  desire  to  state,  Mr.  Chairman,  in  answer  to  the  suggestions  of  the 
gentleman,  that  the  revenue  does  not  accumulate  at  all.  All  the  receipts  of  the  peniten- 
tiary are  paid  into  the  Treasury,  and  such  as  are  not  drawn  out  remain  there  as  a  com- 
mon fund.  There  would  be  no  power  of  accumulation,  and  it  does  not,  as  he  states,  as 
amended,  cover  all  the  receipts.  They  are  to  use  only  such  portion  of  the  receipts  as  may 
be  necessary  for  that  one  purpose.  I  say  that  that  section  has  properly  been  adopted  and 
should  remain  in  the  Constitution,  and  I  hope  it  will,  without  regard  to  the  other  pro- 
vision. 

The  Chairman:  The  question  is  on  agreeing  to  the  substitute  offered  by  the  gentle- 
man from  Northumberland  (Mr.  Walker). 

The  substitute  was  agreed  to,  there  .being,  on  a  division,  ayes  32,  noes  22. 

Mr.  Walker:  As  a  necessary  consequence  of  the  adoption  of  the  amendment  which 
the  Committee  has  just  agreed  to,  section  4,  which  is  inconsistent  with  that  amendment, 
ought  to  be  stricken  out. 

Therefore,  I  move  that  section  4  be  stricken  out. 

The  Chairman:    The  question  is  on  agreeing  to  the  motion  of  the  gentleman  from 
Westmoreland  to  strike  out  section  4. 
The  motion  was  agreed  to. 
The  Chairman:    Section  5  will  now  be  read. 


State  Hospitals  for  the  Insane. 

Section  5.  For  each  of  the  four  State  hospitals  for  the  insane  now  existing,  and  for 
every  such  hospital  hereafter  established  there  shall  be  a  local  board  of  directors  con- 
sisting of  three  nuembers,  who  shall  be  appointed  by  the  Governor,  by  and  with  the 
advice  and  consent  of  the  Senate,  such  board  subject  to  the  approval  of  the  general 
board  of  directors  hereinafter  constituted,  shall  be  charged  with  the  local  control  and 
management  of  the  hospital  for  which  it  is  appointed.  The  terms  of  the  directors  first 
appointed  shall  be  two,  four  and  six  years,  respectively,  and  thereafter,  upon  the  expira- 
tion of  the  term  of  a  member,  his  successor  shall  be  appointed  for  a  term  of  six  years. 
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The  Chairman:    Is  there  any  amendment  to  section  5? 

Mr.  Summers:    In  the  twelfth  line  I  move  to  insert  "four,"  instead  of  "six." 
The  amendment  was  rejected. 

Mr.  Brown:  I  move  to  amend  the  report  by  substituting  the  word  "special"  for  the 
word  "local"  wherever  it  occurs. 

Mr.  Ayers:  Mr.  Chairman,  we  will  consent  to  the  substitution  of  the  word  "special." 
I  would  suggest  that  the  gentleman  make  the  proper  motion  for  that  purpose. 

The  Chairman:  The  chairman  of  the  committee  that  has  reported  this  section  ac- 
cepts the  amendment  offered  by  the  gentleman  from  Bedford  (Mr.  Brown) ;  and  unless 
there  is  objection,  that  will  be  taken  to  be  the  sense  of  the  committee. 

Mr.  Harrison:  I  understand  that  the  practice  has  been  to- have  these  several  boards 
appointed  from  the  various  Congressional  districts  of  the  State;  or,  rather,  a  large  board 
is  appointed  to  take  charge  of  each  one  of  these  institutions.  Then  at  each  institution 
there  is  what  is  "known  as  the  Executive  Committee,  which  is  a  committee  of  three,  whose 
members  live  in  the  immediate  vicinity  of  the  asylum,  and  which  has  immediate  charge 
of  the  asylum.  Now,  if  you  appoint  one  board  for  these  various  institutions,  as  I  under- 
stand, it  will  be  almost  impossible  to  have  an  Executive  Committee  within  easy  reach  of 
the  asylum  of  which  it  has  charge.  I  have  not  heard  of  any  abuse  that  has  grown  out  of 
the  present  system;  and  I  have  not  heard  any  reason  assigned  on  the  floor  for  any  change 
in  it.  I,  therefore,  ask  the  chairman  of  the  committee,  who  has  the  matter  specially  in 
charge,  why  the  committee  proposes  to  make  the  change  it  does. 

Mr.  Ayers:  The  object  of  the  committee  in  making  the  change  was  to  continue  the 
special  management  of  the  different  hospitals  under  the  three  men  who  now  manage 
them.  If  there  are  upon  the  floor  any  gentlemen  who  are  on  such  boards,  I  think  their 
experience  has  been  that  outside  of  meeting  at  the  time  and  place  designated,  the  gen- 
eral election  of  officers  and  the  perfunctory  performance  of  whatever  formal  duties  they 
have  to  do,  they  really  do  nothing,  and  that  the  actual  management  of  these  institu- 
tions is  left  to  the  Executive  Committee  that  meets  monthly. 

Now,  the  proposition  is  that  these  three  men  shall  constitute  the  new  board.  I  do 
not  say  the  particular  three  men  who  are  now  the  Executive  Committee  of  one  of  the 
hospitals  shall  constitute  the  new  board,  but  it  is  provided  that  a  board  of  three  shall  be 
constituted.  The  institutions  are  practically  managed  to-day  by  a  board  of  three,  and  it 
is  proposed  that  this  board  shall  have  the  special  management  or  the  local  management 
of  these  institutions,  and  that  the  twelve  composed  of  the  four  boards  of  three  shall  con- 
stitute a  general  board  which  shall  meet  and  elect  the  superintendents  for  the  different 
asylums;  and  we  provide  that  the  superintendent  shall,  with  the  approval  of  this  special 
board,  appoint  all  other  employees  and  have  the  pov/er  to  remove  them. 

Now,  we  found  from  an  examination  of  those  institutions  that  the  accounts  were 
not  kept  uniformly;  we  found  that  there  were  not  uniform  reports,  and  we  found  that 
they  were  conducted  not  altogether  in  harmony  one  with  the  other.  Our  conclusions 
were  arrived  at  by  talking  with  the  different  superintendents,  with  members  of  the 
Board  of  Directors,  and  with  persons  who  had  served  upon  the  boards  of  directors.  We 
believed  that  that  plan  would  cut  off  twenty-four  directors,  and  we  would  then  substitute 
a  commissioner,  a  man  specially  charged  with  the  proper  disbursement  of  the  large  sums 
of  money  that  are  appropriated  annually  to  these  institutions. 

It  is  the  opinion  of  the  committee  that  this  commissioner,  who  is  substituted  for 
those  twenty-four  men,  should  be  ex-officio  chairman  of  all  these  local  boards  and  also 
chairman  of  the  general  board,  and  that  he  should  be  held  responsible  in  the  sense  that 
in  presiding  over  these  boards,  while  not  having  a  veto  power,  would  have  knowledge  of 
any  intention  or  any  attempt  to  expend  any  of  the  appropriations  for  purposes  other  than 
those  authorized  by  law,  and  he  would  necessarily,  to  protect  himself,  take  steps  to  enjoin 
such  an  expenditure. 

There  are  other  radical  changes.  The  gentleman  w^as  not  probably  present  when 
I  explained  the  report  yesterday.  One  of  the  changes  is  that  we  have  no  fixed  term  for 
the  superintendent.  He  is  to  hold  practically  during  good  behavior,  and  is  subject  to  re- 
moval for  cause,  it  being  the  idea  of  the  Committee,  after  consultation  with  every  one 
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from  whom  they  could  obtain  knowledge  on  the  subject,  that  it  was  proper  to  retain  a  com- 
petent superintendent  as  long  as  he  faithfully  discharged  his  duties  and  was  not  incapaci- 
tated from,  any  other  cause.  The  longer  they  remain  there  if  they  were  capable  and  fit, 
the  more  competent  would  they  become  by  reason  of  that  special  skill  and  knowledge  of 
the  particular  branch  of  their  profession  that  they  would  acquire. 

These  reasons  induced  the  committee  to  provide  for  the  smaller  boards,  at  the  same 
time  bringing  the  smaller  boards  together  in  a  general  board  which  would  virtually  have 
control  of  the  whole  thing  and  upon  occasion  to  correct  any  of  the  abuses  that  might 
occur. 

We  believe  that  while  the  administration  of  these  asylums  or  hospitals,  as  they  are 
called,  has  been  very  good  indeed,  by  bringing  them  together  as  they  will  be  brought  to- 
gether by  this  general  board,  consisting  of  the  members  of  the  four  special  boards,  we 
will  greatly  enhance  the  usefulness  and  make  the  management  more  economical,  espe- 
cially in  the  purchase  of  supplies  and  matters  of  that  kind. 

Mr.  Harrison:  I  should  like  to  ask  the  gentleman  what  is  the  advantage  of  putting 
this  provision  in  the  Constitution.  I  understand  that  we  have  had  experience  with  a 
certain  management,  and  now  it  is  proposed  to  make  an  experiment  with  another  kind  of 
management.  I  desire  to  know  what  advantage  it  is  to  put  this  experiment  in  the  Con- 
stitution at  all.  It  is  not  there  now.  There  is  not  a  line  of  it  in  the  present  Constitu- 
tion. 

Mr.  Ayers:  We  understand  that  it  is  not  there,  but  we  have  given  the  matter  the 
fullest  investigation.  We  have  talked  with  different  members  of  the  boards  and  with 
the  superintendents.  We  visited  each  one  of  these  institutions.  We  have  seen  them  for  our- 
selves. We  know  as  business  men  that  in  making  the  purchases  for  the  asylums  the  supplies 
can  be  bought  for  considerably  less  by  buying  in  larger  quantities.  We  are  satisfied  that  this 
management  will  bring  about  a  vast  improvement,  and  that  the  permanent  tenure  of  office  of 
the  superintendent,  which  is  practically  during  his  capacity  and  fitness — he  must  be  removed 
for  cause — will  advance  the  institutions  much  more  rapidly  than  would  be  the  case  under 
an  uncertain  tenure.  We  all  know  how  they  have  advanced  in  the  last  twenty-five  years, 
how  they  have  gone  from  the  single  cell  and  the  straight-jacket,  until  they  have  wards 
of  fifty  and  almost  one  hundred  in  one  of  these  hospitals.  That  has  been  done  by  study 
and  by  experimenting  along  that  line;  and  we  believe  that  if  you  will  make  the  tenure 
of  office  of  these  superintendents  and  surgeons  permanent,  so  that  they  may  be  encour- 
aged to  devote  their  time  and  attention  to  their  profession,  you  will  greatly  improve  these 
institutions.  We  believe  that  they  ought  to  be  taken  out  of  the  chances  of  political 
change  and  turmoil  mat  might  come,  and  that  there  ought  to  be  a  fixed  board  of  man- 
agement provided  in  the  Constitution. 

Of  course  the  General  Assembly  has  great  power.  It  has  power  over  this  commiS; 
sioner;  it  has  power  over  the  appropriation.  We  do  not  attempt  to  fix  the  appropriation 
or  require  the  appropriation  of  any  siim  of  money  for  this  particular  purpose,  but  we 
take  precautions  to  safeguard  the  expenditure  of  the  money  and  to  improve  the  manage- 
ment of  the  institutions. 

The  Chairman:  Is  there  any  amendment  to  be  proposed  to  section  5?  If  not,  the 
Secretary  will  read  section  6. 

Mr.  Robertson:    I  have  made  a  motion  that  that  section  be  stricken  out. 

The  Chairman:  The  gentleman  from  Roanoke  moves  to  strike  out  section  5  as 
amended. 

The  motion  was  rejected. 

The  Chairman:    Section  6  will  be  read. 

Section  6.  There  shall  be  a  general  board  of  directors  for  the  control  and  manage- 
ment of  all  the  State  hospitals  for  the  insane  now  existing  or  hereafter  established, 
which  shall  consist  of  all  the  directors  appointed  members  of  the  several  local  boards. 
The  general  board  of  directors  shall  be  subject  to  such  rules  and  regulations  as  the  Gen- 
eral Assembly  may  from  time  to  time  prescribe  by  law,  and  shall  have  full  power  ana 
control  over  the  local  boards  of  directors  and  all  of  the  officers  and  employees  of  the 
said  hospitals. 

Mr.  Ayers:    "Local  boards"  should  be  changed  to  "special  boards." 
The  Secretary  read  as  follows: 


DEBATES  OE  THE  COX STITUTIOXAL  COXVEXTIOX  OE  VIEGIXIA. 


1291 


Section  7.  TTie  general  board  of  directors  shall  appoint  a  superintendent  for  eactL 
State  hospital  for  the  insane  who  shall  be  reniorable  by  said  board  for  misbeharior, 
incapacity,  neglect  of  official  duty,  or  acts  performed  wiihout  due  authority  of  law.  The 
superintendent  of  each  State  hospital  for  the  insane  shall,  subject  to  the  approval  of  the 
general  board  of  directors,  appoint  all  resident  officers,  and,  subject  to  the  approval  of 
the  local  board  of  directors,  appoint  all  other  employees  of  such  hospital  and  may 
remove  said  officers  and  employees  with  the  consent  of  the  board  that  approved  the 
appointment  in  the  first  instance. 

'My.  Watson:  I  should  like  to  offer  an  amendment  to  section  7.  In  section  7,  line  5,. 
strike  out  the  word  •"superintendent'"  and  substitute  the  words  "•special  board  of  direc- 
tors," and  in  line  S,  after  "directors,"  add  "the  superintendent  of  each  State  hospital 
for  the  insane  shall,"  so  that  the  sentence  would  read: 

The  special  board  of  directors  of  each  State  hospital  for  the  insane  shall,  subject  to 
the  approval  of  the  general  board  of  directors,  appoint  all  resident  officers  and,  subject 
to  the  approval  of  the  special  board  of  directors,  the  superintendent  of  each  State  hos- 
pital for  the  insane  shall  appoint  all  other  employees,  etc. 

Mr.  Chairman,  I  submitted  the  amendment  which  I  have  just  offered  for  the  inspec- 
tion of  the  chairman  of  the  committee  having  this  matter  in  charge,  and  I  had  hoped 
that  upon  reflection  the  committee  would  see  fit  to  accept  the  amendment. 

I  want  to  say,  Mv.  Chairman,  that  for  a  number  of  years  I  have  been  a  member  of 
a  board  of  directors  of  one  of  the  hospitals  of  this  State,  and  I  have  been  impressed, 
sir,  with  one  defect  connected  with  their  present  management.  I  do  not  know  that  I 
am  prepared  to  go  as  far  as  the  committee  has  gone,  and  to  weave  the  details  of  hos- 
pital management  into  the  organic  law  of  this  Commonwealth,  btit  I  have  been  im- 
pressed with  the  fact  that  the  present  management  of  the  hospitals  is  not  a  satisfac- 
tory one. 

I  undertake  to  say,  gentlemen  of  the  Committee,  that  with  the  exception  of  the 
executive  committee  of  these  various  boards  of  directors,  about  all  that  the  other  mem- 
bers of  the  boards  of  directors  have  the  opportunity  of  doing  is  going  to  these  hos- 
pitals and  taking  dinner  once  in  three  months  and  going  home.  It  is  impossible  for  me 
to  go  to  Williamsburg  and  dine  once  in  four  months  and  know  anything  about  the  man- 
agement of  the  Eastern  State  Hospital.  If  other  gentlemen  similarly  situated  have  had 
the  same  experience  I  tmdertake  to  say  that  it  is  impossible  for  them  to  go  to  the  other 
places  in  the  Commonwealth  where  the  hospitals  are  located  and  dine  once  in  three 
months  and  know  anything  about  the  business  with  which  they  are  charged. 

I  conceive  that  the  recommendations  made  by  this  committee,  if  they  are  in  accord- 
ance with  the  principles  of  constitutional  lavr  at  all,  are  in  the  right  direction;  but  to 
my  mind  there  is  one  fatal  defect  in  them.  They  undertake  to  devolve  upon  the  super- 
intendents of  these  various  institutions  the  whole  appointing  power,  not  only  as  to  the 
subordinates  and  the  sub-employees  of  those  instittitions,  but  as  to  the  resident  ph^'si- 
cians  there. 

Mr.  Chairman,  if  it  is  ever  to  be  possible  to  detect  mismanagement  of  any  kind  in 
the  conduct  of  an  institution,  is  it  not  a  fact  that  you  must  have  somebody  from  whom 
to  ascertain  the  facts,  and  some  witnesses  to  the  maladministration  of  the  affairs  of  the 
institution?  I  submit  with  all  candor  to  the  Chairman  of  this  Committee  that  he  can 
never  expect  to  ascertain  anything  about  the  mismanagement  of  an  institution  if  the 
head  and  front  of  it  is  to  have  the  appointment  of  every  human  being  who  has  anything 
to  do  with  the  actual  management  and  business  of  that  institution. 

T\liy.  Mr.  Chairman,  do  these  gentlemen  expect  an  assistant  physician,  a  matron 
of  the  asylum,  or  a  ward  attendant  to  tell  them  anything  about  the  failure  of  the  super- 
intendent to  discharge  his  duty,  when  that  superintendent  has  absolutely  at  his  mercy 
the  position  and  the  bread  and  meat  of  those  very  employees? 

I  submit,  sir,  that  it  is  the  part  of  wisdom  to  have  two  sets  of  folks  in  charge  of 
these  institutions — to  have  two  sets  of  people  there  not  responsible  to  identically  the 
same  appointing  power,  who  may  act  as  checks  upon  each  other,  and  who  in  case  of 
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need  or  necessity  can  with  safety  to  themselves  submit  testimony  and  adduce  proof 
respecting  the  management  and  charge  of  this  business. 

If  the  superintendent  of  each  of  these  institutions  (who  is  always  a  physician)  has 
the  employment  of  all  its  subordinate  employees,  it  seems  to  me  that  ample  power  of 
control  and  of  the  direct  managemient  of  the  institution  is  conferred  upon  him.  But  if 
the  State  is  ever  to  expect  to  find  out  anything  about  his  mismanagement,  either  his 
non-feasance  or  his  malfeasance  in  office,  it  must  have  somebody  else  there  who  is  a 
witness  to  the  fact,  who  is  associated  with  him  in  these  transactions,  but  who  does  not 
ow^e  to  him  the  continuance  of  his  employment,  to  attest  the  truth,  or  else,  I  most  re- 
spectfully submit,  it  will  never  be  known. 

Mr.  Chairman,  I  feel  from  my  little  experience  with  business  of  this  sort  that  there 
is  no  class  of  the  population  of  our  State  that  is  so  much  entitled  to  the  tender  con- 
sideration of  this  Convention  as  those  unfortunate  people  who  are  confined  within  the 
asylums  and  hospitals.  It  must  be  remembered,  sir,  that  they  are  not  as  other  people. 
They  cannot  be  heard  to  say  anything  about  the  management  and  control  which  directs 
and  superintends  their  transactions.  They  are  not  in  line  to  complain  of  mistreatment. 
They  can  never  be  heard,  either  when  proper  supplies  are  withheld  from  them  or  when 
proper  medical  attention  is  not  bestowed  upon  them.  We  must  remember  that  in  their 
affliction  they  are  practically  dumb;  that  they  can  never  be  witnesses  in  their  own 
behalf.  I  say,  sir,  that  it  is  necessary,  it  is  wise,  it  is  right,  and  it  is  just,  sir,  that  the 
State  should  have  somebody  there  to  stay  the  hand  of  mismanagement,  and  if  these 
superintendents  do  not  discharge  their  duties  properly  to  establish  the  fact. 

So,  Mr.  Chairman,  I  ask  the  Chairman  of  the  Committee,  in  the  first  instance,  to^ 
consider  well  this  proposition;  and  I  ask  the  other  gentlemen  of  this  Committee  not  to 
dump  themselves,  foot-loose,  without  any  control  or  restraint,  into  the  power  of  the 
superintendents  of  these  institutions. 

Mr.  Ayers:  Mr.  Chairman,  I  do  not  know  that  with  the  provision  which  authorizes 
the  removal  for  cause  of  the  superintendent  and  all  the  other  resident  officers,  and 
especially  the  superintendent  and  surgeons,  the  Committee  would  have  any  serious 
objection  to  this  change.  We  put  in  this  provision  because  we  felt  that  there  should 
be  broken  up  this  constant  attempt  by  the  assistant  physician  of  these  institutions, 
wdiich  has  been  taking  place  in  every  one  of  them,  to  supplant  the  superintendent, 
thereby  breaking  up  all  confidence  and  close  relations  that  should  exist  between  them 
and  putting  them  really  at  daggers'  points  when  they  meet  for  consultation,  and  ought 
to  be  conferring  together  like  brothers.  But  as  the  provision  is  retained  that  these 
superintendents  can  only  be  removed  for  cause,  I  do  not  see  (speaking  for  myself  and 
several  members  of  the  committee  around  me)  any  serious  objection  to  this  amend- 
ment. Of  course,  I  have  not  consulted  w^th  the  other  members  of  the  committee,  and 
if  any  of  them  desire  to  object  to  it  they  can  do  so.  So  far  as  I  am  concerned,  I  have 
no  objection. 

Mr.  Portlock:  Mr.  Chairman,  as  one  of  °the  committee,  I  have  no  hesitancy  in  say- 
ing that  I  fully  appreciate  the  force  of  the  argument  of  the  gentleman  from  Nottoway 
(Mr.  Watson),  and  so  far  as  I  am  individually  concerned,  as  a  member  of  the  committee, 
I  am  perfectly  willing  to  accede  to  his  amendment.  I  will  only  say  that  the  general  idea 
which  prevailed  in  our  committee  along  this  line  was  that  the  man  who  was  held  re- 
sponsible, as  suggested  by  the  gentleman  from  Nottoway,  was  the  man  who  should  make 
the  appointments  of  those  under  him.  But  so  far  as  I  am  concerned,  sir,  I  see  no  special 
objection  to  waiving  that  view  of  the  case  and  accepting  the  suggestion  of  the  gentle- 
man from  Nottoway. 

The  Chairman:  The  question  is  upon  the  amendment  proposed  by  the  gentleman 
from  Nottoway  (Mr.  Watson). 

The  amendment  was  agreed  to. 

Mr.  Turnbull:  I  offer  an  a.mendment  to  section  7.  After  the  word  "shall,"  in  line 
3,  insert  the  words,  "hold  office  for  four  years,  but  may."  The  section  as  amended 
would  read: 
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me  general  board  of  directors  shall  appoint  a  superintendent  for  each  State 
hospital  for  the  insane,  who  shall  hold  office  for  four  years,  but  may  be  removable  by 
said  board  for  misbehavior,  etc. 

Mr,  Chairman,  from  my  experience  with  these  boards  I  do  not  think  there  is  any 
question  about  the  fact  that  the  provision  I  have  just  offered  should  be  inserted.  There 
are  a  number  of  reasons  that  induced  me  to  offer  the  amendment.  It  would  be  useless 
for  me  to  undertake  to  explain  them,  because  each  member  of  the  Committee  who  has 
had  any  experience  in  this  matter  knows  that  every  appointee  should  have  a  definite 
term  of  office.  It  not  only  adds  to  the  efficiency  of  the  officer  himself,  but  it  makes  it 
better  in  every  way. 

If  a  man  turns  out  to  be  a  good  officer  and  discharges  his  duties  faithfully,  he  will 
be  certain  to  be  re-elected  by  the  body  for  the  next  term.  If  for  any  reason  he  does  not 
give  entire  satisfaction  and  is  appointed  without  any  definite  term,  there  is  no  member 
of  the  board  who  would  not  hate  to  make  charges  against  them.  There  is  not  a  member 
of  the  board  who  would  not  hesitate  to  vote  for  some  one  else  at  the  end  of  his  term  if 
he  did  not  give  satisfaction. 

The  only  way  to  get  rid  of  a  superintendent  under  the  provision  as  it  stands  is  to 
make  charges  against  him  for  inefficiency  in  office,  or  misbehavior,  or  something  of  the 
kind.  "WTien  a  man  has  been  elected  superintendent  of  one  of  these  asylums  and  does 
not  give  satisfaction  to  the  members  of  the  board,  they  do  not  want  to  make  any 
charges  against  him  and  report  against  him  at  the  end  of  his  term.  So  I  think  it  is 
better  that  we  should  have  some  specified  time  for  which  these  officers  should  hold 
office.    I  hope  the  amendment  will  be  adopted. 

Mr.  Ayers:  Mr.  Chairman,  I  am  very  sorry  that  the  committee  cannot  accede  to 
that  amendment.  It  is  to  avoid  the  constant  intrigue  that  goes  on  there  from  the  time 
a  man  goes  in  that  institution  to  get  up  to  the  top  of  it,  and  the  opposition  by  the  assist- 
ant physicians  to  the  superintendent  before  the  board,  and  the  constant  demoralization 
of  the  management  and  the  staff  of  these  institutions,  that  we  have  provided  this  indefi- 
nite term  of  office.  In  this  section  we  have  given  ample  protection  in  the  way  of  pro- 
viding for  the  removal  of  the  superintendent  for  cause,  and  I  believe  it  is  vital  to  the 
stability  of  the  management  of  these  institutions  that  the  term  of  this  superintendent 
shall  be  during  his  competency  and  fitness  to  discharge  the  duties  of  the  office.  I  am 
satisfied  that  it  should  be  so.  The  committee  was  satisfied  that  it  should  be  so.  from 
their  investigation  of  the  different  institutions,  and  from  their  knowledge  of  these 
fights  that  are  constantly  taking  place.  We  believe  that  it  will  create  a  civil  service 
along  that  line:  that  a  superintendent  will  not  only  do  his  best,  that  he  will  not  only 
advance  himself  along  the  lines  of  his  particular  profession,  but  that  the  assistant  physi- 
cians will  do  the  same.  We  believe  that  by  taking  this  course  you  will  have  a  class  of 
'-horoughly  competent  men,  so  that  there  will  be  no  necessity  for  going  outside  of  any 
of  these  hospitals  in  case  of  the  death,  resignation,  incapacity,  or  removal  of  any  of  the 
superintendents,  but  that  you  can  fiJl  the  vacancy  by  the  advancement  of  a  thoroughly 
competent  man  from  the  very  institution  in  which  i-t  occurs.  Yoti  will  hold  out  a  reward 
for  these  assistant  physicians  and  superintendents  to  do  the  ver;;^'  best  that  they  can 
to  improve  themselves  in  every  way,  to  advance  along  their  professional  lines,  and  you 
will,  in  my  opinion,  greatly  benefit  the  insane  and  greatly  benefit  the  management  of 
these  hospitals.  You  will  find  that  such  a  course  will  draw  to  these  institutions  men 
who  are  more  learned  and  advanced  in  the  science  of  their  profession,  more  capable  of 
curing  the  inmates,  and  more  capable  of  carrying  them  along  certain  lines  of  treatment 
that  will  restore  them  to  their  sound  minds  and  enable  them  to  be  discharged. 

For  myself — and  I  think  I  voice  the  unanimous  sentiment  of  the  committee — I  be- 
lieve that  this  amendment,  if  adopted,  would  do  away  with  all  the  advantages  of  the 
changed  system.  Our  idea  is  to  have  a  reward-of-merit  system  there,  and  to  keep  a 
superintendent  in  office  so  long  as  he  discharges  the  duties  of  that  office  in  a  competent 
manner,  and  is  not  incapacitated  or  subject  to  removal  for  one  of  the  causes  set  forth 
in  the  article. 

Mr.  Turnbull:    It  is  suggested  by  my  friend  from  Bedford  (Mr.  Brown)  that  it  is 
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better  to  let  the  words  come  in  after  the  word  "appoint,"  in  the  first  line,  so  that  it  will 
read:  "The  general  board  of  directors  shall  appoint  for  a  term  of  four  years  a  super- 
intendent."   I  accept  that  change  in  the  verbiage. 

Mr.  Walker:  The  law  at  present  provides  that  they  shall  be  chosen  for  a  term  of 
two  years.  You  would  not  object  to  making  the  term  six  years  if  the  chairman  of  the 
committee  accepted  it. 

Mr.  Turnbull:  .  No,  I  would  not.   I  think  four  would  be  better,  however. 

Mr.  Waddill:  Mr.  Chairman,  it  seems  to  me  that  if  there  is  any  officer  who  should 
have  an  indefinite  term — that  is,  who  should  be  retained  during  good  behavior — it  is 
the  superintendent  of  one  of  these  insane  asylums.  He  is  charged  with  ministering  to 
the  wants  of  helpless  people,  and  if  he  feels  that  he  has  been  appointed  upon  his  merits, 
and  that  as  long  as  he  discharges  his  duties  faithfully  he  will  be  retained,  it  is  an  incen- 
tive to  him  to  make  progress  in  his  profession,  and  a  specialist  is  required  for  that  kind 
of  work. 

I  do  not  wish  to  detain  this  Committee,  Mr.  Chairman,  but  I  do  hope  the  amend- 
ment of  the  gentleman  from  Brunswick  (Mr.  Turnbull)  will  be  voted  down.  There  is 
every  reason  why  these  superintendents  should  be  retained  during  good  behavior.  They 
become  acquainted  with  the  unfortunate  people,  and  they  know  them,  and  to  change  the 
superintendent  is  to  inflict  a  wrong  upon  them.  They  come  to  have  the  affection  for 
them  that  they  would  have  for  their  own  parents,  and  it  is  a  hardship  upon  the  inmates 
to  be  changing  a  superintendent  if  he  discharges  his  duties  faithfully.  If  he  does  not 
discharge  them  faithfully  the  board  has  a  perfect  right,  under  this  report,  to  remove 
him.   I,  therefore,  trust  that  the  amendment  will  be  voted  down. 

Mr.  Manly  H.  Barnes:  Mr.  Chairman,  it  occurs  to  me  that  the  argument  of  the 
gentleman  from  Henrico  (Mr.  Waddill)  is  a  very  strong  one  in  favor  of  the  amendment 
offered  by  the  gentleman  from  Brunswick.  He  says  that  the  condition  of  affairs  ought 
to  be  such  that  there  would  be  an  incentive  for  the  superintendent  of  these  asylums  to 
do  his  very  best.  Now,  if  he  knows  that  the  question  of  his  re-election  is  going  to  come 
up  within  a  few  years  that  will  be  a  very  strong  inducement  for  him  to  do  his  very 
utmost  to  make  the  conduct  of  the  asjium  satisfactory  to  the  directors,  who  are  going 
to  elect  his  successor. 

If  the  superintendent  knows  that  he  is  not  going  to  be  turned  out  except  for  cause, 
he  may  go  along  in  a  very  plain  way,  without  making  any  special  effort  at  making  his 
administration  of  the  asylum  successful;  and  a  much  stronger  reason  would  be  required 
for  turning  him  out,  for  preferring  charges  against  him  for  that  purpose,  than  if  an  elec- 
tion was  going  to  take  place,  thereby  giving  the  board  of  directors  the  opportunity  of 
putting  some  one  in  his  place  without  having  to  prefer  charges  against  him. 

For  that  reason  I  think  there  ought  to  be  a  re-election  of  that  officer.  Indeed,  I 
believe  the  same  principle  ought  to  apply  to  him  as  to  officers  generally.  I  have  found, 
in  my  own  experience,  and  I  have  found  from  observation,  that  as  a  general  rule  where 
officers  have  to  be  re-elected  they  are  much  more  faithful  in  the  discharge  of  their  duties 
than  they  will  be  if  their  term  of  office  continues  indefinitely,  and  they  cannot  be  re- 
moved except  for  cause. 

For  that  reason  I  insist  that  the  amendment  of  the  gentleman  from  Brunswick  (Mr. 
Turnbull)  is  a  most  excellent  one,  and  I  hope  that  this  Committee  will  see  fit,  in  its 
wisdom,  to  adopt  the  amendment. 

Mr.  Carter:  Mr.  Chairman,  my  experience  leads  me  to  the  conclusion  that  as  a 
general  rule  the  longer  an  officer  holds  his  position  the  better  he  is,  if  he  is  a  good  man 
at  the  start.  Not  only  that,  but  you  are  more  apt  to  get  a  good  officer  if  he  has  a  long 
time  to  serve  than  if  he  has  a  short  one.  I  think  the  best  judges  in  the  United  States, 
as  a  rule,  are  those  who  are  appointed  for  life.  I  think  the  same  principle  might  be 
applied  to  most  of  our  executive  officers.  I  think  that  in  this  case,  for  the  reasons  given 
Toy  the  gentleman  from  Henrico  (Mr.  Waddill),  they  are  peculiarly  applicable,  and  that 
this  man  who  is  appointed  ought  to  hold  office  for  life,  or  during  good  behavior.  If  he 
is  elected  or  appointed  once  in  four  years,  frequently  the  man  who  was  his  contestant 
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for  the  position,  or  some  one  in  his  behalf,  will  begin  to  electioneer  the  very  day  after 
his  appointment. 

Mr.  Turnbull:    Has  that  been  the  case  under  the  present  statute,  when  the  term  is 
two  years? 

Mr.  Carter:    I  think  so. 

Mr.  Turnbull:  Did  you  ever  hear  of  any  such  application  as  that  being  made  for 
the  place  of  a  man  who  was  discharging  his  duties  faithfully? 

Mr.  Carter:  I  think  that  frequently,  in  cases  existing  at  these  hospitals,  the  fact 
that  there  is  a  time  coming  when  there  shall  be  a  new  election  has  started  some  men 
into  electioneering,  and  that  when  they  appoint  men  on  the  boards,  and  vacancies  are  to 
be  filled,  people  who  want  these  places  are  looking  around  and  seeing  that  their  friends 
get  the  positions.  I  do  not  want  to  call  any  names;  I  do  not  know  that  I  could  if  I 
wanted  to;  but  I  think  that  is  the  case  now.  Certainly  the  tendency  would  be  to  pro- 
duce that  state  of  affairs;  and  it  does  seem  to  me  that  if  there  is  any  case  in  which  we 
ought  to  apply  the  principle  of  long  term  of  life  offices  this  is  one.  For  myself,  I  would 
be  glad  to  see  it  applied  in  many  other  instances. 

Mr,  Turnbull:  If  you  examine  this  report  you  will  find  that  when  a  superintendent 
of  one  of  these  asylums  is  elected  by  that  board  he  is  superintendent  of  the  asylum 
until  what  time?  Until  he  shall  be  removed  by  said  board  "for  misbehavior,  incapacity, 
neglect  of  official  duty,  or  acts  performed  without  due  authority  of  law."  Now,  what 
does  that  mean?  It  means  that  some  member  of  the  board  from  the  institution  itself 
of  which  he  is  superintendent,  or  some  member  of  this  general  board  from  another  in- 
stitution, shall  have  to  make  charges  against  him  before  he  can  ever  remove  him. 
Now,  I  say  that  that  principle  is  wrong,  and  that  you  ought  to  have  some  termination 
other  than  that  to  the  appointment  of  the  superintendents  of  those  institutions. 

I  differ  with  my  friend  from  Hanover  in  regard  to  the  fact  that  somebody  is  making 
application  for  these  positions  at  the  end  of  every  term,  because  the  history  of  these 
institutions  will  show  that,  although  the  superintendents  were  elected  every  few  years, 
they  have  held  office  term  after  term  in  cases  where  they  faithfully  discharged  the 
duties  of  the  position. 

There  are  to  be  three  directors  at  each  one  of  these  institutions,  and  I  undertake 
to  say  that  when  the  superintendent  discharges  the  duty  of  the  position  acceptably  to 
those  three  directors  he  will  be  re-elected  at  the  end  of  four  years  without  question,  but 
where  he  fails  to  discharge  his  duties  acceptably  to  them  he  will  not  be  re-elected  at 
the  end  of  four  years.  However,  if  they  had  to  make  charges  against  him,  if  they  had 
to  attack  his  integrity,  if  they  had  to  attack  his  efficiency,  if  they  had  to  attack  his 
character  so  as  to  leave  him  in  a  position  w^here,  if  defeated,  it  would  be  known  that 
he  had  not  discharged  the  duties  of  the  position  faithfully,  they  would  hate  and  hesitate 
to  make  these  charges. 

Under  the  proposition  I  make,  at  the  end  of  any  term  of  four  years  he  goes  out  of 
office,  and  it  is  with  this  general  board  to  elect  some  one  in  his  place,  if  he  has  not  dis- 
charged the  duties  acceptably.  I  say  such  a  provision  puts  the  superintendent  in  a 
much  better  position  than  to  have  the  board  make  charges  against  him  and  have  them 
sustained  before  he  can  be  turned  out  of  office. 

Mr.  Eggleston:  Mr.  Chairman,  I  agree  with  the  gentleman  from  Hanover  (Mr. 
Carter)  when  he  says  that  if  in  our  government  there  is  any  officer  who  should  be  ap- 
pointed and  hold  his  office  during  good  behavior  it  is  the  superintendent  of  one  of  these 
asylums  having  charge  of  these  unfortunate  people.  Who  is  the  best  man  to  look  after 
their  wants  and  to  undertake  to  cure  their  ills?  Surely  not  the  man  who  can  success- 
fully log-roll  to  get  a  board  to  retain  him  in  that  position. 

The  very  fact  that  when  a  man  accepts  one  of  these  positions  he  has  no  security 
for  his  place  beyond  the  term  of  two  years,  prevents  many  a  man,  and,  indeed,  the  very 
best  class  of  physicians,  from  undertaking  to  fill  those  positions.  The  tendency  of  it  is 
to  drive  out  of  these  State  hospitals  the  better  class  of  men  who  ought  to  be  there  to 
have  charge  of  them.  Why?  If  he  gives  up  his  profession,  if  he  gives  up  his  practice 
and  goes  into  one  of  these  institutions  in  the  course  of  two,  certainly  in  the  course  of 
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four  years,  two-thirds  of  the  board  which  appointed  him  have  been  changed  and  he  has 
no  guarantee,  no  matter  how  well  he  may  discharge  the  duties  of  that  office,  that  he 
can  retain  the  position  beyond  two  years. 

Now,  what  inducement  is  there  to  a  man  of  ability  and  talent  to  give  his  time  and 
attention  and  the  work  of  his  life  to  the  care  and  cure  of  mind  diseases  when  you  can 
offer  him  no  reward  beyond  a  two  years'  term  in  one  of  these  hospitals?  That  is  the 
tendency  of  the  present  system. 

Gentlemen  seem  to  be  afraid  that  you  will  get  some  man  there  whom  you  cannot 
get  rid  of.  I  say,  Mr.  Chairman,  the  danger  is  that  you  will  get  men  there  who  ought 
not  to  be  gotten  rid  of,  useful  men  in  their  profession,  men  of  ability. 

How  is  it  now?  Without  calling  any  names,  a  great  many  of  us  have  a  very  strong 
suspicion,  amounting  very  often  to  a  certainty  in  our  minds,  that  these  boards  have 
been  constituted  for  the  purpose  of  making  certain  appointments.  Wlhen  so  consti- 
tuted we  also  know  that  there  is  in  these  very  institutions  a  tendency  to  a  conflict  be- 
tween the  subordinate  physicians  and  the  principal.  There  has  been  a  conflict  between 
them  and  an  effort  on  the  part  of  the  subordinate  to  supplant  his  principal,  because  he 
knew  that  at  the  end  of  every  two  years  he  would  have  an  opportunity  of  doing  so. 

Now,  what  is  the  tendency  there?  If  a  superintendent  has  enough  political  influ- 
ence to  keep  the  board  of  visitors  of  one  of  these  institutions  in  harmony  with  himself;, 
so  as  to  retain  him  in  his  position,  he  will  have  enough  influence  with  that  same  board 
to  see  that  no  man  of  ability,  anything  like  equal  to  his,  will  be  appointed  in  one  of  the 
subordinate  positions.  Whether  it  has  been  so  or  not  the  natural  tendency  under  the 
present  system  is  to  fill  these  positions  with  young  men  who  will  not  likely  become 
opponents  of  the  principal.  AVhat  is  the  result?  That  in  the  State  of  Virginia  to-day 
you  are  not  raising  up  and  training  a  corps  of  experts  in  mental  diseases  to  take  care 
of  the  unfortunate  people  in  these  asylums.  There  is  not  a  sufficient  inducement  to  lead; 
a  man  to  give  his  life  to  it,  simply  for  a  two  years'  term  of  office. 

It  seems  to  me  that  the  whole  tendency  of  the  present  system  is  bad.  It  has  been 
the  effort  of  the  Committee  in  proposing  this  change  to  obviate  these  difficulties  and  to 
provide,  if  possible,  a  sufficient  inducement  for  a  man  of  ability  to  go  into  one  of  these 
hospitals  as  principal,  and  for  a  young  man  of  talent  and  ability  to  go  there  and  accept 
a  subordinate  position  at  an  adequate  salary  in  order  to  equip  himself  for  that  par- 
ticular work,  and  thereby  provide  for  the  insane  of  this  State  experts,  so  that  the  subor- 
dinates after  they  have  served  their  terms  can  be  promoted  to  the  higher  position. 
Under  this  provision  when  a  vacancy  occurs  the  general  board  can  look  over  the  dif- 
ferent hospitals,  all  four  of  them,  and  take  the  most  promising  subordinate  from  all  of 
them  and  put  him  in  the  position  of  principal.  There  you  have  a  man  who  has  given 
his  time  to  this  work,  and  when  he  is  promoted  there  is  an  inducement  to  a  young  man 
to  come  in  and  take  the  place  he  had  filled  and  prepared  himself  for  promotion. 

If  there  is  any  position  under  our  government  for  which  we  should  undertake  to  pro- 
vide an  expert  it  does  seem  to  me  to  be  the  position  of  superintendent  of  one  of  these 
asylums.  The  only  way  I  know  of  by  which  that  can  be  done  is,  in  the  first  place,  to  give 
a  man  a  permanent  tenure  of  office  during  good  behavior,  and  then  to  offer  in  the  subor- 
dinate positions  an  opening  for  young  men  of  talent  who  can  take  them  with  the  hope  of 
promotion  in  the  future. 

The  committee  gave  this  matter  very  careful  consideration.  We  have  not  gone  into 
the  investigation  of  this  subject  with  any  pet  theory  at  hand  to  put  into  practice,  nor 
have  we  undertaken  to  go  into  what  some  of  these  gentlemen  would  term  an  experiment. 
It  is  not  an  experiment. 

If  you  will  look  over  the  country  and  examine  the  most  successful  management  of 
hospitals  in  the  Union  you  will  find  that  they  have  undertaken  a  system  to  provide  re- 
sponsibility, stability  and  uniformity.  That  is  what  this  committee  has  undertaken  to 
provide.  They  want  responsibility.  They  have  undertaken  to  wipe  out  six  of  the  mem- 
bers from  each  one  of  these  boards  of  directors.  Why?  Because  it  was  the  universal 
opinion  that  those  six  men  did  nothing  except  to  go  there  as  the  gentleman  from  Notto- 
way (Mr.  Watson)  said  he  did,  to  eat  dinner  and  leave,  and  they  knew  nothing  in  the 
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world  about  ihe  institution  they  went  to  visit.  The  committee  want  to  get  stability,  and 
this  is  one  of  the  very  provisions  to  secaire  stability. 

Another  is  to  provide  that  not  more  than  one  member  of  one  of  these  boards  shall  be 
removed  in  two  years.  They  are  to  hold  a  term  of  office  for  two,  four  and  six  years.  We 
have  not  gone  in  the  changes  which  we  have  proposed  as  far  as  some  of  the  States  having 
the  most  sticcessful  management  of  hospitals  have  done,  but  we  are  satisfied  that  if  this 
provision  shall  be  adopted  by  the  Convention  it  will  be  found  to  be  beneficial  in  a  great 
many  respects. 

Mr.  Hardy:  ^Iv.  Chairman,  the  ground  seems  to  have  been  completely  covered  that 
it  would  seem  almost  useless  for  any  one  to  add  another  word.  I  wish  to  state,  however, 
that  I  am  emphatically  in  favor  of  the  provision  made  by  the  committee  in  regard  to  the 
appointment  of  the  superintendent  during  good  behavior. 

Generally  my  friend  from  Brunswick  (Mr.  Turnbull)  is  so  very  practical  and  level- 
headed that  I  agree  with  him,  but  in  this  instance  I  am  sure  he  is  mistaken,  for  there 
is  an  incentive  towards  the  discharge  of  duty  that  is  higher  than  money  or  fear. 

This  is  an  instance  in  which  it  seems  to  me  a  continual  changing  and  reappoint- 
ment and  re-ele(5tion  of  the  superintendent  would  strike  at  the  very  foundation  of  the 
efficiency  of  this  officer. 

The  gentleman  from  Kichmond  (Mr.  AVaddill)  mentioned  one  of  the  strongest  rea- 
sons why  we  should  allow  the  superintendent  to  continue  as  long  as  he  is  acceptable  to 
the  board,  for  the  reason  that  we  would  be  doing  an  injustice  to  the  inmates  of  these  in- 
stitutions to  remove  him  after  they  have  become  attached  to  him,  and  that  by  the  love  and 
esteem  they  bear  to  a  superintendent  he  is  enabled  to  manage  them  and  retain  a  discipline 
that  he  could  not  under  any  other  circumstances  enforce. 

So  I  hope  the  committee  will  see  fit  to  make  an  exception  of  this  case  in  what  might 
be  termed  something  like  life  tenure  of  office.  It  seems  to  me  it  gives  us  an  opportunity 
here  to  revert  to  the  good  old  principle  of  which  we  have  often  heard,  but  seldom  seen 
in  practice,  and  that  in  this  instance  it  might  be  and  I  believe  it  will  be  the  case,  that 
the  office  will  seek  the  man  and  not  the  man  the  office. 

Mr.  Hancock:  Mr.  Chairman,  I  desire  to  offer  an  amendment.  After  the  word  ""■em- 
ployment'' I  move  to  insert  the  words,  "for  a  term  of  six  years. •■"  Upon  this  amendment 
I  desire  to  say  a  few  words. 

I  believe  it  is  a  principle  which  cannot  be  controverted  that  a  life  tenure  of  office  is 
inconsistent  with  demecratic  principles.  I  believe  we  ought  to  have  efficient  officers.  But 
if  the  officer  cannot  be  efficient  unless  he  has  a  life  tenure,  then  it  would  be  better  to 
have  inefficient  officers  rather  than  to  have  the  country  controlled  by  an  aristocracy  of 
office-holders. 

I  think,  Mr.  Chairman,  the  efficiency  of  the  system  will  be  greatly  increased  by  hav- 
ing these  men  know  that  their  term  of  office  is  settled  and  determined  by  law.  Every 
man  wishes  to  be  re-elected,  and  tries  to  be  faithful  in  office  in  order  to  be  re-elected. 
If  he  has  a  term  before  him  he  looks  forward  to  the  ending  of  that  term.  He  is  looking 
lorward  to  the  probability  of  his  re-election,  and  one  of  the  aims  and  purposes  of  his 
life  is  to  be  efficient,  so  that  when  his  term  of  office  is  ended  he  may  be  re-elected  without 
opposition  and  have  the  approbation  of  the  people  he  has  served. 

This  is  the  principle  upon  which  terms  of  office  are  fixed  in  the  Constitution  and 
by  the  laws  of  the  State,  that  office-holders  may  endeavor  to  so  faithfully  discharge  the 
duties  of  the  office  that  they  may  be  continued  in  office.  It  is  one  of  the  highest  incen- 
tives that  a  man  can  have  when  he  is  given  an  office  to  endeavor  to  faithfully  perform 
the  duties  in  order  that  he  may  be  re-elected  and  have  the  endorsation  of  the  people  who 
gave  him  the  position. 

Of  course,  the  first  and  most  solemn  obligation  that  a  man  takes  when  he  enters 
an  office  is  the  oath  that  he  vrill  faithfully  discharge  the  duties  of  the  office  to  the  best  of 
his  ability,  and  I  judge  that  the  gentleman  from  Norfolk  county  took  that  oath  when  he 
went  into  office,  and  I  believe  he  places  that  obligation  so  far  above  all  these  other  in- 
cidental questions  of  which  he  has  spoken  that  they  are  not  to  be  mentioned  on  the  day 
or  at  the  same  time. 
S2— Const.  Debs. 
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Mr.  Portlock:  Did  you  not  say  the  other  day  that  you  proposed  to  hold  office  for 
life,  if  you  could  do  so? 

Mr.  Hancock:  No,  sir.  I  said  that  if  the  people  of  this  Commonwealth  wanted  me  to 
hold  office  I  would  hold  office  as  long  as  I  lived,  even  if  I  lived  to  be  as  old  as  Methuselah. 
But  I  want  to  go  before  the  people  at  stated  terms.  I  want  to  have  a  new  indorsement. 
I  want  to  say  that  my  commission  is  not  out  of  date  and  the  statute  of  limitations  does 
not  apply  to  the  indorsement  of  the  people  of  the  Commonwealth,  that  I  have  a  new 
commission,  which  is  alive  and  strong,  because  the  people  are  my  supporters  and  be- 
lieve me  worthy  of  the  office — that  is  what  I  mean. 

Now,  coming  back  to  some  of  these  asylums,  I  will  say  that  some  time  ago  I  was 
at  the  asylum  near  Petersburg.  (Laughter.)  It  is  one  of  the  best  conducted  asylums 
in  this  Commonwealth,  and  when  I  was  there  I  learned  that  one  of  the  distinguishing 
features  of  those  who  are  in  the  asylum  is  that  they  are  always  laughing  and  making  a 
great  deal  of  noise,  so  that  people  cannot  tell  what  is  the  trouble  with  them.  (Laugh- 
ter.) 

Gentlemen  say  that  these  officers  are  to  be  appointed  by  this  board,  which  is  itself 
appointed.  Now,  when  you  get  an  appointment  to  an  appointment  it  is  like  an  amend- 
ment to  an  amendment ;  you  want  to  stop  somewhere.  I  believe  that  when  this  ap- 
pointment by  a  board  comes  in  it  ought  certainly  to  be  limited  by  a  term  of  office,  and 
that  all  the  officers  of  this  Commonwealth  should  have  a  term  to  end  in,  so  that  when 
a  man  is  not  efficient  you  may  feel  that  you  can  bear  him  for  a  little  while  longer,  for 
his  term  is  nearly  out,  and  then  you  can  get  rid  of  him.  But  when  he  is  in  there  at  the 
pleasure  of  the  board  during  good  behavior  it  is  a  more  difficult  matter.  The  officer 
may  be  getting  old  and  be  very  inefficient.  The  members  of  the  board  with  whom  he 
has  served  so  long  will  say:  "Let  him  stay  in  here  a  year  longer;  he  will  die  by  that 
time  perhaps."  They  will  say:  "We  do  not  wish  to  remove  him  for  inefficiency,  for 
neglect  of  duty,  or  for  malfeasance  or  misfeasance  in  office;  but  we  will  get  some  assist- 
ant to  help  him,  and  let  the  old  man  keep  the  office  and  draw  the  salary,  and  the 
younger  man  will  do  the  work." 

Who  is  going  to  be  the  bold  man  to  come  forward  and  say  that  the  superintendent 
of  an  asylum  is  so  inefficient  on  account  of  age  that  he  cannot  discharge  the  duties  of 
the  office?  Such  a  man  has  not  yet  appeared  above  the  horizon.  The  colleges  and  uni- 
versities of  the  country  have  the  same  difficulty  with  their  old  men,  and  get  rid  of  them 
by  making  them  "professors  emeritus."    Honorary,  but  not  active. 

Gentlemen  here  who  have  been  on  these  boards  know  the  personal  relationship 
and  the  sympathy  and  the  love  that  exist  between  men  who  have  worked  together  for  a 
long  time.  You  cannot  get  rid  of  the  sympathy  that  they  have  for  one  another,  and 
they  will  say:  "Let  the  old  man  stay  in  a  while  longer;  try  him  a  while  longer;  he 
cannot  do  any  harm,  for  he  has  a  good  assistant." 

I  believe  that  this  system  of  appointing  these  superintendents,  as  contemplated  by 
the  committee,  will  result  in  great  harm  to  the  Commonwealth.  Let  us  give  him  six 
years.  I  prefer  the  six-year  term  to  the  four-year  term,  but  am,  willing  to  vote  for  the 
latter  if  the  comimittee  rejects  the  former.  In  six  years  the  officer  has  plenty  of  time  in 
which  he  can  display  his  capacity.  He  has  a  term  in  which  he  can  move  and  mingle 
v/ith  the  people  with  whom  he  has  to  deal,  and  can  show  his  administrative  ability  and 
that  he  is  the  man  for  the  place.  At  the  end  of  six  years,  if  the  officer  has  discharged 
his  duty  faithfully,  he  will  be  re-elected  and  there  will  be  no  trouble.  If  he  has  dis- 
charged his  duty  inefficiently  he  will  go  and  a  new  man  will  come  in. 

I  hope,  therefore,  that  the  amendment  will  be  adopted,  first,  on  the  ground  that  we 
do  not  want  any  life  tenure  officers  in  the  State  of  Virginia;  second,  I  hope  the  amend- 
ment will  be  adopted  because  we  believe  that  the  efficiency  of  the  system  v/ill  be  better 
preserved  by  allowing  these  people  to  have  a  regular  term  of  office;  and,  lastly,  because 
it  is  in  harmony  with  the  opinions  and  the  principles  of  the  American  people  that  a  man 
shall  not  have  a  life  tenure  of  office. 

Mr.  Portlock:  Mr.  Chairman,  I  fully  appreciate  the  valuable  services  rendered  to 
this  Convention  on  all  occasions  by  the  gentleman  from  Brunswick  (Mr.  Turnbull).  He 
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points  out  the  weak  spots  in  all  matters  before  the  Convention  and  often  objects  to 
many  strong  points.  In  either  event,  however,  it  results  in  a  discussion  and  an  elabo- 
ration and  a  debate  upon  the  questions,  which  are  always  beneficial  to  this  body. 

I  think  in  this  case  the  gentleman  from  Brunswick,  whose  amendment  is  supple- 
mented by  that  of  the  gentleman  from  Chesterfield  (Mr.  Hancock),  has  objected  to  a 
strong  point  in  this  report,  and  has  not  discovered  a  weakness  to  which  an  objection 
should  be  sustained. 

Now,  sir,  I  think  if  there  is  an  office  in  the  Commonwealth  of  Virginia,  the  occu- 
pant of  which  should  have  a  life  tenure,  it  is  that  of  superintendent  of  one  of  these 
asylums.  I  have  recently  had  occasion,  sir,  as  a  member  of  the  committee  which  sub- 
mitted this  report,  to  visit  every  one  of  these  asylums  within  this  State,  and  I  came  to 
the  conclusion  that  the  superintendents  of  those  asylums  bore  the  closest  and  most 
beneficial  relations  to  the  inmates,  and  that  the  confidence  which  they  inspired  in  the 
poor  unfortunates  at  the  institutions  and  the  control  which  they  exercised  over  them, 
and  the  time  which  they  gave  to  the  study  of  each  individual  case,  and  of  mental  dis- 
eases especially,  make  it  absolutely  important  that  these  officers,  of  all  others,  should 
have  a  life  tenure. 

Now,  sir,  what  is  the  inducement?  It  must  be  conceded  that  this  is  a  special  line 
and  a  special  study  in  physics  and  in  the  medical  science,  and  therefore  it  requires  long 
years  of  service  and  of  study  for  the  gentlemen  who  occupy  such  important  positions 
to  become  efficient  in  those  positions;  and  if  you  make  it  only  a  short  term  of  four  or 
six  years,  as  the  case  may  be,  you  have  given  little  time,  indeed,  to  the  development  of 
their  attainments  in  that  particular  direction. 

Now,  sir,  there  is  another  view  which  I  have  taken  of  this  matter.  The  gentleman 
from  Brunswick  and  also  the  gentleman  from  Chesterfield  are  putting  this  office  upon 
the  plane  of  all  other  offices  in  this  State  when  they  speak  of  the  republican  form  of 
government  which  they  are  so  anxious  to  have  maintained.  I  think  I  can  assure  these 
gentleman  that  a  departure  from  their  general  rule  in  this  case  will  not  by  any  means 
break  dovrn  or  destroy  the  republican  form  of  government  under  which  we  are  living 
in  the  State  of  Virginia  and  the  United  States  to-day. 

I  think,  sir,  instead  of  electing  these  men  for  given  terms  they  should  be  continued 
in  their  office  in  order  that  they  may  have  time  to  develop  the  particular  lines  of  study 
and  attainments  in  the  matter  of  mental  diseases. 

Sir,  the  men  who  occupy  these  positions  should  not  be  put  upon  the  same  plane 
with  all  the  other  officers  who  are  elected  or  appointed.  They  are  men  of  a  higher 
mental  calibre.  They  are  men  of  higher  character.  They  are  professional  men,  who, 
instead  of  looking  at  the  sordid  income  and  the  paltry  dollar,  are  looking  to  the  develop- 
ment of  their  minds  for  their  life  work,  if  you  make  it  a  life  work. 

The  gentlemen  may  as  well  hold  that  the  professors  of  our  colleges,  who  are  espe- 
cially fitted  to  perform  the  duties  in  those  colleges,  should  have  a  term  of  office  in 
order  to  conform  to  a  republican  form  of  government.  Sir,  one  of  the  most  distinguished 
professors  that  Virginia  has  ever  known  or  that  this  country  has  ever  known,  professor 
of  law  at  the  University  of  Virginia,  held  a  life  tenure  in  that  office,  and  if  he  had  lived, 
as  the  gentleman  from  Chesterfield  has  suggested,  to  be  as  old  as  Methuselah,  he  would 
still  have  held  that  office,  if  his  mental  faculties  had  remained  intact. 

So  it  is  with  all  the  other  professors.  One  of  the  best  and  most  highly  respected 
professors  in  the  State,  a  member  of  this  body,  beloved  by  every  member  of  it,  and 
whose  modesty  forbids  that  I  should  mention  his  name,  is  also  a  professor  of  a  college. 
Would  you  say  that  that  gentleman  should  be  subjected  to  a  short  term  of  office  in 
order  to  conform  to  a  republican  form  of  government,  for  that  is  the  only  objection 
urged  by  these  gentlemen?  I  say  no,  sir.  So  long  as  that  gentleman  in  his  professional 
capacity  is  performing  his  duties  as  efficiently  and  as  satisfactorily  as  he  now  performs 
them  he  should  be,  and  he  will  be,  retained  in  that  office. 

I  was  a  little  amazed,  ^Mr.  Chairman  and  gentlemen,  to  hear  the  gentleman  from 
Chesterfield,  occupying  the  exalted  position  that  he  does  in  the  estimation  of  the  people 
of  this  State,  and  who  has  remained  in  office  as  long  as  he  has,  at  the  hands  of  the 
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people  of  this  State,  declare  that  the  object  of  an  officer  should  be  to  work  for  re-elec- 
tion instead  of  promotion  and  progress  along  his  professional  lines.  I  am  sure  the  gen- 
tleman himself  has  never  entertained  any  such  views,  and  that  he  himself  has  never 
worked  for  any  such  end,  and  that  he  will  be  continued  in  it  as  long  as  he  may  desire 
to  hold  the  position  which  has  been  properly  conferred  upon  him,  and  that  regardless 
of  the  fact  whether  it  be  a  short  term  or  a  life  tenure. 

I  think  the  inducements  should  be  given  the  superintendents  of  these  institutions 
to  pursue  their  special  lines  of  study  and  their  special  lines  of  work.  I  think  the  oppor- 
tunity and  the  incentive  should  be  given  their  assistants,  knowing  that  they  are  in  line 
of  promotion  and  will  step  into  the  positions  held  by  their  superiors  at  some  future  day, 
to  make  a  special  study  in  the  line  of  their  life  work,  and  in  that  way  an  efficiency  will 
be  established  and  brought  about  in  the  case  of  these  superintendents  that  we  would 
never  otherwise  have. 

Sir,  I  know  of  a  recent  case  in  one  of  the  asylums  of  this  State,  where  there  was  an 
ordinary  meeting  of  the  board  of  visitors.  The  superintendent  had  been  discharging 
his  duties  most  effectively  and  faithfully  and  satisfactorily  to  the  board.  The  assistant 
superintendent  had  gone  around  and  obtained  the  signatures  and  the  consent  of  the 
absent  members  of  the  board,  who  scarcely  ever  appeared  at  any  of  its  meetings,  and 
therefore  had  very  little  interest  in  what  was  being  done  and  knew  still  less.  This 
assistant  superintendent  went  around  and  secured  the  signatures  of  nearly  the  entire 
board  and  the  consent  of  nearly  every  member  of  that  board  to  supplant  his  superior 
in  office,  and  it  was  only  discovered  on  the  day  that  the  board  was  to  meet  when  the 
proxies  were  presented.  But  it  was  discovered  in  time  to  thwart  the  purpose  of  the 
assistant  superintendent. 

I  say  if  you  make  this  an  office  of  life  tenure  it  will  do  away  with  all  such  under- 
hand v/ork.  It  will  obviate  any  trouble  along  those  lines.  It  will  give  stability  and 
character  and  importance  tO'  the  office,  and  men  will  then  take  the  office  who  would  not 
do  so  otherwise. 

I  hope,  Mr.  Chairman,  that  the  Committee  will  see  proper  to  vote  down  the  amend- 
ments offered  by  the  gentleman  from  Brunswick  and  the  gentleman  rrom  Chesterfield, 
and  that  they  will  see  the  great  importance  of  making  the  tenure  of  this  office  during 
good  behavior. 

Mr.  Turnbull:  Mr.  Chairman,  I  simply  wish  to  say  one  word  in  reply.  I  have  said 
nothing  about  any  republican  form  of  government.  I  have  said  nothing  about  life 
tenure.  I  am  looking-at  the  thing  from  a  business  standpoint  and  from  the  practical 
information  I  have  in  regard  to  the  appointment  of  these  men  upon  these  different 
boards. 

I  was  on  the  committee  that  was  appointed  by  the  Senate  to  investigate  all  these 
institutions.  We  had  representatives  of  every  one  of  them  before  us.  We  probed  into 
everything  in  connection  with  them.  The  officers  were  then  appointed  for  two  years. 
There  was  not  one  of  them  who  had  nol  been  reappointed  for  a  numher  of  years.  The 
affairs  in  every  one  of  the  institutions  showed  a  different  state  of  things  from  the 
others.  In  som,e  instances  the  officers  in  one  place  were  paid  a  third  more  than  in  an- 
other, and  it  was  the  purpose  of  the  Legislature  to  try  and  equalize  matters. 

In  my  judgment  that  investigation  showed  that  it  should  be  within  the  power  of 
the  directors  to  appoint  these  officers  at  certain  stated  periods.  I  think  two  years  is  too 
short,  but  I  think  they  ought  to  be  appointed  every  four  years.  Where  a  man  has  satis- 
factorily discharged  the  duties  of  his  position,  it  goes  without  saying  that  he  will  be  re- 
elected. 

The  condition  described  by  my  friend  from  Norfolk  county  (Mr.  Portlock)  simply 
shows  that  both  of  those  men  were  inefficient,  and  neither  one  was  qualified  to  fill  the 
position  at  the  asylum,  because  if  the  old  man  had  been  efficient  and  the  directors  had 
been  proper  men  they  never  would  have  consented  to  elect  the  second  man,  and  if  the 
new  man  had  been  an  efficient  man  you  would  not  have  had  that  state  of  things  at  all. 

I  say  no  harm  can  result  if  these  men  are  appointed  at  stated  periods,  but  that  harm 
will  result  if  they  are  going  to  have  a  life  tenure,  and  if  you  have  to  make  charges 
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.against  them  before  they  can  be  removed,  because  the  board  will  hesitate  before  it  will 
make  charges.  Members  of  a  board  appointed  as  these  are  appointed  should  be  relieved 
of  this  trouble,  and  the  officer  ought  to  be  elected  at  certain  periods,  so  that  the  mem- 
bers of  the  board,  if  they  find  that  a  man  is  inefficient,  may  elect  some  one  else  without 
Tiaving  to  make  charges  against  the  inefficient  man. 

That  is  the  position  I  take.  It  is  not  a  question  of  form  of  government  or  anything 
else.  It  is  simply  a  question  of  business.  I  have  some  hesitation  in  putting  my  judg- 
ment against  that  of  the  gentlemen  on  the  committee  who  have  considered  the  question, 
but  I  have  considered  it  also  as  a  member  of  the  Senate  committee,  which,  with  the 
committee  appointed  by  the  House  of  Delegates,  went  into  this  whole  matter;  and  I 
undertake  to  say  that  these  institutions  were  benefitted  by  the  investigation,  because  it 
equalized  them.  That  is  one  of  the  very  reasons  why  I  am  in  favor  of  this  report.  Let 
us  have  a  board  composed  of  representatives  of  all  the  institutions,  so  that  they  can  act 
conjointly,  because  then  they  will  know  the  state  of  affairs  at  the  different  institutions. 
Then  a  fireman  will  not  be  paid  $25  at  one  institution  and  $50  at  another,  and  an  assist- 
ant surgeon  at  one  place  shall  not  be  paid  $1,800  and  at  another  a  thousand  dollars  a 
year  for  exactly  the  same  service.  That  was  the  state  of  things  before  the  committee 
which  was  appointed  by  the  General  Assembly  acted  and  equalized  them  and  regulated 
the  whole  business.  One  of  the  superintendents  got  $3,500  a  year  and  another  one  at 
another  institution  got  $2,500,  and  one  at  the  best  managed  institution  in  the  State  got 
but  $1,800. 

That  shows  the  advantage  of  a  general  board,  which  can  act  unitedly  in  reference 
to  these  matters  and  can  know  what  is  going  on  in  each  institution.  It  ought  to  be 
within  the  power  of  that  board  to  appoint  the  superintendents  of  these  asylum,s  every 
four  years.  In  my  opinion,  sir,  a  time  should  roll  around  when  the  superintendent  has 
to  account  to  the  board  for  the  faithful  discharge  of  this  duty. 

There  is  something  else  for  the  superintendents  to  do  besides  attending  to  the 
patients.  They  have  to  manage  the  whole  institution,  and  it  takes  a  man  of  business 
capacity  in  addition  to  knowing  how  to  manage  the  insane.  He  has  to  be  a  man  of  busi- 
ness capacity  and  executive  ability  to  manage  the  institution  properly,  and  he  may  be 
the  most  learned  man,  so  far  as  the  insane  are  concerned,  and  prove  a  total  failure  in 
the  management  of  these  institutions.  The  fact  of  the  business  is  that  the  head  of  one 
of  these  institutions  has  very  little  to  do  with  the  patients,  because  they  are  attended  to- 
by the  assistants  of  the  hospital.    They  simply  give  general  directions. 

These  are  my  views  in  reference  to  this  matter.  I  have  given  them  because  I  feel 
it  my  duty  to  do  so  upon  every  question  that  comes  up  in  reference  to  which  I  have  had 
some  practical,  business  experience. 

The  amendment  to  the  amendment  was  rejected. 

The  Chairman:  The  question  recurs  on  agreeing  to  the  amendment  proposed  by 
the  gentleman  from  Brunswick  (Mr.  Turnbull). 

The  amendment  was  agreed  to,  there  being  on  a  division — ayes,  29,  noes,  21. 

The  Chairman:  Are  there  any  further  amendments  to  be  offered  to  section  7?  If 
not,  the  Secretary  will  read  section  8. 

Section  8.  There  shall  be  a  commissioner  of  State  hospitals  for  the  insane,  who 
shall  be  ex-oflacio  chairman  of  each  of  the  local  boards  of  directors  and  of  the  general 
board  of  directors,  and  shall  be  held  responsible  for  the  proper  disbursement  of  all 
moneys  appropriated  or  received  from  any  source  for  the  maintenance  of  the  said  hos- 
pitals. The  commissioner  shall  cause  to  be  established  and  maintained  at  all  of  the 
hospitals  a  uniform  system  of  keeping  the  records  and  accounts  of  money  received  and 
disbursed  and  the  report  thereof.  The  commissioner  shall  be  appointed  by  the  Gov- 
ernor by  and  with  the  advice  and  consent  of  the  Senate,  for  a  term  of  four  years.  The 
commissioner  shall  execute  such  bond,  receive  such  salary,  and  discharge  such  other 
duties  as  may  be  prescribed  by  law. 

The  Chairman:  Are  there  any  amendments  to  section  8?  If  not,  the  Secretary  will 
read  section  9. 

Section  9.  There  shall  be  a  State  Board  of  Charities,  to  consist  of  not  less  than  five 
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nor  more  than  fifteen  members,  to  appointment  upon  which  women  shall  be  eligible. 
The  board  shall  be  appointed  by  the  Governor  for  a  term  of  four  years,  and  neither 
the  members  thereof  nor  its  agents  shall  receive  any  compensation  for  their  services. 

The  Chairman:    Are  there  any  amendments  to  be  offered  to  section  9? 
Mr.  Robertson:    I  desire  to  offer  an  amendment  to  the  section.    In  line  3  of  section 
9  I  move  to  strike  out  the  words,  "to  appointment,  upon  which  women  shall  be  eligible," 
and  insert  in  lieu  thereof  the  words,  "all  of  whom  shall  be  women,"  so  that  all  the  board 
shall  consist  of  women. 

Mr.  Chairman,  if  this  Convention  is  going  to  undertake  to  legislate  I  think  we 
ought  to  be  very  careful  about  the  kind  of  legislation  we  place  in  the  Constitution.  As 
I  intimated  on  another  occasion  here,  I  agree  very  much  with  my  friend  from  Hanover 
(Mr.  Carter),  that  we  are  going  entirely  outside  of  the  province  of  this  Convention  in 
undertaking  to  provide  by  this  method  how  crime  shall  be  punished,  and  entering  into 
details  as  to  how  lunatic  asylums  may  be  run,  and  so  on.  I  think  we  might  just  as 
well  adopt  the  Criminal  Code  of  Virginia  and  put  it  into  the  Constitution,  and  say  that 
that  shall  be  the  punishment  for  crime.  The  penitentiary  is  simply  one  method  of  pun- 
ishing a  man  for  a  crime  he  has  committed,  and  if  we  are  going  to  make  provision  for 
the  penitentiary  we  ought  to  provide  how  a  man  shall  be  hung,  and  we  ought  to  go  into 
the  details  of  the  criminal  law. 

When  we  come  to  the  lunatic  asylums,  I  think  if  we  are  going  to  provide  for  them 
at  all,  and  I  object  seriously  to  doing  that,  we  ought  certainly  to  go  intO'  more  detail 
than  we  have  done.  We  are  tying  the  hands  of  the  Legislature  so  that  they  cannot  act 
on  this  matter,  and  yet  we  have  certainly  not  provided  sufficient  detail  for  these  people 
to  work  on.  Now,  v/lien  we  come  to  this  new  board,  that  has  never  existed  in  the  State 
before,  and  are  going  to  legislate  about  it,  I  do  think  that  the  board  ought  to  be  one 
upon  which  harmony  will  prevail.  (Laughter.)  I  for  one,  Mr.  Chairman,  do  not  believe 
that  we  are  going  to^  get  a  board  composed  of  both  men  and  women — especially  if  hus- 
band and  wife  happen  to  be  upon  the  same  board — that  would  ever  agree  upon  anything 
upon  the  face  of  the  earth.  (Laughter.) 

As  I  understood  it,  the  movement  by  which  the  distinguished  gentlemen  on  this 
committee  have  been  led  into  putting  this  provision  into  our  Constitution  has  been 
largely  put  on  foot  by  the  women  of  this  State.  Some  of  my  friends  have  plaintively 
complained  to  me  this  morning  about  women  taking  them  off  into  corners  and  talking 
to  them  about  it,  and  I  understand  that  they  will  probably  vote  for  it  on  account  of  that 
influence.  (Laughter.) 

I  do  not  say  how  I  will  vote  on  this  question,  but  I  respectfully  submit  that  if  we 
are  going  to  liaA^e  this  board  prying  into  all  the  matters  that  the  section  contemplates, 
it  should  be  a  board  constituted  entirely  of  women,  who  can  find  out  more  in  half  an 
hour  than  twenty  men  could  in  a  year.  (Laughter.)  Each  woman  ought  to  be  appointed 
a  comimittee  of  one  to  investigate  into  some  defect  in  these  charitable  institutions,  and 
when  they  are  assem.bled  here  for  the  purpose  of  assailing  the  members  of  the  Legisla- 
ture I  will  venture  to  say  that  they  would  bring  forward  more  grievances  than  all  tbe 
men  in  this  Commonwealth  could  do  in  a  hundred  years. 

The  time  of  the  Legislature  will  be  devoted  absolutely  to  considering  the  grievances 
with  reference  to  our  charities  presented  here  by  this  distinguished  board  that  we  are 
going  to  appoint.  It  has  been  said  by  Lord  Bacon  that  the  desire  of  power  in  excess 
caused  the  angels  to  fall,  the  desire  of  knowledge  in  excess  caused  man  to  fall;  but  in 
charity  there  can  be  no  excess,  and  so  neither  man  nor  angel  can  be  injured  thereby. 
If  we  are  going  to  provide  for  these  charities  I  am  in  favor  of  having  as  much  of  it  as 
v/e  can  get,  on  the  view  of  Lord  Bacon,  and  I  therefore  respectfully  submit  that  my 
amendment  ought  to  be  adopted  in  place  of  the  mixed  board  proposed,  where  there 
would  be  a  conflict  which  we  ought  not  to  have.  (Laughter.) 

Mr.  Waddill:  Mr.  Chairman,  I  think  we  are  dealing  v/ith  this  matter  of  some  im- 
portance in  rather  a  jesting  way.  So  far  as  I  am  concerned,  it  is  immaterial  to  me 
whether  ladies  are  appointed  on  this  board  or  not,  but  I  do  insist  that  there  should  be 
a  board  of  charities  in  this  Commonwealth.    Such  boards  have  been  provided  in  nine- 
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teen  or  twenty  of  the  States  of  the  Union,  and  they  have  done  great  good.  Their  ap- 
pointment has  prevented  abuses;  it  has  exposed  abuses  and  brought  them  to  the  light. 

Now,  the  object  of  the  committee  in  making  this  provision  was  that  there  should 
be  a  body  independent  of  the  management  of  these  institutions  and  of  the  appointing 
power  of  the  institutions  which  should  have  the  right  of  visitation,  to  go  to  them  when- 
ever they  thought  fit  to  go,  and  that  the  doors  of  those  institutions  should  be  open  to 
them  and  that  they  should  inspect  them. 

Gentlemen,  what  wrong  or  what  injury  can  happen  by  such  an  arrangement  as  that? 
Other  States  have  it,  and  why  should  not  this  State  have  it?  Wiho  knows  the  conditions 
of  the  jails  of  this  Commonwealth  to-day?  I  know  there  is  a  provision  of  law  that  there 
shall  be  a  quarterly  inspection,  but  in  some  places  it  is  carried  out  and  in  other  places  it 
is  not.  Who  knows  to-day  the  condition  of  any  almshouse  in  this  Commonwealth?  I 
have  looked  over  the  statutes  and  I  have  been  unable  to  find  any  provision  in  them  that 
requires  an  almshouse  in  the  Commonwealth  to  be  inspected. 

The  members  of  the  board  are  to  be  appointed  under  this  provision  by  the  Governor, 
and  they  are  to  serve  w^ithout  pay.  There  are  noble  men  and  women  throughout  this 
Commonwealth  who  are  willing  to  give  their  time  and  their  attention  to  these  matters. 
They  have  been  found  in  other  Commonwealth,  and  they  will  be  found  in  this  Common- 
wealth. A^Tien  they  have  visited  these  institutions  and  when  they  have  gone  through 
them,  they  will  make  a  report  to  the  Governor,  and  the  Governor  is  required  to  submit 
that  report  to  the  General  Assembly  and  to  submit  the  report  to  the  local  authorities,  so 
that  the  abuses  may  be  investigated. 

Now,  the  gentleman  from  Roanoke  (Mr.  Robertson)  has  created  a  good  deal  of 
amusement  out  of  the  fact  that  it  is  proposed  to  have  ladies  appointed  on  this  board. 
They  are  appointed  upon  boards  in  other  States,  and  I  submit  to  the  Convention  whether, 
in  an  institution  where  women  are  confined  as  inmates,  they  would  not  tell  their  wrongs 
and  their  grievances  to  a  lady  more  quickly  than  they  would  do  to  a  man  going  there  to 
inspect  it.  Would  not  a  child  say  to  a  motherly  v/oman  who  passed  through  what  his 
wrongs  and  trials,  and,  it  may  be,  his  afllictions,  were  more  readily  than  he  would  tell 
them  to  some  man  who  went  by?  Is  not  a  woman  more  competent  to  examine  and 
inspect  the  premises  than  a  man?  Can  she  not  discover  dirt  and  filth  where  a  man 
would  never  see  it?  How  many  of  the  churches  in  this  city  have  on  their  boards  upon 
premises  ladies?  And  they  are  put  there  because  it  is  known  that  they  will  discover 
anything  improper  in  the  premises. 

Gentlemen,  I  do  hope  that  this  provision,  which  cannot  work  any  harm  in  this  Com- 
monv/ealth,  may  be  inserted  in  the  Constitution,  because  I  think  there  is  a  good  reason 
for  it.  When  these  inspections  are  made  by  public  authority  the  keepers  of  the  institu- 
tions generally  know  when  the  authorities  are  coming,  and  they  provide  for  that  inspec- 
tion. This  board  of  inspection  may  go  at  any  day,  at  any  hour,  into  one  of  these  insti- 
tutions and  say:  "Open  your  doors  and  let  me  see  what  is  going  on  in  this  institution." 
They  come  imexpectedly,  and  the  officers  of  the  institution  cannot  provide  against  it. 

There  have  been  many  v/rongs  in  public  institutions  by  reason  of  secrecy;  and  I  say 
if  we  can  put  such  a  provision  as  this  in  the  Constitution  and  find  men  and  women  in 
the  Commonwealth  willing  to  give  their  time  to  it  without  pay,  we  should  not  reject  it, 
because  no  harm  can  possibly  come  from  it,  and  it  may  result  in  great  good. 

The  amendment  w^as  rejected. 

Mr.  Turnbull:  I  have  not  had  an  opportunity  to  investigate  the  question  involved 
in  this  section.  It  appears  to  me  that  this  board  of  charity  provided  for  here  can  cost 
the  State  of  Virginia  any  amount  of  money.   We  have  no  idea  what  4:he  sum  will  be. 

Mr.  Ayers:  It  is  the  intention  that  it  shall  not  cost  the  State  of  Virginia  one  cent. 
The  language  is:  "Neither  the  members  thereof  nor  its  agents  shall  receive  any  com- 
pensation for  their  services." 

Mr.  Turnbull:  I  understand  that,  but  we  know  what  will  take  place  at  every  meet- 
ing of  the  Legislature.  Every  county  jail  and  every  county  almshouse  will  be  visited  by 
this  board,  and  they  will  come  before  the  Legislature  and  charges  will  be  made  against 
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every  man  at  the  head  of  every  institution  in  tlie  State  of  Virginia.  The  Legislature  will 
have  to  be  in  session  all  the  time  to  consider  the  charges  that  would  be  made  by  this 
board. 

Mr.  Ayers:    The  General  Assembly  would  have  no  power  to  appropriate  anything. 

Mir.  Turnbull:  You  will  have  expenses  piled  upon  the  State  of  Virginia  under  this 
provision  of  which  you  can  have  no  conception  at  all.  It  not  only  allows  the  members 
of  the  board  to  visit  these  institutions  themselves,  but  it  allows  them  to  appoint  agents 
to  visit  them,  and  these  institutions  will  have  to  open  their  doors  to  the  agents  at  all 
times.  The  provision  is  too  indefinite.  If  there  is  to  be  any  good  from  it  I  want  to  see 
how  it  is  to  be  accomplished.  I  think  other  members  of  the  Committee  occupy  the  same 
position  I  do  in  reference  to  the  matter.  This  is  not  the  first  time  committees  have  been 
appointed  by  bodies  where  it  was  said  there  would  be  no  expense  incurred.  The  next 
thing  we  know  the  Legislature  pays  for  the  expenses  a  certain  amount,  and  there  must 
be  salaries  allowed,  because  they  cannot  afford  to  discharge  the  duties  of  the  position 
without  compensation,  and  it  is  an  endless  expense.  The  amount  of  expense  which  may 
be  incurred  cannot  be  estimated  at  all. 

Mr.  Waddill:  I  move  to  amend  the  section  by  adding  after  the  word  "services"  the 
words  "or  expenses,"  so  as  to  read:    "Any  compensation  for  their  services  or  expenses." 

Whilst  I  was  on  my  feet  I  intended  to  read  a  clipping  from  an  editorial  which  ap- 
peared in  the  Richmond  Dispatch  on  this  subject.   It  says: 

State  Board  of  Charities. 

The  Staunton  News  thinks  one  of  the  new  things  in  this  State  which  the  Constitu- 
tional Convention  should  provide  is  a  State  Board  of  Charities.  "It  is  needed  now,  and 
will  be  more  urgently  needed  as  the  State  grows,"  says  the  News.  "It  is  needed,"  coht 
tinues  our  contemporary,  "not  only  to  stand  between  the  inmates  and  officials  of  chari- 
table and  penal  institutions,  and  to  give  official  information  to  the  Legislature  of  defi- 
ciencies and  abuses,  but  to  keep  the  public  informed."  "As  it  is,"  the  News  adds,  "the 
inside  of  the  average  public  institution  is  as  closely  sealed  as  a  tomb  against  the 
average  citizen." 

I  have  before  me  the  minutes  of  the  National  Conference  of  Charities,  and  these 
boards  are  highly  recommended  by  it.  The  members  of  that  conference  give  their  time 
and  attention  to  this  work  and  they  are  fully  informed  on  the  subject.  They  give  their 
very  strong  recommendation  to  the  appointment  of  such  boards.  They  are  appointed  in 
other  States.  I  will  not  take  the  time  to  read  extracts  from  the  reports  from  other 
States  showing  the  good  they  have  accomplished. 

It  is  a  matter  of  some  seriousness  that  the  institutions  of  this  State  should  be  sealed 
against  public  inspection.  Children  and  women  may  be  kept  there  and  maltreated,  if 
any  man  saw  fit  to  maltreat  them,  and  nobody  is  allowed  to  come  in  and  make  any  in- 
vestigation of  the  matter.  Who  fears  an  investigation?  People  who  are  not  doing  the 
right  thing.  If  a  man  is  engaged  in  a  proper  duty  and  pursuing  the  right  course  he  never 
fears  an  inspection,  but  courts  it. 

The  Chairman:  The  Secretary  will  read  the  amendment  offered  by  the  gentleman 
from  Henrico  (Mr.  Waddill). 

The  Secretary:  After  the  word  "services,"  in  line  6,  at  the  end  of  the  section,  add 
the  words  "or  expenses." 

Mr.  Ayers:  To  meet  the  criticism  of  the  gentleman  that  some  of  tlie  municipal  in- 
stitutions might  pay  the  expenses  of  the  board  we  might  add: 

Nor  shall  the  State  or  any  political  subdivision  thereof  be  at  any  expense  on  accouni 
thereof. 

The  Chairman:    The  question  is  on  the  amendment  proposed  by  the  gentleman  from 
Wise,  which  amendment  the  gentleman  from  Henrico  accepts. 
The  amendment  was  agreed  to. 

The  Chairman:    The  Secretary  v^^ill  read  section  10. 

Section  10.  The  board  may  visit  and  inspect  either  through  its  members  or  duly 
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auttLorized  agents  all  institutions  of  a  charitable,  penal,  correctional,  reformatory,  or 
eleemos^.Tiary  cliaracter,  whetlier  State,  county,  or  municipal,  incorporated  or  unincorpo- 
rated, in  the  State,  and  shall  annually  or  oftener  report  to  the  Governor  the  condition  of 
these  institutions  vrith  suggestions  for  their  improrement,  and  the  GoTemor  shall  trans- 
mit a  copy  of  such  report  to  the  General  Assembly  and  to  each  institution  affected 
thereby,  with  such  recommendations  as  he  maj-  deem  necessary. 

The  members  of  the  board  and  its  duK  authorized  agents  shall  at  all  times  have 
free  access  to  said  institutions  in  discharge  of  their  duties  hereunder,  and  the  General 
Assemble*  shall  prescribe  by  law  general  rules  a.nd  regulations  for  the  control  of  said 
board  in  the  discharge  of  its  duties. 

Mr.  Harrison:  Mr.  Chairman,  I  move  to  strike  out  the  word  ■''municipar'  in  line  i. 
A  great  many  of  the  ciiies  have  private  charitable  institutions  with  which  the  State  has 
nothing  in  the  world  to  do.  They  are  private  in  their  character,  such  as  hospitals.  They 
are  owned  and  controlled  by  the  municipality,  it  is  true,  but  none  the  less  it  is  a  private 
concern  of  the  municipality. 

It  does  seem  to  me  to  be  extraordinary  that  a  board  should  be  appointed  by  the 
State  at  large  who  shall  have  the  right  to  go  into  those  institutions  and  investigate  their 
management  and  report  to  a  Governor  who  has  no  control  over  them  and  to  a  Legislature 
that  would  not  be  authorized  to  pass  any  laws  in  regard  to  them. 

I  move  that  the  word  •■■'municipal''  be  stricken  out.  I  do  noT  see  how  it  can  arise  so 
far  as  counties  are  concerned,  because  the  counties  can  own  no  institutions,  as  I  under- 
stand, which  is  not  semi-State  in  its  character,  but  certainly  municipal  corporations  do 
own  charitable  institutions  that  have  no  concern  whatever  with  the  State  institutions  or 
with  the  State  in  general. 

The  amendment  was  rejected. 

Mr.  Harrison:  I  move  to  strike  out  sections  9  and  10.  Here  is  a  board  that  is  ap- 
pointed ■■■■to  consist  of  not  less  than  five  nor  more  than  fifteen  members,  to  appointment 
upon  which  women  shall  be  eligible.  The  board  shall  be  appointed  by  the  Governor  for 
a  term  of  four  years,'"'  etc. 

I  cannot  understand,  to  save  my  life,  what  good  purpose  this  board  is  going  to  serve. 
We  have  under  the  law  local  boards  to  examine  all  the  local  institutions  of  the  State. 
"V^'e  have  in  the  General  Assembly  committees  that  visit  all  the  public  institutions  of  the 
State.  Under  the  scheme  now  proposed  we  are  to  have  local  boards  and  general  boards 
that  will  have  general  supeiwision  of  the  whole  of  the  charitable  institutions,  as  I  under- 
stand it,  and  I  cannot  see  for  what  good  purpose  a  board  composed  partly  of  men  and 
partly  of  women  should  go  around  to  the  various  local  institutions  of  the  State  and  to 
the  general  institutions  of  the  State  to  investigate  whether  they  are  properly  conducted. 
How  are  these  people  to  know  that  they  are  properly  conducted"?  They  are  no't  charged 
with  the  duty  of  conducting  these  institutions.  They  know  nothing  about  the  manage- 
ment of  them.    They  are  not  charged  by  law  with  the  control  of  them. 

Yet  a  board,  whose  terms  shall  be  four  years,  indiscriminately  selected  by  the  Gov- 
ernor are  authorized  to  go  to  every  local  institution  of  the  State,  where  the  law  now  pro- 
vides for  the  inspection,  and  to  everj'  State  institution  when  the  State  institutions  are 
biennially  inspected  by  committees  of  the  Legislature. 

Mr.  Chairman,.  I  submit  that  these  institutions  that  are  in  the  control  of  official 
boards  who  have  charge  of  them  by  la.w,  whose  duty  it  is  to  manage  them,  and  when 
there  are  special  provisions  for  the  inspection  of  eveiw  one  of  the  institutions  they  ought 
not  to  be  subjected  to  the  visitation  of  various  traveling  concerns  to  investigate  whether 
they  are  managed  properly  or  not. 

I  move  that  both  section  9  and  section  10  be  stricken  out. 

The  motion  was  rejected,  there  being  on  a  division — ayes,  23;  noes,  27. 

On  motion  of  Mr.  O'Flaherty,  the  Committee  rose  and  the  President  resumed  the 
chair.  T\Tiereupon  the  Convention  adjourned  until  to-morrow,  Friday,  November  29, 
19'M.  at  12  o'clock  M. 
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FRIDAY,  November  29,  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  Richard  Mcllwaine,  D.  D. 

On  motion  of  Mr.  Hunton,  the  Convention  resolved  itself  into  Committee  of  the 
Whole  to  consider  the  report  of  the  Committee  on  the  Judiciary.    Mr.  Flood  in  the  chair. 

The  Chairman:  The  report  of  the  Committee  on  the  Judiciary  is  before  the  com- 
mittee. 

Mr.  Hunton:  Mr.  Chairman,  there  have  been  very  great  doubts  upon  my  mind  as  to 
whether  it  would  expedite  the  consideration  of  this  report  to  make  any  general  explana- 
tion of  it.  I  have,  however,  determined  that,  omitting  all  reference  to  details,  I  would 
make  a  brief  statement  of  the  system  of  courts  the  committee  has  agreed  upon  and  the 
adoption  of  which  it  recommends  to  this  body,  in  order  that  the  members  may  have  some 
general  idea  of  the  scheme  outlined  in  the  report. 

The  committee  has  given  most  careful,  laborious,  and  industrious  consideration  to 
the  question  of  the  courts  of  the  Commonwealth,  and  it  believes  that  it  has  considered 
every  argument  that  can  be  adduced  in  favor  of  this  or  any  other  system  to  dispose  of  the 
judicial  business  of  the  Commonwealth. 

Very  early  in  the  deliberations  of  the  committee  it  was  determined  that  the  county 
courts  as  at  present  organized  did  not  furnish  the  best  judicial  system  for  the  State. 
It  was  a  matter  of  very  grave  and  earnest  thought  to  determine  whether  those  conrts 
should  remain  constituted  in  a  different  fashion  or  whether  they  should  be  abolished  and 
there  should  be  a  single  system  of  courts  between  the  justices  of  the  peace  and  the  Court 
of  Appeals.  The  result  of  those  deliberations  was  in  favor  of  a  single  system  of  courts 
and  the  abolition  of  the  county  courts. 

The  committee  has  not  been  unmindful  of  a  strong  sentimental  reason  existing  in 
the  minds  of  the  people  of  Virginia  for  a  monthly  court  in  every  county  of  the  State,  but 
after  due  consideration,  after  weighing  the  matter  in  all  of  its  various  phases,  it  was 
determined  that  it  was  v/isest  and  best  to  ignore  this  sentimental  desire  for  a  monthly 
court  and  to  devote  the  efforts  of  the  committee  to  giving  to  the  State  of  Virginia  a  system 
of  courts  that  should  be  thoroughly  efficient  and  dispatch  the  business  of  the  Common- 
wealth not  only  promptly  but  efficiently. 

Mr.  Chairman,  the  first  consideration  that  weighed  with  the  committee  was  to  adopt 
a  system  which  would  be  good,  a  system  that  would  be  of  a  high  standard,  a  system 
which  would  give  to  the  State  the  very  best  and  the  most  efficient  judiciary. 

It  was  recognized  that  promptness  in  the  dispatch  of  business  was  one  of  the  first 
essentials.  It  was  resolved  that  efficiency  in  every  respect  in  this  important  department 
of  government  stood  ahead  of  economy.  Therefore,  while  the  committee  has  had  economy 
in  Yiew,  it  has  deemed  it  wisest,  in  the  fir^t  place,  to  give  an  efficient  system  of  courts. 

After  the  determination  had  been  reached  to  abolish  the  county  courts,  the  com- 
mittee turned  its  attention  to  a  desire  to  give  courts  of  sufficient  frequency  to  prevent 
delay  in  litigation  both  civil  and  criminal.  So  after  determining  to  abolish  the  county 
courts  and  to  substitute  for  them  circuit  courts,  the  first  thing  was  to  determine  upon 
the  frequency  of  the  terms  of  the  circuit  courts  so  that  there  might  be  no  delay  in  the 
business  of  the  Commonwealth. 

The  report  does  not  undertake  to  provide  how  many  terms  of  circuit  courts  there 
shall  be,  because  of  the  various  conditions  in  the  different  sections  of  the  State.  In  those 
sections  where  the  criminal  business  is  large  it  is  desirable  to  have  more  frequent  terms 
of  the  court  than  in  other  sections.  Where  the  criminal  business  is  not  so  large  there 
is  not  such  an  imperative  demand  for  frequent  courts. 

Therefore,  the  committee  determined  that  the  circuit  courts  should  not  be  required 
to  hold  so  many  terms  a  year  in  every  county  of  the  State,  but  the  State  was  redistricted 
by  the  committee  in  such  a  manner  as  to  permit  not  less  than  one  term  of  the  circuit 
court  every  two  months  in  every  county  of  the  Commonwealth. 

The  districting  has  been  done  on  those  lines  and  with  that  idea  in  view.    Yet  we 
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know  there  are  certain  sections  of  the  State  where  the  criminal  business  is  extremely 
heavy,  where  a  prisoner  is  entitled  to  a  prompt  trial,  and  the  Commonwealth  is  interested 
in  the  prompt  enforcement  of  its  criminal  laws  and  the  avoidance  of  the  expense  inci- 
dent to  a  long  interval  between  terms.  In  such  counties  of  the  State  there  is  also  a 
greater  proportion  of  civil  business  than  in  the  eastern  section  of  the  State.  Those  sec- 
tions of  the  State  have  been  so  districted  as  to  permit  monthly  terms,  so  that  the  courts 
will  be  as  frequent  under  the  new  system  as  under  the  old. 

Therefore,  this  circuit  court,  constituting  the  only  court  between  the  justices  of  the 
peace  and  the  Court  of  Appeals,  has  been  recommended  by  the  committee  as  the  most 
efficient  system  of  courts  for  the  State. 

Tlie  committee  does  not  undertake  to  determine  what  is  the  jurisdiction  of  that 
court,  because  it  absorbs  all  matters  between  those  two  tribunals.  It  covers  everything, 
whether  civil  or  criminal. 

Now,  as  to  the  civil  business  of  the  Commonwealth,  it  has  been  a  matter  of  great 
regret  that  in  the  counties  of  the  State  of  Virginia  there  has  been  too  much  delay  to  liti- 
gants in  the  determination  of  civil  business.  Under  this  new  system,  giving  bi-monthly 
courts  at  least  to  every  county  in  the  State  and  to  a  very  considerable  number  giving, 
monthly  courts  for  the  transaction  of  civil  business,  the  Commonwealth  of  Virginia  will 
give  to  civil  litigants  a  decision  as  prompt  in  all  those  matters  as  could  be  asked  for. 

There  is  probably  not  a  lawyer  within  the  sound  of  my  voice  who  has  not  heard  the 
laws  of  Virginia  criticised  in  the  matter  of  the  lack  of  promptness  in  the  collection  of 
debts  and  in  the  delay  of  decision  in  civil  cases.  Most  of  the  counties  of  the  State  to-day 
have  only  two  terms  of  the  circuit  court  in  a  year.  Under  the  new  system  they  would 
have  at  least  six,  so  that  the  terms  at  which  civil  business  can  be  disposed  of  will  be 
three  times  as  many  as  under  the  old  plan. 

Now,  let  us  look  for  a  moment  at  the  criminal  business  of  the  State.  We  know  from 
the  reports  w^hich  have  been  made  that  there  are  certain  portions  of  the  State  which 
have  a  very  large  amount  of  criminal  business;  and  that  there  are  other  portions  of  the 
State  where  the  criminal  business  is  very  small.  We  also  know  the  costs  to  the  State 
incident  to  delay  in  the  trial  of  criminals.  We  further  know  that  the  Commonwealth  is 
deeply  interested  in  the  prompt  enforcement  of  its  criminal  laws. 

It  is  believed  that  this  new  scheme  gives  flexibility,  and  that  by  a  bi-monthly  system 
of  courts  in  the  counties  where  there  is  not  much  criminal  business  it  will  be  disposed 
of  with  fair  dispatch  and  with  but  little  delay  to  the  criminal  or  to  the  Commonwealth, 
v/hereas  in  other  sections  of  the  State,  where  the  civil  business  as  well  as  the  criminal 
business  is  large,  the  State  has  been  so  districted  as  to  give  monthly  terms  in  those  coun- 
ties, so  that  there  will  be  equal  promptness  in  the  dispatch  of  the  criminal  business,  and 
there  will  be  a  term  every  month  in  v/hich  civil  business  can  be  disposed  of. 

Another  matter  of  very  serious  consideration  by  the  committee  has  been  the  appre- 
hension that  by  a  single  system  of  courts  having  jurisdiction  of  both  civil  and  criminal 
business  there  would  be  very  great  delay  to  counsel,  to  litigants,  to  suitors,  and  to  wit- 
nesses in  civil  cases,  growing  out  of  the  fact  that  the  civil  business  was  postponed  until 
the  criminal  docket  had  been  disposed  of. 

The  committee  endeavored  as  best  it  could  to  meet  this  phase  of  the  case.  It  pro- 
vided that  there  shall  be  not  less  than  six  terms  of  the  circuit  court  in  every  county  in 
a  year,  and  it  is  contemplated,  and  is  suggested  in  the  report,  that  at  certain  of  these 
terms  civil  business  shall  have  the  precedence  and  at  certain  of  them  criminal  business, 
so  that  there  will  be  a  certain  number  of  terms  where  the  criminal  docket  is  called  first 
and  disposed  of,  known  essentially  as  criminal  terms,  and  certain  other  terms  at  which 
the  civil  business  is  called  first  and  disposed  of,  known  as  civil  terms.  But  the  com- 
mittee contemplated  that  the  Legislature  should  give  to  the  judge  of  a  circuit  court  the 
discretion,  at  any  term  where  he  believed  that  the  public  interest  requires  it,  even  though 
it  were  a  civil  term,  to  give  a  criminal  case  the  precedence.  The  object  of  that  idea  was 
that  there  were  certain  criminal  cases  that  should  be  most  speedily  disposed  of.    So  it  is 
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believed  that  this  single  system  of  courts  will  afford  to  the  Commonwealth  of  Virginia  a 
speedy  dispatch  of  civil  business  and  almost  equal  promptness  to  the  present  system  in 
the  dispatch  of  criminal  business. 

There  is  one  class  of  courts  to  which  I  desire  to  call  special  attention,  that  are  not 
in  harmony  with  the  general  plan  of  the  committee.  I  refer  to  the  corporation  courts  of 
cities  having  a  population  of  less  than  ten  thousand.  In  a  number  of  those  cities  the 
business  could  easily  have  been  disposed  of  by  the  circuit  court  without  any  hustings 
or  corporation  court.  In  others,  the  conditions  were  very  different.  The  courts  have  not 
only  been  established  for  a  number  of  years  and  the  people  have  become  attached  to  them 
and  familiar  with  their  methods,  but  they  are  essential,  from  local  conditions,  to  the 
speedy  dispatch  of  the  business  of  those  cities. 

Those  representations  were  made  not  only  by  the  representatives  of  those  cities  upon 
the  floor  of  this  Convention,  but  by  delegations  from  them.  So  the  committee  determined 
that  the  city  courts  in  cities  having  a  population  under  ten  thousand  should  be  preserved 
by  the  Constitution,  the  cities  paying  the  entire  salaries  thereof,  and  that  during  their 
existence  there  should  be  no  circuit  court  held  for  those  cities.  They  stand  without  a 
dolla]-  of  expense  to  the  Commonwealth  and  yet  relieve  the  State  of  the  necessity  of 
having  a  circuit  court  for  those  cities. 

However,  there  are  some  of  those  cities  that  recognize  themselves  that  their  courts 
should  be  abolished  and  a  method  for  their  abolition  has  been  mapped  out  in  the  articles 
framed,  by  a  provision  that  any  of  the  cities  which  wish  to  abolish  their  corporation 
courts  may  do  so  at  two  popular  elections,  not  less  than  twelve  months  apart.  The  object 
of  requiring  two  popular  elections  to  abolish  the  city  court  in  any  city  of  this  class  was 
this:  A  judge  is  very  frequently  required  to  pass  upon  rights  and  cases,  a  right  decision 
of  which  involves  great  personal  unpopularity  and  arouses  a  momentary  antagonism;  and 
it  might  be  that  one  of  the  judges,  because  he  had  honorably  discharged  his  duty  as  a 
judge,  had  aroused  public  sentiment  in  opposition  to  him,  and  that  a  single  election 
might  occur  under  those  conditions  and  his  court  be  abolished  out  of  resentment  at  some 
decision  that  had  been  made  by  him.  The  committee  believes  that  it  would  be  unwise  to 
expose  the  court  and  the  judge  to  a  vote  under  those  circumstances,  and  that  two  elec- 
tions should  be  required  in  order  to  abolish  these  courts,  not  less  than  twelve  months 
intervening  between  them. 

Now,  this  is  the  system  of  courts  as  formulated  by  the  committee.  It  is  believed 
that  they  will  give  a  prompt  and  speedy  decision  of  all  causes  within  the  Commonwealth 
of  Virginia,  and  they  will,  in  the  opinion  of  the  committee,  give  greater  efficiency  than 
the  old  system.    So  much  for  the  system  as  to  the  counties. 

Now,  as  to  the  cities.  The  courts  in  the  cities  of  the  Commonwealth — and  I  speak 
now  of  cities — as  fixed  by  the  judiciary  article  of  the  new  Constitution;  I  mean  cities 
having  a  population  of  over  ten  thousand;  I  have  already  explained  as  to  those  under 
ten  thousand.  The  courts  in  cities  containing  more  than  10,000  inhabitants  remain 
exactly  as  they  are  now. 

Now,  that  is  the  system  of  courts  which  this  committee  recommends  shall  be  adopted 
for  the  future  in  this  Commonwealth. 

But  it  must  be  understood  and  recognized  that  the  success  of  any  judicial  system 
depends  largely  upon  the  personnel  of  the  judges  who  constitute  the  courts,  and  that 
you  can  have  no  efficient  court  unless  you  have  an  able  judge  and  a  clean  judge  to  preside 
over  it.  Virginia  has  been  greatly  blessed  in  that  respect,  it  seems  to  me  in  spite  of  the 
conditions  with  which  it  has  been  surrounded,  because,  in  my  opinion,  the  opposition  to 
the  continuance  of  the  county  courts  in  Virginia  has  grown  out  of  the  system  which  has 
been  constantly  growing  into  disfavor  since  the  judge  has  been  permitted  to  practice  law 
and  has  held  his  place  upon  the  bench,  with  all  the  evils  that  grow  out  of  the  system; 
and  it  is  wonderful  how  clean  and  high  they  have  kept,  when  you  consider  that  fact  and 
consider  the  evils  of  the  system.   The  evil  is  the  system  itself. 

Now,  we  believe  that  we  can  give  a  better  system  by  the  abolition  of  these  courts 
wholly,  but  the  success  of  the  new  system  must  depend  largely  upon  the  personnel  of  the 
courts.'  In  order  to  get  a  judge  of  ability  and  character  upon  the  bench,  you  must  pay 
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to  that  judge  a  salary  upon  which  he  can  live  according  to  the  manner  of  life  of  those 
with  whom  he  has  been  moving.  You  must  pay  him  a  salary  somewhat  commensurate 
with  his  earning  powers  while  at  the  bar.  With  that  in  view,  and  believing  that  the  effi- 
ciency of  any  judicial  system  depends  very  largely  upon  the  personnel  of  the  judge, 
believing  that  the  salaries  paid  to  the  judges  of  Virginia  have  been  disgracefully  small 
and  in  no  wise  adequate  to  the  labors  imposed  upon  them,  realizing  and  recognizing  that 
the  character  of  the  men  who  have  been  willing  to  accept  this  office  has  been  wonderful 
when  they  were  unable  to  get  from  it  such  a  living  as  the  practitioner  at  the  bar  of 
some  standing  had  been  receiving  in  the  same  community,  the  committee  deemed  it 
essential  to  the  success  of  this  system  that  it  should  fix  a  minimum  salary  of  all  the 
judges  of  the  Commonwealth. 

It  began  with  the  Court  of  Appeals  and  ended  with  the  city  and  the  circuit  judges. 
It  has  fixed  a  minimum  salary.  It  has  fixed  the  salary  of  the  judges  of  the  Court  of 
Appeals  at  ?4,000,  which  makes  $20,000  cost  to  the  State  to-day  instead  of  $16,200  under 
the  old  plan.  Under  the  old  system  the  salaries  of  the  judges  were  regulated  by  no  fixed 
principle.  One  judge  of  a  circuit  would  get  one  salary,  another  judge  another,  as  might 
be  determined  by  the  Legislature.  This  report  fixes  a  principle  in  the  payment  of  city 
and  circuit  judges.  In  this  statement  I  do  not  include  the  judges  in  cities  under  ten  thou- 
sand. It  determined  two  things.  First,  that  there  should  be  a  minimum  salary  fixed,  and 
second,  that  one-half  of  it  should  be  paid  by  the  State  and  the  other  by  the  cities,  or  the 
cities  and  the  counties  composing  the  circuit,  in  proportion  to  their  population. 

We  believed  it  was  proper  that  the  salaries  should  be  so  distributed,  and  that  it 
would  contribute  to  the  general  efficiency  of  the  system.  The  article  provides,  that  while 
the  judge  shall  receive  his  whole  salary  from  the  State  (for  it  would  be  unfair  for  him 
to  collect  from  each  city  and  county  composing  his  circuit),  that  the  State  Treasurer 
shall  be  reimbursed  by  every  such  city  and  county. 

Now,  as  to  city  courts,  Mr.  Chairman,  it  is  believed  that  their  salaries  have  been 
reasonably  sufficient,  and  it  is  not  contemplated  that  they  shall  receive  more,  under  this 
report,  than  they  are  receiving  to-day,  but  the  report  fixes  the  salary  of  the  judges  in 
cities  exceeding  thirty  thousand — there  are  but  two  such  cities  in  the  State  of  Virginia, 
Richmond  and  Norfolk — at  $2,500  and  it  gives  to  the  cities  a  right  to  supplement  those 
salaries  to  an  extent  to  be  determined  by  the  cities,  it  being  believed  that  the  cities  will 
keep  their  judges'  salaries  as  at  present. 

Now,  in  cities  under  thirty  thousand  the  minimum  salary  of  the  city  judges  is  fixed 
at  $2,000  per  annum.  The  salaries  of  the  judges  of  the  circuit  courts  are  fixed  at  $2,500 
per  annum,  to  be  paid  one-half  by  the  State,  the  other  half  by  the  cities  and  counties  con- 
stituting the  circuit,  in  proportion  to  their  respective  population. 

The  salaries  now  paid  do  not  command  the  best  judicial  talent  of  the  State,  except  at 
great  financial  sacrifice  to  the  judge.  It  is  believed  the  new  system,  with  the  salaries 
fixed  by  the  committee,  will  command  the  very  best  judicial  talent  of  the  State.  Now, 
so  much  as  to  the  reasons  for  fixing  the  salaries,  which  are  not  large. 

The  idea  of  the  committee  was  to  make  the  judges  of  the  courts  work,  to  give  them 
constant  occupation,  and  to  pay  them  fairly  well  for  the  labor  they  were  doing.  I  can 
illustrate  it  probably  better  by  my  own  circuit,  which  was  the  eleventh,  because  there 
have  been  fewer  changes  in  that  circuit  than  in  almost  any  other  in  the  State.  It  was 
composed  of  the  counties  of  Loudoun,  Fauquier,  Fairfax,  Prince  William,  Alexandria 
county  and  cTty,  and  the  county  of  Rappahannock.  The  county  of  Rappahannock  by  the 
new  apportionment  is  left  out  of  that  circuit.  In  the  old  circuit  there  were  six  judges 
who  did  the  work  under  the  former  system  without  counting  in  the  counties  of  Rappahan- 
nock. They  received  for  that  work  $5,762.70.  Under  the  present  system,  leaving  out  the 
county  of  Rappahannock,  there  are  only  two  judges  for  the  purpose  of  discharging  all  of 
the  duties,  both  civil  and  criminal,  that  the  six  men  had  distributed  amongst  them 
under  the  old  system,  and  those  two  men  are  the  judge  of  the  circuit  court  and  the  judge 
of  the  corporation  court  of  Alexandria,  and  at  the  salaries  fixed  by  this  report  as  a 
minimum  they  will  receive  $4,500  in  salaries  as  against  $5,762.70  under  the  old  system, 
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making  for  the  same  work,  exclusive  of  the  circuit  court  of  Rappahannock  the  pay 
$1,262.70  less  than  under  the  old  system.  The  theory  of  the  committee  is  that  the  judges 
should  be  occupied  and  employed  and  have  a  fair  remuneration  therefor. 

Now,  the  most  difficult  part  of  all  this  scheme,  that  which  comes  in  conflict  with 
local  interests  and  local  wishes  and  local  desires,  was  the  redistricting  of  the  State  with 
a  view  to  putting  the  new  system  into  operation.  I  can  pay  no  tribute  too  high  to  the 
sub-committee  who  so  earnestly,  patiently,  sought  the  best  and  the  most  philosophic  dis- 
tricting that  it  was  in  their  power,  due  regard  being  paid  to  those  local  interests. 

By  an  examination  it  will  be  found  that  there  are  some  circuits  where  the  work  is 
very  much  greater  than  it  is  in  others.  This  is  due  to  local  conditions,  and  it  is  impos- 
sible to  avoid  it.  There  are  some  sections  of  the  State  where  the  litigation  is  very  much 
heavier  than  in  others.  This  fact  and  the  earnest  desire  to  give  to  every  county  of  the 
State  at  least  six  circuit  courts  a  year,  and  when  you  have  made  the  districting  of  the 
State  a  difficult  problem,  it  is  believed  that  it  has  been  well  and  philosophically  done. 

Now,  while  the  committee  has  acted  without  economy  being  its  first  idea,  its  first  idea 
being  to  give  a  good  and  efficient  court  system  to  the  Commonwealth  of  Virginia,  it  is  a 
matter  of  gratification  and  of  pleasure  to  say  that  there  is  a  direct  saving  to  the  Com- 
monwealth of  Virginia  of  a  considerable  sum  of  money  in  the  actual  salaries  paid.  1 
desire  at  the  very  outset  to  call  the  attention  of  the  committee  to  an  error  in  the  tables 
as  to  the  figures.  On  page  6  of  the  report,  line  11,  it  says,  "salary  of  judge  of  Hustings 
Court  of  Richmond  (paid  by  the  State),  $1,000."  That  is  an  error,  and  an  error  in  fol- 
lowing the  table  of  the  Auditor,  where  the  first  item  given  after  the  Hustings  Court  of 
Richmond,  was  the  $1,000  which  was  really  the  salary  of  the  clerk  and  was  erroneously 
supposed  to  be  the  salary  of  the  judge.  That  error  follows  throughout  the  report,  but  I 
think  I  can  call  attention  to  all  of  the  changes  it  makes  necessary.  It  would  make  the 
total  cost  of  the  old  system  of  courts  $133,140.86,  instead  of  $134,140.86;  it  would  make 
the  amount  paid  by  the  State  under  the  old  system  $55,800,  instead  of  $56,800;  and  then 
further,  it  would  make  the  total  saving  to  the  State  between  the  new  system  and  the  old, 
$14,444.16,  instead  of  $15,444.16. 

"We  have  also  undertaken  in  this  report  to  show  how  the  salaries  of  the  judges  were 
paid  under  the  old  system  and  how  in  the  new  and  to  compare  the  cost  to  the  State,  to  the 
counties,  and  to  the  cities,  under  both  systems. 

It  will  be  found  that  under  the  old  system  the  amount  paid  by  the  State  was  $55,800, 
the  amount  paid  out  of  the  county  levy  $47,244.16.  That  was  for  the  salaries  of  the  county 
judges.  They  were  paid  wholly  by  the  county.  Then  the  amount  paid  out  of  the  city 
levy  was  $30,096.70.  Under  the  new  system  the  total  cost  is  $118,697.70,  leaving  this  sav- 
ing to  the  State  of  $14,444.16.  Now  the  saving  to  the  counties  is  very  much  larger  than 
that  to  the  cities.  The  counties  paid  for  the  salaries  of  their  county  judges  $47,244.16. 
The  cost  now  to  the  counties  under  the  proposed  system  will  be  approximately  $25,000, 
leaving  a  saving  to  the  counties  under  the  new  system  of  $22,844.16. 

There  is  put  upon  the  State  Treasury  an  additional  burden  of  about  eight  thousand 
and  two  hundred  and  eighty-five  dollars,  and  a  small  additional  burden  upon  the  cities 
to  keep  the  salaries  of  their  judges  as  at  present,  leaving  a  net  saving  tO'  the  State,  cities 
and  counties  by  the  proposed  system  of  fourteen  thousand  four  hundred  and  forty-four 
dollars  and  sixteen  cents.  But  if  you  will  remember  it  is  contemplated  that  the  corpora- 
tion courts  in  some  of  the  cities  under  ten  thousand  will  be  abolished,  and  this  will  bring 
an  additional  saving  to  the  Commonwealth,  in  a  very  short  time,  in  the  judgment  of  the 
committee.  It  is  gratifying  to  believe  that  a  far  more  efficient  system  of  courts  will  be 
given  to  the  people  of  this  Commonwealth,  and  at  less  cost  in  salaries  actually  paid. 

My  friend,  the  gentleman  from  Richmond  city  (Mr.  Meredith),  has  reminded  me  of 
one  feature  of  very  great  advantage,  in  my  judgment,  to  the  system  which  I  have  failed 
to  call  attention,  and  that  is  this:  It  is  possible  that  the  business,  either  civil  or  crimi- 
nal, in  the  various  courts  may  become  congested,  and  the  committee  sought  with  great 
earnestness  for  a  relief  from  such  a  condition,  and  they  believe  they  have  found  the  key 
to  that  situation,  and  without  an  additional  burden  upon  the  Commonwealth. 

It  is  this:    The  power  is  given  the  Legislature  to  require  any  of  the  city  judges  to 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


1311 


Tiold  a  circuit  court  under  such  conditions  as  it  may  deem  proper.  The  idea  is  to  pursue 
this  course  if  the  business  in  a  circuit  became  congested.  Take,  for  instance,  my  own 
as  an  illustration.  I  believe  it  is  the  Sixteenth  Judicial  Circuit  under  the  proposed  sys- 
tem, one  of  the  largest  in  the  State,  the  circuit  judge  now  having  all  the  counties  except 
one  and  having  jurisdiction  of  all  the  criminal  and  civil  business.  There  is  a  corporation 
judge  in  the  city  of  Alexandria,  where  the  business  will  not  fully  occupy  his  time.  It 
would  be  easy  for  the.  Legislature  under  those  conditions  to  authorize  the  Governor  to 
direct — or  some  other  person,  and  those  are  matters  of  detail  with  which  the  committee 
did  not  undertake  to  deal,  and  I  merely  give  you  their  idea  of  the  plan — it  would  be  an 
easy  matter  for  the  Legislature  to  authorize  the  Governor,  when  such  conditions  occur, 
to  direct  the  judge  of  the  city  court  of  Alexandria  to  hold  such  circuit  court  in  the  Six- 
teenth Judicial  Circuit  until  the  time  had  arrived  when  the  congested  conditions  had 
passed  away. 

It  seems  to  the  committee  that  this  provision  gives  flexibility  to  the  system  and 
removes  any  danger  of  a  congested  condition  of  business  in  any  circuit  of  the  State. 

Mr.  Turnbull:  I  understood  you  to  state  that  the  circuits  were  so  arranged  that  you 
would  have  terms  at  least  every  two  months.  Do  I  understand  you  correctly  about  it, 
that  the  circuit  court  is  to  meet  at  least  every  two  months? 

Mr.  Hunton:  Yes,  sir.  I  had  already  stated  that  the  article  of  the  Constitution 
proposed  did  not  fix  the  number  of  terms  of  court  because  of  the  different  conditions  in 
different  sections  of  the  State,  but  that  it  had  redistricted  the  State  in  such  manner  as 
to  permit  bimonthly  courts  in  every  county  of  the  Commonwealth,  and  in  certain  other 
counties,  where  the  criminal  and  the  civil  business  were  both  large,  it  so  redistricted 
the  State  as  to  permit  monthly  terms  of  the  court.  The  Constitution  does  not  provide 
the  number  of  terms  to  be  held  of  the  circuit  courts.  It  was  believed  that  it  was  wiser 
to  leave  it  to  the  Legislature. 

We  were  advised  that  there  are  some  counties  that  did  not  want  a  circuit  court 
every  two  months.  We  believe  it  would  be  unwise  to  require  those  counties,  where  the 
desire  was  not  entertained  and  the  business  did  not  demand  it,  to  have  a  court  every 
two  months,  but  it  was  believed  that  in  putting  this  new  system  into  operation  the  State 
should  be  so  districted  as  to  permit  at  least  one  court  every  two  months  when  it  was 
desired  by  the  county. 

Nov/,  I  was  speaking  of  the  saving  to  the  State  and  the  saving  to  the  counties  under 
the  new  plan.  I  said  that  fourteen  thousand  four  hundred  and  forty-four  dollars  and  six- 
teen cents  was  saved  by  the  new  system  over  the  old  to  all  the  people  of  the  Common- 
wealth, and  that  twenty-two  thousand  two  hundred  and  forty-four  dollars  and  sixteen 
cents  was  saved  to  the  counties  of  the  Commonwealth  of  Virginia,  and  they  get,  in  the 
opinion  of  the  committee,  a  much  more  efficient  system  of  courts. 

But,  gentlemen  of  the  Committee,  those  are  the  savings  in  dollars  and  cents  in  the 
salaries  to  the  judges  who  hold  the  courts.  In  my  opinion  the  saving  incidental  to  the 
improved  system,  to  the  better  judges,  to  the  greater  ability  upon  the  bench  will  be 
infinitely  greater  than  can  be  measured  by  the  dollars  and  cents  paid  in  salaries.  Under 
this  system,  with  abler  and  better  judges,  new  trials  and  appeals  will  be -less  frequent; 
reversals  of  the  lower  courts  will  be  less  frequent;  the  saving  incident  tO'  the  jury  sys- 
tem will  be  very  large;  and  the  selection  of  such  judges  as  it  is  believed  these  salaries 
will  command  will  indirectly  save  to  the  Commonwealth  of  Virginia  a  sum  three  or  four 
times  larger  than  in  the  salaries  paid  to  the  judges  who  actually  hold  the  courts. 

I  have  already  said  that  in  cities  where  the  population  is  between  ten  thousand  and 
thirty  thousand  the  city  judges,  under  the  proposed  plan,  get  a  minimum  salary  of  $2,000. 
In  some  instances  that  is  more  than  they  get  under  the  present  system.  But  what  is 
the  reason  for  that?  Under  the  old  system  the  county  court  judges,  and  certainly  some 
of  the  city  court  judges,  had  the  right  to  practice  law,  a  right  that  it  was  believed  by 
this  committee  should  be  taken  away  from  every  judge,  and  it  is  provided  in  the  new 
Constitution  that  no  judge  shall  practice  law,  either  within  or  without  the  borders  of 
the  State  of  Virginia,  or  hold  any  other  office  of  profit  or  trust,  except  that  a  judge  of  a 
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corporation  court  in  a  city  of  a  population  under  ten  thousand,  so  long  as  those  courts 
may  exist,  may  be  commissioner  in  chancery  of  the  circuit  court  of  the  county  in  which 
the  city  is  situated. 

Those  were  the  reasons  which  led  the  committee  to  go  into  the  salary  matter.  Those 
were  the  considerations  that  led  them  to  believe  that  it  would  command  the  very  best 
judicial  talent  in  the  State  of  Virginia  for  the  new  system  of  courts.  They  believed  that 
this  new  system  and  its  success  would  depend  upon  the  personnel  of  the  judges  thereof, 
and  that  these  salaries  would  command  the  best  judicial  talent  of  the  State. 

I  do  not  know  that  I  can  aid  this  Committee  any  further  in  the  consideration  of  this 
report.  I  have  thought  it  was  wise  to  give  you  some  of  the  reasons  which  animated  the 
committee  in  their  decision  as  to  the  system;  of  courts  that  you  might,  at  the  very  outset, 
consider  these  matters  and  all  of  the  discussion  with  reference  thereto  bearing  these 
facts  in  mind. 

It  is  believed  that  that  system  of  courts  has  been  proposed  which,  if  adopted  by  this 
body,  will  give  a  high  and  a  pure  judiciary,  will  give  a  prompt  dispatch  of  business,  civil 
and  criminal,  and  will  restore  to  the  people  of  A^irginia  a  judiciary  that  will  be  an  orna- 
ment to  the  State,  and  which  will  largely  contribute  to  the  good  name  and  fame  of  this 
dear  old  Commonwealth,  so  beloved  by  us  all. 

1  trust  that  the  report  may  comm.end  itself  to  the  body. 

Mr.  Turnbull:  I  wish  to  direct  his  attention  to  a  matter  which  has  occurred  to  me 
in  connection  with  the  report.  Why  was  it  deemed  necessary  to  have  a  circuit  court  in 
the  smaller  cities  of  over  ten  thousand  inhabitants,  where  they  will  have  a  corporation 
court  with  concurrent  jurisdiction?  For  instance,  take  the  city  of  Petersburg.  Why  is 
it  necessary  that  it  should  have  a  circuit  court  when  it  has  a  corporation  court  which 
could  attend  to  all  the  business? 

Mr.  Hunton:  In  some  of  those  cities  it  was  deemed  necessary.  It  entails  but  little 
additional  cost,  and  taking  out  those  cities  would  probably  not  have  reduced  the  number 
of  circuits.  Circuit  courts  have  been  held  in  these  cities,  and  it  was  deemed  unwise  to 
abolish  them. 

Mr.  Thom:  I  wish  to  call  the  attention  of  the  Chairman  of  the  Committee  in  this 
connection  to  which  he  has  already  referred  in  general  terms.  I  will  cite  in  answer  to 
my  friend  from  Brunswick  (Mr.  Turnbull)  to  the  case  in  Newport  News,  which  might  be 
classed  with  Petersburg  and  other  cities,  and  where  a  circuit  court  is  absolutely  essen- 
tial. 

Mr.  Hunton:  There  are  som^  cities,  as  I  said  in  general  terms  without  going  into 
detail,  where  a  circuit  court  will  be  necessary. 

Mr.  Turnbull:  I  will  state  to  my  friend  that  the  only  reason. why  I  made  the  inquiry 
was  because  I  thought  possibly  we  could  have  fewer  circuits  if  we  did  not  have  circuit 
courts  in  cities  having  corporation  courts  with  concurrent  jurisdiction. 

Mr.  Hunton:  I  am  most  delighted  to  have  any  inquiry  propounded.  There  are  some 
cities  where  it  was  deemed  impossible  tor  the  business  to  be  disposed  of  by  the  city 
courts  alone.  As  has  been  suggested  by  my  friend  from  Norfolk  (Mr.  Thom),  Newport 
News  is  a  very  striking  illustration.  It  is  a  new,  young  and  growing  city,  and  its  busi- 
ness interests  are  very  large  and  its  court  business  heavy.  With  the  two  courts  there  it 
is  difficult  now  to  dispose  of  the  business  in  that  city. 

It  was  believed  to  be  essential  to  the  general  scheme  to  permit  the  circuit  courts 
and  the  city  courts  to  remain  in  cities  between  ten  thousand  and  thirty  thousand  in- 
habitants, an  additional  reason  being  the  one  I  have  suggested,  that  the  business  of  the 
circuit  court  may  become  congested,  and  in  order  to  relieve  that  congested  condition  it 
is  contemplated  that  the  I^egislature  should  give  relief  in  such  shape  or  form  as  it  may 
deem  wise;  and  that  wherever  that  condition  of  affairs  exists  the  judge  of  the  city  court 
shall  be  called  upon  to  perform,  the  duties  of  the  circuit  judge  of  that  or  any  other  circuit 
of  the  State,  and  thus  relieve  the  congested  condition.  There  was  an  apprehension  on 
the  part  of  som,e  that  there  might  be  congestion  in  certain  sections  of  the  State,  and 
how  to  relieve  it  was  the  question.  Now,  by  leaving  the  two  together,  the  opportunity 
of  relief  which  can  be  afforded  to  meet  extraordinary  conditions  is  within  the  control  of 
the  Legislature. 


DEBATES  OF  THE  COXSTITUTIOXAL  COXVEXTIOX  OE  VIRGIXIA. 


1313 


The  Chairman:  The  question  before  the  Committee  is  section  1.  The  Secretary 
will  read  section  1  of  the  report. 

Section  1.  There  shall  be  a  Supreme  Court  of  Appeals,  circuit  courts,  and  city 
courts.  The  jurisdiction  of  those  tribunals  and  the  judges  thereof,  except  so  far  as  the 
same  is  conferred  by  this  Constitution  shall  be  regulated  by  law. 

Mr.  Robertson:  I  desire  to  offer  an  amendment  to  section  1,  which  goes  to  the  sub- 
stitution of  the  old  section  contained  in  the  present  Constitution  for  the  section  reported 
by  the  committee.  My  amendment  is  that  after  the  words  "circuit  courts"  the  words 
"and  county  courts"'  shall  be  inserted  in  line  3,  so  that  the  section  will  read,  as  in  the 
old  Constitution: 

There  shall  be  a  Supreme  Court  of  Appeals,  circuit  courts,  and  county  courts.  The 
jurisdiction  of  these  tribunals,  and  the  judges  thereof,  except  so  far  as  the  same  is  con- 
ferred by  this  Constitution,  shall  be  regulated  by  law. 

Before  I  say  anything  about  this  section,  Mr.  Chairman,  I  wish  to  state  that  I  should 
like  very  much  to  have  this  matter  laid  over.  It  involves  really  the  whole  question  of 
the  scheme  of  courts.  I  had  no  idea  that  this  matter  would  be  precipitated  upon  us  this 
morning.  There  are  two  other  reports  that  have  not  been  completed  and  w^hich  are 
pending  before  the  Committee  of  the  Whole.  I  desire  to  present  my  views  to  the  Con- 
vention, whether  they  be  worthless  or  not,  upon  this  subject.  I  do  not  think  that  I  can 
do  so  this  morning  with  justice  to  myself  and  to  those  who  have  not  been  studying  this 
question.  I  should  like  to  have  the  sense  of  the  Committee  on  the  motion  I  make,  that 
section  1  be  passed  by  for  the  present. 

The  Chairman:  The  gentleman  from  Roanoke  moves  that  section  1  be  passed  by 
for  the  present. 

The  motion  was  agreed  to. 

On  motion  of  Mr.  Hunton,  the  Committee  rose,  and  upon  motion  of  Mr.  Harrison, 
the  Convention  adjourned  until  to-morrow,  Saturday,  November  30,  1901,  at  10  o'clock 
A.  M. 


SATURDAY.  November  30,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 
Prayer  by  Rev.  W.  F.  Dunaway,  D.  D. 

Mr.  Parks  introduced  a  plan  of  suffrage,  which  was  appropriately  referred. 

On  motion  of  Mr.  Hunton,  the  Committee  resolved  itself  into  Committee  of  the 
^Tiole  for  the  purpose  of  further  considering  the  report  of  the  Committee  on  the  Judi- 
ciary.  Mr.  Boaz  in  the  chair. 

Mr.  Robertson:  Mr.  Chairman,  I  approach  the  discussion  of  this  question,  I  hope, 
without  any  arrogance  at  all.  I  know  people  are  apt  to  think  that  if  a  man  maintains  his 
own  opinion  against  that  of  a  large  number  of  people  he  is  probably  either  a  very  obsti- 
nate man  or  a  very  conceited  one.  However,  I  do  not  think  that  that  is  always  the 
motive  which  actuates  men.  Every  man  in  this  world  has  got  to  go  by  his  own  judg- 
ment. 

I  am  not  experienced  in  legislative  bodies.  I  have  been  accused  in  a  joking  manner 
of  being  the  log-rolling  member  from  Roanoke.  I  tried  for  a  little  while  to  see  what  this 
log-rolling  business  meant,  and  I  soon  found  that  it  meant  I  had  to  give  all  the  logs  and 
get  a  few  splinters  in  return.  So  I  went  back  to  my  first  principle  and  took  the  ground 
that  I  was  going  to  fight  for  what  I  thought  to  be  right  in  this  Convention,  even  though 
I  was  the  only  man  in  the  Convention  who  thought  so.  Now,  that  may  be  very  con- 
ceited, but  I  believe,  sir,  that  is  the  right  principle. 

The  people  of  Virginia  did  not  send  us  here  to  get  through  compromises  and  get 
through  this,  that  and  the  other  for  the  sake  of  getting  some  other  measure  through. 
My  position  is  that  I  shall  try  to  follow,  but  in  a  different  sense,  the  example  our  friend 
83 — Const.  Debs. 
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from  Fairfax  (Mr.  Moore)  is  going  to  follow,  to  discuss  each  question  as  it  arises  on  its 
merits,  regardless  of  the  effect  that  it  may  have  on  other  measures  that  may  come  before 
the  Convention.   Now,  sir,  so  much  for  that  feature  of  the  case. 

I  am  aware  that  when  this  particular  branch  of  the  report  was  submitted  to  our 
committee,  I  may  state,  without  seeming  to  be  unparliamentary,  I  was  the  only  member 
who  voted  in  the  negative.  But  there  are  a  number  of  members  of  that  committee  who 
agreed  with  me  in  principle  as  I  understood  it,  but  abandoned  their  position  because 
they  said  they  thought  it  was  hopeless  to  get  through  our  view. 

In  the  first  place,  I  wish  to  state  what  my  views  are.  It  has  been  stated,  because  I 
made  a  motion  here  yesterday  to  amend  the  first  section  by  putting  in  the  words  "county 
courts,"  that  I  was  necessarily  the  advocate  of  retaining  the  old  system  of  county  courts 
as  they  have  existed  since  the  "Underwood  Constitution  exactly  as  they  were.  I  have 
never  taken  any  such  position.  Briefly  stated,  my  position  about  that  matter  is  that  we 
need  county  courts,  and  by  that  I  mean  a  court  that  will  sit  in  every  county  of  the  Com- 
monwealth at  least  once  a  month.  I  contend  that  that  is  the  fundamental  principle  upon 
which  we  ought  to  frame  this  judiciary  report.  Frankly,  I  will  state  that  if  I  could  not 
get  what  I  am  in  favor  of  here  I  would  be  in  favor  of  what  you  might  call  the  unit  sys- 
tem of  courts,  but  one  court  between  the  magistrates  and  the  Court  of  Appeals,  provided, 
in  my  opinion,  we  could  have  a  monthly  term  of  that  court  in  every  county  in  the  Com- 
monwealth. But  we  cannot  get  it,  and  I  prefer  that  we  shall  retain  the  county  courts 
with  modifications. 

Now,  let  us  see  why  it  is  that  I  favor  that.  Because  after  all  the  mbnthly  feature  is 
the  feature  that  it  seems  to  me  this  Convention  ought  to  address  itself  to.  I  will  discuss 
the  other  question  incidentally  as  I  go  along,  but  it  is  with  reference  to  having  a  court 
which  meets  once  a  month  in  every  county  of  the  Commonwealth,  that  I  desire  to  b  > 
heard  in  the  imperfect  way  which  I  will  have  to  present  this  matter  to  the  Convention 
this  morning. 

It  is  needless  for  me,  speaking  to  a  body  of  Virginians,  to  say  anything  about  the 
old  county  court  as  it  existed  in  Virginia  before  the  war.  I  do  not  suppose  there  is  a 
man  within  the  sound  of  my  voice  who  does  not  look  back  with  regret  and  with  venera- 
tion to  that  old  county  court.  It  was  the  first  court  ever  established  upon  the  soil  of 
Virginia. 

Gentlemen  probably  do  not  realize  how  old  the  monthly  county  court  is.  If  my 
memory  serves  me  aright,  the  first  county  court  was  established  away  back  in  the  year 
1623,  nearly  two  hundred  and  fifty  years  ago,  for  the  counties  of  James  City  and  Charles 
City,  which  were  probably  then  the  most  populous  counties  in  the  Colony  of  Virginia. 
That  court  existed  practically  as  it  then  was,  the  justices  who  presided  over  it  being 
appointed  by  the  Governor  and  his  Council  up  to  the  time  of  the  Convention  of  1850-'51. 
That  Convention  introduced  a  modification  into  the  manner  of  the  appointment  of  the 
justices.  I  believe  it  required  that  the  justices  should  be  elected  by  the  people.  But 
even  under  that  modification  that  court'  gave  the  greatest  satisfaction  to  our  people  that 
any  court  we  have  ever  had  in  this  Commonwealth,  and  it  existed  down  to  the  time  of 
the  ending  of  the  war,  when  the  Underwood  Constitution  went  into  effect. 

Much  has  been  said  on  this  floor  with  reference  to  the  Underwood  Constitution. 
Some  gentlemen,  at  least,  seem,  to  think  the  mere  fact  that  a  thing  is  found  in  the  Under- 
wood Constitution  is  a  reason  for  doing  away  with  it.  Now,  that  cannot  appeal  to  rea- 
sonable men.  If  anything  be  found  good  in  the  Underwood  Constitution  we  ought  to 
retain  it.  Though  those  people  were  the  offscouring  of  the  earth,  though  they  were  the 
character  of  people  who  were  so  vividly  described  by  the  eloquent  and  able  gentleman 
from  Lynchburg  (Mr.  Glass)  in  his  celebrated  speech  here,  yet  we  all  know  that  good 
frequently  comes  out  of  evil. 

While  the  Underwood  Constitution  changed  the  personnel  of  that  court,  in  my  opin- 
ion, it  did  one  good  thing  for  Virginia  when  it  retained  the  monthly  feature  of  having  a 
court  in  every  county  in  the  Commonwealth. 

Let  us  look  back  at  that  old  court  as  it  was  once  constituted.  I  am  not  capable  of 
the  eloquence  which  would  be  necessary  to  describe  it,  but  I  should  like  to  recall  to  this 
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body  of  men  some  idea  of  what  that  court  was.  Because  I  know  that  I  am  not  gifted 
with  the  eloquence  some  of  the  gentlemen  on  this  Committee  have  who  will  oppose  me 
and  smother  me  and  crush  me  under  the  beauty  of  their  language  and  all  that,  I  will 
have  to  call  upon  one  of  our  distinguished  members  of  the  Court  of  Appeals,  who  is  now 
dead  and  gone,  to  try  to  bring  before  your  minds  briefly  what  that  old  county  court  used 
to  be.  I  refer  to  the  Hon.  Waller  R.  Staples,  a  pure  and  incorruptible  judge,  who  pre- 
sided over  our  Court  of  Appeals  for  so  many  years,  an  able  and  fearless  jurist,  a  splendid 
and  magnificent  lawyer,  v\-ho  had  practiced  in  every  court  in  the  Commonwealth.  Let 
me  read  you,  though  it  may  be  considered  somewhat  out  of  the  line  of  my  argument, 
just  a  few  words  that  he  said  in  regard  to  these  courts.    He  said: 

As  already  stated,  Mr.  Leigh  

That  was  Benjamin  Watkins  Leigh — ■ — 

declared  that  it  was  one  of  the  most  anciem:  as  it  was  one  of  the  most  imperative  of  our 
institutions. 

Judge  Staples  goes  on  to  say: 

It  was  almost  coeval  with  John  Smith  and  Pocahontas.  It  was  in  existence  when  the 
navigation  laws  were  passed.  It  saw  the  commencement  and  termination  of  Bacon's 
Rebellion — that  popular  protest  against  the  tmjust  laws  and  oppressive  taxation  of  the 
mother  country — and  the  inertness  and  cruel  indifference  of  the  Royal  Governors  to  all 
the  horrors  of  Indian  warfare.  It  saw  the  revolution  of  1688  in  England,  which  placed 
William  and  Mary  on  the  throne,  and  the  long  and  uninterrupted  era  of  peace  which 
followed  and  prevailed  for  more  than  half  a  century,  and  under  the  influence  of  which 
the  colony  of  Virginia  grew  in  v/ealth  and  power,  population,  and  iii  public  considera- 
tion with  a  rapidity  never  surpassed.  It  witnessed  the  French  and  Indian  wars — the 
defeat  of  Braddock — and  the  British  regulars,  only  saveTi  from  extermination  by  the 
valor  of  Virginia  militia  under  Washington. 

It  heard  the  noble  and  resounding  eloqtience  of  Henry  in  the  Parsons"  case,  by 
which  he  achieved  immortal  fame. 

It  saw  the  dark  days  and  crowning  glories  of  the  Revolution,  the  Constittition  of  the 
United  States  emerging  like  the  sun  in  heaven  from  the  clouds  and  obscurities  of  the 
confederation.  It  saw  the  long  line  of  illustrious  presidents  who  succeeded  the  adminis- 
tration of  the  Father  of  his  country.  It  saw  the  eighteenth  century  sink  into  the  past, 
and  the  nineteenth  century  dawn  upon  the  world.  It  saw  great  dynasties  and  kingdoms 
in  Europe  rise  and  fall  and  disappear  beneath  the  sands  of  time. 

It  witnessed  the  naval  contest  of  1812,  in  which  the  power  and  glory  of  the  "Mistress 
of  the  Seas"  on  the  ocean  went  down  before  the  prowess  and  dauntless  courage  of  the 
American  sailor. 

Amid  all  the  mutations  of  time,  the  upheaval  of  governments — all  the  turmoil  and 
terror  of  incessant  change — the  prodigious  progress  made  in  the  affairs  of  mankind,  the 
county  court  still  remained  with  the  same  jurisdiction,  power  and  influence  it  continued 
to  exercise  for  more  than  two  hundred  years. 

In  another  passage  of  that  splendid  address  which  Judge  Staples  delivered  some 
years  ago  before  the  Virginia  State  Bar  Association  he  refers  to  the  benefits  of  the 
county  courts,  not  only  the  benefits  derived  from  the  personnel  of  that  court,  from  the 
character  of  its  judgments,  from  the  high  character  of  the  men  who  sat  upon  that 
bench,  btit  he  commented  and  commented  truthfully  tipon  the  fact  that  this  was  one  of 
our  Virginia  institutions  that  had  moulded  our  people  into  the  character  they  now  have. 

1  stibmit  to  you,  gentlemen,  however  radical  I  may  be  on  some  subjects,  I  cannot 
tear  myself  without  regret  away  from  the  past  in  all  directions.  The  distinguished 
chairman  of  the  Judiciary  Committee  (Mr.  Hunton)  has  talked  about  this  as  being  a 
sentimental  reason.  I  say  that  while  there  may  be  a  great  deal  of  sentiment  which 
wraps  itself  around  this  question,  yet  sentiment  is  a  fact  in  this  life  which  we  have  to 
cope  with  and  account  for  as  much  as  anything  else. 

I  further  submit  that  it  is  not  simply  a  question  of  sentiment.  It  is  a  question  which 
goes  deeper  than  that.  It  is  a  question  which  goes  down  to  the  historical  coherence  of 
our  people,  the  habits  of  our  people.  The  people  of  Virginia  have  been  accustomed  to 
have  a  monthly  meeting  for  two  hundred  and  fifty  years,  I  believe.    It  is  not  simply  that 
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all  Of  them  have  litigation  in  those  courts.  (I  will  come  to  that  after  a  while),  but  I  say 
that  before  we  tear  down  this  old  institution  we  ought  to  be  very  certain  that  we  are  put- 
ting something  in  the  place  of  it  that  will  be  good  for  the  people. 

On  another  occasion  I  heard  my  distinguished  friend  from  Danville  (Mr.  Withers) 
for  whom  I  take  pleasure  in  saying  upon  this  floor  I  have  the  greatest  affection  and  ad- 
miration, say  that  he  wanted  to  get  rid  of  the  circus  feature  of  this  matter.  I  think, 
with  all  due  respect  to  my  friend,  that  he  has  looked  too  much  at  one  side  of  the  ques- 
tion and  not  enough  at  the  other.  I  believe  in  the  circus  myself.  I  believe  in  the  people 
having  some  amusement  when  you  come  to  that.  I  think  my  friend  has  dealt  so  much 
with  cold,  hard  figures  it  may  be  his  heart  has  gotten  a  little  hardened  on  that  side, 
though  I  believe  it  still  beats  warmly  for  his  friends. 

Now,  imagine  the  condition  of  things  we  will  have  here  in  Virginia  if  the  people 
cannot  meet  together  as  they  have  been  in  the  habit  of  doing,  on  stated  occasions  every 
month.  We  know  the  condition  of  our  people.  I  am  not  speaking  to  these  city  mem- 
bers, because  they  have  almost  forgotten  about  it,  if  they  ever  lived  out  in  the  country, 
and  those  who  were  born  here  never  knew  anything  about  it.  But  I  say  that  out  in  the 
country  the  people  need  this  county  court.  They  need  it  from  a  social  aspect,  because 
it  is  there  that  they  get  together  and  see  their  fellow-men  who  live  in  the  same  county, 
and  who  are  interested  in  the  same  matters  with  themselves. 

In  old  times,  perhaps,  what  my  friend  termed  the  circus  feature,  might  have  cut 
some  figure.  Conviviality  may  have  been  a  little  more  rife  than  our  good  temperance 
brethren  would  like  to  see  it.  But  I  say  that  with  all  of  its  evils,  if  it  were  any,  those 
people  rubbing  their  minds  up  against  each  other  and  getting  acquainted  with  each  other 
was  a  splendid  thing  for  the  people  of  this  agricultural  country,  most  of  whom,  if  they 
did  not  have  an  opportunity  to  meet,  would  be  out  at  their  farms,  isolated  from  their 
fellow-men,  and  with  no  opportunity  to  discuss  any  question  with  anybody  except  their 
own  families. 

But  it  was  not  only  the  social  feature;  it  was  a  day  when  people  came  to  the  county 
courthouse  to  settle  their  mutual  accounts,  to  pay  their  taxes,  and  above  all  to  hear 
great  political  questions  discussed.  Some  one  said  the  other  day  in  a  debate  here  that 
it  was  remarkable  how  anxious  men  were  in  Virginia  to  hold  office,  however  small  the 
salary  might  be.  We  are  a  race  of  politicians;  there  is  not  any  doubt  about  that;  and 
I  say  that  in  no  mean  sense  of  the  word.  I  say  that  every  people  ought  to  be  politicians. 
What  does  politics  mean  except  the  policy  which  the  government  under  which  we  live 
shall  follow? 

Men  who  are  kept  out  in  the  country  following  the  plow,  driving  their  teams,  cut- 
ting their  wheat,  isolated  from  the  rest  of  mankind,  would  never  have  the  alertness, 
would  never  have  the  intelligent  recognition  of  the  great  public  questions  which  are 
discussed  before  the  people  that  our  people  have  if  they  did  not  have  that  opportunity  to 
meet. 

It  is  an  educational  institution,  gentlemen.  Some  man  may  say  that  that  is  all 
sentiment;  that  we  ought  not  to  provide  a  court  for  that;  and  they  have  waived  it  aside 
with  a  flourish  of  their  hands;  but  in  my  opinion  the  people  of  Virginia  have  not  been 
aroused  to  this  question  yet.  They  do  not  thoroughly  understand  it.  As  was  said  in  a 
humorous  way  by  the  Idle  Reporter  of  the  Dispatch  in  last  Sunday's  issue,  an  old  gen 
tleman  said  he  had  concluded  he  would  keep  up  with  the  proceedings  of  this  Conven- 
tion, and  he  had  devoted  his  time  to  the  reading  of  the  debates  of  it,  and  he  said  he  was 
reading  night  and  day,  and  he  was  yet  sixty  days  behind  time.  (Laughter.) 

Now,  the  people,  I  know  it  from  my  own  experience,  do  not  know  what  we  are 
doing  here.  I  believe  the  county  of  Appomattox  is  the  only  county  that  has  been  suffi- 
ciently aroused  to  make  a  feeble  protest  against  our  doing  away  with  their  county 
courts;  and  as  soon  as  that  county  did  it  one  of  the  very  able  newspapers  of  this  city 
which  knows  absolutely  nothing  about  county  courts,  jumped  on  it  with  all  four  feet 
and  tried  to  ridicule  those  resolutions  out  of  existence. 

But  when  the  people  out  in  the  country  hear  we  have  done  away  with  this  great 
institution,  that  they  have  been  used  to,  and  that  their  fathers  have  been  used  to,  they 
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will  ask  us.  "What  was  your  reason  for  doing  it?'"  and  you  have  got  to  give  a  migtLty 
good  reason  or  you  will  find  that  this  Constitution  will  go  down  at  the  polls.  It  is  an 
institution  that  the  people  love;  it  is  an  institution  that  they  pay  for,  and  if  they  think 
it  suits  them,  for  God's  sake  let  them  have  it,  unless  you  can  show  them  that  you  are 
going  to  give  them  something  else  that  is  infinitely  better. 

Xow,  I  say  that  the  burden  of  proot  is  upon  the  gentlemen  who  come  here  and  attack 
this  old  institution.  It  has  proved  to  be  no  evil  in  the  past,  and  if  they  are  going  ta 
uproot  it,  they  ought  to  give  some  other  reason  besides  the  fact  that  it  will  save  the 
people.    I  believe  S16.000  the  chairman  of  the  committee  said. 

Xow,  sir.  just  for  a  moment  on  that  point.  I  for  one  do  not  believe  that  we  ought 
to  consider  economy  with  reference  to  our  judicial  system  until  we  have  considered 
every  other  aspect  of  the  question.  When  the  barons  at  Runnymede  wrested  from  that 
Tyrant  the  great  Magna  Charta  of  our  liberties,  one  of  the  things  that  they  demanded 
and  got  was  that  a  man  should  have  justice  and  should  have  it  at  his  own  door  and  have 
it  quickly.  Now,  gentlemen,  we  cannot  do  justice  between  man  and  man,  we  cannot 
settle  disputes  between  man  and  man,  unless  we  have  a  system  which  will  not  only  meet 
the  conditions  of  the  year  1900,  on  which  the  entire  report  of  the  committee  is  founded, 
but  which  will  meet  the  conditions  of  the  future  through  all  the  time  until  the  people 
shall  see  fit  to  undo  the  work  we  shall  do  here. 

Xow,  sir,  the  saving  of  that  paltry  sum  a  year  certainly  in  itself  is  no  sufficient 
ground  for  making  the  change.  The  chairman  of  this  committee,  for  whom  I  entertain 
the  highest  respect  and  with  whom  I  cordially  agree,  stated  that  economy  had  been  one 
of  the  last  considerations  which  actuated  the  committee,  and  I  think  when  you  read 
the  report  you  will  find  that  he  is  eminently  correct.  They  do  not  save  enough  money 
to  amount  to  anything,  and  I  think  I  can  show  that  they  do  not  save  that  much  because 
they  just  save  in  the  salaries  of  the  judges.  Xow,  so  much  for  that  point.  Lret  us  come 
down  now  practically  to  consider  what  we  are  about  to  do. 

I  respectfully  submit  to  the  committee  that  when  you  go  to  make  up  schemes  and 
systems  on  the  basis  of  statistics  you  ought  to  have  some  statistics  on  which  to  base 
them,  My  friend  from  Danville  (Mr.  Withers!  may  have  them.  I  confess  I  am  in  con- 
stant fear.  (Laughter.)  He  sits  back  there  smiling  and  bland,  and  I  do  not  know 
what  kind  of  figures  he  has  up  his  sleeve,  but  if  he  has  any  figures  I  will  have  to  admit 
that  I  for  one  have  never  seen  any.  There  are  some  figures  contained,  I  believe,  in  the 
Senate  Journal  for  the  year  1900 — the  extra  session  was  it  not? — showing  about  how 
much  work  was  done  in  the  circuit  courts.  We  had  a  list  showing  how  many  days' 
sessions  there  were,  showing  how  many  cases  were  started  and  tried.  We  had  from  the 
clerks  of  the  Commonwealth  something  about  the  county  court  business. 

But,  gentlemen,  I  call  your  attention  to  the  fact  those  figures  are  for  the  year  1900, 
and  there  were  not  any  other  figures.  Can  my  friend  produce  before  this  Convention 
such  figures  and  convince  me  that  I  am  off  on  figures?  I  will  say  this  is  one  subject  on 
which  I  am  easily  convinced.  I  may  differ  with  my  brethren  at  the  bar  on  the  law.  I 
think  that  is  one  of  the  privileges  a  lawyer  has.  We  all  differ  with  each  other  about  the 
law.  We  are  trained  to  do  it.  But  if  any  man  gets  up  and  produces  a  crowd  of  figures, 
I  admit  that  may  be  I  am  wrong.  I  do  not  know  anything  about  the  details  of  these 
figures,  but  I  respectfully  submit  to  the  thoughtful  men  of  this  Convention,  men  who  are 
not  prejudiced,  as  I  know  that  I  am  and  as  other  members  of  the  committee  necessarily 
must  be  by  the  heated  debates  we  have  had  here  during  the  summer  and  up  to  now, 
that  you  cannot  take  the  figures  for  one  year  and  base  a  system  of  courts  upon  them. 
You  have  to  take  a  long  period  of  time  in  order  to  get  at  those  figures.  You  have  to  get 
at  the  average. 

Some  6^  the  lav^wers  here  have  such  a  big  practice  that  they  do  not  know  when  the 
law  business  falls  off.  They  are  on  one  side  or  the  other,  and  they  are  making  a  good 
living.  Especially  is  that  true  of  some  of  the  city  lawyers.  I  do  not  know  how  many 
members  of  the  Judiciary  Committee  are  from  the  cities.  But  lawyers  have  an  idea  that 
because  the  law  business  has  been  dull  for  two  or  three  years,  since  that  miserable  boom 
which  started  out  in  my  town  in  Southwest  Virginia,  for  the  rest  of  all  time  we  lawyers 
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are  going  to  be  in  the  condition  we  are  in  now.  I  do  not  believe  that.  I  am  right  pessi- 
mistic about  some  things,  but  I  do  not  believe  we  are  going  to  be  as  hard  up  in  the 
future  as  we  were  in  the  year  1900.  If  I  thought  so,  I  would  either  try  to  get  into  the 
ministry  or  some  other  profession  where  there  would  be  some  certainty  of  my  getting  a 
salary.  (Laughter.)  I  have  minister  blood  in  me,  and  every  now  and  then  I  let  it 
come  out,  maybe  a  little  too  much  in  this  Convention.  (Laughter.) 

But,  gentlemen,  and  I  do  not  mean  to  be  conceited  at  all,  I  have  studied  something 
about  statistics.  I  have  studied  the  general  nature  of  them.  When  I  was  at  college, 
under  the  distinguished  professor  of  logic  there.  Professor  Noah  K.  Davis,  I  studied  a 
little  about  inductive  reasoning,  and  I  was  taught  there — perhaps  wrongly;  probably 
they  have  changed  their  rules  of  reasoning  since  I  went  to  college — that  you  cannot  form 
a  general  theory  without  having  a  large  number  of  facts,  so  large  that  they  exclude  any 
other  theory  than  the  one  you  advance.  Every  theory  that  we  have  about  this  universe, 
the  theory  about  the  solar  system,  is  based  upon  that  idea.  If  a  man  could  discover  one 
exception  to  one  of  those  laws  of  nature,  so  called,  that  law  of  nature  would  go  to  the 
wall.    It  would  be  no  longer  a  law  of  nature. 

Now,  these  gentlemen  come  in  here  and  when  I  dem^and  and  demand  over  and  again 
figures  they  say,  "Oh,  we  cannot  get  those  figures."  As  to  the  county  courts,  they  have 
some  figures.  The  county  courts  sort  of  staggered  them.  Some  of  the  county  courts 
seemed  to  sit  a  long  time.  The  gentleman  formed  a  generalization  about  that.  They 
said,  "the  county  courts  are  in  the  habit  of  keeping  open  for  the  convenience  of  counsel 
and  litigants,  and  you  cannot  judge  by  the  number  of  days  they  sit."  "Well,"  I  asked, 
"why  do  you  not  find  out  from  their  order  books  how  many  days  they  did  actually  trans- 
act business?"  They  will  not  do  that;  that  is  too  much  trouble.  "We  will  not  rely  on 
the  number  of  days  they  sit;  they  are  unreliable,  and  we  will  not  get  anything  in  place 
of  it.    We  will  discard  that  entirely." 

This  system  is  based — and  I  want  these  gentlemen  to  answer  this  part  of  my  argu- 
ment— practically  upon  what  the  circuit  courts  do  in  this  Commonwealth.  They  take  as 
a  basis  the  number  of  felonies  and  misdemeanors  tried  in  the  county  courts  in  the  year 
1900.  They  will  not  give  the  number  of  days  the  court  sat,  because  you  cannot  rely  on 
them.  You  cannot  rely  on  their  statements  being  correct.  I  know  there  are  some  courts 
as,  for  instance,  the  county  court  of  Roanoke  county,  unless  I  have  been  misinformed, 
which  do  not  sit  for  the  convenience  of  litigants.  The  judge  of  our  county  court  has  to 
attend  to  other  things.  He  would  starve  to  death,  and  he  adjourns  his  court  when  he 
gets  through  with  his  business.    He  has  a  whole  pile  of  business. 

But  the  misdemeanor  and  the  felony  cases  do  not  constitute  all  the  jurisdiction  of 
the  county  court.  These  gentlemen  have  absolutely  ignored  the  fact  that  there  is  a 
tremendous  civil  business  in  the  county  courts.  In  the  first  place,  there  are  civil  appeals 
from  justices  of  the  peace.  You  all  know  that  the  justices  now  have  jurisdiction  up  to  a 
hundred  dollars  and  these  appeals  are  taken  frequently  up  there,  and  these  courts  have 
to  hear  from  them  de  novo.  There  are  not  only  the  felony  and  the  misdemeanor  cases 
commenced  in  that  court  but  the  appeals  in  criminal  cases  taken  up  from  the  justices 
to  the  county  court  judge. 

When  you  are  going  to  abolish  those  courts  and  dump  all  the  business  those  courts  | 
transacted  into  the  circuit  courts,  I  do  think  that  this  Convention  ought  to  have  a  little  j 
more  knowledge  about  the  amount  of  business  that  the  county  courts  do. 

Now,  one  of  the  arguments  that  has  been  made  to  me  is  this:    I  have  been  trying  ^ 
to  anticipate  it,  because  I  know  I  am  going  to  be  jumped  on  here  by  nearly  everybody  on  |j 
the  committee,  and  I  am  trying  to  anticipate  some  of  their  arguments.    They  say,  "Ah. 
but  we  have  consulted  with  these  circuit  judges."    I  am  not  going  to  say  anything  j 
against  the  circuit  judges — not  a  word.    The  best  friends  I  have  are  circuit  judges. 
Some  of  my  dearest  and  warmest  friends  are  circuit  judges,  but  I  do  not  think  they  are 
any  better  than  I  am,  in  many  respects.    I  had  the  misfortune  to  get  into  a  position 
somewhat  similar  to  that  once.   They  go  to  a  poor  circuit  judge,  who  is  getting  a  salary 
of  $1,600,  and  say,  'we  are  going  to  raise  your  salary  to  $2,500.    Can  you  do  all  this 
work?    Can  you  do  it  easily?"  Is  there  any  mortal  man  on  the  face  of  the  earth  who 
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would  not  say  "j'es''?  (Laughter.)  Human  nature  is  weak.  That  is  the  argument 
we  have  here,  that  these  judges  all  over  the  State  have  said  "we  can  do  that  work." 

I  think  we  ought  ta  hesitate  a  long  time  before  we  take  that  sort  of  evidence.  I  say 
the  old  common  law  rule  ought  to  apply  there.  They  are  interested  witnesses.  Take  a 
man  who  has  lived  on  the  miserable  pittance  that  the  State  of  Virginia  gives  a  judge 
for  doing  the  noblest  work  that  a  man  has  to  do  in  this  Commonwealth,  requiring  great 
knowledge,  labor  and  courage,  and  when  you  come  to  such  a  man,  who  has  a  family 
dependent  upon  him,  and  say  to  him,  "Can  you  do  this  work,  if  I  increase  your  salary, 
about  double  what  it  is,"  and  he  says,  "yes,"  it  is  no  proof  that  he  can  do  that  work, 
when,  on  account  of  his  position,  he  does  not  know  one  thing  about  what  is  going  on  in 
the  county  courts.    Now  we  ought  to  pause  and  consider  that. 

Mr.  Hancock:    You  have  made  a  reference  to  circuit  judges. 

Mr.  Robertson:    I  was  not  referring  to  the  gentleman  from  Chesterfield. 

Mr.  Hancock:  I  want  to  say,  so  far  as  I  am  concerned,  as  one  of  the  circuit  judges 
of  this  Commonwealth,  that  I  would  rather  receive  $1,600  a  year  under  the  present 
system  and  give  satisfaction  to  the  people  than  to  receive  $2,500  and  feel  that  the  people 
were  not  satisfied  with  the  system  of  courts  provided  by  this  Constitution. 

Mr.  Robertson:  Certainly.  I  hope  that  nothing  I  say  will  be  construed  as  personal. 
I  included  myself  in  the  statement  I  made,  because  I  have  been  on  the  bench,  and  I 
have  a  pretty  big  county,  and  I  know  how  a  man  feels  when  he  is  living  on  a  miserable 
pittance,  and  he  has  lawyers  arguing  cases  before  him  in  which  their  fees  amount  to  his 
salary  for  three  or  four  years.  He  has  to  decide  very  often  for  himself,  because  the  law- 
yers engaged  in  the  cases  do  not  take  the  trouble  to  look  up  the  law.  I  say  it  is  a  temp- 
tation to  a  man,  and  very  often  he  thinks,  "I  can  try  to  do  that  work;  I  will  do  the  best 
r  can;  it  will  keep  me  very  busy,  but  I  will  try  to  do  it."  He  does  that  because  of  his 
love  for  his  family  and  his  desire  to  get  something  like  a  proper  reward.  That  will  in- 
fluence him  in  his  opinion,  and  he  may  be  totally  unconscious  of  it. 

I  hope  gentlemen  will  not  consider  that  I  have  made  any  attack  upon  the  circuit 
judges  of  this  State,  because  I  believe  them  to  be  as  high-toned  a  set  of  gentlemen  as 
ever  lived  in  the  world,  and  I  believe  that  they  are  inadequately  paid  for  the  work  they 
do.   But  that  is  the  kind  of  argument  we  have  made  to  us. 

Let  me  get  back  a  little.  I  will  briefly  refer  to  a  few  figures  here.  I  have  not  time 
to  do  so  at  length.  Any  gentleman  can  look  at  this  report.  I  desire  to  call  attention  to 
one  or  two  of  these  circuits,  by  way  of  illustration.  I  do  not  claim  to  know  much  about 
it.  Take  the  nineteenth  circuit,  found  on  page  26.  The  circuit  is  composed  of  Highland, 
Bath,  Alleghany,  Craig,  and  Botetourt.  If  you  will  examine  the  figures  which  the  com- 
mittee got  together,  you  will  find,  if  you  count  the  number  of  days  that  the  county  and 
circuit  courts  both  sat,  leaving  out  Bath,  because  they  have  not  any  report  of  Bath  at  all, 
that  they  sat  for  205  days  in  one  year. 

As  I  understand,  Highland  is  a  place  to  which  few  men  ever  venture  to  go,  if  they 
can  possibly  help  it.  There  is  a  very  distinguished  gentleman  who  represents  Highland 
in  the  Legislature.  He  emerges  from  there.  I  do  not  know  when  he  starts  for  the 
Legislature.  He  is  a  very  good  friend  of  mine,  but  I  believe  he  must  start  about  a 
month  beforehand.  He  cannot  calculate  exactly  when  he  will  get  here.  He  is  already 
here  for  the  purpose  of  attending  the  Legislature. 

Now.  in  that  circuit,  I  respectfully  submit,  that  the  judges,  instead  of  deciding 
cases,  will  spend  most  of  their  time  climbing  mountains  (laughter).  It  will  require 
an  athlete.  It  will  require  a  man  of  the  most  tremendous  physical  endurance  that  was 
ever  put  upon  the  bench;  and  these  prize-fighters  and  fellows  of  physical  endurance  are 
generally  not  scholars.  I  have  never  noticed  that  any  of  them  are  particularly  good 
scholars.  In  order  to  be  a  judge,  a  man  has  to  be  a  student.  In  order  to  decide  cas?s  a 
man  has  to  read  the  record  of  the  case,  and  he  has  to  think  and  to  compare  the  argu- 
ments of  counsel.  He  has  to  think  what  is  the  law  in  the  case,  and  how  to  apply  it  to 
the  facts  of  the  case. 

Now,  my  distinguished  friend  has  talked  here  about  making  these  judges  work.  I 
do  not  like  to  be  personal,  but  I  believe  I  am  the  only  ex-judge,  strange  to  say,  on  the 


1320 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION^  OF  VIRGINIA. 


committee.  All  the  others  are  very  distinguished  lawyers,  but  I  do  not  believe  any  ot 
them  ever  had  to  sit  on  the  bench  and  hear  lawyers  argue  an  old  chancery  case  that  had 
been  pending  in  the  courts  for  thirty  years,  like  I  have.  I  have  had  to  decide  cases  in 
which  the  record  was  so  big  that  I  had  to  get  a  darky  to  take  it  to  my  house. 

Now,  these  gentlemen  seem  to  think,  from  their  argument,  that  a  man  is  an  im- 
proved automobile  (laughter),  who  can  not  only  run  along  on  level  ground,  but  who 
can  climb  mountains  and  deliver  legal  opinions  while  he  is  doing  it.  They  do  not  leave 
any  room  whatsoever — not  a  particle — for  a  man  to  take  time  to  think.  He  has  to  go 
around  to  these  county  inns.  He  has  to  ruin  his  digestion,  eating  the  salt-risen  bread 
that  they  have  in  these  places  and  the  little  fat  bacon.  He  has  to  get  on  the  bench, 
and  he  has  to  do,  as  my  friend  from  Fauquier  says,  work  very  hard. 

He  opens  his  court,  and  when  he  looks  at  his  docket  he  will  find  a  whole  crowd  of 
cases  to  try  that  come  up  from  the  justice  of  the  peace — criminal  cases.  Then  he  will 
look  further  and  he  will  find  a  whole  crowd  of  cases  of  felonies,  murders,  and  what  not, 
because  they  are  prevalent  in  that  county,  which  have  been  brought  in  there  by  the 
grand  jury  on  indictment.  On  top  of  that  he  will  find  a  whole  crowd  of  suits  for  dam- 
ages, common  law  cases,  suits  for  money  on  bonds;  and  then,  if  it  is  anything  like  it  is 
in  the  counties  which  I  practice,  he  will  find  a  chancery  docket  about  half  a  mile  long. 

"Ah,"  but  they  say,  'you  can  grind  them  out  without  any  trouble.  You  can  jump 
from  a  police  case,  that  arose  before  a  magistrate,  and  decide  it,  to  one  of  these  chan- 
cery cases,  involving  the  very  highest  questions  of  chancery  law.  Find  distinctions; 
there  is  no  difficulty  about  that!  You  can  decide  all  those  cases  within  a  week,  and  then 
jump  over  the  mountains  to  another  court  and  proceed  with  the  same  process  without 
the  slightest  difficulty." 

Now,  sirs,  I  say  that  is  a  physical  impossibility,  and  it  is  an  intellectual  impossi- 
bility. And  these  gentlemen  have  not  considered  all  those  things.  They  talk  beauti- 
fully; they  theorize  about  what  is  the  use  of  a  dual  system  of  courts.  They  resort  to 
French  in  order  to  show  what  they  think  of  it.  One  of  them  has  told  me  a  number  of 
times  that  they  did  not  see  the  raison  d'etre,  I  believe  they  call  it.  That  thing  staggered 
me  at  first  (laughter),  because  I  did  not  know  what  it  meant,  but  he  says  there  is  no 
raison  d'etre  for  having  two  sets  of  courts.  (Laughter.) 

But,  sir,  if  you  are  going  to  have  but  one  set  of  courts,  please  give  us  enough  courts 
to  keep  us  from  killing  all  of  our  judges  in  the  Commonwealth.  I  submit  there  is  a 
reason  for  having  a  dual  system  of  courts.    There  are  a  great  many  reasons  for  it. 

Now,  the  Chairman  of  the  Committee  very  frankly  stated  on  yesterday,  and  I  ad- 
mire his  frankness  in  so  stating,  that  this  scheme  we  have  here  does  not  provide  for  any 
particular  number  of  courts  at  all.  I  should  have  concurred  in  this  report,  I  frankly 
admit,  if  it  had  stated  there  should  be  held  a  court  in  every  county  in  this  Common- 
wealth at  least  once  every  month.  But  they  absolutely  refused  to  do  that.  They  said 
some  of  the  counties  did  not  want  it.  God  knows  how  they  found  it  out.  They  have  had 
no  local  elections  on  those  questions  in  any  county  I  know  of.  Somebody  from  that 
county  may  have  said  so.  They  said  some  of  the  counties  did  not  want  it,  and  that  they 
did  not  need  it.  Now,  I  do  not  believe  in  that  sort  of  way  of  reasoning  it.  We  cannot 
find  out  what  the  people  of  Virginia  want  until  you  submit  it  to  them  in  a  proper  way 
and  let  them  vote  on  it.   But  I  am  running  off  the  track. 

I  say  I  should  have  voted  for  this  report  if  they  had  given  a  monthly  term  of  the 
court,  and  I  am  willing  now  to  accept  a  compromise  if  they  will  change  it  so  that  it  will 
give  my  people  and  the  other  people  in  Virginia  the  benefits  of  a  monthly  court.  Then  I 
will  yield  my  views  about  the  other  matter,  though  I  would  still  entertain  them.  But  I 
want  to  state  to  this  Convention  what  my  views  are  about  that. 

it  has  been  said  that  there  is  no  use  of  having  two  systems  of  courts.  I  think  there 
is  some  use  in  it.  In  the  first  place,  the  county  court  is  an  old  institution,  as  I  started 
out  by  saying,  and  the  people  are  used  to  it.  Gentlemen  say,  though,  that  it  has  proved 
very  imperfect  since  the  war;  that  we  ought  to  get  rid  of  it;  that  if  there  is  any  one 
thing  we  ought  to  get  rid  of  it  is  the  county  court.   Now,  is  it  the  county  court  that  we 
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are  objecting  lo  very  nrach?  Is  it  not  the  individual  instance  of  an  incompetent  or  cor- 
rupt county  judge  which  has  caused  all  this  talk?    Now,  is  not  that  true? 

Gentlemen,  I  know,  and  I  believe  every  other  member  of  this  Convention  knows,  that 
even  with  the  inadequate  salaries  paid  the  judges,  some  of  the  noblest  and  best  men  in 
this  Commonwealth  to-day  occupy  the  county  court  bench.  But  if  you  find  a  good  many 
people  there  who  are  not  satisfied,  that  is  used  as  an  argument  to  do  away  absolutely 
with  the  whole  system. 

I  do  not  like  to  mention  names,  I  do  not  like  to  go  into  any  details  of  it,  but  I  re- 
spectfully submit  that  if  any  one  can  find  a  higher  man  on  the  bench  than  Judge  John 
White,  of  Albemarle  county,  I  will  never  say  another  word  about  this  question.  He  is 
not  only  a  fair-minded,  incorruptible  judge,  learned  in  the  law,  as  the  Constitution  re- 
quires him  to  be,  but  a  man  who  has  spent  his  life  in  doing  good  to  the  county  of  Albe- 
marle. He  has  built  up  the  roads  of  that  county.  He  has  done  practical  good  to  it,  and 
he  has  the  love  and  respect  of  ever^'  man  in  the  community.  You  may  go  into  a  num- 
ber of  counties  of  this  State  and  you  will  find  the  same  thing. 

Now,  there  are  gentlemen  here  who  say — and,  of  course,  I  have  to  take  their  word 
for  it,  because  I  have  not  come  into  personal  contact  with  the  judges;  I  have  to  say  re- 
cently, because  once  I  did  come  into  contact  with  some  judges  with  whom  I  did  not  like 
to  come  into  contact  with.  But  here  recently  I  have  not  found  all  this  corruption  in 
connection  with  the  county  courts. 

Gentlemen  have  short  memories  and  get  things  mixed  up.  The  county  courts  got 
into  a  good  deal  of  disfavor  when  there  was  a  certain  movement  in  Virginia,  when  white 
men  got  divided.  I  have  heard  it  stated  that  the  white  men  in  Virginia  never  have 
divided  since  the  war;  that  v:e  all  hold  together  by  fear  of  another  race.  Once  we  did 
divide — I  am  not  going  to  criticise  it.  I  am  just  speaking  of  it  by  way  of  illustration.  A 
gi'eat  economical  question  came  up,  in  which  practically  the  lower  classes  combined  with 
the  negroes  against  the  better  classes  of  Virginia.  Everybody  knows  that;  and  when 
that  party  came  into  power,  unfortunately,  the  terms  of  a  number  of  the  county  judges 
and  circuit  judges  had  expired,  and  it  became  the  duty  of  that  party  to  place  upon  the 
bench  men  of  their  ovsm  persuasion. 

Now,  the  men  who  took  part  in  that  cause  have  said  as  an  excuse,  although  I  do  not 
think  it  justifies  the  thing,  that  they  put  the  best  men  on  the  bench  whom  they  could 
get.  They  say,  '"We  did  not  have  any  good  lawyers  in  the  Readjuster  party,"  and  that 
was  true.  They  had  mighty  few  decent  men  in  it.  I  do  think  that  our  profession  has 
kept  free  from  most  things  of  that  sort.  Now  they  put  those  men  on  the  bench,  and  the 
reputation  given  the  county  courts  has  largely  resulted  therefrom.  Take  the  case  where 
the  county  judge  of  Botetourt  was  called  on  to  preside  in  a  case  where  the  county  judge 
of  Franklin  county  was  indicted  for  playing  cards.  Gentlemen,  when  you  come  to  point- 
ing out  the  particular  man  who  is  so  bad,  I  do  not  think  most  county  judges  are  so  bad 
as  they  are  made  out.  Some  of  them  are  not  very  good  lawyers.  You  are  not  going  to 
get  a  very  high  lawyer  for  the  salary,  but  I  mean  as  far  as  honesty  goes.  Some  of  these 
county  judges  are  just  as  honest  as  any  of  us.  It  is  mighty  easy  to  say  a  whole  class  of 
people  are  dishonest,  but  it  is  not  true,  and  as  my  friend  from  Nottoway  (Mr.  Watson) 
said  the  other  day,  the  explanation  of  it  is  that  the  people  of  Virginia  are  fond  of  hold- 
ing office,  and  for  some  strange  reason  they  are  mighty  fond  of  being  called  '"judge."  I 
got  that  itch  upon  me  once,  and  I  have  been  regretting  it  ever  since.  (Laughter.)  I 
believe  most  of  them  are  pretty  honest  men.  I  do  not  believe  the  county  judges  are  so 
corrupt  as  they  are  made  out  to  be. 

They  say  they  are  at  the  head  of  a  political  ring,  I  think,  to  be  perfectly  candid,  that 
a  good  deal  of  gush  and  nonsense  has  been  indulged  in  about  politics  and  about  trying  to 
get  away  from  politics  in  this  Convention.  Vv'henever  you  hear  of  a  fellow  trying  to  get 
away  from  politics  it  means  that  he  is  trying  to  get  up  a  little  political  machine  of  his 
own.  (Laughter.)  He  wants  to  get  away  from  another  fellow's  politics.  That  is  just 
about  the  size  of  it.  That  depends  on  the  personnel  of  the  judge.  Every  man  in  this 
Convention  knows  that  every  county  judge  in  this  Commonwealth  is  not  running  a  politi- 
cal machine.    Some  of  them  do  it.  I  admit.    They  do  it  because  they  are  ambitious  men. 
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and  they  love  politics.  Some  of  them  have  very  little  to  do,  and  they  get  interested  in 
politics,  and  I  have  no  doubt  they  do  run  the  machine.  Some  of  them,  I  understand,  are 
past  masters  in  the  art  of  running  their  own  county. 

But  that  is  no  reason  for  condemning  the  monthly  court  system.  Let  me  admit,  for 
the  sake  of  argument,  that  the  county  court  judges  are  a  terrible  set  of  fellows,  and 
that  we  ought  to  get  them  out  of  politics,  as  if  you  ever  could  get  anything  out  of  politics 
in  the  State  of  Virginia.  The  idea  of  our  even  trying  to  get  these  people  out  of  politics, 
when  if  ever  a  body  was  assembled  on  the  face  of  God's  earth  where  politics  dominates, 
it  is  this  body.  Everybody  knows  that  it  is  useless  to  talk  a,bout  getting  it  out  of  politics. 

But  let  us  suppose  that  we  are  going  to  do  that.  It  is  said  that  the  county  judges 
have  been  practicing  law,  and  that  a  man  is  corrupted  on  the  bench  because  he  has  the 
right  to  practice  law. 

I  admit  that  a  man  ought  not,  if  he  can  help  it,  to  put  himself  in  a  position  where 
he  will  be  criticised  by  other  people.  I  believe  it  was  said,  in  classic  times,  that  Caesar's 
wife  must  be  above  suspicion — ^that  she  must  not  only  be  right,  but  there  must  be  no 
possibility  of  anybody  thinking  she  was  wrong.  It  is  mighty  hard,  in  this  workaday 
world  of  ours,  to  get  above  suspicion.  Whenever  a  lawyer  loses  a  case  he  is  mighty  apt 
to  suspect  the  judge  of  having  some  improper  motive  for  deciding  against  him.  (Laugh- 
ter.) And  when  he  takes  a  drink  in  the  nearest  bar-room  he  is  very  apt,  when  he  is  talk- 
ing to  his  client,  to  "cuss  the  judge  out  '  and  say,  "That  fallow  made  that  decision  be- 
cause he  has  a  case  over  here  somewhere  involving  the  same  point." 

I  do  not  believe  that  even  that  consideration  has  much  weight  with  most  of  the 
judges  here  in  this  State,  though  I  am  willing,  for  the  sake  of  argument,  to  admit  it.  I 
do  not  admit  it  to  be  a  fact,  though;  T  would  be  going  against  my  most  earnest  convic- 
tions if  I  did,  for  I  do  not  believe  that  men  are  governed  by  the  low  motives  that  have 
been  suggested  here  in  nearly  every  debate  we  have  had  in  this  Convention. 

Gentlemen,  if  we  should  listen  to  the  appeals  that  are  made  here  it  would  seem  as 
though  we  had  no  respect  for  ourselves  in  this  Convention.  It  would  seem  that  we  are 
afraid  of  the  Legislature,  we  are  afraid  of  the  Governor,  we  are  afraid  of  the  judges,  and 
we  are  afraid  of  everybody.  It  would  seem  that  we  were  afraid  to  have  any  government 
at  all,  for  fear  somebody  will  go  wrong.  We  must  take  the  chances  in  that  respect. 
Whenever  you  say  you  are  not  able  to  pay  judges  (though  you  are  able  to  do  it),  when 
you  throw  money  away  on  everything  else  and  do  not  pay  the  judges  what  they  ought 
to  be  paid,  then  I  say  it  is  wrong  not  to  let  these  men  eke  out  a  living  in  this  way,  for  I 
know  I  have  friends  on  the  bench  who  are  not  influenced  one  particle  by  any  outside 
business  that  they  have. 

But  grant  now  that  they  are  so  influenced.  I  say  that  this  committee  has  reported 
against  that  proposition;  and  what  is  there  left  to  say  against  these  county  judges,  if 
you  adopt  the  report  of  this  committee? 

They  say  there  is  not  any  use  in  having  these  county  judges.  They  tie  them  down 
so  that  they  can  only  act  as  commissioners  in  chancery.  Now,  most  courts  have  three 
or  four  commissioners,  and  the  county  judge  will  have  to  scramble  with  the  others. 
Everybody  knows  that  except  in  some  large  cities  a  man  does  not  make  enough  to  buy 
his  salt  by  being  a  comimissioner  in  chancery. 

We  will  let  them  be  commissioners  in  chancery,  but  we  will  not  let  them  practice 
law.  They  say  that  we  ought  to  get  rid  of  them  because  we  are  not  paying  them  enough. 
That  is  the  argument,  if  you  reduce  it  right  down  to  a  nutshell.  The  whole  reason  for 
getting  rid  of  these  county  judges  is  that  w^e  cannot  afford  to  pay  them  enough.  And 
yet  if  we  adopt  this  new  system  in  the  place  of  the  present  one  we  will  save  only  $16,000 
a  year,  in  round  num^bers! 

Now,  let  us  see  if  we  cannot  accomplish  the  same  result  in  another  way.  Can  we 
not,  by  raising  the  salaries  of  some  of  these  county  judges,  keep  them  from"  practicing 
law  and  at  the  same  time  give  them  a  chance  to  make  a  decent  living  for  their  families 
and  be  above  even  suspicion? 

These  courts  serve  a  useful  purpose.  Let  us  see  what  they  have  to  do.  The  vast 
mass  of  the  criminal  business  of^this  Commonwealth  is  transacted  in  those  courts.  I 
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tMnk  the  gentlemen  who  live  in  Eastern  Virginia  do  not  realize  how  much  criminal  busi- 
ness we  have.  I  do  not  meair  to  say  that  our  people  are  worse  than  the  people  here,  but 
everybody  knows  that  certain  kinds  of  crimes  always  exist  more  on  the  borderland  of 
civilization  than  thej'  do  in  the  older  part.  Take  the  history  of  this  country;  take  the 
advancing  civilization  from  the  east  toward  the  west,  and  you  will  find  that  there  is  al- 
ways a  borderland  where  certain  kinds  of  crimes  are  more  frequently  committed  than  in 
a  more  peaceful  and  settled  land.  I  do  not  believe  it  is  true,  and  I  am  not  going  to  say 
so,  that  our  people  steal  as  much  as  they  do  in  other  places,  perhaps,  but  they  do  get 
into  fights  out  there,  and  they  are  not  afraid  to  fight,  and  they  sometimes  kill  each  other 
or  hurt  each  other  very  badly.  \\'e  have  a  tremendous  amount  of  that  sort  of  criminal 
business  in  my  own  county,  and  I  believe  that  the  same  is  true  of  all  those  counties  out 
there. 

I  am  not  as  familiar  with  the  matter  as  some  of  these  gentlemen  are,  but  in  every 
court  there  is  more  or  less  of  that  kind  of  business  to  be  transacted,  and  you  cannot; 
judge  merely  by  the  year  190';'.  You  cannot  judge,  either,  by  the  number  of  cases  you  see 
put  down  on  the  docket.  I  think  my  friend  from  Pulaski  (Air.  Wysor)  will  admit  that 
they  freqtiently  have  cases  in  the  counties  with  which  he  is  familiar,  murder  cases  or 
something  like  that,  which  last  for  a  week  or  perhaps  ten  days.  I  do  not  mean  to  say 
ihat  they  occur  often,  but  when  they  do  occur  they  take  that  length  of  time  to  try. 

We  are  continually  having  such  cases  in  my  own  county.  If  you  will  look  at  the 
returns  in  Roanoke  county  you  will  see  that  the  number  of  felonies  there  in  the  year 
1900  was  thirty.  Now,  those  gentlemen  say:  "•'You  can  try  those  cases  without  any 
trouble  at  all."  W^hy,  sir,  one  murder  case  may  take  three  weeks  to  try.  They  are 
guessing  at  this  thing;  they  are  going  entirely  by  the  number  of  cases,  disregarding  the 
number  of  days  the  clerks  say  the  courts  sit,  and  guessing  at  how  long  these  cases  will 
take  on  an  average. 

Those  courts  also  subserve  the  purpose  of  relieving  the  civil  courts  of  criminal  busi- 
ness. These  gentlemen  in  this  city  have  a  different  system  of  courts;  they  have  practi- 
cally a  criminal  court  here  in  Richmond  and  in  Norfolk;  and  they  would  not  have  that 
court  done  away  with  for  anything  in  the  world,  because  they  do  not  want  it  mixed  up 
with  the  civil  court. 

I  say  that  these  courts  serve  a  useful  purpose  in  attending  to  that  criminal  business; 
and  you  cannot  tell  how  long  that  criminal  business  is  going  to  last.  Then  they  have  all 
this  civil  business  that  the  gentlemen  forget  about.  T^Tiy,  gentlemen,  the  country  out 
there  is  developing,  and  I  thank  God  that  it  is.  It  is  not  as  dead  as  some  other  portions 
of  poor  old  Virginia  are.  There  are  a  great  manj-  counties  in  the  State  where  I  admit 
that  things  are  more  or  less  dead.  But  you  must  remember,  gentlemen,  that  we  are 
making  a  Constitution  for  the  future,  and  I  cannot  help  believing  that  even  the  waste 
places  in  Virginia  will  some  day  improve  and  the  condition  of  things  will  change. 

But  you  are  coming  into  our  country,  which  is  rapidly  developing,  and  saying  that 
one  circuit  judge  can  attend  to  all  the  felony  cases,  the  misdemeanor  cases  on  api>eal, 
the  chancery  business,  and  the  circuit  court  business,  where  before  I  believe  there  were 
two  circuit  judges  and  four  or  five  county  judges.  Look  at  the  sum  total  of  the  reduc- 
tion that  is  proposed.  It  is  an  absurdity,  to  my  mind,  on  its  face.  Here  are  eighty-seven 
county  judges  and  seventeen  circtiit  court  judges,  not  counting  city  judges,  and  yet  we 
propose  to  cut  down  the  number  of  those  judges  from  104  to  24. 

Gentlemen,  is  not  that  enough  to  make  you  pause?  Is  it  possible  that  we  have  had 
104  judges  here  in  A'irginia  all  this  time,  and  yet  24  men  can  satisfactorily  do  their  work? 
Am  I  not  right  in  saying  that  the  burden  of  proof  is  upon  these  gentlemen  and  not  upon 
r.ie  to  show  that  that  is  the  case? 

Let  us  look  a  little  further  at  the  matter  of  criminal  business.  I  do  not  want  to 
wean.'  this  Committee,  but  I  am  deeply  interested  in  this  question.  I  consider  it  far 
more  important,  and  I  do  not  hesitate  to  say  so,  than  the  suffrage  question.  You  talk 
about  that  until  it  has  become  tiresome;  but  here  is  something  practical.  The  adminis- 
tration of  justice  is  something  upon  which  our  lives  and.  our  liberties  and  our  property 
depends,  and  its  administration  is  what  we  need. 
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That  is  the  point  to  which  I  wish  to  call  the  attention  of  the  committee.  It  is  not 
simply  a  question  of  the  amount  of  work  a  man  does.  If  gentlemen  can  get  it  so  ar- 
ranged that  a  judge  can  work  all  the  year  around  except  the  month  of  August  it  appa- 
rently makes  no  difference  where  he  is  working  or  how  unsatisfactorily  he  is  working; 
they  have  accomplished  all  that  they  want. 

In  the  county  of  Lunenburg,  for  instance  (although  I  do  not  know  that  such  is  the 
case),  there  was  probably  only  one  felony  or  two  misdemeanors,  or  something  like  that, 
last  year.  Ordinarily  there  is  no  necessity  for  having  a  county  court  for  that  county. 
They  do  not  have  enough  felonies  there.  But  I  say,  gentlemen,  that  to-morrow  some 
man  may  be  found  dead  in  the  road  in  one  of  those  counties,  under  such  nxysterious  cir- 
cumstances that  the  only  way  you  can  bring  the  criminal  to  justice  will  be  by  a  long 
chain  of  circumstantial  evidence.  As  soon  as  they  get  that  evidence  and  that  man  is 
indicted,  ought  not  swift  justice  to  be  meted  out  to  him?  Ought  we  to  go  on  what  is 
probable?  Ought  we  not  to  have  enough  courts  in  this  Commonwealth  to  take  care  of 
the  possible  business  that  will  come  into  them?  That  is  the  gist  of  my  whole  argument 
here — that  it  is  not  so  much  a  question  of  whether  a  certain  amount  of  business  is  trans- 
acted during  the  course  of  the  year  or  not.  The  judge  may,  after  having  climbed  all 
the  mountains  and  gone  all  around,  get  back  and  try  that  criminal.  I  say  we  ought  to 
have  some  man  there  to  try  him  as  soon  as  that  crime  is  committed,  or  as  soon  as  prac- 
ticable thereafter. 

Now,  the  chairman  of  the  committee  having  this  matter  in  charge  has  admitted 
that  this  system  does  not  provide  for  monthly  terms  of  the  court.  He  said  it  would  give 
every  county  in  the  State  a  bi-monthly  term.  I  respectfully  have  to  differ  with  the  gen- 
tleman about  that.    I  do  not  believe  it.    It  is  a  mere  expression  of  opinion. 

There  is  nothing  in  this  report  that  shows  that  any  county  in  the  State  will  get  a 
'bi-monthly  term  under  this  system.  It  is  true  that  they  leave  the  question  to  the  Legis- 
lature; but  the  Legislature  will  have  to  cut  its  cloth  to  fit  the  body  it  is  going  to  put  it 
on.  When  a  judge  has  a  certain  amount  of  work  to  do,  neither  the  Legislature  nor  any- 
body else  can  get  him  to  come  to  a  county  once  in  every  two  months  when  he  has  not 
time  to  go  there;  and  there  Ts  no  provision  in  this  proposed  amendment  which  fixes  any 
term. 

I  believe  if  the  gentlemen  of  this  committee — I  will  not  bore  them  by  going  into 
details— will  look  at  this  proposed  system,  they  will  find  that  the  average  number  of 
terms  they  will  have  under  it  will  not  exceed  four  a  year,  and  there  will  even  be  as 
few  as  three  terms  in  some  of  them. 

I  have  here  a  plan  somewhat  different  from  what  was  finally  adopted,  gotten  up, 
not  by  members  of  the  committee,  but  by  other  gentlemen,  which  contemplated  only 
three  terms  a  year  in  some  of  the  counties. 

Take,  for  instance,  my  own  circuit,  if  this  thing  is  adopted:  There  is  a  circuit  in 
which  the  present  circuit  judge  lives  away  down  at  Bedford  City.  They  have  put  Bed- 
ford, Roanoke  county,  Roanoke  city  and  Floyd  in  that  circuit.  Suppose  a  man  kills 
another  man  over  at  Floyd  Courthouse.  He  may  do  it  under  the  most  just  provocation 
in  the  world,  but  it  is  a  murder  case,  primu  facie.  Unless  that  man  has  plenty  of  money 
to  enable  him  to  ride  twenty-two  miles  over  the  mountains,  take  the  Norfolk  &  Western 
train,  and  ride  down  to  Bedford  City,  he  cannot  apply  for  bail  to  the  circuit  judge  until 
the  circuit  judge  chooses  to  come  up  into  Floyd,  or  wherever  his  term  is. 

If  we  are  going  to  have  courts  here  in  Virginia,  we  ought  to  bring  justice  near  to  the 
home  of  every  man.  It  would  be  a  political  crime  and  blunder  to  have  any  system  of 
courts  that  would  require  a  man  who  had  a  bailable  case  to  lie  in  a  dirty  jail  for  three 
months  because  he  did  not  have  the  money  to  reach  the  circuit  judge. 

That  is  a  grave  question,  gentlemen.  These  judges  do  not  simply  have  to  sit  on  the 
bench;  they  do  not  simply  have  to  try  cases.  They  have  all  kinds  of  grave  duties  to  per- 
form. The  gentleman  who  live  in  these  counties  know  more  about  it  than  I  do.  They 
not  only  have  to  try  these  civil  cases  and  hear  applications  for  bail,  but,  as  I  understand 
it,  they  have  a  great  deal  to  do  with  the  Board  of  Supervisors.  They  have  to  do  all 
kinds  of  things  connected  with  the  county.    The  Board  of  Supervisors  and  the  county 
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courts  Ixave  not  yet  been  separated,  except  in  a  few  counties.  They  have  to  attend  to  the 
matter  of  the  opening  of  new  roads,  the  changing  of  roads  already  opened,  and  various 
matters  of  that  sort;  and  I  say  that  when  you  come  to  consider  the  large  body  of  work 
they  have  to  do,  it  is  useless  to  say  to  me  that  twenty-four  judges  can  attend  to  the  pres- 
ent Circuit  Court  business,  and  also  to  the  business  of  the  eighty-seven  other  judges 
throughout  this  Commonwealth. 

Take  the  circuit  of  my  friend  from  Norfolk  county  (Mr.  Portlock)  for  example. 

Mr.  Portlock:    I  have  just  sent  you  a  memorandum  on  that  subject. 

Mr.  Robertson:  I  am  glad  you  have,  because  of  course  I  am  not  as  familiar  with 
that  matter  as  you  are. 

My  friend  from  Norfolk  (Mr.  Portlock)  gives  me  this  memorandum: 

There  were  set  for  trial  in  the  Norfolk  County  Court  for  the  month  of  November, 
1901,  six  felonies  and  seventeen  misdemeanors.  There  were  a  large  number  of  condem- 
nation proceedings  for  works  of  internal  improvement.  There  were  a  large  number  of 
road  cases,  and  there  were  from  one  hundred  to  one  hundred  and  twenty-five  prisoners 
in  the  jail  every  month. 

That  gives  you  some  idea  of  the  situation  there.  In  that  county,  in  my  opinion,  it 
is  absolutely  impossible  for  a  circuit  judge  to  attend  to  his  present  business  and  also 
to  that  of  the  judge  of  the  county  court.  If  you  are  going  to  have  the  circuit  judges 
for  the  unit  system,  you  ought  to  have  two  of  them  for  that  county  alone;  because  that 
county  is  increasing  rapidly  in  population  every  year,  and  they  have  down  there  a  situa- 
tion similar  to  that  which  exists  with  us.  We  are  going  ahead.  We  do  not  take  the 
gloomy  view  of  things  that  some  of  these  gentlemen  do.  All  around  Norfolk  there  is 
the  hum  of  industry.  New  people  are  coming  in  there.  They  are  opening  up  roads  and 
everything  is  going  ahead,  and  the  population  is  increasing.  I  say,  taking  that  case 
alone,  that,  in  my  opinion,  it  would  be  an  impossibility  for  one  judge  to  attend  to  the 
circuit  business  as  well  as  the  other  business  of  that  one  county. 

"But,"  they  say,  "all  of  this  talk  is  a  very  good  argument  for  one  system  of  courts." 
Now,  I  know  I  have  bored  the  committee,  and  I  am  sorry  I  have  talked  so  long,  but  I  do 
feel  a  deep  interest  in  this  matter.  I  have  apparently  never  made  any  impression  at  all 
about  it  upon  the  committee,  but  there  was  one  of  the  gentlemen  on  the  committee  who 
expressed  some  surprise  yesterday  that  I  was  taking  the  position  I  was.  He  said  he 
thought  I  was  with  him.  I  have  no  doubt  I  have  made  forty  speeches  on  the  subject, 
and  he  had  only  heard  one  of  them,  and  yet  he  was  a  regular  attendant  at  the  meetings 
of  the  committee!  I  hope  there  is  somebody  here  who  will  listen  to  a  man  when  he 
addresses  the  Convention  on  the  theory  that  even  out  of  the  mouths  of  babes  and  suck- 
lings you  may  learn  something.  You  may  get  some  kind  of  milk,  even  though  it  be 
skim-milk. 

Now,  my  reasons  for  that  are  briefly  these,  and  I  am  not  going  to  talk  much  longer. 
I  do,  however,  believe,  in  a  dual  system  of  courts.  I  do  think  that  men  have  different 
kinds  of  minds,  and  I  do  not  believe  in  jumbling  so  many  things  up  together.  Now,  I 
have  no  fixed  plan  here.  What  I  waft  to  do  is  to  refer  this  section  back  to  the  com- 
mittee on  that  general  proposition.  I  believe  that  a  number  of  the  countries  of  this 
State  ought  to  remain  as  they  are,  with  one  judge.  There  are  others  that  ought  to  be 
grouped.  Section  13  of  the  present  Constitution  provides  that  "counties  containing  less 
than  eight  thousand  inhabitants  shall  be  attached  to  adjoining  counties." 

I  want  that  provision  modified.  Leave  it  in  the  discretion  of  the  Legislature.  At- 
tach a  number  of  counties  to  each  other,  but  never  fix  it  so  that  you  will  not  have  a 
monthly  term  of  the  court.  If  you  can  fix  it  so  that  you  can  have  a  monthly  term  of 
court,  then  do  that.  Keep  these  county  judges.  Where  there  is  a  small  county  that  does 
not  need  the  entire  time  of  a  judge,  attach  it  to  another.  Attach  it  to  three  others,  if 
necessary,  but  retain  a  judge  who  will  hold  court  there  every  month. 

Then  my  plan  is  not  to  do  away  with  these  circuit  courts.  I  do  not  believe  in  that. 
I  think  we  can  dispense  with  all  these  theories;  I  do  not  believe  in  dealing  so  theoretically 
with  practical  questions.  The  gentlemen  say,  "Why,  what  in  the  world  is  the  use  of 
that?"  If  we  could  for  a  moment  imagine  that  we  were  the  men  of  1776 — and  it  would 
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require  an  awful  stretch  of  the  imagination — if  we  were  making  a  new  constitution, 
and  were  like  the  French  people  during  the  Revolution,  where  Abbe  Sieyes,  of  whom 
Carlyle  makes  fun,  came  in  every  morning  with  a  new  constitution  in  his  pocket,  based 
on  an  entirely  different  theory  from  the  one  he  had  the  day  before,  then  all  this  theory 
might  do.  But  we  have  already  in  existence  a  system  of  courts  with  which  the  people 
of  Virginia  have  become  familiar,  I  say,  let  us  keep  those  circuit  courts,  because  the 
people  of  the  State  are  used  to  them,  and  know  how  to  practice  in  them.  They  have 
suited  us,  and  everybody  knows  they  have.  As  I  started  to  say,  we  simply  wanted  men 
of  different  caliber  in  those  courts. 

Now,  I  do  not  wish  to  be  personal,  but,  like  some  of  these  other  gentlemen,  I  have 
to  speak  to  some  extent  from  my  own  experience.  I  am  breaking  my  own  rule,  perhaps, 
in  doing  it,  but  I  simply  wish  to  illustrate. 

I  know,  from  my  personal  experience  as  judge  of  a  corporation  court  having  exactly 
the  same  jurisdiction  that  these  courts  are  going  to  have,  if  they  are  carried  through, 
that  it  is  one  of  the  greatest  possible  strains  and  trials  on  a  man's  mind  to  be  continually 
lugged  from  one  class  of  business  to  the  other,  I  do  not  believe  there  is  a  judge  in  this 
State  who  has  had  any  experience  on  the  criminal  bench  who  does  not  know  that  it  re- 
quires an  entirely  different  order  of  talent  from  that  required  of  the  men  who  occupy 
the  position  of  chancellor,  for  example. 

I  do  not  propose  any  plan  as  to  the  jurisdiction  of  these  courts.  I  say  that  we  ought 
to  have  them  divided.  We  ought  to  have  civil  business  kept  as  far  away  as  possible 
from  the  criminal  business.  The  criminal  business  ought  to  be  dispatched  quickly. 
There  ought  to  be  a  term  every  month  in  the  various  counties  to  be  a  sort  of  court  of 
jail  delivery,  which  can  get  rid  of  the  prisoners  in  the  jail.  We  ought  to  have  a  great 
civil  court,  in  which  controversies  regarding  money  and  chancery  causes,  involving  the 
construction  of  wills  and  the  settlement  of  estates  can  be  heard. 

At  the  same  time,  however,  I  think  that  the  county  courts  ought  to  have  a  very  much 
enlarged  civil  jurisdiction  of  a  common-law  nature.  One  of  the  greatest  drawbacks  to 
our  progress  in  this  State — and  I  believe  every  man  on  this  floor  knows  it;  I  know  that 
I  know  it  from  the  correspondence  I  have  had  with  men  outside— is  the  delay  in  collect- 
ing debts.  Now,  I  am  in  favor  of  giving  the  county  courts  common-law  jurisdiction  for 
the  purpose  of  getting  judgment  on  claims  for  money.  They  ought  to  be  able  to  give  a 
judgment  every  month.  I  do  not  believe  in  these  quarterly  terms  of  the  county  courts. 
When  a  man  owes  another  man  money,  he  ought  to  be  made  to  pay  it  as  quickly  as  pos- 
sible. If  we  want  to  have  credit  here  in  Virginia  for  our  merchants  and  people  who  have 
to  ask  for  credit,  they  should  be  able  to  say  to  the  man  at  the  North  who  is  to  extend  his 
credit,  "If  1  do  not  pay  you,  the  county  courts  are  open,  and  you  can  get  a  judgment 
there  for  any  amount."  I  would  not  even  restrict  the  amount  in  cases  of  that  kind,  in- 
volving the  claims  for  money.  I  believe  that  such  a  course  would  very  largely  increase 
the  credit  of  Virginia,  which  is  practically  increasing  the  capital  of  Virginia.  At  the 
same  time,  however,  I  do  not  believe  we  ought  in  this  Constitution  to  tie  the  hands  of  the 
Legislature.    The  old  constitutions  have  never  done  that. 

A  gentleman  asked  me  what  my  plan  was.  I  think  some  of  my  friends  deserted  me 
In  an  emergency.  I  had  to  go  home.  I  do  not  mean  to  be  giving  away  a  secret,  but  I 
went  home  thinking  I  was  pretty  solid  with  the  committee.  I  thought  there  were  six 
men  who  would  stand  by  me,  and  when  I  came  back  I  found  I  was  by  myself,  and  I  found 
out  that  the  reason  was  that  everybody  wanted  to  put  some  particular  plan  into  the 
Constitution. 

Now,  I  do  not  want  to  do  that.  I  do^  not  want  to  say  exactly  what  the  jurisdiction 
of  these  inferior  courts  shall  be.  I  think  we  ought  to  leave  that  to  the  Legislature,  as 
our  fathers  did.  We  have  been  twitted  by  some  of  the  gentlemen  on  this  floor  who 
seem  to  be  so  very  solicitous  about  biennial  sessions  of  the  Legislature,  and  who  seem 
to  think  that  any  m,an  who  does  not  agree  with  them  in  that  respect  has  almost  gone 
crazy  They  say:  "You  say  in  one  breath  that  you  want  to  give  the  Legislature  power, 
and  yet  you  are  taking  away  power  from  the  Legislature,  because  you  do  not  want  it  to 
meet  oftener  than  once  in  four  years." 
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I  simply  bring  that  matter  in  here  to  answer  a  possible  argument  that  may  be  made 
along  that  line.  I  say  that  is  not  a  valid  argument,  because,  sirs,  the  time  when  the 
Legislature  meets  and  the  power  that  it  has  are  two  entirely  different  things. 

The  reason  advanced  in  favor  of  quadrennial  sessions  by  the  gentleman  who  advo- 
cated them  was  that  the  Legislature  wotild  have  a  longer  interval  between  its  meetings. 
But  the  gentleman  who  voted  against  that  clause  agreed  vv^th  us  that  the  Legislature 
ought  to  be  restricted  about  special  legislation.  They  did  not  vote  against  that.  It  was 
not  a  question  of  power;  it  was  simply  a  question  of  the  reasonable  exercise  of  that 
power.  The  ground  on  which  we  based  our  argtiment  was  that  the  people  ought  to  have 
enough  time  between  legislatures  to  reflect  on  the  laws  they  have  passed  and  to  see 
their  practical  application  before  they  meet  together  and  do,  as  human  nature  will  do — 
undertake  to  tinker  with  them  and  change  them. 

That  is  all  the  difference  between  us.  Btit  as  for  stripping  the  Legislature  i which 
is  the  representative  of  the  people")  of  any  power.  I  deny  that  I  for  one  have  ever  advo- 
cated any  such  proposition.  On  the  contrary,  whenever  I  have  opened  my  motith  in  this 
Convention,  I  have  stood  up  for  the  great  principle  that  the  Legislature  ought  to  make 
the  laws  of  this  land. 

If  we  want  to  abolish  the  Legislature,  if  we  want  to  have  these  matters  entrusted 
to  bureaus  and  boards  and  bodies  of  that  kind,  then  I  say  that  we  ought  to  bring  in  a 
report  here  saying:  '"We  will  have  no  more  Legislature  at  all."  Btit  becatise  it  only 
meets  every  four  years,  will  that  keep  it  from  exercising  that  supreme  power  which  it 
has,  except  so  far  as  it  is  limited  by  this  Constittition  and  by  the  Constittition  of  the 
United  States? 

Now,  in  this  matter  of  courts,  I  might  go  before  the  Legislative  Committee  and 
advocate  some  particular  scheme  abotit  the  division  of  jtirisdiction,  abotit  which  my 
friend  from  Charlotte  (Mr.  Eggleston)  might  differ  with  me.  But  I  would  be  vrilling  to 
have  the  Legislature  do  whatever  it  thought  was  best  about  the  jurisdiction  of  those 
courts — to  divide  it  out,  to  give  us  these  two  courts,  to  give  us  the  monthly  terms — to 
let  the  Constitution  provide  the  machinery,  and  then  let  the  Legislature  divide  the  juris- 
diction out  in  the  way  that  will  be  best  for  the  Commonwealth. 

If  it  turned  out  that  a  particular  plan  which  was  adopted  did  not  work  well,  the 
Legislature,  in  another  four  years,  could  amend  it:  and  it  would  be  better  for  it  to  wait 
another  four  years  before  it  did  amend  it,  because  it  would  take  about  fotir  years  to  find 
out  how  it  worked. 

I  have  no  definite  scheme.  These  gentlemen  may  twit  me  with  attacking  a  scheme 
for  which  I  have  no  substitute,  but  the  reason  I  have  not  any  substitute  for  it  is  that  I 
radically  differ  with  them  on  the  principles  on  which  they  act.  Some  of  the  members 
of  this  Convention — and  I  have  the  very  highest  regard  for  them,  for  I  know  that  they 
are  men  of  more  experience  and  thought  than  I  am,  and  yet  I  have  to  trust  my  own 
judgment — believe  in  tying  down  everything  by  putting  it  in  this  Constitution. 

I  do  not  believe  the  gentleman  who  differs  with  me  to  some  extent  on  another  ques- 
tion does  occupy  that  attitude;  and  I  refer  to  the  gentleman  from  Petersburg  (Mr. 
Cameron).  There  are  members  of  this  Committee  who  think  we  ought  to  get  up  a 
scheme  for  anything  that  they  want  and  put  it  in  this  Constitution.  Now,  my  attittide 
is  that  we  should  do  as  the  Constitutional  Convention  of  1S51  did — provide  for  both  cir- 
cuit and  county  courts,  change  this  clatise  in  reference  to  having  one  judge  for  each 
county,  so  that  they  can  have  districts,  provide  that  those  districts  shall  not  be  so  large 
as  to  prevent  having  a  monthly  term  of  the  court,  and  then  leave  it  to  the  next  session 
of  the  Legislature  to  say  what  jurisdiction  it  will  give  to  it. 

I  have  undertaken  to  indicate  what  sort  of  jurisdiction  I  would  like  to  have  the 
Legislature  give  it.  But  it  does  seem  to  me  that  we  ought  not  to  give  tip  our  county 
courts,  the  courts  which  have  become  a  part  and  parcel  of  the  life  of  our  people,  which, 
have  existed  here  for  250  years,  which  enter  into  the  social  and  business  life  of  the 
people,  which  have  done  good  in  the  past  and  which  can  do  good  in  the  future,  if  the 
proper  men  are  put  upon  their  benches. 

I  have  omitted  one  thing.    I  have  talked  in  a  rather  rambling  way,  btit  I  want  to 
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say  that  under  the  plan  I  propose,  which  will  be  just  about  as  cheap  as  this,  twelve  cir- 
cuit judges  in  the  State  can  do  the  circuit  court  business  where  they  try  these  big 
damage  suits  and  cases  like  that.  You  could  get  county  judges  for,  say,  fifteen  or  six- 
teen hundred  dollars  a  year  who  could  do  the  other  business.  And  if  you  will  add  that 
up  you  will  find  that  there  is  very  little  difference  between  my  views  and  the  views  of 
this  Committee  as  far  as  expense  is  concerned.  But  I  do  urge  upon  this  Convention, 
whatever  view  you  take  of  this  matter,  that  you  let  the  question  of  expense  be  the  last 
one  to  be  considered.  We  must  do  justice  between  our  people.  It  is  the  duty  of  this 
Commonwealth  to  see  that  justice  is  done  between  man  and  man;  and  however  much  it 
may  cost  us,  however  low  the  wretch  may  be  who  lies  in  jail  awaiting  trial,  there  ought 
to  be  a  court  ready  to  try  him.  When  we  consider  that  aspect  of  this  judiciary  system 
I  say  we  should  let  the  question  of  dollars  and  cents  go  to  the  dogs;  because^  gentle- 
men, there  is  something  higher  than  money,  and  that  is  human  life  and  human  liberty. 
(Applause.) 

Mr.  Withers:  I  feel,  Mr.  Chairman,  that  it  is  not  in  bad  taste  nor  is  it  improper  for 
me  to  state  what  is  an  actual  fact — that  in  attempting  to  follow  the  gentleman  from 
Roanoke  city  (Mr.  Robertson)  I  do  so  with  a  great  deal  of  fear,  doubt  and  hesitation. 
Without  desiring  to  compliment  a  gentleman  with  whom  I  so  radically  differ  on  the 
question  of  the  judiciary  system  of  Virginia,  but  for  whom  I  have  the  profoundest  per- 
sonal respect,  for  whose  mental  and  intellectual  equipment  and  ability  as  well  as 
legal  learning  and  experience,  I  have  the  highest  regard,  it  is  but  natural  that  in  at- 
tempting, so  poorly  as  I  may,  to  reply  to  what  he  has>  had  to  say,  I  should  feel  hesitancy, 
doubt  and  ditRdence.  That  is  the  case  not  only  for  the  reasons  assigned,  but  for  th& 
fact  that,  like  him,  I  was  taken  somewhat  by  surprise  when  this  report  was  taken  up  for 
consideration.  That,  I  recognize,  is  no  excuse,  because,  being  a  member  of  that  com- 
mittee, I  should  have  been  prepared  to  submit  what  remarks  I  intended  to  submit  at  any 
time  the  committee's  report  might  have  been  taken  up  for  consideration  in  the  Commit 
tee  of  the  Whole.  But,  like  human  beings  in  most  things,  other  matters  have  engrossed 
my  attention,  and  while  I  had  general  and  indefinite  ideas,  I  was  unwilling  to  submit 
them  in  that  form  to  the  Committee  of  the  Whole  when  this  question  should  be  up  for 
its  consideration.  Being  taken  by  surprise,  therefore,  I  am  afraid  that  I  shall  not  be 
very  satisfactory  in  my  presentation  of  the  views  that  I  hold  with  reference  to  the  Vir- 
ginia judiciary  system,  nor  shall  I  be  very  satisfactory  to  those  who  think  with  me; 
nor  shall  I  be  satisfactory  in  attempting  to  sustain,  as  best  I  can,  the  suggestions  con- 
tained in  the  committee's  report. 

Mr.  Chairman,  I  do  not  believe  that  anybody,  recognizes  more  fully  than  I  the  im- 
portance of  a  wise  and  efficient  judiciary  system.  I  yield  to  no  man  in  my  belief  that 
the  importance  of  the  position  of  the  judge  of  law  and  of  equity  who  passes  upon  the 
rights  of  liberty  and  of  life  and  of  property  between  man  and  man,  who  in  these  modem 
times  passes  upon  the  rights  as  between  man  on  one  side  and  immense  corporations 
on  the  other,  cannot  be  magnified  or  over-estimated.  I  do  not  believe  anybody  recog- 
nizes more  fully  than  I  that  the  first  consideration  governing  this  Convention  in  fram- 
ing a  judiciary  system  for  Virginia  should  be  efficiency.  I  believe  that  I  can  say  with 
equal  truth  that  no  man  upon  the  Judiciary  Committee  and  no'  man  upon  the  floor  of 
this  Committee  of  the  Whole  or  upon  the  floor  of  this  Convention  will  subordinate  more 
cheerfully  and  more  willingly  than  I  the  economy  of  this  system  of  its  efficiency. 

I  recognize,  too,  Mir.  Chairman,  the  fact  that  there  are  many  traditions  that  make 
Virginia  cling  to  what  is  known  as  the  county  court.  I  recognize  that  in  its  age  and 
antiquity  it  is  colonial;  that  in  the  days  of  slavery,  when  the  country  gentlemen  com- 
posed the  court  of  justices,  it  was  esteemed  most  highly,  and  that  its  decisions  were  less 
frequently  reversed  than  were  those  of  the  circuit  courts  themselves.  I  recognize  the 
fact,  Mr.  Chairman,  that  pride  in  the  history  and  traditions  of  a  State  should  make  that 
State's  sons  cling  to  her  memories  and  cling  to  her  history.  And  I  recognize  the  fact 
that  what  is  so  of  the  citizens  of  all  other  States  is  peculiarly  so  of  the  sons  of  Virginia. 
For  I  know,  from  personal  observation  and  personal  experience^  that  wherever  you  may 
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go,  in  any  State  that  lies  south  of  Mason  and  Dixon's  line,  the  name  of  Virginia  is  held 
in  awe  and  reverence  and  respect.  Men  turn  to  her  past  and  to  her  history  and  to  her 
traditions  for  inspiration  to  high  effort  and  great  endeavor.  Around  her  and  her  history, 
around  her  traditions,  around  the  deeds  of  her  sons  and  the  achievements  of  her  great 
men,  cluster  all  the  progress,  all  the  advancement,  and  most  of  the  patriotism  of  these 
United  States.  Xo  man  recognizes  more  fully  than  I  that  to  shatter  one  of  her  tradi- 
tions is  to  shatter  something  dear  to  the  hearts  of  her  people;  that  the  very  nature  of 
the  State  and  of  its  people  makes  them  hesitate  long  before  they  are  willing  to  consent 
to  a  change  in  any  system  that  has  so  long  held  its  vogue  among  them. 

My  friend  from  Roanoke  city  (Mr.  Robertson)  says  that  he  thinks  I  have  dealt  with 
cold  facts  and  figures  so  long  that  possibly  I  have  had  squeezed  from  me  some  of  the 
sentiment  and  warmth  of  feeling  that  otherwise  would  have  characterized  me.  I  want 
to  say  to  him  that  the  facts  of  my  life  have,  in  the  main,  been  hard  and  cold;  that  I 
know  what  it  is  to  contest  with  the  world  in  order  to  have  the  privilege  of  obtaining  a 
foothold  and  a  living  there;  that  I  am  sprung  from  the  people  themselves;  that  the  his- 
tory of  my  ancestors  would  be  "the  short  and  simple  annals  of  the  poor;"  that  they  are 
people  who  have  followed  the  plow  and  earned  their  living  amid  the  corn-rows;  and  that 
experience  and  necessity  have  taught  me  to  face  every  difficulty,  every  question,  every 
theory  and  every  problem,  with  cold,  hard  facts,  and  hard  practical  sense,  so  far  as  I 
possess  it. 

They  are  the  people,  ^Ir.  Chairman,  for  whom  I  presume  to  speak  upon  the  floor  of 
this  Convention.  I  do  not  need  to  boast  of  my  closeness  to  them;  I  do  not  need  to  pro- 
fess my  adherence  to  them  and  to  their  interests.  For  from  them  I  am  sprung:  among 
them  I  live  and  move  and  have  my  being;  and  I  know  their  wants  and  ways,  their  hopes 
and  fears. 

I  represent  upon  this  floor  a  constituency  both  urban  and  rural;  and  95  per  cent,  of 
that  constituency,  in  both  its  branches,  is  composed  of  the  people  who  earn  their  living 
in  the  sweat  of  their  brow.  I  have  passed  in  and  among  them,  and  I  believe  that  so  far 
as  one  man  can  know  their  sentiments  and  views  and  opinions,  I  am  reasonably  well 
acquainted  with  them.  I  had  but  one  idea  when  I  came  to  this  Convention,  and  to  that 
one  idea  I  have  adhered  so  far  as  I  could.  That  idea  was  that  the  people  from  whom  I 
have  sprung  and  who  have  sent  me  here  should  never  accuse  me  of  breaking  faith  with 
them.  With  that  plane  of  conduct  before  me,  controlled  solely  by  that  sentiment,  and 
without  any  desire  to  pose  as  a  demagogue  or  as  a  peculiar  friend  of  the  people  (because 
that  was  unnecessary),  my  consideration  of  every  question  that  has  come  before  this 
body  for  its  final  decision  has  been  with  a  view  to  what  was  best  for  the  mass  of  the 
people  of  this  Commonwealth  and  for  the  Commonwealth  itself. 

We  speak  of  sentiment.  I  know  of  nothing  finer  that  can  inspire  human  minds  to 
action.  I  know  of  nothing  higher  that  can  inspire  a  people  to  greater  deeds  than  the 
remembrance  of  what  their  ancestors  have  done.  I  know  of  no  people,  of  no  State,  of 
no  country,  that  have  a  finer  past  or  a  higher  inspiration  than  the  people  of  Virginia,  to 
stand  once  again  as  Virginia  in  the  past  stood  amid  her  sisters,  as  Saul  amid  his  breth- 
ren— taller  and  fairer. 

It  is  with  that  end  and  aim  in  mind  that  I  believe  this  Convention  should  make  radi- 
cal changes  in  many  of  the  particulars  in  which  our  goverments,  city,  county,  and  State 
are  administered  in  order  that  incubuses  put  upon  us  by  people  alien  to  our  feel- 
ings, alien  to  our  ideas,  and  alien  to  our  inspirations,  should  be  removed;  the  shackles 
broken,  and  this  Commonwealth  allowed  once  more  to  assume  a  stately  step  and  high 
place  among  her  sisters. 

We  may  say  what  vs-e  please  about  the  past,  but  when  we  compare  the  present  county 
court  system  to  the  day  of  the  justices  of  the  peace,  we  are  not  speaking  of  the  past. 
We  are  speaking  of  the  more  recent  present,  when  the  system  was  born  amid  the  throes 
and  agonies  of  reconstruction,  brought  here  by  men  who,  under  the  protection  of  Fed- 
eral bayonets,  copied  the  system  of  New  York  State — rich,  populous,  mighty,  powerful 
in  commerce,  manufacturing  industries,  and  litigation.  We  might  add  that  that  system 
has  itself  been  repudiated  by  the  very  State  from  which  it  was  brought. 

S4— Const.  Debs, 
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When  we  speak  of  the  traditions  of  the  county  courts  of  Virginia,  no  man  hears 
them  with  more  of  deference  than  I;  but  when  I  hear  them  with  awe  and  deference  I 
hear  them  with  respect  tO'  the  county  court  system  of  old,  and  not  with  respect  to  the 
county  court  system  as  at  present  constituted. 

I  submit,  therefore,  Mr.  Chairman,  that  we  who  advocate  a  change  in  our  system 
attack,  not  the  incumbents,  but  the  system  of  county  courts,  we  are  not  attacking  a 
Virginia,  but  a  New  York  system  and  institution.  We  are  not  attacking  what  Virginians 
hold  dear,  but  we  are  attacking  a  system  which  Virginians,  some  of  whom  are  old  enough 
on  this  floor  to  themselves  remember,  viewed  with  .abhorrence  when  it  was  put  upon 
them.  And  while  it  is  true  that  good  sometimes  comes  out  of  those  places  that  are  evil, 
and  that  the  greatest  good  came  out  of  Nazareth,  the  rule  (and  the  exceptions  but  prove 
it)  is  that  good  does  not  come  from  evil,  nor  those  who  deal  in  and  manufacture  evil. 

With,  therefore,  that  end  in  view;  vv^ith  the  highest  respect  for  the  traditions  of  the 
past;  with  a  recognition  of  the  fact  that  under  the  old  system,  when  the  country  gen- 
tleman of  leisure  habitually  took  a  pride  in  being  members,  as  an  honor  and  a  duty 
worthily  to  be  worn  and  well  to  be  performed,  of  the  justices'  courts,  and  that  that  sys- 
tem, no  longer  in  vogue,  and  which  from  our  changed  economic  and  social  conditions 
cannot  be  brought  back  into  existen-ce  and  being,  I  felt  no  hesitancy,  M!i\  Chairman,  and 
feel  but  little  now,  in  attacking  a  system  that,  as  I  say,  whatever  may  be  the  excellence 
of  the  personnel  of  those  who  hold  office  under  it,  is  susceptible  of  abuse,  and  is  justly 
subject  to  comment  and  criticism. 

I  want  to  say,  in  passing,  that  I  recognize  as  fully  as  does  my  distinguished  friend 
from  Roanoke  city,  the  necessity  for  intercourse  among  the  people  of  the  county.  I 
recognize  that  the  social  aspect  of  the  county  court  system  is,  in  many  respects,  a  good 
and  in  some  respects  an  evil  one.  But  I  say  that  we  cannot  afford  to  make  our  courts  a 
social  institution;  and  that  while  repudiating — ^because  the  gentleman  was  mistaken 
when  he  ascribed  it  to  me — that  I  in  any  wise  have  dubbed  these  courts  as  circus  courts 
(for  no  such  name  was  given  them  by  me),  I  say,  Mr.  Chairman,  that  if  you  choose  to 
put  It  upon  that  ground,  with  all  due  respect,  we  cannot  attach  to  our  county  or  our 
circuit  or  even  our  justice's  courts  a. circus-day  attachment  in  order  that  our  people  may 
gather  together.  Far  better  let  them  assemble  for  some  specific  purpose,  provided  for 
in  another  way,  than  to  make  a  court  day  a  mere  assembling  of  the  people  for  the  pur- 
poses of  social  intercourse  and  amusement  and  pastime  and  recreation. 

The  people  of  some  of  our  Southern  States  assemble  on  Saturday  in  their  respec- 
tive counties,  towns,  and  villages.  The  people  of  various  and  sundry  States  have  regu- 
lar stated  intervals  at  which  they  meet  and  hold  communion  with  one  another.  And 
infinitely  better  is  it  that  such  an  institution  should  be  established  in  Virginia  than  that 
the  existence  of  a  court  system  should  be  based  upon  the  fact  that  it  gives  the  people 
an  opportunity  for  social  intercourse  and  communion. 

I  recognize  that  the  people  of  our  rural  communities  need  social  communion  and 
intercourse  with  each  other.  I  recognize,  Mr.  Chairman,  that  an  interchange  of  views 
enables  the  men  from  the  far-off  precincts  of  the  county  to  hear  things  and  to  know 
things  and  to  keep  up  with  the  progress  of  things  that  they  otherwise  would  not  have 
the  opportunity  of  knowing  or  hearing  or  keeping  up  with.  But  I  say  that  no  court 
system  can  be  justified  upon  the  ground  that  it  affords  an  opportunity  for  social  inter- 
course; nor  do  I  believe  that  any  people — least  of  all  Virginians — will  justify  a  system 
based  upon  that  as  a  reason. 

I  ought  to  say  as  I  pass  along,  Mr.  Chairman,  in  addition,  that  I  am  not  here  to 
criticise  an  incumbent,  a  judge  or  an  official.  I  want  it  distinctly  understood  that  I 
never  heard  of  the  incompetency  or  corruption  spoken  of  among  the  county  judges.  I 
have  never  urged  it  as  a  ground  for  the  abolition  of  the  county  court  system.  I  simply 
take  the  view  that  if  the  county  court  system  permits  of  such  abuses  it  ought  not  to  be 
continued,  and  the  fact  that  a  competent  official  administers  excellently  a  bad  system  is 
no  argument  for  the  system,  for  we  must  consider  of  what  it  is  capable  should  an  evil 
day  arise. 
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I  even  know  nothing  about  the  time  referred  to  by  my  distinguished  friend  in  the 
past,  except  by  hearsay  and  by  being  told  by  others.  In  those  days  I  was  either  at 
college  or  attending  a  dsij  school;  and  fortunately  I  was  unaware  of  any  of  those  things 
until  j-ears  after  they  had  passed,  unless  perchance  I  read  it  in  a  newspaper.  I  am 
here  not  to  attack  any  set  of  judges,:  I  am  here  not  to  attack  any  political  party; 
I  am  here  not  to  attack  any  unfortunate  division  in  Democracy  in  the  past.  I  am 
here  not  to  attack  anj'thing  that  now  is,  except  the  construction  and  skeleton  of  a 
judiciary  system  which  I  believe  is  unwise,  unsuited  to  our  people,  and  which,  while  it 
has  proven  costly,  has  likewise  proven  inefficient.  And  the  fact  that  it  has  not  been 
shown  to  have  inflicted  more  abuses  upon  our  people  than  it  has  is  the  highest  possible 
tribute  to  the  personnel  of  those  who  for  the  last  few  j^ears,  at  least,  since  I  have  been 
in  any  wise  acquainted  with  it,  have  held  positions  under  it,  especially  in  view  of  the 
poor  remuneration  that  is  offered  them  for  that  purpose. 

Mr.  Chairman,  I  want  to  be  distinctly  understood  about  that  point.  I  am  not  here 
to  attack  officials.  That  is  the  function  of  a  legislative  body,  whose  duty  it  would  be  to 
impeach  them  if  corrupt,  to  remove  them  if  incompetent.  It  is  not  the  function  of  this 
Convention,  and  I  shall  not  trench  upon  the  functions  of  the  Legislature.  I  am  not  here 
to  attack  an  official,  because  this  is  not  the  forum  where  such  an  attack  could  be  re- 
pelled, or  where,  if  it  were  substantiated,  a  defence  could  be  put  in.  I  am  simply  here 
as  best  I  may  to  try  to  present  some  few  reasons  to  sustain  this  committee's  report,  to 
give  reasons  for  the  non-retention  of  the  county  court  system  as  at  present  constituted. 

My  distinguished  friend  has  referred  to  the  fact  that  there  is  no  sentiment  for  the 
abolition  of  these  courts,  and  cited  the  fact  that  possibly  Appomattox  alone  had  spoken. 
Appomattox,  Fluvanna,  and  Carroll  have  in  a  way  spoken.  I  say  to  him  that  if  his  con- 
tention is  true,  if  this  is  an  institution  so  dear  to  the  heart  of  Virginians,  so  sacred  to 
their  memory,  so  wrapped  in  their  affections,  and  this  Convention  were  seeking  to 
abolish  such  a  system,  there  would  arise  from  every  courthouse  and  magisterial  district 
in  the  Commonwealth  a  protest  against  its  abolition,  if  the  people  were  really  interested 
in  having  it  retained. 

If  this  Convention  sought  to  perpetrate  upon  the  people  of  Virginia  the  outrage  of 
trespassing  upon  all  they  hold  dear,  upon  all  that  they  cherish,  upon  all  traditions  and 
systems  that  they  believed  to  be  high  and  efficient,  we  would  have  had  more  than  three 
small  counties  in  far  separate  parts  of  the  State  passing  resolutions  asking  the  reten- 
tion of  the  county  court  system.  If  the  people  of  Virginia  wanted  the  county  court  to 
be  retained  and  it  was  of  such  importance  in  tradition  or  policy,  or  stood  so  high  in  the 
affections  of  the  people  of  the  State,  I  say  we  would  be  deluged  with  resolutions  of  the 
sovereign  people  of  Virginia  in  mass  meetings  assembled,  denouncing  the  action  of  this 
Convention  and  demanding  that  their  courts  be  retained. 

Speaking  for  that  part  of  Virginia  from  which  I  come  and  not  merely  for  the  county 
of  Pittsylvania  and  the  city  of  Danville,  I  say  that  no  such  sentiment  exists  there  or  has 
existed  there  during  the  continuation  of  this  Convention. 

So  I  submit  to  my  friend  from  Roanoke  city  that  if  his  contention  is  true  he  has 
proved  too  much,  and  practically  proven  himself  out  of  court,  because  there  arises  from 
this  State  no  cry  and  no  protest  against  the  action  of  this  body,  and  in  such  a  case 
silence  is  practical  approval  and  acquiescence  is  practical  consent. 

Mr.  Chairman,  as  I  pass  along  I  wish  to  say  again  that  I  do  not  attack  officials. 
Every  one  of  the  judges  of  this  State  who  will  be  affected  by  this  measure  stands  possi- 
bly as  high  intellectually,  morally,  and  in  every  other  capacity,  in  my  humble  estima- 
tion, as  any  man  in  Virginia. 

The  personal  equation  does  not  enter  with  me  into  such  matters  so  far  as  I  can 
keep  it  out.  I  believe  the  highest  possible  performance  of  the  duty  of  this  Con- 
vention will  be  to  consider,  solely  and  apart  from  all  personalities  and  all  relations  we 
may  bear  to  those  affected  by  a  change,  the  mere  question  whether  the  change  is  effi- 
cient and  proper  and  correct,  and  so  far  as  we  can  do  that  to  the  best  of  our  human 
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weakness  and  frailty,  just  so  far  will  we  approach  most  nearly  to  the  approximation  of 
perfect  organic  government. 

I  wish  to  sitate  again  that  I  attack  no  one.  I  am  satisfied  and  sufficiently  ac- 
quainted from  information  or  personally  when  I  say  it  to  believe  that  the  duties  per- 
taining to  the  judiciary  have  been  in  the  highest  degree  performed.  But  I  say  that  this 
Convention  proves  that  the  judiciary  of  this  State  are  not  in  all  respects  pressed  with 
duties.  We  may  as  well  recognize  facts,  and  if  they  be  facts  that  stare  us  in  the  face, 
that  strike  a  system  of  which  we  are  fond,  or  affect  an  idea  we  have  held  dear,  we  may 
as  well  recognize  those  facts  and  adjust  our  opinions  and  views  according  to  them. 
Therefore  I  say,  Mr.  Chairman,  we  have  with  us  a  proof  independent  of  statistics,  in- 
dependant  of  information,  independent  of  figures  and  data,  for  which  some  gentlemen 
seem  to  have  so  little  respect  and  some  so  much  dread  in  a  sarcastic  and  caustic  way — 
we  have,  I  say,  proof  of  the  fact  that  our  judiciary  are-  not  overburdened.  I  am  willing 
to  admit  thiat  our  judiciary  are  most  efficient,  most  satisfactory,  and  most  competent 
and  able  and  learned  in  the  law;  but  for  all  this  we  have  with  us  proof  that  our  judiciary 
are  not  pressed  for  business,  beciause  there  are  members  of  the  judiciary  who  are  mem- 
bers of  this  body. 

Now,  why  do  I  believe  that  the  county  court  system  is  susceptible  of  criticism?  Mr. 
Chairman,  the  State  of  Virginia  has  1,850,000  people  only;  it  has  a  territory  of 
only  42,000  square  miles;  and  yet  it  has  104  circuit  and  county  judges,  to  say  nothing  of 
18  or  19  city  judges. 

It  does  seem  to  me  that  a  report  which  brings  into  this  Convention  for  its  consid- 
eration and  adoption  a  system  that  retains  forty-four  judges  would  commend  itself  to  the 
Convention  as  giving  a  sufficiency  of  officers  to  do  the  judicial  work  of  the  Common. 
Commonwealth. 

The  first  pertinent  criticism  of  the  present  system  of  county  courts  is  the  fact  that 
by  reason  of  their  election,  as  it  is  now  had  and  held,  the  representative  from  the 
county  practically  elects  the  county  judge.  That  is  an  unfortunate  and  an  unwise  con- 
dition of  affairs,  and  is  one  that  we  ought  to  rid  ourselves  of  before  this  Convention 
adjourns.  It  matters  not  how  wise  the  Legislature  may  be,  how  learned  and  able  the 
judge  may  be,  the  fact  remains  that  under  our  present  system  of  county  judges  and  of 
elections  by  the  Legislature,  the  representative  from  a  county  practically  names  the 
county  judge,  and  the  county  judge  is  dependent  upon  the  favor  or  disfavor  of  his  rep- 
resentative for  a  continuance  of  his  judicial  life  and  existence. 

What  greater  evil,  what  one  more  susceptible  of  abuse,  what  more  unfortunate  con- 
dition of  affairs  than  that?  I  have  participated  in  the  election  of  judges  again  and  again 
for  county  courts.  With  the  possible  exceptions  of  instances  where  charges  so  serious 
and  so  grave  were  made  that  even  the  voice  of  the  representative  is  overriden  (and  that 
occurred  only  once  or  twice  in  the  thre.e  sessions  of  the  Legislature  of  which  I  was  a 
member)  the  people  of  a  county  are  practically  dependent  upon  the  voice  of  their  repre- 
sentative as  to  who  shall  be  their  county  judge.  It  puts  the  judge  in  a  most  unfortu- 
nate position;  it  puts  the  people  in  a  most  unfortunate  position;  and  it  subjects  the  sys- 
tem, it  matters  not  how  high  the  representative  may  be,  how  honorable  and  learned  and 
able  the  judge  may  be,  at  the  hands  of  its  opponents  to  suspicion  and  criticism. 

It  is  true  that  in  some  of  the  smaller  counties  of  the  State  two  representatives  have 
to  settle  that  question;  but  the  solution  of  it  is  practically  as  easy  as  the  solution  of  any 
problem  can  be,  when  all  that  is  necessary  to  reach  an  amicable  adjustment  is  to  swap 
about  and  let  one  county  have  it  at  one  time  and  the  other  at  another.  That,  of  course, 
does  not  always  follow. 

Now,  Mr.  Chairman,  without  trying  to  take  up  the  time  of  this  Committee  with 
arguing  what  seems  to  me  to  be  a  self-evident  proposition,  I  submit  that  we  have  an 
unwise  and  inefficient  system  when  we  make  our  judiciary  dependent  upon  the  voice  of 
the  representatives  from  the  respective  counties  of  the  State,  and  this  is  neither  a  criti- 
cism of  the  representatives  nor  a  criticism  of  the  judiciary,  but  the  recognition  of  a 
system's  faults  and  evils  and  mistakes. 
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Then  again,  under  our  present  system  of  county  courts,  in  order  that  the  judge  may 
live  we  must  permit  him  to  practice  law.  Disclaiming  again  that  there  is  any  intention 
on  my  part  to  criticise  any  official  under  the  system,  we  all  recognize  that  when  a  judge 
has  a  felony  casie  in  an  adjoining  county,  or  any  question  as  counsel  in  another 
county  that  may  come  up  before  him  as  judge  in  his  own  county,  an  investigation  of  the 
authorities  is  necessary  for  him  in  the  capacity  of  counsel,  and  that  very  fact  of  itself  is 
bound  one  way  or  another  to  make  its  impression  upon  his  judicial  mind.  We  cannot 
separate  ourselves  in  the  capacity  of  counsel  and  the  capacity  of  judge,  nor  can  we 
change  the  bend  or  trend  of  our  mind  when  we  have  studied  a  question  with  a  view  to 
maintaining  a  certain  position  and  that  same  or  a  practically  similar  question  comes 
before  us  in  a  judicial  capacity,  the  first  impression  remains  there  still. 

That  evil  is  met  in  this  report  by  the  prohibition  of  the  practicing  of  law  within  or 
without  this  State  by  any  judge  holding  a  position  as  a  judge  in  the  State  of  Virginia. 

Now,  without  entering  again  into  a  discussion  of  a  self-evident  proposition,  I  believe 
it  will  appeal  to  any  unprejudiced  mind  that  it  is  an  unfortunate  system  which  necessi- 
tates a  judge's  practicing  law  during  the  tenure  of  his  office  in  order  that  he  may  be 
able  to  make  a  living  out  of  the  twO'  combined. 

Among  the  three  highest  requisites  of  a  judge,  the  first  two  of  which  are  learning 
and  purity,  the  third  and  equally  important  one  is  that  of  independence  of  anybody  for 
a  living.  We  all  must  admit  that  a  judge,  in  order  to  be  a  judge,  must  be  learned  in  the 
law  of  the  land;  that  he  must  be  able  to  cope  with  counsel;  and  of  counsel  there  may  be 
the  ablest  in  his  county,  city,  community  or  section  of  the  State  before  him.  Especially 
in  the  trial  of  criminal  cases  a  learned  jurist  may  by  simply  knowing  the  law  be  able  to 
cut  many  a  Gordian  knot,  to  save  many  an  hour's;  time,  and  satisfactorily  administer 
justice  in  many  cases,  where  if  he  is  not  learned  in  the  law  he  fails  to  do  all  three  of 
those  things. 

We  must  all  admit  that  purity  is  as  high  an  essential  of  a  judge's  character  as  being 
learned  in  the  law;  that  he  must  be  pure  in  character,  pure  in  morals,  and  stand  with 
reputation  unsuspected  as  his  character  is  unblemished.  We  must  recognize,  particu- 
larly in  these  latter  days,  that  neither  is  more  important  than  the  fact  that  the  judge 
must  be  independent;  that  he  must  have  no  client;  that  he  must  have  no  person  from 
whom  he  looks  for  a  favor  or  to  whom  he  looks  for  aid. 

That  is  particularly  needful  and  necessary  in  these  latter  days  when,  by  reason  of  the 
fact  that  great  industrial  aggregations  and  great  corporate  consolidations  are  taking  the 
place  of  individual  effort  and  endeavor,  the  public  is  all  the  more  ready  and  all  the  more 
willing  to  suspect  and  to  charge  evil  against  our  judiciary,  unless  it  is  known  that  they 
can  be  independent  for  their  living  of  influences  malign,  evil,  or  bad. 

So,  Mr.  Chairman,  it  would  seem  to  me  that  the  very  requisites  which  have  been 
laid  down  by  the  highest  authorities  as  being  necessary  to  constitute  a  proper  equip- 
ment for  the  office  of  judge  make  of  them.selves  an  attack  upon  a  system,  under  which, 
because  of  the  numerousness  of  the  officials  under  it  you  are  unable  to  pay  them  decent 
salaries  upon  which  they  can  live,  and  in  order  that  they  may  retain  their  offices  and  at 
the  same  time  support  themselves  and  families  we  provide  for  their  practicing  law.  SO' 
I  say  that  is  the  second  great  objection  to  the  present  system  of  courts  for  our  counties. 

Now,  abuses  have  crept  in.  They  have  been  remedied  by  legislative  enactment.  I 
will  cite  only  two  instances.  The  General  Assembly  of  1893-'94,  of  which  I  was  a  mem- 
ber, found  it  necessary,  because  of  the  fact  that  it  was  done  in  certain  sections  of  Vir- 
ginia, to  introduce  a  bill  to  prohibit  the  partner  of  a  county  judge  from  practicing  law 
before  that  judge.  The  Legislature  of  1899-1900  found  it  necessary  to  remedy  an  evil 
that  had  been  the  subject  of  the  severest  and  most  caustic  criticism  and  comment,  and 
yet  it  had  existed  for  about  thirty  years  and  had  gone  unremedied,  and  but  for  the  fact 
that  agitation  was  had  and  attention  called  to  the  evil  it  would  have  existed  to  this  day. 
I  refer  to  the  fact  that  section  3142  of  the  Code  was  amended  so  that  the  county  judge 
did  not  draw  jurors  for  the  circuit  court.  I  cite  those  tM^o  instances,  and  those  two' 
alone,  to  show  of  what  the  system  as  constituted  under  the  present  Constitution  is 
capable. 
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I  will  not  go  into  any  further  details  with  reference  to  that  system.  I  do  not  care  to 
take  up  the  phase  about  which  I  have  heard  so  much,  and  frankness  compels  me  to  say, 
seen  so  little,  that  the  county  judge  is  the  head  of  the  county  or  courthouse  ring.  I 
know  nothing  about  that.  I  know  that  our  laws,  through  no  fault  of  his,  make  him  more 
or  less  connected  with  the  appointing  powers  of  his  county  in  instances  with  which  every 
member  of  this  Convention,  except  possibly  some  laym-en,  is  familiar.  I  know  the  very 
reason  that  that  power  has  not  been  abused  more  than  it  has,  if  abused  at  all,  is  due  to 
the  fact  that  Virginia  has  been  singularly  fortunate  in  getting  competent,  able  and  high- 
minded  men  to  accept  those  positions. 

But  that  does  not  remove  the  objection  to  a  system.  I  submit  it  is  no  answer  to  a 
bad  system  to  say  that  in  any  county  it  has  never  brought  forth  any  evil,  simply  be- 
cause your  county  happens  to  be  fortunate  enough  to  have  a  wise,  able,  competent,  and 
honest  man  to  administer  the  unwise  system. 

Now,  let  us  get  to  the  recommendations  of  the  committee  as  to  the  system  to  take 
the  place  of  that  which  it  is  proposed  to  abolish.  In.  order  toi  sustain  our  position,  thos,e 
of  us  who  advocate  the  change  in  system,  though  we  may  not  all  agree  upon  the  details 
in  the  change,  had  to  do  just  what  other  human  beings  would  do.  We  had  first  to  go  to 
the  records  and  ascertain  what  they  showed  as  to  the  business  of  the  courts.  We  had, 
second,  where  the  records  did  not  contain  such  information,  to  have  it  supplied  to  us  as 
best  we  could,  and,  lastly,  we  had  to  go  to  the  individuals  themselves  from  the  different 
parts  of  the  State,  the  judges  and  the  lawyers  practicing  at  the  bars  of  the  respective 
courts,  and  the  members  of  this  Convention  or  such  citizens  as  might  be  interested,  and 
inquire  of  them  for  information. 

Upon  those  facts  I  make  the  statement,  and  I  do  not  believe  it  can  be  successfully 
controverted  by  any  theory  or  by  any  denial,  that  our  system  is  sufficient.  I  say  the 
system  proposed  by  this  Judiciary  Committee,  if  it  errs  at  all,  errs  by  reason  of  the  fact 
that  it  has  provided  for  too  many  judges  and  not  that  it  has  provided  for  too  few. 

Under  the  system  as  proposed  not  only  can  there  be  held  bimonthly  terms  in  every 
county  in  the  State,  but  there  can  be  held  monthly  terms  in  every  county  in  the  State. 
1  say  to  the  members  of  this  Committee  that  the  Convention  has  no  right  to  put  into  the 
fundamental  law  a  declaration  that  each  county  shall  have  a  monthly  court  until  the 
Legislature  and  the  people  of  that  county  have  found  that  such  a  court  is  necessary. 
We  have  no  right  to  say  to  the  people  of  any  county  in  the  State  as  a  constitutional 
ordinance  or  provision  that  3^ou  shall  have  a  monthly  term  of  court  until  they  know 
whether  they  need  it  or  not.  I  say  the  scheme  as  presented  here  gives  a  possibility, 
practicable,  sensible,  and  reasonable;  that  wherever  the  people  of  a  county  need  and 
want  a  circuit  court  every  month  they  can  have  it,  and  have  it  without  trouble  and  with- 
out inconvenience  and  without  any  cost  save  the  mere  cost  of  holding  a  term  or  session 
of  the  court. 

I  say  in  addition  to  that,  Mr.  Chairman,  that  it  would  be  an  unwise  constitutional 
provision  to  say  to  the  people  of  any  county  or  of  any  community  you  shall  have  bi- 
monthly terms  of  court,  until  the  Legislature  and  the  people  themselves  have  found  out 
by  reason  of  the  working  of  the  system  that  bimonthly  terms  of  the  court  are  neces- 
sary and  proper. 

But  the  Committee  on  the  Judiciary  has  done  that  which  is  wise  and  proper,  and 
it  has  in  no  district  put  in  a  sufficient  number  of  counties  or  cities  to  prevent  the  hold- 
ing of  bimonthly  terms  of  the  court  in  every  county  and  city  of  the  Commonwealth, 
exclusive  of  city  courts.  Two  or  three  districts  only  have  as  many  as  six  counties  and 
city;  that  is,  the  city  and  counties  combined  do  not  in  any  one  district  exceed  six  in 
number.  There  are  eight  weeks  in  every  two  months,  and  you  cannot  by  any  calcula- 
tion show  how  it  is  not  possible  to  have  a  bimonthly  term  in  every  one  of  those  counties. 

Now,  let  us  take  the  case  which  sometimes  arises  but  rarely,  cited  by  my  distin- 
guished friend,  when  the  trial  takes  one,  two,  or  three  weeks.  Suppose  it  does.  This 
system  has  provided  that  the  city  judges  of  the  Commonwealth  shall  do  circuit  work  in 
a  manner  to  be  prescribed  by  law.  Why  did  we  say  "in  a  manner  to  be  prescribed  by 
law?"    Simply  because  an  inflexible  constitutional  rule  might  prove  to  be  unsatisfactory 
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and  unwise,  whereas  the  Legislature  has  the  right,  by  empowering  the  Governor,  in  a 
manner  it  sees  fit,  to  make  a  flexible  system  whereby  judges  of  the  cities  shall  do  circuit 
work  whenever  it  may  become  necessary." 

Let  us  take  the  Twentieth  Circuit,  the  city  of  Roanoke  and  the  counties  of  Roanoke, 
Bedford,  Montgomery,  and  Floyd.  There  are  four  counties  and  one  city.  There  are 
eight  weeks  in  every  two  months,  with  days  to  spare,  five  and  six  in  number,  except 
when  February  happens  to  be  one  of  the  months.  There  is,  in  addition,  in  that  circuit 
the  corporation  judge  of  the  city  of  Roanoke,  who  can  under  this  scheme  be  ordered 
by  the  Governor,  or  in  such  manner  as  the  Legislature  may  prescribe,  to  at  any 
time  relieve  the  judge  of  that  or  any  adjoining  or  contiguous  circuit,  should  there  be  an 
unusual  stress  of  work. 

I  do  not  think  that  any  gentleman  on  this  floor  will  seriously  contend  that  in  towns 
as  small  as  Roanoke,  Petersburg,  Portsmouth,  and  Danville,  the  corporation  courts  are 
kept  too  busy  to  perform  such  duties  as  I  have  indicated  in  the  circuits.  Take  the  cir- 
cuit composed  of  Norfolk  county,  the  city  of  Portsmouth,  and  the  county  of  Princess 
Anne.  Norfolk  county  does  not  have  the  business  that  Wise  county  does,  according  to 
the  reports,  in  criminal  cases.  Norfolk  county  has  two  judges  in  Norfolk  city,  and  the 
corporation  judge  of  Portsmouth,  who  by  all  the  returns  is  shown  to  have  but  very  little 
to  do,  and  any  time  that  business  causes  a  stress  of  work  upon  the  judge  of  that  circuit 
the  corporation  judges  will  go  into  Norfolk  county  or  to  Princess  Anne  and  hold  the 
courts  and  relieve  him.  On  the  returns  not  only  of  last  year,  but  of  the  last  ten  years,  a 
circuit  composed  of  those  two  cities  and  that  county  has  about  as  little  work  as  any 
circuit,  except  two  or  three,  in  the  State  of  Virginia. 

Take  my  own  circuit.  When  by  reason  of  the  large  population  and  diversified  in- 
terests of  Pittsylvania  county,  the,  second  most  populous  county  in  Virginia,  and  of 
Franklin  and  Henry  and  Patrick,  and  by  reason  of  the  fact  that  the  business  of  these 
counties  may  take  more  of  the  time  of  the  circuit  judge  than  the  records  for  the  last 
ten  years  will  justify  us  in  believing  it  will  take  the  judge  of  the  Corporation  Court  of 
Danville,  A.  ^1.  Aiken,  v.-ho  is  one  of  the  most  competent  judges  in  this  State,  in  a 
manner  to  be  prescribed  by  law  will  be  brought  into  one  of  those  counties  and  perform 
circuit  court  work. 

I  say  that  is  a  wise  provision,  because  if  you  will  retain  all  the  city  judges  they 
ought  to  be  of  equal  dignity  with  the  circuit  judges,  and  of  equal  importance  and 
perform  equally  important  and  high  duties  as  the  circuit  judges. 

Then,  in  addition  to  that,  Mr. Chairman,  we  have  provided  in  this  report  that  when  by 
reason  of  the  fact  that  some  of  the  Supreme  judges  are  disqualified  from  interest  or  other- 
wise from  sitting  in  the  trial  of  a  cause,  they  can  make  up  special  courts  of  appeal,  not 
merely  from  the  circuit  judges  as  now,  but  from  the  circuit  and  city  judges  combined, 
thus  removing  what  to  my  mind  is  one  of  the  most  offensive  and  inefficient  phrases  of  our 
judiciary  system  in  that  between  the  justice  of  the  peace  and  the  Court  of  Appeals  we 
have  three  gradations  in  dignity  and  importance  of  judges.  We  have  first  and  lowest  in 
dignity  and  importance  the  county  judge.  We  have  next  the  city  or  corporation  judge, 
and  then  above  either,  but  below  the  Court  of  Appeals,  we  have  the  circuit  judge. 

:\Ir.  Chairman,  that  means  that  the  county  judge  recognizes  that,  however  much 
superior  in  ability  and  learning  he  may,  in  fact,  be  to  either  of  the  other  judges,  by  our 
present  system  he  is  inferior  in  station,  in  importance  and  in  dignity;  and  it  lessens 
that  court  in  the  respect  of  the  citizens  and  in  the  esteem  which  those  who  occupy  its 
judicial  positions  are  held.  We  may  as  well  recognize  it,  it  is  a  fact;  and  just  as  it  is 
with  the  county  judges,  so  with  the  city  judges,  except  possibly  in  the  two  large  cities 
of  Richmond  and  Norfolk.  The  city  judges  of  this  State  recognize  that  they  are  lower 
in  dignity  and  importance  than  the  circuit  judges,  and  they  want,  and  are  gratified,  as 
I  am  informed  and  believe,  to  perform  circuit  court  work,  to  be  put  upon  a  like  plane  of 
dignity  and  importance  as  circuit  judges,  and  to  have  the  opportunity,  by  going  from 
one  section  of  the  State  to  another,  in  the  counties  of  the  State,  to  make  themselves 
known,  to  make  the  people  realize  that  here  is  a  man  of  pre-eminent  fitness  and  ability, 
so  that  they  may  have,  along  with  the  judges  of  the  circuits  of  the  State,  equal  oppor- 
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tunities  and  equal  chance  for  elevation  and  promotion  because  of  their  learning  and 
capacity  and  character. 

Take  the  circuit  in  which  the  city  of  Alexandria  is  situated.  It  has  five  counties  and 
one  city.  The  returns  from  that  circuit,  not  merely  for  1900,  but  for  ten  years  past  (and 
I  have  them  here  all  tabulated,  according  to  the  returns  made  to  the  clerk  of  the  House 
of  Delegates  and  the  clerk  of  the  Senate  every  other  year),  show  that  the  business  of  a 
circuit  court  in  that  circuit  did  not  justify  its  continuance. 

It  may  be  that  now  and  then  long  cases  arise  in  which  the  judges  are  busy  much 
longer  at  intervals  than  in  the  usual  and  ordinary  occurrences  of  judicial  and  legal 
events,  but  whatever  may  be  the  objection  to  this  system,  because  of  the  fact  that  in 
that  district  there  are  five  counties  and  one  city,  yet  it  is  possible  under  this  flexible 
system  to  hold  a  court  in  each  every  other  month,  and  it  is  possible,  should  it  become 
necessary,  to  hold  it  every  month,  because  there  is  a  corporation  judge  of  Alexandria  to 
be  called  on  to  go  out  and  do  circuit  court  work. 

If  you  are  going  to  retain  the  corporation  court  of  Alexandria,  make  it  of  equal 
dignity  and  equal  importance  as  the  circuit  court  of  that  district,  and  send  that  judge 
out  abroad  into  the  land  and  let  him  perform  such  duties  as  the  judge  of  the  circuit 
court  of  the  district  may  not  be  able  to  perform  by  reason  of  the  stress  of  business. 

What  objection  can  there  be  to  the  theory  of  that  system?  What  objection  can 
there  be  to  a  system  which  not  only  provides  for  bimonthly  terms,  but  by  another  sec- 
tion provides  for  monthly  terms  of  your  circuit  court?  What  gentleman  will  arise  on 
the  floor  of  this  Committee  and  say  that  in  every  county  of  this  State  there  is  need  for 
monthly  terms  of  any  court?  What  gentleman  will  rise  and  say  that  Virginia  cannot 
produce  forty-four  judges  learned  in  the  law,  pure  in  character,  and  independent  in  that 
they  do  not  have  to  practice  law,  who  can  perform  all  the  judicial  work  of  this  Com- 
monwealth between  justices  of  the  peace  and  the  Supreme  Court  of  Appeals?  I  have  a 
higher  opinion  of  Virginia  judges,  of  Virginia's  lawyers,  and  of  the  mental  capacity  and 
equipment  of  Virginia's  sons. 

Now,  before  any  salaries  were  fixed,  and  without  being  in  favor  of  putting  as  an 
inflexible  ordinance  in  the  Constitution  any  fixed  salary,  believing  that  the  Legislature 
in  its  wisdom  could  deal  with  that  question  just  as  it  can  deal  with  the  manner  whereby 
city  court  judges  shall  hold  termis  of  the  circuit  court,  I  took  the  trouble  in  some  in- 
stances to  interview  in  person  or  by  letter  circuit  court  judges  from  various  sections  of 
Virginia,  and  with  but  one  exception  every  one  interviewed  said  he  could  perform  the 
work  of  the  circuit  allotted  to  him,  and  at  that  time  the  plan  was  but  for  twenty-two  and 
not  twenty-four  circuits.  The  one  solitary  exception  showed  that  by  reason  of  certain 
conditions  in  three  counties  of  the  circuit,  the  business  there  would  not  justify  as  large 
a  circuit  as  was  originally  formed  for  him.  One  circuit  judge,  one  of  the  ablest  in  this 
State,  and  one  of  the  most  distinguished  of  Virginia's  lawyers  and  citizens,  said  to  me: 
"I  can  do  the  work  of  that  district"  (and  a  county  of  37,000  was  then  hitched  to  that  dis- 
trict, which  is  not  attached  to  it  now),  "and  if  I  cannot  I  will  resign  and  you  can  put 
some  man  there  who  can,  for  there  are  men  in  my  circuit  who  can  do  it." 

It  is  the  business  of  judges  to  work;  it  is  the  business  of  judges  to  equip  themselves 
for  work;  and  I  submit,  and  I  am  sustained  in  it  by  the  opinion  of  some  of  the  ablest 
lawyers  in  Virginia,  or  in  any  other  State  of  this  Union,  that  there  is  no  more  serious 
error  than  that  a  judge  should  not  be  equipped  at  nisi  prius  to  try  a  chancery,  civil,  or 
criminal  case.  R.  G.  H.  Kean,  one  of  the  most  distinguished  members  of  the  Virginia 
bar  in  later  days,  in  an  address  before  the  Bar  Association  of  Virginia,  decried  as  un- 
fortunate the  fact  that  the  circuit  judges  of  the  State  have  so  little  of  criminal  expv> 
rience,  and  regretted  that  the  county  judges  are  confined  almost  entirely  to  criminal 
business,  saying  in  that  article  that  when  a  circuit  judge  goes  upon  the  Court  of  Appeals 
he  has  cases  coming  before  him  with  the  procedure  and  practice  of  which  he  ia  com- 
paratively unfamiliar. 

So  I  say,  Mr.  Chairman,  that  I  do  not  think  it  is  a  cause  for  comment  or  criticism, 
but  it  is  a  cause  for  praise  of  this  system,  that  under  it  the  judges  of  this  State  will  be 
taught  and  experienced  in  the  trial  of  civil,  criminal,  and  chancery  causes;  that  just  as 
the  city  judges  can  turn  from  a  chancery  case  to  a  civil  case,  and  from  the  consideration 
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of  both  to  the  consideration  of  a  criminal  case  (and  they  compare  favorably  with  our 
circuit  judges),  so  it  is  a  wise  provision  that  by  a  single  system  of  courts  the  judge  whc> 
presides  over  the  circuit  court  under  that  system  shall  be  trained  in  civil,  chancery  ana 
criminal  law.  It  will  very  probably  be  a  hard  trial  upon  him  when  he  first  comes  to  meet 
that  new  experience,  but  it  is  all  the  better  for  him  if  he  has  hope  of  judicial  preferment 
and  honor  and  promotion  that  he  should  be  trained  in  every  branch  of  the  law,  equipped 
at  nisi  priiis  to  try  any  case  that  may  come  up,  so  that  if  he  is  promoted  to  the  Su- 
preme Bench  of  Virginia  or  to  the  circuit  court  of  appeals  or  the  Supreme  Court  of  the 
United  States,  he  may  be  full  and  rounded  in  all  that  goes  to  make  up  a  great  judge  ana 
a  learned  lawyer. 

Again,  we  have  been  asked  upon  what  basis  did  we  make  this  sub-division.  Upo^n 
the  basis  of  the  returns  to  the  House  of  Delegates  and  the  Senate,  published  every  other 
year  in  the  Journals  of  those  two  bodies,  and  in  the  year  1901,  because  of  the  fact  thar 
there  was  a  special  session  of  the  Legislature.  AYe  made  that  division  upon  the  further 
fact  that  the  clerks  of  the  county  courts  returned  the  number  of  days  in  session,  the 
number  of  cases,  felonies  and  misdemeanors,  tried,  commenced,  710116  prossed,  left  on 
the  docket,  and  so  forth,  during  the  year  19';"!'.  It  is  no  argument  against  the  conclusive- 
ness of  our  information.  T  respectfully  submit,  with  all  due  deference  to  my  distin- 
^ished  friend,  the  gentleman  from  Roanoke,  nor  for  attacking  us.  that  we  do  not 
produce  what  the  records  of  the  State  do  not  contain.  VTe  could  not  get  it,  and  if  we 
had  demanded  for  ten  years  back  similar  returns  from  the  clerk  of  the  county  courts, 
we  could  not  have  got  it.  simply  because  the  clerks  have  not  in  foto  furnished  us  the 
returns  of  the  courts  for  the  last  year.  We  were  from  four  to  five  months  getting  the 
returns  for  one  year,  though  we  were  striving  for  them  as  best  we  could.  Therefore, 
we  based  our  information  upon  the  work  of  the  county  courts,  upon  what  data  the 
records  of  the  State  furnished  us,  and  upon  the  additional  fact  that  in  ever^-  instance 
where  personal  information  was  given,  it  was  given  along  the  lines  that  the  returns 
indicated.  Then  I  myself  went  back  through  the  returns  furnished  to  the  clerks  of  the 
House  of  Delegates  and  the  Senate.  I  went  through  the  returns  for  the  circuit  court 
business  back  to  the  year  lS9';i.  which  was  the  year  of  the  real  estate  boom  in  Southwest 
Virginia,  and  which  caused  an  immense  deal  of  litigation  in  the  courts;  and  without 
putting  in  the  record  at  this  time  that  long  compilation  of  figures.  I  will  submit  it  to  any 
gentleman  of  this  Committee  who  desires  to  examine  it.  I  will  submit  to  his  unbiased 
judgment  that  it  has  nothing  in  it  to  sustain  the  position  that  litigation  was  ever  in  the 
last  eleven  years  of  such  immense  quantity  and  importance  in  Virginia  as  to  justify  the 
conclusion  that  forty-four  judges  could  not  easily  dispose  of  the  work. 

Mr.  Robertson:    Vlll  the  gentleman  please  furnish  me  with  that  statement? 

Mr.  Withers:  I  am  not  going  to  use  it  now.  in  this  particular  speech.  You  can  take 
it  now  if  you  desire. 

Mr.  Robertson:    I  do  not  want  to  interrupt  you. 

:\Ir.  Withers:  Not  at  all.  I  do  not  object  to  an  interruption.  I  shall  be  glad  to 
give  what  little  information  I  possess  to  any  gentleman  on  the  floor,  and  particularly 
to  my  friend  from  Roanoke. 

There  is  one  other  thing.  I  wish  to  call  the  attention  of  the  body  to  this  fact,  and  I 
believe  the  lawyers  will  bear  me  out  in  it.  I  agree  with  the  gentleman  from  Roanoke 
that  I  do  not  believe  that  litigation,  that  is  law-\-ers'  business,  is  to  be  as  small  in  the 
future  as  it  has  been  in  the  last  five  or  six  years.  I  believe  when  Virginia  feels  the 
pulsing  throb  of  improvement  and  feels  the  great  progress  that  manufactures  and  com- 
merce and  industries  of  all  sorts  are  making,  there  will  inevitably  come  into  the  offices 
of  the  lawyers  of  this  State  increased  business,  btit  I  say,  and  I  believe  the  whole  trend 
of  commerce,  manufactures  and  industries  bears  out  that  statement,  that  that  increase 
will  be  almost  exclusively,  or  a  large  percentage,  office  business.  It  will  involve  the 
drawing  of  contracts,  the  preparation  of  papers,  the  preparing  of  agreements,  the  pro- 
moting of  enterprises,  and  the  drawing  of  charters  of  incorporations  of  great  importance. 
But  as  business  conditions  are  more  and  more  highly  developed  and  men  become  more 
and  more  particular  about  their  contracts  and  agreements,  deeds,  and  other  papers. 
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whereby  they  bind  themselves  to  perform  certain  duties  toward  each  other,  just  so  sure, 
except  when  the  State  grows  to  a  point  far  beyond  its  present  position  in  wealth  and 
industry,  will  the  greater  part  of  that  increase  of  legal  business  be  that  sort  of  business 
which  does  not  carry  the  lawyer  into  court  in  contested  or  litigated  questions. 
Mr.  Marshall:    That  is  right. 

Mr.  Withers:  The  gentleman  from  Craig  whispers  his  approval  of  my  statement.  I 
believe  that  as  business  is  consolidated,  as  corporations  grow  larger,  as  trusts  are 
formed,  and  as  these  great  aggregations  of  wealth  become  more  and  more  centered  in 
one  head,  and  more  and  more  combined  under  one  management,  it  will  mean  that  the 
law  business  will  more  and  more  center  in  one  firm  or  one  individual,  and  that  one  case 
will  settle  the  entire  question  involved  between  two  great  aggregations,  or  consolid_ 
ations  of  wealth  and  industry. 

The  trend  of  civil  practice  seems  to  be  very  largely  that  way,  and  until  panicky 
days  come  upon  us  and  failures  and  various  and  sundry  sorts  of  industrial  and  com- 
mercial disasters  precipitate  litigation,  I  think  we  may  be  reasonably  sure  that  jury  trials 
in  civil  causes  will  not  be  increased  in  proportion  to  the  total  amount  of  legal  business, 
but  will  rather  suffer  a  decrease;  and  should  panic  and  disaster  come  upon  us  once 
again,  so  long  as  the  bankruptcy  courts  are  in  existence,  questions  of  that  sort  will 
mostly  be  settled  in  the  courts  of  the  United  States  and  not  of  State  jurisdiction,  or 
at  any  rate  largely  so. 

Therefore,  Mr.  Chairman,  I  believe  Vv^e  have  provided  a  flexible  system,  a  system 
that  will  meet  the  increasing  requirements  of  the  future  for  years  to  come;  and  by 
another  provision  in  this  plan  of  judiciary  we  have  provided  for  the  creation  of  such  city 
and  circuit  courts  as  increasing  population  may  necessitate  or  justify.  The  Legislature 
is  not  held  down  to  any  one  system  of  twenty-four  circuits  or  twenty  city  courts,  but 
whenever  other  cities  approach  populations  of  ten  thousand,  when  those  already  in 
existence  approach  populations  of  thirty  thousand,  new  judges  may  be  created  in  order 
to  meet  the  increasing  demands  of  urban  business;  that  as  the  great  Southwest  and 
the  great  tidewater  sections  of  Virginia,  not  to  say  anything  of  the  humble  Southside^ 
the  Valley,  and  Piedmont  develop  by  manufacures  and  other  industrial  activities  into 
more  populous  and  prosperous  communities;  that  as  each  community  approaches  a  popu- 
lation of  sixty  thousand,  or  gets  in  its  midst  a  city  of  ten  thousand,  there  may  be 
created  in  order  tO'  meet  that  emergency,  a  new  court,  in  order  that  the  people  may 
have  a  speedy  and  proper  trial  of  their  suits,  and  that  all  criminals  may  have  their 
rights  settled  and  that  they  may  be  turned  out  to  their  liberty  or  may  be  properly  pun- 
ished, as  competent,  learned  and  efficient  judges  may  so  decide. 

We  have  not  submitted  a  wild  system.  I  venture  the  assertion  that  we  have  pro- 
vided for  Virginia,  in  proportion  to  her  wealth  and  population,  more  judges  to  transact 
her  legal  business  than  any  other  Southern  State  in  this  Union;  that  we  have  provided 
a  system  that  is  capable  of  being  so  enlarged  as  to  meet  any  increasing  demand  of  liti- 
gation; that  we  have  removed  from  it  all  possibility  of  one  man  controlling  the  appoint- 
ment of  a  judge,  or  of  a  judge  practicing  law  within  or  without  this  State,  whereby  his 
mind  may  be  unconsciously  biased,  and  that  as  the  communities  grow  and  develop  we 
have  provided  the  means  whereby  the  Legislature  can,  within  its  wisdom,  at  any  time 
provide  new  courts  to  meet  the  increaseing  demands  of  litigatiom  and  legal  business. 

We  have  done  nothing  that  is  a  mere  theory.  We  have  done  nothing  that  is  not 
based  upon  reasonable  information,  reliable  statistics,  so  far  as  they  exist,  and  upon 
facts  gleaned  whenever  and  wherever  we  could  glean  them,  from  men  who  are  ac- 
quainted with  the  respective  districts  as  allotted  and  laid  off  in  the  State.  We  have 
done  nothing  that  is  nonsensical  or  ridiculous.  The  details  of  the  plan  may  nat  com- 
mend themselves  to  you,  but  I  submit  that  it  has  removed  from  it  every  one  of  the 
obnoxious  objections  to  the  present  county  court  system,  and  it  increases  the  usefulness, 
the  frequency  and  the  authority  of  the  circuit  courts,  whereby  men  engaged  in  litiga- 
tion can  have  a  trial  of  their  cases  not  at  a  court  held  twice  a  year,  but  six  times  a 
year,  and  if  necessary 'twelve  times  a  year,  and  that  prisoners  need  not  lie  in  jail.  I  do 
not  understand  what  becomes  of  them  after  they  are  convicted  if  they  do  not  lie  in. 
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jail.  A  man  who  is  innocent  ought  not  to  lie  in  jail,  but  a  man  who  is  convicted  lies  in 
jail  after  he  is  convicted  just  as  much  as  before. 

We  propose  to  furnish  a  sj^stem  whereby  there  cannot  be  an  appeal  from  the 
county  court  to  the  circuit  court,  and  a  man  be  kept  in  jail  six  months  at  a  time  pend- 
ing the  decision  of  his  guilt  or  innocence.  We  propose  to  settle  at  the  flrst  trial,  unless 
he  chooses  to  take  an  appeal  to  the  Court  of  Appeals,  or  there  is  a  mis-trial,  by  reason, 
of  disagreement  among  the  jury,  the  question  of  his  "guilt  or  innocence,  and  if  he  is  inno- 
cent, let  him  go  forth  a  free  man,  and  if  he  is  guilty  let  him  be  punished,  and  he  ought 
to  be  punished  by  being  put  to  some  practical  use  and  not  by  being  made  to  lie  in  jail. 

Then,  again,  we  did  not  overlook  the  fact  that  the  county  courts  had  other  than 
criminal  jurisdiction.  We  remembered  that  they  had  matters  of  probate  and  adminis- 
tration, the  appointment  of  guardians,  etc.,  curators,  the  examination  of  accounts  filed 
by  various  and  sundry  personal  representatives,  guardians,  etc.,  before  the  commis- 
sioner of  accounts;  that  they  had  the  question  of  the  execution  of  forthcoming  bonds, 
bonds  of  sheriffs,  sergeants  and  constables;  that  they  had  consideration  of  questions  of 
roads  and  bridges  before  them;  appeals  from  justices'  courts,  a,nd  similar  other  matters, 
and  of  police  cognizance  and  control  of  their  counties  but  we  also  remembered  that  the 
misdemeanor  trials  had  been  relegated  to  justices  of  the  peace,  except  on  appeal. 

We  also  remembered  that  in  most  of  the  States  of  this  Union  the  judge  of  probate, 
who  is  the  clerk  of  the  court,  could,  with  an  appeal  of  right,  attend  to  all  matters  of  ad- 
ministration and  the  probating  of  wills,  etc.,  and  we  believed  that  it  was  in  the  power 
of  the  Legislature  to  provide  for  a  wise  and  efficient  attention  to  such  other  matters  as 
I  have  indicated,  such  as  roads,  bridges,  ferries,  etc.  We  took  into  consideration  all 
those  things,  and  we  believe  that  this  report  justifies  itself,  because  it  furnishes  enough 
judges  to  do  the  work;  it  destroys  a  gradation  of  inferior  courts,  whereby  one  judge 
reels  that  he  isi  dominated  hy  another  or  two  others,  and  the  intervening  judge 
recognizes  that  he  is  dominated  by  the  remaining  judge.  We  destroyed  the  possibility 
of  one  man  saying  who  should  be  judge  of  a  community  or  a  county.  We  destroyed  the 
possibility  of  a  judge  practicing  law  in  this  or  any  other  State,  whereby  he  might  uncon- 
sciously bias  his  mind  to  a  conclusion  when  a  case  involving  that  very  question  might 
come  up  soon  after  that  time  for  his  judicial  decision.  We  have,  as  far  as  possible, 
removed  the  judge  from  anything  but  the  judicial,  legal  business  that  should  properly 
come  before  him,  and  by  making  a  uniform  system  of  circuits  for  the  counties,  and,  as 
far  as  permissible,  a  uniform  system  of  city  courts  for  certain  cities,  with  the  right  in 
other  cities  to  destroy  those  courts  when  they  get  ready,  we  believe  we  have  reasonably 
met  the  objections  to  the  county  court  system  and  provided,  therefore,  a  substitute 
that  will  transact  satisfactorily,  wisely,  and  well  the  legal  business  of  the  Common- 
wealth of  Virginia. 

When  the  people  can  get  justice  in  our  courts  more  quickly,  when  they  can  have 
their  matters  in  dispute  settled  promptly,  when  business  interests  recognize  that  the 
courts  are  practically  always  open  to  them,  it  will  be  a  mighty  impulse  to  the  moving 
forward  of  our  business  interests,  particularly-  of  our  manufacturing  and  of  our  whole- 
sale interests. 

We  put  before  them  not  a  court  meeting  as  the  circuit  courts  do  in  most  counties, 
twice  a  yesiv,  but  at  least  six  times  a  year,  and  with  a  possibility  of  twelve,  and  with  a 
provision  for  an  increase  w^henever  population  and  business  justify  it,  to  be  decided  by 
the  wisdom  of  the  Legislature,  which  can  be  the  best  judge  of  conditions  as  they  arise 
in  the  future. 

There  is  nothing  arbitrary  in  the  system.  There  is  nothing  inflexible  in  it.  It  is  a 
system  that  is  a  wise  system,  infinitely  wiser  than  what  w^e  have  had  put  upon  us  Dy  a 
mongrel  convention,  controlled  by  foreigners  and  those  alien  in  birth,  manners,  breed- 
ing, ways,  thoughts,  inclinations  and  feelings. 

Now,  Mr.  Chairman,  in  trying  to  present  as  best  as  I  could,  some  reasons  for  this 
report,  I  want  to  disclaim  that  any  other  State  has  been  followed.  We  believe  we  have 
attained  a  happy  medium  between  those  States  that  have  too  few  courts,  that  do  not 
recognize  the  fact  that  cities  of  ten,  fifteen,  twenty  or  twenty-five  thousand  inhabitant? 
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may  justify  the  adding  to  a  system  of  circuits  a  city  court,  and  those  States,  like  our- 
selves, that  have  had  courts  for  every  county,  so  much  so  that  it  has  been  said  that 
whenever  you  meet  a  lawyer  in  Virginia,  you  make  no  mistake  if  you  call  him  "Judge." 
We  have  drawn,  as  we  believe,  nearly  the  middle  line  between  too  few  courts,  that  can- 
not transact  the  business  before  them,  and  too  many  courts  that  have  their  doors  open 
day  in  and  day  out  with  no  business  to  transact. 

I  believe,  just  as  the  gentleman  from  Roanoke  (Mr.  Robertson)  is  I  know  actuated 
by  the  love  of  his  State  and  the  desire  to  perpetuate  its  welfare,  that  likewise  the  Com- 
mittee has  been  actuated  by  the  same  motive.  And  when  a  man,  as  I  said  in  the  begin- 
ning to  this  Committee,  contemplates  Virginia's  past,  contemplates  her  history,  con- 
templates the  great  Constitutional  Conventions  that  have  been  held  and  the  great  men 
who  took  part  in  them  and  framed  our  respective  organic  governments,  when  he  looks 
to  the  past  and  sees  that  his  State  and  her  history  are  an  inspiration  to  all  the  States 
of  the  Southland  and  to  many  of  the  North,  that  the  word  "Virginia"  seems  to  be  an 
open  sesame  to  the  hospitality  and  courtesy  and  welcome  of  all  citizens,  when  he  looks 
upon  the  glorious  past  of  his  State,  be  he  a  native  or  an  adopted  son,  he  needs  no  higher 
inspiration  in  this  Convention  to  perform  to  the  best  of  his  ability  and  the  highest  of 
his  capacity  the  solemn  and  responsible  duties  that  have  developed  upon  him.  (Ap- 
plause.) 

The  Chairman:  The  question  is  on  the  amendment  to  section  1,  proposed  by  the 
gentleman  from  Roanoke  (Mr.  Robertson).  "The  amendment  will  be  read. 

The  Secretary:  In  section  1,  line  3,  after  the  words  "courts"  insert  the  words 
"county  courts"  so  as  to  read : 

"There  shall  be  a  Supreme  Court  of  Appeals,  Circuit  Courts,  County  Courts,  and  city 
courts." 

The  amendment  was  rejected,  there  being  on  a  division — ayes,  9;  noes,  41. 
Mir.  O'Flaherty:    With  the  consent  of  the  gentleman  from  Roanoke  I  will  move 
that  the  committee  rise. 

Mr.  Robertson:    All  right. 

The  committee  rose  and  the  President  resumed  the  chair,  whereupon  the  Convention 
adjourned  to  meet  on  Monday,  December  2,  1901,  at  12  o'clock  M. 


MONDAY,  December  2,  1901. 

The  Convention  met  at  12  o'clock  M. 

Prayer  by  Rev.  C.  P.  Williamson,  of  Richmond. 

On  motion  of  Mr.  Hunton,  the  Convention  resolved  itself  into  committee  of  the 
Whole  for  the  purpose  of  further  considering  the  report  of  the  Committee  on  the  Judi- 
ciary,  Mr.  Boaz  in  the  chair. 

The  Chairman:  The  pending  question  is  on  agreeing  to  the  motion  made  by  the 
gentleman  from  Roanoke  (Mr.  Robertson)  to  reconsider  the  vote  by  which  his  amend- 
ment to  the  first  section  was  rejected. 

Mr.  Robertson:  I  simply  wish  to  put  on  the  record  what  I  stated  when  I  was  dis- 
cussing this  matter  the  other  day.  I  stated  then  that  the  Judiciary  Committee,  in  my 
opinion,  had  acted  in  the  dark;  that  they  undertook  to  go  by  statistics,  and  they  took 
the  statistics  of  one  year  for  the  purpose  of  framing  a  scheme  of  courts  which  will  last 
until  we  have  another  Constitutional  Convention  in  the  remote  future. 

I  asked  the  gentleman  from  Danville  (Mr.  Withers),  who  had  charge  of  this  matter, 
and  who,  as  every  member  of  this  committee  knows,  is  supposed  to  be  better  up  on 
figures  and  statistics  than  any  of  the  rest  of  us,  to  give  us  the  figures  on  which  he  relies. 
I  stated  then,  as  I  state  now,  that  I  had  no  figures  except  those  for  the  year  1900.  I 
desire  to  have  the  figures  which  the  gentleman  handed  me  made  a  part  of  this  record, 
in  order  to  show  that  I  am  right  about  this  matter.  It  makes  a  great  difference  to  me 
what  this  Convention  does  about  such  an  important  matter,  but  when  I  see  that  I  am 
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in  a  hopeless  minority,  of  course  I  am  willing  to  yield.  If  this  Convention  is  willing  to 
tear  down  the  whole  system  of  courts  that  we  have  had  here  for  all  these  years,  with- 
out looking  carefully  into  whether  it  ought  to  dO'  so  or  not,  I,  for  one,  am  perfectly  will- 
ing to  submit.  I  suppose  I  can  stand  as  well  as  any  other  member  of  this  Convention 
any  system  of  courts  that  this  Convention  may  see  fit  to  adopt.  But  when  I  make  a 
statement  on  this  floor,  I  desire,  as  a  matter  of  record,  to  put  myself  right.  I,  therefore, 
ask  that  the  figures  which  the  gentleman  from  Danville  has  given  me  be  incorporated 
as  a  part  of  my  speech  this  morning  in  asking  that  this  matter  be  reconsidered. 
I  will  ask  the  Secretary  to  read  the  figures. 

Mr.  Withers:  If  the  gentleman  will  permit  me,  Mr.  Chairman,  I  think  I  will  have 
to  read  the  table  for  him,  as  I  will  be  glad  to  do. 

Mr.  Robertson:    I  shall  be  glad  if  the  gentleman  from  Danville  will  read  the  figures. 

Mr.  Withers:  I  will  say  in  explanation  to  those  gentlemen  who  were  not  present  on 
Saturday,  that  this  is  a  copy  of  the  report  as  made  by  the  clerks  of  the  circuit  courts  to 
the  respective  sessions  of  the  General  Assembly  for  the  years  1890,  1892,  1894,  1896  and 
1898,  and  embraces  the  number  of  days  in  session  of  the  respective  circuits  for  those 
various  dates. 

1890. 

First  Circuit,  156  days. 
Second  Circuit,  122  days. 
Third  Circuit,  136  days. 
Fourth  Circuit,  62  days. 

Fifth  Circuit  (now  abolished),  76  days,  Bedford  and  Campbell  counties  making  no 
returns. 

Sixth  Circuit,  86  days. 

Seventh  Circuit  (which  is  the  Richmond  Circuit),  351  days. 
Eighth  Circuit,  89  days,  Northampton  county  making  no  returns. 
Ninth  Circuit,  63  days,  Mathews  county  making  no  returns. 
Tenth  Circuit,  69  days.  King  George  county  making  no  returns. 
Eleventh  Circuit,  97  days. 
Twelfth  Circuit,  83  days. 
Thirteenth  Circuit,  127  days. 
Fourteenth  Circuit,  68  days. 

Fifteenth  Circuit,  86  days,  Giles  and  Bland  counties  making  no  returns. 
Sixteenth  Circuit,  119  days. 

Seventeenth  Circuit,  67  days,  Buchanan  and  Dickenson  counties  making  no  returns. 
The  Eighteenth  Circuit  was  at  that  date  not  in  existence. 

1892. 

First  Circuit,  69  days,  Southampton,  Norfolk  and  Portsmouth  city  making  no  re- 
turns. 

Second  Circuit,  111  days. 

Third  Circuit,  87  days,  Buckingham  county  making  no  returns. 
Fourth  Circuit,  74  days. 

Fifth  Circuit,  85  days,  Appomattox  county  making  no  returns. 
Sixth  Circuit,  84  days. 

Seventh  Circuit  (the  Richmond  Circuit),  378  days. 

Eighth  Circuit,  48  days,  Northampton,  Warwick  and  James  City  making  no  returns. 

Ninth  Circuit,  59  days,  Mathews  county  making  no  returns. 

Tenth  Circuit,  65  days,  King  George  county  making  no  returns. 

Eleventh  Circuit,  73  days,  Rappahannock  county  making  no  returns. 

Twelfth  Circuit,  84  days.  Warren  county  making  no  returns. 

Thirteenth  Circuit,  153  days. 

Fourteenth  Circuit,  51  days,  Roanoke  county  making  no  returns. 
Fifteenth  Circuit,  40  days,  Pulaski,  Giles,  Bland  and  Tazewell  counties  making  no 
returns. 

Sixteenth  Circuit,  118  days,  Grayson  county  making  no  returns. 
Seventeenth  Circuit,  90  days. 

Eighteenth  Circuit  (for  the  first  time  returning  under  its  new  creation),  48  days, 
Roanoke  city  making  no  returns. 

The  Eighteenth  Circuit  is  the  circuit  composed  of  Roanoke  city  and  Bedford.  That 
is  correct,  is  it  not? 

Mr.  Robertson:  Yes: 

Mr.  Withers  (reading) :   1894 : 

First  Circuit,  11  days,  Nansemond  county  only  returning. 
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Second  Circuit,  75  days,  Brunswick  and  Dinwiddie  counties  making  no  returns. 
Third.  Circuit,  53  days,  Powhatan,  Buckingham,  and  Cumberland  counties  failing  to 
return. 

Fourth  Circuit,  22  days,  Danville  city,  Pittsylvania  and  Patrick  counties  only  re- 
turning. 

Fifth  Circuit,  26  days,  Appomattox  and  Nelson  counties  only  returning. 
Sixth  Circuit,  157  days,  Madison  county  making  no  return. 
Seventh  Circuit,  357  days. 

Eighth  Circuit,  30  days,  Accomac,  York  and  New  Kent  counties  only  returning. 
Ninth  Circuit,  41  days,  Northumberland,  Essex,  King  and  Queen  counties  only  re- 
turning. 

Tenth  Circuit,  26  days.  King  George  county  and  Fredericksburg  missing. 
Eleventh  Circuit,  38  days,  Fauquier  county  and  Alexandria  city  only  returning. 
Twelfth  Circuit,  48  days,  Clarke  and  Shenandoah  counties  only  returning. 
Thirteenth  Circuit,  152  days. 

Fourteenth  Circuit,  71  days,  Montgomery  county  missing. 

Fifteenth  Circuit,  45  days,  Wythe  county  only  making  returns,  that  being  the  home 
-county  of  the  judge. 

Sixteenth  Circuit,  42  days,  Washington  county  only  making  returns. 
Seventeenth  Circuit,  61  days,  Lee  and  Wise  counties  only  making  returns. 
The  Eighteenth  Circuit  seems  to  have  made  no  return  at  all. 

1896. 

First  Circuit,  47  days,  Isle  of  Wight,  Norfolk  city  and  county  failing  to  return. 

Second  Circuit,  77  days,  Brunswick  and  Dinwiddie  counties  missing. 

Third  Circuit,  58  days,  Amelia,  Buckingham  and  Cumberland  counties  missing. 

Fourth  Circuit,  77  days,  Henry  and  Franklin  counties  and  Danville  city  missing. 

The  Fifth  Circuit  here  goes  out.   That  was  Judge  Horseley's  old  circuit. 

The  Sixth  Circuit,  110  days,  Madison  and  Amherst  counties  missing. 

Seventh  Circuit,  348  days. 

Eighth  Circuit,  74  days,  Northampton,  Warwick,  James  City  and  Newport  News 
missing. 

Ninth  Circuit,  54  days,  Gloucester,  Essex,  King  and  Queen  counties  only  reporting. 

Tenth  Circuit,  63  days,  Caroline  and  Stafford  counties  missing. 

Eleventh  Circuit,  56  days,  Loudoun,  Fauquier  and  Alexandria  city  only  reporting. 

Twelfth  Circuit,  27  days,  Shenandoah  county  only  reporting. 

Thirteenth  Circuit,  146  days. 

Fourteenth  Circuit,  19  days,  Floyd  and  Craig  counties  only  reporting. 
Fifteenth  Circuit,  39  days,  Wythe  county  only  reporting. 
Sixteenth  Circuit,  110  days,  Smyth  county  missing. 

Seventeenth  Circuit  makes  no  report.  I  have  one  county  here  from  the  Seventeenth 
Circuit,  but  as  it  is  only  one,  I  have  marked  it  as  practically  making  no  report.  The 
number  of  days  is  not  given. 

Eighteenth  Circuit,  108  days,  Bedford  county  missing. 

1898. 

For  that  year  I  have  not  compiled  the  missing  counties,  simply  for  lack  of  time. 
I  can  put  them  in  if  the  gentleman  from  Roanoke  city  desires. 
Mr.  Robertson:    Yes,  sir;  I  wish  you  would. 
Mr.  Wfithers:    Here  they  are  from  the  counties  reporting: 

First  Circuit,  66  days. 

Second  Circuit,  164  days.  ^ 

Third  Circuit,  45  days. 

Fourth  Circuit,  37  days. 

The  Fifth  Circuit  is  abolished. 

Sixth  Circuit,  119  days. 

Seventh  Circuit,  205  days.    That  is  the  Richmond  Circuit. 

Eighth  Circuit,  25  days. 

Ninth  Circuit,  41  days. 

Tenth  Circuit,  39  days. 

Eleventh  Circuit,  36  days. 

Twelfth  Circuit,  46  days. 

Thirteenth  Circuit,  153  days,  which  Is  the  whole. 
Fourteenth  Circuit,  107  days. 
Fifteenth  Circuit,  46  days. 
Sixteenth  Circuit,  118  days. 
Seventeenth  Circuit,  33  days. 
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EighteenttL  Circuit,  29  days.  There,  as  usual,  Bedford  county  is  missing.  I  know 
ttiat  from  my  memorandum. 

The  returns  for  1900  are  in  ihe  report  of  the  Judiciary  Committee,  as  published  in 
the  papers  two  months  ago. 

Mr.  Robertson:  As  I  understand,  there  are  a  number  missing  in  the  last  year  which 
you  read? 

:\Ir.  Withers:  Yes.  Xow,  for  the  year  1S9S,  in  order  that  there  may  be  no  mistake 
about  it.  I  will  state  that  I  have  not  had  an  opportunity  to  compile  the  missing  counties, 
with  the  exception  of  the  two  instances  I  have  indicated.  The  statement  indicates  the 
returns  that  are  incomplete,  not  full,  from  the  respective  districts. 

I  simply  read  that  statement,  :sh\  Chairman,  because  I  am  satisfied  that  neither  the 
stenographer  nor  the  Secretary  can  make  out  my  writing. 

YiT.  Robertson:  Mr.  Chairman,  I  am  very  much  obliged  to  the  gentleman  from 
Danville  (Mr.  Withers)  for  the  courtesy  he  has  shown  me  in  reading  this  list  of  circuit 
courts,  although  all  of  these  counties  are  yet  to  be  heard  from. 

It  may  be  a  very  good  excuse  for  the  gentleman  from  Danyille  and  other  gentlemen 
to  say  that  they  do  not  know  how  many  days  in  the  different  years  circuit  courts  sat, 
because  the  clerks  have  failed  to  perform  their  duties.  But  that  is  no  reason  why  this 
Convention  should  take  the  statements  of  the  gentlenian  from  Danville  (Mr.  Withers) 
as  its  guide  in  forming  a  system  of  courts. 

What  has  been  read  is  bound  to  show  to  this  committee  that  the  county  courts 
which  are  going  to  be  united  with  the  new  circuit  courts  have  been  absolutely  ignored, 
as  I  said  on  Saturday.  There  are  absolutely  no  statistics  here  showing  what  the  busi- 
ness of  the  circuit  courts  was  during  the  different  years.  As  I  stated  on  Saturday,  the 
gentleman  refused  to  look  at  the  number  of  days  the  clerks  said  those  courts  sat.  The 
whole  theory  of  these  courts  has  been  based  on  what  the  circuit  cotirts  did;  and  in  every 
instance  there  are  large  and  important  counties  in  those  circuits  missing. 

Mr.  Chairman,  this  Convention  is  now  undertaking  to  fix  a  system  of  courts  for  this 
State  which  will  be  a  permanent  system  for  many  years  to  come:  for  you  must  look  at 
another  section  of  this  report  in  order  to  see  its  effect.  The  gentleman,  in  answering 
me,  said  that  the  system  was  more  or  less  flexible,  but  an  examination  of  another  sec- 
tion of  this  report  will  show  that  you  cannot  create  a  new  circuit  unless  it  contains 
60,000  inhabitants.  In  other  words,  you  cannot  create  a  new  circuit  if  that  action  has 
the  effect  of  leaving  less  than  60,000  inhabitants  in  any  of  the  circuits  herein  provided 
for.  I  respectfully  submit  these  considerations  to  the  thinking  men  of  this  Convention, 
the  men  whose  mmds  have  not  become  prejudiced  (as  I  said  the  other  day)  by  an  ex- 
tended debate.  This  committee  is  composed  of  gentlemen,  eveiw  one  of  whom  I  admire 
and  respect.  Every  man  on  that  committee  has  been  courteous  and  kind  to  me,  and  I 
have  the  kindest  feelings  towards  all  of  them.  But  this  committee  is  composed  of  law- 
yers. It  is  the  trade  of  a  lawyer  to  dispute  what  some  other  lawyer  says.  We  have  had 
heated  debates  in  the  Judiciary  Committee  ever  since  its  first  meeting,  some  time  early 
in  June;  and  we  have  been  talking  about  everything  in  connection  with  it  and  arguing 
against  each  other  until,  so  far  as  this  committee  is  concerned,  it  is  useless  for  anybody 
to  say  anything  further. 

But  there  are  members  on  this  floor  who  have  not  given  this  matter  much  thought. 
Some  of  them  tell  me  they  have  not  even  read  over  our  report.  I  was  so  told  yesterday. 
And  yet,  on  the  theory  that  we  know  more  about  this  matter  than  they  do,  they  are 
willing  to  blindly  vote  for  a  system  of  courts  which  the  statement  the  gentleman  handed 
me  shows  that  we  did  not  know  a  bit  more  about  than  you  do.  I  do  not  want  to  be  in- 
temperate in  my  language.  I  certainly  want  to  keep  strictly  v,-ithin  the  lines  laid  down 
by  parliamentary  law  in  discussing  this  matter.  I  certainly  have  no  personal  Interest 
in  it.  I  have  had  enough  of  being  judge.  I  do  not  want  any  more  of  it.  I  have  no  in- 
terest in  the  world  except  the  interest  of  this  great  Commonwealth,  a  portion  of  which 
I  have  the  honor  to  represent.  But  I  do  say  to  this  committee  that  we  are  making  a 
tremendous  leap  in  the  dark  without  suflicient  consideration  as  to  what  we  are  doing. 
I  believe  the  reason  why  the  committee  did  it  was  that  we  talked  and  talked  until  we 
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got  worn  out  about  this  matter.  Finally  we  concluded  that  we  had  better  bring  it  before 
the  Convention  and  have  it  settled  here,  because,  without  betraying  any  secrets,  I  re- 
spectfully submit  that  the  question  of  the  circuit  courts  has  never  been  ventilated  from 
the  standpoint  of  figures. 

We  have  never  had  before  us  any  evidence  as  to  the  business  of  the  county  courts, 
and  every  bit  of  the  business  to  which  I  referred  the  other  day  is  to  be  put  upon  these 
twenty-four  judges,  and  they  are  expected  to  transact  the  same  business  that  104  judges 
have  been  transacting  in  the  past.  When  we  ask  why  they  are  to  do  that,  they  bring 
such  figures  as  these  and  call  them  statistics. 

While  I  have  the  kindest  feelings,  and,  I  may  say,  as  I  said  the  other  day,  an  affec- 
tion for  my  friend  from  Danville  (Mr.  Withers),  and  while  I  admire  his  upright  character 
and  his  desire  to  cut  down  expenses  in  this  State,  I  do  say  that  he  is  going  off  on  a  false 
trail  when  he  undertakes  to  get  up  this  system  of  courts  on  such  figures  as  these.  He 
said  nobody  would  understand  them  except  himself.  Since  he  has  read  them,  I  do  not 
think  any  member  of  this  Convention  can  intelligently  vote  on  them.  If  this  is  the  basis 
of  their  report  (I  never  saw  it  until  I  asked  for  it  the  other  day),  it  does  seem  to  me 
that  they  have  done  a  big  thing  on  a  mighty  little  basis  for  doing  it. 

Now,  I  am  not  going  to  argue  this  matter  again.  I  have  wearied  the  committee 
long  enough.  I  am  only  going  to  add  one  remark  to  what  I  said  the  other  day.  I 
omitted  it  accidentally,  strange  to'  say,  in  the  long  speech  I  made,  and  that  is  with  refer- 
ence to  the  expenses.  I  do  not  know  much  about  figures.  These  are  the  figures  of  the 
days  the  court  sat.  These  figures,  though,  do  not  show  the  number  of  hours  that  the 
judges  who  presided  over  the  courts  sat  in  studying  cases.  I  may  not  know  much  about 
figures,  but  I  have  been  on  the  bench.  I  presided  over  a  court  in  Roanoke  that  had 
exactly  the  same  kind  of  jurisdiction  that  these  courts  will  have;  and  a  court  may  sit 
for  one  day  to  hear  a  case  and  it  may  take  the  judge  three  weeks  to  decide  that  case. 

Now,  this  system  is  based  on  the  theory  that  a  judge  does  not  require  any  time  at 
all  to  decide  cases.  It  is  admitted  that  the  judges  are  going  to  be  worked  terribly  hard. 
They  will  have  to  climb  mountains  and  drive  through  swollen  streams  to  get  to  the 
various  counties  off  the  railroad,  in  Western  Virginia  and  Southwestern  Virginia.  A 
judge  will  have  to  decide  chancery  cases  involving  the  property  of  people;  he  will  have 
to  decide  what  is  the  true  construction  of  some  man's  will,  where  it  is  very  difficult  to 
construe  it;  he  will  have  to  do  all  sorts  of  work  requiring  time  and  thought  and  study, 
and  yet,  at  the  same  time,  he  has  to  spend  his  life,  practically,  in  getting  from  one  court 
to  the  other.    Now,  that  is  not  all. 

I  desire  to  present  one  more  view  to  the  Committee  of  the  Whole,  with  the  hope 
that  it  may  make  some  impression  on  some  of  the  gentlemen  here.  It  has  not  been 
considered  for  one  moment.  I  failed  to  advert  to  it  the  other  day.  It  relates  to  the 
increased  expense  on  account  of  keeping  criminals  in  jail  until  they  are  tried,  under  this 
new  system.  Nothing  has  been  said  about  that — not  a  word.  Everybody  knows  that 
when  a  man  is  sent  to  the  penitentiary,  he  is  of  some  use  to  the  State.  He  is  put  to 
work,  and  the  penitentiary  is  almost  a  paying  institution,  I  understand.  I  am  not  par- 
ticularly informed  about  it,  but  I  know  the  State  is  not  put  to  any  great  expense.  My 
impression  is  that  the  penitentiary  is  a  paying  institution,  is  it  not? 

Mr.  Mcllwaine:    It  pays  about  $50,000  a  year. 

Mr.  Robertson:  But  when  you  keep  a  prisoner  in  jail,  you  are  bound  to  feed  him. 
Under  this  system,  in  most  of  the  large  circuits,  for  instance,  the  circuit  in  which  my 
friend,  the  gentleman  from  Staunton  (Mr.  Quarles),  lives,  keeping  people  in  jail,  a  great 
many  of  whom  cannot  give  bail  (they  may  be  misdemeanor  cases;  I  care  not  what  sort 
of  cases  they  are)  three  months  instead  of  one  month  is  going  to  make  a  big  difference 
in  the  expenses. 

I  have  asked  these  gentlemen  if  they  have  made  any  computation  about  that.  "No; 
we  cannot  get  at  that."  That  is  their  usual  reply.  They  make  a  very  good  excuse  for 
not  having  the  figures,  but  that  excuse  does  not  prove  that  they  are  right.  W|henever 
I  press  my  friend,  the  gentleman  from  Danville,  for  figures,  he  says,  "I  cannot  give  you 
those  figures;  it  is  impossible  to  give  them;  the  clerks  do  not  furnish  them,"  and  all 
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that.  That,  of  course,  excuses  my  friend  from  Danville  for  not  knowing  about  those 
figures,  but  it  does  not  excuse  him  from  coming  here  and  advocating  a  system  of  courts 
that  he  cannot  sustain  by  the  figures. 

Now,  that  is  a  subject  which  ought  to  be  considered.  I  am  not  going  to  talk  any 
more  about  the  sentiment  connected  with  this  matter.  The  Committee  seems  to  think 
that  the  sentiment  of  the  people  of  Virginia  is  something  that  is  worthleSiS.  The  only 
thing  further  I  have  to  say  about  that  is  that  in  my  opinion  that  sentiment  is  so  deep- 
seated  that  we  are  going  to  hear  from  it  hereafter.  The  people  of  Virginia  love  their  old 
institutions;  they  love  their  county  courts.  They  are  willing  to  have  them  and  we,  a 
hundred  men,  cannot,  by  a  wave  of  the  hand,  sweep  away  the  sentiments  of  a  great 
people  and  say  "you  ought  not  to  have  these  county  courts;  they  are  not  good  for  you; 
they  are  of  no  use." 

I  respectfully  submit,  on  the  whole  hard  argument  and  the  facts,  that  this  com- 
mittee has  come  in  here  to  change  a  system  of  courts  that  we  have  had  for  over  two 
hundred  years,  and  the  burden  is  on  it  to  show  that  this  system  will  work;  and  it  has 
not  sustained  that  burden. 

Mj  friend,  the  gentleman  from  Danville,  made  an  able  and  interesting  speech.  He 
is  gifted  with  the  power  of  expression.  I  envy  him  the  talent  he  has  for  saying  things  in 
a.  nice  way,  but  I  challenge  any  member  of  this  Committee  to  point  to  a  single  figure  or 
fact  that  he  has  brought  to  the  attention  of  the  committee.  It  was  ''my  opinion  is  so  and 
so;"  "I  have  gathered  my  opinion  from  some  figures,"  and  when  I  asked  him  for  the 
figures  "here  they  are." 

I  should  like  the  gentlemen  of  the  committee  to  examine  carefully  this  paper  and 
see  whether  they  can  get  a  theory  of  courts  out  of  stich  statistics.  Oh,  no;  statistics 
are  something  that  have  lo  take  a  broader  field  than  this  paper  does.  When  you  come 
to  dealing  in  figures  or  in  any  other  inductive  method  of  reasoning,  you  have  to  get  so 
many  facts  that  your  theory  is  bound  to  be  what  you  say  it  is,  because  there  is  no 
exception  to  it.  Here  they  come  in  with  a  paper  showing  that  certain  courts  sat  a  cer- 
tain number  of  days;  the  circuit  court  of  Richmond  city  351  days  in  the  year.  I  do  not 
know  how  the  court  did  it. 

Mr.  Meredith:  The  judge  holds  the  circuit  court  of  Richmond  in  one  building,  and 
the  circuit  court  of  Henrico  down  on  Main  street  about  Twentieth  or  Twenty-second 
street.  He  frequently  holds  both  courts  the  same  day.  That  is  the  way  it  occurs.  They 
are  only  five  or  ten  minutes"  walk  apart. 

Mr.  Robertson:  I  am  very  glad  that  the  gentleman  is  able  to  explain  one  portion 
of  the  statistics,  but  I  do  not  see  how  anybodj^  can  base  a  system  of  courts  on  statistics 
which  omit  on  their  face  that  they  are  filled  up  with  omissions,  certain  counties  being 
omitted. 

Wlien  yoti  come  to  the  eighteenth  circuit,  the  city  of  Roanoke,  where  the  business 
is  very  much  larger  than  in  Bedford  county,  is  omitted  entirely.  That  may  be  the  fault 
of  the  clerk  of  the  city  of  Roanoke,  but  I  have  nothing  to  do  with  whose  fault  it  is.  All 
I  am  discussing  is  whether  these  figures  can  or  cannot  be  relied  on. 

1  respectfully  submit,  without  detaining  the  Committee  another  minute,  that  this 
report  ought  to  be  sent  back  to  the  Judiciary  Committee,  and  they  ought  to  bring  in 
some  plan  that  they  can  sustain  by  figures,  and  show  that  twenty-fotir  jtidges  can  do  the 
work  of  the  one  hundred  and  four  judges. 

With  respect  to  what  I  said  about  the  county  courts,  I  will  say  that  I  do  not  take 
back  a  word.  I  believe  in  maintaining  the  dual  system  of  courts.  I  think  the  people  of 
Virginia  want  those  courts.  I  believe  they  are  the  best  courts  we  can  have.  I  do  not 
care  what  sort  of  courts  there  are  in  North  Carolina  or  in  any  other  State  in  this  Union. 
I  care  not  for  the  theorizing  of  gentlemen  who  live  in  the  cities,  and  have  all  the  courts 
they  want,  and  have  everything  divided  up  to  suit  themselves.  I  do  not  believe  in  the 
theories  they  advance  as  to  what  sort  of  courts  the  people  out  in  the  country-  should 
have.  I  say  that  because  I  have  lived  in  the  country  and  in  a  city,  too.  The  city  of 
Roanoke  was  a  village  when  I  went  to  it,  and  1  had  to  practice  in  the  country-  courts, 
85 — Const.  Debs. 
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and  I  have  to  do  it  now,  and  I  know  just  as  much  about  the  country  courts  as  about  the 
city  courts. 

A  good  many  of  the  gentlemen  who  theorize  so  about  what  we  ought  to  have  in  the 
country  have  lived  all  their  lives  in  a  city,  and  have  all  kinds  of  courts  that  they  want. 
They  would  not  listen  for  a  moment  to  coalescing  their  courts  and  having  one  judge 
try  all  sorts  of  cases.  But  when  it  comes  to  the  country,  they  say,  "you  do  not  need  that, 
because  we  find  that  in  the  year  1898  one  court,  somewhere,  sat  about  twenty-nine 
days,"  with  three  or  four  counties  to  be  heard  from. 

That  is  all  I  have  to  say  about  it.  I  do  not  want  to  be  arrogant;  I  do  not  want  to 
assume  to  myself  any  superior  knowledge,  but  I  do  say  that  most  of  the  ideas  I  have 
about  this  question  were  obtained  from  members  of  this  committee  who  taught  me  how 
to  reason  about  it.  Some  of  the  most  distinguished  members  of  this  committee  gave  me 
the  views  I  have  now.  They  have  seen  reasons  to  change  their  view,  but  they  have  not 
given  the  Convention  the  benefit  of  the  reasons  why  they  have  changed  it.  I  maintain 
the  views  that  I  gathered  from  them.    That  is  just  about  the  size  of  it. 

I  do  not  want  to  take  up  the  time  of  the  Committee,  but  I  do  wish  very  much  that 
some  of  the  gentlemen  who  believe  in  the  dual  system  of  courts  and  believed  in  the 
county  courts  would  explain  how  they  have  swallowed  whole  the  twenty-four  judges  and 
can  commend  highly  the  sub-committee  which  got  up  the  scheme  of  twenty-four  judges, 
when  they  can  produce  no  more  statistics  in  favor  of  it  than  they  have  on  this  floor. 

Mr.  Hunton:  Mr. '  Chairman,  only  a  word  in  reply  to  the  gentleman  from.  Roanoke. 
I  understood  my  friend  to  say  that  this  committee  had  before  it  no  data  with  reference 
to  the  county  courts  such  as  it  has  presented  as  to  the  circuit  courts.  I  hold  in  my  hand 
Document  No.  1,  which  is  a  paper  addressed  to  the  Convention  by  its  Secretary. 

That  information  is  at  the  disposition  of  any  member  of  this  Committee  who  is 
willing  to  take  Document  No.  1  and  examine  not  only  the  number  of  cases  pending  and 
that  have  been  disposed  of,  but  the  number  of  days  of  session  of  the  county  courts  of  the 
various  counties  of  this  State  during  the  year  1900. 

Now,  it  seems  to  me  the  argument  of  my  friend  from  Roanoke  was  made  on  a 
motion  to  pass  by  the  motion  to  reconsider  the  vote  taken  on  Saturday  last,  by  which 
his  amendment  was  disposed  of.  No  reason  has  been  given  by  my  distinguished  friend 
for  Its  postponement.  His  whole  argument  has  been  addressed  to  the  mierits  of  his 
proposition. 

Mr.  Robertson:  I  withdrew  the  motion  to  postpone  when  the  gentleman  from  Fau- 
quier objected. 

Mr.  J.  nton:  I  beg  pardon.  I  did  not  so  understand  it.  The  motion  to  postpone 
having  b<^^ii  withdrawn  by  my  friend,  I  wish  to  say  a  word  in  defense  of  the  Committee 
over  which  it  has  been  my  pleasure  to  preside,  the  Committee  on  the  Judiciary.  My 
friend  has  stated  that  the  Committee  has  acted  without  due  information.  In  defense 
of  the  Committee  I  desire  tO'  state  that  no  question  came  before  it  that  did  not  receive 
the  most  laborious,  the  most  careful,  and  the  most  painstaking  thought  that  the  Com- 
mittee was  capable  of  bestowing  upon  it.  There  were  differences  upon  many  points,  dif- 
ferences that  were  elaborately  discussed  and  considered,  differences  upon  which  con- 
clusions were  reached  after  having  every  particle  of  information  that  wasi  within  reach 
of  the  Committee  or  that  it  could  secure  by  any  other  means  in  its  power. 

It  may  be  that  this  body  may  deem  it  wiser  to  act  in  some  other  way  than  the  Com 
mittee  has  done  upon  some  of  the  many  subjects  involved  in  this  report,  but  I  do  not 
mean  that  it  shall  go  unquestioned  upon  this  floor  that  the  Committee  has  acted  with- 
out due  consideration  and  without  considering  the  information  that  was  within  its  power 
OT  could  be  obtained  upon  the  many  important  subjects  that  were  submitted  to  it.  So 
much  as  to  the  Committee. 

Now,  as  to  the  merits  of  the  proposition,  I  do  not  desire  to  further  weary  this  body. 
It  has  been  elaborately  discussed,  and  the  issues  pro'  and  con  have  been  presented  with 
clearness  and  ability  by  the  distinguished  gentleman  from  Roanoke  (Mr.  Robertson),  in 
opposition  to  the  abolition  of  the  county  courts,  and  by  the  gentleman  from  Danville 
(Mr.  Withers)  in  favor  of  the  abolition  of  the  county  courts.    It  seems  to  me  that  this 
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body  is  as  ripe  and  as  ready  lo  settle  that  question  to-day  as  it  cotild  be  if  it  were  dis- 
cussed for  weeks  or  months  or  for  years.  I  merely  ask  that  the  matter  be  disposed,  so 
that  the  committee  may  be  able  to  conform  its  futtire  course  with  this  matter  settled 
once  and  for  all. 

Mr.  Brown  moved  to  pass  by  the  question  under  consideration. 

The  motion  was  opposed  by  Messrs.  Mcllwaine  and  Hunton,  and  supported  by  Mr. 
Summers. 

The  motion  was  losi — ayes  21,  noes  29. 

Mr.  Robertson  then  withdrew  his  motion  to  reconsider  section  1. 
Section  2  was  temporarily  passed  by. 

:\Ir.  Summers  moved  to  omit  the  words  "•of  appeal"  from  section  1. 
Mr.  Hunton:    I  ask  that  unanimous  consent  be  granted  to  return  to  section  1. 
The  Chairman:    That  will  be  taken  as  the  sense  of  the  body,  in  the  a^bsence  of  ob- 
jection. 

Mr.  Summers:  Xov\-,  gentleman  of  the  Committee,  I  want  to  remove  one  doubt  that 
arises  in  the  mind  of  the  non-listener.  There  are  many  men  in  this  Convention  who  say: 
"I  am  for  the  repon,"  without  looking  into  the  circumstances  of  its  rendition.  This  is 
not  a  unanimous  report.  There  were  a  number  of  questions  which  came  up  in  the  con- 
sideration of  the  report  as  to  which  there  was  diiference  of  opinion.  For  the  purpose 
of  leaving  each  gentleman  on  the  Committee  free  to  advocate  the  particular  view  held 
by  him.  the  following  sentence  was  added  at  the  end  of  the  report: 

Individual  members  reserve  the  right  to  offer  or  vote  for  amendments  upon  par- 
ticular questions  as  to  which  they  differ  from  the  committee. 

This  is  one  of  the  questions.  It  is  true,  gentlemen  of  the  Committee  of  the  \\Tiole, 
that  by  reason  of  the  character  of  the  gentlemen  composing  this  committee,  its  recom- 
mendations have  wonderful  weight.  But  as  a  matter  of  fact,  nearly  one-half  of  its  fifteen 
members  favored  the  erasure  of  the  words  "of  appeals"  and  one  only  turned  the  balance. 

Mr.  Withers:  I  rise  to  a  point  of  order.  The  gentleman  has  no  right  to  state  the 
deliberations  of  the  Judiciary  Committee  or  the  votes  therein. 

The  Chairman:    The  point  of  order  is  well  taken. 

Mr.  Summers:  Very  well.  sir.  At  any  rate,  it  is  stated  tipon  the  face  of  the  report 
that  we  all  have  the  right  to  advocate  our  individual  views  before  the  Committee  of  the 
WTiole  and  the  Convention  itself. 

I  will  now  state  plainly  and  briefly  my  reasons  for  this  amendment.  V^^e  go  on  and 
determine  the  jurisdiction  of  this  court.  AMiat  is  it?  It  is  not  only  a  question  of  ap- 
peals, but  it  is  a  question  of  original  jurisdiction.  The  great  and  venerable  gentleman 
who  once  lived  in  this  country,  the  author  of  the  only  live  law  in  Virginia,  has  said  and 
written  that  the  Underwood  Constitution  gave  this  court  a  misnomer,  I  refer  to  Pro- 
fessor ^Minor.  It  is  not  only  a  court  of  appeals,  but  a  court  of  appeals  and  a  court  of 
original  jurisdiction;  and  those  who  come  after  us  will  wonder  why  we,  as  the  most  in- 
telligent gentlemen  and  lawyers  of  the  State  of  Virginia,  gave  a  court  a  name  that  it  did 
not  deserve. 

I  appeal  to  those  gentlemen  who  ai'e  not  lavi^ers  to  consider  this  matter.  You  will 
read  on  until  about  the  fifth  section,  and  there  you  will  find  stated  the  matters  as  to 
which  the  jurisdiction  of  the  court  is  original — lialjeas  corpus  proceedings,  prohibition, 
and  so  on.  Therefore  it  is  not  a  stipreme  court  of  appeals  alone,  but  it  is  a  supreme 
court. 

Gentlemen  of  the  Committee,  let  me  ask  you  to  take  a  sensible,  practical  view  of 
this  matter.  In  the  State  of  New  York  they  have  to-day  a  Supreme  Court  of  Appeals 
and  a  Supreme  Court.  Vhich  do  you  say  is  the  superior  court?  VTiich  is  the  court  that 
rules?  They  fell  into  the  same  blunder  there  that  we  are  going  to  fall  into  if  we  adopt 
^he  report  of  the  committee.  They  had  the  superior  court,  and  they  made  the  Supreme 
Court  of  Appeals  the  superior  court;  and  as  a  result  of  the  increased  business  due  to  the 
prosperity  of  the  State  they  had  to  organize  another  court,  and  they  called  it  the  Su- 
preme Court.    That  is  an  absurdity  upon  its  face. 
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I  have  heard  but  one  reason  given  for  this  action.  We  discussed  this  question  very 
thoroughly  in  our  committee,  and  I  have  never  heard  any  reason  given  other  than  that 
we  now  have  reports  of  the  Supreme  Court  of  Appeals,  a.nd  if  the  designation  is  changed 
will  produce  disorder.  That  is  no  reason.  This  country  is  going  to  last  for  long,  long 
years  after  we  have  passed  away.  Let  us  begin  with  our  new  organization,  and  desig- 
nate this  court  as  the  Supreme  Court  in  the  first  place. 

Only  one  other  reason  can  be  given  for  giving  the  name  "Supreme  Court  of  Appeals" 
to  this  court,  and  that  is  that  it  is  in  the  Underwood  Constitution.  It  is  my  pride,  gen- 
tlemen, when  it  is  just  and  fair,  to  erase  anything  I  can  that  is  in  that  Constitution  in 
order  to  wipe  out  reminiscenses  of  the  past.  Those  of  us  who  were  soldiers  were  refu- 
gees when  the  framers  of  that  Constitution  assembled  here  and  adopted  it;  and  in  copy- 
ing the  law  of  New  York  in  that  respect  they  copied  what  has  since  become  recognized 
as  a  great  error,  and  what  the  lawyers  of  New  York  and  the  most  intelligent  lawyers  of 
the  nation  admit  to  have  been  a  great  mistake. 

With  that  statement,  gentlemen,  I  ask  you  to  agree  lo  the  erasing  of  the  words  "of 
appeals,"  and  to  let  it  read  "Supreme  Court,"  because  it  is  the  Supreme  Court,  and  it  is 
not  the  Supreme  Court  of  Appeals.  I  will  be  pleased  to  hear  from  some  learned  gentle- 
man of  the  Judiciary  Committee  and  some  historian  upon  that  subject. 

Mr.  Hunton:  Mr.  CJiairman,  I  desire  to  state,  in  explanation  of  the  report  of  the 
<jaminittee,  that  the  name  "Supreme  Court  of  Appeals"  is  not  absolutely  logical,  because 
the  Supreme  Court  of  Appeals  has  original  as  well  as  appellate  jurisdiction.  Therefore, 
when  it  is  called  the  Supreme  Court  of  Appeals  it  is  not  an  apt  description  of  the  court; 
and  as  an  original  proposition,  if  we  were  to  select  a  name  for  it,  probably  the  present 
name  as  suggested  by  the  gentleman  from  Washington  county  (Mr.  Summers)  would 
not  have  been  adopted,  but  it  would  instead  have  been  called  the  "Supreme  Court." 
But  the  present  name  has  been  the  name  of  this  court  since  the  Commonwealth  has 
existed.  It  was  believed  that  confusion  would  arise  from  a  change  in  its  name,  and  that 
inasmuch  as  the  retention  of  the  present  name  would  involve  nothing  more  serious  than 
the  frequent  addition  of  the  words  "of  appeals"  in  writing  and  in  type,  it  was  wiser  to 
adhere  to  the  old  designation  and  to  retain  the  name  by  which  the  court  has  been  known 
from  its  existence. 

The  amendment  was  rejected. 

Sections  3  and  4  were  then  read. 

Mr.  Thom  moved  to  amend  section  4  by  striking  out  all  of  the  section  after  the  word 
"case,"  thereby  omitting  the  following: 

And  when  an  appeal  or  writ  of  error  is  refused,  a  brief  statement  in  writing  of  the- 
reasons  for  such  refusal  shall  be  given. 

To  this  point  Mr.  Thom  addressed  himself  as  follows: 

The  amendment  which  I  propose  to' the  section  will,  if  adopted,  leave  the  section  in 
the  shape  in  which  it  is  in  the  present  Constitution. 

I  fear  that  the  result  of  amending  the  present  section  as  is  proposed  by  the  report 
will  be  very  disastrous  to  the  interests  of  the  people  of  the  State.  The  purpose  of  those 
gentlemen  who  favor  the  insertion  of  this  amendment  is  to  require  the  Court  of  Appeals, 
in  rejecting  an  appeal,  to  give  a  statement  of  the  briefest  nature  as  to  their  reasons  for 
rejecting  it — ^such,  for  example,  as  that  the  appeal  is  refused  on  the  merits,  or  that  it  is 
refused  because  of  some  technical  error  in  the  record,  or  that  it  is  refused  for  some 
other  reason  stated  in  equally  brief  form. 

The  serious  objection  which  I  wish  to  urge  to  the  amendment  is  that  the  language 
which  we  put  into  the  Constitution  on  this  subject  will  be  interpreted  in  an  entirely  dif- 
ferent way  from  that  in  which  it  is  construed  by  individual  members  of  this  Convention. 
"A  brief  statement  in  writing  of  the  reasons  for  refusing  an  appeal"  may  mean  different 
things  to  different  minds.  It  may  and  probably  will  mean  to  the  members  of  that  court 
that  they  are  to  give  reasons  for  their  action,  and  such  reasons  as  are  ordinarily  under- 
stood by  lawyers  and  courts.  And  this,  in  practice,  will  doubtless  result  in  opinions 
being  given  by  the  court,  in  a  more  or  less  brief  form,  in  every  ease  presented  to  it. 
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If  that  construction  be  placed  upon  this  language  the  result  will  inevitably  be  to 
overload  the  Court  of  Appeals,  and  the  result  for  which  v/e  have  been,  as  a  State,  strug- 
gling for  years  past — to  get  the  docket  of  the  Court  of  Appeals  under  control — will  be 
entirely  defeated.  In  other  words,  this  amendment,  if  adopted,  is  liable  to  the  danger  of 
overloading  the  court,  and  of  preventing  the  prompt  handling  of  meritorious  appeals  by 
that  tribunal.  It  may  eventuate  in  finally  delaying  justice  as  administered  by  that  court 
in  such  a  way  that  persons  who  have  meritorious  cases  before  it  can  never  get  a  prompt 
hearing  of  their  matters. 

It  will  also,  Mr.  Chairman,  be  open  to  an  additional  objection.  It  will  mean  that 
when  the  judges  write  these  brief  opinions  refusing  an  appeal,  those  opinions  will  give 
to  the  world  law  not  derived  from  the  mature  consideration  incident  to  argument  before 
the  court.  The  conclusions  of  the  court  may  be  entirely  correct,  but  its  reasons  may,  if 
not  given  after  argument,  establish  exceedingly  bad  precedents  in  the  law^  of  the  State. 

That  both  of  these  results  may  ensue  from  the  adoption  of  any  such  provision  as  is 
suggested  here  is,  to  my  mind,  shown  conclusively  by  a  letter  which  I  have  received 
within  the  last  few  days  from  one  of  the  most  eminent  lawyers  and  one  of  the  most 
eminent  educators  in  law  of  the  State  of  Virginia.  He  puts  upon  this  language  the  exact 
construction  which  I  fear  the  Court  of  Appeals  will  put  upon  it.  He  understands  it  to 
mean  that  a  brief  opinion  in  every  case  will  be  required  of  the  court  by  the  Constitu- 
tion; and  he  makes  the  additional  point  that  if  such  a  brief  opinion  is  required  of  the 
court  the  result  will  inevitably  be  bad  law. 

I  shall  take  the  liberty  of  reading  this  letter  to  the  Convention.  It  comes  from  the 
son  of  a  man  who,  in  my  judgment,  ranks  almost  without  a  peer  among  the  judges  of 
that  eminent  tribunal.  When  I  take  the  opinions  of  this  gentleman's  father  and  compare 
them  with  the  opinions  which  have  emanated  from  any  man  in  that  court  from  the  be- 
ginning of  its  history  until  to-day,  I  cannot  name  one  who  appeals  to  me  as  his  superior. 
I  refer  to  the  late  Judge  E.  C.  Burk,  of  Bedford  county.  And  I  believe  that  I  may  be 
pardoned  for  saying,  even  about  a  living  man,  that  the  son  of  this  eminent  jurist  inherits 
much  of  the  merit  and  much  of  the  standing  with  the  people  of  Virginia  that  his  distin- 
guished father  enjoyed.  He  is  now  a  member  of  the  faculty  of  Washington  and  Lee  Uni- 
versity; he  is  now  the  reporter  of  the  Court  of  Appeals,  and  his  views  on  this  question 
are,  in  my  opinion,  entitled  to  the  greatest  weight  and  consideration. 

The  letter  is  as  follows : 

November  25,  1901. 

Hon.  Alfred  TJwm.  Constitutional  Convention.  Riclim-ond.  Ya.: 

My  Dear  Sir, — I  understand  that  the  question  will  come  before  some  committee  of 
the  Convention  as  to  whether  the  Court  of  Appeals  shall  be  required  to  state  in  writing 
the  reasons  for  their  refusal  of  applications  for  appeals  and  writs  of  error.  In  the  first 
place,  I  do  not  think  that  such  a  provision  should  go  into  our  permanent  organic  law. 
It  is  an  untried  question,  and  might  be  found  not  at  all  desirable.  If  it  should  be  de- 
sirable at  any  time,  it  should  be  done  by  the  act  of  the  Legislature,  which  can  be  easily 
changed  if  it  does  not  work  well;  but  I  do  not  think  that  it  would  be  desirable  to  require 
such  a  thing  to  be  done  even  by  an  act  of  the  Legislature.  Each  succeeding  Court  of 
Appeals  has  found  the  docket  crowded,  and  men  have  practically  worked  themselves  to 
death  to  get  the  docket  under  control.  From  what  I  have  heard.  I  suspect  that  Judge 
Lacy  and  Judge  Richardson  both  impaired  their  health  by  overworking,  and  I  am  quite 
sure  Judge  Riley  did  the  same  thing.  By  the  most  assiduous  efforts  the  present  court 
has  gotten  its  docket  under  its  control,  and  now  every  case  is  called  in  that  court  once 
every  year,  w^hich  is  a  thing  greatly  to  be  desired. 

During  the  five  years  beginning  with  1895,  something  over  one-third  of  the  applica- 
tions have  been  refused.  I  know  from  my  experience  in  teaching  that  a  judge  can  make 
up  an  absolutely  satisfactory  opinion  why  an  appeal  or  writ  of  error  should  not  be 
granted;  yet  to  require  him  to  state  that  reason  in  writing,  and  base  it  on  authority, 
would  take  him  two  or  three  times  as  long  as  if  the  reasons  were  not  so  given. 

During  vacation  the  judges  are  separated  from  one  another,  and  they  have  no  oppor- 
tunity of  conferring  as  to  what  should  be  stated  in  a  memorandum  refusing  an  applica- 
tion. Each  might  be  fully  satisfied  that  the  application  should  be  refused,  but  this  con- 
clusion might  be  arrived  at  from  different  considerations.  It  would  probably  necessitate 
conference  of  the  judges,  and  an  examination  of  authorities.    This,  of  course,  would 
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entail  great  additional  labor  upon  the  court.  Doubtless  some  appeals  have  been  refused 
which  ought  to  have  been  granted,  but  it  can  also  be  said  that  the  decision  of  some  of 
the  case^  heard  after  full  argument  should  have  been  different  from  what  they  were. 
This  is  only  to  assert  that  the  court  is  human.  Every  appeal  or  writ  of  error  which  is 
'efused  has  to  be  refused  by  all  five  of  the  judges,  and  it  is  not  likely  that  they  would 
^.!ten  err  against  an  ex  parte  petition  and  an  argument  in  favor  of  it.  Of  appeals  and 
writs  of  error  granted,  it  is  estimated  that  only  about  three  out  of  five  are  reversed.  It 
would  seem,  therefore,  that  a  great  majority  of  the  cases  are  decided  correctly.  If  the 
court  is  required  to  furnish  opinions  in  writing  of  refusals  of  writs,  it  will  practically 
amount  to  appeals  of  right.  This  would  entail  a  greal  deal  of  cost  upon  litigants  and 
unnecessary  labor  on  the  court,  and  it  would  not  likely  be  a  benefit.  Indeed,  it  is  more 
than  likely  that  the  court  would  make  bad  laws  by  such  memoranda,  and  thus  throw 
everything  into  confusion. 

I  should  regard  appeals  of  right  as  a  great  disadvantage.  It  would  not  only  entail 
great  cost  on  the  unsuccessful  litigants  and  great  additional  labor  upon  the  court,  but 
also  would  retard  the  hearing  of  meritorious  litigation. 

In  the  case  of  Shipman  vs.  Fletcher,  91  Virginia,  the  record  and  briefs  of  counsel 
printed  about  2,800  pages;  and  after  able  arguments  on  both  sides  the  lower  court  was 
aflarmed.  If  appeals  of  right  were  granted,  this  result  would  follow  in  nearly  one-half 
of  the  cases  which  go  to  the  Court  of  Appeals,  and  justice  would  be  delayed  in  the  re- 
maining half  by  a  failure  to  hear  and  decide  them  promptly.  For  these  reasons  I  shall  be 
glad  for  you  to  oppose  the  propositions  to  require  the  reasons  for  refusals  to  be  given. 

Yours  very  truly, 

M.  P.  BURK. 

To  which  Mr.  Burk  adds  this  memorandum: 
Appeals  refused,  33%  per  cent. 

Appeals  affirmed,  two-fifths  of  the  remaining  two-thirds,  making  26%  per  cent,  of 
affirmance.  These,  added  together,  make  sixty  per  cent,  of  the  cases  decided  correctly  in 
the  court  below. 

I  do  not  know,  Mr.  Chairman,  that  anything  can  be  said  to  add  to  the  force  of  the 
views  presented  in  this  letter.  I  desire,  however,  to  emphasize  one  view,  and  that  is 
that  this  Convention  ought  not  to  launch  itself  upon  the  sea  of  untried  experiment.  If 
the  experiment  is  a  mistake,  we  would  be  without  remedy;  and  we  would  overload  our 
highest  court  in  such  a  way  as  to  lead  either  to  the  granting  of  appeals  which  should 
not  be  granted  or  to  the  taking  awaj^  of  time  from  meritorious  litigants,  in  order  to 
bestow  it  upon  reasons  for  refusing  to  hear  unmeritorious  litigation.  If  the  gentlemen 
are  right  who  advocate  the  proposition  requiring  opinions  or  reasons  to  be  given  by  the 
court,  they  still  have  their  remedy.  A  statute  of  the  Legislature  can  provide  the  remedy, 
and  if  the  experiment  fails,  as  many  of  us  think  it  will,  the  Legislature  is  there  to 
repeal  it.  , 

It  would,  in  my  opinion,  be  unwise  in  the  extreme  to  put  a  hard  and  fast  rule  on  this 
point  in  the  Constitution. 

On  motion  of  Mr.  Barbour,  the  Committee  rose  and  the  Convention  adjourned  until 
to-morrow,  Tuesday,  December  3,  ISOl,  at  10  o'clock  A.  M. 


TUESDAY,  December  3,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 
Prayer  by  Rev.  J.  J.  Gravatt,  of  Richmond. 

Mr.  G.  W.  Jones,  by  request,  proposed  Resolution  No.  275,  relating  to  creating  a 
bonded  indebtedness  in  cities  or  towns  having  a  population  of  less  than  two  thousand 
inhabitants. 

Mr.  Turnbull  proposed  the  following  resolution,  which  was  agreed  to: 

Resolved,  That  when  the  Convention  adjourns  to-day  it  adjourn  to  meet  at  3  o'clock 
P.  M.  to-morrow. 

On  motion  of  Mr.  Hunton,  the  Convention  resolved  itself  into  Committee  of  the 
Whole  for  the  purpose  of  further  considering  the  report  of  the  Committee  on  Judiciary. 
Mr.  Boaz  in  the  chair. 
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The  Chairman:  The  pending  question  is  agreeing  to  the  amendment  proposed  by 
the  gentleman  from  Norfolk  city  (Mr.  Thorn)  to  section  4. 

Mr.  Meredith:  Mr.  President  and  gentlemen  of  the  Committee,  I  desire  to  present 
some  tew  reasons  why  the  amendment  offered  by  the  gentleman  from  Norfolk  (Mr. 
Thorn)  should  not  be  adopted,  and  also  why  the  report  as  offered  by  the  committee 
should  stand. 

In  considering  this  matter,  gentlemen,  you  Vvil)  not  only  have  to  consider  the  words 
which  are  proposed  to  be  stricken  out,  but  the  system  of  appeals  in  this  State.  In  order 
to  have  an  intelligent  understanding  of  the  effect  of  this  amendment,  it  will  be  neces- 
sary for  you  to  understand  the  nature  of  the  provisions  as  to  granting  and  refusing 
appeals,  and  also  other  provisions  of  the  proposed  Constitution  as  to  the  amoimt  by 
which  appeals  are  limited. 

You  will  see,  if  you  will  notice  the  report  of  the  committee,  that  it  makes  no  change 
in  the  provision  in  the  previous  Constittition,  which  gives  to  the  court  the  right  to  grant 
or  refuse  an  appeal,  as  it  may  see  fit.  An  applicant  for  an  appeal  is  absolutely  at  the 
mercy  of  the  court,  and  there  is  no  absolute  right  of  appeal  in  any  case.  Whether  or 
not  there  shall  be  an  appeal  depends  entirely  upon  the  decision  of  the  judges  of  the 
Supreme  Court. 

We  Imow  that  that  is  not  the  rule  in  some  of  the  States.  We  know  that  in  several 
of  the  States  an  appeal  is  granted  of  right;  that  a  man  whose  case  has  been  tried  in 
one  court,  and  who  desires  to  have  it  passed  upon  by  the  highest  judicial  authority  has 
the  right  to  demand  such  action;  if  he  wants  to  know  whether  he  has  lost  his  case  by 
the  error  of  the  lower  court,  or  whether  the  lower  court  was  right  in  deciding  against 
him,  that  right  is  accorded  him. 

I  say  our  provision  is  contrary  to  the  course  of  procedtire  in  some  of  the  States.  It 
is,  in  my  opinion,  contrary  to  justice.  I  think  that  where  you  have  a  system  of  courts 
in  which  a  man's  case,  perhaps  his  whole  fortune,  perhaps  his  life,  is  dependent  upon 
the  will  of  one  judge,  you  are  putting  him  in  a  dangerous  position.  It  is  my  belief  that 
he  ought  to  have  a  right  to  appeal  to  a  cotirt  where  he  can  get  the  opinion  of  those  who 
are  regarded  as  higher  in  learning  and  where,  throtigh  the  opportunity  of  consultation 
among  four  of  five  judges,  a  correct  conclusion  is  more  than  apt  to  be  reached  than  by 
a  single  judge. 

Any  man,  appealing  to  his  own  experience,  knows  that  there  is  nothing  about  which 
it  is  more  easy  to  differ  than  points  of  law^  Your  experience  teaches  you  that  If  cases 
are  decided  only  by  circuit  courts,  they  will  not  simply  vary  according  to  their  number, 
but  will  frequently  differ  as  to  points  or  questions  involving  the  same  law;  and  thus 
there  may  be  half  a  dozen  opinions  upon  the  construction  of  one  law. 

In  order  to  avoid  that  confusion,  yoti  erect  a  court  of  appeals.  Yet  in  this  Constitu- 
tion, while  you  erect  this  higher  tribunal  for  the  purpose  of  letting  a  man  have  a  de- 
cision, a  right  which  nobodj'  can  fairly  dispute,  you  propose  to  put  it  in  the  power  of 
that  court  to  say  whether  he  shall  have  an  appeal  or  not. 

That  is  the  first  provision  to  which  I  call  j'our  attention  in  considering  this  matter — 
that  there  is  no  appeal  as  a  matter  of  right,  but  that  is  is  a  matter  of  discretion  of  the 
Supreme  Court. 

Considering  this  fact,  all  that  is  asked  here  is  that  when  I  cannot  have  an  appeal 
I  may  know  the  reason;  that  when  I  am  refused  a  hearing  by  the  highest  tribunal  of 
the  land,  I  may  know  why  I  cannot  have  it. 

Does  that  seem  startling  to  j^ou?  Is  there  any  injustice  in  it?  Does  not  the  disposi- 
tion of  a  petition  for  appeal  frequently-  depend  upon  the  manner  in  which  counsel  draw 
their  petitions?  Some  counsel  are  very  elaborate  in  their  petitions  for  an  appeal;  some 
of  them  are  very  able.  Others  do  not  expend  as  much  time  and  labor  upon  their  peti- 
tions, either  because  of  a  confidence  in  their  case  or  because  of  their  3'outh  and  inex- 
perience in  matters  of  that  kind.  As  a.  result,  appeals  are  frequently  refused  in  cases 
which  might  upon  argument  be  reversed,  and  j'et  the  man  is  allowed  no  hearing  in  the 
higher  court. 

Have  we  not  all  seen  even  a  judge  reverse  himself?    And  yet  you  are  putting  the 
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litigants  of  this  State  in  such  a  situation  that  they  cannot  have  a  hearing  in  open  court 
in  the  Court  of  Appeals.  Instead,  applications  for  appeal  must  be  examined  in  chambers 
by  one  judge  at  a  time,  and  now  it  is  proposed  that,  having  pursued  that  course,  you  will 
not  let  the  suitor  even  know  why  he  was  refused  a  hearing.  That  is  the  simple  proposi- 
tion made  by  the  gentleman  from  Norfolk  (Mr.  Thom). 

I  say  that  the  principle  proposed  that  a  man  shall  not  know  why  a  judge  decides 
against  him  is  one  startling  in  its  injustice. 

We  get  that  satisfaction  in  the  lower  courts.  There  is  not  a  justice  of  the  peace 
who  will  not  give  you  some  reason  for  his  judgment.  It  may  not  always  be  a  good  rea- 
son, but  you  at  least  have  the  satisfaction  of  knowing  upon  what  grounds  he  reached  his 
conclusion.  And  yet,  according  to  the  proposition  that  is  made  here,  not  only  do  we  put 
it  in  the  power  of  the  highest  court  to  say,  whether  a  litigant  shall  have  an  appeal  or 
not  but  we  go  farther  than  that  and  say  that  they,  the  judges  of  the  appellate  court,  may 
sit  as  dumb  as  oysters — that  they  need  not  even  open  their  mouths  and  tell  a  man  why 
his  appeal  is  refused. 

I  say  that  proposition  is  in  itself  startling,  so  far  as  the  matter  of  justice  is  con- 
cerned; and  I  say  that  there  ought  to  be  some  grave  reason  presented  that  will  over- 
come your  own  judgment  that  this  thing  is  not  just,  before  you  consent  to  such  a  course 
in  the  judiciary  of  this  State. 

There  is  another  proposition  to  which  I  desire  to  call  your  attention;  that  is,  how 
the  Supreme  Court  is  being  hedged  about — how  the  whole  idea  seems  to  be  to  save 
it  from  what  is  claimed  to  be  great  labor.  What  is  the  proposition  that  is  contained  in 
your  proposed  Constitution,  and  that  was  also  in  your  last  Constitution?  It  is,  that  no 
matter  how  grievous  it  may  be,  no  matter  how  the  people  may  object  to  it,  no  matter 
how  great  may  be  the  outcry  against  it,  yet  the  Legislature  itself  shall  not  allow  an 
appeal  to  be  granted  in  any  case  under  $500,  with  some  few  exceptions.  It  is  provided 
that  you  shall  take  the  power  from  the  Legislature,  and  say:  'T  shall  not  allow  you  even 
to  decide  this  matter.  I  will  protect  the  Supreme  Court,  and  say  that  it  shall  not  be 
allowed  to  grant  an  appeal  in  any  case  where  less  than  $500  is  involved,  except  some 
special  cases  in  regard  to  roads  and  ferries,  in  regard  to  land,  in  regard  to  constitutional 
questions,  or  in  regard  to  criminal  law." 

In  other  words,  in  the  first  place  you  put  all  litigants  in  such  a  situation  that  it  is 
left  to  the  court  to  determine  whether  or  no  they  shall  have  an  appeal.  In  the  next 
place,  you  say  to  those  men  who  have  not  five  hundred  dollars'  worth  of  property  in  the 
world,  but  to  whom  five  hundred  dollars  is  a  very  large  amount,  "You  shall  not  have  an 
appeal  at  all.   Not  only  that,  but  I  shall  not  let  the  Legislature  grant  it  to  you." 

Now,  I  want  to  know,  when  you  come  to  consider  the  manner  in  which  this  section 
is  drawn,  how  much  protection  is  to  be  thrown  around  the  court  and  how  little  is  to  be 
given  to  the  people.  What  is  the  use  of  having  this  court  if  it  is  not  for  the  purpose  of 
having,  as  far  as  possible,  a  final  decision  between  all  litigants? 

There  are  but  four,  I  think,  and  certainly  not  more  than  five  States  in  this  Union 
that  have  in  their  Constitutions  a  limitation  upon  the  Legislature  as  to  whether  or  not 
it  shall  grant  an  appeal  limited  as  to  amount;  and  you  will  find  none  of  them  coming  up 
to  the  amount  fixed  in  this  State.  You  will  find  that  in  California  it  is  fixed  at  $300.  In 
Louisiana  the  jurisdiction  of  the  highest  court  is  confined  to  amounts  exceeding  $1,000, 
because  they  have  an  intermediate  court  in  which  you  can  take  an  appeal  in  cases  in- 
volving from  $100  to  $1,000;  so  that  really  the  limit  is  $100.  You  will  find  that  in  Nevada 
the  limit  is  $300;  in  Washington,  $200;  in  West  Virginia,  $100.  Yet  in  this  State  we  say 
that  except  in  special  cases  a  man  shall  not  have  an  appeal  at  all  unless  the  amount  of 
money  involved  exceeds  $500. 

I  am  calling  your  attention  to  the  nature  of  the  provisions  of  this  Constitution  so 
that  you  can  see  how  the  effort  is  being  made  "not  to  overburden  the  court,"  as  they 
say.  Gentlemen,  it  is  better  that  we  should  have  more  judges,  that  we  should  have  inter- 
mediate courts,  that  we  should  have  some  system  by  which  a  man  can  get  his  case  fairly 
and  fully  tried  without  regard  to  the  amount  involved,  than  that  we  should  have  the 
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idea,  singly  and  solely,  of  surrounding  the  court  with  such  protection  that  it  cannot  be 
overburdened. 

A  letter  was  read  here  on  yesterday  by  my  friend  from  Norfolk  (Mr.  Thorn)  in  sup- 
port of  his  amendment.  I  have  never  seen  a  piece  of  testimony  that  more  fully  showed 
the  gross  injustice  of  such  a  proposition  as  this.  You  find  that  the  author  of  this  letter 
states  that  during  the  last  five  years,  beginning  in  1895,  33  per  cent,  of  all  those  who 
have  knocked  at  the  doors  of  the  Supreme  Court  for  an  appeal  have  been  told  to  go 
away.  You  fix  the  amount  at  $500  in  the  Constitution  and  33  per  cent,  of  the  people 
who  have  asked  for  a  final  decision  by  this  court  which  is  intended  to  let  them  have 
some  satisfaction,  are  told  to  go  away  without  a  remedy. 

Is  not  that  a  startling  proposition?  You  have  put  it  in  the  power  of  the  court  to 
say  whether  or  not  it  will  grant  an  appeal,  and  you  find  that  power  exercised  to  such 
an  extent,  that,  as  Mr.  Burk  states,  within  the  last  five  years  something  over  one-third 
of  the  applications  have  been  refused. 

Is  that  all?  What  is  the  result?  In  two-fifths  of  the  cases  in  which  appeals  have 
been  granted,  the  findings  of  the  lower  court  have  been  sustained.  Is  it  possible  that  the 
decisions  in  all  of  the  cases  composing  this  third,  where  appeals  were  refused  are  right, 
while,  when  you  come  to  argue  the  appeals  granted  you  find  that  the  decisions  in  only 
two-fifths  of  them  are  right.  I  know  what  is  said  on  that  subject.  It  is  said  that  if  you 
cannot  make  your  case  strong  enough  by  written  argument  when  there  is  nobody  to 
oppose  you,  you  should  have  no  standing  in  court.  Does  that  follow?  Let  us  see. 
There  may  be  half  a  dozen  points  in  a  case.  There  may  be  a  question  of  estoppel;  there 
may  be  a  question  of  statutory  limitations:  there  may  be  a  question  as  to  v/hether  the 
case,  upon  its  general  merits,  was  not  decided  correctly.  It  is  presented  to  the  five 
judges  in  rotation.  One  turns  it  down  upon  one  point;  one  upon  another;  one  upon 
another,  and  yet  if  you  had  all  five  of  them  together,  possibly  and  very  probably  you 
would  sometimes  get  a  different  decision. 

That  is  the  effect  of  the  manner  in  which  we  allow  appeals  in  This  State.  We  let 
five  judges  take  them  in  rotation;  each  one  of  them  decides  the  case  upon  such  points  as 
he  thinks  fit;  the  application  is  rejected  without  an  oral  hearing,  and  the  man  never 
knows  why  he  lost.  He  is  merely  told  that  he  has  to  take  this  decision.  He  is  met  with 
a  kind  of  ipse  dixit — "I  say  so"  and  that  ends  it. 

If  there  is  any  fairness  in  that  principle,  gentlemen  of  the  committee,  then  vote  for 
the  amendment  of  the  gentleman  from  Norfolk  (Mr.  Thom).  But,  if,  having  created  this 
court,  you  believe  that  if  a  man  cannot  get  an  appeal  he  ought  at  least  to  have  the  satis- 
faction of  knowing  why  he  cannot  get  it,  then  support  the  committee's  report,  in  which 
it  is  required  that  they  shall  at  least  give  a  brief  statement  of  the  reasons  of  their  re- 
fusal. 

Mr.  Chairman,  it  has  been  said  here  by  the  gentleman  from  Norfolk  (Mr.  Thom) 
That  there  is  great  confusion  in  the  language  as  proposed  by  the  committee.  The  gen- 
tleman from  Norfolk  has  raised  the  old  cry,  that  it  ought  not  to  go  into  the  Constitu- 
tion, but  should  be  left  to  the  Legislature.  Pray  tell  me,  then,  why  you  put  in  the  Con- 
sTitution  the  provision  that  they  shall  give  a  written  opinion  when  they  finally  decide  a 
cause.  Why  do  you  give  the  man  who  has  had  a  hearing  in  open  court,  the  satisfaction 
of  knowing  the  reasons  why  he  lost  his  case,  when  the  man  who  has  not  had  a  chance 
to  be  heard  shall  not  have  even  that  satisfaction? 

Tell  me  why  you  put  one  provision  and  not  the  other  in  the  Constitution.  Is  it 
for  the  guidance  of  the  court  and  members  of  the  bar  in  subsequent  cases?  It  is  true 
that  that  is  one  of  the  reasons;  but  it  is  not  the  only  one.  It  is  in  order  that  a  man 
may  know  the  reason  for  the  action  of  the  court.  The  man  who  has  had,  in  open  court, 
an  argument  and  a  full  hearing,  has  this  opportunity  of  knowing  why  he  has  lost  his 
case,  "but  the  man  who  has  had  no  such  opportunity,  who  is  absolutely  in  the  power  of 
the  court,  is  turned  away.  Thirtj- -three  per  cent,  of  them  are  turned  away  and  they 
never  know  for  what  reason.  They  are  simply  told  that  the  court  does  not  think  the 
appeal  ought  to  be  granted. 

1  say,  therefore,  that  the  argument  that  this  provision  should  not  be  put  in  the 
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Constitution  seems  to  me  to  fail,  like  a  great  many  of  the  arguments  that  have  beea 
against  other  propositions. 

But  it  is  said,  "It  will  put  great  labor  on  our  court."  Have  any  of  you  gentlemen 
ever  taken  the  trouble  to  see  what  is  the  labor  put  upon  our  court?  Have  any  one  of 
you  ever  made  a  calculation  to  see? 

Just  think  of  it!  The  proposition  is  in  order  that  the  court  may  be  saved  labor, 
that  a  man  shall  not  have  an  opportunity  to  know  why  his  case  is  decided  against  him. 
In  order  that  the  court  may  not  be  overburdened  with  labor,  in  order  that  its  members 
m.ay  not  have  their  duties  increased,  litigants  not  only  go  without  a  hearing,  and  with- 
out knowing  why  they  were  refused  an  oral  hearing. 

Let  us  see  whether  or  not  there  is  anything  in  the  aspect  of  the  matter.  Even  if 
you  can  substantiate  the  claim  that  this  provision  will  put  great  labor  on  the  court, 
what  is  the  deduction,  gentlemen,  which  should  be  drawn.  Is  it  that  a  man  shall  not 
have  a  hearing?  Is  it  that  a  man  shall  not  have  an  opportunity  to  know  why  his  case 
is  decided  against  him?  Are  you  not  rather  face-to-face  with  another  proposition — viz., 
That  the  number  of  judges  upon  the  Court  of  Appeals  is  insulRcient? 

You  have  no  right  to  constitute  a  court  before  which  only  a  few  litigants  can  come. 
Every  man  in  this  Commonwealth  is  entitled  to  have  the  same  rights  granted  to  him. 
And  yet  the  argument  is  used  here  that  too  great  labor  will  be  put  upon  this  court,  and 
that  the  judges  will  be  required  toi  do  work  that  will  embarrass  them  in  deciding  the 
cases  of  the  more  fortunate  suitors  who  get  upon  the  docket! 

Have  you  ever  made  a  comparison  of  the  work  done  by  this  court  with  that  done  by 
the  Supreroe  Courts  of  other  States?  If  you  will  take  9Sth  Virginia,  you  will  find  that 
the  court  in  this  State  decided  about  110  cases.  If  you  vvill  take  the  decisions  of  Illinois, 
you  will  find  that  the  court  decided  400  cases.  If  you  vv^ill  take  the  decisions  of  Massa- 
chusetts you  will  find  that  the  court  decided  250  cases.  If  you  will  take  the  decisions  of 
Pennsylvania  you  will  find  that  the  court  decided  over  300  cases. 

Is  this  court  overworked?  Is  it  overworked  to  such  an  extent  that  a  man  shall  not 
have  an  opportunity  to  come  into  it  and  be  heard,  or,  if  he  cannot  get  there,  that  at  least 
some  reason  shall  be  given  why  he  cannot  get  there? 

When  you  undertake  to  talk  about  the  labor  of  the  court,  I  ask  you  compare  it  with 
othet"  courts,  and  see  whether  or  not  it  is  over-burdened.  I  have  taken  courts  of  as  high 
standing  as  any  known  to  the  members  of  the  legal  profession.  I  have  taken  the  courts 
of  such  States  as  Illinois,  Pennsylvania,  and  Massachusetts.  I  will  say  that  they  are 
composed,  not  of  five  judges,  but  of  seven ;  but  the  difference  in  the  number  of  the 
judges  cannot  account  for  the  difference  in  the  number  of  decisions. 

Mr.  R.  Walton  Moore:  Some  of  those  States  have  intermediate  courts  of  appeal, 
have  they  not? 

Mr.  Meredith:  I  am  speaking  of  the  decisions  of  the  supreme  courts.  Those  States 
have  a  better  chance  than  we  have  in  these  respects;  but  notwithstanding  that,  this  court 
is  said  to  be  overburdened.  You  will  find  that  in  the  States  to  which  I  have  referred 
the  courts  in  one  case  decided  over  four  hundred  appeals;  in  another  over  three  hun- 
dred ;  in  another  250 ;  while  our  court  decided  last  year,  in  98th  Virginia,  from  110  to  115 
cases. 

Gentlemen,  there  ought  to  be  some  very  grave  reason  why  this  injustice  should  be 
perpetrated  upon  men  in  a  court  of  their  creation. 

One  of  the  intimations  in  the  letter  of  Mr.  Burk  is  that  it  will  make  the  judges  con 
sider  the  cases  m,ore  fully.  That  is  the  very  injustice  of  the  present  system — ^you  are 
allowing  the  judges  to  exercise  their  discretion  in  their  chambers,  where  nobody  can 
know  vv-hat  occurs,  in  such  a  v/ay  gross  injustice  may  be  perpetrated.  I  do  not  mean  to 
say  that  this  has  been  done;  I  say  that  it  is  wrong  to  give  the  opportunity.  What  is  the 
result  as  to  the  Supreme  Court  of  the  United  States?  You  know  that  you  cannot  trust 
men  with  too  much  power.  The  Congress  of  the  United  States  passed  an  act  creating 
circuit  courts  of  appeals.  The  Supreme  Court  of  the  United  States  takes  advantage  of  it, 
and  says  that  no  appeals,  except  certain  specified  ones,  shall  be  allowed  unless  they  in- 
volve some  new  principle  or  some  grave  question.    Yet  that  was  never  contemplated,  as 
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you  will  see  if  3'ou  read  the  language  of  the  act.  Yet  the  judges  of  the  Supreme  Court 
of  the  United  States  have  by  such  a  decision  relieved  themselves  of  the  burden  of  grant- 
ing appeals  in  a  large  number  of  cases.  And  vrhat  do  you  find  here  in  your  own  State? 
That  33  per  cent,  of  your  litigants  cannot  get  a  hearing  in  your  highest  court!  If  that  is 
something  that  appeals  to  any-  man's  sense  of  justice,  I  cannot  conceive  upon  what  prin- 
ciple he  forms  his  judgment. 

But  it  is  said  that  the  language  of  the  provision  is  so  indefinite.  Gentlemen,  have 
we  not  heard  that  argument  before?  If  this  language  is  so  indefinite  why  did  not  the 
distinguished  gentleman  from  Norfolk  (Mr.  Thom),  or  those  who  agree  with  him  about 
It,  put  it  into  such  precise  language  that  no  man  could  mistake  it?  Are  we  vrho  are  try- 
mg  to  incorporate  into  this  Constitution  these  principles  of  law  for  the  protection  of  the 
people  and  the  proper  administration  of  justice  in  this  Commonwealth,  after  we  have 
struggled  to  present  them  in  a  proper  way,  to  be  met  by  the  objection:  ""Vv^y,  your  lan- 
guage is  indefinite"?  If  that  is  true,  why  did  they  not  bend  their  great  talents  to  making 
it  definite?  They  have  just  as  much  the  odium  of  the  mistake  as  we  have.  We  have 
tried  to  do  right;  they  have  simply  shrunk  from  it. 

But  is  it  so  indefinite?  ^Tiat  do  we  find?  That  there  is  a  broad  distinction  drawn 
betvreen  the  kind  of  opinion  to  be  given  when  the  case  has  been  fully  arg-ued  and  the 
nature  of  the  statement  to  be  filed  by  the  court  when  the  appeal  is  refused. 

Now  let  me  call  your  attention  for  one  moment  to  the  whole  of  that  section  and  see 
if  you  cannot  see  a  distinction  in  it:  . 

When  a  judgment  or  decree  is  reversed  or  affirmed  by  the  Supreme  Court  of  Appeals, 
the  reasons  therefor  shall  be  stated  in  writing  and  preserved  with  the  records  of  the 
case. 

That  is  the  old  language.  T^'e  all  know  what  that  means.  It  means  a  written  opinion 
upon  the  different  points;  and  it  is  said  that  the  court  shall  file  it.  T\Tien  we  come  to 
provide  what  shall  be  done  when  the  appeal  is  refused,  what  do  we  say? 

And  when  an  appeal  or  writ  of  error  is  reftised.  a  brief  statement  in  writing  of  the 
reasons  for  such  refusal  shall  be  given. 

Do  you  suppose  for  one  moment  that  the  court  is  going  to  construe  that  language 
against  itself?  I  do  not  mean  to  say  that  it  is  going  to  construe  it  improperly;  but  do 
you  not  know  that  the  tendency  of  the  court  will  be  to  constinie  it  in  such  a  way  as  not 
to  overburden  itself  with  the  long  opinions  contemplated  in  the  preceding  part  of  the 
section?  The  judges  of  this  court  are  but  men,  and  you  may  expect  them  to  act  accord- 
ing to  the  ordinary  conduct  of  humanity.  They  will  construe  that  language  in  this  way 
in  the  first  place:  ''Here  I  find  a  distinction  in  language.  Therefore  there  is  intended 
to  be  a  distinction  in  principle  and  in  act;  and  I  will  act  in  accordance  with  that  prin- 
ciple. I  am  told  to  give  a  ''brief  statement"  in  writing.  That  means  simply  that  I  shall 
tell  why  I  think  this  appeal  should  be  refused.'" 

The  work  involved  by  this  provision  can  be  magnified  by  imagination:  but  let  those 
of  us  who  understand  these  things  from  experience  see  what  it  actually  means.  A  record 
is  presented  to  the  court.  There  are  several  points  raised  in  it.  The  court  has  read  it. 
and  it  sees  on  its  face  that  some  of  the  qtiestions  raised  ought  to  have  been  decided  the 
other  way.  But  it  has  read  the  record,  and  it  finds  that  upon  its  merits  the  case  has 
been  properly  decided.  We  know  of  cases  of  that  kind.  We  know  of  cases  where  the 
court  has  said  that  such  and  such  a  decision,  upon  a  demurrer,  upon  a  plea,  or  upon  the 
introduction  of  testimony,  or  upon  the  granting  or  refusing  of  instructions,  was  erron- 
eous. "Btit,"  says  the  court,  "when  we  come  to  examine  the  case  upon  the  full  record 
we  see  that  upon  the  merits  of  the  case  it  has  been  properly  decided,  and  therefore  no 
injustice  has  been  done." 

Is  there  an^'  difficulty  in  a  court  making  a  statement  of  that  kind  at  the  bottom  of  a 
record?  Is  there  any  difficulty  in  a  court  stating  at  the  bottom  of  a  record:  ''This 
appeal  is  refused  because  the  act  upon  which  you  base  3'our  defense  is  unconstitutional?" 
Is  there  any  difficulty  in  a  court  saying  in  a  line  or  two,  "We  think  the  lower  court  was 
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right  in  overruling  the  demurrer  to  the  declaration,"  which  may  be  the  only  point  in  the 
record?  If  you  examine  the  decision  of  the  Supreme  Court  of  the  United  States,  what 
do  you  find  ?  You  find  that  out  of  four  hundred  cases  which  they  decided  in  the  last  year 
one  hundred  were  without  written  opinions,  and  in  many  cases  they  simply  gave  a  note 
about  a  couple  of  inches  long  reciting  the  cases  upon  which  the  decision  is  based. 

It  is  immaterial  to  me  whether  the  adoption  of  this  provision  would  put  a  burden 
upon  the  court  or  not.  I  say  the  court  ought  to  bear  the  burden,  if  injustice  is  going  to 
be  done  by  not  putting  it  upon  it.  I  have  attempted  to  show  you,  first,  that  this  lan- 
guage is  sufficiently  distinct  to  apprise  the  court  what  is  meant  by  it;  second,  that  the 
burden  put  upon  the  court  will  not  be  so  great  as  has  been  said  here;  third,  that  the 
character  of  the  Constitution  in  first  limiting  the  amount  to  $500  and  then  putting  it  in  ' 
the  hands  of  the  court  itself  to  say  whether  an  appeal  should  or  should  not  be  granted 
is  such  that  this  language  ought  not  to  be  stricken  out,  but  that  having  given  the  court 
that  opportunity  it  ought  at  least  to  be  allowed  the  litigant  to  know  why  he  cannot  have 
an  appeal.  And  I  earnestly  urge,  for  the  protection  of  the  litigants  of  this  State,  know- 
ing as  we  do  that  in  the  past  33  per  cent,  of  them  have  been  refused  an  opportunity  to 
come  into  court,  that  we  do  not  let  this  thing  exist  any  longer,  but  that  we  let  the  court 
know  that  when  it  undertakes  to  refuse  a  petition  it  must  put  itself  upon  record  so  that 
I  will  be  assured  of  some  protection  at  least. 

Mr.  Willis:  Are  the  judges  of  the  States  mentioned  by  you  a  little  while  ago — Illi- 
nois, Pennsylvania,  and  Massachusetts,  I  believe — required  to  give  an  opinion  when  they 
refuse  an  appeal? 

Mr.  Meredith:    Not  so  far  as  I  know,  sir. 

Mr.  Willis:    What  is  the  rule  in  most  of  the  States? 

Mr.  Meredith:  I  do  not  know  that  that  is  required  in  any  of  the  States.  My  im- 
pression is  that  in  the  great  majority  of  them,  at  least,  there  is  no  constitutional  pro- 
vision requiring  a  written  opinion. 

Mr.  Hancock:  Mr.  Chairman,  I  am  heartily  in  favor  of  the  amendment  of  the  gen- 
tleman from  Norfolk  city  (Mr.  Thom).  It  seems  to  me  that  there  can  be  no  practical 
benefit  in  requiring  the  judges  to  give  a  brief  reason  why  they  refuse  an  appeal.  When 
a  case  has  been  tried  by  the  lower  court  and  finally  decided  and  an  appeal  is  taken,  the 
appellant  has  the  right  to  go  to  any  one  of  the  judges  of  the  Court  of  Appeals.  If  one 
judge  refuses  him  he  has  a  right  to  go  to  the  next  one,  and  to  the  third  and  to  the  fourth 
and  to  the  fifth,  and  to  apply  to  the  court  itself  for  an  appeal.  If  the  party  who  desires 
to  get  an  appeal  cannot  get  one  of  these  five  judges  to  give  him  an  appeal  and  cannot 
induce  tlie  court  itself  to  grant  him  an  appeal,  then  the  presumption  is  that  the  judg- 
ment of  the  lower  court  is  right  and  that  there  should  not  be  an  appeal. 

Mr.  Meredith:  Will  the  gentleman  from  Chesterfield  allow  me?  Let  us  get  the 
facts  right.  If  the  court  is  not  in  session,  do  you  not  know  it  never  gets  to  the  court  in 
banc?  The  judge  takes  it  and  sends  it,-  with  his  endorsement  on  it,  around  to  the  dif- 
ferent judges.  What  is  the  effect  of  that?  Does  it  not  encourage  the  judges  to  refuse 
the  appeal?  It  never  gets  to  them  when  they  are  on  the  bench  in  full  court  unless  the 
court  is  in  session. 

Mr.  Hancock:  Is  it  a  proper  presumption  that  because  one  of  the  judges  of  the 
Oourt  of  Appeals  refuses  an  appeal  another  judge  will  refuse  it.  In  that  reason,  when  it 
is  made  his  duty  to  examine  the  record  for  himself  and  to  be  guided  by  the  record  and 
not  by  the  signature  of  another  judge?  I  do  not  believe  that  is  the  way  that  the  judges 
of  our  Supreme  Court  of  Appeals  discharge  their  duties. 

I  say,  and  I  repeat  it  with  emphasis,  that  if  a  man  has  a  judgment  of  the  circuit 
court  against  him  and  goes  to  the  five  judges  of  the  Court  of  Appeals  and  cannot  get  a 
writ  of  error  from  them  upon  the  face  of  his  record  he  ought  not  to  have  any  appeal. 

It  is  contended  that  if  a  party  cannot  get  his  appeal  he  ought  to  get  something  else— 
the  reason  why  he  did  not  get  it.  What  good  will  that  do  him?  What  good  will  it  do 
him  to  have  the  reason  for  not  getting  what  he  does  not  get? 

Mr.  R.  Walton  Moore:    It  will  gratify  his  curiosity. 

Mr.  Meredith:    Does  the  gentleman  from  Fairfax  state  that  reason  as  a  lawyer? 
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Mr.  R.  Walton  Moore:  I  cannot  conceive  of  any  better  reason.  I  cannot  conceive, 
of  any  good,  practical  result  that  will  come  from  this  brief  written  statement  that  you 
propose  to  have. 

The  Chairman:    The  gentleman  from  Chesterfield  is  entitled  to  the  floor. 

Mr.  Hancock:  I  yield  to  both  of  the  gentlemen,  because  I  know  the  gentleman  from 
Fairfax  is  in  favor  of  the  proposition  I  am  advocating,  and  I  yield  to  the  gentleman  from 
Richmond  because  I  know  that  he  cannot  present  any  good  reason  for  the  position  he 
takes,  and  I  will  yield  to  him  as  long  as  he  wishes  to  be  heard  on  this  proposition — a 
proposition  that  is  impracticable  on  its  face.  Will  you  say  that  five  men  who  have  been 
elected  by  the  Legislature  of  Virginia  as  worthy  to  sit  upon  the  highest  judicial  tribunal 
in  this  State,  shall  each  read  separately  and  independently  a  record,  and  when  each  of 
them  shall  say  that  the  litigant  is  not  entitled  to  an  appeal,  that  each  of  those  judges 
shall  write  an  opinion  and  give  his  reasons  for  refusing  the  appeal?  You  will  have  five 
opinions  with  five  different  reasons,  perhaps,  why  the  appeal  was  refused.  ^\Tiat  is  the 
benefit  of  it?  You  get  five  reasons  why  the  man  did  not  get  his  appeal,  and  that  is  all  he 
will  get.  He  will  never  get  the  appeal,  and  what  will  be  the  benefit  of  requiring  the 
judges  to  do  this  work? 

If  the  Convention  will  pardon  me,  I  have  an  illustration  of  this  from  my  own  expe- 
rience, which  occurred  a  few  days  ago,  in  respect  to  one  of  the  counties  in  the  circuit 
over  which  I  have  the  honor  to  preside.  A  man  was  convicted  of  murder  in  the  first 
degree,  and  his  attorney  presented  his  appeal  to  the  court  two  days  before  the  time  when 
he  was  to  be  executed.  He  could  not  get  a  lawyer  to  prepare  his  papers  and  bring  them 
to  the  court  until  two  days  before  the  time  when  he  was  to  be  executed.  It  was  a  large 
record,  composed  of  about  two  hundred  pages,  with  a  dozen  or  more  intricate  law  ques- 
tions presented  elaborately  argued  in  the  petition.  I  had  to  examine  it  and  to  see 
whether  or  not  the  man  should  be  hung.  If  I  had  been  required  to  write  an  opinion  in 
the  case  refusing  the  appeal  it  would  have  been  written  after  the  man  was  executed, 
because  I  could  not  have  written  it  before.  Such  might  be  the  result  in  some  cases  if 
you  adopt  the  view  that  the  gentleman  from  Richmond  takes. 

Every  man  has  a  right  to  prosecute  his  appeal;  he  has  a  right  to  his  counsel,  and 
when  his  counsel  presents  his  case  to  the  appellate  court  it  may  be  only  two  or  three 
days  before  the  judgment  is  to  be  executed.  The  judge  may  look  at  it  and  see  that  there 
is  no  reason  in  the  world  why  an  appeal  should  be  granted,  and  he  has  only  one  day 
before  the  man  is  to  be  executed,  and  it  is  impossible  for  him  to  write  an  opinion  which 
will  do  justice  to  himself  and  give  a  proper  statement  of  the  law  and  facts  of  the  case 
until  after  the  man  has  been  executed. 

I  do  not  see  what  good  it  will  do  him  to  have  that  document  placed  in  his  tomb, 
giving  a  reason  why  he  was  not  entitled  to  an  appeal.  It  would  be  a  post-mortem  opinion 
to  him.  It  would  not  do  him  any  good  here,  and  I  do  not  suppose  it  would  do  him  any 
good  hereafter. 

We  come  now  to  this  proposition:  First,  that  it  is  imposing  a  burden  upon  the 
judges  which  will  result  in  no  value  to  any  one.  Second,  it  is  a  proposition  that  will 
result  in  different  and  discordant  statements  of  the  law.  Did  you  ever  hear  a  judge  give 
an  opinion  of  the  law  before  he  heard  the  argument  and  then  hear  his  opinion  after  the 
argument  on  both  sides?  The  opinion  is  so  different  that  one  would  not  recognize  it  as 
the  opinion  of  the  same  man.  Let  a  case  be  submitted  to  a  judge  upon  the  petition  and 
brief  of  counsel  for  the  appellant  without  hearing  any  argument  for  the  other  side,  and 
let  his  opinion  be  written  upon  this  ex-parte  statement  of  the  law  and  the  facts,  and  how 
much  value,  I  ask,  would  such  an  opinion  have  with  the  profession  or  with  the  courts? 

As  I  have  said,  the  result  would  be  if  a  party  presented  this  petition  for  an  appeal 
to  one  of  the  judges  and  he  refused  it,  the  judge  would  have  to  write  his  opinion  refusing- 
it.  Then  he  could  present  it  to  the  next  judge,  and  he  would  write  his  opinion  refusing 
it,  and  so  on.  It  could  be  presented  to  the  third,  fourth,  and  fifth  judge,  and  each  would 
write  an  opinion  refusing  the  appeal;  then  he  might  present  it  to  the  whole  court,  and  if 
his  appeal  should  be  allowed  by  the  court,  then  when  the  real  opinion  in  the  case  is 
written  it  might  be  so  far  different  from  the  five  other  opinions  that  had  already  been 
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delivered  that  everybody  would  be  surprised  to  find  five  individual  judges,  each  render- 
ing an  opinion  so  absolutely  inconsistent  with  that  rendered  by  them,  when  they  were  all 
sitting  together  upon  the  bench  in  court. 

I  say  that  a  proposition  that  will  result  in  bringing  about  this  state  of  affairs  is 
absolutely  inconsistent  with  our  idea  of  that  respect  for  the  opinion  of  courts  that  should 
courts  and  the  judges  and  the  lawyers  and  the  people  may  know  that  this  is  the  opinion 
of  the  court.  We  do  not  want  the  opinion  of  Judge  Buchanan  or  Judge  Cardwell  or  Judge 
Keith  or  any  of  these  judges,  however  we  may  regard  them  and  however  much  we  may 
respect  and  admire  them.  We  want  the  opinion  of  the  Supreme  Court  of  Appeals,  or  of 
a  judge  of  that  court  after  hearing  full  argument  on  both  sides. 

I  will  emphasize  what  I  have  already  said,  that  when  a  judge  of  the  circuit  court 
has  decided  a  case  and  a  party  presents  his  petition  with  all  the  facts  and  with  all  the 
argument  and  reason  that  he  can  present  in  his  brief  and  petition,  and  he  cannot  get 
one  of  the  five  independent,  learned  judges  to  give  him  relief,  he  is  not  entitled  to  it. 

The  gentleman  from  Richmond  (Mr.  Meredith)  says  a  judge  never  reverses  him- 
self. He  does  not  know;  he  has  never  been  on  the  bench.  I  have  reversed  myself  very 
frequently,  and  in  several  instances  the  case  was  taken  to  the  Court  of  Appeals  and, 
much  to  my  surprise,  I  found  I  was  right  in  the  first  instance  and  not  in  the  second.  A 
judge  who  is  upon  the  bench  and  who  has  the  interest  of  the  people  in  his  hands,  and 
has  the  responsibility  resting  upon  him,  ought  to  have  no  such  pride  of  opinion  as  will 
prevent  him  fi'om  reversing  himself  if  he  finds  he  has  rendered  a  wrong  decision.  He 
should  do  what  is  right  and  just,  nothing  more  and  nothing  less. 

Mr.  Barbour:  It  seems  to  me,  Mr.  Chairman,  that  the  argument  which  has  just 
been  made  by  the  gentleman  from  Chesterfield  (Mr.  Hancock)  is  one  of  the  strongest 
that  could  be  given  why  this  new  provision  should  be  inserted  in  the  Constitution.  If  I 
understand  the  gentleman,  his  argument  is  that  the  judges  might  refuse  appeals  upon 
different  grounds.  If  that  is  true,  it  is  the  very  argument  why  the  reason  for  refusing 
the  appeal  should  be  stated.  As  I  understand  the  theory  of  our  system  of  appeals,  it  is 
not  contemplated  that  judges  upon  petitions  for  appeals  should  decide  intricate  questions 
of  law.  The  statute  provides  that  unless  the  opinion  is  clearly  right,  the  appeal  shall  be 
granted.  It  is  not  contemplated  that  the  judges  should  decide  doubtful  questions  of  law 
when  the  petition  is  presented  to  them. 

It  might  result  in  a  number  of  cases  that  an  appeal  is  refused  by  all  five  of  the 
judges,  each  one  upon  a  separate  ground,  upon  which  none  of  the  other  four  judges  would 
agree  with  him.  That  state  of  facts  might  occur  at  any  time.  The  judges  are  not  in 
conference  when  the  petitions  are  presented.  A  petition  is  presented  to  the  first  one. 
He  thinks  the  appeal  should  not  be  granted  upon  a  certain  ground. 

The  petition  is  then  passed  on  to  the  next  judge.  He  sees  that  the  judge  ahead  of 
him  has  refused  the  appeal,  and  there  is  nothing  in  the  record  showing  the  ground  upon 
which  the  previous  judge  thinks  it  should  be  refused.  He,  of  course,  thinks  that  the 
judge  preceding  him  has  refused  it  upon  the  same  ground  on  which  he  refuses  it,  and 
that  continues  all  the  w^ay  through.  It  does  seem  to  me  that  if  the  judges  could  then 
be  brought  together  and  could  compare  their  views  and  find  that  whilst  they  all  think  the 
appeal  should  be  refused,  they  all  think  so  upon  different  grounds,  they  would  then,  in 
justice  to  themselves  and  in  justice  to  the  litigants,  want  that  appeal  to  be  granted  so 
that  counsel  upon  both  sides  would  have  an  opportunity  in  open  court  to  present  to  them 
the  law  and  to  assist  them  in  arriving  at  a  just  conclusion. 

The  gentleman  from  Chesterfield  says  this  is  a  matter  in  which  the  litigants  have 
no  rights.  Whenever  a  petition  for  an  appeal  is  presented  to  a  court,  the  litigant  has 
always  incurred  expenses,  large  expenses,  in  addition  to  his  counsel  fees.  He  has  to 
pay  for  copying  his  record.  The  petition  may  then  be  submitted  to  the  court  and  be 
turned  down,  and  that  man  not  even  have  the  poor  satisfaction  of  knowing  why.  I  think 
it  is  right,  after  a  litigant  has  incurred  that  expense,  that  he  should  at  least  be  accorded 
the  privilege  of  knowing,  in  a  brief  manner,  the  reasons  that  impelled  the  judges  to 
refuse  him  the  appeal.  I  do  hope  that  the  amendment  of  the  gentleman  from  Norfolk 
city  (Mr.  Thom)  will  be  voted  down. 
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Mr.  Carter:  in  the  constitutions  of  what  States  of  the  Union  is  such  a  provision 
DOW  found? 

Mr.  Barbour:  1  cannot  tell  you.  I  think  it  is  a  good  one,  and  I  should  like  to  see  it 
adopted. 

Mr.  Meredith:  The  gentleman  from  Elizabeth  City  (Mr.  V/illis)  asked  the  same 
question.  So  far  as  my  examination  has  led  me  to  ascertain,  it  is  not  in  any,  and  I 
doubt  if  you  would  find  any  constitutional  provision  making  the  requirement  that  there 
shall  be  a  written  opinion,  but  I  do  not  think  we  ought  to  reject  it  on  that  account.  In 
many  of  the  States  they  have  an  appeal  as  a  matter  of  right. 

Mr.  Barbour:  There  is  just  one  additional  point.  It  is  contemplated  by  the  present 
statute  that  the  appeal  shall  be  granted  unless  the  first  decision  is  clearly  right.  In 
reply  to  the  argument  that  it  would  entail  large  additional  labor  upon  the  judges,  it 
does  seem  to  me  that  if  the  opinion  is  clearly  right,  the  judge  could  state  the  reasons 
for  it  without  going  to  a  great  deal  of  labor  to  prove  it. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  I  am  not  a  member  of  the  Judiciary  Com- 
mittee, but  I  am  authorized  by  the  chairman  of  the  committee  to  say  that  a  majority  of 
the  members  of  the  committee  are  now  supporting  the  amendment  offered  by  the  gentle- 
man from  Norfolk  city  (Mr,  Thom).  So  the  gentleman  from  Richmond  (Mr.  Meredith) 
is  in  a  minority  of  the  committee.  I  think  it  is  proper  to  make  that  preliminary  state- 
ment. 

The  gentleman  from  Richmond  is  attacking  a  system  at  least  fifty  years  old,  and 
which  has  been  subjected  to  extremely  little  criticism,  so  far  as  I  know,  either  by  the 
bench  or  the  bar  of  the  State  or  by  the  people  who  have  been  litigants  in  the  courts  of 
the  State. 

The  Constitution  of  1851  provided  that  when  the  Court  of  Appeals  decided  a  case  it 
should  state  its  reasons  in  writing — should  deliver  a  written  opinion,  and  that  is  the 
provision  in  the  present  Constitution.  That  provision  applies  to  the  class  of  cases  in 
which  writs  of  error  and  appeals  are  allowed — cases  which,  in  the  estimation  of  the 
court  or  any  of  its  judges,  present  some  question  or  issue  that  deserves  further  considera- 
tion— cases  not  entirely  free  from  doubt. 

But  as  to  the  other  class  of  cases — the  cases  so  free  from  doubt  as  to  be  denied  a 
place  upon  the  docket — cases  in  which  applications  for  writs  of  error  and  appeals  are 
refused — it  has  not  heretofore  been  thought  important  or  desirable  to  say  that  the  court 
or  its  members,  in  declining  an  application  for  an  appeal  or  writ  of  error  should  make 
any  statement  in  writing  of  the  reasons  influencing  that  result. 

So,  for  half  a  century,  when  a  petition  for  an  appeal  or  writ  of  error  has  gone  to  a 
judge  of  the  highest  court,  and  he  has  thought  that  there  was  any  room  for  doubt,  the 
petition  has  been  allowed,  the  case  docketed  and  regularly  heard  and  decided,  and  a 
written  opinion  given.  In  the  other  class  of  cases,  perhaps  thirty  per  cent.,  the  petitions 
have  been  disallowed.  Those  cases  have  not  been  docketed,  because  there  seemed  to  be 
no  propriety  in  docketing  them.  They  are  rejected  upon  one  of  two  grounds;  either  that 
the  court  is  without  jurisdiction  or  that  there  was  no  doubt  raised  by  the  record. 

Until  I  came  to  this  Constitutional  Convention,  so  far  as  I  knew,  this  system  had 
invited  no  criticism,  no  evil  at  all  having  been  discovered  in  its  operation.  I  submit, 
we  should  not  go  to  the  extent  of  taking  the  step  proposed. 

In  1851  when  the  Convention  provided  that  there  should  be  a  written  opinion  in 
every  really  controverted  case,  it  went  further  than  had  been  done  in  any  jurisdiction. 
The  Federal  Constitution  does  not  require  a  written  opinion  in  any  case.  There  are  not 
half  a  dozen  constitutions  in  this  Union  that  require  a  written  opinion  in  any  case.  I 
wish  to  emphasize  the  point  that  in  1851,  for  the  protection  and  gratification  of  the 
public  and  litigants,  this  Commonwealth  went  very  far  in  compelling  the  delivery  ot 
written  opinions.  And  now  we  are  invited  to  go  much  further — further  than  anj^here 
else,  so  far  as  I  am  advised.  It  is  insisted  that  we  should  require  what  is  not  required 
in  other  jurisdictions;  neither  in  Massachusetts,  which  has  been  mentioned  as  a  lead- 
ing State;  nor  in  Pennsylvania,  which  has  been  mentioned  as  a  leading  State;  nor  in 
Georgia,  one  of  the  advancing  States  of  the  South;  nor  in  any  of  the  other  States — 
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namely,  that  the  appellate  tribunal  shall  do  the  vain  thing  (and  I  reiterate  that  in  my 
judgment,  it  will  accomplish  no  other  purpose  than  to  gratify  the  curiosity  of  attorneys 
and  litigants)  of  giving  an  opinion  in  writing  not  only  in  the  controverted  cases,  but  in 
all  the  cases  that  are  decided  by  the  lower  courts  that  such  admission  to  the  Court  of 
Appeals,  however  simple  the  questions  and  however  clearly  and  manifestly  right  the  con- 
clusions of  the  lower  courts. 

The  wherefore  of  it  I  cannot  understand.  What  is  to  be  accomplished  by  it  I  can- 
not conceive,  except  that  practically  it  will  be  driving  into  the  Court  of  Appeals  all 
cases,  whether  with  or  without  sufficient  doubt  raised  by  the  record  to  justify  a  con- 
sideration, that  have  been  decided  in  the  lower  courts.  Gentlemen  talk  about  the  inter- 
ests of  the  people!  Why,  there  will  not  be  a  solitary  case  where  a  poor  plaintiff  secures  a 
judgment  against  a  strong  corporation  or  other  resourceful  defendant,  which  will  not,  if 
within  the  jurisdiction  of  the  Court  of  Appeals,  find  a  place  on  the  docket  of  that  court 
and  the  party  who  has  recovered  be  subjected  to  unnecessary  expense  and  delay.  It  is 
against  the  interests  of  poorer  litigants  to  encourage  the  allowance  of  writs  of  error 
or  appeals  indiscriminately.    It  will  press  most  heartily  on  them. 

I  was  about  to  remark,  and  perhaps  I  have  already  done  so,  that  my  belief  is  that  it 
is  distinctly  to  the  interest  of  poorer  litigants  that  the  status  quo  should  be  maintained, 
while  it  may  be  to  the  interest  of  the  more  prosperous  litigants  that  the  proposed  change 
should  be  made;  and,  of  course,  I  know  that  my  friend,  the  gentleman  from  Richmond 
(Mr.  Meredith),  does  not  wish  to  work  such  a  result.  He  would  be  one  of  the  last  men 
in  this  body  to  desire  it. 

Now,  MSr.  Chairman,  I  stated  the  other  day  that  when  any  broad  and  important 
policy  was  presented  with  which  the  General  Assembly  had  failed  to  deal  or  with  which 
it  would  probably  not  deal  in  the  future,  I  would  favor  embodying  it  in  the  Constitution; 
but  I  will  not  give  my  sanction  to  introducing  into  the  Constitution  provisions  which  will 
not  certainly  correct  an  evil  or  establish  a  right,  but  which  may  make  the  situation 
worse  than  it  is  now.  I  do  not  think  we  are  here  to  meet  every  emergency  or  to  antici- 
pate every  possible  idiosyncrasy.  I  have  often  thought,  since  I  have  been  upon  this 
floor,  of  the  little  story  that  comes  to  us  from  the  history  of  Greek  art  about  Apelles,  the 
great  painter,  who  said  that  he  attributed  much  of  his  success  to  the  fact  that  he  not 
only  knew  how  to  do  his  work,  but  he  knew  when  to  take  his  hand  from  his  work. 

I  respectfully  submit  that  we  will  act  wisely  in  constructing  this  part  of  the  organic 
law,  if  we  adopt  the  existing  provision  on  this  particular  subject  and  then  withdraw  our 
hand. 

Now,  one  word  further.  The  gentleman  from  Richmond  has  said  that  our  Court  of 
Appeals  is  behind  courts  of  other  States  in  amount  of  business  disposed  of.  I  suppose 
that  one  reason  why  our  court  may  not  decide  as  many  cases  as  the  Georgia  court,  or 
the  Pennsylvania  court,  or  the  Illinois  court,  is  that  under  the  mandate  of  our  Constitu- 
tion there  must  be  a  written  opinion  in  .every  case  decided. 

Mr.  Mieredith:  I  simply  desire  to  say  to  the  gentleman  that  I  alluded  to  cases  re- 
ported in  volumes  of  the  State  reports.  I  examined  with  respect  to  Georgia,  and  found, 
that  she  did  not  require  and  that  the  judges  did  not  give  written  opinions,  and,  there- 
fore, I  did  not  cite  it.  He  has  cited  Georgia,  but  in  Massachusetts,  Pennsylvania,  and 
Illinois,  which  I  cited,  there  are  written  opinions. 

Mr.  R.  Walton  Moore:  I  think  if  the  gentleman  will  look  at  the  decisions  of  the 
courts  in  the  States  he  mentioned,  where  there  is  no  constitutional  provision  whatever, 
he  will  find  in  a  great  many  of  them  that  the  opinions  are  so  brief  as  hardly  to  deserve 
that  designation.  Wlien  he  comes  to  an  examination  of  the  Georgia  decisions  he  will 
find  in  the  majority  of  the  cases  an  official  syllabus  and  nothing  besides  in  the  way  of 
an  opinion. 

Now,  Mr.  Chairman,  I  am  not  a  member  of  the  Judiciary  Committee,  but  I  have  taken 
the  liberty  of  addressing  a  letter  to  the  President  of  the  Court  of  Appeals  in  order  to 
obtain  information  respecting  this  matter.  I  shall  ask  the  Secretary  to  read  the  cor- 
respondence that  has  been  had.  I  may  remark  that  the  judge  who  signs  the  letter  which 
will  be  read  views  this  matter  from  the  standpoint  of  a  lawyer  who  has  practiced  in  the 
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courts  of  the  State;  from  the  standpoint  of  a  trial  judge,  because  for  twenty-five  years 
he  was  one  of  the  most  eminent  circuit  judges  of  the  State;  and  from  the  standpoint  of 
the  high  tribunal  with  which  he  is  now  so  honorably  connected.    I  request  the  Secretary 
to  read  the  correspondence,  and  I  shall  have  nothing  more  to  say  upon  the  subject. 
The  Secretary  read  as  follows: 

"T"^       C0^;STITUTI0NAL   COXVENTIOX.  1901. 

RiCHMOXD,  Va.,  November  11,  1901. 
Hon.  James  Keith.  President  Supreme  Court  of  Appeals.  RicUmoncl,  Ya.: 
Dear  Sir, — May  I  ask  you  to  inform  me- — 

(1)  About  how  many  appeals  and  writs  of  error  are  annually  applied  for  in  your 
court  and  what  proportion  are  granted,  and 

(2)  How  the  work  of  the  court  would  be  affected  by  requiring  the  reasons  for  the 
refusal  of  applications  for  appeals  and  writs  of  error  to  be  stated  in  writing. 

I  desire  the  information  for  use  during  the  discussion  of  questions  that  are  ex- 
pected to  arise  here,  and  I  wish  to  be  at  liberty  to  read  your  reply  at  the  time  I  read  a 
copj^  of  this  letter  to  the  Convention. 

Yours  very  respectfully, 

R.  WALTON  MOORE. 

SuPKEME  Court  of  Appeals  of  Virginia, 

Richmond,  Va.,  November  12,  1901. 

Hon.  R.  Walton  Moore,  City. 

Dear  Sir, — Your  letter  of  November  11th  has  been  received. 
In  it  you  ask  us  to  inform  you — 

(1)  About  how  many  appeals  and  writs  of  error  are  annually  applied  for  in  your 
court  and  what  proportion  are  granted,  and 

(2)  How  the  work  of  the  court  would  be  affected  by  requiring  the  reasons  for  the 
refusal  of  applications  for  appeals  and  writs  of  error  to  be  stated  in  writing. 

The  following  table  will  show  you  the  number  of  appeals  and  writs  of  error  applied 
for  and  refused  during  the  period  it  purports  to  cover: 

Granted.        Refused.  Total. 


1895   156  91  247 

1896   160  86  246 

1897   140  .        86  •  226 

1898   133  73  206 

1899   140  71  211 

1900   158  77  235 


•  887  485  1371 

The  record  for  the  present  year  is  not  complete,  but  will  be  about  an  average  of  the 
work  for  the  years  above  given. 

While  we  have  refrained  from  obtruding  our  views  upon  the  Convention  or  its 
members,  especially  with  respect  to  matters  that  might  affect  us  individually^  or  officially, 
there  can  be  no  impropriety  in  our  furnishing  information  requested  of  us  as  a  basis  for 
intelligent  action  upon  the  part  of  the  Convention.  We  will,  therefore,  answer  the  second 
branch  of  your  letter  frankly  and  fully. 

For  the  first  time  in  the  history  of  this  court  we  are  up  with  its  work,  and  each 
term,  wherever  held,  we  call  through  the  docket  and  dispose  of  every  case  ready  for 
hearing.  The  convenience  and  value  to  attorneys  and  suitors  of  our  ability  to  do  so  is 
recognized  and  appreciated.  Among  the'  causes  which  have  contributed  to  this  prompt 
administration  of  justice,  the  most  potent  and  efficient  is  the  careful  consideration  which 
we  give  to  all  applications  for  appeals  and  writs  of  error,  by  which  we  are  enabled  to 
refuse,  as  the  above  table  will  show,  about  one-third  of  those  presented  to  us.  In  the 
investigation  of  records  we  ever  bear  in  mind  the  mandate  of  the  law,  that  the  applica- 
tion is  to  be  granted  unless  in  the  opinion  of  each  judge  of  the  court  the  decree  or  judg- 
ment complained  of  is  plainly  right.  We  do  not  pretend  to  say  that  errors  may  not 
have  escaped  our  most  careful  scrutiny;  that  injustice  may  not  have  been  done  in  re- 
fusing petitions  for  writs  of  error  or  appeals;  we  are  human,  and,  therefore,  we  err, 
but  we  enjoy  no  immunity  from  error  when  cases  are  decided  upon  full  argument  and  our 
reasons  are  presented  in  writing.  It  will  not  be  deemed  improper  for  us,  however,  in 
this  connection  to  recall  the  fact  that  among  the  petitions  for  appeals  and  writs  of  error 
86— Const.  Debs. 
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which  we  have  refused  to  entertain  there  have  been  several  which  were  taken  to  the 
Supreme  Court  of  the  United  States,  and  in  every  instance  they  have  been  aflarmed. 

To  require  us  to  write  a  memorandum  of  the  reasons  of  each  refusal,  however 
succinct  and  brief  that  memorandum  might  be,  would  in  our  judgment,  result  either  in 
our  being  driven  to  grant  appeals  in  every  case  or  bring  the  law  into  utter  confusion. 

If  the  first  alternative  should  be  adopted,  it  is  easy  to  see  that  the  court  must  at 
once  fall  behind  with  its  work,  for  it  has  only  been  by  diligent  application  and  har- 
monious co-operation  on  the  part  of  the  members  of  the  court,  working  together  earnestly 
and  systematically,  that  we  have  been  able  to  bring  the  docket  under  control.  Had  w© 
written  opinions  in  all,  or  the  greater  part  of  the  cases  which  we  refused  to  entertain, 
the  burden  would  have  been  more  than  we  could  have  borne  and  the  docket  would  have 
presented  years  of  accumulation,  resulting  in  a  delay  of  justice  which  is  a  denial  of 
justice  to  litigants,  or  in  the  creation  of  another  appellate  tribunal. 

It  is  a  matter  worthy  of  consideration  that  the  cost  of  printing  and  of  fees  to  attor- 
neys is  saved  to  litigants  where  an  appeal  is  refused.  Putting  the  cost  of  each  case  at 
$100,  a  very  moderate  estimate,  there  has  been  saved  to  suitors  more  than  $50,000  by 
the  refusal  to  grant  writs  which  would  have  resulted,  in  all  human  probability,  in  an 
affirmance  of  the  judgment  of  decrees  in  every  instance. 

To  write  a  memorandum,  however  brief,  would  involve  great  labor  and  would  result 
in  increasing  the  uncertainty  of  the  law,  which  has  ever  been  one  of  its  greatest  re- 
proaches. Those  who  have  not  been  charged  with  the  duty  can  scarcely  appreciate  the 
diflaculty  of  preserving  harmony,  uniformity  nd  consistency  in  the  decisions  of  a  court 
whose  reports  fill  100  volumes  and  extend  through  more  than  100  years.  No  industry 
and  care  can  accom.plish  these  results,  even  with  the  aid  of  learned  counsel,  but  to  un- 
dertake it  without  the  aid  of  counsel,  or  what  perhaps  increases  the  difiiculty  with  the 
aid  of  counsel  upon  one  side  only,  would  render  the  task  insuperable.  Therefore,  to 
escape  the  greater  evil  we  should  be  compelled  to  adopt  the  less  injurious  alternative 
and  grant  the  petition  in  every  case. 

There  are  other  matters  of  detail  which  would  render  a  compliance  with  the  require- 
ment to  write  a  memorandum  in  each  case  exceedingly  difficult.  A  very  large  part  of  the 
petitions  are  presented  to  us  in  vacation  and  the  judges  are  separated  where  they  have 
no  opportunity  for  conference.  It  often  happens  that  one  judge  thinks  the  writ  should  be 
refused;  another  that  the  writ  should  be  awarded,  and  it  is  difficult  to  see  how  the  duty 
could  be  performed  unless  each  judge,  upon  an  examination  of  each  record,  preserved  a 
memorandum  of  the  reasons  which  controlled  in  his  individual  conclusion.  It  must  be 
within  the  experience  of  every  man  that  a  conclusion  may  be  reached  with  respect  to  the 
correctness  of  which  one  feels  in  doubt,  but  that  the  statement  in  writing  of  the  process 
upon  which  that  conclusion  rests  would  involve  great  labor. 

We  have  thus  stated  some  of  the  reasons  which  occur  to  us  as  rendering  the  pro- 
posed change  inexpedient.  We  speak  with  the  utmost  deference  for  the  wisdom  and 
patriotism  of  the  Convention.  All  of  us  have  a  common  object  to  advance;  the  happi- 
ness and  prosperity  of  our  people,  to  which  nothing  can  contribute  more  directly  and 
powerfully  than  the  prompt  and  efficient  administration  of  justice  in  the  courts. 

With  great  respect. 

Very  truly  yours, 

JAMES  KEITH. 

Mr.  Hunton:  Mr.  Chairman,  I  feel  extremely  grateful  to  my  distinguished  friend, 
the  gentleman  from  Fairfax  (Mr.  Moore),  for  speaking  for  me  upon  this  amendment. 
My  gratitude  is  greatly  increased  as  the  gentleman  speaks  for  me  so  much  better  than  I 
could  hope  to  speak  for  myself.  Like  the  great  Apelles,  he  does  his  work  and  does  it 
well;  and  greater  even  than  the  great  Apelles,  he  does  the  work  of  others,  and  does  that 
equally  well.  (Applause.)  And  yet  if  my  friend  will  kindly  give  me  permission  to  add 
somewhat  for  myself  upon  this  amendment,  I  shall  crave  the  indulgence  of  this  body 
while  I  express  my  own  views. 

I  earnestly  hope  that  the  amendment  of  the  gentleman  from  Norfolk  city  will  pre- 
vail. I  believe  I  in  no  v/ise  violate  parliamentary  law  when  I  say  that  since  this  report 
has  been  filed  three  members  of  the  committee  have  changed  their  opinions  upon  this 
amendment,  which  would  change  the  result  of  the  report  of  the  committee. 

I  say  those  changes  would  change  the  result  of  the  report  of  this  committee,  and  I 
believe  that  I  am  not  guilty  of  anything  that  is  unparliamentary  in  making  that  state- 
ment to  this  body. 

The  reasons  for  the  opposition  of  the  gentleman  from  Richmond  (Mr.  Meredith)  to 
the  report  of  the  committee  has  been  developed  to  this  body.  My  friend  from  Richmond 
says  it  is  a  startling  proposition.   I  am  inclined  to  believe  the  gentleman  from  Richmond 
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tJiinks  most  of  the  propositions  that  do  not  meet  with  his  approval  and  with  his  judg- 
ment have  some  startling  features  in  them. 

There  is  nothing  startling  in  this  proposition,  Mr.  Chairman.  There  has  never  been, 
in  the  history  of  this  Commonwealth,  such  a  provision  in  the  Constitution  of  Virginia. 
If  this  proposition  is  startling,  it  seems  to  me  it  would  have  lost  that  feature  from  the 
fact  that  it  has  never  before  been  incorporated  into  the  fundamental  law  of  the  State  of 
Virginia. 

The  objection  to  the  report  of  the  committee  in  that  respect  and  the  argument  in 
favor  of  the  amendment  of  the  gentleman  from  Norfolk  city  is  this:  There  are  members 
of  this  body  who  will  remember  the  time  when  an  appeal  to  the  Court  of  Appeals  was 
not  heard  much  inside  of  five  years.  I  say  that  that  condition  of  affairs  amounted  prac- 
tically to  a  denial  of  justice  to  litigants.  It  gTew  out  of  the  fact  that  an  appeal  was 
granted  in  almost  every  case.  That  practice  has  ceased,  and  in  my  judgment,  if  the 
report  of  this  committee  prevails,  the  same  condition  of  affairs  would  exist  in  Virginia 
as  did  exist  between  1870  and  1800,  when  it  took  nearly  five  years  to  hear  a  case  upon 
the  docket  of  the  Court  of  Appeals. 

Now  let  us  examine  some  of  the  provisions  of  the  report  of  the  committee.  That 
report  limits  the  opinion  to  a  brief  statement.  ^Vhat  would  be  the  effect  of  that,  gentle- 
men of  the  Committee?  We  have  heard  read,  coming  from  the  court  itself,  that  it  would 
tend  to  give  an  appeal  of  right  in  every  case;  that  it  w^ould  greatly  increase  the  work 
of  our  appellate  court;  that  it  would  greatly  delay  litigants  in  reaching  a  conclusion  to 
their  suits;  that  it  would  operate  as  a  great  hardship  and  a  great  injury  upon  the  liti- 
gants of  this  State. 

Lawyers  of  this  body  also  know  that  this  court  has  recently  reduced  its  docket,  and 
that  mainly  grew  out  of  the  fact  that  a  large  number  of  appeals,  where  the  court  is 
clearly  of  opinion  that  no  error  has  been  committed,  have  been  refused,  and  to-day  a 
htigant  in  a  case,  where  a  decision  has  been  reached  in  a  lower  court,  can,  within  a  brief 
twelve  months,  as  a  rule,  have  the  case  heard  and  determined  in  the  Court  of  Appeals. 
I  say  that  one  of  the  most  important  matters  in  the  administration  of  justice  in  a  Com- 
monwealth is  its  speedy  administration.  We  know  that  very  many  of  the  cases  which, 
under  the  former  dispensation,  went  to  the  Court  of  Appeals  w-ere  cases  that  were  car- 
ried there  merely  for  the  purpose  of  obstruction  and  delay.  And,  in  my  opinion,  if  the 
report  of  this  committee  prevails,  it  will  again  congest  the  docket  of  the  Court  of  Ap- 
peals and  will  result  in  an  appeal  being  taken  in  almost  every  case  and  being  given  by 
this  court  as  a  matter  of  right,  and  the  time  will  not  be  far  distant  when  you  will  again 
find  that  this  court  is  running  behind  in  its  docket  and  that  it  will  require  a  longer  time 
in  order  to  reach  a  conclusion. 

Mr.  O'Flaherty:  The  argument  which  you  gentlemen  are  making  is  that  if  a  reason 
were  assigned,  though  a  brief  one,  the  Court  of  Appeals  would  have  more  cases  before 
it.  Do  you  mean  to  assert  by  that  that  the  Court  of  Appeals  will  grant  more  appeals 
when  it  has  to  give  the  reason  than  it  does  when  it  does  not  give  the  reason,  and  that  it 
is  not  doing  its  duty  in  that  direction? 

Mr.  Hunton:    I  do  not  mean  to  say  that  it  is  not  doing  its  duty.    That  is  the  infer- 
ence of  the  gentleman  from  Warren. 

I  do  mean  to  say  that  it  would  result  in  the  courts  granting  more  appeals,  but  I  do 
not  say,  nor  has  anything  that  I  have  said  led  to  the  conclusion,  that  they  are  not  now 
doing  their  duty. 

Mr.  O'Flaherty:  If  the  Court  of  Appeals  has  a  reason  for  refusing  an  appeal,  would 
it  not  be  willing  to  put  that  reason  in  a  succinct  form  upon  the  petition,  and  if  it  has  no 
reason  it  will  grant  the  appeal?  But  if  it  has  a  reason  for  not  granting  it  I  should  like 
you,  as  a  lawyer,  to  tell  me  why  it  is  that  the  court  is  not  willing  to  put  on  paper  the 
reason  that  actuated  the  member  of  the  court  or  the  court  itself  in  not  granting  the 
appeal? 

Mr.  Hunton:  I  will  endeavor  to  tell  you  as  a  lawyer  and  as  a  man.  My  idea  is  this: 
The  opinions  of  a  court  of  last  resort  have  two  reasons  for  their  existence.  One  is  a 
decision  of  the  case  at  bar  and  the  determination  of  the  rights  of  litigants.    The  other  is 
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a  precedent  and  guide  to  suitors  and  to  lawyers  in  order  tliat  they  may  intelligently 
advise  their  clients.  That  is  the  object  and  the  reason  for  the  opinion  of  a  court,  to 
decide  the  case  at  bar  and  to  give  a  precedent  and  guide  for  the  future. 

Now,  if  the  opinions  are  to  be  written  whenever  an  appeal  is  refused,  without  the 
argument  of  counsel,  without  the  assistance  to  the  court  of  a  thorough  examination  of 
the  authorities,  the  judges  will  write  more  or  less  hasty,  ill-considered  opinions,  which 
will  lead  to  confusion  in  the  law,  and  instead  of  being  a  guide,  will  reduce  the  law  to  a 
condition  of  uncertainty  that  may  result  in  benefit  to  the  lawyer  from  increased  litiga- 
tion, but  in  great  injury  to  suitors  and  to  the  Commonwealth  of  Virginia. 

Under  those  conditions,  and  knowing  the  danger  resulting  to  the  court  from  such 
hurried  and  ill-considered  opinions,  without  the  aid  of  counsel  in  reaching  its  conclu- 
sions, the  court  will  turn  to  the  other  alternative.  It  will  give  appeals  in  practically 
every  case,  and  make  an  appeal  a  matter  of  right;  and  it  will  take  that  course  in  order 
that  the  court  may,  after  due  consideration  of  the  case  and  after  having  the  aid  of  argu- 
ment of  counsel  give  intelligently  a  proper  statement  of  the  law  to  serve  as  a  guide  and 
a  direction  for  the  future.  That  is  the  answer  to  the  gentleman's  question,  so  far  as  I 
am  capable  of  giving  it,  both  as  a  man  and  as  a  lawyer,  and  I  trust  that  he  appreciates 
it  in  both  aspects. 

Mr.  O'Plaherty:  If  there  has  been  a  refusal  without  any  ground  being  assigned,  and 
questions  of  both  law  and  fact  are  involved,  and  a  client  comes  to  you  to  advise  with  you 
upon  the  law  which  you,  as  an  attorney,  think  is  involved  in  the  question  on  which  he 
was  refused  an  appeal,  how  can  you  advise  him  intelligently,  when  you  do  not  know 
whether  the  court  refused  3'^ou  an  appeal  in  a  similar  case,  as  you  conceive,  upon  ques- 
tions of  law  or  fact? 

Mr.  Hunton:  I  would  advise  him  just  exactly  as  I  would  have  advised  him  before 
the  case  was  presented  to  the  court  and  an  appeal  refused. 

Mr.  O'Flaherty:  Therefore — and  this  is  the  question  I  wanted  to  ask  you — you  have 
not  had  the  benefit  of  the  opinion? 

Mr.  Hunton:  Unquestionably  not;  and  if  it  came  in  that  hasty  and  ill-considered 
way,  I  say  it  would  be  an  unsafe  guide,  and,  in  my  opinion,  the  court  would  not  resort  to 
it,  but  would  grant  the  appeal,  congest  the  docket,  put  litigants  to  an  unwarranted  cost, 
and  reduce  the  law  to  a  state  of  uncertainty.  That  is  my  judgment  of  the  result  of  the 
adoption  of  the  committee's  report. 

Let  us  look  at  this  matter  for  one  moment.  It  may  be  argued,  and  I  believe  it  was 
argued,  by  my  distinguished  friend  from  Richmond  (Mr.  Meredith),  that  errors  had  been 
made  by  the  court  in  refusing  appeals. 

Mr.  Meredith:    No;  you  are  mistaken. 

Mr.  Hunton:  I  beg  pardon;  my  friend  says  that  he  did  not  say  that.  At  any  rate 
it  might  be  argued  that  it  is  very  possible  that  such  errors  have  been  miade.  But  you 
might  just  as  well  argue  that  there  have  been  errors  made  by  the  court  in  the  decision 
of  cases  ih  which  appeals  have  been  granted.  I  say  that  all  human  institutions  are  sub- 
ject to  errors;  that  all  human  agencies  sometimes  fail;  but  that  you  must  consider  what 
is  the  greatest  good  to  the  greatest  number.  I  believe  that  there  could  be  no  greater 
evil  to  the  litigants  of  this  State  than  to  prevent  the  speedy  administration  of  justice  and 
to  throw  the  law  into  such  a  condition  that  everybody  would  be  entitled  to  an  appeal  in 
every  case  decided  where  the  jurisdictional  amount  was  involved. 

I  do  not  like,  in  argument  or  in  the  consideration  of  points  raised  here,  to  discrimi- 
nate between  the  poor  and  the  rich.  But  we  are  here,  it  seems  to  me,  to  form  a  funda- 
mental law  which  is  best  for  the  majority  of  the  people  of  this  Commonwealth,  the  one 
that  does  the  most  good  generally;  and  it  does  seem  to  me  that  appeals  as  of  right  may 
be  converted  into  a  great  burden  to  the  meritorious  suitor  and  litigant. 

My  friend  has  illustrated  his  argument  by  reference  to  other  States  and  the  work 
done  by  them.  There  is  no  State  in  this  Union,  so  far  as  my  knowledge  goes,  where 
there  is  a  constitutional  provision  requiring  the  court  of  last  resort  to  give  in  writing 
its  reasons  for  a  decision  made  by  it  when  the  case  has  been  fully  argued  and  heard  and 
determined  by  it;  and,  in  my  judgment,  if  there  has  been  no  such  provision  in  the  pres- 
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em  Consiitution.  ii  would  not  have  been  inserted  in  the  proposed  one.  It  is  because  of 
thai  provision  that  the  labors  of  this  court  ha^-e  been  greatly  increased. 

If  you  put  into  the  proposed  Constitution  this  provision  as  to  appeals  refused,  you 
will  still  further  increase  the  labor  of  the  court.  My  friend  says,  "Increase  the  number 
of  judges  if  necessary,'"'"  but  it  does  seem  to  me  that  it  is  unnecessary  and  unwise,  and 
that  this  amendment  should  prevail  and  this  provision  be  stricken  from  the  proposed 
article  of  the  Constitution. 

Ivlr.  Meredith:  I\Ir.  Chairman,  I  suppose  when  a  thing  does  not  agree  with  my  views 
it  is  startling  to  me,  as  the  gentleman  from  Fauquier  (Mr.  Hunton)  has  said,  for  I  pre- 
sume he  would  not  do  an  injustice.  It  possibly  is  my  nature  that  if  I  see  a  thing  is 
working  a  gross  injustice,  it  makes  no  difference  where  it  comes  from  or  how  old  it  is, 
I  am  startled.  But  that  was  not  what  I  said.  I  said  I  did  not  believe  there  was  a  man 
on  this  floor  who  was  not  startled  to  think  that  the  record,  as  shown  by  the  letter  of 
Mr.  Burk,  is  thai  one-third  of  the  appeals  in  this  State  are  refused  by  the  Supreme  Court. 
That  Is  what  I  said.  Xow,  let  me  hear  any  man  deny  that  that  is  startling.  So  it  was 
not  only  I  who  was  startled  in  this  case.  Under  the  present  condition  of  affairs  one  out 
of  three  

Mr.  Carter:    Is  it  a  startling  thing  that  one-third  of  the  appeals  applied  for  from 
the  coun  below  should  be  in  cases  in  which  the  court  below  was  clearly  right? 
Mr.  Meredith:    Yes,  sir;  it  is.   Do  you  say  that  it  is  not?   I  ask  for  a  denial. 
Mr.  Carter:    It  is  simply  a  matter  of  opinion. 

Mr.  Meredith:  But  you  have  not  denied  it.  You  ask  me  my  opinion.  I  say  it  is 
startling  that  able  lawyers,  with  the  knowledge  that  they  are  going  to  subject  their 
clients  to  expense  and  themselves  to  the  trouble  of  drawing  petitions  and  presenting 
them  to  the  court,  should  be  wrong  in  every  one  of  three  cases  as  the  right  to  an  ap- 
peal— that  the  decision  of  the  lower  court  is  so  plainly  right,  according  to  the  statute,  as 
was  said  by  the  gentleman  from  Culpeper  Olr.  Barbour),  that  the  court  must  refuse  the 
appeal,  whereas  if  it  is  not  plainly  right  it  is  its  duty  to  grant  it. 

I  say  it  is  startling;  and  the  gentleman  from  Hanover  (Mr.  Carter)  has  never  denied 
it.  It  is  startling  to  think  that  lawyers  would  take  appeals  in  that  manner,  and  one-third 
of  them  should  come  back  without  ever  getting  into  court. 

I  say,  Mr.  Chairman,  that  that  is  the  condition  of  affairs  developed  imder  the  present 
system.  Do  you  propose  to  remedy  it?  Has  anybody  suggested  a  remedy?  Is  it  to 
go  on? 

Are  one-third  of  the  men  requesting  it  to  be  refused  an  opportunity  to  be  heard  in 
the  appellate  court?  That  is  what  you  are  proposing;  and  the  proposal  of  the  committee 
is  the  only  way  in  which  we  can  hope  to  get  rid  of  that  system  of  injustice.  Are  you  to 
sit  silent  and  simply  say  that  what  we  propose  will  be  objectionable  and  burdensome 
and  hard  on  the  court,  when  we  are  showing  that  the  present  system  is  hard  on  the  liti- 
gants for  whose  benefit  the  court  is  put  there?  The  gentlemen  opposing  the  report  do 
not  offer  any  suggestions  for  a  change  in  this  system;  on  the  contrary',  they  recommend 
its  continuance.  There  is  not  a  gentleman  who  has  spoken  in  favor  of  the  amendment 
of  the  gentleman  from  Norfolk  who  has  not  praised  the  present  condition  of  affairs.  The 
gentleman  from  Norfolk  (:\Ir.  Thom),  the  gentleman  from  Fauquier  (Mr.  Hunton),  the 
gentleman  from  Fairfax  (Mr.  Moore),  have  all  praised  the  present  condition  of  affairs. 
They  have  all  said:  "Seel  when  Judge  Moncure,  Judge  Bouldin,  Judge  Staples,  Judge 
Anderson,  and  men  of  that  kind  were  on  the  bench,  the  docket  was  crowded.  Look  at  it 
now.    See  how  clear  it  is'."' 

Clear?  Yes;  because  one-third  of  the  men  who  have  presented  petitions  for  appeal 
have  been  refused  permission  to  get  into  the  court.  I  can  clear  a  docket,  too,  if  you  will 
let  me  exercise  arbitrary  power.  I  can  so  arrange  matters  that  neither  you  nor  any  one 
else  can  get  in  there,  if  you  will  leave  it  to  me  to  say  simply,  "Your  writ  is  refused." 
But  when  I  come  to  put  iny  reasons  in  writing  for  that  refusal,  so  that  somebodj^  can 
?ee  what  guided  me,  it  is  said:  "Oh,  the  labor  will  be  so  great;  there  will  be  suck 
lengthy  opinions!" 

Gentlemen,  you  really  cannot  expect  such  a  result.    You  know  that  when  you  tell 
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the  judges  to  make  a  "brief  statement,"  a  brief  statement  is  going  to  be  made.  So  you 
need  not  be  afraid  of  that;  when  you  come  to  put  your  reasons  in  writing,  I  say  that 
one-third  of  the  litigants  of  this  State  will  not  be  refused  entrance  into  the  Court  of 
Appeals ;  and  that  is  what  I  want. 

Mr.  Withers:  Does  not  the  very  fact  that  it  is  admitted  by  the  gentleman  who 
supports  this  amendment,  that  it  will  force  the  granting  of  nearly  every  application  for 
appeal  that  goes  to  the  Court  of  Appeals,  show  that  appeals  have  been  unwisely  refused? 

Mr.  Meredith:  Undoubtedly,  in  my  opinion.  I  say  that  a  court  which  cannot  give  a 
brief  statement  as  to  why  an  appeal  is  refused — I  do  not  care  whether  it  is  half  a  page 
or  a  page — is  doing  an  unjust  thing,  for  the  reason  that  the  court  has  failed  to  do  what 
it  otherwise  would  have  done,  had  it  been  required  to  put  its  reasons  in  writing. 

Take  the  letter  from  Mr.  Burk  that  was  read  here  yesterday.  He  says  you  can  form 
an  opinion  very  easily,  but  that  when  you  come  to  put  it  down  in  writing  it  is  another 
thing.  Gentlemen,  it  is  the  opinions  that  are  worth  putting  down  in  writing  that  we 
want  before  a  man's  appeal  is  refused  him.  And  yet  every  gentleman  who  has  spoken 
here  to-day  has  highly  praised  this  system,  by  which  one-third  of  the  litigants  of  this 
State  are  denied  entrance  into  the  Court  of  Appeals.  Every  one  of  them  has  done  so, 
because  they  have  all  referred  to  it.  The  gentleman  from  Fairfax  (Mr.  Moore)  had  a 
letter  read.   I  rather  think  the  court  should  have  kept  out  of  this  discussion. 

Mr.  R.  Walton  Moore:  May  I  ask  the  gentleman  if  his  present  argument  does  not 
go  to  another  proposition  in  this  report — that  is,  as  to  whether  or  not  there  should  be  a 
discretion  in  the  court  as  to  the  matter  of  allowing  writs  of  errors  or  appeals? 

Mr.  Meredith:    That  is  the  question,  is  it? 

Mr.  R.  Walton  Moore:  When  you  come  to  that  matter  you  have  an  entirely  different 
question,  as  I  understand.  You  are  on  that  question  now;  but  it  has  no  relation,  I  sub- 
mit, to  the  section  under  discussion. 

Mr.  Meredith:  No,  sir;  my  present  arg-ument  is  not  on  that  question.  I  say  that 
that  is  one  of  the  great  powers  which  you  have  given  this  court;  and  having  given  it 
that  great  power,  you  ought  to  place  some  limitation  upon  it  for  the  protection  of  the 
litigant.  From  1870  to  1881  or  1SS2,  when  the  bench  was  filled  by  just  as  able  judges  as 
are  there  now  (although  the  men  on  the  present  bench  are  able),  there  was  no  such 
startling  condition  of  affairs  as  now  exists,  with  one-third  of  the  appeals  refused.  And 
yet  that  is  boasted  as  a  reason  why  this  system  should  continue^ — -that  the  court  keeps 
one-third  of  the  litigants  out  of  it,  in  order  that  the  other  two-thirds  may  have  a  chance 
for  a  speedy  hearing. 

I  do  not  know  of  any  system  of  government  under  which  it  is  allowed  that  one-third 
of  the  litigants  before  its  appellate  courts  shall  suffer  in  order  that  the  other  two-tbirds 
may  have  a  speedy  hearing.  I  say  that  when  we  come  to  examine  this  proposal  of  the 
committee,  it  is  simply  a  proposition  of  fairness  and  justice  to  all  people,  in  order  that 
they  may  have  a  standing  in  court.  I  say  that  the  court  is  not  going  to  write  the  long 
opinions  to  which  reference  has  been  made,  and  certainly  not  the  long  opinions  that  the 
gentleman  from  Chesterfield  (Mr.  Hancock)  had  in  mind  when  he  imagined  that  they 
were  going  to  be  as  long  as  one  of  his  speeches.  (Laughter.) 

Mr.  Chairman,  if  you  ask  the  court  to  put  down  a  short  statement  of  this  kind.  I  say 
that  it  simply  puts  some  curb  upon  the  court.  That  is  all  I  ask  for.  I  ask  you  not  to 
vest  in  the  court  this  arbitrary  power  by  which  it  can  say  I  shall  not  come  into  court, 
and  can  do  me  a  gross  injustice  without  my  knowing  the  reason  for  its  action.  I  do  not 
say  the  court  will  do  it,  but  I  say  it  is  not  fair  to  vest  in  the  court  the  power  to  do  it. 

Mr.  Chairman,  I  have  said  as  much  as  I  wish,  on  this  subject.  I  merely  desire  to 
call  attention  to  the  fact  that  you  are  deliberately  putting  an  arbitrary  power  in  the 
hands  of  the  court,  and  with  all  respect  to  the  court,  it  has  exercised  that  power  to  such 
an  extent  that  one-third  of  the  litigants  of  this  State  have  been  unable  to  get  before  it. 
If  you  want  that  condition  of  affairs  to  continue  to  exist,  vote  for  the  amendment  of  the 
gentleman  from  Norfolk  (Mr.  Thom).  If  you  want  some  restraint  put  upon  this  power, 
by  requiring  the  court  to  give  some  reason  in  each  case  for  its  exercise  of  this  power, 
then  vote  for  the  report  of  the  committee. 
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Mr.  Carter:  The  gentleman  from  Richmond  (Mr.  Meredith)  in  his  remarks  em- 
phasizes the  fact  that  the  statement  he  wants  from  the  Court  of  Appeals  is  a  very  brief 
statement,  and,  therefore,  he  infers  and  argues  that  it  will  be  very  easy  to  make.  We 
have  all  heard  of  the  gentleman  who  once  apologized  for  writing  a  long  letter  by  saying 
that  he  did  not  have  time  to  make  it  shorter;  and  we  all  know  that  if  the  court  is  going 
to  give  a  complete  and  proper  reason  for  its  action  in  rejecting  an  appeal  it  will  take 
the  court  longer  to  make  that  reason  brief  than  to  make  it  long. 

Again,  the  gentleman  states  that  he,  too,  could  have  a  clean  docket,  if  you  gave  him 
the  right  to  say,  "Appeal  refused,"  and  nothing  else.  You  might  infer  from  that  state- 
ment that  the  court  had  abused  its  privilege  in  this  regard.  I  take  it  he  does  not  mean  to 
make  any  such  charge,  and  that  there  is  no  foundation  for  it. 

The  law  in  Virginia,  as  in  nearly  every  other  State  in  this  Union,  is  now,  as  It  has 
been  for  fifty  years  or  more,  that  if,  upon  the  exparte  presentation  thoroughly,  by  a 
lawyer  familiar  with  the  case  of  a  party  claiming  to  be  aggrieved,  who  has  taken  an 
appeal,  and  who  expends  his  ability  in  presenting  in  the  strongest  way  he  can  the  errors 
which  he  says  have  been  made  by  the  court  below,  it  is  evident  that  the  court  below  was 
clearly  right,  the  court  is  authorized  to  say  so,  and  nothing  more.  There  is  no  hardship 
in  that  law,  and  there  can  be  no  hardship  in  it,  when  it  is  administered  by  an  intelligent 
and  upright  court. 

Again,  this  proposition  (I  might  call  it  this  startling  proposition)  to  make  this 
change  in  our  organic  law  is  not  only  an  innovation,  a  thing  unsupported  by  precedent, 
but  it  is  proposed  to  make  that  innovation  in  such  a  way  that  if  it  does  not  pan  out  to 
suit  the  people  it  cannot  be  changed  without  great  time,  trouble  and  expense.. 

Mr.  Chairman,  those  of  us  who  desire  to  make  experiments  in  the  law  ought  not  to 
put  those  experiments  in  the  Constitution.  The  Legislature  has  full  power  to  make 
this  change  if  the  people  desire  it.  The  Legislature  has  full  power  to  correct  the  abuse 
if  it  exists,  and  I  say  no  abuse  exists.  The  gentleman  harps  upon  the  fact  that  33%  per 
cent,  of  the  litigants  who  have  asked  for  justice  have  been  denied  entrance  into  the 
Court  of  Appeals.  I  say  that  is  an  improper  view  of  this  question.  Thirty-three  and  one- 
third  per  cent,  of  those  who  asked  for  appeals  from  the  court  below  asked  for  appeals 
from  decisions  which  were  plainly  right;  and  the  surprising  thing  to  me  is  that  more 
of  them  have  not  been  turned  down. 

I  do  not  think  it  is  any  great  stretch  of  imagination  to  presume  that  our  courts  below 
are  generally  right,  and  that  one-third  of  the  people  who  think  they  have  cause  for  com- 
plaint, who  in  the  heat  of  the  trial  below  think  the  court  has  erred,  are  mistaken  in 
that  opinion.  Mr.  Chairman,  the  people  who  ought  chiefly  to  be  grateful  for  the  exercise 
of  the  proper  discretion  of  the  court  in  refusing  those  appeals  are  those  making  up  this 
thirty-three  and  one-third  per  cent.,  who  would  have  been  saddled  with  costs  of  appeals 
had  their  petitions  been  allowed  and  the  case  been  decided  against  them,  as  I  verily 
believe  every  one  of  them  would  have  been. 

So  it  seems  to  me,  Mr.  Chairman,  that  the  majority  of  the  committee  here  is  clearly 
right;  that  the  law  should  stand  as  it  has  stood  for  ages  past;  that  it  should  stand  as  it 
stands  in  nearly  every  State  in  this  Union,  and  that  we  should  not  be  putting  experi- 
ments and  such  startling  experiments  as  this  in  our  organic  law,  where,  if  experience 
shows  we  are  wrong,  it  will  be  so  difficult  to  change  them. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  of  the  gentleman 
from  Norfolk  city  (Mr.  Thom). 

The  amendment  was  agreed  to,  there  being,  on  a  division,  ayes  32,  noes  23. 
The  Chairman:    If  there  are  no  further  amendments  to  section  4,  the  Secretary  will 
read  the  next  section. 

Mr.  Pettit:  Mr.  Chairman,  I  desire  to  submit  an  amendment  to  this  section.  It  is 
to  insert  the  following: 

And  where  the  said  court  shall  reject  an  original  application  made  to  it  for  a  writ 
of  haheas  corpus,  mandamus  or  prohibition,  its  reasons  therefore  shall  be  in  like  manner 
preserved  with  the  record  of  the  case. 
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I  desire,  in  support  of  this  amendm,ent,  to  make  only  a  few  remarks. 
There  are  frequently  very  important  cases  presented  to  the  Court  of  Appeals  by  peti- 
tions for  writs  of  the  character  I  have  indicated — mandamus,  prohibition,  or  habeas 
corpus.  The  liberty  of  the  citizens  may  sometimes  be  involved  in  them.  They  are  cases 
in  which  there  has  been  no  decision  of  any  lower  court,  but  in  which  the  original  appli- 
cation is  made  to  the  Court  of  Appeals. 

This  amendment  does  not  involve  the  same  feature  as  that  of  which  we  have  just 
disposed.  There  the  argument  was  that  the  presumption  coming  up  with  the  petition 
for  appeal  from  the  court  below,  was  that  the  decision  of  the  court  below  was  right 
rather  than  wrong.  It  was  also  stated  that  it  was  not  at  all  to  be  taken  as  a  matter  to  be 
admired  that  the  Court  of  Appeals  had  rejected  one-third  of  the  petitions  for  appeal  from 
such  decisions  of  the  courts  below.  But  here  we  have  a  very  different  case.  It  is  the 
case  of  an  original-  application  to  the  Court  of  Appeals  for  one  of  these  writs.  Any  one 
of  them  may  involve  matters  of  property-rights  or  liberty.  The  court  is  not  now  required 
to  give  reasons  for  rejecting  the  petition.  We  only  ask,  where  the  original  application 
is  to  the  Court  of  Appeals,  that  some  reason  shall  be  given. 

Mr.  Hunton:  Mr.  Chairman,  it  seems  to  me  the  court  is  absolutely  at  liberty  to  file 
its  written  opinion  in  all  cases  of  that  sort  where  it  deems  it  necessary. 

Mr.  R.  Walton  Moore:  I  will  say  to  my  friend  that  such  is  the  common  practice,  if 
the  case  can  be  of  any  consequence.  Perhaps  he  will  recall,  by  way  of  illustration,  the 
case  of  ex-parte  Lacy,  involving  the  constitutionality  of  the  gambling  act,  in  which  a 
very  elaborate  opinion  w^as  filed.  The  same  thing  has  been  done  in  a  multitude  of  cases 
of  the  character  of  those  under  discussion  or  comprehended  in  this  amendment. 

Mr.  Pettit:  Mr.  Chairman,  I  will  state,  with  the  permission  of  the  gentleman  from 
Fauquier,  that  I  happen  to  know  that  there  have  been  cases  in  which  there  has  been  a 
failure  to  give  any  opinion  for  the  rejection  of  a  petition;  and  I  find,  upon  inquiry,  that 
it  is  their  rule  not  to  give  any  opinion  upon  the  rejection  of  such  a  petition.  They  may 
do  it,  and  they  have  done  it;  I  have  seen  decisions  upon  such  questions  in  some  cases, 
but  there  are  other  cases  in  which  they  have  declined  to  do  it.  I  happen  to  know  that 
those  cases  have  sometimes  involved  matters  of  very  great  interest;  and  I  recall  one  in 
particular  where  such  was  the  fact. 

Mr.  Hunton:  As  I  started  to  say,  Mr.  Chairman,  it  seems  to  me  that  we  must  trust 
our  own  Court  of  Appeals,  without  tying  them  down  with  constitutional  provisions 
as  to  matters  of  this  sort.  If  it  is  deemed  wise  by  the  Legislature  to  require  such  pro- 
visions  of  them,  it  seems  to  me  it  miight  be  done.  The  Constitution  of  the  United  States 
does  not  require  the  Supreme  Court  of  the  United  States  to  give  written  opinions.  I 
believe  it  is  the  general  rule  of  the  constitutions  of  all  the  States  not  to  require  written 
opinions  of  their  courts  of  last  resort,  and  it  does  seem  to  me  that  it  would  be  unwise  to 
embody  such  a  provision  in  our  fundamental  law.  I  cannot  say  what  is  the  rule;  doubt- 
less these  gentlemen  have  stated  it  accurately,  but  it  seems  to  me  that  in  a  matter  of 
this  sort,  where  there  are  intrusted  to  this  court  the  lives  and  liberty  and  property  of  the 
citizens,  you  might  at  least  rely  upon  their  voluntarily  filing  written  opinions. 

Mr.  Green:  I  simply  wish  to  ask  a  question.  I  desire  to  know  if,  on  the  basis  of 
your  report,  the  Legislature  can  add  anything  to  the  jurisdiction  of  the  Court  of  Appeals': 
It  having  been  fixed  by  the  Constitution,  is  it  not  fixed  for  all  time?  The  Court  of  Ap- 
peals has  decided  time  and  again  that  the  Legislature  cannot  add  to  its  jurisdiction  under 
the  present  Constitution,  and  I  have  no  doubt  that  under  the  report  now  under  considera- 
tion, the  Legislature  would  be  equally  restricted. 

Mr.  Hunton:  I  think  not,  sir,  I  think  the  Legislature  might  require  anything  neces- 
sary of  the  court.    It  would  seem  so  to  me. 

Mr.  Green:  Where  they  are  required  by  the  Constitution  to  give  a  written  opinion 
in  one  case  and  not  in  another,  I  do  not  think  the  Legislature  could  add  to  that  pro- 
vision. 

Mr.  Hunton:  I  rather  incline  to  the  opinion  that  it  could;  but  I  do  not  speak  with 
any  authority  upon  that  point.  I  had  not  considered  it.  My  statement  was  merely  in 
furtherance  of  the  general  idea  that  these  matters  should  be  left  to  the  court  and  the 
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couri  be  trusted  to  present  written  opinions  when  tlie  cases  demand  it,  and  not  to  do  it 
when  in  their  judgment  they  do  not. 

Mr.  Pettit:  Mr.  Chairman,  a  prime  desideratum  in  the  administration  of  justice  is 
to  arrive  at  a  proper,  a  correct  and  a  just  decision  of  cases  that  come  before  courts.  A 
desideratum  deserving  but  little  less  attention  and  consideration  is  that  the  litigants  of 
the  country  shall  be  satisfied  that  justice  has  been  done  them. 

Why  is  it  that  the  Constitution  of  1850-51  required  written  reasons  for  the  opinions 
of  courts  in  decisions  upon  appeals?  Down  to  that  time  there  had  been  no  such  pro- 
vision, statutory  or  constitutional,  in  this  State.  Take  up  any  of  the  reports  of  our  Su- 
preme Court  of  Appeals  prior  to  1851,  and  you  will  find,  I  think  (without  having  made 
a  critical  examination  upon  the  subject.)  that  in  the  great  majority  of  cases  the  judges 
have,  seriatim,  given  in  writing  the  reasons  for  the  decisions  they  have  made. 

I  think  you  will  scarcely  find  a  single  case  prior  to  that  time  (although  there  may 
be  such — I  will  not  say  that  there  is  not)  in  which  the  judges  of  the  Supreme  Court  of 
Appeals  have  not  given  the  reasons  for  their  decision.  There  may  have  been  such  cases, 
hovvever;  and  I  take  it  th^t  we  may  argue,  from  the  fact  that  the  Convenion  of  1S50-51 
put  this  provision  in  the  Constittition,  that  there  had  been  some  cases  in  which  the 
court  had  failed  to  give  the  reasons  for  its  opinions. 

But  it  has  been  said  here  that  this  constitutional  provision  is  advocated  for  the  pur- 
pose of  enabling  the  courts  and  the  lav-wers  in  future  cases  to  ascertain  what  the  law 
is — to  make  them  precedents.  Decisions  are  precedents.  The  reasons  for  the  decisions 
are  not  precedents.  The  reasons  are  required  in  order  that  the  litigants  may  see  that 
what  they  have  asked  for  has  been  denied  them  upon  good  grounds. 

Sir.  the  committee  has  already  passed  upon  the  question  involved  where  a  case 
comes  up  on  appeal  from  the  court  below.  But  this  is  a  case  that  is  not  involved  in  that 
determination.  It  is  where  the  original  application  is  made  to  the  Court  of  Appeals. 
The  application,  as  I  have  already  stated,  may  involve  very  great  interests;  property 
and  liberty  may  be  involved,  and  yet  the  court  is  not  required  to  give  any  reason  for  its 
opinion  rejecting  a  petition. 

It  has  been  said  by  the  distinguished  chairman  of  the  committee  which  made  this 
report  that  we  can  well  leave  it  to  the  judges  of  the  court  to  say  in  what  cases  of  this 
sort  they  will  give  a  written  opinion.  He  says:  "Leave  that  to  the  Legislature."  If  he 
will  strike  out  the  constitutional  provision  for  the  first  time  in  1850-51,  and  have  nothing 
in  the  new  constitution  requiring  the  court  in  any  case  to  give  a  written  opinion  stating 
its  reasons,  his  position  will  be  correct.  But  when  you  expressly  require  in  the  Con- 
stitution that  the  court  shall  give  written  opinions  in  certain  cases,  do  you  not  impliedly 
say  that  it  need  not  giA'e  them  in  any  other  class  of  cases? 

^Ir.  Thorn:  Will  my  friend  permit  a  question  before  he  takes  his  seat?  I  under- 
stand the  proposition  of  the  gentleman  from  Fluvanna  to  be  that  original  applications  in 
matters  of  mandamus,  prohibition,  and  that  class  of  cases  shall  not  be  refused  without 
an  opinion  by  the  court  giving  its  reasons.  Does  my  friend  know  of  any  case  of  original 
jurisdiction  where  the  court  is  required  to  give  a  written  opinion? 

Mr.  Pettit:    I  do  not  know  of  any  other  eases  than  those  of  original  jurisdiction. 

Mr.  Thom:    Where  any  court  is  required  to  give  a  written  opinion? 
Mr.  Pettit:    I  am  not  sure.    There  may  be  some,  of  course;  I  do  not  know.    I  am 
igEorant  about  it. 

Mr.  Thorn:  I  should  like  to  ask  a  further  question.  Does  not  the  great  mass  of  the 
litigation  in  which  the  people  of  the  State  are  interested  come  within  the  category  of 
matters  of  original  jurisdiction? 

Mr.  Pettit:    There  is  an  appeal  from  all  of  the  decisions  of  our  lower  courts. 

:\Ir.  Thom:  Is  there  in  all  cases?  I  would  like  to  say  a  few  words  in  explanation 
of  what  I  mean  and  to  illustrate  the  position  I  take. 

The  great  mass  of  the  litigation  in  which  the  people  of  the  State  are  interested 
arises  on  application  to  the  original  jurisdiction  of  some  tribunal.  I  will  say,  in  addi- 
tion, that  a  very  large  proportion  of  the  litiga.tion  of  the  State  in  which  the  people  are 
interested  is  in  cases  where  there  is  no  appeal. 


1370 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIEGINIA. 


Mr.  Pettit:  Does  the  Constitution  require  a  written  opinion  from  any  other  tribunal 
than  the  Court  of  Appeals? 

Mr.  Thorn:  No,  sir;  but  I  want  to  carry  the  principle  to  which  I  have  just  alluded 
into  the  very  proposition  made  by  the  gentleman  from  Fluvanna  (Mr.  Pettit),  that  in  no 
case,  in  any  tribunal,  nisi  prisus  or  appellate,  is  there  a  constitutional  provision  requir- 
ing an  opinion  when  application  is  made  to  its  original  jurisdiction.  I  say,  further,  that 
the  great  mass  of  the  litigation  in  which  the  people  of  the  State  are  interested  is  in  the 
shape  of  applications  to  original  jurisdiction,  and  a  large  proportion  of  it  in  cases  where 
there  is  no  appeal. 

The  principal  purpose  in  requiring  opinions  is  to  make  a  consistent  system  of  law; 
and  I  do  not  believe  the  constitutional  provision  in  the  matter  of  opinions  is  intended  as 
a  crificism  upon  the  courts,  or  as  an  effort  to  put  a  check  upon  them  in  the  kind  of 
decisions  at  which  they  arrive.  Taking  a  large  view  of  the  question,  the  interests  of  the 
people  will  be  best  subserved  by  a  consistent  system  of  jurisprudence.  If  precedents  are 
to  be  made,  without  argument,  on  ex-poyrte  applications,  and  if  they  are  to  be  printed  and 
become  the  guide  for  the  future,  the  very  harmony  of  our  system  of  jurisprudenco  will 
be  invaded. 

We  are  all  apt,  Mr.  Chairman,  to  take  some  lessons  in  constitution  making  from  per- 
sonal experience  in  life,  and  the  danger  of  this  Convention,  in  one  respect,  is  that  we 
will  bring  into  our  work  of  constitution  making  some  individual  instance  of  error  or 
failure  with  which  we  have  ourselves  met. 

I  want  to  appeal  to  the  members  of  this  body  to  keep  themselves  on  large  lines  in 
the  work  they  are  doing.  Let  us  make  a  frame-work  of  government,  and  let  us  not  be 
trying  to  right  individual  wrongs  by  changes  in  the  Constitution.  The  very  moment  we 
depart  from  that  plain  line  of  action  we  go  beyond  our  moral  jurisdiction  and  invade 
the  legitimate  function  of  the  legislative  branch  of  this  government. 

My  experience  with  this  body,  of  which  I  have  now  been  a  member  for  five  months, 
teaches  me  that  this  State  has  great  reason  to  be  grateful  to  the  legislatures  it  has  had. 
I  say,  as  a  proposition  which  I  am  willing  to  stand  by,  that  the  persons  who  have  proven 
to  be  the  most  useful  members  upon  this  floor  have  been  members  or  ex-members  of  the 
Legislature  of  Virginia.  I  believe  the  longer  we  have  experience  as  a  Convention  the 
higher  respect  we  will  have  for  the  work  of  the  Legislature  of  this  State.  The  more 
intimately  we  become  acquainted  with  the  problems  of  government  the  less  reason  will 
we  have  for  trusting  to  our  own  infinite  wisdom  and  of  criticising  the  work  of  the  va- 
rious legislative  bodies  of  this  State.  The  fact  that  we  are  kept  here  day  after  day  and 
week  after  week  and  month  after  month  arises  out  of  the  effort  that  is  continually  being 
made  upon  this  floor  to  have  us  go  into  details  of  legislation,  instead  of  confining  our- 
selves simply  to  the  frame-work  of  government. 

I  believe  we  should  call  a  halt  on  any  such  line  of  march.  I  believe  we  should  con- 
fine ourselves  to  the  principles  of  constitution  making.  And  if  that  is  done  I  believe  our 
work  will  find  greater  favor  with  the  people  whom  we  represent,  and  will  receive  a  more 
favorable  verdict  from  posterity. 

Now,  as  I  said  in  the  beginning,  Mr.  Chairman,  it  will  not  do  to  put  in  our  Constitu- 
tion a  remedy  for  every  individual  wrong  that  may  have  come  within  our  experience. 
We  must  leave  some  matters  to  the  courts,  to  the  Legislature,  to  those  bodies  that  have 
the  administration  of  governmental  affairs,  and  we  must  not  attempt  here  to  reverse 
courts  or  to'  reverse  legislatures  simply  because  we  may  disagree  with  their  action.  I 
believe  that  this  section  of  the  Constitution  as  now  proposed  is  in  the  line  of  fair  con- 
stitution making,  and  I  do  hope  that  the  gentlemen  of  this  Convention  will  confine  them- 
selves to  the  lines  thus  broadly  laid  down. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  proposed  by  the 
gentleman  from  Fluvanna  (Mr.  Pettit). 

The  amendment  was  rejected. 

Mr.  O'Flaherty  proposed  the  following  amendment  to  section  5 : 

Strike  out  all  after  the  words  "shall  be,"  in  line  3,  down  to  and  including  the  word 
"hereunder,"  in  line  6,  and  insert  "elected  by  the  qualified  electors  of  the  State  at  large 
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at  such  time  as  shall  be  provided  lavi%  and  shall"';  and  also  strike  out  ail  of  the  sec-- 
tion  after  the  v'ord  "years'"  in  line  16,  so  that  ihe  section  as  amended  would  read: 

The  judges  of  the  Supreme  Court  of  Appeals  shall  be  elected  by  the  qualified  electors 
of  the  State  at  large  at  such  time  as  shall  be  provided  by  law,  and  shall  hold  their  office 
for  a  term  of  twelve  years,  etc. 

Mr.  Withers  proposed,  as  a  substitute  for  the  amendment  of  Mr.  O'Flaherty,  to  strike 
out  after  the  word  "the,"  in  line  3,  section  5,  page  22,  the  words,  "joint  vote  of  the  two 
houses  of  the  General  Assembly,"  and  insert  the  words,  "qualified  voters  of  the  State," 
and  after  the  word  "Constitution,"  in  line  IS,  to  strike  out  the  words,  "the  General  As- 
sembly shall  elect,"  and  insert,  "there  shall  be  elected." 

Mr.  "Withers:  I  do  so  because  I  believe  the  people  of  the  State  of  Virginia  have  the 
right,  and  I  believe  they  desire  to  exercise  that  right,  of  saying  who  shall  constitute  the 
head  of  their  judicial  system. 

Mr.  Chairman,  the  substitute  which  I  have  offered  for  the  amendment  of  the  gen- 
tleman from  Warren  in  no  wise  changes  the  section  as  offered  by  the  Judiciary  Com- 
mittee, except,  instead  of  "by  the  joint  vote  of  the  two  houses  of  the  General  Assembly," 
to  substittite  the  word  "by  the  qualified  voters  of  the  State,"  and  in  line  18,  instead  of 
the  words  "the  General  Assembly  shall  elect,"  to  insert  the  words  "there  shall  be 
elected,"  meeting  the  wise,  as  I  believe,  provision  of  the  Judiciary  Committee  whereby 
the  judges  are  not  elected  at  one  time,  electing  one  at  one  time,  two  at  another,  and  two 
at  another,  and  after  the  first  election  under  the  Constitution  proposed  co  be  adopted 
each  and  every  one  of  the  judges  is  to  be  elected  for  the  full  tenn  of  twelve  years. 

Mr.  Chairman,  as  I  said,  I  believe  the  people  of  the  State  of  Virginia  have  a  right 
to  say  who  shall  constitute  the  Supreme  Court  of  Appeals.  I  do  not  believe  that  this 
Constitutional  Convention  or  any  other  body,  legislative,  constitutional,  or  otherwise, 
has  the  right  to  say  to  the  people  of  Virginia,  "You  shall  not  say  who  shall  be  the  judges 
of  the  Supreme  Court  of  Appeals."  I  deny  that  any  body,  legislative  or  otherwise,  has 
a  superior  wisdom  to  the  people  of  Virginia;  and  while  I  concur  in  the  beautiful  bou- 
quets just  thrown  at  the  General  Assembly  by  the  gentleman  from  Norfolk  city  (Mr. 
Thom),  they,  like  this  body,  are  responsible  to  the  people  of  Virginia,  and  they  have  no 
right,  nor  have  we,  to  arrogate  to  ourselves  the  power  and  the  authority  to  say  to  the 
people,  "You  shall  not  elect  the  head  of  your  judicial  system." 

I  believe,  in  addition,  Mr.  Chairman,  that  the  wisest  possible  provision  for  the  wisest 
and  best  judiciary  is  to  let  the  people  realize  that  they  have  a  voice  direct  in  its  selec- 
tion and  in  its  election.  I  believe  that  the  very  best  possible  means  of  obtaining  the 
best  possible  judiciary  is  to  permit  the  people  of  Virginia  to  say,  by  their  own  voice  and 
by  their  own  votes,  who  shall  be  their  judges  without  relegating  or  delegating  that  power 
to  anybody,  however  wise  and  however  superior  it  may  be. 

I  do  not  believe  in  government  by  boards.  I  do  not  believe  in  government  by  ap- 
pointment. I  do  not  believe  in  government  except  within  the  function  of  law-making,  by 
legislatures  or  constitutional  conventions;  and  I  believe  that  one  of  the  things  for  which 
the  people  most  earnestly  looked  to  this  body  was  that  it  would  give  them  the  right  to 
say  who  shotild  be  their  officials,  legislative,  judicial,  and  executive. 

I  do  not  understand  this  curious  solicitude  about  the  Supreme  Court  of  Appeals  being 
removed  far  at  a  distance  and  away  above  the  heads  of  the  people.  I  make  the  state- 
ment on  the  floor  of  this  Convention,  and  I  challenge  denial  of  it,  that  the  States  which 
elect  their  judges  by  the  people  have  just  as  competent,  just  as  wise,  aad  just  as  learned 
a  judiciary  and  members  of  their  judicial  systems  as  those  which  select  them  by  any 
other  method. 

Mr.  Chairman,  I  believe  that  the  man  who  sits  in  a  court  of  law  and  instincts  the 
jury  as  to  its  finding  in  a  matter  of  life  and  liberty  should  look  to  the  people  for  his 
authority  and  look  to  them  for  his  creation  and  election.  I  believe,  in  addition,  that  the 
man  who  sits  in  a  court  of  law  or  chancery  and  settles  the  right  of  property  between 
man  and  man  should  be  made  to  remember  eYery  day  that  his  authority  springs  direct 
from  the  sovereign  people  and  not  from  their  delegated  power  to  any  body.    I  believe 


1372 


DEBATES  OF  THE  CONSTITUTION'AL  CONVENTIOls^  OF  VIRGINIA. 


that  a  judge  in  any  court  of  law  or  chancery  or  on  any  supreme  bench,  who  has  to  pro- 
tect the  individual,  who  has  to  protect  the  citizen  from  corporate  power  and  aggression, 
from  the  mighty  aggregations  of  wealth  and  the  consolidations  of  industry,  should  be 
ever  made  to  remember  that  "my  power,  my  authority,  and  my  office  are  delegated  to  me 
and  put  upon  me  by  the  sovereign  people,  and  to  them  alone  am  I  responsible  for  a  right 
decision  and  a  just  and  equitable  rendition  of  the  court's  judgment." 

I  do  not  understand,  and  I  have  heard  no  satisfactory  reason  adduced,  nor  am  I  satis- 
fied by  the  reasons  alleged,  that  somebody  else  can  make  a  wiser  choice  than  the  people. 
According  to  the  statements  frequently  made  upon  the  floor  of  this  Committee,  some- 
body else  has  failed  to  make  wiser  choices  in  the  emergencies  that  have  occurred  in  this 
State.  According  to  the  statements  continually  made  in  debate  upon  this  floor,  the  body 
to  whom  was  delegated  the  power  to  elect  judges  failed  to  measure  up  to  the  require- 
ments and  the  responsibilities  of  the  occasion. 

It  may  be  urged  that  it  was  due  to  the  fact  that  there  were  great  political  strife, 
excitement,  rancor,  and  bitterness  ;  but  I  say  that  the  body  to  whom  that  power  has  been 
delegated  is  just  as  susceptible  to  those  same  influences  as  are  the  body  of  people  at 
large.  No  body  that  is  elected  by  the  mass  of  the  people  at  large  is  any  mjore  compe- 
tent to  elect  the  officers  and  the  officials  of  the  judiciary  of  Virginia  than  the  people 
w^ho  choose  the  men  to  whom  they  delegate  that  power. 

It  is  an  illogical,  it  is  an  unreasonable,  it  is  an  unsound  and  an  absolutely  hopeless 
position  for  any  man  to  occupy  that  if  the  people  are  incapable  of  electing  the  judiciary, 
they  are  capable  and  have  sense  enough  and  wisdom  enough  to  constitute  a  body  wise 
enough  to  make  that  selection  for  them. 

I  cannot  understand  the  fear  of  the  people.  I  do  not  understand  the  solicitude  of 
gentlemen  to  run  away  from  them.  I  do  not  see  why  they  are  not  as  willing  to  trust  the 
people  in  the  judiciary  as  in  the  legislative  department,  and  why  they  are  not  willing  to 
trust  the  people  in  the  judiciary  as  in  the  executive  department,  because  I  believe  this 
Constitutional  Convention  is  going  to  permit  the  people  to  say  who  shall  be  their  execu- 
tive officials. 

We  have  had  elections  of  judges  in  Virginia  by  the  people.  I  have  not  heard  any- 
body say  on  this  floor  that  from  1851  to  1865  Virginia  was  ridden  by  a  set  of  incompe- 
tent or  corrupt  officials  in  its  judicial  system.  I  have  not  heard  any  gentleman  here  say 
that  the  men  who  made  Virginia's  judicial  decisions  famous  during  that  period  were  in- 
competent, unwise,  or  inefficient,  and  I  have  not  heard  any  gentleman  here  give  any 
other  reason  for  the  refusal  to  give  the  people  the  right  to  elect  their  officials,  whether 
executive,  legislative,  or  judicial,  than  this  one.  Veiled  as  it  may  be  in  euphemism, 
cloaked  as  it  may  be  in  soft  flattery  of  the  people,  and  speaking  of  them  with  the  utmost 
solicitude,  yet  behind  it  all,  under  the  gloved  hand,  is  the  concealed  mail,  and  that  is, 
"We  are  unwilling  to  trust  them  because  they  are  either  incompetent  or  corrupt."  Who 
says  they  are  incompetent?  The  men  whom  they  sent  to  this  Convention?  Who  dares 
intimate  that  they  are  corrupt?  No  one  will  be  found  upon  this  or  any  other  floor  in  the 
State  of  Virginia  so  bold  as  to  say  that  the  great  mass  of  the  people  are  corrupt  and 
want  a  dishonest  or  corrupt  judiciary. 

Then  why,  forsooth,  should  we  not  trust  them  to  say  that  their  Supreme  Court  of 
Appeals  shall  be  composed  of  men  of  their  own  choosing  and  selection?  Why  should 
we  delegate  that  power  to  the  General  Assembly?  Why  should  we  make  the  officials, 
the  very  head  and  front  of  our  judicial  system,  depend  upon  the  favor  or  disfavor  of  the 
legislative  department?  We  have  a  provision  in  the  Bill  of  Rights  which  says  the  de- 
partments shall  ever  be  kept  distinct  and  separate,,  and  yet  gentlemen  will  argue  upon 
this  floor  that  the  head  and  front  of  the  judicial  system  of  Virginia  should  be  made  to 
depend  upon  the  votes  and  the  choice  and  the  favor  of  the  legislative  department. 

It  will  not  be  an  answer,  and  I  will  anticipate  it  in  advance,  for  I  doubt  not  it  will  be 
urged,  to  say  that  this  is  an  attack  upon  the  General  Assembly.  I  repudiate  in  advance 
any  such  charge.  I  have  been  a  member  of  three  sessions  of  the  General  Assembly;  I 
have  participated  in  the  election  of  a  judge  for  every  judicial  position  in  Virginia,  and  I 
can  bear  witness  to  the  fact,  and  I  can  summon  any  gentleman  who  sits  upon  this  floor, 
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w-ho  is  a  member  or  ex-member  of  that  body,  and  ask  him  if  it  is  not  true  that  every  in- 
fluence, political,  religious,  or  otherwise,  that  every  prejudice  and  passion  to  which  the 
people  may  be  subject,  works  with  equal  power  and  persuasion  on  the  General  Assembly. 

It  is  true  that  if  perchance  you  had  a  session  intervening  between  the  time  of  a  wave 
of  popular  excitement  or  of  indignation  and  the  time  when  members  of  the  General 
Assembly  were  to  be  again  elected,  they  might  be  immune  from  it,  but  no  branch  of  our 
government  is  free  from  the  very  things  that  aftect  and  decide  the  people,  because  the 
wave  of  popular  indignation,  excitement,  or  prejudice  is  the  very  means  whereby  the 
majority  of  the  legislative  body  is  elected. 

^Tiy  not  elect  the  judges  by  the  people"?  It  is  said  •"because  it  is  necessary  for 
judges  to  be  skilled  and  learned  in  the  law;  because  it  is  necessary  for  them  to  have  a 
technical  training;  because  the  people  are  laymen  and  cannot  understand  the  necessities 
and  requisites  of  the  judicial  ermine.''  Do  they  noi  understand  in  the  main  the  neces- 
sities and  requisites  of  clerks  of  our  courts?  Do  they  not  understand  in  the  main  the 
necessities  and  requisites  of  any  great  emergency  when  it  is  demanded  of  them  that  they 
shall  put  in  office  their  best  and  ablest  citizens?  If  they  do  not  so  understand  such  emer- 
gencies and  do  not  so  understand  such  requirements,  then  indeed  have  I  read  the  wrong 
history  of  Virginia  and  the  history  of  its  people. 

Gentlemen  say,  forsooth,  that  it  will  result  in  politics  being  carried  into  the  judi- 
ciary and  judiciary  being  carried  into  politics.  I  desire  to  ask  anybody  who  makes  thai 
assertion,  first,  if  he  means  to  say  that  the  people  of  Virginia  are  not  wise  enough  to 
say  to  the  politicians,  if  such  there  be,  who  desire  to  make  the  judicial  offices  of  the 
State  a  mere  trade  or  bargain,  "'we  know  what  is  required  of  our  judges,  and  we  demand 
that  a  man  capable  and  able  and  learned  in  the  law  shall  be  elected  to  fill  the  position."' 
But  they  say  it  will  be  a  trade,  perhaps  a  trade  for  Governor,  for  Treasurer,  for  Attor- 
ney-General, for  Secretary  of  State,  for  the  First  or  Second  Auditor,  or  any  other  official 
who  happens  to  be  nominated  at  the  time  that  the  judge  or  the  jtidges  are  nominated. 
Then  I  say  better  it  were  that  way  than  that  perhaps  it  might  be  a  trade  for  a  guard 
in  the  penitentiary  or  a  clerkship  of  a  committee  or  an  employee  of  a  body. 

I  cite  that  in  reply  to  the  oft-repeaied  contention  I  have  heard,  because  of  the  fact 
that  the  possibilities  of  evil  are  as  great  in  the  one  case  as  in  the  other;  and.  so  far  as 
politics  goes,  I  want  to  say  that  the  opportunities  for  the  master  plays  in  politics  are 
certainly  greater  in  any  legislative  body  than  they  are  among  the  people  at  large. 

I  cannot  understand  this  solicitude  about  electing  some  wise  person  to  protect  the 
people.  From  whom  does  it  come?  Who  authorized  any  one  on  the  floor  of  this  Conven- 
tion to  say.  in  the  name  and  in  behalf  of  the  people,  "VTe  are  afraid  to  trust  ourselves  to 
elect  our  own  judicial  officers."  Who  is  authorized  to  say  for  any  constituency — and 
when  I  ask  this  question  I  shall  pause  for  a  reply,  and  I  challenge  any  gentleman  on  this 
floor  here  and  now  to  say  that  he  has  been  so  authorized  by  his  constituency — that  they 
are  afraid  to  trust  themselves.  (A  pause.)  Xo  one  replies.  I  challenge  any  delegate 
to  this  Convention  to  say  that  he  has  a  right  to  deny  to  his  own  consituency  a  voice  in 
the  election  of  their  judicial  officials. 

I  challenge  any  member  on  this  floor  who  has  heard  pro  and  con  the  ideas  and 
views  of  those  who  oppose  and  those  who  favor  the  present  system  of  county  courts,  to 
deny  that  under  it  the  representative  from  a  county  can  name  the  judge,  whether  the 
people  want  him  or  no. 

I  challenge  denial  of  the  statement  of  that  that  is  a  worse  system  than  the  worst 
election  by  the  people  has  ever  brought  forth;  and  the  fact  that  the  personnel  of  Vir- 
ginia's judiciary  under  it  has  been  as  high  as  it  has  been  is  the  highest  tribute  to  the 
personnel  of  Virginia  gentlemen. 

Who  authorized  anybody  here  to  say  that  the  people  were  afraid  of  themselves, 
were  afraid  that  they  were  incompetent  or  corrupt,  and  could  not  be  trusted  to  elect  their 
own  judicial  officials?  ^Tio  can  rise  upon  this  floor  and  venture  the  assertion  that  he. 
supposing  for  the  moment  that  this  body  should  elect  the  judiciary  of  the  State,  is  wiser 
than  his  constituency  to  make  that  selection.    I  say  I  am  not,  and  I  am  unwilling  to 
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assume  the  power,  and  I  absolutely  deny  my  right,  to  take  from  my  constituency  a  voice 
in  the  selection  of  the  head  and  front  of  the  judiciary  of  this  State. 

Then  they  should  be  elected  by  the  people  at  large,  because  any  small  body  is  more 
susceptible  to  persuasion,  to  wealth  and  to  aggregated  and  consolidated  capital  than  the 
masses  of  the  people  at  large.  Any  body,  however  capable,  however  excellent,  however 
wise,  and  however  superior  it  may  be,  composed  of  100  or  200  members,  can  be  far  more 
easily  reached  and  controlled  by  influences  that  possibly  ought  not  to  control  it  than  the 
great  mass  of  the  people. 

Every  objection  to  the  selection  of  the  judiciary  by  the  people  at  large  is  based  at 
last  upon  the  fundamental  principle  that  the  people  are  unfit  to  perform  the  duties. 
"Oh,"  gentlemen  say,  "in  nominating  conventions  you  have  an  opportunity  for  play  in 
politics."  Do  you  not  have  it  when  you  elect  your  representatives  to  the  Legislature? 
Do  you  not  have  it  when  the  representatives  nominate  judges  in  caucus  and  elect  them 
in  the  General  Assembly,  and  is  not  every  possible  objection  that  may  be  urged  by  the 
opponents  of  election  of  the  judiciary  by  the  people  equally  forceful  and  equally  potent 
and  equally  powerful  against  elections  by  any  body  to  whom  has  been  delegated  that 
power. 

Did  anybody  in  Virginia  ever  think,  when  a  representative  to  the  House  of  Dele- 
gates is  nominated  or  a  Senator  is  selected  for  the  Senate  of  Virginia,  about  whom  either 
of  those  men  will  vote  for  for  judge?  I  desire  to  ask  this  body  which  was  uppermost  in 
the  minds  of  the  people  of  Virginia  in  1893-94 — the  election  of  five  judges  of  the  Supreme 
Court  of  Appeals,  who  were  for  twelve  years  to  render  the  final  and  ultimate  decisions 
upon  questions  of  life  and  death,  liberty  and  property,  or  the  selection  of  a  United  States 
Senator,  between  two  gentlemen  who  were  then  the  aspirants  for  that  office?  Who  ever 
considered,  in  1893,  when  he  was  elected  a  member  of  the  General  Assembly,  for  whom 
he  should  vote  for  membership  on  that  court, 

I  heard  a  good  deal  about  the  basement  ofRcers;  I  heard  som^ething  about  employees 
of  the  General  Assembly,  and  I  was  besieged  as  to  whether  I  would  vote  for  this  or  that 
candidate  for  the  United  States  Senate,  but  never  once  during  that  entire  campaign, 
prior  to  the  nomination,  subsequent  to  it,  after  my  election,  did  I  hear  one  man  utter 
one  word  about  who  should  be  circuit  judge,  or  v^ho  should  be  judge  of  the  Supreme 
Court  of  Appeals. 

Talk  about  elections  by  the  Legislature  removing  it  from  politics!  Sometimes  the 
very  best  thing  that  could  be  done  for  the  people  of  a  community  would  be  to  say  to  a 
man  who  is  nominated  for  the  General  Assembly,  "You  must  consider  and  let  us  know 
who  is  your  choice  for  a  member  of  such  and  such  court."  Wherefore,  then,  say  I,  have 
we  the  right  to  arrogate  to  ourselves  the  authority  to  say  to  the  people  "that  for  perhaps 
thirty  or  more  years,  we  will  take  from  you  the  right  to  say  who  shall  preside  in  your 
highest  tribunal,  the  Supreme  Court  of  Appeals." 

Gentlemen  may  say  that  that  is  a  demagogue's  cry.  Unfortunately,  sometimes  men 
who  trust  in  the  people,  men  who  believe  in  them  (and  if  I  did  not  believe  in  them  I 
would  not  hesitate  to  say  so)  are  lined  up  with  men  who,  perhaps,  use  those  pleas  for 
the  purpose  of  demagogy,  but  I  believe  in  the  election  of  the  judges  by  the  people  as  1 
believe  in  the  election  of  the  General  Assembly  by  the  people.  I  believe  in  the  election  of 
judges  by  the  people  as  I  believe  in  the  election  of  the  Governor  by  the  people.  I  believe 
in  the  election  of  the  judges  by  the  people  because  the  judicial  branch  of  the  goverment 
is  after  all  the  most  important.  The  law-making  power  makes  the  laws,  and  tJtie  judicial 
department  frequently  construes  them  into  nothing.  Are  you  afraid  to  trust  that  power 
to  the  people  v/ho  have  the  sovereign  right  to  take  from'  his  position,  however  pre- 
eminent and  honorable,  any  official  with  whom  they  are  displeased. 

The  courts  are  sufficiently  guarded  from  anything  like  popular  indignation,  preju- 
dice or  passion.  Th©  General  Assembly  alone  can  remove  judges  for  incompetency  or 
impeach  for  corruption.  The  people  cannot  do  it.  The  judges  are  protected  by  long 
terms,  and  if  you  let  them  be  elected  by  the  people,  I  will  vote  for  an  increase  of  their 
term.  They  are  protected  by  the  profound  respect  which  the  people  of  Virginia  have  for 
their  judges.    They  are  protected  by  the  spirit  of  conservatism  that  has  ever  character- 
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ized  tlie  people  of  Virginia  and  by  a  desire  to  throw  around  their  judiciary  every  pro- 
tection and  everything  else  that  will  serve  to  keep  them  pure  and  stainless  as  a  star. 

I  telieve,  Mr.  Chairman,  that  upon  this  fight  hangs  the  right  of  the  people  to  have 
a  say-so  in  their  government,  and  so  far  as  I  am  concerned,  it  shall  he  carried  even  unto 
the  bitter  end.  It  is  a  principle.  It  is  a  right  as  to  which,  if  the  people  of  this  State 
had  expressed  themselves,  you  would  soon  know  what  they  thought  about  it. 

It  is  no  answer  to  say  that  they  have  not  demanded  it,  because  it  has  not  been  called 
to  their  attention.  So  far  as  newspapers  express  the  sentiment  of  the  people  of  Virginia, 
and  so  far  as  I  have  been  able  to  read  them,  and  I  have  read  just  such  as  I  could  get  the 
demand  is  overwhelming  for  the  election  of  the  judiciary  by  the  people.  It  is  a  right 
that  they  ought  to  exercise  and  that  this  body  should  not  take  from  them.  In  these 
latter  days,  when  there  are  industrial  and  social  conditions  such  that  the  great  mass 
of  the  people  are  precluded  from  a  direct  voice  in  the  management  of  many  of  their 
affairs,  I  say  they  have  a  right  to  say  and  should  say  who  shall  constitute  the  officials  of 
their  three  separate  departments  who  shall  make  the  laws,  execute  the  laws,  or  construe 
the  laws. 

I  want  to  know  who  is  demanding  that  the  judges  be  not  elected  by  the  people.  Is 
it  the  people  or  is  it  the  corporations?  Who  are  afraid  to  trust  the  people?  Are  they 
afraid  to  trust  themselves,  or  it  is,  forsooth,  some  people  who  may,  perchance,  desire 
Interests  and  vested  rights  to  be  maintained  that  might  not  otherwise  be  maintained. 
Who,  then,  are  afraid  to  trust  the  people?  The  judiciary  are  not  afraid  to  trust  the 
people,  and  I  venture  the  assertion  that  nobody  is  afraid  to  trust  them  who  will  for  a 
moment  stop  and  consider  the  fundamental  rights  that  they  have. 

The  people  are  just  as  competent  to  select  their  own  officials  in  the  judiciary  as  in 
any  other  department. 

So  I  say,  Mr.  Chairman,  with  all  due  respect  to  the  gentleman  who  differ  with  me 
on  this  particular  question,  that  the  people  who  are  the  very  foundation  of  our  govern- 
ment should  have  the  right  to  say  who  shall  rule  them,  who  shall  legislate  for  them,  and 
who  shall  construe  the  legislation  of  their  representatives  in  the  General  Assembly. 

I  believe,  therefore,  Mr.  Chairman,  that  we  should  give  this  right  back  to  the  people. 
I  care  not,  nor  do  I  urge  upon  this  floor  as  a  reason,  that  some  other  states  do  that  thing. 
Many  of  the  States  with  the  very  highest  judiciary  in  the  land  do  it.  The  judiciary  of 
the  great  State  of  New  York  is  elected  by  the  people.  In  latter  days  there  is  rarely  ever 
a  contest  between  the  Democratic  and  Republican  parties  for  the  position  of  judge  of  the 
Court  of  Appeals. 

It  may  be  urged,  and  very  probably  it  will  be  urged,  that  in  New  Vork  city  there  is 
corniption.  The  answer  to  that  is  that  if  there  be  corruption  there,  the  people  of  New 
York  city  have  stamped  it  with  their  disapproval,  but  I  doubt  not  that  the  charges  ot 
corruption  come  from  heated  and  perverted  partisans  and  are  largely  absolutely  un- 
founded. The  people  elect  the  judges  even  in  Pennsylvania,  and  in  the  cases  of  twelve 
out  of  nineteen  circuit  judges  elected  last  month  in  Pennsylvania,  there  were  political 
contests  in  but  seven  of  those  districts.  The  people  in  many  of  the  Southern  States, 
notably  Georgia  and  Kentucky,  and  as  to  the  testimony  from  those  States,  those  who 
believe  in  elections  by  the  people  will  testify  to  its  merit  and  success,  and  those  who 
deny  that  right  will  testify  to  its  merit  and  failure. 

So  I  say,  Mr.  Chairman,  that  taking  into  consideration  not  merely  the  experience 
of  other  States,  whose  judicial  opinions  are  often  quoted  by  the  judges  of  the  Supreme 
Court  of  Appeals  of  our  own  State,  but  above  all,  taking  into  consideration  the  funda- 
mental principle  that  in  a  democracy  and  in  a  republican  form  of  government  (and  ours 
is  in  part  both),  we  should  remember  this  one  sound  doctrine,  that  unless  democratic 
and  republican  government  has  proved  a  failure,  we  must  return  to  the  proper  principles 
and  give  all  power  and  authority  to  those  who  constitute  that  government. 

Now,  I  desire  to  say  before  I  conclude  that  I  individually  have  no  grievance  to  put 
into  the  Constitution.  I  have  no  complaint  to  make  against  the  judiciary  of  Virginia. 
I  am  not  here  for  the  purpose  of  venting  personal  spite  or  malice  against  any  man,  be- 
cause the  judiciary  in  my  part  of  Virginia,  in  the  interior,  has  been  exceedingly  high,  as 
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has  been  proved  within  a  very  recent  date.  I  believe  everybody  concedes  the  ability 
and  standing  of  our  court  as  now  constituted.  But  I  say,  Mr.  Chairman,  that  as  I  am 
willing  to  trust  the  people  in  other  departments  of  the  government  (not  because  I  want 
to  profess  any  peculiar  affection  for  them,  but  because  I  have  no  right  to  take  from 
them  their  rights  and  privileges),  so  I  stand  upon  this  floor  and  advocate  most  earnestly 
the  election  of  those  who  constitute  the  very  capstone  of  our  judicial  system  by  the 
voice  and  votes  of  those  whose  rights  they  will  finally  adjudicate  and  decide.  (Applause.) 

Mr.  Carter:  Mr.  Chairman,  I  always  listen  with  pleasure  and  admiration  to  the 
gentlemian  who  has  just  taken  his  seat.  He  thinks  strongly  and  expresses  himself 
clearly.  I  remember  being  very  much  struck  with  his  argument  upon  the  manner  of 
selecting  commissioners  of  the  revenue.  I  remember  his  deprecating  the  constant  appeals 
by  parties  who  differed  with  him  to  "the  dear  people"  and  yet  I  could  not  help  thinking, 
all  during  his  speech  to-day,  which  was  one  fully  up  to  his  standard  of  power  and  clear- 
ness, of  the  little  couplet  I  used  to  read  when  I  was  a  boy.  I  have  forgotten  a  part  of  it, 
but  it  ran  somewhat  in  this  way: 

If  you  and  your  people  loved  me  and  my  people 
As  I  and  my  people  love  you  and  your  people, 
and  then  it  ran  off  into  "people,"  "people,"  "people,"  "people,"  and  stopped. 

Now,  it  does  seem  to  me  that  he  was  here  proclaiming  not  only  that  the  people  at 
large  never  made  any  mistakes,  but  that  they  were  pre-eminently  the  parties  who  should 
choose  judges  for  us.  When  you  come  to  the  commissioners  of  the  revenue,  I  remem- 
bered he  used  this  argument,  and  used  it  with  great  power:  Is  it  right  that  a  man  who 
has  to  value  your  property  and  mine  should  be  dependent  upon  you  and  me  for  his  office? 

I  say  if  that  argument  is  sound,  how  would  he  answer  the  question.  Is  it  right  for 
the  man  who  has  to  decide  your  and  my  cases  to  be  dependent  directly  upon  you  and  me 
for  his  office?  I  am  not  saying  it  is  sound,  but  if  one  be  sound  why  not  the  other?  What 
is  the  distinction?  Are  they  not  the  same? 

The  people  en  masse  cannot  decide  for  themselves  as  well  as  those  to  whom  they 
have  delegated  the  task.  Is  not  this  body  an  exemplification  of  the  soundness  of  that 
proposition?  If  the  people  could  decide  as  well  as  their  delegates  as  to  what  changes 
should  be  made  in  their  Constitution,  what  was  the  necessity  for  a  Constitutional  Con- 
vention? I  hear  a  gentleman  to  my  right,  who  has  been  a  little  unfortunate  in  his  advo- 
cacy of  certain  propositions,  and  therefore  may  be  considered  a  little  soured  on  us  say 
he  does  not  know  but  that  the  people  had  better  be  here  in  the  hall  altogether  and  pass 
upon  these  questions  that  we  have  coming  before  us. 

I  remember  some  years  ago  reading  from  some  writers.  I  think  it  was  Montesiquieu, 
a  criticism  of  the  American  form  of  government.  He  took  the  ground,  and  argued  it 
with  considerable  power,  that  the  defect  in  the  form  of  government  of  the  United  States 
was  the  defect  that  exists  in  all  republics,  and  that  was  the  inadequate  provision  or  the 
protection  that  exists  for  the  protection  of  the  rights  of  the  minority.  That  you  can 
readily  see  is  a  defect  which  is  apt  to  exist  in  a  community  governed  solely  by  the  will 
of  the  majority. 

Our  fathers  who  framed  our  Constitutions,  both  for  this  State  and  the  United  States, 
felt  that  the  inherent  weakness  in  this  form  of  government,  and  they  tried  to  guard 
against  it,  and  I  think  did.  One  of  the  safeguards  that  they  put  in  the  original  form  was 
the  provision  which  separated  our  courts  from  direct  contact  with  the  people,  which  pre- 
vented the  judge,  when  deciding  a  case  involving  great  public  rights  where  you  and  I 
were  on  one  side,  it  may  be,  and  the  Commonwealth  of  Virginia  on  the  other,  from 
thinking  which  is  the  popular  side. 

I  could  not  help  but  feel,  when  the  gentleman  said  h*e  wanted  the  court  to  feel,  when 
it  came  to  the  decision  of  cases  before  it,  that  the  judges  were  responsible  to  the  people 
for  those  decisions,  what  a  great  difference  there  is  between  him  and  the 'founders  of 
our  republic. 

They  undertook  to  provide  against  the  danger  which  threatened  the  minority.  They 
undertook  to  guard  their  rights  against  what  might  be  the  unjust  demands  of  the  ma- 
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jority,  by  separating  the  courts  somewhat  from  the  people,  by  giving  the  judges  life- 
tenures.  One  of  the  safeguards  has  been  stricken  down.   Let  us  not  take  the  other. 

If  the  gentleman  was  right  in  his  argument  that  it  is  not  safe  to  elect  commissioners 
of  the  revenue,  how  can  he  contend  that  it  is  right  and  safe  to  have  judges  elected  by  the 
people?  Do  you,  Mr.  Chairman  and  members  of  this  committee,  want  a  judge  when  he 
has  before  him  a  case  in  which  your  life,  your  liberty,  or  your  property  is  involved,  to  be 
thinking  all  the  time,  "I  am  responsible  to  the  people;  what  will  they  think  of  my  de- 
cision?" And  is  not  that  the  argument  that  the  gentleman  used — responsibility  to  the 
people? 

The  gentleman  said,  and  he  paused  for  reply,  "Has  any  member  here  the  right  to  say 
that  he  will  deny  the  people  the  right  to  elect  their  judges?"  Have  the  people  asked  for 
it?  Has  there  been  any  expression  or  preference  or  any  demand  upon  that  subject?  I 
can  say  for  myself  that  in  the  only  speech  I  made  during  the  canvass  of  my  county,  I 
proclaimed  from  the  hustings  that  I,  for  one,  would  never  vote  to  have  judges  elected  by 
the  people;  that  I  would  not  vote  for  a  system  which,  in  my  opinion,  would  make  pol- 
iticians of  our  judges  and  judges  of  our  politicians  to  a  degree  that  would  result  in. 
disaster  in  this  State. 

A  man  who  has  to  be  elected  by  the  people  will  either  have  to  go  among  them  and 
electioneer,  or  be  defeated  by  some  man  who  does  take  that  course.  You  all  know  that. 
However  pure  or  bright  a  man  may  be,  what  is  his  situation  if  he  has  to  be  elected  by  the 
people  in  the  community?  Let  some  man  go  among  those  people  and  say:  "You  see 
Judge  Jones?  He  is  a  very  good  fellow.  He  knows  a  good  deal  about  dry  law,  but  he 
does  not  think  enough  of  you  boys  to  come  around  and  pat  you  on  the  back  and  play 
marbles  and  play  the  fiddle  and  talk  with  you."  And  I  tell  you  that  that  judge,  when 
election  day  comes,  will  find,  very  often,  that  he  has  been  left  out.  T\Tiy?  Because  the 
people  know  little  or  nothing  about  his  decisions.  Comparatively  few  of  them  have 
cases  in  court.  Few  of  them  go  there.  But  the  man  who  has  been  with  them,  who  has 
been  to  their  houses,  and  given  their  children  candy,  and  talked  with  their  wives  and  with 
them,  has  created  a  sentiment  that  he  is  a  "jolly  good  fellow,"  and  they  will  make  him 
judge. 

Mr.  Goode:  Mr.  Chairman,  I  felt  that,  as  a  living  witness,  I  ought  to  bear  my  testi- 
mony, if  the  gentleman  will  excuse  me  for  one  moment,  against  the  statement  he  has 
made.  I  lived  in  the  day  when  five  supreme  court  judges  and  all  the  circuit  judges  were 
elected  by  the  people.  The  people  of  Virginia  elected  John  J.  Allen,  William  Daniel,  R. 
C.  L.  Moncure,  George  H.  Lee  and  Green  B.  Samuels.  In  the  circuit  in  which  I  lived  the 
contest  was  between  William  M.  Treadway  and  George  H.  Gilmer.  And  I  can  bear  testi- 
mony to  the  fact  that  none  of  the  evils  which  the  gentleman  has  so  eloquently  depicted 
were  realized  at  that  day.  There  was  no  electioneering  by  the  candidates.  Their  claims 
were  discussed  by  the  members  of  the  bar  and  the  people,  but  the  contest  was  conducted 
on  the  highest  plane,  and  we  all  know  the  result.  I  have  no  desire  to  enter  into  this 
discussion,  but  I  feel  bound  to  bear  my  testimony  in  opposition  to  the  theory  the  gentle- 
man has  advanced.  (Applause.) 

Mr.  Carter:    I  judge  that  was  in  1850;  was  it  not. 

Mr.  Goode:  Eighteen-fifty-one. 

Mr.  Carter:  The  constituency  we  then  possessed  is  not  the  constituency  we  now 
have  to  face.  That  is  not  all.  In  1S50  the  system  had  just  been  inaugurated,  and  if 
there  is  one  thing  that  experience  teaches  more  clearly  than  another,  it  is  that  no  system 
becomes  evil  in  the  beginning.  In  those  days  the  people  continued,  as  a  rule,  the  old 
judges  who  had  been  elected,  in  a  different  manner.  Virginia  not  only  was  more  con- 
servative than  it  is  now,  but  it  had  not  had  time  to  get  out  of  the  old  rut,  where  every- 
thing was  smooth  and  right  and  proper,  into  the  new  rut  where  this  system  will  certainly 
lead  if  it  is  followed  long  enough.  It  was  a  mere  continuation  in  office  of  the  old  judges 
who  held  before. 

I  will  state  a  little  piece  of  history  from  my  own  experience — not  in  Virginia,  for, 
thank  God,  we  have  no  such  system  here  yet,  and  I  hope  we  never  will  have.  Last  sum- 
mer twelve  months  ago,  I  passed  through  Colorado,  one  of  the  States  where  they  have 
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elections  of  judges  by  the  people.  The  morning  after  I  reached  the  city  of  Denver  the 
papers  gave  an  account  of  what  was  almost  a  mob  and  a  riot  caused  by  a  contest  among 
the  candidates  for  county  judge  in  getting  their  names  on  the  election  ticket. 

It  might  be  that  in  1850,  with  the  Constitution  we  then  had,  gentlemen  who  expected 
to  fill  these  high  and  important  offices  stayed  quietly  at  home  and  attended  to  their  busi- 
ness. But  I  call  this  Convention  to  Avitness  that  our  honored  President,  who  interrupted 
me,  admits,  as  it  were,  by  his  statement  that  there  would  be  evils  in  electioneering.  He 
states  as  a  reason  for  the  excellency  of  the  position  occupied  by  the  gentleman  from 
Danville  (Mr.  Withers),  that  the  gentlemen  he  named  did  not  electioneer  at  all. 

We  know  enough  about  the  people  (and  I  mean  no  disrespect  to  them,  though  I  hope 
I  am  not  going  to  refer  to  them  as  much  as  some  other  gentlemen  who  have  occupied 
the  time  of  the  House)  that  a  man  who  electioneers  and  goes  among  them  will  always 
have  the  advantage  of  one  who  stays  away  from  them,.  It  is  natural  that  it  should  be  so. 
Is  there  a  reason  which  the  gentleman  from  Danville  (Mr.  Withers)  gave  against  the 
election  of  commissioners  of  the  revenue  that  does  not  apply  to  the  election  of  judges 
by  the  people?  More  skill  is  required  of  the  judges  than  of  commissioners  of  the  reve- 
nue. They  have  greater  interests  committed  to  their  care.  Their  decisions,  as  a  rule, 
arouse  more  hostility  and  bitterness  in  the  breasts  of  those  against  whom  they  are  ren- 
dered. 

I  know,  Mr.  Chairman,  that  the  usefulness  of  the  judges  v/ill  be  impaired  by  the 
fact  that  they  are  elected  by  the  people ;  that  their  reputation  among  the  people  is  bound 
to  become  impaired.  And  I  will  illustrate  it  in  this  way:  Until  I  was  elected  to  this 
Convention  I  had  never  been  a  candidate  for  anything  looking  like  a  political  office.  It 
was  understood  that  I  was  outside  of  any  hope  or  expectation  along  that  line.  At  the 
bar  of  my  county  are  two  lawyers  who  are  often  with  me  and  sometimes  against  me  in 
cases,  one  of  whom  used  to  represent  our  county  in  the  Legislature,  and  the  other  of 
whom  was  Commonwealth's  Attorney  of  the  county.  In  trying  cases  before  our  juries, 
if  I  had  occasion  to  bear  hardly  on  a  witness,  he  would  go  out  of  court,  and  in  a  few 
short  days  or  weeks  the  matter  would  be  forgotten.  I  saw  no  difference  in  that  man, 
and  there  was  no  difference  in  his  feelings  towards  me.  But  let  one  of  those  other  gen- 
tlemen say  about  him  the  same  thing  that  I  would  say,  and  he  would  treasure  it  in  his 
heart,  and  it  would  rankle  in  his  bosom  oftentimes  until  the  next  election;  and  then  the 
candidate  would  find  that  man  an  earnest  enemy.  Why?  Because  when  I  said  what  I 
did,  which  made  him  mad,  he  would  not  expect  that  the  day  would  come  when  he  could 
get  even  with  me,  and  it  would  pass  from  his  mind;  but  he  would  remember  that  the 
other  man  was  coming  before  hini  for  re-election,  and  the  sense  of  the  evil  which  he 
often  imagined,  and  which  sometimes  did  not  exist,  would  grow  and  increase. 

Will  not  that  be  the  way  when  the  judges  are  elected?  You  have  some  right  in- 
volved which  is  dear  to  you;  it  may  be  property,  it  may  be  character,  it  may  be  liberty, 
it  may  be  the  life  of  some  relation  or  friend.  The  judge  decides  the  case  so  as  to  wound 
your  feelings..  There  is  an  election  on  the  next  year.  The  average  mian  will  go  from 
the  courthouse  a  bitter  enemy  of  that  judge.  We  oftentimes  cannot  see  the  justice  or 
righteousness  of  a  decision  when  we  are  greatly  interested  in  its  result.  We  become  an 
active  enemy  of  his.  There  is  nothing  about  him  so  bad  that  we  cannot  believe  it,  and 
sometimes  nothing  so  bad  that  we  cannot  say  it.  And  our  judiciary  will  oftentimes  be 
brought  into  disrepute  by  just  such  matters. 

Mr.  Chairman,  was  not  that  the  case  with  Judge  Cooley,  one  of  the  brightest  and 
strongest  judges  in  the  United  States,  who  was  defeated  for  re-election  when  he  was  at 
the  very  zenith  of  his  fame,  because  he  interpreted  some  law  in  such  a  way  as  to  offend 
the  people  in  his  State  who  loved  lager  beer? 

The  gentleman  from  Danville  (Mr.  Withers)  said  he  defied  any  member  in  this 
house  to  say  that  he  was  wiser  than  the  people  who  sent  him  here.  Now,  what  think  you 
of  that  for  a  proposition? 

Mr.  Withers:  Possibly  the  fact  that  in  a  Republican  State  of  forty  to  fifty  thousand 
majority  Judge  Cooley  was  beaten  by  Judge  Long,  a  Democrat,  by  twenty  thousand  ma- 
jority, may  have  brought  him  to  that  conclusion.  (Laughter.) 
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Mr.  Carter:  The  gentleman  from  Danville  (Mr.  Withers),  with  dramatic  power, 
asked  the  question:  "Will  any  delegate  say  he  is  wiser  than  the  people  he  represents?" 
Mr.  Chairman,  the  gentleman  takes  advantage  of  that  modesty  which  is  inherent  in  us 
all  when  he'  asks  that  question,  and  thinks  we  are  afraid  to  say  we  have  as  much  sense 
as  the  people  who  sent  us  here.  I  vrill  not  answer  for  myself,  but  I  will  say  that  even  in 
spite  of  the  speech  which  the  gentleman  has  just  made,  and  the  erroneous  views,  in  my 
judgment,  which  he  has  advanced,  I  take  it  that  he  is  far  above  the  average  of  intelli- 
gence of  the  people  of  Pittsylvania.  I  take  it  that  every  delegate  here,  or  at  least  a 
majority  of  them — leaving  out,  of  course,  the  gentleman  from  Hanover — ^has  as  much  or 
more  sense  than  the  average  people  in  his  county.  The  people  thought  so,  and  for  that 
reason  they  sent  him  here. 

I  take  it  that  it  is  almost  axiomatic  ihat  in  selecting  officers  whose  duties  require 
the  exercise  of  skill  and  technical  education,  ihe  people  at  large  are  not  so  competent 
to  select  them  as  men  who  themselves  have  that  kind  of  skill  and  knowledge.  I  take  it 
that  the  members  of  the  Virginia  Legislature  know  better  who  are  the  proper  judges  for 
the  Court  of  Appeals  than  the  people  at  large  at  home.  If  not,  the  Legislature  is  not  of 
the  character  it  ought  to  be. 

The  gentleman  from  Danville  has  been  in  three  legislatures,  and  he  describes,  al- 
though not  very  minutely,  a  good  deal  of  log-rolling  that  went  on.  He  said  they  would 
swap  a  judge,  and  I  think  he  said  they  did  swap  him,  for  a  guard  in  the  penitentiary,  or 
a  clerk  of  a  committee.  I  say,  Mr.  Chairman,  that  if  such  things  existed  then  they  have 
ceased  to  exist  since  he  has  ceased  to  be  in  the  Legislature  (laughter) ;  and  I  am  satisfied 
that  he  imagined  more  than  he  saw  when  he  was  there.  I  know  he  was  not  in  it.  If  we 
get  an  improved  Legislature,  as  I  hope  we  shall,  we  ought  to  have  an  improved  method 
of  selecting  judges,  and  an  improvement,  if  that  can  be,  in  the  judges  themselves. 

But  are  not  our  judges  pure  and  intelligent?  Is  there  a  man  in  this  body  who  de- 
sires or  expects  a  better  set  of  men  than  we  now  have  in  our  Court  of  Appeals?  Can 
you  expect  a  better  court  than  the  old  system  has  given?  I  understand  the  first  criticism 
has  been  applied  entirely  to  the  county  courts,  when  the  gentlemen  says  that  they  are 
a  bad  lot  in  his  country.   It  is  not  so  with  us.    Our  county  courts  are  fairly  good. 

Mr.  Withers:  The  gentleman  would  not  intentionally  do  me  an  injustice.  I  think 
he  is  mistaken.   I  have  never  said  that  any  county  judges  were  a  bad  lot. 

Mr.  Carter:    No,  you  did  not  use  that  language;  but  was  not  that  your  idea? 
Mr.  Withers:    I  want  the  gentleman  to  permit  me  to  disclaim  criticising  anybody, 
or  saying  that  a  swap  has  ever  occurred  in  the  Legislature.    I  simply  said  it  could  occur 
just  as  well  as  a  swap  by  votes  of  the  people. 

Mr.  Carter:  But  if  in  the  history  of  this  State  it  has  never  occurred — and  I  now 
understand  the  gentleman  to  say  it  has  never  occurred — why,  when  the  object  and  pur- 
pose of  this  Convention  are  to  improve  the  Legislature,  and  we  think  we  will  do  it,  do 
you  suppose  that  it  will  occur  then?  Is  there  not  some  sense  in  the  old  maxim  that  you 
should  judge  of  the  future  by  the  past?  And  is  not  all  our  past,  with  the  exception  of 
some  ten  years  from  1851  to  1S61,  in  favor  of  the  present  system  of  selecting  judges? 

The  gentleman  says  that  unless  we  are  going  to  admit  that  democracj^  is  a  failure, 
we  must  return  to  the  ways  of  the  fathers.  Vn\  Chairman  and  gentlemen  of  the  Conven- 
tion, our  fathers  elected  judges.  First  the  Governor  appointed  them  (and,  in  my  judg- 
ment, that  is  the  best  way  now),  and  they  were  confirmed  by  the  Senate.  They  held 
office  for  life  or  during  good  behavior.  If  you  return  to  the  ways  of  the  fathers,  that  Is 
what  you  return  to.  They  were  the  people  who  founded  democracy;  and  they  had  no 
idea  of  having  judges  elected  by  the  people.  And  yet  the  gentleman  says,  "Unless  we 
concede  that  their  system  was  wrong,  the  democracy  which  they  founded  is  a  failure." 

The  present  system,  Mr,  Chairman,  has  given  us  our  present  courts.  The  present 
system  has  kept  our  judiciary  pure,  and,  to  use  the  language  of  the  gentleman  from  Dan- 
ville, "as  bright  as  the  stars  in  the  heaven  above  us."  Then  why  change  it  for  this  way, 
which  is  untried  with  us?  VThy  follow  the  lead  of  some  of  our  sister  States,  about  which 
we  know  but  little?  TMiy  not  stand,  as  Virginia  has  always  stood,  by  the  system  which 
has  given  us  a  judiciary  able  and  pure  and  upright?    Some  of  the  evils  which  existed 
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under  the  old  system  (if  evils  they  be,  which  I  doubt)  have  been  pointed  out,  and  are  in 
process  of  correction  by  this  Convention.  But  we  all  know  that  one  of  the  chief  reasons 
why  the  gentlemen  who  are  in  favor  of  the  election  of  the  judges  by  the  people  want  to 
take  this  power  away  from  the  Legislature  came  from  the  fact  that  they  said  one  dele- 
gate controlled  the  election  of  a  county  judge.  Now,  we  have  done  away  with  county 
judges.   So  that  reason  for  a  change  ceases. 

I  take  it  that  this  Convention  will  be  slow,  without  good  and  sufficient  reasons,  to 
make  any  change  in  our  organic  law  which  affects  perhaps  the  most  important  division 
of  the  government  of  our  State.  I  know  of  no  reason  why  there  should  be  a  change  in 
this  respect.  Our  sister  States  show  us  no  good  that  has  come  from  the  change  v/here  it 
has  been  made;  and  I  myself,  in  conversation  with  gentlemen  from  North  Carolina,  and 
notably  from  Ohio,  last  summer,  was  warned  by  men  in  whom  I  have  confidence  by  no 
means  to  adopt  the  system  that  they  have.  1  know  nothing,  of  my  own  knowledge, 
about  those  courts. 

I  appeal  to  the  arguments  that  were  used  by  the  gentleman  from  Danville  (Mr. 
Withers)  for  the  appointment  of  commissioners  of  internal  revenue  rather  than  their 
election.  I  "appeal  from  Philip  drunk  to  Philip  sober,"  and  I  say  that  if  his  reasons  are 
sound  for  taking  from  the  influence  of  popular  elections  that  unimportant  officer,  whose 
decisions  never  breed  discord  or  rankle  in  the  bosoms  of  people  against  whom  he  de- 
cides (for  he  nearly  always  decides  with  them)  then  hov/  much  more  should  we  refuse  to 
leave  to  the  people  this  power  which,  in  my  mind,  would  be  a  perfect  Pandora's  box  of 
trouble,  and  cause  our  judges  to  be  electioneering,  or  to  be  defeated  whenever  their  time 
for  election  comes  up.  (Applause.) 

Mr.  O'Flaherty:  Mr.  Chairman,  the  amendment  to  the  report  of  the  committee  that 
I  sent  to  the  Secretary's  desk  changes  this  report  in  the  same  manner  as  the  substitute 
offered  by  the  gentleman  from  Danville  (Mr.  Withers),  except  that  I  leave  it  with  the 
Legislature  to  provide  the  time  of  the  election  of  the  judges.  I  concur  with  the  report 
as  to  the  term  of  office  of  the  judges.  I  am  also  willing  to  concur  in  the  report  so  far  as 
it  provides  that  they  shall  be  elected  at  different  times.  But  in  order  to  do  that  I  move 
to  strike  out  the  v/ords  in  line  16,  begining  at  the  word  "at". 

"At  the  first  election  of  said  judges  under  this  Constitution  the  General  Assembly 
shall  elect  one  of  said  judges  for  a  term  of  four  years,  two  for  a  term  of  eight  years."  etc. 

I  believe  we  should  leave  that  matter  with  the  Legislature. 

The  important  question  before  us  to-day  is  simply  whether  the  judges  of  the  Supreme 
Court  of  Appeals  shall  be  elected  by  the  people  or  whether  the  Legislature  shall  elect 
them.  I  have  felt  a  great  deal  of  trepidation  in  differing  from  the  report  of  this  learned 
committee,  but  when  I  find  that  the  committee  differs  with  itself,  and  its  members  come 
in  and  advocate  exactly  the  opposite  of  that  which  they  have  reported,  I  lose  my  fear 
and  take  courage.   On  this  point  I  suppose  the  committee  will  stand  by  its  report. 

I  desire  to  say,  in  the  first  place,  .that  I  a^ppeal  to  time  as  an  argument  neither  in 
favor  of  that  which  is  good  or  against  that  which  is  bad.  I  have  heard  so  much  said 
upon  the  floor  of  this  Convention  against  the  Underwood  Constitution  that  I  may  have 
imbibed  somewhat  of  the  feeling  of  disrespect  which  has  been  expressed  here  for  the 
body  which  framed  it.  And  while  I  am  not  like  some  men  who  cling  to  the  past  as  the 
ivy  clings  to  the  wall — and,  by  the  way,  at  every  gust  the  dead  leaves  fall,  as  they  ought 
to  fall — I  want  to  call  the  attention  of  the  learned  committee  to  the  fact  that  the  system 
they  have  brought  in  here  had  its  inception  and  its  origin  in  the  Underwood  Constitu- 
tional Convention,  and  that  at  no  time  in  the  history  of  this  grand  old  Commonwealth, 
until  the  Constitutional  Convention  of  1867,  did  we  ever  have  the  system  which  they  pro- 
pose we  shall  now  perpetuate. 

The  Constitution  of  1776  provided  that  the  judges  should  be  appointed  for  life.  That 
is  different  from  the  present  report.  The  Constitutional,^  Convention  of  1829  retained 
that  provision.  The  first  change  that  was  made — and  I  unhesitatingly  say  it  was  made 
after  this  fight  was  won  between  the  sturdy  sons  of  old  Virginia,  the  men  of  the  Bast 
fighting  the  men  of  the  West,  when  the  people  won  a  victory — was  when,  in  1829,  we 
provided  that  the  Governor  and  certain  other  officers  should  be  elected  by  the  people. 
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The  completion  of  that  victory  was  in  1850,  when  they  said  the  judges  should  be  elected 
by  the  people. 

When  you  appeal  to  the  past  with  its  glories,  I  want  you  to  remember  that  you  are 
appealing  to  a  dead  past  before  1850;  and  when  you  appeal  to  the  past  of  1850  you 
appeal  to  one  of  the  most  glorious  pages  in  the  judicial  history  of  our  State.  It  made  my 
heart  leap  with  joy  when  the  distinguished  President  of  this  Convention  rose  and  made 
his  eloquent  defense  of  the  judges  elected  under  that  system,  and  I  want  to  give  their 
names.  I  sent  awhile  ago  for  the  names  of  the  men  who  were  elected  by  the  people 
from  1850  down  until  the  time  when  the  method  was  changed  by  the  Underwood  Con- 
stitution, 

These  are  the  men  who  graced  the  judicial  station  of  our  State  in  1851: 
William  H.  Cabell,  Francis  T.  Brook,  John  J.  Allen,  Brisco  G.  Baldwin,  William 
Daniel,  R.  C.  L.  Moncure,  George  H.  Lee,  Green  B.  Samuels,  William  J.  Robertson, 
William  T.  Joynes,  and  Alexander  Rives.    R.  C.  L.  Moncure  was  president  of  the  court. 
Lucas  P.  Thompson  was  appointed  to  succeed  Lee,  but  died  before  taking  his  seat. 

What  lawyer  in  this  State  does  not  remember  those  names  and  honor  and  revere 
them?  But  the  distinguished  gentleman  from  Hanover  (Mr.  Carter)  stated  that  that  was 
in  a  different  period,  when  corruption  did  not  run  rife  and  when  you  had  a  different  lot 
of  electors. 

As  I  understand  it,  we  have  come  here  for  the  purpose  of  once  more  returning  to  a 
safe  electorate.  We  are  like  the  young  man  who  was  asked  if  he  would  take  the  woman 
to  be  his  wedded  wife,  and  who  said:  "That  is  what  I  came  for."  What  did  we  come 
here  for?  We  came  here  to  make  our  electorate  as  pure  as  it  was  in  1850;  and  let  me 
take  this  occasion  to  say  that  I  do  not  believe  the  world  is  growing  worse  and  worse. 

Mr  Pettlt:  I  think  you  have  made  a  mistake  in  giving  the  names  of  judges  who 
were  elected  in  1851. 

Mr.  O'Flaherty:  I  will  thank  you  for  the  correction.  I  took  the  memorandum  from 
the  Librarian. 

Mr.  Pettit:  They  were  John  J.  Allen,  William  Daniel,  R.  C.  L.  Moncure,  George  H. 
Lee,  and  Green  B.  Samuels. 

Mr.  O'Flaherty:    The  others  were  elected  afterwards,  as  I  understand. 

Mr.  Pettit:    Robertson  was  elected  in  1859,  after  the  death  of  Samuels. 

Mr.  O'Flaherty:    I  understand  Rives  was  appointed  to  succeed  Thompson,  who  died. 

Our  judicial  system  has  been  as  follows:  Up  to  1851  the  judges  were  appointed  to 
hold  office  for  life,  or  during  good  behavior;  and  I  want  to  say  to  my  distinguished  friend 
from  Hanover  (Mr.  Carter)  that  the  fathers  did  not  base  this  republic  upon  a  judiciary 
elected  by  Congress  or  by  the  Legislature.  In  some  of  the  States — and  I  am  going  over 
them  presently — the  judges  are  appointed  by  the  Governor;  but  that  is  in  keeping  with 
the  faith  of  our  fathers,  as  shown  in  the  Federalist.  We  are  all  aware  of  the  fact  that 
the  judges  of  the  United  States  courts  are  appointed  by  the  President — not  by  Congress, 
or  by  any  other  legislative  body — and  that  the  Senate  of  the  United  States  has  simply  a 
confirmatory  power. 

I  would  infinitely  prefer  that  the  Governor  of  this  State  should  appoint  the  judges, 
and  that  their  appointments  should  be  ratified  or  confirmed  by  the  General  Assembly 
than  that  any  system  should  be  adopted  which  may  degenerate  into  a  log-rolling  system, 
as  I  have  heard  it  has  in  the  past,  though  of  that  I  know  nothing  personally. 

Let  me  show  you  what  the  distinguished  gentleman  who  wrote  the  75th  Federalist 
(Alexander  Hamilton,  I  believe,  wrote  that  number)  says  in  regard  to  the  matter  of  an 
assembly  or  an  executive  appointing  the  judiciary: 

It  will  be  agreed  on  all  hands  that  the  power  of  appointment,  in  ordinary  cases, 
ought  to  be  modified  in  one  of  three  ways.  It  ought  either  to  be  vested  in  a  single  man, 
or  in  a  select  assembly  of  a  moderate  number,  or  in  a  single  man  with  the  concurrence 
of  such  an  Assembly. 

In  those  days  it  never  occurred  to  the  people  that  democracy  had  reached  the  full 
grown  virility  where  men  believed  that  the  judiciary  could  be  elected  by  the  people. 
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Indeed,  they  did  not  believe  then  that  the  President  of  the  United  States  could  be  elected 
by  the  people,  because  it  was  intended  that  he  should  be  elected  indirectly  by  the  States, 
through  an  electoral  college. 

On  page  527  the  writer  says: 

The  sole  and  undivided  responsibility  of  one  man  will  naturally  beget  a  livelier  sense 
of  duty,  and  a  more  exact  regard  of  reputation.  He  will,  on  this  account,  feel  himself 
under  stronger  obligations,  and  more  interested  to  investigate  with  care  the  qualities 
requisite  to  the  stations  to  be  filled,  and  to  prefer  with  impartiality  the  persons  who  may 
have  the  fairest  pretensions  to  them. 

I  read  this,  gentlemen  of  the  Committee,  to  refute  the  argument  made  by  the  gen- 
tleman from  Hanover  (Mr.  Carter)  that  we  are  to  go  back  to  the  method  of  our  fathers. 
Continuing,  this  writer  says: 

He  will  have  fewer  personal  attachments  to  gratify  than  a  body  of  men  who  may 
each  be  supposed  to  have  an  equal  number;  and  will  be  so  much  the  less  liable  to  be 
misled  by  the  sentiments  of  friendship  and  of  affection,  A  single  well-directed  man,  by 
a  single  understanding,  cannot  be  distracted  and  warped  by  that  diversity  of  views,  feel- 
ing and  interests,  which  frequently  distract  and  warp  the  resolutions  of  a  collective  body. 
There  is  nothing  so  apt  to  agitate  the  passions  of  mankind  as  personal  consideration, 
whether  they  relate  to  ourselves  or  to  others  who  are  to  be  the  objects  of  our  choice  or 
preference.  Hence,  in  every  exercise  of  the  power  of  appointing  to  offices  by  an  assembly 
of  men  we  must  expect  to  see  a  full  display  of  all  the  private  and  party  likings  and  dis- 
likes, partialities  and  antipathies,  attachments  and  anomosities,  which  are  felt  by  those 
who  compose  the  assembly. 

And  going  on,  he  says: 

In  either  case  the  intrinsic  merit  of  the  candidate  will  be  too  often  out  of  sight. 

I  will  not  read  at  greater  length  from  this  authority.  I  have  read  from  it  simply  to 
call  the  attention  of  this  Committee  to  the  fact  that  in  the  history  of  our  country  we 
started  out  on  a  different  plane. 

Now,  gentlemen  of  the  Com.mittee,  I  am  going  to  appeal  to  practice  in  the  other 
States  of  the  Union.  I  am  not  one  of  those  who  believe  that  all  wisdom  was  in  the 
Underwood  Constitution,  nor  that  all  wisdom  exists  in  the  South  or  in  the  North.  I  be- 
lieve that  this  great  country  of  ours  has  great  men  in  every  State,  and  I  believe  the 
greatest  States  are  those  in  Vv^hich  the  judges  are  to-day  elected  by  the  people,  whether 
you  judge  from  the  standpoint  of  material  prosperity,  or  educational  advancement,  or 
numbers,  or  anything  which  goes  to  make  up  greatness.  I  do  not  mean  to  say  that  they 
have  more  morals  than  the  people  of  my  State,  which  I  love  as  I  love  my  very  soul,  I 
believe,  but  we  are  not  trying  an  experiment  when  we  know  that  back  in  the  fifties  men 
were  elected  who  were  the  peers  of  any  men  who  ever  sat  upon  the  woolsack  in  this  or 
any  other  country. 

In  Alabama  the  judges  are  elected  by  the  qualified  electors.  In  Arkansas,  Colorado, 
California  they  are  elected  by  the  people,  but  in  Connecticut  they  are  appointed  by  the 
General  Assembly.  There  is  an  amendment  whose  exact  nature  I  do  not  understand  as  to 
their  election  or  appointment  in  the  latter  State.  In  Delaware  the  Constitution  does  not 
seem  to  provide  for  the  matter,  but  I  understand  they  are  appointed  by  the  Legislature. 
In  Florida  they  are  elected  by  the  people.  In  Georgia  they  are  elected  as  the  committee 
wants  to  elect  them  here;  and  that  is  the  only  State  I  find  in  the  South  where  sueb  is 
the  case. 

In  Kentucky  they  are  elected  by  the  people.  I  say  Georgia  is  the  only  one  so  far  as 
I  know  where  they  are  elected  by  the  General  Assembly.  In  Idaho,  Illinois,  Indiana, 
Iowa,  Kansas  and  Kentucky  they  are  elected  by  the  people.  In  Louisiana  they  are  ap- 
pointed by  the  Governor  by  and  with  the  consent  of  the  General  Assembly,  in  consonance 
with  the  method  that  I  said  a  while  ago  was  preferable  to  this  method.  In  Maine,  MaiT- 
iand,  Massachusetts,  Michigan,  Minnesota  and  Mississippi  they  are  appointed  by  the 
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Governor.  In  Missouii,  Montana,  and  Nebraska  they  are  elected  by  the  people.  In  New 
Jersey  I  think  they  are  appointed;  I  cannot  tell  from  the  Constitution. 

Now,  I  wish  to  call  attention  to  New  York.  My  distinguished  friend  from  Danville 
(Mr.  Withers)  said  a  while  ago  that  he  believed  if  this  question  could  be  submitted  to 
the  people  in  order  to  know  whether  they  wanted  their  judges  elected  by  the  people  or 
the  General  Assembly,  you  vrould  have  a  response  that  they  should  be  elected  by  the 
people.  That  is  exactly  what  was  done  by  the  constitution  of  1894  in  New  York.  They 
submitted  to  the  people  the  question  whether  the  judges  should  be  elected  or  appointed, 
and  the  people  voted  that  they  should  be  elected.  That  is  the  only  State  so  far  as  1 
know,  in  which  the  question  has  been  directly  submitted  to  the  people  as  to  whether  the 
judges  should  be  elected  or  appointed.  And  with  due  respect  and  great  deference  to  our 
Supreme  Court,  1  want  to  call  attention  to  the  fact  that  the  opinions  of  the  Supreme 
Court  of  New  York  are  quoted  perhaps  ten  times  by  the  courts  of  other  States  of  the 
Union  to  every  time  the  Virginia  Supreme  Court  of  Appeals  is  cited.  I  only  speak  ot 
that,  gentlemen,  to  show  you  that  these  courts  have  not  degenerated.  That  is  also  true 
of  the  great  States  of  Massachusetts  and  Pennsylvania  and  Tennessee  and  Kentucky. 
Their  cases  are  quoted  a  great  deal  oftener  than  ours. 

The  distinguished  gentleman  from  Hanover  (Mr.  Carter)  spoke  a  while  ago  of  the 
State  of  Ohio.  He  said  that  some  one  in  the  State  of  Ohio  told  him  "for  God's  sake  not 
to  have  the  judges  elected."  I  happen  to  know  something  about  the  judges  of  Ohio;  and 
I  believe  they  are  as  incorruptible  as  the  judges  of  any  of  the  States.  They  are  elected 
by  the  people,  and  they  are  learned  in  the  law. 

In  Pennsylvania  and  Oregon  the  judges  are  elected  by  the  people.  In  Rhode  Island 
they  are  elected  by  the  two  Houses  in  joint  committee,  and  hold  their  office  until  it  is 
declared  vacant  by  a  resolution  of  the  General  Assembly  to  that  effect. 

In  South  Carolina  they  are  elected  by  joint  vote  of  the  General  Assembly.  I  stated 
a  while  ago  that  Georgia  was  the  only  State  where  that  condition  existed,  but  it  also' 
exists  in  South  Carolina.  In  every  other  State,  without  mentioning  them  all.  they  are 
elected  by  the  people,  the  terms  varying  from  two  to  four  years  to  twelve. 

So,  gentlemen  of  the  committee,  we  are  in  a  minority.  The  gentlemen  of  the  com- 
mittee have  done  this.  They  have  asked  us  to  do  differently  from  almost  every  other 
State  in  the  Union,  to  go  back  on  what  the  white  Convention  of  1850-51  did,  and  to  ratify 
and  confirm  the  Underwood  Constitution,  which  we  were  sent  here  to  get  rid  if. 

How  will  they  justify  themselves,  unless  they  can  show  from  experience  that  our 
system  is  in  dangerl  And  as  1  stated,  happily  we  have  a  period  of  time  in  vrhich  we  have 
an  illustration  that  is  not  true. 

The  gentleman  from  Hanover  (Mr.  Carter)  said  a  while  ago  that  the  people  did  not 
always  know  how  to  select  a  man  skilled  for  certain  work.  I  would  like  to  know  how 
the  people  in  Hanover  knew  enough  to  select  such  a  sJ-iilled  gentleman  as  he  is  to  do  the 
skilled  work  that  we  are  doing  here,  or  are  expected  to  do.  I  want  to  know  if  It  Is  any- 
more skilled  work  for  a  man  to  sit  as  a  circuit  or  supreme  court  judge  and  decide  th& 
questions  that  are  brought  up  before  him  after  argument  on  both  sides,  than  it  is  for  a 
man  to  decide  the  nice  questions  of  constitutional  law  that  we  are  called  upon  from  day 
to  day  to  decide?  I  do  not  mean  to  be  disrespectful,  but  he  stultifies  his  own  people 
when  he  makes  that  statement  about  the  people  of  Virginia.  I  for  one  do  not  presume 
the  people  of  Hanover  are  any  more  intelligent  than  those  of  any  other  district  of  this 
State;  and  I  say  that  if  they  knew  enough  to  select  a  man  with  the  distinguished  ca- 
pacity and  ability  which  he  has,  they  will  know  enough  to  select  a  circuit  judge  or  to 
vote  for  a  judge  of  the  Supreme  Court. 

Oh,  gentlemen  of  the  Committee,  I  tell  you  it  is  sophistry!  We  are  taking  step  after 
step  in  this  direction  and  wringing  the  power  from  the  people  day  by  day.  We  are 
creating  boards  and  commissions  to  control  this  and  to  control  that.  We  are  taking  the 
power  away  from  the  people,  and  then  we  are  taking  it  away  from  the  Legislature. 

I  protest  in  a  humble  way  against  such  a  course.  Would  to  God  I  had  the  power 
to  make  gentlemen  believe  and  see  as  I  think  I  see  to-day;  for  I  fear  we  are  going  too 
far. 
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There  are  in  nature  and  in  morals  and  in  ethics  always  two  forces,  centrifugal  and 
centripetal.  Those  forces  are  always  fighting  one  against  the  other,  and  we  must  look 
out  for  both  of  them.  The  power  of  concentration,  the  power  of  centralization  on  which 
we  in  the  South  have  fought  the  Republican  party  for  decade  after  decade  has  surely 
and  insidiously,  it  seems  to  me,  gotten  in  among  us,  and  we  do  not  recognize  it.  We 
have  been  fighting,  in  every  Democratic  platform,  upon  the  stump  and  upon  the  hustings, 
the  centralization  of  power  and  the  taking  away  of  power  from  the  people,  and  yet 
to-day  we  find  ourselves  driving  along  on  the  heels  of  the  centralized  government  of  the 
United  States. 

I  want  to  read  you  a  part  of  an  article  from  a  distinguished  writer  on  the  subject 
of  his  majesty,  Mr.  Piatt,  of  New  York,  to  show  you  how  Mr.  Piatt  got  control  of  the 
people  of  New  York  State  through  boards  and  commissions;  and  it  is  the  history  of  every 
people. 

At  this  point,  Mr.  O'Flaherty  yielded  to  a  motion  that  the  Committee  rise,  which 
was  agreed  to,  and  the  Convention  adjourned  until  to-morrow,  Wednesday  December 
4,  1901,  at  3  o'clock  P.  M. 


WEDNESDAY,  December  4.  1901. 

The  Convention  met  at  3  o'clock  P.  M. 
Prayer  by  Rev.  Richard  Mcllwaine,  D.  D. 

Mr.  Thorn,  from  the  committee  appointed  to  confer  with  a  similar  committee  on 
part  of  the  House  of  Delegates,  with  reference  to  occupying  the  hall  of  the  House  of 
Delegates,  reported  that  the  two  committees  recommend  to  their  respective  bodies  that 
this  Convention  should  have  the  use  of  this  hall  each  day  until  2  o'clock  P.  M.,  and  at 
night  as  often  as  the  hall  was  not  in  the  occupation  and  use  of  the  General  Assembly. 

The  report  was  adopted. 

On  motion  of  Mr.  Hunton,  the  Convention  resolved  itself  into  Committee  of  the 
Whole  for  the  purpose  of  further  considering  the  report  of  the  Committee  on  Judiciary, 
Mr.  Boaz  in  the  chair. 

The  Chairman:  Section  5  is  now  under  consideration,  and  the  pending  question  is 
the  substitute  offered  by  the  gentleman  from  Danville  (Mr.  Withers)  for  the  amend- 
ment offered  by  the  gentleman  from  Warren  (Mr.  O'Flaherty).  The  gentleman  from 
Warren  had  the  floor  when  the  committee  rose  yesterday  afternoon. 

Mr.  O'Flaherty:  Mr.  Chairman,  I  beg  the  indulgence  of  the  Committee  and  bespeak 
the  kind  attention  and  patient  hearing  which  I  had  yesterday,  and  which  I  appreciate. 
I  do  not  attribute  to  anything  I  may  say  the  fact  that  I  receive  that  hearing,  but  to  the 
courtesy  v/hich  has  ever  characterized  the  deliberations  of  this  body. 

I  shall  read  from  an  article  in  McClure's  Magazine  on  a  subject  which  I  think  is 
germane  to  what  I  was  saying  yesterday,  that  we  are  drifting  toward  the  inclination  of 
the  age  to  have  government  by  bureaus  and  commissions  instead  of  government  by  the 
people.  After  stating  how  Mr.  Piatt  got  to  be  the  great  political  factor  which  he  now  is, 
the  writer  says: 

"Piatt  now  has  commissions  which  are  appointed  by  the  Governor  running  the  rail- 
roads and  the  insurance  companies,  and  the  canals  and  State  banks,  and  as  many  other 
financial  and  industrial  concerns  as  possible,  which  are  sources  of  revenue  to  the  Cen- 
tral Committee.  So  that  with  a  Republican  administration  in  power,  and  a  Republican 
Legislature,  Piatt  may  go  away  and  leave  the  Legislature  for  weeks  at  a  time,  and  have 
all  his  political  interests  safe  in  the  care  of  a  dozen  commissioners.  If  the  Republican 
State  ticket  should  be  defeated  at  the  next  election,  and  the  upper  house  of  the  Legis- 
lature remain  Republican  and  the  lower  house  go  Democratic,  the  law — which  is  Piatt's 
perfection  of  his  legislative  thumb-screw — would  hold  his  Republican  commissioners  in 
office  until  their  Democratic  successors  are  qualified  and  confirmed  by  Piatt's  Republican 
State  Senate!    Thus  the  reader  will  see  that  when  the  Democrats  beat  Piatt  at  Albany, 
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they  will  liave  to  make  a  clean  sweep  of  the  legislative  and  executive  branches  of  the 
State — an  unlikely  circumstance." 

Now,  let  us  see  what  we  as  the  representatives  of  the  people  of  Virginia  are  doing. 

We  have  provided  that  the  eleemosynary  and  educational  institutions  of  this  State 
shall  be  controlled  by  boards.  It  is  proposed  to  provide  now  that  the  Legislature  shall 
appoint  the  judges.  The  Governor  of  the  State  of  Virginia  can  appoint,  and  has  appointed 
men,  for  instance,  on  the  board  of  the  State  Normal  School  of  Virginia  who  I  under- 
stand hold  their  commission  for  life. 

We  have  said  that  the  Legislature  of  Virginia,  which  is  the  popular  body,  shall  meet 
but  once  in  four  years.  Are  we  not,  in  every  step  we  are  taking,  going  further  away 
from  popular  government?  Are  we  not  unconsciously  following  in  the  steps  of  the  poli- 
tical boss  of  New  York?  He  did  it,  gentlemen  of  the  Committee,  in  politics.  We  are 
doing  it  in  something  of  vastly  more  importance;  we  are  doing  it  in  our  law;  we  are 
putting  it  in  the  Constitution. 

That  is  the  reason  why  I  asked  you  yesterday  to  call  a  halt  at  this  stage,  and  say 
that  we  will  not  take  any  more  power  away  from  the  people.  I  cannot  quote  the  lan- 
guage, but  there  comes  to  my  mind  now  what  Virgil  said,  that  the  descent  into  Hades 
was  easy,  but  to  retrace  thy  steps,  there  lies  the  difficulty.  I  tell  you  that  the  descent 
from  the  people  is  easy,  but  for  the  people  to  regain  their  liberties,  for  them  to  again 
get  their  hands  upon  and  control  the  government  is  difficult. 

Attention  was  yesterday  called  to  the  fact  that  the  judiciary  and  the  legislative 
departments  should  be  kept  as  separate  and  distinct  as  possible,  and  yet  here  we  propose 
to  put  it  in  the  hands  of  the  Legislature  to  control  the  judiciary,  to  appoint  it,  to  make 
it  subservient  to  them,  and  we  violate  that  part  of  the  Preamble  and  Bill  of  Rights  which 
says  that  we  should  keep  them  separate  and  distinct. 

I  wish  to  return  for  one  minute  to  the  Underwood  Constitution;  and  I  should  like  to 
ask  each  gentleman  of  the  Convention  to  answer  this  question  for  himself:  Why  did  the 
Underwood  Constitutional  Convention  change  the  method  of  selecting  judges?  I  think 
I  can  answer  it.  I  think  I  am  not  wrong  when  I  say  that  the  Underwood  Constitutional, 
Convention  which,  it  was  said,  was  composed  of  newly-emancipated  negroes.  Northern 
adventurers  and  renegade  Virginians,  did  it  in  order  to  keep  control  of  the  judiciary. 
That  is  why  they  did  it.  It  was  a  smart  thing  on  their  part.  They  knew  that  if  they 
elected  district  and  circuit  judges  in  many  portions  of  the  State  of  Virginia  the  decent 
white  people  would  rule  and  control  and  elect  judges  whom  they  believed  would  best 
subserve  the  interests  of  the  State,  but  the  Underwood  Convention  thought  that  by 
making  the  provision  they  did  they  could  control  a  majority  of  the  Legislature,  and 
that  by  controlling  a  majority  of  the  Legislature  they  could  force  a  judge  upon  the 
people  of  any  district,  and  fill  every  place  with  a  man  after  their  own  liking. 

I  want  to  ask  the  gentlemen  who  take  the  other  side  of  this  question  to  answer  me 
and  say  if  that  is  not  a  fact.  I  appeal  to  the  older  members  of  this  Committee  to  ask 
themselves  if  that  was  not  the  intention  of  the  Underwood  Constitutional  Convention.  I 
am  surprised  that  my  distinguished  friend,  the  Chairman  of  this  Committee,  has  not 
seen,  if  he  has  not  seen,  that  that  was  the  case. 

I  have  said  to  you,  gentlemen  of  the  Committee,  that  once  we  give  up  this  precious 
privilege  it  will  be  hard  to  get  it  back.   But  I  believe  that — 

Freedom's  battle,  once  begun, 
Bequeath'd  by  bleeding  sire  to  son, 
Though  baffled  oft,  is  ever  won. 

Let  me  call  your  attention,  gentlemen  of  the  Committee,  to  the  fact  that  the  report 
of  the  Judiciary  Committee  goes  back  almost  absolutely  to  the  year  1776.  Now,  why  do 
I  make  that  assertion?  The  only  difference  between  this  report  and  the  Constitution  of 
1776  is  that  we  leave  the  Governor  to  be  elected  by  the  people.  That  is  the  only  dif- 
ference. The  power  is  taken  away  from  the  people  to  elect  the  judges,  and  the  power  is 
even  taken  away  to  elect  the  justice  of  the  peace;  and  it  is  provided,  as  it  was  in  the 


1386 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


Constitution  of  1776,  that  they  shall  be  appointed.  Under  the  Constitution  of  1776  the 
justices  of  the  peace  were  appointed  by  the  General  Assembly.  The  report  puts  their 
appointment  in  the  hands  of  the  circuit  court.  Look  on  page  41  of  this  report  and  you 
will  find  that  the  committee  recommend  that  even  justices  of  the  peace  shall  not  be 
elected  by  the  people. 

Gentlemen,  I  do  not  know  what  your  constituents  commissioned  you  to  do,  but  I  do 
know  what  mine  commissioned  me  to  do.  Some  gentlemen  have  said  upon  this  floor: 
"How  do  you  know  what  the  people  of  your  county  want  you  to  do  with  the  county 
court?  How  do  you  know  what  they  want  you  to  do  with  the  judges?"  Well,  I  know 
what  my  people  want.  They  want  the  county  court  to  go.  They  want  judges  elected  by 
the  people.  I  am  here  to  express  their  sentiments,  as  representing  a  white  constituency, 
and,  I  believe,  a  pure  and  incorruptible  constituency,  that  cannot  be  bought  nor  bartered 
nor  traded. 

A  gentleman  said  yesterday  that  there  would  be  trading  in  conventions.  Well,  if 
there  is  to  be  any  trading  done,  I  want  the  people  to  do  the  trading  and  take  the  re- 
sponsibility for  it.  But  who  does  not  know  that  in  the  Legislature  there  is  continual 
trading  for  even  the  high  judicial  stations  on  the  supreme  bench  of  this  State  and  the 
circuit  courts?  Who  does  not  know  that  lobbying  is  going  on  from  day  to  day  before 
the  Legislature?  "Who  is  so  guileless  as  not  to  know  that  if  we  were  the  Legislature,  and 
had  to  appoint  or  select  judges  at  this  session,  we  would  be  buttonholed  by  one  man 
after  another  to  vote  for  his  particular  candidate,  saying: —  "If  you  will  vote  for  my  man, 
I  will  vote  for  yoursi."  And  so  it  would  go  on;  and  yet  the  gentlemen  talk  about  trading! 

Let  us  see,  for  a  minute,  what  are  the  chances  of  getting  a  bad  judge  under  the 
elective  system. 

Mr.  Thomas  L.  IVIoore:  Are  you  in  favor  of  having  justices  of  the  peace  elected  by 
the  people? 

Mr.  O'Flaherty:    Yes,  sir. 

Mr.  Thomas  L.  Moore:  Are  you  in  favor  of  having  circuit  court  judges  elected  by 
the  people? 

Mr.  O'Flaherty:  I  am.  Cato  of  old,  in  ending  every  one  of  his  speeches,  said: 
"Delenda  est  Carthago."  So  I  end  each  speech — "elect  by  the  people."  I  am  in  favor 
of  having  everybody  elected  by  the  people.  I  do  not  believe  any  human  being  is 
sacred  enough  to  occupy  any  station  on  earth  for  which  the  people  are  not  sacred  enough 
to  vote;  and  when  the  proper  time  comes  I  shall  offer  an  amendment  providing  that  the 
circuit  court  judges  shall  be  elected  by  the  people. 

I  desire  to  say  right  here  that  with  me  the  personal  equation  does  not  enter  into  the 
matteY.  We  might  have  the  purest  judiciary  a  State  could  have,  and  I  believe  we  have 
a  good  judiciary.  I  wish  to  say  of  the  judges  of  the  Supreme  Court  of  this  State  that  I 
have  the  greatest  respect  for  them;  that  for  the  circuit  court  judges,  as  far  as  I  am 
acquainted  with  them,  I  have  the  same  feeling,  and  I  unhesitatingly  say  that  the  circuit 
judge  who  has  been  appointed  in  my  district  would  receive  my  vote  as  against  almost 
any  man  I  know.  It  is  not  a  personal  matter  with  me.  And  I  say,  further,  that  I  do  not 
believe  that  circuit  judge  would  be  afraid  to  go  before  the  people  and  let  his  claims  for 
office  be  investigated. 

I  say  we  are  going  back  to  1776.  Let  us  see  if  we  are  not.  Under  the  Constitution 
of  that  year  the  General  Assembly  was  empowered  to  appoint  the  Governor.  That  is  the 
only  thing  we  are  not  going  to  do.  They  appointed  the  judges ;  they  appointed  the  jus- 
tices; they  appointed  the  Treasurer. 

I  say  we  are  attempting  to  turn  the  hands  of  the  clock  of  time  back  to  1776;  and 
that  is  something  we  cannot  do  any  more  than  we  can  go  out  here  and  wipe  out  the 
electric  railroad,  the  steam  engine,  the  telephone,  and  all  modern  improvements. 

Gentlemen  of  this  Committee,  what  are  the  chances  of  getting  bad  judges  if  they  are 
elected  by  the  people?  Let  us  see;  let  us  investigate  the  matter.  This  report  says  that 
a  judge  must,  first,  be  learned  in  the  law.  I  agree  with  that.  It  is  to-day  very  difficult 
for  a  young  man  to  be  admitted  to  the  bar  of  this  State.    It  is  not  an  easy  thing  to  get 
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into  the  legal  profession  in  Virginia,  and  it  ought  not  to  be.  That  is  the  very  security 
we  have. 

Second,  he  must  have  practiced  five  years  in  the  courts.  My  experience  is  that  a 
man  v/ho  has  practiced  five  years  in  the  courts  is  a  competent  man  for  most  offices, 
because  the  incompetent  lawyers  are  weeded  out,  or  starved  out,  in  less  than  five  years. 

Third,  he  must  get  the  nomination  over  his  brethren  of  the  bar.  I  take  it  that  a 
man  could  not  get  the  nomination  over  his  brethren  in  a  given  circuit  unless  he  had  the 
respect  of  its  bar.  Take  my  own  circuit,  for  instance.  I  verily  believe  that  no  man 
could  get  himself  nominated  as  judge  in  my  circuit  unless  he  had  the  approval  of  its  bar. 
Those  are  the  three  safeguards  we  have.. 

Next,  he  must  be  elected.  If  he  has  run  all  these  gauntlets  then,  according  to  the 
theory  of  these  gentlemen,  he  must  purchase  the  people.  Just  think  what  he  has  to  go 
throtigh!  In  my  circuit  there  are  about  sixtj'  lawj^ers.  I  lay  it  down  as  a  proposition 
that  four-fifths  of  those  lawyers  who  have  practiced  law  for  five  years  are  men  any  one 
of  whom  wotild  not  disgrace  the  judiciary  of  this  State  if  he  should  be  elected.  Are  you 
not  willing  to  take  these  chances? 

Mr.  Chairman,  this  reminds  me  very  much  of  the  story  Andrew  Jackson  told  about 
the  man  who  came  to  him  and  said  he  had  been  insulted,  and  wanted  to  know  whether 
he  should  challenge  the  man  who  had  insulted  him  to  fight  a  duel.  Andrew  .Jackson 
said:  "Yes,  challenge  him.  If  you  challenge  him,  it  is  ten  to  one  that  he  will  not 
accept;  and  if  he  accepts,  it  is  ten  to  one  that  you  will  never  get  on  the  field;  and  if  you 
get  on  the  fi.eld,  it  is  ten  to  one  that  he  will  never  shoot:  and  if  he  shoots,  it  is  ten  to  one 
he  will  not  hit;  and  if  he  hits  it  is  ten  to  one  he  will  not  kill;  and  a  man  who  will  not 
take  those  chances  is  a  coward." 

I  say  that  a  man  who  is  not  willing  to  take  these  chances  of  getting  a  bad  judge 
must  be  exceedingly  fearful  of  the  people. 

What  are  the  chances,  if  they  are  appointed,  that  you  will  get  good  judges:  and 
what  are  the  chances,  if  they  are  appointed,  that  you  will  get  bad  judges? 

He  must  be  learned  in  the  law,  and  he  must  have  these  other  qualifications,  and 
then  what  else  must  he  do?  Nothing  else  on  earth  but  get  through  a  caucus.  He  does 
not  run  any  risk  in  the  way  of  having  to  secure  a  nomination  at  the  hands  of  his  brethren 
of  the  bar.  He  does  not  run  the  risk  of  having  every  man  look  at  him  and  say:  "Where 
have  you  been?  What  have  you  been  doing?  How  have  you  lived  in  your  community?" 
All  he  has  to  do  is  to  get  the  support  of  one  or  two  men,  or,  as  in  the  case  of  the  county 
court  judges,  only  one  man.  Oftentimes  the  course  to  the  bench  has  been  through  the 
Legislature  of  Virginia,  as  we  all  well  know.  Men  go  in  the  Legislature  with  the  avowed 
intention  and  purpose  in  their  hearts  of  becoming  judges.  A  man  gets  the  nomination. 
He  comes  up  here.  He  is  elected.  He  is  secure.  He  says:  "I  want  my  partner  for  judge. 
I  want  my  brother  or  my  friend  for  judge,"  and  he  goes  into  the  lobby  and  begins  to  see 
how  he  can  secure  his  appointment.  He  meets  another  member  who  says:  "I  want  my 
friend  to  get  something  else."  The  first  man  will  say:  "All  right;  you  vote  for  my 
partner  for  judge  in  my  circuit,  and  I  will  vote  for  yowv  friend  for  judge  somewhere 
else." 

I  was  told  yesterday  by  a  gentleman  who  is  now  a  member  of  the  Legislature,  and 
who  has  been  in  the  Legislature  for  a  long  time,  that  they  had  been  going  on  and  often- 
times voting  for  a  man  as  judge  whom  they  had  never  seen,  never  heard  of,  did  not 
know  anything  about,  and  did  not  care  anything  about.  And  yet  it  is  said  that  we  are 
going  to  get  good  judges  in  that  way! 

I  say  the  fact  that  we  have  had  good  judges  in  the  past  is  a  great  compliment  to  the 
lawyers  of  Virginia.  It  shows  that  the  legal  profession  in  Virginia  has  produced  incor- 
ruptible men.  It  shows  that  men  in  Virginia  are  not  easily  bribed,  and  that  the  men 
who  get  the  offices  really  have  nothing  to  do  with  the  bargain  and  sale  of  them. 

We  are  talking  now  about  Supreme  Court  judges,  it  is  true,  but  I  want  to  address 
myself  to  the  whole  scheme  of  judiciary. 

I  do  not  know  anything  about  the  power  of  corporations;  but  I  want  to  put  this 
question  to  you:    Which  method  do  you  suppose  the  corporations  of  Virginia  would 
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rather  have  if  they  were  going  to  corrupt  anybody?  Would  it  not  be  easier  to  corrupt  a 
few  people  rather  than  to  corrupt  all  the  people?  Why  is  it  that  not  only  in  the  Demo- 
cratic party,  but  in  the  Republican  party  and  all  over  the  United  States  a  cry  is  going  up 
that  Senators  should  be  elected  by  the  people?  Is  it  not  because  of  the  fact  that  legis- 
lators have  been  bought?  Is  it  not  due  to  the  fact  that  millionaires  have  bought  their 
way  into  the  United  States  Senate?  Have  not  the  people  decided  that  they  must  be 
heard  in  this  matter? 

Who  does  not  know  the  corruption  existing  in  the  Legislatures  of  some  of  the  West- 
ern and  Northern  States?  But  if  it  is  such  a  terrible  thing  to  trust  the  people,  why  are 
you  going  to  give  them  this  power?  What  Democrat  will  get  up  here  and  say  he  is  not  in 
favor  of  the  election  of  Senators  by  primaries,  or  some  such  method. 

As  I  started  to  say,  the  corporations  can  more  easily  control  a  few  men  than  many. 
They  cannot  go  out  into  the  mountain  fastnesses,  the  fields,  and  the  factories,  and  see 
the  individuals  and  buy  them  up.  But  under  the  present  system  all  they  have  to  do  is  to 
send  their  representatives,  with  their  kid-gloves  and  their  gold-headed  canes,  to  stay  at 
the  portals  of  the  Legislature,  and  if  there  is  a  possibility  of  purchase,  it  can  be  done 
right  there.  I  am  not  accusing  anybody;  I  am  not  saying  that  this  is  possible  in  Vir- 
ginia, but  I  say  it  is  made  more  possible  under  this  system.  If  the  corporations  of  this 
State  wanted  to  put  a  man  on  the  Supreme  Court  bench,  all  they  would  have  to  do 
would  be  to  look  after  the  Legislature.  They  send  their  money  out  into  various  com- 
munities and  have  the  men  they  want  nominated  and  elected  and  brought  up  to  the 
Legislature;  and  it  is  not  so  much  a  matter  of  buying  them  as  of  owning  them  when 
they  get  there.    They  do  not  have  to  buy  them;  they  already  belong  to  them,. 

It  was  said  yesterday  by  my  distinguished  friend  from  Hanover  (Mr.  Carter)  that 
discontented  litigants  would  defeat  a  man.  Let  us  analyze  that  contention.  What  is  the 
chance  of  discontented  litigants  defeating  a  good  judge  for  the  Court  of  Appeals  of  Vir- 
ginia?  Let  us  see.    Let  us  see  what  chance  they  would  have. 

There  are  450,000  voters  in  Virginia.  There  are  five  judges  of  the  Supreme  Court 
of  Appeals,  who  are  elected  for  a  period  of  twelve  years.  I  looked  at  the  last  report  of 
that  court,  98th  Virginia,  and  found  that  238  cases  were  decided.  If  every  man  who  had 
a  case  decided  against  him  during  the  period  covered  by  that  report  had  become  dis- 
gruntled and  gone  out  into  the  State  and  done  his  best  to  defeat  a  given  judge  or  judges 
for  the  Supreme  Court,  he  would  have  been  in  the  ratio  of  238  to  450,000.  To  say  that  he 
could  have  accomplished  that  result  is  an  absurdity.  He  would  have  been  as  a  drop  in 
the  bucket.  What  would  have  been  the  influence  of  these  defeated  litigants?  Take 
from  that  number  the  married  women,  the  non-residents,  the  lunatics  and  the  children, 
and  you  still  further  reduce  the  possibility  of  the  discontented  litigants  defeating  a  Su- 
preme Court  judge.  And  yet  that  is  the  kind  of  argument  that  gray-haired  gentlemen, 
learned  in  the  law,  astute  and  grave,  get  up  here  and  advance. 

The  gentleman  says,  "Even  if  you  do  not  defeat  the  judge,  he  will  be  afraid  to  decide 
rightly."  I  do  not  believe  that  argument  will  stand  water.  I  do  not  believe  any  just 
judge  will  ever  fear  to  do  his  duty  because  he  may  be  "turned  down"  at  the  polls.  1 
say  that  any  man  who  would  decide  a  case  because  of  fear  does  not  deserve  to  b'e  on  the 
bench.  I  believe  it  was  Whittier  who  said,  "Civil  duty  has  no  place  for  fear."  A  man 
need  not  fear  to  do  his  duty.  Someone  else  has  said,  "I  am  not  aware  that  payment,  not 
even  favors,  however  gracious,  bind  any  man's  soul  and  conscience  in  questions  of  highest 
morality  and  highest  public  importance."  It  is  an  unjust  imputation  upon  a  judge  to 
say  that  he  will  be  deterred  from  doing  his  duty  by  the  fear  that  some  man  will  vote 
against  him.  I  do  not  believe  the  judges  of  Virginia  will  be  afraid  to  decide  a  case  ac- 
cording to  the  dictates  of  justice  because  some  man  may  vote  against  them ;  nor  do  I  be- 
lieve that  the  good  people  of  Virginia  will  visit  such  retaliation  upon  a  judge  merely 
because  he  decides  against  some  friend  of  theirs.  It  is  obvious  that  if  a  judge  had 
decided  against  John  Smith,  and  he  went  out  to  work  against  that  judge,  his  influence  in 
the  community  would  be  discounted  and  his  efforts  would  be  of  no  effect. 

It  has  been  said  upon  this  floor  that  we  should  take  counsel  of  our  sister  States, 
and  see  what  the  effect  has  been  with  them.  Gentleman  have  been  trying  to  make  it  ap- 
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pear  that  in  the  States  where  judges  are  elecied  by  the  people  the  do  not  have  as  good  a 
judiciary  as  we  have.  I  desire  to  make  a  comparison  which  I  do  not  mean  to  be  invidious 
to  our  own  Court  of  Appeals,  for  I  have  great  respect  for  it  ;  but  there  is  the  record,  and  he 
who  runs  may  read.  In  9Sth  Virginia  (the  last  report),  I  find,  as  I  said  that  238  cases  wer® 
decided.  That  report  covers  the  period  from  January  13,  1900,  to  December  13,  1900 — 
about  eleven  months.  In  their  opinions  the  Court  of  Appeals  of  Virginia  cited  twenty 
New  York  cases,  showing  the  respect  of  our  Court  of  Appeals  for  that  of  the  State  of 
New  York.  The  last  report  of  the  State  of  New  York,  165th  New  York,  covered  a  period 
of  only  four  months,  from  November  27,  1900,  to  February  26,  1901,  and  during  that 
time  the  court  decided  225  cases,  which,  in  a  year,  at  the  same  ratio,  would  have  been  675. 
cases.  And  yet,  according  to  what  gentlemen  say,  our  poor  Court  of  Appeals  is  worked 
to  death.  The  Court  of  Appeals  of  New  York  decides  675  cases  where  our  court  decides. 
238,  and  the  Court  of  Appeals  of  New  York  made  only  two  references  to  the  decisions  of 
the  Virginia  Court  of  Appeals,  one  back  in  the  Grattans  and  one  in  91st  Virginia. 

I  mention  these  facts,  gentlemen,  to  show  you  that  the  Court  of  Appeals  of  Virginia 
has  a  high  respect  for  the  Court  of  Appeals  of  New  York — a  court  elected  by  the  people- 
of  the  State;  and  although  the  New  York  Court  of  Appeals  decides  many  more  cases 
tnan  our  own,  it  refers  to  the  Virginia  cotirt  only  twice  during  that  period.  The  same  is 
true  in  Pennsylvania  and  Kentucky  and  Tennessee — the  latter  two  being  Southern 
States. 

Gentlemen  may  frown  and  say,  •"I  am  not  going  to  take  New  York  as  my  guide." 
But  you  are  taking  New  York  as  your  guide  when  you  adopt  this  Underwood  constitu- 
tional arrangement  for  the  appointment  of  the  judiciary.  Moreover,  I  am  giving  you 
your  own  testimony;  I  am  putting  your  own  witnesses  on  the  stand;  I  am  putting  th& 
Supreme  Court  of  Appeals  on  the  stand  as  a  witness  for  and  against  itself. 

Gentlemen  of  the  Committee,  I  have  about  concluded  my  remarks;  I  have  called 
your  attention  to  the  facts  which  I  believe  should  determine  this  question.  Will  we  get 
worse  judges  if  we  provide  for  their  election  by  the  people?  That  is  the  only  question. 
If  we  will  get  as  good  judges  as  we  have  at  present,  if  we  will  maintain  the  present 
standard  of  ability  and  dignity,  it  is  our  duty  to  give  that  power  to  the  people. 

Before  I  sit  down  1  want  to  give  you  another  example  of  the  sophistry  of  my  dis- 
tinguished friend  from  Hanover  (Mr.  Carter).  He  said  that  the  people  of  Pittsylvania 
county  were  not  capable  of  selecting  a  judge  or  a  man  skilled  in  certain  work,  and  yet 
he  turned  around  and  said  that  they  had  selected  a  man  to  do  skilled  work  in  this  con.-, 
ventio/i  who  was  way  above  the  average  of  the  people  of  that  count}'.  He  showed  you 
that  when  the  time  came  the  people  knew  how  select  a  skilled  man  for  skilled  work, 
and  he  thereby  gave  up  his  case. 

Gentlemen  of  the  Committee.  I  am  aware  that  what  I  say  may  not  convert  a  single 
man  to  my  side  of  the  question;  but  by  saying  it  I  shall  have  done  my  duty.  I  shall 
have  fulfilled  m.y  pledge  to  the  people  who  sent  me  here.  I  shall  have  cleared  my  con-, 
science  of  having,  through  fear  of  criticism,  neglected  to  stand  up  and  declare  my  honest 
conviction  both  as  a  lawyer  and  as  a  man  of  the  people.  I  know  the  people  of  Virginia.  I 
have  lived  among  the  common  people,  and  I  think  I  have  lived  among  some  of  what  are 
called  the  uncommon  people.  I  know  that  the  hearts  of  the  people  of  Virginia  beat  true. 
I  know  that  out  on  the  farm  and  in  the  factory  and  in  the  village  there  are  people  who 
are  just  as  true  as  any  man  v^ho  sits  in  the  Legislature  of  Virginia.  The  majority  of 
them  are  unpurchaseable;  and  all  this  fear  of  the  people  of  Virginia,  concealed  under 
the  gloved  hand,  is  unjust. 

I  hope  no  man  will  charge  me  with  being  a  demagogue.  I  hope  no  man  will  charge 
me  with  appealing  to  the  people,  for  I  have  no  such  object  in  view.  I  do  not  want  to  be 
a  judge.  But  I  do  say  that  if  I  want  to  be  a  judge,  I  want  to  go  before  the  people  who 
know  me.  I  want  to  look  them  face  to  face,  and  I  want  them  to  say  whether  I  am 
capable,  whether  I  am  competent,  whether  my  life  has  been  what  it  ought  to  have  been. 
In  order  to  wear  the  judicial  ermine  I  do  not  want  to  have  to  come  down  to  Richmond 
and  deal  in  ways  that  are  devious  and  tricks  that  I  do  not  understand.  I  do  not  want  to 
learn  those  ways.    I  want  to  stand  up  before  the  people  and  let  them  decide. 
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Some  gentlemen  may  say  we  will  get  Republican  judges  in  some  parts  of  the  State. 
There  are  some  Republicans  whom  I  should  prefer  infinitely  to  trust  to  some  Democrats. 
If  he  is  a  good  man,  I  would  not  care  whether  he  is  a  Democrat  or  a  Republican.  Every- 
thing being  equal,  I  would  rather  he  would  be  a  Democrat,  but  let  me  tell  you  that  this 
old  State  may  not  always  stay  on  the  side  of  the  column  where  she  is  now,  and  suppose 
the  other  party  should  get  in  power  and  want  to  force  on  my  district  a  man  who  is  incom- 
petent, or  suppose  they  did  not  have  a  good  Republican  lawyer  whom  they  could  put  in, 
and  they  should  put  in  whom  they  pleased,then  we  would  be  at  the  mercy  of  men  who 
did  not  know  anything  about  the  law. 

I  want  it  so  arranged  that  if  the  people  in  my  section  of  the  State,  the  great  white 
section  (if  any  other  party  gets  in  power),  desire  to  elect  a  man  judge,  they  can  elect 
him.  So  I  do  not  care  from  what  side  you  look  at  it,  whether  from  the  standpoint  of 
corporate  power  (and  I  say  this  is  putting  the  power  of  politics  in  a  smaller  body),  or 
whether  you  look  at  it  from  the  prospective  of  the  people,  it  does  appear  to  me  that  the 
proper  thing  for  us  to  do  is  to  let  this  rest  where  we  let  rest  the  election  of  the  Attorney- 
General. 

Why  not  appoint  the  Attorney-General?  Is  he  not  a  quasi-judicial  officer?  Is  he  not 
elected  by  the  people?  Does  he  not  have  to  advise  the  Governor  and  all  the  other  State 
officials  and  the  county  officials?    When  have  we  had  a  bad  Attorney-General? 

Thanking  you  for  your  attention,  I  will  say  in  conclusion,  I  think  we  can  safely 
leave  the  election  of  the  judges,  both  of  the  Supreme  and  the  circuit  court,  to  the  people 
of  Virginia,  in  whom  I  believe,  in  whom  I  trust,  and  who  I  believe,  v/hen  we  have  a  better 
electorate,  we  can  still  further  trust.  I  do  hope  it  will  be  the  pleasure  of  the  committee 
to  vote  for  the  amendment  I  have  offered  or  for  the  substitute  of  the  gentleman  from 
Danville  (Mr.  Withers). 

Mr.  Ingram:  Mr.  Chairman  and  gentlemen  of  the  Committee,  it  is  with  no  little 
hesitation,  I  assure  you,  that  I  approach  the  discussion  of  the  question  up  for  discussion 
before  this  honorable  Committee,  nor  would  I  venture  to  do  so,  did  I  not  feel  that  upon 
its  determination  there  depend  in  a  large  degree  the  peace  and  the  good  order  and  the 
material  prosperity  and  advancement  of  this,  our  Commonwealth.  No  matter  has  yet 
come  before  this  body  which  comes  closer  to  the  moral,  the  political  and  the  material 
interests  of  our  State. 

In  the  very  beginning  of  my  remarks,  speaking  for  myself,  I  beg  leave  to  state  that 
much  as  I  admire  and  esteem  the  distinguished  gentleman  from  Danville  (Mr.  Withers) 
I  am  unwilling  to  concede  that  he  is  comimissioned  over  and  above  all  others  to  speak 
for  the  people  of  Virginia.  My  own  idea  is  that  each  of  us  bears  the  approval  of  our 
respective  constituencies  in  being  sent  as  their  representatives  to  voice  their  sentiments 
upon  this  floor. 

"The  people,"  "the  people,"  has  been  rung  in  our  ears  by  several  honorable  gentle- 
men until  at  times  I  have  imagined  that  in  the  zeal  of  their  arguments,  in  the  fervor  of 
the  discussion,  each  of  them  believes  that  he  primus  inter  pares  is  voicing  solely  and 
wholly  the  wishes  of  the  people.  Like  that  raven  which  followed  Barnaby  Rudge 
through  the  streets  of  London  they  utter  a  different  but  a  single  cry:  "The  people/'  "the 
people." 

Who  are  the  people?  I  see  the  people  before  me  to-day.  When  I  go  to  my  own 
county  courthouse  and  see  pursuing  their  daily  vocations  the  men  who  did  their  part  to 
make  Pickett's  charge  forever  glorious;  when  I  go  into  another  county  which,  together 
with  my  colleague,  I  have  the  honor  to  represent,  and  see  the  men  who  rode  with  Stuart 
and  with  Lee,  I  recognize  the  people.  When  I  meet  on  the  streets  our  merchants  and 
our  artizans.  the  friends  of  us  all,  I  recognize  the  people.  But  they  are  no  more  the 
people  than  the  hundred  representatives  assembled  in  this  Convention. 

That  the  gentleman  from  Danville  (Mr.  Withers)  is  an  able  and  an  earnest  cham- 
pion of  what  he  conceives  to  be  right,  I  willingly  concede,  but  that  he  has  so  faf  gotten 
"the  start  of  this  majestic  world  as  to  bear  the  palm  alone"  with  great  respect,  I  abso- 
lutely deny.  As  I  understand  it,  we  should  all  be  impelled  by  the  same  motives  and  all 
alike  seek  the  advancement  and  the  best  interests  of  the  citizenship  of  Virginia. 
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I  shall  oppose  the  election  of  the  judges  of  the  Supreme  Court  of  Appeals  of  Vir- 
ginia by  the  people  on  exactly  the  same  ground  that  my  friend,  the  distinguished  dele- 
gate from  Richmond  (Mr.  Meredith)  opposed  the  election  of  the  Superintendent  of  Public 
Instruction  by  the  people.  Not  that  I  have  not  the  highest  admiration  for  the  people  of 
our  dear  old  Commonwealth;  not  that  I  do  not  recognize  them  as  the  equals  of  any 
-  people  on  the  habitable  globe.  If  I  did,  I  should  be  recreant  to  all  the  traditions  of  our 
race;  I  should  turn  my  back  on  all  the  glorious  history  of  Virginia,  and  have  not  the 
faintest  hope  for  her  promising,  and,  I  trust,  brilliant  future. 

These  are  not  my  reasons,  nor  were  they  the  reasons  of  the  gentleman  from  Rich- 
mond for  opposing  the  election  of  the  Superintendent  of  Public  Instruction  by  the  people. 
I  oppose  the  election  of  the  judges  by  the  people  because  I  do  not  believe  that  with  our 
present  electorate  nor  with  that  electorate  yet  to  come,  it  would  be  wise  and  prudent  to 
put  the  judges  of  our  highest  court  on  the  hustings  as  bidders  for  the  popular  vote.  And 
this  in  many  instances  will  occur. 

It  will  not  do  for  our  distinguished  President  to  say  that  because  forsooth  in  1850 
and  1851  this  was  not  the  case,  as  he  stated  on  the  floor  of  this  Committee  yesterday, 
it  will  not  be  the  case  to-day.  It  is  not  necessary  for  me  to  remind  the  gentleman  that 
a  great  change  has  taken  place  since  that  time.  He  is  familiar  with  the  changed  con- 
ditions.   You  are  familiar  with  them. 

The  very  flower  of  our  manhood  gave  up  their  lives  for  the  cause  of  the  South  and 
constitutional  liberty.  We  miss  them  to-day  from  the  electorate.  And  since  that  time, 
by  a  cruel  decree  of  the  Federal  government,  as  you  have  been  so  often  told  on  this  floor, 
their  places  have  been  taken  not  alone  by  their  sons  and  their  sons'  sons,  but  by  their 
former  slaves. 

Then,  again,  Mr.  Chairman,  there  has  gotten  into  the  electorate  more  or  less  of  a 
purchaseable  element.  They  are  to  be  considered  in  any  calculation  you  make  going  to 
show  the  propriety  of  the  election  of  the  judges  by  the  people. 

Great  combinations  of  capital  might  perchance  enter  the  lists  for  some  favorite. 
And  then  again,  Mr.  Chairman,  however  intelligent  the  average  of  our  people  may  be, 
but  a  small  proportion  of  them  are  brought  in  actual  contact  with  the  judges  of  the 
court  of  last  resort,  and  to  a  greater  or  less  degree  they  are  unfamiliar  with  the  requisites 
which  go  to  make  up  a  great  judge.  And  at  this  point  I  can  not  refrain  from  giving 
you  the  idea,  from  that  eminent  Maryland  lawyer,  S.  Teakle  Wallis,  as  to  the  personality 
of  a  great  judge  and  the  position  he  takes  in  the  public  eye.    Says  Mr.  Wallis: 

The  pathway  of  a  great  judge  does  not  lead  through  realms  of  fancy.  Neither  in 
retrospect  nor  in  reality  is  there  much  of  the  flush  of  imagination  upon  it  or  about  it. 
With  such  a  career  art  can  not  deal,  nor  history  as  with  those  brilliant  lives  which 
dazzle  while  they  last  and  are  seen  only  through  a  halo  when  they  are  over.  The  war- 
I'ior,  the  poet,  the  orator,  each  in  his  way,  is  linked  with  the  imagination  or  enthusiasm 
of  mankind;  and  so  the  broken  sword,  the  unstrung  lyre,  the  shattered  column  with  its 
cypress  wreaths,  all  have  their  voices  for  the  common  heart.  But  the  atmosphere  of 
pure  intellect  and  dispassionate  virtue,  serene  although  it  be,  is  far  too  cold  for  ordinary 
sympathies  to  live  in.  The  high  ministers  of  human  justice  are  segregated  from  their 
fellows  by  their  very  function,  which  shuts  out  favor  and  affection.  Fidelity  to  the 
obligation  which  withdraws  them  from  the  daily  interests  and  passions  and  almost 
from  the  converse  of  society  is  the  patent  of  their  nobility  in  their  great  office.  The 
loftier  the  nature,  the  more  complete  its  isolation  to  the  general  eye,  the  fewer  the 
throbs  that  answer  to  its  pulses.  Such  men  may  be  cherished  and  beloved  in  the  per- 
sonal and  near  relations  which  are  the  dearest  blessings  of  all  lives.  They  may  be 
venerated  and  revered  so  that  all  heads  shall  be  bowed  and  uncovered  when  they  pass. 
But  they  go  when  life  closes  into  the  chamber  of  heroes  fated  to  dwell  afar  off  only  in 
the  memories  and  minds  of  men. 

And  yet,  Mr.  Chairman,  and  gentlemen  of  the  Committee,  such  men  are  expected 
to  take  their  chances  along  with  the  smooth  politician  and  the  political  lawyer  or  stump 
speaker.   "Tell  it  not  in  Gath,  publish  it  not  in  the  streets  of  Askelon." 

What  is  the  motive,  I  desire  to  know,  that  prompts  this  proposed  change?  Our 
present  Court  of  Appeals  is  an  able  and  conscientious  and  efficient  one.  There  was  a 
vacancy  in  this  court  about  a  year  ago.   Those  whose  names  were  presented  to  the  Legis- 
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lature  of  Virginia  were  men  of  the  highest  ability  and  of  the  highest  character.  The 
one  selected  measured  up  to  Mr.  V/allis's  definition  of  a  great  judge. 

The  Constitution  of  1776  provided  for  the  election  of  judges  by  the  General  Assembly 
of  Virginia.  The  Constitution  of  1829-30  provided  for  the  election  of  judges  by  the  Gen- 
eral Assemhly  of  Virginia.  Under  each  I  believe  the  judges  held  during  good  behavior. 
What  was  the  result?  Virginia  in  all  her  history  has  no  better  thing  to  be  proud  of  than 
the  character  of  her  judges.  In  all  her  store  she  has  no  richer  jewel  to  display  than  their 
fame. 

John  Marshall,  the  great  Chief  Justice  of  peerless  renown,  by  whose  hand  the  Con- 
stitution was  moulded  into  its  final  and  permanent  form,  and  whom  statesmen  of  all 
parties  and  jurists  of  all  nations  unite  in  pronouncing  the  greatest  judge  America  has 
produced,  a  man  whose  character  is  the  most  exquisite  picture  in  all  the  receding  light 
of  the  early  days  of  the  republic,  said: 

I  have  grown  old  in  the  opinion  that  there  is  nothing  more  dear  to  Virginia  or 
ought  to  be  dearer  to  her  statesmen  than  the  independence  of  her  judges.  To  the  elec- 
tion in  the  manner  prescribed  by  the  Constitution  of  1776  are  we  indebted  for  the  eleva- 
tion to  the  bench  of  Pendleton  and  Wythe,  Fleming  and  Roane,  Tucker  and  Brooke  to 
administer  the  laws  and  to  make  for  all  time  in  Virginia  the  place  of  justice  a  hallowed 
place. 

Why  are  we  asked  to  make  this  change?  Why  are  we  asked  to  turn  our  backs  upon 
our  own  traditions,  upon  our  own  history?  Why  travel  with  the  gentleman  from  War- 
ren (Mr.  O'Flaherty)  to  New  York  or  to  Ohio  or  to  Colorado  or  to  North  Carolina. 
Leave  well  enough  alone.  Let  the  precedents  in  our  own  State  point  the  duty  to  this 
Convention,  voicing  m.y  own  sentiments  more  than  a  hundred  precedents  from  other 
States. 

I  was  very  much  amused  by  what  the  gentleman  from  Warren  (Mr.  O'Flaherty) 
said,  in  answer  to  the  argument  of  the  gentleman  from  Hanover  (Mr.  Carter),  that  dis- 
appointed litigants  would  take  a  hand  in  the  election  of  judges.  He  said,  with  an  air 
of  supremest  satisfaction,  "there  are  only  238  cases  decided  by  the  Supreme  Court  of 
Appeals  of  Virginia  in  the  last  reported  volume.  Did  the  gentleman  make  the  calcula- 
tion? If  we  are  going  into  arguments  of  that  character,  of  the  number  of  those  cases 
in  which  corporations  were  parties?  Mind  you,  I  am  indulging  in  no  such  arguments, 
but  if  that  is  the  argument,  they  would  probably  be  the  most  powerful  lot  of  litigants 
that  could  be  found  in  any  court. 

Now,  Mr.  Chairman,  in  conclusion,  I  might  pile  Ossa  on  Pelion;  I  might  cite  you; 
many  instances  of  great  judges  who  have  been  elected  and  selected  in  the  manner  pre- 
scribed by  the  report  of  the  Committee  on  the  Judiciary  of  this  body,  but  it  would  be 
taking  up  your  time;  it  would  be  but  a  repetition  not  only  of  what  I  have  said,  but 
what  has  already  been  said  to  you  much  better  than  I  can  say  it,  and  what  will  probably 
be  hereafter  much  better  said.  But  I  do  ask  you,  before  you  go  off  after  these  strange 
gods,  before  you  turn  your  back  upon  the  old  Commonwealth  and  upon  the  things  that 
are  and  the  things  that  have  been,  to  try  new  fields  and  new  experiments  along  this  line, 
to  remember  that  you  are  doing  the  most  dangerous  thing  that  this  Convention  could 
possibly  do.  You  are  tearing  down  a  system  which  has  resulted  in  the  fair,  the  due,  and 
the  orderly  administration  of  justice  so  far  as  I  have  heard  from  the  lips  of  any  man 
on  this  floor. 

It  was  Mr.  Webster  who  said: 

Justice  is  the  great  interest  of  man  on  earth.  It  is  the  ligament  which  holds  civilized 
nations  together.  Wherever  her  temple  stands,  and  so  long  as  it  is  duly  honored,  there 
is  a  foundation  for  social  security,  general  happiness,  and  the  improvement  and  progress 
of  our  race  And  whoever  labors  on  this  edifice  with  usefulness  and  distinction,  who- 
ever clears  its  foundations,  strengthen  its  pillars,  adorns  its  entablatures,  or  contributes 
to  raise  its  august  dome  still  higher  in  the  skies,  connects  himself  in  name  and  tame 
and  character  with  that  which  is  and  must  be  as  durable  as  the  frame  of  society. 

The  foundations  of  such  a  temple,  the  judiciary  of  Virginia,  have  long  since  been 
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laid  broad  and  deep,  and  tlie  character  of  ttie  building  to  be  erected  thereon  rests  in  part 
with  us. 

It  is  for  us  to  strive  to  see  that  when  the  temple  is  complete,  its  symmetry  and 
strength  shall  entitle  it  to  stand  easily  the  first  among  the  earth's  temples  of  justice. 
(Applause.)  I  thank  you. 

Mr.  Meredith:  Mr.  President,  I  desire  to  submit  a  few  considerations  to  the  Com- 
mittee, both  because  of  the  magnitude  of  the  question  involved  and  the  deep  personal 
Interest  which  I  have  in  it.  Recognizing  the  fact  that  whatever  position  I  have  in  life 
I  owe  to  the  legal  profession,  my  affection  and  my  esteem  must  naturally  go  out  very 
warmly  to  it,  and  I  am  entitled  to  the  presumption  that  I  would  hardly  intentionally  do 
anything  that  would  tend  to  injure  that  profession,  especially  in  its  administration  by 
the  judiciary. 

And  yet.  Mr.  Chairman,  however  much  hesitancy  I  may  feel  in  asking  that  this  State 
shall  change  its  present  system  of  electing  a  part  of  its  judiciary,  I  feel,  after  due  con- 
sideration given  to  it,  that  I  must  add  my  views  to  those  of  the  gentleman  from  Dan- 
ville (Mr.  Vvlthers)  in  asking  that  the  highest  judicial  tribunal  of  this  State  shall  be 
elected  by  the  people. 

I  desire,  Mr.  Chairman,  that  we  should  consider  first  the  exact  question  that  is 
before  us.  I  wish  to  call  your  attention  to  the  fact  that  we  do  not  ask  that  the  entire 
judicial  system  shall  be  elected  by  the  people,  but  that  we  ask  that  the  Supreme  Court 
shall  be  elected  in  that  manner.  I  ask  you  to  bear  that  in  mind,  because  frequent  allu- 
sion has  been  made  here  to  the  different  character  of  the  electorate  that  now  exists  in 
the  State  of  Virginia  from  that  which  existed  from  ISoO  to  1860,  when  the  judiciary  was 
elected  by  the  people.  I  call  your  attention  to  that  fact,  because,  whatever  may  be  the 
peculiar  circumstances  of  some  sections  of  this  State,  by  reason  of  the  negro  majority, 
that  question  cannot  be  fairly  considered  in  connection  with  the  proposition  that  is  now 
before  you. 

You  are  asked  only  to  elect  the  Supreme  Court  by  the  people.  You  are  asked  to 
elect  that  court  as  to  which  the  voice  of  the  whole  people  of  Virginia  will  be  heard,  and 
that  A'oice  is  sufficiently  white  to  protect  tis  from  any  evil  that  might  come  from  the 
negro  vote. 

Now,  when  you  come  to  make  up  your  minds,  if  3'ou  propose  to  look  at  this  matter 
through  fears,  which  have  been  portrayed  here  by  gentlemen  who  desire  to  prevent 
such  a  &ystem  of  election,  it  is  useless  to  say  one  word  to  you,  but  if  you  propose  to 
make  up  your  minds  fairly,  according  to  the  reasons  which  may  be  presented,  we  ask 
you  to  discard  the  objection  that  has  been  pressed  upon  yoti — the  danger  from  the  elect- 
orate: You  know  that  that  danger  does  not  exist  as  to  the  Stipreme  Court  of  this  State. 

You  know  that  there  is  no  more  dangei'  of  a  Supreme  Court  judge  being  elec^ied  by 
the  negroes  of  this  State  than  there  is  of  the  Governor  being  so  elected:  and  v.^e  know 
that  the  election  of  that  officer  has  passed  beyond  such  fear.  Therefore,  I  ask  you  to 
lay  that  matter  aside,  and  determine,  upon  its  merits,  the  question  whether  the  Court 
of  Appeals,  the  highest  tribunal  in  the  State,  should  be  elected  in  this  manner. 

In  considering  this  question,  is  it  not  proper  that  we  should  first  consider  the  char- 
acter of  the  body  we  ask  you  to  have  so  elected.  Is  it  not  proper  that  you  should  con- 
sider the  system  of  government  that  you  propose  to  put  in  your  Constitution?  I?  r  n:'t 
proper  that  you  should  see  the  divisions  of  government  that  you  there  make?  Is  it  not 
proper  that  you  should  consider  that  you  make  three  grand  divisions  of  government — 
judicial,  executive,  and  legislative?  Is  it  not  proper  that  you  should  consider  that  you 
declare  that  they  shall  be  co-ordinate  and  equal?  Is  it  not  proper  that  when  you  so 
declare,  you  should  consider  the  fact  that  the  people  have  the  right  to  elect  all  of  their 
chief  rulers?  Have  the  people  any  more  right  to  elect  the  executive  head  or  the  legis- 
lative head  than  they  have  to  elect  the  judicial  head?  V^e  are  asking  you,  not  to  elect 
some  subordinate  officer,  but  to  give  the  people  a  chance  to  elect  the  head  of  one  of  the- 
three  great  departments  of  this  State,  a  department  that  is  co-ordinate  and  equal  with 
any  other 

Is  it  not  true  that  the  head  of  this  department  is  as  important  to  the  people  as  th& 
88— Const.  Debs. 
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head  of  any  other  department?  Do  you  not  recognize  the  fact  that  the  executive  head 
is  greatly  below  the  judicial  head  in  comparative  importance?  Do  you  not  know 
that  the  duties  and  powers  and  responsibilities  of  the  executive  head  are  far  less  than 
those  of  the  judicial  head? 

Tell  me  why  you  let  the  people  elect  the  executive  head  and  refuse  them  the  right 
to  elect  the  judicial  head?  I  use  that  expression  because  I  want  to  keep  your  minds 
clearly  to  the  point  that  we  are  asking  you  to  elect  the  head  of  one  of  the  three  great 
departments  of  government — a  department  which  is  supposed  to  be  co-ordinate  and  equal 
with  the  other  two. 

Why  do  you  allow  the  executive  head  and  the  legislative  head  to  oe  elected  by  the 
people,  an  refuse  them  the  power  to  elect  the  judicial  head?  Is  it  not  true  that  the 
people  have  for  years  been  misled  and  deceived  by  the  idea  that  when  they  elect  a  gov- 
ernor they  are  electing  the  great  chief  of  the  Commonwealth?  Is  there  any  greater 
eiror  than  that?  Do  we  not  all  know  that  his  powers  and  his  duties  are  far  less  than 
those  of  the  judicial  head?  And  yet  the  people  are  led  to  believe  that  they  are  electing 
the  principal  officer  of  the  government  when  they  elect  the  Governor  of  the  State.  Yet 
there  is  not  a  lawyer  within  the  hearing  of  my  voice,  or  any  man  at  all  acquainted 
with  matters  of  that  character,  who  doesi  not  inimediateh'  recognize  that  the  importance 
to  the  people  of  the  judiciary  is  far  in  excess  of  that  of  the  executive,  and  that  the 
people  are  merely  deceiving  themselves  when  they  think  that  when  they  elect  a 
governor  they  are  electing  the  head  officer  of  the  government. 

Mr.  Chairman  and  gentlemen  of  the  Committee,  if  we  allow  the  people  to  elect  the 
legislative  department,  which  is  the  only  one  that  can  be  compared  with  the  judicial  de- 
partment in  importance,  why  should  we  not  also  allow  them  to  elect  the  head  of  the 
judicial  department? 

I  know  what  has  been  said,  and  what  will  be  said  again — that  the  duties  of  the 
judiciary  are  such  as  to  require  expert  knowledge.  My  friend  fromi  Manchester  (Mr. 
Ingram),  in  his  speech  a  few  minutes  ago,  alluded  to  the  fact  that  I  had  spoken  against 
electing  the  Superintendent  of  Public  Instruction.  Mr.  Chairman,  in  the  early  stages 
of  this  Convention  I  declined  to  be  what  is  regarded  as  consistent.  I  want  now  to  say  that 
any  man  who  undertakes  to  recognize  a  mere  government  theory,  as  a  moral  principle, 
does  not  draw  proper  distinctions.  A  man  should  be  consistent  as  to  a  moral  principle,  but 
as  to  a  theory  of  government  he  has  the  absolute  right  to  change  his  views  according  to 
the  circumstances  surrounding  the  question.  For  so  varied,  so  complicated  are  the  con- 
ditions of  life  and  the  changes  of  circumstances  that  a  man  would  be  inconsistent,  if  he 
were  consistent,  and  would  fail  to  recognize  variations  that  would  justify  him  in  the 
change  of  a  line  of  conduct. 

As  to  the  Superintendent  of  Public  Instruction,  I  voted  against  allowing  him  to  be 
elected  by  the  people  for  the  reason,  in  the  first  place,  that  he  is  not  the  head  of  a  great 
department  of  the  government.  In  the*  second  place,  I  recognize  the  fact  that  his  duties 
do  require  expert  knowledge.  But  I  recognized  and  I  stated,  over  and  above  that  con- 
sideration, that  there  is  no  class  of  people  which  is  less  brought  in  contact  with  the 
people  of  the  State  than  its  teachers,  its  educators.  There  are  no  people  who  are 
farther  from  the  public  eye;  there  are  no  people  of  whom  the  public  has  less  chance  to 
judge  than  the  teachers  or  educators  of  the  State.  Therefore,  I  did  not  think  the  public 
would  have  a  fair  opportunity  to  make  up  its  mind  as  to  the  qualifications  of  the  Super- 
intendent of  Public  Instruction. 

But,  Mr.  Chairman,  how  dilferent  it  is  as  to  the  judiciary.  Tell  me  what  class  of 
people  stand  more  in  the  public  eye  than  the  lawyers  of  the  State.  Tell  me  of  what 
class  of  people  the  voters  have  a  better  chance  to  judge  than  the  lawyers  of  the  State. 
Do  you  know  that  the  duties  of  their  lives  call  them  into  public  places,  and  that  they 
are  always  under  public  otservation  and  scrutiny  and  judgment?  So  tnat  is  the  distinc- 
tion which  I  draw,  whether  other  gentlemen  will  draw  it  or  not— that  to  my  mind  the 
people  have  a  better  opportunity  to  form  a  judgment  as  to  the  capacity  of  the  judiciary 
than  as  to  the  capacity  of  the  Superintendent  of  Public  Instruction. 

I  draw  the  distinction  myself;  I  do  not  hesitate  to  say  that  when  I  am  participating 
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in  tlie  formation  of  a  system  of  government,  and  separating  it  into  three  departments, 
so  far  as  my  vote  can  go,  the  heads  of  those  departments  shall  be  elected  by  the  people. 

If  the  proposition  that  I  have  made  be  true,  there  is  no  class  of  people  who  would 
stand  more  in  the  public  eye  than  those  people  who  would  be  candidates  for  the  posit- 
ions, upon  the  Supreme  Court.  I  cannot  conceive  how  the  people  can  have  a  better 
opportunity  of  judging  of  the  matter  of  qualification  than  they  would  have  as  to  the 
judiciary.  Therefore,  Mr.  Chairman  and  gentlemen  of  the  Committee,  I  submit  that  that 
part  of  the  argument  upon  the  other  side  should  fail. 

Now,  let  us  see  what  is  the  other  argument.  My  friend  from  Hanover  (Mr,  Carter), 
in  his  statement  on  yesterday,  painted  a  most  unpleasant  picture  of  the  judiciary  of  the 
State  going  around  with  pockets  full  of  candy,  and  ticlvling  the  voters  by  bestowing  upon 
them  little  bits  of  refreshments  of  that  kind. 

Mr.  Chairman,  the  humor  of  the  gentleman  must  have  gotten  the  better  of  his 
judgment.  I  feel  confident  that  the  gentleman  himself  did  not  come  here  riding  upon  a 
stick  of  candy  (laughter),  but  that  he  was  entitled  to  the  suffrage  of  the  voters  of  his 
county  because  of  his  worth  and  character  and  intelligence.  And  I  hope  and  believe 
that  the  same  judgment  that  was  passed  upon  him  will  be  passed  upon  the  judiciary  of 
this  State.  I  submit  to  the  members  of  this  Convention,  who  have  been  elected  by  the 
people,  that  it  does  seem  a  curious  idea,  that  they  could  elect  us  to  make  the  organic  law 
of  the  State,  and  yet  we  cannot  trust  them  to  elect  the  men  who  shall  construe  that  law. 

Mr.  Chairman,  there  is  another  argument  that  to  my  mind  is  most  unfair  and  falla- 
cious. It  is  that  the  judges  should  be  removed  from  the  people.  I  do  not  know  of  any- 
thing which  seems  to  me  more  unfortunate  than  that  the  judges  should  be  removed  from 
the  people.  Let  us  see  what  are  the  lines  of  their  lives.  The  head  of  the  Executive  De- 
partment, after  his  election,  comes  in  more  or  less  constant  contact  with  all  the  people. 
The  membersi  of  the  Legislative  Department  come  in  constant  contact  with  the 
people.  What  is  the  life  of  a  judge?  How  many  people  does  he  see?  How  many  are 
his  associates?  How  much  does  he  know  of  people.  How  much  can  he  feel  for  them? 
How  can  he  know  their  wants  and  their  sufferings?  You  know  that  the  very  nature  of 
his  life  prevents  him  from  coming  in  contact  with  the  people,  and  yet  you  propose  to  say 
to  him,  "While  that  is  your  life,  while  I  propose  to  put  you  where  you  cannot  feel  the 
needs  and  the  wants  of  the  people.  I  also  propose  to  so  situate  yon  that  you  may  not  even 
start  with  the  idea  that  you  owe  anything  to  them." 

You  may  call  that  independence,  but  I  submit  to  you  that  it  is  a  most  arbitrary 
and  a  most  unjust  proceeding,  if  this  is  a  Democratic  government.  I  know  it  may  be 
said  to  be  demagogery;  but,  for  myself,  I  have  never  shrunk  from  the  expression  of  my 
convictions  on  any  question  from  any  fear  of  that  kind.  I  know  that  it  may  be  said 
to  be  demagogery  to  say  that  a  judge  ought  to  be  in  touch  with  the  people;  that  it 
means  that  he  is  going  to  do  wrong;  that  he  is  going  to  give  way  to  all  the  vagaries  ot 
the  people.  Is  that  true?  Is  not  that  mere  fancy?  Is  not  that  an  argument  that  is  at- 
tempted to  be  used  against  having  you  do  justice  to  the  people  by  allowing  them  to  elect 
their  judges.  Is  the  character  of  the  judges  in  the  thirty-odd  States  of  the  Union  where 
they  are  elected  by  the  people  so  besmirched  as  you  try  to  have  us  believe  that  of  the 
judges  of  the  State  of  Virginia  would  be?  Is  it  true  that  they  could  come  up  to  the 
standard  of  the  judges  of  other  States;  is  it  true  that  the  electorate  of  this  State  is  not 
as  honest  as  that  of  other  States;  that  the  judiciary  of  Virginia,  if  elected  by  the  people, 
will  not  be  as  independent  as  that  of  other  States?  Why  do  you  hesitate  to  trust  the 
people  of  this  State  as  the  people  of  other  States  have  been  trusted?  Tell  me  where 
you  can  find  any  higher  State  judiciary  than  in  many  of  the  States  of  this  Union  where 
the  judges  are  elected  by  the  people?  You  pass  over  the  fact  that  in  thirty  odd  States 
in  this  Union  the  judges  are  elected  by  the  people,  and  you  talk  of  the  great  danger  that 
j  will  result  from  such  a  system,  when  you  know  that  the  reports  of  the  Supreme  Courts 
;  of  the  great  States  in  -which  the  judges  are  elected  by  the  people  stand  fully  asi  high  as 
those  of  the  Supreme  Court  of  the  State  of  Virginia. 

I  say  that  no  gentleman  has  a  right  to  think  the  judiciary  of  his  State  cannot  stand 
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as  high  as  that  of  the  other  States,  when  it  is  elected  in  the  same  way  with  the  judiciary 
of  other  States,  unless  he  has  a  distrust  of  and  contempt  for  the  people  who  sent  him  here. 

Mr.  Chairman,  do  you  remove  the  judges  from  the  people  by  this  system?  Do  you 
not  remove  them  from  the  great  mass  of  the  people  and  surround  them  by  cliques  and 
classes?  Is  it  not  true  that  when  you  elect  a  judge,  he  fails  to  come  in  contact  with  the 
great  mass  of  the  people,  but  only  with  his  own  friends?  Is  it  not  true  that  he  comes 
mainly  in  contact  with  men  of  means  and  men  of  wealth  and  men  of  position  in  the  com- 
munity, but  rarely  with  the  humbler  poor?  So,  instead  of  removing  him  from  all  the 
people,  you  simply  surround  him  with  cliques  and  with  classes.  Tell  me  with  whom 
the  judiciary  of  your  State  associate.  Tell  me  whose  houses  they  frequent  when  an  en- 
tertainment is  given  in  this  city.  Are  they  the  houses  of  the  rich  or  the  houses  of  the 
poor?  I  am  not  objecting  to  their  association;  but  I  submit  that  when  you  say  yc^u 
separate  them  from  the  people,  you  are  saying  what  is  incorrect.  You  simply  separate 
them  from  the  masses  of  the  people,  and  make  them  associate  with  cliques  and  classies. 

What  is  the  effect  of  that  association?  What  is  the  effect,  not  upon  any  particular 
individual,  not  upon  any  particular  judge,  but  upon  your  nature  and  upon  my  nature,  if 
we  only  associate  with  one  class  of  people?  I  may  be  as  honest  as  the  day  is  long,  I 
may  strive  as  hard  as  any  man  to  do  what  is  right,  but  just  as  certainly  as  I  am  stand- 
ing here,  my  mind  is  going  to  be  affected  l]y  the  people  with  whom  I  associate,  and  into 
my  mind  are  going  to  drift  the  feelings  and  ideas  of  the  class  of  people  with  whom  I 
go.  Whether  they  be  rich  or  poor,  I  am  going  to  be  affected  by  those  people  by  whom 
I  am  surrounded  and  with  those  whose  ideas  I  have  daily  come  in  contact. 

Why,  Mr.  Chairman,  how  long  ago  was  it  that  the  highest  tribunal  of  this  Union 
was  charged  almost  with  bribery  because  it  decided  the  income  tax  case  against  wh& 
was  believed  by  a  large  number  of  us  to  be  the  law  of  the  land.  For  myself,  I  nevpi 
thought  the  suspicion  to  be  just;  I  never  thought  it  was  necessary  to  think  anything  o 
the  kind.  I  simply  recognized  the  fact  that  those  men  in  Washington  had  associated  only 
with  those  people  whose  ideas  were  opposed  to  that  particular  law,  and  that  just  as  in- 
evitably as  the  associations  existed,  their  minds  had  been  affected  by  the  ideas  that  had 
been  held  and  discussed  by  the  class  of  people  by  whom  they  were  surrounded. 

It  is  idle  for  a  man  to  think  that  he  can  put  himself  upon  a  pedestal,  and  be  unin- 
tiuenced  by  those  with  whom  he  associates.  Therefore,  it  is  that  1  say  that  when  you 
elect  a  judge,  you  are  not  separating  him  from  all  the  people,  but  you  are  necessarily 
separating  him  from  the  great  mass  of  the  people,  and  he  remains  surrounded  by  thepr 
classes  in  the  lines  of  life  in  which  he  walks. 

Mr.  Chairman,  there  is  another  line  of  argument  that  has  been  used  here  that  seems  j 
to  me  to  be  unfair.    It  is  the  argument  that  there  is  so  much  danger  in  trusting 
people.   Why  do  we  not  look  after  the  danger  that  has  existed  and  does  exist  in  trnstin. 
others?    Show  us  the  merit  of  the  present  system,  instead  of  undertaking  to  pick  flaw;- 
in  the  proposed  one.   Why,  not  long  ago  the  President  appointed  to  the  Supreme  Bench  o' 
the  United  States  a  man  whom  his  brethren  upon  the  bench  urged  should  not  be  ap-  j 
pointed.    Not  long  ago  the  President  of  the  United  States  appointed  a  judge  in  New 
York  whom  the  members  of  the  bar  denounced,  and  urged  should  not  be  appointed,  iji'' 
the  people  ever  do  anything  worse  than  that?    Pray  tell  me,  what  of  the  appointments 
that  have  been  made  all  through  the  South  in  the  last  few  years?    Do  they  meet  with  |l 
your  approbation?    And  yet  who  did  you  trust.    Not  the  people;  but  trusted  the  highest 
executive  officer  of  the  national  government— the  President  of  the  United  States.  Surely 
you  could  trust  him  as  well  as  you  could  the  Senate  of  the  United  States.    And  yet  he 
has  fallen  into  error;  he  has  given  you  this  class  of  judiciary  that  has  been  denounced 
by  some  of  the  judiciary  themselves.    Can  the  people  do  anything  worse  than  that? 
Then  why  should  you  take  away  from  them  their  rights,  when  they  cannot  hurt  you  any 
more  than  you  are  hurt  by  the  system  you  approve  of. 

Another  thing,  Mr.  Chairman.  It  is  always  unfortunate  to  undertake  to  speak  of  j 
classes  and  wealth  and  poverty,  but  is  it  not  the  duty  of  a  man  to  recognize  the  fact  that  j 
in  the  last  ten  or  fifteen  or  twenty  years  there  have  come  up  the  most  dangerous  clashes  j 
between  capital  and  labor?    Tell  me  whether  the  future  looks  brighter  than  the  past.  « 
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Tell  me  ^-tLeilier  you  cannoi:  aiinosi  see.  in  The  future,  great  danger  of  gi'eater  trouble. 
Upon  wliicli  side  shall  ilie  judges  be?  Shall  they  stand  absolutely  free  of  all  sympathy? 
Let  them  be  so;  but  you  cannot  have  them  so,  it  you  are  lo  deprive  me  people  of  all  con- 
nection "With  them,  and  then  let  their  lives  be  along  those  lines  that  capital  alone  follows. 

I  say  if  you  know,  if  you  feel  confident,  if  your  past  teaches  you  that  such  is  going 
to  be  the  future,  is  it  not  your  duty  to  prevent  it  as  far  as  you  can  by  letting  the  judges 
know  that  while  we  do  not  expect  of  them  anything  unjust  or  unfair,  you  want  them  to 
feel  that  there  is  some  connection  between  them  and  the  people?  It  does  not  affect  their 
independence,  but  this  freedom  from  any  responsibility  at  all  to  the  people,  when  you 
let  them  associate  entirely  with  one  class  of  men  in  the  community,  does  endanger  their 
fairness. 

Is  there  a  lawyer  within  the  hearing  of  my  voice  who  will  not  say  that  there  have 
been  injunctions  granted  within  the  last  ten  or  fifteen  years  that  have  shocked  his  sense 
cf  justice?  Is  there  a  lawyer  within  the  hearing  of  my  voice  who  will  deny  that  there 
nothing  more  unfortunate  in  the  jtidicial  system  of  the  national  government  than  the 
:act  that  the  judges  are  so  far  removed  from  the  people?  Is  there  any  touch  that  exists 
between  the  national  judiciary  and  the  people  of  this  country?  and  now  you  proi30se  to 
"  on  the  same  plane  your  -State  judiciary.  I  am  not  speaking  of  all  of  it,  but  I  am 
.-peaking  of  the  head  of  the  State  judiciary.  You  propose  to  put  the  judiciary  system  of 
your  State  in  the  same  sliuatlon.  that  ihey  may  feel  what?  Thai  they  are  free  of  the 
people. 

You  cannot  free  them  from  the  surrounding  circumstances.  It  makes  no  difference 
y  whom  they  are  elected.    You  are  simply  freeing  them  from  what  you  deem  one  evil 

: -id  putting  them  in  the  situation  of  feeling  the  influences  and  e:ffects  of  classes  and 
.igues,  instead  of  having  them  recognize  the  fact  that  they  owe  their  office  to  the  people, 

.  i^d  that  they  should  feel  and  look  into  and  examine  the  needs  and  the  wants  of  the 

::  -^ople. 

Does  any  man  believe  that  some  of  those  outrageous  injunctions  would  have  been 
^ranted  under  any  other  system?  I  recognize  the  fact  that  many  of  them  were  proper, 
:or  I  am  no  man  to  advocate  the  destruction  of  property  or  the  violation  of  law,  I 
:  ecognize  the  necessity  of  the  extent  of  some  of  those  injunctions,  but  I  think  there  is  not 
man  without  the  hearing  of  my  voice  who  will  not  admit  the  fact,  that  these  judges 
-ere  so  absolutely  independent  of  the  people  allowed  them  to  go  farther  than  they  were 
-nTltled  to  go  or  ought  to  have  gone,  and  that  they  perpetrated  injustice. 

Mr.  Chairman,  in  closing  I  simply  want  lo  again  call  your  attention  to  this  fact: 
What  are  we  asking  you  to  do?  To  recognize  that  in  the  system  of  government  you 
have  established  there  are  three  equal  and  co-ordinate  branches,  and  to  urge  that  if  you 
recognize  that  fact,  and  that  the  power  comes  from  the  people — if  these  are  not  mere 
glittering  generalities,  but  earnest  principles  in  which  you  believe,  you  will  let  the 
eople  have  a  chance  to  elect,  the  head  of  one  of  the  most  important  departments,  the 
."udlcial  head.  (Applause.) 

Mr.  Harrison  proposed  the  following  amendment: 

The  judges  of  the  Supreme  Court  of  Appeals  shall  be  elected  by  the  people;  but  after 
:he  first  election  held  under  this  Constitution,  the  General  Assembly  may  prescribe,  by 
law.  some  other  method  of  electing  the  same  if  it  shall  deem  advisable. 

Mr.  Thom:  Mr.  Chairman  and  gentlemen  of  the  Convention,  I  believe  the  Question 
are  now  considering  is  vital  to  the  interests  of  Virginia.  The  whole  independence 
of  our  judiciary  is  at  stake.  I  have  to-day  heard  an  argument  made  on  this  floor  such 
as  I  had  never  expected  to  hear  on  the  soil  of  Virginia.  I  have  heard  an  appeal  made 
for  a  dependent  judiciary.  The  gentleman  who  has  just  taken  his  seat  has  made  it  a 
matter  of  criticism  of  our  present  system  of  electing  our  judges  that  the  judges  are  not 
dependent  upon  the  people.  I  had  never  supposed  I  would  hear  from  any  source  in  this 
State  a  question  that  the  true  principle  of  government,  the  foundation  rock  of  the  safety 
■>f  our  liberties,  is  that  our  judiciary  must  be  independent  of  everybody  and  dependent 
upon  Dcbody, 
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If  it  be  the  sentiment  of  the  Convention  that  we  must  establish  a  judiciary  depend- 
ent upon  the  people,  then  every  principle  which  has  found  favor  in  representative  gov- 
ernment,  every  principle  which  has  given  to  the  world  a  system  of  liberty,  must  be  for- 
ever abandoned. 

Mr.  Meredith:  I  did  not  say  "dependent."  You  said  "dependent."  You  so  charac- 
terized my  remarks. 

Mr.  Thom:  I  have  a  right  to  draw  inferences  from  the  principles  which  he  laid 
down,  and  I  have  a  right  to  make  an  argument  as  to  the  conclusions  to  which  those 
principles  would  reach.  I  am  not  putting  the  word  "dependent"  in  his  lips;  I  am  not 
pretending  to  this  Convention  that  he  has  used  that  literal  expression;  but  I  am  en- 
deavoring to  show  that  that  is  the  necessary  inference  from  what  he  has  said,  and  that 
the  result  of  the  system  which  he  proposes  will  inevitably  lead  to  that  end. 

I  heard  him  use  this  illustration.  He  said  gentlemen  could  all  rememiber  how  a  few 
years  ago,  when  the  Supreme  Court  of  the  United  States  decided  the  income  tax  case, 
there  were  charges  of  bribery  made  against  that  tribunal;  that  he  did  not  share  in  the 
belief  that  there  had  been  any  bribery;  but  he  contended  that  the  tribunal  had  made 
that  decision  because  the  judges  were  not  elected  by  the  people,  but  were  in  touch  with 
other  influences.  In  other  words,  that  if  the  judges  had  been  the  offspring  of  popular 
vote,  if  they  had  been  elected,  then  that  decision  would  not  have  been  made.  Let  me 
ask  the  gentlemen,  suppose  that  decision  is  right?  Then  he  would  say  it  ought  not  to 
have  been  made,  because  it  is  contrary  to  the  interests  and  the  purposes  and  the  views 
of  the  people. 

Mr.  Meredith:  Surely  the  gentleman  is  not  justified  by  anything  I  have  said  in  mak- 
ing that  remark.  No  moment  in  my  life  would  justify  the  gentleman  in  thinking  that  I 
would  entertain  any  thought  like  that. 

I  have  never  contended,  nor  have  I  ever  said  anything  that  would  justify  the  state- 
ment, that  any  judge  would  make  any  decision  because  he  was  elected  by  any  class  of 
people.  I  have  simply  said  that  where  you  separate  the  judges  from  the  people  and  put 
them  only  with  one  class,  they  are  going  to  be  affected  by  that  class,  and  instead  of  that, 
they  ought  to  be  in  touch  with  the  people,  so  that  they  can  feel  the  wants  of  all.  If 
there  is  any  dependence  in  that,  1  pray  for  the  dependence.  (Applause.) 

Mr.  Thom:  And  that  is  what  I  thought  the  gentleni'an  Avas  praying  for,  and  what 
I  understood  that  his  argument  meant.  I  am  not  attempting  to  repeat  the  words  of  my 
friend.  I  am  sure  he  believes  I  would  not  put  him  in  any  improper  position,  but  what  I 
am  attempting  to  do  is  to  show  that  the  views  which  he  presents  would  inevitably  result 
in  a  dependent  judiciary. 

Take  the  illustration  v/hich  my  friend  made  from  the  Supreme  Court  of  tli 
States.  He  said  there  was  a  decision  on  the  income  tax  question,  made  by  the  ^ 
Court,  and  that  there  were  charges  of  bribery  against  that  court ;  that  he  does  not  enter- 
tain for  a  moment  the  idea  that  those  charges  are  well-founded.  "What  does  that  illus- 
tration mean?  What  useful  purpose  has  it  in  an  argument,  unless  it  means  an  indict- 
ment of  the  methods  of  appointing  those  judges,  and  that  if  they  had  been  elected  by 
the  people,  they  would  not  have  so  decided  that  case?  If  they  would  not  so  have  de- 
cided that  case  if  they  had  been  elected,  then  the  decision  would  have  been  determined 
by  the  method  of  their  election;  and  if  that  does  not  mean  dependence  upon  the  people 
who  elect  them,  then  in  frankness,  gentlemen,  tell  me  what  it  does  mean.  Was  it  or  was 
it  not  a  plea  against  the  Supreme  Court  of  the  United  States  because  of  the  method  of 
its  appointment? 

If  that  illustration  meant  anything  it  meant  an  indictment  of  the  method  of  appom'- 
ment,  and  that  the  decision  would  have  been  different  if  there  had  been  a  different  man- 
ner of  appointment.  If  that  does  not  mean  to  make  the  decision  dependent  upon  the 
method  of  appointment,  I  should  like  to  know,  in  the  name  of  reason,  what  it  does  mean. 
And  so  I  think  I  am  justified  in  saying  that  my  friend's  principles  would  tend  to  make 
the  judiciary  dependent  upon  their  election  by  the  people  and  to  make  their  opinions 
reflect  the  influence  of  their  election  by  the  people. 

The  gentleman  said  "take  the  legislative  department;  why  should  the  people  elect 
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tlie  legislatiye  department,,  and  not  elect  the  judges  who  constitute  a  co-ordinate  depart- 
ment of  government. The  yevy  underlying  principle  that  necessitates  the  election  of 
the  legislative  department  by  the  people  is  that  the  Legislature  shall  reflect  the  vieT\-6 
and  wishes  of  the  people.  The  very  idea  is  to  make  the  Legislature  dependent  upon  the 
people  who  elect  them.  It  is  to  make  their  official  action  respond  to  the  wishes  of  the 
people;  while  the  whole  theory  of  a  Judicial  system  is  that  the  men  upon  the  bench 
shall  respond  to  nothing  except  truth  and  justice;  that  they  shall  simply  declare  ihe  law 
as  it  is,  and  that  they  shall  make  no  law.  If  there  is  any  genius  who  can  point  out  a 
similarity  between  those  two  cases — a  case.,  on  the  one  hand,  where  it  is  intended  that 
the  popular  sentiment  shall  be  reflected,  and  the  case,  on  the  other  hand,  where  the 
power  of  Almighty  God  could  be  extended  to  no  greater  purpose  than  to  keep  the  voice 
of  the  people  or  anybody  else's  voice  from  being  reflected  in  official  action — I  should  like 
to  know  what  it  is. 

As  I  understand  the  function  of  a  judge,  it  is  lo  reflect  nobody's  views,  nobody's 
wishes,  nobody's  theories  in  his  decisions.  The  fundamental  principle  upon  which  our 
judicial  system  is  founded  is  that  there  shall  be  absolute  independence  of  ever\'  con- 
sideration except  to  find  out  what  is  the  truth  and  to  declare  it. 

Gentlemen  talk  about  the  judiciary  not  being  in  touch  with  the  people.  If  that  be 
so,  I  thank  God  for  it.  because  our  liberties  would  be  gone  the  very  moment  that  our 
judges  began  to  reflect  anybody's  views  or  anybody's  sentiments.  Illustrations  of  this 
must  have  occurred  in  everybody's  experience. 

I  stand  now  in  the  preseuce  of  a  man  upon  this  floor  with  whom  this  has  occurred 
in  his  official  experience  and  in  my  professional  life.  One  morning  I  received  a  note 
from  a  plain  sewing  girl  in  the  city  of  Norfolk,  asking  me  to  call  at  her  home.  T\Tien  I 
went  to  her  house,  she  came  inio  a  neat,  but  poorly  furnished  parlor,  with  a  sewing 
apron  upon  her  and  a  thimble  on  her  finger  and  holding  a  lot  of  papers.  She  said:  "I 
understand  my  sister  and  I  are  entitled  to  a  large  tract  of  land  in  this  city."  I  took  the 
case  for  those  two  poor  seving  girls,  and  the  litigation  lasted  through  every  court  in  this 
State,  for  seven  years. 

While  the  matter  was  pending  before  the  judge  of  the  lower  court  notice  was  given 
to  him,  not  in  a  way  of  which  he  could  take  cognizance,  but  still  given  to  him,  that  if  he 
decided  that  case  in  favor  of  those  two  sewing  girls,  he  v»^ould  be  attacked  in  the  matter 
of  his  election  before  the  Legislature.  The  case  was  decided  in  favor  of  the  girls  and 
against  the  political  power  of  the  place.  It  was  brought  to  the  Court  of  Appeals,  and 
there  affirmed. 

But  suppose  that  political  power  had  been  in  a  position  to  exert  itself  upon  the  elec- 
tion of  this  judge  to  the  bench.  Suppose  that  in  the  same  year  his  term  of  office  had 
expired  and  there  had  come  before  those  people  ihe  question  of  his  election  to  the  bench. 
What  would  have  been  the  problem  before  him?  Here  was  a  man  controlling  ihe  whole 
political  power  of  one  of  the  wards  of  the  city  of  Norfolk. 

Mr.  James  W.  Gordon:  May  I  suggest  to  the  gentleman  that  he  staie  how  many 
defendants  were  involved  in  that  case? 

Mr.  Thorn:  Several  hundred.  Here  was  a  man  confronted  with  the  political  power 
of  one  of  the  wards  of  the  city  of  Norfolk.  Here,  on  the  one  hand,  were  two  defenceless 
sewing  girls,  making  their  living  by  their  needles.  Here  on  the  other  were  arrayed  the 
population  and  the  power  of  one  of  the  gi^eat  sub-divisions  of  the  city.  "V^Tiat  would  have 
teen  the  choice  before  that  judge — either  injustice  to  those  two  weak,  defenceless  girls, 
or  the  taking  of  the  bread  and  meat  from  his  own  wife  and  little  ones.  Would  he  have 
been  in  a  position  of  that  independence  which  we  have  a  right  to  expect  of  our  judges? 

If  on  the  one  hand  he  had  decided  in  favor  of  the  girls,  he  would  have  been  con- 
fronted with  the  ruin  of  his  own  career,  and  with  the  destruction  of  the  livelihood  of 
his  family.  If,  on  the  other,  he  had  decided  it  against  them,  he  would  have  been  wrong, 
not  only  in  his  own  opinion,  but  in  the  opinion  of  the  Court  of  Appeals  of  this  State. 

Is  that  a  proper  influence  for  men  to  have  over  their  judges?  Is  it  in  the  interest 
of  the  great  public  that  that  should  be  done?    If  that  be  so,  then  the  influence  that  will 
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decide  cases  in  the  State  of  Virginia  will  be  the  influence  of  the  people  and  the  power  of 
popularity. 

Where  does  a  weak  person  stand  in  such  a  controversy?  Where  do  the  unpopular 
persons  stand  in  such  a  controversy?  What  is  the  safety  for  the  minority  of  the  people 
with  a  judiciary  dependent  upon  the  majority  of  the  people? 

But  my  friend  Vv'ould  say  that  that  was  a  local  judge;  that  is  an  office  where  the 
gentleman  from  Richmond  city  is  not  in  favor  of  electing  the  occupant  by  the  people. 
Yv^hy?  Because  then  it  must  be  admitted  that  the  judge  becomes  dependent  on  the  people 
who  elect  him. 

Mr.  Meredith:  Let  me  correct  you  there,  as  you  misstate  my  position.  I  would  not 
hesitate  in  the  slightest  to  let  every  judge  in  the  State  of  Virginia  be  elected  by  the 
people,  except  for  the  condition  of  the  electorate  of  the  State.  I  believe  it  to  be  a  true 
principle,  and  I  am  not  willing  to  follow  out  the  principle  simply  because  of  the  sur- 
rounding circumstances. 

Mr.  Thorn:    Then  my  friend's  principles  are  worse  than  I  thought  they  were. 

Mr.  Meredith:  They  would  be,  certainly,  if  you  think  it  is  possible  that  in  the  city 
of  Norfolk  a  judge  who  would  decide  in  favor  of  a  working  girl  and  against  a  boss  would 
be  turned  down  by  the  good  people  of  Norfolk. 

Mr.  Thorn:  Yes,  sir;  and  there  is  no  more  possibility  in  that  direction  in  the  city 
of  Norfolk  than  there  is  in  the  city  of  Richmond. 

Mr.  Meredith:    I  say  it  could  not  happen  here. 

Mr.  Thorn:  1  say  that  that  is  human  nature  and  has  been  found  to  be  truth  in  the 
history  of  the  world.  The  man  who  anywhere  offends  a  popular  sentiment  and  the  next 
day  has  to  appeal  to  that  popular  sentiment,  is  in  no  position  of  independence;  and  it  is 
as  true  in  Richmond  as  it  is  in  Norfolk  or  any  other  part  of  the  earth. 

I  say,  further,  that  there  is  no  weak  person,  no  unprotected  person,  no  unpopulai 
person  upon  the  face  of  this  earth  who  can  be  safe  in  the  courts  if  for  a  minute  we  allow 
the  judge  to  depend  upon  his  own  popularity  with  the  masses. 

But,  as  I  was  saying,  my  friend  would  say  that  he  does  not  apply  this  principle  to 
the  districts,  but  applies  it  to  the  Court  of  Appeals.  Let  us  observe  how  that  will  work. 
Suppose  that  eminent  tribunal  were  to  deliver,  in  March  of  any  year,  an  opinion  upon  a 
question  which  had  aroused  popular  interest,  on  which  there  was  a  most  pronounced 
popular  feeling,  and  had  decided  it  right;  because  we  must  all  admit  that  waves  some- 
times sweep  over  the  people  that  are  waves  of  caprice  and  not  sound  and  substantia). 
Suppose  in  siuch  a  condition  a  case  had  been  decided  right,  but  that  it  has  ruined  the 
popuhr  ity  of  the  court,  and  that  in  the  month  of  May  a  convention  was  called  for  the 
purpose  of  nominating  a  State  ticket,  including  judges  of  the  Court  of  Appeals.  You 
would  have  your  Governor  and  your  Attorney-General  and  your  other  heads  of  the  execu- 
tive department  to  be  elected  and  also  your  judiciary. 

Would  a  Democratic  or  a  Republican  convention  be  willing  to  load  up  its  ticket  with 
an  unpopular  court?  Would  it  be  willing  to  sacrifice  the  election  of  the  Governor  and  the 
whole  State  ticket  in  order  to  vindicate  the  justice  and  propriety  of  a  decision?  If  it 
would  not,  then  the  result  would  be  that  it  would  put  other  men  upon  its  ticket,  good 
men,  perhaps  equally  as  good  as  those  rejected.  But  what  would  be  the  effect  of  re- 
jecting those  men  who  had  decided  the  case  right,  but  had  decided  against  the  popular 
trend  of  opinion  and  thought?  It  would  be  to  assail  their  independence  of  decision.  It 
would  be  to  serve  notice  upon  the  next  court  that  was  elected  that  "you  must  keep  your 
ear  to  the  ground  to  listen  to  the  swell  of  popular  thought  and  popular  sentiment."  It 
would  be  to  serve  notice  upon  that  court  that  "j^ou  must  make  no  decision,  except  such 
a  decision  as  will  strengthen  the  ticket  on  which  you  aspire  to  a  place." 

Is  that,  then,  gentlemen,  a  dependent  or  an  independent  judiciary?  Is  that  a  way  of 
securing  a  Supreme  Bench  that  will  do  justice  to  the  weak  as  well  as  the  strong?  Is 
that  a  way  of  obtaining  a  Supreme  Court  which  will  decide  in  favor  of  what  is  unpopu- 
lar, if  it  is  right,  against  what  is  popular? 

But  you  invite  into  the  whole  judiciary  system,  as  you  do  in  the  locality,  the  ques- 
tion of  subjecting  the  rights  of  every  man  to  the  test  whether  or  not  the  judges  are 
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strong  enougiL  to  choose  between  tiieir  own  bread  and  tlie  rights  of  the  poor  and  depend- 
ent litigants  before  them.  You  serve  notice  upon  them  that  'Ton  must  be  an  element  of 
strength  to  a  Siaie  ticket;  and  here  you  have  determined  a  question  right,  upon  its 
merits,  but  against  popular  thought,  popular  wish  and  popular  sentiment." 

What  would  be  the  result,  I  say,  upon  a  court  which  was  assailed  by  a  choice 
tween  those  two  alternatives?   "Would  it  be  to  decide  the  case  right  and  forfeit  the  place 
upon  the  ticket,  the  judicial  ofice,  and  the  support  and  maintenance  of  his  family;  or 
would  it  be  to  squinT  at  a  wrong  decision  and  thus  set  his  sails  to  popular  'sentiment, 
10  win  popular  applause? 

If  there  is  one  place,  gentlemen,  where  we  want  to  te  safe,  it  is  in  the  courts  of  our 
country.  Although  we  sit  here  to-day  as  the  chosen  representatlTes  of  our  people,  there 
is  not  one  of  us  who  may  not  some  time  require  the  support  of  justice  and  right  against 
popular  sentiment.  Where  shall  we  find  it?  In  what  department  of  this  government 
can  we  look  for  it  unless  it  is  in  the  judiciary.  And  yet  with  a  howling  mob,  full  of 
distrust,  unjust  criticism  and  hatred  around  us,  where  can  we  find  the  judges  strong 
enough  to  stand  up  and  defend  the  weak  and  the  powerless,  unless  we  take  them  away 
from  the  dependence  incident  to  being  elected  by  the  howling  mob  that  surrounds  the 
weak  and  the  defenceless?  WTiat  would  be  the  attitude  of  the  judicial  mind,  when  the 
judge  sits  upon  the  bench  and  looks  at  the  poor  and  defenseless  prisoner  in  the  dock,  on 
the  one  side  and  the  wild  howl  of  discontent  and  disapproval  that  sweeps  over  the  people 
•n  the  outside,  and  after  determining  these  questions,  according  to  the  rights  of  the 
despised  and  defenseless  accused,  in  favor  of  justice  to  him,  but  against  the  howls  cf  the 
people  outside,  the  next  day  he  has  to  submit  his  chances  of  election  to  the  howliug  mob 
that  is  beyond  the  court's  doors? 

That,  gentlemen,  may  occur  to  any  of  us.  All  of  us  know  how  these  waves  of  cap- 
rice and  excitement  and  hatred  sweep  through  all  the  masses  of  the  people,  including  our- 
selves. We  know  how,  at  times,  no  man  is  safe,  and  that  people  stand  to-day  despised 
and  hated  who  to-morrow  are  applauded  and  carried  upon  the  shoulders  of  their  fellow- 
citizens. 

The  thing  for  us  to  establish  for  our  people  and  our  children  and  for  our  children's 
children  is  a  judiciary  strong  enough  and  independent  enough  and  incorruptible  enough 
to  be  our  support  in  times  of  need,  and  to  protect  us  in  the  hour  when  we  need  protec- 
tion. If  we  are  strong  and  mighty,  we  need  no  courts,  but  if  we  are  weak  and  defence- 
less, and  unjust  accusations  are  hurled  upon  us,  then  is  the  time  when  we  need  an  inde- 
pendent and  an  incorruptible  judiciary. 

But.  gentlemen,  we  are  pointed  to  the  cays  of  IS 50-51  to  show  that  such  a  condition 
of  affairs  as  I  have  been  describing  would  not  exist.  Those  were  the  halcyon  days  of 
Virginia's  history.  Those  were  the  days  when  we  had  an  electorate  that  was  pure  and 
undefiled.  As  was  said  by  the  gentleman  from  Manchester  TMr.  Ingi'am  >  in  his  speech 
this  afternoon,  instead  of  the  Anglo-Saxon  race  that  sprang  from  the  men  of  1550  and 
I  bol  being  the  electorate  with  which  we  have  to  deal  to-day.  we  have  not  only  them,  but 
their  former  slaves. 

If  we  get  rid  of  these  former  slaves  by  a  new  suffrage  article,  if  we  again  establish 
in  Virginia  an  Anglo-Saxon  suffrage,  pure  and  simple,  we  shall  still  have  all  the  canker 
that  is  upon  us  from  thirty  years  of  contact  with  this  dreadful  problem.  It  will  take  a 
generation  for  us  to  produce  an  electorate  equal  to  that  of  1550-51.  We  do  not  stand  on 
The  same  plejie  to-day  as  then.  We  are  to-day  surrounded  by  an  electorate  which  is 
itself  vicious,  with  the  cancer  that  has  eaten  into  us  from  our  touch  with  that  pioblem, 
from  the  necessity  that  grew  up  afresh  and  anew  from  its  very  fotindation.  And  yet  this 
the  priceless  jewel  of  our  civilization,  This  incorrupt  and  incorruptible  judiciary  of  ours, 
is  to  be  taken  from  us,  and  we  are  to  be  put  down  in  the  mud  and  mire  and  filth  of  the 
condition  which  has  grown  up  around  us  in  the  last  thirty  years  in  Virginia. 

Gentlemen,  let  me  appeal  to  you  to  save  this  one  vestige  of  our  protection,  this  one 
great  bulwark  of  our  rights.  Let  us  remember  what  we  have.  Let  us  look  at  the  his- 
tory of  The  bench  thaT  sirs  yonder,  and  tell  me  where,  in  the  history  of  old  Virginia, 
there  has  been  a  more  incorruptible  judiciary  than  we  have  had  there  in  the  last  thirty 
years? 
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And  when  I  look  at  the  circuit  judges  of  the  State,  with  whom  I  have  an  intimate 
professional  acquaintance,  and  see  that  they  are  men  who  can  be  trusted  with  all  the 
delicate  affairs  of  life,  who  would  adorn  the  Supreme  Bench  of  this  State,  and  realize 
that  they  are  the  offspring  of  a  system  which  is  here  attacked  and  sought  to  be  over- 
thrown, I  ask  you  to  lay  no  vandal  hand  upon  a  system  which  has  given  this  protection 
and  this  glory  to  our  State. 

I  do  not  believe  we  are  in  such  a  condition  that  we  need  any  protection  from  any- 
body. I  do  not  believe  there  are  any  litigants  in  Virginia  who  are  so  powerful  that  they 
can  get  an  advantage  in  our  courts.  As  for  myself,  during  an  experience  of  twenty 
years  at  the  bar,  I  have  never  seen  a  time  when  power  was  considered  by  one  of  our 
judges,  and,  thank  God,  I  have  never  seen  the  time  when  weakness  was  considered.  I 
have  never  seen  the  time  when  the  only  principal  which  actuated  our  judges  was  not  the 
justice  and  right  of  a  cause. 

There  is  one  thing  from,  which  the  Underwood  Constitutional  Convention  spared 
us.  It  spared  us  from  the  very  thing  that  is  to-day  sought  to  be  put  upon  us.  Suppose, 
in  1867,  they  had  provided  for  the  election  of  judges  by  the  people;  where  would  we 
have  been  to-day?  We  would  have  been  steeped  in  the  mire  of  corruption,  and  the  very 
life  principles  of  our  people  would  have  been  sacrificed.  And  if  it  would  have  been  so 
under  those  exaggerated  conditions,  then  it  will  be  so,  though  to  a  less  extent,  under  the 
better  conditions  that  surround  us  to-day. 

Let  us  test  this  principle  by  supposing  that  it  had  been  put  upon  us  in  1867.  Woukf 
we  have  been  safe?  Would  we  have  been  free?  Would  we  to-day  have  been  the  race  of 
men  that  we  are,  with  the  high  ideals  that  we  have,  if  we  had  been  subjected  to  the 
low  standard  of  judicial  morals  incident  to  such  a  condition?  And  if  the  standard  of 
judicial  morals  would  have  been  low,  what  would  have  been  the  reason?  Dependence 
upon  a  low,  vicious  order  of  electorate. 

If  that  is  true,  why  should  we  make  our  judiciary  dependent  upon  any  electorate?  I 
have  been  asked  this  afternoon  why  it  is  that  a  Democratic  caucus  of  the  General  As- 
sembly would  not  be  as  apt  to  consider  all  these  matters  of  popularity  as  a  Democratic 
convention.  Let  me  suggest  this  plain  answer  that  comes  to  me:  The  work  of  the 
Democratic  caucus  is  submitted  to  no  popular  vote.  The  work  of  the  Democratic  con- 
vention is  at  once  submitted  to  a  popular  vote.  The  test  of  the  excellence  of  the  work  of 
the  Democratic  convention  is  whether  or  not  it  is  popular.  The  test  of  the  excellence 
of  the  action  of  the  Democratic  caucus  is  whether  or  not  it  appeals  to  the  best  and  most 
conservative  and  most  enduring  thought  of  the  people. 

Gentlemen,  I  am  as  much  an  adherent  of  the  people  as  any  man  upon  this  floor; 
but  I  am  the  adherent  of  different  principles  as  to  my  dependence  upon  the  people  and 
my  representative  duty  to  the  people  from  those  which  I  have  heard  here  expressed.  My 
own  idea  is  that  we  are  here  to  think  our  best  for  the  people;  that  we  are  here  to  do 
what  is  best  for  their  highest  and  most  'enduring  interests,  and  that  we  are  not  here  to 
respond  to  every  wave  of  caprice  that  may  sweep  over  them.  I  believe  that  we  are  not 
here  for  the  purpose  of  putting  them  upon  a  pedestal  which  they  do  not  claim  for  them- 
selves, and  of  ascribing  to  them  infinite  wisdom  In  all  the  affairs  of  life. 

Why  is  it  that  they  set  this  Convention  into  this  hall?  Because  they  can  best  gov- 
ern by  representative  government.  Why  is  it  that  we  do  things  which  they  do  not  do 
in  popular  assembly?  It  is  because  representatives  of  the  people,  when  they  come  to- 
gether and  deliberate,  calmly,  and  conservatively,  can  be  better  trusted  to  promote  the 
interests  of  the  people  than  the  people  themselves.  If  that  be  true,  then  the  people  can- 
not, in  their  original  capacity,  do  everything  that  is  wisest  and  best  for  their  welfare. 

So  I  claim  In  the  matter  of  the  election  of  the  judges,  that  the  people  can  best  accom- 
plish the  preservation  of  their  rights  and  their  liberty  by  entrusting  that  task,  not  to  the 
action,  In  their  primary  capacity,  of  the  people,  but  to  the  action  of  their  representa- 
tives in  their  chosen  assemblages.  (Applause.) 

On  motion  of  Mr.  Marshall,  the  Committee  rose  and  the  Convention  adjourned  until 
to-morrow,  December  5,  1901,  at  10  o'clock  A.  M. 
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THURSDAY.  December  5.  1901. 

The  ConTemion  assembled  ai  10  o'clock  A.  M. 
Prayer  by  Rev.  W.  F.  Dunavray,  D.  D. 

On  motion  of  Mr.  Hunton,  tlie  ConTemion  resolved  itself  into  Committee  of  the 
TNTiole  for  the  purpose  of  further  considering  the  report  of  the  Committee  on  the  Judi- 
ciary, Mr.  Boaz  in  the  chair. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  proposed  by  the 
gentleman  from  Winchester. 

Mr.  Harrison:  Mr.  Chairman,  I  desire  to  say  only  a  few  words  in  explanarlon  of  the- 
substitute  I  hare  offered. 

I  wish  to  eliminate,  so  far  as  I  am  concerned,  any  personal  factor  in  the  considera- 
tion of  this  matter.  This  is  a  Question  which  anects  solely  the  method  of  selecting  the 
judges  of  the  Supreme  Court  of  Appeals,  and  while  in  the  discussion  references  have- 
been  made  to  the  judges  of  the  other  courts.  I  do  not  consider  that  they  are  in  any-  wise 
involved  in  the  present  c-uestion.  If  they  were,  so  far  as  I  am  personally  concerned,  if 
the  electorate  were  as  it  is  in  the  Twelfth  .Judicial  Circuit  of  the  State,  I  unhesitatingly 
would  be  in  favor  of  the  election  of  the  judges  by  the  people. 

I  know  that  the  c[uestion  of  the  electorate  has  been  in  some  degree  affected  since  the 
war,  as  the  gentleman  from  Chesterfield  (Mr.  Ingram)  has  said,  but  it  will  be  found  that, 
although  there  may  be  a  purchaseable  element  in  the  electorate,  when  the  party  nomi- 
nations have  to  bid  for  party  success,  it  is  not  to  the  purchaseable  element  that  the  party- 
gives  any  consideration,  but  it  is  to  the  independent  voter  who  decides  questions  upon 
their  merits,  and  decides  between  candidates  according  to  their  merits. 

If  the  time  should  ever  come,  as  we  all  hope  it  is  now  coming,  when  a  party  nomina-- 
tion  in  this  State  does  not  mean  in  itself  success,  then  the  time  will  have  come  when 
we  can  safely  leave  the  selection  of  the  judges  to  election  }jy  the  people.  As  matters  now 
stand,  we  know  it  to  be  the  fact  that  a  nomination  by  the  Democratic  party  in  this 
State  means  the  election  of  the  man  nominated,  without  much  consideration  of  the- 
merits  of  the  nominee,  and  without  consideration  of  the  platform  of  principles  which 
the  party  adopts. 

If  that  is  the  case,  then  the  judge  is  left  to  a  contest  before  party  primaries  for  the 
nomination,  or  else  it  is  left  to  the  dictation  of  the  party  machine  which  at  that  moment 
happens  to  control  the  party  convention. 

I  do  not  consider  either.  'Mv.  Chairman,  that  the  present  character  of  the  judiciary 
gives  any  fair  test  to  the  system,  because,  while  we  all  admit  that  we  have  an  able  cotirt 
at  present,  there  have  been  times  in  this  State  when  the  judges  were  elected  by  the 
people,  when  we  had  just  as  able  a  judiciary  on  the  high  Court  of  Appeals  as  we  have 
now.  I  have  noticed,  too.  that  the  estimates  of  the  judiciary  varies,  certainly  to  some 
extent  with  the  members  of  the  bar.  according  to  the  luck  they  have  had  in  the  recent 
past  before  that  judiciary..  WTien  the  court  has  decided  a  case  in  favor  of  a  gentleman 
of  the  bar,  a  lot  of  Daniels  have  come  to  judgment;  and  when  it  has  decided  a  case  against 
the  same  gentleman,  he  is  an  earnest  advocate  of  a  change  in  the  system  of  electing  the 
judiciary.  But  I  think  every  man,  both  la^wer  and  layman,  will  acknowledge  that  the 
present  Court  of  Appeals  is  as  able,  honest  and  erudite  a  body  of  men  as  we  are  ever 
likely  to  get  in  this  Commonwealth,  and  as  faithful  to  the  Constitution. 

But,  as  I  say.  Mr.  Chairman,  we  have  to  consider  the  present  condition  of  anairs  in 
this  State,  and  it  is  to  that  end  that  I  have  onered  the  amendment  which  I  have  presented. 
If  we  could  say  that  a  nomination  of  a  bad  man  by  a  party  meant  the  defeat  of  that 
party,  then  it  seems  to  me  we  ought  to  leave  it  to  the  people  to  decide  who  shall  be  the 
judge,  but  if  ii  means  simply  a  contest  before  the  primaries  or  the  dictation  of  the  man 
who  controls  the  party  machinery,  we  are  not  really  having  any  popular  election. 

I  believe  to  a  certain  extent  that  the  people  can  judge  just  as  well  of  the  qualifica- 
tions of  a  member  of  the  bench  of  the  high  court  as  their  representatives  can  judge. 
Ttey  are  controlled  by  the  reputation  of  the  man  who  sits  upon  that  bench.    If  he  is 
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honest,  if  he  discharges  his  duty  fearlessly,  then  he  stands  in  no  fear  of  not  being  sus- 
tained in  his  work  by  the  people  of  the  Commonwealth. 

I  think  the  reference  made  by  the  gentleman  from  Norfolk  city  (Mr.  Thom),  as  to 
the  dependence  of  the  judiciary  upon  popular  caprice  was  unfortunate,  because  we  all 
know  that  a  local  judge  is  always,  or  virtually  always,  the  nominee  of  the  local  represen- 
tative, and  we  know  that  party  bosses  and  popular  feeling  can  be  relied  upon  to  select 
the  local  representative  when  they  would  sustain  the  judge  who  has  fearlessly  discharged 
his  duty. 

The  people  will  never  turn  down  any  judge,  whether  he  was  mistaken  in  his  judg- 
ment or  not,  in  whom  they  have  confidence,  and  who  they  believe  has  honestly  and  fear- 
lessly attempted  to  discharge  his  duty.  It  has  not  been  the  history  of  the  past.  It  has 
not  been  the  history  of  those  States  in  which  the  system  of  election  by  the  people  has 
been  in  operation. 

Now,  the  gentleman  say  we  are  going  to  purify  the  electorate,  and  that  we  will  have 
an  electorate  which  can  be  trusted  as  in  the  days  of  old.  Mr.  Chairman,  we  have  been 
in  session  here  for  nearly  six  months,  and  we  have  not  yet  determined  how  we  are 
going  to  purify  the  electorate.  If  it  is  to  be  done  by  understanding  clausesi,  and  if  the 
purified  electorate  is  to  be  the  mere  echo  of  the  registration  officers,  then  I,  for  one,  da 
not  desire  any  more  popular  elections  that  we  can  possibly  avoid.  I  should  prefer  that 
the  election  should  take  place  in  the  Legislature,  in  the  full  light  of  day. 

Mr.  Quarles:    And  you  v/ould  then  favor  quadrennial  elections,  I  suppose? 

Mr.  Harrison:  If  we  are  going  to  have  quadrennial  sessions,  at  which  $12,000,000 
will  be  appropriated  at  the  same  time  that  numerous  officers  are  elected,  and  the  repre- 
sentatives of  a  free  and  enlightened  Commonwealth  are  to  be  the  mere  aproned  distri- 
butors of  the  pie  counter,  then  I  want  to  get  away  from  the  legislative  election. 

I  do  not  believe  that  the  ablest  judge  in  this  State,  put  up  against  a  "benevolent 
assimilation"  of  a  large  appropriation  in  a  member's  district,  would  stand  the  slightest 
chance  of  success.  I  do  not  think  we  will  have  quadrennial  sessions.  I  think  the  mem- 
bers of  this  Convention,  when  they  come  to  consider  what  quadrennial  sessions  mean  in 
this  State,  will  vote  down  the  proposition  with  practical  unanimity. 

I  say,  Mr.  Chairman,  that  we  do  not  know  what  will  be  the  effect  of  the  various 
methods  proposed  for  the  purification  of  the  electorate.  If,  as  I  say,  the  election  officers 
are  to  be  men  who  understand  their  business,  and  the  election  is  to  be  merely  the  record 
of  their  understanding,  we  had  better  get  away  from  popular  elections.  If  it  is  to  be  a 
matter  dependent  upon  a  genealogical  tree,  we  had  better  get  as  far  as  possible  from 
popular  elections.  But  if  we  adopt  a  system  by  which  the  elections  in  this  State  will 
truly  represent  the  intelligence  and  the  thrift  of  the  State,  then,  we  can  safely  trust  the 
people  with  the  election  of  their  highest  court. 

But,  I  repeat,  we  are  discussing  this  question  now  without  any  idea  of  what  a  popu- 
lar election  in  this  State  means,  or  how  the  new  method  by  which  we  propose  to  purify 
the  electorate  will  operate.  Therefore,  before  we  discard  the  present  method,  we  should 
provide  a  way  of  returning  to  it  in  case  the  new  system  does  not  work  well. 

My  amendment,  Mr.  Chairman,  simply  proposes  that  we  shall  make  an  experiment. 
Let  the  judges  be  elected  by  the  people  for  one  term;  and  if  it  proves  satisfactory,  that 
system  will  prevail  in  the  State.  But  if  the  system  should  prove  faulty,  it  is  put  in  the 
power  of  the  General  Assem^bly,  after  the  first  experiment,  or  after  any  experiment  when 
it  works  badly,  to  return  to  the  present  system;  and  that  puts  us  exactly  where  we  are 
now. 

It  seems  to  me  that  there  can  be  no  objection  to  such  a  plan  by  those  who  favor 
the  election  of  judges  by  the  people.  It  would  be  very  injudicious  to  try  an  experiment 
in  the  state  of  affairs  existing  in  this  Commonwealth  without  providing  for  the  termina- 
tion of  that  experiment  if  it  failed. 

It  is  a  proud  tribute  to  the  statesmanship  of  the  South  that  after  the  war,  when  the 
armies  of  the  South  has  been  scattered,  when  her  fields  had  been  devastated  and  her 
people  impoverished,  the  people  of  the  South  were  able  to  take  an  engine  that  was  in- 
tended to  forever  humiliate  and  oppress  them,  and  turn  it  into  an  element  of  political 
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strength.  We  know  ihat  tlie  negi^o  was  added  to  tlie  elecToraie  simply  lo  place  iMs 
State  in  the  conirol  of  tlie  Xortliem  Republican  party  ;  and  we  know  that  the  result  has 
been  thai  the  South  has  gained  in  political  power  by  virtue  of  the  vote  of  the  negro. 
And  I,  for  myself,  congratulate  the  people  of  the  South  on  the  fact  that  with  all  this 
burden  they  have  been  able  not  only  to  control  iheir  own  States,  but  to  add  to  their 
political  influence  in  the  national  council.  But  the  fact,  remains  that  the  white  people 
of  this  State  are  noL  able  to  divide  to  any  great  extent  upon  any  question  that  may  be 
submitted  to  them.  And  while  that  is  the  case,  it  vrould  be,  to  my  mind,  the  height  of 
folly  to  permit  the  judges  of  the  Supreme  Court  either  to  be  subjected  to  the  dictation 
of  the  party  manager  or  to  be  forced  to  go  into  the  primaries  and  make  a  canvass  of 
the  State  in  order  to  insure  their  success. 

I  respectfully  submit  that  the  amendment  which  I  have  offered  meets  that  difficulty. 
We  will  try  the  experiment:  we  will  see  what  the  result  is:  and  if  It  is  as  these  gentle- 
men suppose,  that  we  will  have  a  judiciary  of  which  the  people  as  a  whole  win  approve, 
the  experiment  may  be  extended  indefinitely.  But  if  it  operates  in  a  way  'hat  is  not 
satisfactory,  the  people  will  be  at  liberty  to  return  to  the  present  system. 

I  do  not  fear,  so  far  as  I  am  concerned,  that  the  judiciary  will  ever  become  depend- 
ent upon  popular  whim.  A  judge  of  the  Supreme  Court  of  Appeals  is  protected  in  that 
respect  by  a  long  term  of  office — a  term  of  twelve  years.  He  cannot  be  disturbed  In 
that  office.  His  salary  is  fixed,  and  cannot  be  diminished  during  his  term.  So  far  from 
a  judge  who  holds  a  long  term  of  office  becoming  dependent  upon  the  whim  and  caprice 
of  the  people,  the  tendency  is  for  his  mind  to  become  autocratic  and  dogmatic.  It  is 
natural  that  men  whose  decisions  are  final  should  tend  to  become  autocratic;  and  that 
is  what  has  occurred  in  this  country  in  relation  to  the  Federal  judiciary,  which  is  vir- 
tually beyond  removal  and  beyond  touch  with  the  people.  Instead  of  being  men  who 
are  subject  to  the  temporary  excitement  of  the  people,  they  are  men  who  are  rather 
autocratic  and  dogmatic  in  their  views. 

I  submit,  ]\Ir.  Chairman,  that  the  true  theory  of  electing  judges  is  to  have  them 
elected  by  the  people;  that  that  theory  is  at  this  time  difficult  to  put  in  operation  and 
its  success  is  doubtful  because  of  the  conditions  that  exist  in  this  State;  and  that  while 
we  can  make  an  experiment  along  this  line,  we  ought  to  retain  control  of  it,  so  that  we 
may  return  to  the  present  system  if  it  is  deemed  advisable. 

Mr.  Dunaway:  ]\Ir.  Chairman,  if  I  could  forecast  the  sentiments  upon  this  subject 
of  the  members  of  this  Committee,  as  ihey  will  be  indicated  by  their  votes,  I  should 
predict  that  the  amendment  which  has  been  offered  by  the  learned  gentleman  who  has 
just  taken  his  seat  will  not  meet  with  the  approval  of  a  majority  of  this  Committee.  If 
I  understand  the  temper  of  this  body,  I  think  it  has  determined  that  it  will  settle  this 
question  here  and  now.  I  think  it  has  determined  that  it  will  not  make  an  experiment 
which  my  friend  admits  may  be  a  dangerous  one,  and  leave  the  final  settlement  of  this 
question  to  the  future  opinion  of  the  General  Assembly  of  Virginia. 

If  I  understand  the  views  of  the  gentleman  from  Frederick,  he  desires  that  we  shall 
have  the  judges  of  this  State  chosen  by  popular  election  for  a  while,  at  least.  But  he  is 
not  warmly  advocating  that  course.  He  has  very  properly  adveited  to  the  nature  of  the 
present  electorate  of  Virginia,  and  it  is  evident  that  he  fears  to  put  the  choice  of  our 
judges  in  the  hands  of  the  present  electorate.  Assuming,  for  the  sake  of  what  I  shall 
sav,  that  this  body  will  decide  whether  the  judges  of  the  Commonwealth  shall  be  elected 
by  popular  vote  or  by  the  General  Assembly  of  Virginia,  I  will  detain  the  Committer-  for 
a  short  time  with  some  reflections  upon  the  subject  in  hand. 

The  theory  seems  to  be  entertained  by  some  gentlemen  that  this  body  will  make 
an  attempt  upon  the  rights  of  the  people  of  the  Commonwealth.  It  is  said  that  we 
should  not  take  away  from  the  people  the  right  to  choose  their  judges.  With  regard  to 
that  matter,  let  -me  say,  in  the  first  place,  that  I  do  not  believe  the  people  of  Virginia 
desire  to  have  the  right  of  choosing  the  judges  of  the  Commonwealth.  For  one,  I  have 
had  no  intimation  of  any  such  desire  on  the  part  of  the  people. 

Mr.  OTlaherty:   Are  you  willing  then,  to  do  as  they  do  in  New  York — submit  to  the 
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people  in  the  Constitution  the  question  whether  the  judges  shall  be  elected  by  the  people 
or  by  the  Legislature? 

Mr.  Dunaway:  No,  sir;  I  am  not.  I  desire  that  this  body,  representing  the  people 
of  Virginia,  shall  settle  this  question.  If  that  be  a  taking  away  of  the  rights  of  the 
people,  then  for  the  first  seventy-five  years  of  the  history  of  this  State  the  people  did  not 
have  their  rights,  because  during  that  time  we  did  not  have  our  judges  chosen  by  popu- 
lar vote. 

In  the  next  place,  there  is  no  disposition  on  the  part  of  this  body  to  take  away  the 
rights  of  the  people.  We  are  a  part  of  the  people  ourselves,  and  we  love  our  people.  In 
the  next  place,  sir,  even  if  we  had  the  disposition  to  take  away  any  of  the  rights  of  the 
people  of  Virginia,  we  have  not  the  power  to  do  it. 

It  will  be  very  easy  for  the  people  of  Virginia,  if  they  consider  that  any  of  their 
rights  have  been  assailed,  to  call  another  Constitutional  Convention  charged  with  the 
restoration  of  those  rights,  or  to  amend  the  Constitution  about  to  be  framed  in  the 
method  that  will  be  provided  for  that  purpose. 

This  State  has  been  an  organized  political  body  for  125  years.  For  107  of  those 
years  the  judges  of  the  Commonwealth  have  been  elected  by  the  General  Assembly.  Dur- 
ing only  eighteen  years  of  the  history  of  this  State  have  the  judges  been  elected  by  the 
people.  That  was  during  the  period  from  1851,  when  a  new  Constitution  went  into 
effect,  until  1SG9,  when  the  present  Constitution  went  into  effect,  and  if  I  may  adopt  an 
expression 

Mr.  Waddill:  The  Alexandria  Constitution  did  not  provide  for  the  election  of  the 
judges  by  the  people.    It  went  into  operation  earlier  than  1869 — about  1865. 

Mr.  Dunaway:  I  will  say  to  the  gentleman  from  Henrico  that  I  have  altogether 
discarded  from  my  consideration,  in  all  questions  that  come  before  this  body,  the  so- 
called  Constitution  of  1864.  (Laughter.) 

I  was  going  on  to  say,  sir,  that  in  1851  (if  I  may  be  permitted  to  use  an  expression 
that  was  used  by  a  member  of  the  Convention  that  framed  the  Federal  Constitution) 
there  was  an  excess  of  democracy  that  swept  over  the  State  of  Virginia.  It  has  been 
well  said  tliat  the  times  now  are  very  different  from  those  between  1851  and  1869.  1 
might  be  perfectly  willing,  sir,  to  try  the  experiment  proposed  by  the  gentleman  from 
Frederick  (Mr.  Harrison),  even  without  putting  a  clause  in  the  Constitution  empowering 
the  General  Assembly  to  change  the  mode  of  election,  if  we  to-day  had  in  the  Common- 
wealth of  Virginia  such  an  electorate  as  there  was  in  that  halcyon  period,  the  best  in 
the  history  of  the  State. 

I  need  not  dwell  upon  our  altered  condition.  I  am  not  willing  to  leave  the  choice 
of  our  judicial  tribunals  to  the  present  electorate,  nor  do  I  believe  that  if  we  had  the 
old  electorate  it  would  be  better  qualified  to  determine  the  qualifications  of  our  judges 
than  the  Legislature  itself.  I  do  not  want  to  see  a  man  who  is  to  sit  upon  the  bench  of 
the  State  going  through  the  Commonwealth  and  using  electioneering  methods  and 
schemes  in  order  to  obtain  a  place  upon  the  bench.  And  if  this  plan  is  to  be  followed 
out  to  its  logical  conclusion,  you  will  also  have  the  inferior  judges  elected  by  the  people. 
The  gentleman  from  Richmond  would  stop  at  that.  Even  he  v/ould  not  have  them 
elected  by  the  people. 

.  I  cannot  see  why  some  should  be  so  elected  and  not  others.  Even  if  the  gentleman 
from  Richmond  (Mr.  Meredith)  does  not  go  to  that  length,  I  feel  confident  that  some  ot 
the  advocates  of  popular  election  are  not  willing  to  stop  with  the  election  of  the  judges 
of  the  Supreme  Court  of  Appeals,  but  desire  to  have  all  the  judges  in  the  Commonwealth 
so  elected. 

I  can  see  some  objection  to  that  plan  beside  the  difficulties  growing  out  of  the  nature 
of  our  present  electorate.  Suppose  these  judges  are  elected  by  the  people.  There  will  be 
certain  influential  men  in  a  given  district  who  will  favor  this  man  for  the  judgeship,  and 
other  influential  men  who  will  favor  the  election  of  some  other  man,  and  around  them 
will  cluster  knots  of  voters.  After  a  while  the  successful  candidate  will  be  upon  the 
bench,  and  there  will  come  before  him.  as  plaintiff  and  defendant,  some  of  these  men 
who  were  his  friends,  and  others  who  opposed  him. 
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Mr.  Harrison:  Will  the  gentleman  allow  me  to  call  his  attention  to  the  fact  that 
that  is  exactly  what  is  apt  to  happen  now,  because  he  is  dependent  upon  the  votes  of  the 
men  who  are  nominated  to  the  Legislature?   He  has  to  make  favor  with  them. 

Mr.  Dunaway:  With  all  due  deference  to  the  gentleman  from  Frederick  Cvlr.  Har- 
rison), I  think  there  would  be  a  very  great  difference.  However  pure  the  judge  might 
be  in  heart,  however  great  might  be  his  desire  to  administer  justice  fairly  and  impar- 
tially, we  know  (for  we  are  human  ourselves,  and  we  know  something  of  the  weakness  of 
humanity),  how  unconsciously  he  might  be  swerved  from  the  line  of  his  duty,  and  how, 
lest  he  should  give  favor  to  his  friend,  he  might  wrongly  decide  adversely  to  him, 

I  desire,  sir,  that  we  shall  have  an  independent  judiciary  in  the  State;  and  I  will 
say  here  (though  the  matter  is  hardly  pertinent  to  the  present  disctission)  that  if  I  could 
have  my  way,  all  of  the  judges  of  this  State  should  be  appointed  by  the  Governor,  by  and 
with  the  advice  and  consent  of  the  Senate.  I  would  prefer  that  to  any  method  that  has 
been  suggested  here,  because  in  that  event  a  judge  would  have  greater  independence. 
What  we  chiefly  want  in  our  judicial  system,  Mr.  Chairman,  is  independence  on  the  part 
of  our  judges.  In  order  to  secure  it,  I  would  be  willing  that  they  should  be  elected  to 
hold  office  during  good  behavior,  for  I  know  of  nothing  that  would  make  a  judge  so  inde- 
pendent as  to  realize  that  for  any  decision  he  might  give,  whether  popular  or  unpopular, 
he  would  not  be  liable  to  be  deprived  of  his  seat.  But  if  the  members  of  the  Convention 
are  not  willing  to  adopt  that  method,  then  I  would  say,  '"Take  a  smaller  body  than  the 
whole  electorate  of  Virginia,  and  vest  this  power  in  a  body  of  men  of  the  size  of  the 
General  Assembly  of  Virginia." 

When  the  manner  of  choosing  judges  for  the  United  States  courts  was  under  dis- 
cussion in  the  Federal  Convention,  there  was  no  man  in  that  distinguished  body  who 
advocated  their  popular  election.  With  one  consent  they  said  that  that  was  impracti- 
cable, and  passed  it  by.  There  were  some  gentlemen  who  desired  that  the  judges  should 
be  elected  by  the  Senate;  and  at  one  time  that  plan  was  adopted  by  the  Convention. 
There  were  other  gentlemen  who  desired  that  the  judges  should  be  appointed  exclusively 
by  the  Executive.  Finally  a  compromise  was  adopted,  as  a  result  of  which  we  have  had, 
from  the  beginning  of  our  national  government  until  this  time,  a  judiciary  nominated 
by  the  President  of  the  United  States,  and  appointed  by  him  and  with  the  concurrence  of 
the  Senate. 

Nobody  has  yet  said  that  under  that  system  the  rights  of  the  people  or  of  the  States 
of  this  Union  have  been  taken  away.  We  have  had  a  good  national  jtidiciary.  The 
people  have  had  their  rights,  and  no  just  ground  of  complaint  can  be  alleged  in  that 
regard. 

Something  has  been  said  upon  the  floor  about  keeping  the  judiciary  and  the  Gen- 
eral Assembly  separate.  If  I  understand  the  meaning  of  the  clause  in  otir  Constitution 
which  provides  that  these  departments  shall  be  kept  separate  and  distinct,  it  has  no 
reference  v>^hatever  to  the  method  of  appointment  of  either  one.  It  simplj^  refers  to  the 
functions  that  ihej  shall  exercise;  that  our  judges  shall  not  attempt  legislation,  and 
that  our  legislators  shall  not  attempt  the  functions  of  a  judge.  I  think  that  is  all  that 
language  means. 

A  good  deal  has  been  said  about  the  Underwood  Constitution  taking  away  from  the 
people  the  rights  they  had  from  1851  until  1869,  and  conferring  the  choice  of  our  judges 
upon  the  General  Assembly  rather  than  upon  the  people  themselves. 

I  remember  a  rhyme  that  I  read  many  years  ago,  when  I  was  a  school-boy.  It  is  in 
Byron's  poem,  entitled,  "The  Corsair:" 

He  left  a  corsair's  name  to  other  times, 
Link'd  with  one  virtue  and  a  thousand  crimes. 

However  great  may  have  been  the  crimes  committed  by  the  Underwood  Convention, 
it  was  possessed  of  some  virtues;  and  while  recognizing  the^ad  things  that  they  put  in 
the  Constittition,  I  desire  to  stand  here  in  my  place  and  say  that  they  put  a  great  many 
good  things  in  it.    And  when  they  said  that  the  judges  of  the  State  should  be  elected  by 
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the  Legislature  instead  of  by  the  people,  they  simply  put  us  back  on  the  old  foundation 
where  Jefferson  and  Madison  and  Mason  put  us,  and  where  we  had  been  for  seventy -five 
years  of  our  existence  as  a  State. 

I  hope,  therefore,  that  it  v/ill  be  the  pleasure  of  this  Committee  to  vote  down  all  of 
the  amendments  that  have  been  offered  here;  that  we  shall  stand  by  the  learned  and 
able  and  laborious  committee  that  has  brought  in  this  report,  and  that  hereafter  we  shall 
have,  as  we  have  had  during  nearly  the  entire  history  of  our  State,  the  election  of  tlie 
judges  of  the  Commonwealth  by  the  General  Assembly  of  Virginia. 

Mr.  Quarles:  Mr.  Chairman,  I  enter  upon  the  discussion  of  this  important  subject 
with  some  degree  of  reluctance,  as  my  s^ide  of  it  has  been  so  ably  and  elaborately  pre- 
sented to  the  Committee  by  gentlemen  who  have  preceded  me,  there  is  little  new  to  be 
said. 

The  amendment  proposed  by  the  gentleman  from  Danville  (Mr.  Withers)  provides 
for  the  election  of  judges  of  the  Supreme  Court  of  Appeals  by  popular  vote,  and  I  am 
most  earnestly  in  favor  of  this  amendment.  "When  I  was  before  my  people  as  a  candi- 
date for  nomination  and  election  to  this  body,  my  position  on  this  question  was  made 
known  to  them  by  a  published  card,  in  which  I  stated  that  the  election  of  judges  by  the 
people  was  one  of  the  needed  reforms  in  this  Commonwealth  and  that  it  was  my  purpose 
to  favor  such  a  reform,  if  elected. 

There  are,  Mr.  Chairman,  in  the  United  States  three  distinct  methods,  whereby 
State  judges  are  chosen — to-wit:  (1)  By  appointment  of  the  Governor;  (2)  by  appoint- 
ment of  the  Legislature,  and  (3)  by  popular  vote. 

In  the  early  history  of  the  older  States  of  the  Union,  judges  were  either  appointed  by 
the  Governor,  or  by  the  Legislature.  This,  however,  was  not  in  accord,  with  that  funda- 
mental principle  of  self-government,  which  we  find  declared  in  the  Bill  of  Rights  of  Vir- 
ginia, and  which  is,  "that  all  power  is  vested  in,  and  consequently  derived  from  the 
people;  that  magistrates  are  their  trustees  and  servants  and  at  all  times  amenable  to 
them." 

This  declaration,  sir,  made  for  the  first  time  in  America  by  a  Virginia  Convention, 
was  subsequently  copied  in  substance  into  the  constitutions  of  nearly  all  of  the  other 
States.  This  principle  was  directly  opposed  to  the  monarchical  principle  that  all  power 
is  vested  in  the  sovereign.  The  contention  for  the  establishment  of  this  principle  led 
to  the  Revolutionary  War,  and  when  that  war  terminated,  as  it  did  successfully  for  the 
American  colonies,  all  power  passed  from  the  king  to  the  people.  Our  ancestors  abolished 
the  king,  so  far  as  the  American  colonies  were  concerned,  and  placed  the  crown  upon  the 
people. 

Mr.  Chairman,  we  know,  sir,  that  in  all  monarchical  countries  the  right  to  appoint 
to  office  has  always  belonged  to  the  sovereign, — to  him  who  has  the  power  to  rule.  It  is 
vested  in  the  sovereign,  and  it  is  a  part  of  his  power,  and  it  is  essential  to  the  existence 
of  his  sovereignty.  Now,  when  the  sovereign  power  of  the  king  was  transferred  to  the 
people  of  the  American  colonies,  with  it  as  a  part  thereof,  necessarily  passed  the  right 
to  elect  officers.  Why,  then  ,should  we  find  it  necessary  to  debate  the  question  whether 
this  right  belongs  to  the  people?  Is  it  not  patent  to  any  student  of  our  form  of  gov- 
ernment that  such  right  is  inherent  in  the  people;  that  it  is  as  much  their  function  to 
choose  officers,  as  it  once  was  the  king's?  I  say,  then,  that  it  is  beyond  the  province  of 
this  Convention  to  consider  how  the  judges  should  be  chosen.  It  is  a  settled  question. 
It  was  determined  upon  on  the  12th  day  of  June,  1776,  when  the  Bill  of  Rights  was 
adopted,  and  it  v/as  finally  settled  by  a  long  and  bloody  war,  lasting  through  seven  years. 

Mr.  Cameron:  How  did  the  Constitutional  Convention  of  Virginia,  following  upon 
that  war,  which  laid  the  foundation  of  our  government,  provide  for  the  election  of 
judges? 

Mr.  Quarles:  I  am  coming  to  that,  sir.  The  right  of  electing  judges  was  secured 
to  the  people  by  the  powertof  the  sword  and  at  a  fearful  sacrifice  of  life  and  treasure, 
and  one  would  suppose  that  this  question  was  settled  beyond  controversy  in  this  country 
forever.    It  seems,  however,  that  there  are  those  who  are  unwilling  to  accept  this  settle- 
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ment,  sanctioned  as  it  was  by  ttie  blood  of  The  reA'oliition.  Tbey  questioned  the  riglit  of 
tlie  people  to  exercise  a  right  that  is  undoubtedly  theirs. 

But  how  did  it  happen  that  our  constitutions  of  1776  and  1S29  provided  for  the 
appointment  of  judges  by  the  Legislature  instead  of  their  election  by  the  people?  This 
is  easily  explained,  when  considered  in  the  light  of  the  conditions  that  existed  during 
the  transition. from  monarchical  government  to  republican  government.  At  one  time  in 
England  the  King  appointed  his  judges  to  hold  office  during  his  will  and  pleasure.  The 
man  was  appointed  that  the  King  desired  to  be  appointed  and  he  was  removed  when  the 
King  willed  it.  He  "was  the  breath  of  Kings."'  This  continued  down  to  the  reign  of 
T\'illiam  III.,  when  there  vras  a  change — the  Thirteenth  Statute  of  William,  the  Third, 
was  enacted,  modifying  the  tenure  of  office,  so  that  the  judge  could  hold  offi^ce  during 
good  behavior,  but  still  leaving  the  power  of  appointment  with  the  King.  That  was  a 
great  triumph  for  the  people.  It  v\-as  one  step  towards  free  government  and  the  people's 
rule.  This  statute  remained  in  force  down  to  1776,  when  the  rule  of  England  was  ter- 
minated and  defied  by  the  Bill  of  Rights  of  Virginia,  which  declared  that  all  power  was 
vested,  not  in  the  crown,  but  in  the  people,  and  that  magistrates  are  at  all  times  amen- 
able to  them. 

But  the  change  from  a  monarchical  government  to  a  republic  was  as  a  matter  of 
course  made  slowly.  It  was  easy  to  declare  the  principles  of  free  government,  but  the 
shedding  of  old  customs  and  laws  that  had  bound  the  people  for  centuries,  and  the  adop- 
tion of  new  and  untried  methods,  were  difficult;  the  transition  was  of  gradual  growth 
and  development.  T\'hile  the  Thirteenth  Statute  of  William  the  Third  was  no  longer  in 
force  in  Virginia,  after  the  adoption  of  the  Bill  of  Rights  and  the  Constittition  of  1776, 
yet  its  spirit  was  incorporated  into  the  Constitutions  of  1776  and  1829,  in  which  it  was 
provided  that  the  Legislature  should  appoint  the  judges  and  they  should  hold  office 
during  good  behavior.  The  Legislattire,  for  a  time,  in  respect  to  appointments  to  office, 
was  made  to  take  the  place  of  the  King,  and  the  tenure  of  office  remained  the  same  as 
under  the  Thirteenth  Statute  of  William,  the  Third.  It  must  be  borne  in  mind  that 
self-government  with  "the  fathers"'  was  an  experiment  and  in  the  beginning  they  moA*ed 
cautiously.  They  had  no  precedents  to  guide  them,  and  wisdom  dictated  that  they 
should  progress  in  the  development  of  republican  institutions  by  slow  degrees  to  the  full 
fruition  and  enjoyment  of  self-government.  The  people  were  willing  to  surrender  tem- 
porarily the  right  of  appointment  to  the  Legislature;  but  the  time  came  when  "in  the 
full  tide  of  successful  experiment,"  they  thought  themselves  competent  to  govern  them- 
selves in  the  matter  of  choosing  their  judges,  and  so  the  people  of  Virginia  in  1S50 
by  their  Constitution  restored  to  themselves  the  right  of  selecting  judges.  A  like 
progress  in  this  matter  took  place  in  the  other  States.  It  was  away  back  in  1830,  I  think 
it  was,  when  the  first  State  of  the  Union  restored  to  its  people  this  right,  and  this  action 
was  followed  by  State  after  State  until  thirty-six  States  out  of  forty-five  now  elect  judges 
by  popular  vote.  I  say  that  this  right  was  restored  to  the  people,  because  it  was  a  right 
that  had  been  previously  acquired  by  them  in  Virginia  under  the  Bill  of  Rights,  and, 
in  fact,  by  the  people  of  all  the  States  on  the  establishment  of  the  republic,  for  self- 
government  is  the  very  sotil  of  a  republic. 

Among  the  States  that  elect  all  of  their  judges  by  popular  vote  are  the  largest,  most 
populous,  progressive  and  prosperous  States  of  the  Union.  They  are:  Alabama,  Arkansas, 
California,  Georgia,  Idaho,  Illinois,  Indiana,  Iowa,  Kansas,  Kentucky,  Maryland,  Michi- 
gan, Minnesota,  Nevada,  New  York,  North  Carolina,  North  Dakota,  Ohio,  Oregon,  Penn- 
sylvania, South  Dakota,  Tennessee,  Texas,  Utah,  Washington,  West  Virginia,  Wisconsin, 
and  Wyoming.  And  in  Colorado,  Connecticut,  Florida,  Louisiana,  and  A^ermont,  part  of 
their  judges,  in  each  State,  are  elected  by  the  people. 

Only  three  States  elect  all  of  their  judges  by  the  Legislature — viz:  Rhode  Island, 
South  Carolina,  and  A^irginia. 

Mr.  Chairman,  it  has  necessarily  taken  a  long  time  to  fully  develop  the  principles 
of  our  Republican  institutions.  A  review  of  our  Literature  of  Liberty  must  convince  you 
of  the  truth  of  Burke's  remark:  "We  buy  all  of  our  blessings  of  liberty  with  a  price." 
Every  step  forward  has  required  a  struggle.  In  the  Federal  Convention  of  1787,  Madison 
S9— Const.  Debs. 
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and  Hamilton  advocated  that  Senators  of  the  United  States  should  be  elected  for  life, 
that  they  might  be  independent  of  the  sudden  fluctuations  in  public  sentiment.  Who  now 
would  have  them  elected  for  life?  We  have  progressed  so  far  that  we  now  want  them 
elected  by  the  people.  The  cry  comes  from  every  section  of  the  Union,  that  that  must  be 
done,  and  we  have  practically  come  to  it  in  this  State,  as  far  as  the  Democratic  State 
Convention  can  make  it  so.  The  only  opposition  of  any  importance  to  the  plan  comes 
from  the  Senators  themselves, — from  the  United  States  Senate.  The  struggle  has  been 
on  for  years,  and  it  is  to  be  hoped  that  this  barrier  will  soon  be  overcome  and  the  victory 
be  made  complete. 

In  1787  every  Governor  in  the  United  States  was  appointed.  To-day  every  Gov- 
ernor is  elected  by  the  people.  Sir,  when  the  Electoral  College  for  the  election  of  Presi- 
dent was  being  formed  and  established,  you  will  find  from  reading  the  discussion  re- 
lating to  it  in  the  debates  of  the  Federal  Convention  of  1787,  that  it  was  expected  that 
the  college  would  be  composed  of  wise  and  patriotic  men, — independent  of  every  outside 
influence;  that  they  would  assemble,  confer  and  consider  who  would  be  the  best  man  to 
fill  the  ofiice  of  President  and  elect  him.  But  that  branch  of  the  Federal  government  is 
to-day  as  democratic  as  any  other.  The  electors  are  pledged  to  the  candidate  of  their 
party,  and  the  general  election  is  in  effect  a  direct  vote  of  the  people  for  President  of  the 
United  States. 

And,  Mr.  Chairman,  let  me  again,  call  attention  to  the  fact,  that  among  the  States, 
in  1850,  that  restored  to  the  people  the  right  of  electing  judges,  was  the  old  Common- 
wealth of  Virginia.  And  this  right  the  people  retained  and  exercised  for  years.  It  was  fit- 
ting that  Virginia  should  practix^e  the  principle  that  she  had,  by  her  Bill  of  Rights,  first  de- 
clared: "That  magistrates  are  their  (the  people's)  trustees  and  servants,  and  at  all  times 
amenable  to  them."  No  member  has  risen  on  this  floor  and  criticised  adversely  the  judi- 
ciary elected  by  the  people  under  the  Constitution  of  1850-51.  No  State  in  the  Union 
had  abler  and  purer  judges  than  the  Old  Dominion  under  that  Constitution. 

The  gentleman  from  Hanover  (Mr.  Carter)  says  that  we  should  not  turn  our  backs 
upon  the  traditions  of  the  past.  I  turn  my  back,  sir,  with  delight,  upon  the  Underwood 
Constitution,  the  product  of  ignorance,  malignity,  and  tyranny,  which  corrupted  the 
electorate  and  deprived  the  people  of  the  right  to  elect  their  judges;  and  with  hope  I 
look  to  the  descendants  of  the  people  whc  made  the  Constitution  ofl850-51,  under  which 
the  people  exercised  that  right  wisely  and  judiciously. 

Mr.  Chairman,  the  States  of  the  Union  have  tried  appointing  judges  by  the  Gov- 
ernors. This  was  not  self-government  and  in  the  progressi  of  the  republic  it  was  repu- 
diated. They  experimented  with  the  appointment  of  judges  by  the  legislatures  and  that 
was  not  self-government  and  it,  too,  was  repudiated.  They  have  tried,  extending  over 
a  period  of  nearly  a  hundred  years,  the  selection  of  judges  by  the  people,  and  no  State, 
after  adopting  this  method,  has  ever  abandoned  it,  except  Virginia,  and  that  was  done 
by  the  Underwood  Convention.  It  was  not  the  handiwork  of  a  free  people,  but  the  result 
of  military  despotism.  My  excuse  for  this  backward  step  is  that  it  was  a  part  of  the 
work  of  the  reconstructive  period  and  that  Virginians  did  not  do  it.  There  is  certainly 
no  necessity  or  excuse,  if  ever  such  existed,  for  the  perpetuation  of  this  feature  of  the 
Underwood  Constitution  into  our  new  Constitution.  We  shall  purge  and  purify  the  elec- 
torate and  this  being  done,  what  possible  reason  can  be  assigned  for  not  restoring  to  the 
people  this  right  Indeed,  with  the  electorate  as  it  now  is,  there  is  no  good  reason  why 
the  judges  of  the  Supreme  Court  of  Appeals  should  not  be  elected  by  the  people.  The 
intelligent  white  people  control  the  whole  State  by  a  large  majority  and  the  election  of 
these  judges,  as  proposed  by  the  amendment  of  the  gentleman  from  Danville  (Mr.  With- 
ers), must  reflect  the  intelligence  of  the  best  people  of  this  State. 

The  gentleman  from  Hanover  (Mr.  Carter)  tells  us  of  one  case,  where  the  people, 
he  says,  made  a  mistake,  and  he  goes  far  away  to  Michigan  to  find  it;  and  this  was  the 
failure  of  the  people  to  re-elect  Judge  Thomas  M.  Cooley  to  the  Supreme  Bench  of  his 
State.    He  claims  that  Judge  Cooley  was  defeated  because  of  a  decision  he  made. 

Gentlemen,  Judge  Cooley,  by  the  votes  of  the  people  of  Michigan,  served  for  twenty 
years  upon  the  Supreme  Bench  of  his  State.    The  great  reputation  that  he  made  as  a 
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jurist  is  due  largely  to  the  fact  ttiat  the  people  placed  him  upon  the  bench,  and  there 
kept  him.  for  twenty  years.  Had  the  election  of  judges  been  with  the  Legislature  in 
Michigan,  the  ability  of  Judge  Cooley,  who  was  not  a  politician  nor  a  manipulator  of 
men,  might  never  have  been  recognized. 

The  gentleman  from  Hanover  (Mr.  Carter)  says  that  Judge  Cooley  was  turned  down 
by  the  people  on  account  of  a  decision  he  rendered.  That  is  not  my  understanding  of  the 
matter.  I  learned  at  the  time  from  reading  lavv''  journals  and  through  the  press,  that 
Judge  Cooley,  while  on  the  Supreme  Bench  of  Michigan,  indiscreetly  consented  to  serve 
as  an  arbitrator  between  railroads,  and  this  connection  with  the  railroads  was  v^hat 
caused  his  defeat  for  re-election.  And  so  resolved  were  the  people  against  not  allowing 
their  judges  to  have  any  business  associations  with  railroads,  that  Judge  Cooley  was  de- 
feated, I  am  informed,  by  a  Democrat  in  a  Republican  State.  I  cannot  say,  in  my  opin- 
ion, that  the  people  did  vrrong,  though  I  believe  him  to  have  been  as  pure  and  able  a 
jurist  as  ever  graced  the  bench.  He  simply  made  a  mistake  in  occupying  a  relation  to 
the  railroads  that  the  people  did  not  approve.  The  people  in  the  aggregate  have  seldom 
ever  made  a  blunder  in  choosing  their  judges. 

Sir,  it  is  well  known  that  in  States  where  the  judges  are  elected  by  popular  vote,  it 
is  no  uncommon  thing  for  a  Democratic  Convention  to  endorse  a  Republican  judge,  and 
for  a  Republican  Convention  to  endorse  a  Democratic  judge,  for  re-election.  I  know  of 
my  own  knowledge  of  a  man — Judge  Lochren,  of  Minneapolis — who  was  a  Democrat  and 
served  during  one  of  President  Cleveland's  administrations  as  Commissioner  of  Pen- 
sions, and  he,  though  residing  in  a  Republican  district,  was  time  and  again  endorsed 
by  Republican  conventions  for  re-election  to  the  office  of  district  judge. 

.We  have  recently  witnessed,  sir,  what  struggles  the  people  of  the  city  of  NewYork 
have  had  over  the  election  of  their  judges,  in  their  efforts  to  keep  the  judiciary  there 
pure  and  incorruptible.  We  know  that  the  Tammany  Democrats  of  New  York  city  re- 
cently nominated  a  man  for  judge,  whom  the  people  regarded  as  unfit  for  the  position, 
and  he  was  defeated  at  the  general  election  in  a  Democratic  city.  Had  the  judges  in  the 
State  of  New  York  been  elective  by  the  Legislature  and  that  body  been  Democratic, 
Richard  Croker  would  have  had  his  choice  for  judge,  in  spite  of  the  wishes  of  the  people, 
and  regardless  of  his  fitness.  Mr.  Chairman,  the  people  in  almost  all  of  the  States  of  the 
Union  during  the  period  from  1830  to  1850  amended  their  constitutions  and  provided 
therein  that  judges  should  be  elected  by  the  people,  and  they  did  this  because  it  was  in 
accordance  with  the  principles  and  spirit  of  our  institutions,  and  because  the  other 
modes  that  had  been  tried  were  not  in  accord  with  those  principles  and  had  proven  un- 
satisfactory. This  was  done  before  syndicates,  trusts,  and  corporations  existed  with  such 
power,  as  to  control  the  wealth  of  the  country.  Conditions  in  the  United  States  have 
undergone  a  great  change  since  then.  At  the  present  time  throughout  this  broad  land, 
we  have  combinations  of  capital  as  syndicates,  trusts  and  corporations  which  are  under- 
taking to  control  and  manipulate,  for  their  own  benefit  and  profit,  the  Legislatures  of 
the  States,  and  I  regret  to  say  that  their  efforts  are  attended  with  much  success.  I  state 
this  as  a  well-recognized  truth.  Every  four  years,  in  the  campaign  preceding  the  elec- 
tion of  President,  we,  Democrats,  proclaim  this  truth  from  the  house-tops.  Why  should 
we  not  now  recognize  the  fact  that  our  Legislature  will  be  subjected  to  this  powerful 
-influence  and  be  dominated  in  the  same  way  as  the  Legislatures  of  the  other  States, 
and  take  warning? 

Now,  sir,  in  what  I  am  about  to  say,  I  do  not  refer  to  the  judges  holding  office  at 
the  present  time  in  this  State.  I  grant  that  we  have  on  our  highest  bench,  able  and 
pure  judges,  and  so  far  as  I  am  informed  the  same  may  be  said  as  to  the  other  judges. 
Nor  are  my  remarks  intended  to  apply  to  the  present  Legislature  of  this  State,  which  I 
believe  will  compare  favorably  with  the  Legislature  of  any  other  State.  But  what  I  shall 
say  will  be  with  reference  to  the  judges  and  the  Legislature  we  shall  have  in  the  future, 
resulting  from  conditions  similar  to  those  existing  in  other  States  at  the  present  time. 
We  must  remember  we  are  making  a  Constitution,  gentlemen,  not  enacting  a  statute; 
we  are  making  a  Constitution,  not  for  a  year  or  two  years,  but  may  be  for  forty  or  fifty 
years.    Our  solemn  duty  as  citizens  of  this  Commonwealth  and  members  of  this  body,  is 
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to  provide  well  in  this  matter  for  the  future.  I  have  just  remarked  that  there  are  com- 
binations of  capital — organized  wealth  in  every  form,  which  are  entering  politics  and 
dominating  the  affairs  of  the  States.  They  elect  by  their  influences  United  States  Sena- 
tors and  such  other  officers  as  may  be  elective  by  the  Legislatures  and  also  dictate  the 
laws.  This,  sir,  is  no  dream.  It  is  literally  true.  I  point  you  to  the  State  of  Ohio,  a 
great  and  prosperous  State.  Can  you  tell  me,  if  the  judges  were  appointed  by  the  Legis- 
lature of  that  State,  instead  of  elected  by  the  people,  who  would  control  and  dictate 
their  appointment?  Need  I  tell  you  who  would  not  only  dictate  their  appointment,  but 
own  them  "body  and  soul"?  Gentlemen,  do  you  not  know  with  a  moral  certainty,  that 
they  would  be  the  servile  political  tools  of  the  political  boss  of  that  State,  and  the 
Standard  Oil  Company?  Fortunately,  indeed,  was  it  for  the  Buckeye  State  that  back  in 
1846  the  people  in  their  wisdom  and  devotion  to  the  principles  of  self-government  re- 
stored to  themselves  the  right  of  electing  their  judges;  and  the  result  is,  that  while  the 
political  boss  and  the  Standard  Oil  Company  may  cut  some  figure  in  scattering  their  in- 
fluence over  the  State,  the  harm  done  is  much  less  than  if  they  concentrated  their  efforts 
on  the  Legislature,  consisting  of  a  hundred  or  two  hundred  men. 

The  State  of  Ohio  is  not  the  only  State  in  which  the  Legislature  has  been  controlled 
by  such  evil  influence.  There  is  the  State  of  Pennsylvania.  Can  you  tell  me,  if  this 
State  appointed  the  judges  by  the  Legislature,  who  would  dictate  their  selection?  You 
can  give  me  his  name  as  easily  as  you  can  speak  your  own.  They  would  surely  be  the 
handiwork  and  property  of  her  political  boss.  This  boss  would  never,  I  venture  the 
assertion,  have  e>;perienced  the  difiiculty  he  did  a  vear  or  two  ago  in  holding  on  to  the 
senatorship.  if  he  had  had  the  influence  and  support  of  the  judges  of  his  State.  But 
the  people,  luckily  for  the  Slate  of  Pennsylvania,  restored  to  themselves  their  right 
to  elect  their  judges.,  years  ago,  and  they  could  not  be  utilized  asi  a  part  of  the  boss' 
machine.    They  were  responsible  only  to  the  people  and  were  pure  and  undeflled. 

And  there  is  another  State,  to  which  I  will  call  attention.  I  refer  to  the  State  ol 
New  York.  This  great  State, — the  Empire  State — has,  as  others  have,  her  political  boss, 
and  the  Legislature  he  holds  in  the  hollow  of  his  hands.  It  would  do  his  bidding  and 
every  judicial  office  in  that  State  would  be  hisi  patronage  to  distribute,  were  the  judges 
there  elective  by  the  Legislature;  and  the  judges  would  be  responsible  to  the  boss  for  the 
faithful  performance  of  political  services,  rather  than  to  the  people  for  the  faithful  per- 
formance of  their  duties.  The  people  of  this  State  showed  wisdom,  when  in  1846,  they 
restored  to  themselves  the  right  of  electing  judges.  Wonderful  has  been  the  foresight 
of  the  people! 

Mr.  Justice  Brewer  truly  remarked  in  a  public  speech  delivered  a  tew  weeks  ago, 
that  this  is  an  age  of  political  bosses.  In  discussing  this  question,  we  nad  as  well  talk 
plainly.  It  is  an  age  of  bosses  and  they  always  act  with  the  corporations  and  trusts.  I 
venture  the  remark,  Mr.  Chairman,  that  if  the  head  official  and  manager  of  the  Standard 
Oil  Company  were  here  and  were  asked  the  question  what  department  of  this  govern- 
ment would  he  choose  through  which  to  control  the  affairs  of  this  State's  government, 
so  as  to  oppress  the  people,  to  the  advantage  and  profit  of  his  corporation,  his  answei 
would  be,  "Give  me  the  judges."  What  difference  to  corporations  does  it  make  what  the 
laws  are,  if  the  corporation  judge  construes  and  administers  them?  And  in  such  a  con- 
dition of  affairs,  the  plight  of  the  private  citizen  would  be  pitiable,  indeed. 

I  have  been  somewhat  amused  at  some  of  my  friends  who  are  very  ardent  supporters 
of  the  employers'  liability  and  the  railway  commission  bills.  They  say,  "we  must  make 
these  corporations  do  right;  we  must  protect  the  employees  of  the  railroads  by  a  fellow 
servant  doctrine  more  humane  and  fairer  to  them  than  the  present  doctrine,"  Well,  this 
is  a  noble  mission.  I  am  with  them  in  this  desire,  and  ami  in  earnest.  I  want  to  see  the 
employer's  liability,  and  the  railway  commission  bills  adopted  into  law. 

When  my  friends  are  asked  why  they  want  to  legislate  these  measures  into  the  Con- 
stitution of  Virginia,  they  reply,  "because  the  railroads  control  the  Legislature,  and 
they  will  not  allow  them  to  be  passed  and  become  laws."  As  evidence  of  this,  they  cite 
the  fact  that  the  railroads  have  defeated  by  their  influence  the  employers'  liability  bill 
at  several  sessions  of  the  Legislature.    Now,  sir,  while  they  thus  believe,  yet  they  are 
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willing,  some  of  them,  to  entrust  the  election  of  judges  to  the  Legislature, — to  a  body 
under  corporate  influence  and  control  as  they  claim.  They  are  in  favor  of  committing 
the  election  of  the  judiciary  to  a  legislative  body,  which,  they  admit,  is  dominated  by  the 
railroads. 

Gentlemen,  that  will  not  do.  If  you  desire  to  protect  the  people  of  Virginia  against 
the  baneful  influence  of  corporations,  do  not  commit  the  election  of  judges  to  che  Legis- 
lature. And  if  you  w^ould  give  relief  to  the  employees  of  the  railroads,  do  not  permit,  I 
pray  you,  the  judges  to  be  appointed  by  the  Legislature.  If  you  do,  I  would  not  give  a 
fig  for  any  employers'  liability  bill  or  railway  commission  bill  that  you  shall  adopt. 
What  vrould  they  amount  to,  administered  by  a  railroad  judge?  The  most  that  could  be 
expected  of  such  laws  would  be,  that  they  would  result  in  a  more  thorough  organization 
of  the  corporations  against  the  people  and  their  interests,  and  their  influence  would  be 
more  powerful  and  effective  than  ever  before. 

Mr.  Chairman,  I  came  to  this  Convention  with  the  earnest  hope  that  I  might  do 
something  for  the  better  government  of  mj  State,  Among  the  chief  things  desired  in  the 
way  of  reform,  besides  an  improved  electorate,  were,  that  we  should  have  a  more 
economical  administration  of  affairs  and  the  election  of  the  judges  by  the  people  that 
they  may  not  so  easily  be  elected  hj  the  influence  of  the  railroads  and  other  corporations. 
But  so  far  as  economy  is  concerned,  I  see  but  one  thing  of  importance  done  in  that  di- 
rection and  that  is  the  adoption  of  the  article  providing  for  quadrennial  sessions;  and 
this  is  now  pending  on  a  motion  to  re-consider  and  it  may  yet  be  defeated,  and  if  it  is, 
we  will  have  no  greater  economy  than  now  exists. 

The  judiciary  system  as  reported,  vrhen  put  into  full  operation  to  meet  the  require- 
ments of  the  situation  will  be  equally  as  expensive  as  the  present  system.  The  report 
presents  a  saving  of  about  ^14,000.00.  No  lawyer  of  experience,  who  has  any  acquaint- 
ance with  the  amount  of  business  to  be  transacted  by  the  courts  of  this  Commonwealth 
and  has  given  any  thought  to  the  subject,  can  believe  for  one  moment  that  twenty-four 
circuit  judges  can  despatch  it,  as  it  ought  to  be  done,  satisfactorily  to  the  people.  The 
number  of  circuits  must  be  increased  in  order  to  do  this,  and  when  this  shall  have  been 
done  sufliciently,  paying  an  annual  salary  of  $2,500.00  per  judge,  the  system  reported 
will  be  found,  in  my  judgment,  to  be  just  as  expensive  as  the  present. 

But,  gentlemen,  this  is  a  small  matter  compared  with  the  question  of  how  shall  the 
judges  be  chosen.  Give  us  a  learned,  courageous  and  incorruptible  judiciary,  aiid  we 
know  that  life,  liberty,  and  property  will  be  protected.  I  care  not  what  change,  political 
or  otherwise,  may  come,  such  a  judiciary  safely  guards  the  rights  of  the  private  citizen. 
A  few  thousand  dollars  are  not  to  be  considered  in  dealmg  with  the  great  question,  in 
whose  hands  life,  liberty  and  property  shall  be  entrusted  in  contests  involving  them. 
Shall  they  be  entrusted  with  judges  elected  by  the  people  or  with  judges  elected  by  a 
political  boss  and  corporations?   That  is  the  question  for  you  to  decide. 

We  know  the  power  of  corporations  and  how  unscrupulous  they  are.  We  know  of 
their  dealings  with  Legislatures  in  other  States,  if  we  have  not  observed  them  in  our 
own;  and  as  sure  as  this  old  Commonwealth  shall  continue  to  exist  as  a  Commonwealth, 
if  you  confer  the  power  of  appointment  of  judges  upon  the  Legislature,  this  body  will 
be  controlled  and  practically  owned,  and  so  will  the  judges,  by  corporations  and  a  politi- 
cal boss.  Will  the  people  approve  this?  Are  you,  gentlemen,  willing  to  produce  this 
result  ? 

Mr.  Carter :  Do  3*ou  think  that  the  Legislature  and  the  judges  are  now  owned  by  the 
corporations? 

Mr.  Quarles:  I  stated  a  few  moments  ago,  that  I  did  not  intend  what  I  should  say 
to  apply  to  the  present  Legislature  or  the  present  judges.  I  am  speaking  entirely  with 
reference  to  the  future,  as  I  have  distinctly  stated. 

Mr.  Carter:    Are  you  willing  to  enter  a  disclaimer  as  to  them? 

Mr.  Quarles:  I  will  say  this,  that  if  the  judges  of  this  State  have  been  elected  by- 
corporate  influence,  I  do  not  know  it,  and  I  wish  further  to  say,  I  have  had  no  opportunity 
of  knowing.  But  I  do  say,  according  to  reports,  which  are  generally  credited,  in  a  large 
number  of  the  States  of  this  Union,  corporations  are  very  potential  in  the  manipulation 
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of  Legislatures.  It  may  be  that  the  Virginia  Legislature,  in  the  future,  will  be  an  excep- 
tion to  what  seems  to  be  the  general  rule;  it  may  be  its  members  v/ill  be  something  more 
than  human,  but  I  will  say  to  my  friend  that  I  have  heard  it  said,  time  and  again,  that 
the  corporations  defeated  the  employers'  liability  bill  several  times,  when  it  was  before 
the  Legislature  of  this  State.    Will  you  enter  a  disclaimer  as  to  that?  (Applause.) 

Mr.  Carter:  I  will  say  that  the  gentleman  knows  as  m.uch  about  it  as  I  do.  I  never 
had  anything  to  do  with  it. 

Mr.  Quarles:  I  am  glad  the  gentleman  knows  nothing  about  it  and  had  nothing  to 
do  with  it. 

The  gentleman  from  Hanover  (Mr.  Carter)  complains  that  we  talk  too  much  about 
the  people.  The  very  word  "people"  seems  to  annoy  him.  I  will  remind  the  gentleman 
that  we  are  here  assembled  by  authority  of  the  people,  for  the  purpose  of  attending  to 
their  business,  and  that  in  order  to  do  this  it  is  necessary  to  think  and  talk  about  them. 
Daniel  Webster  said  this  is  "the  people's  government,  made  for  the  people,  made  by  the 
people,  and  answerable  to  the  people."  If  we  do  not  represent  the  people,  v\^hom  do  we 
represent,  and'  if  we  are  not  permitted  to  talk  about  the  people,  whom  should  we  talk 
about? 

Mr.  Chairman,  it  will  be  conceded  by  all  that  the  principle  that  the  three  depart- 
ments of  government  should  be  entirely  independent,  the  each  of  the  other,  is  peculiar  to 
our  form  of  government  and  is  "the  one  grand  fundamental  doctrine  of  constitutional 
liberty."  And  it  is  especially  true  that  the  judiciary  should  be  independent  of  not  only 
the  executive,  but  of  the  legislature.  Now,  it  is  contended  that  we  should  adopt  the 
system  of  electing  judges  that  is  violative  of  this  doctrine;  that  we  should  make  the 
judiciary  subject  to  the  Legislature,  in  that  the  judges  should  depend  for  their  election 
and  re-election  on  the  will  and  pleasure  of  that  body. 

The  right  of  choosing  judges,  sir,  is  undoubtedly  vested  in  the  people,  and  the  rea- 
sons why  they  should  exercise,  if  possible,  that  right  are  numerous  and  overwhelming. 
But  it  has  been  argued  by  opponents  of  this  mode  that  the  people  are  incapable  of  elect- 
ing judges;  that  they  do  not  choose  the  most  competent  men  to  fill  the  office  of  judge; 
that  the  judiciary  elected  by  them  are  not  independent,  and  hence  it  is  necessary  to  elect 
judges  by  agents. 

The  best  evidence  that  this  argument  is  unsound  is  the  fact  that  actual  experience 
has  demonstrated  the  contrary  to  be  true. 

I  would  have  the  judges  independent, — independent,  so  far  as  possible,  of  corrupting 
influences,  but  not  independent  of  the  people.  I  would  have  them  feel  their  dependence 
upon  the  people,  and  thus  subject  to  that  moral  sense  of  rectitude  and  wholesome  re- 
straint which  belongs  to  public  opinion.  The  best  guaranty  of  a  faithful  discharge  of 
duty  is  the  man's  integrity,  and  this  is  best  sustained  by  direct  responsibility  to  the 
people. 

And,  Mr.  Chairman,  let  it  be  remembered  that  the  election  of  judges  does  not  belong 
to  the  Legislature.  Its  function  is  to  make  laws,  and  to  devolve  upon  it  this  additional 
and  foreign  burden  must  impair  its  efficiency  as  a  body  of  law-makers.  David  Dudley 
Field  correctly  said:  "The  closer  a  legislative  body  is  confined  to  the  making  of  laws 
and  the  less  scope  is  allowed  to  other  measures,  the  better  for  the  laws  themselves." 

I  do  not  contend  that  this  system  of  choosing  judges  is  perfect.  Any  system  that 
may  be  conceived  of  will  have  its  imperfections.  The  appointive  system  gave  to  Eng- 
land as  it  has  to  this  country  many  distinguished  jurists,  and  some  failures.  The  system 
of  electing  judges  by  popular  vote  has  also  given  to  this  country  many  illustrious  jurists 
and  some  failures.  The  point  I  make  is  that  the  latter  systemi,  under  present  conditions 
in  this  country,  is  productive  of  better  results  than  the  former,  and  that  the  former 
method  is  attended  by  the  greatest  peril  to  the  rights  of  the  people.  And  the  election  of 
judges  by  popular  vote  is  an  educational  agency  that  is  of  great  value  to  the  people.  A 
citizen  who  does  not  exercise  the  rights  of  a  freeman  performs  the  part  of  a  slave,  and  a 
citizen  who  does  exercise  those  rights  is  a  sovereign;  it  is  ennobling  in  character  and 
uplifts  the  citizen  to  the  benefit  not  only  of  himself,  but  of  his  State. 

That  the  people  of  Virginia  are  capable  of  self-government  and  will  use  the  right 
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of  electing  judges  wisely  is  evidenced  by  tlie  elections  held  under  the  Constitution  of 
1850-51.  They  elected  to  the  Supreme  Court  of  Appeals  under  that  Constitution,  John 
J.  Allen,  Richard  C.  L.  Moncure,  AVilliam  Daniel,  George  H.  Lee,  and  William  J.  Robert- 
son, all  learned,  courageous  and  pure.  In  support  of  my  position  I  point  to  the  judges  of 
the  State  of  New  York  where  this  system  has  elevated  to  the  bench  men  like  Saniord  E. 
Church  and  Kufus  W.  Peckham;  to  the  judges  of  Michigan  where  it  has  elevated  to  the 
bench  a  Thomas  M.  Cooley,  and  to  the  judges  in  every  State,  where  the  system  has  had 
a  fair  trial. 

Mr.  Irving  Browne,  in  vrriting  upon  this  subject,  said:  "Judges  chosen  by  universal 
suffrage  have  never  suffered  in  the  comparison,  other  things  being  equal,  with  the  judges 
of  those  States  in  vrhich  the  older  and  more  conservative  modes  are  retained." 

The  question  that  here  confronts  us  as  presented  by  our  opponents,  is,  are  we  Vir- 
ginians of  to-day  capable  of  self-government?  Are  the  men  who  followed  Lee  and  Jack- 
son and  the  descendants  of  those  who  gave  their  lives  under  their  leadership  to  the 
cause  of  freedom  competent  to  choose  their  judges?  Marylanders  capable  of  self-govern- 
ment, but  Virginians  not!  Pennsj^lvanians  and  New  Yorkers  capable  of  self-government, 
but  Virginians  not!  The  people  of  thirty-six  States  of  this  Union  capable  of  self-gov- 
ernment, but  Virginians  not!  If  this  be  true,  then  we  are  degenerate  sons.  I  don't  be- 
lieve it,  and  I  will  never  make  the  ignoble  admission. 

Virginians  of  to-day  are  as  competent  to  govern  themselves  as  in  the  days  of  the 
fiities  and  sixties.  The  facilities  for  educating  the  people  are  better  nov>^  than  ever 
before  and  the  average  grade  of  intelligence  among  the  whites  is  higher.  The  devotion 
of  the  people  to  the  principles  of  free  government  through  the  entire  history  of  the  State 
has  been  well  attested.  The  battles  fought  and  won  by  the  sons  of  Virginia  upon  her  soil 
in  the  late  Civil  War,  the  greatest  of  wars  known  to  history,  establish  their  love  for 
country  and  constitutional  rights  that  makes  them  worthy  of,  and  fit  for,  the  full  en- 
joyment of  the  rights  of  self-government.  If  intelligence  and  patriotism  qualify  a  people 
for  self-government,  then  Virginians  are  qualified. 

And,  now,  Mr.  Chairman,  I  am  through  with  my  remarks  and  I  would  have  every 
member,  when  he  comes  to  cast  his  vote,  to  consider  and  refiect  whether  he  is  willing  to 
trust  the  people  of  his  county  or  district,  who  sent  him  here.  If  he  is  unwilling  to  trust 
them, — his  own  constituents, — then  let  him  vote  for  this  report.  If  he  thinks  them 
sufficiently  intelligent  for  self-government  and  is  willing  to  trust  them,  then  for  the  sake 
of  Virginia  and  the  good  of  humanity,  let  him  vote  to  restore  to  the  people  the  right  of 
electing  their  Supreme  Court  judges,  which  belongs  inherently  to  them.  (Applause.) 

Mr.  Brooke:  Mr.  Chairman,  I  believe,  at  least  I  hope,  that  I  am  not  a  presumptuous 
man,  and  yet  I  am  willing  to  concede  that  it  must  seem  like  presumption  for  me  to 
undertake  to  add  anything  to  the  debate  which  has  taken  place  upon  this  most  important 
question,  .-nd  but  ior  the  fact,  sir,  that  I  feel  so  deep  an  interest  in  the  final  result  of 
this  vote;  but  for  the  fact  that  I  feel  that  this  question  is  even  more  important  than  the 
great  suffrage  question  itself,  I  should  be  willing  to  keep  my  seat,  and  to  express  my 
views  only  by  my  vote. 

It  is  a  little  difficult  for  one  so  unskilled  in  debate  as  I  am  to  take  up  this  question 
as  it  has  been  presented  by  the  gentlemen  upon  the  other  side,  because  these  gentlemen 
differ  in  their  own  views.  . 

We  find  the  gentleman  from  Danville  (Mr.  Withers),  judging  by  his  speech,  to  be  an 
advocate  of  the  election  of  ail  judges  by  the  people.  We  find  the  gentleman  from  Rich- 
mond city  (Mr.  Meredith)  favoring  the  election  of  the  judges  of  the  Stipreme  Court  by 
the  people,  but  (for  reasons  which  he  alleged)  we  find  that  he  is  unvrilling  to  let  the 
people  elect  the  circuit  and  the  lower  judges.  And  v\'e  find  the  distingtiished  member 
from  Winchester  (Mr.  Harrison)  a  little  uncertain  as  to  exactly  what  he  does  want; 
for,  judging  by  the  amendment  or  substitute  which  he  has  offered,  he  is  unwilling  to  com- 
mit himself  either  to  election  by  the  Legislature  or  to  election  by  the  people.  His  sub- 
stitute provides  for  election  by  the  people  at  first,  and  if  that  plan  should  not  work  satis- 
factorily the  Legislature  is  empowered  to  change  it. 

When  I  knew  that  this  debate  was  approaching  I  looked  forward  to  it  with  great 
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interest.  I  anticipated  great  pleasure  in  listening  to  it.  I  even  hoped  that  I  would  learn 
something  about  the  fundamental  principles  of  government  from  the  gentleman  on  the 
other  side.  I  assumed  that  this  was  a  deliberative  body.  I  assumed  that  when  gentle- 
men got  up  to  advocate  a  change  in  our  organic  law  so  important  as  this  they  would 
give  us  some  reasons,  referable  to  some  fundamental  principle  in  the  philosophy  of  gov- 
ernment, which  would  justify  it.  And  when  I  knew  that  the  distinguished  gentleraan 
from  Danville  (Mr.  Withers)  was  to  lead  the  debate  on  that  side  I  felt  more  than  ever 
coniadent  that  I  would  be  enlightened  in  that  direction.  But,  sirs,  if  we  go  back  two  days 
to  the  speech  delivered  by  that  gentleman,  v/e  find  that  instead  of  reasons  he  gives  "I 
believe;"  instead  of  theories  of  government  he  gives  his  "I  fail  to  understand."  The 
gentleman's  beliefs  are  doubtless  dear  to  himself;  they  may  be  valuable  to  the  com- 
munity at  large,  but  they  are  not  arguments  for  a  change  in  our  organic  law. 

My  friend  will  excuse  me  and  take  in  good  part,  as  I  intend  it,  a  brief  reference  to  his 
speech.    I  v/ill  say  that  it  reads  very  much  like  a  creed: 

I  believe  in  addition,  Mr.  Chairman;  I  do  not  believe,  Mr.  Chairman;  I  believe  that 
the  man  who  sits  in  a  court  of  law  and  instructs  the  jury  as  to  its  finding  in  a  matter 
of  life  and  liberty  should  look  to  the  people  for  his  authority;  I  do  not  believe  in  gov- 
ernment except  within  the  function  of  law-making,  by  Legislatures  or  Constitutional 
Conventions.  I  do  not  understand,  *  *  *  nor  am  I  satisfied  that  somebody  else 
can  make  a  wiser  choice  than  the  people.    I  cannot  understand  the  fear  of  the  people. 

Gentlemen,  I  had  looked  for  something  more  fundamental  in  the  argument  of  this 
case  than  the  beliefs  of  the  gentleman  from  Danville. 

There  is,  there  must  be,  in  the  discussion  and  consideration  of  a  question  of  this 
sort  some  fundamental  principle  of  government  upon  which  we  may  rely  as  being  the 
result  of  the  best  thought  of  the  sages  of  all  ages.  In  Virginia,  sir,  we  are  not  left  in  the 
■dark  as  to  what  that  principle  is.  Since  the  great  chief  justice  uttered,  probably  in  this 
hall,  that  splendid  sentiment  of  his  that  "the  greatest  scourge  an  angy  heaven  ever  in- 
flicted upon  an  ungrateful  and  a  sinning  people  is  an  ignorant,  a  corrupt,  or  a  dependent 
judiciary."  There  has  been  an  end  of  controversy  as  to  the  principle  which  ought  to 
underlie  the  selection  of  our  judges.  That  principle  of  independence  has  become  axio- 
matic in  its  application  to  the  philosophy  of  government. 

Mr.  R.  Walton  Moore:  I  happen  to  have  here  the  speech  of  Chief  Justice  Marshall, 
from  which  the  gentleman  has  just  quoted.  He  seems  to  state,  as  a  fundamental  prin- 
ciple, that  you  can  only  bring  about  judicial  independence  by  dealing  with  the  tenure 
of  office;  that  complete  independence  of  the  judiciary  is  not  possible  unless  you  insure  the 
tenure  of  office  of  the  judges  by  limiting  it  to  their  good  behavior. 

Mr.  Brooke:  The  gentleman  is  entirely  correct,  to  this  extent:  At  the  time  Chief 
Justice  Marshall  uttered  the  sentiments  I  have  quoted  he  was  discussing  the  question 
of  tenure  of  office.  It  was  true  in  that  day,  as  it  might  very  well  be  true  in  this  day,  that 
the  farther  you  remove  the  judges  from  the  power  of  removal  and  the  mere  caprice  of 
the  people  the  more  independent  you  will  make  them. 

The  gentlemen  on  the  other  side  admit  this  principle  as  underlying  the  consideration 
of  this  question.  The  gentleman  from  Richmond  (Mr.  Meredith)  said  that  never  in  his 
life  had  he  uttered  a  sentiment  or  an  opinion  which  would  justify  anybody  in  saying  that 
he  believed  in  a  dependent  judiciary.  The  gentleman  from  Danville  (Mr.  Withers) 
would  probably  echo  the  sentiment.  And  yet  I  find  that  the  gentleman  from  Danville 
says  that  he  would  like  every  judge  sitting  on  the  bench,  when  he  charges  the  jury  as  to 
the  law,  to  know  and  to  recognize  that  he  gets  his  power  from  the  people,  and  is  respon- 
sible to  them. 

Mr.  Withers:  Do  you  desire  the  judge  on  the  bench  to  feel  his  responsibility  to  any- 
one else  than  the  people?    If  so,  to  whom? 

Mr.  Brooke:  To  himself  and  to  his  own  sense  of  right.  What  has  he  to  gain?  How 
Is  he  to  be  assisted  in  the  discharge  of  his  duties  by  sitting  there  as  a  shivering  slave 
before  a  fickle  master?  How  will  it  assist  him  in  the  discharge  of  his  duties  to  know 
and  to  feel  and  to  recognize,  as  the  gentleman  puts  it,  that  he  stands  in  the  presence  of 
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his  master,  and  is  in  danger,  through  some  righteous  decision,  of  meeting  an  unjust  pun- 
ishment at  the  hands  of  a  revengeful  master? 

How  does  it  help  him?  What  reason  can  there  be  for  desiring  the  judge  upon  the 
bench  in  disposing  of  a  chancery  or  other  case,  to  recognize  every  moment  of  the  session 
that  he  Is  subject  to  the  will  of  the  people?  It  does  not  do  him  any  good  in  the  discharge 
of  his  duties.  It  does  not  assist  him  in  the  determination  of  difficult  questions  of  law. 
Why  should  he  know  it?  Why  should  he  feel  it,  except  that  he  may  recognize  that  the 
very  people  with  whom  he  is  brought  in  direct  contact,  v/hose  rights  he  is  deciding,  may 
revenge  themselves  upon  him  by  their  future  action  in  voting  for  or  against  him? 

The  gentleman  from  Richmond  (Mr.  Meredith)  says  that  he  thinks  the  judges  ought 
not  to  be  removed  from  contact  and  intimate  association  with  the  people.  Why  not? 
Does  a  judge  get  any  inspiration  as  to  how  to  decide  his  cases  from  his  circulation 
among  the  people?  AVhy  should  he  not  be  removed  from  all  impressions  which  may 
be  derived  from  outside  contact  with  the  populace?  Why  should  he  be  subjected  to  the 
influences  and  prejudices  prevailing  in  the  community  in  which  he  is  presiding  over 
hotly-contested  cases? 

Sir,  it  seems  to  me  that  the  best  thing  that  could  possibly  be  done,  in  order  to  re- 
move a  judge  from  all  influences  and  all  prejudices,  and  in  order  to  enable  him  to  decide 
a  question  of  law  upon  the  principles  of  right  and  justice,  would  be  to  remove  him  as  far 
as  possible  from  personal  contact  with  everybody  who  could  influence  his  mind  in  any 
other  way  than  by  the  processes  of  reasoning  in  the  court  itself. 

Mr.  Meredith:    Is  not  that  a  purely  ideal  condition? 

Did  you  ever  see  a  judge  removed  from  contact  vfith  all  the  people?  Do  you  not 
Imow  that  he  comes  in  daily  contact  with  men  of  his  class  and  his  association?  And  if 
he  is  to  come  in  contact  with  them  and  to  be  impressed  with  their  ideas,  should  he  not 
have  a  broader  feeling?    Should  he  not  have  a  feeling  for  all  the  people? 

That  is  the  proposition  I  laid  down  yesterday,  and  which  has  already  been  miscon- 
strued.   I  did  not  think  the  other  gentlemen  who  followed  would  misconstrue  it. 

Mr.  Brooke:  I  did  not  think  I  had  misconstrued  you.  I  will  answer  the  gentleman's 
question  by  saying  that  that  would  be  an  ideal  condition.  I  will  answer  the  gentleman's 
question  by  admitting  that  it  is  impossible,  in  the  conduct  of  human  affairs,  so  to  isolate 
a  man  that  he  is  not  brought  into  contact  with  his  fellow  men.  But  I  deny  the  gentle- 
man's proposition  that  it  is  true  or  ought  to  be  true  that  the  judge  should  receive  any 
impressions  in  the  matter  of  the  discharge  of  his  duty  by  this  contact  with  the  people. 

If  the  doctrine  of  the  independence  of  the  judiciary  is  true,  if  it  is  axiomatic,  as  we 
believe  it  is,  what  is  the  province  of  this  Convention?  It  is  to  work  out,  as  nearly  as 
possible,  a  system  for  the  election  of  the  judiciary  which  will  remove  them  from  depend- 
ence. The  gentlemen  on  one  side  say  that  that  can  be  accom^plished  by  having  the  judges 
elected  by  the  direct  vote  of  the  people.  Others,  whom  I  follow,  say  that  the  farther  you 
put  the  judge,  in  the  discharge  of  his  duty,  from  the  power  which  appointed  him  and 
which  has  the  right  to  control  or  remove  him,  the  more  you  promote  the  independence 
of  the  judiciary. 

It  has  been  said  by  gentlemen  on  the  floor,  particularly  by  the  gentleman  from  Dan- 
ville (Mr.  Withers)  and  the  gentleman  from  Augusta  (Mr.  Quarles),  that  we,  the  repre- 
sentatives of  the  people,  charged  with  the  formation  of  their  organic  law,  have  no  right 
to  take  away  from  them  the  power  to  elect  their  judges  by  direct  vote. 

Gentlemen,  is  that  a  fair  argument?  Is  it  not  true,  and  does  not  everybody  recog- 
nize it  who  will  think  for  a  moment,  that  after  all  the  people  are  the  source  of  power, 
and  that  the  question  before  us  is  not  one  of  depriving  the  people  of  that  power,  but  of 
directing  the  manner  in  which  they  shall  exercise  it,  whether  by  a  direct  vote  or  the  im- 
mediate vote  of  their  representatives? 

The  gentleman  from  Augusta  (Mr.  Quarles)  and  the  gentlemen  on  his  side  of  this 
question  plead  that  we  should  trust  the  people.  Gentlemen,  I  must  confess  that  I  do  not 
exactly  know  what  that  term  means.  But  I  will  go  a  bow-shot  farther  than  the  gentle- 
man from  Augusta  (Mr.  Quarles)  in  my  confidence  and  reliance  upon  the  people.  I  be- 
lieve that  the  people  will  have  enough  sense  and  discretion  to  send  to  the  Legislature  in 
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the  future,  as  they  have  ever  done  in  Virginia  in  the  past,  men  who  are  able  to  with-  j 
stand  the  alleged  corrupt  practices  of  the  corporations. 

And  I  go  further  than  that.  If  such  practices  exist  as  are  pictured  by  the  gentleman 
from  Augusta,  I  say  it  is  an  argument  that  the  people  are  not  fit  to  elect  the  members 
of  their  own  Legislature.  Would  you  place  in  the  hands  of  people  who  cannot  select  mem- 
bers of  the  Legislature  honest  enough  to  resist  the  encroachm^ents  of  the  corporations, 
and  the  corruptions  practiced  by  them,  the  election,  by  direct  vote,  of  the  judges  who 
determine  the  questions  of  their  lives  and  their  liberty  and  their  property?  If  they  are 
not  wise  enough  to  elect  members  of  the  Legislature  who  can  be  trusted,  will  they  be 
wise  enough  to  elect  members  of  the  judiciary  who  can  be  trusted? 

As  I  said  before,  this  is  not  a  question  of  depriving  the  people  of  their  rights,  bi;t 
of  directing  how  those  rights  shall  be  exercised.  It  is  not  a  question  of  denying  that  all 
power  resides  in  the  people;  it  is  a  recognition  of  that  seat  of  all  power.  But  we  are 
sent  here  in  our  wisdom,  if  we  have  any,  in  our  discretion,  as  far  as  we  can  use  it,  to 
select,  among  other  things,  the  best  method  of  using  that  power.  Is  it  not  child's  play, 
if  I  may  be  pardoned  for  the  expression,  to  attempt  to  confuse  the  question  by  the  sug- 
gestion that  we  are  here  trying  to  deprive  the  people  of  their  power? 

I  would  like  to  know  for  what  purpose  we  have  been  sent  here  if  not  to  determine 
all  the  questions  of  our  fundamental  government.  I  would  like  to  know  for  what  pur- 
pose our  power  is  given  to  us  if  not  to  express,  in  the  form  of  organic  law,  vv^hat  we 
believe  to  be  the  best  form  of  government  for  the  people  of  Virginia. 

Gentlemen  talk  about  our  attempting  to  usurp  the  power  of  the  people  when  we  de- 
termine (if  we  do'  determine)  that  the  judiciary  shall  not  be  elected  by  the  people,  when 
we  all  knov/  that  we  are  this  very  day  tinkering  with  the  most  fundamental  privilege  of 
the  citizen,  as  to  whether  or  not  he  shall  vote  for  anybody. 

"Deprive  the  people  of  their  power?"  "Usurp  the  power  of  the  dear  people?"  "Not  j 
trust  the  dear  people?"  We  are  trusting  them  far  more,  I  am  afraid,  than  they  are  i 
trusting  us  now.  As  far  as  this  matter  of  the  election  of  the  judiciary  by  the  people  is 
concerned,  the  question  is  not  so  much  whether  we  can  trust  the  people  as  whether  we 
can  trust  the  judges  who  are  elected  in  that  way.  We  must  look  at  questions  of  this  sort 
v/ith  some  reference  to  the  frailties  of  human  nature.  We  must  deal  with  questions  of 
this  sort  with  some  knovv^ledge  of  the  position  in  which  the  judiciary  itself  will  be  put  if 
this  plan  is  adopted.  It  makes  no  difference  in  the  result  whether  the  judge  performs 
his  duty  properly  or  not.  If,  in  the  public  mind,  he  is  prejudiced  or  swayed  by  his  situa- 
tion, he  loses  the  respect  of  the  community,  and  the  administration  of  justice  is  brought 
into  disrepute. 

Recognizing  that  principle — and  it  is  a  principle^ — are  we  going  to  put  the  judges  in  | 
a  position  where  they  v/ill  knov/  that  every  individual  against  whom  they  decide  a  case 
may  harbor  in  his  heart  a  resentment  against  them  until  the  day  of  election?  Times 
come  in  the  administration  of  justice,- especially  in  thickly  settled  communities,  when  a 
public  sentiment,  guided  by  caprice,  runs  rampant  even  to  the  very  doors  of  the  ball  of 
justice  itself,  while  w^ithin  stands  some  man  in  the  last  resort  of  the  American  citizen 
fighting  for  his  life  or  his  liberty  or  his  rights  under  the  law  against  the  cry  which 
comes  up  to  the  doors  of  the  courthouse.  A  few  days  afterward  comes  the  election  of  the  || 
judge.  It  is  possible  for  us  not  to  recognize  the  fact  that  even  if  the  judge,  under  such 
circumstances,  is  sufficiently  strong  and  able  and  has  sufficient  integrity  to  resist  that  sort 
of  influence  if  he  decides  that  question  in  favor  of  the  blatant  demands  of  an  angry  mob, 
the  people  will  believe  that  he  has  been  influenced  by  public  clamor  rather  than  by  the 
justice  of  the  case? 

Gentlemen,  I  never  want  to  see  the  day  when  a  judge,  sitting  upon  the  bench  and 
looking  into  the  eyes  of  the  man  who  stands  accused  as  a  felon,  may  realize  that  to  some 
extent  at  least  his  own  position,  his  ov/n  success  in  life,  his  own  livelihood,  his  own  am- 
bitions, are  within  the  power  of  the  man  who  stands  before  him,  for  trial.  I  hope,  gentle- 
men, so  strongly  that  I  cannot  adequately  express  the  hope,  that  it  will  be  the  will  of 
this  Committee  to  vote  down  all  of  these  amendments,  and  to  have  the  judges  elected 
by  the  Legislaure,  as  they  are  now. 
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Mr.  Goode:  I  beg  leave  to  remind  my  friend  that  Thomas  Jefferson,  the  apostle  of 
freedom,  the  father  of  the  Democratic  party,  and  the  most  remarkable  political  philoso- 
pher this  country  has  ever  knov\-n,  in  that  v-onderful  inaugural  address  delivered  on  the 
fourth  day  of  March,  1801,  summed  up  in  a  few  simple  sentences  all  the  safeguards  of 
human  liljeny;  and  among  them  he  places  a  jealous  care  for  the  right  of  election  by  the 
people.   (Applause.)   Nov,  does  my  friend  endorse  that  sentiment  or  not? 

Mr.  Brooke:  I  will  answer  the  reverend  president  (laughter) — for  he  talks  so  much 
like  a  preacher  that  when,  in  the  shape  of  a  reminder  to  me,  he  interjected  his  own  little 
speech  on  this  subject,  I  felt  that  I  was  in  the  presence  of  a  Methodist  minister.  (Laugh- 
ter and  applause.)  I  will  answer  the  gentleman's  cuiestion  in  this  way.  notwithstanding 
the  fact  that  he  tmdertakes  to  put  me  in  the  imfair  position  of  comparison  with  the 
great  apostle  of  the  people;  I  do  believe  in  the  election  by  the  people  of  all  the  officers  of 
the  government  who  deal  with  the  politics  of  the  government  and  who  ought  to  be  con- 
trolled by  the  will  of  the  people.  I  believe  in  the  election  by  the  people  of  the  executive 
department  and  of  the  legislative  department,  because  the  executive  department  and  the 
legislative  department  deal  with  the  public  policies  of  the  people.  It  is  proper  that  these 
departments  should  be  under  the  control  of  the  people.  But  I  do  not  believe  in  the  elec- 
tion by  the  people  of  judges,  who  have  nothing  to  do  with  the  policies  of  the  govern- 
ment except  to  enforce  the  laws  as  they  are  made  by  the  Legislature,  to  be  executed  by 
the  executive.  (Applause.) 

Mr.  Barbour:  Mr.  Chairman,  I  am  a  most  profound  believer  in  the  principle  that  in 
the  people  resides  all  power,  and  that  all  power  is  derived  from  them.  I  do  not  use  that 
expression,  Mr.  Chairman,  in  the  demagogical  sense  in  which  it  is  frequently  used;  nor 
do  I  mean  it  in  a  Pickwickian  sense.  Btit  I  do  believe  it  voices  in  the  broadest  sense, 
the  true  principle  upon  which  our  entire  system  of  government  is  based. 

I  do  not  believe  it  to  be  vrise,  :\Ir.  Chairman,  for  the  people  to  undertake  to  exercise, 
directly,  all  of  their  powers.  I  do  believe  it  to  be  wise,  however,  that  the  people  shall 
always  retain  within  their  power  the  means  of  making  all  departments  of  the  govern- 
ment responsible  to  their  will.  The  first  principle  to  which  I  have  referred  is  fully 
recognized  in  our  Bill  of  Rights,  which  divides  our  government  into  three  departments — 
the  executive,  the  legislative  and  the  judiciary.  It  is  the  peculiar  function  of  the  legis- 
lative department  to  prescribe  the  law.  It  is  the  peculiar  function  of  the  executive  de- 
partment to  execute  the  law  according  to  its  true  intent.  In  order  to  arrive  at  that  true 
intent,  in  order  that  the  people  themselves  may  be  protected  from  encroachments  from 
either  of  those  departments,  and  in  order  that  each  department  may  be  protected  from 
encroachments  from  the  other,  this  third  department,  the  judiciary*,  has  been  created  as 
a  department  eqtial  and  co-ordinate  with  the  other  two. 

According  to  my  idea  of  the  theory  of  government,  it  is  just  as  important  that  the 
department  of  the  judiciary  should  receive  its  power  and  its  inspiration  directly  from 
the  people  and  should  be  responsive  to  the  people,  as  it  is  that  the  executive  and  legis- 
lative department  should  so  derive  their  power  and  should  be  so  responsive.  It  seems 
to  me  that  the  founders  of  our  goA'ernment  failed  to  grasp  to  the  full  extent  the  very 
truth  of  the  principles  they  annotmced  when  they  divided  the  government  into  three 
branches.  They,  when  it  was  instituted,  vested  in  the  legislative  department  the  appoint- 
ment of  the  head  of  the  executive  department  and  also  the  appointment  of  the  head  of 
the  judiciary  department;  and  in  that  respect  they  violated  the  verj-  principle  that  they 
asserted. 

That  system,  however,  vras  retained  from  17TG  down  to  1830,  and  from  1S30  down  to 
1851.  Then  it  was,  when  the  representatives  of  the  people  assembled  in  convention,  that, 
seeing  the  error  which  had  been  committed,  they  corrected  it  in  both  branches  of  the 
government  at  the  same  time.  They  for  the  first  time,  in  1851,  put  the  executive  depart- 
ment directly  in  the  hands  of  the  people,  and  at  the  same  time  put  the  judiciary  depart- 
ment where  it  properly  belonged  from  the  beginning — in  the  hands  of  the  people. 

Mr.  Chairman,  when  I  take  the  position  that  the  heads  of  department  shotild  be 
responsible  to  the  people,  I  no  more  imply  by  that  position  that  all  the  members  of  that 
department  should  be  elected  by  the  people  than  I  imply,  when  I  say  that  the  head  of  the 
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executive  department  should  he  elected  by  the  people,  that  all  of  the  members  of  that 
department  should  also  be  elected  by  the  people.  There  are  objections,  as  you  come  down 
the  scale,  to  electing  the  minor  members  of  both  of  these  classes  directly  by  the  people. 
The  question  we  are  discussing  now  is  whether  or  not  the  heads  of  these  departments 
should  be  elected. 

If  our  theory  is  correct,  and  if  it  is  the  proper  sphere  of  the  judicial  department  to 
keep  the  other  two  departments  in  their  proper  place,  to  preserve  them  from  encroach- 
ments upon  each  other  and  to  preserve  the  people  from  encroachments  by  either,  then  I 
say  it  is  wrong  to  vest  in  one  of  these  branches  the  power  of  appointments  of  the  head 
of  the  judiciary  department,  because  by  the  very  fact  of  appointmient  you  make  that 
department  dependent  upon  the  appointing  power. 

The  judiciary  departmtent  is  the  very  department  which  has  to  construe  the  laws 
enacted  by  the  Legislature.  Suppose  the  Legislature  is  attempting,  by  legislation,  to 
deprive  the  people  of  some  of  their  rights.  The  judiciary  department  must  protect  them 
from  it.  And  how  can  the  people  have  confidence  that  it  will  protect  them  from  it  as 
long  as  the  heads  of  that  department,  who  have  the  ultimate  decision  of  the  matters  in 
point,  rely  for  their  reappointment  upon  the  legislative  department  itself? 

Gentlemen  upon  the  other  side  of  this  question  talk  about  the  independence  of  the 
judiciary.  As  has  already  been  brought  out  by  the  gentleman  from'  Fairfax  (Mr.  Moore), 
the  independence-  of  the  judiciary  is  entirely  dependent  upon  the  question  of  tenure.  The 
only  way  to  secure  independence  is  either  to  give  a  m.an  tenure  during  good  behavior, 
or  to  give  him  a  term  of  office  and  make  him  ineligible  for  re-election.  That  is  the  only 
way  in  which  you  will  ever  attain  complete  independence.  And  in  order  to  attain  that 
end,  I  am  willing  to  go  as  far  in  that  direction  as  any  gentleman  upon  the  floor  of  this 
Convention;  for  I  do  believe  that  if  there  is  anything  that  is  essential  to  the  administra- 
tion of  justice,  it  is  an  independent  judiciary. 

The  gentlemen  who  thinks  they  obtain  an  independent  judiciary  by  providing  that 
it  shall  be  elected  by  the  Legislature  will  never  get  what  they  say  they  want.  It  is  inde- 
pendent of  the  people,  it  is  true;  but  it  is  not  independent  of  that  power  and  that  force 
In  our  community  which  we  all  know  has  such  an  insidious  influence  and  effect  in  our 
legislative  bodies.  Give  the  people  themselves  the  responsibility;  trust  it  to  them.  If  any- 
body is  to  influence  the  judiciary,  if  it  is  to  be  subjected  to  influences  from  any  source, 
from  the  corporations  on  the  one  side  or  the  people  on  the  other,  then,  in  the  name  of 
God,  I  say,  let  them  be  dependent  upon  the  people  and  not  upon  the  corporations.  (Ap- 
plause.) 

Mr.  Chairman,  as  I  have  already  pointed  out,  the  question  v/hich  I  am  now  discuss- 
ing is  not  the  election  of  the  minor  members  of  the  judiciary  department,  but  the  elec- 
tion of  the  head  of  the  department.  It  is  the  head  of  the  department,  the  Supreme 
Court  itself,  that  has  control,  by  means  of  appeal,  of  the  subordinate  branches;  and  the 
Supreme  Court  is  the  power  which,  in  my  opinion,  is  the  preservative  power  under  our 
theory  of  government.  It  is  the  most  important  power;  it  is  the  power  upon  which  we 
must  rely  to  preserve  us  from  the  encroachments  of  those  two  other  powers;  and  it  can 
be  best  left  to  the  people.  You  may  say  what  you  please  about  the  "howling  mob,"  as  the 
gentleman  from  Norfolk  (Mr.  Thom)  on  yesterday  designated  the  people,  but  I  tell  you 
that  the  preservation  and  the  perpetuity  of  this  country  and  of  this  State  depend  upon 
their  plain,  common  people.  I  tell  you  that  they  are  honest;  and  I  tell  you  that  they  are 
not  as  ignorant  as  some  of  you  may  think  they  are.  I  tell  you  that  they  are  watching 
the  proceedings  of  this  Convention,  and  are  far  better  informed  as  to  what  is  going  on  here 
than  some  members  of  this  body  seem  to  imagine.  Go  out  into  the  country  and  look  into 
the  faces  of  those  horny-handed  sons  of  toil,  and  you  will  know  that  you  are  meeting 
honest  men,  incorruptible  men,  and  men  who  are  actuated  by  the  best  motives  that  can 
actuate  human  beings.  It  is  upon  that  class  of  our  citizens  that  we  must  depend.  It  is 
they  who  will  fight  our  battles  in  time  of  war;  it  is  they  who  in  times  of  peace  will  pre- 
serve the  liberties  which  they  have  inherited  from  their  fathers.  They  are  more  directly 
interested  in  this  question  than  any  one  else;  and  I  tell  you  that  they  can  be  trusted  with 
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this  power.  Wlierever  a  povv^er  can  safely  be  trusted  lo  the  people,  I  say  eniriisi  ii  to 
them. 

I  do  hope  that  the  Convention  will  adopt  the  amendment  which  has  been  offered 
to  this  section  by  the  gentleman  from  Danville  (Z\Ir.  T^'ithers) . 

The  vote  being  taken  upon  the  substitute  proposed  by  Mr.  Harrison,  it  was  rejected. 
The  Chairman:    The  question  is  on  agreeing  to  the  amendment  of  the  gentleman 
from  Danville  (Mr.  Withers). 

Mr.  Cameron:  Mr.  Chairman,  I  had  not  intended  to  intrude  upon  this  body  my 
views  on  a  question  which  I  deem  all-important.  I  had  proposed  to  content  myself  with 
a  vote  in  favor  of  the  existing  system,  which  I  do  believe  in  my  heart  and  with  my  best, 
judgment  will  condtice  best  to  the  preservation  of  the  rights  and  interests  of  the  people 
of  Virginia.  In  devotion  to  that  people,  in  recognition  of  them  as  the  sotirce  of  all 
power,  I  yield  to  no  man  on  this  floor  or  in  the  broad  limits  of  the  Commonwealth.  But 
I  know  that  this  structure  under  which  we  live,  built  by  otir  fathers  with  a  wisdom 
which  we  cannot  hope  to  more  than  emulate  at  a  distance,  is  not  a  temple  of  Demos,  but 
is  a  representative  form  of  government  in  which  the  people  act,  but  act  through  agencies. 

The  isstie  here,  'Mr.  Chairman  and  gentlemen  of  the  Committee,  has  been  misstated 
and  perverted  from  the  truth.  There  is  no  disposition  on  the  part  of  the  committee 
which  made  the  report  now  tinder  discussion  to  take  away  any  poAver  from  the  people 
of  Virginia  or  to  deny  them  any  attribute  of  that  power.  The  qtiestion  at  issue  here  is 
what  agency  shall  be  employed  in  evoking  the  voice  and  power  of  the  sovereign  people 
of  Virginia.    And  what  agencies  are  proposed  by  the  opposing  sides  in  this  debate? 

The  report  of  the  Judiciary  Committee  asked  that  the  power  be  left  in  the  hands  of 
the  General  Assembly,  the  legislative  branch  of  this  government.  Vhen  did  the  legis- 
lative branch  of  this  government  cease  to  be  the  voice  of  the  Virginia  people?  It  was 
intended  to  be  stich  by  the  founders  of  the  government;  it  was  construed  to  be  stich  by 
the  men  who,  after  all  the  passions  of  the  war  of  the  revolution,  in  making  the  frame- 
work of  our  government  entrusted  the  election  of  judges  to  the  legislative  branch. 

The  Legislature  has  been  regarded  from  the  beginning  as  the  people  and  the  voice 
of  the  people  and  the  protecting  bulwark  of  the  people  in  this  government.  In  the  long- 
continued  struggle  which  the  English  people  had  with  their  encroaching  monarchs.  the 
language  of  protest  was:  "You  have  stifled  the  voice  of  the  people  by  naving  infrequent 
meetings  of  their  parliament."  Vhen  the  down-trodden  colonies  of  the  American  con- 
tinent protested  against  the  tyranny  of  the  mother  country  the  language  of  their  protest 
was:  '"Vou  have  stifled  and  disregarded  the  voice  of  this  free  people  by  taking  power 
away  from  their  representative  assemblages" — their  House  of  Burgesses,  as  was  the 
case  in  the  State  of  Virginia.  When  freedom  had  been  gained  through  years  of  toil  and 
bloodshed,  the  founders  and  framers  of  this  political  structure  of  ours  still  regarded  the 
legislative  branch  of  the  government  as  the  voice  and  the  direct  representative  of  the 
body  of  the  people,  and  to  them  they  entrusted  the  election  of  the  judiciary. 

Gentlemen,  the  fathers  understood  the  nature  of  the  government  they  made.  The 
gentlenjan  from  Culpeper  (Mr.  Barbour)  assumed  to  himself  a  wisdom  which  I  dare  not 
imitate  in  criticizing  the  fathers,  and  saying  that  they  misapplied  their  own  doctrine. 

Mr.  Barbour:  Do  you  think  they  were  right  in  requiring  that  the  executive  should 
be  elected  by  the  legislative  department? 

Mr.  Cameron:  I  do  not  say  that  I  think  they  were  entirely  right  in  doing  that;  but 
I  say  that  they  evidently  thought  they  were  not  controverting  any  principle  of  the  gov- 
ernment, nor  do  I  think  the  manner  of  the  selection  of  the  executive  involved  any 
principle  of  the  government. 

Mr.  Barbour:  You  do  not  think  they  were  right  in  that,  however? 
Mr.  Cameron:  I  do  not  think  they  were  right  as  a  matter  of  policy,  but  I  do  not 
think  they  controverted  any  essential  principle  of  government  in  so  doing.  The  gentle- 
man from  Culpeper  leads  me,  a  little  sooner  than  I  expected  to  go  there,  to  the  essential 
elements  that  make  up  the  judiciary.  He  has,  in  part,  outlined  them  with  correctness. 
De  Tocqueville,  and  all  political  writers  since  in  other  countries,  have  treated  our  system 
of  courts,  with  the  right  to  review  the  action  of  the  legislative  branch  as  the  one  great 
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and  saving  innovation  which  the  wisdom  of  our  fathers  injected  when  they  formed  the 
new  repiihlic.  The  court  sits  there  ahove,  as  far  as  possible,  all  disturbing  influences, 
the  arbiter  and  determining  power  between  all  departments  of  government,  in  the  inter- 
ests of  all  the  people. 

In  olden  time,  when  the  first  aspiring  ideal  of  justice  had  not  dawned  upon  the 
human  mind,  the  artist  (who  is  the  prophet  of  humanity)  pictured  Justice  seated  above 
the  crowd,  its  head  in  the  clouds,  blind,  holding  the  scales  in  its  hand,  and  deaf  to  all 
but  the  letter  and  the  spirit  of  the  law  and  the  truth  of  the  evidence  in  the  case,  and 
that  to-day  is  the  picture  of  Justice  as  it  should  be.  But  the  gentlemen  say:  "Ah!  That 
is  ideal."  What  restrictions,  Mr.  Chairman  and  gentlemen,  have  been  placed  upon  this 
Convention,  that  we  should  not  aspire  to  use  the  power  given  into  our  hands  by  the 
people  of  Virginia,  in  framing  a  government  in  such  a  way  as  to  come  as  near  the  ideal 
as  human  wisdom  will  admit? 

That  is  the  tribunal  for  which  we  are  to  provide — a  tribunal,  as  far  as  human  con- 
ditions will  allow,  above  the  influences  and  impressions  of  the  outer  world.  "Why  should 
a  court  know  the  feelings,  the  wants  and  the  wishes  of  the  community?  It  should  know 
nothing,  if  that  were  possible,  but  the  cause  before  it,  the  laws  which  underlie  it  and 
the  evidence  which  applies  to  it. 

I  come  now  to  what  I  conceive  to  be  the  real  issue  to  be  determined  here.  What  is 
the  alternative  proposed  to  the  report  of  the  committee?  Ah,  what  a  sweet  morsel  the 
word  "people"  is  when  rolled  around  some  tongues!  But  the  question  here  is,  what 
agency  the  people  shall  use?  We  say,  "Use  the  legislative  branch  of  the  government, 
which  comes  directly  from  the  people,  which  is  officially  responsible  to  the  people  at 
every  election,  which  can  be  charged  with  specific  duties,  and  which  can  be  relied  on  in 
the  future  as  in  the  past  to  select  proper  officers  for  the  judiciary  department;  or,  if  it 
does  not,  which  can  be  called  to  the  bar  of  public  justice  by  the  sovereign  people  and  held 
to  account  therefor." 

Mr.  Meredith:  I  understood  you  to  say  the  question  here  was  as  to  what  agency  we 
should  use  in  selecting  the  judiciary. 

WMll  you  please  tell  us  who  authorized  you  to  make  that  issue — that  there  should  be 
any  agency  instead  of  the  people  electing  them? 

Mr.  Cameron:  Your  question  involves  the  power  of  this  Convention,  if  I  understand 
it  correctly.  Your  question  is  somewhat  on  the  line  of  the  claim  put  forward  by  the  gen- 
tleman from  Augusta  (Mr.  Quarles),  that  the  people  have  an  inherent  right,  which  we 
have  no  right  to  disturb,  to  elect  all  their  officers.  The  answer  to  that  claim  is  that  this 
is  a  representative  form  of  government,  and  that  this  Convention  is  empowered  even  toi 
decide  who  are  the  people.  That  is  what  we  were  sent  here  for  iii  one  great  particular. 

The  people  in  the  sense  which  we  are  discussing  them  constitute  the  electorate,  and 
you  are  the  convention  charged  with  the  power  of  saying  who  are  the  people,  and  yet 
the  quibble  is  raised  that  the  Convention  has  no  power  of  deciding  in  the  interests  of 
the  people  how  the  power  of  the  people  shall  be  spoken. 

Now,  to  resume.  What  agency  of  selection  of  judges  is  proposed  by  the  gentlemen 
who  support  the  amendment  of  my  good  friend  from  Danville?  And  that  makes  the 
fight  square  and  fair.  We  say  the  Legislature,  and  we  say  that  does  not  interfere  with 
or  break  in  upon  the  power  of  the  people  in  any  respect,  because  the  Legislature  is  the 
chosen  voice  and  exponent  of  the  will  of  the  people  and  responsible  directly  to  them. 

They  say:  "We  will  throw  the  people  a  mighty  boon  which  has  been  denied  to 
them;  we  will  give  them  the  right  to  say  who  shall  be  their  judges;"  and  when  you 
analyze  this  great  gift,  which  by  the  grace  of  this  Convention  is  to  be  given  to  the 
people  of  Virginia,  you  find  it  means  the  power  to  ratify  the  nomination  of  a  political 
convention.  It  brings  squarely  into  comparison  and  into  question  on  the  one  hand  the 
fitness  and  the  responsibility  to  the  people  of  the  legislative  branch  of  this  government 
as  the  choosers  of  the  personnel  of  your  judiciary,  and,  on  the  other,  of  a  political  con- 
vention, assembled  at  the  behest  of  either  party,  to  select  candidates  to  strengthen  their 
ticket  and  insure  a  popular  majority  at  the  polls. 

I  wish  to  say  here  that  I  do  not  for  one  moment  impugn  the  motives  of  the  patriotic 
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purposes  of  tlie  gentlemen  on  the  other  side.  And  one  in  particular  I  revere  as  if  lie 
were  my  own  father  or  grandfather.  (Laughter.)  Yet  when  the  honorable  President  of 
this  Convention  reverts,  as  if  it  were  conclusive,  to  the  little  fragment  of  years  betv\^een 
1850  and  1860,  and  with  the  fond  reminicenses  which  attach  to  all  of  us  when  our  hairs 
begin  to  whiten,  deems  that  which  is  past,  no  matter  how  unique,  how  short-lived  the 
example  may  be,  a  fit  guide  and  rule  for  the  life  of  the  future,  I  would  remind  him  that 
the  conditions  do  not  now  exist  which  applied  to  the  election  of  judges  by  the  people 
between  1850  and  1860. 

I  do  not  confine  my  comparison  of  the  conditions  to  the  electorate.  The  moral  senti- 
ment of  the  community,  alas,  v\^as  entirely  diverse  from  that  existing  now,  and  the  rela- 
tion of  political  parties  differed  as  widely  as  the  poles  from  that  now  existing.  The 
^^^lig  and  the  Democrat  were  friends  and  neighbors  and  inmates  of  the  same  house,  and 
while  fighting  for  a  different  construction  of  constitutional  principles  and  on  broad  lines 
of  economic  policy,  they  were  none  the  less  friends  and  brothers.  When  the  time  of  elec- 
tion came  around  it  took  all  the  fire  and  all  the  spirit  and  all  the  art  of  the  leaders  on 
both  sides  to  stir  those  good  old  Virginians  up  to  apparent  antagonism  for  a  day  or  two 
sufficiently  to  marshal  the  opposing  lines  at  the  polls.  In  those  days  the  father  of  our 
distinguished  delegate  from  Roanoke  (Mr.  Robertson)  was  a  candidate  for  judge  of  the 
court  of  appeals,  and  there  were  very  few  candidates  and  very  few  elections  in  those  ten 
years.  Judge  William  J.  Robertson  was  a  candidate,  and  his  opponent  was  that  noble  old 
Roman,  John  B.  Baldwin,  of  Staunton. 

Mr.  Goode:    They  were  candidates  to  succeed  Judge  Samuels. 

Mr.  Cameron:  Thej'  had  a  canvass  such  as  distinguishes  knightly  opponents,  and 
they  had  it  before  an  electorate  worthy  to  judge  of  the  merits  of  two  such  competitors. 

The  election  came  off,  and  each  thought  the  other  was  elected.  The  same  mail,  one 
going  east  and  one  going  west,  carried  two  letters,  which  crossed  each  other,  Baldwin 
congratulating  the  State  and  Judge  Robertson  on  his  supposed  election,  and  Robertson 
similarly  congratulating  the  State  and  his  opponent  on  his  supposed  election.  Can  you 
picture  any  such  state  of  affairs,  gentlemen  of  the  Committee,  existing  now? 

Allien  I  hear  the  experience  of  other  States  quoted,  and  the  isolated  cases  when  non- 
partisan results  have  been  obtained,  alluded  to  here  as  a  reason  for  Virginia  plunging 
into  this  experiment,  I  think  it  due  to  remind  you  that  we  have  not  the  conditions  exist- 
ing here  that  exist  in  those  other  States.  Opposing  parties  here  are  armies  drawn  up  in 
phalanx  of  war,  the  one  claiming  oppression,  mistreatment  at  the  hands  of  the  other, 
and  the  other  claiming  that  the  source  and  cause  and  responsibility  for  all  the  woeful 
ills  which  have  come  upon  Virginia  in  modern  times  lie  at  the  door  of  the  other  party. 

Is  there  room  here  for  non-partisan  agreement?  Not  a  bit  of  it.  And  the  youngest 
man  here  will  have  his  hair  white  and  his  muscles  as  relaxed  and  his  nerves  as  sensitive 
as  mine  before  he  sees  any  political  party  convention  in  Virginia  indorsing  a  judge  of 
the  other  party  for  continuance  in  office  or  for  election  thereto. 

I  have  said  that  the  issue  here  is  whether  we  shall  have  our  judges  elected  by  the 
Legislature  or  w^hether  we  shall  have  them  nominated  by  a  political  State  convention. 
Now,  with  all  candor,  I  ask  in  which  case  are  the  proper  motives  of  selection  more  apt  to 
control?  Evening  before  last  it  v;as  pointed  out  here  with  a  truth  which  cannot  be  gain- 
said that  the  object  of  a  political  convention  is  to  achieve  triumph  for  its  party.  That  is 
its  duty.  That  is  the  allegiance  and  mission  of  the  delegates  to  that  convention.  There- 
fore, they  may  be  counted  on  to  nominate  men  on  that  ticket  who  will  conciliate  the 
public  sentiment  of  the  hour  and  attract  political  strength  for  the  coming  election. 

It  may  be  worse  than  that.  It  may  be  that  as  in  Ohio — which  I  was  astounded  to  hear 
quoted  on  this  floor  as  a  guide  for  old  Virginia  as  to  how  her  judges  should  be  elected — 
that  the  time  will  come  when  the  necessary  accumulation  of  political  influence  to  secure 
judicial  places  for  individuals  or  to  maintain  them  in  such  positions  will  be  that  they 
will  have  to  take  an  active  part  in  the  management  of  parties  as  in  Ohio,  where  judge 
after  judge  is  party  chairman  of  the  jurisdiction  over  which  he  presides  on  the  bench. 

Will  you  have  it  as  it  is  in  New  York,  when  fresh  in  the  minds  of  all  of  you  is  the 
testimony  of  our  former  fellow-citizen,  Roger  A.  Pryor,  that  at  his  last  election  to  a 
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place  as  low  as  a  probate  judgeship  in  New  York— I  mean  low  in  the  system  which  they 
have  there— he  was  required  to  pay  $15,000  as  his  preliminary  stake  for  the  nomination'? 
It  It  should  be  that  we  are  to  erect  a  system  of  judiciary  upon  the  idea  of  outside  influ- 
ences, that  the  judges  should  listen  to  anything  but  the  high  whisperings  of  conscience  or 
should  see  anything  but  the  printed  law  and  the  recorded  evidence,  if  it  is  to  be  made 
the  duty  of  the  judges,  by  the  method  of  their  election,  to  scan  with  troubled  eye  the 
political  horizon  and  the  faces  of  their  constituents  before  they  approach  the  discharge  of 
a  duty  which  should  be  approached  in  a  spirit  almost  divine,  then  I  say  whenever  the 
judicial  mind  has  reached  that  temper  it  may  begin  to  debate  between  personal  con- 
siderations, and  see  whether  it  will  lean  to  the  political  fear  or  to  personal  bribery, 
whether  it  will  listen  to  the  whisper  of  intimidation  or  to  the  still  lower  whisper  of  favor! 

When  you  know  that  your  judges  are  a  part  and  parcel  of  your  political  machinery, 
are  called  on  for  political  work,  are  estimated  by  their  popularity  and  by  their  capacity 
to  handle  the  wires  and  strings  of  devious  political  power,  then  the  next  step,  as  in  New 
York,  is  easy.  "You  are  going  to  hold  this  place  for  a  long  time,  and  being  such  as  we 
know  you  are,  it  is  going  to  give  you  large  opportunities.  We  lack  money.  The  fight  is 
going  to  be  close.  Put  up."  And  where  is  he  going  to  get  the  money?  Not  from  the 
mass  of  the  poor  people  of  Virginia,  whose  life  and  liberty  and  rights  are  to  be  entrusted 
to  his  hands,  but  from  somebody  who  has  interest  enough  in  the  matter  to  furnish  the 
stake. 

Mr.  Chairman  and  gentlemen  of  the  Convention,  I  ask  you  to  disabuse  your  minds 
of  all  the  inapplicable  theories  which  have  been  thrown  around  this  issue  and  to  meet  it 
squarely.  Would  you  rather  have  a  judiciary  elected  by  the  Legislature,  which  is  chosen 
directly  by  the  people,  is  the  voice  of  the  people,  and  at  stated  periods  comes  back  to  the 
people  for  judgment,  or  would  you  leave  the  selection  in  the  hands  of  a  political  con- 
vention representing  either  political  party  in  this  State,  individual  members  of  which 
you  have  no  way  to  hold  to  account? 

Then  there  is  another  difference.  I  have  told  you  that  nominations  would  be  made 
by  a  party  convention  in  a  temper  or  passion,  in  a  spirit  of  strife,  in  a  desire  for  victory, 
in  a  battle  not  yet  come  off.  The  chief  desire  would  be  to  win.  The  chief  commission 
held  by  the  delegates  would  be  "so  to  frame  the  ticket  and  so  to  select  the  standard-bear- 
ers that  we  shall  carry  the  State;"  and  all  that  is  done  in  the  fervor  of  passion  excited  by 
political  conflict.  But  if  you  leave  the  selection  to  the  Legislature,  it  meets  to  perform 
that  duty  after  the  smoke  of  battle  has  passed  away,  after  the  temper  of  men  has  cooled, 
when  political  questions  no  longer  loom  up  before  the  eye  in  distorted  size,  when  the 
vision  is  no  longer  distempered  and  gives  undue  importance  to  the  difference  between 
parties  or  the  necessity  of  having  efficient  party  workers'  in  that  place  or  this. 

Then  convene  the  legislative  branch  of  this  government,  cool-minded,  recovered  from 
the  fever  of  combat,  knowing  their  responsibility,  that  they  must  go  back  to  their  people 
and  answer  for  the  manner  of  the  discharge  of  the  high  duty  committed  to  them,  and 
they  select  judges,  and  they  would  not  dare  to  select  them  without  reference  to  their  char- 
acter and  their  ability.  They  would  no  more  dare  to  do  it  in  the  future  than  they  have 
dared  to  do  it  in  the  past.  Nor  do  I  use  the  word  "dare"  in  a  sense  offensive  to  the  Gen- 
eral Assembly.  I  am  not  one  of  those  who  so  distrust  the  people  of  Virginia  that  i 
believe  the  Legislature,  which  emanates  from  their  hands  at  stated  periods,  to  be  so  cor- 
rupt, so  inefficient  or  so  dependable  as  is  more  than  hinted  at  by  gentlemen  on  this  floor,  j 

I  believe  it  is  the  proper  place  for  judges  to  be  selected.  I  believe  it  is  the  proper 
agency  through  which  the  people  should  express  their  will.  The  people  lose  no  atom  of  | 
their  sovereignty  when  they  give  that  power  to  the  General  Assembly.  Is  the  captain  j 
of  .a  great  ocean  greyhound  less  a  captain  because  he  chooses  a  pilot  to  turn  the  wheel  in  j 
the  direction  that  he  commands?  Is  the  pilot  less  a  pilot  because,  when  he  turns  the  j 
wheel,  it  is  the  helm  in  the  rear  of  that  great  structure  which  determines  the  direction  of  j 
the  ship?  Is  the  captain  less  a  captain  because  down  through  a  tube  he  shouts  his  orders  \ 
to  the  engineer?  | 

But  my  friends,  even  if  the  existing  system,  and  the  one  we  propose  to  maintain,  is  | 
not  perfect — and  what  human  system  is  perfect — I  say  compare  it  with  the  results  you  | 
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would  be  likely  to  get  by  pltinging  the  matter  into  tlie  very  A'ortex  and  v^-liirlpool  of  party 
politics  and  leave  it  to  a  convention,  assembled  without  reference  to  this  duty,  but  with 
an  idea  of  party  tritimph,  to  name  the  men  who  for  a  long  term  of  years  are  to  be  the  bul- 
wark between  the  weak  and  the  strong  in  this  Commonwealth  of  ours. 

Listen  to  the  people,  to  the  suggestions  of  the  people,  when  every  indictment  against 
the  poor,  shivering  wretch  who  is  charged  with  crime,  is  the  People  of  Virginia  against 
Richard  Roe'  The  whole  mighty  sovereign  of  that  people  joins  together  to  call  to  ac- 
count, if  guilty,  and  to  determine  his  innocence,  if  innocent,  that  miserable,  puny,  indi- 
vidual figure;  and  yet  you  say  the  man  to  render  that  judgment  between  this  giant  and 
that  pigmj-  must  be  a  man  in  such  circumstances,  so  selected,  so  situated,  that  he  will 
never  be  out  of  reach  of  the  vrhisper,  of  the  wish,  of  the  wants,  and  of  the  feeling  of  the 
giant. 

I  indulged  for  a  moment,  in  opening,  in  my  ideal  of  justice.  Justice  in  Virginia,  I 
believe,  has  occupied  that  high  prominence,  sitting  on  the  heights,  with  the  thunder  of 
honest  decision  which  no  man  yet  has  gainsaid,  for  many  generations,  since  the  fathers 
of  this  republic  started  the  ship  upon  its  way;  and  I  adjure  you.  my  friends  and  country- 
men, do  not  be  misled  into  believing  that  the  people  will  be  gratified  or  that  their  inter- 
ests will  be  served  by  this  plunge  into  the  sea  of  experiment  and  by  reverting  their  judi- 
ciary to  the  power  of  political  conventions. 

My  ambition,  as  to  the  matter  before  this  House,  is  to  insure  to  the  people  of  Vir- 
ginia the  best,  the  purest,  the  bravest,  the  most  incorruptible  judiciary  that  human 
nature  can  think  of  or  human  wisdom  can  devise.  And  my  ambition  will  be  satisfied  if 
I  can  contribute  to  that  end  much  more  than  it  would  be  were  I  to  tickle  the  ears  of  the 
unthinking  among  the  people  bj*  devoting  my  vote  and  my  voice  here  to  conferring  upon 
them  the  empty  right  to  ratify,  in  the  selection  of  judges,  the  action  of  a  party  conven- 
tion. (Applause.) 

By  imanimous  consent  there  was  a  roll-call  on  the  question  of  agreeing  to  the  amend- 
ment proposed  bj-  :\Ir.  Vithers. 

The  amendment  was  lost — ayes  27.  noes  40.  as  follows: 

Ayes — :\Iessrs.  Barbour.  Barham.  Bristow.  Chapman,  Davis,  Earman,  Fletcher,  B.  T. 
Gordon.  G-wyn,  Hardy.  G.  V^.  Jones,  Keezell,  Lindsay.  Marshall.  Meredith.  Miller,  R.  Wal-  ' 
ton  Moore.  Mundy.  O'Flaherty.  Phillips,  Pollard.  Richmond,  Summers,  Walter,  Vescott,. 
Withers,  the  President — 27. 

Noes — -Messrs.  Manly  H.  Barnes,  Bouldin,  Braxton,  Brooke,  Brown,  Cameron,  P.  W. 
Campbell,  Carter,  Cobb,  Crismond,  Dunaway,  Eggleston,  Epes,  Fairfax,  Garnett,  Glass, 
James  W.  Gordon.  R.  L.  Gordon.  Green.  Gregory,  Harrison,  Hatton,  Hooker.  Hubard,  Hun- 
ton.  Ingram.  Claggett  B.  Jones.  Kendall.  Lawson.  Mcllwaine,  Orr,  Parks,  Portlock,  Turn-  • 
bull,  Waddill,  Walker.  Willis,  Wise,  Woodhouse,  Wysor — 40. 

The  following  pairs  were  announced: 

Mr.  Pettit  with  Mr.  Hamilton;  Mr.  Gillespie  with  Mr.  George  K.  Anderson;  Mr.  Gil- 
more  with  Mr.  Tarry;  Mr.  Thomas  L.  Moore  with  Mr.  Ayers;  Mr.  Lovell  with  Mr.  Rives; 
Mr.  Flood  vrith  Mr.  W.  A.  Anderson;  Mr.  C.  J.  Campbell  with  Mr.  Thornton;  Mr.  Qiiarles 
with  Mr.  Thom;  :^Ir.  Bolen  with  Mr.  Smith;  Mr.  Boaz  vrith  Mr.  Stebbins. 

The  first-named  would  have  voted  in  the  affirmative. 

The  amendment  proposed  by  Mr.  O'Flaherty  was  rejected — ayes  19,  noes  35. 

Mr.  Pollard  offered  the  following  amendment:  Strike  out  the  words  -'chosen  by 
the  joint  vote  of  the  two  houses  of  the  General  Assembly,"  in  lines  3,  4,  and  3.  and  insert 
in  lieu  thereof,  '"appointed  by  the  Governor,  by  and  with  the  consent  and  advice  of  the 
General  Assembly;"  strike  out  the  word  "election"  in  lines  6  and  17,  and  insert  in  lieu 
thereof  the  vrord  "appointment;"'  strike  out  the  vrords  "the  General  Assembly  shall 
elect''  in  lines  IS  and  19.  and  insert  in  lieu  thereof  "the  Governor  shall  appoint." 

On  motion  of  Mr.  R.  Walton  Moore,  the  Committee  rose  and  the  President  resumed 
the  chair. 

Mr.  Ingram  presented  a  certificate  of  election  of  Otvs-ay  S.  Allen,  as  a  member  of 
this  Convention,  to  fill  the  imexpired  term  of  Mr.  Virginius  Xewton,  resigned. 
90— Const.  Debs. 


1426 


DEBATES  OE  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


The  President  declared  Mr.  Allen  a  member  of  the  Convention  and  ordered  his  cer- 
tificate to  he  filed. 

On  motion,  the  Convention  adjourned  until  to-morrow,  Friday,  December  6,  1901, 
at  10  o'clock  A.  M. 


FRIDAY,  December  6,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 
Prayer  by  Rev.  Richard  Mcllwaine,  D.  D. 

On  mxotion  of  Mr.  Hunton,  the  Convention  resolved  itself  into  Committee  of  the 
Whole  for  the  purpose  of  further  considering  the  report  of  the  Comm^ittee  on  Judiciary, 
Mr.  Boaz  in  the  chair. 

The  Chairm.an:  The  pending  question  is  on  the  amendment  proposed  by  the  gen- 
tleman from  Richmond  (Mr.  Pollard)  to  section  5. 

Mr.  Pollard:  Mr.  Chairman  and  gentlemen  of  the  Committee,  no  man  has  ever  de- 
vised a  thoroughly  satisfactory  method  of  selecting  judges.  Every  plan  that  has  been 
suggested  is  open  to  many  and  serious  objections.  We  all  desire  to  see  our  judges 
possess  that  degree  of  independence  which  will  enable  them  to  decide  all  questions  ac- 
cording to  the  right  of  the  cause,  without  fear  or  favor  from  any  source.  But  our 
judges  must  be  selected  by  son'\'8  authority,  and  therefore  must,  to  a  greater  or  less 
extent,  be  dependent  on  that  authority.  And  Vv^hile  independence  in  our  judiciary  is 
something  to  be  sought  for,  it  can  never  be  fully  attained  by  any  method  of  selection. 

On  yesterday  I  voted  for  the  election  by  the  people  of  the  judges  of  the  Supreme 
Court;  and  the  amendment  which  I  offer  does  not,  therefore,  embody  the  plan  of  my 
preference.  All  plans  have  their  objections.  I  know  that  many  valid  objections  can  be 
urged  against  the  appointment  of  judges  by  the  Governor.  But  I  ask  the  members  of 
this  committee  not  to  consider  those  objections  separately  and  apart,  but  then  to  set 
them  over  against  and  compare  them  with  the  weightier  objections  to  having  the  judges 
selected  by  the  General  Assembly. 

No  perfect  plan  can  be  devised.  The  question  is,  as  the  old  man  said  when  he  was 
about  to  select  a  new  wife,  not  which  is  the  best  one,  but  which  is  the  least  worst. 
(Laughter.)  Therefore,  we  must  consider  and  weigh  the  objections  to  the  two  plans 
that  are  now  brought  forward  for  our  consideration. 

Even  at  the  risk  of  subjecting  myself  to  ridicule  from  some  gentlemen  who  seem 
to  delight  to  criticize  members  of  this  Convention  who  talk  about  the  people  whom  they 
represent,  I  v/ould  like  to  read  the  Vv^ords  of  a  m.an  who  never  faltered  from  declaring 
what  he  believed  to  be  the  rights  of  the  people  for  fear  that  some  one  would  call  him 
a  demagogue. 

In  1816  Thomas  Jefferson  wrote  as  follows: 

It  has  been  thought  that  the  people  are  not  competent  electors  of  judges  learned 
in  the  law.  But  I  do  not  know  that  this  is  true,  and,  if  doubtful,  we  should  follow 
principle.  In  this,  as  in  many  other  elections,  they  would  be  guided  by  reputation,  which 
would  not  err  oftener,  perhaps,  than  the  present  mode  of  appointment. 

Jefferson  went  on  to  say 

If  prejudice,  however,  derived  from  a  monarchical  institution,  is  still  to  prevail 
against  the  vital  elective  principle  of  our  own,  and  if  the  existing  example  among  our- 
selves of  periodical  election  of  judges  by  the  people  be  still  mistrusted,  let  us  at  leaso 
not  adopt  the  evil  and  reject  the  good  of  the  Englisn  precedent;  let  us  retain  a  movability  on 
the  concurrence  of  the  executive  and  legislative  branches,  and  nomination  bythe  Executive 
alone.  Nomination  to  office  is  an  executive  function.  To  give  it  to  the  Legislature,  as  we 
do,  is  a  violation  of  the  principle  of  the  separation  of  powers.  It  swerves  the  members 
from  correctness,  by  temptations  to  intrigue  for  office  themselves,  and  to  a  corrupt 
barter  of  votes,  and  destroys  responsibility  by  dividing  it  among  a  multitude.  By  leav- 
ing nomination  in  its  proper  place,  among  executive  functions,  the  principle  of  the  dis- 
tribution of  power  is  preserved,  and  responsibility  weighs  with  its  heaviest  force  on  a 
single  head. 
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Thomas  Jefferson  well  summed  up  the  objections  to  the  electing  of  judges  by  the 
Legislature  in  these  words: 

It  swerves  the  members  from  correctness,  by  temptations  to  intrigue  for  oflace  them- 
selves, and  to  a  corrupt  barter  of  votes;  and  destroys  responsibility  by  dividing  it  among 
a  multitude. 

If  Thomas  Jefferson,  in  1816,  after  observing  for  forty  years  the  m'ethod  of  selecting 
judges  by  the  General  Assembly,  made  this  statement,  what  would  he  say  to-day  if  he 
could  see  our  modern  General  Assemblies  engaged  in  the  election  of  judges? 

I  do  not  share  in  the  abuse  that  has  been  heaped  upon  the  General  Assembly  of 
Virginia.  I  think  that  every  Virginian  should  be  proud  of  the  many  patriotic  acts  and 
the  many  beneficial  laws  that  have  been  recently  passed  by  that  body.  I  am,  therefore, 
making  no  charge  of  my  own,  but  simply  repeating  what  members  of  the  General  As- 
sembly have  told  me  with  their  own  lips,  when  I  say  that  in  every  hotly-contested  judi- 
cial election  we  find  members  of  the  General  Assembly  engaged  in  log-rolling.  No  longer 
ago  than  yesterday  a  member  of  the  General  Assembly  told  me  that  he  had  known  it  to 
happen  over  and  over  again  that  votes  for  the  high  office  of  a  judge  had  been  traded 
for  votes  for  minor  offices,  such  as  the  position  of  guard  in  the  penitentiary  or  clerk  in 
some  of  the  executive  offices  of  this  State.  Is  that  the  way  to  select  judges?  Is  that 
the  manner  in  which  xve  can  best  get  men  learned  in  the  law  and  men  fitted  to  wear  the 
judicial  robe?  And  when  I  say  that  these  practices  are  indulged  in  by  the  General 
Assembly,  it  is  no  peculiar  reflection  on  them,  because  it  is  an  evitable  result  of  the 
plan  of  electing  judges  by  the  General  Assembly. 

During  the  course  of  this  argument  I  have  heard  gentlemen  make  eloquent  appeals 
to  this  body  not  to  take  away  from  us  a  system  which  was  instituted  by  our  forefathers 
in  177G.  B'ut  let  me  remind  you,  gentlemen,  that,  although  this  system  was  in  vogue 
in  many  of  the  States  of  the  Union  a  hundred  years  ago,  it  has  long  since  been  rejected 
by  all  except  tv^'o  of  those  States. 

When  I  hear  the  eloquent  appeals  which  are  made  to  us  to  retain  a  plan  simply  - 
because  our  forefathers  established  it,  my  thoughts  fall  from  the  sublime  to  the  ridicu- 
lous, as  I  think  of  the  couplet  which  runs  thus: 

The  lightning-bug  is  brilliant,  but  it  has  not  any  mind; 

It  goes  stumbling  through  existence  v/ith  its  headlight  on  behind. 

(Laughter.) 

This  seems  to  be  the  sentiment  of  many  gentlemen  who  advocate  a  system  simply 
because  it  is  old.  But,  gentlemen,  are  we  not  clinging  too  lightly  to  the  dead  forms  of 
the  past  when  we  hold  to  a  system  which  has  long  since  been  rejected  by  our  sister 
States? 

There  are,  as  I  said,  valid  objections  to  the  appointment  of  judges  by  the  Governor. 
Some  will  doubtless  say  that  the  power  given  to  the  Governor  by  such  a  plan  will  be 
used  by  him  in  behalf  of  his  personal  friends,  and  that  he  will  seek  to  reward  those 
who  have  helped  him  to  obtain  his  position. 

This,  so  far  as  I  can  learn,  has  not  been  the  result  in  other  jurisdictions  where  the 
plan  has  been  tried.  And  if  any  Governor  should  so  far  forget  the  importance  of  his 
position  and  the  responsibility  attaching  to  him  in  this  matter,  the  amendment  pro- 
vides for  a  check  upon  him.  It  provides  that  the  General  Assembly  may  reject  his  nomi- 
nation. Any  objection  which  might  be  urged  from  that  standpoint  is,  therefore,  partly 
met.  But  in  asking  the  gentlemen  of  this  Committee  to  accept  my  amendm^ent,  I  do  not 
rely  so  much  on  the  strength  of  the  plan  which  I  now  present  as  on  the  many  demerits 
of  the  plan  proposed  by  the  Committee.  The  objections  to  the  plan  set  out  in  the  report 
have  been  so  ably  set  forth  by  those  who  have  advocated  the  election  of  Supreme  Court 
judges  by  the  people  that  it  is  altogether  unnecessary  for  me  to  detain  this  Committee 
by  enumerating  them  again. 

I  respectfully  submit  that  the  pending  amendment  meets  many  of  the  gravest  ob- 
jections presented  by  the  gentlemen  who  were  so  anxious  to  get  the  judges  out  of  politics. 
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Here  is  a  plan  by  which,  so  far  as  it  is  possible,  that  result  will  be  attained,  and  a  plan 
which  meets  all  of  the  objections  which  gentlemen  have  so  eloquently  urged  as  to  the 
great  evil  of  allowing  the  Legislature  to  elect  these  judges. 

I  believe  the  proposed  plan  is  one  upon  which  we  may  all  unite,  and  which  would 
prove  satisfactory  to  the  State  of  Virginia,  as  it  has  to  the, State  of  Massachusetts — 
whose  Supreme  Court,  I  believe,  stands  higher  than  the  Supreme  Court  of  any  State  in 
this  Union. 

After  some  discussion,  it  was  decided  by  a  vote  of  49  to  25  to  report  to  the  Con- 
vention, and  request  that  the  subject  of  the  election  of  judges  of  the  Court  of  Appeals 
and  of  the  circuit  courts  be  referred  back  to  the  Committee  of  the  Whole  by  the  Con- 
vention, with  instructions  to  pass  upon  it  next  Wednesday. 

Sections  6  and  7  were  read  and  agreed  to. 

Section  8,  relating  to  the  division  of  the  State  into  twenty-four  judicial  circuits,  was 
then  read. 

Mr.  Dunaway  moved  to  amend  the  first  clause  so  as  to  read: 
"The  State  shall  be  divided  into  thirty  judicial  circuits." 

Mr.  Dunaway:  Mr.  Chairman,  though  I  do  not  feel  prepared  at  this  time  to  discuss 
the  amendment  which  I  have  offered,  it  is  proper  that  I  should  give  some  reasons  why  I 
have  proposed  it. 

I  believe  that  heretofore  we  have  had  for  the  transaction  of  the  judicial  business 
of  the  State  eighty-four  judges.  By  the  report  of  the  committee  the  number  is  reduced 
to  forty-four.  I  very  much  fear  that  the  judicial  business  of  the  State  cannot  be  trans- 
acted by  that  number  of  courts.  If  gentlemen  will  look  at  the  report  of  the  committee 
and  count  over  the  number  of  counties  in  the  several  districts  they  will  find  that  there 
are  thirteen  of  the  districts  that  have  at  least  five  counties. 

I  was  not  particular  about  fixing  the  number  of  judicial  circuits  at  thirty;  it  seemed 
to  me  that  twenty-eight  would  do  as  well;  but  I  rather  think  that  in  some  cases  of 
cities  and  it  may  be  with  some  counties  we  had  perhaps  better  set  out  with  the  number 
thirty. 

As  I  said,  there  are  thirteen  of  these  circuits  that  have  over  five  counties  each;  and 
If  we  had  only  four  more  of  these  districts  it  would  not  be  necessary  to  have  more  than 
four  counties  in  any  one  of  them.  And  let  me  say  that  that  is  the  purpose  at  which  I 
am  aiming.  It  is  that  we  shall  not  have  miore  than  four  counties  in  any  one  district.  I 
desire  to  state  very  briefly  the  reasons  why  I  wish  that  there  shall  not  be  more  than 
four  counties  in  any  one  of  the  districts. 

The  members  of  this  committee  who  represent  the  cities  of  the  Commonwealth, 
more  particularly  interested  in  them,  better  informed  about  their  needs,  will  take  care 
that  the  interests  of  their  constituencies  are  properly  represented  on  this  floor.  I 
desire,  sir,  to  say  a  word  for  the  counties  of  the  Commonwealth,  and  for  the  counties  as 
such  without  regard  to  their  territorial  size  or  the  extent  of  their  population. 

My  mind  more  particularly  reverts  to  the  district  in  which  I  reside.  There  are  four 
counties  lying  there  contiguous,  bounded  upon  the  east  by  the  Chesapeake  Bay,  on  tM 
north  by  the  Potomac  river,  and  on  the  south  by  the  Rappahannock.  I  very  much  desire 
that  those  four  counties  may  constitute  one  district-,  and  that  we  shall  not  have  added 
to  it  the  county  of  Essex  upon  the  other  side  of  the  river,  or  any  other  county  whatso- 
ever. And  I  desire  that  there  shall  not  be  more  than  four  counties  in  any  one  of  these 
districts,  so  that  we  may  not  disturb  the  arrangement  of  the  court  days  that  have  pre- 
vailed in  the  Commonwealth  for  generations. 

Suppose  there  shall  be  five  counties  in  a  district,  that  would  necessarily  disarrange 
those  days  to  which  the  people  are  accustomed  and  that  they  remember.  If  j'ou  ask  any 
man  residing  in  the  four  counties  of  which  I  have  spoken  what  is  the  old  well-known 
court  day  for  Richmond  county,  or  Northumberland,  or  Westmoreland,  or  Lancaster,  not 
only  do  the  men  in  each  county  know  v^^hat  is  their  own  court  day,  but  they  know  what 
is  the  day  tor  all  four  of  those  counties.  If  we  have  five  counties  in  the  district,  the 
judge  will  necessarily  have  to  go  to  one  of  the  counties  on  a  different  day. 
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There  are  a  great  many  gentlemen  upon  this  floor  who  did  sincerely  deprecate  the 
change  from  the  old  county  court  system.  I  hope  the  amendment  which  I  have  pro- 
posed will  meet  with  the  approval,  with  the  endorsement,  and  with  the  advocacy  of  all 
those  gentlemen. 

The  committee  to  whom  this  matter  was  referred  has  given  us  an  admirable  report. 
I  am  in  favor  of  a  single  system  of  courts,  and  I  have  been  from  the  beginning,  but  I 
desire  to  have  such  a  single  system  of  courts  as  would  make  it  possible  for  the  judge 
to  go  into  every  county  at  least  once  a  month,  or  if  he  could  not  go  once  a  month,  if  he 
came  bi-monthly,  that  the  day  on  which  he  came  should  be  that  old  day  so  well  remem- 
bered and  I  may  say,  so  dear  to  the  people  of  the  county. 

We  are  making  a  great  many  innovations,  Mr.  Chairman.  I  desire  that  we  shall 
make  as  few  as  possible,  and  only  those  that  we  deem  to  be  necessary,  having  in  view  the 
prosperity  of  the  Commonwealth  and  the  due  despatch  of  the  business,  judicial  and 
otherwise,  of  the  various  counties. 

This  brings  me  to  a  consideration  of  some  of  the  advantages  that  grew  out  of  the 
old  county  court  system.  Why  was  that  so  embedded  in  the  affections  of  the  people? 
Why  is  it  that  from  the  foundation  of  the  government  until  the  present  hour  the  people 
have  become  accustom.ed  to  go  to  their  respective  county  seats  on  such  a  day  in  the 
month  as  the  months  rolled  by? 

I  wish  to  submit  to  the  members  of  this  committee  that  it  was  not  without  great 
reason  that  this  old  custom  has  prevailed  and  has  become  so  dear  to  our  people.  I  want 
to  give  the  people  the  possibility  of  having  the  judge  come  once  a  month  and  to  come 
on  that  day  which  has  been  established  for  so  long.  Then  we  shall  not  break  in  upon 
their  old  established  and  loved  customs  and  their  habitudes. 

It  is  great  importance,  I  think,  that  the  people  shall  have  this  day  still  preserved 
to  them  in  order  that  they  may  come  together  for  social  reasons.  It  is  very  desirable 
that  the  people  of  a  county  should  become  acquainted  with  one  another;  that  they  should 
have  something  that  will  draw  them  together  at  least  once  a  month  every  month  in  the 
year.  It  is  of  great  importance  that  the  people  shall  be  acquainted  with  one  another 
in  the  management  of  the  affairs  of  the  county.  So  for  social  reasons  I  v/ould  be  glad 
that  the  old  county  court  day  should  not  be  interfered  with. 

Then,  sir,  there  are  economic  reasons  which  I  conceive  to  be  of  importance.  The 
people  go  to  the  courthouse  on  the  monthly  court  day  and  a  great  amount  of  business  is 
transacted.  W^hile  they  go  to  meet  the  lawyers  in  order  that  they  may  bring  some  suits 
or  attend  to  some  legal  business,  I  believe  that  a  great  many  law  suits  are  avoided  by 
the  opportunities  afforded  to  the  people  of  meeting  together  and  transacting  business.  It 
may  happen  on  a  court  day  that  a  five  dollar  bill  may  pay  debts  amounting  to  a  hundred 
dollars.  One  gentlem^an  meets  another  who  is  indebted  to  him  and  asks  him  for  the 
money.  He  does  not  have  it,  but  a  certain  man  there  ou^es  him  the  money  and  it  is  paid 
to  him.  The  man  to  v/hom  it  is  paid  owes  another  and  pays  him.  So  a  great  amount  of 
business  is  transacted  on  that  day. 

Then,  for  educational  purposes  I  desire  it — ^educational  with  regard  to  political 
affairs  in  the  Commonwealth.  The  time  has  been  from  the  foundation  of  our  govern- 
ment that  the  people  come  together  to  discuss  politics  on  court  days.  Now,  sir,  I  am 
not  opposed  to  politics.  Politics  is  an  absolute  necessity  in  a  republican  form  of  gov- 
ernment, and  the  people  should  be  posted.  Give  them  an  opportunity  to  come  together; 
let  them  have  an  occasion  that  draws  them  together,  when  candidates  and  others  will 
have  an  opportunity  of  addressing  the  people  and  informing  them  upon  those  great 
issues  of  policy  that  affect  both  the  national  and  the  State  government,  that  affect  also 
the  political  v/elfare  in  the  respective  counties  of  the  Commonv/ealth. 

A  great  many  people  are  taking  the  papers  and  reading  them,  but  in  every  county 
in  the  State  you  will  find  a  large  number  of  voters  v.^ho  do  not  read  the  papers,  certainly 
not  the  daily  papers,  and  who  are  not  well  posted.  Just  in  proportion  as  the  people  are 
ignorant,  just  in  that  proportion  may  they  be  led  astray  by  demagogues,  and  we  have 
them  over  the  Commonwealth.  But  if  the  people  have  the  opportunity  of  being  ad- 
dressed by  gentlemen  who  represent  the  various  issues  of  the  two  dominant  political 
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parties,  they  will  be  the  better  informed  when  the  day  comes  for  them  to  cast  their 
ballots. 

And  court  day  is  important  not  only  with  regard  to  political  affairs,  but  also  with 
regard  to  agricultural  matters.  As  I  went  to  the  courthouse  of  my  county  on  the  court 
day  in  July  or  June  last,  I  have  forgotten  which,  I  found  there  upon  the  court  green 
agricultural  imiplements  of  various  kinds,  drills  and  reapers;  men  were  there  showing 
the  respective  advantages  of  the  different  machines,  and  the  people  were  gathered  around 
examining  them,  and  they  had  an  opportunity  of  conferring  together. 

There  are  a  great  many  things  the  people  may  learn  besides  those  that  I  have  ad- 
verted to  when  they  go  to  court  on  their  county  court  day.  These  are  some  of  the 
reasons  why  I  do  earnestly  desire  that  these  old  days  the  people  have  had  for  so  long 
a  time  may  not  be  interfered  with,  and  that  when  the  district  judge  does  coma 
to  the  county  he  may  come  on  the  day  that  is  well  known  by  the  people. 

Something  was  said  here  about  the  Underwood  Constitution.  We  have  that  in 
every  discussion,  Mr.  Chairman,  that  is  brought  before  us.  It  was  said  that  the  Under- 
wood Convention  had  given  us  a  new  system  of  courts  in  the  Commonwealth.  But  they 
did  not  do  it.  The  Underwood  Convention  respected  the  feelings  and  habits  of  the 
people  of  the  Commonwealth  of  Virginia  in  that  regard.  They  gave  us  a  different  per- 
sonnel upon  the  bench  of  the  county  court,  but  they  did  do  a  good  thing  for  the  people 
of  the  Commonvfealth  when  they  preserved  the  county  court  day  and  gave  the  people 
the  opportunity  of  which  I  am  speaking. 

This  is  an  old  Virginia  institution.  I  am  not  so  wedded  to  the  past  that  I  am  un- 
willing to  make  changes  adapted  to  our  present  system,  but  I  think  the  reasons  which 
existed  in  the  first  place  for  having  the  people  of  the  counties  informed  and  acquainted 
with  regard  to  these  matters  are  just  as  powerful  to-day  as  they  were  when  the  first 
Constitution  of  Virginia  was  a,dopted. 

It  is  said  we  have  had  no  memorials  here  upon  this  subject;  that  the  people  have 
not  requested  that  these  old  days  might  be  preserved.  Mr.  Chairman,  let  me  ask  in 
regard  to  this  question,  as  it  may  be  asked  in  regard  to  a  great  many  questions  v>^hich 
come  up  for  discussio^n  in  this  body,  why  is  it  that  the  people  of  the  Commonwealth  have 
not  memorialized  this  body?  Why  have  they  not  presented  their  petitions  here?  I 
will  tell  you  the  reason,  sir.  It  is  because  the  people  of  the  Commonwealth  of  Virginia 
have  reposed  in  this  body  of  their  representatives  a  trust  such  as  rarely  has  been  re- 
posed by  any  body  of  constituents  in  the  members  who  represent  them;  and  in  propor- 
tion to  the  great  degree  of  trust  that  is  reposed  in  us,  just  in  that  same  degree  should 
we  respond  to  the  dearest  interests  of  the  people,  and  respect  their  habits  and  customs 
which  have  existed  so  long,  and  which  have  been  the  means  of  such  blessing  to  our 
people. 

I  desire,  Mr.  Chairman,  not  to  weary  the  members  of  this  Convention.  I  did  not 
rise  for  the  purpose  of  making  any  rhetorical  effort  whatever.  I  have  a  strong  feeling 
upon  this  subject,  however,  and,  though  I  may  have  poorly  expressed  my  views  to  the 
gentlemen  of  the  committee,  I  am  very  desirous  that  the  amendment  shall  prevail,  and 
that  the  result  will  be,  and  that  is  the  gist  of  my  contention,  that  there  shall  not  be 
more  than  four  counties  in  any  one  of  the  districts  into  which  the  State  is  divided. 

If  the  amendment  shall  prevail,  as  I  hope  it  may,  of  course  it  would  necessitate 
recommitting  all  of  this  section  of  the  report  to  the  able,  laborious,  and  wise  committee 
which  have  had  this  matter  in  charge. 

I  think  I  can  probably  guess  the  reason  why  the  committee  reduced  the  number 
just  as  low  as  possible.  It  was  in  order  that  they  might  save  expense.  They  said  if  we 
had  only  twenty-four  circuits  we  should  have  less  expense. 

Now,  Mr.  Chairman,  if  we  add  on  to  this  number  it  will  increase  the  cost  of  the 
judiciary  somewhat,  but  for  my  part  I  am  not  anxious  to  save  expense  when  it  comes 
to  the  matter  of  giving  a  judiciary  to  the  people  of  the  Commonwealth.  A  system  which 
will  enable  the  judges  to  hold  the  courts  in  the  counties  more  frequently  than  is  provided 
for  in  the  report  of  the  committee,  and  if  the  amendment  I  offered  should  be  adopted, 
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even  tlien  the  expense  of  maintaining  a  judicial  system  for  the  State  would  not  be  any- 
greater  than  it  has  in  many  years  in  the  past. 

Mr.  Quarles:  Will  it  increase  the  expense  at  all  if  you  reduce  the  salary  from 
$2,500  to  $1,600? 

Mr.  Dunaway:  It  would  not  increase  the  expense  at  all  if  it  should  be  reduced 
from  $2,500  to  $2,000.  Twenty-four  judges  at  $2,500  a  year  means  $60,000.  Thirty 
judges  at  $2,000  a  year  means  the  same  sum  exactly — $60,000.  But  if  it  be  desired  on  the 
part  of  gentlemen  here  to  give  to  every  one  of  the  judges  a  minimum  salary  of  $2,500,  I 
would  not  stagger  at  the  additional  expense,  so  heartily  do  I  desire  that  this  old  system 
which  has  prevailed  may  exist,  as  far  as  it  may  be,  with  a  single  system  of  courts. 

Mr.  Mcllwaine:  Mr.  Chairman,  it  strikes  me  that  this  proposition  is  a  most  ex- 
traordinary one.  What  is  the  use  of  having  committees,  and  committees  made  up  of  the 
very  best  material  in  the  body,  who  give  five  months  of  intelligent  and  laborious  work 
in  informing  themselves  as  to  what  is  best  and  in  reaching  what  they  believe  to  be 
wise  conclusions,  and  then  when  their  work  comes  before  us,  to  send  it  back  bodily  to 
them  and  tell  them  they  have  made  a  mistake.  As  I  understand  it,  these  gentlemen,  all 
of  whom  are  lawyers,  from  different  parts  of  the  State  of  Virginia,  who  are  well  ac- 
quainted with  the  various  counties  and  districts  which  they  represent,  and  v/ho  know 
about  the  matters  about  which  they  are  consulting,  have,  after  great  labor,  reached  a 
settled  conclusion  as  to  what  is  best,  and  they  come  before  this  Convention  and  tell  us 
that  this  is  their  mature  judgment,  after  consultation  and  deliberation  and  after  most 
earnest  thought. 

But,  sir,  they  are  not  satisfied  with  this.  They  provide,  in  section  9,  to  meet  the 
exact  case  which  has  been  presented  here.  They  say  that  such  and  such  is  their  mature 
conviction  as  to  what  is  best,  and  then  they  say: 

"The  General  Assembly  may  rearrange  said  circuits,  or  any  of  them,  and  increase 
or  diminish  the  number  thereof  when  the  public  interests  shall  require  it." 

They  do  not  make  a  system  that  is  unchangeable,  but  they  lay  down  a  schedule 
which,  according  to  their  best  judgment,  is  wise  and  best  for  the  interests  of  the  State 
at  the  present  time,  and  then  they  leave  it  in  the  hands  of  the  General  Assembly  to  re- 
adjust the  scheme  as  future  events  may  make  it  necessary. 

And  nov\^  the  gentleman  from  Lancaster  (Mr.  Dunaway)  comes  and  tells  us  that 
for  the  convenience  of  his  circuit  he  wants  such  and  such  changes  made  (he  has  one 
too  many  counties  in  his  circuit) ,  not  because  the  judge  of  that  circuit  will  not  be  fully 
able  to  perform  every  judicial  function  that  is  necessary  in  that  circuit,  but  in  order  that 
the  people  of  the  counties  may  have  their  old  court  day.  He  comes  back  and  tells  us 
that  from  the  very  beginning  the  old  court  day  system  has  existed. 

Mr.  Chairman,  I  have  given  considerable  thought  to  this  question.  It  is  beginning 
to  be  a  practical  one  with  me,  as  it  is  with  some  other  of  the  gentlemen  whose  heads 
are  getting  white.  Why  is  it  that  one  after  another  we  drop  off  the  stage  and  leave  our 
places  in  this  world  to  be  filled  by  other  people?  Have  you  ever  thought  about  it?  We 
all  have  to  die.  We  all  know  that.  Why,  in  the  arrangement  of  natural  causes  and 
the  decree  of  Divine  Providence,  is  it  that  such  m^en  as  General  Washington  and  General 
Lee  and  the  great  lawyers  and  guides  of  the  people  are  taken  off  of  the  stage  of  this 
existence?  The  old  latin  maxim  is  true:  Tempora  mutantur,  et  nos  muta7nur  in  illis. 
Times  change,  and  in  them  we  also  are  changed;  and,  sir,  the  last  change  must  come, 
and  it  is  wise  and  well  that  it  should  be  so,  because  as  we  advance  in  life  our  opinions 
become  incrusted  and  we  adhere  to  old  things  which,  if  kept,  will  impede  the  progress 
of  the  age.  Therefore  the  wise,  the  just,  the  reverend  head  must  lie  low  in  the  dust; 
and  it  is  well,  sir,  that  it  should  be  so.  Times  change  and  we  change  with  them,  and 
if  it  were  not  so,  there  would  be  no  progress. 

The  county  court  system  was  once,  no  doubt,  a  good  thing,  but,  sir,  instead  of  being 
good  at  this  day,  in  many  of  its  features  it  is  bad.  When  I  was  last  home  in  the  county 
of  Prince  Edward  I  talked  to  a  number  of  my  fellow  citizens  on  this  subject,  and  I 
believe  that  without  exception  they  were  of  opinion  that  the  abandonment  of  the  county 
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court  day  would  be  for  the  advancement  of  the  people  and  for  the  best  interests  of 
everything  within  the  counties  of  our  State. 

The  gentleman  hns  spokeii  of  the  social  advantage,  of  the  economical  advantage,  of 
the  educational  advantage.  Has  he  thought  of  the  wretched  temptations  to  which  the 
people  of  the  counties  are  subjected  when  they  go  together  to  these  county  seats?  Has 
he  seen  the  bar-rooms  full  and  the  people,  young,  and  sometimes  old  people,  crowding 
into  them?  Has  he  thought  of  the  debasement  that  takes  place  upon  those  days  among 
the  youth  of  our  land,  and  the  habits  that  are  formed  at  such  times  that  depreciate  char- 
acter and  often  ruin  lives? 

Now,  sir,  it  seems  to  me  the  one  question  which  ought  to  be  considered  in  the  set- 
tlement of  this  matter  is  this:  What  are  the  best  interests  of  the  State?  Can  the  judges 
discharge  their  duties  in  the  counties  that  are  allotted  to  them?  If  they  can,  then  the 
proposed  plan  is  evidently  to  the  advantage  of  the  people  from  every  point  of  view. 

I  believe  the  county  court  system  has  tended  to  interfere  with  the  labor  of  the 
counties.  The  negroes  crowd  there.  Idle  people  crowd  there.  And,  so  far  from  their 
being  good  in  these  later  days,  they  have  been  injurious.  As  for  myself,  sir,  I  trust  that 
this  Convention  will  confide  in  the  judgment  of  the  fifteen  wise  men  who  have  given 
us  such  conclusions  as  I  think  we  can  accept. 

Mr.  Dunaway:  I  regret  very  much  that  any  proposition  I  should  make  should  seem 
extraordinary  to  the  mind  of  the  gentleman  from  Prince  Edward.  But  I  comlfort  myself 
with  the  thought  that  I  am  not  the  only  man  upon  this  floor  who  has  announced  a  propo- 
sition that  has  seemed  to  be  extraordinary  to  that  gentleman. 

He  seems  to  think  I  am  ignorant  of  the  ways  of  the  people  when  they  meet  at  their 
courthouse.  I  have  been  familiar  with  them,  from  my  boyhood.  The  gentleman  would 
do  away  with  the  meeting  of  the  people  on  court  days,  lest,  perchance,  the  boys  will  get 
on  a  frolic.  It  is  not  in  tlie  power  of  institutions  nor  of  legislation  to  affect  this  question 
at  all.  If  the  county  court  day  were  the  only  day  in  the  month,  and  the  courthouse  the 
only  place  in  the  county  or  Connnonwealth  where  some  men  become  convivial  and  act 
improperly,  perhaps  that  might  be  a  reason  why  I  should  cease  from  my  advocacy  of  this 
proposition.  But  if  the  people  do  not  meet  there,  they  have  other  places  of  meeting, 
and  I  do  not  conceive  that  this  enters  into  the  question  at  all. 

Moreover,  it  is  said  that  labor  is  somewhat  affected  and  is  disorganized.  Sir,  the 
people  of  the  State  must  have  an  opportunity  of  meeting  somewhere  with  one  another, 
and  of  talking  to  and  knowing  one  another,  and  what  is  lost  by  personal  labor  on  those 
days  is  not  to  be  compared,  I  think,  with  the  advantages  to  be  obtained  by  having  these 
meetings  of  the  people. 

I  do  not  know,  sir,  wlietlier  in  the  most  recent  of  our  dictionaries  there  is  any  such 
word  as  "commercialize;"  I  have  not  examined  to  see;  but  if  there  is  not,  I  will  manu- 
facture that  word  here  and  now,  and  I  will  say  that  there  seems  to  be  a  disposition  on 
the  part  of  a  great  m.any  people,  and  L  am  sorry  to  see  that  there  is  some  disposition  on 
the  part  of  some  members  here,  to  commercialize  the  people  of  Virginia;  to  place  the 
dollar  above  the  man;  and  to  place  the  business  interests  of  the  country  before  the  poli- 
tical education  of  the  people  of  the  country. 

Now,  sir,  it  has  been  said,  again,  that  it  is  competent  for  the  Legislature  to  increase 
the  number  of  the  various  districts  and  to  rearrange  them..  Yet  the  gentleman  did  not 
read  that  portion  of  the  report,  or  he  did  not  read  it  to  this  committee,  which  says  that 
no  new  district  shall  be  formed  with  a  population  of  less  than  60,000  inhabitants.  Sir, 
a  good  many  of  the  districts  already  formed,  having  five  counties  in  them,  are  already 
a  good  deal  under  60,000,  and  it  will  be  iniipossible,  on  account  of  the  restriction  that  is 
put  in  here  with  respect  to  the  limit  of  60,000  inhabitants,  though  the  Legislature  might 
desire  it,  to  reorganize  the  districts  so  that  there  would  not  be  more  than  four  counties 
in  one  of  them;. 

I  hope  I  shall  be  excused  for  these  additional  remarks,  and  I  promise  not  to  trespass 
further  upon  the  patience  of  the  committee. 

Mr.  Hunton:    Mr.  Chairman,  it  is  always  a  matter  of  regret  to  me  to  oppose  an 
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amendment  offered  by  the  gentleman  from  Lancaster  (Mr.  Dunaway).  It  is  only  in 
deference  to  my  own  sense  of  duty  that  I  am  constrained  to  do  it. 

At  the  outset,  I  desire  to  thank  the  gentleman  from  Prince  Edward  (Mr.  Mcllwaine) 
for  his  kind  compliment  to  the  committee  from  which  this  report  emanates,  and  at  the 
same  time  to  say  to  this  body  that  should  they  become  convinced  that  the  committee 
has  made  an  error,  it  will  be  most  happy  for  it  to  be  corrected,  and,  for  such  error  as 
might  require  a  reference  back  to  that  committee,  to  receive  the  instructions  of  this 
body  upon  that  point. 

It  seems  to  me  to  be  due  to  the  committtee  and  to  its  chairman  to  place  before  this 
body  somewhat  the  considerations  that  have  moved  the  committee  to  report  as  they  have, 
i  am  convinced,  and  the  committee  were  convinced,  that  twenty-four  circuits  would  be  an 
abundance,  that  twenty-four  judges  would  be  sufficient  to  transact  all  the  business  of 
the  State  of  Virginia,  both  civil  and  criminal. 

I  desire,  in  order  that  the  Committee  may  understand  the  endeavors  made  by  the 
Committee  on  the  Judiciary  to  consider  this  matter  intelligently,  to  show  the  efforts 
they  made  to  get  at  a  correct  conclusion.  I  do  submit  that  upon  matters  of  this  sort, 
upon  matters  of  the  capacity  of  a  judge  to  deal  with  the  business  of  his  circuit,  it  is 
almost  impossible  for  the  body  at  large  to  reach  a  conclusion  or  to  have  before  it  the 
same  conflicting  views  or  the  same  statistics  as  had  the  committee  that  has  certainly 
labored  most  industriously  over  this  most  delicate  and  difficult  matter. 

Now,  gentlemen  of  the  Committee,  the  committee  considered  most  carefully  the  ne- 
cessity of  each  county  and  of  each  district  in  the  State.  They  considered  the  amount  of 
the  business  in  the  county  courts,  and  the  amount  of  the  business  in  the  circuit  courts, 
and  it  was  after  such  consideration  as  that,  and  after  the  committee  had  arrived  at.  the 
conclusion  that  bi-monthly  terms  would  be  sufficient  for  the  demands  of  the  Common- 
wealth, that  this  matter  was  referred  to  a  sub-committee  to  district  the  State  according 
to  that  conclusion  of  the  full  committee. 

That  committee  brought  in  a  scheme  of  districting  the  State  of  Virginia,  and  that 
scheme  was  given  to  the  public,  and  every  member  of  this  Convention  was  by  that  publi- 
cation notified  cf  VN'hat  it  was.  The  sub-committee  gave  the  fullest  hearings  to  those 
interested.  Tiiey  came  and  presented  their  views.  They  stated  the  local  conditions; 
they  stated  the  local  necessities;  and  that  committee  weighed  and  considered  these 
local  difficulties  and  local  troubles,  and  finally  the  result  of  the  consideration  of  all  tlies.e 
matters  was  the  scheme  as  reported,  and  reported,  I  believe  I  am  violating  no  principle 
of  parliamentary  law  in  stating,  with  the  unanimous  approval  of  the  Committee  on  the 
Judiciary.  I  think  I  am  correct  in  making  that  statement,  that  while  the  members  of 
the  committee  may  have  differed  one  from  the  other  upon  other  propositions,  after  con- 
sidering every  local  complaint,  after  considering  all  the  wishes  of  the  different  localities, 
after  considering  most  carefully  whether  these  courts  would  be  suffi.cient  to  transact  the 
business,  civil  and  criminal,  of  the  Commonwealth,  the  section  nov,^  under  consideration 
was  the  unanimous  vote  of  the  Committee  on  the  Judiciary. 

Gentlemen,  you  will  bear  in  mind  what  a  delicate  task  this  is.  You  Vv-ill  recognize 
how  much  personal  interest  and  local  considerations  come  to  bear  upon  it.  You  will 
at  once  understand  the  appeals  that  individuals  and  sections  would  make  to  the  com- 
mittee. You  will  understand  how  difficult  it  was  to  reconcile  those  conflicting  claims  and 
those  conflicting  desires,  and  that  this  was  one  of  the  most  delicate  tasks  that  could 
fall  to  a_^committee  of  this  body.  It  seems  to  me  the  State  has  been  wise  and  v^ell  dis- 
tricted, and  that  the  districting  of  the  State  has  given  enough  judges  to  dispose  of  the 
entire  business  of  the  State,  both  civil  and  criminal. 

Let  us  look  further  at  this  matter,  Mr.  Chairman.  It  has  been  suggested  that  there 
be  embodied  in  the  Constitution  a  requirement  that  every  county  of  the  Commonwealth 
shall  have  at  least  bi-monthly  terms  of  court.  There  was  no  objection  by  a  majority  of 
the  committee  to  putting  that  provision  in  the  Constitution.  But  the  reason  it  does  not 
appear  there  is  that  it  was  represented  to  the  committee  by  members  on  this  floor  who 
we  believed  knew  and  recognized  the  wants  and  the  wishes  of  those  sections,  that  there 
were  certain  counties  in  the  State  of  Virginia  which  neither  desired  nor  required  a  term 
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of  court  every  two  months.  As  soon  as  that  fact  was  stated  to  the  committee,  they  de- 
termined that  it  would  be  unfair  and  unwise  to  impose  that  upon  a  county  which  neither 
desired  nor  demanded  a  term  every  two  months.  It  was,  therefore,  the  conclusion  of 
this  committee  not  to  put  into  the  Constitution  a  requirement  that  there  should  be  bi- 
monthly terms  of  the  county  courts,  but  to  leave  the  Legislature  free  upon  that  pointy 
and  so  district  the  State  at  the  very  beginning  that  bi-monthly  terms  could  be  given  by 
the  Legislature  to  every  county  therein. 

I  have  been  asked  by  members  of  this  body  whether  there  was  an  assurance  of  a 
sufficient  number  of  judges  to  give  bi-monthly  terms  to  every  county  and  city  demand- 
ing a  circuit  court.  My  answer  was  that  with  twenty-four  circuits  there  could  be  no 
shadow  of  doubt  that  there  would  be  enough  judges  to  give  regular  bi-monthly  terms  to 
every  county  and  to  every  city  of  the  Commonwealth  entitled  to  a  circuit  court. 

The  point  I  wish  to  bring  home  to  these  gentlemen  is  that  the  districting  of  the 
State  under  this  report  is  such  as  to  permit  a  term  of  the  Circuit  Court  to  be  held  once 
in  every  two  months  in  every  city  and  county  of  the  Commonwealth  where  a  circuit  court 
should  be  held.  I  say  that  that  districting  gives  bi-monthly  terms,  and  that  it  will  give 
regular  bi-monthly  terms.  There  is  no  circuit  that  has  in  it  more  than  six  cities  and 
counties;  and  I  believe  the  old  Eleventh  Circuit  (my  own  old  circuit)  is  one  of  the 
largest,  if  not  the  very  largest,  in  the  districting  scheme. 

Moreover,  this  committee  undertook,  so  far  as  it  was  in  their  power,  to  get  the  views 
of  the  judges  as  to  their  ability  to  do  this  amount  of  work.  Not  only  did  they  investi- 
gate the  question  whether  the  plan  recommended  would  give  bi-monthly  terms  or  not, 
but  they  investigated  the  question  whether  it  involved  more  work  than  the  judges  could 
do,  or  gave  them  a  reasonable  amount  of  work  to  perform.  They  weighed  and  considered 
this  inform-ation,  collected  from  every  source  

Mr.  C.  J.  Campbell:  Say  there  are  one  hundred  counties  in  the  State.  Now,  after 
an  experiment,  if  fifty  of  those  counties  want  courts  every  month,  and  fifty  want  them 
every  two  months,  will  twenty-four  judges  suffice? 

Mr.  Hunton:    I  should  doubt  whether  they  would  suffice. 

Mr.  C.  J.  Campbell:    I  want  to  say  now  that  my  county  wants  monthly  courts. 

Mr.  Hunton:  What  I  was  about  to  say  was,  in  the  first  place,  that  the  committee 
was  satisfied  it  had  provided  a  districting  scheme  that  would  give  bi-monthly  courts; 
and  it  believed  that  the  circuit  judges  alone  would  be  capable  of  discharging  all  the 
duties  that  had  formerly  fallen  to  the  circuit  and  the  county  courts — the  criminal  busi- 
ness and  the  civil  business.  But  the  committee  desired  to  go  a  step  farther,  and  to 
provide  for  the  contingency  of  a  congested  condition  of  business  in  any  circuit  of  the 
State.  When  you  are  considering  the  twenty-four  circuits,  and  the  question  whether 
they  are  sufficient  to  do  the  entire  criminal  and  civil  business  of  the  State,  you  must 
not  lose  sight  of  the  fact  that  the  city  judges  may  be  called  upon  to  hold  the  circuit 
courts  in  one  of  the  circuits  should  the  condition  of  business  there  require  it. 

Mr.  Quarles:  You  provide  in  your  report  that  cities  of  a  population  of  less  than 
10,000  may  abolish  their  city  courts. 

Mr.  Hunton:    ^es,  sir. 

Mr.  Quarles:  Now,  if  the  cities  should  abolish  their  city  courts,  would  twenty-four 
judges  be  able  to  do  the  business  of  the  Commonwealth? 

Mr.  Hunton:  I  doubt  it,  sir;  and  I  ami  going  to  deal  with  that  question  before  I 
finish.  If  gentlemen  will  permit  me  to  proceed  with  my  remarks  in  the  logical  order 
that  I  have  in  mind,  and  if  I  have  not  answered  their  questions  when  I  have  concluded, 
I  shall  then  be  very  happy  to  give  them  any  information  in  my  power. 

I  was  speaking  of  the  question  of  the  capacity  of  the  twenty-four  judges  to  discharge 
the  duties  that  fall  upon  them  by  the  new  system.  The  opinion  of  the  committee  was 
that  they  were  abundantly  sufficient.  But  suppose  a  congested  condition  should  arise  in 
any  circuit.  We  have  heard  of  criminal  cases  lasting  for  two  weeks.  It  might  be  that 
because  of  the  trial  of  a  case  involving  some  great  tragedy,  or  because  of  the  trial  of 
some  great  civil  case,  the  judge  would  be  detained  beyond  the  beginning  of  the  term 
of  court  of  the  next  county.   We  deemed  it  wise  to  provide  some  method  by  which,  in  the 
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event  of  such  an  extraordinary  occurrence,  that  circuit  court  could  be  held;  and  we 
have  provided  in  the  Constitution  that  every  circuit  judge  and  every  city  judge  may  be 
called  upon,  in  a  manner  to  be  prescribed  by  the  Legislature  (the  Constitution  does  not 
undertake  to  deal  with  the  manner)  to  hold  the  circuit  court  in  the  district  where  such  a 
condition  exists.  You  will  remember  that  there  are  seven  cities  in  the  Commonwealth 
of  a  population  between  10,000  and  30,000,  in  the  great  majority  of  which  the  judges  are 
not  fully  occupied,  and  will  be  free  to  be  directed  to  preside  in  the  circuit  courts  of  any 
circuit  that  may  be  congested. 

Mr.  Glass:  Would  it  not  simplify  matters,  therefore,  if  these  cities  were  deprived 
of  the  circuit  judges?  For  example,  what  use  has  Lynchburg  for  a  circuit  judge,  if  the 
corporation  judge  can  more  than  transact  all  the  business  of  that  city? 

Mr.  Hunton:  I  cannot  speak  for  the  city  of  Lynchburg,  sir.  I  can  only  state  the 
general  principle  that  those  who  were  on  the  committee,  representing  the  cities  which 
had  both  circuits  courts  and  city  courts,  believed  that  it  was  essential  to  the  welfare  of  those 
cities  and  the  speedy  and  elRcient  dispatch  of  their  civil  and  criminal  business  that  both 
the  city  and  the  circuit  courts  should  be  retained.  My  understanding  was  that  Lynch- 
burg was  one  of  the  cities  where  the  need  was  a  decided  one.  Such  was  also  the  case 
with  Newport  News,  where  it  is  difncult,  with  both  the  circuit  and  the  city  courts,  to 
dispose  of  the  legal  business  of  the  city. 

Mr.  Glass:  I  will  say  to  my  friend,  as  to  the  city  of  Lynchburg,  that  I  took  care 
to  ask  all  of  the  prominent  lawyers  at  the  bar  there  if  there  was  any  need  of  a  circuit 
court  for  that  city.  I  could  not  get  one  of  them;  to  say  that  there  was  any  need  for  one. 
They  simply  said  that  as  a  matter  of  convenience  and  personal  preference,  at  tim.es, 
they  would  prefer  to  ha.ve  a  circuit  court  there;  but  they  added  that  the  actual  business 
did  not  warrant  the  maintenance  of  a  circuit  court.  My  general  information  is  that 
it  does  not  warrant  it  for  any  of  the  other  cities  of  that  class. 

Mr.  Hunton:  There  are  some  of  those  cities,  sir — I  refer  especially  to  Newport 
News — where  we  were  informed  that  it  would  be  difficult  to  dispose  of  the  present  legal 
business  without  the  aid  of  both  courts.  In  addition  to  that,  it  was  believed  that  it 
would  be  necessary  to  provide  for  the  occasional  assignment  of  a  judge  to  relieve  this 
congested  condition  in  a  particular  circuit.  It  was  thought  it  would  be  necessary  to 
supply  the  place  of  the  circuit  judge  when  his  engagements  or  the  protracted  litigation 
of  one  county  of  his  circuit  might  be  such  as  to  prevent  him  from  attending  the  court 
of  the  next.  It  was  to  meet  that  condition  that  the  Legislature  was  empowered  to  pro- 
vide, whenever  a  congested  condition  should  arise,  that  these  judges  who  are  not  so  much 
occupied  should  go  and  relieve  the  congestion. 

The  inquiry  of  my  friend  from  Lynchburg  (Mr.  Glass)  is  on  a  different  theory  from 
that  of  this  amendment.  His  theory  is  that  there  are  too  many  courts  of  that  class  in 
those  cities.    The  idea  of  those  in  favor  of  this  amendment  is  there  are  too  few. 

Those  are  the  opposing  views  which  this  committee  has  considered  with  all  of  the 
energy  and  industry  it  possesses. 

Mr.  Glass:  My  friend  will  understand  that  I  do  not  at  all  favor  the  amendment; 
and  I  shall  vote  for  the  report  of  the  committee. 

But  it  does  seem  to  me  to  be  a  rather  incongruous  proposition  that  the  Legislature 
shall  authorize  the  judges  of  the  city  courts  to  go  and  help  the  circuit  court  judges 
transact  business,  and  yet  the  committee  retains  the  circuit  courts  in  these  cities,  when, 
as  a  matter  of  fact,  they  are  not  needed  in  any  one  of  them,  in  my  judgment. 

Mr.  Meredith:  May  I  make  a  suggestion?  I  do  not  know  whether  or  not  the  chair- 
man of  this  committee  will  be  able  to  reach  all  the  questions  put  to  him;  and  I  hap- 
pened to  be  on  the  sub-committee  which  suggested  the  line  of  action  as  to  the  city 
courts. 

I  will  suggest  this  line  of  answer  to  the  gentleman  from  Lynchburg:  It  was  thought, 
by  reason  of  the  fact  that  some  of  the  cities  are  now  growing,  that  in  a  matter  of  this 
kind  it  was  better  to  fix  upon  a  plan  that  would  cover  the  needs  of  the  future  as  well  as 
the  present  condition  of  affairs.  Newport  News,  for  example,  has  grown  very  suddenly; 
and  it  seemed  to  the  committee  that  what  is  required  for  that  city  will  be  required  for 
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Lynchburg  as  Lynchburg  grows.  In  addition,  it  was  thought  that  by  retaining  the 
city  court,  the  amount  of  business  that  would  be  put  upon  the  circuit  judge  would  be  so 
small  that  it  could  not  hurt  him  in  the  discharge  of  his  duties  elsewhere;  and  we 
deemed  it  wise  to  prepare  for  the  future.    That  was  one  of  the  ideas  of  the  committee. 

Mr.  Glass:  Lynchburg  is  growing,  so  far  as  that  is  concerned,  it  may  not  have  the 
criminal  business  that  some  of  the  other  towns  have  (laughter),  but  the  delegate  from 
Lynchburg  will  venture  to  say  that  he  does  not  want  anything  for  Lynchburg  that 
Lynchburg  does  not  need.  And  if  it  is  going  to  cost  the  State  of  Virginia  something 
that  it  ought  not  to  pay  

Mr.  Meredith:  I  do  not  think  I  said  anything  that  would  justify  the  presumption 
on  the  part  of  the  gentleman  from  Lynchburg  that  we  proposed  to  give  him  or  anyone 
else  a  bonus.  We  were  simply  trying  to  fix  a  system  by  which  we  would  avoid  the  crea- 
tion of  any  new  circuits.  Now,  it  will  throw  the  system  out  if  you  do  not  give  the 
people  of  Lynchburg  the  assistance  of  a  circuit  judge,  when  she  grows  (as  Newport 
News  has  grown)  to  need  a  circuit  judge.  So,  preparing  for  a  reasonable  future,  the 
idea  was  to  let  the  circuit  judge  hold  court  there  and  assist  the  city  judge,  the  city 
judge  in  town  being  made  to  assist  the  circuit  judge.  That  was  the  idea,  if  the  Chair- 
man will  recall  it.    I  am  sorry  to  have  interrupted  him. 

Mr.  Braxton:  I  wish  to  suggest  this  as  a  consideration  that  I  think  influenced  the 
committee:  If  you  concede  that  the  circuit  court  of  each  of  these  cities  is  not  a  neces- 
sity but  a  luxury,  and  if  it  is  a  luxury  for  which  the  cities  are  v/illing,  in  part,  to  pay, 
the  counties  in  the  circuit  are  to  that  extent  relieved  of  the  cost  of  the  circuit  court,  for 
they  are  charged  v/ith  their  proportion  of  the  judge's  salary,  according  to  their  popula- 
tion. It  is  certainly  a  relief  to  the  counties  in  the  circuit  that  the  city  contributes  its 
quota  to  the  judge's  salary;  and  if  the  city  is  willing  to  do  that  in  order  to  get  what  may 
be  called  a  luxury,  we  thought  there  should  be  no  objection  to  its  doing  so. 

Mr.  Glass:     I  do  not  think  the  tax-payers  of  any  city  in  this  Commonwealth  aro 
willing  to  pay  for  the  use  of  a  luxury.    I  do  not  believe  one  word  of  it. 

Mr.  Thornton:  As  the  gentleman  from  Augusta  (Mr.  Braxton)  Has  kindly  come  to 
the  rescue,  1  Avould  like  to  ask  him  a  question,  with  the  permission  of  the  gentleman 
from  Fauquier.  That  question  is  this:  Is  it  the  theory  and  plan  of  this  committee  to 
have  a  single  court  system? 

Mr.  Braxton:    If  you  mean  by  a  single  court  system  one  court  only  between  the 
justice  of  the  peace  and  the  appellate  courts. 

Mr.  Thornton:    Then  why  is  it  that  in  cities  of  over  30,000  inhabitants,  you  not  only 
provide  for  tv/o  courts,  the  corporation  and  the  circuit  court,  but  in  addition  you  empower  I 
the  Legislature  to  create  as  many  more  courts  as  it  may  think  proper? 

Mr.  Braxton:    The  idea  is,  sir,  that  no  matter  how  many  courts  you  create,  they  , 
will  still  be  courts  of  co-ordinate  jurisdiction,  and  there  will  be  no  difference  in  the 
degree  of  jurisdiction  of  the  courts  between  the  justices  of  the  peace  and  the  Supreme  i 
Court  of  Appeals.    In  short,  appeals  will  not  lie  from  one  of  these  subordinate  courts  to 
the  other,  as  is  now  the  case  with  the  county  courts  and  the  circuit  courts. 

Mr.  Hunton:  The  point  m.ade  by  the  gentleman  from  Lynchburg  (Mr.  Glass)  1 
was  happy  to  have  made,  because  it  illustrated  exactly  the  position  in  which  this  com- 
mittee found  itself.  Here  is  an  amendment  that  is  offered  in  criticism  of  the  report  of 
the  committee,  and  demanding  more  courts.  My  friend's  question  would  indicate  that, 
in  his  opinion,  some  of  the  courts  provided  for  in  the  report  of  the  committee  may  not 
be  necessary.  The  committee  have  considered  both  of  these  opposing  views;  and  we 
believe  that  they  have  selected  a  middle  course— that  they  have  lopped  and  pruned  as 
far  as  it  is  prudent,  and  that  they  have  left  an  abundance  of  judges  to  transact  the  busi- 
ness of  this  Commonwealth. 

It  has  been  essential,  in  considering  these  matters,  that  some  deference  should  be 
paid  to  local  conditions,  that  some  deference  should  be  paid  to  growing  cities,  and  that 
some  deference  should  be  paid  to  the  development  of  the  future.  But  the  committee 
has  considered  the  question  of  too  few  and  too  many  judges,  and  it  is  believed  that  it  has 
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reached  a  mean  and  a  reasonaljle  ground  that  satisfy  all  tlie  inierests  of  ihe  Com- 
monwealtli. 

I  tliouglit,  in  tlie  volley  of  questions  fired  at  me  a  moment  ago,  that  I  vras  asked  the 
question  il  believe  by  my  friend  from  Prince  vrilliam  cotmtyj  as  to  vrhy  there  should 
te  a  dual  system  of  courts  for  the  cities,  and  not  for  the  counties.  There  is  no  dual 
system  of  courts  for  the  cities,  anj-  more  than  there  is  foT  the  counties.  There  are  dif- 
ferent courts  in  the  cities,  all  of  co-ordinate  jurisdiction,  so  far  as  this  Convention  fixes 
jurisdiction.  When  a  litigant  has  once  taken  his  position  in  either  one  of  those  city 
courts,  its  judgment  is  final  and  binding  upon  him,  vrithout  an  appeal  to  any  interme- 
diate court,  but  directly  to  the  Court  of  Appeals.  There  is  btit  one  single  system  of 
courts  for  the  cities  as  well  as  for  the  counties  of  the  Commonwealth. 

Gentlemen  of  the  Committee,  the  question  of  districting  involves  practically  the 
Yrhole  judiciary  scheme.  If  yoti  yield  in  this  matter,  if  the  districting  is  changed  and 
these  judges  are  added  whom  the  committee  believe  unnecessary  to  discharge  the  judi- 
cial duties  of  this  Commonwealth,  you  will  disarrange  the  whole  scheme  of  the  report 
of  the  committee. 

'Mj  friend  from  Lancaster  (Mr.  Dunaway)  has  made  his  argument  upon  the  theory 
of  a  county  court — a  question  which,  as  I  understand,  was  practically  determined  when 
the  issue  was  made  before  this  body  as  between  the  county  court  and  the  single  court 
system.  He  has  repeated  most  admirably  many  of  the  arguments  in  favor  of  the  county 
courts,  to  which  I  shall  not  endeavor  to  reply,  because  it  does  seem  to  me  that  this  body 
hcs  passed  upon  that  question. 

!Mr.  Pettit;    When  was  that? 

Mr.  Hunton:  As  to  the  county  courts.  I  cannot  give  the  day,  sir,  but  it  was  the 
very  first  amendment  that  was  offered  to  the  first  section  of  the  report  of  the  Committee 
on  the  Judiciary.  The  amendment  was  offered  by  the  gentleman  from  Roanoke  (Mr.. 
Robertson),  and  the  fight  was  quite  a  protracted  one. 

]\Ir.  Goode:    The  vote  was  9  to  42. 

Mr.  Hunton:  The  vote  was  9  to  41.  I  believe;  it  may  have  been  42.  So  I  think  that 
that  question  was  decided;  and  although  my  friend  from  Lancaster  ( ^ir.  Dunaway  i  may 
desire  to  give  to  the  farmers  of  his  section  an  opportunity  to  come  to  the  cotmty  court, 
to  be  imposed  on  Yjj  the  worthless  patent  agricultural  machinery  that  so  often  is  passed 
off  on  our  defenceless  farmers  by  the  persuasive  eloquence  of  the  agent  representing  the 
machines,  I  cannot  conceive  that  that  is  a  reasonable  argument  for  a  change  in  the 
system  of  courts  of  the  Commonwealth  of  Virginia. 

I  recognize  the  affection  of  the  people  of  the  State  for  their  old  cotmty  court  system. 
I  recognize  the  sentimental  reasons  that  exist  for  its  retention.  I  recognize  that  people 
part  with  regret  from  old  institutions. 

I  recognize  that  they  love  the  old  county  court  days,  and  the  pleasure  of  communing 
with  their  friends  and  greeting  them  upon  the  court  green;  and  I  can  understand  that 
They  will  part  from  that  system  with  regret.  But  that  is  very  far  from  being  a  uni- 
versal sentiment  throughout  Virginia.  The  old  county  court  assemblage  is  falling 
greatly  into  disuse.  The  crowds  have  greatly  diminished.  The  attendance  on  county 
court  days  now  and  when  I  first  remember  them  differ  as  widely  as  conditions  to-day  and 
prior  to  the  war.  Doubtless  the  gentleman  from  Lancaster,  when  he  lived  in  Piedmont 
Virginia,  has  heard  the  farmer  complain  of  the  labor  that  left  him  upon  county  court 
day,  and  he  knows  that  there  vrere  many  farmers  who.  when  hiring  their  hands  for  the 
year,  would  ask  whether  they  attended  the  county  courts  or  remained  at  home  to  attend 
to  their  business.  The  gentleman  doubtless  knows  that  in  many  respects  that  system 
was  demoralizing  to  labor.  The  gentleman  Imows  that  the  attendance  has  now  greatly 
diminished.  The  gentleman  knov\-s  that  while  there  are  advantages,  there  are  also  dis- 
advantages which  attach  to  this  system.  And,  in  my  judgment,  when  the  people  have 
recognized  that  the  change  has  come,  and  have  experienced  it,  they  will  realize  that  the 
advantages  of  its  abolition  are  greater  than  the  benefits  that  would  result  from  its 
preservation. 

Gentlemen  of  the  Committee,  I  do  not  think  that  men  who  have,  in  a  small  body, 
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considered  this  matter  in  all  of  its  details  and  with  all  the  information  that  they  could 
obtain  upon  it,  can  better  judge  of  the  conflicting  conditions  and  needs  of  the  various 
parts  of  the  State,  than  any  gentleman  who  views  only  his  immediate  section,  without 
considering  the  requirements  of  the  State  at  large.  I  earnestly  hope  the  amendment  ot 
the  gentleman  from  Lancaster  (Mr.  Dunaway)  will  be  voted  down,  believing  as  I  do 
that  it  will  result  in  larger  expense  to  the  Commonwealth  of  Virginia,  and  one  that  will 
in  no  v/ise  contribute  to  the  efficiency  of  the  system.  While  in  the  opinion  of  the  com- 
miittee  the  expense  of  a  judicial  system  is  one  of  the  last  things  to  be  considered  when 
an  increased  cost  will  contribute  to  the  efficiency  of  the  system,  yet  the  committee  be- 
lieved it  would  be  doing  a  wrong  to  the  State  of  Virginia  and  to  the  constituents  who  sent 
them  here  to  increase  its  cost  without  adding  to  its  efficiency. 

The  committee,  in  recommending  fewer  terms  of  court  and  the  payment  to  the 
judges  of  such  salaries  as  to  induce  the  very  best  judicial  talent  of  the  State  to  become 
candidates  for  and  to  hold  these  positions,  recognizing  the  fact  that  the  efficiency  of  a 
judicial  system  depends  very  largely  upon  the  personnel  of  the  judges.  It  was  their 
belief  that  with  capable  judges,  such  as  w^e  believe  this  plan  will  insure,  the  saving  to 
the  Commonv%^ealth  of  Virginia  will  be  four  or  five  times  as  great  as  the  saving  in  dol- 
lars and  cents  in  the  salaries  of  the  judges  whose  positions  are  to  be  abolished.  There 
v>^ill  be  fewer  hung  juries;  there  will  be  fewer  appeals,  and  when  a  case  comes  up  to  the 
appellate  court  there  will  be  fewer  new  trials,  because  there  v/ill  be  fewer  reversals  of 
the  lower  court.  These  are  some  of  the  reasons  that  influenced  the  committee  in  the 
result  they  have  placed  before  you;  and  I  trust  that  the  Committee  of  the  Whole  will 
vote  down  the  amendment  of  the  gentleman  from  Lancaster  (Mr.  Dunaway). 

Mr.  Walker:  Mr.  Chairman,  but  for  the  fact  that  I  was  a  member  of  the  sub-com- 
mittee to  which  was  entrusted  the  difficult  task  of  redistricting  the  State  for  report  to 
tile  full  committee,  and  the  further  fact  that  I  come  from  the  judicial  circuit  as  the 
gentleman  from  Lancaster  (Mr.  Dunaway),  who  has  proposed  this  amendment,  I  would 
not  trespass  on  the  time  of  this  committee  to  make  any  remarks  on  the  amendment. 
Being  from  that  special  circuit  and  having  presumably  some  knowledge  of  the  condi- 
tions existing  there,  if  I  said  nothing  on  the  amendmient  I  might  be  supposed  by  my 
silence  to  endorse  the  views  which  have  been  expressed  by  the  gentleman  from  that 
same  circuit. 

The  gentleman  from  Lancaster  proposes  to  amend  section  S  of  the  committee's 
report,  which  provides  that  the  State  shall  be  divided  into  twenty-four  judicial  circuits, 
by  striking  out  the  word  "twenty-four"  and  inserting  the  v/ord  "thirty"  in  place  of  it. 
He  candidly  admits  what  must  be  apparent  to  the  whole  committee  that  the  effect  of  the 
adoption  of  that  amendment  would  be  to  send  this  report  back  to  the  Judiciary  Com- 
mittee, as  it  would  of  necessity  involve  a  redistricting  of  the  whole  State.  I  believe  if 
this  Committee  of  the  Whole  should  agjee  to  that  amendment  and  send  the  report  back, 
the  ultimate  result  of  it  v/ould  be  that  the  whole  scheme  and  system  of  courts  which  has 
been  reported  by  that  committee  would  be  upset. 

Mr.  Chairman,  this  report  is  the  result,  as  has  already  been  stated  here,  of  the  most 
careful  and  painstaking  investigation  and  deliberation  on  the  part  of  the  Judiciary  Com- 
mittee, extending  over  a  period  of  something  like  four  months.  During  that  time  they 
have  considered  the  whole  subject  as  it  seemed  to  them,  in  every  light  in  which  it  was 
capable  of  consideration.  They  have  listened  to  views  v/hich  have  been  expressed  by 
gentlemen  holding  different  opinions  and  different  ideas  as  to  what  ought  to  be  the  best 
system  of  courts  for  the  State,  and  they  have  heard  both  before  the  full  committee  and 
the  sub-committee,  the  views  of  gentlemen  with  regard  to  the  best  plan  for  redistricting 
the  State,  a  basis  for  the  redistricting  having  been  once  adopted. 

After  a  full  consideration  in  the  whole  committee  and  a  decision  there  that  a  plan 
should  be  provided  by  which  at  least  bi-monthly  terms  of  court  should  be  held  in  every 
county  of  the  Commonwealth,  a  sub-committee  was  appointed  to  district  the  State  ac- 
cording to  that  plan.  After  the  sub-committee  brought  in  its  report  the  matter  was 
again  considered  before  the  full  committee.  That  plan,  as  reported  by  the  committee, 
was  published  in  the  papers,  and  attention  VN^as  attracted  to  it  all  over  the  State.  Gen- 
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tlemen  x^iio  Iiad  olDjections  to  make  as  to  any  arrangement  of  counties  or  cities  in  their 
section  appeared  before  the  committee  and  stated  their  vievrs.  Among  those  gentlemen 
was  not  the  gentleman  from  Lancaster  (:\Ir.  Dunaway).  Included  in  them,  however, 
was  the  gentleman  from  Norfolk  county  C^.Ir.  Portlock),  Y>-ho  was  full^  heard  both  before 
the  sub-comminee  and  before  the  full  committee. 

Mr.  Portlock:  I  should  like  to  say  in  this  connection,  sir,  that  the  gentleman  from 
Norfolk  county  did  appear  before  the  committee;  that  he  was  fully  heard,  and  fully  dis- 
regarded as  to  every  request  that  he  made  of  the  committee,  and  that  is  why  I  propose 
to  present  the  claims  of  my  county  to  the  gentleman  on  this  floor. 

Mr.  AValker:  That  the  gentleman  from  Norfolk  has  a  perfect  right  to  do,  a  right 
which  certainly  I  have  no  disposition  to  question,  though  I  may  not  agree  with  him  in 
the  confidence  which  he  expresses  that  the  Committee  of  the  Tk^hole  will  reverse  the 
action  of  the  Judiciary  Committee  and  the  sub-committee  on  the  subject. 

Now,  Mr,  Chairman,  after  this  matter  had  been  discussed,  as  I  have  said,  and  had 
been  fully  considered,  as  has  been  indicated,  the  committee  brought  in  its  report.  The 
gentleman  from  Lancaster  proposes  that  that  report  shall  be  sent  back  on  that  point  at 
least  to  the  committee,  and  it  is  now  proper  for  us  to  consider  the  arguments  which  are 
adduced  by  him  in  support  cf  the  proposition  which  he  makes. 

He  does  not  claim  that  in  the  judicial  circuit  from  which  he  and  I  both  come  there 
would  be  any  difficulty  about  the  court  for  the  five  counties  transacting  all  the  business 
of  those  counties.  No  claim  has  been  made,  so  far  as  I  know,  by  any  one  that  there 
would  be  any  diffictilty  v^hatever  about  a  bi-monthly  term  of  court  in  those  counties 
transacting  all  the  business  that  is  now  transacted  by  the  county  and  circuit  court.  The 
only  argument  which  the  gentleman  brings  forward  to  support  his  contention,  if  it  be  an 
argument,  is  that  it  is  desirable  that  the  old  days  for  holding  court  in  those  counties 
shall  be  the  same;  that  people  have  learned  the  days  and  have  become  accustomed  to 
attending  court  in  one  county  on  the  first  Monday,  in  another  county  on  the  second  Mon- 
day, in  another  county  on  the  third,  and  in  another  on  the  fourth. 

That  is  an  argument  which  we  have  heard  before,  Mr.  Chairman,  and  it  is  nothing 
more  than  the  old  argument  in  favor  of  retaining  the  county  court  system,  not  because  it 
is  necessary  to  transact  the  business  of  the  people,  but  because  the  people  have  become 
accustomed  to  meet  on  those  county  court  days.  That  has  never  seemed  to  me  to  be  a 
reasonable  argument.  It  has  never  seemed  to  me  that  the  reasonable  people  living  in 
my  section  or  in  any  other  section  of  the  State  would  be  willing  to  tax  themselves  for 
the  purpose  of  providing  a  court  which  v^as  not  necessary  for  the  transaction  of  the 
business  of  the  people,  and  having  a  judge  and  summoning  a  jury  to  attend  on  a  certain 
day  for  the  purpose  of  giving  the  citizens  of  those  counties  an  opportunity  to  meet  to- 
gether for  social  converse  or  for  the  transaction  of  their  business  outside  of  the  court, 
or  for  the  trading  of  horses. 

As  I  have  said  before,  there  is  no  claim  whatever  that  there  would  be  any  difficulty 
abotit  the  jttdge  of  the  circuit  court  transacting  all  the  business  which  would  come  into 
the  court  and  all  the  business  which  is  done  now  hy  both  the  countj'  and  circuit  courts. 

It  has  been  suggested  l3j  some  gentleman  that  if  the  salaries  of  the  judges  should 
be  reduced  there  need  not  be  any  greater  expense  to  the  State  by  having  thirty  circuits 
than  by  the  plan  proposed,  with  a  salary  of  ?2,500  and  twenty-four  circuits.  I  call  atten- 
tion to  the  fact  that  a  salary  of  $2, BOO  to  a  circuit  judge  who  has  to  hold  not  two  terms 
a  year  in  the  counties,  but  six,  which  would  include  mileage,  would  be  very  little  more 
than  a  salary  of  §1.600  if  the  mileage  had  to  be  paid  in  addition.  I  am  disposed  to  think 
that  in  my  own  circuit,  for  example,  if  twelve  terms  of  the  court  should  be  held  in  a 
year  in  each  one  of  those  counties,  with  a  salary  of  S2,500,  after  the  mileage  and  in- 
creased expenses  of  the  judge  due  to  the  greater  frequency  of  terms  should  be  taken 
otit,  the  actual  salary  left  to  him  would  not  be  as  great  as  the  salary  of  Sl,600,  which  is 
paid  now.  So,  I  do  not  think  that  proposition  would  be  a  wise  or  a  reasonable  one.  There 
is  no  doubt  vrhatever  about  the  fact  that  the  amount  of  the  work  would  be  very  greatly 
increased,  and  even  under  the  present  plan  his  salary  is  not  increased  in  proportion  to 
the  additional  work  which  he  would  have  to  do. 
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That  is  the  single  argument,  Mr.  Chairman,  which  it  seems  to  me  has  been  made  in 
support  of  the  proposition  of  the  gentleman  from  Lancaster.  There  may  be  other  gen< 
tlemen  here  who  m§^  have  in  their  minds  arguments  in  support  of  that  proposition,  but 
they  have  not  been  produced  before  the  committee.  It  seems  to  me  that  those  which  we 
have  already  heard  have  been  so  fully  answered  by  other  gentlemen  who  have  spoken 
on  this  subject,  there  is  no  need  to  take  up  the  time  of  the  committee  by  further  dis- 
cussing them. 

As  I  said  in  the  beginning,  I  merely  rose  for  the  purpose  of  having  the  committee 
understand  that  for  my  part  I  do  not  agree  with  the  gentleman  from  Lancaster  in  be- 
lieving that  the  people  of  my  county  would  be  willing  to  sacrifice  their  material  interests 
for  the  sake  of  a  sentiment  which,  it  seems  to  me,  considered  as  a  whole,  might  be  of 
doubtful  advantage. 

There  were  some  other  matters,  Mr.  Chairman,  in  connection  with  the  report  to 
which  I  had  thought  I  would  probably  call  attention,  but  inasmuch  as  no  real  occasion 
has  been  given  for  them  in  what  has  been  said  up  to  this  time,  I  will  defer  any  further 
remarks  upon  that  matter. 

Mr.  Barham:  I  understood  the  gentleman  to  state  that  he  was  a  member  of  the 
sub-com',mittee  to  redistrict  the  State  under  the  judicial  system  proposed.  Will  he  tell 
me  why  the  city  of  Norfolk  and  the  counties  of  Nansemond,  Southampton  and  Isle  of 
Wight  were  placed  in  one  circuit?    I  simply  ask  for  information. 

Mr.  Walker:  I  will  say  to  the  gentleman  from  Southampton  that  the  plan  which 
was  originally  proposed  by  the  sub-committee  was  not  in  that  respect  as  it  now  stands, 
but  that  after  a  discussion  of  the  matter  in  the  full  committee  the  subject  of  that  cir- 
cuit was  referred  again  to  the  sub-committee  vfith  instructions  to  arrange  it  practically 
as  it  was  reported. 

Mr.  Meredith:  If  the  gentleman  from  Southampton  will  allow  me,  I  will  say  in  answer 
to  the  question  which  has  been  put,  that  the  county  of  Norfolk  is  a  very  large  county; 
and  there  are  a  great  many  manufacturing  establishments  there  and  a  great  deal  of 
court  business.  There  is  also  a  very  large  floating  population,  and  the  character  of  the 
population  is  such  as  to  create  a  great  deal  of  crime.  The  judicial  business  of  Norfolk, 
both  civil  and  criminal,  was  regarded  as  very  onerous,  and  therefore  it  was  thought  best 
to  put  Portsmouth  in  a  separate  circuit  and,  according  to  the  arrangement,  that  Norfolk 
city  should  go  with  counties  having  less  business.  It  was  thought  that  the  business  of 
the  city  of  Norfolk  would  be  better  attended  to  by  that  arrangement. 

Mr.  Withers:  Mr.  Chairman,  owing  entirely  to  the  importance  of  the  matter  under 
discussion  and  not  to  the  merit  of  anything  I  may  say,  I  ask  the  attention  of  members 
of  the  Convention  to  the  plan  upon  which  the  State  is  redistricted,  the  reasons  which 
led  the  committee  to  adopt  the  particular  plan  presented  to  the  Committee  of  the  Whole, 
and  to  present  as  best  as  possible  what'  reasons  occur  to  me  against  adopting  the  sug- 
gestions of  the  gentleman  from  Norfolk  (Mr.  Portlock)  and  the  gentleman  from  the 
county  of  Lancaster  (Mr.  Dunaway). 

I  thoroughly  understand,  Mr.  Chairman,  that  it  is  not  very  easy  even  for  an  accomr 
plished  speaker,  which  I  am  not,  to  entertain  an  assemblage  with  a  dry  discussion  of 
the  details  of  the  judicial  redistricting  of  the  State,  but  as  upon  the  redistricting  of  the 
State  hangs  practically  the  question  whether  we  shall  adopt  a  new  system  of  courts  or 
adhere  to  the  old  system,  and  as  upon  that  system  depends  practically  the  question 
whether  or  not  we  shall  have  a  modern  system  of  judiciary  or  the  ancient  one,  so  far 
as  the  Underwood  Constitution  makes  a  thing  ancient,  for  those  two  reasons  I  hope  to 
have,  as  best  as  I  can  engage  it,  the  attention  of  the  members  of  this  committee. 

I  wish  to  call  attention  to  the  fact  that  in  attemping  to  redistrict  the  State  of  Vir- 
ginia for  judicial  circuits  we  have  had  reference  not  merely  to  the  judicial  business  of 
Virginia,  not  merely  to  what  we  believe  would  be  furnishing  a  sufficient  agency  to 
transact  all  the  business,  civil  and  criminal  anxl  chancery  of  the  State,  but  reference  to 
changed  conditions  and  circumstances. 

We  have  heard  again  this  morning  a  repetition  of  the  argument  that  the  people 
want  their  county  court  days;  that  it  is  necessary  and  essential  for  their  information, 
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and  for  their  keeping  up  with  the  affairs  of  their  county,  their  State,  and  their  nation. 
We  have  heard  urged  again  the  social  features  of  our  county  courts  as  a  reason  for  re- 
taining that  institution. 

Now,  I  wish  to  call  the  attention  of  the  committee  to  the  fact  that  the  old  social 
and  industrial  conditions  that  made  county  court  gatherings  so  essential  a  feature  of 
Virginia  life  no  longer  exist;  that  the  Commonwealth  of  Virginia,  like  every  other  South- 
ern Commonwealth  and  every  other  progressive  community  has  moved  forward  from  the 
conditions  that  prevailed  prior  to  the  war  and  gone  into  a  new  era  and  a  new  condition. 
There  no  longer  exists  the  necessity  for  social  intercourse  and  communion  to  the  extent 
that  there  once  existed  the  necessity  for  social  intercourse  and  communion  among  the 
people  of  this  State.  The  sources  of  information,  the  means  of  communion,  the  entire 
means  whereby  intelligence  and  information  and  education  are  spread  abroad  in  the 
land,  have  so  changed  that,  whereas  in  the  olden  time  the  people  of  the  county  gathered 
from  far  and  near  on  their  county  courts'  days  for  the  purpose  of  exchanging  views  and 
having  social  intercourse  with  each  other,  in  these  latter  days  the  changed  conditions 
and  circumstances  have  largely  done  away  with  that  feature  of  our  county  courts.  We 
maj^  as  well  recognize  that  as  a  fact.  The  weekly  newspaper  goes  into  every  postoffice 
of  every  county;  the  monthly  magazine  follows  close  upon  its  heels;  and  I  venture  the 
assertion  that  there  is  not  a  postoffice  in  all  the  State  of  Virginia  into  which  a  daily 
newspaper  does  not  come,  carrying  the  transcript  by  wire,  and  put  into  print  by  the 
wonderful  typographic  machines  that  have  been  recently  invented,  of  the  news  of  the 
world  as  it  occurred  the  day  before,  and  even  up  to  one  o'clock  of  the  morning  of  publica- 
tion. 

People  in  the  most  remote  corners  of  this  State  have  better  means  and  better  facili- 
ties for  communication  with  each  other  and  with  the  world  than  those  in  the  most  en- 
lightened and  the  most  populous  communities  had  in  the  times  of  the  old  county  courts, 
when  the  social  feature  of  that  institution  was  in  its  prime  and  in  high  favor  among 
the  people  of  Virginia. 

Not  only  is  that  true,  Mr.  Chairman,  but  the  means  of  spreading  knowledge  and 
communicating  it  have  so  improved  by  wire  and  'phone  and  railroad  and  steamship  that 
it  is  practically  impossible  to  go  into  any  postoffice  in  nearly  all  the  counties  of  Vir- 
ginia without  hearing  the  w^histle  of  a  train,  the  click  of  a  telegraph  instrument,  or  the 
ringing  of  a  telephone  bell,  and  people  who  once  in  their  lives  felt  it  a  social  and  a  com- 
mercial and  a  political  necessity  to  attend  county  courts  in  order  to  gain  commercial 
and  political,  as  well  as  social,  information  and  intercourse,  in  this  day  are  as  inde- 
pendent of  that  means  of  communicating  it  as  they  are  to-day  independent  of  the  stage 
coach  and  the  post  rider. 

Following  close  upon  those  imiprovements,  the  system  of  rural  free  delivery  of  mails 
is  rapidly  coming  in  vogue  all  through  this  Commonwealth,  and  the  people  have  every 
day  the  mail  route,  and  the  number  is  constantly  increasing,  delivering  to  them  letters, 
magazines  and  papers,  whereby  they  are  informed  of  the  world's  progress  and  of  the 
events  of  their  own  and  adjoining  and  contiguous  communities,  as  well  as  those  further 
removed. 

Therefore,  Mr.  Chairman,  I  submit  to  this  Committee  that  the  argument  to  seek  to 
sustain  the  county  court  system  by  reason  of  the  fact  that  it  is  a  necessity  for  the  people 
to  gather  together  has  largely  lost  its  force;  and  if  it  be  reduced  to  a  necessity  for  those 
who  go  there  to  drink  or  spree  or  to  swap  horses  or  tell  anecdotes,  or  to  do  nothing, 
perhaps,  but  spend  a  day  in  idleness,  as  some  do,  I  respectfully  submit  to  my  esteemed 
friends  from  Lancaster  and  Richmond  that  instead  of  commercializing  the  courts  of  Vir- 
ginia, we,  if  I  may  coin  the  word,  would  but  circusize  those  courts,  and  that  it  is  beneath 
the  dignity  of  the  courts  and  beneath  the  dignity  of  the  citizen,  and  far  beneath  the  dig- 
nity of  this  Convention,  to  engage  in  circusizing  anything. 

Mr.  Wysor:  May  I  interrupt  the  gentleman  for  a  moment?  Do  you  know  of  any- 
thing better  in  this  life  than  a  good  circus?  (Laughter.) 

Mr.  Withers:  I  like  a  circus  all  right;  I  never  miss  one;  and,  wiih  all  due  respect 
to  my  friend  from  Pulaski,  he  is  the  ablest  one  I  have  ever  seen,  (Laughter.)  But  I 
91 — Const.  Debs. 
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have  observed  this  fact,  that  when  our  friend  from  Pulaski,  who  is  witty  as  well  as  wise, 
desires  to  pose  as  a  humorist,  he  does  it  on  a  day  which  he  does  not  submit  a  serious 
argument,  and  I  have  no  doubt  that  while  he  may  attend  every  circus  that  seeks  the 
retreats  of  Pulaski,  yet  he  never  does  so  in  conjunction  with  a  case  in  court. 

So,  Mr.  Chairman,  I  say  that  the  rural  free  mail  delivery,  the  telephone,  the  tele- 
graph, the  railroad,  the  steamship,  and  the  printing  press  issuing  thousand  upon  thou- 
sands of  newspapers  daily,  weekly,  semi-v^^eekly,  and  tri-weekly,  have  absolutely  de- 
stroyed the  necessity  as  a  disseminator  of  news  of  the  old  institution  of  county  court 
days.  So  the  people  are  independent  of  hearsay  testimony  and  oral  speech  to  gain  their 
information  and  knowledge  and  to  be  posted  upon  the  affairs  of  the  day. 

This  committee,  Mr.  Chairman,  could  not  take  into  consideration  as  a  reason  and  an 
argument  for  maintaining  an  old  and  honored  institution,  circumstances  and  conditions 
that  have  passed  away  as  much  as  the  chivalry  and  gallantry  of  the  days  that  accom- 
panied them  have  gone  forever.  No  man  can  admire  the  social  conditions  that  existed  in 
those  days  more  highly  than  I.  No  man  recognizes  that  the  emblem  and  type  of  highest 
manhood  was  a  Southern  gentleman,  and  that  in  the  days  preceding  the  telegraph,  the 
telephone,  the  newspaper  largely  (because  then  it  was  but  feeble  and  poorly  developed), 
the  railroad,  and  the  development  of  the  steamship  in  modern  times,  social  intercourse 
among  such  a  people  and  such  a  race  must  have  been  a  high  privilege  and  almost  a  neces- 
sity of  life;  but  in  the  latter  days,  when  the  leisure  class  no  more  exists  and  when  the 
people  of  Virginia  are  reduced  to  working  in  order  to  maintain  themselves  and  earn  a 
living  for  those  dependent  upon  them,  I  say  that  in  the  main  the  preponderance  of  evi- 
dence is  against  the  county  court  day  so  far  as  the  social  feature  of  it  is  a  benefit  to  a 
community.  Men  in  Southside  Virginia,  at  least  that  part  of  it  with  which  I  am  familiar, 
often  complain  of  the  fact  that  their  entire  farming  arrangements  and  their  entire  force 
of  farm  hands  are  thrown  out  of  joint  for  several  daj^s  by  reason  of  the  fact  that  the 
hands  insist  upon  the  holiday  and  privilege  of  an  excursion  to  the  coarthouse. 

My  friends,  the  distinguished  gentleman  from  Rockbridge,  suggests  to  me  as  an 
illustration  of  the  wonderful  impetus  that  has  been  given  to  the  spread  and  dissemina- 
tion of  intelligence  throughout  the  world  the  fact  that  the  annihilation  of  the  Spanish 
fleet  at  Manila  Bay  by  Admiral  Dewey  was  known  within  twenty-four  hours  after  it  oc- 
curred in  the  most  remote  recesses  of  Virginia  And  I  might  add  that,  according  to  time, 
it  was  known  actually  before  it  occurred.  (Laughter.)  I  see  my  friend  from  Chesterfield 
(Mr.  Hancock)  laugh.  I  hope  he  will  not  attempt  to  take  me  up  on  a  technicality,  be- 
cause I  am  talking  about  time  at  Manila  and  time  in  Virginia,  there  being  twenty-four 
hours  difference. 

Mr.  Hancock:  I  was  merely  laughing  because  the  gentleman  is  so  entertaining  to- 
day, that  I  cannot  refrain  from  laughing.  I  was  not  thinking  about  the  time  while  he 
has  been  speaking  to-day.  Generally  the  time  is  very  heavy  while  he  is  speaking,  but  he 
is  so  very  entertaining  to-day  that  I  forgot  all  about  time.  (Laughter.) 

Mr.  Withers:  The  trouble  with  my  friend  from  Chesterfield  is  that  he  moves  by 
Manila  and  not  by  Virginia  time. 

Mr.  Chairman,  let  us  see  the  reasons  that  induced  this  subdivision  of  Virginia.  The 
chairman  of  the  committee  has  most  clearly  and  ably  explained  to  you  that  the  illustra- 
tions already  brought  forth  in  the  Committee  of  the  Whole  of  the  difficulties  under 
which  the  Judiciary  Committee  labored  ought  to  prove  to  the  satisfaction  of  an  unpreju- 
diced man  that  we  had  almost  insurmountable  difficulties  to  overcome  in  order  to  plan 
any  general  system  of  redistricting  or  recircuiting  the  judicial  circuits  of  this  State. 
Each  and  every  locality  had  its  preference  or  its  desire.  Each  and  every  judge  had  his 
friends,  who  wanted  him  preserved.  Each  and  every  community  desired,  of  course, 
that  it  should  have  a  circuit  most  convenient  for  the  practicing  bar  of  the  old  circuit, 
some  actually  having  a  prejudice  against  splitting  old  circuits,  so  that  the  lawyers  prac- 
ticing as  they  now  do  in  one  circuit  might  not,  under  the  new  system,  have  to  practice 
under  two  different  judges  in  two  different  circuits. 

Mr.  Chairman,  those  were  not  and  are  not  now  reasonable  and  proper  objections  to 
any  plan  of  redistricting  the  State,  but  they  existed  and  we  had  to  take  them  somewhat 
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into  consideration.  Then  at  last  we  had  to  take  into  consideration  the  geographical 
conditions  of  Virginia.  AVe  had  to  consider  that  the  county  of  Rockingham  and  the 
county  of  Pittsylvania  were  each  in  area,  and,  excluding  the  city  of  Newport  News,  in 
population,  almost  equal  to  the  Peninsula  from  the  eastern  part  of  Henrico  countj-  to 
Elizabeth  City.  We  had  to  remember  that  the  Northern  Neck  was  sub-divided  into  four 
small  counties,  and  that  there  was  but  one  possible  chance  of  equalizing,  in  one  sense, 
at  least,  the  redistricting  of  the  State,  and  that  there  was  but  one  possible  chance  of 
equalizing,  in  one  sense,  at  least,  the  redistricting  of  the  State,  and  that  was  to  unite 
some  of  those  counties  with  others,  and  thus  make  one  or  more  larger  counties  out  oi 
four  or  five  smaller  ones.  It  is  the  same  with  the  Peninsula  that  extends  to  Mathews  and 
Gloucester;  and  the  suggestion  that,  in  order  that  there  might  be  an  equal  and  exact 
redistricting  of  the  State  of  Virginia,  it  would  be  necessary  to  combine  Mathews  and 
Gloucester  counties,  we  know,  would  produce  revolution  there.  To  put  Elizabeth  City 
and  V/arwick  and  York  together  would  be  equally  objectionable,  because  each  county  has 
its  historic  traditions  and  legends,  and  all  the  things  that  make  the  memory  of  the  past 
dear  to  Tidewater  Virginia.  Each  county  has  its  own  courthouse,  and  vre  had  to  remem- 
ber the  fact  that  those  people  demanded  that  their  geographical  locations  and  conditions, 
as  well  as  their  legal  business,  must  be  considered.  We  had  to  consider  all  of  those 
things.  "We  had  to  consider  the  imperative  demand  of  some  sections  of  the  State  of 
Virginia  for  more  districts  than  we  believed  they  were  entitled  to,  and  in  such  instances 
that  imperative  demand  was  conceded  by  the  Judiciary  Committee. 

Then,  in  addition,  Mr.  Chairman,  we  had  many  other  things  to  consider.  We  had 
the  fact  that  it  was  inconvenient  in  some  parts  of  the  State  to  reach  the  courthouses 
of  the  respective  counties  composing  any  district,  while  in  other  parts  of  the  State, 
which  had  more  legal  business,  railroads  or  turnpike  roads  afforded  such  facilities  from 
courthouse  to  courthouse  that  a  judge  in  one  circuit,  though  with  more  business,  legal, 
criminal  and  chancery,  could  the  more  easily  transact  it  from  the  fact  that  his  counties 
were  easily  gotten  at  and  he  lost  no  time  in  going  from  one  to  the  other.  We  had  to 
'consider  all  those  things,  and  we  have  fairly,  and,  we  believe,  justly,  considered  them. 

This  plan  has  been  worked  upon  for  four  months.  This  plan,  with  the  figures  and 
data  and  statistics  to  support  it,  as  reported  by  the  clerks  of  the  circuit  and  county 
courts  of  this  State,  was  published  in  full  in  the  Richmond  Times  of  September  25th. 
That  is  two  months  and  twelve  days  ago.  Every  man  all  through  Virginia,  every  lawyer 
practicing  at  the  bar  of  any  county  in  any  circuit  in  this  State,  every  member  of  this 
Convention,  every  member  of  any  body  or  association,  or  even  any  individual  interested 
in  a  proper  recircuiting  or  redistricting  of  this  State  has  had  two  months  and  twelve 
days  in  which  to  express  objections. 

The  Judiciary  Committee  heard  objections;  it  heard  arguments  pro  and  con;  and 
the  objections  to  that  report  as  originally  framed  by  the  sub-committee,  were  confined 
to  the  Accomac,  Northampton  and  Newport  News  circuit;  the  Norfolk  city  and  Norfolk 
county  circuit;  one  circuit  in  Southside  Virginia,  in  which  it  was  sought  to  have  certain 
counties,  Powhatan  and  Amelia,  transferred  to  the  Eastern  instead  of  to  the  Western  cir- 
cuit; one  circuit  in  the  Valley,  and  in  the  city  of  Ptichmond;  and  the  circuit  in  which 
Roanoke  city  was  situated.  Every  other  objection,  if  urged,  according  to  my  best  recoh 
lection,  and  I  vouch  for  the  recollection  of  the  members  of  the  sub-committee  and  the 
Judiciary  Committee,  on  explanation  were  removed  and  satisfied. 

The  city  of  Bristol  put  in  a  protest,  and  upon  an  explanation  its  representatives  ex- 
pressed themselves  as  thoroughly  satisfied  and  went  home.  One  other  circuit  put  in  a 
protest  through  its  representative,  and  upon  explanation  of  the  conditions  that  sur- 
rounded that  circuit,  he  agreed  that  it  was,  in  his  opinion,  the  best  possible  arrange- 
ment that  could  be  made. 

So  then,  according  to  m^''  best  recollection,  the  complaints  were  confined  to  four 
circuits  on  the  original  redistricting  of  twenty-two;  and  in  spite  of  the  fact  that  it  was 
an  innovation  upon  an  old  institution,  as  it  is  called,  of  Virginia,  in  spite  of  the  fact 
that  it  was  an  abolition  of  sixty  judges  in  Virginia,  in  spite  of  the  fact  that  it  destroyed 
totally  a  double  system  of  inferior  courts  between  the  court  of  the  justice  of  the  peace 
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and  of  the  Supreme  Court  of  Appeals,  in  spite  of  the  fact  that  it  made  most  pronounced, 
not  to  say  radical,  changes  in  the  judicial  system  of  Virginia,  and  in  spite  of  the  fact 
that  two  months  and  twelve  days  were  offered  in  which  to  suggest  changes  in  that  re- 
districting,  four  or  five  circuits  alone  were  heard  with  complaints. 

One  of  those  complaints  was  from  the  circuit  composed  of  Rockbridge,  Augusta,  and 
Rockingham.  A  full  hearing  was  given  to  those  complaints.  There  appeared  at  those 
hearings  gentlemen,  from  that  circuit  and  from  the  adjoining  circuit  in  which  the 
counties  of  Alleghany,  B-ath,  Highland  and  Botetourt  are  situated,  and  after  a  full  and 
fair  hearing  of  the  complaint  made  by  the  representatives  of  the  Valley  circuit,  it  was 
practically  agreed  that  those  representations  were  more  than  overborne  by  the  expres- 
sions of  satisfaction  which  were  therein  told  to  the  committee.  Every  opportunity,  I 
say,  has  been  given  for  a  hearing;  every  chance  has  been  given  for  an  objection;  every 
reason  that  could  possibly  be  hunted  up,  in  my  respectful  opinion,  was  submitted  to  that 
committee,  and  the  committee's  original  report  was  changed  by  the  addition  of  two  cir- 
cuits. 

And  why?  Because  it  was  very  conclusively  shown,  we  thought,  that  by  reason  of 
the  tremendous  growth  of  the  city  of  Newport  News  and  of  the  fact  that  the  counties  of 
Elizabeth  City  and  Accomac  had  tremendous,  the  one  civil  and  the  other  criminal,  busi- 
ness, and  by  reason  of  the  fact  that  the  county  of  Elizabeth  City  had  within  its  domain 
the  Federal  Hampton  or  home  for  old  soldiers,  and  that  Phoebus  was  largely  a  town  of 
bar-rooms,  that  the  criminal  business  of  Elizabeth  City  

Mr.  Willis:  I  hope  the  gentleman  Vv'ill  explain  why  Phoebus  is  largely  a  town  of 
bar-rooms,  that  it  is  due  to  its  proximity  to  certain  public  institutions. 

Mr.  Withers:  That  is  what  i  was  going  to  do.  I  was  about  to  say  that  by  reason 
of  the  facts  I  have  stated,  the  criminal  business  of  that  county  is  necessarily  very  large. 
The  reason  why  Phoebus  is  very  largely  a  town  of  bar-rooms  is  due  not  to  the  fact  that 
Virginians  cause  it,  but  by  the  proximity  to  the  home  or  post.  The  returns  from 
Elizabeth  City  were  not  in  possession  of  the  committee  v/hen  the  original  redistricting 
was  made. 

Listening  with  respect,  therefore,  to  the  opinions  both  of  members  of  this  Conven- 
tion who  appeared  before  the  Judiciary  Committee  and  to  the  opinions  of  disinterested 
outsiders,  a  new  district  was  composed,  to  make  the  burden  of  the  judge  of  Accomac, 
Northampton,  Newport  News  and  Elizabeth  City  somewhat  less.  And  at  the  same  time 
another  objection  was  made,  that  between  Richmond  and  Newport  News  or  Accomac  or 
Norfolk  no  judge  resided  by  reason  of  the  fact  that  no  circuit  was  complete  within  the 
Peninsula  that  lies  down  on  James  river. 

Now,  the  other  change  was  made  (and  some  of  us  did  not  believe  there  was  ground 
or  justification  for  it,  but  deferred  to  the  better  judgment  of  others)  for  no  other  reason 
in  the  world  than  to  meet  the  very  objections  that  the  gentleman  from  Norfolk  county 
has  just  urged  upon  the  Convention  against  the  present  constitution  of  this  report  on 
redistricting. 

Mr.  Chairman,  I  submit  that  a  circuit  composed  of  Norfolk  county,  Portsmouth  city^ 
and  Princess  Anne  county  will  not,  by  a  great  deal,  have  as  much  of  business  as  many 
other  circuits  of  this  State,  and  under  the  flexible  and,  we  believe,  wise  plan  of  the 
Judiciary  Committee,  at  any  time  the  corporation  judge  of  Norfolk  city  or  the  judge 
of  law  and  equity  or  chancery  of  Norfolk  city,  or  the  corporation  judge  of  Portsmouth, 
which  has  but  little  business  in  its  court,  according  to  the  returns  of  the  clerk  to  the 
General  Assembly  for  the  various  years  since  that  court  has  been  in  existence — those 
three  judges  are  at  the  command  of  that  circuit  to  relieve  it  of  any  pressure,  in  its 
business;  and  the  criminal  business  of  Norfolk  county  does  not  equal  the  criminal  busi- 
ness of  Wise  county  according  to  the  returns  made. 

Mr.  Hatton:  I  should  like  to  ask  the  gentleman  where  he  gets  the  information  which 
he  has  just  stated  to  the  committee. 

Mr.  Withers:  Here  it  is  (exhibiting).  The  Portsmouth  city  circuit  court  was  in 
session  eight  days  during  the  year  1900. 

Mr.  Hatton:    I  understood  that  you  were  referring  to  the  corporation  court. 
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Mr.  Withers:  Thai  was  on  information  from  gentlemen  dovm  there,  that  the  busi- 
ness there  was  not  pressing. 

Mr.  Hatton:    I  understood  you  to  say  it  was  from  the  returns, 

Mr.  Withers :  If  I  said  that,  it  was  a  mistake,  because  I  have  only  the  circuit  court 
returns.  I  have  here  the  corporation  court  returns  in  the  report  to  the  last  General 
Assembly.  I  think  I  can  show  that  I  am  not  mistaken.  There  is  no  trouble  about  that. 
I  will  ask  to  be  furnished  with  a  copy  of  the  Journal  of  the  House  or  Senate  for  the 
special  session  of  1901. 

Mr.  Glass:  The  gentleman  from  Danville  said  he  got  these  statistics  from  the 
report  to  the  General  Assembly. 

Mr.  Withers:  I  said  that  the  report  was  made  there,  and  I  stand  by  that  statement, 
and  I  will  read  those  figures  for  the  satisfaction  of  the  gentleman  from  Portsmouth.  I 
did  not  mean  to  say  that  in  the  redistricting  scheme  I  had  embraced  those  fig^jres, 
simply  because  they  were  not  necessaiw,  but  I  did  have,  in  the  redistricting  scheme,  the 
returns  for  the  circuit  court  of  Portsmouth  city,  and  I  will  read  them.  Eight  days  in 
session:  ten  common  law  and  two  chancery  cases  for  the  year  1900. 

Mr.  Chairman,  there  are  thee  judges,  should  emergency  arise,  who  can  relieve  any 
pressure  that  may  exist  upon  the  circuit  judge  for  the  circuit  composed  of  Princess  Anne 
and  Norfolk  counties  and  Portsmouth  city. 

Xow,  if  the  committee  will  bear  with  me  one  moment,  I  will  give  the  statistics  as  to 
the  corporation  court  of  Portsmouth  for  the  year  1900,  according  to  the  report  submitted 
to  the  clerk  of  the  Senate  for  the  special  session  of  1901.  There  were  commenced  fifty 
common  law  actions,  thirty-five  pending,  forty-one  decided,  six  removed  from  other 
courts,  and  one  removed  to  other  courts.  There  were  commenced  twenty-six  suits  in 
equity,  115  pending,  sixty-four  interlocutory  decrees,  and  twenty-one  final  decrees;  one  re- 
moved from  other  courts.  There  were  commenced  prosecutions  twenty,  four  pending, 
eighteen  decided  and  one  nolJe  pressed.  And  the  total  number  of  days  of  session  of  the 
corporation  court  of  Portsmouth  was  151.  It  is  one  of  the  lighter  corporation  courts  of 
the  State,  and  one  of  the  lightest  in  cities  between  ten  and  thirty  thousand. 

I  think  I  also  have  here  the  returns  for  another  year.  The  Senate  Journal  and 
documents  for  the  regular  session  of  1S99-19l'0  show,  according  to  the  returns  made  by 
the  clerk  of  the  court  to  the  clerk  of  the  Senate  and  published  that  year,  the  following 
as  the  business  of  the  Corporation  Court  of  Portsmouth. 

Forty-eight  actions  at  law  commenced;  twenty-five  pending;  fifty-seven  decided; 
twelve  removed  from  ofner  courts,  and  none  removed  to  other  courts;  twenty-five  suits 
in  equity  commenced;  11:3  pending;  117  interlocutory  decrees;  twenty-two  final  decrees: 
two  removed  from  other  courts;  one  removed  to  other  courts;  twenty-four  prosecutions 
begun;  three  prosecutions  pending;  twenty-five  prosecutions  decided,  and  one  nolle 
irrossed.  The  court  was  in  session  165  days — a  greater  number  of  days  than  in  the  fol- 
lowing year,  though  the  average  of  business  is  not  so  great. 

So  I  say,  Mr.  Chairman,  that  under  the  flexible  scheme  proposed  by  the  Judiciary 
Committee  there  are  three  judges  who  can  be  called  upon  whenever  the  business  of  the 
first  circuit  becomes  so  pressing  as  to  burden  the  judge  of  that  circuit;  and  to  meet  the 
objections  of  representatives  from  the  city  of  Norfolk  and  representative  from  Norfolk 
county,  an  additional  circuit  was  provided  whereby  Norfolk  city  was  taken  out  of  the 
first  and  transferred  to  the  second  circuit. 

With  the  exception,  therefore,  of  the  change  made  in  what  is  known  as  the  Newport 
News  or  Accomac  circuit,  necessitating  a  rearrangement  in  some  respects  of  counties  on 
the  Peninsula,  and  a  change  made  for  the  benefit  of  Norfolk  city  and  Norfolk  county 
in  order  to  meet  the  demands  of  a  growing  and  constantly  increasing  community,  both  in 
population  and  legal  business,  practically  no  changes  have  been  made  by  the  com- 
mictee. 

As  to  the  objection  expressed  by  the  gentleman  from  Lancaster  (Mr.  Dunaway), 
that  part  of  one  county  of  his  circuit  lies  on  this  side  of  the  Rappahannock  river  (I 
believe  it  is  the  Rappahannock)  will  say  that  if  I  am  not  misinformed  two  counties  of 
Judge  Wright's  present  circuit,  which  is  almost  exclusively  on  the  south  side  of  the 
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Rappahannock  river,  lie  on  the  north  side  or  in  the  Northern  Neck.  I  ask  the  gentleman 
from  Northumberland  if  that  is  not  correct. 

Mr.  Walker:  That  is  right.  There  are  a  number  of  counties  on  the  other  side  of 
the  river. 

Mr.  Withers:  So  that,  whatever  inconvenience  may  attend  the  holding  of  court 
under  the  proposed  plan  in  a  circuit  divided  by  the  Rappahannock  river,  will  be  lessened 
by  the  fact  that  only  one  county  is  separated  from  the  rest  of  the  circuit  by  the  expanse 
of  that  river. 

Mr.  Chairman,  while  it  received  such  information  as  the  members  of  the  Conven- 
tion voluntarily  gave  it,  the  committee  made  no  effort  to  sustain  its  report;  but  it  listened 
most  willingly  and  patiently,  as  I  believe  the  gentleman  themselves  will  say,  to  what- 
ever suggestions  or  complaints  were  directed  against  it. 

We  shall  hear,  I  suspect,  in  the  course  of  this  debate,  that  certain  counties  of  the 
Commonwealth  like  Rockingham  or  Pittsylvania  are  so  much  larger  in  business,  in 
population  and  in  territory  than  the  small  counties  of  Tidewater  Virginia;  that  it  is 
unjust  to  put  any  other  counties  in  the  same  circuit  with  them.  I  want  to  say,  Mr. 
Chairman,  as  a  member  of  the  Redistricting  Committee,  that  the  circuit  of  which  I  am 
an  inhabitant,  and  at  the  bar  of  which  I  practice,  is  the  most  populous  circuit  in  the 
State  of  Virginia;  that  it  is  possibly  in  area  as  well  as  in  population,  the  largest,  and 
that  it  is  by  no  means  last  in  material  and  commercial  development  and  importance.  I 
have  heard  the  boast  upon  this  floor  from  different  sections  of  Virginia  that  the  people 
of  those  sections  are  progressing;  that  their  industries  are  increasing,  and  their  wealth 
and  population  multiplying;  and  each  and  every  section  speaks  as  if  it  were  in  the  van- 
guard of  progress  and  prosperity.  But  I  desire  to  say  to  this  Convention,  when  that 
argument  is  made,  that  the  circuit  formed  by  the  counties  of  Pittsylvania,  Henry,  Frank- 
lin and  Patrick  and  the  city  of  Danville  yields  to  none  in  progressive  development  and 
rapidity  in  increase  of  population,  industry,  manufactures  and  business.  And,  though 
its  legal  business  has  thus  far  lagged  behind,  that  community  has  every  reason  to  believe 
that  the  time  will  soon  come  when  its  legal  business  will,  like  that  of  other  communities 
in  the  State,  keep  pace  with  the  general  progressive  development  of  its  industries,  its 
wealth  and  its  population. 

I  say  that  because  the  magisterial  districts  of  Pittsylvania  are  larger  than  the 
counties  in  Tidewater  Virginia,  in  many  instances.  Notwithstanding  that  fact,  the  county 
of  Franklin,  the  county  of  Henry  and  the  county  of  Patrick  are  added  to  it  to  make  up 
a  circuit;  and  the  counties  of  Henry  and  Patrick,  as  well  as  the  county  of  Pittsylvania, 
are  particularly  progressive  and  populous  and  rapidly  improving.  So,  no  discrimination 
has  been  made  by  the  members  of  this  committee  in  favor  of  themselves.  The  gentle- 
man from  Charlotte  (Mr.  Eggleston),  who  v/as  a  member  of  this  committee,  lives  in  the 
next  most  populous  district  in  the  State.  The  gentleman  from  Northumberland  (Mr. 
Walker),  Vs^ho  has  just  addressed  the  committee,  was  willing  to  take,  and  under  the 
original  scheme,  did  take,  two  counties  on  the  south  side  of  the  Rappahannock  river, 
thus  making  his  circuit  one  composed  of  six  counties,  instead  of  five.  And  it  was  only 
because  the  change  in  the  Newport  News  circuit  necessitated  a  rearrangement  of  both 
Peninsulars  in  order  to  supply  a  territory  in  which  the  legal  business  would  justify  the 
creation  of  a  circuit,  and  not  in  any  way  as  a  result  of  the  gentleman's  own  request  or 
importunity,  that  one  county  was  taken  from  the  Northern  Neck  and  added  to  the  Rap* 
pahannock  circuit. 

It  may  and  very  probably  will  be  urged  that  the  Valley  circuit  has  more  business 
than  the  Northern  circuit;  that  the  Valley  circuit  has  much  more  business  than  the 
Fredericksburg  circuit;  that  the  Valley  circuit  has  much  more  business  than  either 
Peninsula  circuit.  That  is  absolutely  true.  We  do  not  deny  it,  nor  do  we  attempt  to 
refute  it.  We  simply  took  into  consideration  two  things:  First,  we  had  to  provide  for 
a  bi-monthly  term  of  every  court  in  every  circuit  in  the  Commonwealth.  Secondly,  we 
had  further  to  take  into  consideration  the  fact  that  the  Northern  circuit  and  one  Penin- 
sula had  no  railroad  whatsoever,  and  that  in  the  other  Peninsula  every  courthouse 
except,  possibly,  two,  was  off  the  line  of  the  railroad  that  went  through  it  from  end  to 
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end.  We  had  to  take  into  consideration  the  fact  that  the  Northern  circuit  had  to  be 
reached  by  private  conveyance  or  by  being  ferried  across  the  Rap}3ahannock  river.  We 
had  to  take  into  consideration  the  fact  that  every  solitary  county  in  that  circuit  in  the 
Upper  Peninsula  (if  1  may  so  style  it)  had  likewise,  if  I  recall  aright,  to  be  reached 
by  private  conveyance,  except,  possibly,  so  far  as  the  road  from  here  to  West  Point  will 
help.  We  had  to  consider  the  fact  that  a  judge  who  had  to  drive  from  twenty  to  forty 
miles  in  order  to  reach  a  courthouse  was  entitled  to  be  considered  as  having  some  burden 
upon  him  in  getting  from  courthouse  to  courthouse  of  his  circuit,  and  that  provision 
therefor  had  to  be  made.  Possibly  the  lightest  worked  circuit  is  what  we  may  style  the 
Caroline,  King  George,  Stafford  and  Fredericksburg  circuit.  But  if  any  member  of  the 
Committee  of  the  Whole  will  examine  the  records  of  that  circuit  for  the  last  ten  years, 
as  I  have  done,  he  will  see  that  it  is  practically  impossible  to  put  into  a  circuit  in  that 
part  of  Virginia  enough  counties  to  equalize  its  business  with  that  of  a  Valley,  a  South- 
side,  or  a  Western  circuit,  unless  we  put  into  it  more  counties  than  can  have  bi-monthly 
terms  of  court,  and  also  put  upon  the  judge  an  almost  unbearable  burden  in  getting  from 
courthouse  to  courthouse  and  from  county  seat  to  county  seat. 

I,  therefore,  hope,  Mr.  Chairman,  that  the  Committee  of  the  Whole  will  take  these 
facts  into  consideration.  I  hope  the  Committee  of  the  Whole  will  remember  that  this 
committee  has  been  guided  by  a  desire  to  give  Virginia  a  uniform,  single  system  of 
courts,  so  far  as  the  terms  "single"  and  "uniform"  are  applicable  to  courts  of  co-ordinate 
jurisdiction,  thiough  they  may  not  have  identically  the  same  name.  The  idea  has  been 
carried  approximately  to  the  ideal  in  the  circuit  courts,  and  could  have  been  carried  ap- 
proximately to  the  ideal  in  the  city  courts,  but  for  the  fact  that  the  creation  of  various 
courts  jn  various  cities  of  the  Commonwealth  had  put  in  those  cities  clerk's  offices,  with 
their  records  separate  and  distinct,  and  had  brought  about  a  system  of  practice,  a  change 
in  which  was  bitterly  opposed  by  the  representatives  from  those  respective  cities. 

Speaking  for  my  own  city,  I  am  like  the  gentleman  from  Lynchburg  (Mr.  Glass). 
I  have  always  stated  to  the  Committee  on  the  Judiciary,  as  I  state  to  the  Committee  of 
the  Whole,  that  we  can  get  along  very  Vv^ell  and  very  readilj^  without  terms  of  the  cir- 
cuit court;  but,  unfortunately,  in  the  same  class  of  cities  was  situated  Newport  News, 
which  gave  us  most  conclusive  and  convincing  evidence  that  it  could  not.  While  provid- 
ing a  system  of  courts  for  a  class  of  cities  as  w^ell  as  for  a  class  of  circuits,  we  could  not 
well  attempt  in  the  Constitution  to  provide  separately  for  each  city;  but  we  realized  the 
need  of  providing  some  uniform  system  for  cities  of  certain  population  and  certain  con- 
ditions. 

While  the  business  of  the  corporation  court  of  the  city  of  Danville  is  as  large  as 
that  of  almost  any  of  the  corporation  courts  of  Virginia  in  its  class,  If  not  the  largest, 
with  the  exception  of  Lynchburg,  the  city  of  Danville  through  its  representative  did  not 
seek  to  gain  any  advantage  in  this  redistricting  plan,  but  sought  to  stand  on  an  equality 
with  its  sister  cities  of  the  like  class,  population  and  commercial  and  other  conditions. 

What  will  a  district,  under  this  system,  mean?  In  the  first  place,  this  body  has  put 
its  most  emphatic  stamp  of  approval  upon  the  change  in  system.  In  the  second  place, 
it  has  taken  four  or  five  months  to  perfect  the  redistricting  of  the  State.  In  the  third 
place,  that  change  of  system  has  been  before  the  people  of  Virginia  for  two  months  and 
twelve  days;  and  all  valid  objections — that  is,  such  objections  as  were  valid  in  the 
opinion  of  the  members  of  the  Judiciary  Committee,  have  been  met  by  the  creation  of 
two  new  circuits.  As  soon  as  those  changes  were  agreed  to,  they  were  published  in  the 
papers  in  the  Capital  City;  so  that  the  bar  of  the  State  and  the  citizens  of  the  State,  as 
well  as  the  members  of  this  Convention,  have  had  before  them  full  and  ample  informa- 
tion regarding  the  redistricting  of  Virginia. 

It  may  be  answered  that  the  citizens  take  no  interest  therein.  The  answer  to  that 
claim  is  that  they  have  entrusted  the  care  and  protection  of  their  interests  in  such  mat- 
ters to  their  representatives  upon  this  floor.  And  I  recur  again  to  the  fact  that  out  of 
the  100  members  of  this  Convention,  hardly  one  dozen  appeared  before  the  Committee 
on  the  Judiciary  or  the  sub-committee  having  charge  of  the  redistricting  to  urge  objec- 
tions to  the  committee's  report. 
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Geographically,  objections  can  unquestionably  be  made  to  one  or  two  districts,  in 
the  sense  that  the  people  of  different  districts  have  certain  social  and  business  relations 
with  each  other.  We  could  not,  however,  bring  ourselves  to  believe  that  the  framework 
of  a  judicial  system  should  depend  upon  whether  or  not  the  people  of  Pittsylvania  county 
have  commercial  and  social  relations  with  the  people  of  Campbell  or  of  Halifax  or  ot 
Franklin.  As  a  matter  of  fact,  outside  of  the  strictly  legal  and  political  relations  that 
Pittsylvania  and  Franklin  counties  bear  to  each  other,  the  people  of  those  counties,  with 
the  exception  of  those  living  on  their  respective  borders,  have  practically  nothing  to 
do  with  each  other.  The  railroad  communication  is  such  that  their  business  is  trans- 
acted with  the  cities  of  Roanoke  and  Lynchburg,  and  not  with  the  city  of  Danville,  or 
with  the  people  of  Pittsylvania  county.  The  same  argument  as  to  social  and  business 
relations  may  be  urged  against  certain  other  parts  of  this  report.  But  I  want  you  to 
remember,  gentlemen  of  the  Committee,  that  that  is  not  a  sound  objection  so  far  as  legal 
business  is  concerned,  and  that  the  lawyers  of  a  county  or  of  a  circuit  generally  adjust 
themselves  with  readiness  to  changed  conditions  or  a  changed  circuit. 

In  the  western  part  of  Virginia  we  had  to  take  into  consideration  two  other  facts. 
First,  we  had  to  consider  the  criminal  business  inherent  and  incident  to  the  develop- 
ment of  the  mining  industry  and  the  establishment  of  great  plants  for  the  production  ot 
coal,  coke  and  iron.  We  had  likewise  to  consider  the  fact  that  the  county  seats  of  those 
counties  were  difficult  of  access,  not  merely  from  the  fact  that  they  had  to  be  reached 
by  private  conveyance  (as  in  Tidewater  Virginia,  on  the  two  Peninsulas,  and  the  North- 
ern Neck),  but  because  of  the  high  mountains.  The  presence  of  those  mountains  v/as  in 
itself,  especially  in  winter  or  bad  v/eather,  a  very  considerable  objection  to  the  creation 
of  any  circuit  that  contained  more  than  four  counties. 

Those  two  facts — the  large  criminal  business  of  those  counties,  and  the  difficulty  of 
access  to  them,  not  only  because  of  the  lack  in  many  counties  of  railroad  facilities,  but 
because  the  presence  of  mountains  made  traveling  by  private  conveyance  long  and  diffi- 
cult— had  to  be  taken  into  consideration,  and  we  had  to  provide  for  such  emergencies  by 
the  creation  of  smaller  circuits.  And,  with  the  exception  of  one  or  two  circuits,  in  the 
great  expanse  of  territory  between  Roanoke  and  the  Tennessee  and  Kentucky  line,  there 
was  hardly  an  objection  raised  to  the  committee's  arrangement  of  the  circuits.  Such 
objections  as  were  raised  did  not  involve  any  serious  change  in  the  circuits,  and  thus  the 
original  arrangement  was  practically  retained. 

It  has  been  a  source  of  great  regret  to  m<e,  Mr.  Chairman,  that  I  have  felt  com- 
pelled to  take  up  the  time  of  the  Committee  with  this  explanation  of  the  redistricting 
scheme.  We  recognize  that  it  is  not  ideal,  that  it  is  not  perfect.  We  believe  that  no 
plan  the  human  mind  could  conceive  or  human  ingenuity  could  contrive  would  present, 
under  the  established  geographical  conditions  of  Virginia,  an  ideal  or  perfect  scheme  of 
circuits  by  so  arranging  them  as  exactly  to  equalize  business,  because  other  conditions 
will  prevent.  But  I  believe  that  an  examination  of  the  map  of  Virginia,  which  we  had 
ever  before  us,  v/ill  convince  any  man  that  where  the  business  in  one  circuit  is  greater 
than  the  business  in  another,  the  difficulty  of  access,  the  time  taken  in  going  from 
court  to  court,  will  equalize,  if  not  overbalance,  the  lack  of  business  in  the  smaller  cir- 
cuits. 

We  therefore  took  all  those  things  into  consideration.  They  were  not  taken  into 
consideration  unwisely,  in  the  sense  that  so  far  as  the  committee  possessed  information 
or  wisdom,  it  gave  its  best  in  each  and  every  respect  to  the  consideration  of  this  ques- 
tion. The  sub-committee,  in  redistricting  the  State,  in  order  that  no  charge  might  be 
made  that  they  were  trying  to  reduce  the  number  of  circuits,  would  not  number  the  cir- 
cuits until  the  redistricting  was  completed  and  they  could  submit  the  plan  as  evolved 
from  their  minds,  without  reference  to  whether  or  not  the  circuits  were  great  or  few 
in  number. 

So,  Mr.  Chairman,  we  respectfully  submnt  this  scheme  as  the  very  best  that  could 
be  evolved  from,  the  conflicting  opinions  and  ideas  and  views  of  the  Judiciary  Committee, 
as  the  very  best  solution  of  that  we  could  make  of  the  conflicting  opinions  and  views  of 
gentlemen  from  the  different  sections  of  Virginia,  for  the  Tidewater  section  of  Virginia 
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lias  but  little  in  sympathy,  so  far  as  practical  details  of  every  day  life  go,  with  the 
Valley.  Piedmont  Virginia  knows  hut  little  of  what  the  Southwest  demands  in  the 
practical  details  of  every  day  life,  and  the  Valley  and  the  Southwest  knov/  but  little  of 
the  peculiar  conditions  of  the  Southside.  All  these  things  had  to  be  considered.  They 
were  considered,  and  the  best  possible  schem.e  that  we  could  evolve  v.'as  submitted  as  a 
result  of  that  long  and  tedious  and  laborious  consideration. 

So  you  will  observe  what  it  will  mean  to  refer  this  matter  back  to  the  committee, 
to  upset  this  whole  scheme  in  order  to  meet,  perchance,  the  desires  of  a  particular  circuit  • 
or  the  wishes  of  a  particular  section  of  the  State. 

i  believe  we  all  have  to  yield  something  for  the  comm-on  good.  I  believe  that  in  a 
matter  as  important  as  this,  upon  which  hinges  what  in  my  humble  opinion  is  one  of  the 
greatest  reforms  this  Convention  can  institute,  each  and  every  man  upon  this  floor  should 
be  willing  to  yield  something  to  the  comimon  weal.  I  have  yielded  in  many  respects  my 
humble  opinion  to  the  views  of  others.  I  am  at  the  other  pole  with  the  gentlemen  who 
take  exceptions  to  this  report,  in  that  I  believe  that,  if  anything,  we  have  provided 
for  an  excess  rather  than  an  insufficiency  of  judges;  and  we  believe  that  the  business  of 
this  Commonwealth  can  be  transacted  by  twenty-four  intelligent  circuit  judges  and 
twenty  intelligent  city  judges. 

I  believe,  Mr.  Chairman,  that  if  the  General  Assembly  shall  see  fit — and  I  have  no 
doubt  it  will — to  provide  for  a  wise  system  wherebj^  the  Governor  or  such  other  proper 
authority  as  it  may  select  may  call  upon  the  city  judges  of  this  Commonwealth  to  trans- 
act circuit  court  business,  there  can  be  held  in  every  county  of  Virginia  desiring  it  a 
monthly  term  of  the  circuit  court.  I  think  a  simple  arithmetical  calculation,  based  upon 
the  business  done,  the  number  of  judges  necessary  to  do  it,  and  the  counties  and  cities  in 
which  it  must  be  done,  will  prove  that  in  every  county  where  the  necessity  or  the  demand 
exists  there  can  be  held  a  monthly  term  of  the  circuit  court.  We  submit  the  plan,  confi- 
dent that  any  gentleman  who  sits  down  and  considers  the  number  of  judges,  the  number 
of  counties,  the  number  of  cities,  and  the  business  returns  for  the  last  year  and  for  ten 
years  previous  thereto  of  the  circuit  courts  (published  in  full  in  Tuesday  morning's 
Dispatch,  in  the  official  report  of  the  proceedings  of  this  Convention),  v/ill  be  able  to 
convince  himself  that  wherever  and  whenever  it  is  necessary  to  hold  monthly  terms  of 
the  circuit  courts  of  Virginia,  under  this  scheme,  it  can  be  done. 

Then,  as  I  have  once  before  said  upon  this  floor,  and  I  call  attention  to  it  again 
more  fully  because  I  desire  to  consider  that  phase  of  the  matter,  it  is  a  flexible  scheme, 
in  that  it  does  not  provide  an  ironclad  rule.  If  my  friend,  the  distinguished  delegate 
from  Norfolk  county,  finds  that  his  people,  in  a  short  while,  as  a  result  of  the  wonderful 
growth  of  that  county,  require  a  circuit  court  for  the  transaction  of  its  business,  he  can 
obtain  the  creation  of  such  a  court  on  the  demand  to  the  Legislature  of  but  9,220  people. 
And  as  the  population  of  his  county  has  increased  from  29,000  to  nearly  51,000  in  the 
last  ten  years,  it  is  fair  to  presume  that  by  the  time  this  systera  is  put  in  good  working 
order,  if  it  is  found  that  this  comrmittee  has  erred  and  that  you  erred  in  adopting  its 
report,  the  population  of  that  great  county  will  almost  meet  the  requirements  of  a  new 
circuit  should  it  be  necessary. 

Mr.  Portlock:  Suppose  the  people  of  my  county  demand,  as  they  do  demand  now,  a 
separate  circuit  for  the  proper  discharge  of  the  business  of  the  county — ^how  could  they 
get  that  circuit  under  the  report  of  this  committee,  which  requires  sixty  thousand  people 
to  constitute  a  circuit? 

Mr.  Withers:  I  do  not  think  they  could  get  it  just  at  present;  but  I  think  they  can 
get  it  so  as  to  save  them  the  possibility  of  having  their  litigation,  civil  or  criminal,  un- 
duly delayed  or  postponed. 

Again,  in  the  county  of  Norfolk  is  situated  the  town  of  Berkley.  I  am  informed, 
though  I  have  not  the  census  figures  before  me,  that  the  town  of  Berkley  has  already 
10,000  people.  It  has,  whenever  it  desires  to  do  so,  the  alternative  of  annexing  itself  to 
the  city  of  Norfolk,  or  of  creating  itself  a  corporation  of  10,000  people,  with  its  own 
court,  and  thus  relieving  any  business  pressure  that  may  exist  in  Norfolk  county. 

Mr.  Portlock:    Mr.  Chairman,  I  find  that  I  will  not  have  time  to  reply  to  the  gentle- 
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man  from  Danville  to-day;  and  I  should  like  to  ask  Mm  one  question.  Among  other 
inconsistencies,  as  I  conceive,  growing  out  of  this  report  or  appearing  upon  the  face 
of  the  report,  why  is  it  that  you  propose  to  give  towns  of  5,000  inhabitants  a  separate 
judge,  and  counties  of  50,000  inhabitants  a  judge  upon  whose  district  shall  be  tacked 
another  city  and  another  county? 

Mr.  Withers:  I  do  not  so  propose;  but  the  Judiciary  Committee  decided  to  allow 
those  towns  which  had  courts  already  in  existence  the  privilege  to  abolish  them  by  elec- 
tion, if  they  desired. 

Mr.  Braxton:  May  1  suggest  to  the  gentleman,  also,  that  the  small  towns  referred 
to  bear  the  entire  expense  of  the  court  themselves,  and  do  not  charge  the  State  with  any 
part  of  it. 

Mr.  Withers:  That  is  all  true,  sir;  but  I  was  answering  solely  with  reference  to 
the  principle,  and  not  with  reference  to  the  question  of  expense. 

Now,  Mr.  Chairman,  one  other  word:  I  hurry  to  a  conclusion,  so  as  not. to  detain 
this  Committee  any  to-morrow,  for  which  I  know  this  Committee  of  the  Whole  will 
thank  me.  This  system  has  necessitated  hard,  tedious  and  laborious  work  on  the  part 
of  the  committee.  To  recommit  it  upsets  the  whole  judicial  system,.  You  will  evolve  no 
better  system.  Thirty  circuits  in  this  Commlonwealth  will  not  give  any  more  satisfac- 
tion than  twenty-four,  because  each  and  every  circuit  in  the  State  will  dem^and  a  division 
of  its  own  circuits  in  order  that  they  may  get  more  conveniences  and  more  court  ofR' 
cials,  etc.  So,  Mr.  Chairman  and  gentlemen  of  the  Committee,  I  ask  that  before  you 
disrupt  this  report  or  recommit  it,  you  will  consider  well  what  you  are  doing,  and  re- 
member that  to  do  it  may  mean  three  to  five  months  more  of  work  in  order  to  evolve 
a  new  system. 

In  such  a  matter,  sir,  I  submit  that  it  is  but  our  duty,  each  of  us,  to  yield  as  far 
as  we  can  to  the  common  good;  and  in  so  doing  is  the  only  possible  way  whereby  we  can 
evolve  a  system  that  will  be  intelligent,  efficient,  and  far  more  economical  than  the  one 
now  in  vogue  and  in  existence,  as  I  am  prepared  to  show  when  that  question  comes  up. 

At  the  conclusion  of  the  speech  of  Mr.  Withers,  the  Committee  rose  and  the  Presi- 
dent resumed  the  chair. 

On  motion  of  Mr.  Boaz,  the  consideration  of  sections  5  and  10  of  the  report  of  the 
Committee  on  Judiciary  was  made  the  special  order  in  the  Committee  of  the  Whole  on 
Wednesday  next. 

The  Convention  adjourned  until  to-morrow,  Saturday,  December  7,  1901,  at  10 
o'clock  A.  M. 


SATURDAY,  December  7,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 
Prayer  by  Rev.  W.  F.  Dunaway,  D.  D. 

Mr.  O'Flaherty  proposed  the  following  resolution,  which  was  agreed  to: 

Resolved,  That  when  the  Convention  adjourn  to-day  it  adjourn  to  meet  Monday  at 
12  o'clock. 

Mr.  Turnbull  proposed  the  following  resolution,  which  was  agreed  to: 

Resolved,  That  a  committee  of  five  members  be  appointed  by  the  President,  of  whom 
the  President  shall  be  chairman,  to  confer  with  a  similar  committee  that  has  been  ap- 
pointed by  the  General  Assembly  to  consider  the  question  of  the  adjournment  of  tne 
General  Assembly  and  the  reconvening  of  the  same  after  the  adoption  of  the  Constitution 
to  be  framed  by  this  body. 

The  President  appointed  as  the  committee,  under  the  foregoing  resolution,  Mr.  Turn- 
bull,  Mr.  R.  Walton  Moore,  Mr.  Braxton,  Mr.  Wysor,  and  Mr.  Wescott. 
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On  moiion  of  Mr.  Himton,  ilie  Convention  resolved  itself  into  Committee  of  the 
■^Tiole  for  the  purpose  of  further  considering  the  report  of  the  Committee  on  Judiciary, 
Mr.  Boaz  in  the  chair. 

Mr.  Dunavay  changed  his  resolution  to  read  as  follows: 

Resolved,  That  the  Committee  of  the  Whole  request  the  Convention  to  recommit 
section  8  of  the  report  of  the  Committee  on  the  Judiciary  to  that  committee  vrith  instruc- 
tions to  re-arrange  the  judicial  circuits  so  that  there  shall  not  he  more  than  four  cotmties 
in  any  one  circuit. 

Mr.  Quarles  offered  the  follovring  as  a  sutstitute: 

Resolved,  That  section  S  he  recommitted  to  the  Committee  on  the  Judiciary  vrith 
instructions  to  rearrange  the  circuits  so  as  to  embrace  the  cities  of  the  second  class  in 
the  circuits,  and  to  consider  any  ohjection  to  said  section  any  member  of  this  Convene 
tion  may  present,  vrith  a  viev.-  to  a  better  arrangement  of  the  circuits  for  the  transaction 
of  court  business. 

Mr.  Quarles:  Mr.  Chairman,  I  would  not  undertake  to  address  this  Committee  this 
morning  did  I  not  feel  it  my  imperative  duty  to  do  so,  inasmuch  as  this  section  concerns 
particularly  the  people  of  my  city  and  county.  I  am  feeling  indisposed  from  a  severe 
and  painful  sore  throat;  and  I  assure  the  committee  that  I  v\-ould  not  consume  their 
time,  could  I  possibly  avoid  it. 

I,  sir,  am  not  in  favor  of  a  monthly  court  system,  such  as  that  proposed  by  my  dis- 
tinguished friend  from  Lancaster  (Mr.  Dunaway).  I  think,  sir,  that  we  should  have 
enough  judges  to  transact  the  cotirt  btisiness  of  this  State  expeditiotislj^.  and  satisfac- 
torily to  the  people,  and  no  more.  There  should  be  no  more  terms  held  than  the  amount 
of  business  requires  to  be  held  at  any  one  point. 

In  order  that  I  may  present  by  views  to  this  committee,  it  becomes  necessary  for 
me  to  consider  in  connection  with  this  section,  a  subsequent  section  of  this  report,  re- 
lating to  cities  of  the  second  class.  My  position  is  that  cities  of  the  second  class  should 
not  have  city  courts,  but  that  they  should  be  put  upon  the  same  footing  with  cities  of 
the  first  class  and  with  counties  and  be  given  circtiit  jttdges  to  sit  in  their  city  court- 
houses and  transact  their  court  business. 

You  will  perceive  that  it  is  necessary,  for  the  present,  then,  to  pass  by  this  section 
and  take  up  that  relating  to  the  citj-  courts  for  cities  of  the  second  class;  for  if  those 
city  cotirts  are  abolished,  it  will  necessitate  a  re-arrangement  of  the  circuits  tinder  sec- 
tion S,  which  is  now  being  considered. 

Mr.  Chairman,  yesterday  several  members  of  the  Judiciary  Committee  addressed  the 
Convention;  and  each  one  of  them  laid  special  stress  upon  the  fact  that  the  Judiciary 
Committee  had  considered  this  report  for  five  long  months,  and  that,  having  considered 
and  made  it  to  the  Convention,  the  Convention  should  accept  it  without  objection.  It 
was  intimated  that  members  of  the  Convention  outside  of  the  Judiciary  Committee  would 
be  trifling  with  the  Convention,  if  they  raised  any  objection  to  this  report. 

That  argument  strikes  me  as  something  new  and  strange.  It  seems  to  me  that 
when  a  report  comes  from  a  committee  to  this  Convention,  it  then  becomes  the  property 
of  the  Convention.  Each  member  of  the  Judiciary  Committee  stands  upon  an  equal  foot- 
ing with  every  other  member  here,  and  no  better. 

Mr.  Hunton:  I  think  the  gentleman,  by  his  statement,  is  doing  an  injustice  to  the 
committee,  in  the  very  outset  of  my  remarks  !  said  to  this  committee  that  if  they  be- 
lieved the  conclusions  of  the  Judiciary  Committee  had  been  erroneous,  that  committee 
would  be  happy  to  receive  instructions  from  this  body.  I  -will  say  further  to  my  friend 
that  this  statement  was  not  brought  out  by  his  remark  at  this  moment,  but  was  made  by 
me  at  the  very  inception  of  the  explanation  of  my  views  upon  this  question. 

Mr.  Quarles:  Nevertheless,  Mr.  Chairman,  vre  have  heard  from  other  members  of 
the  committee,  and  particularly  from  the  distinguished  gentleman  from  Prince  Edward 
(Mr.  ^Icllwaine),  that  this  report  was  the  result  of  the  deliberation  of  the  Judiciary- 
Committee  extending  over  many  months,  and  that  we  should,  therefore,  accept  it.  The 
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gentleman  from  Prince  Edward  (Mr.  Mcllwaine)  in  effect  said  that  there  was  no  use  of 
having  a  committee  if  you  are  not  going  to  respect  and  accept  its  report. 

I  want  to  say  that  I  have  had  no  great  experience  in  parliameinary  bodies;  hut 
what  little  experience  1  have  had  teaches  me  that  when  the  report  of  a  standing  com- 
mittee is  brought  before  a  body,  to  which  it  is  directed  to  make  report,  the  report  stands 
upon  its  merits;  and,  if  it  is  not  right,  it  should  be  corrected  and  made  right.  I  v/ant 
to  refer  particularly  to  this  fact:  The  distinguished  gentleman  from  Roanoke  (Mr. 
Robertson),  a  member  of  the  Judiciary  Committee,  stated  a  few  days  ago  in  discussing 
this  report  that  there  was  at  one  time  a  great  diversity  of  opinion  between  members 
of  the  committee  on  the  questions  upon  which  they  have  reported,  and  that  their  report 
was  a  compromise  report.  On  yesterday  the  gentlem.an  from  Danville  (Mr.  Withers) 
was  asked  why,  if  you  give  a  city  of  a  population  of  about  2,000  a  judge,  you  should  not 
give  a  county  of  50,000  a  judge;  and  that  gentleman  replied:   "Sir,  I  did  not  do  it." 

I  respectfully  submit  to  this  body  that  compromise  reports  are  not  the  kind  of  re~ 
ports  we  should  receive  from  our  committees.  We  are  entitled  to  an  expression  of  their 
judgment  and  wisdom;  and  it  seems  to  me  a  report  should  express  their  views  as  enter- 
tained and  not  as  compromised.  We  are  entitled  to  the  opinion  of  the  gentleman  from 
Danville  (Mr.  V/ithers),  a  member  of  the  Judiciary  Committee,  as  to  whether  second 
class  city  courts  should  be  continued,  and  a  report  from  him  should  show  it.  What  part 
of  the  report,  sir,  is  yours?  What  part  of  it  is  yours?  And  what  part  of  it  is  yours? 
We  know  you  entertain  different  views,  but  v/e  do  not  know  what  they  are,  and  yet  we  are 
gravely  told  to  receive  and  accept  the  report,  without  objection. 

Mr.  Hunton:  Will  the  gentlemxan  from  Augusta  permit  me  to  interrupt  him  again? 
If  the  gentleman  wishes  to  know  which  part  of  it  is  my  report  and  which  part  of  it  the 
report  of  the  gentleman  from  Danville,  I  desire  to  say  that,  as  I  stated  on  yesterday, 
section  8  is  the  result  of  the  unanimous  opinion  of  the  committee,  and  the  entire  com- 
mittee concurred  in  it. 

Mr.  Quarles:  I  do  not  exactly  recall  the  gentleman's  statement;  but  I  recall  the 
ansvv'er  of  the  gentlemjan  from  Da.nville  (Mr.  Withers),  as  to  the  giving  of  judges  to  the 
second  class  cities. 

Mr.  Hunton:  If  the  gentleman  will  permit  me  further,  I  may  be  in  error  in  saying 
that  there  v/as  not  one 'man  who  did  not  agree  to  it  as  a  finality;  and  i  want  to  correct 
the  statement,  if  I  have  fallen  into  error. 

Mr.  Quarles:  I  was  .going  on  to  say  that  the  gentleman  from  Danville  (Mr.  With- 
ers) seemed  not  to  agree  to  and  approve  of  section  8,  because  section  8  does  not  embrace 
the  second  class  cities;  and  I  understand  him  to  declare  in  effect,  that  that  part  of  the 
report  v/hich  refers  to  second  class  cities  did  not  receive  his  approval. 

Mr.  Wysor:  What  weight  do  you  attach  to  the  report  of  the  committee?  I  am  ask- 
ing merely  for  information,  and  not  giving  any  intimation  as  to  how  I  shall  vote  on  this 
question.  I,  myself,  attach  a  great  deal-  of  weight  to  the  report  of  the  committee,  espec- 
ially on  a  subject  like  this,  where  they  have  re-districted  the  State,  have  had  maps 
before  them,  and  have  necessarily  had  a  great  deal  of  information  that  v/e  do  not  have  in 
the  Committee  of  the  Whole.  Now,  -^hat  weight  do  you  attach  to  the  report  of  the  comr 
mittee  on  a  subject  like  this? 

Mr.  Quarles:  I  will  answer  the  gentleman  in  my  discussion  of  this  report.  He 
will  see,  as  I  proceed  w^ith  it,  exactly  how  much  importance  I  attach  to  this  report;  and 
in  this  way  I  will  answer  his  question.  I  will,  however,  say  that  I  think  a  compromise 
report  is  entitled  to  little  or  no  weight  at  the  hands  of  the  Convention. 

Mr.  Wise:  Did  you  ever  see  a  report  from  a  committee  on  a  subject  of  that  kind 
that  was  not  a  compromise? 

Mr.  Quarles:  I  suppose  that  some  reports  are  compromises,  but  I  think  that  when 
men  differ  upon  important  questions,,  their  opinions  should  be  reflected  by  seperate 
reports,  in  order  that  the  Convention  may  knoiw  where  they  stand  and  their  views. 
That  is  my  position.  I  hope  the  members  will  not  interrupt  me  any  further.  I  desire 
to  get  through.  As  I  have  stated,  I  am  suffering  from  a  sore  throat,  and  I  do  not  wish 
to  speak  any  longer  than  necessary  to  present  my  views. 
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Mr.  Chairman,  this  report  divides  cities  of  this  Commonwealth  into  first  and  second- 
class  cities.  The  first-class  embraces  those  of  10,000  inhabitants  and  over;  the  second- 
class  embraces  all  the  cities  of  less  than  10,000  inhabitants.  The  report  gives  to  cities 
of  the  first  class,  city  judges  and  district  judges,  and  requires  those  cities  to  pay  only 
one-half  of  the  salaries  of  those  judges.  Then  it  gives  to  cities  of  the  second  class  city 
judges,  and  requires  them  to  pay  their  whole  salaries. 

Mr.  Meredith:    You  say  the  second-class  cities  divide  the  judges'  salary? 

Mr.  Quarles:    No,  sir. 

Mr.  Meredith:  Then  there  is  another  class  of  cities  which  have  not  10,000  inhabi- 
tants, which  are  allowed  to  have  jtidges  if  they  wish,  provided  they  pay  for  them.  There 
are  cities  of  over  30,000  inhabitants  which  make  up  the  first  class.  Then  there  are  cities, 
of  over  10:000  inhabitants  which  make  up  the  second  class,  then  come  towns  or  smaller 
cities  that  have  not  ten  thousand  inhabitants,  which  are  allowed  to  have  their  city 
judges,  if  they  will  pay  for  them.  So  there  are  three  classes.  That  is  what  I  wanted 
to  bring  out. 

Mr.  Quarles:  I  divide  the  cities  into  two  classes,  the  first  and  second,  as  I  think 
the  report  does — those  of  10,000  and  over,  and  those  of  less  than  10,000.  I  say  Mr.  Chair- 
man, that  the  counties  of  the  State,  big  and  little,  pay  only  one-half  of  the  salaries  of 
the  judges,  while  the  cities,  of  the  second  class  are  required  to  pay  their  entire  salaries. 

Take,  for  instance,  my  city,  Staunton.  The  report  provides  that  the  judge  of  that 
city  shall  have  a  salary  of  |1,200  and  that  the  whole  of  it  shall  be  paid  by  the  people  of 
that  city. 

Mr.  Braxton:    Where  does  the  report  provide  that  the  judge  shall  have  $1,200.00? 

Mr.  Quarles:  The  section  of  the  report  giving  the  cost  of  the  judiciary  under  the 
proposed  system  puts  dov/n  Staunton  at  $1,200.00. 

Mr.  Braxton:  In  that  respect  it  merely  states  the  salary  he  is  now  getting.  It 
does  not  reqtiire  that  lie  shall  get  it  in  the  ftiture.  I  think  the  gentleman  is  in  error  in 
thinking  that  the  salaries  of  judges  of  the  second  class  are  fixed  at  all. 

Mr.  Quarles.  The  gentleman  may  be  correct  in  this  respect,  that  the  ordinance  itself 
does  not  fix  the  amount  of  the  salary.  But  the  ordinance  does  put  the  whole  of  that 
salary,  whatever  it  may  be,  upon  the  people  of  that  city,  and  in  making  the  estimate 
under  the  proposed  system  the  salary  of  the  city  judge  is  put  down  at  $1,200.00  in  the 
report.  So  it  is  fair  in  my  argument  to  assume  that  the  people  of  the  city  of  Staunton 
will  be  required  to  pay  the  whole  of  that^  salary.  $1,200.00,  while  the  people  of  Peters- 
burg, the  people  of  Danville,  and  the  people  of  other  cities  of  the  first  class,  pay  only 
one-half  of  the  salary  of  the  city  judge. 

Do  you  think  tliat  is  fair?  Do  you  think  that  it  is  right?  Can  such  a  scheme  re- 
ceive the  sanction  of  your  conscience,  gentlemen  of  the  Convention? 

I  shall  contend  for  nothing  except  what  is  just  and  I  shall  expect  you  to  give  me 
and  my  people  that  much. 

Gentlemen  why  was  this  done?  Will  you  tell  me  why?  W^hy  is  not  the  ordinance 
drawn  as  fair  and  just  to  the  city  of  Staunton  as  to  the  city  of  Petersburg,  to  the  city  of 
Danville,  and  other  cities  and  to  the  counties  of  the  Commonwealth?  W^ill  some  one 
tell  me  why  it  was  done?  If  you  cannot  answer  the  question,  then  will  you  correct  the 
wrong  that  is  done  by  this  report? 

Mr.  Meredith:  The  reason  was  simply  this:  W^e  had  to  have  a  recognized  system 
of  cities;  we  had  to  fix  some  population  the  possession  of  which  should  entitle  a  com- 
munity to  be  regarded  as  a  city;  and  we  fixed  the  population  of  a  city  of  the  first  class  at 
10,000.  There  were  cities  in  existence  that  did  not  have  10,000  population.  It  was  a 
question  as  to  what  we  should  do  with  them.  We  were  told  that  they  had  had  city 
courts,  some  of  them  for  twenty-five  years,  some  of  them  for  fifty  years,  some  of  them 
for  thirty  years,  some  of  them  for  ten  years,  and  it  was  a  question  as  to  whether  we 
should  abolish  those  courts.  Three,  if  not  all  of  them,  sent  delegations  and  asked  that 
they  be  allowed  to  retain  their  city  courts,  stating  that  they  would  pay  for  them.  We 
did  not  think  it  proper  that  a  small  city  of  that  kind  should  subject  the  State  to  that 
burdan,  as  the  work  could  be  attended  to  by  the  circuit  judge  of  that  circuit.   But  as  they 
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did  not  want  their  courts  destroyed,  as  they  had  become  accustomed  to  them,  as  they 
had  had  them  for  a  number  of  years,  as  some  of  them  had  built  large  courthouses,  they 
asked  the  privilege  of  having  these  courts,  they  to  pay  for  them;  and  that  provision  was 
adopted  at  their  request.  There  was  a  delegation  here  from  Bristol.  There  was  a  dele- 
gation here  from  Winchester.  The  gentleman  on  the  committee  from  Staunton  asked 
it.  It  was  desired,  I  know,  by  the  city  of  Manchester.  There  were  four  out  of  five  or  six 
CI  these  courts  that  desired  it.  Under  these  circumstances,  we  thought  we  would  grant 
their  request  if  they  would  bear  the  burden.  But  In  order  that  the  people  might  not  be 
misrepresented  by  any  such  representations,  or  in  case  they  saw  fit  in  the  future  to 
change  their  views  and  not  desire  to  carry  that  burden,  we  inserted  a  provision  that 
would  allow  them  to  protect  themselves  by  a  vote.  So  that  if  you  think  Staunton  does  not 
want  this  court,  all  you  have  to  do,  when  you  go  back  home,  is  to  get  Staunton  to  revoke 
it.  The  same  is  true  of  Winchester  and  Danville  and  Charlottesville.  This  action  was 
taken,  therefore,  at  the  request  of  some  of  these  cities,  and  they  were  at  the  same  time 
given  the  right  to  abolish  the  court,  if  they  saw  fit. 

If  there  is  anything  unfair  in  granting  a  request  of  that  kind,  we  have  done  an  un- 
fair thing. 

Mr.  Quarles:  It  seems  that  several  citizens  of  several  of  the  second-class  cities  went 
before  the  Judiciary  Committee  and  asked  that  their  city  courts  be  retained, — that  the 
people  of  their  cities  be  taxed  for  their  retention;  and  when  the  requests  were  granted, 
the  committee  put  a  barrier  of  two  elections  in  the  way  of  possibility  of  the  people  get- 
ting rid  of  the  courts.  I  say,  sir,  that  you  cannot  get  the  sentiments  and  the  wishes  of 
the  people  of  a  city  through  the  expression  of  the  views  of  several  citizens  of  that  city. 

There  are  in  every  city,  perhaps  a  dozen  or  more  men  who  want  the  court  of  their 
city  preserved  for  a  special  purpose,  and  not  for  the  public  welfare.  They  will  be  found 
coming  before  your  comimittee  claiming  to  represent  the  people  of  the  city,  but  really 
representing,  only,  themselves.  But  the  people  at  large,  who  pay  the  taxes,  are  at  home, 
expecting  fairness  and  justice  at  the  hands  of  this  Convention,  willingly  and  freely  be- 
stowed, without  begging  for  it. 

Mr.  Meredith:  May  I  interrupt  the  gentleman?  The  gentleman  has  been  in  this 
Convention.  The  gentleman  cannot  plead  ignorance  as  to  what  we  proposed  to  do.  The 
gentleman  is  able  to  protect  his  people  if  any  protection  is  necessary.  If  he  thinks  an 
injustice  has  been  done  to  Staunton,  why  does  he  not  present  to  this  Convention  some 
representation  to  that  effect?  Why  does  he  undertake,  personally,  to  talk  in  that  way? 
he  has  had  ample  opportunity  to  find  out  the  wishes  of  Staunton.  We  know  what  the 
other  cities  wish. 

Mr.  Quarles:  Gentlemen  of  the  Convention,  I  am  speaking  for  Staunton  as  one  o£ 
her  representatives;  and  I  have  no  need  of  petitions  to  show  the  injustice  of  this  report. 
Who  cannot  see  the  wrong  of  making  the  people  of  one  city  pay  the  whole  of  the  salary 
of  their  judge,  while  the  people  of  another  city  pay  only  half  of  the  salary  of  theirs? 

There  is  a  principle  involved  here.  The  people  at  home  cannot  understand  and  see 
the  situation  as  we  can,  but  they  will  feel  the  burden  of  taxation  when  it  is  put  upon 
them.  Ah,  sir,  you  think  $1,200,00  is  not  anything.  That  sum  in  ten  years,  paid  an- 
nually, with  interest,  amounts  to  about  $15,000.00,  and  on  it  grows  as  the  years  go  by. 

This  Convention,  I  submit,  should  take  care  of  the  people  at  home  who  pay  the  taxes, 
who  do  not  understand  when  to  go  before  comJmittees,  or  how  to  present  their  cases 
before  committees.  The  people  remain  at  home,  expecting  us  to  attend  to  their  business 
here,  and  to  attend  to  it  fairly  and  rightly.  All  of  the  tax-payers  do  not  keep  posted 
on  these  subjects.  A  great  many  of  them  have  not  the  time  to  do  so  and  cannot  be  ex- 
pected to  do  so.  The  most  of  the  people  must  work,  and  the  most  of  them,  who  are  tax- 
payers, are  owners  of  but  small  properties.  Many  of  them  early  in  the  morning  go  with 
their  tin  buckets  to  their  places  of  business,  to  earn  their  living,  not  by  dollars,  but  by 
cents.  There  are  men  who  have  mortgages  upon  their  homes,  who  are  struggling  to  pay 
the  interest  thereon  to  keep  the  shelter  over  their  heads,  and  at  the  same  time  maintain 
and  support  their  families.  They  have  no  time  to  watch  the  proceedings  and  move- 
ments of  this  Convention.    And  there  is  the  woman  at  home,  with  her  little  pittance, 
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witlioiit  capacity  to  add  iliereto,  \^'oiidering  Yrhether  it  vrill  last  to  the  end  of  lier  days. 
It  is  this  class  of  people,  as  well  as  those  in  more  comfortable  circumstances,  upon  whom 
you  place  the  hurden  of  taxation — in  this  case  an  unjust  burden;  and  I  expect  you, 
members  of  this  Convention,  to  join  with  me  in  preventing  the  imposition  of  this  un- 
necessary burden  upon  Staunton.  I  know  the  people  of  my  city  do  not  wish  to  pay  a 
useless  salary,  and  I  hardly  think  the  people  of  Fredericksburg,  "Winchester,  Charlottes- 
Tille,  Buena  Yista  or  Pulaski  City  can  be  willing  to  do  it. 

Mr.  Willis:    Do  you  think  Staunton  really  needs  a  court  of  its  own? 

IMr.  Quarles:  I  certainly  do  not  think  so,  and  I  have  not  heard  any  business  man 
say  so. 

Mr.  Yv'illis:  Then,  your  objection  to  this  report,  as  I  understand,  is  that  it  gives 
the  city  permission  to  have  a  court,  if  it  chooses  to  pay  for  it?    Is  that  the  objection? 

Mr.  Quarles:  No,  sir:  you  do  not  understand  my  posiiion.  This  report  forces  a 
court  upon  the  city  of  Staunton,  and  says:  "Get  rid  of  it,  if  you  can,  by  two  successive 
elections." 

Why  did  not  the  committee  abolish  the  corporation  court  of  Staunton  and  of  every 
other  city  of  its  class  and  give  the  people  the  right  to  re-establish  the  court  by  an 
election,  if  they  desired  to  do  so?  Would  not  that  have  been  the  right  thing  to  have 
done?  YTiy  do  a  wrong  thing,  and  then  say:  "Correct  it,  if  you  can?"  Why  not  do  a 
right  thing  and  say;  "If  you,  the  cities  of  the  second  class,  want  to  put  this  salary 
burden  on  yourselves,  which  we  think  a  useless  expense,  do  it  by  an  election?"  Do  3-ou 
not  think,  gentlemen,  that  that  would  be  the  proper  course  to  pursue? 

Mr.  Willis:  If  the  gentleman  will  permit  me  a  moment,  the  reason  I  asked  the 
question  was,  that  you  went  on  to  assume,  I  think,  that  Staunton  will  retain  the  court, 
and  so  you  went  on  to  say  hovr  much  it  would  pay  for  that  purpose  in  ten  or  fifteen 
years. 

Mr.  Quarles:  When  I  said  the  salary  vrould  amount  to  about  815,000.00  in  ten 
years,  including  interest,  I  meant  that  that  would  be  the  case  if  the  report  of  this  com- 
mittee should  stand,  and  there  should  be  forced  upon  Staunton  a  court  of  this  kind  for 
that  length  of  time. 

Gentlemen,  I  have  discussed  the  first  wrong;  there  are  others  in  this  report  to  vdiich 
I  wish  to  call  attention.  It  is  unjust  to  these  cities  of  the  second  class  to  require  them 
to  hold  two  elections,  before  they  can  get  rid  of  a  court  they  do  not  need  and  do  not 
want.  I  contend  that  this  is  not  right,  btit  that  the  second-class  cities  should  receive 
the  full  benefit  of  the  new  system  of  courts  jtist  as  the  cities  of  the  first  class  do.  Give 
to  Staunton,  Winchester,  Charlottesville,  and  other  cities  of  the  second  class  just  what 
you  give  to  Petersburg,  Danville,  Alexandria  and  other  cities  and  the  counties.  Then 
your  system  will  be  uniform.  Then  it  will  be  fair,  economical  and  efficient;  and  if  you 
desire,  put  in  the  ordinance  a  provision  that  the  second  class  cities  may  re-establish 
their  corporation  courts  by  an  election,  if  they  desire  to  do  so.  There  can  be  no  objec- 
tion to  this,  and  any  city  that  wants  to  put  on  itself  an  additional  burden  of  expense  by 
re-establishing  its  corporation  court,  can  do  so. 

Again,  it  is  stated  in  the  report  that  the  second-class  cities  are  paying  the  follovring 
salaries:  Williamsburg,  |80.00;  Buena  Alsta,  $200.00;  Charlottesville,  $500.00;  Win- 
chester, $600.00;  Staunton,  $1,200.00,  and  so  on.  Now,  it  is  provided  that  the  Special 
Court  of  Appeals  may  be  made  up  of  the  city  judges  of  cities  of  the  second  class.  It  is 
also  provided  that  these  judges,  receiving  $80,00,  $200.00,  $500.00,  and  so  on,  may  hold 
circuit  courts  of  this  State.  And,  indeed,  this  is  counted  on  being  done.  The  gentleman 
from  Danville  (Mr.  Withers)  stated  in  his  speech  that  the  city  judges  will  gather  expe- 
rience by  traveling  arotmd  holding  courts  in  the  country  and  be  the  better  prepared 
thereby  for  elevation  to  the  Supreme  Bench. 

Now,  the  chairman  of  this  committee  said  that  we  should  pay  $2,500.00  to  the  cir- 
cuit judges  in  order  to  secure  able,  pure  and  fit  men;  that  the  larger  the  salary,  the 
abler  and  better  fitted  would  be  the  man  for  the  judgeship.  That  was  his  argtiment  to 
sustain  the  $2,500.00  salary,  and  in  this  report,  it  will  be  noted  that  it  is  provided  that  an 
eighty-dollar  judge  may  hold  twenty-five  hundred  dollar  circuit  courts,  with  the  idea, 
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it  has  been  suggested,  that  he  may  be  prom'oted  and  elevated,  after  awhile,  to  the  Court 
of  Appeals.  If  $80.00  can  secure  a  judge  fit  for  the  special  court  of  appeals,  what  is  the 
necessity  of  paying  $2,500.00  for  a  circuit  court  judge? 

Again,  it  is  provided  that  the  city  judge  shall  hold  no  other  office;  that  he  shall  not 
practice  law,  even,  and  yet  he  is  permitted  to  be  a  commissioner  in  chancery.  If  a 
judge  should  not  practice  law,  lest  he  may  be  influenced  in  his  decisions  m  favor  of  some 
client,  will  not  the  same  reason  apply  to  disqualify  him  from  holding  the  position  of 
commissioner  of  chancery? 

In  my  county  ever  since  I  have  practiced  law,  which  has  been  since  1874,  a  period  of 
twenty-seven  years,  when  a  lawyer  brings  a  chancery  suit  and  an  order  of  reference  is. 
entered  therein,  he  gets  the  papers  out  of  the  clerk's  office,  when  the  court  adjourns  for 
the  term  and  takes  them  to  the  commissioner  in  chancery,  whom  he  desires  to  execute 
the  order.  That  is  our  practice.  Now,  suppose  the  city  judge  is  a  commissioner  in 
chancery  of  a  court  where  this  practice  prevails.  There  will  then  exist,  in  all  probability, 
this  state  of  things:  A  lawyer  practices  before  the  commissioner  in  chancery  and  fur- 
nishes him  with  business;  he  thus  gives  to  the  commissioner  his  meat  and  his  bread. 
The  same  lawyer  goes  before  the  same  commissioner  as  city  judge  to  try  a  cause,  and  on 
the  other  side  of  the  case  is  a  lawyer  who  puts  his  business  in  the  hands  of  some  other 
commissioner.  Do  you  not  see  that  as  great  wrongs  can  result  from  this,  as  if  judges 
were  permitted  to  practice  law? 

Gentlemen,  remember,  that  by  this  ordinance,  the  city  judge  is  permitted  to  sit  in 
the  very  court  of  which  he  is  commissioner  in  chancery,  and  he  may  be  permitted  to 
hold  court  all  through  ,a  circuit,  and  the  lawyers  who  furnish  him  his  business  as  com- 
missioner may  follow  him  and  practice  in  all  his  courts.  Gentlemen,  will  this  be  per- 
mitted to  stand?  Are  not  the  reasons  which  I  have  given  sufficient  to  prevent  the 
adoption  of  this  report  in  this  respect?  If  it  is  necessary  that  a  city  judge  shall  be  a 
commissioner  in  chancery  in  order  to  hold  his  judgeship  at  a  small  salary,  this  is 
another  reason  why  the  city  court  should  be  abolished. 

I  submit  that  the  people  of  Staunton,  Winchester,  Charlottesville  and  other  like 
cities  should  not  be  subjected  to  the  payment  of  salaries  of  city  judges  as  proposed,  but 
that  these  cities  of  the  second  class  should  receive  the  same  treatment  as  Alexandria, 
Danville,  Petersburg,  Augusta  county,  Highland  county,  and  all  other  cities  and  counties 
in  this  State.  Put  them  all  on  the  same  footing.  There  should  not  be  any  exception 
to  the  operation  of  the  system.  The  system  which  is  best  for  Alexandria,  is  best  for 
Staunton. 

Now,  gentlemen,  there  is  another  complaint  which  I  have  to  make,  and  it  is  this: 
You  have  thrown  together  in  the  eighteenth  circuit  the  counties  of  Rockbridge,  Augusts.,^ 
and  Rockingham,  and  you  have  made  Highland,  Bath,  Alleghany,  Craig  and  Botetourt 
compose  the  nineteenth  circuit.  It  is  necessary  for  us  to  look  at  the  business  transacted 
in  these  counties  in  order  to  determine  wheher  these  two  circuits  are  properly  arranged,— 
whether  the  business  is  properly  divided  between  the  two  circuits. 

In  Rockingham,  Augusta  and  Rockbridge  there  were  in  1900,  139  days  consumed  in 
holding  court,  there  being  223  conimon  law  suits  commenced,  and  244  chancery  suits, 
commenced,  in  that  year.  There  were  thirty-two  felony  cases  and  nineteen  misdemeanor 
cases  tried  in  those  counties  in  that  year. 

In  Highland,  Bath,  Alleghany,  Craig  and  Botetourt  only  forty-five  days  were  neces- 
sary within  which  to  transact  the  business  in  1900.  Now,  mark  you,  in  Augusta,  Rock- 
ingham and  Rockbridge  it  took  139  days,  and  in  the  other  counties  nuentioned  only 
forty-five  days.  The  best  guide,  I  take  it,  by  which  to  estimate  the  amount  of  business^ 
is  the  number  of  days  required  to  transact  the  business. 

Now,  there  are  nearly  twice  as  many  common  law  cases  and  more  than  twice  as 
many  chancery  suits  in  the  three  large  counties— Augusta,  Rockbridge,  and  Rocking- 
ham—than  in  Highland,  Bath,  Alleghany,  Craig  and  Botetourt  all  together.  The  crimi- 
nal business  in  the  latter  counties  is  larger  than  in  Augusta,  Rockbridge,  and  Rockmg- 
ham,  but  other  business  not  mentioned,  in  the  counties  of  Agusta,  RocKbridge  and 


DEBATES  OF  THE  COXSTITUTIOXAL  COXVEXTIOX  OF  VIRGIXIA. 


145T 


Kockingliam,  is  much  greater  tlian  in  the  other  counties  mentioned  and  will  far  out- 
weigh the  difference  in  the  criminal  business. 

The  gentleman  from  Danville  (Mr.  Withers)  spoke  .of  the  geographical  conditions  in 
these  counties.  Let  us  look  at  them.  The  county  seat  of  Botetourt,  Fincastle,  is  one 
hundred  and  forty  miles  from  Monterey,  the  county  seat  of  Highland.  A  lawyer  residing 
in  Monterey  in  Highland,  wanting  an  injunction,  or  bail,  for  a  prisoner  would  have  to 
travel  forty-six  miles  over  the  mountains  before  reaching  a  railroad  and  then  nearly 
one  hundred  miles  by  rail  and  private  conveyahce  before  reaching  Fincastle,  the  county 
seat  of  Botetourt,  should  the  judge  reside  there.  And  the  same  distance  must  be  trav- 
eled, of  course,  by  a  lav^-yer  living  at  Fincastle,  if  he  wished  to  reach  the  judge  residing 
at  Monterey  in  Highland.  The  nineteenth  circuit,  as  arranged,  viewed  from  the  geo- 
graphical standpoint,  is  most  inconveniently  arranged.    It  could  not  be  worse. 

I  desire  to  call  attention  to  another  fact.  Highland  people  transact  their  commer- 
cial business  principally  in  Staunton.  The  two  counties  lie  side  by  side  and  by  reason 
of  the  association  of  their  people  in  business  and  because  of  the  convenience  to  the 
people  of  Highland  they  should  be  put  in  the  same  circuit.  Highland  and  Augusta  hav© 
always  heretofore  been  in  the  same  circuit  and  they  should  not  now  be  divorced. 

There  is  another  matter  to  be  taken  into  consideration.  One  judge  cannot,  in  my 
judgment,  transact  properly  the  business  of  Rockbridge,  Augusta  and  Rockingham.  I 
have  not  seen  a  single  man,  who  was  not  specially  interested  in  the  formation  of  the 
circuits,  that  disagreed  with  me  on  this  point.  The  three  large  counties,  Rockbridge, 
Augusta  and  Rockingham,  gave  to  Judge  McLaughlin  the  great  bulk  of  his  business 
when  he  was  on  the  bench.  He  would  go  to  Highland  and  remain  about  a  day;  he  would 
go  to  Bath  and  stay  a  day  or  two;  and  he  would  go  to  Alleghany,  where  it  v/ould  take 
him  only  a  few  days  to  dispatch  the  business.  Nearly  all  the  rest  of  his  time  was  spent 
in  holding  court  in  Augusta,  Rockingham  and  Rockbridge.  At  one  time  Rockingham 
was  not  in  his  circuit  and  even  then  his  time  was  fully  occupied,  chiefly,  with  the  busi- 
ness in  Augusta  and  Rockbridge. 

A  distinguished  lawyer  of  Harrisonburg  told  me  a  few  days  ago  that  when  Rock- 
ingham was  added  to  Judge  McLaughlin's  circuit  some  years  ago  he  expressed  the 
opinion  that  the  additional  work  put  upon  him  by  this,  would  kill  him,  and  that  he 
believed  that  it  contributed  largely  to  his  death. 

The  counties  of  Augusfa,  Rockbridge  and  Rockingham  have  the  business  that  they 
had  when  Judge  McLaughlin  presided  there,  though  it  is  not  quite  so  large  as  formerly, 
and  it  must  be  remembered  that  the  work  will  be  greatly  increased  when  the  business 
in  the  county  courts  is  transferred  to  the  circuit  courts.  Besides,  these  are  large  and 
wealthy  counties  and  they  are  growing  in  population  and  the  court  business  in  those 
counties  must  necessarily  increase. 

I  am  indifferent,  sir,  as  to  how^  these  circuits  are  arranged,  if  they  be  so  arranged, 
that  the  business  can  be  properly  transacted.  I  am  not  particular  as  to  where  you  put 
Augusta.  Put  her  with  Rockingham  or  Rockbridge,  as  you  may  think  best.  All  I  ask  is 
that  we  may  have  a  well  arranged  circuit. 

Mr.  Summers:  I  appreciate  highly  the  gentleman's  motives  and  have  a  most  pro- 
found respect  for  his  honestj^  of  purpose.  Does  not  the  ninth  section,  if  you  v/ill  examine 
it  closely,  give  you  all  the  relief  that  you  demand  and  ask?  I  should  like  to  hear  from. 
you  on  that  subject. 

Mr.  Quarles:    I  will  read  it: 

The  General  Assembly  may  rearrange  said  circuits  or  any  of  them,  and  increase 
or  diminish  the  number  thereof  when  the  public  interests  shall  require  it. 

Do  you,  in  Convention  here,  propose  to  commit  a  blunder,  a  wrong,  and  then  say,  go 
to  the  Legislature  and  have  it  corrected?  The  ninth  section  only  furnishes  a  way  by 
which  we  may  have  remedied  the  mistakes  of  this  Convention.  I  want  justice  here  and 
I  do  not  wish  to  be  put  off  on  the  Legislature. 

There  is  another  point  which  I  wish,  gentlemen,  to  consider.  It  is  provided  by  this 
ordinance  that  the  cities  of  the  second  class  may  abolish  their  courts  by  tv'o  elections. 
92— Const'.  Debs. 


1458 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


They  may  do  away  with  the  city  courts  within  one  year  after  the  Constitution  which 
we  are  making  shall  go  into  effect.  Then  it  is  possible  within  one  year,  sir,  for  nine  of 
these  cities  to  abolish  their  coutts.  The  distinguished  chairman  said,  in  answer  to  a 
question  propounded  to  him,  that  the  twenty-four  circuit  judges,  if  the  city  courts  were 
abolished,  could  not  do  the  business.  Then,  if  the  cities  of  the  second  class  shall  abolish 
their  courts,  we  will  have  an  insufficient  number  of  judges  to  transact  the  business  in 
the  State.  It  will  follow,  that  business  will  be  delayed,  important  interests  sacrificed, 
certainly  for  two  years,  and  it  may  be  for  four  years,  in  the  event  of  quadrennial  ses- 
sions, before  the  Legislature  can  remedy  the  situation.  Think  of  that  for  a  moment. 
Do  you  think  that  ought  to  be  permitted?  I  say  you  have  no  right  to  jeopardize  the 
Interests  of  the  people  in  that  way. 

Gentlemen  say,  that  if  this  report  should  go  back  to  he  committee,  tne  scheme  of 
the  single  court  system  will  be  defeated.  That  argument  is  without  force.  Our  duty  is 
to  complete  the  scheme,  if  it  be  a  proper  one.  I  am  in  favor  of  the  straight  plan,  with- 
out any  exception  being  made  to  it.  I  do  not  want  a  plan  unequal  in  its  bearing  upon 
the  people.  I  want  one  which  will  be  fair  and  one  that  will  bear  equally  on  all  the  poli- 
tical divisions.  There  is  no  reason  why  the  report  should  not  go  back  to  the  committee. 
The  report  of  the  gentleman  from  Prince  Edward  (Mr.  Mcllwaine)  was  sent  back  to  his 
committee,  and  I  expect  the  committee  will  in  due  time  make  another  report  which  will 
be  adopted  in  proper  form.  No  such  argument,  it  seems  to  me,  should  defeat  a  conten- 
tion that  is  justified  by  every  principle  of  right  and  justice.  It  is  not  a  sufficient  reason 
for  perpetrating  a  wrong  upon  the  people  of  my  city  and  county. 

Mr.  Braxton:  Mr.  Chairman,  in  endeavoring  to  lay  before  this  Committee  some  of 
the  reasons  why,  in  my  humble  opinion,  the  report  of  the  Committee  on  the  Judiciary 
should  be  sustained  in  the  particulars  in  which  it  has  just  been  attacked,  I  shall  attempt 
to  speak  somewhat  m.ore  temperately  than  the  distinguished  gentleman  who  has  just 
preceded  me,  and  to  furnish  you  reasons  where  he  gave  you  denunciation,  and  facts 
where  he  gave  you  declamiation. 

The  gentleman  says  that  in  his  opinion  these  courts  should  be  abolished;  that  the 
smaller  cities  should  not  have  any  separate  courts,  but  if  they  should  have  such  separate 
courts  it  should  be  a  separate  term  of  the  circuit  court.  As  to  the  abolition  of  the  sepa- 
rate courts  in  the  small  cities  I  call  the  attention  of  the  committee  to  the  fact  that 
there  are  scattered  throughout  the  State  a  number  of  sm.all  cities,  the  population  of 
which  is  less  than  10,000,  but  which,  by  reason  of  the  fact  that  we  have  no  large  cities 
In  this  Commonwealth,  occupy  a  position  of  a  great  deal  more  importance  relatively 
than  cities  of  the  same  size  would  occupy  in  States  where  the  urban  population  is  greater. 
We  cannot  judge  of  the  importance  of  those  cities  by  comparing  them  with  cities  jn 
States  where  the  larger  cities  go  up  into  the  hundreds  of  thousands  and  sometimes  mil- 
lions of  inhabitants.  We  must  remember  that  the  largest  city  in  this  State  has  only 
some  80,000  people,  and  we  must  com'pare  our  smaller  cities  accordingly. 

I  conceive,  Mr.  Chairman,  that  instead  of  doing  anything  to  discourage  these  small 
towns,  to  dishearten,  to  belittle,  to  discredit  them  in  the  eyes  of  the  public,  it  is  the  true 
policy  of  the  State  and  should  be  of  the  Convention  to  do  quite  the  opposite,  to  uphold 
their  hands,  to  encourage  them,  to  do  everything  to  increase  their  growth  and  their  im- 
portance. And  this  not  because  the  people  who  live  in  those  small  cities  are  entitled  to 
any  more  consideration  than  the  people  who  live  in  the  country,  but  simply  because  ot 
the  fact  that  when  people  are  congregated  together,  as  they  are  in  towns  and  cities,  they 
are  to  a  much  greater  extent  capable  of  concerted  action  in  a  commercial  and  business 
way  than  are  people  who  are  scattered  about  through  rural  communities.  Therefore, 
sometimes  through  the  instrumentality  and  the  efforts  of  people  in  a  town  of  twenty-five 
hundred  or  three  thousand  inhabitants,  more  new  capital  can  be  brought  into  the  State, 
more  new  enterprises  can  be  established,  more  taxable  values  can  be  produced,  and  the 
general  welfare  of  the  State  increased,  so  far  as  money  and  property  are  concerned,  than 
by  two  or  three  or  four  times  the  same  population  scattered  abroad  in  a  rural  commun- 
ity and  incapable,  by  reason  of  that  fact,  of  the  concerted  action  of  people  in  small  towns. 
I  say,  therefore,  that  it  is  to  the  interest  of  the  people  in  the  country  to  encourage 
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and  build  up  these  towns.  Every  dollar  that  we  can  bring  here  which  yields  revenue, 
lessens  to  that  extent  the  burden  upon  every  man  in  the  State.  Local  markets  are 
afforded  for  the  produce  of  the  country.  Diversity  of  industry  is  encouraged,  and  the 
whole  State  benefitted,  as  well  those  who  live  outside  such  towns  as  those  who  live  in 
them.  I  think,  therefore,  it  was  a  reasonable  expectation  and  hope  that  the  people  who 
live  in  these  small  towns  indulge,  that  this  Convention,  instead  of  doing  anything  that, 
would  injure  them  and  tend  to  discourage  them  and  pull  them  down,  would  uphold  their 
hands  and  do  everything  to  strengthen  and  build  them,  up. 

One  of  the  things  which  enables  this  concerted  action  to  be  taken  by  the  people  in 
small  towms  is  the  local  pride  which  they  have  in  their  towns.  Now,  you  strike  at  all 
that  whenever  you  do  anything  which  is  calculated  to  wound  that  pride,  to  discourage 
them,  to  give  them  a  setback,  to  discredit  them  before  the  public,  and  to  make  it  appear 
that  instead  of  being  an  advancing,  virile,  and  growing  town  it  is  a  decadent  and  retro- 
gressive one.  I  take  it,  therefore,  that  this  Convention  fully  agrees  with  me  that  noth- 
ing should  be  done  to  have  this  effect. 

Now,  w^hen  we  look  at  these  towns,  we  find  that  all  of  them  that  have  charters  of 
cities  have  a  local  court.  Some  of  the  towns  have  had  this  court  not  for  thirty,  forty,  or 
fifty  years,  but  for  over  a  hundred  years.  Speaking  of  my  own  town  of  Staunton,  its 
court  has  been  in  continuous  existence  since  1802.  It  is  true  it  did  not  have  the  kind  of 
a  court  we  have  now,  but  it  had  a  separate  and  independent  court  just  as  much  as  an 
independent  county  would  have  had,  and  there  is  a  continuous  record  of  deeds  and  so  on 
there  in  that  court  for  a  hundred  years. 

Staunton  is  the  county  seat  of  a  county  which  in  many  respects  is  the  most  re- 
markable county  in  the  State.  At  one  time  it  included  within  its  jurisdiction  the  vast 
territory  out  of  which  were  carved  the  States,  of  Kentucky,  Ohio,  Illinois,  and  West  Vir- 
ginia. The  county  court  of  Augusta  county  at  one  time  was  held  at  Pittsburg,  and  I 
believe  it  is  a  fact  that  a  deed  conveying  the  celebrated  Blennerhassett's  Island  is  on 
record  in  our  city.  I  say  it  would  be  discouraging  to  a  town  which  has  occupied  such  a 
prominent  position  in  this  State  (which,  if  you  draw  a  line  from  Richmond  to  Alexan- 
dria on  the  north  and  to  Lynchburg  and  Roanoke  on  the  west  you  will  find  to  be  by  far 
the  largest  town  in  all  that  section  of  the  State)  to  have  itself  emasculated  and  relegated 
to  the  position  of  a  common  village,  thrown  into  the  jurisdiction  of  a  county  like  a  half 
dozen  smaller  villages  in  our  county.  The  tov\^n  would  be  undeserving  of  it.  Those 
people  would  not  deserve  such  treatment,  and  they  would  resent  it.  I  say  it  would  dis- 
courage them.  It  would  be  nipping  in  the  bud  one  of  the  fairest  and  most  prominent 
cities  in  this  Commonwealth. 

I  believe  the  gentlemen  of  this  Committee  have  no  idea  of  the  amount  of  business 
done  by  the  Hustings  Court  of  the  city  of  Staunton,  and  I  think  it  will  surprise  them 
when  they  learn  that  that  small  city  pays  into  the  coffers  of  this  Commonwealth  almost 
as  much  revenue  as  some  entire  circuits  in  the  State.  I  made  a  short  calculation  yester- 
day from  the  reports  of  the  Auditor.  I  found  that  in  the  eleventh  circuit,  for  instance, 
the  entire  revenue  derived  from  all  sources  by  the  State  was  about  $36,000,  and  that 
from  the  city  of  Staunton  alone  the  State  derived  $25,000  of  revenue,  not  counting  the 
tax  which  banks,  insurance,  telephone,  telegraph,  and  railroad  com;panies  pay,  which,  I 
am  told,  would  bring  up  the  amount  to  the  neighborhood  of  $30,000. 

You  will  find  that  the  business  done  by  the  Hustings  Court  of  the  city  of  Staunton, 
notwithstanding  the  fact  that  at  present  the  Circuit  Court  of  Augusta  county  has  con- 
current civil  jurisdiction  in  the  town,  is  almost  as  great  as  the  business  of  the  entire 
thirteenth  or  the  entire  eleventh  circuit.  Why  is  that?  It  is  for  the  simple  and  obvious 
reason  that  the  kind  of  business  in  which  people  in  towns  are  engaged  is  much  more  pro- 
ductive of  litigation  than  is  the  business  in  which  people  in  the  country  are  engaged. 
In  banking,  manufacturing  and  merchandising  the  transactions  are  infinitely  more 
numerous,  more  intricate,  and  there  is  ten  times  the  litigation  growing  out  of  them  than 
grows  out  of  the  ordinary  agricultural  transactions.  So  a  population  of  10,000  men  col- 
lected together  in  a  city  almost  always  produces  as  much  litigation  as  is  produced  by  a 
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population  of  100,000  men  scattered  abroad  over  a  large  section  of  country  and  engaged 
in  agriculture. 

Therefore,  you  see,  gentlemen,  that  the  business  of  the  town  requires  vastly  more 
judicial  facilities  than  anything  approaching  that  population  would  require  if  it  were 
scattered  through  the  country.  If  you  are  going  to  give  us  the  judiciary  that  the  busi- 
ness  we  have  demands  you  will  have  to  give  us  a  court  to  meet  there  every  month  and 
remain  in  session  from  a  week  to  ten  days  or  two  weeks  out  of  every  month. 

The  committee  recognized  this  fact.  These  figures  are  accessible  to  every  one.  They 
are  in  the  reports  of  tTie  Auditor.  The  committee,  I  may  say  unanimously,  as  far  as  I 
can  recall,  agreed  that  that  town  and  other  towns  in  consimilo  casu  were  entitled  to  a. 
separate  court,  and  a  separate  court  that  would  meet  there  once  a  month,  not  one  to  meet 
there  nominally,  to  sit  for  a  day  and  go  away,  to  hold  court  day,  but  one  to  meet  there 
and  perform  substantial,  material  and  considerable  business,  as  I  said,  averaging,  1 
presume,  anywhere  from  five  to  ten  days  out  of  every  month. 

Now,  if  you  are  going  to  give  us  that  facility  you  will  have  to  give  it  to  us  either  in 
the  form  of  a  separate  court  or  a  separate  term  of  the  circuit  court.  There  are  other 
reasons  why — — 

Mr.  Quarles:  I  stated  in  the  beginning  that  what  I  desired  was  that  the  city  of 
Staunton  should  have  a  circuit  judge  in  place  of  the  city  judge,  sitting  in  the  city  court- 
house, transacting  the  city  business. 

Mr.  Braxton:  I  understood  the  gentleman  to  say  in  response  to  a  question  made  by 
the  gentleman  from  Elizabeth  City  county  (Mr.  Willis) — if  I  misunderstood  him  I  would 
be  glad  to  be  corrected — that  he  did  not  think  there  was  any  necessity  for  a  separate  court 
there  at  all,  but  if  there  were,  he  thought  it  should  be  a  separate  term  of  the  circuit, 
court.    If  I  misunderstood  you  I  shall  be  glad  to  be  corrected. 

Mr.  Quarles:  You  misunderstood  me.  I  understood  the  question  of  the  gentleman 
from  Elizabeth  City  county  to  be  whether  I  thought  the  city  of  Staunton  needed  a  sepa- 
rate court  of  her  own.  I  said  no,  because  the  circuit  judge  could  sit  there  and  transact, 
the  business  that  the  city  judge  would  transact,  and  it  would  be  cheaper  and  better  to 
have  it  that  way. 

Mr.  Braxton:  Then  I  understand  that  the  gentleman  agrees  with  me  to  this  extent,, 
that  there  should  be  a  separate  term  of  court  for  the  city  of  Staunton. 

Mr.  Quarles:  That  was  the  proposition  with  which  I  started  out  when  I  began  my 
remarks. 

Mr.  BTaxton:  I  am  glad  the  gentleman  corrected  me  because  I  did  misunderstand 
him  in  that  respect. 

Nov/,  gentlemen,  why  is  it  that  the  Judiciary  Committee  reported  a  recommendation 
of  a  separate  court  rather  than  a  separate  term,  of  the  circuit  court?  There  are  a  great 
many  considerations  which  entered  in  this  matter  that  this  committee  should  have 
before  them.  This  Constitution  and  thi's  provision  cannot  deal  with  the  city  of  Staunton 
by  name,  but  they  might  deal  with  cities  by  classes.  Tlie  committee  endeavored  to  fix 
those  classes  by  population,  and  they  found  that  population  was  not  a  reliable  method  of 
classification.  They  found  that  in  some  cities  where  the  population  was  very  small  the 
litigation  was  very  large,  and  in  others  where  the  population  was  much  larger  the  liti- 
gation was  much  smaller. 

We  take  five  thousand  population,  for  instance,  and  we  find,  as  it  was  contended,, 
that  in  the  city  of  Charlottesville,  such  were  the  local  conditions  there  that  they  did  not 
particularly  desire  (at  least  it  was  so  thought  by  some  gentlemen)  a  separate  term  oi 
the  court  notwithstanding  they  had  nearly  seven  thousand  people.  In  the  city  of  Bris- 
tol, where  they  had  less  than  five  thousand  people,  it  was  conclusively  shown  that  not 
only  did  they  desire  it,  but  for  every  reason  in  the  world  they  were  entitled  to  a  separate 
court. 

If  we  raise  the  limit  we  find  the  same  difficulties  which  resolved  themselves  after  all 
into  this  one  statement,  that  population  is  not  a  reliable  criterion  of  the  necessities  and 
requirements  of  the  towns.  We  took,  therefore,  ten  thousand  as  the  best  line  which  could 
be  drawn  on  that  basis.    We  found  that  in  every  instance  where  the  population  exceeded 
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ten  thousand  the  business  justified  a  separate  court;  but  some  of  the  cities  which  were 
of  less  than  ten  thousand  justified  a  separate  court  and  some  did  not,  and  unless  they 
were  specified  by  name  (a  thing  which  every  one  agreed  was  not  advisable)  the  only  way 
to  fix  it  was  to  make  ten  thousand  inhabitants  tlie  basis,  and  leave  it  to  the  cities  them- 
selves to  say  whether  they  desired  to  continue  their  separate  court  or  not.  We  found 
that  unless  we  did  that  we  would  have  to  force  upon  a  great  many  cities  separate  terms 
of  the  circuit  court  that  were  not  necessary  and  were  not  desired,  or  we  would  have  to 
take  away  from  a  great  many  cities  courts  that  were  necessary  and  were  desired. 

The  tendency  at  first  was  to  say  that  none  of  these  towns  should  have  separate 
courts,  but  the  people  of  a  number  of  the  towns,  particularly  Bristol,  Fredericksburg, 
Manchester,  Winchester  and  Staunton,  came  forward  and  said  if  you  will  allow  us  to 
retain  our  separate  courts,  which  meet  every  month,  we  will  gladly  pay  for  these  courts 
ourselves  rather  than  have  them  abolished  and  be  thrown  into  a  general  circuit.  If  you 
put  us  into  a  general  circuit  the  business  of  one  of  these  towns  will  take  up  as  much 
time  of  the  circuit  judge  as  probably  the  business  of  three  or  four  counties,  because  of 
the  frequency  of  the  terms  that  he  will  have  to  hold  and  the  length  of  the  terms  coupled 
with  that  frequency.  If  you  put  Staunton  into  the  circuit  you  will  have  to  take  off 
other  counties  that  the  judge  now  has  and  which  he  can  comfortably  attend  to,  and  you 
will  have  to  put  that  burden  upon  the  State. 

For  the  present  these  people  do  not  ask  the  State  to  bear  one  cent  of  the  cost  of 
their  courts.  It  may  be  that  it  is  fair  and  reasonable  and  just,  when  you  consider  the 
amount  that  we  contribute  to  the  public  revenue,  that  the  State  should  pay  half  the 
cost  of  our  judge,  but  we  do  not  press  that  upon  you;  we  recognize  that  there  are  other 
cities  to  which  you  would  have  to  make  the  same  concession  if  you  made  it  to  us,  which 
are  probably  not  as  much  entitled  to  it  as  we,  and  we  are  willing  not  to  have  you  put  a 
new  burden  on  us,  as  the  gentleman  would  seem  to  think,  but  merely  to  allow  the  pres- 
ent status  to  remain  and  continue,  and  let  us  go  on  as  we  have  been  going  for  twenty 
or  thirty  years  without  any  complaint  from  any  one. 

Now,  the  gentleman  says  that  in  his  opinion  the  people  of  Staunton  do  not  want 
that.  In  my  opinion  the  people  of  Staunton  do  want  it.  Whether  his  opinion  or  my 
opinion  is  the  most  reliable,  whether  he  is  mistaken  in  his  estimate  of  public  sentiment 
or  whether  I  am,  is  a  matter  that  it  is  utterly  impossible  for  this  committee  to  deter- 
mine. 

Mr.  Quarles:  Do  you  not  think  then,  inasmuch  as  you  and  I  differ,  that  it  would  be 
well  for  this  Convention  to  treat  Staunton  just  like  we  treat  the  cities  of  the  first  class 
and  the  counties;  and  take  away  the  city  judge  in  the  city  of  Staunton  and  give  the  city 
of  Staunton  a  circuit  judge,  and  leave  it  to  the  people  of  the  city  of  Staunton  to  restore 
the  city  court  or  the  city  judge  by  an  election  if  the  people  desire  it?  Do  you  not 
think  an  election  in  this  way  would  be  a  good  thing? 

Mr.  Braxton:  I  think  an  election  would  be  a  good  thing,  but  instead  of  destroying 
the  present  status  and  requiring  the  people  by  an  election  to  restore  it,  I  say  the  best 
and  safest  and  wisest  and  most  conservative  course  to  pursue  would  be  to  leave  the 
present  status  and  say  you  may  change  it  if  you  want  to  do  so. 

I  started  to  say  just  now  that  there  is  a  difference  of  opinion  between  my  colleague 
and  myself  as  to  what  the  people  of  Staunton  want  on  this  subject. 

I  concede  that  you  should  give  just  as  much  weight  to  his  naked  opinion  as  you 
should  to  mine,  and  that  in  consideration  of  this  divergence  it  is  impossible  for  you  to 
determine.  But  well  knowing  that  this  difference  of  opinion  existed,  I  bring  here  with 
me  certain  things  which  at  least  I  submit  should  be  prima  facie  evidence  sufficient  to 
sustain  the  views  that  I  take.  The  distinguished  gentleman  says  what  he  thinks,  but 
he  does  not  show  that  anybody  else  thinks  the  same  way.  I  tell  you  what  I  think  and  I 
have  here  in  support  of  the  claim  I  make  that  the  people  of  Staunton  wish  the  present 
situation  to  remain  until  they  choose  to  change  it,  a  resolution  of  the  town  council  re- 
questing that  in  every  respect  the  present  status  be  allowed  to  remain.  I  have  here  a 
letter  addressed  to  me  on  the  subject  by  the  mayor  of  the  town  and  urging  me  to  insist 
on  that  view.    I  have  here  a  similar  communication  addressed  to  the  Committee  on  the 
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Judiciary,  signed  by  the  president  and  board  of  directors  of  the  Chamber  of  Commerce  of 
that  city. 

My  friend  tall^s  about  the  tax-payers.  I  suppose  that  the  Chamber  of  Commerce  of 
a  city  can  be  regarded  as  being  fairly  and  reasonably  a  representative  body  of  the  tax- 
payers as  any  other  one  body  that  you  can  get.    They  want  it  to  remain. 

I  have  here  a  petition  signed  by  every  member  of  the  bar  of  Staunton,  I  believe, 
except  three,  including  the  president  of  the  Bar  Association  of  the  State,  the  Lieutenant- 
Governor  of  the  State,  and  otlier  nuembers  of  that  bar  who  are  well  known  throughout 
the  State. 

I  have  here  special  letters  urging  that  view,  addressed  to  me  by  the  president  of 
every  bank  in  the  city;  and  I  have  here  in  further  support  of  that  view  personal  and 
urgent  letters  addressed  to  me  by  the  editors  of  all  the  Democratic  papers  of  that  city, 
including  the  daily  paper. 

Now,  I  ask  you  gentlemen,  in  all  fairness,  if  that  is  not  as  fair  an  expression  of  the 
public  opinion  of  the  people  of  Staunton  as  it  is  possible  to  get  except  by  a  popular  elec- 
tion. I  do  not  ask  you  to  depend  upon  my  judgment,  which  may  be  prejudiced  in  the 
matter  and  may  be  biased,  but  I  lay  before  you  these  documents,  which  are  here  for  your 
inspection,  to  support  my  pretension  and  my  claim  that  it  is  not  only  desirable  but  the 
earnest  will,  wish,  and  prayer  of  the  people  of  Staunton  in  consideration  of  their  present 
needs,  that  the  present  judicial  system,  which  has  remained  in  vogue  there  for  twenty 
or  thirty  years,  which,  as  far  as  I  know,  has  never  heretofore  been  attacked,  shall  be 
allowed  to  remain. 

If  it  be  true  that  the  town  council  and  the  mayor  and  the  board  of  trade  and  all 
the  banks  and  all  the  newspapers  are  in  a  conspiracy  to  rob  and  defraud  the  taxpayers 
of  that  town  in  order  to  put  forward  some  nefarious  schemie  of  their  own,  then  that  pro- 
vision which  we  have  in  here  that  the  people,  the  dear  people,  the  infallible,  omniscient 
people,  whom  my  friend  professes  so  much  affection  for  and  so  much  confidence  in,  may 
rise  up  in  their  might  and  wipe  off  the  face  of  the  earth  this  breed  of  conspirators  who 
are  trying  to  rob  them  and  to  put  shackles  upon  them.  I  say,  what  more  can  you  ask? 
I  bring  to  you  every  expression  of  public  opinion  that  you  can  get  except  a  popular  vote, 
and  we  provide  for  that  popular  vote  if  they  are  not  satisfied  with  the  present  system. 

Now,  gentlemen,  these  facts  were  laid  before  the  committee  and  due  and  proper 
weight  was  given  to  these  facts  by  the  committee.  They  said,  while  we  can  not  provide 
a  separate  court  absolutely  and  irretrievably  for  every  town  under  ten  thousand,  we  do 
recognize  that  there  are  many  towns  which  earnestly  desire  them'  and  which  on  every 
principle  are  entitled  to  them;  we  recognize  the  fact  that  those  people  themselves  know 
and  appreciate  their  needs  more  than  anybody  else;  and  we  say  to  them,  not  that  we 
are  going  to  take  a  thing  away  from  you  that  you  want  and  then  tell  you  to  get  it  back 
if  you  can,  but  now  that  you  have  got  it  and  have  had  it  since  a  time  before  some  of  you 
were  born,  which  we  have  every  expression  of  opinion  that  you  want  to  retain,  we  let 
you  retain  it  and  let  it  stay  as  it  is  until  you  wish  to  change  it;  and  whenever  you  wish 
to  change  it  the  change  can  be  made,  and  that  without  the  cost  of  one  stiver  to  the  Com- 
monwealth.   To  that  extent  we  relieve  the  State  and  the  communities. 

There  is  a  slight  error  as  to  the  cost  of  this  court.  It  is  put  down  in  the  report  at 
$1,200,  and  so  it  was  some  time  ago,  but  for  a  year  or  two  it  has  been  reduced  to  $1,000, 
and  it  is  only  $1,000  now. 

In  view  of  this  peculiar  situation,  which  does  not  apply  to  the  larger  cities,  in  view 
of  the  fact  that  these  cities  are  just  on  the  border  line  between  big  and  well  recognized 
cities  and  smaller  urban  communities  and  towns,  some  of  which  have  crossed  the  line 
and  some  have  not,  there  must  be  this  flexible  system  of  judiciary  applied  to  them  so 
that  each  can  suit  itself  to  its  own  condition  as  it  chooses. 

In  view  of  the  fact  that  these  people  must  pay  their  own  judiciary,  it  is  provided  that 
they  can  fix  the  salary  at  any  sum  they  choose.  In  the  larger  cities  where  the  separate 
court  is  made  obligatory  upon  them,  where  they  are  bound  to  have  the  separate  court  and 
hound  to  pay  for  it  whether  they  want  it  or  not,  the  minimum  salary  is  fixed  at  $2,000 
and  $2,500  respectively.    But  in  these  smaller  towns  we  say  you  can  retain  the  judges 
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and  you  can  pay  tliem  whatever  you  choose.  If  you  are  not  grilling  to  pay  them  $1,000- 
you  can  pay  them  §500.  If  you  can  get  them  at  that,  and  if  you  can  not  keep  them  at  a 
salary  of  one  thousand  dollars  you  can  raise  it  to  two  thousand  dollars;  we  leave  it  to- 
you.  It  is  the  very  quintessence  of  local  self-government  without  any  possibility  of 
interfering  with  the  public  welfare. 

T\'e  recognize  the  fact  that  in  many  of  these  small  towns  the  courts  will  be  abolished 
bec-ause  the  people  there  wish  to  abolish  them,  and  in  many  others  the  courts  will  be 
retained  because  they  want  to  retain  them. 

The  people  of  Winchester  were  so  much  interested  that  they  sent  a  delegation  here^ 
and  the  city  of  Bristol,  nearly  four  hundred  miles  distant,  also  sent  a  delegation  here 
representing  substantially  the  same  state  of  facts. 

The  gentleman  criticises  the  report  because  it  allows  the  judges  in  some  of  these 
towns  or  the  largest  cities  of  the  second  class  to  be  commissioners  in  chancery.  Hereto- 
fore they  have  been  permitted  to  practice  law,  and  why?  Because  it  was  supposed  that 
in  order  to  enable  the  cities  to  obtain  judges  they  needed  and  wanted,  for  the  courts  if 
they  were  permitted  to  practice  law  they  could  get  those  judges  at  a  very  much  less 
price.  Now,  for  reasons  which  are  obvious  and  which  will  commend  themselves  to  every 
one,  no  judge  is  permitted  to  practice  law.  I  fully  concur  in  that.  The  two  occupations 
are  entirely  inconsistent  and  incompatible  with  each  other.  The  lawyer  has  his  client; 
the  lawyer  is  an  advocate;  he  is  employed  to  advocate  a  certain  line,  to  contend  for  cer- 
tain propositions  and  certain  principles.  The  judge  is  supposed  to  pass  upon  and  decide 
those  propositions  and  those  principles  freely,  without  bias,  and  it  is  not  proper  that  a 
judge  should  be  called  upon  to  decide  a  proposition  being  argued  before  him  as  a  judge 
when  at  the  same  time,  doubtless,  in  another  court  he  is  engaged  in  contending  for  one- 
side  or  the  other  as  counsel. 

But  when  you  come  to  apply  that  principle  to  the  office  of  commissioner  in  chan- 
cery, you  will  see  that  it  has  no  application  whatever.  The  commissioner  in  chancery^ 
i  believe,  in  strict  construction  of  laAv,  is  only  required  to  take  evidence  and  record, 
facts;  but,  as  a  matter  of  fact,  in  our  circuit,  and  I  believe  throughout  the  State  gen- 
erally, the  practice  has  been  for  years  that  he  acts  as  a  quasi  vice-chancellor,  and  ques- 
tions of  law  as  well  as  questions  of  fact  are  referred  to  him.  But  in  every  instance,, 
whether  it  be  law  or  fact  that  he  has  to  pass  upon,  he  does  it  in  a  judicial  capacity.  And: 
T  take  it  that  any  judge  who  proved  to  be  so  A'enal  as  to  be  influenced  in  such  decisions 
by  the  lawyer  bringing  him  the  most  cases  would  very  soon  be  removed  from  his  office, 
not  only  as  judge,  but  as  Commissioner  in  Chancery. 

I  say  there  is  not  a  single  act  or  a  single  duty  which  comes  to  him  as  a  commissioner 
in  chancery  that  does  not  come  to  him  as  a  judge,  and  which  must  not  be  considered  and 
decided  by  him  exactly  as  if  he  Avere  in  court  and  were  a  judge.  You  might  as  well  say 
that  a  man  could  not  be  judge  of  two  counties  at  the  same  time,  because  a  case  might 
be  argued  before  him  in  one  county  that  had  already'  been  argued  before  and  decided 
by  him  in  another  county.  A  judge  who  is  a  commissioner  of  chancery  of  another  court 
is  exactly  in  the  same  position  as  a  judge  who  holds  separate  terms  of  court  at  different 
places. 

The  object  of  leaving  that  provision  in  the  Constitution  was  to  enable  these  small 
cities  that  did  intend  and  desire  and  wish  to  keep  their  courts  to  do  so,  without  putting 
such  a  burden  upon  them  tliat  they  could  not  stand  it.  That  question  was  fully  considered 
by  the  committee;  and  I  think  the  determination  that  was  reached  met  with  their  unani- 
mous approval. 

Mr.  Chairman,  I  trust  that  it  may  be  the  pleasure  of  this  Convention  to  sustain  the 
report  of  the  Committee  on  the  Judiciary  in  this  respect.  If  you  say  you  are  going  to 
give  us  a  separate  circuit  judge  in  place  of  our  own  judge,  you  put  upon  the  Common- 
wealth and  upon  the  people  of  the  adjoining  counties  a  burden  which,  whether  just  or 
unjust,  the  people  of  my  city  are  willing  and  anxious  to  bear,  because  it  is  practically  no 
burden  at  all  to  them.  There  are  about  8,000  people  in  our  town.  The  salary  of  the 
judge  is  11,000;  the  fees  of  the  clerk  and  the  Commonwealth's  attorney  and  the  sheriff 
and  all  the  costs  of  the  hustings  court  there  amount  to  ?1,600,  all  told.    And  what  is  the 


1464 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


terrible  burden  with  whicti  the  distinguished  gentleman  says  v/e  are  weighing  down 
these  people  to  financial  destruction?  Why,  it  is  twen'ty  cents  a  year  apiece.  Is  it  not 
absurd,  gentlemen,  to  talk  about  people  being  taxed  to  death,  tax-ridden  and  burdened, 
for  such  a  purpose,  when  8,000  people  have  to  pay  $1,600  a  year  for  it?  And  if  these 
people  are  thrown  into  the  circuit,  they  will  not  save  all  of  that  $1,600,  but  will  have 
additional  costs  to  pay.  They  will  have  to  pay  their  share  of  the  salary  of  the  circuit 
judge;  and  to  do  the  business  of  the  city  through  a  circuit  court,  if  it  has  concurrent 
jurisdiction  in  the  county,  would  be  much  more  expensive  than  to  do  it  through  a  sepa- 
rate city  court,  "^ou  summon  witnesses  and  jurors  from  all  over  the  county  to  come 
there  and  stay  for  days  at  a  time,  drawing  mileage  and  per  diem,  whereas  in  a  small 
community,  where  every  one  lives  together,  the  juror  or  the  witness,  is  not  brought  into 
court  until  a  few  moments  before  he  is  needed.  There  is,  therefore,  never  any  per  diem 
except  on  the  day  he  testifies  and  there  is  never  any  mileage,  the  result  being  a  large 
and  material  saving. 

If  you  undertake  to  go  into  this  matter  again,  you  upset  the  entire  judicial  system 
that  has  been  provided  by  this  committee;  you  throw  the  whole  thing  into  chaos.  The 
result  will  be  that  you  will  either  have  to  increase  the  number  of  circuits  and  the  cost 
of  the  judicial  system  of  this  Commonwealth,  or  else  you  will  have  to  deprive  us  of  a 
separate  court  in  Staunton,  to  which  I  think  we  are  entitled.  I  trust,  therefore,  that  you 
will  let  the  report  stand  as  it  is.  It  is  a  matter  which  has  been  carefully  gone  over  by 
the  committee  again  and  again.  I  do  not  say  the  committee  is  infallible;  but  I  do  say 
that  this  is  a  matter  to  v/hich  consideration  is  due  and  should  be  given. 

There  were  representatives  from  all  of  these  small  cities,  some  on  the  committee, 
and  some  who  appeared  before  it.  Everything  that  has  been  discussed  here  was  care- 
fully gone  over  and  considered;  and  it  was  the  unanimous  opinion  of  the  committee  that 
this  was  the  best  arrangement  that  could  be  m>ade. 

One  word  more,  Mr.  Chairman,  in  regard  to  this  circuit,  and  I  am  through. 

My  learned  colleague  differs  with  me  as  to  the  advisability  of  that  circuit.  It  is 
made  up  of  the  counties  of  Rockbridge,  Rockingham  and  Augusta — three  counties  that 
are  large  and  populous,  I  concede,  but  three  counties  which  are  immediately  contiguous, 
which  are  composed  of  a  homogeneous  population,  who  interchange  their  business  con- 
stantly, and  who  doubtless  are  more  closely  in  touch  with  each  other  than  the  people  of 
any  other  three  counties  in  this  State.  Running  through  the  length  of  all  three  of  these 
counties  is  a  railroad,  on  which,  in  from  an  hour  and  a  half  to  two  hours,  you  can  go 
from  one  end  of  the  circuit  to  the  other.  There  is  a  stone  pike  that  connects  Rocking- 
ham and  Augusta.  Inere  are  two  or  three  telephone  lines.  There  is  not  a  place  in  the 
circuit  where  a  lawyer  cannot  sit  in  his  office  and  talk  over  the  telephone  to  the  judge 
in  any  one  of  those  courthouses.  These  counties  have  long  been  in  the  same  circuit.  I 
do  not  think  the  amount  of  business  is  more  than  one  judge  can  attend  to,  by  a  large 
margin.  If  you  will  look  at  the  reports,  you  will  find  that  the  business  last  year  took 
the  judge  139  days  out  of  365.  In  other  words,  the  judge  was  engaged  a  little  over  four 
months  in  doing  that  work. 

Those  three  counties,  while  they  are  populous  and  very  wealthy,  are  not  turbulent 
counties,  but  are  populated  by  the  most  conservative,  the  most  law-abiding  and  the  most 
peaceful  citizens  of  any  counties  of  the  same  size  in  the  State  of  Virginia.  The  criminal 
business  there  is  very  small  as  compared  with  the  criminal  business  in  other  counties, 
especially  in  the  district  just  west  of  us,  composed  of  the  counties  of  Bath  and  Alleghany 
and  Highland  and  Botetourt.  We  all  know  that  the  civil  business  of  the  courts  is  con- 
stantly falling  off  and  getting  less  and  less,  instead  of  increasing.  That  condition  is  not 
peculiar  to  Virginia.  It  is  so  all  over  the  United  States.  Go  where  you  may,  talk  with 
whom  you  wish,  you  will  find  the  uniform  verdict  of  all  the  lawyers  and  all  the  people 
connected  with  litigation  throughout  the  United  States  to  be  that  active  litigation  in  the 
courts  is  becoming  less  and  less  every  year.  Exactly  why  this  should  be  true  is  some- 
thing for  which  some  have  some  reasons  and  some  have  others.  But  the  fact  remams 
that  in  our  circuit,  the  amount  of  litigation  is  less  than  one-half  what  is  was  twelve  oi 
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fifteen  years  ago,  alttiougli  the  general  prosperity  of  the  county  has  materially  in- 
creased. 

I  think,  therefore,  gentlemen,  that  there  can  be  no  doubt  about  the  fact  that  the 
circuit  judge  who  now  does  all  the  civil  business  of  that  district  in  a  little  over  four 
months,  can  add  to  his  duties  the  business  of  the  county  courts,  and  d'o  it  all  in  twelve 
months — which  he  is  willing  to  do,  especially  in  view  of  the  increased  salary  that  is 
given  to  him.  And  that,  gentlemen,  is  not  a  mere  opinion  of  my  o^m.  I  do  not  come 
here  and  ask  you  to  perform  the  invidious  ofiice  of  deciding  between  the  weight  that  you 
should  give  to  a  mere  matter  of  opinion  that  my  distinguished  colleague  has  and  one 
that  I  have;  but  I  back  up  my  opinion  with  the  opinion  of  others.  I  tell  you  that  the 
judge  of  that  court  has  communicated  to  this  Judiciary  Committee  a  statement  of  his 
opinion  that  there  is  no  question  that  the  business  of  that  circuit  can  be  attended  to  by 
one  man;  that  there  is  no  doubt  in  the  world  that  he  can  attend  to  it;  and  that  if  he  can- 
not attend  to  it,  it  is  his  fault  and  not  the  fault  of  the  circuit. 

But,  gentlemen,  the  citizens  whose  business  is  connected  w^ith  the  courts,  who  are 
more  vitally  interested  in  them  than  any  other  class  of  citizens,  who  earn  their  living 
through  them,  who  are  better  posted  as  to  their  needs,  and  who  would  be  more  affected 
than  ten  times  the  same  number  of  men  in  any  other  branch  of  life,  are  the  lawyers  who 
practice  at  the  bars  of  the  courts  in  that  circuit;  and  again  I  bring  to  you  here,  in  further 
support  of  my  position,  a  paper  which  I  will  read  to  you,  if  you  will  bear  with  me. 

[Mr.  Braxton  here  read  in  support  of  his  position  a  petition  signed  by  (28)  lawyers 
of  the  Staunton  Bar.] 

I  have  a  similar  petition  from  the  Rockbridge  Bar,  Mr.  Chairman,  signed  (as  I  am 
told  by  the  gentleman  who  sent  it  to  me)  by  every  member  of  that  bar  except  one.  I 
have  a  similar  petition  from  the  Rockbridge  bar,  signed  (as  I  am  told  by  the  gentleman 
who  sent  it  to  me)  by  one-half  of  the  bar — Edward  S.  Conrad,  Winfield  Liggett,  0.  B. 
Coller,  Edward  C.  Martz,  D.  O.  Dechert,  John  E.  Raller,  C.  M.  Keezel,  H.  W.  Bertram, 
Pendleton  Bryan,  Ernest  B.  Crawford,  and  C.  R.  Winfield. 

Mr.  Chairman  and  gentlemen  of  the  Committee,  I  say  to  you  that  on  the  question  of 
difference  of  opinion  as  to  whether  this  circuit  is  satisfactory  or  not,  the  only  objection 
in  the  world  alleged  to  it  is  that  it  contains  too  much  work  for  one  judge  to  do.  Not 
only  do  I  present  to  you  these  reasons,  which  intrinsically  and  in  themselves  should  con- 
vince you  that  it  is  not  too  great,  but  I  back  up  that  presentation  with  the  statement  of 
the  judge  who  has  the  work  to  do,  and  with  the  almost  unanimous  statement  of  the  bar 
of  that  circuit  that  it  is  not  too  much  for  them  to  do.  When  you  add  to  that  fact  the 
provision  in  the  report  that  if  any  of  these  circuits  should,  upon  actual  experience,  prove 
to  be  unsatisfactory,  the  Legislature  may  change  them,  either  by  rearranging  the  cir- 
cuits or  by  increasing  them,  you  see  that  if  it  should  be  true  that  all  of  these  gentlemen 
who  are  in  a  position  to  know  are  mistaken  and  that  my  distinguished  colleague  alone  is 
correct,  the  Legislature  will,  without  hesitation,  make  the  necessary  change.  If  you 
undertake  to  make  the  change  now,  you  will  be  flying  in  the  teeth  of  the  opinion  of  a 
disinterested,  conscientious  and  able  committee,  which  has  carefully  considered  it;  and 
you  will  make  "confusion  v/orse  confounded." 

It  is  true,  Mr.  Chairman,  that  there  is  probably  more  business  in  that  circuit  than 
in  any  other  circuit  of  the  State,  but  it  is  also  true  that  its  facilities  for  attending  to  that 
business  are  infinitely  greater  than  those  of  any  other  circuit  in  the  State,  and  that  the 
judge  can  get  from  his  home  to  any  courthouse  in  the  circuit  within  an  hour  and  a  half 
or  two  hours.  In  these  other  circuits,  where  the  business  was  very  small,  the  committee 
was  governed  by  the  consideration  that  in  order  to  enable  the  necessary  number  of  courts 
to  be  held,  you  must  give  the  judge  the  chance,  the  time,  and  the  opportunity,  to  perform 
the  physical  feat  of  getting  from  one  place  to  another.  Frequently  it  would  take  a  judge 
a  day,  or  possibly  two  days,  to  get  from  one  courthouse  to  the  other,  by  reason  of  the 
circuitous  routes  he  would  have  to  take.  Therefore,  those  were  considerations  which  we 
were  obliged  to  weigh,  and  not  merely  the  amount  of  work  to  be  done. 

I  say,  therefore,  that  while  no  man  can  say  that  this  report  is  infallible,  while  no 
man  can  say  that  there  cannot  be  any  improvement,  yet  so  far  as  any  light  or  informa- 
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tion  goes  that  has  been  before  this  committee  or  that  was  before  the  Judiciary  Committee, 
the  arrangement,  both  as  to  the  city  courts  and  as  to  this  particular  circuit,  was  the  very 
best  that  could  be  made.  Should  that  light  prove  to  be  misleading  and  erroneous;  should 
subsequent  developments  show  that  there  has  been  any  error,  the  amplest  opportunity  is 
given  for  the  people  of  these  towns  to  correct  the  system  so  far  as  it  does  not  fit  them, 
and  for  the  Legislature  to  correct  the  system  so  far  as  it  should  turn  out  to  be  a  misfit 
in  regard  to  any  circuit  in  the  State. 

I  therefore  trust,  Mr.  Chairman,  that  it  may  be  the  pleasure  of  this  Committee  of 
the  "Whole  to  approve  the  report  of  the  Judiciary  Committee  in  the  respects  mentioned,, 
and  I  thank  you  very  kindly  for  your  patient  consideration. 

Mr.  Quarles:  I  crave  the  indulgence  of  this  Convention  only  for  a  few  moments, 
because  of  the  fact  that  this  matter  interests  me  and  deeply  concerns  the  people  whom 
I  represent  on  this  floor. 

My  colleague  produces  petitions.  I  want  to  explain  to  you  the  conditions  under 
which  those  petitions  were  gotten  up.  When  the  Judiciary  Committee  first  acted  on  this 
matter  the  impression  went  abroad  that  the  city  courts  would  be  abolished  and  that  the' 
second-class  cities  would  have  no  courts  at  all.  A  committee  came  from  Bristol,  before" 
the  Judiciary  Committee,  I  am  informed,  thinking  the  city  would  be  deprived  of  its 
court,  to  protest  against  it.  I  understand  they  were  told  that  there  was  no  purpose  to 
deprive  them  of  their  court;  that  they  would  be  given  a  circuit  court  in  place  of  their 
city  court  and  that  they  went  back  home  satisfied. 

Now,  sir,  I  went  home  after  the  first  action  of  the  Judiciary  Committee  and  on  the 
street  a  number  of  gentlemen  came  to  me  and  said:  "I  understand  we  are  to  have  no 
court  for  Staunton,"  and  seemed  to  be  much  aroused  about  it.  I  explained  to  each  one 
that  we  would  have  a  circuit  court  in  the  place  of  the  city  court,  which  would  sit  in  our 
city  courthouse  for  the  city;  and  in  every  case  he  expressed  himself  as  satisfied. 

The  clerk  of  the  court  heard  that  he  was  to  lose  his  job;  the  city  sergeant  was  inter- 
ested, and  the  judge  may  have  been  interested.  Under  these  conditions,  the  petitions 
were  secured.  I  said  in  my  opening  remarks,  that  it  is  not  safe  for  a  committee  to  act 
upon  the  representations  or  petitions  of  individuals  who  are  specially  interested  in  the 
retention  of  the  court  or  upon  petitions  gotten  up  by  interested  parties. 

That  explains  how  the  petitions  were  secured.  I  talked  with  the  distinguished 
President  of  the  State  Bar  Association  about  this  matter  in  Staunton.  He  said  that  in 
his  opinion  we  did  not  need  a  city  court  for  Staunton,  if  we  were  given  a  circuit  court  in 
place  of  the  city  court,  and  such  will  be  the  opinion  of  everybody  who  understands  that 
the  circuit  judge  is  to  hold  not  only  for  Augusta,  but  also  for  Staunton,  the  two  courts 
being  separate.  I  can  see  why  there  may  be  objection  to  the  abolition  of  the  city  courts 
if  no  court  is  given  in  its  stead,  but  when  another  court  is  given,  just  as  good  as  the 
city  court  I  cannot  see  any  ground  for  objection. 

The  petitions  coming  from  interested  parties  or  gotten  up  by  them  are  what  have 
misled  the  Judiciary  Committee.  When  you  go  and  consult  a  judge  who  is  interested  in 
securing  the  circuit  to  suit  himself,  and  he  gives  his  opinion,  honestly,  but  biased,  how 
much  is  that  opinion  worth  to  the  committee?  How  much  is  a  petition  of  lawyers  worth 
to  the  committee,  gotten  up  in  the  interest  of  a  judge,  though  not  gotten  up  by  him  or 
with  his  knowledge? 

Gentlemen  of  the  Convention,  there  is  nothing  more  embarrassing  than  for  a  peti- 
tion to  be  presented  to  you  for  signature,  when  the  petition  is  in  the  interest  of  the 
judge  before  whom  you  practice.  I  say  that  the  most  of  the  signatures  secured  to  a  peti- 
tion in  that  way  are  not  worth  a  continental.  Nor  is  it  treating  the  lawyer  fairly  to  put 
him  in  such  a  position. 

Mr.  W.  A.  Anderson:  I  should  like  to  ask  my  friend  if  he  intends  to  intimate  that 
Judge  Letcher,  the  judge  of  that  circuit,  in  any  way,  directly  or  indirectly,  inspired  any 
communication  which  has  come  to  this  Convention  upon  this  subject? 

Mr.  Quarles:  I  have  not  said  so,  nor  do  I  believe  so.  But  I  do  say  that  there  are 
always  friends  of  the  judge  who  act  without  his  knowledge  and  consent,  and  that  the 
lawyer  to  whom  such  a  petition  is  presented  does  not  often  refuse  to  sign.    I  do  not  say 
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that  any  judge  in  this  Commonwealth  inspired  any  of  the  petitions  presented  to  the- 
Committee. 

If  you  want  to  consider  petitions,  gentlemen,  they  should  come  from  the  people^ 
They  should  not  come  from  lawyers,  only.  The  courts  and  circuits  are  to  he  established 
by  us  for  the  transaction  of  the  business  of  the  people,  and  if  it  is  necessary  to  consult 
them  in  respect  thereto,  it  should  be  done  in  a  way  to  certainly  ascertain  their  vieAvs. 

The  gentleman  (Mr.  Braxton)  speaks  of  the  court  of  Staunton  having  been  there  so 
long  that  it  would  be  a  terrible  blow  to  Staunton,  to  deprive  her  of  her  city  court,  al- 
though according  to  my  plan  she  is  to  be  given  a  good  circuit  court  and  a  twenty-five 
hundred  dollar  judge  in  the  place  of  a  twelve  hundred  dollar  judge.  At  the  same  time 
he  approves  and  endorses  the  abolition  of  the  county  court  of  Augusta  which  has  been 
in  existence  for  more  than  a  century  and  which  is  a  much  older  court  than  the  city  court 
of  Staunton.  If  the  people  of  Augusta  are  devoted  to  any  institution  in  the  world,  it  is  to 
the  county  court  system;  and  yet  if  the  business  does  not  justify  its  retention,  they  will^ 
in  my  judgment,  approve  its  abolition. 

]\Ir.  Braxton:  Are  you  opposed  to  the  abolition  of  the  county,  court  of  Augusta 
county? 

Mr.  Quarles:  No,  sir.  I  have  said  time  and  again  that  I  am  in  favor  of  the  proposed 
system  properly  applied;  but  I  said  the  people  were  attached  to  the  county  court.  I  said 
that  it  is  old  and  they  love  it  because  it  is  old;  but  it  is  necessary  to  abolish  it,  and  so  it 
is  necessary  to  abolish  the  city  court  and  put  In  its  stead  the  circuit  court.  Why,  it  is 
a  well  known  fact  that,  for  years  and  years,  nearly  every  important  civil  suit  originating- 
in  Staunton  was  brought  in  the  Circuit  Court  of  Augusta  county.  There  was  compara- 
tively very  little  business  in  the  city  court  until  in  recent  years,  excepting  the  criminal 
business.  And  I  wish  to  remark,  further,  that  the  Circuit  Court  for  Augusta  should  have 
concurrent  jurisdiction  with  the  city  court  over  the  city  of  Staunton  for  the  convenience 
of  the  people  of  Staunton  so  that  they  may  have  the  advantage  of  two  courts,  as  at 
present. 

There  are  several  reasons  for  this;  one  is,  that  often  suits  are  brought  against  the 
city  in  which  it  is  well  to  have  a  jury  from  outside  of  the  city. 

Mr.  Braxton:  Does  not  the  Circuit  Court  of  Augusta  county  continue  to  have  con- 
current civil  jurisdiction  in  the  city  of  Staunton? 

Mr.  Quarles:    I  do  not  think  so. 

Mr.  Braxton':    Wherein  does  it  differ  in  that  respect  from  the  old  plan? 
Mr.  Quarles:    I  say,  I  do  not  think  it  has  jurisdiction. 
Mr.  Braxton:    That  is  my  understanding. 

Mr.  Quarles:  I  do  not  understand  the  ordinance  that  way  from  reading  it.  The  cir- 
cuit court  of  Augusta  will  have  nothing  whatever  to  do  with  Staunton. 

Staunton  is  cut  off  entirely  from  the  circuit  in  which  Augusta  county  is  located,  and 
I  do  not  perceive  how  the  Circut  Court  of  Augusta  can  have  any  jurisdiction  over  Staun- 
ton, unless  it  is  provided  for  in  the  ordinance,  and  there  is  no  such  provision. 

I  wish  further  to  say  that  there  are  other  reasons  why  a  man  living  in  Staunton 
should  have  the  right  to  sue  in  the  circuit  court.  In  Staunton  we  are  all  generally 
acquainted  and  we  know  much  of  the  affairs  of  each  other.  We  have  our  friends  and 
our  enemies,  as  is  the  case  in  every  community,  and  under  the  circumstances,  it  is  often 
difficult  to  secure  an  impartial  jury  to  try  civil  causes.  To  illustrate:  A  merchant  who 
has  done  business  in  Staunton  for  a  number  of  years  has  likely  been  compelled  to, refuse 
credit  to  many  persons  and  has  been  forced  to  press  others  for  the  payment  of  his  claims 
and  for  these  reasons  such  persons  are  unfriendly  to  him.  It  would  be  very  risky  for 
such  a  man  to  have  his  suit  tried  before  a  Staunton  jury,  lest  some  of  those  prejudiced 
against  him  might  be  on  the  jury.  It  is  evident  it  would  be  very  advantageous  to  the 
people  for  the  Circuit  Court  of  Augusta  to  have  concurrent  jurisdiction  with  the  court  of 
Staunton.    This  report  does  not  give  this,  in  my  opinion. 

Gentlemen,  there  is  a  difference  of  opinion  between  my  colleague  and  myself,  particu- 
larly, on  the  question  of  the  abolition  of  the  city  court.  All  I  ask,  on  this  subject,  is, 
that  the  people  of  Staunton  may  decide  the  question,  instead  of  your  deciding  it  upon 
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petitions  gotten  up  by  interested  parties  and  signed  by  parties  not  understanding  the 
situation.  Such  an  election  to  determine  this  question  would  settle  the  matter  and  settle 
it  fairly  and  satisfactorily.  Let  this  be  granted,  and  do  not,  in  any  event,  put  between 
the  people  and  the  abolition  of  the  city  court,  two  elections.  This  would  be  unrea- 
sonable and  unjust;  but  provide  that  the  city  court,  as  now  constituted,  shall  be  abol- 
ished and  that  it  may  be  re-established  by  an  election, — one  election, — if  the  people 
shall  so  desire. 

Mr.  Keezell:  Mr.  Chairman,  I  desire  as  the  representative  upon  this  floor  of  the 
county  of  Rockingham  to  present  the  views  of  a  majority  of  its  bar  with  reference  to 
the  proposition  embodied  in  the  report  of  the  Committee  on  the  Judiciary."  I  also  desire 
to  give  some  figures  and  facts  which  in  my  judgment  sustain  the  contention  of  the  mem- 
bers of  the  Rockingham  bar  who  have  signed,  in  the  form  of  a  protest,  what  they  have 
asked  me  to  present  to  this  Convention.  I  will  read  in  the  first  place  what  is  said  by  the 
gentlemen  signing  this  paper: 

To  the  Virginia  Constitutional  Convention: 

The  undersigned  members  of  the  Rockingham  Bar  earnestly  protest  against  the  pro- 
posed judicial  circuit  to  be  composed  of  the  counties  of  Rockingham,  Augusta  and  Rock- 
bridge. The  reason  of  our  protest  is  that  the  business  of  these  three  (3)  counties  is 
more  than  one  judge  can  perform,  giving  due  consideration  to  causes  and  allowing  rea- 
sonable time  to  counsel  for  argument  and  for  the  work  that  must  always  be  done  during 
term  time.  One  of  the  resolutions  adopted  at  the  Democratic  Convention  in  Rocking- 
ham held  to  nominate  candidates  for  the  Constitutional  Convention  declared  in  favor 
of  such  reforms  and  changes  in  the  court  system  as  would  expedite  the  trial  of  causes 
and  reduce  the  expense  of  court  proceedings  to  parties  in  interest.  We  desire  most  earn- 
estly to  see  these  results  accomplished,  but  we  do  not  believe  they  can  be  accomplished 
to  any  considerable  extent  if  the  three  (3)  counties  named  are  put  in  one  circuit,  even 
though  six  (6)  terms  a  year  are  given  to  each  county.  We  want  the  six  (6)  terms  a 
year,  and  heartily  approve  of  that  feature  of  the  proposed  ordinance,  but  this  provision 
will  not  increase  the  length  of  a  year  or  the  working  capacity  of  judge  or  counsel,  and 
it  would  require  about  eighteen  (18)  months  in  the  year  to  give  each  county  in  the  pro- 
posed circuit  six  (6)  terms  and  have  the  court  sit  long  enough  to  dispose  of  the  busi- 
ness. The  people  of  this  county  and  the  members  of  this  bar  have  long  suffered  great 
inconvenience  and  hardship,  and  labored  under  great  disadvantages,  by  reason  of  the 
fact  that  the  business  of  the  circuit  was  too  heavy  and  the  time  limit  of  our  terms  too 
short  to  admit  of  its  proper  transaction.  Long  delay,  heavy  expense  to  parties  and  much 
vexation  and  unremunerated  labor  to  counsel  have  been  the  consequence  of  these  condi- 
tions. The  business  of  the  proposed  circuit  will,  we  believe,  with  the  county  court  juris- 
diction, added  to  the  present  jurisdiction  of  the  circuit  court,  be  quite  as  heavy  as  is  the 
business  of  the  present  circuit. 

We  appeal  to  the  Convention  to  do  justice  to  us  in  this  matter,  and  to  give  us  a  cir- 
cuit that  will  not  overwork  the  judge  and  that  will  allow  time  to  dispose  of  the  business 
of  the  court.  Statistics  showing  the  business  of  the  present  circuit  and  of  the  proposed 
circuit  are  before  the  Convention,  and- we  refer  to  them  for  comparison  with  the  other 
circuits  of  the  State,  both  as  existing  and  as  proposed  in  the  rearrangement. 

For  a  circuit  to  embrace  Rockingham,  we  suggest  the  following  combinations,  any 
of  which  would  be  satisfactory: 

First — Rockingham  and  Shenandoah. 

Second — Rockingham,  Shenandoah,  and  Frederick.  ■  - 

Third — Rockingham  and  Augusta. 

Fourth — Rockingham,  Shenandoah,  and  Page. 

Fifth — Rockingham  and  Highland,  or  Rockingham,  Highland,  and  Bath. 
Respectfully  submitted, 

GEO.  N.  CONRAD, 

I.  N.  LIGGETT, 

J.  S.  HARNSBERGER, 

CHAS.  A.  HAMNER, 

GEO.  G.  GRATTAN, 

GEO.  G.  GRATTAN,  Jr., 

JOHN  T.  HARRIS, 

GEO.  E.  SIPE, 

T.  N.  HAAS, 

J.  B.  STEPHENSON. 
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Geo.  G.  Herring  and  Clias.  Griffin  Herring  sign  witli  tliis  reservation: 
We  endorse  tlie  wiiliin  provided  the  county  court  is  abolislied.    But  are  in  favor  of 
retaining  tlie  county  court. 

^Ir.  Withers:    Those  gentlemen  constitute  about  half  of  your  bar? 
Mr.  Keezeli:    I  think  something  over  half. 

Mr.  Withers:  And  every  suggestion  v-hich  they  make  for  a  change  in  the  circuit 
cuts  off  Rockingham  from  Rockbridge. 

Mr.  Braxton:  May  I  ask  the  gentleman  how  many  signatures  there  are  to  the 
paper  he  has  read? 

Mr.  Keezeli:    I  did  not  count  them,  but  I  think  there  are  fourteen. 

Mr,  Braxton:  There  are  eleven  on  the  paper  from  Rockingham  vhich  I  have  pre- 
sented. 

Mr.  Keezeli:  ]\Ir.  Chairman,  the  inference  of  the  delegate  from  Danville  whether 
he  means  it  or  not,  is  that  it  is  the  intention  to  get  rid  of  the  judge  of  that  circuit.  I 
desire  to  say  that  so  far  as  private  letters  vliich  I  have  upon  my  desk  from  members  of 
the  bar  are  concerned,  they  disclaim  with  one  accord  any  such  intention,  and  say  that 
to  them  Judge  Letcher  is  as  acceptable  as  any  judge  in  the  Commonwealth,  but  they 
realize  that  they  cannot  remain  in  his  circuit  except  by  having  Augusta,  Rockingham 
and  Rockbridge  together,  because  the  ^reat  county  of  Augusta  intervenes  between  the 
county  of  Rockingham  and  the  county  of  Rockbridge  where  Judge  Letcher  resides,  and 
they  do  not  think  a  circuit  would  be  created  which  would  cut  Augtista  out  of  its  center. 

]\Ir.  Withers:  I  merely  wish  to  say,  with  the  permission  of  my  friend  from  Rock- 
ingham, that  I  drew  no  inference  whatsoever  and  impugned  no  motives.  I  simply  want 
the  Committee  to  observe  the  fact. 

Mr.  Keezeli:  The  inference  I  drew  was  that  we  would  jump  over  a  county  in  going 
from  Rockingham  to  Frederick.  I  merely  want  to  say  to  the  gentleman  that  there  is  no 
such  object  in  the  proposition  of  the  bar.  Rockingham,  Shenandoah,  and  Frederick  are 
situated  just  exactly  as  Rockingham,  Augusta  and  Rockbridge  are  situated.  They  are 
contiguous  counties,  and  there  is  no  proposition  in  the  protest  to  jump  over  one  county 
and  go  to  the  other:  and  that  is  the  reason  why  I  drev-  the  inference  I  did. 

I  wish  to  say,  'Mr.  Chairman,  in  presenting  this  protest,  on  behalf  of  the  gentlemen 
who  have  signed  it,  that  they  have  not  signed  it  with  any  desire  to  get  rid  of  Judge 
Letcher,  if  Judge  Letcher  lived  in  such  a  location  that  he  could  be  their  judge  in  a 
circuit  of  the  proper  size  and  was  not  in  their  judgment  so  situated  as  to  render  the 
work  of  the  circuit  impossible  of  proper  execution,  they  would  gladly  wish  to  retain 
him. 

Mr.  Braxton:  I  vras  going  to  ask  the  gentleman,  on  the  point  whether  the  work 
was  attended  to  or  not,  if  he  recalled  an  instance  where  the  judge  ever  failed  to  attend 
to  and  to  decide  and  dispose  of  all  cases  put  in  his  hands  at  any  of  those  courts;  whether 
he  ever  left  court  without  attending  to  all  the  business  that  was  submitted. 

Mr.  Keezeli:  I  am  not  a  lav\-yer,  as  all  the  members  of  this  body  knovN',  and  I  have 
very  little  to  do  personallj^  with  court  business,  for  which  I  am  profoundh*  thankful.  1 
have  had  little  business  with  lawyers,  and  to  that  extent  I  have  no  doubt  I  am  better 
on  in  this  world"s  goods.  (Laughter.)  Personally  I  am  not  familiar  with  the  practices, 
of  the  court,  and  I  can  only  say  what  the  lawj'ers  tell  me  with  reference  to  the  matter,, 
and  I  have  used  their  language  in  presenting  the  subject. 

Mr.  Chairman,  I  wish  to  give  you  some  figures.  I  think  the  delegate  from  Augusta, 
in  his  remarks  gave  you  figures  with  reference  to  the  composition  of  these  circuits.  I 
did  not  intend  to  present  these  figures,  but  as  the  whole  matter  has  been  opened  up  and. 
the  question  of  the  circuit  composed  of  Rockbridge,  Rockingham  and  Augusta  and  th& 
proposed  change  has  been  bought  us  and  discussed  pro  and  con  by  the  delegates  from. 
Augusta,  I  wish  to  give  you  the  figures  vrhich  I  have  here  with  reference  to  the  business. 
I  have  taken  for  two  years  the  figures  of  the  business  in  the  two  contiguous  circuits,  one 
composed  of  Rockbridge,  Rockingham  and  Augusta,  and  the  other  of  Alleghany,  Bath,. 
Highland,  Craig  and  Botetourt,  and  have  compared  them. 

I  find  that  this  condition  of  affairs  existed  in  1S99.    In  what  is  the  eighteenth  cir- 
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cuit,  what  1  will  call  the  Rockbridge  circuit,  there  were  commenced  246  cases  at  com- 
mon law  against  80  in  the  circuit  which  I  will  call  the  Highland  circuit  for  the  present, 
the  nineteenth,  I  believe  it  is,  in  the  report.  There  were  pending  135  cases  as  against 
55;  212  cases  decided  as  against  83;  in  chancery,  292  cases  commenced  as  against  101; 
there  pending  1,556  as  against  648.  There  were  350  cases  decided  as  against  120.  The 
days  that  the  judge  was  occupied  in  court  numbered  155  as  against  42,  and  as  to  felony 
cases  there  were  thirty-seven  as  against  forty-seven  and  misdemeanors  19  as  against  65. 
That  was  the  record  in  1899. 

Mr.  George  K.  Anderson:  We  have  no  criminal  record  from  Rockingham.. 
Mr.  Keezell:  Yes,  sir,  I  have.  I  have  here  the  criminal  business  for  1900. 
In  the  eighteenth  judicial  circuit  I  did  not  have  the  official  record  tor  1899  as  to  the 
■crimjinal  business,  and  I  have  used  the  same  figures  in  both  years.  In  1900  there  were 
commenced  in  the  eighteenth  circuit  223  law  cases  as  against  129;  pending,  131  as  against 
69;  decided,  217  as  against  133;  in  chancery,  244  commenced  as  against  112;  pending, 
1,506  as  against  603;  decided,  329  against  141;  days  occupied,  139  as  against  45. 

I  prepared  this  statement  with  reference  to  a  change  which  is  not  suggested  at  all 
in  the  protest  I  have  read  in  the  presence  of  the  committee,  but  in  connection  with  a 
proposed  change  which  I  submitted  to  the  Committee  on  the  Judiciary.  That  plan  did 
not  in  any  way,  shape  or  form  undertake  to  interfere  with  any  other  circuits  as  arranged, 
except  these  tv/o  circuits,  and  that  was  to  detach  the  county  of  Rockbridge  from  the 
eighteenth  circuit  and  replace  it  with  the  county  of  Highland,  interchanging  these  coun- 
ties. I  undertook  by  that  process  to  balance  up  the  work  of  the  two  circuits,  and  I  will 
read  what  would  have  been  the  result  in  1900  of  that  balancing  up.  There  would  have 
been  commenced  189  cases  at  common  law  as  against  163  in  the  nineteenth  circuit;  111 
pending  as  against  89;  189  decided  as  against  161;  in  chancery,  there  would  have  been 
216  cases  commenced  as  against  140;  been  pending  1,249  as  against  860;  decided  272  as 
against  198;  days  of  court,  104  against  79,  and  the  felony  business  would  have  been  35 
felonies  as  against  45,  and  misdemeanor  cases  13  as  against  59. 

Mr.  George  K.  Anderson:  I  should  like  to  ask  my  friend  with  the  permission  of  the 
Chair,  whether  he  has  a  report  of  the  criminal  business  from  Bath  county? 

Mr.  Keezell:  No,  sir;  I  should  have  stated  that  the  criminal  business  of  Bath 
county  is  not  included. 

I  have  heard  a  great  deal  of  discussion  along  other  lines,  and  I  have  been  told  that 
a  great  many  other  things  besides  the  number  of  days  and  the  population  and  matters 
of  that  sort  have  to  be  considered  with  reference  to  the  establishment  of  the  courts.  I 
desire  to  compare  the  circuit  so  far  as  wealth  and  population  are  concerned.  I  do  not 
know  that  either  is  an  absolutely  fair  test  because  populations  differ  very  much. 

I  find  that  the  eighteenth  circuit  contained,  according  to  the  census  report,  75,278 
white  people  and  12,316  colored  people,  if  I  do  not  include  the  city  of  Buena  Vista  and 
the  city  of  Staunton,  a  total  of  87,696.  If  I  include  the  cities  of  Buena  Vista  and  Staun- 
ton, which  are  within  the  jurisdiction  of  the  eighteenth  circuit,  there  are  81,712  white 
people,  14,554  colored,  a  total  of  97,373.  In  the  nineteenth  circuit  or  the  Highland  cir- 
cuit, there  were  40,089  v/hite  people  and  9,535  colored  people,  a  total  population  of  49,026, 
just  about  one-half  the.  population  that  there  is  in  the  circuit  composed  of  Rockbridge, 
Rockingham  and  Augusta. 

Then  if  we  take  the  question  of  wealth,  and  I  am  told  that  it  makes  a  very  great 
deal  of  difference  in  the  law  business  of  a  community — I  find  that  this  condition  exists. 
The  counties  of  the  eighteenth  circuit,  if  we  exclude  Staunton  and  Buena  Vista,  have  an 
assessed  valuation  of  $26,810,046.  If  we  include  Staunton  and  the  city  of  Buena  Vista 
they  have  an  assessed  valuation  of  $30,609,568.  The  adjoining  district  has  an  assessed 
value  of  $10,933,642,  showing  that  the  eighteenth  circuit  as  composed  by  the  comjmittee, 
has  three  times  the  wealth  and  twice  the  population,  if  we  take  those  as  criterions  by 
which  to  judge  of  the  business  of  a  circuit.  If  we  take  the  business  of  the  court  we  have 
as  great  discrepancy.  We  have  forty-five  days  against  139  occupied.  One  circuit  al- 
most three  times  as  large  as  the  other. 

I  would  not  desire  to  undertake  to  uproot  the  whole  work  of  the  committee.    I  would 
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not  desire  to  liave  the  report  recommitted  simply  on  account  of  the  discrepancy  which 
exists  between  these  circuits,  because  I  recognize  the  fact  that  if  the  committee  saw  fit 
to  do  it,  they  could,  to  a  very  great  extent,  rectify  that  discrepancy  by  taking  one  county 
and  putting  it  in  another  circuit,  simply  transposing  counties,  and  it  would  largely  cor- 
rect it;  and  for  that  purpose  I  would  not  be  in  favor  of  undertaking  to  send  the  report 
back  to  the  committee. 

But  I  fail  to  understand,  and  I  have  heard  no  explanation  which  could  possibly  ex- 
plain, why  such  discriminations  are  made  in  the  circuits  of  Virginia.  I  cannot  under- 
stand why  a  judge  should  be  compelled  to  work  year  in  and  year  out,  and  then  have  to 
hurry  away  from  court  with  the  litigants  and  the  lawyers  dissatisfied  at  the  meager 
time  which  has  been  given  to  the  consideration  of  their  causes  in  one  section  whilst  in 
another  the  judge  is  practically  unoccupied.  I  find  that  in  the  thirteenth  judicial  circuit, 
according  to  the  last  report,  the  judge  sat  only  twenty-six  days  in  the  year;  that  tkere 
were  commenced  in  that  circuit  only  twenty-two  cases  at  common  law;  that  there  were 
commenced  only  fifty-nine  chancery  causes;  thirty-one  felonies  and  fourteen  misde- 
meanors tried.  It  is  true  there  are  five  counties  in  the  district,  King  George,  Stafford, 
Spotsylvania,  Caroline  and  Hanover,  but  not  much  more  territory  than  is  occupied  by 
the  county  of  Augusta  or  the  county  of  Rockingham;  and  yet,  according  to  the  report  of 
the  committee,  a  judge  is  to  preside  over  those  courts,  and  he  is  to  receive  for  twenty-six 
days'  services  the  same  remuneration  that  a  judge  in  the  Valley  of  Virginia  receives  for 
139  days'  work. 

I  desire  to  say,  Mr.  Chairman,  that  I  do  not  believe  that  is  just  or  right.  I  do  not 
believe  that  the  circuits  should  be  so  arranged  that  a  man  should  be  paid  one  hundred 
dollars  a  day  in  one  section  of  Virginia  and  in  another  section  less  than  $20  a  day  for  the 
same  work.  I  do  not  think  that  is  right;  I  do  not  believe  it  is  just;  nor  do  I  believe  the 
people  of  Virginia  are  going  to  endorse  any  such  arrangement  of  the  circuits  in  this 
Commonwealth. 

But  gentlemen  say  you  have  to  hold  bi-monthly  terms  and  if  we  put  more  counties 
together  it  is  impossible  for  the  judge  to  get  over  the  territory.  So  far  as  many  of 
these  counties  are  concerned  they  simply  correspond  to  magisterial  districts  in  other 
sections  of  Virginia,  and  it  is  not  any  trouble  to  put  eight  of  those  counties  together. 
If  they  have  no  business  what  do  they  want  with  a  court?  Do  you  mean  to  tell  me  that 
in  a  county  where  no  m.ore  causes  exist  than  is  shown  by  the  record  I  have  quoted  it  is 
necessary  to  give  more  than  a  week  of  time  to  any  one  of  those  counties?  You  can  put 
eight  counties  together  and  hold  bi-monthly  terms  and  spend  a  week  in  each  of  them. 

We  are  told  in  another  section  of  this  report  that  the  committee  declined  to  put 
in  a  provision  making  it  mandatory  to  hold  bi-monthly  terms,  because  there  were 
counties  in  the  Commonwealth  where  they  said  they  did  not  need  bi-monthly  terms  be- 
cause they  had  no  business  to  transact.  If  that  be  true,  why  should  we  not  make  such 
an  equitable  arrangement  of  these  circuits  as  will  not  overwork  and  overcrowd  certain 
sections  of  this  State  while  in  other  circuits  there  is  practically  nothing  whatever  for  the 
judge  to  do. 

Upon  that  ground  I  am  going  to  vote  for  the  proposition  of  the  gentleman  from 
Augusta  to  recommit  this  report  and  not  upon  the  ground  of  the  eighteenth  and  the  nine- 
teenth circuits,  because  I  think  that  could  be  fixed  in  Committee  of  the  Whole. 

I  am  not  in  this  fight  about  the  city  court  of  Staunton.  I  do  not  care  a  row  of  pina 
whether  they  have  or  have  not  a  city  court  in  Staunton,  i  am  not  in  that  fight.  But  1 
knov^'■  my  people  will  be  somewhat  affected  by  it  under  certain  conditions.  I  believe  there 
is  a  disagreement  between  the  gentleman  from  Augusta  (Mr.  Quarles)  and  the  gentle- 
man from  Staunton  (Mr.  Braxton)  with  reference  to  what  is  meant  by  the  report.  One 
says  that  they  have  still  the  use  of  the  Circuit  Court  in  the  city  of  Staunton,  and  the 
other  says  they  have  not.  I  learn  from  the  gentleman  from  Danville  that  his  under- 
standing of  this  report  is  that  if  they  keep  a  corporation  court  in  the  city  of  Staunton, 
then  they  do  not  become  any  part  of  the  judicial  circuit  so  far  as  the  use  of  the  Circuit 
Court  is  concerned.  I  do  not  know  v,'h  ether  I  am  correct  about  it  or  not,  but  that  is 
my  understanding.    I  may  be  wrong.    It  does  not  seem  to  be  the  understanding  of  the 
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gentleman  whom  I  suppose  I  may  call  the  junior  member  from  Augusta,  but  is  the 
understanding  of  the  senior  member.  If  his  contention  is  true  and  the  people  of  Staun- 
ton should  vote  to  abolish  their  corporation  court,  then  to  that  extent,  at  least,  would 
be  added  the  work  of  the  city  of  Staunton  to  this  circuit,  if  we  continue  it  as  the  com- 
mittee proposes. 

Mr.  Chairman,  I  must  confess  that  I  am  woefully  and  desperately  disappointed.  I 
sat  in  the  Senate  Chamber  and  heard  the  judicial  system  of  Virginia  discussed  day  in 
and  day  out.  I  was  told  that  we  had  the  most  expensive  judicial  system  known;  that 
our  sister  States  of  North  Carolina  and  Georgia  and  other  States  had  twenty-five  judges 
or  less,  and  they  did  all  the  work  at  so  much  less  cost  than  the  numerous  judges  in 
Virginia  do.  Then  if  we  "were  to  have  a  Convention  to  revise  the  Constitution,  we  could 
put  into  operation  a  court  system  which  should  reduce  the  cost  to  the  Commonwealth  of 
Virginia  certainly  one  half,  possibly  much  more  than  one  half. 

I  wish  now  to  disclaim  any  intention  of  reflecting  upon  the  commiittee,  either  col- 
lectively or  individually,  but  I  say  that  after  months  of  labor,  what  has  this  able  com- 
mittee brought  forth?  It  has  brought  forth  a  report  which  does  not  save  to  the  Com- 
monwealth of  Virginia  or  to  the  tax-payers  of  Virginia  a  dollar  in  the  administration  of 
justice. 

Oh,  I  know  gentlemen  say  that  we  save  $15,000.  Now,  is  not  that  a  fine  showing?  If 
that  is  not  much  fuss  and  few  feathers,  I  have  never  known  such  a  thing  as  that  to 
exist.  You  have  taken  away  from  the  people  of  Virginia  their  county  court  system, 
which,  so  far  as  my  section  of  Virginia  is  concerned,  they  were  satisfied  with,  and  in 
return  you  have  given  them  a  system  about  the  working  of  which  they  do  not  know.  I 
have  no  disposition  to  criticise  it.  I  am  perfectly  willing  to  give  it  a  chance,  provided 
you  are  going  to  so  arrange  it  that  the  people  may  have  an  opportunity  to  try  their 
causes  and  to  have  an  opportunity  such  as  they  have  not  heretofore  had  in  many  sections 
for  speedy  trials  and  for  a  proper  administration  of  justice. 

But  while  we  are  making  this  change,  I  want  to  save  something  to  the  taxpayers  of 
Virginia.  1  am  not  willing  to  make  it  unless  I  see  something  to  be  gained  from  that 
standpoint.  We  have  undertaken  in  the  Constitution  to  fix  the  minimum  salary  of  the 
judges  of  Virginia  at  $2,500,  and  what  is  the  argumient?  It  is  that  you  want  to  get 
good  men;  that  you  have  got  to  do  that  in  order  to  get  the  best  talent  in  Virginia;  and 
yet  I  believe  if  every  judge  in  Virginia  who  occupies  a  position  upon  the  bench  now 
were  dead,  instead  of  having  twenty-four  circuits,  you  would  not  have  had  over  twenty, 
and  that  you  would  have  had  such  a  distribution  of  the  circuits  as  would  have  been 
made  with  reference  to  judicial  business  and  not  with  reference  to  judges. 

I  for  one,  Mr.  Chairman,  have  no  reflection  to  make  upon  the  committee  because 
they  are  human,  and  I  know  how  that  kind  of  influence  drags  all  of  us,  and  how  hard  it 
is  to  get  rid  of  the  personal  equation.  I  know  how  hard  it  is  to  arrange  a  circuit  that  is 
going  to  get  rid  of  some  beloved  friend 'with  whom,  we  are  on  the  very  best  and  most 
intimate  terms,  before  whose  court  we  have  had  consideration,  and  whom  we  look  upon 
as  being  the  very  ideal  of  a  judge.  I  say  I  know  it  is  hard,  and  I  am  not  criticising  the 
committee,  but  the  result  of  it  is,  in  my  opinion,  that  if  we  could  have  wiped  out  the 
personal  equation  and  have  gone  to  work  and  divided  up  the  circuits  v/ithout  any  refer- 
ence whatever  to  it,  you  would  not  have  had  twenty-four  circuits,  but  would  have  had 
less;  and  you  would  not  have  had  them  arranged  as  they  are  now  arranged  in  the 
schedule  of  the  Committee  on  Judiciary.  As  I  said,  I  disclaim  any  reflection  upon  the 
committee  when  I  make  this  statement. 

Again,  I  know  that  so  far  as  the  personnel  of  the  court  is  concerned,  we  shall  have 
in  my  opinion  exactly  the  same  judge  in  practically  every  circuit  in  yirginia  who  occu- 
pies the  bench  now.  I  want  to  know  whether  the  men  are  going  to  be  any  better  when 
they  get  $2,500  than  they  are  when  they  are  getting  $1,600  and  $1,900;  whether  or  not 
the  mere  adding  to  the  salary  of  a  man  is  going  to  m^ake  him^  any  more  efficient  or  a 
better  judge. 

I  know  that  when  you  have  undertaken  to  make  this  distribution  of  the  circuits, 
you  have  been  embarrassed  in  your  work  by  the  personal  equation,  which  considered  the 
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question  of  retaining  tlie  men  t\-1io  are  now  upon  the  bencli,  and  so  arranging  it  that  it 
did  not  conflict  by  one  circuit  lapping  o^  er  into  the  other  so  that  two  judges  wotild 
necessarily  he  brought  into  conflict. 

Mr.  Chairman,  I  would  be  willing  to  take  all  the  recommendations  of  your  com- 
mittee if  in  doing  so  there  were  some  substantial  saving  to  the  taxpayers  of  Virginia.  I 
do  hope  that  yet,  before  we  launch  out  into  this  new  field,  before  we  wipe  out  the  time- 
honored  county  courts,  that  that  may  be  brought  about. 

I  scarcely  know  what  I  will  do,  so  far  as  I  am  personally  concerned,  when  yoti 
abolish  county  court  day.  I  do  not  believe  I  have  missed  a  county  court  day  in  the 
county  of  Rockingham,  when  I  was  able  to  walk  or  ride  or  be  out  of  my  bed,  unless  I 
was  away  on  public  business,  since  I  have  been  twenty-one  years  old,  and  I  believe  that 
my  father  before  me  as  rarely  missed  one.  Yet  I  say  I  am  willing  to  give  up  the  privi- 
lege of  going  to  court  and  meeting  with  three  thousand  or  four  thousand  of  the  sturdy 
yeomen  of  that  grand  county,  who  go  there  to  transact  their  business  and  to  meet  each 
other  and  to  interchange  views  of  all  kinds.  They  may  come  together  from  some  other 
cause.  They  can  meet  there  on  some  other  occasion.  If  you  can  show  that  you  are 
going  to  benefit  the  State,  that  you  are  going  to  save  money,  I  am  willing  to  do  away 
with  that;  but  I  am  not  willing  to  come  in  here  and  underake  to  fix  in  the  Constitution 
the  minimum  salary  of  the  Judges.  I  am  not  willing  to  come  in  here  and  fix  in  the  Con- 
stitution a  system  which  looks  to  me  as  though  it  had  been  so  devised  as  to  so  arrange 
it  that  there  shall  be  judges  enough  and  salary  enough  to  take  up  every  dollar  of  the 
expenses  that  are  now  paid  in  salaries  to  all  the  judges  combined.  I  am  not  willing  to 
do  that. 

Mr.  Chairman,  I  hope  yet,  if  we  are  to  launch  out  upon  this  sea  that  we  will  get  in 
fact  a  single  system  of  courts.  If  a  substantial  saving  could  have  been  made,  I  would 
have  liked  to  have  seen  the  single  system  of  courts  adopted.  I  would  have  liked  to  have 
seen  it  so  arranged  that  in  cities  like  Danville,  Petersburg,  and  cities  of  that  character, 
you  would  have  put  a  circuit  judge  and  allowed  him  to  do  the  work  of  the  city,  and  if 
there  was  not  enough  to  do  there,  to  have  him  go  out  into  the  surrounding  country  and 
do  the  work  in  a  county  or  two  counties,  as  the  case  might  be.  If  you  had  done  that  you 
would  have  very  much.  lessened  the  number  of  circuits  in  the  State.  But  that  has  not 
been  the  view  of  the  committee.  They  have  taken  away  the  county  court,  and  to  that 
extent  they  have  taken  away  from  the  people  of  the  country  the  access  to  their  courts, 
and  they  have  taken  away  from  the  county  a  court  which  the  people  of  the  county  paid 
for,  and  they  have  not  taken  away  the  city  court,  but  they  have  so  arranged  it  that  the 
people  of  the  Commonwealth  shall  pay  half  the  cost  of  that  city  court. 

Mr.  Summers:  I  understand  that  your  primary  objection  is  the  way  that  your  cir- 
cuit in  Rockingham  is  arranged. 

Mr.  Keezell:    No,  sir.    I  did  not  say  that  that  was  my  primary  objection. 

Mr.  Summers:  I  say  you  started  out  with  that  point.  You  gave  that  as  the  reason 
for  an  additional  interest  in  this  question.  A\^ould  you  have  confidence  in  the  Legis- 
lature to  redistrict  the  State? 

Mr.  Keezell:    I  would  be  willing  to  risk  the  Legislature. 

Mr.  Summers:  If  you  are  willing  to  risk  the  Legislature,  will  it  not  remove  the 
doubts  in  your  mind  to  provide  that  the  General  Assembly  may  re-arrange  the  said  cir- 
cuits (and  by  that  means  you  get  provision  made  for  Rockbridge,  Bath  or  any  other 
county),  authorizing  the  Legislature  to  increase  or  diminish  the  number  thereof,  when 
the  public  interest  shall  require?    Does  not  that  remove  your  objection  primarily? 

Mr.  Keezell:  I  have  been  in  the  Legislature  of  Virginia  when  there  was  a  re- 
arrangement of  circuits.  I  know  something  about  the  difficulties  of  rearranging  a  cir- 
cuit. The  question  is  to  decide  when  the  public  interest  demands  it  as  against  the  per- 
sonal equation.  In  the  Legislature  I  introduced  a  bill  when  the  judge  died,  and  that  is 
the  only  way  I  have  ever  known  in  Virginia  any  of  them  to  quit  business.  When  a  judge 
died,  1  introduced  a  bill  to  divide  his  circuit,  and  put  it  with  the  adjoining  circuits,  be- 
cause if  the  scheme  had  been  carried  out  and  the  division  had  been  made,  there  would 
have  been  little  more  business  in  either  one  of  the  circuits  added  to  than  there  was  in 
93 — Const'.  Debs. 
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the  county  of  Rockingham  alone.  Yet  though  the  public  interest  would  have  seemed  to 
demand  it,  the  personal  equation  was  so  strong  that  I  was  not  able  to  get  such  a  bill 
through  the  Legislature  of  Virginia.  That  is  the  reason  why  I  do  not  want  to  remand 
this  matter  now  to  the  Legislature. 

I  want  to  fix  it  in  this  Convention,  wliile  we  are  undertaking  to  district  the  State, 
that  we  shall  have  such  a  districting  as  will  upon  its  face  be  the  best  that  can  be  done. 

Mr.  Chairman,  I  am  one  of  those  who  do  not  believe  in  damning  the  Legislature 
nor  in  imputing  to  it  anything  that  is  not  right.  I  know  the  difficulties  of  a  member  of 
the  Legislature  probably  as  much  as  any  man  on  this  floor.  I  have  served  in  that  body 
a  good  deal.  I  know  how  difficult  it  is  to  turn  down  the  entreaties  of  one's  close  friends 
when  their  personal  interests  are  at  stake,  and  though  I  have  undertaken,  in  my  capacity 
as  a  public  servant,  to  shut  my  eyes  and  my  ears  against  those  entreaties  I  will  confess 
that  I  have  not  always  been  blind  and  deaf  to  them  myself.  I  know  how  hard  it  is  under 
such  circumstances  for  us  to  act  entirely  as  public  servants  and  not  as  friends. 

Mr.  Chairman,  I  believe  that  if  we  are  going  to  avoid  the  opprobrium)  of  the  people 
of  Virginia  we  have  got  to  give  the  people  a  court  system  that  is  going  to  save  them 
some  money  and  at  the  same  time  give  them  adequate  court  facilities.  If  that  is  not 
done  in  my  judgment,  we  will  find  that  they  are  not  going  to  endorse  what  is  done  by  this 
Convention. 

So  far  as  the  eighteenth  and  nineteenth  circuits  are  concerned  I  would  not  ask  any- 
thing like  a  recommittal  of  the  report,  because  that  could  be  adjusted,  according  to  the 
judgment  of  the  Convention,  and  it  ought  to  be  adjusted  here  upon  this  floor.  I  was 
absent,  and  was  not  recorded  when  the  proposition  was  up  here  last  week  with  reference 
to  the  fight  made  by  the  gentleman  from  Roanoke  (Mr.  Robertson).  If  I  had  been  here 
then  I  should  have  expressed  some  of  the  views  possibly  which  I  have  expressed  at  this 
time. 

Mr.  George  K.  Anderson:  Mr.  Chairman,  I  desire  to  say  to  the  gentlemen  of  the 
Committee  that  so  far  as  my  district  is  concerned  we  are  entirely  satisfied  with  the 
work  which  has  been  done  by  the  Judiciary  Committee.  For  three  or  four  months,  as 
you  all  know,  the  arrangement  of  the  judicial  circuits  in  the  Commonwealth  engaged  the 
attention  of  the  sub-committee,  and  after  that  it  was  taken  up  by  the  whole  committee 
and  the  whole  matter  was  thrashed  over  from  start  to  finish. 

I  see  no  reason  why  this  report  should  go  back  to  the  committee.  Let  us  fight  it 
out  right  here.  What  is  the  use,  I  submit  to  my  friend  from'  Augusta,  of  sending  the 
report  back  to  a  committee  composed  of  the  same  men  who  have  had  the  matter  in 
charge,  and  who  have  given  it  the  very  best  consideration  of  which  they  are  capable, 
and  have  sat  upon  it  almost  day  and  night  for  three  months?  Let  us  settle  it  right  here 
in  this  body.  If  it  goes  back  to  the  committee,  in  all  probability  it  will  be  returned  here 
in  the  same  shape  it  is  in  now,  and  we  shall  have  the  work  to  do  over  again. 

Gentlemen  of  the  committee,  I  shall  not  go  into  an  extended  discussion  of  all  these 
questions.  It  seems  to  me  that  they  do  not  arise  upon  the  resolution  offered  by  the 
gentleman  from  Augusta,  which  is  to  commit  the  report  with  instructions  to  include 
cities  of  the  second  class  in  the  circuits,  and  to  consider  such  other  objections  to  the 
report  as  may  be  urged  by  any  person  interested. 

But  I  wish  to  call  attention  to  the  fact  that  so  far  as  the  eighteenth  and  nineteenth 
circuits  are  concerned  I  am  interested  and  my  people  are  satisfied  with  the  report,  and 
generally  so  far  as  I  have  been  able  to  hear  they  are  satisfied  with  the  whole  scheme  as 
presented  by  this  report. 

It  is  impossible,  as  the  gentlemen  of  this  committee  know,  to  take  the  population 
and  base  upon  that  a  redistricting  of  the- judicial  system  of  the  State;  it  is  impossible  to 
take  the  simple  question  of  wealth;  it  is  impossible  to  take  the  simple  question  alone  of 
square  miles  of  territory,  but  all  matters  have  to  be  taken  into  consideration. 

While  the  circuit  composed  of  the  counties  of  Rockbridge,  Augusta  and  Rockingham 
is  undoubtedly  the  heaviest  circuit  in  the  whole  Commonwealth  so  far  as  civil  business  is 
concerned,  it  is  one  of  the  best  circuits  in  almost  every  other  respect.  Take  the  criminal 
business,  and  we  must  not  lost  sight  of  the  fact  that  the  circuit  courts  under  the  new 
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system  will  have  the  criminal  business  to  handle.  In  the  counties  composing  the  eigh- 
teenth circuit  the  jail  is  within  two  hours'  ride  of  the  judge  of  that  court,  wherever  he 
may  be  in  the  circuit,  and  any  man  who  wants  to  get  bail  will  have  abundant  opportunity 
to  reach  that  -judge  speedily,  readily,  and  without  very  much  expense. 

Take  the  adjoining  circuit,  the  nineteenth  circuit,  composed  of  the  counties  of  High- 
land, Bath,  Alleghany,  Botetourt  and  Craig.  If  Highland  was  added  to  the  eighteenth 
circuit  and  KoclTDridge  left  off  and  put  in  the  nineteenth  circuit,  an  accused  person  from 
Bath  county  would  have  to  be  taken  over  two  hundred  miles  to  reach  the  judge.  From 
Alleghany  county  he  would  have  to  go  with  the  sheriff  one  hundred  and  fifty  miles,  and 
it  would  take  the  sheriff  two  days  to  go  and  return.  If  the  judge  were  located  in  Rock- 
bridge couniV  a  criminal  from  Craig  county  would  have  to  travel  by  rail  some  eighty- 
five  or  ninety  miles  in  order  to  reach  the  judge.  In  addition  to  that,  we  must  consider  the 
time  taken  up  by  the  judge  in  traversing  that  circuit,  if  we  had  anything  like  bi-monthly 
terms.  It  would  take  ten  days  out  of  each  month  simply  in  traveling,  to  say  nothing 
about  holding  the  courts. 

As  I  said,  the  committee  have  given  all  of  these  matters  the  closest  consideration 
and  study  of  which  they  are  capable.  I  believe  they  have  given  the  subject  as  good  con- 
sideration as  it  can  be  given  by  any  set  of  men,  and  that  their  conclusions  are  in  the 
main  just  and  fair  to  all  parties  concerned. 

My  friend  from  Rockingham  (Mr.  Keezell)  gave  some  figures  with  reference  to 
wealth  and  population.  I  wish  to  call  his  attention  to  the  fact  that  the  district  which  I 
have  the  honor  to  represent  upon  this  floor  is  very  unlike  his.  The  county  of  Rocking- 
ham is  old  and  settled;  it  is  staid,  wealthy,  and  conservative.  My  county  of  Alleghany  is 
in  a  country  comparatively  new,  recently  opened  up,  rapidly  developing.  It  has  increased 
in  population  in  the  last  ten  years  over  one  hundred  per  cent.,  while  his  county  increased 
only  seven  per  cent.  The  county  of  Botetourt,  also  in  the  nineteenth  circuit,  increased 
in  population  sixteen  per  cent,  while  Rockingham  county  increased  only  seven  per  cent. 
The  county  of  Alleghany  increased  in  wealth  in  the  last  five  years  sixty-six  per  cent.  I 
have  not  the  figures  with  reference  to  my  friend's  county. 

TVe  must  remember  first  that  we  are  not  legislating  for  this  day  only.  The  county 
of  Botetourt,  adjoining  Craig,  and  the  county  of  Craig  have  within  their  borders  the 
most  remarkable  deposits  of  mineral  wealth  in  the  whole  Commonwealth  or  in  the 
county,  and  they  are  being  developed  with  great  rapidity.  In  that  section  of  the  country 
the  criminal  business  is  rapidly  on  the  increase.  Last  year  in  the  County  Court  of 
Alleghany  county  we  tried  27  felony  cases  and  4S  misdemeanor  cases,  and  the  court  was 
in  session  only  27  days.  The  criminal  business  alone  of  the  nineteenth  circuit  as  it  is 
now  composed,  or  even  with  one  county  left  off,  will  be  as  much  as  one  judge  can  attend 
to  in  a  few  years.  I  am  satisfied,  by  holding  monthly  terms.  If  the  great  county  of 
Rockbridge  is  added  to  it,  and  there  is  nowhere  else  to  put  it  if  you  take  it  off  of  the 
eighteenth  circuit,  it  will  be  impossible  for  one  judge  to  attend  to  the  criminal  business 
and  get  over  the  circuit  in  the  required  length  of  time,  holding  bi-monthlj-  terms. 

From  the  figures  stated  to  us  by  my  friend  from  Rockingham  it  would  seem  that 
Rockingham  alone  ought  to  have  a  judge  by  itself.  It  has  more  docket,  it  has  more 
business  than  any  five  or  six  counties  in  the  new  fifteenth  circuit.  Take  the  docket  of 
Rockingham  and  it  shows  more  actual  cases  than  the  whole  fifteenth  circuit. 

E-ut  we  must  take  into  consideration  the  fact  that  a  judge  must  get  to  the  business. 
If  all  the  business  is  right  under  his  hand  as  it  is  in  the  three  counties  of  Rockbridge, 
Augusta  and  Rockingham,  he  can  attend  to  it.  It  is  not  a  question  of  dispatching  the 
business  when  the  judge  gets  to  the  business,  but  in  large  measure  it  is  the  physical  work 
of  getting  over  the  district  in  order  to  get  to  the  business. 

Mr.  Thom;  Does  he  happen  to  know  whether  in  the  number  of  decrees  that  are  re- 
turned from  the  county  of  Rockingham  are  included  the  decrees  continuing  causes? 

Mr.  George  K.  Anderson:  I  do  not  know,  sir.  I  spoke  of  the  number  of  cases  pend- 
ing upon  the  docket,  and  not  the  amount  of  business. 

1  have  nothing  to  say  with  reference  to  the  economical  feature  of  the  report  of  the 
Judiciary  Committee.    I  am  satisfied  that  the  great  majority  of  this  committee  believe 
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that  the  system  proposed  is  infinitely  superior  to  the  present  system.  It  would  probably 
not  become  me  to  discuss  the  relative  value  to  the  people  of  Virginia  of  the  two  systems. 
I  have  no  hesitation  in  saying,  however,  that  no  system  which  creates  a  court,  calls  it  a 
court  and  puts  a  man  upon  its  bench  and  calls  him  a  judge  and  pays  him  $300  or  $400  a 
year  and  puts  in  his  hands  the  lives  and  liberties  of  the  people  of  this  Commonwealth 
should  decline  to  put  in  his  hands  the  dollars,  the  rights  of  property  of  the  citizens  of 
the  Commonwealth,  is  deserving  of  the  name  of  a  judicial  system.  The  judges  upon  the 
county  benches  in  the  Commonwealth  have  been  in  the  main  fairly  good  men  and  good 
judges,  but  there  has  been  a  distinction  drawn  between  the  county  judge  and  the  circuit 
judge  with  the  balance  in  favor  of  the  circuit  judge.  Yet  into  the  hands  of  this  inferior 
judge  the  Commonwealth  of  Virginia  puts  the  lives  and  liberties  of  her  citizens,  and  into 
the  hands  of  the  superior  judge  she  puts  the  property  rights.  That  is  putting  the  dollar 
above  the  man  with  a  vengeance.  I  want  to  see  the  county  court  system  gotten  rid  of 
because  I  believe  it  is  due  to  that  system  that  we  have  this  condition. 

Mr.  Pettit:  Do  you  not  think  that  a  great  many  of  the  gentlemen  who  now  hold 
the  place  of  county  judge  will  probably  hold  the  place  of  circuit  judge? 

Mr.  George  K.  Anderson:  I  think  so,  possibly,  and  I  know  there  are  a  great  many 
on  the  county  court  bench  who  are  just  as  good  men  as  those  on  the  circuit  court  bench. 

Mr.  Pettit:    I  think  so  too,  sir. 

Mr.  George  K.  Anderson:  But  I  wish  to  say  that  it  is  not  the  result  of  the  system; 
that  is  not  the  reason. 

I  do  not  know,  Mr.  Chairman  and  gentlemen,  that  I  care  to  add  anything  to  what 
my  friend  from  Augusta  has  said  with  reference  to  the  homogeneity  of  the  people  com- 
posing the  Eighteenth  Circuit  and  their  like  condition  in  all  respects.  The  same  is  true 
of  the  Nineteenth  Circuit.  The  counties  of  Highland,  Alleghany,  Bath,  Craig,  and  Bote- 
tourt are  all  lying  against  the  Alleghany  mountains,  and  are  all  composed  of  people 
very  much  after  the  same  order.  It  is  a  mountainous  section,  and  not  much  of  an 
agricultural  country.  Mining  and  manufacturing  are  now  springing  up.  The  people  are 
utterly  different  from  those  on  this  side  in  the  Valley.  The  people  over  there  have  al- 
ways through  all  the  history  of  this  Commonwealth  felt  that  they  are  just  upon  the  end 
of  the  Valley  district,  but  they  have  been  attached  to  it,  made  a  little  part  of  it,  and  now 
they  feel  that  they  have  reached  a  point  where  they  are  entitled  to  have  a  circuit  com'- 
posed  of  a  homogeneous  people  closely  allied  in  all  their  interests.  We  are  entirely 
satisfied  with  this  report. 

Mr.  P.  W.  Campbell:  Mr.  Chairman,  I  will  ask  the  indulgence  of  the  committee  for 
only  a  very  few  moments.  I  would  not  have  a  word  to  say  on  this  subject  were  it  not 
for  the  fact  that  the  amendment  proposed  by  the  gentleman  from  Augusta  (Mr.  Quarles) 
would,  if  adopted,  very  materially  affect  the  city  of  Bristol,  which  I  have  the  honor  in 
part  to  represent. 

As  the  gentleman  from  Sfaunton  (Mr.  Braxton)  well  said  this  morning,  population 
is  not  a  just  criterion  by  which  to  judge  of  these  circuits  or  districts.  In  order  that  the 
committee  may  fully  understand  the  position  of  the  city  of  Bristol,  I  will  make  a  brief 
statement  regarding  it;  for  I  feel  that  when  they  do  understand  it,  they  will  vote  down 
the  amendment  offered  by  the  gentleman  from  Augusta,  because  it  would  be  doing  to  that 
city  a  peculiar  injustice. 

The  city  of  Bristol  lies  on  the  border  of  the  State  of  Tennessee.  The  main  street 
of  the  city  marks  the  State  line.  It  is  absolutely  essential,  for  the  conduct  of  court 
business  in  that  city,  that  it  should  have  a  separate  court  system,  owing  to  the  peculiar 
conditions  existing. 

The  conditions  that  prevail  in  the  city  of  Staunton  are  not  similar  to  those  that  pre- 
vail in  the  city  of  Bristol,  I  do  not  propose  to  enter  into  a  discussion  of  the  merits  or 
the  demerits  of  Staunton;  but  the  contention  of  the  gentleman  from  Augusta  is  that  this 
report  should  be  recommitted,  and  that  Staunton  should  be  thrown  into  a  circuit  for 
the  reason  that  its  business  could  be  as  well  conducted  in  the  circuit  as  in  the  corporation 
court. 

That  is  not  the  case  with  the  city  of  Bristol,  owing,  as  I  have  said,  to  its  peculiar 
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location.  While  it  is  true  that  the  last  census  gives  the  city  of  Bristol  but  little  over  4,500 
population,  any  one  familiar  with  the  city  knows  that  that  census  is  not  a  just  criterion. 
Even  if  it  were,  however,  the  city  of  Bristol  is  entitled  to  a  separate  court,  by  reason  of 
the  fact  that  Bristol,  Tennessee,  has  a  population  of  nearly  7,000,  thus  making  a  city 
of  at  least  ten  or  twelve  thousand  population.  Those  people  are  daily  and  hourly  con- 
nected, in  business  transactions,  one  with  the  other;  so  that  the  judicial  system  on  the 
Virginia  side  is,  I  may  say,  the  judicial  system  of  Bristol,  Tennessee. 

Mr.  Chairman,  it  would  be  a  peculiar  hardship  upon  those  people  if  they  had,  in  a 
case  of  emergency  (such  as  arises  there  almost  daily)  to  go  to  the  county  of  Russell  or 
to  the  county  of  Washington  or  to  the  county  of  Smythe  and  Grayson  to  get  the  neces- 
sary processes  against  some  absconding  debtor  across  the  Tennessee  line.  I  do  ask  that 
this  committee,  in  making  up  its  mind  on  this  question,  will  at  least  consider  the  claim 
of  the  city  of  Bristol;  for  I  know  that  the  citizens  of  that  city  want  a  separate  court.  A 
committee  has  already  been  sent  here  by  its  people  advocating  a  separate  court.  When 
last  at  home,  I  made  it  a  point  to  mingle  with  the  citizens  of  the  city  and  ascertain  their 
views.  While  I  found  at  least  hundreds  of  the  business  men  of  the  city  who  wanted  a 
separate  court,  I  only  found  two  disappointed  office-seekers  v/ho  did  not  want  it.  As  I 
say,  I  hope  the  committee,  in  making  up  its  mind  on  this  question,  will  consider  the 
peculiar  position  of  those  people;  and  if  the  report  of  the  committee  will  not  meet  the 
ends  I  think  it  will,  at  such  time  as  that  fact  appears  I  shall  offer  an  amendment  which 
will  meet  those  ends.  In  the  present  status  of  the  question,  however,  I  hope  the  amend- 
ment of  the  gentleman  from  Augusta  will  be  voted  down. 

Mr.  Braxton:  Mr.  Chairman,  my  colleague,  in  trying  to  explain  away  some  of  the 
communfcations  to  which  I  referred,  when  I  spoke  this  morning,  whereby  people  whom  I 
believe  to  be  representative  citizens  of  Staunton  have  requested  that  the  present  status 
of  the  court  there  be  retained,  charged  that  they  were  gotten  up  under  a  misapprehen- 
sion, if  not  misrepresentation,  in  view  of  the  idea  that  the  people  had  thought  we  were 
going  to  abolish  the  entire  court. 

Mr.  Quarles:    I  did  not  say  "misrepresentation." 

Mr.  Braxton:    Very  well,  sir;  I  am  very  glad  it  was  not  what  was  intended. 

In  reply,  I  wish  to  say  that  most  of  these  papers  were  sent  here  about  two  weeks 
ago.  I  think  the  earliest  one  is  dated  the  sixth  of  August.  Here  is  another  one  dated 
November  23d.  Here  is  another  which  is  not  dated,  but  which  was  received  in  August. 
All  of  the  other  papers  were  signed  and  sent  here  within  the  last  two  weeks;  and  all  of 
them  were  signed  in  the  full  light  of  the  committee's  report,  as  it  is  now  before  this 
Committee  of  the  Whole.  These  papers  constitute  an  unequivocal  endorsement  of  this 
report — not  of  something  else  that  it  was  thought  might  be  done,  but  of  this  particular 
report;  and  I  ask  leave  to  read  a  few  of  them,  so  as  to  show  exactly  what  their  import  is. 

I  read  from  the  Mayor  of  the  city,  dated  November  23d: 

I  am  glad  to  see  that  under  the  report  of  the  Judiciary  Committee  our  Hustings 
Court  is  to  be  retained.  So  far  as  I  have  been  able  to  ascertain,  this  action  meets  with 
the  very  general  approval  of  our  people,  for  the  business  interests  of  the  city  are  such  as 
to  make  it  valuable. 

Relative  to  its  abolition  by  a  vote  of  the  people,  I  desire  to  say  that  there  is  no  par 
ticular  objection  to  that  power  being  retained;  but  for  many  reasons  that  proviso  re- 
quiring two  elections  should  also  be  retained.  These  reasons  are  so  obvious  that  it  is 
unnecessary  to  enumerate  them. 

Trusting  that  the  report  of  the  committee  in  relation  to  city  courts  may  be  adopted 
in  toto,  I  am.  Very  truly  yours, 

WILLIAM  H.  LANDES,  Mayor. 

This  paper  is  signed  by  the  entire  bar  of  Staunton  with  the  exception  of  two,  or 
possibly  three,  members,  as  far  as  I  can  recall.  It  is  also  signed  by  a  distinguished  mem- 
ber of  our  bar,  who  is  the  president  of  the  Bar  Association,  who,  as  I  understood  the 
gentleman,  expressed  it  as  his  opinion  that  no  necessity  existed  for  any  court  there. 

Mr.  Quarles:  He  certainly  did;  he  expressed  to  me  the  opinion  that  a  city  circuit 
court  would  answer  every  purpose. 
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Mr.  Braxton:  I  do  not  question  the  accuracy  of  what  you  say;  but  I  want  to  read 
what  he  signed: 

To  the  HonoraUe  Members  of  the  Constitution  Convention  of  Virginia: 

The  undersigned,  your  petitioners,  members  of  the  bar,  practicing  before  the  Court 
of  Hustings  for  the  city  of  Staunton,  respectfully  request  that  the  Convention  adopt  the 
report  of  the  Committee  on  Judiciary  in  reference  to  the  continuation  of  said  court,  with 
the  right  to  abolish  it  hereafter,  should  it  seem  expedient  to  do  so,  in  the  manner  pro- 
vided for  m  the  report  of  said  committee. 

That  paper  is  signed  by  some  twenty-eight  members  of  the  bar,  including,  I  think 
Thomas  C.  Elder. 

On  more  paper,  and  I  will  not  keep  you  longer.  This  is  a  letter  dated  November  19, 
1901,  from  the  president  of  the  National  Valley  Bank,  one  of  the  largest  banks  in  the 
State  of  Virginia: 

I  am  glad  to  see  that  under  the  report  of  the  Judiciary  Committee  the  Corporation 
Court  of  Staunton  is  to  be  retained.  The  commercial  interests  of  the  town,  in  my  judg- 
ment, are  such  as  to  amply  justify  this  action.  It  is  at  times  of  the  highest  importance 
to  have  a  resident  judge  and  a  court  that  can  act  promptly.  To  those  who  may  be  op- 
posed to  this  court  being  retained,  that  provision  which  allows  it  to  be  abolished  by  the 
people  gives  all  that  they  can  in  reason  ask.  In  this  connection  I  wish  to  express  my 
approval  of  that  provision  which  requires  two  elections  before  this  can  be  accomplished; 
otherwise  there  would  be  a  pressure  on  courts  to  court  popularity  that  should  not  exist. 

Truly  yours, 

RO.  W.  BURKE,  President. 

The  following  letter  was  addressed  to  me  by  the  editor  of  the  daily  Democratic  paper 
of  the  city,  the  Staunton  Daily  Netvs. 

My  Dear  Sir,— I  feel  great  concern  over  the  possibility  of  the  abolition  of  our  Hust- 
ings Court,  which  I  hope  you  will  find  opportunity  to  oppose  with  all  your  power. 

There  has  been  absolutely  no  public  expression  here  of  a  desire  to  do  away  with  this 
court.  I  believe  I  am  in  a  position  to  know  the  sentiment  of  this  community  on  matters 
of  general  public  interest.  I  can  assure  you  that  not  one  human  being  has  indicated  to 
me  a  wish  that  the  Hustings  Court  might  be  abolished.  On  the  o^ther  hand,  I  have  heard 
numerous  expressions  of  satisfaction  with  the  court. 

I  note  with  pleasure  that  the  Judiciary  Committee  of  the  Constitutional  Convention, 
in  its  report,  makes  provision  for  the  retention  of  this  court.  In  doing  so,  I  believe  the 
committee  has  acted  for  the  best  interests  of  this  community. 

Very  truly  yours, 

R.  D.  HAISLIP,  Editor. 

I  read  these  communications  in  justice  to  myself  and  in  justice  to  the  gentlemen 
who  signed  them.  The  report  of  this  committee  was  published,  not  only  in  the  papers 
throughout  the  State,  but  in  the  local  papers  of  my  town;  and  all  of  the  papers  I  have 
read  to  you  were  written  after  the  report  was  made,  and  in  full  view  of  the  report  as  it 
exists  to-day.  As  to  the  one  or  two  which  were  gotten  up  and  sent  down  here  before 
the  report  was  made,  there  has  not  been  the  slightest  effort  to  have  them  changed,  not- 
withstanding the  fact  that  the  exact  nature  of  the  report  hasi  been  before  the  people 
there  for  months. 

My  distinguished  colleague,  if  I  correctly  understood  his  last  remarks,  also  said  that 
most  of  the  business  has  been  transacted,  in  days  gone  by,  through  the  circuit  court, 
and  that  at  presQut  it  is  only  occasionally  that  business  of  any  importance  comes  before 
the  city  court. 

Mr.  Quarles:    If  the  gentleman  will  permit  me,  he  does  not  correctly  represent  me. 

I  Intended  to  say  that  the  most  important  civil  business  is  and  has  for  many  years 
been  done  in  the  circuit  court.  The  most  important  law  suits,  especially  common-law 
suits,  in  which  juries  are  needed,  are  brought  in  the  circuit  court.  Some  few  important 
suits,  particularly  chancery  suits,  are  brought  in  the  city  court,  but  the  bulk  of  it  has 
for  years  
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Mr,  Braxton:  I  understood  you  to  say  that  with  the  exception  of  criminal  business, 
there  is  very  little  business  done  in  that  court.  In  that  connection  I  wish  to  read  these 
figures  to  this  committee;  and  I  will  then  not  bore  them  with  any  further  remarks.  I 
think  it  proper,  however,  that  I  should  read  these  figures: 

The  average  annual  business  of  the  Hustings  Court  of  Staunton  for  the  last  five 
years  amounts  to  446  common-law  orders  entered  every  year;  105  decrees  in  chancery; 
253  deeds;  10  felonies,  and  five  misdem^eanors.  That  is  the  average  business  for  five 
years. 

Not  for  the  purpose  of  any  invidious  comparison,  but  only  to  enable  this  committee 
to  see  the  comparative  business  of  this  court  taken  in  connection  with  the  hustings 
courts  of  other  cities,  I  will  say  that  for  the  year  1899  the  number  of  actions  at  law 
begun  in  the  Corporation  Court  at  Portsmouth  was  48;  of  Petersburg,  27;  of  Alexandria, 
25;  of  Lynchburg,  43,  and  of  Staunton,  37.  In  other  words,  there  were  more  actions 
begun  in  the  Corporation  Court  of  Staunton  than  in  the  corresponding  court  of  any  of 
those  cities,  except  Portsmouth  and  Lynchburg,  and  the  latter  cities  were  only  slightly 
ahead  in  that  respect. 

Of  actions  at  law  decided  in  the  court  of  Portsmouth,  there  were  57;  Petersburg, 
24;  Alexandria,  19;  Lynchburg,  38,  and  Staunton  39. 

Of  suits  in  equity  brought  in  these  courts  in  the  year  1899,  in  Portsmouth  there 
were  25;  in  Petersburg,  25;  in  Alexandria,  27;  in  Lynchburg,  71,  and  in  Staunton,  20. 

Of  interlocutory  decrees  entered,  in  Portsmouth  there  were  117;  in  Petersburg  there 
were  107;  in  Alexandria  there  were  138,  and  in  Staunton  145 — more  than  in  any  of  the 
other  cities. 

Of  final  decrees  there  were  22  entered  at  Portsmouth,  19  at  Petersburg,  IG  at  Alex- 
andria, 61  at  Lynchburg,  and  24  at  Staunton — more  than  at  any  one  of  them  except 
Lynchburg.  Of  prosecutions  begun  there  were  24  at  Portsmouth,  47  at  Petersburg,  11  at 
Alexandria,  45  at  Lynchburg,  and  31  at  Staunton. 

Of  prosecutions  decided,  there  were  25  at  Portsmouth,  38  at  Petersburg,  4  at  Alex- 
andria, 36  in  Lynchburg,  11  in  Staunton. 

Of  days  in  session,  there  were  165  in  Portsmouth,  178  in  Petersburg,  170  in  Alexan- 
dria, 85  in  Lynchburg,  and  98  in  Staunton. 

I  think  those  figures  will  give  the  com.mittee  a  correct  and  adequate  idea  of 
whether  or  not  there  really  is  any  business  of  importance  conducted  in  this  court. 

Mr.  Quarles:  The  gentleman's  statement  simply  shows  that  in  the  city  of  Staunton 
there  is  considerable  business;  but,  nevertheless,  I  say  that  the  most  important  suits 
originating  in  Staunton,  have  in  the  past  twenty-five  years  been  brought  in  the  circuit 
court  of  Augusta  county.  My  colleague  does  not  undertake  to  give  the  number  of  suits 
brought  in  the  circuit  court  of  Augusta  county  in  which  citizens  of  Staunton  were  inter- 
ested; and  all  the  business  he  cites  can  be  done  just  as  readily  by  the  circuit  judge  hold- 
ing a  separate  court  for  Staunton  as  by  the  corporation  judge. 

The  point  I  make  and  emphasize  is,  that  the  communications  read  by  my  colleague 
do  not  reflect  the  sentiment  of  the  people  of  Staunton. 

I  know  that  the  last  time  I  was  there  I  learned  that  the  clerk  of  the  city  court  of 
Staunton  was  going  around  asking  lawyers  to  sign  a  petition  for  the  retention  of  his 
court;  and  I  say  that  such  petitions  are  not  worth  consideration.  What  we  should  get 
at  are  the  wishes  and  the  sentiments  of  the  people  of  Staunton  in  respect  to  the  question 
of  the  abolition  of  the  city  court,  and  of  the  people  of  the  cou^ty  of  Augusta  in  respect 
to  the  formation  of  the  circuit,  if  we  deem  it  necessary  to  consult  them. 

Do  the  people  of  the  city  of  Staunton  understand  that  when  they  pay  $1,200.00,  for 
a  city  judge,  they  are  also  paying  for  the  circuit  judges  and  other  city  judges  throughout 
the  Commonwealth?  Do  they  understand  that  upon  them  will  be  levied  double  taxation? 
It  would  be  a  strange  thing  for  a  people  to  desire  to  be  doubly  taxed  in  this  way,  when 
they  can  get  the  services  of  just  as  able  a  judge,  with  the  cost  of  only  a  very  small  sum. 

Why,  sir,  if  the  city  court  of  Staunton  were  abolished  and  the  circuit  court  estab- 
lished there,  with  the  circuit  as  formed  by  the  Judiciary  Committee,  it  would  cost  th^ 
city  of  Staunton  only  about  $100  for  her  court,  whereas  according  to  this  report  it  would 
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cost  Staunton  $1,000  per  year  and  also  what  she  will  pay  towards  the  maintenance  of 
other  courts.  If  the  people  of  Staunton  are  so  prosperous — are  making  so  much  money — 
that  they  are  willing  to  stand  this  double  taxation,  give  them  an  opportunity  to  say  so  by 
an  election.  Do  not  force  this  thing  upon  them  in  the  first  place,  and  then  say  "Get  rid 
of  it,  if  you  do  not  want  it."    This  injustice  is  flagrant. 

I  know  what  the  people  of  Staunton  need  in  this  respect.  There  is  no  petition  from 
the  people  of  Staunton  that  has  been  brought  before  you.  Instead  of  producing  a  peti- 
tion from  the  lawyers,  why  do  you  not  go  among  the  business  men  and  get  a  petition? 
You  produce  the  petition  of  a  banker. 

The  gentleman  tells  you  to  perpetrate  this  wrong  upon  these  people,  and  then  let 
them  get  rid  of  it,  if  they  can.  I  say  do  justice  to  them,  in  the  first  place,  and  then  give 
them  a  chance  to  vote  this  burden  on  themselves,  if  they  wish  to  do  it. 

I  think,  sir,  that  a  city  with  a  circuit  judge  can  prosper  as  well  as  one  with  a  cor- 
poration judge.  Why  should  it  not?  Why  should  not  a  $2,500.00  judge  advertise  a  city 
as  well  as  a  $1,200  judge?  And  the  circuit  court  of  Augusta  county  should  be  given 
jurisdiction  over  the  city  of  Staunton  and  then  Staunton  would  have  two  courts,  and  in 
bringing  suits  the  people  can  decide  between  them.  According  to  this  report  they  have 
only  one  court. 

What  possible  reason  can  be  assigned  for  not  allowing  the  people  to  pass  on  this 
question?  One  election  to  re-establish  the  court  v/ill  cost  less  than  two  to  abolish  it. 
The  votes  of  the  people  deciding  this  matter  will  be  more  satisfactory  and  fairer  than 
these  petitions.  An  election  will  settle  all  dispute  to  the  satisfaction  of  everybody.  Why 
withhold  this  privilege  from  the  people? 

At  the  conclusion  of  the  remarks  of  Mr.  Quarles,  the  Committee  rose  and  the  Con- 
vention adjourned  until  Monday,  December  9,  1901,  at  12  o'clock  M. 


MONDAY,  December  9,  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  J.  J.  Gravatt,  of  Richmond. 

Mr.  Hancock  presented  a  petition  protesting  against  the  appropriation  of  public 
funds  to  sectarian  institutions. 

Mr.  Dunaway  proposed  the  following  amendment  to  the  rules: 

Resolved,  That  until  otherwise  ordered,  speeches  both  in  the  Convention  and  in  the 
Committee  of  the  V/hole  shall  be  limited  to  thirty  minutes. 

Which  was  ordered  to  lie  on  the  table  and  be  printed. 

Mr.  William  A.  Anderson  proposed  the  following  addition  to  the  rules  as  an  inde- 
pendent section: 

37a.  The  pending  question,  or  the  previous  question,  may  be  ordered  in  the  Com- 
mittee of  the  Whole  in  the  same  manner  and  with  like  effect  as  when  the  Convention  is 
sitting  in  ordinary  session. 

Which  was  ordered  to  lie  on  the  table  and  be  printed. 

On  motion  of  Mr.  Brown,  the  amendment  to  the  rules  as  proposed  by  Messrs.  Duna- 
way and  William  A.  Anderson  was  set  as  a  special  order  for  Thursday  at  10:30  o'clock 
A.  M. 

On  motion  of  Mr.  Hunton,  the  Convention  resolved  itself  into  Committee  of  the 
Whole  for  the  purpose  of  further  considering  the  report  of  the  Committee  on  Judiciary, 
Mr.  Boaz  in  the  chair. 

The  Chairman:  The  pending  question  is  on  the  substitute  proposed  by  the  gentle- 
man from  Augusta  (Mr.  Quarles)  for  the  resolution  of  the  gentleman  from  Lancaster 
(Mr.  Dunaway). 
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Mr.  Marshall:  Mr,  Chairman,  I  do  not  know  thai  I  care  to  go  on  just  now  under 
the  existing  conditions.  I  understand  the  motion  of  the  gentleman  from  Augusta  (Mr. 
Quarles)  to  relate  purely  to  the  local  conditions  in  the  city  of  Staunton.  I  have  no  dis- 
position to  inject  myself  into  that  controversy.  I  am  perfectly  content  that  those  gen- 
tlemen shall  settle  that  matter  for  themselves.  Xor  do  I  propose  to  find  fault  with  the 
report  of  the  Judiciary  Committee.  I  think  they  are  entitled  to  the  congratulations  of 
the  Convention  rather  than  to  its  censure  on  that  report. 

It  is  a  great  task  that  has  been  committed  to  their  deiberation  and  consideration. 
Standing  here  as  I  do,  midway  between  the  features  of  that  greatest  of  Virginians, 
Thomas  Jefferson,  who  shed  such  great  lustre  upon  the  civic  renovm.  of  this  State,  that 
great  apostle  of  human  freedom,  whose  labors  and  achievements  must  ever  stand  in  the 
forefront  of  the  Saxon  race  as  long  as  it  dominates  the  earth,  and  that  possibly  as  great 
heroic  character  whose  features  and  form  the  historic  muse,  proud  of  her  treasure,  has 
given  bond  in  ever-enduring  brass  and  stone  that  the  name  and  fame  of  Stonewall  Jack- 
son shall  not  perish  from  the  earth,  and  whose  deeds  in  another  department  at  the  behest 
of  this  Commonwealth  shall  remain  among  the  priceless  legacies  of  human  achieve- 
ments— standing  amid  such  inspiring  associations,  I  feel  as  each  one  of  my  patriotic 
associates  on  this  floor  feels,  that  he  who  lets  this  State  die  lets  all  things  die  worth 
living,  and  all  things  dying  worth  living  will  curse  him  who  lets  them  die. 

And  what  subject  is  of  graver  importance  than  the  judicial  department  of  a  State? 
It  is  true,  Mr.  Chairman,  that  a  few  days  ago  I  voted  that  the  head  of  this  system  as 
one  of  the  three  co-ordinate  branches  of  this  great  State  government  of  ours  should  be 
responsive  to  the  whole  people,  just  as  the  head  of  the  Executive  Department  is  respon- 
sive to  the  whole  people,  and  as  the  head  of  the  Legislative  Department  is  responsive  to 
the  whole  people.  That  question  was  adjudicated  against  my  view,  so  far  as  the  vote 
taken  at  that  time  may  be  said  to  adjudicate  and  determine  it.  There  are  other  ques- 
tions of  vital  moment  in  this  report. 

I  was  startled  when  I  heard  the  Senator  from  Rockingham  (Mr.  Keezell)  state  upon 
this  floor  that  vre  had  destroyed  the  present  judicial  system  in  this  State,  and  asked  for 
another  in  its  stead,  without  any  saving  to  the  people  of  this  State,  or  a  saving  that  was 
a  mere  bagatelle.  All  through  this  State  we  have  taught  the  people  of  Virginia  that  the 
present  Constitution  is  expensive,  and  is  odious  in  that  respect;  and  we  have  said  that 
the  great  and  primary  object  we  have  in  assembling  ourselves  in  this  Convention  is  that 
we  may  purify  the  present  electorate,  and  give  to  the  people  of  this  State  a  plain,  a 
simple  and  an  economical  form  of  government. 

And  when  the  gentleman  states  here  that  the  present  system  effects  no  saving,  it 
seems  to  me  the  people  will  give  up  with  a  great  deal  of  reluctance  their  long-established 
custom  of  assembling  themselves  upon  the  court  green  in  monthly  sessions.  That  cus- 
tom may  have  outlived  its  usefulness.  One  of  the  great  arguments  that  I  have  heard 
on  this  floor  is  that  we  are  living  in  an  age  of  electricity  that  not  only  makes  us  go, 
but  lights  the  way  that  we  go;  that  this  is  an  age  of  telegraphs  and  telephones,  and  that 
the  present  methods  of  communication  are  so  complete  that  it  is  not  necessary  that  the 
people  shall  attend  court  once  a  month,  as  they  have  done  for  more  than  a  hundred  years 
In  this  Commonwealth. 

It  may  be  very  questionable,  :\Ir.  Chairman,  whether  or  not  they  will  be  satisfied 
with  a  system  that  deprives  them  of  that  custom,  especially  a  single  system  that  aft'ords 
to  them  no  relief  upon  economic  lines.  I  have  as  high  and  as  much  respect  for  the  judi- 
ciary of  this  State  as  any  man  living. 

I  believe  that  humanity  owes  as  much — certainly  almost  as  much — to  the  courts 
as  to  the  Gospel  in  this  country;  that  the  judiciary  has  done  very  much  to  lift  the  human 
race  from  lower  levels  up  to  higher  planes  in  its  great  achievement  along  all  lines  of 
human  endeavor  and  to  the  great  status  that  it  occupies  now  on  this  country  and  in 
other  countries  of  the  world.  I  am  not  lacking  in  veneration  and  in  respect  for  the 
judiciary;  and  I  want  to  see  a  properly  compensated  judiciary,  and  a  system  that  will 
afford  and  open  up  every  opportunity  for  the  speedy  settlement  of  contests  between  the 
citizens. 
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But  I  submit  that,  if  you  add  to  the  present  jurisdiction  of  the  circuit  courts  all. 
the  duty  that  is  now  performed  by  the  various  county  courts,  twenty  circuits,  in  my 
humble  judgment,  will  not  be  sufficient  or  adequate  for  that  business;  and  I  am  rather 
inclined  for  that  reason  to  favor  the  resolution  of  the  gentleman  froml  Lancaster  that  the 
committee  be  requested  to  reform  the  system  so  that  we  may  have  a  greater  number  of 
circuits — thirty  circuits,  or  at  least  twenty-eight,  in  the  State. 

The  Senator  from  Rockingham,  it  seems  to  me,  presented  a  very  strong  case  here. 
He  said  that  in  the  three  great  imperial  counties  of  Rockingham,  of  Augusta,  and  of 
Rockbridge,  it  will  be  impossible  for  any  one  judge  to  transact  the  business  of  that  cir- 
cuit with  any  degree  of  satisfaction  to  litigants  or  to  lawyers.  It  seems  to  me  that  the 
bar  of  the  county  of  Rockingham  ought  to  be  more  cognizant  of  the  conditions  there,  and 
especially  of  the  wants  of  their  great  growing  communities  than  any  one  else;  and  if  this 
is  the  case,  we  ought  to  apply  a  remedy.  I  have  nobody  in  view  for  judge.  The  per- 
sonal equation  does  not  enter  into  this  matter  so  far  as  I  am  concerned.  I  still  believe 
that  the  public  welfare  of  this  State  is  above  the  private  fortune,  or  the  emoluments 
or  the  honor  of  any  one  citizen. 

If  you  intend  to  appropriate  in  the  Constitution,  as  you  propose  to  do,  the  revenues 
of  this  State  so  far  as  the  judges  are  concerned,  you  had  possibly  better  reduce  the 
minimum  to  $2,000  and  to  increase  the  circuits,  so  that  the  business  may  be  despatched 
with  certainty  and  with  satisfaction  to  the  people,  or  group  the  counties,  say  in  sena- 
torial districts,  and  increase  their  jurisdictions,  and  lessen  the  number  of  circuit  courts. 

■  There  are  other  features  of  this  report  that  I  am  not  exactly  satisfied  with;  and  I 
do  not  mean  by  that  to  reflect  upon  the  committee,  because  if  there  are  any  changes 
made,  I  shall  not  forget  that  that  accomplished,  astute  and  able  lawyer  from  the  city  of 
Norfolk  (Mr.  Thom)  made  the  first  motion  here  to  attack  the  report  to  which  his  name 
is  attached  when  he  moved  to  strike  out  the  requirement  that  the  Court,  of  Appeals 
should  give  some  reason  for  their  rejection  of  appeals. 

The  committee  acted  upon  his  suggestion,  and  it  is  not  any  reflection  upon  the  comr 
mittee  which  sat  through  the  sweltering  summer  to  now  aid  them  in  perfecting  their 
labors.  They  are  entitled,  as  I  say,  to  tlie  respect  and  approval  in  the  main  of  the  Con- 
vention; but  if  it  can  be  suggested  that  there  should  be  modifications  of  this  report,  that 
certainly  is  not  a  reflection  upon  them. 

You  provide  that  in  cities  of  30,000  and  over  the  General  Assembly  may  give  addi- 
tional court  facilities.  When  you  come  to  the  rural  population  of  this  State  you  say  that 
there  must  be  60,000  to  form  an  additional  circuit.  You  tell  us  also  that  in  cities  of 
10,000  the  people  may  elect  the  justices  of  the  peace;  but  when  you  come  to  the  counties 
you  say  that  the  people  shall  elect  the  Legislature  and  that  the  Legislature  shall  elect 
the  circuit  judges  and  that  these  judges  shall  appoint  the  justices  of  the  peace  in  the 
counties.  It  seems  to  me  that  is  getting  too  far  away  from  the  source  of  all  power  in 
this  State,  the  people,  ignore  it  as  you  will,  disguise  it  as  you  will,  there  is  but  one 
source  from  which  all  the  powers  of  our  government  spring  and  that  is  from  the  great 
body  of  the  people  of  this  State  and  of  this  nation. 
Mr.  "Withers:  Please  read  section  23. 
Mr.  Marshall:    It  reads  as  follows: 

The  number  and  jurisdiction  of  the  justices  of  the  peace  for  each  city  and  county 
shall  be  prescribed  by  law.  They  shall  be  appointed  by  the  judges  of  the  circuit  courts 
of  the  respective  cities  and  counties  of  the  Commonwealth,  except  in  cities  of  less  than 
ten  thousand  inhabitants  which  have  a  corporation  or  hustings  court.  In  such  cities 
they  shall  be  appointed  by  the  judges  of  said  corporation  or  hustings  court.  In  cities 
which  are  authorized  by  law  to  have  a  police  court,  the  police  justice  shall  be  elected  as 
may  be  prescribed  by  law. 

I  am  willing  to  admit  that  possibly  in  many  instances  you  may  get  better  justices 
of  the  peace,  in  some  sections,  if  they  were  appointed  by  the  judges;  but  what  do  you 
pay  for  it?  What  is  the  price  you  pay  for  it?  You  give  away  one  of  the  great  basic 
principles  upon  which  the  stability  of  the  whole  government  is  founded.  You  ignore  the 
people.    You  take  away  from  the  people  the  selection  of  the  justices  of  the  peace,  those 
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little  petty  courts  that  deal  with  all  classes  and  all  conditions  of  society  in  relation  to 
small  controversies. 

Mr.  Chairman,  I  am  a  little  surprised  that  the  name  of  the  gentleman  which  heads, 
this  report  should  appear  there,  and  I  do  not  say  it  in  any  spirit  of  reflection  or  unkind- 
ness.  The  name  attached  to  this  report  is  Eppa  Hunton.  It  has  now  been  a  long  series 
of  years,  but  I  remember  when  I  was  quite  a  boy  I  witnessed  one  of  the  bloodiest  dramas 
that  was  ever  enacted  upon  this  continent.  It  was  away  across  the  Potomac  at  Gettys= 
burg  where  Virginia  wrote  her  name  in  letters  of  blood,  that  the  ages  will  not  forget  nor 
cease  to  adore  and  remember.  When  those  heroic  Virginians  climbed  that  historic  hill, 
I  remember  they  were  led  in  part  by  a  gentleman,  then  somewhat  advanced  in  life.  Uii= 
able  to  walk,  he  rode  a  horse,  on  that  historic  field.  That  gentleman  was  General  Eppa 
Hunton,  who  still  survives  in  this  Commonwealth,  beloved  and  honored,  as  one  of  the 
few  historic  figures  that  still  remain  to  us  from  the  rude  shock  of  that  great  struggle.  I 
was  a  little  surprised  that  his  son  should  attach  his  signature  to  a  report  that  discounted 
the  ability  of  the  few  survivors  of  those  immortal  men  who  were  led  by  his  father  until 
he  was  stricken  down  on  that  bloody  battlefield,  and  denies  to  their  descendents  the 
capacity  or  the  qualifications  to  elect  a  justice  of  the  peace.  (Applause.) 

Now,  Mr.  Chairman,  I  do  not  intend  to  indulge  in  any  lengthy  speech,  because  I 
shall  not  forget  that  when  I  took  the  fioor  on  last  Saturday,  I  had  not  occupied  it,  I 
believe,  but  a  very  few  moments,  before  I  w^as  greeted  with  the  plaudits  of  my  fellow- 
members  by  the  cry  of  "Vote,  vote,  vote!"  I  felicitate  you  that  you  were  in  a  hurry  once 
in  your  lives  to  do  something.  (Laughter.)  You  have  my  hearty  congratulations  that 
you  are  getting  the  industrious  habit,  even  if  it  is  in  the  old  age  of  your  experience  here 
in  this  Convention. 

It  seems  to  me  that  when  a  man  is  hard  pressed  for  a  jibe  he  makes  a  thrust  at  the 
Convention,  and  its  eternal  duration,  so  to  speak.  I  am  told  that  even  down  in  Norfolk 
they  propose  to  change  the  time  and  period  of  holding  their  tercentenary  whatever 
that  is  (laughter),  until  it  shall  be  extended  to  1907,  so  that  Richmond  may  be  taken  in 
as  one  of  the  curiosities  at  that  time.  It  is  said  that  the  Convention  will  most  likely  be 
in  session  then.  Laughter. 

Now,  Mr.  Chairman,  I  make  these  reflections  in  kindness  because  I  have  no  malice 
nor  ill  wall  in  my  nature;  I  do  not  let  the  sun  go  down  on  my  wrath,  and  I  am  going 
to  be  for  my  State.  Right  or  wrong  I  am  for  old  Virginia,  and  what  a  majority  of  you 
think  best  here.  I  shall  stand  by  your  deliberations,  but  I  want  to  enter,  in  kindness, 
these  suggestions,  ^ou  can  take  them  for  what  they  are  v/orth,  for  I  still  believe  that 
among  living  Commonwealths  this  is  the  best,  the  most  illustrious  and  noble  among  all 
the  States  in  this  great  Union.  We  may  be  possibly  not  as  progressive  as  some,  but  we 
are  a  liberty-loving,  a  conservative  and  cautious  people.  We  do  not  rush  rudely  on;  and 
it  may  be  that  all  this  time  may  have  been  properly  spent  in  the  service  of  the  people  of 
this  State.  (Applause.) 

Mr.  Crismond:  Mr.  Chairman,  I  merely  rise  to  read  some  extracts  from  resolu- 
tions adopted  by  the  city  council  of  Fredericksburg  in  reference  to  the  retention  of  the 
corporation  court  there.    I  shall  not  detain  the  committee,  sir,  beyond  the  reading: 

The  Common  Council  of  Fredericksburg,  believing  that  it  hereby  expresses  the  wisli 
of  the  entire  population  of  the  city  of  Fredericksburg,  respectfully  petitions  the  Consti- 
tutional Convention,  now  sitting  at  Richmond,  to  make  no  provision  in  the  contemplated 
Constitution  which  would  have  the  effect  of  abolishing  the  existing  Corporation  Court  of 
Fredericksburg  or  which  would  impair  its  present  jurisdiction. 

This  court  is  open  for  business,  with  the  exception  of  the  month  of  August  and  a 
part  of  July,  on  every  week-day  (not  including  public  holidays)  during  the  entire  year. 

It  may  not  have  a  great  deal  to  do,  sir,  but  it  is  very  convenient  to  have  a  court 
open  and  ready  for  business  at  any  time. 

The  expense  of  the  court  is  paid  entirely  by  the  city,  and  the  fact  that  crime  will  be 
speedily  punished  is  a  great  preventive  from  its  commission  and  a  protection  to  the  per- 
son and  property  of  the  citizens  of  the  Commonwealth,  and  tend  to  the  saving  of  the  ex- 
pense to  the  State  of  imprisonment  for  long  periods  before  trial. 
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The  Hustings  Court  of  Fredericksburg,  with  present  jurisdiction,  has  been  in  exist- 
ence since  the  incorporation  of  Predericl?:sburg,  in  1781  

We  have  the  merit  of  age,  at  least,  as  gentlemen  will  see  

And  has  been  the  depository  of  the  records  ever  since. 

The  Common  Council  of  Fredericksburg  trust  that  the  Convention  may  grant  the 
requests  of  this  petition. 

Mr.  Chairman,  our  people  are  greatly  interested  in  this  matter.  They  are  willing  to 
pay  for  their  judge,  and  nothing  can  be  lost,  certainly,  to  the  State.  A  crime  committed 
to-day  is  tried  to-morrow;  a  jury  is  empanelled  at  once,  and  the  prisoner  is  tried,  ac- 
quitted, or  sent  to  the  penitentiary,  or  wherever  he  ought  to  be  sent.  We  think,  sir, 
that  instead  of  being  an  expense  to  the  State,  it  will  be  a  saving  to  it. 

We,  therefore,  hope  that  the  report  of  the  committee  affecting  the  smaller  cities  of 
the  State  will  be  adopted  and  that  the  resolution  of  the  gentleman  from  Augusta  (Mr. 
Quarles,  will  not  prevail. 

Mr.  Harrison:  Mr.  Chairman,  I  desire  to  follow  in  the  steps  of  the  gentleman  from 
Fredericksburg  (Mr.  Crismond),  so  far  as  the  city  of  Winchester  is  concerned.  I  do 
not  desire  to  take  any  part  whatever  in  the  discussion  in  reference  to  the  arrangement 
of  the  circuits,  except,  perhaps,  to  notice  what  the  gentlemjan  from  Rockingham  (Mr. 
Keezell)  said  the  other  day.  The  gentleman  from  Rockingham  suggested  that  the  only 
condition  under  which  we  could  get  rid  of  the  personal  equation  in  re-arranging  the  cir- 
cuits was  that  all  the  circuit  judges  should  be  dead. 

I  appreciate  the  force  and  logic  of  his  suggestion,  and  I  immediately  suggested  to 
the  gentleman  from  Chesterfield  (Mr.  Hancock),  on  the  theory  that  age  should  precede 
beauty,  that  he  should  set  a  noble  and  heroic  example  and  commit  hari-kari  (laughter). 
The  gentleman  declined  in  language  so  em^phatic  that  I  am  convinced  he  has  not  dissolu- 
tion immediately  in  contemplation  and,  therefore,  the  gentleman  from  Rockingham  will 
have  to  give  up  that  method  of  solving  the  personal  equation. 

The  gentleman  from  Augusta  has  made  a  very  fierce  attack  upon  the  report  of  the 
Committee  upon  the  theory  that  the  cities  of  the  second  class  have  been  unjustly  treated 
by  this  committee.  If  we  can  believe  his  colleague,  he  does  not  even  represent  the  senti- 
ment of  the  city  of  Staunton.  He  certainly  does  not  voice  the  wishes  of  the  people  of 
Winchester. 

I  have  here  the  resolutions  of  the  city  council,  and  I  have  also  communications  from 
various  local  authorities  of  that  city,  asking  that  the  city  court  which  was  established 
at  the  same  tim;e  that  George  Washington  was  first  elected  to  the  Presidency,  should  not 
be  destroyed.  I  do  not  recall  in  any  of  George  Washington's  writings  that  he  makes 
note  of  that  coincidence;  but  the  fact  is  that  for  over  120  years  we  have  had  a  city  court 
in  Winchester,  and  as,  it  is  a  matter  that  is  exclusively  paid  for  by  the  tax-payers  of  that 
city,  I  respectfully  submit  that  they  be  permitted  to  continue  it. 

The  gentleman  from  Augusta  spoke  very  feelingly  in  favor  of  the  taxpayer  of  these 
various  cities;  but  I  can  tell  him  that  the  finances  of  the  city  of  Winchester  are  in  the 
hands  of  about  as  competent  people  as  can  be  found  either  in  its  own  locality  or  in  the 
locality  of  Staunton.   Now,  the  gentleman  has  said — I  quote  from  his  speech  here: 

There  are  in  every  city  perhaps  a  dozen  or  more  men  who  want  the  court  preserved 
for  a  special  purpose  and  not  for  the  public  welfare.  They  will  be  found  coming  before 
your  committee;  but  the  people  at  large  who  pay  the  taxes  are  at  home  expecting  fairness 
and  justice  at  your  hands,  willingly  and  freely,  without  begging  for  it. 

The  dozen  or  more  people  who  came  from  the  city  of  Winchester  before  the  Judi- 
ciary Committee  were  the  local  representatives  of  that  municipality.  One  of  them  was 
the  mayor.  Major  R.  T.  Barton,  a  lawyer  eminent  in  his  profession,  and  I  suppose  known 
to  evqry  member  of  this  Committee  by  reputation.  He  is  a  successful  business  man,  a 
large  tax-payer,  and  he  takes  the  deepest  interest  in  everything  that  pertains  to  the  wel- 
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fare  of  the  city  of  Winchester.  I  respectfully  submit  that  he  would  not  urge  upon  this 
Convention  any  course  that  he  thinks  would  be  detrimental  to  the  welfare  of  the  city. 

In  the  next  place  came  a  dozen  members  of  the  city  council,  by  a  unanimous  resolu- 
tion adopted  in  their  council  chamber.  They  represent  every  walk  in  life,  the  mechanic 
with  his  tin  pail,  to  which  the  gentleman  has  referred  in  his  speech,  the  large  tax-payer, 
the  professional  man,  and  the  prosperous  merchant.  They  represent  all  shades  of  opin- 
ion, the  Democrat  and  the  Republican  alike,  and  by  a  unanimous  resolution  they  have 
asked  that  this  city  court  shall  be  preserved,  although  the  whole  cost  is  imposed  upon 
the  city. 

They  have  no  complaint  to  make  of  the  report  of  the  committee.  They  have  been 
awarded  by  the  committee  substantially  what  they  asked  at  their  hands,  and  I  submit 
that  they  are  the  people  to  be  heard,  and  not  the  gentleman  from  Augusta. 

Now,  Mr.  Chairman,  we  have  a  very  prosperous  little  comjnunity.  The  tax  rate  in 
that  city  is  lower  than  the  "tax  rate  of  any  other  community,  large  or  small,  that  is 
incorporated  in  the  neighborhood  of  the  city  of  Winchester,  or  even  in  any  of  the  sur- 
rounding counties.  We  have  just  erected  a  handsome  public  building,  in  which  a  friend 
of  the  city  has  co-operated  with  us,  a  building  that  cost  something  like  $65,000,  contain- 
ing a  city  court  and  all  the  municipal  offices.  We  have  enterprises  there  sustained  by 
local  capital,  which  have  brought  wealth  to  our  city,  and  we  are  willing  to  pay  for  the 
courts  that  we  ask  at  the  hands  of  this  committee. 

Now,  the  gentleman  says  that  we  shall  strike  it  down,  and  then  if  the  people  desire 
it  they  can  re-establish  it.  That  is  not  the  true  principle,  I  submit,  upon  which  we  should 
proceed.  We  have  the  court,  and  if  we  provide  a  method  by  which  the  people  and  the 
tax-payers  of  the  city  can  free  themselves  of  its  burden,  I  think  we  have  discharged  our 
duty  to  that  city,  especially  as  that  is  what  has  been  asked  at  the  hands  of  this  committee 
by  its  local  representatives. 

I  know,  Mr.  Chairman,  that  there  have  been  some  objections  raised  as  to  the  fact 
that  the  judge  is  allowed  to  be  a  commissioner  in  chancery;  and  yet  the  commissioner  in 
chancery  is  one  who  is  appointed  by  the  court  on  account  of  his  impartiality,  to  whose 
findings  great  weight  is  attached.  It  is  in  the  line  exactly  of  judicial  work,  and  I  can- 
not conceive  why  there  should  be  any  objection  to  the  fact  that  the  city  judge  is  allowed 
to  be  a  commissioner  in  chancery. 

For  these  reasons,  therefore,  I  ask  that  the  resolution  of  the  gentleman  from  Staun- 
ton, which  provides  that  these  city  courts  shall  be  destroyed  and  that  the  cities  shall  be 
made  to  form  a  part  of  the  circuit  of  the  county  in  which  they  exist,  shall  be  voted 
down. 

Mr.  Withers:  Mr.  Chairman,  in  a  question  of  this  sort  the  facts,  I  presume,  are  de- 
sired to  be  gotten  at.  Otherwise  I  should  not  delay  this  committee  the  very  few  minutes 
I  shall  delay  it,  by  saying  anything  further  upon  this  report.  But  truth  should  be  at- 
tained, even  though  it  hurts  the  side  that  is  seeking  it,  for  truth  is  like  a  star  that  al- 
ways exists.  It  may  be  for  the  moment  hidden  by  a  cloud  or  mist  of  misapprehension 
or  misinformation  or  error,  but  as  soon  as  that  is  blown  away,  we  will  see  that  truth 
exists  still. 

The  immediate  cause  of  my  saying  anything  further  to  this  committee  is  because  of 
what  my  distinguished  friend  from  Rockingham  (Mr.  Keezell),  who  is  as  desirous  of 
attaining  the  truth  as  I  am,  has  said  about  the  saving  in  the  judiciary  system  caused  by 
this  report.  He  estimated  it  at  not  a  cent.  In  the  briefest  possible  way  I  think  I  am 
prepared  to  show  exactly  what  it  will  save. 

The  item  of  salaries  there  can  be  no  dispute  about.  We  pay  to  judges  as  now  con- 
stituted so  much;  we  will  pay  under  the  scheme  proposed,  if  adopted,  just  so  much.  The 
difference  between  them  is  $14,524.61.  The  variation  in  my  statement  from  that  of  the 
honorable  chairman  of  the  committee  is  due  to  the  fact  that  the  committee  report,  in 
summing  up  the  difference  of  salaries,  contains  an  error.  The  $80  for  the  court  of  Wil- 
liamsburg is  not  for  a  separate  corporation  court  at  all,  but  for  the  county  court.  That 
explains  the  difference. 

Now,  in  a  document  entitled  "Document  No.  4,"  furnished  to  this  Convention  by  the 


i486 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


State  Auditor  at  the  request  of  this  Convention,  will  be  found  the  following  items,  which 
are  eliminated  by  the  report  of  the  Judiciary  Committee: 

There  is  a  salary  allowed  to  the  clerks  of  the  circuit  courts  by  a  certain  section  of  the 
Code,  which  I  do  not  now  recall,  and  those  salaries  aggregate  $2,425.50;  so  that  with  one 
clerk,  as  this  system  contemplates,  there  can  be  no  justification  and  no  excuse  for  a  con- 
tinuance of  a  salary  to  a  circuit  court  clerk. 

That  same  report  shows  that  to  the  sheriffs  and  sergeants  of  the  respective  cities 
and  counties  of  the  Commonwealth  there  is  allowed,  by  another  section  of  the  Code,  two 
dollars  a  day  for  the  sheriff  and  a  deputy  for  their  attendance  upon  the  terms  of  the 
circuit  courts  of  the  State.  Now,  they  are  not  allowed  anything  for  their  attendance 
upon  the  county  court.  Therefore,  when  you  have  the  single  system  of  courts  you  will 
necessarily  abolish  the  allowance  of  four  dollars  a  day  for  the  attendance  of  sheriff  and 
deputy  upon  the  circuit  courts.  That  item  amounts  to  $7,215.99.  These  two  items 
exclude  counties  and  cities.  I  do  not  understand  why  janitors  should  be  allowed  com- 
pensation for  attending  to  circuit  court  rooms,  unless  they  are  separate  in  some  of  the 
counties  of  the  State.  When  there  is  only  one  court,  there  can  be  no  excuse  for  continu- 
ing this  item  of  expense.   Therefore,  the  saving  there  will  be  $2,269.21. 

From  another  document,  which  was  furnished  this  Convention  by  its  secretary,  and 
which  relates  to  the  various  clerks  of  the  counties  in  the  State,  it  appears  that  in  addi- 
tion to  the  salaries  allowed  the  clerks  of  the  circuit  courts  of  Virginia,  certain  allowances 
are  made  to  those  circuit  courts  by  the  boards  of  supervisors  of  the  counties.  Those 
allowances  aggregate  $9,132.  With  a  single  system  of  courts,  and  but  one  clerk  to  the 
county,  there  can  be  no  justification  for  the  continuance  of  that  allowance. 

The  same  document,  which  is  headed  by  the  clerk,  "Disbursements  out  of  the  County 
Levy  to  Judges,  Clerks  of  County  and  Circuit  Courts,  and  Attorneys  for  the  Common- 
wealth for  the  year  ending  July  1,  1901,"  shows  that  the  counties  of  the  Commonwealth, 
through  their  boards  of  supervisors,  make  allowances  to  the  county  clerks  of  the  Com- 
monwealth to  the  am,'ount  of  $39,980.31.  By  combining  the  offices  and  increasing  the 
jurisdiction  of  the  clerk,  there  would  be  no  justification  for  such  allowances,  unless  per- 
chance it  be  urged  that  in  certain  small  counties  an  allowance  may  be  necessary.  The 
reply  to  that  is  that  in  large  counties  like  Pittsylvania  and  Rockingham,  the  fees  of  the 
Clerks  of  the  courts,  when  their  offices  are  combined,  will  justify  the  fixing  of  a  salary 
and  the  turning  of  the  extra  fees  into  the  State  Treasury.  If  the  reply  is  made  that  the 
clerks  will  not  collect  more  fees  than  their  salaries  amount  to,  the  answer  is  two-fold: 
jFirst,  appoint  as  clerk  a  man  who  will.  Second,  even  if  the  fees  are  not  collected,  they 
represent  a  saving  to  the  people  just  as  much  as  if  they  had  been  collected  and  turned 
into  the  treasury,  except  that  the  benefit  is  an  individual  rather  than  a  general  one. 

Therefore,  the  total  saving  to  the  people  of  salaries  and  allowances  (not  fees)  act- 
ually  cut  off  by  the  committee's  report  (and  I  am  not  arguing  that  it  is  all  that  I  would 
have  liked  to  see  it,  but  I  am  stating  the  simple  fact),  is  the  sum  of  $75,547.17,  the 
items  being  as  I  have  stated. 

Included  in  that  amount  is  the  sum  of  $1,592.90,  allowed  by  the  circuit  court  of  Rich- 
mond to  its  sheriffs  and  its  janitor.  I  believe  the  city  of  Richmond  always  says  that 
everything  allowed  is  absolutely  necessary  and  cannot  be  cut  off.  Of  course  that  may  or 
may  not  be  error;  but,  admitting  that  it  is  not  error,  you  will  save  $74,000  by  this  re- 
port— nearly  enough  to  pay  the  expenses  of  this  Convention  up  to  the  first  of  December, 
and  in  addition  

Mr.  Pettit:  What  assurance  have  we  against  the  allowances  you  propose  under  the 
new  Constitution? 

Mr.  Withers  The  assurance  you  have  is  that  if  this  Convention  will  adopt  this  re- 
port  

Mr.  Pettit:  Will  not  the  same  authority  who  have  in  the  past  been  making  these 
allowances  to  the  clerks  and  sheriffs  still  be  authorized,  notwithstanding  anything  con- 
tained in  your  report,  to  make  them  hereafter? 
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;Mr.  Withers:  There  are  tvro  answers  to  that  question.  The  first  is  that  thev  will 
not  authorize  allowances  to  officials  who  are  abolished  by  this  report.  The  second  is 
that  there  ought  to  be,  in  the  statute  or  constitutional  law  of  Virginia,  a  prohibition 
against  the  subsidizing,  by  allowances,  of  local  officials  by  local  authorities. 

Mr.  Pettit:  I  am  sure  my  friend  knows  that  there  is  only  one  clerk  now  in  the 
small  counties. 

Mr.  Withers:    My  figures  take  that  fact  into  consideration,  sir. 

Mr.  Pettit:  And  there  will  be  two  clerks,  as  he  concedes,  in  other  counties,  under 
the  report  of  his  committee. 

Mr.  Withers:  Yes,  and  nearly  every  county  in  the  State  has  two  clerks.  I  hare 
here  a  list  of  the  counties  in  which  there  is  but  one  clerk,  and  the  counties  in  which 
There  are  two. 

]\Ir.  Pettit:  The  counties  that  have  less  than  15,000  population  cannot  have  two 
clerks. 

Mr.  Withers:  They  are  not  very  many,  sir.  The  fact  remains  that  this  Convention 
or  the  Legislature  can,  at  any  time  they  deem  proper,  put  a  stop  to  allowances.  If  an 
office  is  to  be  supplemented  by  an  allowance,  there  is  no  reasonable  reason  for  its  exist- 
ence, except  possibly  in  the  case  of  some  of  the  very  small  counties. 

Now  Mr.  Chairman,  I  want  to  call  this  committee's  attention  to  one  other  phase  of 
the  economic  question  of  this  report.  This  is  an  actual  cutting  off  of  items  now  allowed. 
Under  this  report  you  cannot  calculate  with  anything  approaching  accuracy  or  perfec- 
tion what  will  be  saved,  by  reason  of  the  fact  that  appeals  in  felony  cases,  liquor-license 
cases  and  misdemeanor  cases  can  no  longer  be  had  from  the  county  to  the  circuit  court, 
for  there  will  be  no  county  court.  You  cannot  estimate  what  will  be  saved  to  the  State 
of  Virginia  by  the  fact  that  there  will  be  in  each  county  of  the  State,  not  over  twelve 
and  often  not  more  than  six  terms  of  court,  instead  of  fourteen,  as  at  present;  and,  there- 
fore, the  incidental  expenses  of  such  courts,  such  as  summoning  jurors,  witnesses,  clients, 
and  the  various  other  persons  in  attendance  upon  a  court  trial,  will  be  entirely  wiped 
out. 

But  be  that  as  it  may,  while  that  cannot  be  reached  except  by  an  approximate  calcu- 
lation, the  saving  in  the  items  actually  listed  and  shown  to  this  Convention  (the  au- 
thority for  which  I  give  by  name  from  the  documents  furnished  to  this  Convention  by 
the  Auditor  and  by  its  Secretary)  will  add  up  at  least  the  sum  of  S75.000;  and  that  is  a 
matter  well  worth  its  consideration. 

Mr.  Hancock:  Mr.  Chairman,  representing  as  I  do  on  t-his  floor  one  of  the  cities 
of  the  second  class,  I  think  it  proper  that  I  should  say  that  while  that  city  numbers 
less  than  I'i'.OOO  inhabitants,  its  people  are  in  favor  of  retaining  a  separate  city  court. 
While  the  population  does  not  reach  10,000,  it  lacks  only  216  of  reaching  that  number. 

There  has  been  a  large  increase  in  the  population  of  the  city  since  the  last  census, 
and  if  the  census  were  taken  to-day,  the  population  would  reach  nearer  12,000  than 
10,00'j.  Then,  just  outside  of  ttie  city  for  one  mile,  and  within  the  jurisdiction  of  this 
court,  there  are  about  5,000  people.  This  would  really  give  the  Hustings  Court  of  Man- 
chester a  jurisdiction  over  15,000  people,  at  least.  I  see  no  reason  why  this  Convention 
should  not  give  to  this  city  the  court  as  provided  for  in  the  report  of  tlie  Committee  on 
the  Judiciary,  and  I  hope  it  will  be  done. 

I  do  not  intend  to  discuss  the  question  of  the  single  court  system  as  reported  by  the 
committee.  I  believe  the  committee  have  acted  as  they  tliought  best  for  the  State.  My 
opinion  has  always  been  and  is  now,  that  the  county  court  system  ought  to  have  been 
retained,  and  that  our  present  system  of  courts  should  not  be  disturbed.  I  believe  our 
present  court  system  is  better  than  that  reported  by  tlie  committee.  I  voted  for  the 
amendment  of  the  gentleman  from  Roanoke  city,  providing  that  the  county  courts  be  re- 
tained; but  when  the  vote  was  announced  and  that  amendment  was  defeated  by  a  vote 
of  42  to  9,  it  made  me  fear  that  there  was  no  hope  for  the  county  court  system.  If  there 
is  any  hope  for  it.  I  am  ready  to  speak  for  it  and  to  vote  for  its  retention. 

In  regard  to  the  arrangement  of  circuits.  I  suppose  the  gentleman  from  Frederick 
'Mr.  Harrison),  when  he  referred  to  "'"the  gentleman  from  Chesterfield,"  and  pleasantly 
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suggested  his  committing  suicide,  in  order  to  get  rid  of  the  personal  equation,  was  re- 
ferring to  the  fact  that  I  was  one  of  the  circuit  judges  of  this  State,  and  might  possibly 
be  a  candidate  for  judge  of  one  of  these  twenty-four  circuits  now  to  be  constituted.  I 
have  nothing  to  do  with  that.  I  am  now  a  circuit  court  judge  when  I  am  not  in  this  Con- 
vention. But  on  this  floor  I  am  no  circuit  court  judge,  and  I  am  not  recognized  as  an 
officer  at  all.  How  can  an  officer  commit  hari-kari  when  he  has  nothing  to  commit  it 
upon?  (Laughter.)  But  I  believe  my  friend  from  Frederick  likes  office-holding  as  well 
as  the  gentleman  from  Chesterfield. 

I  will  make  him  this  proposition.  If  he  will  arise  on  this  floor  and  say  that  he  will 
not  be  a  candidate  for  the  position  of  judge  of  any  one  of  these  circuit  courts  I  will  join 
hands  with  him  and  say  that  I  will  not  be  a  candidate  either.  (Laughter.)  I  will  wait 
for  him  to  stand  and  extend  his  hand  to  me.  (Laughter.)  He  does  not  come,  and  he 
will  not  come.  (Laughter.) 

Mr.  Harrison:    I  understood  the  gentleman  from  Chesterfield  to  say  that  he  was  . 
not  talking  now  as  a  judge  or  as  an  office-holder.    He  certainly  cannot  make  his  proposi- 
tion if  he  is  not  an  office-holder. 

Mr.  Hancock:  Office-holders  and  private  individuals  can  all  make  propositions;  and 
sometimes  the  proposition  of  a  private  individual  is  as  good  as  the  proposition  of  an 
office-holder. 

Mr.  Harrison:  I  will  agree  to  that,  when  it  comes  to  the  gentleman  from  Chester- 
field. 

Mr.  Hancock:  Well,  it  is  evident  that  the  gentleman  from  Frederick  is  unwilling 
to  accept  my  proposition,  and  I  am  glad  of  it,  for  I  wish  to  see  him  elected  as  one  of 
these  circuit  judges. 

Mr.  Meredith:  I  will  say  simply  a  word  or  two,  sir,  in  regard  to  the  cities  of  less 
than  10,000  inhabitants.  I  shall  not  take  the  time  of  the  Convention  very  long,  because 
the  question  has  been-  very  thoroughly  discussed.  Of  course  the  city  of  Richmond  has 
no  interest  in  the  question  and  I  think  I  can  speak  as  one  looking  at  this  subject  simply 
as  a  matter  of  fairness  to  the  people  of  the  smaller  cities. 

I  desire  to  call  your  attention  to  the  fact,  which  I  think  all  the  members  of  the 
Judiciary  Committee  will  bear' out,  that  when  we  began  to  consider  the  judiciary  system 
of  the  State  we  did  not  go  into  it  with  any  desire  to  absolutely  destroy  everything  that 
already  existed,  to  wipe  out  everything  old  and  put  something  new  in  the  place  of  it.  We 
did  not  propose  to  be  any  more  radical  than  we  could  possibly  help.  Our  idea  was  simply 
to  preserve,  as  far  as  we  could,  what  we  understood  to  be  beneficial,  and  to  remove  only 
that  which  had  been  regarded  as  injurious. 

When  we  came  to  the  county  court,  it  was  the  almost  unanimous  belief  of  the  com- 
mittee that  that  was  a  system  of  judiciary  that  ought  to  be  removed;  and  that  was  done. 
Only  two  or  three  gentlemen  have  discussed  upon  this  floor  their  wish  to  go  back  to  that 
system.  Therefore,  it  seems  to  me  that  we  ought  to  regard  that  matter  as  having  been 
settled  in  accordance  with  the  practically  unanimous  wish  of  this  Convention,  if  we  can 
take  as  a  guide  the  vote  of  a  few  days  ago  of  41  to  9. 

I  say,  therefore,  that  when  gentlemen  undertake  to  attack  this  report  they  are  at- 
tacking the  voice  of  this  Convention;  for  this  Convention,  by  a  vote  of  41  to  9,  deter- 
mined that  it  would  not  reinstate  the  county  courts.  Therefore,  in  any  argument  against 
any  other  part  of  the  committee's  report,  I  respectfully  submit  that  it  is  unfair  to  make 
use  of  the  fact  that  we  abolish  the  county  courts  by  our  report.  The  Convention,  by  its 
voice,  has  declared  that  we  did  right.  Any  other  argument  these  gentlemen  can  bring 
up  may  be  proper,  but  1  submit  that  it  is  not  proper  to  make  an  attack  upon  the  report 
of  the  committee  on  that  point.  That  part  of  the  report  has  been  affirmed  and  approved 
and  ratified  by  this  Com,mittee  of  the  Whole.  And  yet  that  has  been  the  great  ground- 
work of  the  attack  upon  the  committee  by  the  gentlemen  who  have  spoken  on  this  ques- 
tion. 

I  say  that  we  ought  not  to  look  at  that  matter,  but  that  we  ought  to  come  to  the 
question  now  before  us,  as  to  whether  or  not  we  shall,  in  the  Constitution,  abolish  the  ex- 
istence of  the  courts  in  the  smaller  cities. 
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I  will  ask  any  gentleman  to  tell  me  why  tliat  course  should  be  taken.  Are  they  not 
beneficial  to  those  cities?  Have  they  not  aided  in  having  the  business  of  the  cities  car- 
ried out  promptly?  Do  we  not  know  that  when  we  can  get  law  suits  speedily  determined, 
it  aids  a  business  community?   Therefore,  I  ask,  what  reason  is  there  for  their  abolition? 

Why  should  we  abolish  the  city  courts  of  these  smaller  cities?  YvHiere  does  the  de- 
mand come  from?  We  had  a  demand  for  the  abolition  of  the  county  courts,  and  we 
yielded  to  it;  but  where  is  the  demand  as  to  the  courts  of  the  lesser  cities?  Where  is  the 
city  whose  representative  has  asked  that  it  should  be  done,  except  the  gentleman  from 
Augusta  (Mr.  Quarles)?  Every  other  gentleman  has  spoken,  so  far  as  we  know,  in  favor 
of  retaining  them,  or  at  least  in  favor  of  retaining  them  until  it  is  possible  to  get  an 
expression  of  opinion  from  the  people.  Therefore  I  say  that  the  gentleman  from  Augusta 
stands  here  alone  as  undertaking  to  abolish,  not  a  system  that  we  propose  to  bring  into 
existence,  but  a  system  of  judiciary  which  now  exists  and  which  has  existed  in  some 
of  these  cities  for  a  hundred  years. 

Mr.  Lindsay:  I  have  not  said  anything  upon  this  subject;  but  I  am  unwilling  to  al- 
low to  go  uncorrected  the  statement  that  the  gentleman  from  Augusta  stands  alone  on 
this  point.  The  representatives  from  Albemarle  and  Charlottesville  certainly  are  not 
here  asking  for  the  retention  of  their  corporation  court. 

Mr.  Meredith:  I  understand,  but  does  the  gentleman  want  to  have  that  court  abol- 
ished in  the  Constitution,  or  does  he  want  to  let  the  people  say  whether  it  shall  be  abol- 
ished or  not? 

Mr.  Lindsay:  I  am  perfectly  willing,  sir,  so  far  as  I  am  concerned,  to  have  it  abol- 
ished in  the  Constitution. 

Mr.  Meredith:  I  say  that  those  gentlemen  whom  I  have  heard  speak  upon  this  floor 
have  held  that  view.  The  gentlemen  from  Charlottesville  had  not  expressed  his  view 
up  to  this  point.  There  are  now  two  who  are  asking  that  the  court  shall  be  abolished, 
and  one  of  them  wants  it  conditionally.  He  is  not  willing  to  accept  absolutely  the 
proposition  that  it  shall  be  abolished  as  an  evil  which  should  not  exist.  He  is  not  will- 
ing to  go  that  far.  He  is  not  willing  to  assume  the  responsibility,  and  say  that  this  is  an 
evil  which  should  be  abolished;  but  he  simply  wants  it  put  so  that  it  may  be  abolished, 
with  the  right  of  the  people  to  reinstate  it  hereafter. 

I  respectfully  submit,  gentlemen,  that  when  you  undertake  to  change  the  judiciary 
you  should  be  certain  as  to  what  you  ask.  You  should  feel  confident  that  your  position; 
is  right,  and  when  you  ask  that  a  court  shall  be  abolished  that  you  mean  to  abolish  it 
absolutely,  and  not  simply  to  abolish  it  with  the  idea  of  hereafter  letting  the  people  say 
whether  they  want  the  court  or  not. 

Mr.  Quarles:  You  allow  the  people  to  abolish  it,  and  do  not  abolish  it  absolutely. 
The  only  difference  between  you  and  myself  is  this:  I  say  abolish  it,  and  leave  it  with 
the  people  to  re-establish  it  if  they  desire  it.  You  let  it  remain  as  it  is,  and  then  leave 
it  to  the  people  to  abolish  it  if  they  desire,  putting  two  elections  between  them  and 
abolition.    There  is  the  difference. 

Mr.  Meredith:  The  difference  is  this,  Mr.  Chairman.  I  recognize  the  existence  of 
a  court  to  which  people  have  become  accustomed.  I  recognize,  so  far  as  I  can  recognize 
it,  that  the  court  is  beneficial,  and  should  remain.  I  do  not  propose  to  tie  the  hands  of 
the  people  if  they  want  to  have  it  abolished;  but  so  far  as  my  personal  opinion,  or  the 
opinion  that  I  express,  as  a  member  of  this  Convention,  is  concerned,  I  believe  in  the 
existence  of  those  courts. 

In  addition  to  that,  Mr.  Chairman,  I  call  your  attention  to  the  fact  I  stated  just  now, 
that  when  we  went  to  consider  the  character  of  the  judiciary,  we  determined  not  to 
make  any  more  changes  than  we  could  help,  or  any  more  than  were  demanded  by  the 
people. 

What  is  the  present  condition  of  affairs  in  this  Commonwealth?    Let  us  see  if  we 
have  made  a  change,  and  if  so,  if  it  is  a  change  that  is  somewhat  injurious  to  the  people 
of  the  smaller  cities.    If  you  turn  to  the  present  Constitution,  what  do  you  find?  That 
every  city  with  five  thousand  inhabitants  shall  have  a  judge.    That  is  the  requirement  of 
94— Const'.  Debs. 
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the  present  Constitution.  You  will  find  it  in  the  fourteenth  section  of  the  article  on  the 
judiciary  department  in  the  present  Constitution. 

What  do  we  say?  We  enlarge  the  population  necessary  for  that  purpose.  We  say 
that  a  city  shall  have  a  population  of  ten  thousand,  or  at  least  that  the  court  shall  be 
now  in  existence,  and  that  only  in  those  cities  where  this  court  is  now  in  existence  shall 
it  be  retained.  Very  few  of  those  cities,  only  some  two  or  three  of  them,  contain  less 
than  five  thousand  inhabitants. 

Mr.  Wise:  I  do  not  wish  to  interrupt  your  argument,  nor  am  I  opposed  to  the 
report  of  the  committee,  but  1  want  to  know  why  it  is  that  you  provide  that  there  shall 
be  two  elections  of  the  people  required  in  order  to  abolish  these  courts? 

Mr.  Meredith:  I  am  coming  to  that  in  a  moment.  I  am  simply  showing  that  we 
are  not  undertaking  to  make  something  new;  we  were  not  radical  in  it.  We  simply 
recognize  the  existence  of  these  courts,  courts  that  were  put  where  they  are  by  the  Con- 
stitution of  Virginia,  to  which  people  have  become  accustomed,  and  for  the  abolishment 
of  which,  so  far  as  we  can  see,  there  is  no  very  widespread  demand.  Recognizing  that, 
v/e  have  proposed,  not  that  the  Constitution  shall  abolish  them,  but  that  the  people  may 
abolish  them  if  they  see  fit. 

Let  me  now  say  a  word  as  to  the  method  of  abolishment,  in  answer  to  the  question 
of  the  gentleman  from  Richmond  (Mr.  Wise):  We  all  recognize,  Mr.  Chairman,  that 
judges  sometimes  have  to  make  unpopular  decisions.  We  all  recognize  that  judges  may 
sometimes  become  personally  unpopular.  In  order  that  in  some  moment  of  anger,  some 
moment  of  excitement  over  some  question  really  outside  of  the  system  of  judiciary,  the 
people  may  not  hurriedly  remove  the  judge,  we  have  simply  said:  "You  shall  exercise 
this  privilege  by  two  elections,  so  that  we  can  get  your  sober  second  thought." 

Mr.  Harrison:  I  would  like  to  call  the  gentleman's  attention  to  the  fact  to  which  I 
intended  to  refer  when  I  was  on  the  floor,  that  no  other  judge  can  be  removed  during  his 
term  of  office.    This  is  simply  in  that  line. 

Mr.  Meredith:  The  gentleman  from  Frederick  calls  my  attention  to  the  fact  that 
these  judges  are  subjected  to  something  to  which  no  other  judge  is  subjected, — that  is, 
removal  during  their  term  of  office.  So  that  while  we  put  this  power  in  the  hands  of 
the  people,  we  simply  desire  that  it  shall  not  be  exercised  in  a  moment  of  excitement, 
and  that  when  a  judge  is  elected  he  nsay  have  the  feeling  of  independence  that  will  result 
from  knowing  that  he  cannot  be  turned  out  by  a  single  election. 

Mr.  Chairman,  I  do  not  desire  to  call  names,  but  I  knov/  that  in  this  city,  within 
the  last  three  or  four  years,  there  was  such  excitement  as  to  one  of  the  judges  that  if  it 
had  been  possible  to  have  a  popular  election  I  believe  the  court  would  have  been  abolished, 
and  for  what  reason?  The  simple  question  was  whether  he  should  remove  a  negro 
janitor  and  put  a  white  janitor  in  his  place. 

In  cities  w^here  the  people  are  so  crov/ded  and  where  they  have  such  close  com- 
munion with  each  other,  where  they  can  spend  evening  after  evening  upon  the  street 
corners  discussing  matters  of  this  kind,  such  a  feeling  can  be  stirred  up  more  readily 
than  in  the  country  districts.  Therefore,  knowing  the  situation  in  these  cities,  knowing 
the  character  of  the  people  of  our  State,  knowing  how  easily  excited  they  can  become 
over  matters  of  this  kind,  we  simply  propose  that  we  shall  take  their  sober  second 
thought  before  abolishing  this  part  of  the  judiciary.  For  that  purpose,  while  giving 
them  a  right  to  abolish  the  system  if  they  really  deem  it  wise  to  do  so,  but  at  the  same 
time  trying  to  protect  a  system  of  judiciary  from  attack  in  a  moment  of  excitement,  we 
have  proposed  that  two  elections  shall  be  required  to  abolish  this  court. 

But  what  I  rose  to  call  attention  to  is  that  we  are  recognizing  the  existence  of  courts 
now  in  existence,  courts  that  came  into  existence  under  a  constitutional  provision  say- 
ing that  every  city  of  5,000  inhabitants  should  have  a  city  court.  We  raise  the  minimum 
to  10,000  inhabitants.  We  say:  "You  shall  not  have  a  court  without  having  10,000  inhabi- 
tants, unless  you  are  willing  to  pay  for  it  and  the  court  is  now  existing."  Therefore, 
so  far  as  we  thought  it  wise,  we  have  raised  the  limit  under  the  present  Constitution, 
but  we  have  also  recognized  the  fact  that  we  ought  not  to  uproot  a  system  of  judiciary 
unless  there  be  some  need  for  it.    In  a  conservative  spirit  we  thought  that  we  should 
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not  abolisli  a  part  of  ttie  judiciary  system  simply  because  somebody  thinks  it  is  wrong; 
but  tbat  it  should  be  done  only  in  the  event  that  the  people  decide  upon  sober  second 
thought,  that  it  is  v^Tong.  For  that  reason  we  thought  it  wise  to  retain  the  system  for 
the  present,  giving  the  people  at  the  same  time  a  chance  to  abolish  it  if  they  should  de- 
termine to  do  so. 

Mr.  Keezell:  Mr.  Chairman,  I  only  wish  to  delay  the  Convention  one  moment,  and 
the  point  to  which  I  vrish  to  address  myself  is  the  statement  made  by  the  Senator  and 
delegate  from  Danville  (Mr.  Withers)  with  reference  to  the  saving  that  will  result  from 
the  adoption  of  the  system  proposed  by  the  committee's  report.  I  want  to  reiterate  the 
statement  I  made  upon  this  iloor  on  Saturday  that  the  report  of  this  committee  does  not 
make  a  saving  of  a  dollar  to  the  tax-payers  of  the  Commonwealth  of  Virginia,  except  an 
apparent  saving,  as  he  says,  of  |14,000;  the  report  puts  it  at  ?15,000.  That  is  simply  a 
saving  in  the  salaries  of  the  judges,  which  may  be  increased  by  the  Legislature,  if  it 
sees  fit,  to  a  sum'  as  far  bej'ond  the  present  salaries  as  the  sum  named  in  the  report  is 
beneath  them. 

The  gentleman  undertakes  to  say,  because  he  cuts  off  839,000  in  allowances  to  county 
court  clerks,  that  those  allowances  will  not  exist  in  the  future.  Is  not  the  work  of  the 
county  clerks  bound  to  exist  whether  there  is  a  county  court  or  not;  and  will  not  the 
board  of  supervisors  pay  them  for  doing  that  work  whether  they  do  it  as  county  or 
circuit  clerks?  I  have  not  a  doubt  in  my  mind  but  that  they  will  be  paid  every  dollar 
of  it.  Part  of  it  is  for  the  criminal  business  which  they  do,  and  for  which  they  receive 
no  other  pay.  Part  of  it  is  paid  for  the  work  which  they  do  for  the  board  of  supervisors. 
The  work  is  going  to  exist  and,  therefore,  they  are  going  to  get  the  allowance  just  the 
same,  whether  they  are  doing  it  as  district  clerks  or  as  circuit  or  county  clerks. 

Again,  the  clerks  are  required  to  do  certain  work  for  which  they  get  fees.  They  are 
going  to  do  that  identical  same  work,  and,  therefore,  they  are  going  to  get  exactly  the 
same  fees. 

I  think  it  is  a  sorry  spectacle,  when  \\e  undertake  to  reframe  the  judicial  system 
and  are  told  that  such  an  immense  amount  of  money  is  going  to  be  saved,  that  we  are 
undertaking  to  save  it  on  the  janitors  and  the  sergeants  and  the  clerks,  who  get  small 
fees,  and  who  have  to  do  a  great  deal  of  work.  The  compensation  of  that  class  of 
people  is  not  a  thing  on  which  we  ought  to  undertake  to  base  a  saving. 

Mr.  Withers:    How  much  does  your  clerk  get? 

Mr.  Keezell:  The  clerk  of  my  court  gets  a  good  compensation,  so  far  as  the  fees  of 
his  office  are  concerned.  He  only  gets  for  doing  the  same  work  what  the  clerk  of  any 
other  court  gets,  and  if  he  has  more  work  to  do,  he  is  entitled  to  more  pay. 

Mr.  Withers:    Do  they  not  get  five  or  six  thousand  dollars? 

Mr.  Keezell:  I  do  not  know  the  amount,  btit  they  return  a  quid  pro  quo  in  the  work 
they  do  for  the  salaries  they  get;  and  it  is  not  fair  or  right  to  expect  them  to  do  a  certain 
work  for  which  there  are  no  fees  without  allowance,  because  they  do  get  fees  for  doing 
other  work.  If  you  vvant  to  change  the  system,  do  away  with  the  fees  altogether,  that  is 
something  else;  but  you  do  not  propose  to  do  that  in  this  report.  You  have  not  under- 
taken to  do  anytTiing  of  that  sort;  and  I  say  so  far  as  this  report  is  concerned  (and  that 
is  what  I  was  discussing)  you  do  not  save  a  dollar  to  the  tax-payers  of  Virginia  except 
what  you  profess  to  save,  in  the  fourteen  thousand  and  some  hundreds  of  dollars,  on  the 
salaries  of  the  judges,  and  that  the  Legislature  is  competent  now  to  save  every  dollar 
that  you  say  can  be  saved  under  the  present  system. 

Therefore,  I  maintain  the  proposition  which  I  asserted  before,  that  the  taxpayers 
of  Virginia  will  not  be  benefitted  by  the  provisions  of  this  report. 

The  Chairman:  As  the  Chair  understands  the  propositions  of  both  gentlemen  recom- 
mend to  the  Convention  that  section  8  be  recommitted  to  the  Committee  on  the  Judi- 
ciary, with  instructions.  They  differ  only  as  to  those  instructions.  The  gentleman  from 
Augusta  (Mr.  Quarles)  proposes  that  the  Committee  on  the  Judiciary-  shall  be  instructed 
to  so  re-arrange  the  circuits  as  to  include  the  cities  of  the  second  class  in  the  circuits 
and  also  to  consider  the  objection  of  any  member  to  any  portion  of  section  8.  The  gen- 
tleman from  Lancaster  (Mr.  Dunaway)  proposes  to  have  the  Committee  on  the  Judiciary 
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instructed  to  so  rearrange  the  circuits  as  not  to  embrace  more  than  four  counties  in  any 
one  circuit.  The  question  is  on  agreeing  to  the  first  branch  of  the  resolution  proposed 
as  a  substitute  by  the  gentleman  from  Augusta. 

The  first  branch  of  the  substitute  was  rejected. 

The  Chairman:  The  question  now  is  on  agreeing  to  the  second  branch  of  the  reso- 
lution proposed  as  a  substitute. 

The  second  branch  of  the  substitute  was  rejected. 

The  Chairman:  The  question  now  recurs  on  agreeing  to  the  resolution  proposed  by 
the  gentleman  from  Lancaster. 

Mr.  C.  J.  Campbell:  Mr.  Chairman,  I  did  not  intend  to  say  anything  on  this  sub- 
ject. In  the  first  place,  I  am  feeling  unwell.  But  I  do  desire  to  say  a  few  words  to  this 
committee. 

First,  Mr.  Chairman,  I  desire  to  say  that  I  favor  the  resolution  of  the  gentleman 
from  Lancaster  and  I  hope  this  committee  will  agree  to  it. 

Now,  as  to  the  economy  of  this  report.  It  is  a  well-known  fact  to  every  member  of 
this  committee  that  there  is  no  economy  whatever  in  the  report  of  the  committee.  It  is 
stated  by  the  committee  itself  that  if  we  have  district  courts  or  a  single  system  of  courts, 
instead  of  the  present  system,  there  will  be  a  saving  of  about  $14,000. 

While  I  am  on  that  point  I  wish  to  refer  to  the  remark  made  by  my  friend  from 
Richmond  (Mr.  Meredith)  just  now  that  this  Convention  had  decided  against  the  county 
court  system.  I  do  not  know  whether  it  has  or  not.  The  Convention  is  composed  of  one 
hundred  members.  My  friend  from  Richmond  said  that  the  Convention,  by  a  vote  of 
forty-one  to  nine,  decided  against  the  county  court  system.  Well,  can  fifty  or  one-half 
of  a  body  decide  any  question?  I  do  not  know  whether  the  county  court  system  has 
been  decided  against  or  not.  Even  if  the  proposition  had  received  51  votes,  a  majority 
.of  a  hundred,  taking  the  precedent  that  has  been  established  by  this  Convention  in  con- 
sidering various  propositions,  I  would  hesitate  to  say  that  the  question  had  been  de- 
cided. 

Now,  I  should  like  to  have  some  gentleman  controvert  that  position.  I  wish  you 
Vv^ould  show  me  how  the  vote  of  fifty  can  determine  any  proposition  before  a  body,  when 
it  is  composed  of  a  hundred  members. 

Mr.  Chairman,  I  believe  I  have  stated  to  many  members  on  this  floor,  leaving  out 
the  question  of  my  being  county  judge  or  anything  of  that  kind,  that  the  people  of  my 
county  are  opposed  to  the  abolition  of  the  county  court,  and  I  wish  to  remind  gentlemen 
how  it  happened  that  I  know  the  people  of  my  county  are  opposed  to  it. 

In  my  fight  for  the  Constitutional  Convention  my  opponent  made  that  an  issue.  He 
went  on  the  stump  in  twenty-seven  voting  places  in  my  county  and  took  the  position 
that  I  ought  not  to  come  to  this  Convention  because  I  was  a  county  judge  and  might  be 
interested.  I  met  him  on  the  stump  and  I  was  in  favor  of  retaining  county  courts;  and 
my  people  nominated  me  by  248  majority.  You  can  draw  your  own  conclusions  as  to 
whether  the  people  of  my  county  favor  a  single  system  or  favor  the  county  courts.  I 
am  sent  here  by  my  party  by  248  majority. 

But,  Mr.  Chairman,  I  do  not  want  to  kick  against  the  pricks.  To  be  candid,  it  is 
my  humble  judgment  that  the  opinion  of  this  Convention  is  against  the  county  court 
system.  The  vote  of  this  Convention  has  not  settled  the  question,  because  forty-one  and 
nine,  make  fifty  and  fifty  out  of  a  hundred  cannot  settle  anything;  but  while  I  have  my 
own  view  about  this  matter,  while  my  people  are  opposed  to  any  change,  yet  I  am  of 
the  opinion  that  this  Convention  is  unalterably  opposed  to  the  present  court  system,  and 
consequently  I  do  not  propose  to  kick  against  the  pricks.  I  am  one  of  those  who  know 
when  they  are  whipped.  I  am  not  here  talking  now  about  the  present  court  system; 
but  I  am  going  to  present  to  you  a  few  practical  points  on  the  report  of  the  committee. 
I  have  not  expressed  myself  publicly  so  far  upon  it,  but  now  I  am  going  to  talk  to  you 
only  a  few  minutes. 

Mr.  Chairman,  when  this  great  battle  was  before  the  people  last  spring,  when  the 
question  of  district  courts  or  the  present  court  system  was  considered,  wherever  it  was 
raised  and  discussed  before  the  people  at  all,  the  people  decided  against  any  change  in 
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their  court  system.  I  simply  say  that  in  reply  to  an  argument  of  my  friend  from  Dan- 
ville (Mr.  Withers  I.  made  here  on  Friday,  I  think.  He  said  that  protests  had  come 
from  Appomattox.  FluA'anna  and  Buckingham,  and  that  those  -vi-ere  all.  It  is  my  humble 
judgment  that  if  you  were  to  submit  this  question  to  the  people  of  the  State  to-day, 
75  per  cent,  would  vote  against  any  change  in  our  judicial  system.  Now.  you  can  take 
that  for  what  it  is  worth. 

Take  my  county.  Until  the  question  was  raised  there  I  did  not  know  how  ten  people 
stood  on  it;  but  after  it  was  discussed  at  twenty-seven  public  places  in  my  county,  on 
the  hustings,  the  people  decided  they  did  not  want  to  have  any  change  made.  I  simply 
refer  to  that  because  my  friend  from  Danville  said  here  the  other  day  that  the  people 
do  not  want  to  retain  the  present  system. 

Xow,  I  wish  to  call  yotir  attention  to  another  fact.  I  do  not  claim  to  know  any- 
thing about  your  city  courts.  I  am  a  countrj'man.  I  live  in  a  rural  district.  When  I 
say,  candidly  and  honestly,  that  I  do  not  know  anything  about  your  city  courts.  I  want 
to  tell  my  city  friends  that  they  do  not  know  anything  about  county  courts.  Who  on 
this  committee  have  carried  the  report  of  the  committee?  Simply  the  votes  of  the  city 
representatives;  and.  while  I  have  absolutely  a  high  regard  for  all  these  gentlemen  per- 
sonally, I  say  my  friend  from  Richmond  and  my  friend  from  Norfolk  do  not  know  any- 
thing more  about  the  rural  districts  than  I  know  about  the  city  districts,  and  I  do  not 
claim  to  know  anything. 

Mr.  ZMeredith:  So  far  as  I  can  recollect,  there  are  only  two  members  on  the  com- 
mittee who  represent  city  constituencies  who  were  in  favor  of  the  single  system.  ISly 
impression  is  that  nearly  all  the  members  from  the  cities  were  in  favor  of  retaining  the 
county  courts.  I  favored  it  with  the  distinct  understanding  that  if  the  county  members 
wanted  it  otherwise.  1  would  vote  otherwise. 

In  addition  to  that,  I  would  like  to  call  your  attention  to  the  fact  that  when  we 
came  to  arrange  the  county  circuits,  there  were  three  gentlemen  put  on  that  committee, 
the  gentleman  from  Danville  i  Mr.  Withers),  the  gentleman  from  Charlotte  (Mr.  Eggles- 
ton;i.  and  the  gentleman  from  Westmoreland  (Mr.  Walker),  and  there  was  no  gentle- 
man fron:  a  city  put  on  it  or  who  in  the  least  had  anything  to  do  with  the  arrangement 
of  it. 

Mr.  C.  .J.  Campbell:  I  am  glad  to  be  corrected.  All  I  have  to  say  is  that  I  wish  my 
city  friends  would  vote  like  they  talk.  If  they  are  in  favor  of  retaining  the  county  court 
system  let  them  vote  for  it,  and  not  vote  against  it. 

Mr.  Thom:  'My  attitude  on  that  committee,  Mr.  Chairman,  was  to  follow  the  lead 
of  the  members  of  the  committee  from  the  country:  and  while  I  personally  was  in  favor 
of  and  voted  for  the  retention  of  the  double  system,  with  a  modification  of  the  present 
county  court  system,  when  the  country  members  of  the  committee  preferred  a  single  sys- 
tem 1  gave  up  my  opposition  and  acquiesced  in  their  views. 

Air.  C.  J.  Campbell:  Xow.  Mr.  Chairman,  I  wish  to  repeat,  as  I  said  just  now,  that 
only  fifty  members  have  expressed  themselves  as  between  the  single  and  double  system. 
Therefore,  fifty  more  members  have  yet  to  express  themselves.  If  my  friend  is  with  us, 
let  him  vote  to  retain  the  county  courts  or  the  double  system. 

Mr.  Thorn:  I  understood  my  friend  to  say  just  now  that  he  was  willing  to  recognize 
that  he  had  been  beaten  on  the  proposition. 

Mr.  C.  J.  Campbell:  I  am  simply  making  this  observation  to  meet  the  argument  ad- 
dressed by  several  gentlemen  here  on  the  floor.  I  am  whipped.  I  reckon,  but  I  want  to 
give  you  some  medicine. 

Xow.  Air.  Chairman,  that  matter  I  am  going  to  lay  aside.  I  wish  to  say  a  few 
words  on  the  matter  of  economy.  These  gentlemen  have  put  in  black  and  white  that 
this  new  system  will  save  only  §14,000  to  the  State.  Xow,  when  this  question  of  the  two 
systems  was  agitated  in  the  campaign  preparatory  to  the  Convention,  it  was  claimed 
that  it  was  going  to  save  fifty  or  sixty  thousand  dollars.  Mr.  Chairman,  I  lay  it  down 
as  a  naked  proposition  that  it  is  not  going  to  save  one  cent;  but  it  is  going  to  be  a  more 
expensive  system  than  the  system  we  have  already;  and  I  will  show  you  why. 

I  believe  the  report  of  the  committee  provides  that  the  district  judges  shall  have  a 
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minimum  salary  of  $2,500;  and  I  give  notice  now  that  if  nobody  else  on  this  floor  offers 
an  amendment  to  wipe  that  out,  I  am  going  to  do  it;  and  if  members  do  not  vote  for  it, 
I  say  they  will  vote  against  the  interests  of  their  constituents. 

The  report  of  the  committee  provides,  furthermore,  that  the  districts  which  are  set 
forth  in  the  report  may  be  changed  from  time  to  time  by  the  Legislature.  Those  in 
this  Convention  who  have  ever  served  in  the  Legislature  can  draw  their  own  conclusions 
as  to  what  the  coming  Legislatures  are  going  to  do  with  that  part  of  your  report.  They 
are  going  to  modify  it;  and  when  the  Legislatures  of  the  next  ten  years  get  through  with 
your  report,  instead  of  having  twenty-four  districts,  you  are  going  to  have  about  forty, 
all  at  a  minimum  salary  of  ?2,500. 

Now,  that  will  save  the  tax-payers,  will  it  not?  When  some  of  you  gentlemen  who 
are  standing  by  this  report  run  for  office  fifteen  or  twenty  years  hence,  you  will  be  like  I 
was  several  years  ago  when  I  ran  for  Commonwealth's  attorney  of  my  county.  I  got 
left;  and  that  will  be  your  fix. 

Mr.  Chairman,  first  as  a  business  proposition,  it  is  an  outrage  to  fix  a  minimum 
salary  here  in  this  report  at  $2,500.  Here  is  my  friend  from  Frederick  (Mr.  Harrison), 
who  I  hope  will  always  be  a  district  or  circuit  judge,  or  some  other  kind  of  judge,  and 
here  is  my  friend  from  Chesterfield  (Mr.  Hancock).  I  feel  kindly  towards  him;  and  if 
I  had  it  in  my  power  to  keep  him  on  the  bench  until  he  died,  I  believe  I  would  keep  him 
there.  He  receives  to-day,  no  doubt,  sixteen  or  seventeen  hundred  dollars.  Now,  they 
are  going  to  be  district  judges.  The  powers  that  be  cannot  keep  either  one  of  these  gen- 
tlemen from  being  a  district  judge,  because  I  believe  their  constituents  will  want  them 
to  fill  that  position.  What  is  the  sense  of  asking  the  tax-payers  of  this  State  to  give 
those  gentlemen  a  salary  of  $2,500,  when  you  have  them  already  at  $1,600,  and  can  keep 
them  as  long  as  you  want  them? 

Then  how  about  the  dear  people,  about  whom  we  have  heard  so  many  bleat  around 
here?  That  is  looking  to  their  interests  with  a  vengeance.  Why  give  Judge  Hancock 
$2,500  when  you  now  give  him  $1,600?  I  do  not  know  what  Judge  Harrison  gets.  What 
is  the  use  of  giving  Judge  Harrison  $2,500  when  you  get  him  for  sixteen  or  eighteen  hun- 
dred dollars,  or  giving  Judge  Grimsley  $2,500  when  you  can  get  him  for  eighteen  hun- 
dred or  two  thousand  dollars?  He  has  a  very  large  circuit.  Is  any  member  of  this  Con- 
vention prepared  to  go  home  and  face  his  constituents  with  any  such  proposition  as  that? 
1  am  not,  and  I  am  not  going  to  do  it. 

Now,  there  is  another  question  about  the  committee's  report  to  be  considered. 
Everybody  who  has  had  any  experience  in  practicing  law  or  any  experience  as  a  judge 
or  any  experience  as  an  observer  or  bystander  knows  that  under  our  present  system  the 
circuit  court  is  a  court  of  appeals  when  you  compare  it  with  the  county  court.  Every 
one  knows  that  to-day  three-fourths  of  the  criminal  cases  that  start  in  the  county  court 
are  stopped  in  the  circuit  court.  Why?  An  attorney  frequently  appeals  from  the  de- 
cision of  a  county  court  to  the  circuit  court,  thinking  the  decision  will  strike  him 
on  the  right  side.  A  young  fellow  will  do  it  as  a  matter  of  experiment,  taking  the 
ohances.  When  he  gets  to  the  circuit  court,  if  the  circuit  court  sustains  the  county 
judge  he  says  I  reckon  i  was  wrong,  and  he  stops  right  there  and  gives  it  up.  The  case 
never  goes  to  the  Court  of  Appeals.  On  the  other  hand,  if  the  circuit  judge  does  not 
sustain  the  county  judge,,  then  he  goes  on  to  the  Court  of  Appeals,  where  he  has  to  stop. 
Now,  what  do  you  do,  by  the  district  court  or  single  system?  Every  case  must  go  up 
anew  from  the  district  court  to  the  Court  of  Appeals.  You  have  no  intermediate  court 
oetween  the  county  court  and  the  Court  of  Appeals,  to  stop  and  wipe  out  about  three- 
fourths  of  the  appeals.  What  will  be  the  result?  The  Court  of  Appeals  will  be  over- 
flooded,  and  then  when  you  appeal  to  the  Court  of  Appeals,  it  will  take  four,  five  or  six 
years  to  try  your  case.  Then  what  is  going  to  follow?  You  are  going  to  have  a  special 
Court  of  Appeals  as  provided  in  this  report.  You  will  have  two  courts  of  appeals.  The 
new  court  of  appeals  or  special  court  of  appeals  will  cost  you  what?  $20,000.  When  you 
have  that  (and  public  sentiment  will  demand  it;  practice  will  demand  it),  where  is 
your  saving  of  $14,000?  It  is  gone.  You  never  had  it  to  begin  with,  and  you  still  will 
not  have  it  when  you  have  your  special  court  of  appeals.    Then  where  is  your  economy? 
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My  friend  from  Danville  (Mr.  Withers),  who  started  this  district  court  business  about 
six  years  ago,  when  we  were  in  the  Legislature  together,  has  been  writing  on  this  sub- 
ject. He  has  been  quoted  all  over  this  State  as  saying  that  we  are  going  to  have  a  new 
judiciary  system  for  the  purpose  of  economy.  Now,  I  ask  the  gentleman  from  Danville 
where  is  the  economy  with  your  special  court  of  appeals?  By  your  own  written  state- 
ment you  say  you  are  only  going  to  save  $14,000  to  start  with.  When  you  have  your 
special  court  of  appeals  (and,  good  lawyers  as  you  are,  you  know  you  are  going  to  have 
it),  it  will  cost  you  $20,000.   Which  side  of  the  book  is  the  balance  on? 

Mr.  Withers:  Do  you  not  know  that  the  present  Constitution  provides  for  exactly 
the  same  thing? 

Mr.  C.  J.  Campbell:  Yes,  sir;  but  you  never  had  it,  because  you  already  had  a  cir- 
cuit court  there.    That  stopped  the  appeals,  and  you  had  no  need  for  it. 

Mr.  Withers:    That  shows  how  much  error  the  gentleman  is  laboring  under.^ 

Mr.  C.  J.  Campbell:  Of  course  everything  is  error  when  it  does  not  agree  with  you. 
I  am  always  in  error  when  I  do  not  agree  with  the  gentleman  from  Danville.  (Laugh- 
ter.) .  . 

Mr.  Withers:    That  is  generally  true,  I  believe.  (Laughter.) 

Mr.  Campbell,  at  this  point,  yielded  for  a  motion  that  the  Committee  rise. 

The  motion  was  agreed  to  and  the  President  resumed  the  chair. 

Mr.  Meredith  proposed  the  following  resolution  and  asked  its  immediate  considera- 
tion, which  was  agreed  to: 

Resolved,  That  the  President  of  the  Convention  be  authorized  to  place  the  recently 
elected  member  from  Richmond  city,  Mr.  Otway  S.  Allen,  on  any  two  of  the  standing 
committees  which  the  President  may  select. 

The  resolution  was  adopted. 

The  President:  The  Chair,  by  authority  of  the  resolution,  appoints  Mr.  Allen  a 
member  of  the  Committee  on  the  Organization  and  Government  of  Cities  and  Towns, 
and  also  of  the  Committee  on  Agricultural,  Manufacturing  and  Industrial  Interests  and 
Immigration. 

The  Convention  adjourned  until  to-morrow,  Tuesday,  December  10,  1901,  at  10 
o'clock  A.  M. 


TUESDAY,  December  10,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 

Prayer  by  Rev.  J.  B.  Hawthorne,  D.  D.,  of  Richmond. 

On  motion  of  Mr.  Hunton,  the  Convention  resolved  itself  into  Committee  of  the 
Whole  Lflr  the  purpose  of  further  considering  the  report  of  the  Committee  on  Judiciary, 
Mr.  Boaz  in  the  chair. 

Mr.  C.  J.  Campbell:  Mr.  Chairman  and  gentlemen  of  the  committee,  in  resuming 
the  remarks  which  I  began  yesterday  on  the  subject  under  consideration,  I  desire,  for 
fear  some  one  may  think  otherwise,  to  go  on  record  as  expressing  my  high  personal,  as 
well  as  professional,  regard  for  the  members  of  the  Committee  on  the  Judiciary.  With 
many  of  the  members,  from  the  chairman  down,  I  have  had  the  honor  and  pleasure  of 
serving  in  the  Legislature  of  Virginia  for  the  past  ten  years,  off  and  on.  Some  of  these 
gentlemen  have  been  my  long  personal  friends  outside  of  legislative  circles.  Unlike 
the  gentleman  from  Prince  Edward  (Mr.  Mcllwaine),  however,  who  I  believe  said  here 
last  Thursday  or  Friday  that  he  was  willing  to  accept  the  report  of  the  committee,  as  it 
is  composed  of  men  of  ability  and  experience  who  have  labored  upon  the  report  for  the 
past  five  months,  I  have  my  own  opinion  upon  every  subject  that  comes  up  before  this 
Convention.  When  I  differ  with  any  gentleman  or  with  any  committee,  I  propose  to 
express  my  opinion  upon  the  subject  under  consideration,  and  to  give  my  reasons  for  the 
position  I  take. 

I  desire  to  say  that  if  the  theory  of  the  gentleman,  as  I  infer  from  his  remarks  last 
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week,  is  true  we  can  wind  up  this  little  ball  in  about  ten  days.  All  the  members  of  this 
committee  would  have  to  do  would  be  to  swallow  what  the  various  committees  report, 
refer  their  reports  to  the  final  Committee  on  Revision,  and  in  about  ten  days  we  could 
adjourn  the  convention.  From  one  standpoint,  that  might  be  a  blessing  to  the  tax- 
payers 4f  this  State,  but  in  the  long  run  I  do  not  believe  it  would  pay  them. 

While  1  favor  the  double  court  system,  I  wish  to  say  that  if  we  are  to  have  a  single 
court  system,  or  only  one  court  below  the  court  of  appeals,  exclusive  of  the  magistrate's 
court,  it  behooves  the  members  of  this  Convention  to  make  that  system  an  efficient  one. 
The  gentleman  from  Roanoke  (Mr.  Robertson)  said  week  before  last  that  he  did  not  be- 
lieve the  single  court  system  would  do  the  business  of  this  State;  and  I  agree  with  him. 
1  do  not  believe  it,  either,  as  the  system  is  proposed  to  be  constituted. 

If  we  are  to  have  the  inevitable  (and  I  hope  it  is  not  yet  the  inevitable),  then  I 
say  it  behooves  us,  as  members  of  this  committee  and  members  of  this  Convention,  to 
make  the  proposed  system  an  efficient  one,  by  putting,  as  contemplated  by  the  resolution 
of  the  gentleman  from  Lancaster  (Mr.  Dunaway),  only  so  many  counties  in  a  district 
as  to  enable  the  judge  of  that  district  to  attend  to  its  legal  business  efficiently  and 
speedily. 

How  can  that  be  done?  By  adopting  the  resolution  of  the  gentleman  from  Lan- 
caster; by  recommitting  this  report  with  instructions  to  the  committee  to  redistrict  this 
State,  and  put  in  each  district  only  so  many  counties  that  in  every  county  where  it  is 
necessary  or  where  it  may  be  desired  there  may  be  a  monthly  court.  That  is  the  way 
to  make  this  system  an  efficient  one;  and  you  cannot  do  it  by  having  bi-monthly  courts. 

A  very  distinguished  gentleman  sat  in  front  of  me  last  week;  and  while  somebody 
over  here  was  discussing  this  question  of  a  double  or  single  system  of  courts,  he  said: 
"Why,  that  has  been  settled  by  a  vote  of  forty-one  to  nine."  I  believe  that  vote  took 
place  on  Saturday,  when,  as  is  well  known,  there  is  usually  hardly  a  quorum  in  the 
house  ,because  many  of  us  have  to  go  home  on  that  day,  to  return  Sunday  or  Monday. 
And  yet  it  is  said  that  that  question  was  settled  by  a  vote  of  forty-one  to  nine,  when  we 
had  ninety-nine  members.    There  was  just  a  quorum  present. 

I  say  the  single  system  of  courts  has  not  been  established — at  least,  not  by  that 
vote.  It  may  be  settled  or  established  by  the  sentiment  of  this  house,  and  I  am  rather 
inclined  to  believe  that  such  seems  to  be  the  case.  But  I  say  that  a  vote  of  forty-one  to 
nine  out  of  a  membership  of  ninety-nine  or  a  hundred  does  not  settle  any  proposition; 
and  when  we  get  in  the  Convention  proper,  and  you  gentlemen  have  to  go  on  record,  we 
will  see  whether  it  has  been  settled  or  not.  Thanks  be  to  a  kind  Providence,  the  time 
is  coming  when  every  member  of  this  Convention  will  have  to  go  on  record.  In  Com- 
mittee of  the  Whole  it  cannot  be  done. 

Somebody  says  this  question  has  been  settled.  I  say  again  that  it  has  not  been 
settled,  by  reason  of  the  action  of  this  committee  and  this  Convention.  How  often  has 
the  Convention  reversed  itself?  How'  often  has  this  committee  reversed  itself?  How 
often  has  the  committee  come  in  here  holding  one  opinion,  and  afterwards  entirely 
changed  its  mind?  It  has  done  it  in  the  past,  and  I  hope  it  is  going  to  do  it  again, 
especially  on  this  matter. 

What  are  the  objects  to  be  attained  through  having  a  single  system  of  courts? 
There  are  only  two  objects.  One  is  to  attain  economy.  I  showed  you  yesterday  that 
the  single  court  system  does  not  attain  that  end.  As  I  showed  you  yesterday,  the  single 
court  system  is  ultimately  going  to  be  more  expensive  to  the  taxpayers  of  the  State  than 
the  double  court  system,  by  reason  of  the  provision  of  a  special  court  of  appeals,  ard 
by  reason  of  the  elimination  of  the  present  circuit  court,  which  stands  midway  between 
the  county  court  and  the  Supreme  Court  of  Appeals.  As  I  said  yesterday,  those  of  us 
who  are  lawyers  and  those  of  us  who  have  had  the  honor  to  be  on  the  bench  know  that 
it  will  be  absolutely  necessary  to  have  a  special  court  of  appeals.  No  practicing  lawyer, 
no  public  sentiment,  is  going  to  submit  to  business  being  clogged  up  in  the  court  of 
appeals  for  five  or  ten  years  without  a  speedy  termination  of  it.  Public  sentiment  and 
the  bar  of  this  State  will  demand  that  we  shall  have  a  special  court  of  appeals.  When 
that  state  of  affairs  arises  it  will  cost  $20,000,  whereas  it  is  only  claimed  that  the 
adoption  of  the  report  will  save  |14,000.    On  top  of  that,  if  you  have  only  bi-monthly 
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courts,  as  contemplated  by  the  report  of  the  committee,  where  are  your  criminal  ex- 
penses? 

In  my  county  there  were  three  parties  indicted  for  felonies  at  the  last  term  of 
court.  My  court  was  held  on  Monday.  Two  of  the  men  were  captured  on  the  preceding 
Saturday,  and  the  other  was  captured  on  Friday.  They  had  not  employed  counsel  when 
the  indictments  were  brought  in,  and,  of  course,  they  were  entitled  to  a  continuance. 
Suppose  you  had  bi-monthly  courts;  what  would  be  the  result?  Those  poor  accused 
parties,  negroes  and  whites,  would  have  to  lie  in  my  county  jail  two  months;  and  per- 
chance at  the  end  of  that  time,  if  one  of  the  Commonwealth's  attorney's  witnesses  hap- 
pened to  he  out  of  the  jurisdiction  they  would  have  to  lie  in  jail  four  months.  That  is 
guaranteeing  every  man  a  speedy  trial  with  a  vengeance,  is  it  not? 

I  say,  sir,  that  the  adoption  of  this  plan  will  be  an  injustice  to  the  accused.  It  will 
he  an  injustice  to  this  Commonwealth.  It  will  pile  up  great  expense  by  reason  of  the 
delay  whicn  will  result  under  a  constitutional  provision,  and  later,  perchance,  under  an 
act  of  the  Legislature  from  not  giving  my  county  a  monthly  court,  to  which  it  is  en- 
titled. 

I  want  to  say  right  here  that  my  county  wants  a  monthly  court.  It  is  my  judgment 
that  it  is  entitled  to  it.  I  desire  to  say  for  the  information  of  this  committee  that  I 
have  never  had  a  chance  to  go  before  the  Judiciary  Committee.  This  is  the  first  time 
regular  grand  jury  terms.  I  do  not  know  anything,  except  in  a  general  way,  about  other 
counties  of  this  State;  but  I  know  something  about  my  county.  My  court  is  held  on 
1  have  been  heard  on  this  subject.  The  February  and  August  terms  of  my  court  are  the 
the  third  Monday  in  each  month.  In  each  of  the  ten  months  from  last  February  to  the 
present,  save  one,  I  have  had  a  special  grand  jury.  Yet  at  the  October  term  of  court 
there  was  only  one  case  continued  to  the  November  term.  The  criminal  docket  was 
cleared  up. 

Why  is  that?  Because,  as  gentlemen  are  aware  who  know  the  geography  of  my 
section,  we  have  the  little  town  of  Madison,  which  is  virtually  a  suburb  of  the  city  of 
Lynchhurg,  right  across  the  free  bridge.  ^Tien  a  robber  or  a  drunken  fellow  cannot 
stay  in  Lynchburg,  he  is  dumped  over  there  in  Amherst  county.  He  goes  over  a  free 
bridge;  it  does  not  cost  him  anything  to  walk  over  into  Amherst;  and  he  gets  beyond 
the  limits  of  the  city  of  Lynchburg.  That  is  why  we  have  so  much  criminal  business  in 
my  county.  And  I  tell  you  that  while  we  have  a  new  and  adequate  jail  there,  with  strong 
bars  to  keep  prisoners  in  the  jail,  if  we  have  only  bi-monthly  courts  in  my  county  the 
jail  will  be  filled,  and  this  Commonwealth  will  be  put  to  a  great  expense.  We  have  as  it 
is  to  try  cases  very  speedily,  in  order  to  keep  the  jail  thinned  out. 

I  want  to  say  another  thing  about  my  county.  Judge  Grimsley,  no  longer  ago  than 
the  last  term  of  the  circuit  court,  told  me  that  there  were  more  suits  in  his  court  in 
Amherst  county  than  in  any  other  county  in  his  district;  and  I  believe  he  has  about 
eleven  or  twelve  counties  in  his  district,  extending  from  Goochland  away  over  to  Cul- 
peper. 

Now,  I  have  given  you  my  statement  as  to  the  criminal  practice  in  Amherst,  and 
I  give  you  judge  Grimsley's  statement  as  to  the  civil  practice  in  Amherst,  it  is  abso- 
lutely necessary  that  we  should  have  monthly  courts  in  that  county;  and  if  this  Con- 
vention will  not  give  them  to  us  we  are  going  to  the  next  Legislature  and  try  to  get 
them,  and  I  believe  we  shall  get  them.  And  just  so  it  is  going  to  be  with  other  counties 
in  the  State. 

Now,  there  goes  your  economy,  which  is  the  first  object.  What  is  the  second  object? 
Jt  has  been  stated  here  that  we  will  get  better  judges.  I  hope  I  showed  yesterday  that 
we  would  not  get  better  judges.    In  a  large  number  of  cases  we  will  get  the  same  judges. 

Somebody  told  me  this  morning  that  it  was  understood  yesterday  by  one  or  two 
of  the  members  that  I  reflected  on  my  friends.  Judge  Hancock  and  Judge  Harrison.  I 
disclaim  any  such  intention.  On  the  contrary.  I  thought  I  was  complimenting  them 
when  I  hoped  they  would  be  made  circuit  judges.  I  stated  yesterday  that  T  voted  for 
tbem  with  great  pleasure.  I  helped  to  make  Judge  Harrison  a  judge.  He  was  in  the 
Senate,  and  I  was  in  the  House,  and  I  voted  for  him  with  great  pleasure.  I  say,  further- 
more, if  I  were  in  the  Legislature.  I  would  vote  to  keep  him  there  until  he  dies.  That 
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is  not  reflecting  on  Judge  Tom  Harrison,  is  it?    I  am  glad  to  hear  from  the  people  of  his. 
section  that  he  is  making  an  acceptable  judge. 

I  voted 'for  Judge  Hancock  for  re-election,  and  if  I  am  in  the  Legislature  again,  and 
I  may  be,  by  and  by,  if  you  take  me  off  the  bench  (you  cannot  tell  what  will  happen  up 
in  Amherst  politics,  you  know),  I  hope  I  shall  have  the  pleasure  of  voting  for  him 
again.  I  will  do  it  if  I  am  here.  That  is  not  reflecting  on  either  one  of  them.  But  I 
desire  to  say,  in  the  interests  of  the  taxpayers  of  this  State,  that  I  am  not  going  on 
record  as  voting  to  pay  those  gentlemen  $2,500  when  you  can  get  them  now  for  $1,600. 
If  you  call  that  a  reflection,  it  is  a  reflection,  or  anything  else  you  wish  to  call  it. 

I  have  been  in  politics  for  ten  years,  and  I  have  tried  to  adhere  to  the  interests  of 
the  people  of  my  county  and  of  the  State.  It  may  be  that  that  is  the  reason  why  I  am 
in  politics  now;  and  if  adhering  to  the  interests  of  the  taxpayers  of  my  county  and  of 
the  State  keeps  me  in  politics,  I  am  going  to  continue  to  be  in  politics. 

1  contend  that  there  is  no  demand  for  and  no  sense  in  giving  a  judge  $2,500  when 
you  can  get  him  for  $1,600.  If  he  was  my  brother,  I  would  say:  "Young  man,  you  are 
getting  $1,600.  You  keep  on  getting  it.  You  are  not  going  to  get  $2,500  by  my  vote." 
You  gentlemen  can  go  on  record  as  voting  to  give  $2,500  if  you  want  to  do  so.  I  will  not 
do  it,  if  i  stand  in  this  Convention  alone.  Talk  about  the  dear  people!  It  makes  me  sick 
to  see  the  inconsistency  of  some  people  in  this  State.  Gentlemen  get  up  one  minute  and 
sing  songs  about  the  dear  people,  and  turn  right  around  the  next  moment  and  go  for 
their  pocketbooks  and  their  taxes.  That  is  the  dear  people  with  a  vengeance!  I  am  not 
going  to  do  it.  The  balance  of  you  can  do  it  if  you  want  to.  Let  the  people  of  this  State 
determine  in  the  future  whether  my  side  is  right,  or  whether  your  side  is  right;  I  am 
going  to  enter  my  most  earnest  protest  against  any  such  proceeding. 

I  thought  this  Convention  was  called  for  the  purpose  of  getting  closer  to  the  people 
In  the  name  of  high  heaven!  Take  your  report  on  Education,  take  your  quadrennial  ses- 
sions report,  take  your  judiciary  report — everything  on  the  face  of  the  earth  is  elected 
by  proxy  or  by  an  indirect  vote.  Instead  of  getting  closer  and  closer  to  the  people  you 
are  getting  farther  and  farther  from  them. 

I  was  not  in  favor  of  calling  this  Convention  in  the  beginning,  until  it  was  made  a 
party  measure.  I  told  my  people  it  was  unnecessary.  I  said:  "A  lot  of  politicians  and 
city  papers  are  whooping  this  thing  up.  There  is  nothing  in  it.  I  don't  propose  to  be  a 
party  to  it."  I  agreed  that  the  Constitution  ought  to  be  amended  in  some  respects.  I 
thought  the  suffrage  and  some  other  things  ought  to  be  tinkered  with  on  account  of  the 
Black  Belt.  The  suffrage  question  is  not  so  important  in  my  county.  We  have  six  or 
seven  hundred  working  Democratic  majority,  and  that  is  all  I  want.  I  told  them  it  was 
all  bosh;  and  the  longer  this  Convention  remains  in  session,  the  more  it  is  demon-  jj 
strated.  The  sickest  set  you  ever  saw  in  your  life  are  the  people  in  my  county  who 
favored  the  Constitutional  Convention  as  an  original  proposition.  Every  time  I  go  up 
there,  a  lot  of  them  tap  me  on  the  back  and  say:  "Campbell,  you  were  right."  I  am 
going  up  next  Monday,  and  I  expect  about  five  hundred  will  comie  up  and  tell  me  I  am 
right  when  they  read  my  hurried  remarks  on  this  subject,  and  they  will  probably  read 
them,  because  I  will  print  them  in  the  New  Era,  so  that  they  will  all  have  a  chance  to 
read  them.  (Laughter.)  Somebody  said  the  Amherst  New  Era  is  the  Amherst  Bible. 
Well,  I  say  it  is  the  best  paper  in  Amherst,  because  it  is  the  only  paper  published  therQ 
(laughter),  and  on  an  occasion  of  this  kind,  I  have  it  Sient  to  every  voter;  if  they  can- 
not pay  for  it,  I  send  it  to  them  free. 

Mr.  Chairman,  I  desire  to  repeat  that  this  Convention  is  getting  more  and  more 
unpopular  every  day;  and  if  you  continue  putting  in  such  provisions  in  the  Constitution 
as  this  judiciary  report  and  the  school  report  and  reports  of  that  kind,  my  prediction  is 
that  it  will  be  "Goodbye  new  Constitution;"  and  it  ought  to  be  so. 

Now,  Mr.  Chairman,  I  have  shown  that  there  is  no  economy  in  this  proposed  change. 
I  have  shown  that  it  will  not  give  you  better  judges,  because  you  will  get  the  same 
judges.   What  is  there  left  in  advocacy  of  it?   Nothing.    It  falls,  and  should  fall;  and  if 
you  members  will  lay  aside  your  prejudices  and  preconceived  ideas,  you  will  let  it  fall 
and  fall  hard,  forever,  eternally,  so  far  as  this  Convention  is  concerned. 
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Mr.  CtLairman,  I  object  lo  iMs  report.  "V^Tiy?  Let  us  leave  out  the  question  of  a 
double  system  of  courts  now,  and  discuss  tlie  single  court  system.  I  object  to  it  in  the 
first  place,  because  this  report  discriminates  against  counties  in  favor  of  cities.  In  my 
ten  years'  experience  in  Legislative  bodies  I  liave  never  knovringly  cast  a  vote  yet  in 
favor  of  one  class  of  people  against  another.  If  I  did  it,  I  did  it  ignorantly.  I  have  never 
yet,  like  some  people  in  this  State,  made  war  on  the  city  of  Richmond.  I  love  Rich- 
mond. It  is  my  capitol.  This  is,  I  believe,  the  fourth  pleasant  winter  that  I  have  spent 
in  the  city  of  Richmond.  I  love  its  people.  I  love  Norfolk.  I  love  all  the  great  thriving 
cities  of  this  Commonwealth.  As  I  said,  I  have  never  cast  a  vote  yet  against  a  city  or 
discriminated  in  favor  of  a  county  against  a  city,  and  I  am  not  going  to  cast  a  vote  dis- 
criminating in  favor  of  a  city  against  a  county. 

Take  the  little  one-horse  town  of  Buena  Vista,  across  the  Blue  Ridge  from  my 
county.  We  will  say  that  it  has  five  thousand  population.  Some  one  said  that  it  has 
only  three  thousand.  I  do  not  know  anything  about  that.  You  are  going  to  give  them  a 
corporation  court.  Why  should  you  give  the  city  of  Buena  Vista,  with,  say,  five  thousand 
inhabitants,  court  facilities,  that  you  do  not  give  my  county  with  eighteen  thousand 
inhabitants? 

Mr.  Quarles:    It  has  only  about  two  thousand  inhabitants. 

Mr.  C.  J.  Campbell:  I  do  not  know  whether  it  has  that  number  now.  They  are 
still  leaving  there,  some  one  said. 

Mr.  Quarles;  It  is  not  a  city  under  the  present  Constitution  in  population.  .5.000 
being  required. 

Mr.  C.  J.  Campbell:  I  have  no  desire  to  reflect  upon  it.  Take  the  city  of  Char- 
lottesville. One  of  the  honored  members  of  the  Convention  from  Albemarle  county  yes- 
terday got  up  here  and  said  they  do  not  want  a  corporation  court  there;  and  yet  this 
committee  is  going  to  ram  it  down  their  throats  whether  they  want  it  or  not.  I  do  not 
propose  to  inject  myself  into  any  controversy  as  to  these  cities.  If  it  is  demonstrated  to 
me  that  they  need  the  courts.  I  want  them  to  have  them.  I  do  not  care,  especially  if 
they  are  going  to  pay  for  them;  but  I  do  not  see  why  you  should  give  those  little  one- 
horse  cities  a  court  system  that  we  do  not  get  in  my  county.  I  represent  upon  this  floor 
one  of  the  grandest  counties  in  the  State.  It  has  a  thriving  population,  and  is  a  county 
that  is  noted  for  its  Albemarle  pippins,  its  winesap  apples. 

]\Ir.  Quarles:  My  city  is  entitled  to  a  circuit  court  instead  of  a  corporation  court, 
which  belongs  to  the  smaller  places.  Under  the  present  Constitution  my  city  is  in  the 
first  class  and  I  do  not  want  it  reduced  to  the  second  class  by  this  ordinance. 

]\Ir.  C.  J.  Campbell:  I  v/ill  take  that  back.  I  am  glad  you  called  attention  to  it.  I 
will  call  it  a  six-horse  city,  if  it  will  please  my  friend.  When  I  refer  to  these  cities  as 
one-horse  cities.  I  do  not  mean  to  refiect  upon  them.  I  mean  that  they  are  small  as 
compared  with  the  larger  cities. 

Xow.  Mr.  Chairman,  take  the  city  of  Richmond;  and  I  am  bound  to  refer  personally, 
so  to  speak,  to  these  cities,  in  order  to  illustrate  the  point  I  make.  Richmond  city  has 
a  population  of  about  eighty  thousand.  Xow,  you  give  Richmond  four  courts.  If  that 
:5  not  a  discrimination  in  favor  of  a  city  a-gainst  the  country,  what  is  it? 

!Mr.  Pettit:    The  five  counties  in  our  district  have  about  the  same  population. 

Mr.  C.  J.  Campbell:  Yes,  the  five  counties.  Albemarle,  Nelson,  Amherst,  Fluvanna, 
and  Goochland  in  the  aggregate,  have  a  population  as  large  as  Richmond.  We  are  given 
one  poor  little  one-horse  judge,  and  they  take  four. 

Now.  gentlemen.  I  appeal  to  your  sense  of  fairness.  Are  you  going  to  support  any 
such  at  surd  proposition  as  that?  I  am  bound  to  deal  directly  and  call  names,  in  order 
to  show  what  I  mean.  I  believe  in  calling  a  spade  a  spade,  and  if  that  spade  hurts  you. 
it  will  have  to  hurt  you.  If  it  helps  you.  it  will  have  to  help  you.  Why  should  you  give 
Richmond  city,  at  the  expense  of  this  great  Commonwealth,  four  courts,  and  give  the 
eighth  circuit  only  one  court?  I  do  not  propose  to  swallow  such  a  pill  as  that  even  if  it 
^"s  sugar  coated.  You  gentlemen  can  do  it,  by  your  votes,  but  I  desire  to  go  on  record 
here  as  showing  the  great  injustice  of  it,  and  I  do  not  believe  that  any  body  of  Virginia 
gentlemen  like  those  who  compose  this  Convention  are  unjust  and  unfair.    It  cannot  be 
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argued  that  eighty  thousand  city  people  deserve  more  courts  than  eighty  thousand 
country  people. 

Now,  take  the  pill  and  digest  it  as  you  please.  Sugarcoat  it,  if  you  want  to;  but  it 
is  the  same  old  pill  after  all.  Representing  a  rural  and  a  country  district,  I  do  not 
propose  to  swallow  it  without  entering  my  most  earnest  protest  against  it. 

I  say  it  is  unjust.  Wliy,  good  grapious  alive!  Look  at  the  city  of  Bristol  up  here! 
A  great  crowd  of  gentlemen  came  down  here  protesting  against  the  abolition  of  their 
corporation  court.  They  went  before  the  committee,  as  one  of  the  gentlemen  told  me, 
and  the  committee  said:  "Why  gentlemen,  we  are  going  to  put  Bristol  in  a  circuit  with 
Washington  and  some  other  county  around  there,  and  we  are  going  to  give  you  monthly 
courts.  Will  that  suit  you?"  They  said:  "Oh,  yes;  we  did  not  know  that.  If  you  are 
going  to  give  us  that,  that  is  all  we  want;"  and  they  took  their  hats  and  went  back 
home.  And  yet,  the  committee  proposes  to  give  the  town  of  Bristol  a  circuit  court,  and 
gives  only  one  court  for  all  the  five  counties  in  the  eighth  district.  How  do  gentlemen 
of  the  committee  reconcile  that  position?  As  was  said  here  by  one  gentleman  yesterday, 
you  are  ramming  down  the  throats  of  the  city  of  Charlottesville  a  court  that  they  do  not 
want.  You  are  giving  to  certain  cities  more  than  they  want  and  to  certain  cities  more 
than  they  are  entitled  to,  and  yet  we  poor  fellows  of  the  country  cannot  get  anything 
that  we  want  or  that  we  are  entitled  to  have.  My  friend.  Judge  Portlock,  is  actually 
nervous  about  his  county,  a  great  big  county  down  there. 

The  Chairman:  The  Chair  desires  to  direct  the  attention  of  the  gentleman  from 
Amherst  to  rule  4: 

No  member,  while  addressing  the  Convention,  shall  call  another  member  by  name. 

Mr.  C.  J.  Campbell:  Thanks  for  the  suggestion.  It  is  a  custom  we  have  all  gotten 
into  here,  and  I  am  much  obliged  to  you.  I  believe  the  Chairman  has  actually  com- 
mitted that  error  on  several  occasions.  (Laughter.)  Naturally,  in  the  heat  of  debate, 
we  get  off  a  little  on  a  tangent.    I  will  try  not  to  do  so  any  more. 

I  will  say,  then,  the  gentleman  from  Norfolk  county  is  very  eager  and  solicitous 
about  his  county.  It  has  a  population  of  about  50,000,  I  think,  and  in  the  next  two 
years  there  will  be  75,000,  no  doubt,  judging  the  future  by  the  past.  His  people  want  a 
district  court,  and  they  cannot  get  it  because  this  great  committee  deem  it  unnecessary 
in  their  judgment,  and  will  not  give  it  to  them,  I  desire  to  say  that  I  am  going  to  vote 
with  the  gentleman  and  give  him  what  he  is  entitled  to.  I  know  something  about  the 
conditions  in  Norfolk  city.  The  same  conditions  exist  in  Norfolk  county  that  exists  in 
my  county.  The  drunken  rabble  from  Portsmouth  and  Norfolk,  when  they  cannot  stand 
the  force  of  the  police  there,  are  dumped  over  into  Norfolk  county.  The  condition  is  the 
same  as  in  my  county,  where,  when  they  cannot  stand  the  police  force  of  Lynchburg, 
they  drop  over  in  Amherst,  across  the  free  bridge.  I  say  Norfolk  county  is  entitled  to  be 
a  district  itself,  and  when  the  time  comes,  I  am  going  to  vote  to  give  that  to  the  gen- 
tleman from  Norfolk  County,  because  he  is  entitled  to  it.  Now  Mr.  Chairman,  that  is 
one  objection  I  have  to  this  report.  It  discriminates  in  favor  of  one  section  or  one  city 
against  a  county,  or  vice  versa. 

My  next  objection  to  this  report  is  that  it  fixes  the  minimum  salary  of  judges  at 
$2,500.  It  is  unjust  to  the  taxpayers  of  this  State  to  give  a  man  $2,500  when  he  gladly 
accepts  $1,600.  I  do  not  propose  to  vote  for  any  such  absurd  proposition.  I  do  not  pro- 
pose to  take  the  money  of  the  taxpayers  of  the  State  and  throw  it  away  in  that  manner. 
I  know  what  a  constitutional  provision  means,  especially  when  you  have  quadrennial 
sessions.  A  kind  Providence  alone  knows  when  it  will  ever  be  amended,  if  the  pro- 
vision is  placed  in  the  Constitution;  it  may  be  never,  and  I  do  not  propose  to  go  on 
record  as  authorizing  the  expenditure  in  every  circuit  of  nine  hundred  dollars  of  the 
people's  hard  money  and  taxes,  by  throwing  it  away  and  giving  it  to  some  individual. 
That  is  my  next  objection  to  this  committee's  report. 

A  third  objection  to  it,  and  this  constitutes  one  of  the  most  objectionable  features 
of  this  report,  is  the  appointment  of  magistrates  by  the  circuit  judges.  As  my  friend 
from  Craig  (Mr.  Marshall)  said  yesterday,  the  people  elect  the  Legislature,  the  Legis- 
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lature  elects  the  judges,  the  judges  appoint  the  magistrates,  and  if  a  certain  judge 
should  happen  to  make  a  mistake,  great  conscience  alive!  what  sort  of  a  magistrate 
would  you  have?  I  want  to  tell  you  my  experience  several  years  ago.  In  a  certain 
county  in  this  State  they  had  one  of  these  one-horse  magistrates  who  was  looking  after 
his  little  fee  of  fifty  cents.  Contrary  to  law,  contrary  to  evidence,  and  contrary  to  com- 
mon decency  and  right,  he  actually  gave  judgment  against  the  wrong  man  for  the  pur- 
pose of  getting  his  fee  of  fifty  cents  and  costs.  That  thing  went  forth,  and  what  was 
the  result?  It  happened  to  be  December  and  the  next  spring  they  had  an  election.  What 
became  of  that  man?  He  was  buried  in  political  oblivion  and  always  will  be;  that  thing 
alone  killed  him.  If  that  sort  of  a  fellow  is  appointed  by  the  circuit  judge,  how  are  the 
people  going  to  reach  him? 

I  want  to  tell  you  another  thing.  Judges  are  only  individuals.  Some  people  have  a 
sort  of  an  idea  that  a  judge  is  away  up  yonder  above  common,  ordinary  folks.  I  have 
never  thought  so.  I  believe  that  the  more  my  people  elevate  me  the  closer  I  try  to  get 
to  them.  Just  so  it  is  with  a  judge.  I  never  had  any  use  for  judges  who  cannot  be 
approached  by  the  average  ordinary  citizen.  I  believe  in  a  public  official  being  one  of 
the  people,  being  of  the  people  and  for  the  people,  and  being  close  to  them.  Because  I 
am  a  judge  is  no  reason  why  I  am  any  better  than  the  average  citizen.  I  am  a  public 
servant,  now,  and  I  tell  you  a  judge  is  no  better  than  anybody  else. 

I  desire  to  say  that  this  feature  of  the  report  will  give  room  for  the  greatest  log- 
rolling that  you  ever  heard  of.  Judges  will  log-roll  as  well  as  other  folks.  I  have  never 
seen  one  yet  who  would  not  log-roll  in  an  indirect  way.  I  mean  that  he  will  do  it  prop- 
erly, you  understand.  How?  Take  my  circuit.  Six  members  of  the  Legislature  will 
come  down  here  and  name  a  judge.  If  I  am  in  the  Legislature  and  champion  the  cause 
of  my  friend.  Colonel  Pettit,  or  the  gentleman  from  Fluvanna,  I  will  say,  he  is  elected 
judge.  When  the  time  rolls  around  for  him  to  appoint  magistrates  in  my  county,  to 
whom  will  he  naturally  gd  for  information?  He  will  go  to  the  gentleman  from  Am- 
herst. Why?  Because  I  have  been  his  champion  and  his  friend.  He  will  say  to  the 
gentleman  from  Amherst,  "Name  me  a  list  of  twelve  magistrates."  I  will  name  that 
slate  and  before  anybody  else  knows  anything  about  it  the  honorable  judge  of  the  cir- 
cuit win  have  made  the  appointnxents  for  two  or  four  years.  Give  me  twelve  magistrates 
in  my  county,  such  men  as  I  would  pick,  and  I  will  have  a  political  machine  such  as  you 
read  about  last  spring  in  the  State  of  Virginia.  It  can  be  done  without  the  judge  know- 
ing anything  about  it. 

Talking  about  taking  the  judiciary  out  of  politics!  Why,  you  will  stick  it  right  into 
politics.  I  say  this  committee's  report  will  give  rise  to  the  greatest  log-rolling  machine 
that  this  State  has  ever  witnessed;  and  then  if  one  of  those  fellows  should  happen  to  do 
as  this  fellow  did  a  few  years  ago  whom  I  have  just  spoken  of,  give  judgment  for  costs 
against  a  poor  fellow  because  he  could  make  it  out  of  you  and  could  not  make  it  out  of 
the  other  fellow,  what  are  you  going  to  do?  The  honorable  judge  of  that  district  will 
be  deaf  and  I  will  be  deaf;  the  people  may  kick  and  squirm. 

I  say  the  magistrates  ought  to  be  elected  by  the  people,  and  then  when  the  people 
come  around  to  re-elect  them,  a  magistrate  who  has  given  satisfaction  and  done  his  duty 
will  be  re-elected;  if  he  has  not,  he  will  not  be  re-elected.  That  is  my  third  objection 
to  this  report. 

Now,  Mr.  Chairman,  the  more  I  read  this  report  the  more  I  am  opposed  to  it.  I 
must  hurry  along.  I  do  not  propose  to  tire  this  Committee.  I  believe  this  is  my  third 
talk  on  the  floor  of  this  Convention  in  five  or  six  months.  I  do  not  want  to  tire  this  Com- 
mittee, but  1  am  aiming  in  my  plain  way  to  give  you  facts  that  I  hope  will  carry  con- 
viction to  you  and  show  you  that  it  will  not  do  for  this  Committee  to  endorse  and 
approve  this  report.  I  could  give  you  other  objections,  but  I  must  hurry  along  and 
close  my  remarks. 

The  other  day  when  the  distinguished  chairman  of  this  committee  was  on  his  feet 
explaining  this  report,  I  put  a  question  to  him,  which  was  this: 

Suppose  that  after  a  fair  trial  the  people  of  this  State,  or  the  people  of  half  of  the 
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counties  in  this  State,  were  to  determine  that  they  wanted  monthly  courts,  then  wouW 
your  number  of  twenty-four  judges  suffice? 

Bear  in  mind,  that  is  based  upon  the  assumption  that  part  of  the  counties  of  this 
State  will  want  monthly  courts,  and  I  believe  it  will  turn  out  to  be  true.  What  was  the 
gentleman's  answer? 

Unquestionably  not. 

Now,  i  say,  in  support  of  the  resolution  of  the  gentleman  from  Lancaster,  that 
answer  alone  from  the  honorable  gentleman  from  Fauquier  ought  to  settle  the  attitude 
of  this  committee  upon  that  resolution,  which  is  that  you  should  recommit  this  report 
with  the  instructions  as  laid  out  in  that  resolution. 

Now,  Mr.  Chairman,  I  merely  say  that  is  what  my  county  wants.  We  want  monthly 
courts,  and  I  hope  this  committee  and  this  Convention,  if  we  should  have  to  adopt  the 
single  system,  will  give  them  to  us. 

Mr.  Chairman,  I  am  now  going  to  close  my  remarks.  I  ask  this  committee  earnestly 
to  recommit  this  report  with  the  instructions  as  proposed  by  the  resolution  of  the  gen-» 
tleman  from  Lancaster.  Let  us  take  my  district.  It  is  composed  of  Amherst,  Nelson, 
Albemarle,  Fluvanna,  and  Goochland.  I  know  Amherst  wants  the  monthly  court,  and 
I  hope  she  will  get  it  here.  If  not,  I  believe  she  will  get  it  before  the  Legislature.  The 
gentleman  from  Fluvanna  tells  me  his  people  want  monthly  courts  in  Fluvanna. 

Mr.  Pettit:    In  Fluvanna  and  Goochland. 

Mr.  C.  J.  Campbell:  Yes,  Fluvanna  and  Goochland.  There  are  three  counties.  Albe- 
marle is  a  larger  county  than  any  of  the  other  counties  in  the  district.  It  is  larger  than 
Amherst.  Nelson  has  about  500  less  population  than  Amherst.  It  is  my  opinion  that 
Nelson  ought  to  have  a  monthly  court.  How  are  you  going  to  give  us  monthly  courts 
with  five  counties?  I  know  that  Albemarle  ought  to  have  it;  at  least,  that  is  my  opinion. 
I  believe  when  they  experiment  with  it  and  try  it,  they  will  come  to  that  conclusion.  I 
^^elieve  the  people  of  Nelson  want  it,  and  I  know  the  people  of  Amherst  want  it,  and, 
from  the  statement  of  the  gentleman  from  Fluvanna,  Fluvanna  and  Goochland  want  it. 

Now,  1  think,  taking  my  district,  one  of  those  counties  ought  to  be  lopped  off. 
Goochland,  which  is  the  tail-end  of  the  district,  it  seems  to  me,  ought  to  be  lopped  off 
that  circuit,  or  one  of  the  counties  ought  to  be  taken  off,  so  as  to  give  us  four  counties. 
Then,  if  you  are  going  to  force  the  single  system  on  us,  I  believe  a  business-like  judge 
can  keep  the  docket  cleared  up,  or  he  will  endeavor  to  do  so,  by  holding  monthly  courts, 
and  giving  one  week  to  each  county. 

That  is  the  way  to  give  us  an  efficient  system.  But  I  want  to  say  to  the  advocates 
of  the  single  system,  if  you  do  not  do  it,  as  suggested  by  the  motion  of  the  gentleman 
from  Lancaster  (Mr.  Dunaway),  and  as  I  ask  you  to  do  it,  you  are  going  to  make  this 
system  more  unpopular  with  the  people  than  it  would  otherwise  be. 

If  you  are  going  to  take  that  course,  let  us  start  right.  Give  us  thirty  judges  instead 
of  twenty-four,  or  something  like  that.  I  do  not  know  the  exact  number  that  will  be  re- 
quired; but  I  v/ant  you  to  give  us  such  a  number  that  only  four  counties  will  be  put  in 
each  district,  and  the  judges  can  hold  court  once  a  week  in  each  county. 

I  want  to  say  another  thing.  This  plan  is  not  going  to  be  any  more  expensive  than 
the  other.  Eliminate  the  minimum  of  ?2,500  for  the  judges'  salaries  and  leave  it  to  the 
discretion  of  the  Legislature,  or  reduce  it  to  ?2,000  if  you  choose;  and  I  say  that  thirty 
circuits  at  $2,000  will  not  cost  you  any  more  than  twenty-four  circuits  at  ?2,500. 

Mr.  Dunaway:  Twenty-seven. 

Mr.  C.  J.  Campbell:  Twenty-seven,  or  whatever  the  number  is,  I  do  not  know;  I 
have  not  made  the  estimate;  but  I  am  opposed  to  this  Convention  fixing  the  minimum 
salaries  of  these  judges.  I  am  in  favor  of  leaving  it  to  the  Legislature.  Why?  B'ecause 
that  is  a  thing  that  ought  to  be  flexible  and  movable. 

Take  the  case  of  a  circuit  in  this  State  composed  of  four  counties  contiguous  to  a 
railroad.  In  such  a  circuit  the  judge's  traveling  expenses  will  be  less,  and  it  will  take 
him  a  shorter  time  to  get  from  one  place  to  the  other.    Do  you  tell  me  that  the  judge 
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there  ouglit  to  get  as  much  salary  as  a  judge  away  over  here  in  Southwest  Virginia,  who, 
perhaps,  like  my  friend  here,  would  have  to  travel  forty  or  fifty  miles  in  a  hired  buggy, 
which  would  occupy  all  of  one  day,  and  who.  if  he  stays  at  the  courthouse  two  or  three 
days,  would  have  to,  keep  the  horse  and  buggy  there  during  that  time  at  an  expense  of 
three  or  four  dollars  a  day. 

I  say  those  are  questions  which  should  be  determined  by  the  Legislature  in  the 
future.  Of  course  the  Legislature  may  try,  as  a  matter  of  experiment,  to  fix  it  one  way, 
and  they  may  find  at  the  next  session  or  at  the  end  of  the  term  that  they  will  have  to 
fix  it  another  way.  I  believe,  very  properly,  the  salary  cannot  be  reduced  during  the 
term  of  office.  It  certainly  ought  to  be  within  the  province  of  the  Legislature  to  so 
modify  these  things  as  to  meet  the  demands  of  the  public  and  of  the  business  of  the 
circuit,  so  that  the  proportion  will  be  right  and  just  and  proper. 

Mr.  Chairman,  I  thank  you  and  the  gentlemen  of  this  committee  for  your  patient 
hearing.  (Applause.) 

Mr.  Mcllwaine:    Mr.  Chairman,  I  rise  simply  because  I  have  been  misrepresented 
by  the  gentleman  from  Amherst  (Mr.  Campbell),  as  I  was  a  day  or  two  ago  by  the* 
gentleman  from  Augusta  (Mr.  Quarles). 

I  never  said  at  all  what  these  gentlemen  have  attributed  to  me.  I  thought  perhaps 
I  was  mistaken,  but  while  the  gentleman  was  speaking,  I  obtained  the  paper  in  which 
my  speech  is  recorded,  and  reread  it.  I  never  said  that  the  committee's  report  ought  to 
be  adopted  as  presented  by  the  committee  simply  because  it  was  an  able  report.  I  did 
not  dwell  on  that  subject  at  all. 

The  one  point  to  which  I  spoke  was  that  the  report  ought  not  to  be  referred  back  to 
the  committee.  The  reason  I  gave  was  that  the  committee,  an  extremely  able  and 
conscientious  one,  made  up  of  the  very  best  material  in  the  Convention,  had  given  this 
question  ample  consideration,  and  that  now  they  had  given  us  after  great  labor  their 
best  judgment.  I,  therefore,  said  that  the  report,  if  amendment  w^as  needed,  ought  to  be 
amended  on  the  floor,  and  ought  not  to  be  referred  back  to  the  committee.  That  was  my 
contention. 

Mr.  C.  J.  Campbell:  I  desire  to  say  to  the  gentleman  that  I  did  not  intend  to  mis- 
represent him.  I  will  say,  however,  that  I  did  not  undertake  to  quote  him  in  terms; 
I  simply  gave,  in  substance,  what  I  inferred  from  his  remarks. 

Mr.  Mcllvraine:    Well,  you  made  a  mistake. 

I  would  not  be  such  a  fool,  sir,  as  to  occupy  the  position  that  you  gentlemen  at- 
tribute to  me.  When  I  presented  the  report  of  the  Committee  on  Education,  I  specifi- 
cally stated  that  we  had  done  the  best  we  could,  but  that  I  had  no  doubt  amendments 
could  and  would  be  made  on  the  floor;  and  that  nobody  would  welcome  these  amend- 
ments more  cordially  than  the  members  of  the  committee  themselves.  The  honorable 
Chairman  of  the  Committee  on  the  Judiciary  made  the  same  statement  when  he  pre- 
sented his  report. 

Mr.  Chairman,  all  that  I  contend  is  that  there  is  no  need  of  sending  the  report  back 
to  the  committee.  That  is  all.  Let  whatever  amendments  are  necessary  be  made  on 
the  different  sections  of  the  report  as  they  come  up,  as  it  appears  best  to  the  Convention. 

Mr.  Meredith:  Mr.  Chairman,  I  want  to  ask  the  Convention  for  just  a  moment's 
attention.  I  do  not  propose  to  make  any  argument  upon  any  part  of  this  report,  or 
upon  the  report  as  an  entirety.  The  gentleman  from  Amherst  (Mr.  Campbell),  however, 
took  occasion  in  his  remarks  this  morning  to  allude  to  the  city  of  Richmond,  and  drew 
attention  to  the  fact  that  she  gets  four  courts  under  this  report.  We  all  know  remarks 
of  that  kind  are  apt  to  stir  up  feelings  of  unkindness  tov^ard  a  particular  section  of  the 
State. 

In  view  of  that  fact  I  simply  want  to  say  that  I  do  not  propose  to  follow  him  upon 
that  line  this  morning;  but  at  the  proper  time  I  think  I  can  demonstrate  to  this  com- 
mittee and  to  the  Convention  that  while  the  city  of  Richmond  does  not  claim  to  have 
been  generous,  she  has,  through  her  representatives,  been  fair.  I  can  go  farther,  and 
shovr  that  while  under  this  report  she  does  not  get  a  single  dollar  of  benefit,  a  single 
charge  in  her  court,  or  a  better  judicial  system  in  any  way,  she  assumes  a  burden  of 
taxation  equal  to  from  §1,700  to  ?2,000  in  excess  of  what  she  now  pays. 
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I  think  I  can  demonstrate  these  things  at  the  time.  I  simply  call  attention  to  them 
now,  in  order  that  the  remarks  the  gentleman  has  made  may  not  create  such  an  un- 
fortunate impression  as  sometimes  results  from  contrasting  cities  with  counties;  and  I 
ask  the  committee  to  hold  its  judgment  in  abeyance  until  it  shall  have  all  the  facts 
before  it. 

The  Chairman:     The  question  is  on  agreeing  to  the  resolution  of  the  gentleman 
from  Lancaster  (Mr.  Dunaway). 
The  resolution  was  rejected. 

Mr.  Dunaway  proposed  the  following  substitute  for  section  8: 

Section  8.  The  State  shall  be  divided  into  27  judicial  circuits,  as  follows: 

The  counties  of  Norfolk  and  Princess  Anne  and  the  city  of  Portsmouth  shall  con- 
stitute the  First  Circuit. 

The  counties  of  Nansemond,  Southampton,  and  Isle  of  Wight  and  the  city  of  Nor- 
folk shall  constitute  the  Second  Circuit. 

The  counties  of  Prince  George,  Surry,  Sussex,  and  Greensville  shall  constitute  the 
Third  Circuit. 

The  counties  of  Chesterfield,  Powhatan,  Amelia,  and  Nottoway  shall  constitute  the 
Fourth  Circuit. 

The  counties  of  Brunswick,  Mecklenburg,  Lunenburg,  Dinwiddle  and  the  city  of 
Petersburg  shall  constitute  the  Fifth  Circuit. 

The  counties  of  Prince  Edward,  Cumberland,  Buckingham  and  Appomattox  shall 
constitute  the  Sixth  Circuit. 

The  counties  of  Charlotte,  Halifax,  Campbell,  Bedford  and  the  city  of  Lynchburg 
shall  constitute  the  Seventh  Circuit. 

The  counties  of  Pittsylvania,  Franklin,  Henry,  and  Patrick  and  the  city  of  Danville 
shall  constitute  the  Eighth  Circuit. 

The  counties  of  Amherst,  Nelson,  Albemarle  and  Greene  shall  constitute  the  Ninth 
Circuit. 

The  counties  of  Orange,  Louisa,  Fluvanna,  and  Goochland  shall  constitute  the  Tenth 
Circuit. 

The  county  of  Henrico  and  the  city  of  Richmond  shall  constitute  the  Eleventh  Cir- 
cuit. 

The  counties  of  Hanover,  New  Kent,  King  William,  and  King  and  Queen  shall  con- 
stitute the  Twelfth  Circuit. 

The  counties  of  Essex,  Middlesex,  Mathews,  and  Gloucester  shall  constitute  the  Thir- 
teenth Circuit. 

The  counties  of  Charles  City,  James  City,  York,  and  Warwick  shall  constitute  the 
Fourteenth  Circuit. 

The  counties  of  Accomac,  Northampton,  and  Elizabeth  City  and  the  city  of  Newport 
News  shall  constitute  the  Fifteenth  Circuit. 

The  counties  of  Lancaster,  Northumberland,  Richmond,  and  Westmoreland  shall  con- 
stitute the  Sixteenth  Circuit. 

The  counties  of  King  George,  Stafford,  Spotsylvania,  and  Caroline  shall  constitute 
the  Seventeenth  Circuit. 

The  counties  of  Fauquier,  Rappahannock,  Culpeper,  and  Madison  shall  constitute  the 
Eighteenth  Circuit. 

The  counties  of  Loudoun,  Prince  William,  Fairfax,  and  Alexandria  and  the  city  of 
Alexandria  shall  constitute  the  Nineteenth  Circuit. 

The  counties  of  Frederick,  Clarke,  Warren,  and  Shenandoah  shall  constitute  the 
Twentieth  Circuit. 

The  counties  of  Page,  Rockingham,  and  Augusta  shall  constitute  the  Twenty-first 
Circuit. 

The  counties  of  Highland,  Bath,  Alleghany,  and  Rockbridge  shall  constitute  the 
Twenty-second  Circuit. 

The  counties  of  Botetourt,  Craig,  Roanoke,  and  Montgomery  and  the  city  of  Roanoke 
shall  constitute  the  Twenty-third  Circuit. 

The  counties  of  Giles,  Pulaski,  Carroll,  and  Floyd  shall  constitute  the  Twenty-fourth 
Circuit. 

The  counties  of  Bland,  Wythe,  Grayson,  and  Smyth  shall  constitute  the  Twenty-fifth 
Circuit. 

The  counties  of  Tazewell,  Buchanan,  Russell,  and  Washington  shall  constitute  the 
Twenty-sixth  Circuit. 

The  counties  of  Dickenson,  Wise,  Scott,  and  Lee  shall  constitute  the  Twenty-seventh 
Circuit. 


Mr.  Dunaway:    Mr.  Chairman,  I  do  not  wish  to  take  up  much  of  the  time  of  the 
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committee,  but  to  make  a  plain  and  dispassionate  explanation  of  the  substitute  which  I 
have  offered  and  the  motives  by  which  I  have  been  actuated. 

I  wish  to  say,  in  the  first  place,  that  in  submitting  this  scheme  for  the  redistricting 
of  the  State,  I  have,  as  far  as  possible,  followed  along  the  lines  that  were  followed  by 
the  distinguished  Committee  on  the  Judiciary,  while  at  the  same  time  carrying  out  the 
principle  with  which  I  started.  It  will  be  observed  by  the  members  of  the  committee 
that  instead  of  twenty-four  circuits,  if  this  substitute  should  be  adopted,  we  will  have 
twenty-seven.  In  other  words,  by  having  only  three  more  judges,  the  counties  of  the 
State  may  be  so  laid  off  in  compact  districts  as  not  to  have  more  than  four  counties  in 
any  one  of  them.  That  is  what  is  accomplished  by  the  substitute;  there  are  not  more 
than  four  counties  in  any  one  district,  and  they  are  all  contiguous  counties. 

I  desire  that  this  substitute  shall  be  adopted,  Mr.  Chairman,  for  reasons  which  I 
have  already  stated,  and  which  I  will  not  attempt  to  elaborate.  Let  me  not  be  mis- 
understood, I  pray.  I  am  not  now  and  have  not  at  any  time  heretofore  been  seeking 
for  a  re-establishment  of  the  county  courts.  If  any  gentleman  supposes  that  such  is  the 
case,  I  desire  to  disabuse  his  mind,  in  order  that  the  proposition  I  have  submitted  may 
not  be  prejudiced  by  any  such  consideration. 

The  truth  is,  sir,  that  from  the  very  beginning  I  have  desired  that  we  should  not 
have  the  county  courts  as  we  have  had  them  heretofore.  I  heartily  concur  with  the 
committee  that  it  is  better  that  we  should  ha.ve  what  is  known  as  the  single  system  of 
courts,  with  only  court  between  that  of  the  magistrate  and  the  Supreme  Court  of  Ap- 
peals. But  while  going  to  this  extent  and  depriving  the  counties  of  an  institution  with 
which  they  are  familiar  and  which  has  worked  so  well  in  the  past,  there  is  danger  that 
the  Convention  will  go  too  far  in  the  direction  of  taking  away  the  courts  from  the 
people. 

It  seemed  to  me  that  whereas  we  have  had  the  circuit  court  and  the  county  court, 
and  desire  to  have  a  single  system  of  courts,  we  might  obtain  all  the  advantages  of  the 
circuit  court  together  with  all  the  advantages  of  the  county  court  by  so  districting  the 
State  that  there  will  not  be  more  than  four  counties  in  any  one  of  the  districts. 

I  have  not  said  heretofore,  and  I  do  not  say  now,  that  I  would  require  in  any  part 
of  the  Constitution  that  these  judges  should  hold  monthly  terms  in  the  counties;  but 
I  want,  if  possible,  every  county  in  the  State  to  have  a  monthly  court  if  the  Legislature 
shall  see  fit  so  to  order  the  judges. 

Mr.  Chairman,  every  county  in  the  State,  large  and  small,  has  heretofore  had  at 
least  fourteen  terms  of  court — twelve  terms  of  the  county  court  and  two  of  the  circuit 
court;  and  some  of  them  have  had  more  than  that.  Under  the  plan  proposed  by  the 
committee,  not  one  of  these  counties  will  have  more  than  six  terms.  You  have  reduced 
the  number  of  terms  in  the  counties  by  more  than  half. 

I  have  not  considered  as  carefully  as  I  might  have  done  the  statistics  upon  this 
subject;  but  gentlemen  of  the  committee  will  remember  some  animadversions  that  were 
made  here  several  days  ago  by  the  gentleman  from  Roanoke  (Mr.  Robertson)  upon 
some  statistics  offered  by  the  gentleman  from  Danville  (Mr.  Withers).  I  wish  to  say 
most  earnestly  that  the  impression  was  clearly  made  upon  my  mind  by  the  remarks  of 
the  gentleman  from  Roanoke  that  we  could  not  safely  reduce  the  terms  of  the  courts  of 
the  Commonwealth  by  more  than  half,  and  expect  to  have  due  administration  of  justice 
throughout  the  Commonwealth. 

I  say  now,  and  I  believe  that  if  you  will  adopt  the  report  presented  by  the  com- 
mittee, there  will  be  a  failure  of  justice,  or  at  least  a  delay  in  the  administration  of 
justice. 

Under  the  present  system  suppose  some  crime  is  committed  the  day  after  the  cir- 
cuit court  has  adjourned.  Of  course  the  prisoner  must  be  taken  to  jail.  It  will  be  two 
months  before  the  judge  comes  around  again.  When  he  comes,  the  Commonwealth  may 
not  be  ready,  or  the  prisoner  may  desire  a  continuance;  and  he  goes  to  jail  again  for 
two  months  more. 

Let  us  not  forget  that  in  our  Bill  of  Rights  we  have  said  that  every  man  is  entitled 
95— Const.  Debs. 
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to  a  speedy  trial.  I  submit  that  under  the  plan  of  the  committee,  there  may  be  many 
cases  in  which  a  prisoner,  perhaps  falsely  accused,  will  languish  in  jail  for  four  or  six 
months  without  ability  to  get  a  trial. 

So  far  as  the  smaller  counties  are  concerned,  Mr.  Chairman,  I  want  to  say  that 
in  districting  the  State  we  ought  not  to  take  as  the  basis  of  our  work  the  population  or 
the  territorial  extent  of  a  county.  I  wish  to  emphasize  the  fact  that  a  small  county  is 
entitled  to  as  many  terms  of  court  as  the  largest  county  in  the  State.  I  ask  gentlemen 
to  consider  that  point.  I  say  that  small  counties  are  entitled  to  as  many  terms  as  large 
ones,  or  else  you  may  have  injustice  or  a  delay  of  justice  in  them. 

I  will  not  dwell  upon  this  point,  because  I  spoke  upon  it  at  some  little  length  when 
1  was  up  before.  But  I  v/ill  call  attention  again  to  the  fact,  which  still  has  some  weight 
with  me,  that  if  we  adopt  the  amendment  I  have  submitted  it  will  be  possible  for  most 
or  nearly  all  of  tlie  counties  of  the  State  to  retain  their  old  county  court  days.  I  want 
them  to  have  those  days,  sir,  whether  we  have  monthly  terms  or  not.  It  is  no  light 
matter  to  turn  topsy-turvy  all  of  the  old  habits  of  our  people.  While  we  want  to  make 
necessary  changes,  there  is  no  necessity  for  making  such  great  and  wide  changes.  All 
of  the  people  in  the  Commonwealth  are  not  so  well  educated  and  so  cultured  as  are  the 
members  of  this  Convention.  If  the  whole  system  is  disarranged,  there  will  be  tens  of 
thousands  of  common  people  in  this  State  who  will  have  their  minds  confused;  and  it 
will  be  a  long  time  before  they  will  learn  what  are  the  court  days  in  their  county. 

I  have  not  been  satisfied  by  all  the  arguments  that  have  been  made  here  that  the 
county  court  day  is  not  a  good  thing.  I  stand  here  and  say  again  that  I  believe  it  is  a 
good  thing  that  the  people  shall  have  this  opportunity  of  meeting,  and  that  they  shall 
have  something  to  call  them  to  their  courthouses  once  every  month.  But  that  is  a 
matter  upon  which  I  will  not  dwell. 

Mr.  Chairman,  I  do  not  wish  to  v/eary  this  committee.  There  are  many  other  things 
that  I  might  say;  but  I  will  bring  these  remarks  to  a  close.  I  may  have  seemed  to  be 
somewhat  pertinacious  on  this  subject.  I  may  have  seemed  to  be  too  anxious  about  this 
matter.  But  sir,  whatever  the  seeming,  I  have  not  yet,  by  all  that  I  have  said  and  done, 
expressed  the  real  earnestness  of  my  views  in  favor  of  the  amendment  which  I  have 
offered.  I  believe  that  a  great  deal  depends  upon  it.  I  believe  that  it  will  conciliate 
the  people  throughout  the  Commonwealth;  that  every  man  will  have  justice  at  his  own 
door;  and  that  there  will  be  a  speedy  trial  of  both  criminal  and  civil  cases  in  the  various 
courts  of  the  Commonwealth. 

I  throw  myself  upon  the  courtesy  of  this  body.  I  throw  myself  upon  the  courtesy 
of  the  chairman  and  the  members  of  the  Committee  on  the  Judiciary,  and  ask  that  a 
vote  be  not  taken  upon  this  proposition  to-day.  I  desire  the  members  of  the  Convention 
to  see  this  substitute  in  print,  in  order  that  they  may  compare  it  with  maps  of  the- 
State,  and  see  the  principle  that  is  carried  out  in  the  arrangement  of  the  several  cir- 
cuits. Then,  gentlemen  of  the  committee,  after  you  have  maturely  considered  it,  after 
you  have  taken  this  substitute  with  your  map  before  you,  and  have  gone  over  the  State, 
if  you  say  you  do  not  want  to  have  four  counties  and  not  more,  in  a  circuit,  or  that  the 
districts  are  not  well  laid  off,  that  is  a  matter  that  rests  with  you. 

Tlie  work  has  been  done  as  well  as  I  could  do  it.  I  did  not  want  to  do  it  myself.  I 
wanted  the  Committee  on  the  Judiciary  to  do  it.  But  fearing  lest  my  motion  should  be 
negatived  by  this  body,  I  have  used  my  best  ability  in  preparing  what  I  believe  is  a 
good  scheme  (I  say  it  modestly  but  earnestly)  for  the  districting  of  the  State. 

This  plan  will  only  cost  us  a  very  little  more  than  that  reported  by  the  committee. 
Something  was  said  here  in  the  beginning  about  thirty  districts.  We  did  not  know  what 
number  would  be  required;  but  upon  actual  trial  we  found  that  by  providing  for  only 
three  more  judges,  all  of  the  gentlemen  who  are  objecting  to  this  report,  and  who  are 
expressing  the  opinions  of  10,000  or  more  constituents  at  home,  may  be  satisfied.  No 
harm  can  result  from  the  adoption  of  this  substitute  to  any  member  of  the  Convention, 
or  to  the  constituency  of  any  county  in  the  State.  The  Convention  has  it  in  its  power, 
by  adopting  it,  to  go  before  the  people  of  the  Commonwealth  with  a  unanimous  report, 
and  one  which  I  earnestly  believe  will  meet  with  the  approbation  of  the  people  of  the 
State,  without  exception. 
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If  it  were  in  order,  Mr.  Chairman,  I  would  move  that  this  section  and  the  sub- 
stitute 1  have  offered  be  passed  by  until  some  time  to-morrow,  or  at  least  until  the 
other  provisions  of  the  report  have  been  considered  by  the  committee.  I  do  not  think 
such  action  will  occasion  any  delay;  and  it  seems  to  me  the  subject  can  be  more  properly 
considered  in  the  future. 

I  thank  the  committee  for  indulging  me  in  these  remarks. 

Mr.  Hunton:    Mr.  Chairman,  did  I  understand  the  gentleman  from  Lancaster  to 
make  a  motion  that  this  section  be  passed  by? 
Mr.  Dunaway:    Until  some  time  to-morrow. 

Mr,  Hunton  spoke  briefly  in  opposition  to  the  motion,  and  it  was  rejected. 

The  Chairman:  The  amendment  proposed  by  the  gentleman  from  Norfolk  county 
(Mr.  Portlock)  is  now  in  order. 

Mr.  Portlock:  Mr.  Chairman  and  gentlemen  of  the  committee,  the  amendment 
which  I  offered  a  day  or  tv/o  ago  has  for  its  object  a  change  in  the  first  circuit  consti- 
tuted by  this  report.  That  is  to  say,  my  amendment  proposes  to  strike  out  the  whole  of 
lines  3  and  4  and  insert  in  lieu  thereof  the  following: 

The  county  of  Norfolk  shall  constitute  the  First  Circuit. 

Mr.  Chairman,  it  is  always  with  the  utmost  diffidence  that  I  feel  imipelled  to  address 
this  body  of  distinguished  Virginia  representatives;  and  that  is  especially  the  case,  sir, 
in  a  matter  which  is  purely  local  in  its  character.  But,  sir,  when  any  question  which 
seriously  affects  the  people  whom  I  especially  represent  in  this  body  arises  for  con- 
sideration, i  would  feel  recreant  to  myself  and  to  the  duties  which  I  owe  the  people  I 
represent  here,  the  people  who  have  conferred  upon  me  the  distinction  of  representing 
their  rights  and  their  necessities,  if  I  failed  to  come  to  their  rescue  as  far  as  it  is  pos- 
sible for  me  to  do  so,  and  to  ask  for  them  at  the  hands  of  this  committee  that  which  I 
believe  to  be  absolutely  necessary  in  their  case. 

You  will  see,  therefore,  'from  what  I  have  said,  that  I  am  not  making  a  mere  senti- 
mental or  captious  objection  to  this  report.  No  one  has  a  higher  regard  than  I  for  each 
and  every  member  of  the  Committee  on  the  Judiciary,  from  its  distinguished  presiding 
officer  down  to  the  last  gentleman  \Yho  has  signed  that  report.  I  know  that  they  have 
had  at  heart  the  best  interests,  as  they  conceived  them,  of  the  State.  I  know  that  they 
have  worked  diligently  (and,  with  the  light  before  them,  intelligently)  in  framing  the 
report  which  they  have  submitted  to  this  Convention.  But,  Mr.  Chairman,  I  feel  that  so 
far  as  my  county  is  concerned — and  I  must  be  pardoned  for  referring  to  my  county  on 
this  occasion,  because  of  the  fact  that  the  question  I  propose  to  discuss  must  of  necessity 
have  a  purely  local  coloring — I  feel  that  these  gentlemen  have,  unwittingly,  done  my 
people  an  injustice. 

I  took  no  part,  Mr.  Chairman  and  gentlemen,  in  the  discussion  of  the  resolution  of 
the  gentleman  from  Lancaster  (Mr.  Dunaway)  to  recommit  this  report  to  the  com- 
mittee for  further  consideration  as  to  the  districting  of  this  State  for  the  purposes  of 
the  circuit  court.  I  did  not  do  so  because  I  really  felt  that  what  could  be  done  by  the 
standing  committee  in  the  matter  could  be  accomplished  by  this  committee.  Further- 
more, having  been  before  that  committee  on  several  occasions  at  their  courteous  invita- 
tion, and  having  explained  to  it  fully  and  completely,  as  I  thought,  the  conditions  in 
my  county,  and  having  met  with  no  further  consideration  than  that  of  a  courteous  and 
respectful  hearing,  I  deemed  it  unwise  and  unproductive  of  any  results,  so  far  as  I  was 
concerned,  at  least,  to  go  again  before  the  standing  committee  touching  the  necessities 
of  my  county  in  the  matters  to  which  I  now  refer.  Therefore,  Mr.  Chairman  and  gen- 
tlemen, I  preferred  to  come  before  this  Com-mittee  of  the  Whole,  as  I  told  the  standing 
committee  I  would  do,  and  ask  at  your  hands  what  I  feel  you  will  be  willing  to  concede 
in  the  case  of  the  people  whom  I  represent  upon  this  floor. 

I  have  had  it  intimated  to  me,,  Mr.  Chairman,  since  I  precipitated  the  discussion 
under  the  eighth  section  of  this  report,  that  my  action  in  submitting  this  amendment 
has  been  criticised  by  some  gentlemen  on  this  committee.  I  cannot  conceive,  Mr.  Chair- 
man, how  any  gentleman  of  this  committee  or  of  this  Convention,  should  feel  that  it 
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was  incumbent  upon  him,  because  of  my  endeavor  to  represent  the  people  of  my  county 
as  I  conceive  they  should  be  represented,  to  single  me  out  for  criticism  for  submitting 
the  amendment  which  I  have  offered  to  this  report.  I  want  to  say  that  I  cannot  conceive 
that  such  criticism  was  unkind,  but  that  if  it  occurred  at  all  it  must  have  been  a  mere 
passing  remark. 

Certainly  I  know  the  gentlemen  of  this  committee  too  well  to  believe  that  they 
could  indulge  in  adverse  criticism  of  me  in  my  attempt  to  bring  to  the  attention  of  this 
Convention  a  matter  of  such  great  importance  to  the  people  of  my  county.  Certainly  I 
can  assure  the  gentleman  of  the  committee  that  such  criticisms,  if  made,  can  have  but 
little  effect  upon  me. 

Mr.  Hunton:  I  think  I  can  say  for  myself  and  for  the  committee  that  I  have  not 
only  heard  no  unkind  criticism,  but  I  have  heard  no  criticism  at  all. 

Mr.  Portlock:  I  am  very  glad  to  hear  that,  sir.  I  felt  assured  that  the  committee 
would  appreciate  that  I  was  attempting  simply  to  perform  my  duty,  and  that  I  meant 
no  reflection  upon  them. 

Mr.  Hunton:    So  far  as  my  knowledge  and  information  go,  that  is  the  fact. 

Mr.  Portlock:  I  am  glad  to  have  that  statement,  especially  from  the  distinguished 
chairman  of  this  committee,  whom  I  regard  so  highly,  and  whom  I  had  already  put  out 
of  the  category  of  those  who  may  have  assumed  to  criticise  me  in  this  matter. 

Now,  Mr.  Chairman  and  gentlemen,  so  far  as  the  report  of  this  committee  is  con- 
cerned, tills  is  the  first  occasion  of  which  I  have  availed  myself  to  say  one  word  in 
regard  thereto,  i  have  felt  from  the  beginning  that  I  was  somewhat  embarrassed  in  this 
matter,  occupying  as  I  do  a  judicial  position  under  the  county  court  system  as  it  now 
exists.  However  decidedly  I  may  have  entertained  views  in  regard  to  a  change  in  the 
court  system,  I  have  felt  that  whatever  I  might  say  on  the  subject  might  be  attributed 
to  personal  interest  or  personal  consideration. 

I  want  to  say  along  this  line,  gentlemen  (and  I  hope  you  will  believe  that  I  am 
sincere  in  what  I  say),  that  I  feel  no  personal  interest  whatever  in  this  matter.  I  be- 
lieve I  am  above  personalities  as  a  representative  in  this  body.  I  believe  that  I  can 
take  a  much  broader  view  than  that.  I  feel  that  I  can  consider  apart  from  any  possible 
personal  situations  the  conditions  in  the  State  at  large  first  of  all,  and  lastly,  but  by  no 
means  the  least  with  me,  the  necessities  of  the  people  whom  I  especially  represent  in 
this  Convention.  I  am  aware,  Mr.  Chairman,  that  we  are  here,  not  in  our  individual 
capacities,  not  simply  to  represent  the  people  who  sent  us,  but  to  represent  the  entire 
State,  as  to  all  questions  affecting  the  rights  of  the  people  at  large.  So  far  as  I  am  con- 
cerned, I  have  felt  that  it  was  due  to  a  more  or  less  undue  amount  of  delicacy  on  my 
part,  entertaining  the  views  which  I  have  upon  the  subject  of  the  court  system  in  Vir- 
ginia, that  I  have  not  said  something  upon  that  subject.  I  have  not  done  so,  however; 
but  not  because  I  have  not  felt  that  the  single  court  system  is  a  system  which  will  not 
measure  up  to  the  wants  of  the  people  of  this  State. 

I  think  one  of  the  most  important  features  involved  in  that  system  is  the  fact  that 
there  is  only  one  court  between  the  poor  people  and  the  Supreme  Court  of  Appeals.  I 
think  that  alone  is  a  matter  which  should  have  been  seriously  considered  by  this  com- 
mittee. But,  sir,  I  do  not  propose  to  discuss  that  question.  It  has  been  fully  discussed 
by  this  committee  in  all  of  its  phases;  and  that  is  not  the  purpose  for  which  I  have  asked 
the  attention  of  the  committee  to-day. 

I  appeared  on  several  occasions  before  the  standing  Committee  on  the  Judiciary,  at 
its  request  and  invitation,  with  a  view  of  demonstrating  to  them,  if  possible,  how  im- 
portant and  how  absolutely  necessary  it  is  that  Norfolk  county  shall  have  a  separate  and 
distinct  court  of  its  own.  I  undertook  to  show  the  committee  that  one  judge  in  Nor- 
folk county  would  have  all  the  work  he  could  attend  to  under  the  system  proposed  by 
this  committee,  if  the  civil  and  criminal  jurisdiction  are  to  be  combined  in  one  court. 
I  was  seriously  in  earnest  before  that  committee,  and  I  have  felt  that  perhaps  I  failed 
to  impress  them  as  I  should  have  done  with  the  necessities  which  I  hope  to  show  to  this 
committee  exist  in  Norfolk  county,  a  condition  of  affairs  which  have  not  been  met  by 
this  report. 

Mr.  Chairman  and  gentlemen  of  the  committee,  the  substitute  offered  by  the  gentle- 
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man  from  Lancaster  (Mr.  Dunaway)  will  not  at  all  meet  the  case  to  which  I  am  now 
calling  your  attention.  The  gentleman  from  Lancaster  undertakes  to  have  the  circuits 
composed  of  not  more  than  four  counties.  He  does  this,  as  I  understand  his  resolution 
or  his  amendment,  indifferently  with  reference  to  population  or  territory  or  amount  of 
business  in  those  counties.  1  do  not  feel,  Mr.  Chairman,  that  any  such  haphazard  ar- 
rangement, based  entirely  on  the  number  of  counties  to  be  included  in  a  circuit,  will 
meet  the  necessities  of  the  case  throughout  the  State  of  Virginia.  There  are  counties 
hore,  four  of  which  embraced  in  one  circuit  would  bring  about  the  same  difficulties  and 
the  same  delays  in  traveling  from  one  portion  of  the  district  to  another  that  five  counties 
might  occasion  in  other  instances.  The  same  time  would  be  consumed  in  getting  from 
one  court  to  another;  the  same  difficulties  would  have  to  be  encountered  in  crossing  the 
mountainous  sections  of  this  State  or  the  broad  waters  of  Eastern  Virginia  in  getting 
from  one  remote  section  of  a  circuit  to  another.  And  this  is  just  as  liable  to  occur  in 
circuits  composed  of  four  counties  as  in  the  circuits  embracing  five  or  more  counties  as 
contemplated  by  the  report  of  the  committee. 

But,  Mr.  Chairman,  the  gentleman  from  Lancaster  has  not  considered  the  neces- 
sities of  the  case  so  far  as  Norfolk  county  and  the  other  territory  annexed  to  that  county 
in  the  circuit  are  concerned. 

Mr.  Chairman  and  gentlemen,  I  shall  now  direct  your  attention  to  the  conditions  in 
Norfolk  county.  I  want  to  say  I  have  had  occasion  heretofore  to  say  upon  this  floor, 
that  Norfolk  county  is  peculiarly  differentiated  from  any  other  county  in  this  State. 
No  county  in  the  State  of  Virginia  has  the  peculiar  conditions  in  it  and  the  peculiar  cir- 
cumstances surrounding  it  as  the  county  of  Norfolk.  It  is  these  conditions  and  these 
peculiar  circumstances  which  give  rise  to  an  enormous  amount  of  business,  to  an  amount 
of  business  now.  and  to  a  prospective  business  in  the  near  future  which  cannot  be  con- 
templated as  relating  to  any  other  county  in  this  State. 

Norfolk  county,  for  instance,  is  in  the  first  place  the  most  populous  county  in  the 
State.    It  has  over  fifty  thousand  inhabitants  within  its  territorial  limits. 

This  population  is  the  most  heterogenous  that  can  be  found  within  the  limits  of 
this  Commonwealth.  There  are  practically  three  cities  in  the  geographical  center  of 
this  county;  the  city  of  Norfolk,  a  commercial  city  and  a  seaport,  with  46,000  people; 
the  city  of  Portsmouth,  a  commercial  city  and  a  seaport  of  about  18.000  people:  the  town 
of  Berkeley,  a  commercial  town  and  a  seaport,  with,  I  should  say,  at  least  ten  or  twelve 
thousand  people,  embraced  within  the  town  limits  proper,  and  its  immediate  suburbs. 
Therefore,  Mr.  Chairman,  here  are  practically  three  cities,  as  I  have  stated,  in  the  geo- 
graphical center  of  Norfolk  county.  Around  those  cities,  including  the  population  of 
Berkeley,  extends  a  town  population,  an  urban  population,  although  in  a  suburb,  for  at 
least  fifteen  miles,  including  between  25,000  and  30,000  people  congregated  just  on  the 
outskirts  of  these  cities,  who  have  none  of  the  advantages  of  the  city  or  town  govern- 
ment, btit  who  must  be  governed  entirely  under  the  provisions  under  our  statutes  relat- 
ing to  counties.  Those  people  constituting  this  very  large  suburban  population  include 
many  prominent,  influential  and  law-abiding  people,  but  a  very  large  part  of  this  popu- 
lation is  made  up  of  the  criminal  elements  of  the  cities,  and  of  the  worthless  characters 
of  the  surrounding  country,  including^ a  horde  of  shiftless  negroes. 

As  has  been  said  upon  this  floor,  with  greater  police  protection  in  the  cities,  the 
natural  tendency  of  this  criminal  element  is  to  get  beyond  the  boundaries  of  the  city,  in 
the  suburbs  of  the  city,  where  they  can  huddle  and  herd  together,  and  avail  themselves 
of  ail  the  desirable  privileges,  as  they  conceive  them,  relating  to  an  aggregation  of 
people;  and  yet,  Mr.  Chairman,  there  they  are  with,  as  I  have  said,  only  the  county  gov- 
ernment by  which  they  may  be  kept  under  control  and  in  subjection;  and  from  25,000 
to  30.000  of  these  people  are  included  within  the  suburban  limits  of  Norfolk  county  and 
embraced  within  the  jurisdiction  of  its  court,  to  say  nothing  of  the  large  country  terri- 
tory and  population. 

The  most  criminal  element  that  can  be  found  in  any  community  is  always  to  be 
located  upon  the  outskirts  of  a  city;  and  in  this  community  the  criminal  element  is  dif- 
ferent entirely  from  that  which  can  be  found  in  the  inland  country.  Here  we  have  a 
commercial  community  in  which  large  shipping  interests  are  involved,  and  in  addition 
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to  this  population,  there  are  daily  turned  loose  upon  those  comnnunities  and  in  those 
suburbs  from  one  year's  end  to  the  other  whole  cargoes  and  crews  of  foreigners,  brought 
there  upon  steamships  and  sailing  vessels,  coming  in  every  day  and  bringing  fresh  re- 
cruits to  a  people  who  come  there  to  infest  this  community  and  who  are  without  a  local 
habitation  or  a  name,  who  are  restrained  by  no  local  influences  and  who  generally  feel 
themselves  at  liberty  to  indulge  in  every  possible  and  known  violation  of  the  law. 

I  mention  this,  Mr.  Chairman  and  gentlemen,  to  show  the  criminal  conditions  in 
Norfolk  county  as  to  the  suburban  population. 

In  addition  to  that,  in  addition  to  this  peculiar  condition  of  affairs  in  that  county 
as  to  the  criminal  elements,  I  want  to  remind  you,  as  you  know,  that  Norfolk  county 
is  a  border  county  upon  the  State  of  North  Carolina.  The  whole  of  eastern  North  Caro- 
lina contributes  to  this  population,  and  especially  to  the  suburban  elements  of  NoTfolk 
county.  All  the  criminals,  all  the  fugutives  from  justice,  in  eastern  North  Carolina, 
seek  to  go  beyond  the  borders  of  their  State  and  beyond  the  control  of  their  officers,  and 
their  objective  point  is  the  suburbs  of  Norfolk  and  Portsmouth.  I  feel  that  my  friend  on 
my  right,  the  distinguished  represenative  from  Portsmouth  (Mr.  Hatton)  will  bear  me 
out  in  this  assertion. 

In  addition  to  that  influx  of  the  purely  criminal  element  into  my  county,  I  want  to 
state  in  passing,  that  Norfolk  county  is  peculiarly  a  trucking  community. 

The  largest  industry  in  Eastern  Virginia  is  the  trucking  interest  in  Norfolk  county, 
and  when  I  say  this,  I  make  no  exception  as  to  any  industry  in  that  section  of  the  State. 
That  industry  alone  necessitates  a  large  influx  of  negroes  early  in  the  spring,  amounting 
to  thousands.  There  are  whole  vessel  and  train  loads  of  negroes  landed  every  day  in 
this  county,  in  the  early  spring,  who  are  allured  to  that  section  by  the  remunerative 
wages  which  they  obtain  on  these  truck  farmis.  They  settle  on  the  various  truck  farms 
throughout  that  county,  and  they  literally  herd  together  in  what  are  known  as  "truck 
houses"  upon  these  farms,  from  twenty  to  fifty  in  one  small  house,  men,  women,  and 
children.  They,  too,  are  without  any  local  restraints,  and  are  of  that  peculiar  element 
who  are  willing  to  leave  their  homes  and  live  in  this  manner,  indicating  that  they  as  a 
class  represent  the  lowest  order  of  their  race. 

These  people,  numbering  thousands,  come  into  that  county  every  year  early  in  the 
spring,  and  live  in  the  manner  in  which  I  have  indicated  until  late  in  the  fall;  and  as 
the  result  of  that  condition  of  affairs,  we  have  nothing  but  crime,  crime,  crime,  not  with 
our  own  people,  not  with  negroes  who  are  permanent  residents  of  that  county,  and  who 
are  identified  with  the  material  interest  of  that  section,  not  with  the  people  who  are 
known  to  the  police  officers  of  that  county,  but  with  these  strangers  who  flock  there  and 
herd  together  in  this  disreputable  manner. 

I  say,  Mr.  Chairman,  that  this  condition  of  things  engenders  a  criminal  element  and 
a  situation  of  affairs  which  necessitates  the  largest  criminal  docket  in  that  county  that 
can  be  found  in  any  county  or  any  city  in  this  State,  and  I  say  that  without  fear  of  con- 
tradiction. The  criminal  dockets  of  the  Norfolk  county  are,  in  consequence  of 
this  state  of  affairs,  always  congested,  and  the  fifteen  days  to  which  the  terms  of  the 
county  courts  are  limited  under  the  statute,  have  always  proven  insufficient  for  the 
proper  dispatch  of  the  criminal  business  of  that  county. 

Every  lawyer  in  this  body  knows,  and  I  venture  to  say  that  every  layman  is  aware 
of  the  fact — because  they  all  have  more  or  less  connection  with  the  courts;  every  good 
citizen  at  some  time  during  the  year  or  during  his  life  feels  called  upon  to  perform  the 
public  function  in  some  manner  as  a  citizen  of  his  county  so  far  as  his  duty  to  the  courts 
is  concerned — that  it  is  often  the  case  that  when  the  court  begins  the  trial  of  an  im- 
portant criminal  case,  it  is  not  for  an  hour.  It  may  not  be  for  a  day.  It  may  last,  as  it 
often  does,  for  an  entire  week.  More  than  once  in  my  experience,  perhaps  on  more  than 
a  dozen  occasions  since  my  official  connection  with  the  court,  have  I  known  criminal 
trials  to  be  protracted  to  the  extent  at  least  of  a  week. 

Now,  with  a  crowded,  congested  criminal  docket,  when  you  come  to  add  the  civil 
business  of  that  county — and  I  am  coming  to  that  point  in  a  moment — to  the  criminal 
work  of  one  judge,  one  court,  I  want  to  impress  upon  you,  if  I  can,  the  importance  of 
looking  particularly  into  the  time  consumed  in  this  matter  alone.    It  is  not  merely  the 
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time  consumed  in  going  from  one  place  to  another,  in  holding  court  so  many  days.  It  is 
a  question  of  the  time  that  is  consumed  in  dispatching  the  business.  That  is  the  point 
which  I  desire  to  impress  upon  this  committee.  The  question  and  the  serious  question 
to  be  considered  is,  can  one  court  give  a  term  to  Princess  Anne  county  and  to  the  city 
of  Portsmouth,  and  efficiently  discharge  the  duties  relating  to  the  county  court  of  Nor- 
folk county? 

Now,  gentlemen,  so  much  for  the  criminal  business  in  my  county.  I  now  come  to 
the  civil  docket,  and  I  shall  have  reference  not  only  to  the  civil  docket  as  it  may  appear 
now  in  the  public  reports,  but  I  am  going  to  have  special  reference — and  I  think  you 
will  see  the  force  of  the  argument  which  I  shall  adduce  upon  this  point — to  the  growing 
conditions  in  that  county.  A  business  and  industrial  development  which  is  simply 
phenomenal. 

I  want  to  say,  gentlemen  of  this  committee,  and  I  say,  also,  this  without  fear  of 
contradiction  from  either  the  delegate  from  Portsmouth  or  the  two  delegates  represent- 
ing the  city  of  Norfolk,  that  there  are  more  manufacturing  industries,  and  on  a  much 
larger  scale,  within  the  county  of  Norfolk  than  can  be  found  in  the  cities  of  Norfolk  and 
Portsmouth  combined.  Although  I  feel  that  I  know  every  inch  of  the  territory  in  Nor- 
folk county,  I  am  frank  to  say  that  I  have  found  it  utterly  impossible  to  keep  pace  with 
the  improvem_ents  in  that  territory.  Whenever  I  drive  into  a  section  of  the  country 
that  I  have  not  seen  for  some  weeks,  I  am  invariably  surprised  and  astounded  at  the 
rapid  increase  of  the  industrial  industries  of  that  community.  With  the  commissioner 
of  the  revenue  of  my  county  the  other  day,  I  counted  up  in  one  magisterial  district 
alone  thirty  manufacturing  industries  and  in  another  district  across  the  river,  bordering 
on  the  city  of  Norfolk,  are  far  more  industries  of  that  character  than  we  found  in  the 
district  to  w^hich  I  have  just  alluded.  We  counted  over  thirty  manufacturing  industries 
in  one  district  alone. 

Some  of  the  largest  and  most  important  corporations  and  manufacturing  concerns 
that  can  be  found  in  the  United  States  can  be  seen  in  Norfolk  county,  and  they  give 
use  to  an  enormous  amount  of  business.  We  have  a  larger  lumber  industry  in  that 
county  than  can  be  found  anywhere  south  of  Canada.  We  have  the  most  magnificent 
and  up-to-date  lumber  mills  that  can  be  found  anywhere  within  the  United  States  to-day, 
turning  out  millions  upon  millions  of  feet  of  lumber  every  day.  We  have  the  most 
gigantic  fertilizer  concerns.  We  have  several  cottonseed  oil  mills,  shipyards,  foundries, 
cotton  mills,  and  in  fact,  almost  every  class  of  manufacturing  industries. 

In  addition  to  this,  gentlemen,  this  suburban  population  gives  rise  to  a  very  large 
amount  of  mercantile  business.  In  one  little  tov/n  alone,  the  town  of  Berkley  outside  of 
the  city,  but  within  the  county  of  Norfolk,  there  exist  to-day  two  banks,  notwithstanding 
the  banking  facilities  in  the  cities  of  Norfolk  and  Portsmouth. 

In  addition  to  this  criminal  business,  I  want  to  call  your  attention  especially  to  the 
fact  that  there  is  in  Norfolk  county  to-day  as  large  a  commercial  business  as  can  be 
found  in  either  one  of  the  cities  located  in  that  vicinity.  The  greatest  shipping  point  on 
the  Atlantic  coast,  where  the  wealth  of  the  mines  of  Virginia,  West  Virginia,  and  North 
Carolina  is  put  aboard  the  ships  for  foreign  export,  is  in  the  county  of  Norfolk.  Lam- 
berts Point  is  a  great  terminus  for  the  shipment  of  coal,  an  is  destined  to  be  by  far  the 
greatest  railroad  terminus  on  this  continent.  It  is  wholly  within  the  bounds  of  Nor- 
folk county.  Hundreds  of  ships  load  clear  from  that  place  possibly  every  week  and 
certainly  every  month. 

On  the  opposite  side  of  the  river  are  Pinner's  Point  and  Port  Norfolk,  which  are 
commercial  localities,  shipping  localities.  The  largest  warehouse  in  the  world  exists  in 
the  county  of  Norfolk  at  the  terminus  of  the  Southern  Railroad,  and  a  large  commercial 
industry  is  developed  at  that  point.  It  is  not  only  the  terminus  of  the  Southern  Rail- 
road, but  aiso  of  the  Atlantic  Coast  Line.  It  is  also  the  terminus  of  the  New  York, 
Philadelphia  and  Norfolk  line.  It  is  the  terminus  of  a  belt  line  that  connects  Norfolk 
county,  Portsmouth,  Berkley  and  Norfolk  and  bring  them  all  into  one  territory  so  far 
as  the  transportation  and  commercial  industries  are  concerned.  Norfolk  county  fur- 
nishes wharfage  and  railroad  termini  greater  than  any  Southern  seaport  on  the  Atlantic 
coast. 
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I  say,  gentlemen,  that  when  you  consider  all  these  conditions,  which  necessarily 
give  rise  to  civil  business  coming  within  the  jurisdiction  of  the  civil  courts  of  that 
county,  you  can  form  some  idea  of  what  an  amount  of  this  class  of  litigation  and  busi- 
ness must  of  necessity  appear  upon  the  dockets  of  the  court  of  that  county. 

I  wish  to  repeat,  as  I  have  said  before,  that  when  you  consider  the  rapid  growth 
of  that  section,  the  phenomenal  development  of  Norfolk  county  as  a  commercial  center, 
as  a  mercantile  and  business  center,  as  a  manufacturing  center,  and  as  the  greatest 
agricultural  section  on  the  Atlantic  coast,  producing  from  its  agricultural  industry  alone 
more  money  than  comes  to  it  from  any  other  source  except  its  manufactures — when  you 
consider  those  conditions  as  existing  now,  and  the  rapid  industrial  development  which 
has  occurred  in  that  country  in  the  recent  past,  then  may  we  not  assume,  must  we  not 
appreciate  that  the  conditions  in  Norfolk  county,  so  far  as  the  jurisdiction  of  its  civil 
courts  is  concerned,  must  in  a  very  few  years,  in  a  comparatively  short  time,  be  far  in 
excess  of  the  present  volume  of  civil  business  in  the  courts  of  that  county. 

There  is  one  thing,  gentlemen  of  the  Committee,  that  I  omitted  to  state.  That  is 
that  now,  at  this  very  time,  in  the  county  court  of  Norfolk  county,  over  which  I  have  the 
honor  to  preside,  there  is  a  large  docket  composed  entirely  of  ad  quod  damnum  pro- 
ceedings, which  have  been  necessitated  by  the  very  conditions  that  I  have  described.  1 
had,  very  recently  before  I  came  to  this  Convention,  sat  for  one  entire  week  in  one  con- 
demnation proceeding,  involving  the  development  in  the  line  of  the  work  of  internal 
improvements  in  that  county.  That  county  is  simply  a  network  of  steam  railways  and 
electric  lines.  You  can  take  a  car  in  either  the  city  of  Portsmiouth,  the  county  of  Nor- 
folk, or  the  town  of  Berkley,  and  go  from  eight  to  fifteen  miles  in  any  direction,  striking 
every  portion  of  the  territory  surrounding  those  cities. 

As  a  matter  of  fact,  gentlemen,  this  condition  of  affairs  must  necessarily  give  rise, 
as  it  has  done,  to  an  enormous  amount  of  work  in  the  courts  of  that  county  in  the 
matter  of  condemnation  proceedings.  The  land  is  valuable.  Its  enhancement  in  value 
is  something  with  which  the  people  around  there,  even  the  most  sanguine,  optimistic 
cannot  keep  pace;  and  questions  as  to  the  value  of  these  lands  which  are  sought  to  be 
traversed  by  railroads  necessarily  give  rise  to  the  most  heated  litigation  in  the  attempt 
to  secure  the  rights  sought  to  be  obtained  for  the  purposes  of  these  works  of  internal 
improvement.  I  repeat  that  that  work  alone,  the  work  relating  to  the  condemnation  of 
lands,  valuable  as  those  lands  are  and  becoming,  as  they  are,  more  and  more  valuable 
every  day,  will  of  itself  take  up  a  considerable  part  of  the  work  of  the  court  in  that 
county. 

Therefore,  if  to  the  civil  business  which  this  condition  of  affairs  necessitates,  which 
is  growing  rapidly  in  that  county,  and  beyond  the  calculations  of  those  best  acquainted 
with  that  community,  you  add  the  criminal  business  which  now  takes  fifteen  days  of 
every  month  in  the  year  of  the  time  of  the  judge  of  that  court,  you  will  see  the  absolute 
necessity  of  making  Norfolk  county  one- judicial  circuit,  even  if  you  do  not  give  it  more 
than  one  court. 

Now,  gentlemen,  I  propose  to  indulge  in  a  little  comparison  along  this  line.  Nor- 
folk city  has,  by  the  last  census  report,  46,000  inhabitants.  Norfolk  city  has  not  more 
commercial  business  than  Norfolk  county.  Norfolk  city  has  no  such  mileage  of  rail- 
roads, as  has  Norfolk  county,  and  has  no  occasion  for  condemnation  proceedings  at  all. 
Norfolk  city,  working  under  the  government  relating  to  a  city,  has  a  perfect  police  force, 
and  is  properly  officered  in  every  respect,  so  far  as  its  court  and  its  police  force  are 
concerned.  Norfolk  city  only  a  few  years  ago  had  only  one  corporation  court.  It  then 
had  a  much  smaller  population  than  it  has  now,  because  Norfolk  city  has  been  phenome- 
nal in  its  growth,  and  has  increased  immensely  in  population  in  the  last  few  years. 
That  city  court  was  known  as  the  corporation  court.  I  am  aware  of  the  fact  that,  not- 
withstanding her  criminal  business  is  not  as  great  as  that  of  Norfolk  county,  that  the 
conditions  there  do  not  contribute  to  her  criminal  docket,  as  they  do  to  the  criminal 
docket  of  Norfolk  county.  I  am  aware  of  the  fact  that  the  judge  of  that  court,  one  of 
the  distinguished  delegates  and  representatives  from  Norfolk  in  this  body  (Mr.  Brooke), 
was  at  that  time  a  very  hard  worked  man,  a  man  who  was  simply  crowded  to  the  utmost 
with  the  business  which  devolved  upon  him.    There  was  no  abler  or  more  efficient  and 
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capable  judge  in  this  State  than  the  gentleman  to  whom  I  allude.  He  gave  every 
moment  of  his  time  to  the  business  and  work  of  his  court,  and  yet  he  was  always 
crowded  to  the  extent  of  personal  inconvenience  and  discomfort.  He  is  here  to  testify 
to  these  facts  himself,  if  he  will. 

And  yet  Norfolk  city,  with  46,000  people,  with  conditions  which  do  not  give  rise 
to  as  much  criminal  business  as  Norfolk  county,  and  with  conditions  which  in  the  near 
future  will  not  give  rise  to  more  civil  business  than  will  the  conditions  in  Norfolk 
county,  is  to  have  three  judges,  three  courts,  and  Norfolk  county,  with  its  50,000  popula- 
tion, is  only  to  have  one  court  to  meet  the  present  and  the  growing  necessities  of  that 
community. 

Mr.  Chairman.  I  believe  that  Norfolk  city  will  need  at  least  two  courts.  With  only 
46,000  people,  I  know  that  Norfolk  as  a  city  to-day  needs  two  courts;  but  reasoning 
from  the  conditions  which  exist  there  to  the  conditions  which  exist  in  my  county,  I 
know  that  Norfolk  county  must  have  one  court  unencumbered  by  any  other  territory. 

I  am  not,  sir,  disposed — I  feel  far  from  it,  in  fact — to  speak  of  discrimination  on 
the  part  of  cities  as  against  counties.  I  have  no  disposition  to  attribute  to  any  gentle- 
man upon  this  floor,  and  certainly  not  to  the  committee  which  rendered  this  report,  any 
disposition  whatever  to  discriminate  as  between  the  counties  and  the  cities.  It  is  true, 
i  observe,  that  the  majority  of  the  members  of  this  Committee  are  from  the  cities;  and 
it  is  but  human  and  but  natural  that  those  gentlemen  should  not  feel  the  same  interest 
personally  (I  do  not,  of  course,  say  officially  as  members  of  this  Convention),  in  the 
county  courts  as  they  do  in  the  courts  of  the  cities.  They  are  simply  not  brought  in 
contact  with  county  courts  to  the  same  extent  as  the  county  members,  but  only  to  a 
limited  extent.  They,  therefore,  will  not  be  subjected  to  the  inconveniences  arising 
from  the  lack  of  a  proper  dispatch  of  business  in  those  courts. 

I  desire  to  say.  however,  knowing  the  conditions  as  I  do  in  Norfolk  county  and  in 
the  city  of  Norfolk  and  in  the  city  of  Portsmouth,  that  however  unwittingly,  however 
undesignedly  it  may  have  been,  there  is  a  discrimination:  and  I  believe  that  these  gen- 
tlemen, the  very  moment  their  attention  is  drawn  to  that  fact,  the  very  moment  they 
conclude  that  they  have  considered  similar  conditions  existing  in  the  cities  and  counties 
in  this  State,  they  will  be  willing  themselves  to  remedy  this  defect  in  their  report,  and 
give  the  counties  the  needed  court  facilities. 

As  to  other  reports,  there  has  been  the  same  trouble.  I  have  had  occasion  here 
certainly  once  to  assert  that  there  is  no  reason  why  this  Convention  or  this  Committee 
of  the  Whole  should  conclude  that  the  local  school  officers  of  counties  were  incapable 
of  selecting  their  own  text-books,  but  that  the  local  authorities  of  cities,  even  of  five 
thousand  inhabitants,  were  capable  of  doing  so.  I  thought  then,  and  I  saj  now  that  that 
was  a  discrimination,  pure  and  simple.  It  occurs  to  me  there  is  another  discrimination 
in  the  matter  of  this  report  as  between  cities  and  counties,  and  I  merely  mention  it  as  a 
fact.  God  knows  that  I  have  no  disposition  to  play  itpon  anybody's  feelings,  either 
within  or  without  this  hall.  If  there  is  any  disposition  manifested  in  this  body  or  with- 
out this  body  on  the  part  of  any  gentleman  to  speak  to  the  galleries  or  over  the  heads 
of  the  delegates  of  this  Convention,  with  a  view  of  securing  personal  popularity,  nobody 
here  condemns  it  more  and  denounces  it  more  soundly  than  I.  Therefore,  I  do  not  speak 
of  these  discriminations  except  to  say,  especially  in  the  case  of  Norfolk  county,  that  she 
should  be  put  upon  the  same  footing  with  the  cities  where  the  same  conditions  exist. 

Cities  of  5,000,  cities  of  2,000,  in  the  State  of  Virginia  are  allowed  to  have  their  sepa- 
rate judges.  VTiy  should  a  county  of  50,000  have  tacked  on  to  it  a  city  and  another 
county?  If  any  reason  has  been  advanced  for  such  a  provision  in  this  report,  I  have 
failed  utterly  to  appreciate  it. 

Now,  Mr.  Chairman,  I  am  not  speaking  with  reference  to  any  section  of  this  report 
except  that  which  relates  to  Norfolk  county.  I  can  understand  what  a  serious  incon- 
venience m.8.j  be  caused,  and  how  disaster  may  often  arise  in  these  large  districts  cover- 
ing large  territories  where  the  courts  in  one  circuit  may  be  100  miles  apart;  how  neces- 
sary it  may  become  in  some  cases  that  a  man  charged  with  a  serious  offense,  however 
innocent  or  guilty  he  may  be,  should  reach  a  judge  in  time  to  secure  the  necessary  bail. 
Charges  of  that  character  may  be  made  against  any  citizen.    There  is  no  man  who  may 
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not,  under  peculiar  circumstances,  be  charged  with  a  serious  offense,  however  justifiable 
he  may  be  in  committing  the  act,  and  find  it  necessary  to  seek  at  once  the  official  services 
of  the  judge  of  his  court  in  securing  bail  in  order  that  he  may  not  be  incarcerated  as  an 
inmate  of  a  common  jail,  and  of  a  county  jail  at  that. 

I  can  see,  speaking  for  the  other  districts,  how  this  would  be  a  serious  consideration 
in  these  large  circuits.  It  would  not  be  bad  in  the  district  which  you  have  given  for 
Norfolk  county,  because  Princess  Anne  and  Portsmouth  city  are  both  accessible  so  far  as 
time  and  conveniences  of  travel  are  concerned;  but  unless  you  give  Norfolk  county  a 
court  which  will  be  enabled  to  dispatch  its  business  by  holding  monthly  terms,  the  ex- 
pense will  thereby  become  much  greater  to  the  State  than  any  twenty-five  hundred  dol- 
lar of  thirty-five  hundred  dollar  salary  that  you  might  give  to  the  judge  of  that  or  any 
other  court. 

The  prisoners  in  the  Norfolk  county  jail  number  all  the  way  from  100  to  150  each 
month.  I  do  not  mean  to  say  there  are  that  many  new  prisoners  every  month,  but  they 
are  there  going  over  from  month  to  month,  those  who  are  put  there  by  the  justice  under 
sentence,  and  those  who  are  awaiting  trial.  If  Norfolk  county  has  such  a  crowded 
docket  as  that,  her  judge  cannot  dispatch  the  civil  and  the  criminal  business,  and  it 
can  be  seen  at  once  where  the  enormous  expense  must  arise  in  that  case. 

I  insist,  Mr.  Chairman  and  gentlemen,  that  it  is  poor  economy  in  my  district,  and 
I  believe  it  to  be  poor  economy  in  the  other  districts  as  contemplated  under  this  report, 
although  I  am  frank  to  admit,  so  far  as  I  have  heard  and  so  far  as  I  know  about  the 
counties  generally  in  this  State,  that  very  few  of  them  have  any  conditions  that  are  at 
all  commensurate  with  those  in  Norfolk  county,  and,  therefore,  the  jail  expenses  would 
not  be  so  heavy. 

When  gentlemen  of  the  committee  were  spoken  to  about  the  necessity  for  a  change 
in  this  circuit,  and  when  it  was  said  to  them,  "Suppose  it  should  become  necessary  at 
once  to  make  a  change,"  they  said,  "Oh,  you  must  go  to  the  Legislature.  There  is  your 
remedy.  The  Legislature  can  make  the  change."  I  desire  to  say  to  the  gentlemen  of 
thisi  committee  that  matters  which  I  am  asking  at  your  hands  are  necessary  to-day,  and 
we  do  not  want  to  be  put  to  the  necessity  of  going  to  the  Legislature.  This  Convention 
should  fix  this  circuit  now.  If  the  necessity  should  arise  during  this  very  Legislature  or 
the  next  one  following  this,  that  Norfolk  county  should  be  made  a  separate  circuit,  then 
v/e  must  show  under  this  report  that  Norfolk  county  has  60,000  population,  or  else  she 
will  be  denied  this  right,  not  at  the  pleasure  of  the  Legislature,  but  because  of  the  neces- 
sity growing  out  of  the  work  of  this  Convention.  The  Legislature  will  at  once  be  con- 
fronted with  your  constitutional  prohibition,  which  requires  the  prescribed  60,000  inhabi- 
tants. 

If  it  is  absolutely  necessary  to  have  a  separate  court  for  the  proper  dispatch  of  the 
business  of  Norfolk  county,  why  shoujd  it  be  necessary  that  she  should  have  60,000 
people  in  order  to  obtain  it,  when  Beuna  Vista,  with  two  thousand,  is  to  have  its  own 
separate  judge?  If  that  is  not  a  discrimination,  if  that  is  not  unfair,  if  that  is  not 
unjust,  then  I  fail  to  comprehend  the  meaning  of  the  terms  "justice"  and  "fairness." 

I  was  told,  when  I  appeared  before  the  standing  Committee  on  the  Judiciary:  In 
the  event  your  county  court  finds  it  cannot  dispatch  its  business,  and  in  the  event  you  do 
not  measure  up  to  60,000  population  so  that  the  Legislature  may  give  you  a  separate 
court,  why  then  the  judge  of  your  circuit  may  request  the  judge  of  one  of  your  city 
courts  to  come  and  sit  in  your  county  court. 

Mr.  Chairman,  I  ask  if  that  does  not  amount  to  a  discrimination?  I  say  yes,  and  no 
one  can  deny  that  assertion.  The  county  circuits  are  so  large  as  to  make  it  impossible 
to  call  upon  those  judges  to  help  the  cities,  but  the  committee  has  deemed  it  necessary 
that  the  counties,  must  call  upon  the  city  judges.  Now,  why  should  there  be  any  such 
provision  as  that?  Why  should  we  be  put  to  the  necessity  of  calling  upon  a  city  judge 
to  leave  the  business  of  his  court  and  come  intb  the  county,  to  try  mattersi  relating 
purely  and  simply  to  the  county?  I  say  it  is  unfair  that  the  county  judges  should  be  put 
in  that  position,  that  the  judges  of  the  Circuit  Courts  should  be  dependent  upon  the  city 
judges  in  order  that  the  business  of  their  circuits  may  be  disposed  of.    There  being 
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nothing  reciprocal  in  this  arrangement,  the  judges  in  the  counties  would  hesitate  long 
before  making  such  requests. 

I  fail  to  see  ^'hy  the  judges  of  the  county  Circuit  Courts  should  be  put  in  such  an 
embarrassing  and  dependent  position.  I  fail  to  see  any  reason  and  no  reason  has  been 
assigned  why  the  circuits  of  the  counties  should  be  made  so  large  as  that  the  judges 
cannot  attend  to  their  business,  and  that  they  must  be  subjected  to  the  necessity  of 
calling  upon  a  city  court  judge  to  perform  their  duties.  Why  not  now,  when  we  are 
doing  this  work,  do  it  properly,  and  do  it  in  all  justice  and  fairness  to  the  people  of 
this  State,  not  having  special  reference  to  certain  commnnities  and  saying  to  the  others, 
"If  you  cannot  dO'  your  work,  then  call  upon  those  people  in  the  cities  who  have  more 
than  a  sufficiency  of  judges  and  courts  to  attend  to  the  legal  business  in  which  they 
are  mterested."  That  is  what  it  means.  If  it  does  not  mean  that,  then  I  want  some 
gentleman  of  the  committee  to  explain  to  me  the  object  and  effect  of  the  provisions; 
in  the  eighth  clause  of  this  report. 

They  admit  at  once  that  the  cities  have  more  courts  and  more  judges  than  are 
necessary.  They  admit,  furthermore,  that  the  counties  have  not  enough,  and  therefore 
they  provxide  that  those  who  have  a  surplus  of  judges  and  of  course  to  do  their  business 
may,  in  emergencies,  be  petitioned  by  the  county  courts,  whom  they  now  make  dependent 
upon  the  city  courts,  to  come  into  the  counties  and  perform  duties  which  the  county  Cir- 
cuit Courts  will  find  it  impossible  to  perform. 

The  gentleman  from  Danville  (Mr.  Withers)  has  made  the  point  that  there  has 
been  no  objection  to  this  arrangement,  that  this  report  was  made  up  a  month  and 
twelve  days  ago,  and  that  there  have  been  no  petitioners,  no  lobbyists  here  at  the  heels 
of  this  Convention  asking  and  petitioning  and  praying  them  to  change  this  report.  I 
desire  to  inform  the  gentleman  from  Danville  that  the  people  of  Norfolk  county,  fifty 
thousand,  are  here  through  their  representative  on  this  floor  asking  that  this  report 
be  changed  at  least  sO'  far  as  that  territory  is,  concerned.  They  did  not  feel,  I  hope, 
that  it  was  necessary  for  them  to  come  to  this  Convention  in  a  body  and  petition  this 
Convention  to  give  them  the  simple  right  and  justice  involved  in  one  court  for  the  proper 
and  convenient  despatch  of  their  business:,  when  they  believe  and  when  they  know  that 
it  is  necessary  that  it  should  be  given  them,  and  that  their  representative  here  will 
at  least  ask  j^our  consideration  in  their  behalf. 

"Two  months  and  twelve  days  ago"  I  appeared  before  that  committee,  and  I  ap- 
peared before  them  more  than  once.  I  appeared  as  a  petitioner,  not  to  say  a  suppliant, 
before  them  and  asked  them  to  give  me  the  simple  right  and  privilege  of  asking  for 
what  my  people  want;  and  while  I  met  with  a  courteous  reception  and  a  patient  hear- 
ing, I  was  met  also  with  the  most  absolute  disregard  of  the  rights,  of  those  people. 

I  shall  be  asked  how  shall  a  different  arrangement  be  made?  I  want  to  say  that 
that  isi  not  my  business.  That  was  the  business,  in  the  first  place,  of  the  standing 
Committee  on  the  Judiciary.  I  ask  this  Committtee  of  the  Whole  to  grant  my  request. 
I  ask  this  committee  to  give  one  court  to  Norfolk  county,  with  all  of  its  population,  and 
"With  the  conditions  which  exist  in  that  county,  giving  rise  to  the  necessity  for  that 
court ;  and  not  to  tack  upon  that  court  a  city  and  another  county.  When  this  committee 
shall  have  done  that,  then  I  apprehend  that  the  committee  may  also  arrange  with  refer- 
ence to  this  other  city  and  this  other  countj^ 

In  so  far  as  the  city  of  Portsmouth  and  the  county  of  Princess  Anne  are  concerned, 
that  territorj^  which  has  has  been  annexed  to  Norfolk  county,  I  want  to  say  candidly 
that  I  do  not  think  the  judge  of  the  Circuit  Court  of  Norfolk  count3%  whoever  he  may 
be,  will  be  encumbered  with  much  work  in  the  city  of  Portsmouth.  That  is  a  live, 
growing,  commercial  and  mercantile  city.  There  is  plenty  of  business  there;  but  the?'^ 
have  as  judge  of  their  city  court  a  most  efficient,  competent  and  able  judge,  one  of  the 
hardest  working  men  in  the  State  of  Virginia,  a  man  who  as  a  lawyer  and  a  jurist 
stands  as  high  in  the  estimation  of  those  who  know  him,  as  any  man  on  the  bench  or 
bar  of  this  State;  and  no  judge  of  the  Circuit  Court  of  Norfolk  county  could  feel  that 
so  long  as  this  gentleman,  this  judge  should  be  so  'fortunate  as  to  keep  his  health  and 
strength,  there  would  not  be  much  occasion  for  work  in  that  city  on  the  part  of  the 
judge  of  the  Circuit  Court  of  the  county  of  Norfolk. 


1516 


DEBATES  OF  THE  CONSTITUTIONAL  CONVENTION  OF  VIRGINIA. 


But  Princess  Anne  is  a  distance  county.  It  takes  a  day  to  go  there  and  get  back 
even  wJaen  there  is  nothing  to  do  when  you  arrive  at  that  court-house;  and  the  time 
consumed  m  going  and  coming,  a  whole  day,  would  amount  to  the  loss  of  most  valua- 
ble time  when  you  consider  the  business  awaiting  that  judge  in  the  Circuit  Court  in 
Norfolk  county.  I  believe,  gentlemen,  that  it  would  actually  takJ©  a  judge  of  the 
Circuit  Court  of  Norfolk  county  twenty-five  out  of  the  thirty  days  of  every  month  of 
his  life  sitting  in  his  court,  when  you  combine  the  criminal  and  the  civil  business,  and 
when  you  consider  the  works  of  internal  improvements  which  give  rise  to  the  most 
hotly  contested  and  long  drawn  out  litigation,  to  say  nothing  of  the  time  that  he  should 
have,  the  time  that  every  judge  should  have,  if  he  is  expected  to  properly,  intelligently 
and  conscientiously  discharge  hia  duties,  for  the  purpose  of  studying  and  working  up 
his  decisions  upon  the  cases  submitted  to  him,. 

You  would  be  doing  any  judge  a.  serious  injustice  and  a  grievous  wrong  in  com- 
pelling himi  to  sit  on  the  bench  every  day  throughout  the  year.  If  you  do,  you  will 
have  a  judge  who  will  fail  to  do  himself  justice  and  to  measure  up  to  the  necessities 
of  his  position.  It  is  utterly  impossible  to  undertake  to  overcrowd  a.  judge  and  expect 
good  results  or  such  results  as  he  himself  would  prefer  to  give.  No  one  knows  that 
better  than  the  judges  upon  the  criminal  bench,  when  they  are  called  upon  on  the  spur 
of  the  moment,  when  they  have  not  time  tO'  continue  a  case  or  to  postpone  the  hearing 
for  even  a  few  brief  hours,  in  order  to  determine  what  is  and  what  is  not  the  law 
raised  upon  the  trial.  If  that  occurs  in  an  occasional  criminal  trial  it  must  occur  all 
the  time  where  a  judge  is  overcrowded  with  work. 

I  hope,  gentlemen,  that  my  simple  petition  to  this  committee  may  be  considered. 
I  desire  to  say  that  sio  far  as  I  am  individually  concerned,  if  any  gentleman  upon  this 
floor  should  present  as  meritorious  a  case  as  I  feel  I  have  presented  toi  you  to-day,  a 
case  in  which  the  conditions  were  at  all  approximate  to  those  which  I  have  endeavored 
to  present  to  you  as  to  the  local  affairs  in  which  he  migjht  be  interested,  I  should 
accord  to  that  gentleman  my  heartiest  support  and  consideration,  and  I  hope  that  you 
gentlemen  will  accoTd  to  my  people  the  simple  boon  which  I  now  ask  at  your  hands. 

The  circuits  of  this  State  are  unevenly  divided.  I  have  had  a  talk  with  the  gei^ 
tleman  fromt  New  Kent  (Mr.  Manly  H.  Barnes),  after  failing  to  receive  the  consider- 
ation which  I  think  ought  to  have  been  accorded  me  by  the  committee,  and  I  put  myself 
in  the  position  of  going  to  him  in  person  and  asking  him  if  he  would  not  submit,  in  view 
of  the  small  population  represented  by  his  district,  to  allowing  Princess  Anne  county 
to  be  annexed  to  his  district.  That  gentleman  now  has  it  under  advisement,  and  I 
hope  he  may  be  able  to  offer  some  suggestion  or  some  help  in  this  direction,  because 
the  circuit  to  which  I  have  reference  has  only  25,963  inhabitants,  while  the  circuit  ia 
which  Norfolk  county  is  embraced  has  79,399.  The  second  circuit,  composed  of  Nan- 
semond,  Southampton,  Isle  of  Wight  and  the  city  of  Norfolk,  has  105,660;  but  if  you 
deduct  from  that  the  population  of  the  city  of  Norfolk,  46,642  (and  the  gentlemen  from 
Norfolk  city  I  am  sure  will  admit  that  there  is  going  to  be  very  little  business  in  that 
court  for*  the  circuit  judge  of  this  district).  When  you  take  away  that  population,  you 
have  only  79,018  in  the  entire  circuit  of  Nansemond,  Southampton  and  Isle  of  Wight. 

Henrico  circuit  has  116,112  population.  The  city  of  Richmond  has  four  courts,  and 
I  apprehend  that  the  Circuit  Court  asi  contemplated  under  this  report  will  not  be  over- 
crowded in  this  city.  I  presume  that  the  city  courts  as  now  constituted  are  sufficient 
to  despatch  the  business  of  this  city;  and  if  you  deduct  the  population  of  the  city  of 
Richmond  from  the  10th  circuit,  as  I  have  deducted  the  population  of  the  city  of  Norfolk 
from  the  second  circuit,  you  will  have  then  only  30,062  population  for  the  county  of 
Henricoi,  which  is  somewhat  similar,  in  the  conditions  surrounding  it,  to  the  county 
of  Norfolk  in  that  it  has  a  suburban  population. 

If  you  deduct  the  population  of  the  city  of  Portsmouth  from  the  county  of  Norfolk 
it  leavesi  61,972  for  that  circuit,  and  Henrico  county,  with  city  of  Richmond  taken  away 
from  it,  leaves  only  30,062.  This  gives  the  Norfolk  county  circuit  a  population  of 
31,910  more  than  the  Henrico  circuit,  with  the  cities  eliminated. 

I  claim,  therefore,  gentlemen  of  the  committee,  that  this  report,  all  the  way  through 
from  beginning  to  end,  does  not  comport  with  the  idea  set  out  by  this  committee  in 
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ttie  first  place,  that  these  districts  shall  have  not  less  than  sixty  thousand  people,  but 
that  on  the  contrary  we  find  districts  here  with  only  25,000  and  some  odd,  while  we 
have  other  districts,  such  as  the  district  of  Norfolk  county,  with  79,399. 

I  say  these  are  discriminations,  and  I  do  think,  and  I  must  indulge  the  hope  that 
this  committee  will  deem  it  wise,  speaking  not  only  for  my  own  county,  hut  for  the 
State  at  large,  to  reconsider  and  refonn  their  report  in  this  respect.  Certainly,  gen- 
tlemen of  the  committee,  I  hope  it  will  be  the  pleasure  of  this  committee,  in  simple 
justice  to  my  county,  to  grant  the  petition  which  I  have  presented  to  you  to-day  on 
behalf  of  the  people  whom  I  have  the  honor  to  represent,  and  which  I  ask  not  as  a 
sentiment  or  as,  an  idle  request,  but  as  a  business  necessity  and  a  right  which  you 
should  cheerfully  accord  them.  If  you  do  not,  I  shall  bow  and  submit  to  your  decision, 
but  I  shall  do  so,  most  assuredly,  under  a  serious  protest.  I  trust,  however,  that  it 
may  be  your  pleasure  to  grant  this  request  on  behalf  of  the  people  of  my  county,  be- 
lieving as  I  do  that  I  have  asked  nothing  but  what  is  both  reasonable  and  just. 

Mr.  Hunton:  :Mr.  Chairman,  I  crave  the  indulgence  of  this  committee  for  a  very 
few  minutes  to  reply  briefly  to  the  remarks  of  my  friend. 

The  Judiciary  Committee  listened  to  his  statement  of  the  needs  of  the  county  of 
Norfolk  and  gave  it  fair,  earnest  and  impartial  consideration.  The  result  of  their  con- 
clusions was  the  formation  of  the  circuits  as  they  are  here  reported. 

I  think  my  friend  has  indicated  the  answer  to  his  own  request  for  a  separate  circuit 
for  the  county  of  Norfolk.  It  will  be  observed  that  that  county,  according  to  the  report 
of  the  committee,  with  the  county  of  Princess  Anne  and  the  city  of  Portsmouth,  con- 
stitute the  first  circuit.  The  committee  will  bear  in  mind  that  the  city  of  Portsmouth 
has  its  own  city  court  and  that  the  amount  of  businessi  therefore  that  would  come 
within  the  Circuit  Court  of  the  city  of  Portsmotitli  would  be  comparatively  small. 

The  committee  will  also  bear  in  mind  the  fact  that  the  county  of  Princess  Anne, 
adjacent  to  the  county  of  Norfolk,  has  a  very  small  amount  of  business,  either  civil 
or  criminal;  and  from  those  two  facts  it  was.  the  belief  of  the  committee  that  a  circuit 
judge  could  dispose  of  the  civil  and  the  criminal  business  for  the  counties  of  Norfolk 
and  Princess.  Anne  and  for  the  city  of  Portsmouth,  and  that  should  there  come  a  con- 
gestion in  the  business  of  those  two  counties  or  that  cit}*,  there  is  the  judge  of  the 
City  Court  of  Portsmouh  near  at  hand  who  might  come  to  the  relief  of  the  judge 
of  this  circuit.  The  opinion  of  the  committee  is  that  a  judge  could  easily  discharge 
all  of  the  duties  of  the  circuit  alone  and  unassisted,  but  should  the  necessity  come  and 
the  business,  become  congested,  there  would  be  a  judge  ready  at  hand  who  would  be 
able  to  relieve  the  situation. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  of  the  gentleman 
from  Norfolk  county,  (Mr.  Portlock). 

The  amendment  was  rejected. 

Mr.  Quarles  proposed  the  following  amendment  to  section  8: 

Strike  out  the  word  "Rockbridge"  in  line  47,  page  25,  and  insert  in  lieu  thereof 
"Highland,"  so  as  to  read: 

The  counties  of  Augusta,  Rockingham,  and  Highland  shall  constitute  the  Eighteenth 
Circuit. 

Mr.  Quarles:  Mr.  Chairman,  as  I  remarked  a  few  days  ago,  in  my  opinion,  the  18th 
circuit,  composed  of  Augusta,  Rockbridge  and  Rockingham,  is  too  large  for  one  judge 
to  attend  to  the  business  in  that  circuit. 

Mr.  Hunton:  May  I  ask  the  gentleman  a  question  for  information?  Is  it  the  idea 
to  follow  that  up  with  an  amendment  to  put  the  county  of  Rockbridge  in  the  19th 
circuit? 

Mr.  Quarles:  Yes  sir;  I  wish  to  call  the  attention  of  the  Convention  to  some 
statistics  which  I  have,  which  I  think,  show  not  only  that  one  judge  cannot  attend  to 
the  business  in  the  18th  circuit,  but  that  the  counties  composing  the  18th  and  19th 
circuits  are  equally  and  improperly  divided  in  arranging  those  circuits. 
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The  18th  circuit  is  composed  of  Augusta,  Rockbridge  and  Rockingham.  The  19th 
<3ircuit  is  composed  of  Botetourt,  Craig,  Alleghany,  Bath  and  Highland. 

The  Counties  of  Augusta,  Rockbridge  and  Rockingham  have  a  total  population  of 
87,696,  exclusive  of  Staunton  and  Buena  Vista.  The  assessed  value  of  the  property 
in  these  three  counties  amounts,  to  $26,810,046.  If  you  include  the  cities  of  Staunton 
and  Buena  Vista,  the  population  is  97,  373  and  the  assessed  valuation  of  the  property 
is  $30,609,568. 

The  Countiesi  of  Botetourt,  Craig,  Alleghany,  Bath,  and  Highland  composing  the 
19th  circuit  have  a  population  of  49,026,  and  the  assessed  valuation  of  the  property 
In  those  counties  is  $10,933,642. 

You  will  observe  that  we  have  the  population  of  the  counties  in  the  18th  circuit 
to-wit:  87,696  against  49,026,  the  population  of  the  counties  in  the  19th  circuit;  that 
we  have  $26,810,046  as  the  assessed  valuation  of  property  in  the  counties  composing 
the  18th  circuit  against  $10,933,642  as  the  assessed  valuation  of  the  property  in  the 
19th  circuit.  It  v/ill  be  noted  that  the  population  of  the  Counties  of  Augusta,  Rocking- 
ham and  Rockbridge  is  nearly  double  that  of  the  counties  of  the  19th  circuit;  and  that 
the  assessed  value  of  the  property  of  the  three  large  counties  in  the  18th  circuit  is 
nearly  three  times  that  of  the  counties  in  the  19th  circuit. 

Then  when  we  compare  the  business  in  the  two  circuits,  we  find  that  it  takes  139 
daysi  to  transact  the  business  in  the  18th  circuit,  and  only  45  days  to  transact  the  bus- 
iness in  the  19th  circuit. 

We  find  that  in  Rockingham,  Augusta  and  Rockbridge  there  were  223  common  law 
suits  commenced  in  1900,  against  149  common  law  suits  commenced  in  the  same  year 
in-  the  19th  circuit,  there  being  nearly  twice  asi  many  in  the  18th  circuit  as  there  were 
in  the  19th  circuit.  We  find  244  chancery  cases  commenced  in  the  18th  circuit  in  1900 
as  against  112  chancery  casesi  commenced  in  the  same  year  in  the  19th  circuit. 

We  find  there  were  32  felony  cases  in  the  18th  circuit,  and  47  in  the  19th  circuit  — a 
few  more  criminal  cases  in  the  19th  circuit  than  there  were  in  the  18th  circuit. 

Now,  Mr.  Chairman,  these  facts  clearly  demonstrate  that  the  counties  composing 
these  two'  circuits  were  not  properly  distributed  in  forming  the  circuits.  Not  only  that, 
but  I  further  say,  upon  what  I  know  of  the  business  in  the  three  large  and  wealthy 
counties  of  Rockingham,  Rockbridge  and  Augusta,  and  the  time  that  it  now  takes  to 
transact  it,  that  one  judge  cannot  possibly  attend  to  it. 

Now,  I  propose  by  my  amendment  to  take  from  the  19th  circuit  Highland  County 
and  put  it  in  the  18th  circuit,  and  to  take  Rockbridge  County  from  the  18th  circuit  and 
put  it  in  the  19th  circuit.  This  Avill  make  a  far  better  division  of  these  counties  into 
circuits,  in  every  way.  The  circuits  will  be  in  this  Vv^ay  geographically  better  arranged 
and  the  businesa  will  be  more  fairly  divided. 

This  arrangement  will  reduce  the  business  in  the  18th  circuit  and  will  increase  it 
in  the  19th  circuit;  and  Rockbridge  lies  well  with  respect  to'  Botetourt,  Craig,  Alleghany 
and  Bath,  they  all  adjoining  Rockbridge  and  extending  around  it. 

Highland  County  lies  well  with  respect  to  Rockingham  and  Augusta.  It  was  orig- 
inally part  of  Augusta  and  it  always  has  been  in  the  Augusta  Circuit.  It  is  situated 
more  conveniently  in  respect  to  Augusta  than  to  any  other  county  in  either  of  the  two 
circuitsi.  In  going  from  Highland  to  Rockbridge  or  Botetourt  the  best  and  the  most 
convenient  way  is  by  Staunton,  along  the  turn-pike  from  Staunton  to  Monterey.  Judge 
McLaughlin,  who  resided  at  Lexington  and  was  judge  of  our  circuit  for  about  thirty 
years,  nearly  always  went  to  Highland  by  way  of  Staunton.  Highland  and  Augusta 
naturally  belong  to  the  same  circuit.  The  people  of  Highland  do  their  banking  largely 
in  the  City  of  Staunton,;  and  they  doi  much  of  their  trading  there.  The  people  of  these 
two  counties  have  been  so  closely  associated  in  this  way  for  so  long  a  period,  it  must 
be  a  great  grievence  to  them  to  see  anything  done  here  to  divorce  them. 

1  trust  my  amendment  placing  Highland  in  the  18th  circuit  will  be  adopted.  I  ask 
it  not  only  on  account  of  the  City  of  Staunton,  but  also  on  account  of  the  people  of 
Highla,nd.  Staunton's  business  interests  are  seriously  involved  in  this  matter.  If 
Highland  is  cut  off  from  Augusta  and  put  in  another  circuit,  it  will  give  force  to  the 
diversion  of  the  trade  of  Highland  from  Staunton,  which  hasi  already  begun.    I  do  not 
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see  how  any  friend  of  either  Highland  or  Staunton  can  desire  this  to  be  done.  They 
have  been  mutually  beneficial  and  I  desire  to  see  their  past  relations  continued. 

Mr.  Keezell:  Mr.  Chairman,  I  only  desire  to  add  a  word  to  the  remark's  I  made 
here  on  Saturday.  I  discussed  the  advisability  of  this  very  change  at  that  time,  and 
predicted  Uiat  at  the  proper  time  such  an  amendment  would  be  offered. 

If  the  gentlemen  of  this  committee  will  take  a  map  of  Virginia  and  look  at  it,  that 
in  itself,  with  the  figures  which  have  been  presented  by  the  delegate  from  Augusta  (Mr. 
Quarles)  and  by  myself  on  Saturday,  ought  to  be  a  convincing  argument  in  favor  of  this 
change.  By  making  change  you  would  have  two  very  much  more  conveniently  located 
circuits  than  you  now  have.  You  would  have  circuits  in  which  it  would  be  easder  to 
go  from  one  part  of  them  to  another  than  at  present.  You  would  have  circuits  in 
which  the  business  would  be  much  more  equally  divided  than  at  present.  In  short, 
you  will  find  that  every  reason  exists  for  such  a  division  of  circuits. 

I  said  then  in  m-y  remarks  that  I  believe  it  would  be  impossible  for  a  judge  tO'  do 
the  business  of  the  circuit  made  up  of  Rockingham,  Rockbridge,  and  Augusta  counties, 
and  gentlemen  have  said  tO'  me,  "We  have  provided  for  all  that.  When  there  is  a  con- 
gestion of  business,  the  corporation  judge  is  going  to  come  out  and  help  do  the  work." 

It  has  been  argued  upon  this  floor,  I  believe — it  certainly  has  been  announced  time 
and  again — that  the  salaries  of  the  judges  should  be  increased  in  order  to  get  a  better 
class  of  men  to  be  judgesi  than  you  would  have  under  other  conditions.  If  that  be  true, 
if  the  amount  of  salary  a  man  receives  gauges  his  capacity  as  a  judge,  I,  for  one  do 
not  want  to  be  in  a  circuit  where  a  thousand-dollar  judge  is  going  to  sit  on  a  case  of 
mine.  I  am  entitled  to  a  $2,500  judge;  and  I  dO'  not  want  the  congestion  relieved  by 
a  corporation  judge,  who  shall  get  a  thousand  dollars,  and  come  out  of  the  city  of 
Staunton.  If  that  is  to  be  the  test  of  a  man's  capacity,  I  do  not  want  the  congestion 
relieved  in  that  way. 

I  say,  Mr.  Chairman,  that  just  as  surely  as  the  office  of  the  corporation  judge  of 
the  city  of  Staunton  should  be  abolished,  you  would  have  to  rearrange  these  circuits. 
Just  as  certainly  as  that  happened,  the  circuits  would  have  to  be  rearranged;  and  we 
have  no  guarantee  that  that  court  will  not  be  abolished,  if  the  people  have  an  oppor- 
tunity to  vote  upon  the  question  as  provided  in  this  report.  It  does,  seem  to  me  the 
wise  thing  for  us  to^  do'  is  to  go  ahead  now  and  rearrange  the  business  so  as  to  provide 
for  all  the  contingencies. 

Gentlemen  talk  a  great  deal  about  the  trouble  some  of  these  gentlemen  will  have 
in  getting  to  Highland  county.  Let  me  tell  yon  Mr.  Chairman,  that  there  isi  no  trouble 
to-day  in  getting  to  Highland  county  over  the  county  of  Augusta  by  a  drive.  You  have 
to  get  there  in  that  way  from  almost  any  circuit.  In  my  judgment,  however,  it  will 
not  be  twelve  months  before  you  will  get  to  the  county  seat  of  Highland  county  by 
direct  railroad  communication  through  the  town  of  Harrisonburg.  Already  a  railroad 
has  been  projected  to  run  twenty-one  miles  from  Harrisonburg  towards  the  county  seat 
of  Highland  county.  I  am  informed  by  the  public  prints  of  last  Saturday  that  the 
engineer  corps  was  transferred  from  the  western  to'  the  eastern  side  of  the  mountain, 
to  give  the  final  touches  to  the  tunnel  which  has  already  been  begun  through  that 
mountain.  I  have  every  reason  to  believe  that  within  eighteen  months,  and  probably 
within  a  year,  there  will  be  direct  railroad  communication  from  Rockingham  county,  and 
from  Augusta  county  by  way  of  Rockingham  to  the  county  seat  of  Highland  county. 
Then  it  will  make  comparatively  no  difference  to  that  circuit  whether  the  judge  lives  in 
Augusta  or  Highland,  or  Rockingham. 

That  is  not  the  case  with  the  nineteenth  judicial  circuit.  If  the  judge  of  that  circuit 
should  live  in  Highland  or  in  Botetourt,  or  in  Craig  county,  a  great  distance  would 
have  to  be  gone  over  to  get  to  that  judge.  I  hope  it  will  be  the  pleasure  of  this  com- 
mittee to  give  us  the  relief  we  ask,  because  it  will  be  a  relief,  in  the  way  of  taking 
away  from  us  a  large  county,  with  large  business  and  giving  us  a  small  county  with 
small  business. 

Mr.  Quarles:  I  want  to  say  to  the  gentleman,  with  regard  to  the  difficulty  of 
reaching  Highland  county,  that  I  do  not  think  Judge  McLaughlin  in  thirty  odd  years 
ever  went  to  HigTiland  county  in  any  other  way  than  from  Staunton,  as  far  as  I  know. 
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Mr.  Keezell:  There  is  no  other  way  to  go  there  at  present,  but  I  believe  there  will 
be  a  railroad  by  which  it  will  be  possible  to  go-  through  Rockingham,  and  through 
the  edge  of  Augusta,  in  the  very  near  future,  as  I  stated. 

Mr.  Portlock:  Mr.  Chairman,  before  the  gentleman  from  Rockingham  takes  his 
seat,  I  simply  want  to  make  a  remark,  which,  when  I  was  on  the  floor,  I  overlooked.  I 
would  like  to  ask  whether,  in  his  opinion,  the  following  would  not  be  an  equitable  ar- 
rangement, to  say  the  least  of  it,  as  between  the  cities  and  counties.. 

The  population  of  Virginia  is  1,854,184.  Dividing  that  up  into  thirty  circuits,  say, 
it  would  give  to  each  circuit  61,806  people,  including  the  counties^  and  the  cities  making 
circuits  of  the  counties  and  the  cities  indiscriminately,  without  distinction  as  between 
the  two.  My  question  is  whether  it  would  not  meet  with  your  views,  if  it  is  possible  to 
impress  the  idea  upon  the  committee,  to  divide  the  whole  population  of  Virginia  into  cir- 
cuits, as  many  as  may  be  necessary,  and  make  them  all  circuit  courts;  and  wlienever  it 
is  necessary  that  a  city  should  have  additional  courts  by  reason  of  its  additional  popula- 
tion, why  then,  allow  it  to  have  it. 

Mr.  Keezell:  I  will  state  to  the  gentleman  from  Norfolk  county  that  in  the  remarks 
which  I  made  here  on  last  Saturday,  I  believe,  I  indicated  that  that  was  my  idea  about 
the  proper  method  of  distributing  the  courtsi  over  the  State.  I  said  at  that  time 
that  if  we  were  to  have  a  single  court  system,  I  thought  we  ought  to  have  a  single 
court  system  which  would  apply  to  cities  and  counties  alike. 

Now,  Mr.  Chairm-an,  probably  I  am  out  of  order  in  disicussing  that  proposition  at 
this  moment.  I  do  not  want  to  go  into  it  again,  but  it  does  seem  to  me  (and  I  hope 
I  will  be  pardoned  for  saying  it)  that  in  the  distribution  of  the  circuits  of  Virginia,  all 
consideration  has  been  given  to  the  cities,  and  none  tO'  the  countiesi.  I  make  that 
sta,tement;  and  I  think  I  will  be  prepared  to  maintain  it  upon  this  floor, 

I  would  like  to  know,  Mr.  Chairman,  why  a  town  like  the  county  seat  of  my  county, 
in  which  there  are  close  to  four  thousand  people  where  there  is  as  much  business  as 
there  is  in  a  number  of  cities,  and  I  am  not  so  sure  but  what  there  is  as  much  business 
as  there  is  in  the  city  of  Staunton  should  be  entirely  ignored  so  far  as  court  facilities 
are  concerned  and  classed  along  with  the  country,  simply  because  it  does  not  happen  to 
be  a  city.  I  tell  you,  Mr.  Chairman,  that  that  town  is  as  progressive  and  hasi  as  much 
business  as  any  town  of  its  size  in  the  Commonwealth  of  Virginia,  and  very  much  more 
than  many  of  the  cities  that  have  very  much  more  population. 

The  committee  has  not  taken  into  consideration  at  all  any  towns  of  that  character 
in  undertaking  to  divide  up  these  circuits;  and  I  do  hope  that  this  Committee  of  the 
Whole  will  at  least  give  us  the  necessary  relief  up  in  that  section.  If  you  are  deter- 
mined to  go  along  and  pass  this  report,  asi  you  have  outlined  a  determination  tO'  do., 
taking  away  from  us  fourteen  terms  of  court  in  a  year  and  giving  us  but  six,  and  leav- 
ing the  cities  in  the  status  they  now  occupy,  at  least  make  the  burden  that  you  are 
going  to  put  upon  our  people  as  light  .as  it  is  possible  to  make  it. 

Mr.  Braxton:  Mr.  Chairman,  I  regret  that  I  have  to  differ  with  the  two  gentlemen 
who  have  preceded  me  as  to  the  feasibility  of  the  circuit,  as  reported  by  the  committee, 
composed  of  Rockbridge,  Rockingham  and  Augusta  counties. 

I  will  not  attempt  to  repeat  the  remarksi  I  made  on  this  subject  on  last  Saturday, 
which  I  hope  the  committee  will  remember.  They  were,  in  substance,  to  sum  them 
up  merely  that  while  the  business  in  these  three  counties  was  unidoubtly  great  as 
compared  with  the  business  in  some  other  circuits  in  the  State,  it  was  not  a&  laborious 
as  it  would  at  first  appear,  because  of  the  fact  that  the  three  countiesi  lie  so  convenient 
to  each  other.  Besides  telephone  and  telegraph  lines,  there  is  a  railroad  running  through 
all  three  of  them,  by  which  the  judge  will  be  enabled  to  get  fromi  one  end  of  the  circuit 
to  the  other  in  about  two  hours,  and  to  be  in  telephone  and  telegraphic  communication 
with  every  lawyer  and  with  every  courthouse  in  hia  circuit. 

I  think  this  matter  should  be  taken  into  consideration  by  this  committee,  and  that 
great  weight  should  be  given  to  it.  The  committee  which  had  charge  of  the  subject 
looked  carefully  into  it.  It  heard  all  the  arguments  that  were  suggested,  pro  and  con; 
and  it  concluded  that  this  was  the  best  circuit  that  could  be  made  there.  Since  that 
time  this  matter  has  been  published  far  and  wide.    The  people  of  that  circuit  and  the 
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people  of  the  nineteenth  circuit,  to  the  west,  have  had  full  knowledge  and  information 
on  the  subject.  It  is  to  be  regretted  that  the  members  of  the  Convention  who  come 
from  those  two  circuits  are  not  agreed  in  their  opinion  as  to  what  is  best  for  them.  But 
taking  the  inatter  of  our  opinion  as  an  even  stand-off,  there  was  presented  to  the 
Convention  a  practically  unanimous  petition  of  the  barsi  of  Rockbridge  county  and  of 
Augusta  county,  and  about  half  of  the  bar  of  Rockingham  county — eleven  against  thir- 
teen, I  believe — earnestly  petitioning  that  the  circuit  be  allowed  to  remain. 

I  think  in  view  of  the  difference  of  opinion  between  the  delegates  here  from  that 
circuit,  the  petitions  of  these  gentlemen  who  will  be  much  more  affected  by  it  than  the 
same  number  of  gentlemen  in  any  other  walk  of  life,  and  who  by  reason  of  their  calling 
and  their  business  are  probably  better  able  to  judge  than  the  same  number  of  people 
elsewhere,  should  have  great  influence.  In  addition  tO'  that,  the  judge  of  the  circuit 
himself  says  that  he  will  have  no  difficulty  in  attending  tO'  all  the  business  there;  that 
it  is  not  more  than  one  man  can  comfortably  attend  to;  and  that  if  he  does  not  attend 
to  it,  it  will  be  no  fault  of  the  circuit. 

Your  attention  is  called  to  the  fact  that  all  of  the  civil  business  in  that  circuit  last 
year  took  only  139  days,  or  less  than  five  months  out  of  the  twelve.  As  it  is  a  very 
law-abiding  circuit,  there  is  comparatively  little  criminal  business — certainly  not  as, 
much  criminal  business  as  there  is  civil  businesiS.  But  even  if  there  were  as 
much,  and  if  the  new  business  which  will  come  to  the  circuit  court  should  be  as  much 
again  as  the  court  already  has,  it  would  only  take  between  eight  and  nine  months  of 
the  year  to  do  all  the  business  that  is  there,  leaving  the  judge  three  months  of  the 
year  to  spare. 

When  these  matters  are  taken  into  consideration;  when  you  add  to  such  weight 
as  you  will  give  to  the  opinion  of  those  delegates  on  the  floor  who  take  the  same  view 
that  I  do,  the  opinion  of  the  judge  of  the  circuit  and  of  practically  four-fifths  of  the 
bar  of  the  circuit,  when  not  a  single  expression  of  opinion  to  the  contrary  has  been 
introduced  on  the  floor,  outside  of  the  opinion  of  members,,  except  that  of  fourteen 
members  of  the  bar  of  Harrisonburg  as  against  eleven  members  of  that  particular  bar 
to  the  contrary;  and  when  you  also  throw  into  the  scale  the  weight  which  I  think  you 
will  accord  to  the  carefully  considered  opinion  and  report  of  the  Committee  on  the 
Judiciary,  who  are  perfectly  fair  in  their  view  of  the  matter,  it  seemsi  to  me  that  you 
should  decide  to  support  the  report  of  the  committee  in  that  respect. 

If  what  my  distinguished  friend  from  Rockingham  suggests  may  some  of  these 
days  transpire  should  come  about,  the  provision  under  which  the  Legislature  can  change 
the  circuits  is  amply  sufficient  to  remedy  any  supposed  difficulties  which  may  possibly 
arise  in  the  future. 

As  to  the  accessibility  of  Highland  county,  and  as  to  whether  or  not  it  will  be  more 
convenient  to  the  people  of  Highland  county,  I  call  your  attention  to  the  fact  that  the 
representative  from  that  district  has  stated  on  this  floor  that  the  proposed  circuit 
reported  by  the  Judiciary  Committee  is  entirely  satisfactory  to  the  people  of  the  circuit. 
Certainh^  he  knows  their  wishes  better  than  any  one  else;  and  if  they  are  satisfied 
with  it,  all  of  this  supposed  inconvenience  that  they  will  have  in  reaching  the  judge 
in  the  nineteenth  circuit,  as  it  is  now  constituted,  will  be  seen  to  be  not  well  founded. 

There  is  a  railroad  which  runs  into  Bath  county  in  the  direction  of  Highland,  as 
well  as  the  railroad  to  which  the  gentleman  from  Rockingham  has  referred  which 
is  being  projected  from  Harrisonburg.  Owing  to  the  contour  of  the  country,  I  would 
say,  as  a  mere  matter  of  guess,  that  there  is  more  probability  of  the  road  from  Bath 
county  being  projected  into  Highland  than  the  road  from  Rockingham,  for  the  simple 
reason  that  if  I  am  correctly  informed  there  are  no  intervening  mountains  to  be  tun- 
neled to  carry  the  road  from  Bath  county  over  into  Highland,  whereas  the  road  from 
Rockingham  county  will  have  to  make  several  tunnels  and  cross  s-everal  large  ranges 
of  mountains  in  order  to  get  into  the  heart  of  Highland  county. 

Of  course  however,  that  is  a  mere  matter  of  speculation.  Neither  road  is  there 
at  present,  but  the  people  of  Highland  county  and  the  people  of  the  nineteenth  circuit 
are,  as.  expressed  on  the  floor  of  this  Convention,  entirely  satisfied  with  the  present 
06— Const'.  Debs. 
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arrangement.  The  people  of  the  eighteenth  circuit,  so  far  as  their  delegates  here  are 
concerned,  are  divided;  but  sO'  far  as  any  expression  of  opinion  has  come  from  them 
outside  of  this  Convention,  we  find  that  the  judge  of  that  circuit  and  four-fifthsi  of  the 
bar  have  expressed  their  opinion  that  they  are  entirely  satisfied  with  it,  and  wish  it 
to  be  preserved. 

I  trust,  therefore,  that  it  may  be  the  pleasure  of  this  committee  to  sustain  the  rec- 
ommendation and  report  made  by  the  Judiciary  Committee  on  this  subject. 

Mr.  William  A.  Anderson:  Mr.  Chairman,  thisi  question  very  nearly  affects  the 
constituency  which  I  have  the  honor  to-  represent. 

I  am  satisfied,  from  what  I  know  of  the  circuit  under  discussion,  as  proposed  by 
the  report  of  the  committee,  that  if  there  is  to  be  a  circuit  court  of  the  city  of  Staunton 
held  independently  of  the  circuit  court  of  Augusta  county,  it  would  be  impracticable, 
if  not  impossible,  for  any  one  judge  to  hold  all  of  the  courts  that  it  would  be  necessary 
to  hold  for  the  efficient  administration  of  justice  in  that  circuit.  But  as  the  report  of 
the  committee  stands,  and  as  I  think  it  ought  to  stand,  there  is  to  be  a  corporation  judge 
for  the  city  of  Staunton;  and  the  General  Assembly  will  be  empowered  to  continue  the 
present  arrangement,  under  which  the  circuit  court  of  the  county  of  Augusta  will  have 
concurrent  civil  jurisdiction  as  to  causes  ofaction  arising  in  the  city  of  Staunton  with 
the  corporation  court  of  the  city  of  Staunton. 

Upon  that  basis  and  under  that  arrangement,  large  as  the  population  of  this  pro- 
posed section,  large  as  is  its  property  and  its  wealth,  varied  as  are  its  interests,  it  is 
so  compact  in  the  arrangement  of  the  counties  with  reference  to  each  other;  its  pop- 
ulation is  so  homogeneous;  the  means  of  communication  by  railway,  telegraph  and 
telephone  between  the  county  seats  are  so  admirable  and  so  convenient,  that  I  am 
satisfied  that  one  judge  can  administer  justice  efficiently  and  hold  all  the  courts  that  are 
necessary  for  these  three  counties. 

The  only  one  of  these  counties  from  which  any  complaint  against  or  criticism  of, 
the  committee's  report  in  this  regard  comes  is  the  county  of  Rockinghami,  except — 

Mr.  Keezell:    Yes,  from  Augusta. 

Mr.  William  A.  Anderson:  The  only  complaint  which  hasi  come,  Mr.  Chairman, 
if  the  gentleman  will  allow  me  to  finish,  in  regard  to  this  arrangement,  except  that 
which  has  been  so  ably  and  strongly  presented  and  represented  by  one  of  the  delegates 
from  Augusta  (Mr.  Quarlesi),  has  come  from  the  county  of  Rockingham;  and  as  I  un- 
derstand his  argument  and  his  position,  it  is  largely  based  upon  the  condition  of  things 
in  respect  to  the  county  of  Rockingham  and  the  large  amount  of  business  in  that  county. 
The  only  court  of  this  circuit  in  which  there  is  any  complaint  on  the  ground  that  there 
has  been  any  delay  in  the  administration  of  justice  is  in  the  county  of  Rockingham. 
There  is  no  complaint  on  this  score  from  the  county  of  Augusta.  The  records  of  the 
circuit  court  of  Augusta  county  show  that  the  business  of  that  circuit  is  promptly  dis- 
posed of  by  the  court. 

Now,  sir,  what  has  occasioned  the  delay  in  Rockingham?  If  gentlemen  will  ex- 
amine these  reports,  they  will  find  that  the  business  has  been  piled  up  there  for  years 
(the  chief  accumulation  being  prior  to  the  incumbency  of  the  present  judge)  and  that 
it  has  been  chiefly  upon  the  chancery  side  of  the  court.  There  are  709  pending  chancery 
eases  in  the  Circuit  Court  of  Rockingham  and  only  494  in  the  Circuit  Court  of  Augusta, 
a  county  asi  large  and  about  as  wealthy  as  the  county  of  Rockingham,  and  303  in  the 
Circuit  Court  of  Rockbridge. 

If  this  circuit  is  arranged  as  proposed  by  the  committee's  report,  what  will  be  the 
practical  result?  What  will  be  the  operation  of  that  report?  I  want  to  ask  gentlemen 
whether  there  will  be  any  difficulty  in  an  industrious  judge  disposing  of  all  the  accu- 
mulation of  business  in  that  circuit,  and  rapidly  and  promptly  disposing  of  new  business 
as  it  shall  arise? 

The  judge  of  the  Circuit  Court  of  Rockingham  sat  for  fifty-eight  days  in  the  year 
1900.  He  disposed  of  more  law  cases  than  were  instuted  in  his  Court  during  that  term. 
He  seems  to  have  entered  147  final  decrees,  while  there  were  only  123  new  chancery 
suits  instituted.  So  that  even  under  existing  conditions  he  is  reducing  this  accumula- 
tion of  business;  but  under  the  committee's  report  he  can  readily,  as  gentlemen  -will 
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s.ee,  sit  for  ninety  days  in  the  county  of  Rockingham.  He  will  hold  six  terms  in  that 
county  instead  of  two  as  heretofore.  Every  one  of  those  terms  willl  be  a  term  at  which 
chancery  business  may  be  disposed  of. 

Instead  of  holding  terms  aggregating  fifty-eight  days,  he  will  thus  hold  terms  aggre- 
gating ninety  days  in  that  county.  He  may  hold  three  terms  of  twenty-one  days  each; 
one  term  of  seventeen  days,  and  two  terms  of  five  days  each,  aggregating  the  ninety 
days,  which  may  be  assigned  to  the  county  of  Rockingham. 

He  can  hold  court  for  at  least  eighty  days  in  the  County  of  Augusta — three  terms 
of  twenty-one  days,  as  against  two  terms  of  about  twenty  days  now,  and  he  can  hold 
one  term  of  seven  days,  and  two  terms  of  five  days,  making  the  eighty  days. 

In  Rockbridge  he  could  hold  two  terms  of  twenty  days,  one  term  of  ten  days,  and 
three  terms  of  five  days. 

I  am  satisfied,  sir,  that  in  that  time  all  of  the  new  business  in  these  courts,  could 
be  disposed  of;  and  by  some  extension  of  the  time  he  would  hold  court  in  the  County 
of  Rockingham,  in  a  year  or  two  he  could  dispose  of  the  entire  accumulation  of  business 
in  tliat  county. 

He  would  thus  sit  235  days  out  of  the  365,  which  would  leave  him  130  days  for 
study,  work  in  the  chambers,  and  for  rest  and  recreation.  He  would  be  a  hard-worked 
man.  He  is  a  hard-worked  man  now;  but  he  would  not  have  to  sit  so  many  days  as 
does  the  venerable  circuit  judge  in  the  City  of  Richmond. 

The  judge  who  now  presides  in  that  circuit  has  made  no  recommendation  upon  the 
subject.  When  applied  to  to  know  what  his  opinion  was,  as  to  whether  he  could  dis- 
charge the  work  of  the  proposed  new  circuit,  knowing  it  as  w^ell  as  any  man  in  the 
circuit,  he  expressed  the  opinion  that  he  would  be  able  to  discharge  the  work  of  the 
circuit  as  proposed  by  the  committee's  report. 

Now,  sir,  asi  to  the  change  proposed  by  the  amendment  offered  by  my  friend  from 
Augusta  (Mr.  Quarles) :  I  do  not  think  it  would  be  wise  to  adopt  that  amendment.  I 
believe  that  a  judge  living  in  Staunton,  in  Lexington  or  in  Harrisonburg  could  about 
as  efficiently  and  with  more  comfort  discharge  the  duties  of  judge  of  this  circuit,  with 
Rockbridge  added  to  the  circuit,  than  he  could  if  Highland  were  added  to  it.  It  is 
forty-six  miles  of  travel  over  land  from  Staunton  to  the  county  seat  of  Highland.  It  Is 
over  fifty  miles  now  by  any  regular  mode  of  travel  from  the  town  of  Harrisonburg  to 
Monterey,  the  county  seat  of  Highland.  A  railroad  is  projected  in  that  direction,  which 
runs  trainsi  now  a  portion  of  the  distance  from  Harrisonburg;  but  even  if  that  road  were 
regularly  operating  for  twenty  miles  in  the  direction  of  the  county  seat,  it  would  still 
leave  thirty  miles  of  mountain  travel,  over  roads  that  are  often  almost  impossable  in 
the  winter  months. 

The  circuit  as  arranged  by  the  committee's  report  attaches  Highland  to  Bath,  a 
county  of  precisely  the  same  character,  of  a  homogeneous  population,  lying  in  the  same 
general  valley,  and  from  which  Monterey,  the  county  seat  of  Highland,  can  be  more 
readily  approached  than  it  can  be  either  from  Staunton  or  from  Lexington.  It  is  only 
about  thirty  miles  from  Warm  Springs,  in  Bath,  to  the  county  seat  of  Highland. 

It  is  only  about  thirty-five  or  thirty-six  miles  from  the  railroad  terminus  at  the  Hot 
Springs  in  Bat^  to  the  county  seat  of  Highland;  so  that  a  judge  going  in  that  direction 
would  have  no  farther  to  travel  and  fewer  mountains  to  cross  than  he  would  in  approach- 
ing the  county  seat  of  Highland,  from  either  Staunton  or  Harrisonburg, 

I  believe,  sir,  that  the  bar  and  the  people  of  the  nineteenth  circuit,  as  proposed, 
are  entirely  satisfied,  certainly  their  representatives  upon  this  floor,  in  so  far  as  they 
have  expressed  any  opinion  on  this  subject,  are  entirely  satisfied  with  the  committee's 
report,  and  more  than  three-fourths  of  the  bar  of  the  eighteenth  circuit  are  entirely 
satisfied. 

Mr  Keezell:    How  do  the  delegates  from  Botetourt  and  Craig  regard  it? 

Mr.  William  A.  Anderson:  I  have  not  heard  them  express  any  opinion.  I  think 
they  are  entirely  satisfied  with  the  committee's  report.  I  think,  sir,  that  an  overwhelm- 
ing majority  of  the  bar,  all  except  fourteen  lawyers,  I  believe,  of  the  bar  of  the  town  of 
Harrisonburg,  much  prefer  the  committee's  report.  The  majority  of  the  representa- 
tives on  this  floor  from  the  two  circuits,  I  believe,  prefer  the  committee's  report. 
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If  the  population  sliall  increase,  if  the  business  of  this  circuit  shall  increase,  it  will 
be  in  the  power  of  the  Legislature  to  give  relief.  It  will  be  time  enough  to  provide 
for  that  contingency  when  it  arises.  I  do  not  believe  it  has  arisen  yet.  I  think  it 
would  be  proper  and  necessary,  perhaps,  to  amend  the  committee's  report  so  as  to  re- 
duce the  limit  of  population  to  fifty  thousand,  in  order  that  subsitantial  relief  can  be 
given  by  the  General  Assembly  if  it  finds  that  this  circuit  is  too  large,  because  it  would 
be  difficult  to  form  a  new  circuit  out  of  each  one  of  the  proposed  circuits,  with  a  popula- 
tion of  sixty  thousand  in  such  new  circuit.  Rockingham  and  Shenandoah  would 
have  a  population  of  less  than  sixty  thousand.  Rockingham,  Page,  and  Highland  would 
have  less  than  sixty  thousand  population. 

So  that  I  think  the  committee's  report  should  be  amended  so  as  to  reduce  the 
minimum  of  population  to  fifty  thousand,  and  place  it  in  the  power  of  the  Legislature 
to  deal  with  it.  If  the  Corporation  Court  of  the  city  of  Staunton,  for  instance,  should 
be  abolished  by  a  vote  of  the  people,  or  if  it  should  be  shown  in  the  future  experience 
that  it  is  impracticable  for  one  judge  to  efficiently  administer  the  business  of  the  courts 
of  that  circuit,  the  Legislature  should  be  able  to  deal  with  the  subject  with  a  free 
hand.  I  hope  there  will  be  no  objection  on  the  part  of  the  members  of  the  committee 
to  such  an  amendment  to  their  report. 

As  the  report  stands,  sir,  I  am  entirely  satisfied  with  it  so  far  as  our  circuit  is  con- 
cerned, under  existing  conditions;  and  I  hope  that  the  amendment  of  the  gentleman 
from  Aug-usta  will  not  prevail. 

Mr.  Quarles:  Mr.  Chairman,  I  desire  to  say  a  word  or  two  in  reply  tO'  the  gentle- 
man from  Rockbridge. 

He  says  that  no  one  from  Augusta  has  objected.  I  desire  to  say  to  the  gentleman 
again  that  I  object.  I  am  from  Augusta  and  am  one  of  her  represenatives  on  this 
floor.  I  think  I  have  a  right  to  speak  for  her,  and  not  the  gentleman  from  Rockbridge. 
He  admits  that  the  judge  to-day  in  our  circuit  is  a  hard-worked  man.  In  the  counties 
of  Augusta,  Rockbridge  and  Rockingham  is  most  of  the  business  of  the  circuit,  there 
being  only  three  other  small  counties  in  the  circuit.  Judge  McLaughlin  generally 
gave  a  day  or  two  to  Highland  court,  about  the  same  time  to  Bath  court,  and  a  few  days 
only  to  Alleghany  court,  the  business:  in  these  three  counties  being  but  a  small  part  of 
the  business  in  the  entire  circuit.  The  bulk  of  the  business  is  now,  as  it  was  in  Judge 
McLaughlin's  time,  in  the  counties  of  ugusta,  Rockbridge  and  Rockingham.  The  gen- 
tleman is  correct  in  saying  that  the  judge  of  our  circuit  to-day  is  a  hard-worked  man, 
but  what  will  he  do  when  the  business  of  the  county  courts  in  our  circuit  shall  be  put 
into  his  hands?  The  taking  away  of  Highland,  Bath  and  Alleghany  will  make  little 
difference  in  the  civil  business  of  this  circuit.  If  he  is  a  hard-worked  man-  now,  any  one 
must  know,  who  understands  the  conditions,  that  he  cannot  possibly  do  the  work  when 
the  business  in  the  county  courts  is  turned  over  to  him. 

Then,  again,  it  is  possible  for  the  people,  under  the  plan  of  the  committee,  to 
abolish  the  city  courts  of  Staunton  and  Buena  Vista  and  throw  them  into  the  18th 
circuit.  The  gentleman  admits  that  one  judge  could  not  attend  to  the  business  of  the 
circuit,  if  that  were  done;  and  knowingly  then  does  he  desire  to  put  the  18th  circuit 
in  such  a  situation  that  the  judge  could  not  dispatch  the  business  of  this  circuit,  if  the 
people  should  do  away  with  these  city  courts.  Now,  I  would  like  to  know  what  is  the 
necessity  of  doing  that,  when  we  can  arrange  the  circuits  so  that  this  may  be  avoided? 

The  gentleman  from  Augusta  (Mr.  Braxton)  talks  about  the  Chesapeake  and  Ohio 
branch  railroad  to  Hot  Springs  being  extended  to  Monterey.  What  is  it  going  there 
for?  What  is  down  there  for  it  to  go  for?  We  all  know  that  that  branch  was  built 
to  Hot  Springs  on  account  of  the  springs,  nothing  else.  The  railroad,  the  gentleman 
from  Rockingham  (Mr.  Keezell)  referred  to,  as  being  built  to  the  coal  fields  in  West 
Virginia,  must  necessarily  go  through  Highland  County,  and  when  this  shall  be  done, 
it  v/ill  be  more  convenient  to  reach  Highland  from  Rockingham  than  from  any  other 
county  in  the  two  circuits.  There  is  force  in  this  point,  but  there  is  no  reason  for  the 
statement  that  the  Chesapeake  and  Ohio  branch  to  the  Hot  Springs  will  be  extended 
down  into  Highland,  and  nobody  expects  it. 

I  have  shown  to  you,  gentlemen,  the  facts  in  this  case  which  are  incontrovertible. 
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I  have  shown  you  he  wealth,  population  and  business  of  the  counties  of  Augusta,  Rock- 
ingham and  Rockbridge  which  show  the  soundness  of  my  position.  Now  I  ask  3'ou  to 
adopt  this  amendment  and  form  the  ISth  circuit  so  that  it  may  be  possible  for  one 
judge  to  transact  the  business,  regardless  of  any  personal  interest  that  may  enter  into 
this  matter  from  any  source  whatever. 

Mr.  Mundy:  Mr.  Chairman,  I  am  no  speaker,  but  I  try  to  think  well.  Botetourt 
county  and  Highland,  I  thinlv,  should  be  changed  as  proposed  by  the  gentleman  from 
Augusta  (Mr.  Quarles). 

Highland  lies  a  long  way  from  Botetourt  county.  I  have  had  the  pleasure  of  going 
there  during  the  winter  season  and  I  know  something  about  the  way  to  get  there.  Rock- 
bridge county  lies  close  to  Botetourt  county.  You  can  get  there  with  almost  no  trouble 
at  all. 

I  hope  it  will  be  the  pleasure  of  this  committee  to  support  the  amendment  offered 
by  the  gentleman  from  Augusta.  I  am  satisfied  it  will  suit  our  people.  I  am  satisfied 
we  desire  it,  and  I  hope  it  will  be  the  pleasure  of  the  committee  to  support  the 
amendment. 

The  Chairman:    The  question  is  on  agreeing  to  the  amendment. 

The  amendment  was  rejected,  there  being  on  a  division,  ayes,  20;  noes,  38. 


WEDNESDAY,  December  11,  1901. 
The  Convention  met  at  10  o'clock  A.  M. 

Mr.  Walker  called  the  Convention  to  order,  stating  that  he  did  so  at  the  request 
of  the  President  and  in  the  absence  of  the  President  pro  tempore. 
Prayer  by  Rev.  G.  O.  ]\reade,  of  Richmond,  Va. 

On  motion  of  Mr.  Hunton  the  Convention  resolved  itself  into  a  Committee  of  the 
Whole  on  the  report  of  the  Committee  on  the  Judiciary,  Mr.  Boaz  in  the  chair. 

The  Chairman:  The  qtiestion  is  on  agreeing  to  the  substitute  of  the  gentleman 
from  Lancaster  (Mr.  Dunaway). 

The  substitute  was  rejected. 

The  Chairman:    The  Secretary  will  read  Section  9. 

Section  9.  The  General  Assembly  may  rearrange  said  circuits,  or  any  of  them,  and 
increase  or  diminish  the  number  thereof  when  the  public  interests  shall  require  it.  But 
no  new  circuit  shall  be  created  containing  less  than  60,000  inhabitants,  nor  when  the 
effect  of  creating  it  will  be  to  reduce  the  number  of  inhabitants  in  any  existing  circuit 
below  60,000. 

Mr.  Vv^ise:  Mr.  Chairman,  I  move  to  amend  the  section  by  striking  out  after  "it" 
in  the  seventh  line,  all  that  follows,  so  that  the  section  wil  read: 

The  General  Assembly  may  rearrange  said  circuits,  or  any  of  them,  and  increase  or 
diminish  the  number  thereof  when  the  public  interests  shall  require  it. 

The  balance  of  the  section  simply  requires  that  new  circuits  shall  contain  sixty 
thousand  inhabitants. 

I  simply  wish  to  say  that  it  will  certainly  be  agreed  by  all  the  members  of  the  com- 
mittee that  the  circuits  ought  not  to  be  divided  by  population.  They  ought  to  be  divided 
or  arranged  with  reference  to  the  amount  of  businessi  to  be  performed  by  the  judges 
in  the  various  circuits.  A^Tiile  it  is  a  wise  provision  that  the  Legislature  shall  have 
the  pov>'er  to  arrange  these  districts  in  the  future  as  the  public  interests  may  require, 
I  think  it  very  bad  policy  to  place  in  the  Constitution  any  restriction  or  limitation  upon 
the  power  of  the  General  Assembly.  I  think  that  we  can  leave  it  to  them  to  perform 
that  duty  in  such  a  manner  as  will  promote  the  public  interests. 

Mr.  Hatton:  i\Ir.  Chairman,  I  have  prepared  an  amendment  to  this  section  which 
is  somewhat  along  the  line  of  the  amendment  just  offered  by  the  gentleman  from  Rich- 
mond (Mr.  Wise).    I  will  withhold  my  amendment  until  the  amendment  of  the  gen- 
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tlemen  from  Richmond  is  acted  upon,  and  give  my  support  to  his  amendment;  and  I  ask 
the  indulgence  of  the  committee  for  just  a  moment  in  order  that  I  may  give  my  reasons 
for  that  course. 

I  think  it  just  to  the  committee,  as  well  as  to  myself,  to  say  that  in  supporting  this 
amendment  I  am  not  unmindful  of  the  manifold  difficulties  that  have  beset  the  work  of 
the  committee;  and  I  appreciate  the  clash  of  local  interests  with  which  the  committee 
has  had  to  contend  in  making  up  its  report.  I  have  conceived  it  my  duty,  and  it  has 
also  been  my  pleasure,  tO'  support  the  report  in  every  material  particular.  But  I  believe 
it  equally  to  be  my  duty  to  support  the  amendment  tO'  the  report  that  has  just  been  of 
fered,  as  I  believe  that  amendment  corrects  an  inconsistency  which  is  apparent  upon  the 
face  of  the  report  its,elf. 

In  this  report  the  committee  has  set  up  a  standard  of  legislation,  in  the  matter  of 
arranging  the  judicial  circuits  of  the  State,  which  the  committee  has  not  been  able  to 
follow.  In  other  words,  the  committee  has  said  to  the  Legislature.  "Do  as,  I  say,  but 
not  as  I  have  done."  The  committee  has  not  practiced  what  it  has  endeavored  to  preach 
to  the  Legislature.  If  it  should  bcome  necessary,  as,  I  believe  it  will,  and  at  no  distant 
day,  for  the  Legislature  to  create  new  circuits,  the  Legislature  will  find  itself  hampered 
by  an  obstacle  put  in  its  way  by  this  report,  and  by  an  obstacle  which  the  committee 
in  framing  the  report  was  apparently  not  able  to  surmount. 

I  have  prepared  some  figures  in  this  matter,  and  while  I  appreciate  that  figures 
are  for  the  eye  and  not  for  the  ear,  I  will  venture  to  illustrate  to  the  committee  what  I 
mean  by  a  reference  to  them. 

Out  of  the  twenty-four  circuits  laid  out  by  the  committee,  seven,  or  29.15  per  cent 
of  the  whole  number,  have  less  than  60,000  inhabitants,  the  limit  which  the  committee 
has  imposed  upon  the  Legislature  in  creating  new  circuits.  Now,  if  the  committee, 
with  the  whole  field  before  it,  and  with  no  encumbrances  upon  its  freedom  of  action, 
was  unable  to  lay  out  twenty-four  circuits  in  this  State  without  creating  seven  circuits 
with  less  than  60,000  inhabitants,  I  respectfully  submit  that  it  is  both  unwise  and  unjust 
to  expect  the  Legislature  to  do  in  a  circumscribed  field  of  action  what  the  committee 
has  not  been  able  to  do  in  a  clear  field. 

Some  of  these  circuits  have  considerably  less,  than  60,000  inhabitants.  One  of  them 
has  as  few  as  26,000  inhabitants,  another  44,000,  another  46,000,  and  another  49,000,  and 
those  with  the  smallest  number  of  inhabitants,  will  be  found  to  be  composed  largely  of 
those  counties  which  by  the  last  census  show  the  smallest  increase  in  population  and 
material  wealth.  I  respectfully  submit  that  the  Legislature  should  not  be  held  down  to 
a  requirement  of  60,000  inhabitants,  when  the  judiciary  committee  has  created  at  least 
one  circuit  with  only  25,000  inhabitants. 

Again,  it  appears  to  me,  Mr.  Chairman,  that  this  standard  of  measurement  for  the 
judicial  neces,sities  of  circuits  is  not  the  correct  one.  The  mere  standard  of  population 
is  not  a  correct  one  when  applied  singly  and  without  reference  to  other  considerations 
such  as  the  amount  of  business  done  by  that  population  and  the  nature  of  that  business. 
You  can  readily  perceive  that  60,000  people,  under  some  conditions,  may  have  more 
judicial  business  than  120,000  people  under  other  conditions;  and  I  say  the  Legislature 
should  be  left  free  to  apply  all  of  these  standards,  and  not  be  tied  down  to  one.  It  is 
setting  up  in  our  Constitution  a  false  standard  of  measurement  to  be  applied  to  the 
judicial  necessities  of  the  people. 

I  have  no  interest  whatever  in  this  question  of  the  division  of  the  State  into  circuits 
except  that  interest  which  comes  from  my  being  a  citizen  of  the  Commonwealth  and 
a  practitoner  in  its  courts.  I  have  no-  special  interest  in  any  particular  judgeship.  I 
have  never  been  a  candidate  for  a  judgeship,  and  have  no  expectation  of  being  one. 
The  judicial  circuit  in  which  my  city  is  placed  meets  with  my  approval,  certainly  to  an 
extent  which  would  prevent  my  making  any  objection  to  it  on  this  floor.  But  I  do  ask 
this  committee  to  adopt  the  amendment  which  has  been  offered  by  the  gentlemen  from 
the  city  of  Richmond,  and  to  relieve  the  Legislature  from  the  trammels  which  the  com- 
mittee has  endeavored  tO'  put  upon  it. 

The  amendment  which  I  would  have  offered  to  this  section  would  not  have  gone  to 
the  extent  to  which  the  amendment  of  the  gentlemen  from  the  city  of  Richmond  goes. 
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My  amendment  would  have  reduced  the  limits  to  forty  thousand,  but  I  am  perfectly 
calling  to  support  the  amendment  of  the  gentlemen  from  the  city  of  Richmond,  and  I 
hope  that  the  Committee  of  the  ^\Tiole  will  give  the  amendment  its  careful  consideration, 
because  I  believe  that  the  standard  of  sixty  thousand  population  to  a  judicial  circuit  is 
a  false  one,  and  should  not  be  made  the  Constitutional  measure  of  the  judicial  necessi- 
ties of  any  section  of  the  State. 

Mr.  Hunton:  Mr.  Chairman,  in  the  discussion  of  the  eighth  section,  a  number  of  the 
members,  of  this  body  have  come  to  me  with  reference  to  the  inflexibilty  that  Vv  as  given 
to  the  eighth  section  and  the  redistricting  of  the  State  by  the  very  language  which  it 
is  moved  by  the  gentlemen  from  Richmond  (Mr.  Wise)  to  strike  out. 

In  response  to  such  inquires  I  have  always  answered  that  that  was^  a  legitimate 
matter  for  consideration  and  probably  for  amendment.  My  view  at  first  was  to  agree 
to  a  reduction  of  the  limit.  Since  listening  to  the  discussion,  while  the  argument  of  my 
friend  from  Portsmouth  (Mr.  Hatton)  was  being  made,  the  views  of  the  members  of  the 
Judiciary  Committee  were  ascertained,  as  far  as  it  was  practicable,  and  I  am  able  to 
state  to  this  body  that  a  majoritj^  of  the  committee  are  willing  to  have  the  amendment 
of  the  gentlemen  from  R,ichmond  prevail.  Therefore,  speaking  for  them,  I  am  willing 
that  that  amendment  should  be  made. 

There  is  one  other  statement  that  I  wish  to  make  in  connection  with  this  matter. 
The  salaries  having  been  apportioned  by  the  report  betweeen  the  State  and  the  counties 
and  cities  constituting  the  circuits,  upon  reflection  it  was  believed  that  would  be  a  suffi- 
cient inducement  to  hold  the  Legislature  to  a  reasonable  rearrangment  of  the  circuits. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  of  the  gentlemen 
from  Richmond  (Mr.  Wise). 

The  amendment  was  agreed  to. 

Mr.  Quarles.:    Mr.  Chairmau,  I  call  for  the  special  order. 

The  Chairman:  The  special  order  is  called  for.  The  special  order  for  to-day  is 
the  consideration  of  section  5  relating  to  the  manner  of  electing  judges  of  the  Court  of 
Appeals,  section  10,  and  so  much  of  section  13  as  relates  to  the  city  judges.  The 
pending  question  is  the  motion  of  the  gentleman  from  Danville  (Mr.  Withers)  to  recon- 
sider the  vote  by  which  his  amendment  to  section  5  was  rejected. 

The  question  is  on  agreeing  to  the  amendment  of  the  gentleman  from  Richmond 
(Mr.  Pollard j. 

Mr.  R.  Walton  :\Ioore:  Mr.  Chairman,  I  only  desire  to  detain  the  committee  veiT 
briefly  in  regard  to  this  matter.  In  the  outset  I  would  like  to  ssiy  that  I  had  meant 
t30  express  my  views  upon  the  issue  that  has  already  been  voted  upon — that  is  to  say,  as 
to  whether  or  not  the  judges,  of  the  highest  court  of  the  State  should  be  elected  by  the 

people — prior  to  the  vote  being  taken;  but  I  was  unable  to  do  so,  for  reasons  which  I 
need  not  now-  recite. 

I  do  not  mean  to  say,  Mr.  Chairman,  that  as  to  this  grave  question  I  have  been 
absolutely  free  from  doubt.  In  fact,  I  think  every  man  in  this  Convention  has  found 
that  hardily  any  important  question  arises  here  that  is  wholly  relieved  from  doubt. 

I  have  more  than  once,  in  respect  to  the  questions  that  have  been  presented  here 

thought  of  the  words  of  Dumas  addressed  to  the  French  Senate,  when  he  said: 

Those  who  approach  these  questions  for  the  first  time,  decide  them  at  once.  Those 
who  study  them  with  care,  hesitate.  Those  who  are  obliged  practically  to  decide,  doubt 
and  stop,  overwhelmed  with  the  weight  of  their  personal  and  political  responsibility. 

I  came  to  this  Convention  with  the  belief  that  we  should  provide  for  the  election  by 
the  people  of  all  the  judges.  That  general  view  was  somewhat  modified  by  fuller  know- 
ledge of  its  situation  in  the  State.  Finally  I  reached  the  conclusion  that  if  it  be  un- 
safe, in  the  present  condition  of  things,  to  leave  the  selection  of  the  local  judges  to 
the  people,  there  can  certainly  be  nothing  unsafe  in  allowing  the  people  to  select  the 
chief  members  of  our  judicial  system — ^those  who  are  its  head. 

Gentlemen  have  charged  that  those  of  us  who  advocate  that  plan  are  assailing  an 
institution  that  has  been  cherished  so  long  as  to  become  sacred.  I  think  my  friend, 
the  gentlemen  from  Culpeper  (Mr.  Barbour),  the  other  day  struck  the  keynote  when 
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he  said,  replying  to  that  argument  that  these  gentlemen  themselves  strike  at  a  vital 
principle  of  our  government  when  they  contend  that  the  General  Assembly,  designed  to 
be  the  law-making  branch,  shall  be  perpetually  entrusted  with  the  organization  and 
control  of  the  judicial  department  to  the  extent  proposed.  It  is  a  strange  fact  which 
confronts  one  who  investigates  the  early  history  of  our  governments,  that  while  our  pre- 
decessors were  declaring  that  the  three  departments  of  the  government  should  be  kept 
separate  and  distinct;  almost  at  the  same  time  they  declared  that  the  legislative  de- 
partment should  have  control  of  the  executive  branch  by  electing  the  G-overnor,  and 
should  have  control  of  the  judicial  bra.nch  by  being  vested  with  authority  to  select  all 
of  the  judges.    Thus  it  was  declared  by  the  Constitution  of  1776  and  1830. 

Mr.  Carter:    The  judges  were  elected  for  life  then,  were  they  not? 

Mr.  R.  Walton  Moore:    Yes,,  sir. 

Mr.  Carter:    After  they  were  elected  did  the  Legislature  have  control  of  tJiem? 

Mr.  R.  Walton  Moore:  No,  sir;  and  that  was  apparently  the  reason  why  just 
seventy-two  years  ago  to-day,  Chief  Justice  Marshall,  serving  in  the  Convention  of 
1829-30,  in  delivering  a  speech  which  has  become  famous,  approved  their  election 
by  the  Legislature.  He  said  expressly  that  independence  of  the  judges  was  the  main 
quaJity  and  that  it  could  be  insured  only  by  limiting  their  tenure  of  office  to  good 
behavior.  But  those  who  framed  the  Constitution  of  1776  were  not  aiming  to  guarantee 
the  independence  of  the  executive  and  judicial  departments,.  Their  aim  was  quite 
to  the  contrary.  They  were  afraid  that  if  the  Governor  should  be  elected  by  the  people 
and  be  in  no  way  dependent  on  the  Legisilature,  he  would  come  to  enjoy  too  much 
power,  would  usurp  and  misuse  power  like  the  rulers  of  Europe.  And  a  similiar  con- 
sideration impelled  them  in  providing  that  the  judges,  should  be  chosen  by  the  Legis- 
lature. They  had  the  thought  of  the  Stuarts  in  their  minds.  They  were  near  to  the 
day  of  arbitrary  and  cruel  judges  who  had  brought  great  evil  on  England.  They  would 
take  no  chances. 

So  they  violated  their  own  principle  as  to  the  separation  of  the  departments.  In 
their  estimation  the  General  Assembly  stood  as  the  Commons  guarding  liberties  that 
were  liable  to  the  attacks  of  the  executive  and  the  judiciary  and  they  wrote  this  con- 
ception into  the  fundamental  law. 

Marshall  has  been  called  as  a  witness  against  us.  But  I  can't  find  that  he  ever 
indicated  any  particular  approval  of  this  or  that  he  ever  defended  with  any  zeal  the  leg- 
islative appointment  of  judges.  I  have  said  that  with  him  life  tenure  was  the  im- 
portant feature.  There  is  no  ground  to  suppose  that  he  would  have  advocated  the 
method  of  legislative  appointment  except  for  that  feature  being  allowed.  That  feature 
makes  all  the  difference  in  the  world.  John  Marshall  was  a  very  great  man.  As  many 
altars  have  been  raised  to  his  memeory  as  to  the  memory  of  any  man  who  ever  occupied 
the  bench  in  any  country  and  as  many  worshipers  have  knelt  before  them.  Virginians 
will  be  forever  proud  of  his  fame.  I  repeat  that  no  one  can  be  positive  how  he  would 
regard  the  pending  question.  Upon  the  other  hand,  however,  there  was  another  equally 
great  Virginian,  about  whose  views  there  can  be  no  uncertainty.  He  was  Marshall's 
cousin.  They  were  both  members  of  the  Randolph  family,  which  has  done  so  much 
for  the  renown  of  the  State.  As  some  one  has  said,  they  were  lightning  flashes  from 
the  same  cloud.  Mr.  Jefferson,  versed  in  the  affairs  of  government  as  hardly  any 
other  American,  having  passed  into  the  retirement  of  Monticello,  where  without  passion 
and  prejudice,  without  any  of  the  promptings  of  ambition,  took  up  this  subject  and 
pronounced  in  favor  of  asserting  the  basic  principle  of  the  separation  of  departments. 
On  July  12,  1816,  he  wrote  a  letter  to  Samuel  Kerchival,  to  an  extract  from  which  I 
invite  the  attention  of  this  Convention. 

Mr.  Jefferson  in  that  letter  says: 

But  it  will  be  said  it  is  easier  to  find  faults  than  to  amend  them.  I  do  not  think 
their  amendment  so  difficult  as  is  pretended.  Only  lay  down  true  principles  and  adhere 
to  them  inflexibly.  Do  not  be  frightened  into  their  surrender  by  the  alarms  of  the  timid 
or  the  croakings  of  wealth  against  the  ascendency  of  the  people.  If  experience  be  called 
for,  appeal  to  that  of  our  fifteen  or  twenty  governments  for  forty  years,  and  show  me 
where  the  people  have  done  half  the  mischief  in  these  forty  years  that  a  single  despot 
would  have  done  in  a  single  year;  or  show  half  the  riots  and  rebellions,  the  crimes  and 
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ttie  punistLments,  which,  have  taken  place  in  any  single  nation,  under  kingly  government, 
during  the  same  period.  The  true  foundation  of  republican  government  is  the  equal 
right  of  every  citizen,  in  his  person  and  property,  and  in  their  management. 

;. 

Tr\-  by  this  as  a  tally,  every  provision  of  our  Constitution,  and  see  if  it  hangs  directly 
on  the  Vvill  of  the  people.  Reduce  your  Legislature  to  a  convenient  number  for  full, 
but  orderh'  dicussion.  Let  every  man  who  fights  or  pays  exercise  his  just  and  equal 
right  in  their  election.  Submit  them  to  approbation  or  rejection  at  short  intervals. 
Let  the  executive  be  chosen  in  the  s.ame  way  and  for  the  same  term,  by  those  whose 
agent  he  is  to  be;  and  leave  no  screen  of  a  council  behind  which  to  skulk  from  responsi- 
bility. It  has  been  thought  that  the  people  are  not  competent  electors  of  judges  learned 
in  the  law. 

But  I  do  not  know  that  this  is  true,  and,  if  doubtful,  we  should  follow  principle.  In 
this,  as  in  many  other  elections,  they  would  be  guided  by  reputation,  which  would  not 
«rr  oftener,  perhaps,  than  the  present  mode  of  appointment.  In  one  State  of  the  Union, 
at  least,  it  has  long  been  tried,  and  with  the  most  satisfactory  success.  The  judges  of 
Connecticut  have  been  chosen  by  the  people  every  six  months,  for  nearly  two  centuries, 
and  I  believe  there  has  hardly  ever  been  an  instance  of  change,  so  powerful  is  the  curb 
of  incessant  responsibility. 

Whatever  may  have  been  Marshall's  opinion,  here  is  Jefferson's. 

Gentlemen,  I  have  often  thought  that  h©  was  beyond  question  the  most  advanced 
man  of  his  time  on  either  side  of  the  ocean.  It  has  been'  said,  I  think,  that  so  instinct- 
tive  was  the  genius  of  Michael  Angelo  that  his  intellect  seemed  to  work  without  the 
scaffolding  of  thought.  Jefferson's  intellect  seemed  to  work  without  the  need  of  the 
scaffolding  of  precedent.  You  can  consult  the  operations  of  his  mind,  not  simply  along 
the  lines  of  pra^ctical  and  philosophic  statesmanship,  if  I  may  so  speak,  but  in  many 
other  directions — in  an  educational  direction,  for  instance — and  you  will  find  that  he  es- 
tablished standards  and  ideals  which  even  yet  have  not  been  fully  realized  by  the  most 
modem  communities.  In  this  letter  of  1816  he  delivered  himself  upon  this  issue  which 
we  are  discussing  in  1901,  and  he  took  his  stand  for  the  election  of  the  members  of  the 
judiciary,  not  by  the  legislative  branch,  but  by  the  people  themselves.  And  I  place 
him  here  and  now  against  those  who  charge  us  with  being  iconoclasts  and  populists. 

That  was  Mr.  Jefferson's  view.  It  did  not  influence  public  action  at  once.  Mr. 
Jefferson's  view  did  not  go  into  the  organic  law  at  once.  But  when  the  Convention  of 
1850-51  was  in  session  in  this  city,  the  principle  was  put  upon  trial,  as  it  is  to-day  upon 
trial  in  this  Capitol,  before  this  Convention. 

What  was  the  course  taken  by  our  predecesors  in  1851?  The  Convention,  of  course, 
had  a  Judiciary  Committee  and  the  Judiciar^^  Committee  reported  in  favor  of  the  old 
method  of  electing  judges,  just  as  the  present  Judiciary  Committee  has  done.  The 
present  Judiciar^r"  Committee  is  headed  by  my  distinguished  friend  from  Fauquier,  than 
whom  I  am  not  closer  to  any  member  of  this  body;  but  Fauquier  then  was  represented 
by  Robert  E.  Scott,  the  political  disciple  of  whom?  Not  of  Jefferson;  he  was  not  a 
Democrat;  but  of  John  Marshall,  v\^hose  acquaintance  and  friend  he  doubtless  also  waa, 
for  Fauquier  was  Marshall's  home.  The  committee  reported  in  favor  of  the  legislative 
method  of  choice.  Robert  E.  Scott,  whose  powerful  and  luminous  intellect  was  trained 
and  ripened  by  the  v\-ork  of  that  Convention  for  the  even  graver  work  of  the  Convention 
of  1861,  proposed  the  popular  plan;  and  the  battle  was  a  great  one. 

The  same  ominous  warning  were  given  then  that  are  given  now.  .it  was  ve- 
hemently urged  that  the  people  were  not  fit  to  elect  judges.  And  yet,  gentlemen  in 
ten  years  those  very  people  who  were  criticised  and  decried  were  engaged  in  a  conflict, 
the  glory  of  which  is  like  the  unfading  radiance  of  a  sun  that  can  never  set. 

Robert  E.  Scott,  of  Fauquier,  the  Whig,  the  countyman  of  Marshall,  led  the  fight 
against  the  report  of  the  Judiciary  Committee. 

I  have  here  the  report  of  the  vote;  and  the  list  is  full  of  historic  names. 

John  Y.  Mason,  the  president  of  the  Convention,  voted  for  the  Scott  proposition, 
James  Barbour,  the  father  of  my  friend  to  whom  I  referred  awhile  ago  as  having  set 
us  the  pace  in  this  discussion,  voted  against  the  report  of  the  Judiciarj'  Committee, 
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and  in  favor  of  the  election  of  judges  by  the  people.  One  of  the  eminent  men  of  the 
Convention  was  John  H.  Meredith,  father  of  my  friend  from  Richmond,  and  I  find  him 
upon  the  same  side.  In  that  Convention  was  the  grandfather  of  my  friend,  the  gentle- 
man from  Augusta  (Mr.  Braxton),  a  member  of  the  Judiciary  Committee;  and  Allen  T. 
Caperton,  and  he  voted  the  same  way. 

There  was  a  great  discussion,  a  protracted  discussion.  It  was  a  controversy  be- 
tween the  principles  of  Jefferson  upon  one  side,  and  the  croakings  of  gentlemen  who 
thought  the  people  could  not  be  trusted,  upon  the  other  side.  The  result  was  that  the 
report  of  the  committee  was  rejected  by  a  vote  of  72  to  45.  And  thus,  in  spite  of  all 
protests  and  all  misgivings,  there  was  established  a  system  which  worked  so  well  for 
more  than  a  decade  that  I  challenge  a  denial  of  its  efficiency  during  that  time  by  those 
who  ques,tion  that  the  people  can  be  safely  entrusted  with  the  election  of  their  judges. 

Why,  take  my  own  circuit.  John  Webb  Tyler  became  its  judge  and  as  a  tribute 
to  his  worth  as  a  man  and  an  officer  the  citizens  of  my  county  have  recently  placed 
his  portrait  in  the  Fairfax  court-house.  As  his  Siuccessor  one  was  elected  who  has 
always  stood  upon  the  very  heights  of  manhood.  Acting  under  the  plan  which  was 
adopted  at  the  instance  of  Robert  B.  Scott,  of  Fauquier,  the  people  of  that  circuit 
s.elected  Eppa  Hunton,  of  Fauquier,  as  their  judge,  without  any  opposition,  as  far  as 
I  know. 

The  evil  days  came.  There  was  a  new  regime  following  the  war,  and  the  Un- 
derwood Constitution  was  adopted.  We  went  back  to  the  old  plan,  but  without  the 
feature  of  it  v/hich  Marshall  applauded.  We  are  now  here  in  a  better  day;  and  the 
question  is  whether  we  will  adhere  to  the  "Underwood  Constitution  without  the  saving 
grace  in  it  that  Marshall  found  in  the  Constitution  of  1776  and  1829,  or  whether  we  will 
go  back  to  the  principle  that  was.  asserted  in  the  Constitution  of  1850-51. 

What  have  the  other  States  done?  There  are  only  two  States  in  the  Union  that 
adhere  to  the  old  plan  which  was  generally  in  operation  at  the  beginning  of  the  century. 
Those  two  States  are  Rhode  Island  and  South  Carolina,  neither  one  of  which,  I  am  free 
to  say,  has  ever  excited  my  intense  admiration;  neither  one  of  which  is  to  be  reckoned 
among  the  leading  States  of  the  Union.  Every  State  in  this  Union  with  ttiose  two  ex- 
ceptions, has  said:  "Stand  to  your  fundamental  doctrine  that  the  departments,  of  the 
government  should  be  kept  as  separate  as  possible,  and  let  the  people  take  a  hand 
directly  in  the  composition  of  each  department."  We  are  told  that  the  suffrage  condi- 
tions make  a  difference  here. 

Are  the  suffrage  conditions  here  asi  bad  as  they  are  in  Mississippi?  The  people 
elect  judges  in  that  State.  The  suffrage  conditions  are  not  as  bad  here  as  they  are  in 
Alabama;  and  the  people  of  Alabama  elect  her  judges.  She  has  just  amended  hei* 
constitution  and  retained  that  plan.  The  conditions  in  Virginia  are  not  as  bad  as  they 
are  in  Louisiana;  and  Louisiana  has  just  amended  her  Constitution,  and  she  retains 
that  plan,  from  which  she  finds  produces  no  inconvenience  and  no  wrong. 

I  know  the  conditions  are  changed  and  unfortunate.  The  negro  is  in  the  electorate. 
But  even  with  the  negro  in  the  electorate,  it  is  my  deliberate  opinion  that  the  white 
preponderance  is  such  that  we  can  safely  trust  the  electors  of  this  Commonwealth  to 
elect  fit  men  to  our  highest  judicial  tribunal.  And  when  suffrage  is  restricted,  as  we 
propose  to  restrict  it  here,  that  opinion  will  be  freed  of  any  doubt  whatever.  I  do  not 
agree  with  those  who  proclaim  that  Virginia  is  degenerate  and  white  Virginians  are 
deteriorating.  Enthusiasm  and  hope  are  needed  in  this  work  and  there  should  be  no 
such  gloomy  forebodings  as  we  have  heard  during  this  debate.  It  would  be  well  for 
each  of  us  to  take  up  the  resentful  cry  of  the  English  poet  against  the  pessimist: 

While  he  strikes  midnight, 

I  keep  striking  six  at  dawn; 

While  he  marks  judgment,  I  redemption  day. 

I  am  a  little  astonished  that  the  members  of  this  committee,  v/hen  they  declaim 
about  the  uncertainities  and  the  dangers  of  electing  judges  do  not  tell  us  what  has  hap- 
pened in  the  other  States,. 

My  friend  from  Petersburg  (Mr.  Cameron)  said  something  the  other  day  about  un- 
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worthy  judges  being  selected  in  Ohio  and  in  New  York.  Well,  there  have  been  un- 
worthy Governors  selected  in  Ohio,  and  unworthy  Senators,  and  likewise  in  New  York. 
The  argument  is  inconclusive.  1  submit  to  my  friend  that  it  is  just  as  inconclusive  as 
the  argument  he  employed  when  he  said:  "It  will  not  do  to  elect  your  judges  by  the 
people,  because  indictments  run  in  the  name  of  the  people  against  Richard  Roe  or  John 
Doe,  it  would  be  equivalent  to  the  people  selecting  the  judge  who  was.  to  control  their 
own  prosecution." 

But  it  happens  that  the  indictments  run  in  the  name  of  the  Commonwealth  against 
Richard  Roe  and  John  Doe;  and  if  the  Commonwealth  cannot  select  the  judge  who 
presides  to  try  John  Doe  and  Richard  Roe  under  such  an  indictment,  then  we  will  be 
obliged  to  go  outside  of  the  Commonwealth  to  get  the  judges. 

I  am  not  going  to  repeat  much  that  has  been  better  said  by  my  friend  from  Danville 
(Mr.  Withers)  as  to  the  evils  of  the  present  method  of  selecting  the  judges..  He  has 
stated  them  strongly  and  fully.  Many  of  them  are  evils  attaching  to  the  election  of 
judges  by  that  body  at  stated  intervals  of  which  Mr  Marshall  could  not  have  dreamed 
when  he  acquiesced  in  the  election  of  judges  by  the  General  Assembly  at  irregular  in- 
tervals after  the  first  selection  merely  to  nil  vacancies. 

But  if  we  cannot  trust  the  people,  what  does  Mr.  Jefferson  say  next?  I  read  fur- 
ther from  the  Kerchival  letter: 

If  prejudice,  however,  derived  from  a  monarchical  institution  is  still  to  prevail 
against  the  vital  elective  principle  of  our  own,  and  if  the  existing  example  among  our- 
selves of  periodical  election  of  judges  by  the  people  be  still  mistrusted,  let  us  at  least  not 
adopt  the  evil  and  reject  the  good  of  the  English  precedent;  let  us  retain  immovability 
on  the  concurrence  of  the  executive  and  legislative  branches,  and  nomination  by  the 
executive  alone.  Nomination  to  office  is  an  executive  function.  To  give  it  to  the  Legis- 
lature, as  we  do,  is  a  violation  of  the  principle  of  the  separation  of  powers.  It  swerves 
the  members  from  correctness,  by  temptations  to  intrigue  for  office  themselves,  and  to  a 
corrupt  barter  of  votes,  and  destroys  responsibility  by  dividing  it  among  a  multitude. 
By  leaving  nomination  in  its  proper  place,  among  executive  functions,  the  principle  of  the 
distribution  of  power  is  preserved,  and  responsibility  weighs  v;ith  its  heaviest  force  on  a 
single  head. 

I  have  more  than  once  during  the  sessions  of  this  Convention  gone  back  to  the 
authority  of  Mr.  Jefferson.  To-day  I  stand  with  those  who  T\ish  the  popular  election 
of  judges,  and  vouch  the  testimony  of  Jefferson.  If  that  cannot  be  done,  I  stand  for  the 
Pollard  amendment,  which  allows  the  participation  by  the  other  two  departments  of  this 
government  in  the  choice  of  judges;  and  again  I  vouch  the  testimony  of  Jefferson. 

T\Tiat  do  our  adversaries  bring  in  support  of  their  position?  Not  any  system  of 
the  past;  because,  as  I  have  said  more  than  once,  the  past  system  contained  the  vital 
and  predominant  feature  of  tenure  of  office  during  good  behavior.  They  bring  us  the 
Underwood  Constitution,  and  the  example  of  the  State  of  Rhode  Island,  the  State  of 
South  Carolina.  In  most  of  the  States  the  people  elect.  In  the  remaining  States  the 
executive  appoints,  save  in  Rhode  Island,  South  Carolina  and  Virginia. 

Not  a  few  of  the  States  have  taken  Mr.  Jefferson's  alternative,  and  empowered  the 
Governor  to  nominate.  Those  States  that  have  not  been  willing  to  risk  the  popular 
election  of  the  judiciary  have  said:  We  take  Mr.  Jefferson's  alternative.  We  allow 
two  departments  of  the  government  to  participate  in  the  election  of  the  members  of 
the  third." 

Has  not  that  plan  been  a  success?  I  ask  the  lawyers  who  are  upon  this  floor  to 
show  me  upon  this  continent  a  stronger  court,  a  court  that  is  more  willingly  followed 
by  lawyers  and  by  judges,  than  the  Supreme  Court  of  Masssachusetts.  T\Tien  a  lav>Ter 
enters  a  librarj^  to  examine  a  question,  after  looking  at  the  decisions  of  the  court  of 
his  own  State  he  looks  at  the  decisions  of  what  State?  The  State  of  Massachusetts. 
And  the  State  of  Massachusetts  has  taken  the  alternative  principle  of  Mr.  Jefferson, 
and  admits  the  two  other  departments  of  government  to  participate  in  the  choice  of 
the  members  of  the  judicial  department. 

I  believe  it  would  have  been  better  for  this  Commonwealth  if  we  had  followed  that 
plan  since  the  war.  We  have  had  in  the  main  excellent  judges,  but  I  can  recall  one 
period  when  all  the  judges  were  not  good  and  when  they  would  have  been  more  satis- 
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factory  if  Governor  Cameron  and  not  the  General  Assembly  had  controlled  their  choice. 

The  present  system  has  been  on  trial  in  this  Commonwealth,  and  it  has  been  found 
sometimes  very  defective.    It  may  be  found  defective  again.  cannot  tell  what 

political  changes  the  future  will  bring.  We  cannot  know  how  soon  the  General  As- 
sciiibly  may  fall  below  its  ordinary  standard.  It  is  far  more  likely  that  the  standard 
of  executive  fitness  and  responsibility  will  be  steadily  maintained. 

Mr.  Thornton:  Is  the  gentlemen  also  in  favor  of  the  election  of  the  circuit  judges 
by  the  people? 

Mr.  R.  Walton  Moore:  I  am  not  advocating  that  course  now.  So  far  as  concerned 
in  the  section  from  which  you  and  I  come,  I  should  without  hesitation  v/rite  it  in  the 
has  not  been  a  day  in  the  history  of  Piedmont  Virginia,  when  the  white  people  were 
entitled  to  vote,  when  you  could  not  safely  permit  them  to  elect  their  judges;  and  they 
ar-e  as  ccmipetent  to  do  it  now  as  they  have  been  at  any  time  heretofore. 

Mr.  Thornton:  Then  I  understand  the  gentlemen  to  be  in  favor  of  the  election  of 
the  circuit  judges  by  the  people. 

Mr.  R.  Walton  Moore:  I  say  I  only  pause  because  of  the  representations  that  have 
been  made  as  to  conditions  in  other  localities.  We  legislate  here  for  the  entire  State, 
in  the  section  from  which  you  and  I  come,  I  should  vvithout  hesitation  write  it  in  the 
in  the  section  from  which  you  and  I  came,  I  should  without  hesitation  write  it  in  the 
Constitution  that  all  the  members  of  the  Judiciary  Department  shall  be  elected  by  the 
people. 

Now,  Mr.  Chairman,  one  further  v/ord.  I  am  only  going  to  detain  the  committee  a 
moment  longer. 

It  may  be  said,  it  doubtless  will  be  said,  that  the  provision  as  to  executive  appoint- 
ment puts  too  much  power  in  the  hands  of  the  Governor.  I  am  not  in  favor  of  vesting 
the  Governor  with  undue  power.  I  do  not  believe  the  Governor  should  be  vested  with 
undue  power,  any  more  than  that  the  General  Assembly  should.  I  am,  against  making 
it  possible  to  build  up  political  machines  in  any  department  of  the  government.  But 
when  you  say  that  the  nominations  shall  be  made  by  the  Governor,  and  spread  them 
over  a  long  period,  so  that  one  executive  shall  only  have  one,  or  at  the  most,  two  judges 
to  nominate,  every  difficulty  upon  the  score  of  allowing  the  executive  too  much  con- 
trol and  authority  disappears. 

I  say  to  my  friend  from  Hanover  (Mr.  Carter)  that  I  am  willing  to  travel  with  him 
the  road  taken  by  Mr.  Jefferson  and  pursued  by  Pvlassachusetts  and  other  important 
States  of  this  Union,  which  give  the  Governor  the  right  of  nomination,  subject  to  ap- 
proval by  the  Senate  or  the  General  Assembly.  I  do  not  know  what  objections  can  be 
urged  to  that  plan.  There  has  not  been  any  particular  discussion  of  it.  I  shall  wait 
until  it  is  discussed;  and  when  the  arguments  are  advanced  against  it,  I  shall  perhaps 
take  the  liberty  of  having  something  further  to  say. 

Mr.  James  W.  Gordon:  Mr.  Chairman  before  this  vote  is  taken,  I  propose  to  read 
to  this  committee  a  portion  of  the  seventy-fifth  number  of  the  Federalist,  which  is  so 
applicable  to  the  conditions,  which  prevail  in  the  committee  at  this  time,  that  I  feel 
it  may  assist  some  of  the  members  in  reaching  a  conclusion. 

If  it  were  certain  that  a  majority  of  this  committee  were  either  definitely  for  or 
against  the  amendment  offered  by  the  gentleman  from  Richmond  (Mr.  Pollard),  I 
should  not  detain  you.  But  I  know  that  there  have  been  and  perhaps  are  now,  on  the 
floor  of  the  committee  a  number  of  gentlemen  who  have  not  made  up  their  minds  as  to 
the  wisest  course  to  pursue  in  regard  to  the  election  of  judges,  as  between  the  legisla- 
tive method  and  the  double  method  presented  by  the  amendment  of  the  gentlemen  from 
Richmond. 

This  whole  question  was  carefully  gone  over  during  the  discussion  which  preceded 
the  adoption  of  the  Constitution  of  the  United  States;  and  after  the  most  mature  re- 
flection by  the  ablest  minds  which  the  country  has  ever  produced,  they  conformed  to 
the  action  which  is  recommended  in  this  paper,  which  I  ask  you  to  consider  with  great 
care.  After  setting  out  the  provision  in  the  Constitution  of  the  United  States  giving 
to  the  executive  the  right  to  nominate  certain  officers,  who  were  to  be  ratified  by  the 
Senate,  the  paper  proceeds — 

The  Chairman  rapped  for  order. 
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Mr.  Jamesi  W.  Gordon:  Mr.  Chairman,  if  I  rose  here  to  voice  merely  my  own  senti- 
ments upon  this  question,  I  mig-ht  doubt  whether  I  should  receive  the  undivided  atten- 
tion of  this  Assembly.  But  when  I  rise  here  to  present  the  views  of  men  who  have 
made  this  whole  country  illustrious,  and  to  present  a  view  which  has  obtained  in  the 
highest  government  of  this  country  during  the  past  125  years,  I  feel  justified  in  asking 
all  of  the  members  of  this  committee,  and  especially  those  who  have  any  doubt  in  their 
minds  as  to  the  proper  method  of  selecting  judges,  to  listen  carefully  tO'  this  language: 

It  has  been  observed  in  a  former  paper  that  "the  true  test  of  a  good  government  is 
its  aptitude  and  tendency  to  produce  a  good  administration."  If  the  justness  of  this 
observation  be  admitted,  the  mode  of  appointing  the  officers  of  the  United  States  con- 
tained in  the  foregoing  clauses  must,  when  examined,  be  allowed  to  be  entitled  to  par- 
ticular commendation.  It  is  not  easy  to  conceive  a  plan  better  calculated  than  this  to 
promote  a  judicious  choice  of  men  for  filling  the  offices  of  the  Union,  and  it  will  not  need 
proof  that  on  this  point  must  essentially  depend  the  character  of  its  administration. 

It  will  be  agreed  on  all  hands  that  the  power  of  appointment,  in  ordinary  cases, 
ought  to  be  modified  in  one  of  three  ways.  It  ought  either  to  be  vested  in  a  single  man, 
or  in  a  select  assembly  of  a  moderate  number,  or  in  a  single  man  with  the  concurrence  of 
such  an  assembly.  The  exercise  of  it  by  the  people  at  large  will  be  readily  admitted  to  be 
impracticable;  as  waiving  every  other  consideration,  it  would  leave  them  little  time  to 
do  anything  else.  When,  therefore,  mention  is  made  in  the  subsequent  reasonings  of  an 
assembly  or  body  of  men,  what  is  said  must  be  understood  to  relate  to  a  select  body  or 
assembly  of  the  description  already  given.  The  people  collectively,  from  their  number 
and  from  their  dispersed  situation,  cannot  be  regulated  in  their  movements  by  that  sys- 
tematic spirit  of  cabal  and  intrigue  which  will  be  urged  as  the  chief  objections  to  re- 
posing the  power  in  question  in  a  body  of  men. 

Those  who  have  themselves  reflected  upon  the  subject,  or  who  have  attended  to  the 
observations  made  in  other  parts  of  these  papers,  in  relation  to  the  appointment  of  the 
President,  will,  I  presume,  agree  to  the  position  that  there  would  always  be  great  proba- 
bility of  having  the  place  supplied  by  a  man  of  abilities,  at  least  respectable.  Premising 
this,  I  proceed  to  lay  it  down  as  a  rule  that  one  man  of  discernment  is  better  fitted  to 
analyze  and  estimate  the  peculiar  qualities  adapted  to  particular  offices  than  a  body  of 
men  of  equal  or  perhaps  even  of  superior  discernment. 

The  sole  and  undivided  responsibility  of  one  man  will  naturally  beget  a  livelier  sense 
of  duty  and  a  more  exact  regard  to  reputation.  He  will,  on  this  account,  feel  himself 
under  stronger  obligations  and  more  interested  to  investigate  with  care  the  qualities 
requisite  to  the  stations  to  be  filled,  and  to  prefer  with  impartiality  the  persons  who  may 
have  the  fairest  pretensions  to  them.  He  will  have  fewer  personal  attachments  to  gratify 
than  a  body  of  men  who  may  each  be  supposed  to  have  an  equal  number;  and  will  be  so 
much  the  less  liable  to  be  misled  by  the  sentiments  of  friendship  and  of  affection.  A 
single  well-directed  man,  by  a  single  understanding,  cannot  be  distracted  and  warped 
by  that  diversity  of  views,  feelings,  and  interests  which  frequently  distract  and  warp  the 
resolutions  of  a  collective  body.  There  is  nothing  so  apt  to  agitate  the  passions  of  man- 
kind as  personal  considerations,  whether  they  relate  to  ourselves  or  to  others,  who  are  to 
be  the  objects  of  our  choice  or  preference.  Hence,  in  every  exercise  of  the  power  of  ap- 
pointing to  offices  by  an  assembly  of  men,  we  must  expect  to  see  a  full  display  of  all  the 
private  and  party  likings  and  dislikes,  partialities  and  antipathies,  attachments  and  ani- 
mosities, which  are  felt  by  those  who  compose  the  assembly.  The  choice  which  may  at 
any  time  happen  to  be  m.ade  under  such  circumstances  will,  of  course,  be  the  result  either 
of  a  victory  gained  by  one  party  over  the  other  or  of  a  compromise  between  the  parties. 
In  either  case  the  intrinsic  merit  of  the  candidate  will  be  too  often  out  of  sight.  In  the 
first,  the  qualifications  best  adapted  to  uniting  the  suffrages  of  the  party  will  be  more 
considered  than  those  which  fit  the  person  for  the  station.  In  the  last,  the  coalition  will 
commonly  turn  upon  some  interested  equivalent:  "Give  us  the  man  we  wish  for  this 
office  and  you  shall  have  the  one  you  wish  for  that."  This  will  be  the  usual  condition  of 
the  bargain.  And  it  will  rarely  happen  that  the  advancement  of  the  public  service  will 
be  the  primary  object  either  of  party  victories  or  of  party  negotiations. 

The  truth  of  the  principles  here  advanced  seems  to  have  been  felt  by  the  most  in- 
telligent of  those  who  have  found  fault  with  the  provision  made,  in  this  respect,  by  the 
Convention.  They  contend  that  the  President  ought  solely  to  have  been  authorized  to 
make  the  appointments  under  the  Federal  government.  But  it  is  easy  to  show  that  every 
advantage  to  be  expected  from  such  an  arrangement  would,  in  substance,  be  derived  from 
the  power  of  nomination  which  is  proposed  to  be  conferred  upon  him,  while  several  dis- 
advantages which  might  attend  the  absolute  power  of  appointment  in  the  hands  of  that 
officer  would  be  avoided.  In  the  act  of  nomination  his  judgment  alone  would  be  exer- 
cised, and  as  it  would  be  his  sole  duty  to  point  out  the  man,  who,  with  the  approbation 
of  the  Senate,  should  fill  an  office,  his  responsibility  would  be  as  complete  as  if  he  were 
to  make  the  final  appointment.  There  can,  in  this  view,  be  no  difference  between  nomi- 
nating and  appointing.  The  same  motives  which  would  infiuence  a  proper  discharge  of 
his  duty  in  one  case  would  exist  in  the  other.    And  as  no  man  could  be  appointed  but  on 
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his  previous  nomination,  every  man  who  might  be  appointed  would  be,  in  fact,  his  choice 
But  might  not  his  nomination  be  overruled?  I  grant  it  might,  yet  this  could  only  be 
to  make  place  for  another  nomination  by  himself.  The  person  ultimately  appointed  must 
be  the  object  of  his  preference,  though  perhaps  not  in  the  first  degree.  It  is  also  not 
very  probable  that  his  nomination  would  often  be  overruled.  The  Senate  could  not  be 
tempted,  by  the  preference  they  might  feel  to  another,  to  reject  the  one  proposed,  be- 
cause they  could  not  assure  themselves  that  the  person  they  might  wish  would  be  brought 
forward  by  a  second  or  by  any  subsequent  nomination.  They  could  not  even  be  certain 
that  a  future  nomination  would  present  a  candidate  in  any  degree  more  acceptable  to 
them,  and  as  their  dissent  might  cast  a  kind  of  stigma  upon  the  individual  rejected,  and 
might  have  the  appearance  of  a  reflection  upon  the  judgment  of  the  Chief  Magistrate,  it 
is  not  likely  that  their  sanction  would  often  be  refused  where  there  were  not  special  and 
strong  reasons  for  the  refusal. 

To  what  purpose,  then,  require  the  co-operation  of  the  Senate?  I  answer  that  the 
necessity  of  their  concurrence  would  have  a  powerful,  though  in  general  a  silent,  opera- 
tion.  It  would  be  an  excellent  check  upon  a  spirit  of  favoritism  in  the  President,  and 
would  tend  greatly  to  preventing  the  appointment  of  unfit  characters  from  State  preju- 
dice, from  family  connection,  from  personal  attachment,  or  from  a  view  of  popularity. 
In  addition  to  this,  it  would  he  an  efficacious  source  of  stability  in  the  administration. 

It  will  readily  be  comprehended  that  a  man  who  had  himself  the  sole  disposition  of 
ofiices  would  be  governed  much  more  by  his  private  inclinations  and  interests  than  when 
he  was  bound  to  submit  the  propriety  of  his  choice  to  the  discussion  and  determination 
of  a  different  and  independent  body,  and  that  body  an  entire  branch  of  the  Legislature. 
The  possibility  of  a  rejection  would  be  a  strong  motive  to  care  in  proposing.  The  danger 
to  his  own  reputation,  and,  in  the  case  of  an  elective  Magistrate,  to  his  political  existence, 
from  betraying  a  spirit  of  favoritism,  or  an  unbecoming  pursuit  of  popularity,  to  the 
observation  of  a  body  whose  opinion  would  have  great  weight  in  forming  that  of  the 
public,  could  not  fail  to  operate  as  a  barrier  to  the  one  and  to  the  other.  He  would  be 
both  ashamed  and  afraid  to  bring  forward,  for  the  most  distinguished  or  lucrative  sta- 
tions, candidates  who  had  no  other  merit  than  that  of  coming  from  the  same  State  to 
which  he  particularly  belonged,  or  of  being  in  some  way  or  other  personally  allied  to 
him,  or  of  possessing  the  necessary  insignificance  and  pliancy  to  render  them  the  obse- 
quious instruments  of  his  pleasure. 

Such,  gentlemen,  are  the  sentiments  which  controlled  the  great  Convention  which 
adopted  the  Constitution  of  the  United  States. 

The  gentlemen  here  on  the  floor  of  this  covention  who  have  sustained  the  report 
of  this  committee  made  their  arguments  upon  the  ground  that  we  want  to  render  the 
judges  of  the  Commonwealth  independent.  That  is  an  essential  requisite,  undoubtedly, 
but  I  call  the  attention  of  those  gentlemen  to  the  fact  that  there  is  another  requisite 
almost  as  essential,  and  it  is  that  there  should  be  wisdom  in  the  choice  of  these  officers. 
It  is  absolutely  certain  we  would  have  greater  wisdom  exercised  in  the  choice  of  the 
judges  of  the  Commonwealth  if  we  had  them  appointed  by  one  responsible  head  and  had 
that  action  of  the  Executive  subject  to  review  by  the  Legislature  and  combined  these 
two  great  departments  of  government  in  the  choice  of  the  third. 

On  the  other  hand,  it  seems  to  me  that  this  proposition  should  meet  with  favor 
from  those  gentlemen  who  voted  to  elect  the  judges  by  the  people,  because  the 
Governor,  being  perhaps  less  subject  to  political  considerations  and  feeling  the  burden 
of  responsibility  as  one  m^an  always  feels  it,  when  he  has  to  exercise  great  power  and 
perform  great  duties,  would  make  a  wiser  choice  in  the  selection  of  these  officers  than 
would  be  made  by  the  Legislature  alone. 

We  all  know  that  political  reasons  very  often  influence  the  choice  of  officers  in 
the  General  Assembly;  but  those  considerations  would  not  be  so  apt  to  control  in  the 
appointment  of  these  judges  by  the  Governor,  knowing,  as  he  would,  that  his  appoint- 
ment would  be  subject  to'  review  by  the  Legislature. 

I  do  trust  that  it  will  be  the  pleasure  of  this  committee  to  adopt  the  amendment 
offered  by  my  colleague  from  Richmond  and  give  to  the  State  of  Virginia  what  I  believe 
will  be  a  much  higher  judicial  system  than  it  has,  had  in  its  past. 

Mr.  Hunton:    Mr.  Chairman,  I  shall  crave  the  indulgence  of  this  committee  for 
a  few  words  in  reply  to  the  gentlemen  who  have  just  preceded  me. 

I  desire  to  thank  my  friend  from  Fairfax  (Mr.  Moore)  for  the  very  kind  mention 
which  he  has  made  of  me  and  of  those  who  are  so  dear  to  me,  in  the  midst  of  his  dis- 
cussion. I  presume  there  is  nobody  who  heard  the  argument  of  my  distinguished  friend 
who  could  have  been  at  a  loss  to  know  after  having  had  the  pleasure  of  listening  to 
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his  very  handsome  oration,  why  it  was  he  was  so  anxious  that  both  these  questions 
should  come  before  this  house  at  the  same  time;  because  I  presume  there  isi  no  one 
within  the  sound  of  my  voice  who  listened  to  the  address  of  my  friend  in  reference  to 
the  amendment  to  nominate  the  judges  by  the  Governor,  who  was  not  struck  with  the 
fact  that  his  argument  was  addressed  almost  exclusively  to  an  election  of  judges  by  the 
people;  that  nine-tenths  of  that  address,  instructive,  historical  and  attractive  in  every 
respect  as  it  was,  had  no  application  to  the  amendment  that  we  are  now  considering; 
that  his  argument  was  addressed  to  an  election  by  the  people,  whereas  the  amendment 
that  is  now  being  considered  by  this  Committee  of  the  Whole  is  an  amendment  authoriz- 
ing the  Governor  to  select  judges  with  the  advice  and  consent  of  the  General  Assembly. 

I  say  those  are  separate  and  distinct  propositions.  The  Committee  of  the  Wiiole 
has  already  dealt  with  the  one,  and  will  further  deal  with  it  upon  a  motion  to  reconsider. 
The  question  now  is  as  to  the  amendment  of  the  gentleman  from  Richmond;  and  that 
is  the  method  that  is  now  to  be  considered  by  this  committee  and  by  this  body. 

My  friend  in  talking  of  the  election,  by  the  people  has  undertaken  to  show  that  the 
electorate  in  Virginia  to-day  is  not  a  degenerate  electorate  from  what  it  was  in  the 
time  from  1851  to  1860,  when  the  judges  were  elected  by  the  people.  I  am  utterly  sur- 
prised and  amazed  to  hear  such  a  statement  coming  from  a  gentleman  so  well  informed 
upon  public  affairs.  It  has  been  a  matter  of  discussion  and  concession  upon  the  floor 
of  this  Convention,  and  in  its  deliberations  in  committee  everywhere,  that  the  conditions 
are  so  changed  to-day  by  the  injection  of  negro  suffrage  into  Virginia,  and  by  its  dete- 
riorating effect  upon  the  electorate,  that  it  reached  a  point  where  the  people  of  Virginia 
called  a  Convention  in  order  that  they  might  relieve  the  white  people  of  Virginia  from 
the  negi^o  vote,  in  order  that  the  white  people  of  Virginia  might  effect  their  political 
independence  and  freedom  of  thought  and  return  to  our  political  methods,  of  purity  as 
they  existed  from  1850  to  1860. 

Mr.  R.  Walton  Moore:  You  certainly  did  not  understand  me  to  say  that  the  electo- 
rate of  Virginia  has  remained  the  same  since  the  introduction  of  negro  suffrage?  You 
did  not  understand  me  to  say  that? 

Mr.  Hunton:  I  understood  you  to  argue  that  the  electorate  of  Virginia  to-day  is 
not  a  degenerate  electorate. 

Mr.  R.  Walton  Moore:  I  said  that,  barring  the  negro  vote,  I  had  as  much  confidence 
in  the  electorate  of  my  section.  Piedmont  Virginia,  to-day  as  any  man  who  lived  there 
before  the  war  could  have  had  in  it.  And  I  will  further  say  this  to  the  gentleman. 
When  he  comes  to  talk  about  the  degeneracy  and  the  deterioration  of  the  white  electo- 
rate of  Virginia,  we  have  taken  a  position  on  that  question.  We  have  promised  the 
people  of  Virginia  that  all  of  the  white  vote  is  so  desirable  that  it  shall  be  protected 
and  kept  on  the  voting  list. 

Mr.  Hunton:  I  desire  to  say,  in  reply  to  my  friend,  that  it  is  a  matter  of  conces- 
sion, and  a  matter  that  he  must  know  as  w^ell  as  I  or  any  member  of  this  body,  that 
the  presence  of  the  negro  vote,  while  not  in  the  majority  in  our  section  of  the  State, 
has  tended  to  demoralize  the  electorate  and  the  election  methods  of  Virginia;  and  it 
was  the  desire  to  free  the  State  from  that  incubus  and  to  restore  to  the  white  people 
polictical  independence,  political  freedom,  and  to  bring  them  back  to  the  standard  which 
they,  left  alone,  would  never  have  deserted,  that  this  Convention  was  called. 

I  assert  that  the  horror  of  negro  suffrage  to  the  people  of  Virginia  has  brought 
shame  upon  the  white  people  of  Virginia;  that  it  has  demoralized  them;  that  it  has 
brought  about  political  methods  that  are  not  high  and  right  and  fair,  methods  that  are 
people  between  1850  and  1860  would  have  spev/ed  out  of  their  mouths,  and  that  there 
are  conditions  existing  to-day  in  the  eighth  district,  with  which  I  am  as  familiar  as  my 
friend  from  the  county  of  Fairfax,  which  would  not  have  been  tolerated  for  five  seconds 
in  that  era.  when  the  flower  and  chivalry  of  our  manhood  was  in  its  very  zenith  in  this 
country. 

Now,  if  the  conditions  were  such  as  they  were  then,  there  is  no  method  of  election 
or  selection  of  judges  that  would  not  have  given  to  the  people  of  Virginia  a  magnificent 
judiciary.  Whether  you  elected  them  by  the  people  or  appointed  them  by  the  Governor 
or  elected  them  by  the  Legislature,  the  methods  would  have  been  in  accord  with  the 
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sentiments  of  those  people  between  those  periods,  and  the  result  would  have  been 
magnificent  and  would  have  been  satisfactory  to  all  parties  of  the  State. 

Mr.  Withers:  Prior  tO'  the  settlement  or  final  decision  by  the  Convention  itself 
of  the  question  as  to  whether  or  not  judges  of  the  Supreme  Court  of  Appeals  shall  be 
elected  by  the  people,  the  Committee  of  the  Whole  will  have  disposed  of  the  suffrage 
question.  Now,  with  a  purifiea  electorate  and  a  restoration  of  the  old  conditions  by 
this  Committee  of  the  Whole  will  my  friend  from  Fauquier  vote  for  the  election  of  the 
judges  of  the  Supreme  Court  by  the  people? 

Mr  Hunton:  I  will  answer  my  friend's  question.  God  knows  what  the  suffrage 
plan  adopted  by  this  Convention  is  going  to  be. 

Mr  Withers:  Ah,  but  if  it  meets  with  your  approval  will  you  vote  for  the  election 
of  judges  by  the  people?    That  is  the  question. 

Mr.  R.  Walton  Moore:  While  my  friend  is  on  that  point,  may  I  just  supplement 
it,  so  that  he  can  answer  it  all  at  the  same  time? 

If  that  is  your  trouble,  not  knowing  to  what  suffrage  plan  we  will  come,  will  you 
move  to  pass  this  question  until  we  determine  how  far  we  will  restrict  the  electorate? 

Mr.  Hunton:  I  never  said  that  was  my  sole  trouble,  and  my  friend  knows  that  I 
will  not  agree  to  anything  of  that  sort.  My  friend  argues  that  politics  and  public  affairs, 
and  elections  in  Virginia,  have  not  degenerated,  I  cannot  acquiesce  in  that  statement. 
That  there  is  the  same  manhood  in  Virginia,  that  there  is  the  like  ability,  which,  if 
given  free  rein  and  freedom  of  thought  and  liberated  from  this  negro  incubus,  will 
assert  itself  in  the  councils  of  the  nation  and  will  make  Virginians  proud  of  their  repre- 
sentatives, I  am  here  to  assert;  but  I  maintain  that  the  whole  freedom  of  thought  of  our 
State  and  our  people  is  affected  by  this  negro  incubus  that  hangs  over  us. 

"Ah,"  said  my  friend  from  Danville,  "if  such  a  suffrage  bill  as  you  desire  shall  pass, 
will  you  agree  to  the  election  of  judges  by  the  people?"  I  reply  that  the  idea  that  a 
suffrage  bill  such  as  I  desire  or  as  any  other  member  desires,  will  pass  this  body  is 
an  utter  impossibility.  As  my  friend  from  Fairfax  (Mr.  Moore)  so  well  said;  "Gover- 
ment  is  the  result  of  compromise  and  concession;"  and  in  my  judgment,  when  the 
suffrage  bill  goes,  out  from  this  body,  it  will  represent  in  full  the  views  of  no  individual 
member  of  the  body.  I  say,  however,  in  further  reply  tO'  my  friend  from  Danville  that 
whatever  may  be  the  result  of  the  suffrage  efforts  of  this  Convention,  it  will  take  years 
for  the  people  of  Virginia  to  rise  superior  to  the  lessons  of  degradation  that  have  been 
taught  them,  and  that  they  have  been  brought  to,  because  of  the  wretched  conditions 
that  we  have  been  put  into  by  the  villainous  fifteenth  amendment  to  the  Constitution  of 
the  United  States. 

I  care  not  how  satisfactory  the  suffrage  measure  may  be,  it  cannot  restore  us.  until 
God  Almighty  in  His  wisdom  helps  us  to  throw  aside  that  incubus  and  to  return  to  the 
high  and  pure  methods  of  government  and  of  elections  that  existed  prior  to  the  negro 
vote  being  inflicted  upon  the  people  of  Virginia;  and  though  you  may  purify  by  ex- 
cluding every  single  negro,  it  would  take  years  to  recover  from  the  effect  of  it  upon 
the  white  people  of  Virginia  of  to-day. 

So  I  say  the  argument  of  my  friend  as'  to  an  election  by  the  people,  and  the  quota- 
tion from  Mr.  Jefferson,  are  under  as  different  conditions  as  are  possible.  Conditions 
have  changed.    A  new  element  has  entered  into  our  politics. 

My  friend  says  that  that  violates  no  one  of  the  principles  of  government,  that  the 
three  departments,  the  executive,  the  legislative  and  the  judicial,  should  be  distinct. 
Yet  he  is  here  advocating  a  proposition,  the  appointment  of  judges  by  the  Governor, 
with  the  advice  and  approval  of  the  General  Assembly,  which  makes  the  judiciary  as 
absolutely  subservient  to  those  two  departments,  and  is  as  violative  of  the  principles 
as  the  one  reported  by  the  Committee  on  the  judiciary. 

Mr.  R.  Walton  Moore:  I  said,  if  my  friend  will  allow  me,  that  then  you  would 
have  two  departments  of  the  government  participating  in  the  elections  of  a  third, 
instead  of  having  the  third  department,  as  now,  absolutely  under  the  control  of  one. 

Mr.  Hunton:  Unquestionably;  and  yet  we  all  know  that  so  far  as  any  veto  power 
upon  the  appointment  of  the  Governor,  comes  from  the  concurrence  of  the  Senate,  as 
we  have  had  experience,  or  of  the  Senate  and  House  as  contemplated  by  the  Pollard 
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amendmeiit,  iz  is  but  a  small  protection,  ana  that  thai  poTver  is  rarei;r  exercised  unless 
there  is  something  to  shock  the  senses  of  the  community  in  the  appointment  that  has 
been  made. 

;>Ir.  James  W.  Gordon:  Is  not  the  reason  why  that  pov^er  is  so  rarely  exercised 
because  ihe  occasion  for  its  exercise  so  rarely  exists? 

Mr.  Hunton:  I  would  not  say  so.  I  think  there  are  very  much  better  appoint- 
ments that  could  have  been  made  than  have  been  made,  and  yet  it  must  be  a  pro- 
nounced and  marked  occasion  in  order  to  call  into  effect  the  veto  povrer,  that  is  of  the 
Senate. 

My  friend  has  argued  Trith  great  learning  and  ability  his  proposition  that  judges 
should  be  elected  by  the  people,  and  yet  he  fails  to  lollo^v  cut  the  logic  of  his  o^rn  con- 
clusion, because  he  has  not  yet  been  vriliing  to  say  that  he  is  in  laror  of  electing  the 
subordinate  judges  by  the  peopie. 

If  my  friend  is  dwelling  upon  precedent,  if  my  friend  is  relying  upon  Jeiierscn  as 
his  guide  and  his  sole  guide,  if  my  friend  is  not  bringing  in  modem  conditions  and  the 
conditions  in  which  we  are  to-day,  to  modify  the  views  of  those  sages,  then  why  not 
follow  out  the  result  of  his  position  to  its  logical  conclusion,  and  elect  all  offlcers  and 
ail  judges  by  the  people,  as  following  that  exemplar  he  has  selected  for  himself?  It 
does  seem  to  me  that  it  is  the  unwisesx  thing  to  argue  from  the  abstract  principles  of 
those  sages,  for  whom  we  all  have  such  deference  and  respect,  without  putting  into 
that  argument  that  new  factor  which  has  come  by  the  changed  condition  of  anairs  in 
Virginia  and  in  the  world  at  large  by  the  number  of  years  that  have  intervened.  I  say 
it  must  be  considered  in  the  present  condition  of  a£airs. 

•''"Ah,"  my  friend  says,  "why  domt  yen  tell  us  of  other  States?"  It  would  be  idle 
to  go  into  a  report  so  far  as  we  would  gather  it  from  the  conditions  in  other  States, 
except  to  say,  in  general  terms,  that  in  some  of  the  States  of  the  Union  the  election 
of  judges  by  the  people  has  operated  well,  while  in  others  it  has  operated  very  badly. 
There  are  some  States,  we  are  told,  where  for  months  preceding  an  election  it  is  im- 
possible to  get  a  case  heard  because  the  judge  is  electioneering.  There  are  others 
where  judges  have  been  compelled  to  subscribe  largely  to  campaign  funds  in  order  that 
they  might  go  before  the  people  with  the  endorsement  of  their  organization.  I  say 
those  matters  are  political,  and  it  is  repulsive  to  me  to  bring  the  judiciary-  into  them 

I  desire  to  contrast  with  those  conditions  the  facts  as  they  exist  in  Virginia,  and 
to  see  what  has  been  the  result  of  the  selection  of  judges  of  the  Court  of  Appeals  by 
the  Legislature  of  Virginia,  because,  bear  in  mind,  my  friend  follows  it  no  farther,  so 
far  as  his  declaration  goes  upon  this  floor. 

I  am  here  to  concede,  gentlemen  of  the  committee,  that  in  the  election  of  coimty 
judges,  growing  out  of  the  system  by  which  the  memter  of  the  Legislature  practically 
nominated  his  county  judge,  there  have  been  abuses,  and  there  has  been  complaint. 
If  county  judges  were  retained,  it  would  be  a  serious  matter  and  one  as  to  which  I 
have  not  yet  reached  any  conclusion.  It  is  unnecessaiw  to  state  how  I  should  be  in 
fa,vor  of  electing  the  county  judges,  because,  as  I  said,  there  has  been  abuse  in  that 
direction  growing  out  of  the  vlcicusness  of  the  system. 

But  when  we  come  to  the  election  of  judges  of  the  circuit  courts  and  judges  of  the 
Court  of  Appeals  by  the  Legislature,  what  have  been  the  results?  Now,  bear  in  mind, 
gentlemen  of  the  committee,  that  the  salaries  are  small  and  that  it  is  almost  impossible 
for  the  judges  of  Virginia  to  live*  as  their  fellows  have  been  accustomed  to  live,  upon 
the  salaries  which  they  have  received:  and  jet,  in  spite  of  that,  thank  God,  the  judiciary 
of  Virginia,  upon  its  circuit  bench  and  its  appellate  bench,  has  kept  pure  and  high  and 
free  from  contamination  of  attacks  or  criticisms  to  any  greater  extent  than  is  natural 
and  incident  to  human  nature  and  to  human  weakness. 

That  is  the  result  which  has  come  to  us  from  Legislative  elections.  VTe  stand 
there  upon  known  ground,  and  we  know  what  it  has  accomplished. 

I  do  not  mean  to  assert  here  that  the  method  of  selection  by  a  Democratic  caucus 
of  the  Legislature  is  ideal.  I  do  not  mean  to  maintain  that  that  method  is  free  from 
fault,  but  I  do  say  that  of  the  methods  suggested  to  the  committee,  though  they  tra- 
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versed  the  whole  field  of  experiment,  it  holds  the  best  promise  of  an  impartial  and  an 
independent  judiciary. 

The  results  attest  it.  Why  go  to  New  York  to  get  a  method  of  electing  judges,  when 
it  is  the  method  that  has  been  in  vogue  in  the  State  of  Virginia  since  the  war,  and  v/hich 
has  resulted  satisfactorily  to  the  people  of  Virginia  and  to  the  bar  of  the  State,  as  has 
been  testified  to  by  every  member  of  this  body  who  has  spoken  upon  that  s,ubject  as 
to  the  circuit  judges  and  as  to  the  judges  of  the  Court  of  Appeals?  That  is  experience. 
That  is  fact. 

Who  among  us  has  forgotten  the  earnest,  heated,  excited  controversy  to  fill  the  las^ 
vacancy  that  occurred  upon  the  Court  of  Appeals,  and  which  makes  that  a  complete 
bench  to-day.  Who  does  not  remember  the  earnest,  vigorous  fight  that  was  made  by  the 
friends  of  the  three  gentlemen  who  were  anxious  to  occupy  that  exalted  and  high  posi- 
tion? And  whatever  may  be  the  judgment  of  any  individual  as  to  the  personal  merits 
of  those  three  gentlemen  the  result  of  that  Legislative  caucus  was  the  selection  to  sit 
upon  the  Court  of  Appeals  of  a  judge  who  had  been  upon  the  bench  of  the  circuit  of  Vir- 
ginia for  years  and  had  intrenched  himself  in  the  strong  opinion  of  the  bar  as  one  of  the 
best  circuit  judges,  if  not  the  very  best,  in  the  State;  and  one  who,  having  been  tried 
and  found  equal  to  every  emergency,  was  most  worthy  and  fit  to  wear  that  ermine. 

Now,  that  is  a  fact.  There  is  no  theory  about  that.  That  is  the  experience  of  Vir- 
ginia and  I  take  experience  as  being  more  valuable  than  theory.  I  prefer  the  illsi,  if  you 
choose  so  to  regard  them,  of  the  present  system  to  the  ills  that  we  know  not  of  which 
may  grow  out  of  an  election  by  the  people  or  a  nomination  by  the  Governor. 

Ah,  my  friends,  I  say  not  only  are  there  different  political  conditions  in  Virginia 
to-day  from  those  that  existed  in  the  years  from  1850  to  18G0,  but  there  are  different 
conditions  in  politics  in  the  world,  and  different  conditions  that  would  have  come  to 
Virginia,  measurably  at  least,  independently  of  the  colored  vote.  This  is  an  age  of 
commercialism.  It  is  an  age  of  so-called  practical  politics.  It  is  a  strenuous  age;  and 
while  I  should  not  have  had  the  least  objection,  to  the  nomination  of  judges  by  the 
Governor  as  politics  were  in  Virginia  prior  to  the  war,  coming  down  to  present  condi- 
tions and  to  the  State  of  affairs  that  exist  in  Virginia  to-day,  I  shrink  from  it  with  terror. 

I  recognize  the  absolute  consistency  of  gentlemen  who  prefer  this  proposition  toi 
an  election  by  the  Legislature  in  direct  lines;  but  I  cannot  conceive  how  gentlemen 
so  violent  in  their  advocacy  of  an  election  of  judges  by  the  people  should  overstep  the 
Legislature,  the  popular  representative  body  of  the  people,  and  go  to  a  more  monarchical 
form  of  government,  the  appointment  by  the  Governor.  I  care  not  how  you  appoint 
Judges.  The  whole  aim  and  object  of  myself  individually  and  of  the  committee  in  my 
judgment,  has  been  to  get  the  highest,  purest  and  most  independent  judiciary  that  law 
could  enable  us  to  select. 

There  may  be  ills  about  the  Legislative  caucus,  but  it  has  this  advantage  over  either 
of  the  proposed  methods.  Take  a  popular  convention  to  nominate  officers,  and  it  is 
done  in  the  course  of  a  few  hours  by  delegates  not  selected  with  reference  to  the  judge- 
ship, but  by  delegates  selected  with  reference  to  their  preference  for  the  Governorship. 
There  is  not  time  for  the  people  to  bring  to  bear  upon  such  a  body  their  known  wishes, 
their  opinions,  as.  to  the  fitness  of  the  various  candidates  for  the  judicial  ofiicers,  and 
in  the  twinkling  of  an  eye,  combined  power  may  defeat  a  judge  because  of  some  un- 
popular decision  without  even  the  judge  being  aware  that  there  is  such  a  fight  made 
npon  him. 

Let  us  look  for  a  moment  at  the  appointment  of  judges  by  the  Governor  and  see 
whether  that  is  wise  and  whether  it  is  free  from  objection.  I  deem  it  only  less  objec- 
tionable than  the  election  by  the  people.  I  have  undertaken  to  show  something  of  the 
nature  of  politics  of  to-day,  how  they  enter  into  every  controversy  concerning  every 
position.  If  the  theory  of  my  friend  from  Richmond  (Mr.  Gordon)  as  to  the  manner  in 
which  appointments  would  be  made  were  true  I  would  welcome  the  amendment  of  the 
gentlemen  from  Richmond  (Mr.  Pollard)  as  to  the  method  of  electing  judges.  If  I  be- 
lieved that  the  candidate  for  Governor  of  this.  Commonwealth  would  be  left  free  and 
untrammeled,  to  exercise  his  best  and  most  patriotic  judgment  in  the  selection  of  the 
judge  whom  he  would  nominate  I  should  hail  the  amendment  with  delight;  but  as  I 
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have  said,  times  change  and  we  change  with  them.  Suppose  v*'e  exonerate  the  candi- 
date from  any  willingness  to  make  arrangements  about  this  important  office  in  the  heat 
and  stress  of  a  gubernatorial  campaign,  f[  say  it  is  a  danger  to  which  no  man  should 
be  exposed,  hard  pressed  as  he  may  be.  But  suppose  the  friends  of  the  candidates 
undertake  to  give  pledges  and  promises  that  in  consideration  of  certain  support  during 
the  candidacy  for  the  Governorship,  they  will  guarantee,  because  of  their  influence  and 
weight,  that  a  candidate  for  Governor  will  appoint  that  man  to  the  judgeship  when  he 
is  elected,  and  then  he  is  elected,  I  say  there  is,  danger  from  the  present  condition  of 
political  affairs  that  this  high  office  of  judge  of  the  Court  of  Appeals  will  be  dragged 
into  political  canvasses  by  the  friends  of  the  parties  and  bandied  about,  shuttle-cock 
like,  according  to  the  necessities  of  the  candidates. 

Look  at  the  last  gubernatorial  canvass,  gentlemen  of  the  committee.  I  acquit  all 
of  the  candidates  for  that  high  office  of  any  willingness  to  be  a  participator  in  anything 
savoring  of  a  bargain  connected  with  the  nomination  of  a  judge,  but  consider  the  stren- 
uousnesis  of  that  campaign,  consider  the  eagerness  and  the  earnestness  with  which  the 
friends  of  those  opposing  candidates  were  truggling  for  the  mastery  of  the  convention 
to  be  held  at  Norfolk,  do  you  not  think  it  would  be  dangerous  to  give  to  that  incoming 
Governor  the  power  to  nominate  two  judges  of  the  Court  of  Appeals,  soon  after  he  was 
inaugurated,  on  the  first  day  of  January,  1902?  I  acquit  all  those  gentlemen  of  any 
willingness  to  barter  or  to  trade  or  to  combine  in  such  a  matter;  let  them  be  as  free 
and  as  far  from  it  as  the  driven  snow,  is  there  not  a  danger  that  their  friends  and  fol- 
lowers would  seek  support  for  their  candidate  by  offering  inducements  and  promising 
influence  and  support  for  the  one  or  the  other  candidate  for  the  Court  of  Appeals? 

Ah,  my  friends,  there  i"s  the  danger.  When  this,  amendment  was  first  offered  I  had 
comparatively  little  objection  to  it;  but  when  I  consider  it  in  the  light  of  politics  as  it 
is  to-day,  I  feel  and  believe  that  it  is  fraught  with  the  utmost  danger  to  the  people  of 
Virginia  that  their  judiciary-  will  be  dragged  into  the  mire  of  the  politics  of  the  State, 
and  that  it  will  tend  to  draw  down  the  judge  from  the  high  station  on  which  he  is 
placed:  that  it  will  tend  to  make  the  office  a  reward  for  political  preferment,  for  politi- 
cal support,  and  that  it  will  tend  to  make  it  trafficked  in,  traded  in,  bartered  about  and 
bargained  for.    For  those  reasons,  it  seems  to  me,  it  would  be  extremely  unwise. 

More  than  that,  gentlemen  of  the  committee,  it  does  seem  to  me  that  it  is  putting 
too  much  power  in  the  hands  of  a  single  man.  I  do  not  believe  that  any  man  ought  to 
be  entrusted  with  so  much  power.  As  far  as  the  Legislature  is  concerned  the  people 
can  be  heard.  They  have  elected  their  representatives.  Those  representatives  have 
to  come  back  for  a  re-election.  The  Governor,  as  you  know,  is  ineligible  at  the  end  of 
a  term  of  four  years.  The  local  influences  can  be  wielded  and  caused  to  be  felt  upon  the 
members  of  the  Legislature  much  more  than  upon  the  Governor,  to  make  the  appoint- 
ment. They  are  much  more  responsive  to  the  general  sentiment  of  the  State  than  the 
single  Governor  of  the  State  to  whom,  by  this  amendment,  you  would  give  this  ap- 
pointing power. 

If  the  people  of  your  county  have  their  views  they  can  go  to  their  representative 
in  the  Legislature  and  can  enforce  their  views  much  more  certainly  with  that  member 
than  they  can  if  the  appointing  powder  is  put  into  the  hands  of  a  single  man.  I  say  it 
Is  too  much  power.  It  is  taking  power  from  the  people.  It  is,  leading  to  temptation 
into  politics  and  has  a  tendency  to  bring  the  judiciary  of  the  State  into  politics. 

Gentlemen  of  the  committee,  we  have  tried  this  other  method;  we  have  stood  upon 
it,  wherever  it  may  have  come  from,  since  1870  until  now;  and  I  defy  a  member  of  this 
committee  tQ  say  that  it  has  produced  results  other  than  eminently  satisfactory,  in  al- 
most every  case  in  the  election  of  the  judges  of  the  circuit  court  and  of  the  Court  of 
Appeals. 

I  appeal  to  this  committee  not  to  depart  from  that  which  has  been  fairly  satisfac- 
tory and  go  into  the  field  of  experiment,  and  experiment  which  has  nevex  been  tried  in 
this  State  under  the  conditions  existing  to-day,  and  which  has  never  been  tried,  as  to 
an  election  by  the  people,  except  for  the  brief  period  between  1850  and  18G0,  when  there 
was  but  one  election  of  an  appellate  tribunal  and  then  another  election  to  fill  a  va- 
cancy— a  period  not  sufficient  to  have  tested  it.    I  ask  you  to  stand  by  the  method  which 
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has  been  tried  and  found  satisfactory  to  ourselves,  v/ithout  reference  to-  where  it  comes 
from,  without  reference  to  the  fact  that  it  is  only  followed  in  South  Carolina  and  in 
Rhode  Island,  but  with  reference  to  the  fact  that  it  has  been  tried  and  suits  the  condi- 
tions of  our  own  peopJe  better  than  any  other  method,  and  is.  not  a  matter  of  experiment 
at  the  present  time. 

I  trust  that  the  pending-  amendment  v/ill  be  voted  down.  (Applause.) 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  of  the  gentlemen 
from  Richmond  (M,r.  Pollard.) 

The  amendment  was  rejected. 

Mr.  Walker:  If  it  is  too  late  tO'  ask  for  a  division,  I  move  a  reconsideration  of 
the  vote  by  which  the  amendment  v/as  rejected. 

The  Chairman:  The  gentleman  from  Westmoreland  moves  a  reconsideration  of 
the  vote  by  which  the  am.endment  of  the  gentleman  from  Richmond  was  rejected. 

Mr.  Pollard:    On  that  I  call  for  a  division. 

The  motion  to  reconsider  wasi  agreed  to,  there  being  on  a  division  ayes  38,  noes  29. 

Mr.  Pollard:  Mr.  Chairman,  what  remarks  1  had  to  submit  on  this  subject  were 
submitted  on  last  Fridaj\I  simply  rose  to  call  the  attention  of  this  body  to  the  fact  that 
under  the  amendment  as  offered  by  myself,  no  Governor  shall  have  the  appointment  of 
more  than  two-  judges  of  the  Supreme  Court,  and  under  the  amendment  no  Governor 
shall  have  the  appointment  of  a  member  of  that  bench  until  he  has  been  in  office  for 
three  years.  So  the  oljjection  made  by  the  gentleman  froniFauquier  to  the  appointment 
by  the  Governor  would  not  be  borne  out,  because  the  Governor  would  not  appoint  the 
judges  until  he  had  been  in  office  for  three  years. 

I  simply  wanted  to  call  the  attention  of  the  committee  -to  those  tv/o-  provisdons  of 
tlie  amendment.    Now  Mr.  Chairman,  I  ask- for  a  division  on  agreeing  to  the  amendment. 

Mr.  Glass:    Mr.  Chairman,  before  the  vote  is  taken  I  want  toi  say  one  v/ord. 

I  desire  to  say  to-  my  friend,  the  chairman  of  the  Judiciary  Committee,  that  it  aeems 
to  me  he  is  running  the  risk  of  losing  a  great  principle  in  this  matter  by  insisting  upon 
the  exact  method  reported  by  his  committee,  and  that  this  Committee  of  the  Whole  is 
about  to  defeat  the  best  method  yet  devised  for  selecting  judges  of  the  Court  of  Appeals 
by  the  contest  between  two  conflicting  bad  m-ethods, 

I  have  voted  with  the  Committee  on  the  Judiciary  upon  every  proposition  presented 
by  the  committee.  I  am  utterly  opposed  to^  electing  judges  by  the  people,  and  I  am 
quite  as  much  opposed  to  their  selection  by  the  General  Assembly. 

Talk  about  practical  politics!  Was  my  friend  from  Fauquier  ever  a  memher  of 
the  General  Assembly  of  Virginia? 

Mr.  Hunton:    Once  only.  -  •  " 

Mr  Glass:  Then  he  should  know  that  he  is  proposing  to  put  the  election  of  the 
Supreme  Court  judges  upon  a  bargain-counter.  (Applause.)  That  particular  bargain- 
counter  is  better  than  the  selection  of  judges  by  the  manipulations  of  party  conventions, 
because  that  is  another  bargain-counter  of  a  different  sort  and  a  v/orse  description. 
(Applause.)  The  plan  advocated  by  the  gentleman  from  Richmond  in  his  amendment 
is  an  ideal  plan,  and  I  -^arn  your  committee  that  the  contest  is  coming  between  that 
plan  and  the  plan  of  selection  by  party  convention.  You  must  make  your  choice  be- 
tween these  two  methO'ds. 

It  makes  a  man  despair  of  the  Commonwealth  to  come  to  the  General  Assembly  of 
Virginia  and  see  how  elections,  are  conducted.  Here,  within  the  last  three  or  four  days 
there  has  been  a  spectacle  of  bargaining  for  votes  in  blocks  of  five,  ten  and  tv/enty, 
for  consideration.  I  do  not,  of  course,  mean  monetary  consideration,  M:r,  Chairman; 
but  it  is  a  case  of  "You  vote  for  my  man  and  I  will  vote  for  your  man.  You  agree  to 
give  my  man  the  chief  clerkship  and  I  v/ill  give  you  my  ten  Votes  for  your  m.an  for  chief 
place."  Rarely  ever  do  they  inquire  as  to  the  fitnesiS  of  the  man  or  men  vdio  seek  the 
office. 

Now,  sir,  I  am  not  theorizing.  That  is  a  fact.  It  did  my  heart  good  to  be  the 
friend  and  supporter  of  a  man  who,  when  a  proposition  of  that  sort  was  presented  tO' 
him,  showed  his  just  indignation  by  denouncing  it  on  the  spot;  and  it  is  a  credit  to 
Virginia  that  he  was  elected  to  the  place  to  v/hlch  he  aspired. 
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Wie  ought  tO'  save  the  judiciary  of  this  Commonwealth  from  that  sort  of  business — ' 
bargaining,  bargaining.  It  is  quite  true  that  we  did  get  a  good  man  to  fill  the  vacancy 
on  the  Court  of  Appeals  some  time  ago — a  judge  from  my  own  circuit,  and  for  whom 
I  voted  with  pleasure;  but  that  contest  was  not  free  from  scandalous  charges;  and  I 
do  adjure  this  Judiciary  Committee  to  gravely  consider  whether  it  would  not  be  better 
to  accept  the  amendment  offered  by  the  gentleman  from_  Richmond  than  to  run  the 
great  risk  and  danger  of  a  bargain-counter  system  of  selecting  judges  in  a  political  State 
convention.  To  that  pass  it  will  come  and  to  that  trial  of  strength  between  this  propo- 
sition and  that  other. 

Mr.  Huncon;  Do  you  now  anticipate  no  danger  from  the  nomination  of  the  judges 
by  the  Governor? 

Mr  Glass:  I  imagine,  Mr.  Chairman  that  no  system  can  be  devised  to  which  objec- 
tion will  not  be  urged,  but  I  do  not  anticipate  one  one-thousandth  part  of  the  danger  or 
abuse  in  the  nomination  of  judges  of  the  Court  of  Appeals  by  the  Governor  (their 
nomination  to"  be  confirmed  by  the  General  Assembly),  as  would  ensue  from  the  selec- 
tion by  the  General  Ass.embly,  as  now  conducted. 

Gentlemen  who  have  not  been  m.em.bers  of  the  General  Assembly  of  Virginia  have  no 
appreciation  of  the  way  the  thing  is  done  here.  (Laughter.)  In  the  selection  of  county 
judges  and  every  other  olRcer,  it  is  in  large  degree,  a  system  of  reciprocity  between 
members.  It  is  a  trafnc  of  votesi — "j^cur  man  for  my  man,  and  my  m^an  four  3-ours."  In 
the  rarest  instances  do  we  inquire  into^  the  character,  capability  or  adaptability  of  the 
candidates  themselves.  The  candidate  usually  -v/ins  his  fight  whose  friends  are  most 
adept  in  the  business  of  projecting  and  effecting  shrewd  combinations.  I  appeal  to  gen- 
tlemen here  to  consider  this  matter,  and  to  take  time,  if  need  be,  for  its  consideration. 

Mr.  Carter:  How  does  it  happen  that  they  have  gotten  such  good  judges,  if  that 
is  the  system? 

Mr.  Glass:  Well,  I  do  not  know  that  they  have  gotten  such  good  judges  all  the 
time.  (Laughter.)  I  think  the  judges  of  the  Court  of  Appeals  are  8.11  right,  and  I  think 
PS  a  general  proposition  the  circuit  court  judges  are  good  judges,  and  so  v/ith  some 
county  judges;  but  too  often  unfit  men  are  chosen  under  a  system  that  is  postively 
vicious.  Morever,  good  judges  ought  not  to  be  chosen  by  any  such  process  as  I  have 
indicated. 

Gentlemen,  1  simply  cannot  adequately  describe  what  the  system  is.  It  is  beyond 
me.  I  cannot,  within  the  bounds  of  moderation,  describe  it  as  it  has.  presented  itself 
to  me  in  a  very  brief  membership  of  the  Senate  of  Virginia.  I  can  only  tell  you  that  I 
knov/  the  fitness  of  candidates  is  too  often  the  last  consideration;  that  is  all.  I  have 
knov/n  men'  who  would  sv/ap  off  a  guardsman  here  in  the  Capitol  Square  for  a  judge  of 
the  Court  ot  Appeals.    (Laughter.)    That  is  a  humiliating  thing  to  say,  but  it  is  true. 

Therefore,  I  appeal  to  members  of  the  Judiciary  Comm.ittee  to  seriously  consider 
whether  tJiey  will  insist  upon  this  report,  vvhen  they  can  get  a  method  that  able  lawyers 
upon  this  fioor  concede  to  be  a  good  method,  and  one  far  preferable  to  putting  the  mat- 
ter upon  the  plane  of  mere  partisan  manipulation. 

I  excuse  myself,  Mr.  Chairman,  for  undertaking  although  a  laym.an,  to  say  anything 
upon  the  question  of  the  selection  of  judges,  on  the  ground  that  my  brief  (and,  I  am 
glad  to  say,  almost  concluded  public  service)  has  led  me  to  the  opinion  that  no  method 
the  wit  of  man  can  devise  is  a  v/orse  method  than  that  of  having  judges  selected  by 
the  General  Assembly,  unless  it  be  the  method  of  nominating  them  in  the  hubbub  and 
traffic  of  a  political  convention.  (Applause.) 

Mr.  Hunton:    I  want  to  ask  my  .friend  from  Lynchburg  this  question: 

You  say  there  is  a  great  deal  m.ore  of  this  sort  of  thing  in  the  Legislature  than 
would  be  the  case  if  the  appointment  were  made  by  the  Governor.  That  I  recognize  as 
unquestionably  true.  Yet  in  the  event  that  the  rare  case  should  come  where  it  would  be 
exercised  with  reference  to  the  Governor,  W'ho  had  the  appointment,  would  not  its  effect 
be  very  much  more  disastrous  than  it  could  be  v/ith  the  large  number  of  members  of  the 
General  Assembly? 

Mr.  Glass:  I  think  not.  I  do  not  think  Virginia  will  ever  elect  a  man  to  be  Gov- 
ernor of  this  Commonvv'ealth  who  would  so  far  forget  his  own  self-respect  and  the 
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dignity  of  the  office  to  which  he  aspired  as  that;  beforehand  or  at  any  other  time,  he 
would  make  any  bargain  to  appoint  any  particular  persons  to  the  position  of  a  judge  of 
the  Court  of  Appeals  in  return  for  political  support.  It  never  has  been  done,  and  I 
apprehend  it  never  will  be  done,  under  any  circumstances  or  any  conditions. 

As  I  understand  the  amendment  proposed  by  this  gentleman  from  Richmond,  no 
one  Governor  will  be  permitted  to  appoint  more  than  two  judges  of  the  Supreme  Courts 
and  that  only  after  he  has  been  in  office  for  a  period  of  three  years. 

Mr.  Hunton:    In  the  regular  course  of  affairs. 

Mr.  Glass:  In  the  regular  course  of  affairsi.  And  the  very  reason  urged  by  the 
gentlemen  from  Fauquier  against  the  appointment  being  made  by  the  Governor  is,,  td 
my  mind,  a  reason  w^hy  it  should  be  made  by  him.  He  said  that  members  of  the  Legis- 
lature were  subject  to  local  influence,  and  wanted  to  come  back,  which  is  true  of  nine- 
tenths  of  them.  But  the  Governor's  term  is  limited  to  four  years,,  and  he  is  ineligible 
for  re-election;  therefore,  he  would  have  no  incentive  to  bargaining  as  to  the  appoint- 
ment of  judges  of  the  Court  of  Appeals,  even  if  he  were  a  man  of  such  questionable 
character  as  to  prompt  him  to  do  it. 

Gentlemen,  it  is  a  contest  between  the  two  propositions  of  appointment  hy  the  Gov- 
ernor or  selection  by  the  irresponsible  processes  Vvrhich  prevail  in  political  conventions. 
In  my  judgment,  the  best  method  yet  presented  is  appointment  by  the  Governor,  sub- 
ject to  the  ratification  of  the  General  Assembly.  I  therefore  hope  this  committee  will 
vote  for  the  proposition  presented  by  the  gentleman  from  Richmond  (Mr.  Pollard). 

Mr.  Withers:  Mr.  Chairman,  like  my  friend  from  Lynchburg  (Mr.  Glass)  I  wish  to 
say  one  word  which  I  had  not  intended  to  say  until  after  he  began  speaking.  Like  him, 
I  want  to  warn  a  different  class  of  men  in  this  particular  contest.  My  friend,  with 
whom  I  agree,  has  said  that  the  Pollard  amendment,  as  it  has  been  styled,  should  not 
cause  them  to  lose  sight  of  a  great  principle,  that  of  allowing  the  people  to  select  the 
head  and  front  of  their  judicial  system. 

In  view  of  what  has  been  said  by  the  delegate  from  Lynchburg,  for  whom,  as  this  Con- 
vention knows,  I  have  the  profoundest  respect  and  the  highest  personal  regard,  I  cannot 
but  think  that  the  method  of  election  proposed  by  the  Judiciary  Committee  will  wane 
in  strength  from  now  on.  I  hope,  therefore,  that  those  who  favor  the  election  of  the 
judges  of  the  Supreme  Court  of  Appeals  by  those  who  ought  to  elect,  the  people,  will 
not  lose  sight  of  a  great  principle  through  the  fact  that  another  plan  is  offered  which 
possibly  to  some  extent  mitigates  what  we  believe  to  be  an  evil. 

May  I  call  the  attention  of  the  Committee  to  two  things?  There  has  been  referred 
to  here,  in  the  speeches  of  th'e  gentleman  from  Fauquier  and  the  gentleman  from  Lynch- 
burg, the  contest  last  winter  which  resulted  in  the  selection  of  a  nominee  to  fill  a 
vacancy  on  the  bench  of  the  Supreme  Court  of  Appeals.  One  of  the  most  potent  and 
most  powerful  factors  in  that  contest  was  the  statement  and  contention  that  the  gov- 
ernor of  the  State  had,  in  his  selection,  ignored  precedent,  and  taken  away  from  a  great 
section  of  Virginia  that  to  which  it  was  entitled,  viz:  the  successor  to  the  deceased  judge, 
who  wasi  himself  from  that  section.  When  that  argument  was  made,  it  was  not  meant 
to  reflect  upon  the  intelligence  or  honesty  of  the  executive,  or  upon  the  brilliant  talents 
and  capacity  of  him  whom  he  had  selected.  But,  acting  largely  upon  that  claim,  the 
Legislature  turned  down  the  governor's  appointment,  as  it  seems  fond  of  doing,  not  only 
now,  but  in  past  executive  terms,  and  as  it  in  fact  really  did  last  night. 

The  danger,  therefore,  of  an  executive  appointment,  outside  of  any  others  that 
may  threaten  it,  as  stated  by  the  gentlem.an  from  Fauquier,  is  that  a  contest  may  arise 
betv;een  rhe  executive  and  the  legislative  departments  of  government. 

I  submit  to  the  gentlemen  of  this  Committee  that  the  two  plans  have  killed  them- 
selves. The  gentlemen  from  Fa,uquier  has  demolished  the  amendment  of  the  gentleman 
from  Richmond.  The  gentleman  from  Lynchburg,  as  keen  as  a  razor,  as,  incisive  as  a 
rapier's  blade,  has  demolished  every  contention  for  the  election  of  judges  by  the  Legis- 
lature. 

Mr  Glass:  And  by  the  people  also,  I  may  modestly  remark.  (Laughter  and  ap- 
plause.) 

The  gentleman  sees  what  he  will  see,  and  fails  to  see  what  he  does  not  want  to  Siee. 
Will  the  gentleman  from  Danville  indicate  where  any  negroes  had  the  right  to  vote  be- 
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tween  1850  and  18G0?  Will  he  undertake  to  say  upon  this  floor  that  the  electorate 
which  selected  these  judges  is  to  be  compared  with  the  electorate  which  this  Conven- 
tion was  called  here  to  abridge  and  curtail  and  purify?  Why  does  he  not  look  in  the 
face  of  the  facts,  and  all  the  facts?  (Applau&e.) 

Mr.  Withers:  I  will.  I  think  the  most  striking  fact  that  I  look  in  the  face,  Mr. 
Chairman,  is  the  gentleman  from  Lynchburg.  (Laughter.)  But  the  gentleman  from 
Lynchburg  knows,  as  well  as  I  know,  that  in  the  Convention  of  1829-30  the  attempt 
to  extend  suffrage  and  make  manhood  suffrage  was  met  by  the  same  class  of  arguments 
that  are  now  advanced  to  prevent  the  selection  of  judges  by  the  people,  by  an  electorate 
purified  by  this  Convention. 

Now,  one  other  question.  If  I  do  not  see  what  I  will  not  see,  and  see  only  what  I 
will  see,  I  am  in  that  respect  singularly  like  my  distinguished  friend.  But  I  will  not 
digress  an  account  of  that  interruption.  I  want  to  call  the  attention  of  the  friends  of 
the  movement  for  the  election  of  Supreme  Court  judges  by  the  people  to  the  position 
of  vantage  which  they  have.  The  opponents  of  that  system,  advocating  the  plan  of 
election  by  the  Legislature  and  the  plan  of  appointment  by  the  executive,  have  destroyed 
each  other.  They  can  only  urge  what  they  fear  are  evils  in  the  plan  proposed  by  those 
who  favor  the  election  of  judges  by  the  people.  Theirsi  are  suppositions  as  to  the  evils 
of  our  system.    Theirs  are  stated  to  be  facts  as  to  the  evils  of  their  respective  systems. 

Therefore,  I  say,  Mr.  Chairman,  that  I  hope  those  who  stand  with  us  for  the  elec- 
tion of  the  judges  of  the  Supreme  Court  of  Appeals  by  the  suffrages  of  the  people  from 
whom  they  ought  to  derive  their  authority,  to  whom  they  ought  to  acknowledge  all  re- 
sponsibility, will  see  the  position  of  vantage  which  they  now  hold,  and  cut  clean  and 
clear  between  the  two  great  evils  so  ably  demonstrated  by  the  respective  advocates 
thereof.  I  hope  they  will  remember  that  the  highest  duty  of  the  members  of  any  repre- 
sentative body  is  to  trust  the  people,  to  trust  those  from  whom  they  have  their  com- 
mission, and  to  let  them  say  who  shall  render  the  final  decision  as  to  the  rights  of 
property  between  man  and  man  and  between  man  and  corporation,  and  who  shall  pass 
finally  upon  the  great  questions  of  life  and  liberty.  If  we  do  that,  I  say,  Mr.  Chairman, 
that  this  Convention  will  earn,  will  deserve  and  will  have  the  gratitude  and  the  ap- 
preciation of  the  people  of  Virginia. 

The  question  having  been  taken  by  yeas  and  nays,  the  result  was  announced — yeas 
29,  nays  50. 

So  Mr.  Pollard's  amendment  was  rejected. 

The  Chairman:  The  question  now  is  on  the  motion  of  the  gentleman  from  Danville 
(Mr.  Withers)  to  reconsider  the  vote  by  which  his  amendment  to  section  5  was  rejected. 

The  question  having  been  taken  by  yeas  and  nays,  the  result  was  announced,  yeas 
34;  nays,  44  as  follows: 

Yeas — Messrs.  Barhami,  Blair,  Boaz,  Bristow,  Clarence  J.  Campbell,  Davis,  Earman, 
Fairfax,  Fletcher,  Gilm.ore,  B.  T.  Gordon.  James  W.  Gordon,  Gwyn,  Hancock,  Hardy, 
G.  W.  Jones,  Keezell,  Lindsay,  Lovell,  Marshall,  Meredith,  Miller,  R.  Walton  Moore, 
Mundy,  O'Flaherty,  Pettit,  Phillips,  Quarles,  Richmond,  Summers,  Wescott,  Withers, 
Yancey,  the  President — 34. 

Nays — Messrs.  Allen,  W.  A.  Anderson,  Manly  H.  Barnes,  Thomas  H.  Barnes,  Bouldin, 
Braxton,  Brooke,  BrovN^n,  Cameron,  P.  W.  Campbell,  Carter,  Cobb,  Crismond,  Dunaway, 
Epes,  Garnett,  Glass,  R.  L.  Gordon,  Gregory,  Hamilton,  Harrison,  Hatton,  Hooker,  Hun- 
ton,  Kendall,  Lawson,  Lincoln,  Mcllwaine,  Orr,  Parks,  Portlock,  Rives,  Smith.  Stebbins, 
Stuart,  Tarry,  Thorn,  Thornton,  Turnbull,  Waddili,  Walker,  Willis,  Wise,  Woodhouse— 44. 

Not  Voting — Messrs.  George  K.  Anderson,  Ayers,  Barbour,  Bclen,  Chapman,  Daniel, 
Eggleston,  Flood,  Gillespie,  Green,  Hubard,  Ingram,  Claggett  B.  Jones,  Moncure,  Thomas 
L.  Moore,  Pedigo,  Pollard,  Robertson,  Vincent,  Y/alter,  Watson,  and  Wysor — 22, 

So  the  m^otion  to  reconsider  was  rejected. 

The  Chairman:    The  Secretary  will  read  section  10. 

Section  10.  For  each  circuit  a  judge  shall  be  chosen  by  the  joint  vote  of  the  two 
houses  of  the  General  Assembly,  who  shall,  after  the  first  election  hereunder,  hold  his 
office  for  a  term,  of  eight  years,  unless  sooner  removed  in  the  m.anner  prescribed  by  this 
Constitution.  He  shall,  when  chosen,  possess  the  same  qualifications  as  judges  of  the 
Supreme  Court  of  Appeals,  and  during  his  continuance  in  office  shall  reside  in  the  circuit 
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of  wilicli  he  is  judge.  At  the  first  election  of  said  judges  under  tliis  Constitution  the 
General  Assemcly  shall  elect  the  Judges  of  the  districts  bearing  odd  numbers  for  a  term 
of  four  years  and  those  of  the  districts  bearing  even  numbers  for  a  term  of  eight  years. 

The  Chairman:  The  Secretary  will  read  the  amendment  proposed  by  the  gentle- 
man from  Warren  (Mr.  O'Flaherty.) 

The  Secretary:  In  line  2,  strike  out  all  the  wordsi  after  "by"  down  to  the  word 
"after"  in  line  5,  and  insert  the  following  words: 

The  qualified  electors  of  the  circuit  over  which  he  shall  preside. 

In  line  19,  strike  out  the  words  "General  Assembly"  and  all  foUowing  to  the  end  of 
the  section,  and  insert  in  lieu  thereof  the  words  : 

Qualified  voters  shall  elect  the  judges  of  the  districts  for  a  term  of  eight  years. 

The  first  part  of  the  section  as  amended  Avould  read:  , 

For  each  circuit  a  judge  shall  be  chosen  by  the  qualified  electors  of  the  circuit  over 
which  he  shall  preside,  who  shall,  after  the  first  election  hereunder,  hold  his  office  for  a 
term  cf  eight  years,  etc. 

Mr.  O'Flaherty:  Mr.  Chairman,  I  have  no  reason  to  complain,  because  I  have  al- 
ways been  accorded  a  respectful  hearing,  and  I  thank  the  committee  for  it.  An  outsider 
remarked  to  m.e  a  while  ago  that  he  never  saw  such  a  good-natured  set  of  people.  "We 
are  all  good-natured,  and  take  everything  in  good  turn.  You  must  be  exceedingly  good- 
natured  to  listen  ta  this  subject  v^^itli  any  degree  of  patience;  and  I  know  that. 

I  started  to  say  that  I  had  respect  for  this  committee,  but  I  had  just  as  much  respect 
for  the  other  members  of  this  Convention  who  have  not  had  an  opportunity  to  consider 
these  subjects.  I  believe  that  every  man  upon  this  floor  has  the  respect  of  every  other 
man;  and  while  v/e  may  love  certain  members  more  than  others,  we  all  believe  that 
each  man  in  this  Convention  is  endeavoring  to  get  at  the  best  result  if  perhaps  by  dif- 
ferent routes. 

Nov/,  I  never  was  before  the  Judiciary  Committee.  Perhaps  it  is  my  own  fault.  I 
am  a  lawyer,  however,  and  I  think  I  knov/  something  of  our  judicial  system,  I  hope  I 
know  somewhat  of  the  history  of  my  country;  and  one  thing  I  believe  I  do  know  is  the 
heartbeats  of  the  people  of  this  great  State.  I  have  lived  among  them  in  various  capac- 
ities. I  have  gone  in  the  deep  mines  and  the  bowels  of  the  earth  and  v/orked  with  men 
at  day  labor.  I  have  worked  upon  the  farm  and  in  the  lumber  woods.  I  have  stood 
Slide  by  side  with  men  who  worked  at  manual  labor,  and  for  them  I  have  just  as  much 
respect  as  I  have  for  any  man  v/lio  sits  upon  this  floor.  I  believe  that  I  have  the  right 
to  stand  up  upon  this  floor  and  champion  the  people  of  Virginia,  I  believe  I  have  a  right 
to  combat  any  assertion  that  is  made  against  the  good  people  of  Virginia. 

And  now  I  come  to  a  proposition  of  the  election  of  the  circuit  judges  of  Virginia  by 
the  people.  To  my  mind  there  are  greater,  reasons  why  we  ought  to  elect  the  circuit 
judges  by  the  people  than  the  judges  of  the  Supreme  Court.  Did  you  hear  v/hat  trans- 
pired here  this  morning?  Did  you  hear  the  gentleman  from  Lynchburg  say  that  the 
fight  and  narrovved  down  to  that  of  appointment  of  judges  by  the  executive  or 
the  election  cf  judges,  by  the  people?  I  tell  you  it  has  narrowed  itself  down  to  that, 
and  the  people  will  prevail.  No  power  has  ever  been  able  to  withstand  an  enlightened, 
intelligent  public  sentim.ent.  You  might  just  as  v/ell  strive  to  stem  the  flood  that  rolls 
along  Virginia  Beach  as  to  prevent  the  election  of  judgesi  by  the  people;  for  if  it  does 
not  come  in  this  Constitutional  Convention — remember  what  I  say  to  you  to-day — it  will 
come  as  certainly  as  the  sun  rises  on  the  morrow,  though  the  morrow  may  be  som^ewhat 
deferred.  I  repeat  to  you,  gentlemen  who  want  to  be  governors  of  Virginia,  who  want 
to  be  United  Stp^tes,  Senators  that  in  order  to  occupy  high  judicial  positions,  if  you  are 
looking  out  for  your  skin  and  your  scalp,  look  out  along  this  line  and  get  on  the  right 
boat  at  the  right  time. 

V,niy  do  I  say  it  will  prevail?    Because  it  must  prevail,  or  local  self-government 
must  die.    The  election  of  circuit  court  judges  is  local  self-government.    Who  on  this 
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floor  wil  get  up  and  say  he  does  not  believe  in  local  self-government?  And  j'et  I  find 
men  v^ho  get  up  here  and  say  they  are  not  in  favor  of  electing  the  circuit  court  judges 
by  the  people.  Does  it  make  much  difference  to  the  people  of  my  district  who  is  gover- 
nor of  Virginia?  They  do  not  care  that  much,  so  he  is  an  honest  man,  because  he  does 
not  touch  them  closely.  They  do  care  Vvho  represents  them  in  in  the  Legislature  and 
Y/ho  represents  them  sitting  upon  the  bench  and  holding  their  lives  and  their  property 
in  his  hands.    There  is  where  local  self-government  touches  them. 

Will  the  gentlemen  of  this,  committee  go  back  with  me  a  few  centuries?  Do  joii  re- 
member the  time  in  history — it  is  not  so  far  distant — when  all  povfer,  executive,  legisla- 
tive and  judicial,  was  vested  in  the  King?  It  is  not  long  since  that  all  power  was  vested 
in  the  King.  What  was  the  first  step?  The  commons  of  England  wrested  the  power 
from  the  monarch,  and  you  had  a  legislative  department;  First  the  Wittenagemote  and 
aftervvards  the  Parliament;  and  v'hat  have  you  to-day  in  that  country?  You  have  the 
judicial  and  the  legislative  combined  in  Parliament,  and  the  executive  is  in  the  King. 

Now,  they  have  never  been  able  to  get  the  three  co-ordinate  departments  of  govern- 
ment divorced;  but  v/e  took  another  step  in  177G.  We  divorced  them  as  completely 
as  we  could  with  the  condition  of  affairs  then  existing,  and  we  have  a  judiciary  which 
is  separate  and  distinct,  an  executive  department  and  a  legislative  department.  In 
England  they  are  not  distinct,  beca^use  every  lawyer  here  knovN^s  that  the  highest  court 
of  Great  Britian  is  Parliament.  A  man  may  appeal  to  Parliament,  and  the  very  pov/er 
that  makes  the  law,  pass.es  upon  the  law  in  the  last  event.  That  is  in  contradistinction 
to  our  idea  of  what  is  a  republican  form  of  government. 

The  circuit  court,  I  repeat,  comes  closer  to  the  people;  and  under  this  report  we  are 
giving  the  circuit  court  judges  almost  plenary  power.  Does  this  committee  mean  to  do 
this?  To  have  the  legislature  appoint  a  circuit  judge,  vvho  in  turn  can  appoint  the 
magistrates  in  every  county  of  the  State.  You  would  have  the  mxagistrates  removed 
3  degrees  from  the  people  First,  the  people  elect  the  Legislature.  The  Legislature  in  turn 
elects  the  judges.  The  judges  then  appoint  the  magistrates;  and  you  have  violated  a 
principle  of  the  Bill  of  Rights  that  I  v\^culd  like  to  call  your  attention  to. 

That  provision  is  now  the  second  section  of  the  Bill  of  Rights  as  rearranged  by 
the  report  of  the  committee.    I  v/ill  read  it  to  you: 

That  all  power  is  vested  in  and  consequently  derived  from  the  people  

Will  you  listen  to  this,  gentlemen — 

That  magistrates  are  their  trustees  and  servants,  and  at  all  times  amenable  to  them. 

The  word  "magistrates"  here,  of  course,  means  all  of  the  judiciary;  but  I  want  to 
know  how  the  magistrate  who  is  appointed  the  circuit  judge  is  amenable  to  the  peo- 
ple at  all  times,  if  he  gets  his  commission  from  a  m.an  who  is  appointed  by  gentlemen 
who  in  their  turn  are  elected  by  the  people. 

I  v/ant  to  read  you  gentlemen  a  clipping  from  a  paper  in  this  Sta.te.  It  is  rather 
long,  and  I  will  not  read  it  all,  but  I  should  like  the  gentleman  from  Planover  (Mr.  Car- 
ter), especially,  to  listen  to  it,  because  it  quotes  a  part  of  my  speech  in  which  I  spoke 
of  his. 

Without  reading  this  long  editorial,  which  I  found  in  the  Landmark  a  few  days  ago, 
in  ppeaking  of  this  question  of  the  election  of  judges  by  the  people,  it  is  said  that  it 
was  surprised  there  were  only  twenty-seven  men  on  this  floor  willing  to  vote  for  the 
election  ot  the  Supreme  Court  judges  hy  the  people. 

This  paper  sarrs:  .  ■ 

We  want  to  warn  the  Convention  that  it  has  passed  the  danger  point.  It  is  playim^ 
with  fire.  If  it  proclaims  a  Cocstitiition  which  increases  the  people's  influence  at  the 
polls  it  will  have  the  support  of  the  State,  but  what  if  it  proclaimjs  a  Constitution  which 
diminishes  the  influence  of  the  people  at  the  polls?  The  LanclviarJc  is  not  taking  it  for 
granted  that  the  Convention  will  proclaim  the  new  fundamental  law.  We  are  simply 
throwing  out  a  suggestion  Vvhich  ought  to  provoke  very  serious  thought. 

As  T  said  a  v/hile  ago,  the  gentlemian  from  Lynchburg  said  it  v^as  a  fight  between 
the  election  of  judges  by  the  people  and  appointing  them  by  the  Governor.  For  that 
reason  I  did  not  vote  at  all,  beca,use  I  believe  if  you  are  between  the  devil  and  the  deep. 
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blue  sea,  you  had  better  take  to  the  woods.  I  do  not  believe  in  either  of  those  methods, 
and  I  will  not  vote  for  them. 

I  will  tell  you  why  I  am  opposed  to  the  election  of  circuit  court  judges  by  the  Leg- 
islature. It  is  because  of  things  like  the  gentleman  said  he  knew  transpired  in  the  Leg- 
islature and  had  been  transpiring  for  years. 

I  will  tell  you  what  I  heard  myself  the  other  day,  innocently,  it  is  true.  While  I 
was  sitting  out  in  that  corridor,  I  heard  two  men  talking,  and  I  suppose  they  must  have 
been  members  of  the  Legislature  from  the  conversation  they  had.  One  of  them  said:  "I 
will  vote  for  your  man  for  judge  if  you  will"  do  s.omething  else.  I  did  not  understand 
what  he  said.  The  second  man  said:  "I'll  do  it."  I  did  not  even  know  that  there  v^ras 
a  contest  on  hand,  but  I  immediately  went  and  inquired  and  found  ,that  there  was  a  con- 
test for  judge  that  was  settled  by  a  caucus  last  night. 

I  tell  you,  gentlemen,  if  you  are  trading  judgships,  as  has  been  stated  here,  for 
policemen,  it  will  continue  as  long  as  humanity  is  what  it  is.  As  I  said  the  other  day, 
if  there  is  to  be  a  bargain,  let  the  bargain  be  made  by  the  people,  and  let  the  responsi- 
bility be  taken  by  them. 

Do  I  want  a  circuit  judge,  or  a  county  judge,  for  that  matter,  who  is  the  result  of 
bargain  and  sale  in  any  Legislature  or  convention?  Some  of  you  say  trading  can  b© 
done  in  a  primary  convention.  That  is  not  so.  If  my  people  do  not  want  a  man  who 
has  been  traded  in  the  convention,  a  man  can  run  independently  and  offer  himself  before 
the  people  and  be  elected  if  the  people  want  him.    There  is  no  trouble  about  that. 

Some  one  has  said  we  will  get  better  judges.  I  want  to  call  your  attention  to  the 
condition  of  affairs  in  Virginia,  and  I  do  not  mean  anything  personal  to  the  circuit 
judges.  I  have  examined  98  Virginia  Reports  and  I  have  found  that  of  the  cases,  in  the 
Supreme  Court  of  Appeals,  sixty-three  of  them  were  reversed  and  forty-two  of  them 
were  affirmed. 

Will  you  gentlemen  listen  to  this?  The  last  report  shows  that  sixty-three  cases 
from  the  circuit  courts  have  been  reversed,  and  forty-two  have  been  affirmed.  Now,  I 
can  go  out  here  and  cast  up  a  penny,  and  get  a  better  result  than  that.  You  talk  about 
getting  good  judges.  I  have  not  a  word  to  say  unfavorable  to  any  judge  in  the  judiciary 
of  Virginia,  but  you  could  not  get  a  worse  result.  If  the  Supreme  Court  of  Virginia  is- 
right,  then  the  Circuit  Courts  of  Virginia  have  been  wrong  three-fifths  of  the  time. 

Comparisons  are  odious,  and  some  people  do  not  like  to^  compare  themselves  with 
other  people.  I  have  heard  it  said  here  that  in  Ohio  they  have  a  corrupt  judiciary.  I 
spoke  to  a  gentleman  this  morning  v/ho  is  a  native  of  Ohio,  and  a  lawyer.  I  asked  him 
what  his  experience  has  been  and  he  said  none  of  those  dire  results  we  speak  of  had 
ever  come  to  pass  in  Ohio. 

I  am  going  to  take  New  York  again.  In  New  York  the  circuit  court  judges  are 
elected  by  the  people.  Out  of  between  twO'  and  three  hundred  cases,  over  two  hundred 
cases  in  New  York  were  affirmed,  and  only  forty-one  were  reversed.  Compare  the 
courts  of  Virginia  with  the  courts  of  New  York.  I  have  the  figures  here.  I  went  to  the 
trouble  to  count  them.  Over  two  hundred  cases  were  affirmed  in  the  last  report  in 
New  York  and  forty-one  were  reversed.    The  judges  there  are  elected  by  the  people. 

If  the  Supreme  Court  is  taken  as  the  standard,  and  we  all  have  to  submit  to  it 
whether  it  is  right  or  wrong,  we  find  that  in  New  York  one-fifth  of  them  are  reversed 
and  four-fifths  of  them  are  affirmed,  while  in  Virginia  we  find  that  three-fifths  of  them 
are  reversed  and  two-fifths  of  them  are  affirmed.  Now,  which  has  the  best  courts,  New 
York  or  Virginia  ? 

I  do  not  know  how  to  deal  with  the  county  courtsi.  They  tell  me,  though,  that  the 
county  courts  are  reversed  fewer  times  than  the  circuit  courts  have  been.  I  do  not 
know  about  that;  hut  I  do  know  that  this  shows  that  Virginia  has  not  been  particularly 
blessed  with  judges  who  could  agree  with  the  Supreme  Court  of  the  State,  at  least. 
Something  is  wrong.  Either  we  are  not  getting  the  best  men  for  circuit  judges  or  we 
are  not  getting  the  best  men  for  Suprem.e  Court  judges. 

In  order  to  see  whether  I  was  making  a  fair  comparision,  I  went  to  Pennsylvania, 
and  I  find  in  one  of  the  reports  in  Pennsylvania,  the  only  one  I  looked  at,  that  forty-two 
cases  were  affirmed,  and  twenty-eight  were  reversed.  The  judges  there  are  elected  by 
the  people. 
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I  know  that  you  do  not  want  to  hear  any  long  discussion  on  this  subject,  and  I  am 
going  to  end  before  the  time  for  this  committee  to  rise,  but  I  want  to  say  to  you  that 
just  as  certainly  as  there  is  a  God  in  Heaven,  just  as  certainly  as  the  sun  shines  and  the 
people  rule  in  America,  if  you  turn  down  the  dema,nd  of  the  people  to  elect  the  judges, 
whether  your  reasons  be  right  or  wrong,  whether  they  be  real  or  fanciful,  they  will  turn 
down  our  action.  I  will  go  this  far,  and  say  that  if  w©  do  not  get  the  very  best  judges, 
I  would  not  be  in  favor  of  violating  this  principle  of  the  election  of  all  the  officers  by 
the  people.    Let  them  be  the  judge,  and  if  they  m.ake  a  mistake,  it  is  their  own  fault. 

It  is  said  of  Miltiades  that  after  the  battle  of  Marathon  he  said  to  the  people:  "I 
want  you  to  trust  me  blindfolded ly.  I  want  you  to  nt  up  an  armament  and  let  me  go 
against  the  enemy."  They  thought  he  was  going  out  after  their  ancient  enemies,  the 
Persians,  but  it  turned  out  to  be  a  bad  investment,  so  to  speak.  He  was  defeated,  and 
their  armament  was  destroyed,  and  it  transpired  that  he  had  gone  after  some  personal 
enemy.  Militiades,  the  man  who  was  the  hero  of  the  people,  the  hero  of  the  battle  of 
Marathon,  was  disgraced  because  he  would  not  trust  the  people  and  put  them  in  his  con- 
fidence. 

The  other  day  v/hen  I  asked  the  distinguished  gentleman  from  Lancaster  if  he  was 
willing  to  trust  the  people  and  submit  it  back  to  them  and  have  them  say  whether  they 
wanted  the  judges  to  be  elected  by  the  people  or  not,  he  said  no,  he  would  not  do  it. 
I  admired  his  frankness,  but  I  do  not  admire  his  statesmanship,  because  no  man  vfill 
ever  adorn  the  pages  of  history  as  a  great  man,  a&  a  man  the  people  love  and  adore, 
who  does  not  love  the  people,  who  it  not  willing  to  trust  them. 

What  was  it  that  made  Alfred  great?  What  v/as  it  that  contradistinguished  him 
from  the  other  sovereigns  of  England?  Was  it  not  because  he  said  he  believed  in  the 
people  and  trusted  them?  We  find  men  here  to-day  hating  and  scorning  and  frowning 
because  they  cannot  have  things  their  own  way  and  are  not  willing  to  give  any  trust  td 
the  people. 

I  do  not  suppose  anything  I  can  say  can  change  this  committee.  I  do  hope,  how- 
ever, that  the  amendment  I  have  offered  will  carry  and  that  you  will  grant  to  the  people 
of  Virginia  the  privilege  of  electing  their  judges. 

I  wanted  to  speak  on  the  question  of  the  danger  of  the  negro  in  certain  sections, 
but  I  will  let  you  all  consider  that  yourselves.  I  may  interject  som.e  remarks  at  some 
later  time  if  I  get  an  opportunity.  If  not,  my  last  admoGition  to  you  in  this  particular—- 
I  shall  not  I  hope,  have  tO'  rise  to  speak  on  the  question  of  the  election  of  judges  again — 
is  to  permit  the  people  to  elect  the  circuit  judges,  and  stop  this  thing  of  barter  and  sale, 
that  was  spoken  of  here  his  morning. 

On  motion  of  Mr.  R.  Walton  Moore,  the  committee  rose  and  the  President  resumed 
the  chair. 

The  Convention  adjoiirned  until  to-morrow,  Thursday.  December  12,  1901,  bX  10 
o'clock  A.  M. 


THURSDAY,  December  12.  1901.  .  . 

The  Convention  met  at  10  o'clock  A.  M. 
Prayer  by  Rev.  Richard  Mcllwaine,  D.  D. 

The  President:  The  resolutions  offered  by  the  gentleman  from  Lancaster  (Mr. 
Dunaway)  and  the  gentleman  from  Rockbridge  (Mr.  Anderson  )  proposing  a  change  in 
the  rules,  were  made  the  special  order  for  this  morning.  The  Secretary  will  read  the 
resolution  offered  by  the  gentleman  from  Lancaster. 

Resolved,  That  until  otherwise  ordered,  speeches,  both  in  Convention  and  in  Com- 
mittee of  the  Whole,  shall  He  limited  to  thirty  minutes. 

The  President:    The  question  is  on  agreeing  to  the  resolution. 

After  a  lengthy  debate  participated  in  by  Messrs.  Summers,  Robertson,  Braxton, 
Wise,  Turnbull  and  others,  the  resolution  was  defeated — ayes,  27;  noes,  45. 
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The  President:    The  Secretary  vvill  report  the  amendment  offered  by  the  gentleman 
from  Rockbridge  (Mr.  Anderson.) 

The  Secretary  read  as  follows: 

o7  (a).  The  pending  question  or  the  previous  question  may  be  offered  in  the  Com- 
mittee of  the  Whole  in  the  same  manner  and  v/ith  like  effect  as  when  the  Convention  ia 
sitting  in  ordinary  session. 

The  resolution  was  advocated  by  Mr.  W.  A.  Anderson,  and  opposed  by  Mr.  .J. 
Thompson  Brown,  and  rejected — Ayes,  34;  noes,  41. 

On  motion  of  Mr.  Hunton  the  Convention  resolved  itself  into  Committee  of  the 
Whole  upon  the  report  of  the  Committee  on  the  Judiciary,  Mr.  Boaz  in  the  chair. 

The  Chairman:  The  question  is  on  the  am-endment  of  the  gentleman  from  Warren 
(Mr.  O'Flaherty)  to  section  ten. 

Mr.  O'Flaherty:  Mr.  Chairman,  1  had  the  floor  when  we  adjourned  yesterday,  but 
I  do  not  think  after  what  has  transpired  this  morning  I  want  to  detain  the  Committee. 
I  suppose  everybody  has  made  up  his  mind  how  to  vote  on  this  proposition. 

I  simply  wish  to  say  what  I  v^^ould  have  said  yesterday  if  I  had  had  the  time,  that 
in  taking  away  from  the  people  the  power  to  elect  their  judges  you  do  indirectly  what 
the  Suffrage  Committee  has  not  been  able  to  do  so  far.  You  disfranchise  the  people  of 
Virginia  by  taking  away  from  them  the  officers  for  or  against  v/hom  they  have  a  right 
to  vote.    I  leave  that  thought  with  you  to^  consider. 

If  you  will  remember  what  the  Legislative  Committee  has  done,  if  you  will  re- 
member what  the  Educational  Committee  has  done,  you  will  find  that  the  people's  rights, 
have  been  circum.scribed  day  by  day  until  by  the  time  the  reports  of  the  Suffrage  Com- 
mittee have  been  acted  on  you  will  absolutely  disfranchise  the  people  of  Virginia  in  an 
indirect  way.  If  you  do  not  leave  any  officers  for  them  to  vote  for  or  against,  it  rnakes 
no  difference  whether  they  have  the  privilege  of  voting  or  not. 

I  hope  the  committee  will  vote  for  the  election  of  circuit  judges  by  the  people.  I 
have  not  the  nerve,  if  you  have  made  up  your  minds,  to  stand  here  and  take  up  your 
time  at  the  cost  to  the  State  of  Virginia  of,  perhapsi  four  or  five  hundred  dollars  while 
I  speak;  and  therefore,  I  yield  the  floor.  While  I  have  voted  and  shall  vote  continuously, 
not  to  abolish  the  Committee  of  the  Whole  I  am  not  going  tO'  intrude  further  upon  your 
time  nor  am  i  going  to  have  the  hardihood  to  spend  the  people's  money  in  a  lengthy 
debate. 

Therefore  I  submit  this  Qu_estion  to-  your  vote.  I  know  about  how  it  isi  going  to  go. 
I  fear  it  will  share  the  fate  of  the  proposition  to'  elect  the  Supreme  Court  judges  by  the 
people  but  I  do  hope  that  you  will  vote  for  the  election  of  circuit  judges  by  the  people 
and  prevent  this  log-rolling,  this  bargain-counter  business  that  you  heard  about  yester- 
day from  a  gentleman  who  is  in  the  Legislature,  and  I  suppose  he  knows,  whereof  he 
Bpeaks.  He  told  you,  and  nobody  has  denied  it,  that  the  judges  of  Virginia  are  put  up 
on  the  bargain-counter.  If  that  is  so,  it  is  the  strongest  argument  that  can  be  made 
against  the  election  of  circuit  judges  by  the  Legislature. 

.  I  cannot  speak  as  a  witness  in  this  case  because  I  have  never  been  in  the  Legisla- 
ture. I  hope  it  is  not  as  bad  as  has  been  stated;  but  it  is  possible  under  this  system, 
and  I  do  hope  that  you  will  give,  the  people  of  Virginia  the  opportunity  to  say  v/ho  their 
circuit  judges  shall  be.  I  do  not  believe  that  any  negro  will  ever  be  elected  to  a  judge- 
ship in  Virginia,  and  I  flo  not  believe  that  any  bad  nian  v/ill  ever  be  elected  to  be  a  cir- 
cuit judge  if  you  allow  the  people  of  Virginia  to  select  their  own  judges. 

Mr.  Summers;:  Mr.  Chairman  and  gentlemen  o>f  the  Committee,  I  propose  to  spend 
a  few  pleasant  moments  v/ith  3'ou.  You  will  hear  nothing  but  what  will  be  pleasant. 
You  will  have  nothing  said  but  what  can  be  proved. 

I  am  not  one  of  those  faint-hearted  men  who  give  up  the  fight  for  what  the  people 
sent  usi  here  to  do.  The  young  man  from  Warren  (Mr.  O'Flaherty)  should  learn  another 
lesson,  and  ambition  should  be  made  of  sterner  stuff. 

Gentlemen  of  the  Committee,  I  would  rather  be  a  Wentworth,  a  prisoner  in  the 
Tov^er,  than  be  a  Bacon  working  for  monopolies,  and  restricting  the  rights  of  his  coun- 
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trj^men.  I  can  s.peak  for  me  and  the  nine  and  say  that  we  are  in  the  great  Gulf  Stream 
that  receives  the  wreck  of  men  and  of  parties.  When  I  say  the  nine,  you  ask  with  in- 
quiring eye  who  they  are.  They  are  the  nine,  despondent,  dejected,  abused  Republi- 
cans of  this  Convention.  We  as  a  party  have  run  high  the  banner  "The  people  rule." 
We  have  run  that  up  at  our  masthead,  and  it  shall  remain  there  until  it  shall  sweep  the 
proud  old  State  of  her  slime  and  her  tj-ranny,  and  she  shall  be  free  once  more. 

Gentlemen,  this  is  a  sad  sight,  a  sight  that  my  father  never  saw,  nor  your  fathers.. 
The  Goddess  of  Liberty  is  pale  and  wan.  She  lies  prostrate.  Who  slev/  her?  You,  men 
of  the  dominant  party.  The  sepulchre  is  prepared  and  you  have  prepared  it  in  the  pot- 
ter's field;  and  v\-e  nine  or  ten  true  disciples  of  liberty  will  bear  the  Goddess,  to  that 
sepulchre  and  entomb  her.  She  has  been  crucified  by  the  would-be  Democracy  of  Vir- 
ginia. And  yet  with  all  the  tears  that  we,  the  true  disciples  shall  shed,  there  is  one 
grand  consola.tion,  that  the  resurrection  is  close  at  hand, 

Nov/,  gentlemen  of  the  committee,  let  m^e  address  myself  directly  to  the  question  at 
issue.  I  am  glad  that  there  are  a  few  of  my  men  and  3.ge  now  living.  I  refer  to  the 
gentleman  from  Fluvanna  (Mr.  Pettit.)    I  am  glad  that  you  yet  live. 

I  do  not  intend  to  be  offensive,  because  I  am  speaking  truth.  I  am  going  to  draw 
a  comparison,  and  if  it  is  not  true,  do  not  rebut  it  by  abuse,  but  by  argument.  Thera 
was  never  in  the  history  of  the  whole  world,  from  the  fall  of  Florence  to  the  present 
moment,  so  perfect  a  parallel  as  there  is  between  the  Underwood  Convention  and  this 
Convention;  and  for  fear  you  will  be  insulted,  I  ask  the  pardon  of  both  the  Under  wood 
Convention  and  of, this  Convention. 

I  lived  in  a  time  when  we  were  victorious  in  the  conquest  of  ilexico.  My  father  and 
your  father  came  back  flushed  v.ith  victory.  We  were  given  every  right.  From  over 
the  miountains  yonder — I  was  born  in  West  Virginia — v/e  united  with  the  wise  and  de- 
termined patriots  of  the  East  and  vve  burst  asunder  the  shackles  and  all  men  were  free. 
The  result  was  the  Constitution  of  1850-51.  There  we  gave  to  everj'  man  the  right  to 
vote  and  the  right  to  hold  ofiice.  We  enjoj'ed  ourselves.  Our  women  were  virtuous  and 
cmv  men  were  gallant,  and  to-day,  thank  God,  I  am  not  a  degenerate  son  of  those  men, 
nor  are  you  (indicating  Mr,  Wise), 

Gentlemen,  we  had  the  inherent  right  to  vote  and  to  hold  ofRce.  Then  there  came 
on  a  civil  revolution.  The  rebels  v;ere  whipped  and  I  vv^as  one  of  them.  I  shouldered 
my  musket  and  put  on  my  sword  at  the  University  of  Virginia,  though  surrounded  by 
Union  kinsmen,  I  lost  country,  friends  and  all,  and  from  that  day  to  this  I  have  never 
affiliated  with  the  infamous  Underwood  party  which  took  from  the  people  the  election  of 
their  judges.  And  you  stand  to-day  proposing  to  re-enact  the  very  same  measure.  I 
have  called  m.y  dogs  for  thirty-five  years  after  the  members  of  the  Underwood  Conven- 
tion, and  if  I  live  thirtj^-five  more,  I  shall  call  them  after  the  men  who  are  here  per- 
petrating this  same  fraud  and  crime  upon  my  people. 

Now,  gentlemen,  that  is  strong  coffee,  but  it  is  the  truth.  V>n"iat  old  Hunnicutt  and 
those  negroes  did  and  what  that  Nova  Scotlan  did  you  are  now  doing,  and  you  have  not 
the  manhood  to  resist  it.  Gentlemen,  is  not  that  so?  V7e  elected  our  judges,  both  the 
Suprem.e  Court  and  the  circuit  judges,  before  the  Underv/ood  Convention.  Nov%  why 
do  you  hang  to  it?  There  is  but  one  ansv^er  from  all  that  side  of  the  house.  Thank 
God,  there  are  two  exceptions  over  here.  No  matter  v/hat  principle  you  set  forth,  you 
are  not  treating  our  people  fairly.  The  most  able  of  you  answer,  "There  is  a  negro  in 
the  wood-pile."  That,  gentlemen,  is  the  ansvv^er  that  you  give  before  God  and  man. 
Shall  I  portray  that  instance  under  that  ruler  who  turned  Rome  into  a  republic  hy  pre- 
tending, as  an  excuse  to  rob  the  people  of  their  liberty,  that  a  great  evil  would  befall? 

Now,  gentlenien,  let  me  ask  you  a  question.  If  the  circuit  judge  is  elected  by  the 
people  what  harm  can  he  do?  If  he  is  a  bad  man  you  have  the  right  of  appeal  to  the 
Supreme  Court.  The  litigants  cannot  be  hurt.  There  can  be  no  v^rong  arising  from  it. 
Now,  what  is  your  excuse?    Nothing,  except  that  the  "negro  is  in  the  wood-pile." 

You  will  throw  down  every  species  of  liberty  in  all  the  vrhite  country,  in  the  glorious 
Valley,  and  in  Northern  Virginia,  and  in  Southwest  Virginia,  by  the  little  cry  of  "a 
negro  in  the  wood-pile."  That  m.a^^  be  used  to  deceive  a  few  people,  but  on  my  side  of 
the  mountain  the  people  are  too  intelligent  to  be  deceived  by  it. 
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Now,  gentlemen,  I  am  one  of  those  men  who  are  always  with  the  under  dog,  and 
that  is  why  I  am  liked.  You  have  all  taken  particular  pains  on  this  side  of  the  house, 
to  talk  about  the  electorate.  I  have  come  to  the  defense  of  that  electorate.  I  defend 
that  electorate,  because  I  see  the  results  of  their  work.  What  is  it?  If  they  are  a 
bad  lot  of  people,  what  are  you  men  who  are  sent  here  by  them?  Did  that  never  sug- 
gest itself  to  you?  You  men  who  are  so  down  on  the  electorate,  what  are  you?  You 
are  their  representatives,  and  if  the  distinguished  gentleman  from  Petersburg  (Mr. 
Cameron)  is  right,  their  sovereignty  is  transiferred  to  you.  If  that  is  the  case,  you  are 
worse  than  your  electorate.  But  I  desire  to  say  that  I  have  never  seen  nobler  and  truer 
men  than  the  men  who  have  come  from  what  is  called  the  Black  Belt,  where  there  are 
three  of  four  negroes  to  one  white  man.  I  take  a  look  at  the  legislators  from  that  coun- 
try, and  I  find  those  negroes  have  sent  down  here  a  right  decent  lot  of  men  from  the 
Black  Belt,  and  that  is  not  such  a  bad  showing  for  that  electorate,  after  all. 

Now,  if  the  negroes  in  your  electorate  can  choose  such  men  as  you  are,  when  they 
are  partially  ignorant,  with  the  advance  in  education  in  this  country,  what  will  it  be? 
It  shows  that  there  is  a  white  man  in  the  Black  Belt  in  the  wood-pile.  In  our  country, 
gentlemen  we  have  no  objection  to  the  electorate. 

Gentlemen,  I  want  to  state  to  you  positively  my  views  politically.  It  appears  to  me 
like  you  are  going  to  make  the  most  oppressive,  tyrannical,  oligarchical,  monarchical 
Constitution  that  was  ever  made  in  this  country.  That  is  what  I  want  you  to  do  politi- 
cally. Why?  That  the  revolution  may  come  the  quicker,  Tvhen  you  will  be  harder  to 
find  than  a  bushwhacker  was  during  the  war. 

But  individually  I  am  here,  as  I  believe  every  man  in  the  Convention  is  here,  to  per- 
form my  duty,  irrespective  of  politics  or  anything  else.  I  want  the  Constitution  to  be 
made,  and  I  want  to  make  it  fairly  and  squarely. 

Gentlemen  of  the  Committee,  I  consider  that  this  is  the  most  important  thing  be- 
fore this  Convention,  since  the  suffrage  question  is  settled.  The  settlement  of  the  suf- 
frage question  makes  this  the  first  and  primary  thing  that  we  have  before  us.  I  hear 
you  saying  that  the  suffrage  question  is  not  settled.  It  is  virtually  settled.  I  have  the 
assurance,  upon  the  honor  and  the  integrity  of  the  Democratic  party  (and  there  is  honoi* 
and  integrity  in  it),  that  no  white  man  shall  be  disfranchised;  and  I  came  here  in  their 
Interest,  and  with  the  help  of  God  I  vv^ill  succeed.  Then,  as  regards  the  negro,  I  have 
turned  that  little  job  over  to  the  Federal  courts  and  to*  the  Lord.  (Laughter.) 

I  hope  you  will  be  patient  lor  a  few  moments,  I  will  not  attempt  to  detain  you  long. 
I  want  to  address  myself  to  the  speech  of  my  distinguished  friend  from  Petersburg,  who 
was  here  a  moment  ago,  and  whom  I  consider  to  be  the  most  brilliant  and  one  of  the 
most  logical' men  in  Virginia.    1  want  to  address  myself  hurriedly  to  his  argument. 

He  says:  "Let  the  Legislature  elect  these  people."  They  have  no  right  to  do  it. 
It  is  a  species  of  tyranny  for  them  to  do  it.  Why?  The  gentleman  from  Petersburg 
assumes  this  as  a  premise;  he  has  gotten  hold  of  the  old  Napoleonic,  conventional  idea, 
that  the  man  for  whom  a  sovereign  votes  becomes  a  sovereign.  That  is  an  idea  that 
was  exploded  sixty  years  ago.  I  refer  the  Convention,  without  reading  them,  to  the 
great  ^  ork  of  Rosseau,  the  work  of  Guizo't,  and  all  the  standard  works  upon  constitu- 
tional law  and  political  philosophy  on  the  earth,  to  support  me  in  the  statement  that 
that  is  a  false  theory,  and  one  that  is  trannical  in  its  view. 

The  gentleman  from  Petersburg  handled  that  question  so  acutely  and  so  nicely  that 
I  could  but  sit  back  in  my  seat,  and  think  that  a  certain  city  in  India  should  be  his  city. 
Why?  He  wove  and  knit  his  argument  so  closely  together  that  it  seemed  impossible 
to  penetrate  it.  In  India  they  have  an  art,  which  is  not  known  anywhere  else  in  the 
world,  by  which  they  weave  cloth  which  is  so  fine  that  you  cannot  distinguish  it  from 
the  wind,  and  it  is  called  the  ^ind-cloth.  The  gentleman's  ability  is  equal  to  that  of  the 
Indian  manufacturer.  He  goes  upon  the  theory  that  a  sovereign  can  vote  for  a  man 
who  is  not  a  sovereign,  and  make  two  sovereigns  out  of  one. 

I  say  that  wherever  the  Legislature  elects  an  officer,  it  is  in  principle  a  tyranny. 
Now,  gentlemen,  I  must  hurry  on.    I  want  to  address  myself  to  this  question.  The 
first  day  that  it  is  sunshiny  and  I  have  time,  I  am  going  to  take  some  of  these  distin- 
guished old  gentlemen,  like  myself,  out — I  mean  old  gentlemen  like  myself,  not  distin- 
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fished,  and  men  who  live  in  Eastern  Virginia.  Are  you  in  favor  of  a  popular  represen- 
tative government  (indicating  Mr.  Bouldln)  ?  I  know  you  are.  God  has  blessed  you 
with  a  good  countenance.  I  am  one  of  those  who  believe  in  a  popular  government.  Al- 
though a  Republican,  I  would  die  by  Democratic  principles;  I  mean  Tom  Jeffersonian 
Democracy.  I  believe  in  popular  government;  and  he  who  believes  otherwise,  is  a  dan- 
gerous legislator;  and  that  is  the  idea  and  the  theory  of  all  these  gentlemen  who  are 
going  to  vote  to  elect  judges  by  the  Legislature,  and  who  favor  the  representative 
system  and  are  against  popular  government,  which  is  democracy  true  and  distinct. 

Now,  gentlemen,  I  want  to  touch  on  a  dangerous  subject.  Everybody  knows  who 
the  people  are.  1  have  lived  longer  than  any  of  you,  and  have  gone  about  more  than 
any  of  you;  I  have  been  from  the  hovel  to  the  palace.  I  never  came  out  of  a  palace  but 
what  I  was  a  worse  man — never;  I  never  came  out  of  a  hovel  or  a  cabin  but  what  I  was 
a  better  man;  and  if  more  of  you  had  visited  the  cabins  there  would  be  more  good  men 
In  this  world.    Is  not  that  so? 

Now,  gentlemen,  the  question  comes,  which  of  these  two  parties  and  bodies  are 
you  going  to  trust?  I  wish  you  members  of  the  Legislature  had  been  here  yesterday 
and  the  day  before.  I  have  not  met  a  member  of  the  Legislature  since  I  heard  those 
speeches,  but  what  I  have  grabbed  this  old  pocket-book.  I  have  held  it  right  that  way 
(indicating)  whenever  one  of  3'Ou  was  about. 

Now,  I  had  a  different  opinion  of  you;  but  we  are  told  that  you  are  office  traders, 
that  you  will  trade  a  judgeship  for  a  policeman.  Those  things  are  announced  here 
against  you,  and  from  mighty  good  witnesses.  You  were  sent  here  to  represent  your  peo- 
ple, like  some  of  this  Convention,  and  misrepresent  them.  Are  you  going  to  trust  that 
Legislature?  From  the  evidence  before  m.e,  gentlemen — and  I  am  a  very  credulous 
man — I  would  hate  very  much  to  put  any  confidence  in  that  Legislature,  not  from  what 
I  know  myself,  but  from  what  your  Democratic  friends  have  said  about  you  here  on  this 
floor;  and  it  is  best  for  us  not  to  say  anything  about  it,  because  they  might  prove  it. 

I  will  ask  you  to  take  a  hundred  men  in  Washington  county,  and  a  hundred  men  that 
you  can  pick  up  around  the  capitol  in  Richmond  city.  Can  you  pick  up,  with  a  special 
police,  a  hundred  men  of  worse  character  than  that  Legislature  has  gotten  since  it  has 
been  here?  You  cannot  do  it.  So  there  comes  the  question.  I  heard  a  gentlemen  say 
this  morning,  when  eating  his  breakfast:  "I  ca.n  take  $100,000  and  elect  any  man  on 
earth  to  the  United  States  Senate  from  Virginia."  Well,  it  was  not  my  fight.  It  has 
not  got  to  our  time  to  go  to  the  United  States  Senate.  A  gentleman  asked  him  why. 
"Because  the  politics  of  Virginia  have  got  to  be  merchandise."  Can  you  say  that  about 
the  people?  Is  there  a  gentleman  here  who  will  say  that  about  his  constituency?  I 
would  like  to  have  you  before  God  and  ask  you-  about  your  constituency,  if  it  is  worse 
than  the  character  of  the  Legislature.  No;  you  would  say:  "I  would  trust  the  majority 
of  my  people."  Now,  why  have  you  not  the  manhood,  if  you  are  surrounded  by  the 
Black  Belt,  to  walk  out  and  sustain  a  principle? 

Now,  gentlemen,  I  will  say  another  thing.  I  am  coming  now  to  another  delicate  ques- 
tion. I  am  not  going  to  abuse  the  judiciary  of  the  State  of  Virginia,  because  I  respect 
it,  and  I  respect  it  very  much  when  I  practice  before  it.  But  what  is,  their  character? 
Why,  some  fellow  over  there  who  knew  I  was  going  to  speak  sent  me  a  lot  of  Richmond 
papers;  and  they  said  the  Court  of  Appeals  elected  after  Mahone  carried  the  State  waa 
the  ungodliest  set,  and  violated  every  principle  of  right,  and  stole  from  Great  Britain  and 
the  bondholders  millions  and  millions  of  dollars.  I  do  not  believe  that,  because  I  wasi 
a  readjuster. 

Now,  I  am  not  going  to  compliment  these  people  to  death,  because  I  can  get  a  prao 
tice  without  it.  What  about  your  circuit  judges,?  A  good  many  of  them  are  here. 
They  are  nice  gentlemen.  I  like  them  and  respect  them.  But  I  know  some  whom  these 
gentlemen  here  would  hate  very  much  to  associate  with.  And  then,  what  about  the 
county  judges?  It  was  my  mission  to  this  Convention  to  get  rid  of  them.  Oh,  my  Lord, 
what  a  set!  (Laughter.)  You  may  go  to  Hawaii,  and  you  can  find  an  electorate  there 
that  is  STlperior  to  them  as  a  class. 

Now,  gentlemen,  I  am  speaking  from  Democratic  testimony.  I  am  not  saying  any 
of  these  things  on  my  personality,  because  I  have  long  since  got  beyond  the  fighting 
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age.  Now,  for  curiosity,  there  is  a  statute  that  requires  the  county  judge  to  examine 
the  tickets,  to  seal  them  up,  to  stamp  them,  and  make  a  certificate  tliat  they  are  fair 
and  that  it  v/as  all  right.  Now,  if  I  knevv^  who  is  the  best  scholar  over  there — this  has 
happened  in  twenty-seven  counties — I  will  yield  the  question  in  five  minutes  if  a  man 
can  in  two  minutes  and  a  half  vote  that  ticket.  (Exhibiting.)  Look  at  her!  I  will 
yield  the  question  and  go  home  to  my  old  woman  and  fox  hunt  the  balance  of  my  life, 
if  there  is,  a  man  on  that  side  wlio  can  read  it  in  tvv'o  minutes  and  a  haJf.  There!  I 
will  give  you  two  minutes  and  a  half.  You  taik  about  Scott  county.  My  God,  there  ar© 
worse  places  than  Scott  county! 

Nov/,  gentlemen  of  the  Legislature,  there  are  some  heavy  shouldered  men  among 
you,  but  you  lack  back  bone.  You  can  take  my  old  head  for  a  football  if  there  is  a  man 
in  this  Legislature  vv^ho  will  enter  an  article  for  the  impeachment  of  the  judge  who 
signed  thos,e  kind  of  tickets.  Now,  you  can  get  rid  of  me  if  there  is  a  member  of  the 
Legislature  v/ho  has  got  backbone  enough  to  ha.ve  articles  of  impeachment;  and  you 
can  start  on  that  thing  right  there,  and  put  in  an  extra  session  until  this  Constitutional 
Convention  getsi  through,  in  s.ending  county  judges  to  the  penitentiary.  I  will  furnish 
you  twenty-six  more;  and  there  is  not  a  man  in  the  Legislature,  in  the  upper  house  or 
the  lower  house,  who  has  got  the  nerve  and  the  backbone  to  institute  proceedings. 
Nov/,  that  is  what  Old  Man  Summers  says;  and  time  will  prove  it. 

Gentlemen,  what  are  v/e  to  do?  Either  you  have  got  to  unite  with  the  judiciary  or 
you  have  got  to  unite  with  the  Legislature.  Do  you  not  know  that  when  that  Legis- 
lature elects  a  judge,  it  is  not  going  to  turn  him  out?  It  is  not  natual  for  a  man  to  do 
it.  Therefore,  gentlemen,  let  us  come  to  honorable  principles,  and  get  back  to  the  pure 
and  honest  days,  from  18G5,  beck  to  1850,  Vi'hen  our  people  were  men.  Are  we  that? 
I  fear  we  are  not. 

Mr.  Barbour:  You  made  a  statement  that  in  tv;enty-seven  counties  of  the  State 
there  were  ballots  similar  to  that  used. 

Mr.  Summers:    No,  sir,  God  Almighty  never  intended  but  one  like  that. 

Mr.  Barbour:  I  want  to  get  your  statement  straight  on  that  subject;  that  is  all. 
I  understood  you  to  say  that  they  were  used  in  twenty-seven  counties  of  the  State.  If 
they  were,  I  should  like  to  have  you  name  the  counties. 

Mr.  Summers:  Well,  I  am  an  accommodating  gentleman  in  everything  of  that  kind, 
sir;  but  I  am  too  old  a  man  nov/  to  teach  the  young  men  of  Richmond  geography  and 
knov/ledge.  But  if  it  is  any  pers,onal  accommodation  to  you,  if  you  will  just  say  you 
will  prosecute  them,  I  -will  furnish  it  to  you  quick. 

Mr.  Withers:  I  rise  to  a  point  of  order.  I  do  not  know,  sir,  that  it  is  sound;  but 
I  shall  make  it  and  submit  it  to  the  Ch^air  for  decision.  I  make  the  poiijt  of  order  that 
matters  of  this  sort  are  not  only  not  germane  to  the  subject  in  hand — the  amendment  of 
the  gentlemen  from  Warren— but  they  are  hardly  up  to  the  supposed  standing  of  a  body 
of  this  sort.  Now,  in  that  I  maJxe  no  reflection  upon  any  gentleman  engaged  in  this  disr 
cussion,  but  simply  to  try  to  cut  off  in  this  body  the  discussion  of  such  matters. 

Mr.  Summers:  I  think  this  is  legititinaate,  sir.  You  are  talking  about  the  in- 
tegrity of  the  judges;  and  of  course  I  have  a  right  to  hit  at  them  if  I  want  to.  I  think 
that  is  the  best  illustration  on  earth. 

The  Chairman:    The  gentleman  will  confine  him-self  to  the  matter  under  discussion. 

Mr.  Summers:  Certainly,  sir;  that  is  m^y  object.  I  am  a  m.an  that  never  utters  a 
word  that  is  forgtten,  and  it  alv/ays  goes  hom.e.  (Laughter.)  That  is  v/hat  I  am  noted 
for,  and  what  the  gentleman  thinks  the  most  irrelevant  is  som.ething  of  which  he  is  not 
the  judge.  I  have  struck  oil  in  the  matters  that  he  thought  were  irrelevant.  Now.  he 
comments  upon  the  governors  of  this  State,  I  will  say  that  I  have  known  them  for  thirty- 
five  years.  They  are  men  of  integrity,  and  do  you  knov/  what  makes  them  m.en  of  in- 
tegrity, a  good  many  of  them?  It  is  because  they  cannot  s.ucceed  themselves,  J  have 
never  heard  an  accusation  m_ade  against  the  governor  of  Virginia,  in  the  whole  course  of 
the  history  of  Virginia,  except  that  some  of  them  v/ere  not  blessed  and  over-charged  with 
gray-matter.  (Laughter.) 

Now,  gentlemen,  I  have  gone  over  this  thing  hastily;  and  I  hope  that  this  will  be 
the  end  of  this  discussion.    I  have  treated  you  fair.    Now,  you  treat  your  people  fair. 
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Let  me  say  to  you  men,  when  you  go  home,  you  land  in  ChesterjBeld,  you  land  in  Bedford, 
you  land  in  other  places,  if  you  rob  the  people  of  voting  for  officers,  the  man  that  graspa 
yonr  hand  has  seen  a  man  who  is  deceitful.    Why?    Because  you  are  afraid  to  trust  him. 

Now,  gentlemen,  we  all  differ  in  politics.  There  is  but  one  settled  question  in  Vir- 
ginia, and  that  is  the  question  of  reciprocity.  I  think  the  question  of  reciprocity  is 
thoroughly  settled  in  Virginia  because  we  are  afraid  to  trust  the  people,  and  the  people 
reciprocate,  and  not  one  of  them  will  trust  us.  Now,  reciprocity  applies  there.  The 
Legislature  is  afraid  to  trust  you  and  you  are  afraid  to  trust  the  people. 

Now,  gentlemen,  I  will  close  up,  because  I  do  not  like  to  speak.  Do  you  know  what 
you  are  doing?  Christ  gave  us  an  apology  for  the  Jews  who  crucified  him,  that  they 
did  not  know  what  they  w^ere  doing.  I  v/ill  give  the  same  excuse  for  you  all.  I  do  not 
believe  you  know  what  jou  are  doing.  Now,  see  what  you  have  done.  You  have  a 
governor;  you  have  State  institutions  here;  and  I  will  eat  every  Republican  who  is  an 
one  of  those  boards;  and  w^e  have  one-half  the  wealth  and  one-half  the  population  of 
the  State.  But  we  have  no  interest  in  the  Military  Institute,  no  interest  in  the  Uni- 
versity, no  interest  in  the  Blind  and  Deaf  Asylum,  none  in  the  free-school  system.  Now, 
this  side  of  the  House  are  going  to  reconsider  the  question  of  the  Superintendent,  and 
he  will  not  be  elected,  unless  my  speech  has  changed  some  of  you,  and  I  believe  it  will, 
because  I  saved  a  white  man  once  by  abusing  him.  I  tell  you,  if  you  go  back  to  your 
people  and  tell  them,  "You  shall  not  vote  for  your  judges,  you  shall  not  vote  for  your 
Superintendent  of  Schools,  you  shall  not  vote  for  your  trustees,  you  shall  not  even  vote 
for  3'our  magistrates,"  they  are  going  to  mob  you  when  you  get  home;  and  if  it  vvas  my 
country-,  I  would  head  the  mob  on  my  old  yellow  horse.  (Laughter.) 

Now,  gentlemen,  I  have  some  compliments  to  pass;  and  you  se-e,  from  the  way  I 
talk,  that  I  do  not  pass  them  unless  they  are  honest.  Now,  I  am  not  going  to  take  much 
more  time; I  will  address  myself  hurriedly  to  the  men  who  have  addressed  themselves 
to  the  other  question  which  involves  the  sam.e  principle. 

The  gentleman  from  Hanover  sits  over  there.  He  is  not  over  there  now.  I  recog- 
nize him  as  the  Ajax  of  this  Convention.  After  all  of  his  argument,  in  his  uphill  pull^ 
he  answers  the  question  to  us  in  the  ^Tiite  Belt,  in  our  country,  and  lo,  there  is  a  negroi 
in  the  wood-pile.  There  is  my  grand  friend  from  Chesterfield.  There  are  two  of  you, 
but  I  mean  the  broad-faced  one.  (Laughter.)  That  is.  the  only  face  of  the  kind  I  have 
ever  seen  on  God's  green  earth  that  was  afraid  to  trust  the  people.  As  to  his  diction, 
I  will  say  for  him  that  he  is  the  most  beautiful  speaker  in  this  whole  Convention.  Oh, 
he  is  a  bunch  of  flowers  with  the  attar  of  roses  in  every  word.  His  superior  does  not 
exist,  particularly  in  the  Black  Belt.  But  he  hands  to  this  Convention  a  bouquet,  and 
one  of  its  most  beautiful  flowers  has  a  poison  that  is  death  to  the  man  who  touches,  its 
aroma.  Oh,  that  I  could  rescue  him  from  the  burning  brand!  How  would  I  do  it?  Get  up 
and  apologize  to  the  freemen  of  Virginia.  You  are  too  noble  a  man  to  go  in  that  wreck. 
The  other  gentleman  from  Chesterfield  is  not  so  blessed  in  that  line,  but  he  has  a  super- 
abundance of  honesty  and  candor  that  m^akes  a  man  of  him  all  over. 

Now,  gentlemen,  I  was  a  member  of  that  Judiciary  Committee.  I  will  say  that  I 
can  reach  away  back  yonder,  before  the  most  of  you  were  born.  I  met  General  Robert 
E.  Lee  in  the  time  of  the  v>^ar  and  the  invasion,  and  upon  the  banks  of  the  Ohio,  I  met  in 
consultation  John  Morgan,  v/hen  we  swept  that  country,  robbed  Yankees,  killed  them, 
and  did  everything  else  on  earth  we  could  do. 

There  has  been  a  pleasure  in  all  of  those  things;  but  when  I  met  that  Judiciary 
Committee,  I  must  say  for  them_  that  they  are  the  grandest  body  of  men  I  have  ever  met 
in  my  life.  They  are  sensible,  honorable,  and  like  the  great  geniuses  of  France,  they  were 
only  crazy  upon  the  subject  of  suffrage.  The  Chairman,  I  unhesitatingly  say,  is  the 
Chesterfield  of  this  Convention.  He  is  good  in  argument;  he  is  a  Chesterfield;  but  like 
one  of  those  old  soldiers,  he  never  looks  at  what  is  behind  him;  and  therefore  is  un- 
certain. I  am  referring  now  to  mem.bers  who  took  part  in  the  debate  in  that  committee. 
Like  the  shepherds  when  Christ  was  first  seen,  and  it  was  known,  there  was  a  red  star 
that  rose  over  the  Valley  of  Virginia,  and  stood  in  its  zenith.  Such  learning,  such 
research  as  that  red  star  of  the  Valley  possesses  has  been  wonderful.  But  the  destiny 
98— Const'.  Debs. 
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of  man,  aa  you  will  find,  when  you  live  as  long  as  I  do,  is  uncertain.  His  grandfather, 
Hon.  Allen  T.  Caperton,  handed  me  the  flag  that  is  now  in  V/ashington,  shot  and  riddled. 
That  man,  the  grandest  of  all  West  Virginia  men,  sleeps  in  his  grave;  but  if  he  knew 
what  his  descendant  is  doing  he  would  turn  in  his  grave  and  shake  the  soil  from  the 
foot  of  the  Alleghanies  to  the  beautiful  Ohio.  That  bright  star,  the  red  star  of  the  Val- 
ley, is  a  near  kinsman  of  mine.  I  call  him  nephew.  (Laughter.)  I  shed  tears  over 
his  unfortunate  step.  He  first  raised  the  blanket  of  obscurity  in  making  a  distinction 
In  votes,  and  eliminated  the  votes  of  his  fellow-man.  But  when  he  took  his  stand  here, 
that  we  should  not  give  a  purified  and  purged  eletorate  the  right  to  vote,  up  goes  a 
double  blanket  that  hides  his  bright  star  forever.  God  grant,  gentlemen,  that  he  may 
be  like  Frederick  the  Gre"at,  and  live  to  let  some  noble  act  in  after  life  remove  his  mis- 
take. 

Now,  who  else?  Yes,  there  are  two  other  gentlemen  on  that  committee  who  so 
voted.  I  have  paid  my  respects  to  the  gentleman  from  Petersburg;  and  Petersburg  is 
more  fortunate  than  the  city  of  Richmond  and  the  city  of  Norfolk,  Those  two  cities. 
Norfolk  and  Richmond,  have  sent  two  of  the  most  beautiful  characters  to  this  Conven- 
tion that  I  have  ever  met  in  my  life;  and  if  they  had  been  born  women  how  lovely  for 
wives  they  would  have  been.  (Laughter.) 

I  will  further  say  that  the  representatives  of  those  cities  are  two  of  the  nicest  gen- 
tlemen, but  God  has  inflicted  them  with  the  curse  that  rested  upon  Milton.  Neither 
of  their  visionsi  has  ever  been  able  to  extend  beyond  tlieir  corporations.  Another 
peculiarity  in  this:  V7hen  you  see  them  behind  you  see  a  half  moon,  and  v/hen  you  see 
them  in  front,  you  see  them  with  the  hair  parted  in  the  middle.  But  notwithstanding 
that  fact,  they  have  done  much  and  well  their  work.  The  delegate  from  Richmond  has 
gone  back  upon  his  proposition,  upon  that  old  theory  that  there  is.  a  negro  in  the  wood- 
pile. I  Y/ill  say  to  the  gentleman  from  Norfolk  that  that  city  should  be  proud  of  him. 
He  has  been  the  most  studious  man  on  that  committee  generally  right  and  generally 
with  me.  (Laughter.)  But  when  you  hit  the  people,  there  we  diverge.  As  for  those 
tv/o  men,  may  God  throw  the  mantle  of  charity  over  you,  and  I  shall  ask  the  people  of 
Virginia  to  forgive  you. 

Nov/,  gentlemen,  I  have  never  enjoyed  an  hour  and  a  half  or  tv/o  hours  more  than 
I  have  this  time.  We  are  here  a  band  of  brothers,  I  have  enjoyed  myself  and  you  have 
too;  but,  as  these  old  ministers  will  say  to  you,  "I  want  you  to  take  what  I  have  said  to 
your  closets,  in  praj^er  to  heaven.  So  now,  gentlemen,  take  an  old  man's  advice.  Never 
go  back  upon  the  men  who  trust  you.  You  are  worse  than  the  man  who  failed  to  trust 
him.  And  now,  gentlemen,  come  forward  like  men,  and  let  us  live  according  to  Thomas 
Jefferson's  doctrine,  and  make  our  men  all  heroes  and  our  women  all  proud  of  their 
kith  and  kin. 

Gentlemen,  thanking  you  for  your  kind  attention,  and  hoping  at  some  future  day  to 
meet  :\^ou  under  more  favorable  auspices,  wherever  it  may  be,  where  we  will  get  back 
Democrats  in  our  ranks  in  heart  and  in  spirit,  and  not  in  name,  I  will  say,  asi  the  Gov- 
ernor did,  "may  the  Lord  save  the  Commonwealth!"    I  thank  you. 

Mr.  Parks:  Mr.  Chairman,  I  ask  the  indulgence  of  the  committee  for  a  fev/  m-oments. 
I  do  not  think  any  one  can  accuse  me  of  having  consumed  much  of  the  time  of  this  body 
since  it  has  been  in  session. 

From  what  has  been  said  in  support  of  the  amendment  offered,  (the  amendment 
being  that  the  circuit  judges  of  the  State  should  be  elected  by  the  people,)  .one  would 
suppose  that  this  Committee  of  the  vrhole  is  starting  out  on  a  new  road;  that  we  are 
departing  from  the  beaten  track  of  the  fathers;  and  that  we  are  lajang  aside  every 
principle  of  government  that  has  been  recognized  as  sound  and  judicious  and  in  the 
interest  of  the  people. 

Mr.  Chairman,  the  period  from  1851  to  18G5  was  the  only  period  in  the  history  of 
this  governm.ent  when  the  judges  Y^ere  elected  by  the  people.  Y/hen  our  fathers  met 
in  Convention  and  framed  the  first  Constitution  that  v/e  had,  the  judges  were  not 
elected  by  the  people.  On  the  contrary,  the  memibers  of  the  General  Assem.bly  were 
about  all  the  officers,  that  were  elected  by  the  people.  The  Governor  was  not  elected 
by  the  people.    The  judges  were  not  elected  by  the  people.    The  Commonwealth's  at- 
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torneys  T\'ere  not  elected  by  the  people.  In  other  Trords,  j.Ir.  Chaii^an,  our  fathers  laid 
down  the  principle  of  this  goYernment  as  a  representative  goYernment;  and  the  General 
Assembly  was  the  representatiYe  body  of  the  people.  Through  the  General  Assembly 
the  people  spoke.  Through  the  General  Assembly,  and  through  the  General  Assembly 
alone,  the  people  made  known  their  wishes  in  reference  to  matters  that  concerned  them; 
and  that  plan  was  followed  down  to  1S51. 

TV'hat  does  a  learned  jurist  say  in  reference  to  vrhat  occun-ed  when  ihat  change 
came  over  the  people.  I  read,  sir,  words  uttered  by  that  departed  jurist  whose  name  is 
written  high  on  the  scroll  of  fame  in  this  State,  and  beyond  its  limits.  I  refer  to  the 
lamented  Walter  E.  Staples: 

Under  the  Constitution  of  1S29-30  but  few  officers  were  elected  by  the  people.  Our 
ancestors  entertained  but  indifferent  opinions  of  universal  sufcrage  and  popular  elections. 
The  ^Governor  and  all  the  judicial  officers,  except  justices  of  the  peace,  were  elected  by 
the  L^egislature.  The  sheriff  was  appointed  by  the  Governor  from  one  of  three  justices 
of  the  peace  recommended  by  the  county  court,  and  so  also  all  military  officers  below  tha 
grade  of  brigadiers  were  thus  appointed  on  the  nomination  of  that  court.  Consta.bles 
and  surveyors  of  highway's  were  appointed  by  the  same  court.  Attorneys  for  the  Com- 
monwealth were  appointed  by  the  courts  in  which  they  served. 

Novr,  listen  to  this  language: 

Wlo-en  the  Convention  of  1S51  was  called  a  great  wave  of  reform,  so-called,  swept 
over  the  State.  The  candidates  for  that  body  were  almost  innumerable,  and  with  some 
few  excertions  vied  with  each  other  in  clamorous  appeals  to  the  prejudices  of  the  people 
for  a  radical  change  in  the  whole  policy  of  the  State  touching  the  appointment  and  elec- 
tion of  officers. 

Only  from  the  adoption  of  that  Consiitution  down  to  1SC5  were  the  judges  elected 
by  the  people.  During  all  the  other  periods  of  our  history,  judges  have  been  chosen  by 
the  joint  ballot  of  the  General  Assembly. 

j.Ir.  Chairman,  what  has  been  the  effect,  what  has  been  the  result  as  to  the  interests 
of  the  people,  of  that  mode  of  selecting  judges?  Have  Vv'e  had  good  judges?  Have  we 
had  able  men?  Has  nqt  the  judiciary  of  Virginia,  in  all  these  ages,  stood  second  to 
none  in  these  L'nited  States? 

T\Tien  we  follow  in  the  same  path,  and  say  that  the  judges  shall  be  elected. by  the 
joint  ballot  of  both  houses  of  the  General  Assembly,  are  we  departing  from  the  faith  of 
our  fathers?  Are  we  not  v^-alking  in  their  footsteps?  Are  we  not  being  gtiided  by  the 
light  that  they  shed  in  the  early  stages  of  our  history? 

It  strikes  me,  Mr.  Chairman,  that  the  dcctrine  that  the  people  shall  approach  the 
judiciary  to  make  their  wants  and  wishes  known  is  a  new  one.  In  the  name  of  Heaven, 
when  was  that  ever  done,  or  intended  to  be  done?  Through  their  representatives,  the 
Legislature,  the  people  make  their  wishes  known.  The  judges  elected  to  dispense  jus- 
tice ought  not  to  be  approached  by  ihe  people.  They  ought  not  to  hear  the  wishes  or 
wants  of  the  people.  It  is  their  duty  to  sit  there  to  decide  Questions  according  to  truth 
and  justice.  Their  only  duty,  and  the  only  path  they  have  a  right  to  tread,  is  to  know 
what  the  law  is,  and  to  proclaim  that  law. 

But  it  said  that  the  judges  do  not  associate  with  the  people  when  they  are  elected 
by  the  Legislature,  and  thp.t  by  reason  of  their  associations  the  trend  of  their  minds  is 
such  that  they  are  not  in  harmony  and  in  sympathy  with  the  common  classes  of  the 
people. 

T\Tiy.  gentlemen,  if  the  judges  are  elected  by  the  people,  will  that  change  their  social 
relations?  Will  they  not  associate  with  the  same  class  of  people?  Is  there  anything 
whatever  in  that  position? 

But  it  said  that  the  Legislature  is  a  bargain-counter:  and  the  gentleman  from  War- 
ren said  that  that  fact  had  been  proclaimed  on  this  floor,  and  had  not  been  denied.  I 
stand  here  to  deny  it,  and  deny  it  emphatically,  as  a  member  of  that  body.  (Applause.) 
I  had  the  rlessure,  the  fortune  or  the  misfortune,  to  serve  for  three  terms  in  the  lower 
house  of  the  General  Assembly  of  Virginia;  and  I  say  that  in  everything  that  constitutes 
the  true  man,  in  devotion  to  principle,  to  love  of  country,  in  all  the  higher  motives  that 
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can  prompt  men  to  do  right,  the  members  of  the  General  Assembly  of  Virginia  are  the- 
peers  of  the  members  of  this  or  any  other  body  ever  assembled  in  this  State  or  out  of  it. 
(Applause  ) 

Mr.  O'Flaherty:  Mr.  Chairman,  the  gentleman  has  referred  to  me  as  stating  certain 
things  about  the  General  Assembly. 

I  said  it  was  charged  by  the  gentleman  from  Lynchburg,  I  do  not  want  the  statement 
to  go  out  that  I  made  that  charge,  because  I  do  not  know  anything  of  the  kind. 

Mr.  Parks:  No,  sir;  and  I  make  no  reflections  upon  the  gentleman  from  Lynchburg. 
I  do  not  intend  to  say  a  word  unkindly  about  him.  I  have  the  highest  regard  for  him; 
but  I  know  that  in  the  heat  of  debate,  passionate  speakers,  such  as  he  is,  very  frequently 
speak  without  thought. 

•  Why,  that  very  statement  is  refuted  by  the  fact  that  during  all  these  years  the  judi- 
ciary of  Virginia  has  been  elected  by  the  Legislature;  and  have  they  not  been  good  men? 

Mr.  O'Flaherty:  Bo  you  think  the  best  men  of  Virginia  have  been  gotten  as  circuit 
judges,  if  it  is  true,  as  it  Is,  that  Siixty-two  cases  were  reversed  and  only  forty-two'  affirmed 
as  shov/n  by  the  last  report  of  the  decisions  of  the  Supreme  Court  of  this  State? 

Mr.  Parks:  I  do  not  think  that  is  any  argument  at  all  as  to  the  want  of  learning  or 
legal  lore  on  the  part  of  the  circuit  judges.  Men  differ  in  their  opinions  on  questions  of 
law,  as  they  differ  on  all  other  questions.  But  I  assert  that  the  members  of  the  judiciary 
of  Virginia,  elected  by  the  General  Assembly,  have  during  all  these  years  been  pure,  high 
minded,  up-right,  honorable  men — men  in  whose  decisions  there  have  been  no  fault  found 
except  by  counsel,  Vv^hen  a  decision  was  handed  down  against  them  which  rubbed  the  hair 
the  wrong  way. 

But  the  gentleman  said  that  since  we  have  been  here  a  gentleman  was  approached 
with  a  proposition  that  if  he  would  let  a  certain  man  be  clerk,  he  would  be  furnished  with 
so  many  votes.  The  gentleman  said  that  that  man  had  the  manhood  to  spurn  the  offer; 
and  yet  he  was  elected.  That,  gentlemen,  destroys  the  argument  of  the  gentleman  from 
Lynchburg.  If  that  be  true,  then  the  man  who  ought  to  have  been  elected  v/as  elected  by 
the  General  Assembly  of  Virginia;  and  the  General  Assembly  of  Virginia  had  the  wisdom 
and  the  foresight  to  put  the  right  man  in  the  right  place. 

That  men  -in  the  Legislature  are  not  all  angels,  I  admit.  I  have  never  seen  angels' 
wings  growing  on  any  of  them.  They  are  not  angels;  and  doubtless  some  men  come  to 
the  Legislature  who  are  not  what  they  ought  to  be.  No  mxan,  I  suppose,  will  deny  that.  But 
[  emphatically  and  respectfully  protest  against  any  such  charge  as  that  the  General 
Assembly  of  Virginia,  the  representatives  of  the  people,  have  placed  themselves,  in  a 
position  where  they  could  be  properly  charged  with  placing  the  offices  of  Virginia  up  at 
a  premhim  and  making  the  legislative  halls  of  Virginia  a  bargain  counter. 

Mr.  Chairman,  I  repeat  that  the  Judiciary  Committee  have  not  sought  to  depart  from 
the  rules  laid  down  by  our  fathers.  How  the  ticket  produced  here  by  the  gentleman  from 
Washington  came  to  be  printed  in  that  way  I  do  not  know.  That  is  something  about 
which  I  know  nothing  and  care  nothing.  But  if  the  idea  that  was  hinted  at  be  true, 
that  such  methods  have  been  adopted  in  one  or  more  counties  of  Virginia  simply  for  the 
purpose  of  perpetrating  a  fraud,  that  is  the  best  possible  evidence  that  we  ought  not  to 
submit  the  election  of  judges  to  the  electorate.  The  people  ought  not  to  be  trusted  with 
the  election  of  judges  if  that  is  the  kind  of  machinery  that  is  to  be  resorted  to. 

Elect  the  judges  by  the  people?  Why?  Oh,  because  the  Legislature  trades!  Y/ell. 
gentlemen,  elect  the  judges  by  the  people,  and  let  the  candidates  go  to  the  political  con- 
vention for  nomJnation;  and  do  you  suppose  there  will  be  no  trading  there?  Who  dares 
say  it  who  knows  anything  about  conventions.  What  man  who  has  ever  dabbled  in  poli- 
tics will  say  that  there  is  no  trading  in  a  political  convention,  and  that  fitness  is  the  only 
thing  considered  in  the  selection  of  candidates?  We  ail  know  the  candidates  are  fre- 
quently selected  simply  because  of  their  relative  position  to  other  candidates  upon  the 
tickets,  so  far  as  the  geography  of  the  State  is  concerned. 

I  say  that  the  Legislature  of  Virginia,  so  far  as  my  experience  goes— and  I  think  I 
know  something  of  its  operation — has,  in  filling  these  positions,  looked  to  the  qualifica- 
tion and  the  fitness  of  the  man  for  the  place.    In  some  cases,  even  when  the  delegates 
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from  a  particular  county  has  come  here  and  put  in  nomination  a  man  for  county  judge, 
the  Legislature  of  Virginia  has  turned  him  down,  disregarding  the  wishes  of  the  repre- 
-sentatives  of  the  people  of  that  county,  because  it  was  satisfied  that  he  was  not  a  proper 
man  for  the  place.    Would  you  ask  it  to  do  more? 

Without  occupying  more  of  your  time,  gentlemen,  I  place  before  you  these  alternatives. 
Will  you  support  the  report  of  this  committee,  and  leave  the  election  of  the  judges  where 
it  has.  been  left  in  all  the  history  of  this  State  except  during  the  period  from  1851  to  18G5? 
'Or  will  you  place  the  election  of  these  officers,  who  are  to  hold  the  scales  of  justice  be- 
tween man  and  man,  decide  rights  of  property,  and  decide  upon  the  life  and  liberty  of 
the  citizen,  in  the  hands  of  an  electorate  that  is  not  such  an  electorate  as  we  had  between 
1851  and  18C5? 

It  has  been  said  that  Thomas  Jefferson  favored  the  election  of  these  judges  by  the  peo- 
ple. Thomas  Jefferson  once  wrote  a  constitution,  which  you  will  find  in  his  notes.  He 
wrote  a  constitution  from  start  to  finish,  intending  to  submit  it  to  the  Convention.  Ha 
divided  the  government  into  three  branches,  just  as  it  is  now.  He  provided  for  tha 
establishment  of  a  court  of  admiralty,  a  general  court  of  common  law,  a  high  court  of 
chancer}',  and  one  supreme  court,  to  be  called  the  court  of  appeals.  He  provided  that  the 
first  three  courts  should  each  contain  four  judges,  and  that  those  twelve  judges  should 
-constitute  the  court  of  appeals,  nine  of  them  to  be  a  quorum. 

What  then?  He  provided  that  every  one  of  the  judges  should  be  elected  by  the  joint 
ballot  of  both  houses  of  the  General  Assembly.  That  was  the  constitution  that  Thomas 
Jefferson  wrote.  He  provided,  further,  that  the  judges  of  the  inferior  court  should  be 
.appointed  by  the  governor  on  the  advice  of  the  council  of  state;  and  the  council  of  state 
was  alv/ays  elected  by  the  General  Assembly. 

That  was  Thomas  Jefferson's  constitution.  That  was  the  constitution  he  wrote  intend- 
ing to  submit  it  to  the  Convention;  and  the  plan  of  that  constitution  was  adopted  by  the 
Convention  of  1829-30. 

Shall  we  leave  these  judges  to  be  selected  by  the  joint  ballot  of  both  Houses  of  tha 
General  Assembly,  or  shall  we  relegate  their  election  to  the  electorate  that  we  now  have? 
I  say  it  is  not  such  an  electorate  as  we  had  from  1851  to  18G5.  No  man  who  has 
dabbled  in  politics,  no  man  who  has  gone  through  a  political  campaign  and  stood  at  the 
precincts  in  his  county  to  get  the  votes  into  the  ballot-box,  can  say  that  the  present 
electorate  is  such  an  electorate  as  we  had  from  1851  to  1SG5.  It  is  a  different  electorate 
altogether;  and  while  you  may  eliminate  as  much  as  you  please  and  purge  as  much  as 
you  please  without  coming  in  conflict  with  the  Federal  Constitution,  I  tell  you  it  is  going 
to  take  years  to  secure  such  an  electorate  as  we  had  between  1851  and  18G5.  I  never  ex- 
pect to  live  to  see  the  time  when  the  electorate  in  Virginia  v/ill  be  as  high  and  as  pure  as 
the  electorate  from  1851  to  18G5.  It  will  take  time  to  get  back  to  that  high  standard.  It 
will  take  time  to  raise  them  from  the  low  strata  to  which  they  have  fallen,  to  which  they 
have  been  reduced  by  demagogues. 

Therefore,  I  am  w^illing  to  go  back  to  my  people  and  face  them,  and  tell  them  what  I 
have  done,  and  tell  them  the  reasons  that  controlled  me,  I  am  willing  to  risk  their  judg- , 
ment,  and  by  their  verdict  to  stand  or  fall.  (Applause.) 

Mr.  Davis:  Mr. Chairman  and  gentlemen  of  the  committee,  I  rise  to  say  but  a  very 
few  words,  to  emphasize  my  vote  upon  this  important  matter,  and  my  own  views  and 
feelings  about  the  election  not  only  of  the  circuit  judges  but  of  all  the  judges  of  the  State 
"by  the  vote  of  the  people,  and  also  to  emphasize  the  wishes  of  the  people  of  my  own  county 
on  this  subject. 

I  believe  in  the  election  by  the  people  not  only  of  judges  but  of  all  the  officials  of  the 
State.  I  believe  they  ought  to  be  as  near  the  people  as  possible.  I  believe  they  ought  to 
be  responsible  to  the  people.  Members  of  this  Convention  are  sent  here  by  the  people. 
They  feel  a  responsibility  that  they  could  not  feel  if  under  some  arrangement  they  had 
been  appointed  to  come  here  and  draft  a  Constitution  for  the  State. 

This  question,  Mr.  Chairman,  has  been  so  fully  and  thoroughly  discussed  by  the  gen- 
tleman from  Danville  (Mr.  Withers)  and  other  gentlemen  on  this  floor  in  favor  of  the 
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position  I  take  that  I  do  not  intend  to  detain  this  committee  now  with  a  discussion  of  the 
subject. 

I  believe  the  circuit  court  judges  ought  to  be  elected  by  the  people.  I  believe  the 
justices  of  the  peace  ought  to  be  elected  by  the  people.  I  believe  the  judges  of  the  Court 
of  Appeals  ought  to  be  elected  by  the  people,  and  I  rose  simply  to  emphasize  my  position 
and  the  position  of  the  people  of  my  county  on  this  subject. 

The  Chairman:  The  question  is  on  the  amendment  of  the  gentleman  from  Warren 
(Mr.  O'Flaherty). 

The  amendment  T^as  rejected. 

The  Chairman:  The  question  recurs, on  the  amendment  of  the  gentleman  from  Wash- 
ington (Mr.  Sum^mers),  that  the  circuit  judges  shall  be  elected  by  the  people  instead  of 
by  the  General  Assembly.    That  is  the  substance  of  the  amendment. 

The  amendment  was  rejected. 

The  Chairm^an:    Are  there  any  further  amendments  to  be  proposed  to  the  section? 
Mr.  Barbour:    Mr.  Chairm.an,  I  move  to  amend  section  10  by  striking  out  the  word 
"eight"  in  line  7  and  inserting  the  word  "twelve,"  so  as  to  read: 
"Hold  his  ofilce  for  a  term  of  twelve  years." 

The-  object  of  the  amendment  is  to  give  the  judges  of  the  circuit  court  the  same  terms 
that,  by  the  provisions  of  this  report,  are  given  to  the  judges  of  the  Supreme  Court  of 
Appeals. 

I  have  never  been  able  to  understand  why  the  judges  of  that  court  should  not  have  as 
long  a  tenure  as  the  judges  of  the  Supreme  Court.  It  seems  to  me  there  is  just  as  much 
reason  for  permanency  of  tenure  in  the  one  as  there  is  in  the  other;  and  I  really  believe 
that  there  is  more  reason  for  a  long  tenure  on  the  part  of  the  circuit  judges,  the  trial 
judges,  than  there  is  on  the  part  of  the  judgesi  of  the  Supreme  Court. 

In  addition  to  that,  if  the  terms  of  these  judges  are  made  twelve  years  instead  of 
eight,  it  will  permit  of  dividing  the  judges  of  the  circuit  court  into  three  classes  and  elect- 
ing one-third  of  them  every  four  years,  thus  making  it  a  more  permanent  body,  and,  in 
order  that  there  should  be  a  change  in  a  majority  of  the  judges,  compelling  any  political 
party,  if  the  term  of  the  Legislature  is  fixed  at  four  years,  to  carry  two  Legislatures,  or 
if  the  term  of  the  Legislature  is  fixed  at  tvv'o  years,  to  carry  eight  Legislatures. 

That  is  all  I  care  to  say  on  this  subject,  sir.    I  hope  the  amendment  will  be  adopted. 

The  amendment  was  rejected,  there  being  on  a  division,  &yes  11,  noes  42. 

Mr.  Richmond:  Mr.  Chairman,  I  move  to  amend  section  10  by  inserting,  after  the  word 
"chosen,"  in  line  11,  the  words  "be  a  resident  of  the  circuit." 

"The  section  now^  reads: 
"He  

That  is  the  judge  ■ 

Shall,  when  chosen,  possess  the  same  qualifications  as  judges  of  the  Supreme  Court 
of  Appeals,  and  during  his  continuance  in  office  reside  in  the  circuit  of  v/hich  he  is  judge. 

There  is  nothing  in  this  section  against  choosing  any  person  not  a  resident  of  the  cir- 
cuit. A  man  on  the  outside  of  the  circuit  could  be  chosen  judge  and  move  in  so  that  he 
would  remain  there  during  his  continuance  in  office.  I  want  to  provide  for  that  contin- 
gency. I  think  it  is  only  fair  and  just  tnat  in  each  and  every  circuit  the  man  chosen  as 
judge  should  be  a  resident  of  the  circuit  at  the  time  of  his  election,  and  then  continue  to 
reside  in  the  circuit  so  long  as  he  is  in  office. 

If  my  amendment  is  adopted  the  section  would  read: 

He  shall,  w^hen  chosen,  be  a  resident  of  the  circuit,  possess  the  same  qualifications  as 
judges  of  the  Supreme  Court  of  Appeals,  and  during  his  continuance  in  office  shall  reside 
in  the  circuit  of  which  he  is  judge. 

I  shall  not  delay  the  committee  by  any  remarks.    I  simply  call  their  attention  to  the 
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fact  that  the  judge,  whoever  he  may  be,  chosen  under  this  Constitution,  should  be  a  resi- 
dent of  the  circuit  and  continue  to  reside  therein  during  his  continuance  in  office. 

Mr.  Hunton:  Mr.  Chairman,  it  seems  to  me  that  there  is  no  necessity  for  embodying 
in  the  Constitution  the  amendment  of  my  friend  from  Scott  (Mr.  Richmond.)  It  would 
be  a  very  extreme  case  where  that  contingency  would  ever  arise,  and  it  would  only  arise 
under  such  conditions,  it  seems  to  me,  as  would  commend  the  action  in  selecting  a  judge 
outside  of  the  circuit.  I  cannot  imagine  that  it  is  probable  any  case  would  arise  where  a 
judge  would  be  selected  outside  of  a  circuit  unless  the  conditions  were  such  as  to  de- 
mand it. 

Mr.  Richmond:  I  desire  to  ask  the  Chairman  of  the  Committee  this  question:  It 
could  arise,  could  it  not? 

Mr.  Hunton:    It  could  arise,  sir. 

Mr.  iJchmond:  This  amendment  would  certainly  cut  it  off  and  prevent  it  from  aris- 
ing, and  It  could  do  no  harm.  Therefore,  let  us  place  the  matter  at  rest  by  putting  it  be- 
yond any  question. 

Mr.  Hunton:  While  I  think  such  a  case  might  arise,  I  would  not  say  that  there  is 
not  a  possibilty  of  a  case  arising  where  such  a  provision  might  do  harm.  I  can  imagine 
Buch  conditions  in  a  circuit  as  that  the  selection  of  a  judge  could  not  be  obtained  satis- 
factorily within  the  circuit.  It  would  be  an  extremely  rare  case  and  one  that  I  think 
would  practically  hardly  ever  arise,  but  still  it  might  arise,  and  I  think  it  would  be  un- 
wise to  put  such  a  limitation  in  the  Constitution.  It  seems  to  me  that  natural  conditions 
will  be  an  absolute  protection  from  such  a  condition  as  my  friend  suggests. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  of  the  gentleman 
from  Scott  (Mr.  Richmond.) 

The  amendment  was  rejected,there  being  on  a  division,  ayes  27,  noes  31. 

The  Chairman:  If  there  are  no  further  amendments  to  be  offered  to  section  10,  the 
Secretary  will  read  section  11. 

Section  11.  The  number  of  terms  of  the  circuits  courts  which  shall  be  held  for  each 
county  and  city  shall  be  such  as  ma^^  be  prescribed  by  law.  But  no  separate  circuit  court 
shall  be  held  for  any  city  of  the  second  class  (as  defined  in  section  13  of  this  article) 
until  said  city  shall  abolish  its  existing  city  court.  The  judge  of  one  circuit  may  be  re- 
quired or  authorized  to  hold  court  in  any  other  circuit. 

Section  12.  That  for  the  purposes  of  a  judicial  system,  the  cities  of  this  Common- 
wealth shall  be  divided  into  two  classes — the  first  class  shall  include  all  cities  contain- 
ing, by  the  last  preceding  United  States  census,  or  other  census  provided  by  law,  10,000 
inhabitants  or  more,  and  the  second  class  shall  include  all  cities  containing  (according 
to  the  same  census)  less  than  10,000  inhabitants.  In  every  city  containing  10,000  in- 
habitants or  more  there  may  be,  in  addition  to  the  circuit  court,  a  corporation  oi  hustings 
court.  In  any  city  containing  30,000  inhabitants  or  more  the  General  Assembly  may 
provide  for  such  additional  courts  as  the  putlic  interests  may  from  time  to  time  require, 
and  in  every  such  city  the  city  courts,  as  tbey  now  exist,  shall  continue  until  otherwise 
provided  by  law.  Every  city  of  the  second  class  which,  to  the  time  this  Constitution 
goes  into  effect,  shall  have  a  corporation  or  hustings  court,  may  abolish  the  same  by  a 
vote  of  a  majority  of  its  qualified  electors  at  two  successive  elections.  Held  for  the  pur- 
pose, not  less  than  twelve  months  apart. 

Mr  Quarles:    I  offer  the  following  amendment  to  section  12. 

The  Secretary:  "Strike  out  "10,000  in  lines  14  and  15  and  substitute  in  lieu  thereof 
"5.000." 

Strike  out  "10,000"  in  line  of  16  and  substitute  in  lieu  thereof  "'5,000." 

After  the  word  "court,"  in  line  20,  add  the  words  "to  be  provided  by  law." 

Strike  out  the  words  "two  successive  elections,"  in  lines  37  and  38,  and  insert  in  lieu 
thereof  the  words  "one  election." 

Strike  out  the  words  "not  less  than  12  months  apart"  in  lines  39  and  40. 

Mr.  Quarles:  Mr.  Chairman,  I  desire  briefly  to  state  the  object  and  effect  of  the 
amendments  proposed. 

Section  12  of  the  article  under  consideration,  divides  the  cities  of  the  Commonwealth 
into  two  classes,  the  first  class  and  the  second  class,  drawing  the  division  line  at  10,000 
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Inhabitants.  Now,  sir,  under  the  present  Constitution  and  laws  in  this  State,  my  city 
Staunton,  has  been,  ever  since  1870,  a  city  ranking  with  the  other  cities  in  this'  Common- 
wealth. She  has  enjoyed,  under  the  Constitution,  all  the  rights  and  privileges  of  every 
other  city.  This  section  reduces  her  from  the'  position  which  she  now  holds  among  the 
first  cities  of  this  Commonwealth  to  a  second  class  city.  It  places  her  along  with  the 
towns  of  Buena  Vista,  B'edford  City,  Williamsburg,  and  other  tovms  whose  populations 
range  from  2,000  to  about  3,000.  This,  I  think,  is  a  great  injustice  to  the  City  of  Staunton. 
She  now  has  as  good  credit  as  any  city  in  this  Commonwealth  in  the  markets  of  the 
country.  She  is  a  prosperous  and  growing  city.  As  has  been  shown  here  on  this  floor, 
the  volume  of  business  in  her  corporation  court  compares  well  with  that  of  Petersburg  an"* 
other  first  class  cities  in  the  State. 

No,  sir,  what  can  be  more  belittling,  more  discouraging,  and  more  disheartening  than 
to  degrade  her  from  the  position  of  a  first  class  city  to  a  second  class  city,  in  line  with  the 
small  towns  of  this  Commonwealth. 

Furthermore,  sir,  they  have  classed  her  with  small  towns  which  are  called  cities,  but 
which  are  not  cities  under  the  present  Constitution.  They  say  to  her,  "Stand  aside  with 
the  small  towns  and  villages;  we  cannot  give  you  a  city  judge  and  pay  half  of  his  salary, 
because  you  are  not  of  sufficient  importance  as  a  subdivision  of  the  State." 

Is  not  that  as  hard  a  blow  as  you  could  give  a  city  in  this  Commonwealth?  Half  of  the 
salaries  of  the  judges  of  Petersburg,  Danville,  Alexandria,  and  other  cities  designated  as 
first-class  is  paid  by  the  State,  but  the  City  of  Staunton  must  pay  the  whole  salary  of  her 
judge  because  of  her  unimportance  and  insignificance  as  a  political  sub-division  of  the 
State!    This  is  the  conclusion  to  be  drawn  from  the  treatment  bestowed  upon  her. 

I  think  the  present  Constitution,  requiring  5,000  people  to  constitute  a  city  is  right, 
and  this  requirement  should  be  retained  in  our  new  Constitution.  I  do  not  think,  sir,  that 
you  should  humiliate  Staunton,  Fredericksburg,  Winchester,  Charlottesville  and  Man- 
chester by  calling  them  second-class  cities,  and  writing  them  down  as  such  in  the  Consti- 
tution of  this  State.  My  amendment  will  give  to  them,  each,  a  corporation  court  and 
each  city  will  be  required  to  pay  half  the  salary  of  the  judge.'  This  is  much  more  reason- 
able than  for  the  city  to  be  required  to  pay  the  whole  salary  and  her  share  of  the  salaries 
of  other  judges,  besides. 

I  come  now  to  the  last  amendment,  which  relates  to  the  "two  successive  elections." 
The  proposed  amendment  strikes  out  "two  successive  elections,"  and  provides  for  only 
one  election  in  lieu  thereof.  There  is  given  by  the  ordinance  to  the  second-class  cities  a 
corporation  court  and  it  is  provided  therein  that  the  people  shall  not  abolish  their  cor- 
poration or  city  court  except  by  two  successive  elections. 

Mr.  Chairman,  such  a  provision  is  in  violation  of  a  fundamental  principle.  Thomas 
Jefferson,  in  his  first  inaugural  address,  said:  "Absolute  acquiescence  in  the  decisions  of 
the  majority  is  the  vital  principle  of  Republics."  Why  should  not  one  election  decide  the 
question  of  the  abolition  of  the  city  court  and  the  substitution  of  a  separate  circuit  court 
in  its  stead?  What  is  the  sense  of  having  two  elections,  if  you  are  willing  to  trust  the 
people?  Why  have  two  expressions  of  the  will  of  the  people,  unless  it  is  done  with  the 
purpose  of  defeating  the  will  of  the  people? 

What  is  the  reason  assigned  for  it?  It  is  said  that  a  judge  may  make  an  unpopular 
decision,  and  that  the  people  may  go  to  the  polls  and  vote  under  excitement  and  prejudice 
and  remove  the  court;  but  suppose  the  court  makes  a  popular  decision?  That  might  be 
done  and  its  effect  felt  at  the  election.  There  is  no  way,  Mr.  Chairman,  of  keeping  either 
the  decisions  of  the  judge  or  the  judge  himself  out  of  an  election  affecting  him.  The  truth 
is,  the  decisions  of  the  court  have  nothing  to  do  with  this  question;  they  affect  as  a  rule, 
only  the  parties  to  the  cases.  The  question  whether  the  court  shall  be  abolished  is  one  of 
governmental  policy  to  be  settled  by  the  will  of  the  people.  When  they  express  their 
will,  it  should  be  obeyed — the  minority  should  acquiesce —  and  whether  the  condition  of 
the  people  will  be  better  with  or  without  the  court  is  a  matter  for  the  people  to  decide. 

Bo,  I  say,  only  one  election  should  be  required,  and  let  that,  when  held,  settle  and 
determine  this  matter.  And  if  you  do  not  change  the  number  of  the  people,  to-wit,  5,000, 
now  required  for  a  city,  to  10,000,  but  let  the  number  necessary  for  a  city  at  the  present 
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time  remain,  then  each  city  will  have  a  corporation  court  and  the  State  will  have  to  pay 
one-half  of  the  salary  of  the  judge.  And  if  you  shall  do  this,  there  will  be  no  need  of  the 
abolition  of  the  corporation  court  and  I  shall  not  object  to  its  retention,  if  the  people  de- 
sire it.  The  State  ought  to  pay  one-half  of  the  salaries  of  the  city  judges  in  cities  like 
Staunton,  Winchester  and  others  in  their  class.  There  is  no  good  reason  why  the  salary 
of  the  judge  of  Staunton  should  not  be  paid  just  as  the  salary  of  the  judge  of  Petersburg 
is,  when  the  volume  of  business  in  the  Staunton  court  is  just  as  great  as  in  the  Petersburg 
city  court.  And  so  do  I  say  of  Manchester,  "Winchester,  Fredericksburg  and  Charottes- 
ville;  and  if  you  v/ill  pay  one-half  of  the  salaries  of  these  judges,  then,  gentlemen,  I  have 
no  complaint  to  make,  except  that  I  want  you  to  leave  with  the  people  the  right  to  say 
which  they  prefer,  a  city  or  a  circuit  court,  and  have  that  decided  by  one  election. 

Mr.  Hunton:  I  am  instructed  by  the  Judiciary  Committee  to  offer  this  amendment, 
to  come  in  at  the  end  of  section  12;  and  as  that  section  is  under  discussion,  it  would  enable 
the  discussion  to  proceed  more  intelligently  to  have  that  amendment  before  the  Committee 
of  the  Whole  v,"hile  the  dicsussion  is  going  on. 

The  Secretary  read  as  follows: 

Add  to  section  12  the  following: 

And  whenever  the  office  of  judge  of  a  corporation  or  hustings  court  of  a  city  of  the 
second  class,  whose  salary  is  less  than  $800,  shall  become  and  remain  vacant  for  ninety 
days  consecutively,  such  court  shall  thereby  cease  to  exist.  In  case  of  the  abolition  of 
the  corporation  or  hustings  court  of  any  city  of  the  second  class,  such  city  shall  there- 
upon become  a  part  of  the  judicial  circuit  of  the  county  wherein  it  is  situated,  until 
otherwise  provided  by  lav/. 

Mr.  Meredith:  Mr.  Chairman,  it  is  more  to  the  amendment  offered  by  the  gentleman 
from  Augusta  (Mr.  Quarles)  than  to  the  amendment  that  has  been  offered  by  the  com- 
mittee that  I  ask  the  attention  of  the  Committee  of  the  Whole. 

I  call  attention  to  the  fact  that  the  cities  that  would  be  affected  by  this  section  are 
the  city  of  Charlottesville,  with  G,449  inhabitants;  the  city  of  Fredericksburg,  with  5,068 
inhabitants;  the  city  of  Manchester,  with  9,715  inhabitants,  and  the  city  of  Staunton,  with 
7,289  inhabitants.  In  other  words,  there  are  five  cities  that  would  be  affected  by  this 
change.  The  result  of  that  would  be  to  transfer  the  burden  which  is  proposed  to  be  borne 
by  these  cities,  and  as  to  which  we  have  heard  no  complaint  except  from  the  gentleman 
from  Augusta  (and  the  delegation  from  Augusta  is  divided  upon  that  point)  and  the  gen- 
tleman from  Charlottesville  (Mr.  Lindsay),  who  stated  that  he  believes  his  people  will 
decide  to  abolish  this  court. 

Therefore,  I  believe  we  are  acting  in  accordance  with  the  v/ishes  of  the  people  of 
these  cities.  The  result  will  be  that  you  will  take  the  burden  of  paying  for  these  courts 
and  put  it  upon  the  State  and  give  them  a  $2,500  judge  or  a  $2,000  judge  for  cities  under 
thirty  thousand  inhabitants,  and  also  entitle  them  to  have  a  circuit  court  there  in  addition 
to  the  corporation  court.  So  I  call  your  attention  to  the  burden  you  would  be  placing 
upon  the  State  by  this  change  proposed  by  the  gentleman  from  Augusta. 

My  impression  is  the  section  provides  that  in  cities  of  over  10,000  inhabitants  both 
courts  are  provided.  I  am  not  certain  as  to  that.  The  chairman  of  the  committee  can 
answer  that  question. 

Mr.  Quarles:    It  does  not. 

Mr.  Meredith:    It  may  be  that  with  30,000  they  may  have  a  double  court. 
Mr.  Quarles:    They  may  not  have  a  double  court  unless  the  population  is  above  ten 
thousand. 

Mr.  Meredith:  Then  you  make  it  a  double  court.  That  is  the  danger  of  it.  You  have 
a  corporation  court  to  be  held  in  a  city  of  five,  or  six,  or  seven  thousand  inhabitants. 

Mr.  Quarles:  I  desire  to  call  the  gentleman's  attention  to  the  fact  that  in  one  section 
here  it  is  provided  that  as  long  as  a  corporation  court  is  held  in  a  city,  no  circuit  court 
shall  be  held  there. 

Mr.  Meredith:  That  is  under  ten  thousand.  Now,  if  you  change  that  to  a  population 
under  5,000,  where  it  is  now  over  5,000,  that  provision  would  not  apply,  and  you  would 
have  a  circuit  court  there  in  addition  to  a  county  court,  and  $1,000  in  addition  to  the  sal- 
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aries  of  each  of  those  judges  would  be  put  upon  the  State,  and  the  State  would  have  its 
judicial  system. 

Mr.  Quarles:  Mr  Chairman,  I  desire  to  call  the  gentleman's  attention  to  the  amend- 
ment which  provides  for  that,  and  it  reads  in  this  way: 

In  every  city  containing  5,000  inhabitants  or  more  there  may  be,  in  addition  to  the 
circuit  court,  a  corporation  or  hustings  court,  to  be  provided  by  law. 

It  is  to  left  with  the  Legislature  asi  to  whether  there  shall  be  two  courts  or  not. 
That  is  the  point  I  make. 

Mr.  Meredith:  No;  the  hustings  court  is  to  be  provided  by  law,  by  your  language. 
Then  you  are  undertaking  in  that  language  to  abolish  these  courts,  and  that  has  already 
been  passed  upon  by  two  votes  in  this  committee. 

I  voted  this  morning  against  any  previous  question,  and  I  voted  against  any  limitation 
of  debate;  but  I  respectfully  submit  that,  there  having  been  two  votes  taken  by  this  com- 
mittee upon  the  proposition  of  abolishing  these  corporation  courts,  the  gentleman  ought 
to  be  satisfied.  We  certainly  have  expressed  ourselves  clearly  on  that  point.  The  object 
of  the  use  of  that  language  is  to  abolish  the  corporation  court,  and  it  seems  to  me  you  are 
asking  the  committee  to  reverse  itself  after  it  has  clearly  and  fully  expressed  its  opinion 
upon  that  point  on  two  occasions. 

Mr.  Quarles :    I  turn  the  matter  entirely  over  to  the  Legislature. 

Mr.  Meredith :  I  know  you  do,  but  you  abolish  the  corporation  court  by  the  Constitu- 
tion, and  you  say:  "To  be  provided  by  law."  That  is  in  the  future,  and  that  means  that 
under  this  Constitution  they  are  abolished.  Let  us  understand  the  language  and  the  ob- 
ject of  the  gentleman  first.  That  was  an  evil  I  had  not  seen  in  the  suggested  amendment 
of  the  gentleman  from  Augusta;  but  I  am  calling  attention  to  the  fact  that  even  if  you 
had  not  proposed  that,  if  yon  intended  to  allov^  them,  to  remain  in  existence,  the  effect 
would  be  to  create  five  corporation  courts  at  $2,000  salary  apiece,  one-half  of  which  is  to 
be  borne  by  the  State,  and  in  addition  to  that,  there  is  to  be  a  circuit  court  in  every  city 
of  over  5,000  inhabitants. 

Mr.  Chairman,  there  has  been  no  burden  put  upon  these  cities.  That  is  my  impres- 
sion as  to  the  present  law.  They  bear  the  expenses  now.  Am  I  not  right  about  that? 
I  know  the  city  of  Richmond  bears  the  expense  of  her  hustings  court;  and  I  believe  every 
other  city  in  the  CommxOnv/ealth  does  the  same.  So  we  are  putting  no  burden  upon  them. 
We  are  not  putting  upon  them  an  expense  that  they  have  not  already  borne.  We  are 
simply  leaving  them  where  they  are  now,  at  their  request,  with  the  understanding  that  if 
they  wish  to. abolish  this  court  they  can  abolish  it. 

Is  not  that  clear?  It  seems  to  me  I  need  not  express  myself  further  upon  that  propo- 
sition,   I  do  not  want  to  go  over  ground  that  has  been  so  thoroughly  discussed. 

But  I  want  to  call  your  attention  to  another  point.  There  is  no  indignity  put  upon  any 
of  these  cities.  The  gentleman  is  confounding  a  proposition  as  to  the  courts  with  a  propo- 
sition as  to  the  charter  of  the  city.  That  is  something  which  is  to  be  reported  upon  by  the 
Committee  on  Cities  and  Towns.  They  may  provide  that  a  body  of  five  thousand  people 
may  have  a  city  charter.    I  believe  they  will  be  acting  m_ost  unwisely,  if  they  do. 

Mr.  Quarles:  I  wish  to  say  that  my  argument  was  in  answer  to  one  that  was  made 
on  the  floor  here,  to  the  effect  that  taking  away  the  corporation  court  and  substituting 
a  circuit  court  in  place  thereof  will  be  humiliating  to  these  cities. 

Mr.  Meredith:  No,  not  at  all.  It  is  not  simply  a  question  of  humiliation;  it  is  a  ques- 
tion of  business,  experience.  Where  you  have  businesis  you  must  have  judicial  determi- 
nation of  the  contracts  and  the  litigation  that  arises  out  of  it.  Otherwise  you  throttle 
business.  You  may  as  well  recognize  that  fact  in  the  beginning.  It  is  no  economy  to  the 
State  to  have  any  system  of  judiciary  that  does  not  allow  the  litigation  that  arises  out 
of  business  the  opportunity  to  have  a  quick  determination. 

But  I  am  calling  attention  to  the  fact  that  the  Committee  on  Cities  and  Towns  is 
under  no  obligation  to  report  as  to  what  shall  be  the  amount  of  population  necessary  to 
create  a  city.  I  most  earnestly  hope,  and  I  shall  most  earnestly  urge,  that  there  shall  not 
be  allow^ed  to  be  created  in  this  State  cities  of  5,000  inhabitants.    I  know  from  observation 
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that  the  burden  the7  have  to  bear  as  cities  is  far  greater  than  is  justified  by  the  amount 
of  population;  and  I  do  hope  that  when  the  proper  time  comes,  the  Committee  on  Cities 
and  Tovrns  will  make  the  limit  a  high  one.  But  that  is  not  now  before  us.  The  present 
question  ane-cts  simply  the  judiciary  of  the  second  class  cities,  and  leaves  them  bearing 
the  same  burden  that  they  have  alwaj^s  borne,  and  which  they  ask  to  bear,  with  the  oppor- 
tunity given  them  to  abolish  it  if  they  desire. 

I  respectfully  submit  that  you  cannot  do  more  for  them,  and  I  respectfully  urge  that 
W8  ought  not  to  do  less  for  them,  than  to  give  them  the  opportunity  to  express  their 
wishes.  Therefore,  I  ask  that  this  effort  again  to  bring  this  Question  before  the  com- 
mittee be  voted  down,  and  that  we  will  allow,  the  committee's  report  to  stand  as  it  is. 
it  having  met  with  your  approbation  by  two  votes. 

Mr.  "Withers:  I  simply  want  to  ask  the  gentleman  from  Augusta  (Mr.  Quarles)  to 
divide  his  amendment.  I  shall  vote  against  the  change  from  ten  to  five,  it  being,  in  my 
respectful  opinion,  utterlj^  unwise,  and  bringing  tack  tipon  tis  the  very  ill  and  evil  that  he 
so  ably  and  at  length  argued  against  ye  seer  day.  But  I  shall  vote  with  a  great  deal  of 
plea-sure  for  the  amendment  of  the  gentleman  from  Augusta,  which  provides  that  one 
election,  and  one  election  only,  shall  be  required  to  abolish  any  court  in  these  smaller 
cities. 

I  would  like  the  committee  to  hear  what  I  ha.ve  to  sa:,"  upon  this  particular  subject, 
in  order  that  they  may  see  what  is  involved  in  the  ixso  elections. 

If  the  people  of  Btiena  Yisca  should  by  a  unanimous  vcie,  decide  to  3-bolish  their  cor- 
poration court,  thej^  would  have  to  go  over  the  same  ground  twelve  months  afterwards, 
under  the  report  of  the  committee.  Now,  that  strikes  me  as  an  absurdit3';  and  it  is  no 
answer  to  sa3^  that  in  a  moment  of  passion  or  public  excitement,  the  people  might  abolish 
their  court.  I  say  it  is  better  to  have  it  abolished  even  in  a  moment  of  excitement  or 
public  passion,  than  that  a  unanimous  vote  of  the  citizens  of  a  community  should  not  be 
regardedjor  respected,  or  that  they  should  be  compelled  to  take  two  votes  to  abolish  v-hat 
they  do  not  want. 

Mr.  Braxton:  Mr.  Chairman,  I  had  not  intended  to  say  anj'thing  more  on  this  sub- 
ject; btit  I  snould  like  to  present  to  the  committee,  a  few  considerations  in  connection 
with  the  matter  just  referred  to  by  the  gentleman  from  Danville. 

He  deals  with  extreme  and  very  improbable  cases.  He  says  that  if,  in  a  community, 
there  was  a  unanimous  vote  to  dispense  with  the  court,  it  would  have  to  be  repeated  in  a 
year.  It  is  also  true  that  If.  in  such  a  cit:r,  there  was  a  majority  of  one  single,  solitary 
man,  not  a  property-owner,  not  a  tax-payer,  possibly,  a  very  undesirable  citizen  the  vote  of 
that  one,  single,  solitary  man  would  abolish  the  court  of  that  city. 

Mr.  Vrithers:  Could  nor,  in  a  similar  contest,  the  vote  of  that  one  man  also  elect  the 
Governor  of  the  State,  or  the  President  of  the  irnited  States? 

Mr.  Braxton:  That  is  all  very  true  sir;  but  the  vote  in  a  city  of  the  second  class  can 
be  taken  readily,  with  little  or  no  expense;  and  it  is  an  unusual  thing  that  courts  may  be 
abolished  by  a  direct  vote  in  that  vray,  in  any  case.  It  is  not  a  burden  on  the  city  that 
the  vote  should  be  repeated  in  twelve  months.  It  gives  an  opportunity  for  a  sober 
second  thought  by  the  people.  If  once  they  actually  abolish  their  court,  they  cannot  re- 
store it;  but  if,  after  maturer  thought  and  further  consideration,  they  prefer  not  to 
abolish  it,  they  can  retain  it. 

Frequently  in  cases  of  that  sort,  especially  where  questions  come  up  involving  "local 
option,"  the  granting  or  refusing  of  liquor  licenses,  or  things  of  that  sort,  when  there  is 
more  or  less  public  excitement  and  interest,  an  unpopular  decision  by  the  judge  would 
make  it  possible  for  his  whole  court  to  be  abolished — a  step  which  the  people  coula  not 
retrace.  This  provision  is  in  the  interest  of  conservatism  and  stabilit:^.  vre  say  to  these 
people,  "You  may  abolish  your  court;  but  do  so  in  a  way  which  will  prevent  hasty  and  ill- 
considered  action,  which  upon  further  reflection  you  would  possibly  like  to  retrace.  If 
you  can  abolish  it  at  one  election,  and  you  should  make  a  mistake,  you  cannot  correct  it; 
and  no  further  vote  will  restore  your  court,  no  matter  hovr  much  you  may  regret  it." 

But  the  amendment  to  which  I  wish  particularly  to  call  the  attention  of  this  com- 
mittee is  the  amendment  just  offered  by  the  committee.    I  think  it  relieves  the  question 
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almost  entirely  of  any  difficulty  growing  out  of  that  provision.  Wherever  a  city  pays  its 
judge  as  much  as  $800,  or  more,  it  is  fair  to  assume  that  it  is  because  the  people  want  the 
judge  there;  they  want  to  maintain  the  court.  The  danger  only  arises  in  very  small  cities 
of  two  or  three  thousand  inhabitants,  such  as  Radford  or  Buena  Vista,  where  the  people 
do  not  pay  their  judges  as  much  as  $800,  in  some  cases  only  $200,  and  so  on.  It  is  per- 
fectly obvious  that  those  cities  will  not  desire  to  retain  their  courts;  and  inasmuch  as  the 
judge  is  cut  off  from  practicing  law  on  such  a  small  salary  as  that,  he  will  inevitably  re- 
sign. 

In  order  to  cover  that  contingency,  it  is  provided  that  whenever,  in  a  city  which  pays 
less  than  $800  to  its  judge,  his  office  becomes  vacant  and  so  remains  for  ninety  days,  the 
court  ipso  facto  shall  cease  to  exist.  It  does  not  cost  them  two  votes  or  one  vote.  It  is 
a  matter  entirely  within  their  hands  and  within  their  power,  without  a  single  solitary 
vote  on  tne  subject.  |If  they  take  so  little  interest  in  it,  or  it  is  so  little  desired,  they  can 
abolish  the  salary  or  cut  it  down  to  any  amount  under  $200;  and  if  the  office  becomes  va- 
cant, the  court  is  abolished.  In  other  cases  where  the  salary  is  over  $800,  if  they  vote  to 
abolish  the  court,  the  Governor  can  assign  another  judge  to  hold  the  court  there  until  the 
second  vote  can  be  taken. 

One  word  more,  and  I  am  through.  This  matter  has  been  thoroughly  discussed.  This 
provision  has  been  published.  It  has  been  carefully  considered  by  the  representatives  of 
the  various  towns  to  be  affected.  As  far  as  concerns  any  expressio  of  opinion  on  the  floor 
by  the  people  who  represent  those  towns,  it  is  entirely  satisfactory  to  them,  with  the  sole 
exception  of  the  city  of  Staunton,  in  which  case,  unfortunately,  there  is  a  difference  of 
opinion  between  m^y  colleague  and  myself.  Now  you  are  undertaking  to  remove  an  al- 
leged evil  of  v/hich  the  people  who  are  to  be  affected  by  it  do  not  complain  and  with  the 
removal  of  which  they  come  here  and  tell  you  they  are  satisfied.  They  know  their  con- 
ditions better  than  you  do.  They  know  what  they  want  and  what  they  are  willing  to 
take.  And  when  they  come  and  tell  you  every  one  of  them,  with  one  exception,  that  it  is 
satisfactory  to  them  and  they  want  it  that  way,  when  in  the  instance  of  the  single  excep- 
tion the  representatives  are  divided  in  opinion  as  to  whether  the  people  want  it  or  not, 
and  when  it  has  also  met  the  approval,  after  careful  consideration,  of  the  Judiciary  Com- 
mittee, I  think  you  ought  to  leave  it  alone.  I  think  you  ought  not  to  do  a  v/ork  or  super- 
erogation in  undertaking  to  relieve  these  people  of  an  imaginary  burden  which  they  tell 
you,  through  their  representatives,  is  no  burden  at  all,  and  from  which  they  do  not  ask 
to  be  relieved. 

I  trust,  therefore,  that  it  may  be  the  pleasure  of  this  committee  to  support  the  report 
of  the  Committee  on  the  Judiciary,  v/ith  the  committee  amendment  which  has  just  been 
added  to  it. 

Mr.  Quarles:  Mr.  Chariman,  just  a  word  or  two  in  conclusion.  I  believe  I  have  a 
right  to  conclude  the  debate,  as  I  opened  it,  in  support  of  my  amendments. 

The  gentleman  says  that  you  should  esta.blish  this  city  court  upon  the  petition,  mark 
you  of  about  twenty-five  people.  Then,  in  the  same  breath,  he  tells  you  that  when  the 
people  vote  upon  it,  and  decide  that  it  must  be  abolished,  you  must  require  two  elections 
by  them  to  this  effect.    Now,  that  is  his  position. 

Mr.  Braxton:, You  mxis-state  my  position.  I  do  not  say  that  you  should  establish  a 
court  on  the  petition  of  twenty-five  or  any  other  number  of  people.  My  position  is  that  a 
court  which  is  already  established,  and  which  has  been  established  for  many  years,  should 
be  allowed  to  remain.    There  is  a  very  great  difference  between  the  two  propositions. 

Mr.  Quarles:  We  are  making  a  Constitution  for  this  State;  and  whatever  we  do  in 
determining  the  courts,  is  an  establishment  of  them.  The  gentleman  is  mincing  words. 
But  there  are  the  county  courts.  What  do  we  do  with  them?  Do  we  continue  them  be- 
cause they  exist  under  the  present  Constitution? 

The  gentleman  says  that  the  city  court  costs  very  little  and  assigns  this  as  a  reason 
v/hy  it  should  be  continued  at  the  entire  expense  of  the  city.  He  says  the  city  court  will 
cost  only  about  twenty  cents  per  head,  and  speaks  of  this  as  a  mere  bagatelle;  and,  there- 
fore, with  propriety,  the  burden  might  be  imposed  upon  the  people.    Mr.  Chairman,  it 
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costs  the  people  of  this  Commoiiwealth  only  three  cents  per  head  to  maintain  the  county 
courts  and  yet  the  gentleman  is  in  favor  of  their  abolition. 

There  is  much  inconsistency  in  this  argument.  He  says:  "We  want  this  court 
continued."  Pray  tell  me,  who  are  "we"?  Does  the  gentleman  constitute  himself  as  the 
sole  representative  of  all  the  people  of  Staunton? 

I  ask  for  only  one  election,  gentleman.  Two  elections  will  be  w^rong  in  principle 
and  most  unreasonable.  The  gentleman,  upon  the  petition  of  about  twenty-five  people, 
has  succeeded  in  having  the  city  court  continued  at  the  sole  expense  of  the  city  of  Staun- 
ton. Why  may  not  8,000  people  upon  a  vote  say  whether  or  not  the  court  shall  be  abol- 
ished? 

There  v/ill  be  great  injustice  done  in  continuing  this  court,  if  the  people  do  not  want 
it.  I  am  perfectly  willing  personally  to  have  it  continued,  if  you  will  put  5,000  as  the 
population  for  a  city,  and  pay  one-half  of  the  salary  of  the  judge.  But  if  you  vv^ill  not 
do  this,  but  hold  that  Staunton  is  not  of  sufficient  importance  to  have  a  corporation  court 
to  be  paid  for  like  the  corporation  court  of  cities  of  the  first  class — that  is,  in  part 
by  the  State — then,  I  say,  give  the  people  the  right  to  say  v/hether  the  court  shall  exist,, 
and,  if  abolished,  to  have  a  separate  circuit  court  at  a  cost  of  about  $100.00  against 
$1,000.00. 

It  is  contended  that  the  people  of  Staunton  should  not  have  the  right  to  say  that 
this  court  shall  be  abolished  by  a  majority  vote  at  one  election;  yet  one  election  elects  the 
delegates  and  senators  to  the  General  Assembly;  one  election  elects  congressmen;  one 
election  elects  the  President  of  the  United  States,  and  one  election  may  authorize  the 
issuance  of  bonds  by  a  city  amounting  to  hundreds  of  thousands  of  dollars.  If  one  elec- 
tion may  impose  a  tax,  v^hy  should  not  one  election  be  sufScient  to  abolish  and  relieve 
the  people  of  a  tax? 

The  Chairman:    The  question  is  on  agreeing  to  the  amendment  of  the  committee. 

Mr.-  Hunton:  Mr.  Chairm.an,  with  the  permission  of  the  committee  I  will  vvith- 
draw  that  amendment  until  the  others  are  disposed  of,  and  submit  it  later. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  of  the  gentleman 
from  Augusta  (Mr.  Quarles). 

The  Chairman:    The  Secretary  will  read  the  first  part  of  the  amendment. 

The  Secretary:  "Strike  out  '10,000'  in  lines  14  and  15,  and  substitute  in  lieu  thereof, 
'5,000.'  Strike  out  '10,000'  in  line  16,  and  substitute  in  lieu  thereof  '5,000.'  After  the 
word  'court'  in  line  20,  add  the  words  'to  be  provided  by  law.'  " 

The  first  portion  of  the  amendment  was  rejected. 

The  Chairman:  The  question  now  is  on  the  second  portion  of  the  amendment,  which 
the  Secretary  will  report. 

The  Secretary:  "Strike  out  the  words  'two  successive  election'  in  lines  37  and  38, 
and  insert  in  lieu  there  of  the  words  'one  election';  and  strike  out  the  words  'not  less 
than  twelve  months  apart'  in  lines  39  and  40." 

The  second  branch  of  Mr.  Quarles'  amendment  was  agreed  to,  there  being  on  a 
division,  ayes,  37  noes,  22. 

The  Chairman:    Are  there  any  further  amendments  to  this  section? 

Mr.  Barbour:  Mr.  Chairman,  just  in  this  connection  I  want  to  call  the  attention  of 
the  committee  to  the  fact  that  the  Committee  on  Cities  and  Tovv^ns  have  agreed  to 
recommend  to  the  Convention  that  these  courts,  instead  of  being  termed  corporation  or 
hustings  courts,  shall  be  termed  corporation  courts.  L^nless  there  is.  some  objection  on 
the  part  of  this  committee,  therefore,  I  would  suggest  that  the  words  "or  husting"  be 
stricken  out. 

Mr.  Hunton:  Mr.  Chairman,  I  see  no  reason  for  retaining  the  words  "or  husting." 
In  inserting  them  the  committee  was  simply  following  the  langu.age  of  the  old  Consti- 
tution.   I  do  not  know  that  any  confusion  can  arise  from  striking  them  out. 

The  Chairman:  In  the  absence  of  objection,  that  will  be  taken  as  the  sense  of  the 
body. 

On  motion  of  Mr.  Keezell  the  committee  rose,  and  the  President  resumed  the  chair. 
On  motion  of  Mr.  B.  T.  Gordon  the  Convention  adjourned  until  to-morrow,  Friday 
December  13,  1901,  at  10  o'oclock  A.  M. 
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FRiDAY,  December  13,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 
Prayer  by  Rev.  W.  F.  Dunaway,  D.  D. 

Mr.  Turnbull  submitted  tiie  following  resolution  which  was  read  : 

Resolved,  That  speeches  in  the  Committee  of  the  "Whole  on  the  further  considera- 
tion of  the  report  of  the  Committee  on  the  Judiciary,  with  the  exception  cf  section  2  of 
said  report,  he  limited  to  twenty  minutes. 

The  resolution  was  agreed  to. 

Mr.  Turnbull:  Mr.  President,  I  desire  to  present  the  report  of  the  special  com- 
mittee appointed  to  confer  with  a  joint  committee  of  the  General  Assembly  with  refen- 
ence  to  the  adjournment  of  that  body.  I  present  it  at  the  request  of  the  chairm.an  of 
the  commiittee. 

The  Secretary  read  as  follows : 

To  the  Convention: 

The  select  committee  appointed  to  confer  with  the  joint  com.rnittee  of  the  Senate 
and  House  of'Delegates  as  to  the  advisability  of  an  adjournment  by  the  General  Assembly, 
beg  leave  to  report  that  they  have  pei formed  that  duty.  It  was  conceded  that  the  matter 
v/as  one  for  the  General  Assembly  to  pass  upon  and  consequently  no  joint  action  was 
taken  by  your  committee  and  the  joint  com.mjttee  of  the  Senate  and  House  of  Delegates 
in  regard  thereto. 

The  joint  committee  of  the  Senate  and  House  of  Delegates  announced  to  your  com- 
mittee that  they  had  agreed  to  recommend  to  their  respective  bodies  the  adoption  of  the 
following  resolution: 

Resolved,  by  the  House  of  Delegates  (the  Senate  concurring),  That  when  the 
General  Assembly  adjourns  on  Friday,  the  20tli  day  of  December,  1901,  it  adjourn  to 
meet  on  Wednesday,  the  19th  day  of  February,  1902. 

Respectfully  submitted, 

JOHN  GOODE,  Chairman. 

On  m.otion  the  Convention  resolved  itself  into  Committee  of  the  W^iole,  upon  the 
report  of  the  Committee  on  Judiciary,  Mr.  Boaz  in  the  chair. 

The  Chairman:  The  committee  yesterday,  previous  to  adjournment;  v/as  consider- 
ing section  12,  and  had  about  finished  the  consideration  of  that  section.  Are  there  any 
further  amendm^ents  tO'  section  12? 

Mr.  Hattcn:  Mr.  Chairman,  immediately  before  the  rising  of  the  committee  yester- 
day- an  amendment  was  offered  by  the  gentleman  from  Culpeper  (Mr.  Barbour)  to> 
section  12  to  the  effect  that  the  words  "or  hustings,"  in  line  19  should  be  stricken  out. 
I  now  ask  that  the  action  of  the  committee  upon  that  amendment  be  reconsidered.  It 
will  be  recalled  that  the  action  of  the  committee  was  without  any  vote,  and  I  believe 
that  a  reconsideration  of  the  action  will  not  be  objected  to-  by  the  gentleman  from  Cul- 
peper nor  by  the  chairman  of  the  com.mittee. 

I  will  state  m_y  object  in  asking  for  this  reconsideration.  The  committee,  in  framing 
its  report,  provided  that  the  court  for  the  cities  should  be  called  corporation  or  hustings 
court.  This  provision  was  ma.de  to  suit  the  condition  of  things  now  existing  in  th© 
Commonv^ealth.  If  this  change  were  made,  the  names  of  several  of  the  city  courts 
would  thereby  be  changed,  and  a  want  of  uniformity  in  the  record  of  the  court  would 
thereby  be  created.  This,  would  be  especially  the  case  in  the  city  v/hich  I  have  the 
honor  to  represent.  The  court  of  that  city  has  been  known  as  the  Hustings  Court  of  the 
City  of  Portsmouth  ever  since  it  has  been  a  court.  I  desire  that  the  nam.e  shall  be 
retained,  and  I  hope  it  v/ill  be  the  pleasure  of  the  committee  to  reconsrider  its  action. 

The  Chairman:  The  question  is  on  the  motion  of  the  gentleman  from.  Portsmouth 
(Mr.  Hatton).to  reconsider  the  vote  by  which  the  amendm.ent  of  the  gentleman  from 
Culpeper  (Mr.  Barbour)  was  adopted. 

The  motion  to  reconsider  was  agreed  to. 

The  Chairman:    The  question  now  is  on  agreeing  to  the  am.endment  of  the  gen- 
tleman from  Culpeper  (Mr.  Barbour). 
The  amendment  v/as  rejected. 
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Mr.  Hunton:  Mr.  Chairman,  I  desire  to  re-offer  the  amendment  that  "U'as  offered 
"by  me  on  yesterday  in  behalf  of  the  committee,  to  come  in  at  the  end  of  section  12. 
That  amendment  has  been  slightly  modified  since  it  was  withdrawn  on  yesterday. 

The  Secretary:    Add,  at  the  end  of  section  12,  the  following: 

And  whenever  the  office  of  judge  of  a  corporation  or  hustings  court  of  a  city  of  the 
second  class,  whose  salary  is  less  than  ?S00,  shall  become  and  remain  vacant  for  ninety 
days  consecutively,  such  court  shall  thereupon  cease  to  exist.  In  case  of  the  abolition 
of  the  corporation  or  hustings  court  of  any  city  of  the  second  class,  such  city  shall 
thereupon  become  in  every  respect  within  the  jurisdiction  of  the  circuit  court  of  the 
county  wherein  it  is  situated,  until  otherwise  provided  by  law%-  and  the  records  of  such 
corporation  court  shall  thereupon  become  a  part  of  the  records  of  such  circuit  court, 
and  be  transferred  thereto. 

The  Chairman:    The  question  is  on  agreeing  to  the  committee's  a.mendment. 
The  amendment  w^as  agreed  to. 

The  Chairman:  If  there  are  no  further  amendments  to  section  12,  the  Secretary 
will  read  section  13. 

The  Secretary  read  section  13,  as  follows: 

Sec.  13.  For  each  city  court  of  record  a  judge  shall  be  chosen  by  the  joint  vote  of 
the  two  houses  of  the  General  Assembly,  and  shall,  after  the  first  election  hereunder, 
unless  sooner  removed  in  the  manner  prescribed  by  this  Constitution,  hold  his  office  for 
a  term  of  eight  j'ears.  He  shall,  when  chosen,  possess  the  same  qualifications  as  judges 
of  the  Supreme  Court  of  Appeals,  and  during  his  continuance  in  office  shall  reside  in 
the  city  of  which  he  is  judge.  At  the  first  election  of  said  judges  under  this  Constitu- 
tion, the  General  Assembly  shall  elect,  as  nearly  as  practicable,  one-half  for  a  term  of 
four  years  and  the  residue  for  a  full  term  of  eight  years.  But  the  judges  of  city  courts 
may  be  required  or  authorized  to  hold  the  circuit  courts  of  any  city  or  county  of  the 
Commonwealth. 

Mr.  Keezell:  Mr.  Chairman,  I  move  to  strike  out  all  after  the  word  "years,"  in 
line  25.  I  am  perfectly  willing  to  have  an  amendment  inserted  that  would  allow  the 
judges  in  the  cities  where  the  State  pays  part  of  their  salaries  to  relieve  the  congestion 
in  the  circuit  courts.  I  do  not  think  it  is  proper,  however,  to  put  m  a  provision  that  the 
judges  in  the  small  cities,  some  of  w^hich  consist  of  2,000  people  or  less,  who  receive 
a  very  small  compensation,  indeed,  and  who  are  very  likelj^  practicing  law  to  all  intents 
and  purposes,  a&  commissioners  of  chancery,  should  be  sent  into  the  circuits  to  relieve 
the  congestion. 

I  have  no  objection,  as  I  said,  to  ariowing  the  judges  in  cities  where  the  State  pays 
part  of  the  expense  to  go  cut  into  the  circuits;  but  I  do  not  think  in  the  case  of  cities 
under  10,CC0  population,  where  they  are  paid  entirely  by  the  cities,  the  judges  ought  to  be 
required  or  expected  to  go  out  into  the  circuits  to  relieve  the  congestion.  Certainly  there 
will  be  considerable  expense  attached  to  their  going,  if  they  do.  They  are  in  no  sense 
part  of  the  State  judiciary,  because  they  are  not  paid  by  the  State.  They  belong  ex- 
clusively to  the  cities,  because  they  are  paid  by  those  cities;  and  I  do  not  think  it  is 
proper  to  require  that  they  shall  go  out  and  hold  circuit  courts  or  districts  courts,  or 
whatever  you  may  choose  to  call  them,  in  the  circuits. 

-Mr.  Hunton:  Mr,  Chairman,  I  entirely  agree  with  the  propriety  of  the  proposition 
of  my  friend  from  Rockingham.  It  was  certainly  contemplated  by  the  committee  that 
that  course  should  be  pursued;  but  they  did  not  deem  it  necessary  to  provide  for  it  in 
the  Constitution.    On  the  contrary,  they  believed  it  to  be  wisest  to  leave  it  out. 

It  was  the  contemplation  of  the  committee  that  the  Legislature  would  use  this 
class  of  city  judges,  in  cities  having  between  10,000  and  30,000  inhabitants,  to  relieve 
any  congested  condition,  just  for  the  reason  my  friend  has  stated,  that  they  were 
judges  ftne-half  of  whose  salary  was  paid  by  the  State.  As  my  friend  has  said,  it  would 
be  improper  for  the  State  to  call  upon  the  judges  of  cities  containing  less  than  10,000 
inhabitants  to  perform  seiwices  outside  of  the  cities  by  which  they  were  exclusively 
paid,  unless  they  were  compensated  therefor. 

The  committee  further  throught,  however,  that  in  the  event  that  the  judges  of  the 
city  courts  of  cities  having  between  10,000  and  30,000  population  were  not  sufficjent  to 
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relieve  the  congestion,  it  should  be  left  in  the  pov/er  of  the  Legislature  to  call  upon  the 
judges  of  the  courts  of  the  cities  having  less  than  10,000  inhabitants.  It  was  not  con- 
templated that  that  should  be  done  without  compensation,  but  that  in  such  a  case  the 
judge,  now  only  paid  by  the  city,  should  be  compensated  by  the  State  for  the  extra 
services  demanded  of  him. 

It  was  contemplated  that  the  judges  of  the  city  courts  of  cities  between  10,000  and 
30,000  would  be  the  judges  upon  whom  the  Legislature  would  be  authorized  to  call; 
but  in  the  event  from  any  cause  it  was  not  in  the  power  of  those  judges  to  render  the 
necessary  relief,  the  Legislature  will  have  the  power  to  call  upon  the  judges  of  the 
smaller  city  courts,  the  Legislature,  of  course,  providing  some  fair  compensation  for 
the  additional  service  rendered  by  them. 

It  seems  to  me  that  that  ;would  be  the  course  which  common  sense  and  reason  and 
prudence  would  dictate  to  the  Legislature  in  dealing  with  this  matter,  and  that  it 
would  be  unwise  to  hamper  them  further  in  the  Constitution.  I  entirely  agree  with  the 
position  of  my  friend.  It  is  only  as  to  the  necessity  of  embracing  it  in  the  Constitution 
that  I  differ  from  him. 

Mr.  Keezell:  Mr.  Chairman,  if  the  gentlemen  agrees  with  me  in  my  position,  what 
possible  objection  can  there  be  to  putting  it  in  the  Constitution?  You  have  gone  to 
work  and  placed  almost  every  other  thing  in  the  Constitution.  You  have  undertaken 
to  tie  the  hands  of  the  Legislature  absolutely  as  to  all  these  other  questions.  If  the 
position  I  occupy  is  a  proper  one,  why  should  you  not  put  this  provision  in  the  Consti- 
tution, when  it  can  be  put  there  hj  the  substitution  of  simply  a  word  or  two.  You  can 
say,  "The  judges  of  city  courts  of  the  first  class,"  or,  if  you  do  not  like  that  langu.age, 
"The  judges  of  city  courts  whose  salary  is  paid  by  the  State,"  if  you  choose  to  put  it 
that  way,  shall  be  authorized  to  go  out  and  relieve  this  congestion. 

1  do  not  think  this  language  ought  to  be  left  at  all  ambiguousi.  It  is  not  the  con- 
templation of  this  Convention  that  the  judges  of  cities  of  the  second  cl3.ss.,  no  part  of 
whose  salary  is  paid  by  the  State,  shall  be  required  to  go  out  and  undertake  to  do  the 
work  of  circuit  judges  all  over  the  State. 

Mr.  Chairman,  I  v»^ithdraw  my  amendment,  so  far  as  striking  out  all  the  section  is 
concerned,  and  simply  ask  to  have  it  read:  "But  the  judges  of  the  city  courts  of  the 
first  class,"  etc. 

Mr.  Braxton:  May  I  suggest  to  the  gentleman  that^he  insert  the  words  "in  cities 
of  the  first  class?" 

Mr.  Keezell:  I  have  not  prepared  the  amendment  carefully.  I  have  just  come 
from  another  committee,  and  have  had  no  time  to  prepare  the  amendment  with  care. 
I  have  explained  the  point  I  desire  to  reach.  The  amendment  can  be  shaped  in  such 
way  as  may  be  thought  best. 

Mr.  Hunton:  Would  it  be  wise  to  take  this  power  away  from  the  Legislature? 
The  only  question  that  occurs  to  me,  to  its  going  in  the  Constitution,  other  than  as 
already  stated,  is  whether  it  would  be  v/ise,  as  contemplated  by  your  amendment,  to 
take  from  the  Legislature  the  power  to  call  upon  judges  of  cities  of  the  second  class, 
paying  them  a  fair  compensation  for  their  services,  in  the  event  that  the  judges  of  the 
cities  having  between  10,000  and  30,000  inhabitants  were  not  sufficient  to  relieve  the 
congestion?    I  simply  make  that  suggestion  to  the  mind  of  my  friend. 

Mr.  Keezell:    I  think  that  is  provided  for  in  this  language. 

Mr.  Hunton:  I  merely  desire  to  bring  to  your  consideration  those  views  of  this 
praxtical  m.atter.  I  do  not  think  it  is  a  very  serious  objection,  for  the  reason  that  I 
am  confident  that  the  judges  of  the  cities  of  between  10,000  and  30,000  population  will 
be  able  to  relieve  the  congestion. 

Mr.  Keezell:  I  have  no  objection  in  the  world  to  that  class  of  judges.  But  if  the 
position  is  a  correct  one,  that  we  are  to  get  a  judiciary,  by  giving  them  good  salaries, 
that  will  measure  up  to  all  requirements,  that  might  not  be  the  case  with  the  judges 
selected  from  these  small  cities.  I  do  not  think  you  ought  to  undertake  to  put  upon  the 
counties  of  this  Commonwealth  a  class  of  judiciary  which  you  are  not  willing  to  put 
upon  the  cities,  or  which  you  are  not  willing  to  put  into  the  districtsi  where  the  conges- 
tion nught  occur.    Therefore,  I  think  the  hands  of  the  Legislature  ought  to  be  tied  In 
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reference  to  this  matter.  If  a  continued  state  of  congestion  exists  in  anj'  circuit,  that 
circuit  can  be  rearranged  and  a  judge  placed  there  vs'-ho  will  be  able  to  perform  all  of  the 
important  duties  of  judge  of  the  circuit. 

I  therefore  think  this  amendment  ought  to  be  adopted. 

Mr.  Braxton:  Mr.  Chairman,  I  fully  concur  in  the  views  stated  by  the  gentleman 
from  the  county  of  Rockingham  (Mr.  Keezell).  It  seems  to  me  the  judges  of  the  cities 
of  the  second  class  ought  not  to  be  required,  under  Sluy  circumstances,  to  do  circuit 
work.  Not  only  are  they  not  paid  by  the  State  but,  as  he  well  says,  they  are  different 
from  the  other  judges  in  that  no  fixed  salary  is  provided  for  them,  and  in  some  instances 
they  may  not  be  of  that  class  which  it  is  deemed  necessarj^  and  wise  to^  secure  for 
circuit  judges  throughout  the  State. 

As  far  as  I  am  concerned,  I  would  be  yevy  glad  to  vote  for  the  amendment  of  the 
gentleman,  which  I  understand,  if  he  adopts,  the  suggestion  I  make,  amounts  to  the 
insertion  in  line  2G  of  section  13,  after  the  words  "city  courts,"  of  the  words,  "in  cities 
of  the  first  class. 

The  Chairman:    The  question  is  on  agreeing  to  the  amendment  of  the  gentleman 
from  Rockingham  (Mr.  Keezell). 
The  amendment  was  agreed  to. 

Mr.  Quarles:    Mr.  Chairman,  I  have  an  amendment,  which  I  wish  to  offer. 

The  Secretary:  After  the  word  "be,"'  in  the  second  line,  strike  out  the  words 
"chosen  by  the  vote  of  the  two  houses  of  the  General  Assembly,"  and  insert  in  lieu 
thereof  the  words  "elected  by  the  qualified  electors  of  the  city  of  such  court." 

Mr.  Quarles:  Mr.  Chairman, I  have  no  desire  to  further  discuss  the  question  as 
to  how  judges  should  be  elected:  and  I  am  ready  for  a  vote  to  be  taken. 

The  amendment  was  rejected. 

Mr.  Hunton:  Mr.  Chairman,  in  behalf  of  the  committee  I  desire  to  offer  an  amend- 
ment. It  begins  at  line  15  of  section  13,  which  reads:  "And  during  his  continuance  in 
office  shall  reside  in  the  city  of  which  he  is  judge."  I  desire  to  amend  the  clause  so 
that  it  will  read  as  follows : 

Shall  reside  within  the  jurisdiction  of  the  court  of  which  he  is  judge. 

Under  the  present  conditions  the  judge?  of  the  city  courts  have  jurisdiction  for  a 
mile  beyond  the  limits  of  their  respective  cities.  It  is  possible,  nay  probable,  indeed 
I  believe  it  is  true,  that  the  judge  may  live  vvithin  the  jurisdiction  of  his  city  and  yet  not 
in  the  city  itself.  I  can  conceive  no  reason  whj'  he  should  be  required  to  live  within  the 
city;  and  it  seems  to  me  it  would  answer  erevy  purpose  if  he  lived  within  the  jurisdic- 
tion of  the  court  over  which  he  presided.  So  far  as  I  know  and  believe,  this  amendment 
meets  with  the  approval  of  the  committee. 

The  Chairman:    The  question  is  on  agreeing  to  the  committee's  amendment. 

The  am^endment  was  agreed  to. 

The  Chairman:  If  there  are  no  further  amendments  to  section  13,  the  Secretary 
will  read  section  14. 

Sec.  14.  The  General  Assembly  shall  have  power  to  establish  such  court  or  courts 
of  land  registration  as  it  may  deem  proper  for  the  administration  of  any  law  it  may 
adopt  for  the  purpose  of  the  settlement,  registration,  transfer,  or  assurance  of  titles 
to  land  in  the  Commonwealth,  or  any  part  thereof. 

Mr.  Hunton:  Mr.  Chairman,  in  explanation  of  this  section.  I  desire  to  say  that  it 
was  put  in  at  the  suggestion  of  gentlemen  who  were  interested  in  the  Torrens  system 
of  land  registration.  Of  course  the  Constitution  does  not  imdertake  to  deal  with  that 
question,  or  even  to  give  a  direction  thereupon;  but  it  was  believed  that  there  were 
constitutional  difficulties  in  adopting  the  Torrens  system  without  this  section.  It  was., 
therefore,  embodied  in  the  Constitution,  in  order  that  the  Legislature  might  be  free 
to  deal  with  the  Torrens  system  accordingly,  as  it  might  commend  itself  to  their  good 
judgment  or  otherwise.    That  is  the  sole  object  of  the  section. 

The  Chairman:    The  Secretary  will  read  the  next  section, 
99 — Const".  Debs. 
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Sec.  15.  The  General  Assembly  shall  have  power  to  confer  upon  the  clerks  of  the 
several  circuit  courts  jurisdiction,  to  be  exercised  in  the  manner  and  under  regulations 
to  be  prescribed  by  law,  in  the  matter  of  the  admission  of  wills  to  probate  and  of  the 
appointment  and  qualification  of  guardians,  personal  representatives,  appraisers,  and 
committees  of  the  estates  of  persons  who  have  been  adjudged  insane. 

The  Chairman:  The  Secretary  will  read  the  amendment  proposed  by  the  gentle- 
man from  Fairfax  (Mr.  Moore). 

The  Secretary:  Add  at  the  end  of  the  section,  "And  in  such  other  m.atters  as  the 
General  Assembly  may  determine." 

Mr  Hunton:  At  the  suggestion  of  the  gentleman  from  Dinwiddle  (Ml-.  Epes),  I 
suggest  that  there  be  added  at  the  end  of  the  fifteenth  line  the  words,  "And  committees 
of  the  estate  of  persons  who  have  been  adjudged  insane  or  convicted  of  felony." 

Mr.  Braxton:    Mr.  Chairman,  I  cannot  think  that  amendment  ought  to  go  in  in 
•  as  broad  lang-uag©  as  it  contains  thus  conferring  jurisdiction  on  the  clerks  in  any  other 

matter  at  all.  It  may  have  the  effect  of  converting  the  clerks  into  judges..  I  think  it 
ought  to  read  "any  other  uncontested  matter,"  in  any  event;  but  to  say  that  the  Legisla- 
ture can  confer  on  the  clerks  jurisdiction  of  the  court  in  any  other  matter  they  choose, 
it  seems  to  me  is  going  too  far. 

Mr.  R.  Walton  Moore:  I  will  remind  my  friend,  v/ho  is  a  member  of  this,  committee, 
that  he  has  undertaken  to  confer  by  this  section  a  certain  authority  on  the  clerks  with- 
out limiting  it  to  uncontested  cases.  The  proposed  amendment  will  not,  as  regards 
that  point,  change  it  at  all. 

Mr.  Braxton:  It  may  be,  Mr.  Chairman,  that  even  the  language  which  is  now  em- 
ployed should  be  more  guarded;  but  if  so,  a  fortiori,  how  will  it  be  v/hen  you  undertake 
to  extend  it  to  every  conceivable  subject?  As  it  now  stands,  the  section  authorizes 
the  Legislature  to  confer  upon  these  clerks  the  power  of  admitting  wills  to  probate,  the 
appointment  and  qualification  of  guardians,  and  so  forth.  It  may  be  that  that  should 
be  limited  to  uncontested  cases;  but  however  that  is,  I  think  it  is  going  too  far  to  say 
"and  in  any  other  case  whatsoever." 

I  do  not  see,  I  admit  to  my  friend,  who  is  a  very  careful  draughtsman,  what  possible 
harm  could  come  by  inserting  the  word  "uncontested."  It  may  be  that  it  would  be 
well  to  limit  even  the  powers  we  give  them.  I  am  sure  there  is  no  difference  between 
the  gentleman  and  myself  as  to  what  powers  ought  to  be  conferred.  It  is  simply  a  ques- 
tion of  the  language  tO'  be  used  and  whether  it  is  wise  to  use  such  broad  terms. 

Mr.  R.  Walton  Moore:  I  think  my  friend  has  lost  sight  of  the  provision  in  this 
section  to  the  effect  that  the  clerks  shall  be  controlled  in  the  exercise  of  the  authority 
^ven  them.  It  is  provided  that  the  General  Assembly  shall  enact  laws  to  carry  out  the 
design  of  the  section.  It  is  not  to  be  supposed  that  any  such  law  will  permit  a  clerk 
to  dispose  of  a  contest.  The  obvious  purpose  is  to  give  him  authority  in  mere  routine 
matters,  and  it  is  not  to  be  supposed  that  any  statute  will  be  enacted  going  beyond  that 
purpose. 

Mr.  Braxton:  May  I  ask  the  gentleman  before  he  takes  his  seat  to  state  what  ob- 
jection there  could  be  to  the  insertion  of  the  word  "uncontested"?  It  would  certainly 
make  it  better.  It  seems  to  me  that  the  Legislature  ought  not  to  have  the  right  to 
confer  upon  the  clerk  the  power  to  try  common  law  cases,  action  for  judgment  on  a 
bond,  or  anything  of  that  sort,  but  if  you  say  "any  uncontested  cases"  it  would  be  dif- 
ferent. I  will  ask  my  friend  what  objection  could  he  have  to  the  insertion  of  that  single  , 
word  ? 

Mr.  R.  Walton  Moore:  Only  this,  sir,  that  when  you  put  in  an  adjective  of  that 
sort,  you  give  an  opportunity  for  doubt  and  for  construction.  The  word  "uncontested" 
has  a  very  vague  and  indefinite  meaning.  I  cannot  see  that  there  is  any  gain  at  all 
by  attempting  a  constitutional  limitation  when  the  entire  subject  can  be  safely  left  to  the 
General  Assembly. 

Mr.  Thom:  Mr.  Chainnan,  I  hope  the  gentleman  from  Staunton  (Mr.  Braxton) 
will  not  insist  on  his  objection.  This  section  does  not  undertake  to  confer  jurisdiction 
nnon  the  clerks  of  the  courts.  It  merely  is  a  safety  valve,  if  I  may  so  expres.s  it,  to  the 
proposed  new  system  of  the  judiciary.    It  is  putting  some  elasticity  into  the  system  for 
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the  purpose  of  providing  method  which  the  Legislature  may  in  its  discretion  adopt 
for  the  purpose  of  facilitating  the  business  of  the  people. 

Now,  it  is  exceedingly  unwise,  in  my  judgment,  to  let  distrust  of  the  L-egislature 
and  of  its  discretion  be  impressed  upon  eveiT  lio-e  of  our  new  Constitution.  Certain  it 
is  that  if  representative  government  is  a  success,  the  great  popular  assembly  of  the 
people  can  be  trusted  to  exercise  a  wise  discretion. 

Suppose  it  were  to  become  necessary  or  desirable  to  broaden  this  power  in  the 
clerks,  in  order  to  make  this  nev/  judicial  system  a  working  and  practical  thing,  so  that 
matters  in  which  there  was  some  controversy  might  be  (.leterniined  by  the  clerks  of 
the  courts  without  waiting  to  put  the  parties  in  interest  to  the  delay  and  to  the  loss 
incident  to  waiting  for  the  tenns  of  a  court,  is  it  possible  that  we  cannot  trust  the  Leg- 
islature 04  the  State  to  pass  on  that  question  of  discretion?  Is  it  possible  that  they 
could  have  any  selfish  purpose  in  creating  a  general  law  conferring  jurisdiction  on  clerks 
of  the  courts?  Is  it  not  more  likely  that  that  discretion  will  be  sparingly  used  and  will 
be  gtiarded  with  v/isdom? 

The  Legislature  comes  here  year  after  year,  and  deals  vvith  the  details  of  govern- 
ment. We  should  not  attempt  to  go  into  those  details  any  further  than  is  necessary. 
We  should  leave  those  details  to  be  determined  as  they  arise,  and  we  should  only  be 
sure  that  the  power  left  by  this  Convention  in  the  people  is  ample  for  the  protection  of 
their  interests.  I  do  not  see  that  Rny  just  criticism  can  be  made  of  the  amendment 
as  offered  by  the  gentleman  from  Fairfax.  I  think  it  is  a  veiw  wise  addition  to  the  com- 
mittee's work. 

Mr.  Braxton:  Mr.  Chairman,  it  seems  to  me  this  matter  does  not  involve  any  ques- 
tion of  distrust  of  the  Legislature.  The  whole  purpose  and  object  of  a  Constitution  is 
to  put  certain  restrictions  upon  the  pov/ers  of  the  Legislature.  Tliat  does  not  imply 
any  distrust  of  them  whatsoever. 

My  objection  to  the  amendment  proposed  by  the  gentleman  from  Fairfax,  in  the 
language  in  which  it  is  now  couched,  is  that  it  confers  upon  the  Legislature  the  right  to 
confer  upon  the  clerks  of  the  courts  practically  all  the  powers  that  could  be  conferred 
upon  a  judge  in  vacation.  If  the  committee  are  prepared  to  do  that,  they  should  vote 
to  support  that  provision;  but  I  take  it  that  it  is  not  the  intention  or  desire  of  this  com- 
mittee to  confer  upon  the  Legislature  any  such  power,  not  because  there  is  any  distrust 
of  the  Legislature,  not  because  there  is  any  failure  of  popular  governm.ent,  but  because 
in  the  very  nature  of  the  governments  which  have  prevailed  in  this  country  ever  since 
it  has  been  a  free  countr}^  the  pc^wers  conferred  upon  all  Legislatures  are  more  or  less 
restricted.  If  there  is  occasion  to  make  Constitutions  at  all,  that  occasion  arises  simply 
out  of  the  fact  that  there  are  certain  fundamental  laws  which  it  is  not  desired  that  the 
Legislature  should  pass,  a.nd  certain  powers  that  they  should  not  infringe. 

I  simply  wish  to  again  call  the  attention  of  the  committee  to  the  effect  of  this  lan- 
guage, which  is  that  the  Legislature  may  in  its  discretion  practically  convert  into  judges 
the  clerks  of  the  courts,  men  who  are  not  lawyers  at  all,  men  who  have  none  of  the  qual- 
ifications which  we  pres.cribe  for  judges,  and  confer  upon  them  at  their  own  will  all  the 
powers  which  could  be  exercised  by  judges  in  vacation. 

I  am  sure  that  it  is  not  our  desire  to  confer  any  such  power  upon  them.  I  am  sure 
that  it  is  not  the  desire  of  the  gentleman  from  Fairfax  or  the  gentleman  from  Norfolk 
to  confer  such  powers  upon  them;  and  my  purpose  was  merely  to  call  attention  to  the 
fact  that  the  language  would  have  that  effect,  which  I  am  sure  they  do  not  wish  it  to 
have. 

I  suggest  to  my  friend  that  I.  and  doubtless  a  large  number  of  us  here,  wish  to  ex- 
tend the  powers  of  the  clerks  in  these  particulars  probably  just  as  far  as  he  does,  and 
as  the  difference  now  is  only  a  question  of  language  and  how  to  express  it,  it  would  be 
well  to  pass  by  for  the  present  the  section  in  question  and  let  the  committee  further 
consider  it,  or  let  the  gentleman  himself  consider  more  maturely  the  exact  language  in 
which  to  present  his  view. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  I  am  not  unwilling  that  the  section  shall  be 
passed  by  in  order  to  give  the  committee  an  opportunity  to  recast  it.  I  have  called  the 
attention  of  my  friend  from  Augusta  (Mr.  Braxton),  who  is  a  member  of  the  committee. 
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to  the  fact  that  it  is  beyond  all  questions  that  the  section  as  reported  leaves  to'  the  Gen- 
eral Assembly  the  widest  discretion  as  to  whether  or  not  the  contests  shall  be  enter- 
tained by  the  clerk,  and  as  to  whether  those  contests  shall  b©  finally  determined  in  the 
clerk's  office. 

Tlie  evil  he  apprehends  in  case  the  amendment  I  have  offered  is  adopted  is  an  evil 
that  nmy  be  produced  by  the  section  as  it  now  stands,  Avithout  the  change  of  a  word  or 
a  line.  His  committee  has  trusted  the  General  Assembly  to  limit  the  authority  of  the 
clerks  to  uncontroverted  matters.  Now  my  position  is  that  we  can  safely  trust  the 
General  Assembly  to  enlarge  the  class  of  matters  respecting  which  the  clerka  shall  have 
authority,  assuming  confidently  that  the  clerks  will  not  be  empowered  to^  decide  contests. 

I  come  from  one  of  the  most  progressive  counties  of  this  Commonwealth.  It  is 
near  to  the  capital  of  the  country.  Its  population  is  increasing  rapidly.  Its  business 
is  growing  in  every  way.  I  have  acquiesced  in  the  proposition  of  the  committee  that 
there  shall  be  a  single  court  system,  the  term  to  be  bi-monthly.  But  I  would  be  unwill- 
ing to  do  this,  as  it  would  unfairly  hamper  my  people,  unless  a  great  deal  of  the  routine 
business  that  now  goes  into  the  courts  is  placed  in  charge  of  the  clerksi.  Unless  that 
be  done,  at  the  very  first  session  of  the  General  Assembly  after  this  Constitution  goes 
into  effect,  there  will,' perhaps,  be  an  application  which  cannot  be  rejected  for  monthly 
tenns  of  the  court  in  that  county. 

This  subject  may  seem  a  trifling  one  to  some  gentlemen,  but  it,  in  my  view,  is  an 
important  one.  One  means,  in  my  judgment,  by  which  you  can  prevent  continual  appli- 
cation  from  the  various  counties  for  monthly  terms  of  court  and  a  greatly  increased 
expenditure,  is  to  vest  in  the  clerksi  of  the  court  that  authority  which  they  possess  to 
such  a  large  extent  in  some  other  States. 

The  question  tha^t  is  now  presented  by  my  distinguished  friend  from  Augusta  is  a 
question  that  does  not  seem  to^  have  been  considered  by  his  committee,  and  it  does  not 
impress  me  as  serious. 

Mr.  Braxton:  "^Vherein  does  the  language  which  you  s.uggest  differ  from  language 
to-  this  effect,  "That  the  Legislature  may  confer  upon  the'  clerks  of  the  courts  all  the 
powers  that  may  be  exercised  by  a  judge  in  vacation?"  If  your  language  goes  in,  v^^here- 
in  does  it  differ  from  that  language,  and  would  you  be  willing  tO'  vote  for  such  a  pro- 
vision? 

Mr.  R.  ¥/:alton  Moore:  My  friend  has  not  been  afraid  to  put  in  this  report  a  pro- 
vision that  the  clerks  shall  have  authority  in  probate  and  certain  other  matters,  without 
saying  one  single  word  as  to  how  limiting  their  authority.  If  he  is  willing  to  stand 
upon  his  report,  he  ought  not  to  be  unwilling  to  take  the  language  of  the  amendment 
which  I  have  offered. 

I  agree  with  him  that  w©  do  not  want  to  make  a  clerk's  office  a  court  and  convert 
the  clerks  into  judges.  None  of  us  propose  that.  The  question  we  are  discussing  now 
is  whether  we  will  undertake  to  work  all  the  detailsi  in  the  Constitution  or  whether 
we  will  let  the  General  Assembly  protide  for  the  details  by  the  statute  which  it  will  find 
It  necessary  to  enact. 

So  far  as  I  am  concerned,  I  am  perfectly  willing,  as  I  said  in  the  outBet,  to  have 
the  section  passed  by,  in  order  that  my  friend,  the  chairman  of  the  committee,  may 
confer  with  his  associates  and  determine  in  what  language  it  should  be  expressed.  We 
are  all  trying  to  get  at  the  same  thing,  and  I  respectfully  submit  that  the  subject  is  of 
too  much  importance  and  consequence  to  be  hastily  considered. 

Mr.  Robertson:  In  my  opinion  the  language  that  is  used  here,  when  taken  in  con- 
nection with  other  portions  of  the  Constitution,  means  exactly  the  same  thing;  that  when 
we  provide  that  there  shall  be  certain  courts  in  this  Commonwealth,  and  when  we  also 
provide  that  all  the  different  departments  of  the  Government  shall  be  kept  separate,  we 
practically  provide  for  all  the  judicial  power  that  the  Legislature  can  deal  with;  in 
other  words,  that  unless  we  have  a  special  clause  here  with  reference  tO'  clerks,  the  Leg- 
islature would  have  no  power  to  confer  upon  the  clerks  any  judicial  power  whatsoever. 

That  has  been  decided  in  other  States,  as  the  chairman  of  the  committee  suggested, 
with  reference  to  the  Torrens  system.  As  I  understand  it,  the  difficulty  in  Illinois  was 
that  they  undertook  to  give  judicial  power  to  certain  officers  who  had  no  right,  under  the 
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Constitution  of  the  State  of  Illnois,  to  have  anj-  judicial  power.  So  I  ssly  that  under  the 
Constitution  of  Virginia  the  Legislature  would  not  have  a  right,  as  the  gentleman  from 
Warren  suggested,  to  deal  with  this  matter  if  we  left  this  section  out  entirely.  I  do  not 
think  that  would  do  at  all.  I  do  think  that  we  ought  to  give  these  clerks  more  power 
than  they  have,  on  account  of  the  fact  that  this  Convention  has  shown,  by  an  over- 
whelming majority,  that  they  intend  to  do  av\^ay  with  the  county  courts.  There  are  mat- 
ters arising  every  day  which  require  attention.  People  are  dying  and  their  estates 
ought  to  be  committed  to  someone  to  take  care  of  them.  People  are  being  declared 
insane  and  their  estates  need  committees  to  take  care  of  them.  There  are  a  number 
of  matters  that  need  immediate  attention;  and,  in  my  opinion,  under  the  system  adopted 
here,  we  are  not  only  not  going  to  have  monthly  terms,  but  if  we  have  four  terms  a 
year  in  most  of  the  counties  of  the  State  we  will  be  doing  well. 

For  that  reason  I  heartily  concur  in  the  general  idea  that  is  outlined  here  in  the 
section  we  are  now  discussing,  that  we  ought  to  give  the  clerks  certain  enumerated 
powers  which  we  know  as.  a  matter  of  fact  require  immediate  attention.  But  I  want  to 
say  frankly  that  I  am  utterly  opposed  to  putting  in  here  such  language  as  to  practically 
make  the  circuit  court  clerks  county  judges  in  every  county  of  the  State.  That  is  prac- 
tically what  it  would  be.  This  Convention  would  be  refusing  to  leave  us  cmr  old  county 
court  system,  and  then  it  would  turn  around  and  give  the  Legislature  the  power  to 
make  the  clerks  county  judges. 

If  we  are  going  to  give  these  clerks  any  power  we  ought  to  be  very  careful  what 
power  we  give  them.  They  are  not  men  selected  on  accoimt  of  their  judicial  fitness  and 
knowledge.  The  gentleman  from  Fairfax  may  be  right  in  saplng  that  the  language  we 
have  used  here  is  inapt  and  ought  to  be  referred  back  to  the  committee.  I,  for  one, 
have  no  objection  to  that,  becatise  I  am  afraid  we  have  given  them  more  power 
than  we  ought  to  give  them.  Vv^e  ought  to  guard  more  than  we  have  done  the  language 
here;  and  I  certainly  object  to  adding  to  what  is  here  a  general  provision  that  the 
Legislature  may  give  these  clerks  such  jurisdiction  as  it  may  see  fit  to  give. 

I  am  inclined  to  think  we  have  given  these  clerks  too  much  power;  but  v/hat  I  do 
object  to  is  that  this  committee  should  now  add  to  the  power  tliat  we  have  given  them 
additional  powers  which  will  create  little  county  judges  who  shall  tir^r  cases  without 
a  jury,  and  have  the  effect  of  giving  us  a  worse  county  court  system  than  any  that  has 
been  abused  on  the  floor  of  the  Convention. 

The  Chairman:  The  gentleman  from  Augusta  (Mr.  Braxton)  moves  that  the  amend- 
ment be  passed  by  temporarily. 

The  motion  was  agreed  to. 

The  Chairman:    The  Secretary'  will  read  the  next  section. 

Sec.  16.  All  the  judges  shall  be  commissioned  by  the  Governor.  They  shall  receive 
such  salaries  and  allowances  as  may  be  determined  by  law  within  the  lim^itations  fixed 
by  this  Constitution,  the  amount  of  which  shall  not  be  increased  or  diminished  during 

their  terms  of  office.    Their  terms  of  office  shall  commence  on  the  first  day  of   

next  following  their  election,  and  whenever  a  vacancy  occurs  in  the  office  of  judge,  his 
successor  shall  be  elected  for  the  unexpired  term. 

The  Chairman:  Are  there  any  amendments  to  be  proposed  to  section  16?  If  not, 
the  Secretary  will  read  the  next  section. 

Sec.  17.  The  salaries  of  the  judges  of  the  Supreme  Court  of  Appeals  shall  be  not 
less  than  $4,000  per  annum,  and  shall  be  paid  by  the  State. 

The  salaries  of  the  judges  of  the  circuit  courts  shall  be  not  less  than  $2,500  per 
annum,  one-half  of  which  shall  be  paid  by  the  State,  the  other  half  by  the  cities  and 
counties  composing  the  circtiit,  according  to  their  respective  population;  except  that  as 
to  the  salary  of  the  judge  of  the  circuit  court  of  the  city  of  Richmond,  the  State  shall 
pay  the  proportion  thereof  which  would  otherwise  fall  to  the  city  of  Richmond.  The 
salaries  of  the  judges  of  city  courts  in  cities  containing  not  less  than  10,000  nor  more 
than  30,000  inhabitants,  shall  be  not  less  than  ?2,000  per  annum,  and  in  cities  containing 
m-ore  than  30,000  inhabitants  not  less  than  S2,500  per  annum.  The  salaries  of  judges  of 
the  city  courts  containing  more  than  10,000  inhabitants  shall  be  paid,  one-half  by  the 
State,  the  other  half  by  the  city.  The  whole  of  the  aforesaid  salaries  of  said  judges  shall 
be  paid  out  of  the  State  Treasury,  the  State  to  be  reimbursed  by  the  respective  cities 
and  counties.    Each  such  city  may,  by  the  vote  of  its  council,  increase  the  salaries  of 
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its  city  or  circuit  judges,  or  any  one  or  m,ore  of  them  as  it  may  deem  proper,  such  in- 
crease to  be  paid  wholly  by  the  said  city,  but  such  additional  allowance  or  allowances 
shall  not  be  increased  or  diminished  during  the  term  of  office  of  the  judge.  Each 
city  containing  less  than  10,000  inhabitants  shall  pay  the  salary  of  the  judge  of  its  cor- 
poration or  hustings  court. 

Mr.  Quarles:  I  offer  an  amendment  to  section  17.  After  the  word  "be"  in  line 
three,  strike  out  the  following  words: 

Not  less  than  $4,000  per  annum,  and  shall  be  paid  by  the  State. 

And  to  insert  in  lieu  thereof  the  words: 

As  prescribed  by  law. 

Mr.  Summers:  I  offer  a  substitute  for  section  17.  I  move  to  strike  out  all  after 
the  word  "courts,"  in  line  7,  and  insert  in  lieu  therof  the  words: 

And  city  courts  shall  be  as  prescribed  by  law. 

Mr.  Quarles:  Mr.  Chairman,  I  am  in  favor  of  paying  good  and  substantial  salaries 
to  judgesi;  but  how  much  should  be  paid  depends  upon  the  ability  of  the  Stat©  to  pay. 
The  State  at  this  time  may  be  able  to  pay  $4,000  to  judges  of  the  Supreme  Court  and 
$2,500  to  circuit  court  judges,  but  what  the  State  will  be  able  to  pay  fifteen  or  twenty 
years  hence  we  do  not  know.  Therefore  I  say  that  this  is  a  matter  that  shoiuld  be  left 
wholly  and  entirely  to  the  Legislature.  A  salary 'should  not  be  fixed  permanently,  be- 
cause it  should  depend  upon  conditions  that  may  change.  It  should  be  gauged  with 
reference  to  the  ability  of  the  State  to  pay  and  the  amount  and  character  of  the  work 
to  be  perform.ed.  Therefore  I  insist  that  v/e  should  leave  this  matter  to'  the  Legisla- 
ture. I  agree  with  the  gentleman  from  Norfolk  (Mr.  Thorn)  that  we  ought  to  proceed 
upon  broad  lines  and  not  put  everything  in  the  Constitution;  but  by  this  I  do  not  mean 
to  say  we  should  not  legislate  upon  s,ome  important  matters  in  the  Constitution.  Wliat 
the  Legislature  has  failed  to  do  with  regard  to  matters  affecting  the  public  welfare, 
and  we  have  good  reason  to  believe  it  will  not  do,  it  may  be  well  for  this  body  to  attend 
to.  But  a  matter  of  this  kind  which  must  be  controlled  by  conditions  which  may  alter 
from  time  to  time,  should  be  left  to  the  Legislature  which  will  meet  the  requirements 
as  they  arise. 

Mr.  Summers:  Mr.  Chairman  and  gentlemen  of  the  committee,  I  v/ish  to  speak 
bnt  a  moment.  I  have  offered  a  substitute  which  covers  the  same  ground  as  is  covered 
by  the  amendment  of  the  gentleman  from  Augusta.  I  have  taken  the  same  view,  that 
the  Legislature  should  fix  the  salaries  of  these  judges.  I  have  done  so,  gentlemen,  for 
several  reasons. 

When  you  fix  a  salary  at  a  minimum,  as  is  proposed  in  this  report,  you  are  offering 
too  great  an  inducement  for  the  money  seeker.  I  have  found  that  the  best  officers  on 
earth  are  those  who  are  not  paid.  I  hail  from  a  county  from  where  we  have  had  three  ex- 
Governors  who  were  magistrates  and  served  without  pay.  The  curse  of  the  Virginia 
people  and  of  the  people  of  power  in  Virginia  has  been  that  the  State  has  fed  her  office- 
holders, and  therefore  her  government  has  become  inefficient  and  corrupt. 

There  is  some  honor  in  the  judiciary  of  this  State,  and  if  a  patriot  wanted  to  serve 
his  country  right  he  would  take  his  victuals  and  clothes  and  let  posterity  look  out  for 
itself.  But  whenever  it  becomes  pecuniary  and  the  money  is  what  he  is  seeking,  wei 
are  degrading  the  office.  That  is  the  kind  of  stuff  that  myself  and  my  people  are  made 
of.  "Whenever  we  see  a  man  running  for  an  office  because  it  pays  well,  it  is  a  detriment 
to  his  character  and  is  a  detrim-cnt  to  the  county  from  v/hich  he  hails. 

Now,  gentlemen,  we  are  working  here  in  the  interest  of  economy.  I  understood 
before  I  came  here,  and  I  have  heard  it  a  good  many  times  since  coming  here,  that  we 
are  going  to  retrench  and  reform.  In  the  circuit  in  my  country  every  decent  and  every 
indecent  Democrat  is  a  candidate,  and  will  be  here  at  Richmond  to  receive  the  plum. 
There  is  many  a  one  there,  as  able  as  any  of  them,  v/ho  will  take  it  for  a  thousand  dol- 
lars.   There  is  many  a  one  in  that  country  who  is  able,  who  will  take  the  Supreme 
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Court,  judgeship  for  $2,000,  and  be  glad  to  take  it,  and  thank  God  for  the  opportunity  to 
take  It. 

Now,  in  whose  interest  are  you  worldng?  If  I  had  my  way,  gentlemen,  I  would  have 
a  judge  Tv^ho  is  made  independent;  I  want  a  judiciary  that  is  properly  paid,  but  I  do 
not  propose  to  hold  out  an  inducement  to  make  the  struggle  strong  and  demagogic. 
The  larger  you  fix  the  salarj^  the  more  numerous  will  be  the  applicants^  for  it. 

In  the  country  from  which  I  hail  there  are  hundreds  of  the  profession  to  which  I 
belong  who  would  take  it  for  its  honor  and  for  their  victuals  and  clothes. 

That  is  my  position,  gentlemen.  If  you  propose  to  fleece  from  these-  poor  down- 
trodden and  tax-ridden  people  of  Virginia,  thousands  on  top  of  thousands  of  dollars,  do 
It,  but  God  protect  your  heads  in  the  future  that  awaits  you.    I  am  through. 

Mr.  Hunton:  Mr.  Chairman,  it  does  seem  to  me  that  this  is  a  very  important  mat- 
ter, and  one  that  is  essential  to  the  success  of  any  judicial  system  that  may  be  adopted 
by  this  body.  It  is  a  notorious  fact  that  the  judges  of  Virginia  have  not  been  well  com- 
pensated for  the  services  that  they  have  rendered.  Virginia  has  been  fortunate  in  the 
class  of  men  to  preside  over  our  courts. 

The  salaries  of  the  judges  of  the  Court  of  Appeals  are  now  but  $3,000  a  year.  There 
is  allowed  an  additional  salary  of  $1,000  to  one  of  the  judges,  that  he  may  be  the  resi- 
dent judge  in  Richmond,  and  ready  in  the  vacation  of  the  court  to  grant  any  extraordi- 
nary process  that  may  be  desired.  There  is  an  additional  allowance  of  $200  to  the  Pres- 
ident of  the  Court.    The  ordinary  salary  is  but  $3,000. 

Vv^e  have  heard  a  great  deal  upon  this  floor  of  the  progress  and  the  prosperity  of 
our  dear  old  State.  There  is  no  one  within  the  sound  of  my  voice  who  rejoices  in  those 
steps  more  than  I.  There  is  no  one  who  is  more  gratified  that  her  securities  now  stand 
upon  the  markets  of  the  world  above  par.  There  is  no  one  who  hopes  more  earnestly 
that  the  result  of  the  labors  and  efforts  of  this  Convention  may  so  eventuate  that  the 
rate  of  taxation  may  be  reduced  to  the  taxpayers  of  this  State.  Those  are  hopes  that 
are  common  to  us  all. 

In  that  condition  of  affairs,  is  it  right,  is  it  proper,  is  it  wise  that  the  judges  of  our 
Court  of  Appeals  should  be  required  to  live  upon  salaries  insignifi.cant  as  compared 
with  lawyers  of  the  same  standing  and  ability  who  practice  before  them  at  the  bar? 

My  friend  talks  about  the  honor  of  the  position.  He  talks  about  the  time  when 
justices  of  the  peace  were  willing  to  serve  without  compensation.  That  is  a  very  dif- 
ferent proposition  from  the  one  applied  to  judges  of  our  highest  appellate  court.  They 
have  to  give  up  all  other  efforts.  They  have  to  give  up  all  other  occupations.  They 
have  to  live  in  the  most  rigid  economy  in  order  to  make  the  two-  ends  meet,  under  the 
meagre  salary  that  is  now  paid  them  by  the  State  of  Virginia. 

I  thank  God  that  with  the  earnest  efforts  for  economy  in  every  direction  that  is 
legitimate  and  proper,  and  which  does  not  prevent  the  efficient  administration  of  the 
State  government,  there  seems  to  be  underlying  it  all  a  desire  and  a  determination  to 
deal  with  the  judiciary  of  this  State  fairly  in  the  matter  of  compensation  and  of  &alaries. 

The  success  of  any  system  must  depend  very  la.rgely  upon  the  character  of  the  men 
who  preside  over  the  courts,  upon  the  character  of  the  judges,  who  dispense  justice; 
and  while  it  may  be  argued  that  under  this  system  you  have  gotten  competent  men  tO' 
discha^rge  these  duties,  it  is  not  established  how  long  these  conditions  will  continue, 
with  the  gvoYving  prosperity  of  our  State,  with  the  more  attractive  field  in  it  to  the  pro- 
fessional man  and  the  larger  incomes  that  are  earned  and  received  by  them,  or  that 
when  the  present  incumbents,  of  the  judiciary  of  this  State  pass  away,  we  shall  continue 
to  get  competent  men.  It  is  not  established  that  the  judiciary  will  not  pass  to  a  class 
of  men  not  equal  to  their  predecessorsi  and  that  its  tone  will  be  diminished  because  the 
judge  cannot  live  on  the  meagre  salary  that  is  paid  him  by  the  Commonwealth  that 
asks  his  services. 

It  does  seem  to  me  that  if  there  is  a  penny  wise  and  pound  foolish  econom_y  it  would 
be  to  apply  it  to  the  judges  of  this  Commonwealth,  and  that  it  would  be  the  unwisest 
thing  on  earth  upon  the  part  of  this  State  not  to  furnish  a  proper  and  sufficient  salar:^^ 
for  the  judges  who  preside  over  our  courts  and  dispense  justice,  passing  upon  property 
rights  involving  the  largest  sums  and  the  most  intricate  legal  matters.    As  my  friend 
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from  Roanoke  (Mr.  Robertson)  has  said,  lav»^yers  who  are  probably  receiving  more  than 
the  aggregate  salaries  of  the  bench  may  present  a  case  throwing  upon  the  courts  the 
labor  of  unearthing  the  legal  principles  that  lie  at  the  base  of  the  case  at  bar. 

I  only  ask  of  this  body  that  they  will,  deal  not  liberally  but  fairly  with  the  judiciary 
of  the  State,  and  not  provide  for  a  hxed  sum,  but  a  minimum  salary  that  the  judges  shall 
be  entitled  it,  believing  that  as  long  asi  anything  like  the  present  conditions  continue 
there  will  be  nothing  more  paid  to  the  judges  of  the  State  than  the  minimum  salaries 
fixed  by  this  Constitution. 

These  judges  are  almost  compelled  to  live  in  the  city  of  Richmond,  or  very  near  it. 
If  that  is  not  the  case,  their  families  are  compelled  to  spend  a  very  large  portion  of  the 
year  in  this  city.  Is  there  a  man  within  the  sound  of  my  voice  who  can  believe  that  a 
judge  of  the  Court  of  Appeals  of  this  State  can  live  and  rear  his  family  in  anything  be- 
yond reasonable  comfort  in  the  city  of  Richmond  upon  the  sum  of  $4,000  a  year? 

It  does  seem  to  me  that  these  salaries  are  reasonable  and  moderate,  that  they  are  as 
little  as  could  be  asked  for  a  hard  worked  court,  a  court  that  has  reduced  its  docket  and 
has  made  it  possible  to  the  litigants  of  Virginia  to  have  justice  reached  by  a  final  decision 
of  a  case  within  twelve  months  after  an  appeal  is  taken. 

It  appears  to  me  that  everj-  consideration  of  fairness,  of  reason,  and  of  justice  re- 
quires that  there  should  be  minimum  fixed  in  this  Constitution  of  at  least  $4,000  as  the 
salaries  of  the  judges  of  our  highest  appellate  court, 

Mr.  Summers:  Have  you  ever  heard  any  complaint  from  any  man  who  has  been 
on  the  Court  of  Appeals  as  to  the  paucity  of  the  pay?  Will  you  say  that  the  same  men  who 
hold  the  court  now  will  not  take  it  again  on  the  same  pay,  and  then  explain  to  this 
Convention  the  philosophy  of  giving  them  additional  pay?  If  you  can  do  that  I  will  vote 
with  you. 

Mr.  Hunton:  I  will  say  to  the  gentleman  from  Washington  that  I  have  never  heard 
complaints  from  the  judges  of  the  Supreme  Court  of  Appeals.  I  do  not  believe  the  judges 
of  our  highest  judicial  tribunal  are  men  who  would  accept  an  honor  and  a  trust,  and 
then  would  whimper  and  whine  and  complain  of  the  salaries  that  are  paid  them.  I  do 
say  to  my  friend  from  the  county  of  Washington  that  I  have  heard  of  the  difficulties  of 
their  living  in  the  manner  of  life  to  which  they  have  been  accustomed  under  jthe 
changed  conditions  necessitated  by  their  residence  for  a  long  period  of  the  year  in  the 
■city  of  Richmond,  growing  out  of  the  increased  expense,  and  the  small  salary  that  they 
receive. 

My  friend  has  asked  whether  I  believe  these  same  men  would  hold  their  offices  under 
the  present  salaries;  and  I  answer  in  all  frankness,  that  I  believe  they  would.  But  I 
say  it  is  an  injustice  upon  the  part  of  the  State  of  Viginia,  a  great  and  prosperous  Com- 
monwealth, because  she  has  upon  her  supreme  bench  five  men  who  have  given  up  their 
practice,  who  have  given  up  their  clients,  and  who,  if  they  were  to  give  up  their  posi- 
tions, would  have  to  take  all  the  chances  of  -life  in  the  struggle  at  the  bar,  to  deal  vvith 
those  men  upon  the  narrow,  haggling  principle  of  bargaining  and  getting  them  the  very 
cheapest  we  can,  instead  of  dealing  with  them  fairly. 

But  in  further  answer  to  the  question  of  the  gentleman  from  Washington,  I  will 
say  that  when  a  vacancy  occurs  upon  that  bench,  there  is  grave  doubt  whether  you  will 
be  able  to  command  the  best  talent  of  the  State  of  Virginia  to  fili  it  at  the  salary  now 
paid  to  a  member  of  that  court. 

Mr.  R.  L.  Gordon:  Mr.  Chairman,  it  is  v/ith  great  diffidence  that  I  offer  a  remark 
upon  this  important  subject. 

To  begin  with,  I  desire  to  say  that  there  is  no  gentleman  in  this  body  who  has  a 
more  profound  respect  for  the  members  of  the  Committee  on  the  Judiciary  than  myself. 
I  know  those  gentlemen  to  be  wise  and  patriotic  and  skillful  men.  But,  sir,  I  cannot 
perform  what  I  believe  to  be  my  duty  to  my  constituents  without  protesting  against  the 
unusual  provision  in  the  report  of  the  Committee  on  the  Judiciary. 

I  say,  Mr.  Chairman,  it  is  unusual.  This;  is  the  first  time,  I  think,  in  the  history  of 
our  old  Commonwealth  when  it  has  been  undertaken  to  make  the  salaries  of  the  judiciary 
constitutional  salaries.    I  had  thought,  sir,  that  one  of  the  evils  of  the  Underwood  Con- 
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■stitution  was  that  it  was  too  mucli  Constitution;  that  it  left  too  liiile  liberty  to  the 
Legislature  of  the  State,  and  that  that  was  one  of  the  evils  we  came  here  to  remedy. 
But  now  Y>'e  are  asked  to  fix  the  salaries  of  the  courts  of  this  Commonwealth  in  such  a 
way  that,  while  the  people  of  the  State  are  required  to  pay  the  taxes  which  go  to  pay 
those  salaries,  they  are  not  given  the  power  to  say  what  the  salaries  shall  be. 

There  is  not  a  gentleman  on  this  floor  who  prizes  more  highly  than  I  the  independ- 
ence of  the  judiciary.  I  have  understood  that  it  was  not  the  amount  of  salary  that  made 
the  judge  independent,  but  the  provision  that  his  salary'  should  not  be  increased  or 
diminished  by  the  Legislature  that  might  sit  during  his  term.  And  we  are  now  asked, 
sir,  to  ptit  into  the  Constitution  of  this  State  fixed,  definite  amounts  to  be  paid  to  these 
gentlemen,  regardless  of  the  future  condition  of  the  State. 

How  can  we  tell  what  that  condition  may  be,  sir?  Welt,  pestilence,  famine  maA'  come: 
btit  no  matter  what  may  come,  this  potmd  of  flesh  must  be  paid. 

I  say,  sir,  that  it  is  an  injustice  to  the  people  whom  we  represent  tipon  this  floor  not 
to  give  them  the  power  to  fix  the  salaries  of  their  public  servants.  I  believe  the  only 
fixed  salary  in  the  present  Constitution  is  that  of  the  Governor,  and  that  the  past  policy 
of  this  good  old  Commonwealth  was  to  tmst  to  her  people  to  pay  their  officers  reasonable 
salaries. 

Mr.  Turnbull:     Is  it  not  true  that  the  Constitution  of  1850-51  fixes  the  salary  of  the 
circuit  court  judges  at  $2,000  and  mileage? 
I\Ir.  R.  L.  Gordon:    Yes,  sir. 

Mr.  Walker:  Is  it  not  a  fact  that  what  we  propose  to  pay  is  less  than  S2,000  with 
mileage? 

Mr.  R.  L.  Gordon:  The  report  does  not  say  so.  It  does  not  say  that  it  shall  be 
exclusive  of  mileage;  does  it? 

Mr.  Hunton:  Islj  friend  is  correct  in  saying  that  the  report  does  not  say  that  it 
is  exclusive  of  mileage;  but  it  was  contemplated  that  no  mileage  would  be  allowed  to  the 
-circuit  judges,  $2,500  being  fixed  as  the  minimum  of  their  salaries.  The  Legislature 
still  has  the  power  to  give  them  mileage.  However,  it  was  not  contemplated  that  the 
Legislature  would  do  so,  but  that  their  sole  pay  shall  be  S2,500. 

Mr,  Braxton:    It  also  has  the  power  to  refuse  them  mileage. 

]\Ir.  Htmton:  Unquestionably. 

Mr.  R.  L.  Gordon:  Mr.  Chairman,  however  that  may  be,  my  fundamental  objection 
to  any  iron-bound  rule  of  that  sort  is  that  the  people  of  this  Commonwealth  ought  to 
have  the  right  to  regulate  its  expenses,  so  far  as  they  can,  according  to  the  changing  con- 
ditions of  the  State. 

I,  for  one,  believe  that  the  salaries  of  the  judiciary  of  this  State  are  now  very  small. 
But,  Mr.  Chairman,  we  have  been  through  a  terrible  period  of  war  and  reconstruction. 
While  I  have  heard  a  great  deal  of  talk  here  about  the  prosperity  of  the  State,  and  its 
rapidly  advancing  v\-ealth,  I  think  that  is  something  which  must  be  confined  to  the  cities, 
and  to  some  few  counties  represented  by  certain  gentlemen  on  this  floor;  for  I  do  not 
think  the  agricultural  communities  of  the  State  have  advanced  rapidly  in  wealth.  They 
certainly  have  not  done  so  in  my  section. 

Sir,  we  ought  to  be  willing  to  trust  to  the  people  of  Virginia  to  pay  their  judges  in 
the  future  whatever  compensation  is  just  and  fair,  and  I  say  the  people  will  pay  them, 
for  they  do  not  want  a  degraded  or  dependent  judiciary  any  more  than  we  do.  B*at  let 
us  leave  that  matter  to  the  future,  and  let  not  this  Convention  undertake  to  say  that  it 
knows  better  now  what  will  be  best  for  the  people  in  the  future.  It  seems  to  me  that 
the  people  of  the  future  will  have  as,  much  intelligence,  and  it  may  be  a  little  more, 
than  the  men  of  this  generation,  and  we  ought  to  leave  the  future  problems  to  take  care 
of  themselves. 

I  believe,  Mr.  Chairman,  that  such  action  as  is  proposed  will  have  a  tendency  to 
alienate  the  affections  of  the  people  of  the  State  from  the  judges.  If  there  is  anything 
that  we  dislike,  it  is  to  have  our  hands  tied.  If  there  is  anything  that  we  dislike,  it  is 
to  be  treated  with  distrust. 

I  know  that  a  great  deal  of  criticism  has  been  indulged  in  here  against  our  past 
Legislatures.    I  want  to  take  this  opportunity  to  say,  for  I  think  it  is  due  to  them,  that 
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if  you  will  take  into  consideration  the  conditions  of  suffrage  of  this  State  and  look  at  the 
electorate  that  has  sent  your  Legislatures  here,  you  will  realize  that  your  Legislatures 
have  been  remarkable,  and  that  so  far  from  complaining  of  tliem  you  ought  to  be  thank- 
ful for  them. 

One  word  more,  Mr.  Chairman,  and  I  am  done.  This  committee  has  stricken  out  of 
the  report  the  only  safeguard  it  contained — to-wit,  that  new  circuits  shall  not  be  formed 
with  less  than  sixty  thousand  inhabitants.  The  report  now  gives  to  the  Legislature  the 
power  to  creaie  new  circuits  with  any  number  of  inhabitants,  as  few  as  they  may  choose; 
and  it  fixes  the  salaries,  of  the  judges  beforehand,  compelling  the  Legislature  tO'  pay  that 
salary  to  the  new  judge  when  this  new  circuit  shall  be  formed.  So  if  this  report  is 
adopted,  with  the  sixty-thousand  feature  stricken  out,  you  will  have  abolished  the  county 
court  system  in  this  State,  and  you  will  have,  in  my  humble  judgment,  a  far  more  ex- 
pensive judiciary  than  that  which  you  have  changed. 

Mr.  Robertson:  Mr.  Chairman,  I  rise  more  by  way  of  personal  explanation  than  to 
make  a  speech  on  this  question.    I  signed  the  committee's  report. 

When  this  matter  v/as  first  presented  to  me,  I  took  exactly  the  same  view  of  it  that 
the  gentleman  from  Augusta  and  my  cousin  from  Louisa  have  just  presented.  But  the 
arguments  that  were  made  to  me  by  the  members  of  this  committee,  along  the  lines  of 
the  appeal  just  made  by  the  gentleman  from^  Fauquier  on  behalf  of  these  judges,  for  a 
while  influenced  my  mind  to  such  an  extent  that  I  gave  up  the  fundam,ental  principle 
for  which  I  have  been  contending  ever  since  I  stood  upon  tliisi  floor. 

I  want  to  state  now  that  I  retract  any  committal  I  made  on  that  ground.  I  con- 
sider it  my  duty  to  say  that  while  I  think  the  judges  of  this  Commonwealth  are  not  paid 
anything  like  what  they  ought  to  be  paid,  and  that  they  are  paid  less  than  the  judges 
of  any  other  great  State  in  this  Union,  I  do  not  believe  we  ought  to  put  into  the  Con- 
stitution a  provision  which  ties  the  hands  of  the  people  to  such  an  extent  that  they  are 
bound  to  pay  them  a  certain  salary,  no  matter  what  the  condition  of  the  treasury  of  this 
Commonwealth  may  be. 

[  merely  say  this  to  explain  why  I  shall  vote  for  the  amendment  o^ered,  if  I  mistake 
no1  by  the  gentleman  from  Augusta;  because  otherv/ise  I  may  be  misunderstood.  I  have 
stated  to  members  that  I  would  vote  the  other  v/ay,  because  m^y  mind  v/as  so  affected 
probably  to  some  extent  by  personal  recollections. 

A  great  deal  that  the  gentleman  from  Fauquier  has  said  is  true.  You  can  get  good 
men  to  go  upon  the  bench  for  the  small  salaries  that  are  paid,  because  men  are  very  often 
hopeful,  and  think  they  can  live  on  less  than  they  can;  and  they  get  there,  and  then 
cannot  get  away.  That  is  the  trouble.  The  State  of  Virginia  has  not  treated  the  judges 
fairly.  I  do  not  agree  with  the  distinguished  gentleman  from  Louisa  in  thinking  that 
our  Legislatures  have  treated  our  judges  fairly;  but  I  do  agree  v/ith  him  that  the  proper 
remedy  is  to  apply  to  the  future  Legislatures,  and  get  them  to  give  these  judges  adequate 
salaries. 

Mr.  Dunaway:  Mr.  Chairman,  I  wish  to  suggest  to  the  gentleman  from  Augusta 
that  his  object  could  be  more  easily  reached  by  moving  to  strike  out  the  whole  of  the  17th 
section,  which,  it  will  be  observed  by  the  committee,  is  an  entirely  new  section,  and 
Then  going  back  to  section  16,  and  eliminating  the  words,  "within  the  limitations  fixed 
by  this  Constitution." 

If  the  members  of  this  committee  will  compare  this  report  with  the  existing  Con- 
etitution,  they  will  find  that  section  16  is  in  the  same  words  as  the  old  Constitution  down 
to  the  words  I  have  indicated.    Section  16,  if  am.ended  asi  I  have  suggested,  would  read: 

All  the  judges  shall  be  commissioned  by  the  Governor.  They  shall  receive  such 
salaries  and  allowances  as  may  be  determined  by  law. 

Those  are  the  words  of  the  present  Constitution.  Then  come  the  words  added  by 
tlje  committee: 

"Within  the  limitations  fixed  by  this  Constitution." 

Then  the  words  of  the  old  Constitution  are  resumed,  "The  amount  of  which,"  &c. 
It  will  be  observed  by  the  committee  that  the  Judiciary  Committee  has  inserted 
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these  words,  "within  the  limitations  fixed  by  this  Constitution,"  so  as  to  pave  the  way 
for  the  new  section,  which  is  section  17. 

I  would  very  mucn  prefer  ciiat  we  should  have  the  organic  law  as  it  exists  under  the 
present  instrument;  and  then  the  entire  matter  of  salaries  and  allowances  would  be 
within  the  control  of  the  General  Assembly  of  Virginia. 

I  will  say,  in  passing,  that  I  shall  object  to  section  17,  if  this  committee  refuses  to 
strike  it  out,  because  of  the  provision  that  is  made  for  the  payment  of  the  salaries  of  the 
circuit  judges.    It  is  a  new  provision  with  regard  to  those  judges. 

Mr.  Quarlea:  Will  the  gentleman  permit  me?  I  will  accept  the  suggestion  made 
by  the  gentleman,  and  let  the  motion  be  to  strike  out  section  17,  anci  the  words  "within 
the  limitations  fixed  by  this  Constitution,"  in  section  IG. 

Mr.  Dunaway:  Then  I  will  address  myself  to  that  motion,  with  the  permission 
of  the  Chair.  It  will  be  regarded  by  the  committee  that  the  motion  of  the  gentleman 
from  Augusta  is  to  strike  out  section  17.  Of  course  that  would  involve  the  necessity  of 
omitting  the  words  in  section  16,  "within  the  limitations  fixed  by  this  Constitution,"  so 
that  we  should  be  under  the  same  law  as  that  which  vve  have  now. 

I  was  going  to  state  another  objection  that  I  have  to  the  17th  section,  which  relates 
to  the  payment  of  the  salaries  of  the  circuit  judges.  Heretofore  the  salaries  of  all  the 
circuit  judges  of  the  Commonwealth  have  been  paid  by  the  State.  This  section  provides 
that  half  of  the  salaries  of  the  circuit  judges  shall  be  raised  by  their  respective  circuits. 

I  will  take,  for  example,  the  circuit  composed  of  Rockingham,  Pcockbridge  and 
Augusta  counties,  a  very  populous  and  wealthy  circuit.  It  will  be  a  very  easy  matter  for 
that  circuit,  by  the  imposition  of  a  very  small  per  centum  on  the  taxable  values  tnere, 
to  raise  the  sum  of  $1,2.50.  But  in  soine  of  the  other  circuits  of  the  Commonwealth,  where 
there  are  five  small  counties,  it  would  amount  to  a  considerable  tax.  I  mean  to  say  that 
the  per  centum  of  taxation  would  be  much  larger  in  these  than  in  the  others.  As  to  a 
comparison  with  the  present  sum  paid  to  the  county  courts,  in  some  cases  it  would  be 
smaller;  in  other  cases  I  conceive  it  would  be  larger.  But  I  think  the  Commonwe-alth  of 
Virginia  shottld,  without  regard  to  tne  size  of  the  circuits,  pa}'  equal  salaries  to  its  cir- 
cuit judges. 

I  cannot  conceive  that  if  we  are  to  do  avray  v  ith  the  old  county  courts,  Vv-e  should 
carry  but  a  single  feature  of  the  old  county  court  system,  and  that  the  reauirement  of 
local  pay  should  be  the  only  thing  in  that  system  to  be  retained.  There  is  much  more 
about  the  old  county  court  system  that  I  would  prefer  to  retain.  I  would  very  seriously 
object  to  retaining  this  provision,  that  the  localities  shall  raise  the  salaiy.  and  no  other. 

I  believe,  ^.Ir.  Chairman  and  gentlemen  of  the  committee,  that  this  matter  ought  to 
be  left  in  the  hands  of  the  General  Assembly,  as  it  is  now.  There  has  been  a  sentiment 
of  distrust  of  the  General  Assembly  of  Aarginia,  in  which  I  have  not  participated,  and 
which  I  do  not  feel  nov/.  VTioever  says  anything  against  the  General  Assembly  of 
Virginia  unv/ittingly,  indirectlj^  perhaps,  but  effectually,  is  saying  it  against  the  Com- 
monwealth of  Virginia.  These  gentlemen  represent  the  people,  and  the  people  know 
what  are  the  views  of  the  gentlemen  who  offer  themselves  as  candidates  for  the  General 
Assembly;  and  the  people  of  Virginia  can  get  a.nything  they  want  from  their  General 
Assembly.  That  body  is  constituted  to  refiect  the  will  and  the  desire  of  the  people  of 
Virginia. 

I  am  not  in  favor  of  putting  this  Constitutional  Convention  upon  such  a  high  plane 
as  some  other  gentlemen  would  put  it,  above  the  Legislature  and  above  the  people  of 
Virginia.  I  do  not  believe  Tve  should  loo'R  down  on  the  people  and  say:  -'You  are  not 
willing  to  pay  your  judges  enough  in  the  future;  the  agents  you  choose  to  make  your 
laws  ^ill  be  parsimonious  in  regard  to  your  judges;  this  Constitutional  Convention  will 
make  provision  for  that;  we  will  put  it  in  the  Constitution,  and  if  need  be  we  will  pro- 
claim that  Constitution,  and  we  will  see  that  these  judges  who  administer  your  laws 
shall  get  not  less  than  a  certain  salary." 

I  do  not  desire  to  detain  the  members  of  the  committee  longer.  I  rose  for  the  pur- 
pose of  expressing  my  dissent  to  the  section.  I  rose  for  the  purpose  of  saying  that  the 
matter  ought  to  be  left  in  the  hands  and  in  the  discretion  of  the  General  Assembly  of 
Virginia,  to  be  dealt  with  by  them  as  they  please  in  the  future.    I  do  not  believe  the 
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General  Assembly  of  Virginia,  representing  the  people  of  Virginia,  will  be  parsimonius 
in  their' treatment  of  the  judges  of  Virginia. 

If  it  be  said  that  we  have  been  giving  our  judges  comparatively  small  salaries  in 
the  past,  let  me  ask  what  have  been  the  difficulties  in  the  way  of  the  people  of  Virginia 
in  the  past?  Have  they  not  given  these  judges  as  much,  perhaps,  as  they  were  able  to 
do  under  the  financial  difficulties  in  which  the  State  was  involved?  And  now,  when  we 
seem  to  be  coming  into  a  better  era,  and  one  of  prosperity,  for  which  I  thank  God,  cer- 
tainly we  can  trust  the  people  and  their  delegated  representative  here  to  deal  v/ith 
a  fair,  a  just  and  a  liberal  hand  in  giving  salaries  to  the  judges  of  the  Commonwealth. 

I  do  not  desire  that  our  judges  shall  have  small  salaries;  I  desire  that  they  shall 
be  well  paid,  but  I  will  trust  the  people  and  the  Legislaiture  to  give  them  liberal  salaries 
in  the  future. 

Mr.  Meredith:  Mr.  Chairman  and  gentlem-en  of  the  committee,  I  think  every  one 
of  us  must  feel  the  great  importance  of  the  question  which  we  are  about  to  decide.  I 
do  not  think  any  man,  taking  a  simply  commercial  view  of  the  subject,  can  fail  to  realize 
that  the  question  whether  you  propose  to  give  any  inducement  to  the  ablest  members 
of  your  bar  to  occupy  the  highest  places  in  the  profession — that  is  to  say,  on  the  judi- 
ciary— is  a  very  serious  one. 

That  is  the  question  you  have  before  you  to-day.  Is  that  to  be  decided  simply  by 
saying,  "I  think  we  can  trust  the  Legislature;  I  am  in  favor  of  paying  judges  good  sal- 
aries, but  I  believe  the  people  should  have  something  to  say  about  it?"  Ought  we  not 
to  consider,  first,  whether  the  proposed  amount  is  sufficient;  second,  whether  there  is 
any  reason  for  putting  it  in  the  Constitution,  and  third,  what  is  the  experience  of  the 
State  on  the  subject? 

Standing  on  those  three  questions — first,  whether  the  amount  is  a  proper  one; 
second,  whether  there  is  any  reason  for  putting  it  in  the  Constitution,  and  third,  what 
is  the  experience  in  regard  to  it — I  challenge  any  gentleman  upon  this  floor  to  show 
that  we  have  made  a  mistake  in  our  report. 

Is  the  salary  that  we  propose  to  give,  taking  only  the  Supreme  Court  for  the  present, 
an  excessive  one?  Do  not  all  of  us  who  practice  our  profession  know  that  men  who 
have  met  with  any  success  in  that  profession  get  a  larger  income  than  the  present 
judges  of  the  Court  of  Appeals?  Do  we  not  know  of  men  who  will  not  accept  positions 
on  the  judiciary  of  this  State  simply  because  they  cannot  afford  it?  I  do  not  mean  that 
they  cannot  live  or  get  along,  after  a  fashion,  on  the  salary  they  v/ould  receive,  but 
looking  forward  tO'  the  future,  looking  forward  to  the  fact  that  there  is  coming  a  time  in 
life  when  they  may  not  be  able  to  be  active  they  cannot  afford  to  live  sim.ply  "from 
hand  to  mouth,"  if  I  may  so  express  it,  receiving  a  mere  pittance,  v/ith  the  realization 
that  they  may  eventually  lose  their  positions. 

That  is  what  you  offer  to  your  judiciary,  if  you  refuse  to  give  them  a  salav^i  that 
Is  a  fair  compensation  for  their  ability  and  the  labors  they  are  required  to  perform. 

I  am  like  the  gentleman  from  Roanoke  (Mr.  Robertson) ;  asi  a  family  matter,  I  have 
somev/hat  felt  the  effect  of  the  present  system.  I  know  that  I  owe  my  education,  or 
part  of  it  at  least,  to  the  fact  that  the  military  authorities  were  kind  enough  in  1869 
to  turn  one  member  of  my  family  off  the  judicial  bench,  along  with  the  other  judges  of 
the  State,  for  the  salary  of  that  man  was  so  small  that  it  was  almost  impossible  to 
educate  his  children  on  it.  So  I  can  feel,  like  the  gentleman  from  Roanoke,  that  this 
is  a  matter  of  which  I  can  speak,  to  some  extent,  from  personal  experience. 

I  ask  any  gentleman  who  has  undertaken^  tO'  antagonize  this  report  to  meet  the  first 
proposition:  Do  we  put  an  excessive  salary  in  the  Constitution?  Is  there  any  one  who 
will  say  that  a  man  who  occupies  the  position  of  the  highest  judges  in  the  State  ought 
not  to  receive  the  salary  that  we  propose  to  give  him?  Ought  we  not  to  consider  the 
fact  that  these  gentlemen,  many  of  them,  are  away  from  their  homes  all  the  year  round? 

Mr.  Dunaway:  I  desire  to  say,  before  the  gentleman  from  Richmond  proceeds 
any  further,  so'  far  as  the  salaries  of  the  judges  of  the  Supreme  Court  of  Appeals  are 
concerned,  that  I  would  not  object  to  the  report  of  the  committee  if  we  could  have  an 
amendment  by  which  the  salaries  of  all  the  circuit  judges  of  the  State  would  be  deter- 
mined by  law. 
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I  wciild  be  willing  to  make  a  disiinctioii  in  that  matter,  so  far  as  I  am  personally 
concerned.    I  do  not  know  what  may  be  the  purposes  of  oiher  gentlemen. 

I  think  there  is  a  hroad  difference  between  their  condition  and  that  of  ihe  circuit 
judges.  They  would  be  forced  to  move  to  the  city  of  Pdchmond  and  break  up  iheir 
homes. 

ilr.  ileredlth:  Now,  I  say  tha.t  the  same  principle  ought  to  apply  to  one  as  lo  the 
other;  ihax  there  is  no  more  reason  why,  when  you  nx  your  judiciary  system,  you 
should  not  fix  a  minimum  salary  for  one  as  well  as  for  the  other. 

It  is  all  veiw  well  for  men  to  talk  about  the  ambition  of  the  bar,  and  about  men 
being  willing  to  take  positions  upon  the  judiciary  at  small  salaries.  That  is  iiTie. 
Men's  ambitions  do  lead  them  to  do  that.  But  unfortunately,  after  they  get  there  they 
see  their  mistake:  and  it  is  simply  those  men  who  are  sufficient^*  prudent  to  keep  out 
of  that  pitfall  who  are  protected  from  it.  But  if  you  would  give  a  proper  salary  to  your 
judiciary,  such  as  corporations  can  and  do  give  them,  you  would  no  longer  have  ihe 
cry  that  the  leaders  of  the  bar  represent  the  corporation,  and  the  State  has  to  pick  up 
the  lawyers  who  remain. 

I  ask  you  to  recolleci  the  fact  that  this  is  a  commercial  age.  I  ask  you  to  recollect 
the  fact  that  a  man  is  going  to  look  in  a  common-sense  wa^'  at  his  situation  in  life; 
and  if  one  ma.n  offers  him  a  salary  that  will  allow  him  to  live  in  decency  and  in  com- 
fort, he  is  going  to-  take  it,  and  sacrifice  his  ambition,  I  care  not  how  much  of  a  patriot 
he  may  be,    Ycu  cannot  ask  a  man  to  sacrifice  too  much. 

ilr  R.  L.  Gordon:  Do  you  believe  that  the  average  country  lawwer  who  does  not 
represent  ^ny  cpii)oration  makes  as  much  as  S2,500  a  year? 

And  is  it  not  a  fact  that  the  average  man  in  the  country  is  glad  to  get  a  judgeship 
at  $1,600? 

Z\lr.  Meredith:  I  am  coming  to  that  in  a  short  time.  I  am  simply  speaking  of  this 
as  a  general  system,  and  confining  m^'self  somewhat  to  the  Supreme  Court  judges.. 

In  the  first  place,  the  gentleman  wishes  us  to  believe  that  the  salaries  of  ihe  cir- 
cuit judges  are  too  large.  I  do  not  understand  the  gentleman  to  intimate  thai  the  sa-1- 
aries  proposed  for  the  members  of  the  Supreme  Court  are  too  large.  I  do  not  understand 
that  any  gentleman  here  can  reasonably  say  that  S4,000  is  too  large  a  salary  to  give  to 
the  judges  of  the  Supreme  Court  of  Appeals. 

Mr.  R.  L.  Cordon:  I  do  not  make  that  contention,  Mr.  Chairman,  if  the  gentleman 
will  permit  me;  but  I  do  contend  that,  as  a  principle,  we  ought  not  to  fix  the  salary 
of  any  judge  in  the  Constitution. 

Mr.  ]\Ieredith:    I  was  speaking  of  the  other  proposition  you  made,  as  to  the  amount. 

So  I  say  that,  so  far  as  I  can  hear,  there  is  not  a  single  man  here  who  says  that 
$4,000  is  too  large  an  amount  to  pay  them;  and  we  ought  to  know  that  it  is  not. 

As  to  the  circuit  judges,  I  ss.y  that  when  we  recognize  the  fact  that  these  gentlemen 
who  act  as  circuit  judges  have  to  travel  from  one  part  of  the  State  to  the  other  during 
nearly  the  whole  of  the  year,  we  ought  to  recognize  the  fact  that  they  are  thereby  sub- 
jected to  considerable  expense,  and  that  they  ought  to  receive  a  fair  salary.  I  contend 
that  they  ought  to  receive  a  salary  that  will  put  them  beyond  want,  so  that  they  can 
attend  to  their  duties  in  a  way  that  is  impossible  to  a  man  who  hears  at  his  door  almost 
the  cry  of  neccessity. 

Mr.  Pettit:  If  everybody  in  the  country  thinks  that  the  present  salary  is  not  suffi- 
cient and  that  $4,000  is  not  too  much,  why  do  you  want  to  put  in  the  Constitution  a 
provision  which  will  compel  the  people  of  the  State  to  pay  S4/J00? 

Mr.  Meredith:  L-et  me  meet  one  thing  at  a  time.  I  am  calling  on  you  to  meet  the 
first  of  the  propositions  that  I  laid  down,  that  the  salary  is  not  exorbitant:  and  no  one 
of  you  will  deny  it. 

Now,  gentlemen  have  replied,  "Leave  it  to  the  people. I  do  not  claim  to  be  an 
estraordinarj-  lover  of  the  people;  but  I  believe  I  try  to  defend  their  rights  as  much  as 
any  man  can  fairly  do.  But  there  are  some  things  that  the  people  have  no  desire  to 
have  left  to  them.  There  is  no  neccesity  for  them  to  determine  upon  the  question  of 
salaiw.  You  do  not  propose  to  leave  it  to  the  people;  but  you  leave  it  to  whom?  You 
leave  it  to  the  Legislature.    You  gentlemen  who  have  sided  with  me  upon  this  floor  in 
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regard  to  the  people  have  refused  to  recognize  the  Legislature  as  always  being  the  re- 
presentative of  the  people,  and  have  demanded  that  the  people  themselves  should  have  a 
voice  in  certain  matters.  But  in  this  matter  you  are  simply  transferring  the  question 
of  the  payment  of  this  salary  from  one  legislative  body  tO'  another.  You  simply  propose 
to  transfer  it  from  the  Constitutional  Convention  to  the  Legislature.  You  are  not  re- 
ferring it  to  the  people  at  all;  so  do  not  take  refuge  behind  that  claim.  Do  not  try  to 
make  us  believe  you  are  letting  the  people  decide  this  quesition,  v/hen  you  are  simply 
asking  that  it  be  transferred  from  one  legislative  body  to  another. 

I  have  another  proposition  to  make;  and  that  is  that  the  experience  of  this  State 
justifies  us  in  the  course  that  we  a,sk  you  to  follow,  and  demonstrates  its  wisdom.  If 
you  will  turn  to  the  Constitution  of  1851,  which  has  been  lauded  on  this  floor  as  the 
people's  Co<nstitution  

Mr.  R.  L.  Gordon:  Will  the  gentleman  permit  me  one  more  question?  Do  you  not 
believe  in  adhering  to  the  principle  that  the  representative  body  of  the  people  which 
levies  a  tax  upon  them  ought  to  appropriate  that  tax?  Do  you  not  believe  that  the  same 
lody  which  levies  a  tax  ought  to  be  allowed  to  appropriate  it? 

Mr.  Meredith:  Not  if  the  body  which  made  the  organic  law  can  see  wisdom  in  fix-, 
ing  a  sufficient  salary  to  induce  the  best  men  of  the  legal  profession  to  enter  the  judi- 
ciary. That  is  the  principle  upon  which  I  stand.  I  say  that  if  the  report  is  adopted  in 
this  respect,  a  man  who  contemplates  accepting  the  position  of  judge  knows  he  will  not 
receive  any  less  salary  than  that  fixed  in  the  Constitution.  He  can  calculate  as  to  his 
expenses.  He  can  see  whether  he  can  afford  to  take  the  office  or  not.  But  if  he  has 
no  knowledge  asi  to  whether  his  salary  will  be  $4,000  or  $3,000,  and  has  the  knowledge 
that  it  may  be  changed  from  tim.e  to  time,  that  is  an  element  which  is  going  to  enter 
into  the  consideration  he  gives,  as  to  whether  or  not  he  can  accept  the  office;  men  who 
a,re  getting  good  incomes  are  simply  going  to  say  that  they  will  not  take  it. 

You  are  simply  driving  from  the  judiciary  some  of  the  ablest  m^embers  of  the  pro- 
fession; that  it  all.  I  do  not  say  that  there  are  not  men  who  can  take  these  positions; 
but  I  say  that  you  are  simply  driving  some  of  the  men  who^  stand  highest  in  the  profes- 
sion so  far  as  success  is  concerned,  although  there  are  others  just  asi  able,  who  have 
not  met  with  as  much  financial  succesiS  as  they  have,  from  accepting  positions  upon  the 
judiciary. 

That  is  the  result  which  will  follow  from  leaving  it  indeterminate,  from  not  letting 
them  know  what  their  salaries  will  be,  and  from  letting  them  be  dependent  upon  the 
will  of  the  Legislature  from  time  to  time,  and  upon  any  populistic  cri^  that  may  arise 
as  to  the  lawyers  and  the  judges..  I  say  that  is  its  effect.  You  gentlemen  who  do  not 
practice  the  profession  may  not  appreciate  this,  but  I  say  that  those  of  us  who  dO'  prac- 
tice know  that  it  has  a  decisive  effect  upon  those  of  us  who  would  like  to  occupy  po- 
sitions of  that  kind,  but  who  simply  do  not  feel  that  we  can,  in  justice  to  our  families, 
accept  them. 

Mr.  Willis:  Is  it  not  a  fact  that  the  report  of  the  committee  places  no  limitation 
on  the  power  of  the  Legislature  to  increase  the  number  of  the  circuit  judges  to  a.ny 
number  they  please? 

Mr.  Meredith:    Yes,  sir.  "  - 

Mr.  Willis:  Now,  suppose  they  should  deem  it  wise  to  largely  increase  the  number 
of  these  judges;  they  would  still  be  compelled  to  pay  each  judge  $2,500  a  year,  would 
they  not? 

Mr.  Meredith:  If  there  is  any  necessity  for  having  a  new  circuit,  there  is  a  ne- 
cessity for  having  a  good  judge  for  that  circuit.  And  I  submit  to  you  that  while  you 
may,  by  chance,  g-et  able  judges,  you  cannot  induce  the  men  who  are  the  leading  mem- 
bers of  the  bar  in  the  practice  of  their  profession  to  give  up  their  incomes  to  accept 
the  meagre,  paltry  salaries  that  have  been  given  in  this  State.  You  might  as  well  face 
the  situation.  If  you  want  it  to  continue,  you  can  have  it.  If  you  want  to  drive  the  lead- 
ing members  of  the  profession  from  the  judiciary,  you  can  continue  it.  It  is  sim.ply  a 
question  for  you  to  decide,  as  to  whether  you  will  see  the  wisdom  of  taking  such  action 
as  will  induce  these  men  to  take  positions  upon  the  bench,  and  feel  that  the  salaries 
they  get  are  sufficient.  »  ■ 
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Tliax  is  the  reason,  gemleinen,  which,  controlled  us  in  offering  this  provision.  We 
offered  it  because  we  thought  it  was  beneficial  to  the  State.  There  is  no  personal  inter- 
est involved,  so  far  as  I  can  imagine;  certainly  there  is  none  so  far  as  I  am  concerned, 
for  the  circuit  judges  of  the  city  I  represent  have  always  received  S2.300.  The  Legisla- 
ture has  simply  recognized  the  labor  that  vras  put  upon  them,  and  it  has  always  paid 
that  amount;  and  the  same  is  true  of  the  circuit  courts  of  other  cities.  T\Tiile  the  judges 
in  the  countrj"  circuits  have  onl3'  been  receiving  S1,G00  or  $1,800,  we  propose  now  to  put 
them  all  upon  the  same  basis;  to  say  that  all  shall  reveive  the  same  salary,  and  that 
all  shall  get  a  fair,  living  salary.  Vre  propose  not  to  allovy-  corporations  alone  to  have 
the  bidding  in  the  market,  but  that  the  State  shall  have  an  opportunity^  to  get  the 
best  members  of  the  bar,  as  far  as  she  is  able,  upon  the  bench. 

Now,  as  a  matter  of  experience,  what  are  we  asking  you  to  do?  We  are  simply 
asking  you  to  return  to  the  Constitution  of  1S51. 

That  Constitution  has  been  praised  here,  and  justlj-  praised,  as  a  Co^nstitution 
which  was  satisfactory  to  the  people.  The  Constitution-makers  of  1S51  savr  the  vvisdom 
of  this  course;  and  what  did  they  do?  They  fixed  the  salary  of  the  Governor  of  the 
State  at  $5,000.  They  inserted  in  the  Constitution  a  provision  that  the  judges  should 
be  commissioned  by  the  Governor;  that  the  salaries  of  the  judges  of  the  Supreme  Court 
of  Appeals  should  not  be  less  than  S3, 000;  that  the  salary  of  the  judges  of  the  circuit 
court  should  not  be  less  than  S2,000,  with  the  exception  that  in  the  case  of  a  judge  of 
the  fifth  circuit  it  should  not  be  less  than  SI, 500;  and  that  they  should  receive  a  reason- 
able allowance  for  necessary  travel. 

^Miy  was  there  not  some  outcry  against  this?  V\Tiy  was  there  not  some  protest 
from  the  people  in  regard  to  this?  YvTiere  was  the  dissatisfaction  that  the  gentleman 
from  Louisa  says  may  be  created  by  fixing  the  salaries  of  the  judges  in  this  Constitution, 
when  we  know  that  the  Convention  of  1S50  represented  the  people  as  closely  as  any 
body  ever  represented  them,  seeing  the  wisdom  of  fixing  a  minimum  salanr  so  that  they 
could  get  the  best  members  of  the  profession  tipon  the  bench,  that  body  fixed  it  as  to 
the  Supreme  Court  and  also  as  to  the  circuit  court? 

Why  should  we  not  follow  that  wise  lead?  Have  the  people  any  more  reason  for 
an  outcry  against  such  a  course  now  than  they  had  then?  Are  there  any  objections 
made  to  it  now,  which  did  not  exist  then?  Do  we  not  know  that  competition  is  greater 
now  than  it  was  then?  Do  we  not  know  that  many  of  the  members  of  the  legal  pro- 
fession then  were  the  owners  of  landed  est-ates  and  the  owners  of  slaves,  and  that  they 
could  afford  to  accept  those  small  salaries  and  go  upon  the  bench?  Do  we  not  Iniovr 
that  that  condition  does  not  exist  now?  Do  we  not  knovr  that  the  members  of  the  bar 
are  in  sharp  competition  v^ith  their  brother  lawyers;  that  with  many  it  is  simply  a  ques- 
tion of  earning  a  fair  living,  and  that  they  cannot  afford  to  give  up  a  good  income  and 
go  upon  the  bench,  with  the  possibility  of  being  turned  out  at  the  end  of  their  term, 
unless  you  can  at  least  give  them  a  satisfactory  income  while  they  may  be  upon  the 
bench? 

I  say  that  there  was  far  less  reason  for  it  in  1S51  than  there  is  now.  And  yet  you 
propose,  when  we  recommend  this  action,  to  turn  back  to  v\-hat?  To  go  back  to  the 
Underwood  Constitution,  instead  of  the  Constitution  of  1S51,  which  has  always  been 
recognized  as  the  expression  of  the  wishes  of  the  Sta,te  of  Virginia. 

I  say  to  you,  gentlemen,  that  for  all  three  reason — first  as  to  the  amount  we  fix. 
second  as,  to  the  reason  we  give  for  the  fixing  of  this  matter  in  the  Constitution,  and 
third  from  the  experience  that  we  have  had — the  report  of  the  Committee  on  the 
Judiciaiw  ought  to  stand. 

:\Ir.  Braxton:  Mr.  Chairman,  the  decision  of  this  committee  on  this  matter,  what- 
ever it  may  be.  will  be  acquiesced  in  by  me  with  perfect  complacency,  because  I  be^ 
lieve  the  committee  are  competent  to  deal  with  the  question.  But  before  they  take  a 
vote  on  it  I  wish  to  suggest  for  their  consideration  certain  matters  which  were  con- 
sidered by  the  Judiciary  Committee,  and  which  certainly,  so  far  as  several  of  them  were 
concerned,  including  myself,  controlled  our  action  in  the  premises. 

A  good  deal  has  been  said  about  our  trasting  the  people,  and  about  our  taking  away 
from  the  people  the  power  to  do  so-and-so.    I  think.  Mr.  Chairman,  that  those  observa- 
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tions  were  made  under  a  misapprehension.  I  contend,  Mr.  Chairman,  that  this  body 
represents,  and  is  intended  to  represent,  the  people  more  than  any  other  body  that  can 
assemble  in  the  State.  In  a  discussion  which  took  place  a  few  days  after  this  Conven- 
tion assembled,  some  of  the  gentlemen  who  now  seem  to  think  that  every  action  of  this 
Convention  is  intended  to  deprive  the  people  of  their  rights  were  foremost  in  their  con- 
tention, not  only  that  we  represented  the  people,  but,  sir,  that  we  were  the  people  them- 
selves; and  if  I  remember  their  expression  correctly,  they  said,  ''We  are  the  State." 

Now,  Mr.  Chairman,  I  never  indulged  in  any  such  high-flown  ideas  of  our  impor- 
ance.  I  never  believed  in  the  absolute  sovereignty  of  this  Convention.  But  it  does 
seem  to  me  a  trifle  inconsistent  that  gentlemen  who  did  entertain  such  lofty  ideas  of 
the  power  a'nd  privileges  of  this  Convention,  who  went  beyond  saying  that  we  repre- 
sented the  people  and  assumed  that  we  were  the  people,  nov/  take  the  ground  that 
everything  we  may  do  here  is  something  antagonistic  to  the  people,  or  which  deprives 
the  people  of  their  rights. 

I  am  not  one  of  those  who^  would  decry  the  Legislature  of  this  State.  I  think 
we  have  had  as  good  Legislatures  as  any  other  State;  but  I  think,  as  all  the  people  in 
this  State  have  ever  thought,  that  there  are  some  things  which  should  not  be  entrusted 
to  the  Legislatures.  It  is  not  that  they  should  not  be  entrusted  to  the  people,  because 
we  represent  the  people.  The  people  are  our  mastersi.  If  anything,  we  are  closer  to, 
the  people  than  the  Legislature,  because  the  people  in  their  wisdom  have  undertaken 
to  entrust  to  us  powers  which  they  do  not  confer  upon  the  Legislature.  It  is  no  reflec- 
tion upon  the  Legislature  that  we  say  they  shall  exercise  only  certain  powers,  and 
shall  not  exercise  others.  We  were  called  into  being  for  the  very  purpose  of  prescrib- 
ing the  bounds  and  limitations  to  the  powers  which  m.ay  be  exercised  by  the  executive, 
by  the  judicial  and  also  by  the  legislative  branch  of  this  government.  And  I  say  that 
when  gentlemen  assume  that  the  Legislature  is  the  only  body  in  this  government  that 
represents  the  people,  it  is,  in  my  humble  opinion,  a  mistake.  The  people  are  repre- 
sented in  their  primary  capacity  hj  this  Convention,  We  were  sent  here  to  represent 
them;  and  in  the  course  of  g-overnment,  those  people  are  represented  by  their  executive, 
their  judicial  and  their  legislature  departments. 

Mr.  Chairman  and  gentlemen  of  this  committee,  one  of  the  fundamental  principles 
of  our  government,  with  which  we  all  are  familiar,  and  which  has  again  and  again  been 
proclaimed  upon  this  floor,  is  that  the  powers,  of  these  three  great  branches  of  govern- 
ment should  be  as  far  as  possible  kept  separate.  I  conceive,  sir,  that  one  of  the  reasons 
why  that  great  Convention  v/hich  met  in  1850  undertook  to  prescribe  a  minimum  salary 
for  the  executive  and  for  the  judiciary  was  in  order  to  prevent  their  dependence  upon 
the  co-ordinate  branch  of  government  represented  by  the  Legislature.  Certainly  they 
intended  no  reflection  upon  the  Legislature.  I  conceive  that  the  men  in  the  Legislature 
are  just  as  good,  just  as  devoted,  jlist  as  patriotic,  as  the  men  in  this  body;  and  it  is 
entirely  beside  the  question  to  be  talking  about  whether  we  are  reflecting  upon  their 
personnel  or  not. 

Now,  if  there  ever  did  sit,  within  this  State,  a  body  which  went  to  the  limit  of  de- 
mocratic government,  it  was  the  Convention  that  sat  in  1850-51.  Surely  that  Convention 
was,  not  deaf  to  the  voice  of  the  people.  Surely  that  Convention  was  not  attempting 
to  throttle  the  will  of  the  people,  or  to  tie  their  hands.  But  that  Convention  did  say, 
in  its  wisdom — and  I  take  it,  sir,  that  it  was  done  in  order  to  secure,  to  that  extent,  at 
least,  the  independence  of  the  co-ordinate  branches  of  the  gevernment — that  while 
the  Legislature  might  increase  or  diminish  the  salaries  of  the  members  of  the  ex- 
ecutive and  judicial  branches  of  the  government,  there'  should  be  a  limit  below  which 
they  should  not  diminish  them.  And  I  submit  to  the  consideration  of  this  committee 
that  it  is  wise  that  we  should  follow,  at  least  in  that  respect,  the  distinguished  precedent 
set  us  by  that  Convention. 

Whether  the  amount  of  salary  we  fix  is  too  large  or  too  small  is  a  matter  upon 
which  I  concede  there  may  be  a  difference  of  opinion.  But  I  submit  that,  so  far  from 
being  undemocratic,  it  is  of  the  very  quintessence  of  republican  government,  such  as 
we  have  here,  that  there  should  be  a  limit  fixed  below  which  the  Legislature  should 
not  go  in  fixing  the  salaries  of  the  co-ordinate  branches  of  the  government. 
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Xow,  sir,  as  to  the  amotiut  of  the  salaries  fixed.  The  Governor's  salary  v\-as  fixed  at 
$5,,000  in  ISoO.  It  vs'as  fixed  at  85,000  in  1SG9-70:  and  I  believe  it  has  heen  fixed  at  §5,000 
by  this  Convention,  so  far  as  it  has  acted  upon  it.  The  reason  of  that  action  was  to 
secure  independence  of  that  great  co-ordinate  branch  of  the  government;  and  the  same 
reason  should  apply  to  fixing  a  minimum  of  salaries  for  the  judges. 

In  ISoO,  that  great  Convention  fixed  the  salaries  of  the  Supreme  Court  judges  at 
S3, 000,  and  the  salaries  of  the  circuit  court  judges  at  $2,000;  and,  in  addition  to  that,  it 
not  only  permitted  mileage,  but  required  that  mileage  should  be  allowed  to  them.  So 
that,  so  far  as  the  question  of  amount  of  salaries  is  concerned,  in  1S50  the  most  demo- 
cratic Convention,  as  is  believed,  that  ever  sat  in  this  State,  said  not  only  that  the 
minimum  of  the  salaries  of  the  judges  should  be  fixed,  but  that  that  minimum  should 
amount  to  S3, 000  for  the  Supreme  Court  and  $2,000  for  the  circuit,  plus  the  mileage. 
The  recommendation  of  this  Judiciary  Committee  is  that  it  shall  be  fixed  at  $4,000  and 
S2,500;  and  it  leaves  the  question  of  mileage  entirely  to  the  Legislature. 

V\Tien  vre  consider  the  difference  in  the  expense  of  living  in  1550  and  in  1901,  the 
increased  cost  of  living  as  conditions  exist  to-day,  I  submit  that  that  difierence  is  fully 
justified  by  the  different  conditions.  ^Moreover,  it  came  to  the  knowledge  of  the  Judi- 
ciary Committee,  from  sources  which  they  deemed  reliable,  that  the  ordinary  mileage 
of  the  circuit  judges  would  amount  to  somewhat  between  three  and  five  hundred  dollars 
per  annum.  I  think  I  am  correct  in  those  figures.  So  that  the  salary  of  the  circuit 
judges,  as  fixed  by  that  great  democratic  Convention  in  1S50,  was  $2,000  plus  the 
mileage,  which  made  it  amount  from  S2,300  to  $2,500..  as  against  $2,500  fixed  to-day. 

Certainly  I  think,  sir,  that  the  report  of  the  Auditor  and  the  quotations  on  the  mar- 
ket of  the  State  bonds  show  that  the  condition  of  the  State  to-day  is  such  that  it  can 
afford  to  pay  as  much  salary-  as  it  could  in  1S50.  If  the  conditions  in  some  counties 
justify  a  greater  simi,  if  the  allowance  of  mileage  is  jtistified  in  some  and  not  in  others, 
that  is  all  left  to  the  Legislature.  The  only  thing  which  is  done  in  this  Convention  is 
that  we  say  there  shall  be  a  limit  below  which  you  shall  not  go;  and  we  do  that  in  order 
to  preserve  the  independence  of  two  of  these  three  great  branches  of  government  from 
the  other. 

I  was  not  one  of  the  gentlemen,  •  I\Ir.  Chairma.n,  who  believed  in  the  election  of 
judges  by  the  people.  That  was  not  because  I  did  not  believe  the  people  could  elect 
good  judges  if  conditions  were  such  that  the  people  could  act,  but  because  I  thought 
the  conditions  which  exist  throughout  the  country  to-day  make  it  practicallj'  impossible 
for  the  people  to  act,  and  that  what  is  frequently  palmed  off  as  the  choice  of  the  people 
is  no  more  nor  less  than  the  choice  of  a  political  convention,  nominated  by  one  or  more 
party  bosses.  It  was  because  I  thought  the  question  narrowed  itself  down  to  the  issue 
whether  our  judges  should  be  elected  by  the  Legislature,  a  legally-constittited  body  of 
known  and  fixed  personnel,  a  body  that  has  some  persons  back  of  it  to  whom  it  is  re- 
sponsible, a  body  whose  members  can  be  punished  for  corruption,  or  whether  their 
election  should  be  left  to  a  party  political  convention,  more  or  less  tumultuous,  with  un- 
known personnel,  with  no  responsibility,  with  no  legal  existence,  and  dominated  gen- 
erally by  party  bosses  and  party  machinery.  And  I  thought  the  choice  between  them 
was  in  favor  of  leaving  it  with  The  Legislature. 

But  whether  I  was  right  or  wrong  in  that  respect,  I  submit  to  those  honorable  gen- 
tlemen who  differed  with  me  that  one  of  the  great  arguments  they  used  in  support  of 
their  contention  that  the  Legislature  should  not  be  allowed  to  elect  their  judges,  was 
that  it  put  the  judiciary  too  much  under  the  control  and  domination  of  a  co-ordinate 
branch  of  the  government,  from  which  it  should  be  absolutely  independent. 

I  ask  those  gentlemen  to  consider  v\-hether  or  not  it  be  true  that  you  are  placing 
them  almost  as  completely  under  the  domination  of  that  co-ordinate  branch  of  the  gov- 
ernment by  giving  them  unrestricted  powers  over  their  salaries  as  if  you  allowed  them 
to  be  elected  thereby.  If  you  follow  the  legitimate  consequence  of  your  argument,  you 
must  conclude  that  while  it  were  better  that  they  should  be  elected  by  the  people,  you 
cannot  carry  that  point,  and  they  are  to  be  elected  by  the  Legislature,  there  should  at 
least  be  some  restriction  put  upon  the  power  of  the  Legislature  in  the  salaries  of  these 
100— Const.  Debs. 
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judges.  Let  me  control  a  man's  salary,  and  I  have  him  as  completely  at  my  mercy  as 
if  I  had  the  nomination  of  him  to  ofnce. 

I  say  I  trust  this  committee  will  view  the  matter  in  that  light.  I  trust  this 
committee  will  understand  that  when  this  Convention  fixes  a  minimum — a  minimum, 
gentlemen,  not  a  maximum;  not  a  fixed  sum  that  cannot  be  changed,  but  a  minimum — 
we  are  not  taking  from  the  people  the  power  to  change  it;  we  are  taking  it  only  from 
one  branch  of  the  government,  to-wit,  the  Legislature.  I  trust  the  committee  v/ill  rea- 
lize that  we  voice  the  wishes  and  the  power  of  the  people  as  much  as  any  branch,  or 
probably,  in  legal  contemplation,  as,  much  as  all  of  the  branches  of  the  government, 
all  of  whose  powers  are  concentrated  in  us;  and  if  the  people  want  to  change  it,  it  is 
just  as  much  in  the  power  of  the  people  to  reverse  the  action  of  this  Convention  as  it 
is  to  reverse  th©  action  of  their  own  Legislature. 

Mr.  R.  L.  Gordon:  Does  the  gentlemen  believe  that  it  was  discussed  or  contem- 
plated by  the  people  of  Virginia  that  this  body  v/ould  increase  the  salaries  of  the  judges, 
and  fix  them  in  the  Constitution? 

Mr.  Braxton:  In  reply  to  that,  I  will  say  that,  so  far  as  my  personal  observa- 
tion is  concerned,  was  a  matter  which  was  frequently  discussed.  As  to  whether  there 
was  any  public  discussion  of  it  or  not,  I  am  free  to  say  that  I  dO'  not  know  that  there 
was  any.  In  fact,  I  do  not  remember  having  heard  any  public  discussiion  on  that  ques- 
tion, or  probably  on  any  other  question  that  came  before  this  Convention,  except  alone 
the  question  of  suffrage  and  possibly  the  question  of  taxation.  Of  all  the  numerous 
things  that  have  come  before  this  body,  it  was  utterly  impossible  that  each  and  every 
one  of  them  should  be  dicussed  on  the  hustings;  and  I  am  free  to  admit  that,  as  far  as 
I  know,  this  one  of  that  great  number  of  questions  that  we  were  summoned  here  to 
dispose  of,  and  that  we  are  expected  to  dispose  of,  was  not  particularly  discussed  by 
the  people. 

In  conclusion,  Mr.  Chairman,  I  submit  that  the  action  of  this  body  is  the  action  of 
the  people,  and  that  in  limiting  the  powers  of  the  Legislature  we  are  no  more  limiting 
the  powers  of  the  people  than  when  we  limit  the  powers  of  the  executive  or  the  judi- 
ciary; that  our  act  is  the  act  of  the  people,  and  can,  therefore,  be-  reviewed  and  reversed 
or  amended  or  changed  by  the  people,  as  they  choose,  but  not  by  any  particular  branch 
of  the  government. 

Mr.  Hunton:  Document  No.  4  shov/s  that  the  mileage  now  paid  the  judges  of  the 
Court  of  Appeals  aggregates  $G00,  and  of  the  judges  of  the  circuit  court  $3,000.  I  merely 
wanted  to  make  that  statement  at  this  time. 

Mr.  Withers,:  Mr.  Chairman,  I  should  like  to  ask  the  attention  of  the  gentleman 
from  Augusta  and  the  gentleman  from  Lancaster,  to  what  they  have  consented  to.  By 
moving  to  strike  out  section  17,  the  gentleman  from  Lancaster  not  only  strikes  out  the 
provision  as  to  the  minimum  salariesi,  but  he  strikes  out  several  of  safeguards  that  I 
am  sure  neither  he  nor  the  gentlem.an  from  Augusta  desires  to  strike  out. 

For  instance,  he  strikes  out  the  safeguard  provided  in  this  Constitution  that  the 
salaries  of  judges  of  cities  of  the  second  class  shall  be  paid  by  thosie  cities,  and  shall 
not  be  any  burden  to  the  State.  He  strikes  out  all  of  that,  as  well  as.  another  safe^ 
guard  

Mr.  Quarles:  I  wish  to  say  that  is  one  thing  I  specially  want  to  do — to  strike  out 
the  provision  relating  to  the  payment  of  salariesi  of  judges  of  cities  of  the  second  class. 
I  think  the  State  ought  to  pay  them  just  as  the  salaries  of  other  judges  are  paid. 

Mr.  "Withers:  I  did  not  know  the  gentleman  desired  tO'  do  that.  I  certainly  do  not; 
and  I  will  offer  that,  then,  as  a  substitute  for  the  accepted  amendment  of  the  gentleman 
from  Lancaster. 

Another  safeguard,  Mr.  Chairman,  which  it  strikes  me  the  entire  striking  out  of 
section  17  would  remove  is  that  it  v/ould  leave  to  the  Legislature  the  right  to  put  all 
these  salaries  upon  the  counties.  Now,  just  as  soon  as  you  dO'  that,  it  means  an  endless 
multiplication  of  judges,  should  that  sentiment  again  prevail  in  Virginia.  I  wish  to 
call  the  attention  of  this  committee  very  briefly  to  these  consiiderations ;  for  I  not  only 
shall  not  run  over  m.y  twenty  mJnutes,  but  I  have  my  watch  open  in  order  to  keep 
within  that  limit  beyond  all  doubt. 
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I  think  tiiere  are  two  contentions  urged  in  support  of  a  minimum  salaiT  being  fixed 
for  the  judges  of  the  Commonwealth  that  are  not  sound  and  are  not  borne  out  by  the 
facts.  The  first  contention  was  urged  wiih  great  force  by  the  gentleman  from  Rich- 
mond (Mr.  Meredith),  that  the  salaries  we  had  heretofore  fixed,  if  continued,  would 
bar  and  preclude  the  best  lawyers  from  the  judiciary. 

I  should  like  to  inquire  whether  the  salary  of  $8,000  to  the  Chief  Justice  of  the 
United  States  barred  and  precluded  the  best  lawyersi  from  that  position,  or  whether, 
under  the  Hoar  Bill,  the  salary  of  $15,000  is  liable  to  preclude  the  best  thought  and  the 
best  minds  of  the  legal  profession  from  the  eminently  high  positions,  of  Chief  Justice 
of  the  United  States?  It  may  be  that  some  gentlem^en,  retained  by  certain  powers  and 
influences,  would  not  accept  that  position;  and  I  am  free  to  say,  as  a  citizen  of  the 
United  States,  that  I  believe  it  well  for  the  people  of  the  United  States  if  they  should 
continue  to  refuse;  but  when  we  remember  Marshall  and  Taney  and  Waite  and  the 
other  great  Chief  Justices,  I  do  not  think  tha^t  argument  restsi  upon  a  sound  basis  for 
a  foundPttion. 

We  may  as  well  say  that  conditions  which  may  hereafter  come  about  may  prevent 
some  of  our  best  judges  from  accepting  positions  on  our  State  judiciary.  The  ansv\'er 
to  that  is  complete,  when  we  remember  that  the  General  Assembly  is  here  to  meet  those 
changed  conditions;  for  just  so  sure  as  the  condition  of  our  legal  brethern  becomes 
so  prosperous  that  they  cannot  accept  judicial  positions  without  minimum  salaries 
being  fixed  in  the  Constitution,  just  so  surely  will  it  be  that  the  financial  and  commer- 
cial and  industrial  condition  of  Virginia  will  be  such  as  to  enable  our  Legislature  to 
provide  salaries  which  will  induce  them  to  do  so;  and  that  discretion  ought  to  be  vested 
in  the  General  Assembly. 

The  fixing  of  minimum  salaries  in  this  Constitution  is  an  unsound  principle.  I  have 
heard  the  distinguished  chairman  of  this  committee  and  the  distinguished 'delegate  from 
Norfolk — and  personally  and  in  point  of  capability  I  admire  no  other  members  of  this 
Convention  more — urge  again  and  again  that  one  of  our  serious  errors,  consisted  in 
going  into  m^atters  of  detail;  and  yet  there  cannot  be  any  m^ore  detailed  and  minute  leg- 
islation than  providing  that  the  salary  of  a  judge  shall  be  thus  and  so,  leaving  no  dis- 
cretion to  future  legislators  to  say  that  the  condition  of  Virginia  is  such  that  this 
minimium  is  an  unwise  one  and  should  be  diminished. 

I  hope  every  circuit  judge  in  Virginia  will  get  $2,500;  but,  on  the  other  hand,  as 
has  been  well  said  on  this  floor  already,  the  question  of  salary  is  largely  a  question 
of  ability  to  pay;  and  it  strikes  me  as  almost  nonsense  for  us  to  get  up  here  and 
seriously  talk  about  the  dignity  of  the  bench  and  the  dignity  of  the  judiciary  and  the 
unwisdom  of  having  them  poorly  paid,  when  all  of  us  know  that  the  question  of  the 
State's  ability  to  pay  is  just  as  much  a  question  of  its  financial  condition  as  the  matter 
of  a  lawyer's  being  willing  to  accept  the  pO'Sition  is  a  question  whether  or  not  he  is 
making  such  an  income  as  Vvill  justify  him  in  refusing  it. 

We  have  upon  this  floor  the  testimony  of  the  members  from  the  rural  districts,  if 
I  may  so  style  them  (and  I  consider  myself  to  be  from  a  rural  district)  that  the  salaiw 
of  $2,500  a  year  is  not  a  thing  to  be  despised  and  scoffed  and  jeered  at;  and  just  as 
our  ma.terial  prosperity  is  great  or  small  just  so  will  the  earning  capacity  of  the  bar 
be  great  or  small,  and  just  so  will  the  vvisdom.  of  the  Legislature  say  vvhether  the 
salaries  of  the  judges  shall  be  great  or  small.  They  should  have  that  discretion,  and 
to  take  it  away  from  then  is  entering  into  the  most  minute  details  of  legislature  in  the 
Constitution. 

The  minimum  salary  fixed  here  for  our  circuit  judges  is  nearly  equal  to  the  salary 
of  the  circuit  judges  of  the  United  States — $3,000  a  year — until  the  Hoar  Bill  was 
passed,  from  the  time  we  became  a  State  up  to  practically  the  present  time. 

Now,  one  other  thing  which  hasi  been  alleged  here,  apparently  with  im-pression, 
is  that  Virginia  has  paid  her  judges  so  little.  VTiy,  gentlemen,  no  proposition  can 
more  completely  answer  itself  than  that.  The  reason  why  Virginia  has  paid  her  judges 
so  little  per  judge  is  due  to  the  fact  that  to  the  population,  to  the  wealth  and  to  the 
square  mile  of  country,  she  has  had  more  judges  than  any  other  State  in  the  Union; 
and  the  numerousness  of  her  judiciary  has  prevented  the  payment  to  the  circuit  judges 
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of  decent,  living  salaries.  I  say,  and  I  think  I  can  say  it  without  fear  of  successful  con- 
tradiction, that,  notwithstanding  the  fact  that  Virginia's  judiciary  has  been  poorly  paid, 
the  bulk  of  the  salaries  paid  to  her  judges  amounts  to  more  than  that  of  any  o^ther  State 
south  of  Mason  and  Dixon's  line,  except  possibly  the  States  of  Kentucky  and  Texas, 
and  in  that  I  do  not  include  Missouri;  but  we  have  had  so  many  judges  to  pay,  such 
a  diffuse  system  of  judiciary  involved,  that  we  have  not  been  able  to  pay  them  living 
salariesu 

Now,  the  evil  and  the  wrong  and  the  error  have  been  not  that  we  did  not  desire 
to  pay  these  judges  better  salaries,  but  that  under  our  old  system  we  had  104  circuit 
and  county  judges  and  20  or  more  city  judges,  making  a  total  of  124  or  125  judgesi,  ex- 
clusive of  the  judges  of  the  Court  of  Appeals,  and  it  was  impossible  for  the  State  to  pay 
all  those  judges  living  salaries.  The  reason  why  Virginia  has  not  been  able  to  pay  her 
judiciary  such  salaries  as  the  chairman  of  this  committee  would  like  to  see  them  paid 
and  such  salaries  as  I  would  like  tO'  see  them  paid,  has  been  due  to  the  fact  that  we 
have  been  overburdened  with  judges  and  that  we  could  not  pay  them  all  proper  salaries. 

Mr.  Hunton:  Will  not  24  judges,  under  the  arrangement  proposed,  do  the  work 
that  form-erly  devolved  on  the  125? 

Mr.  Withers:    No,  sir;  not  by  any  means. 

Beca.us,e  there  will  still  be  20  city  judges  and  24  circuit  judges.  The  chairman  of 
the  committee  accepted  an  amendment  which,  as  the  gentleman  from  Louisa  (Mr.  Gor- 
don) so  well  said,  is  the  practical  safeguard  that  prohibits  a  numerous  and  perhaps 
endless,  increase  of  the  circuits  of  this  State. 

The  way  to  solve  the  problem,  I  respectfully  submit,  is  to  let  the  Legislature  have 
the  discretion  of  saying  what  the  salaries  shall  be.  Let  the  State  assume  part  or  all 
of  that  burden  and  let  the  people  know  what  the  judges  are  paid.  There  will  be  no 
undue  increase  in  salaries  and,  with  a  wise  provision  aa  to  the  population  of  new  dis- 
tricts to-  be  created,  there  will  be  no  undue  increase  in  circuits,  but  enough  judges  will 
be  appointed  to  dO'  the  work,  and  those  judges  will  be  paid  good  salaries,  suited  and 
adjusted  to  the  financial  and  com.m!erical  conditions  of  Virginia  at  the  time  the  salaries 
are  fixed,  and  not,  as  is  proposed,  fixed,  most  unwisely,  in  a  Constitution  that  cannot 
be  changed  except  by  the  long  and  tedious  process  of  aniendment. 

I  submit  that  if  we  will  hold  those  principles,  in  view,  if  we  remember  that  five 
judges  practically  do  the  work  of  the  city  of  Washington  and  of  the  District  of  Columbia 
and  of  many  of  the  departments,  and  if  we  require  our  judges  to  do  our  work  practic- 
ally, efficiently  and  Vv^ell,  they  will  never  suffer  for  lack  of  salary,  and  there  will  be  no 
reflection  upon  Virginia  that  her  judiciary  is  not  well  paid. 

Another  provision  in  this  report  does  what  it  ought  to  do,  and  prevents  any  possible 
abuse  of  the  power  by  the  Legislature,  when  it  says  that  it  shall  not  increase  or 
diminish  the  salary  of  a  judge  during  the  term  for  which  he  was  elected.  Now,  I 
should  like  to  have  the  amendment  read. 

The  Secretary:  The  amendment  proposed  by  the  member  from  Danville  (Mr. 
Withers  is  to  strike  out,  in  lines  8,  9  and  10  of  section  17,  the  words  "not  less  than 
$2,500  per  annum,  one-half  of  which  shall  be,""'  and  insert  in  line  10  the  word  "one-half" 
after  the  word  "paid."  Strike  out  the  Avords  beginning  with  the  word  "the"  in  line 
21,  down  to  the  word  "annum.,"  in  line  29. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  I  trust  that  we  may  be  able  to  separate  the 
pending  question  so  as  to  vote  first  upon  salaries  to  the  judges  of  the  Court  of  Appeals. 
My  idea  is  that  the  heads  of  ine  various  departments  of  the  State  government  ought 
to  be  constitutionally  protected  and  insiured  in  their  compensatio^n,  just  as  I  have 
thought,  and  heretofore  argued,  that  the  people  ought  to  choose  those  heads.  The 
General  Assem.bly  is  authorized  by  the  Constitution  to  fix  the  compensation  of  its  mem- 
bers who  make  up  the  legislative  department.  The  head  of  the  executive  department, 
the  Governor,  pursuant  to  a  provision  of  the  Constitution,  receives  a  salary  of  $5,000  per 
annum. 

I  cannot  see  w^hy  we  should  hesitate  to  provide  in  the  Constitution  the  amount  of 
the  compensation  of  the  judge-Si  of  our  highest  court — their  minimum  salaries. 

The  gentleman  from  Louisa  (Mr.  Gordon)  has  said  that  he  objectsi  to  the  report 
of  the  committee  becaaise  he  does  not  know  how  m-any  circuit  judges  and  city  judges 
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there  may  be  in  the  future,  and  does  not  knovv'  vrhat  expenditure  the  State  may  be  in- 
Yoived  in  if  ihe  Constitution  fixes  their  pay.  But  that  objection  can  not  apply  to  the 
court  which  stands  at  the  head  of  the  judicial  department.  There  can  be  only  nve 
judges  of  that  court;  and  there  can  be  no  uncertainly  abotit  future  expenditure. 

Novv,  Mr.  Chairman,  practically,  what  is  proposed?  Not  that  there  shall  be  paid 
the  President  of  the  Court  of  Appeals  and  his  associates  as  much  as  we  pay  the  Gov- 
ernor, but  that  there  shall  be  paid  each  one  of  these  judges  the  sum  of  $4,0OU  per  year, 
maldng  an  annual  total  of  $20,000.  "^Tiat  are  we  paying  now?  We  pay  $3,000  per  year 
to  each  of  the  judges,  about  $1,000  to  one  of  them,  Y\'ho  is  supposed  to  be  accessible  at 
all  times  in  the  city  of  Richmond:  S200  additional  to  the  President  of  the  Cctirt,  and 
$000  in  mileage,  maldng  a  total  annually  of  $16,S00;  and  what  the  committee  proposes 
is  to  pay,  as  against  this  sum  of  S16,S00,  the  sum  of  820,000,  or  to  make  an  increase  over 
the  amount  now  allowed  by  statute  of  only  $3,200  per  year. 

There  may  be  much  force  in  Y/hat  my  friend  from  Louisa  has  said.  It  ma.y  be  that 
under  the  plan  of  the  committee  the  circuit  judges  and  the  city  judges  will  be  multi- 
plied to  such  an  extent  that  you  will  have  a  very  extravagant  sj'stem  if  they  receive  a 
salary  of  $2,500;  but  there  is  no  such  danger  applicable  to  the  Court  of  Appeals,  and 
there  is  every  reason  why  the  judges  of  the  Court  of  Appeals  shall  be  paid  a  definite 
salary.  WTiat  are  some  of  those  reasons?  Take  the  ordinary  case.  A  man  is  elected 
to  a  position  in  that  exalted  tribunal.  He  is  not  a  man  of  means.  Wealth  is  not  a 
characteristic  of  Virginia  lavvyers.  He  surrenders  a  good  practice.  He  finds  it  neces- 
sarj""  to  establish  a  nev/  home  in  new  surrotmdings  where  living  expenses  are  greater 
than  he  has  been  accustomed  to  meet.  Xo  longer  young,  if  forced  into  retirement  by 
political  change  or  the  infirmities  of  years,  he  has  little  chance  to  resume  business.  His 
salary  must  suflice  for  the  needs  of  his  family  and  no  retiring  allowance  is  provided. 

It  is  not  necessary  to  elaborate.  It  is  not  necessary  to  offer  further  suggestions 
to  show  that  almost  natural  justice,  not  to  speak  of  the  spirit  of  our  institutions,  and 
of  the  principle  relating  to  the  dignity  and  independence  of  the  separate  departments  of 
our  government  dictates  the  propriety  of  doing  this  thing. 

Mr.  Chairman  and  gentlemen  of  the  committee,  I  trust  that  we  v^■ill  take  up  this 
one  branch  of  the  question  now  and  postpone  consideration  of  the  other  until  we  get 
to  it;  that  we  will  not  embarass  otir  minds  at  this  moment  by  trying  to  determine  vs'liat 
we  will  do  as  to  the  compensation  of  the  local  judges,  but  that  we  y\u11  consider  siu-iply 
whether  we  vrill  compensate  the  judges  of  the  Court  of  Appeals  as  proppsed,  and  vote 
upon  that. 

Mr.  Mcllwaine:  Mr.  Chairman,  it  seems  to  me  there  is  very  great  signincance  in 
the  remark  made  by  the  gentleman  from  Richmond  (Mr.  Meredith),  I  think  (I  am  not 
certain  that  he  made  it,  but  I  am  sure  he  will  accord  with  it) ,  who  said  that  the  Con- 
vention of  1850-51  represented  more  of  the  democratic  sentiment  of  the  State  of  Vir- 
ginia than  any  other  Convention  that  ever  has  sat  in  the  State,  and  that  Convention  was 
the  first  to  fix  the  salaries  of  the  judges,  and  at  a  very  generous  figure  for  that  day. 

There  are  some  six  or  eight  of  us  here  who  go  back  in  memory  to  that  time.  I 
mys.elf  became  of  age  during  that  period.  There  are  two  or  three  gentlemen  here  who 
were  of  age  at  the  beginning  of  that  period.  We  can  recollect,  sir.  the  state  of  things 
that  existed  then,  and  if  it  was  found  necessary  and  reasonable  at  that  day  to  have 
fixed  compensation  for  these  judges,  and  if  that  Convention  fixed  it  at  the  liberal  figure 
they  provided,  it  seems  to  me  that  this  Convention  can  very  well  afford  to  follow  their 
lead  and  to  adhere  to  the  precedent  of  the  men  of  that  day. 

Mr.  Chairman,  I  vras  comparatively  a  youth  then,  but  I  can  recollect  three  of  the 
judges  who  sat  upon  the  circuit  bench  in  that  day.  One  of  them,  acknowledged,  I  be- 
lieve, to  have  been  the  leading  judge,  not  only  of  that  day,  btrt,  as  I  have  heard  asserted 
since  I  have  been  a  member  of  this  Convention  by  one  of  the  leading  lawyers  connected 
with  it,  a  man  who  perhaps  has  ranked  as  high  as  or  higher  than  any  other  circuit 
judge  who  was  ever  in  the  judicial  system  of  the  State  of  Virginia,  was  the  late  Vril- 
liam  Leigh,  of  the  county  of  Halifax,  a  brother  of  Benjamin  Watkins  Leigh,  a  man  of 
w^onderful  ability  and  of  perfect  purity  of  character.  I  remember  the  judge  of  the 
Amelia  and  Powhatan  circuit,  the  late  Judge  Xasli.    I  remember,  and  had  more  knovY- 
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ledge  of  and  intercourse  with,  the  judge  of  the  Petersburg  circuit,  the  late  Thomas  H. 
Gholson,  a  magnificient  man. 

Each  one  of  these  men,  as  was,  remarked,  again  I  believe,  by  the  gentleman  from 
Richmond,  was  the  possessor  ot  an  .  si -te.  T  ,vo  of  them  lived  upon  lands  that  they 
owned,  and  had  their  own  servants,  about  them.  The  other  lived  in  what  was  perhaps 
the  handsomest  residence  in  the  city  of  Petersburg  and  was  reckoned  among  the  fore- 
most men  of  wealth  in  that  city.  They  were  the  kind  of  men,  sir,  whose  service  could 
be  commanded  at  that  day  and  to  whom  that  Convention  gave  a  salary  which  v/as  then 
most  generous.  As  has  been  remarked,  the  lawyers  now  are  generally  without  estates, 
and  they  need  to  have  an  ample  Siupport  in  order  that  they  may  take  these  positions 
freely. 

It  seem.s  to  me  that  this  is  a  matter  of  very  great  importance.  It  is  no  new  thing 
that  the  Judiciary  Committee  is  intending  to  put  upon  the  State  of  Virginia,  but  it 
comes  down  from  the  very  best  period  of  the  history  of  ihe  State;  and  I  do  hope  that 
the  report  of  the  committee  in  this  respect  will  be  sustained. 

Mr.  Pettit:  Mr.  Chairman,  my  physical  condition  admonishes  me  that  I  ought  to 
keep  silence;  but  I  do  not  think,  in  justice  to  the  opinion  of  the  constituents  I  repre- 
sent upon  this  floor,  that  I  ought  to  permit  this  question  to  be  decided  in  this  commit- 
tee without  saying  to  the  committee  something  indicating  what  my  views  are,  and  v/nat 
I  think  are  the  views  of  the  people  whom  I  represent  upon  this  flooT. 

There  are  some  very  remarkable  provisions,  sir,  in  the  report  of  this  commiittee. 
But  when  I  reflect  that  one  of  the  chief  cries,  that  caused  the  people  of  this  State  to 
vote  for  this  Convention  was  a  reduction  of  the  expenses  of  the  government,  I  confess 
that  I  felt  astonished  that  this,  committee,  instead  of  framing  a  law  with  a  view  of  re- 
ducing the  expenses  of  the  judicial  system,  has  framed  one  taking  from  one  hundred 
and  odd  ofHcials  what  they  were  getting,  and  giving  it  to  thirty-odd. 

Now,  sir,  gentlemen  are  fond  of  appealing  to  precedent.  I  reckon  I  have  done  so, 
too,  when  the  precedents  were  in  my  favor;  and  I  do  not  blame  them  for  it.  (Laughter). 
But  let  me  say  that  the  Convention  of  177G  said  not  one  word  about  salaries  to  be  paid 
to  the  judges.  The  Convention  of  1829-30  simply  provided  that  they  should  receive 
fixed  and  adequate  salaries,  to  be  determined  by  law.  Not  until  the  Convention  of 
1850-51  was  there  any  attempt,  so  far  as  I  am  av/are,  to'  put  into  the  Constitution  a  pro- 
vision fixing  either  the  salary  of  the  Governor  of  the  State  or  any  other  officer,  judicial 
or  otherwise. 

That  Convention  sat  during  the  halcyon  days  of  our  grand  old  State — the  golden 
age  of  Virginia  The  purses  of  the  farmers  in  the  country  were  plethoric  with  gold. 
The  fields  yielded  ample  crops  of  grain  and  tobacco.  Those  products  were  bringing 
fine  prices.  There  never  has  been,  in  the  life  of  the  State  of  Virginia,  so  prosperous 
a  time  as  prevailed  at  that  time  and  for  the  consecutive  years  up  to  the  war. 

Down  to  that  time  the  salary  of  the  Governor  of  Virginia  was  $3,333,33  1-3.  That 
salary  had  been  fixed  in  1776,  and  had  never  been  increased  down  to  the  Convention  of 
1850.  It  was  under  the  stimulus  of  the  prosperity  which  then  prevailed  in  this  State, 
in  1850-51,  that  the  Convention  for  the  first  time  placed  in  the  Constitution  the  pro- 
vision advancing  the  salary  of  the  Governor  from  $3,333  to  $5,000. 

I  will  not  stop,  sir,  to  discuss  and  compare  the  ability  of  the  ofhcials  prior  to  that 
time  with  the  ability  of  those  v/ho  came  afterwards,  I  may  say,  in  passing,  that  those 
who  went  before  v'ould  not  suffer  in  the  comparison.  The  small  salaries  brought  forth 
the  best  men  of  the  country  to  nil  the  office  of  Governor  and  the  office  of  judge. 

We  are  asked,  sir,  to  fix  in  this  Constitution  the  salaries  of  the  judges  and  of  the 
Governor,  to  retain  the  present  amount  for  the  Governor  and  to  increase  by  one  third 
the  salaries  of  the  judges  of  the  Courts,  of  Appeals,  and  also  to  increase  by  about  one- 
third  the  salaries  of  the  circuit  judges,  under  the  idea  that  the  people  who  are  to  pay 
these  salaries  are  enjoying  the  prosperity  that  prevailed  in  this  State  in  1851  and  the 
succeeding  years! 

Sir,  it  makes  the  heart  sick  to  travel  through  this  country  and  see  the  shrubs,  the 
old  field  pines,  and  the  gullies  in  lands,  which  during  that  period,  would  produce  from 
twenty  to  twentj^-five  bushels  of  wheat  per  acre.    Talk  about  pro^sperity!    There  has 
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never  been,  there  has  not  come  yet,  and  I  fear  that  during  the  life  of  anj-  Constitution 
this  Convention  may  make,  there  will  not  come  a  period  of  prosperity  the  like  of  that 
to  which  I  have  referred.  I  say  that  in  fixing  these  salaries  we  should  not  be  governed 
by  what  took  place  then. 

Gentlemen  talk  about  prosperity.  Go  into  the  country  where  the  wealth  then  was. 
Travel  through  this  land,  and  tell -me  what  evidences  of  prosperity  can  yoti  find  among 
the  farming  communities  of  this  State? 

They  are  not  to  be  found,  sir.  They  are  poor.  They  are  not  able  to  pay  the  sal- 
aries that  they  were  able  to  pay  in  1850-51:  much  less  an  increase  of  these  salaries. 

Mr.  Braxton:  I  should  like  to  say,  in  this  connection,  that  in  my  part  of  the 
country  there  is  great  prosperity,  and  that  the  farmers  in  Augusta  county  will  com- 
pare favorably  with  the  farmers  anywhere  in  the  United  States,  so  far  as  I  have  been 
able  to  observe. 

Mr.  Pettit;  Weil,  my  friend  is  fortunately  located.  That  is  not  the  condition  in 
the  part  of  Piedmont  Virginia,  to  which  I  refer,  or  Tidewater  Virginia,  either,  except 
in  the  immediate  proximity  to  cities. 

r\Ir.  R.  L.  Gordon:  Will  the  gentleman  permit  me  a  question?  How  does  the  tax- 
ation now  compare  with  the  taxation  of  1850?  Is  it  not  mtich  greater,  sir,  than  it  was 
under  the  Constitution  framed  then? 

^\lT.  Pettit:  Unquestionably,  sir.  The  taxation  of  1850  was  forty  cents  on  the  hun- 
dred dollars;  and  we  were  not  then  required  to  levy  a  tax  in  order  to  support  public 
free  schools. 

I  implore  yoti,  gentlemen,  if  you  wish  to  make  a  Constitution  that  will  do  justice  to 
the  oScers  and  justice  to  the  people,  to  vote  dov\-n  the  proposition  to  increase  these 
salaries. 

The  committee  says  that  in  order  to  secure  men  of  the  best  talent,  the  best  char- 
acter and  the  best  abiliy  to  occupy  the  bench,  you  must  pay  them  adequate  salaries; 
and  they  sa}*  that  $4,000  is  certainly  not  in  excess  of  an  adequate  salary  for  the  judges 
of  the  Court  of  Appeals,  nor  S2,o00  for  the  others. 

I  want  to  ask  gentlemen,  if  there  has  been  any  trouble' in  securing,  with  the  present 
salaries,  men  of  the  best  talent  and  the  highest  character  for  the  bench  of  the  State 
of  Virginia.  VTiy,  when  one  of  the  ablest  judges  who  ever  presided  upon  our  highest 
cotirts  recently  died,  did  we  find  that  his  seat  went  begging  for  an  occupant?  Did  we 
find  that  any  incompetent  lawyer  was  seeking  it?  Do  we  not  know  that  at  least  three 
of  the  best  lawyers  of  the  section  from  which  he  came  were  candidates  for  that  position, 
and  were  anxious  to  get  it?  And  do  you  not  remember  that  when  Ju'dge  Phlegar  vras 
appointed  or  nominated  by  the  Governor,  so  anxious  were  other  gentiem-en  for  the  place 
to  which  he  had  been  appointed  by  the  Governor  that  they  went,  by  their  friends,  before 
the  Legislattire,  and  had  Judge  Phlegar  removed? 

Gentlemen  who  are  the  counsel  of  great  corporations,  gentlemen  who  live  in  large 
cities,  where  these  corporations  have  their  business,  may  talk  about  a  prosperous  time 
for  lawyers,  and  other  people,  too.  But  let  them  go  to  the  country  and  ask  any  country 
lawA-er,  the  best  you  can  find,  who  has  not  a.  corporation  for  a  client,  whether  he  would 
not  be  satisfied  with  the  present  salaries:  and  I  dare  say  that  with  one  tmanimous  "yea" 
they  would  answer,  and  take  the  place. 

My  attention  is  called  to  a  fact  to  which  I  had  intended  to  advert.  Gentlemen  say 
that  you  cannot  get  men  of  good  talents,  fine  character  and  high  integrity  to  abandon 
their  profession:  that  it  is  so  profitable  to  them,  and  the  fees  they  make  and  the  salaries 
they  get  from  corporations  are  so  much  greater  that  they  cannot  afford  to  relinquish 
that  practice  and  those  fees  in  order  to  accept  a  place  upon  the  bench. 

I  am  reminded  of  the  fact,  vrhich  the  newspapers  published  throughout  the  State 
at  the  time^ — do  not  know  whether  it  is  a  fact  or  not,  but  it  certainh*  was  so  published 
in  the  papers,  and  I  have  heard  friends  of  the  parties  say  the  same  thing — that  Judge 
Phlegar  abandoned  a  practice  that  was  paying  him  $10,000  to  accept  a  place  upon  the 
bench  of  the  Supreme  Court,  at  the  present  salary. 

He  wanted  no  inducement  of  a  thousand  dollars  more  to  impel  him  to  accept  the 
position. 
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Gentleiiien,  too,  have  said  that  the  judges  should  not  be  made  dependent  upon  the 
Legislature  for  their  salaries.  Why,  sir,  except  during  the  period  from  1850-51  down  to 
1865-6,  they  have  been  all  the  time  dependent  upon  the  Legislature;  and  the  Legislature 
all  the  time  has  been  paying  them  adequate  salaries. 

Gentlemen  forget.  Some  say  the  salary  must  not  be  dependent  upon  the  Legis- 
lature, and  that  that  is  a  reason  for  fixing  it  in  the  Constitution.  Do  not  the  gentle- 
men who  thus  contend  knov/  that  when  the  salary  has  been  fixed  by  the  Legislature 
before  anybody  is  invited  to  the  judgeship,  after  a  judge  has  been  elected,  the  Legis- 
lature cannot  disturb  his  salary  during  his  term  of  office?  It  requires  no  constitutional 
provision  to  relieve  the  judges  of  the  dependence  that  they  say  a  constitutional  provis- 
ion is  necessary  in  order  to  achieve. 

Mr.  Hunton:  I  wish  to  say  one  word,  in  reply  to  the  gentleman  from  Fluvanna 
(Mr.  Pettit). 

I  cannot  permit  the  statement  of  my  friend  to  go  unchallenged,  that  the  report  of 
this  committee  saves  nothing  to  the  State  or  to  the  people  of  Virginia,  but  heaps  into 
the  laps  of  a,  few  judges  the  salaries  that  had  previously  been  received  by  many.  I  am 
sure  my  friend  does  not  desire  to  do  any  injustice  to  thisi  committee;  and  yet  if  he 
had  examined  this  report,  he  would  have  found  that  while  the  present  judiciary  costs 
the  sum  of  $133,140,  there  is  a  saving  in  absolute  salaries  paid  of  $14,444.  When  you 
consider  the  mileage  paid  to  the  judges  of  the  Court  of  Appeals  and  of  the  circuit  courts, 
it  makes  a  saving  in  that  respect  and  in  salaries  of  $18,044. 

My  friend  from  Danville  (Mr.  Withers),  who  accords  with  the  views  of  my  friend 
from  Fluvanna  upon  this  question,  undertook  to^  show  to  this  Convention  a  few  days 
ago  that  this  new  scheme  of  the  judiciary  saves  to  the  State  of  Virginia  in  the  neighbor- 
hood of  $75,000.  That  is  the  argument  of  my  friend  from  Danville,  of  whose  accuracy 
I  have  no  doubt  as  to  the  figures  involved  in  this  matter — ^that  thisi  report  saves  to  Vir- 
ginia the  sum  of  $75,000  in  the  expenses  of  the  office  abolished  and  so  forth. 

It  seems  to  me  that  instead  of  following  the  wishes  and  the  desires  of  my  friend 
from  Fluvanna,  and  keeping  all  of  the  county  courtsi  and  all  of  the  county  judges  as  a 
charge  upon  this  Commonwealth,  as  he  desired  to  do,  this  committee  had  the  right, 
and  that  it  was  to  thei  interest  of  the  people  of  the  Commonwealth,  to  do  what  in  their 
judgment  would  give  tO'  this  State  a  better  and  a  cheaper  judiciary  systemi,  and  save 
to  the  State,  as  my  friend  from  Danville  has  argued,  $75,000,  and  abandon  these  judges, 
that  their  salaries  might  not  be  unnecessarily  paid  out  of  the  taxes  levied  upon  the* 
impoverished  section  of  the  State, that  my  friend  has  described  with  so  much  energy 
and  in  Siuch  florid  terms  to  this  Convention.  But  having  reduced  the  number  of  judges, 
as  we  believed,  to  a  sufficient  number  to  do  the  work  efficiently  and  yet  to  keep  them 
employed,  it  was  the  belief  of  the  committee  that  they  had  the  right  to  provide  a  mini-  • 
mum  salary  for  these  judges,  in  order  that  they  might  be  fairly  compensated. 

My  friend  has  illustrated  by  the  case  of  Judge  Phlegar,  and  what  he  was.  willing  to 
give  up  in  order  to  take  a  seat  upon  the  bench  of  the  Supreme  Court  of  this  State. 
But  my  friend  knows,  as  I  am  told  it  is  a  fact,  and  one  that  I  recite  with  pleasure, 
that  his  practice  had  been  so  successful  that  he  had  accumulated  a  competency,  which 
enabled  him  to  give  up  the  financial  rewards  that  were  coming  to  him  in  the  hey-day 
of  his  professional  life  and  to  accept  this  great  honor  for  himself,  and  to  hand  it  down 
to  his  children.  And  if  Judge  Phlegar  had  not  been  so  successful  as  a  practitioner, 
his  condition  vv^ould  have  debarred  him  from  accepting  this  honor. 

In  other  words,  you  make  it  a  difficult  matter  for  a  man  with  a  family,  who  has 
nothing,  and  you  make  it  easy  for  the  man  who  has  accumulated  a  competency,  to  ac- 
cept this  honor.  I  say  it  is  a  high  honor,  and  an  office  that  ought  to  be  open  tO'  all  men 
of  the  State  competent  and  fit  to  aspire  to  it.  And  I  do  not  believe  the  mere  fact  that 
a  man  has  had  uncommon  expenses,  or  an  extravagant  or  an  expensive  family,  that 
have  prevented  him  from  accumulating  a  com-petency,  or  the  fact  that  he  has  been 
located  where  business  was  not  so  good  or  so  prosperous  as  to  enable  him  to  accumulate, 
a  competency,  should  debar  him  from,  the  honors  of  the  profession.  I  believe  that  such 
a  man  should  be  as  free  to  accept  thisj  high  honor  as  the  man  who  has  been  able  to 
acquire  greater  and  larger  means. 
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The  amendment  to  Section  17.  relating  to  the  salaries  of  the  Supreme  pourt  judges, 
was  defeated. 

The  Chairman:  The  hour  of  two  o'clock  has  just  about  arrived,  and  it  will  be 
necessary  that  the  com^mittee  rise. 

The  committee  accordingly  rose,  and,  on  motion  of  Mr.  Barbour,  the  Convention 
adjourned  until  to-morrow,  Saturday,  December  14,  1901,  at  10  o'clock  A.  M. 


SATURDAY,  December  14,  1901. 

The  Convention  met  at  10  o'clock  A.  M. 

Prayer  by  Rev.  Richard  Mcllwaine,  D.  D.  , 

Mr.  Mcllwaine:    I  beg  to  present  a  report  from  the  Committee  on  Education  and 

Public  Instruction  upon  the  second  section  of  the  article  which  v/as  referred  back  to  it 

hy  the  Convention 

The  report  was  read  as  follows: 

Section  2.  The  general  supervision  of  the  public  free  school  system  of  the  State 
shall  be  vested  in  a  State  Board  of  Education,  to  be  composed  of  the  Governor,  Attorne:/- 
General,  Superintendent  of  Public  Instruction,  chairman  of  the  faculty  of  the  University 
of  Virginia,  President  of  the  State  Female  Normal  School,  at  Farmville,  and  President 
of  the  Virginia  Polytechnic  Institute,  who  shall  associate  with  them  one  city  and  one 
county  school  superintendent,  whose  term  of  office  shall  be  two  years  and  whose  duties 
and  powers  shall  be  identical  with  those  of  other  members,  except  they  shall  not  partici- 
pate in  the  appointment  of  any  public  school  official. 

On  motion  of  Mr.  Mcllwaine,  the  Convention  resolved  itself  into  Committee  of  the 
Whole  on  report  of  Committee  of  Judiciary,  Mr.  Boaz  in  the  Chair. 

The  Chairman:  The  Chairman  vdshes  to  announce  that  in  view  of  the  resolution 
which  has  been  adopted,  limiting  debate  to  twenty  minutes,  except  on  the  second 
section,  he  will  enforce  that  rule  strictly;  and  he  takes  this  method  of  announcing  it 
in  order  to  prevent  the  appearance  of  any  invidious  distinction  in  the  discharge  of  his 
duty  in  that  regard. 

The  pending  question  is  on  the  amendment  of  the  gentleman  from  Washington 
(Mr.  Summers)  to  section  17,  relating  to  the  salaries  of  the  judges  of  the  circuit  courts. 
The  amendment  provides  for  striking  out  so  much  of  the  committee's  report  as  fixes  in 
the  Constitution  the  salaries  of  the  circuit  judges. 

Mr.  Summers:  Mr.  Chairman,  I  desire  to  address  the  committee  for  about  two  min- 
utes.   I  will  state  my  reason  for  offering  the  amendment. 

In  the  State  at  large  the  question  about  fixing  the  salaries  of  judges  in  the  Court 
of  Appeals  has  been  settled,  but  it  is  very  different  with  regard  to  the  circuit  courts. 
I  desire  to  call  the  attention  of  the  committee  to  the  fact  that  the  counties  from  which 
you  gentlemen  come  pay  one-half  of  the  salaries  of  the  circuit  court  judges.  My  circuit, 
which  I  believe  is  to  be  the  23d,  consists  of  the  counties  of  Smyth,  Russell  and  Wash' 
ington.  The  term  of  these  judges  is  to  be  eight  years.  Multiply  that  by  eight  and  you 
have  $7,200,  one-half  of  which  is  to  be  paid  by  those  three  counties.  Washington  county 
being  a  much  richer  and  larger  county  than  the  other  two  counties  in  my  circuit,  v/ill 
be  forced  to  pay  $1,800.  And  why?  Not  that  the  judges  demand  it,  not  that  the  mo- 
rality of  the  country  demands  it,  not  that  public  sentiment  demandsi  it,  but  for  what? 
That  we,  the  Convention  of  lawyers,  are  determined  to  feed  our  herd  and  feed  them 
well  from  now  until  the  crack  of  doom.  I  am  one  of  that  herd.  Gentlemen,  I  like  to 
see  lawyers  well  fed,  and  all  those  from  my  country  show  that  they  are  well  fed. 

This  $1,800  is.  a  voluntary  gift.  If  the  divines  of  this  Convention  had  asked  that  it 
be  given  to  the  Church,  I  would  have  said,  "Take  it,  for  God's  sake!"  If  it  had  been 
for  the  heathen  I  would  have  said,  "Take  it."  If  it  had  been  for  the  oppressed  and  the 
poor  and  the  poverty  stricken  of  the  country  I  v^^ould  have  said,  "Take  it."  But  you  are 
giving  it  to  a  class  of  men  who  do  not  want  it.  The  judge  of  my  circuit,  who  is  one 
of  the  grandest  and  noblest  men  in  the  State,  and  I  hope  he  may  continue  for  the  rest 
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of  his  life  to  be  a  judge,  does  not  want  it.  I  can  speak  for  him,  for  I  soldiered  with 
him!  he  is  a  kinsman  of  mine,  and  a  noble  man.    He  does  not  want  it. 

Now,  gentlemen,  I  would  be  ashamed  to  get  off  the  cars  in  Washington  county  and 
have  my  old  sturdy  citizensi  come  to  me  and  say;  "Summers,  you  are  a  pretty  repre- 
sentative to  give  to  the  people  who  least  need  charity,  of  any  class  of  men  in  Virginia, 
a  voluntary  gift  of  money  which  is  taken  from  the  citizens  of  Washington  county  to  the 
amount  of  $1,800,  and  for  no  reason  on  God's  earth." 

Now,  gentlemen,  although  others  may  give  up  the  cause  of  right  and  principle,  I 
will  raise  my  voice  for  it,  and  vote  for  it,  even  if  no  other  man  in  this  Convention  will 
do  so.  I  would  like  to  see  the  reception  you  will  have  when  you  go  home,  if  you  have 
patriotic,  intelligent  men,  who  can  read.  They  will  say:  "You  have  voluntarily  taken 
blood  money  from  usi,  when  we  can  hardly  live  for  the  taxes  of  the  country,  and  given 
it  to  a  class  of  men  who  do  not  ask  for  it,  and  who  would  reluctantly  receive  it."  These 
are  my  views,  gentlemen.  Do  as  you  please.  I  am  going  to  stand  up  for  the  rights  of 
my  constituents;  and  I  thank  God  I  have  got  the  manhood  to  defend  them. 

Mr.  Walker:  The  gentleman  from  Washington  says  that  his  county  would  have  to 
pay  $1,800  in  eight  years  as  their  part  of  the  salary  of  the  circuit  judge  for  that  length 
of  time.  Can  the  gentleman  tell  us  wdiat  Washington  county  paid  its  county  judge  under 
the  old  system? 

Mr.  Summers:  If  you  will  permit  me,  air,  I  will  say  that  the  only  excuse  that  is 
given  for  this  is  a  shabby  one.  I  was  on  the  Judiciary  Committee.  You  have  saved 
?14,000  by  obliterating  and  wiping  the  county  judge  from  the  earth,  and  I  am  glad  you 
have  done  it.  Is  that  an  excuse  for  throwing  that  $14,000  to  worse  than  the  wind?  Be^ 
cause  we  saved  it,  is  that  a,  reason  why  we  should  throw  it  away  tO'  those  v/ho  do  not 
want  it?  Now,  you  answer  my  question.  And  I  want  tO'  say  further,  and  I  want  you, 
young  man,  to  remember  it,  because  I  have  confidence  in  you  in  the  future — you  will 
be  a  bright  star  yet — we  have  so  legislated  in  this  report  of  the  Judiciary  Committee  as 
to  make  it  possible,  and  I  can  prove  it,  that  if  the  Democrats  and  the  Republicans  are 
as  greedy  hereafter  for  office  as  they  have  been  in  the  past,  it  will  not  be  ten  years 
until  the  judiciary  of  this  State  will  cost  a  quarter  of  a  million.  Now,  that  is  sense, 
gentlemen,  and  disprove  it  by  sense,  if  you  can.    The  question  is  with  you. 

Mr.  Meredith:  Mr.  Chairman,  I  cannot  take  any  part  in  the  discussion  that  has 
just  been  going  on,  because  I  submit  to  the  committee  that  it  is  hardly  a  proper  way 
to  look  at  a  great  question  like  this.  I  simply  want  to  state  the  reason  Vv^hy  I  feel  you 
should  stand  by  the  report  of  the  committee  in  this  matter.  You  are  now  paying  your 
circuit  judges  in  the  counties  $1,600,  $1,800  and  $1,900,  and  in  the  cities  $2,300.  You 
all  realize  that  you  propose  to  put  a  great  deal  more  labor  upon  the  judges.  You  pro- 
pose to  make  them  hard-worked  judgesi. 

Mr.  Braxton:  You  should  add  to  the  figures  you  mention  the  mileage  they  get  under 
the  present  system. 

Mr.  Meredith:  Yes,  sir;  that  is  an  expense  tO'  the  State;  but  I  am  speaking  of  the 
compensation  you  give  these  men. 

You  recognize  the  fact,  and  have  recognized  it  for  years,  that  they  are  worth  $1,600 
for  the  work  they  do  in  the  courts  and  almost  every  one  recognizes  that  most  of  them 
are  not  hard  worked  men.  You  propose  to  put  upon  them  a  g^^.at  deal  of  labor.  You 
realize  that  under  the  proposed  system,  each  one  of  the  judiciary  must  work  very  hard. 
T  will  not  say  each  one  of  them.  Perhaps  in  one  or  two  of  the  districts  they  m.ay  have 
an  easier  time;  but  in  nioists  of  the  districts  they  are  to  more  than  double  their  labor. 
In  some  cases  I  believe  they  will  have  three  times  the  amount  of  work  put  upon  them 
that  they  have  to  do  now.  We  propose  now  simply  to  raise  their  salaries  from  $1,600 
to  $2,500  and  to  put  upon  them  double  the  labor  they  now  have  to  perform,  but  v/e  do 
not  double  their  salaries. 

We  propose  to  put  upon  them  this  labor  for  the  benefit  of  the  whole  State.  We 
get  under  this  system  a  class  of  judges  able  to  passi  upon  criminal  matters,  able  to  pass 
rapidly  and  clearly  and  correctly  upon  questions  of  construction,  questions  of  evidence, 
all  the  matters  that  spring  up  during  a  nisi  prius  trial,  and  we  are  asking  you  simply 
to  pay  them  a  fair  compensation. 
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In  making  my  appeal  to  you  I  am  making  it  simply  on  the  ground  of  benefit  to 
the  State  of  Virginia.  The  city  of  Richmond  has  no  earthly  interest  in  this  system 
of  judiciary.  I  have  asked,  and  I  have  been  able  to  obtain  it,  that  the  judiciary  in  the 
city  of  Richmond  shall  remain  as  it  is,  because  it  is  virtually  a  single  system;  that  is 
to  say,  you  tried  a  case  and  if  you  were  not  satisfied,  j-ou  took  an  appeal  to  the  Court 
of  Appeals.  Vve  do  not  get  one  single  benefit  from  this,  change.  We  do  not  get  any 
better  judges.  We  do  not  get  any  better  system  of  courts.  This  system  has  been 
changed  for  the  benefit  of  the  people  in  the  counties.  Nov/,  as  you  gentlemen  want  to 
get  a  better  judiciary  system,  the  question  is  whether  you  propose,  if  possible,  to  induce 
men  to  take  these  positions. 

Let  me  show  you  how  Richmond  is  affected.  The  actual  calculation  will  show 
you  that  the  burden  imposed  upon  the  city  of  Richmond  is  no  benefit  to  us  at  all.  In 
truth,  you  have  put  upon  us  a  burden  tha.t  we  have  not  heretofore  had  to  carry.  You 
make  the  judge  of  the  circuit  court  of  the  city  of  Richmond  try  all  the  criminal  cases 
in  the  county  of  Henrico.  I  have  very  serious,  doubts  whether  he  can  do  it.  The  county 
judge  of  the  county  of  Henrico,  which  is  a  large  county,  a  county  with  a  large  popula- 
tion, was  occupied  one  hundred  and  eighteen  days.  You  have  put  that  burden  upon  the 
city  of  Richmond.  Therefore  you  put  upon  us  an  increased  burden  as  to  the  amount 
of  labor  to  be  done  by  us. 

What  else  do  you  put  upon  us?  This,  report  will  show  that  you  have  put  upon  us 
a  burden  in  actual  money,  when  we  pay  the  salaries  of  the  judges  you  propose  to  give 
us.  Instead  of  $5,900,  which  we  pay  now,  v\^e  v/ill  have  to  pay  somewhere  near  $6,500 
or  $6, GOO.  You  have  increased  the  burden  of  labor;  you  have  increased  the  burden  of 
expense. 

In  addition  to  that,  let  me  call  your  attention  also  to  the  fact  that  the  city  of  Rich- 
mond pays  just  about  one-seventh  of  the  taxes  of  the  State.  She  pays  $28G,000,  in  round 
numbers,  of  the  $2,200,000  taxation.  This  report  shows  that  there  is  going  to  be  an 
increased  burden  upon  the  State,  in  actual  cash  paid  out  of  $7,000.  Y/hereas  the  coun- 
ties save  $22,000,  or  nearly  fifty  per  cent,  of  the  $17,000  they  have  spent  in  the  past, 
the  State  v>^ill  have  to  bear  an  extra  burden  of  7,000.  As  the  city  of  Richmond  pays 
one-seventh  of  the  taxes  of  the  State  she  will  have  to  bea.r  $1,000  of  that  burden.  In 
other  v^'ords,  she  gets  no  benefit;  she  gets  no  change;  she  gets  a  burden  of  labor;  she 
gets  a  burden  of  expense  of  some  $1,700;  and  yet  I  stand  here  in  the  face  of  that  and 
plead  that  this  judiciary  system  may  be  adopted. 

According  to  this  report,  the  State  will  have  to  bear  an  increased  burden  of  $7,000; 
will  it  not?  Those  are  the  figures  upon  which  we  all  agree.  The  State  has  to  bear  a  bur- 
den of  some  $7,000,  while  the  counties  save  fifty  per  cent,  of  their  former  expenses. 
We  pay  one-seventh  of  the  taxes.  Therefore,  v/e  have  to  pay  one  thousand  dollars  out 
of  the  seven.  That  is  a  fair  calculation;  and  I  do  not  think  you  can  dispute  it,  as  I 
have  the  figures  here. 

So  I  am  shov/lng  you  that  xve  do  not  get  any  benefit  in  the  world  from  the  adoption 
of  this  plan;  and  I  am  simply  pleading  here  for  the  benefit  of  the  State,  for  the  benefit 
of  the  whole  State  system  of  judiciary.  I  have  shown  you  the  experience  of  the  past, 
and  I  have  heard  on  this  floor  nothing  in  the  world  except  the  claim  that  v.-e  ought  to 
leave  this  matter  to  the  Legislature,  because  we  cannot  tell  what  will  happen  in  the  future 

Gentlemen,  we  ought  not  to  indulge  in  mere  imaginarj^  fears  of  this  kind.  I  can- 
not undertake  to  tell  you  that  a  revolution  vvill  net  come  again  but  are  we  to  legislate 
on  the  idea  of  what  may  happen  in  a  hundred  years,  and  are  you  to  make  me  suffer 
for  ninet3-nine  years  because  of  the  possibility  that  in  the  hundredth  year  some  ca- 
lamity may  come  upon  me?  \Ve  must  legislate  for  the  ordinarj^  affairs  of  life;  and  if 
these  extraordinary  occasions  come,  we  must  meet  them  in  the  proper  way. 

So  I  say  to  you  that,  basing  it  upon  all  these  things,  the  expense  is  a  reasonable 
one  to  the  State.  It  gives  a  good  system  of  judiciary;  and  the  counties  through  this 
State  will  be  benefited  by  having  their  judges  fairly  paid,  so  that  they  can  do  their  work 
and  feel  satisfied  that  they  are  not  being  overburden  unjustly.  I  state  to  you  that 
I  am  not  speaking  for  the  city  of  Richmond;  that  under  this  system  she  bears  an  increased 
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burden,  but  that  in  order  that  the  State  may  have  a  proper  judiciary,  she  is  per- 
fectly willing  that  this  thing  shall  be  done.    I  speak  so  far  for  myself  of  course. 

I  have  said,  Mr.  Chairman,  that  an  increase  of  salary  does  not  increase  the  ability 
of  any  man.  Of  course  it  does  not.  It  does  not  increase  the  honesty  of  any  man. 
But  if  you  are  able  to  pay  fair  salaries  tO'  your  subordinates,  it  does  increase  your  op- 
portunities to  get  men  who  stand  higher  in  the  profession.  I  do  not  mean  to  say  that 
the  present  judges  are  not  good.  I  know  that  most  of  them  are  good.  I  am  not  going 
to  indulge  in  extravagant  praise,  and  say  that  they  are  all  good,  because  I  do  not  be- 
lieve it,  and  you  do  not  believe  it,  either.  But  you  cannot  call  on  me  to  picK  out  any 
particular  judge.  I  know  that  as  a  class  we  have  good  judges.  But  I  tell  you  that  in 
the  future  you  may  not  get  them;  and  I  am  simply  pleading  that  you  will  look  to  the 
future,  and  that  you  may  have  an  opportunity  of  getting  the  ablest  and  m.ost  successful 
members  of  the  profession  for  your  judiciary. 

I  say  to  you  again  that  I  am  asking  this  thing  simply  for  the  benefit  of  the  State, 
and  that  the  city  of  Richmond  w^ili  not  get  one  particle  of  benefit  from  it. 

Mr.  Keezell:  What  objection  is  there  to  ailow^ing  the  Legislature  to  fix  the  salaries 
of  the  judges?    Are  they  not  the  representatives  of  the  people  as  well  as  we  are? 

Mr.  Meredith:  I  understand  the  position  you  take;  and  I  am  going  to  answer  it,  if 
I  can  answer  it,  fairly. 

Are  we  not  representatives  of  the  people?  I  am  not  claiming  any  power  of  sover- 
eignty; I  am  simply  asking,  do  we  not  represent  the  people  just  as  m.uch  as  the  Legisla- 
ture? Have  v/e  not  just  as  much  right  to  speak  the  voice  of  the  State  of  Virginia  as 
the  Legislature  has?  If  we  come  to  the  conclusion  that  these  are  fair  salaries,  ought 
We  to  put  the  miatter  off  on  somebody  else?  Is  there  any  reason  for  it,  if  by  fixing  these 
salaries  w^e  m^ake  the  mi  embers  of  the  judiciary  feel  safe,  and  induce  the  members  of  the 
bar  to  compete  for  the  positions  instead  of  going  around  and  trying  to-  get  them  to  accept 
them?  I  will  tell  you  the  experience  of  the  city  of  Richm-ond.  It  is  very  difficult  for  us 
to  get  men  who  stand  amiong  the  leaders  of  the  bar  to  accept  positions)  upon  the  bench 
of  this  city;  and  we  have  to  pay  them  $900  extra,  above  what  the  State  pays,  in  order  to 
get  them. 

Now,  gentlemen,  I  am  telling  you  what  is  a  fact — that  we  have  difficulty  in  that  re- 
spect here  in  the  city  of  Richmond.  We  are  fortunate  in  getting  men  to  act  as  judges; 
and  in  order  to  get  them  at  all,  we  have  to  increase  the  salary. 

I  am  pleading  for  your  benefit  in  this  matter,  gentlemen.  The  objection  that  I  have 
to  the  Legislature  fixing  the  salaries  is  that  it  will  give  an  opportunity  for  the  Legis- 
lature to  make  it  a  football  of  politics.  We  know  how  these  things  are  discuss.ed.  We 
know  how  popular  feelings  arise,  and  particular  classes  are  attacked.  I  say  that  the 
judiciary  is  a  thing  which  is  most  important  to  a  poor  man — even  more  important  than 
to  a  rich  man,  because  he  can  buy  his  v/ay,  while  the  poor  man  must  depend  upon  justice. 
Therefore,  I  say  that  for  the  benefit  of  the  people  (if  you  v/ill  allow  me  to  use  an  expres- 
sion that  has  been  used  here  so  often)  I  am  asking  that  we  shall  have  the  highest  class 
of  judiciary — not  that  you  do  not  now  get  good  men,  but  that  you  may  have  better  op- 
portunity of  getting  good  men. 

I  have  taken  the  time  of  this  Convention  more  than  I  intended,  sir,  but  I  do  feel  most 
earnestly  on  this  subject. 

Mr.  Quarles:  Mr.  Chairman,  I  do  not,  and  never  have,  questioned  the  power  of  this 
Convention  to  fix  in  the  Constitution  the  salaries  of  judges  or  any  other  officers  of  the 
Commonwealth.  It  is  true  that  at  the  beginning  of  the  session  of  the  Convention,  I 
said,  in  a  speech  delivered  here,  that  I  believed  this  Convention  possessed  sovereign 
powers;  and  with  this  conviction  I  think  it  incumbent  upon  us  to  take  care  of  the  people. 
The  possession  of  power,  and  the  right  to  exercise  power,  are  two  separate  and  distinct 
things.  We  may  put  whatever  we  please  in  the  Constitution,  so  that  it  is  not  in  con- 
flict v/ith  the  Federal  Constitution,  but  we  should  always  consider  whether  it  is  right  and 
proper  to  do  so. 

This  question,  sir,  is  a  business  question,  and  I  ask  you  to  apply  busines  princi- 
ples to  it.  Is  there  a  man  in  this  body  who  would  contract  with  his  employee  to  pay 
him  ten  years  hence  what  he  is  paying  him.  to-day?    Is  there  an  employee  who  w^ould 
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be  willing  to  enter  into  such  a  contract?  Certainly  not.  In  the  first  place,  you  do  not 
know  that  you  would  be  able  to  meet  the  obligation;  in  the  second  place,  the  employee 
does  not  know  that  it  would  be  an  adequate  salary.  A  salary  should  be  fixed  with 
reference  to  the  ability  to  pay;  and  the  ability  to  pay  depends  upon  the  conditions 
existing  when  the  obligation  is  assumed. 

Suppose  we  incorporate  in  our  Constitution  a  provision  to  pajT-  $4,000.00  to  the 
Supreme  Court  judges,  and  $2,500.00  to  the  circuit  judges.  Fifteen  or  twenty  years 
hence  the  purchasing  power  of  the  dollar  may  be  three  or  four  times  what  it  is  now, 
thus  making  the  salary  of  $4,000.00  to-day  equivalent  to  ten  or  twelve  thousand  dollars 
then,  and  the  salary  of  $2,500.00  equivalent  to  six  or  seven  thousand  dollars.  In  that 
event  the  salaries  w^ould  be  too  high.  On  the  other  hand,  money  may  become  more 
plentiful  and  cheaper;  and  these  salaries  may  be  in  the  future  too  small.  The 
value  of  the  salary  itself  depends  upon  the  conditions,  gentlemen,  that  may  exist.  We 
know  what  money  was  worth  in  1860.    We  know  what  it  was  worth  in  1864-5. 

Therefore,  I  say  it  is  unwise  and  unbusiness-iike,  for  us  to  permanently  incorporate 
and  fix  a  salary  in  our  Constitution,  to  last  through  all  the  changes  that  may  take  place 
in  our  financial  condition  as.  a  state. 

It  is  said  that  by  allowing  the  Legislature  to  fix  the  salaries  we  made  the  judiciary 
dependent  upon  the  Legislative  Department.  I  do  not  view  it  in  that  light.  A  judge's 
salary  cannot  be  diminished  during  his  term  of  office  by  the  Legislature;  and,  when  he 
is  elected,  he  knows  what  salary  he  is  going  to-  receive.  So  there  is  no  dependence  on 
the  Legislature.  The  truth  is  the  Legislature  is,  more  dependent  on  the  judiciary  than 
the  judiciary  is  upon  the  Legislature;  for  the  lav/s  that  are  enacted  by  the  Legislature 
come  before  the  courts  for  construction;  and -it  is  in  the  power  of  the  courts  to  annul 
and  destroy,  largely,  the  work  of  the  Legislature. 

There  is  nothing  in  that  point.  What  we  put  in  our  Constitution  should  be  a  prin- 
ciple, which  does  not  change.    A  salary  is  a  matter  of  adjustment  to  suit  conditions. 

I  have  taken  the  pains  to  look  through  the  Constitution  of  other  states;  and  I  find 
that  in  twenty-five  of  them,  including  some  of  the  oldest  and  largest  states  of  the 
Union,  the  fixing  of  the  salaries  of  judges  isi  left  to  the  Legislature.  I  find  that  in  nearly 
every  one  of  the  other  states,  where  salaries  are  named,  it  is  expressly  declared  that 
they  shall  remain  as  mentioned  until  otherwise  provided  by  law.  It  is  left  with  thd 
Legislature  to  change  them  whenever  it  deems  it  fit  to  do  so.  Tennessee,  Kentucky, 
Alabama,  Massachusetts,  Maine,  Connecticut,  Michigan,  Minnesota,  Mississippi,  Misr 
Bouri,  New  Jersey  and  many  other  states  leave  the  matter  of  salary  with  the  Legis- 
lature. Delaware  fixes  $1,200.00  as  the  minimum  salary  for  her  chancellor  and  judges. 
Georgia  declares  in  her  Constitution  that  the  salary  of  her  Supreme  Court  judges  shall 
not  exceed  $3,000.00  and  of  her  circuit  judges  shall  not  exceed  $2,500-00.  This  State,  it 
will  be  observed,  names  a  maximum. 

The  State  of  Iowa  fixes  $2,000.00  as  the  salary  of  her  Supreme  Court  judges  and  her 
circuit  judges,  until  otherv/ise  provided  by  law. 

In  every  state  of  the  Union,  excepting  tv>^o  or  three,  the  salary  of  the  judges  is  left 
within  the  control  of  the  Legislature,  either  by  expressly  so  declaring  or  by  fixing  the 
minimum,  so  small  that  this  pratically  puts  it  there. 

Gentlemen,  it  has  been  said  that  this  State  is  in  a  prosperous  condition,  and  thia 
is  assigned  as  a  reason  for  raising  the  salaries.  I  vv^ant  to  say  to  you  that  I  have  not 
seen  any  great  prosperity  in  the  farming  districts.  In  my  section  of  the  country,  I  sup- 
pose the  farmers  are  doing  as  well  as  they  are  anywhere;  and  there  is  no  great  pros- 
perity among  them.  Futhermore,  if  there  was  any  one  question  that  was  dicussed  in  my 
county  and  section  when  the  election  of  delegates  to  this  Convention  was  held,  it  was 
the  question  of  economy.  It  was  not  expected  that  we  should  comie  here  and  put  up  sal- 
aries; the  expectation  was  rather  that  we  should  economize  in  the  administration  of  the 
affairs  of  the  State.  Put  in  the  Constitution,  we  are  making,  a  salary  of  $4,000.00  for 
the  Supreme  Court  judges,  a  salary  of  $2,500.00  for  circuit  judges,  and  with  other  meas- 
ures already  adopted  and  disappointing,  incorporated,  refer  the  Constitution  back  to  the 
people  for  approval,  and  I  tell  you  they  v/ill  not  accept  it.    They  are  expecting  a  reduc- 
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tion  in  the  expenses  of  this  government,  and  you  are  increasing  them.  I  regret  the  drift 
of  things  here. 

I  do  not  v/ish  to  appear  parsimonious  in  fixing  the  salaries  of  the  judges  of  the  State. 
I  desire  to  see  them  v/ell  paid,  but  I  do  not  think  this  should  be  provided  for  in  the 
Constitution.  If  any  sum  is  named  in  the  Constitution,  it  should  only  be  as  a  safe- 
guard and  not  v^^ith  a  view  to  fixing  the  salary  at  v/hat  it  should  be.  It  should  simply 
be  a  minimum  limit,  leaving  with  the  Legislature  the  power  to  determine  the  amount 
of  the  salary. 

Mr.  Chairman,  I  earnestly  hope  this  whole  matter  will  be  turned  over  to  the  Legis- 
lature; we  can  safely  leave  it  in  their  hands.  They  have  always  guarded  our  finances 
carefully  and  well.  Let  us  continue  to  leave  it  where  it  has  alv/ays  been,  except  during 
the  existence  of  the  Constitution  of  1850-1. 

Gentlemen  have  referred  to  the  Constitution  of  1850-1  to  justify  their  course.  That 
Constitution  fixed  $3,000.00  for  judges  of  the  Court  of  Appeals  and  $2,500.00  for  circuit 
judges  as  the  minimum  salaries,  leaving  it  to  the  Legislature  to  determine  whether  they 
should  be  made  greater  than  those  sums  or  not.  But  that  was  unwise.  We  are  deal- 
ing with  a  financial  matter, — a  matter  of  detail, — which  does  not  belong  to  this  body. 

Mr,  Eggleston:  Mr.  Chairman,  I  signed  the  report  of  the  Committee  on  the  Judi- 
ciary, as  every  other  member  signed  it,  with  a  reservation.  One  of  the  objections  I 
have  to  this  report  is  that  it  endeavors  to  fix  the  salaries  of  the  judiciary  of  this  State 
in  the  Constitution.  I  have  other  objections  to  the  report;  but  that  is  the  one  now 
under  consideration. 

I  signed  that  report  because  it  obtained  for  the  State  of  Virginia,  and  especially 
for  the  country  districts,  Y^hat  it  seemed  to  me  they  needed  above  all  things;  and  that 
is  a  system  of  judiciary  which  would  provide  more  frequent  opportunities  for  appeal 
by  the  citizens  to  the  court  for  relief. 

Mr.  Chairman,  we  are  living  in  a  progressive  age.  When  this  system  of  courts  with 
only  two  terms  a  year,  was  adopted  for  the  State  of  Virginia,  we  had  not  arrived  at  that 
period  in  the  development  of  our  State  and  our  country  which  we  have  now  reached. 
Wliy,  to-day  the  human  race  lives,  longer  in  five  years  than  it  did  in  a  generation  a  hun- 
dred years  ago.  The  fact  that  in  the  country  districts  we  had  only  tTvo  opportunities 
a  year  to  appeal  to  the  courts  for  relief  v/as  a  drag  on  business  of  every  kind. 

Mr.  Pettit:  Will  the  gentlem^en  permit  me  to  say  that  he  is  mistaken  about  that? 
The  county  courts  had  co-ordinate  jurisdiction  with  the  circuit  courts  all  through  the 
State  of  Virginia. 

Mr  Eggleston:  Well  then  we  abandoned  that  system.  We  have  not  had  it  within 
my  recollection,  within  my  lifetime.  I  cannot  spealt  of  two  or  three  generations  ago. 
I  have  had  no  experience  that  far  back. 

But  it  is  a  fact,  sir,  that  to-day  a  wholesale  mierchant  hesitates  to  send  hia  goods 
out  on  credit  over  the  State  of  Virginia.  Why?  Because  v/hen  there  is  any  default 
in  payment,  he  is  absolutely  v^'ithout  remedy  in  the  courts,  for  the  reason  that  only 
once  in  six  months  can  he  get  a  judgment  arid  appeal  to  the  courts  to  enforce  his.  rights. 
It  is  the  same  way  when  a  man  goes  to  borrow  money.  If  default  is  made  in  payment 
in  a  city,  the  courts  are  open  monthly  to  the  lender,  and  he  can  get  relief.  How  is  it 
in  the  country?  Only  once  in  six  months  can  he  appeal  to  the  courts  for  relief  and  get 
justice  at  their  hands. 

Wliat  is  the  result?  Although  the  cities  and  the  banks  ma^y  have  more  money  than 
they  can  use,  it  is  impossible  to  get  loans  on  real  estate  in  the  country.  The  truth  of 
the  business  is,  Mr.  Chairman,  that  a  man  cannot  even  afford  to  die  in  the  country,  if 
he  leaves  any  estate  to  be  wound  up.  Why?  Because  when  you  go  into  those  courts, 
even  without  any  opposition  or  litigation,  it  takes  from  eighteen  months  to  three  years 
to  wind  up  an  estate  and  distribute  it  among  the  persons  entitled  to  it.  If  you  have  to 
sell  real  estate,  it  is  the  same  v/ay.  During  the  time  the  mxoney  must  lie  in  bank,  in  the 
hands  of  a  commissioner,  before  it  can  be  distributed,  it  represents  so  much  capital  that 
is  dead,  bearing  no  interest,  and  making  no  return  to  its  owner. 

In  calculating  the  cost  of  the  present  judiciary  system,  sir,  all  of  tlies.e  things 
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should  be  taken  into  consideration;  and  I  say  that  the  cost  to  the  people  of  this  State  of 
our  present  system  is  almost  incalculable. 

Mr.  Chairman  and  gentlemen  of  the  committee,  that  is  the  principal  reason  which 
induced  me  to  sign  this  report.  It  seems  to  me  to  afford  to  the  country  districts  of  this 
State  the  relief  they  need  along  this  line.  I  have  objections  to  the  report  in  other  re- 
spects. I  object  very  seriously  to  this  schedule  for  the  payment  of  ,thes.e  salaries.  I 
object  to  fixing  any  salaries  in  the  Constitution,  the  salaries  of  the  Court  of  Appeals  or 
any  other  salaries,  for  reasons  which  have  already  been  named. 

Let  me  also  call  your  attention  to  the  fact  that  when  you  fix  these  salaries  at  $2,500, 
you  tie  the  hands  of  the  Legislature,  so  that  if  it  shall  appear  that  the  number  of  circuit 
judges  provided  for  in  this  report  is  insuflicient  to  transact  the  business  of  this  State, 
they  cannot  increase  the  number  of  those  circuits  without  increasing  the  cost  of  this 
system  over  that  of  the  present  system. 

The  amou.nt  nominally  saved  here  is  about  $14,000.  In  calculating  the  cost  of  the 
present  system,  the  item  of  $3,000  of  mileage  for  the  judges  is  included.  You  will  ob- 
serve that  in  this  effort  to  fix  the  salaries  of  these  judges  in  the  Constitution,  nothing 
is  said  about  mileage.  It  is  not  provided  that  the  mileage  shall  be  included  in  the 
12,500.  That  is  an  argument  which  was  used  before  the  report  came  before  the  Com- 
mittee of  the  Whole;  but  when  it  comes  here,  it  comes,  here  with  no  provision  that  the 
sum  of  $2,500  shall  cover  mileage. 

I  know  it  will  be  said  that  the  General  Assembly  can  refuse  to  grant  mileage  to 
judges.  Suppose  they  do;  what  is  the  effect?  Take  the  case  of  a  man  out  here  in 
Southwest  Virginia,  who,  in  order  to  fulfil  his  appointments,  has  to  ride  fxfty  miles  across 
the  mountains  once  in  two  months  or  once  a  month,  because  this  committee  has  provided 
for  m^onthly  terms  out  there  where  the  business  demands  it.  He  has  to  ride  fifty  miles 
across  the  mountains,  at  great  cost,  to  meet  his  appointments;  and  what  is  the  effect? 
Consider  the  difference  between  that  man  and  the  judge  who  lives  on  a  line  of  railroad, 
and  can,  by  reason  of  that  fact,  meet  every  one  of  his  appointments  in  two  or  three 
hours.  The  man  who  does  the  hard  work,  according  to  this  plan,  gets  less  net  salarj' 
than  the  man,  Tvho  has  the  light  job;  for  we  all  knov\^  that  to  a  man  who  is  fit  to  be  a 
circuit  judge,  the  labor  and  toil  of  riding  over  the  country  and  meeting  these  appoint- 
ments are  a  great  deal  more  arduous  than  the  actual  work  on  the  bench. 

I  say  the  Legislature  must  either  provide  for  mileage  in  addition  to  this  $2,500,  or 
they  must  sit  still  and  see  this  great  injustice  done  to  the  judges  in  the  different  portions 
of  this  State.  If  you  make  them  pay  their  travelling  expenses  out  of  these  salaries,  it 
will  operate,  as  I  have  shown  you,  as  a  great  hardship. 

If  it  costs  sixteen  circuit  judges  $3,000  to  meet  two  appointments  a  year  in  the 
State  of  Virginia,  what  is  it  going  to  cost  for  an  increased  number  of  judges  to  meet 
six  appointments  during  the  year?  I  say,  Mr.  Chairman,  you  can  calculate  that  it  will 
cost  at  least  three  times  as  much.  So  that  to  the  estimated  cost  of  this  system,  if  you 
fix  these  salaries  at  $2,500,  you  must  add  at  least  $9,000  for  mileage. 

Now,  what  is  the  necessity  for  this  action?  Mr.  Chairman,  I  recognize  the  fact 
that  it  will  be  false  economy  and  bad  policy  on  the  part  of  this  State  to  fix  any  judiciary' 
system  under  v/hich  it  cannot  pay  its  judges  adequate,  living  salaries.  The  objection 
to  the  present  system  and  to  the  system  of  county  courts  has  been  that  the  State  was 
unable  to  do  that  when  it  had  120  odd  judges  to  pay.  We  are  wiping  out  these  county 
judges  because,  on  account  of  their  number,  the  State  cannot  afford  to  pay  them  the 
salaries,  that  they  ought  to  have.  But  I  see  no  reason  Y^hy  this  Constitutional  Convention 
should  undertake  to  fix  the  salaries.  I  do  not  believe  it  is  right.  The  conditions  that 
surround  us  to-day  may  not  surround  us  eight  years  hence,  when  new  judges  are  elected. 
We  protect  these  judges  when  Vv^e  put  in  a  provision  under  their  terms  of  office. 

V^en  a  man  accepts  one  of  these  positions,  he  knows  what  the  salary  is  when  he 
accepts  it.  If  he  has  not  enough  common  sense  to  know,  when  he  accepts  the  position, 
whether  its  salary  will  support  himself  and  his  family  or  not,  he  is  not  a  fit  man  to  be 
a  circuit  judge. 

The  argtimicnt  has  been  advanced  here  that  when  a  man  goes  into  such  an  office, 
he  thinks  the  amount  of  money  he  will  receive  will  support  his  family,  and  that  later 
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he  finds  that  he  is  mistaken,  and  that  he  cannot  then  get  out  of  it.  Why,  what  kind 
of  an  argument  is  that?  Do  you  tell  me  that  a  man  who  has  arrived  at  years  of  dis- 
cretion, who  has  practiced  his  profession  for  years,  who  knows  what  his  income  is  and 
what  his  expenses  are,  is  unable  to  tell,  when  he  accepts  a  position  of  this  kind,  whether 
or  not  he  can  afford  to  accept  it?  If  he  accepts  it  for  the  honor  it  brings  him,  that  is 
his  lookout. 

I  say,  Mr.  Chairman,  there  is  absolutely  no  danger  that  the  General  Assembly  of 
Virginia  will  ever  undertake  to  put  the  salaries  of  these  judges  down  to  a  point  which 
v/ill  not  afford  the  man  adequate  living.  Let  us  get  rid  of  these  numerous  judges  and 
provide  the  number  necessary  to  transact  business  in  the  State  of  Virginia;  and  you  will 
find  the  Legislature  of  Virginia,  in  response  to  the  will  of  the  people  of  this  State,  will 
provide  for  them  adequate  salaries,  and  that  you  v/ill  never  have  any  trouble  on  that 
score.  But  we  have  no  right  to  tie  up  the  taxes  of  the  people  for  untold  years,  and  to 
undertake  to  sit  here  and  appropriate  those  taxes  for  a  generation  before  they  are  col- 
lected. 

It  is  wrong  in  practice.  It  is  wrong  in  principle.  Instead  of  sitting  here,  Mr.  Chair- 
man, to  represent  our  constitutents,  the  embodiment  of  the  sovereignty  of  the  people 
of  the  State,  we  seem  tO'  sit  here  as  if  we  were  made  of  some  superior  material  to  that 
which  composes  the  body  of  our  constituents.  We  seem  to  think  we  are  something 
better  than  they  are.  They,  forsooth,  may  be  made  of  clay,  but  we  are  made  of  something 
better.  We  can  sit  here  now  and  tell  for  fifty  years  hence  what  the  people  of  the  State 
of  Virginia  can  afford  to  pay  to  their  judges  and  certain  of  their  public  institutions;  and 
v\^e  undertake  to  appropriate  their  revenues  a  generation  before  they  are  paid  into  the 
treasury. 

Mr.  Chairman,  I  believe  this  is  just  one  of  the  evidences  of  the  fact  that  when  we 
came  here  we  started  out  by  flying  a  little  too  high.  We  are  no  better  than  the  people 
who  have  been  accustomed  to  assemble  here  once  in  two  years.  The  people  who  elected 
us  are  no  better  than  those  who  elect  them.  We  are  here  to  perform  certain  duties.  Let 
us  perform  those  duties  and  not  undertake  to>  rob  the  people  of  the  rights,  which  they 
sent  us  here  to  protect. 

I  say,  Mr.  Chairman,  we  are  flying  a  little  too  high.  Let  us  come  down  on  a  level 
with  our  constituents,  and  if  we  cannot  walk  on  the  ground  as  they  walk  let  us  try  now 
and  then  to  touch  the  ground  in  high  places  and  recognize  the  fact  that  the  people  who 
pay  taxes  have  the  right  to  say  what  disposition  shall  be  made  of  them.  I,  for  one,  will 
never  vote  for  a  fixed  appropriation  in  this  Constitution. 

I  desire  to  call  your  attention  to  one  more  argument  that  has  been  used  here  which 
it  seems  to  me  is  entirely  specious.  We  are  told  that  one  of  the  foundation  principles 
of  our  government,  one  of  the  articles  of  our  Bill  of  Rights.,  is  that  the  three  co-ordinate 
branches  of  the  government  shall  be  independent.  What  does  that  mean?  Does  it  mean 
that  the  judiciary  shall  in  absolutely  no  way  look  to  the  Legislature  or  the  representa- 
tives of  the  people,  that  they  shall  be  accountable  to  nobody?  Does  it  mean  that  the 
executive  of  this  government  shall  not  be  dependent  on  the  v/ill  of  the  people,  that  he 
shall  not  be  responsible  to  the  Legislature?  -I  think  not.  It  m-eans  that  a  mem-ber  of 
the  Legislative  Department  shall  not  be  at  the  same  time  a  member  of  either  of  the 
other  two  departments ;  that  a  judge  of  the  Supreme  Court  shall  not  sit  in  the  executive 
office  above  here  and  exercise  the  office  of  Governor,  nor  shall  he  sit  in  yonder  hall  or  in 
this  hall  as  a  member  of  the  Legislature. 

It  doesi  not  mean  that  they  shall  be  independent  in  any  other  sense.  If  it  does,  then 
we  have  v^^ritten  it  in  the  Bill  of  Rights,  and  since  the  foundation  of  this  government 
we  have  a,bsolutely  disregarded  it.  We  have  elected  our  judges  by  the  Legislature.  We 
have  made  the  Legislature  the  creator  of  the  Judicial  Department  since  the  formation 
of  this  State  with  the  exception  of  a  few  years.  Isi  that  absolute  independence?  And 
in  this  very  Constitution,  this  committee  has  adopted  an  ordinance  which  gives  the  Leg- 
islature not  only  the  right  to  make  a  judge  by  electing  him  on  joint  ballot  of  the  two 
Houses  of  the  General  Assembly,  but  they  give  them  the  right  to  unmake  him.  They 
can  impeach  him.  And  when  they  do  that,  they  are  responsible  for  their  judgment  to 
absolutely  nobody  on  God's  earth  except  the  people  who  sent  them  there.  .  Is  that  an 
entirely  independent  judiciary?  ' 
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And,  Mr.  Chairman,  if  the  Legislature  can  make  the  judges  and  unmake  the  judges., 
why  can  you  not  trust  the  Legislature  to  support  those  judges  by  giving  them  due  sal- 
aries, such  salaries  as  the  people  can  afford  to  pay,  and  to  change  those  salaries  from 
time  to  time,  within  such  limitations  as  will  guarantee  an  independent  judiciary  by  say- 
ing that  after  a  man  is  elected  you  shall  not  change  his  salary.  These  are  the  reasons 
why  I  cannot  give  my  assent  to  the  provision  of  this  bill  which  undertakes  to  fix  salaries. 

Now,  about  the  cost  of  this  judicial  system.  As  I  have  said,  as  far  as  the  country 
districts  are  concerned,  I  favor  this  system  because  it  gives  the  people  a  chance  to  apply 
to  court  for  the  relief  they  need,  at  least  six  times  in  twelve  monthsi,  instead  of  twice 
in  twelve  months.  When  it  comes  down  to  details,  there  are  a  great  many  things  in 
this  report  of  which  I  do  not  approve;  but  if  this  report  had  dealt  with  the  subject  in  a 
manner  which  would  seem  to  me  to  be  equitable  and  just,  that  is,  in  a  manner  which 
would  provide  every  community  in  this  State  with  ample  court  facilities,  instead  of  hav- 
ing twenty-four  circuit  judges  and  about  eighteen  or  twenty  corporation  judges,  the 
total  number  of  those  judges  could  have  been  materially  reduced  and  still  v/e  could 
have  given  monthly  terms  in  almost  every  county  in  the  State.  But  what  is  done  in 
that  regard  in  this  report?  We  find  that  the  counties  of  this  State,  in  order  to  get 
better  court  facilities,  have  given  up  their  county  courts.  They  are  willing  to  take  a 
court  with  a  combined  jurisdiction.  V/hen  it  comes  to  the  cities,  they  give  up  nothing, 
and  yet  under  this  arranginent  almost  every  dollar  that  has  been  saved  by  the  counties 
giving  up  their  county  courts  has  been  absorbed  in  one  way  or  another. 

What  is  the  practical  working  of  this  system  or  this  v/ant  of  system?  The  county 
of  Rockingham,  with  a  population  of  33,500,  has  one  judge  who  will  go  there  six  times 
a  year,  and  the  city  of  Alexandria,  with  a  population  of  14,000,  has  a  corporation  judge 
whose  entire  time  is  devoted  to  that  city,  and  in  addition  to  that  the  circuit  judge  from 
'I.e  adjoining  circuit,  who  hasi  six  counties  to  attend  to,  with  a  population  of  about  100,- 
000,  goes  into  the  city  of  Alexandria  and  holds  a  circuit  court  there.  And  why?  Is  therei 
any  necessity  for  it?  Cannot  one  man  do  the  business  for  14,000  people?  Are  they 
so  disregardful  of  the  laws  of  the  land  as  to  require  the  entire  service  of  a  judge? 

The  same  is  true  as  to  most  of  the  other  smaller  cities,  such  as  Lynchburg,  Danville, 
Portsmouth,  and  Petersburg.  Not  a  single  one  of  them  furnishes  legal  business  suffi- 
cient to  occupy  all  of  the  time  of  the  judge  who  is  employed  to  attend  to  it. 

If  these  cities  paid  for  luxuriesi  in  the  way  of  courts  I  would  say:  "Let  them  have 
a  judge  on  every  corner  if  they  want  to  pay  for  them,"  but  one-half  of  the  cost  is  put 
upon  the  State  of  Virginia,  and  this  accounts  for  the  disappearance  of  this  $47,000,  or 
a  great  part  of  it,  which  ought  to  be  saved  to  the  counties  when  they  abolish  their 
county  courts. 

Now,  what  ought  to  be  done  with  this  report?  We  ought  to  have  a  system  and 
not  a  patchwork  of  courts.  The  words  "city  courts"  ought  to-  be  stricken  out  of  it  and 
in  each  city  we  should  have  a  circuit  court.  If  in  the  city  of  Richmond  it  takes  one, 
two,  three,  four  or  five  judges  to  transact  the  business,  there  ought  to  be  those  judges 
with  so  many  divisions.  And  if  in  the  city  of  Alexandria  it  does  not  require  but  a  fourth 
of  the  time  of  the  judge,  especially  if  the  State  is  going  to  pay  his  salary,  or  any  part 
of  it,  the  city  of  Alexandria  ought  to  be  the  part  of  a  circuit,  and  the  man  who  draws 
the  salary  or  any  part  of  it  from  the  State  treasury  ought  to  render  an  adequate  return 
for  it. 

Mr  Chairman,  I  am  sorry  I  had  to  claim  the  indulgence  of  the  committee.  I  was 
not  aware  of  the  rule  which  limited  debate.  I  desire  to  say  in  conclusion  that  I  would 
not  like  to  see  the  committee  go  back  to  the  old  system  of  county  courts,  because  I  be- 
lieve it  is  ruining  our  country,  and  depriving  us  of  a  means  of  administering  justice, 
hut  in  making  a  new  system,  let  us  make  a  system  and  not  make  a  patchwork  and  let 
us  leave  to  the  Legislature  the  fixing  of  salaries  in  order  that  the  people  who  pay  the 
taxes  may  have  the  right  to  appropriate  them. 

Mr.  Richmond:    Mr.  President,  I  felt  I  ought  to  put  myself  on  record  in  favor  of 
the  proposition  to  strike  out  this  section  and  leave  the  fixing  of  the  salaries  of  the 
judges  to  the  Legislature. 
101 — Const.  Debs. 
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I  came  here  as  a  pronounced  economist.  I  came  here  representing  my  constituency 
with  the  view,  if  possible,  and  not  only  if  possible,  but  within  easy  human  range,  to  cor- 
rect the  evils  of  the  existing  Constitution  and  give  to  our  people  a  better  system.  I  was 
in  favor,  and  I  am  still  in  favor,  of  the  abolition  of  the  county  court  system,  and  in  favor 
of  this  v^ry  system,  which  I  advocated  before  my  people  previousi  to  my  coming  here; 
but  I  did  not  expect,  when  we  started  out  to  abolish  one  court,  with  the  view  of  the 
exercise  of  economy,  that  the  money  thus  saved  would  be  wasted  upon  the  others. 

I  believe  that  every  man  in  worthy  of  his  hire.  I  believe  that  the  judges  ought  to 
receive  adequate  compensation  for  services  rendered  to  the  State.  I  shall  not  act  penuri- 
ousily,  impecuniously,  or  niggardly  towards  the  judges  of  this  Commonwealth,  but  I  do 
not  believe  this  Convention  ought  to  fix  in  the  organic  law  any  minimum  or  maximum 
sum. 

As  has  been  so  well  said,  it  is  proposed  to  appropriate  the  revenues  of  the  people 
and  to  make  that  law  inflexible  by  putting  it  into  the  Constitution;  and  as  we  represent 
the  people,  it  is  said,  and  I  believe  it,  v/e  are  here  as  the  sovereigns  of  all  law-makers. 
If  not,  why  make  a  Constitution?  Is  not  our  action  supreme?  Will  not  our  action  be 
binding  upon  the  law-making  power  of  the  State?  Can  the  Legislature  pass  any  act 
or  do  anything  in  contravention  of  the  Constitution  which  we  may  frame?  If  it  cannot, 
then  this  body  isi  supreme  and  has  the  power  to  control  the  Legislature. 

Nov/,  is  it  good  policy,  Mr.  Chairman,  and  is  there  any  good  reason  for  it,  that  this 
Convention  should  take  away  from  the  people  the  right  to  pay  their  servants  such  sums 
of  money  as  they  may  deem  adequate  for  the  services  to  be  rendered?  Should  we  tie 
the  hands  of  the  representatives  of  the  people  for  all  years  to  come  in  a  matter  which 
effects  the  finances  of  the  country,  the  revenues,  of  the  people? 

it  is  said,  Mr.  Chairman,  that  we  do  not  expect  tO'  have  any  revolution.  Pray  tell 
me,  if  existing  conditions  change,  so  far  as  concernsi  the  vaunted  prosperity  of  the 
people,  how  soon  may  hard  times  set  in?  Look  back  at  the  history  of  the  country. 
How  long  do  these  periods-  of  fancied  prosperity  exist?  Only  a  few  years,  sometimes 
more  and  sometimes  less,  until  periods  of  financial  depression  set  in,  when  the  laboring 
classes  have  no  work  to  do,  when  the  products  of  the  country  cease  to  command  the 
prices  they  have  heretofore  commanded. 

This  provision,  no  matter  whether  there  are  depressions  or  cyclones  or  v/liat  not, 
fixes  the  salaries  of  the  judges  in  the  Constitution,  and  enables  them,  if  they  should  so 
desire,  to  reach  our  their  arms  and  tear  money  from  the  pockets  of  the  people  without 
regard  to  existing  conditions.  I  hope  nothing  of  the  kind  will  ever  occur.  It  never 
has  occurred. 

I  think,  and  have  always  thought,  that  the  circuit  judges  should  have  $2,000  a  year, 
as  they  did  before  the  readjuster  machine  got  possession  of  the  State  of  Virginia,  when 
the  salary  was  reduced  to  $1,600;  but  since  it  was  done,  has  a  single  complaint  come 
from  the  gentlemen  who  wear  the  judicial  ermine?  Has  there  been  a  single  resigna- 
tion because  of  the  salary  which  they  receive  to-da.y?  I  know  of  none,  nor  have  I  read 
of  any.  While  judges  sometimes  resign, .it  is  not  in  consequence  of  the  inadequacy 
of  the  salary.  It  is  in  consequence  of  some  condition  that  has  arisen  since  the  ac- 
ceptance of  the  office. 

Why,  Mr.  Chairman,  from  the  proposed  circuit  embracing  m-y  district  I  have  letters 
not  only  from  the  present  judge,  but  from  lawyers,  already  aspiring  to  the  position,  who 
are  willing  to  take  it,  they  say,  as  it  now  is  or  as  it  may  hereafter  be.  I  do  not  repre- 
s.ent  millionaires.  We  have  no  money  to  burn.  It  is  all  a  large  majority  of  my  people 
can  do  to  live.  We  are  willing  to  pay  a  reasonable  compensation  to  the  judges.  It  is 
right  and  just  to  them,  but  my  people  are  unwilling  to  have  fixed  in  the  Constitution 
any  sum,  whether  minimum  or  maximum. 

It  is  contended,  Mr.  Chairman,  that  we  want  better  judges.  My  friends  v/ho  argue 
on  that  side  blow  hot  and  blow  cold.  They  tell  us  in  one  breath  that  they  want 
better  judges,  and  in  the  next  sentence  they  declare  we  have  exceptionally  good  judges, 
and  that  no  complaint  has  come  from  any  quarter  or  any  source.  If  we  have  good 
judges,  and  they  have  been  v/illing  to  serve  us  heretofore  and  are  willing  to  serve  us 
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now  at  the  same  compensation,  why  not  let  existing  conditions  continue?  TVhy  in- 
crease their  salaries  more  than  fiftj-  per  cent? 

It  is  proposed  in  this  report  to  increase  the  salaries  of  the  circuit  judges  in  a  greater 
proportion  than  the  salaries  of  the  judges  of  the  Court  of  Appeals,  when  we  all  knov\' 
that  the  judges  of  the  Court  of  Appeals  are  at  greater  expense  and  away  from  home 
more  than  a.ny  of  the  circuit  judges.  The  circuit  judge  in  my  section  of  the  country  lives 
at  home  at  least  half  of  his  time  during  the  year.  Nevertheless  it  is  proposed  to  in- 
crease the  salaries  of  the  judges  of  the  Court  of  Appeals  a  fraction  over  thirty  per 
cent,  from  $3,000  to  $4,000,  and  it  is  proposed  to  increase  the  salaries  of  the  circuit 
judges  more  than  Mty  per  cent.  "WTiat  reason  is  there  for  that?  There  is  no  good 
reason.  Is  there  a  man  in  this  body  to-day — and  there  are  as  profound  lawyers  in  this 
body  as  any  of  the  jurists  who  sit  upon  the  Court  of  Appeals — who  will  rise  here  and 
tell  me  that  he  would  not  to-morrow  be  glad  to  accept  a  position  upon  the  Supreme 
Bench  of  this  State  at  S3, 000  a  year? 

While  the  gentleman  from  Richmond  could  not,  by  his  own  statement,  afford  to 
sit  upon  the  Court  of  Appeals,  I  dare  say  there  is  not  another  in  this  body  who  would 
not  accept  the  position.  At  any  rate,  there  are  thousands  throughout  the  State  of  Vir- 
ginia v.'ho  stand  ready  to  do  so. 

Mr.  Chairman,  if  the  people,  through  their  Legislature,  are  competent  to  elect 
their  judges,  cannot  that  body  for  the  people  fix  their  salaries?  Yv^hy  should  we  say 
to-day  that  the  Legislature  shall  not  do  a  thing  vvhich  the  Legislature  has  done  for 
more  than  a  hundred  years  in  Virginia?  There  is  no  reason  in  it.  There  is  no  tenable 
excuse  for  it. 

Mr.  Chairman,  you  talk  about  prosperity  in  A'irginial  It  must  be  in  some  other 
section  of  the  country  besides  the  one  in  which  I  live.  I  Imow  that  since  we  have  estab- 
lished a  sound  currency,  the  gold  standard,  for  which  I  stood  and  contended,  there  has 
been  fixedness  of  values.  Confidence  has  been  restored.  Circumstances  abroad  have 
aided  us  materially.  Our  resources  are  so  great,  otir  products  are  of  such  a  disuse  char- 
acter, our  machinery  is  so  superior  to  that  of  other  countries;  in  the  world  that  the 
balance  of  trade  is  to-day  and  has  been  in  our  favor.  So  long  as  that  condition  exists, 
we  will  have  good  times.  Mone3'  will  be  easy  and  we  will  live  reasonably  vrell.  We  will 
not  enjoy  very  many  of  the  luxuries,  but  will  have  the  necessaries  of  life. 

But  let  the  tide  turn  against  us.  Instead  of  the  large  influx  of  gold  into  our 
treasury,  let  it  turn  the  other  way.  When  peace  is  restored  in  other  parts  of  the  world, 
and  there  is  an  outgoing  of  gold  into  the  coffers  of  other  nations,  what  will  be  our 
condition?  Times  of  depression,  that  the  people  call  hard  times,  will  come.  The 
products  of  the  country  will  fall  in  value,  and  then  where  is  our  prosperity?  We  have 
no  prosperity,  more  than  a  mere  easiness  of  money,  a  better  financial  condition. 

I  acknowledge,  and  I  am  glad  it  is  so,  that  monetary  matters  are  easier.  Ever:/- 
body  is  at  work.  Coxey  and  his  armj-  are  not  marching  upon  Washington,  demanding 
work.  Every  man  can  work  to-day.  There  is  something  for  everybody  to  do,  and  be- 
cause of  that  fact  times  are  easier  and  vre  hear  no  complaint  of  want  of  opportunity. 

I  say,  Mr  Chairman,  that  it  would  be  a  wrong  step  and  a  step  too  far  for  the  com- 
mittee to  decide  in  favor  of  appropriating  the  revenues  of  the  people  before  the  seiwices 
are  rendered,  and  to  take  from  the  people  their  revenues  in  advance  of  the  work  done. 
We  cannot  apprehend  what  will  take  place  in  the  near  future  or  in  the  remote  future, 
as  the  case  may  be.  Let  us  not  put  our  hand  into  the  pockets  of  the  people,  in  advance. 
Let  us  not  establish  a  fixed,  inflexible,  and  unalterable  rule  by  v^^hich  the  people  of  this 
countrrr  are  to  be  governed,  but  let  us  leave  it  where  it  has  been  and  where  it  should 
be,  in  the  hands  of  the  people,  through  their  representatives. 

Mr.  Keezel:  Mr.  Chairman,  I  hope  it  will  be  the  pleasure  of  this  committee  to  vote 
so  as  not  to  fix  the  salaries  of  the  circuit  judges  in  the  Constitution.  It  seems  to  me  that 
ought  to  be  left  to  the  Legislature  of  Virginia.  I,  for  one,  believe  that  the  circuit 
judges  of  this  Commonwealth  ought  to  have  a  fair  compensation  for  the  work  they 
perform,  and  I  believe  that  is  the  universal  opinion  not  only  of  the  members  of  this 
committee  but  it  would  be  the  opinion  of  the  members  of  the  Legislature.  The  reason 
why  I  think  it  would  be  an  unwise  thing  for  us  to  undertake  to  fix  a  minimum  in  the 
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Constitution  has  been  expressed  by  the  delegate  from  Charlotte  (Mr.  Bggleston)  and 
the  delegate  from  Scott  (Mr.  Richmond)  so  fully  and  so  well  that  I  shall  add  but  a 
word. 

I  realize  that  it  is  going  to  be  absolutely  necessary  to  have  a  re-arrangment  of 
the  circuits  of  Virginia.  I  am  perfectly  sure  that  so  far  as  my  Siection  of  the  State  is 
concerned,  the  very  first  Legislature  which  meets  here  will  create  a  new  circuit,  or 
circuits.  Now,  if  we  undertake  to  fix  a  minimum  salary  of  $2,500  for  the  judge,  we 
embarrass  the  creation  of  necessary  circuits  to  do  the  business  of  the  State,  because 
of  the  increased  cost.  I  am  perfectly  well  satisfied  in  my  own  mind  that  having  done 
away  with  the  sixty  thousand  limit  of  population,  there  will  be  a  readjustment  of 
circuits  in  many  parts  of  the  State,  and  I  have  no  doubt  that  in  effect  the  resolution  of 
the  gentleman  from  Lancaster  (Mr.  Dunaway)  will  be  carried  out  in  the  very  near  fu- 
ture by  the  Legislature  in  the  creation  of  a  number  of  new  circuits  which  will  give 
better  facilities  to  the  people  for  the  transaction  of  their  court  business.  That  will  be 
the  wish  of  the  Legislature.  It  will  be  hindered  in  the  carrying  out  of  that  wish  by  the 
fixing  of  this,  limit  if  $2,500  as,  the  minimum  salary  for  the  judges.  I  do  not  believe  we 
ought  to  put  it  in,  for  that  reason.  I  do  not  believe  that  we  ought  to  put  it  in  fer  the 
reasons  suggested  by  those  whoi  have  preceded  me,  that  it  is  a  legislative  function  that 
ought  not  to  be  interfered  with.  It  ought  to  be  left  to  the  Legislature  to  control  as 
it  hasi  been  through  all  these  years. 

I  do  not  believe,  Mr.  Chairman,  in  the  theory  that  a  judge  in  one  section  of  this 
State  who  has  to  work  the  whole  year  through  should  be  bound  to  the  same  salary  as 
is  paid  to  a  judge  who  probably  has  tO'  work  only  a  few  months  in  another  section  of 
the  State.  I  think  that  ought  to  be  left  to  the  Legislature  so  that  they  may  readjust 
these  matters  and  pay  the  judge  in  the  smaller  district  a  fair  compensiation,  and  the 
judge  in  a  hardworked  district  a  better  compensation.  That  has  been  done  now  by 
legislative  action.  We  recognize  that  and  have  recognized  it  for  years  in  the  Legisla- 
ture. In  some  of  the  circuits  we  have  paid  $2,300,  in  some  $1,900,  and  in  others  $1,G00. 
To  a  very  great  extent  these  Sialaries  have  been  guaged  by  the  amount  of  work  that  the 
judge  is  called  upon  to  perform  and  why  we  should  now  undertake  to  tie  the  hands  of 
the  Legislature  and  prevent  them  from  exercising  a  wise  discretion  of  this  sort,  I  can- 
not understand. 

The  committee  has  undertaken  to  fix  a  system  of  courts.  They  have  undertaken 
to  fix  the  cost  for  that  system  of  courts,  and  while  some  of  us  upon  thisi  floor  differ 
as  to  what  that  cost  is,  certainly  so  far  as  the  salaries  of  the  judges  in  the  new  system 
and  the  old  is  concerned,  there  is  only  a  difference  of  some  $14,000.  That  is,  an  ap- 
parent difference,  because  just  as,  sure  as  the  Legislature  meet^  they  are  going  to  pro- 
vide mileage  in  addition  to  this  $2,500.  They  are  not  going  to  compel  the  judges  who 
have  these  remote  circuits  and  these  hard  trips  and  mountain  journeys  to  make,  to- 
do  that  work  for  the  same  salary  and  mileage  that  they  give  to'  a  judge  in  a  circuit 
like  the  one  down  here  just  below  Richmond  and  like  the  circuits  in  some  other  sec- 
tions of  the  State  where  but  a  few  months,  of  the  year  will  be  necessary  to  transact 
the  business. 

So  that  there  is  going  to  be  really  a  very  small  saving  in  the  salaries  of  the  judges, 
if  any  at  all.  Then  when  you  create  new  circuits,  as  I  believe  you  will  necessarily  have 
to  do,  it  will  be  but  a  very  few  years  before  you  will  find  that  instead  of  having  made 
a  cheaper  judicial  system,  you  will  pay  for  the  thirty  or  forty  judges,,  or  however  many 
there  may  be  in  the  State,  a  larger  compensation  than  you  are  paying  to  the  one  hun- 
dred and  odd  judges  you  now  have. 

In  other  words,  so  far  as  my  section  of  the  State  is  concerned,  the  promise  which 
was  held  out  to  the  voters  there,  that  this  Convention  was  going  to  assemble  for  the 
purpose  of  cheapening  the  judicial  system,  for  the  purpose  of  giving  you  a  more  effi- 
cient and  at  the  same  time  a  cheaper  judicial  system  will  have  been  kept  only  in  the 
promise,  and  will  not  have  been  kept  in  the  realization. 

I  say  that  this  matter  should  beleft  to  the  Legislature,  and  that  we  ought  not  to 
undertake  to  bind  generations  yet  unborn  in  the  manner  we  are  undertaking  to  do  in 
this  report.    None  of  us  can  tell  a  generation  from  now  v/hat  would  be  proper  with  re- 
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lerence  to  this  matter.  We  ought  to  leave  it  in  the  hands  of  the  people.  I  for  one 
Mr.  Chairman,  believe  that  the  people  can  be  trusted.  I  believe  that  there  is  nothing  sc 
unpopular  in  Virginia  to-day  in  the  minds  of  the  people  as  the  manifest  effort  of  this  Con 
vention  to  remove  control  of  their  affairs  from  the  people  and  their  opportunties  to  ex 
press  themselves  at  the  polls  vrith  reference  to  various  matters  of  public  concern;  and 
I  want  to  urge  it  upon  this  committee  that  if  they  expect  to  receive  the  plaudits  of  the 
people,  they  must  not  undertake  to  strip  them  of  their  pov\'er  or  of  their  say  in.  public 
matters. 

I  do  not  believe,  Mr.  Chairman,  that  this  Convention,  with  all  due  deference  to  the 
personnel  of  it,  is  any  better  than  the  people  are  capable  of  sending  to  their  legisla- 
tive halls  if  they  want  to  send  them  there,  and  I  hope  I  will  be  excused  if  I  say,  very 
little  better  than  they  do  send  to  their  legislative  halls.    I  am  as  willing  to  trust  the 

Legislature  of  Virginia  so  far  as  fixing  matters  of  this  sort  is  concerned,  as  I  am  willing 
to  trust  this  Convention  to  fix  them.  The  people  are  just  as  willing  to  trust  the  Legis- 
lature Vrhich  comes  fresh  from  their  hands  as  they  are  to  trust  the  Convention.  If  the 
Legislature  does  not  do  what  the  people  want  done,  they  can  instruct  it  to  do  differently 
at  the  next  session,  and  its  hands  are  not  so  tied  that  it  cannot  repair  at  the  next  ses- 
sion any  mistake  that  is  made;  while  it  is  almost  impossible  to  repair  a  mistake  that 
we  make  here. 

Mr.  Chairman,  I  do  not  believe  I  am  any  the  more  or  the  better  representative  of 
the  people  of  my  county  as  a  member  upon  this  floor  than  I  am  as  a  member  upon  the 
Hoor  of  the  Senate  of  Virginia.  I  have  not  felt  that  it  has  elevated  me  to  any  particular 
extent  to  occupj^  a  position  upon  this  floor,  more  than  it  elevated  me  to  occupy  a  position 
in  the  Senate  of  Virginia.  I  feel  that  I  am  just  as  rntich  a  representative  of  my  people  in 
the  one  instance  as  I  am  in  the  other,  and  I  do  not  believe  that  it  is  the  part  of  wisdom 
on  the  part  of  this  Convention  to  undertake  to  tie  the  hands  of  the  people  by  putting 
into  their  organic  law  an  ordinance  which  it  is  impossible  for  them  to  get  rid  of. 

I  hope  this  Convention  will  take  this  view  of  the  matter  and  leave  this,  subject  in 
the  hands  of  the  Legislature,  where  it  has  been,  where  it  properly  belongs  and  where 
it  will  be,  I  am  sure,  well  taken  care  of. 

]\Ir.  James  W.  Gordon:  Mr.  Chairman,  the  gentleman  from  Rockingham  says 
that  as  a  member  of  the  Senate  of  Virginia  lie  is  just  as  good  a  representative  of  his 
people  as  he  is  as  a  member  of  this  body.  I  desire  to  call  the  gentleman's  attention, 
however,  to  a  distinction  between  the  two  representative  capacities.  As  he  stands  here 
a  member  of  the  Constitutional  Convention  of  Virginia  he  represents  the  three  estates 
of  the  realm.  When  he  stands  in  the  Senate  of  Virginia  he  represents  only  one  of 
the  co-ordinate  branches  of  this  government.  It  has  always  been  a  remarkable  thing 
to  me  that  the  founders  of  the  Constitution  of  the  United  States  and  of  the  Constitu- 
tions of  the  various  States  of  the  Union,  in  establishing  a  principle  of  government  that 
the  departments  should  be  separate  and  distinct,  yet  put  it  in  the  power  of  the  legisla- 
tive branch  of  the  government  to  absolutely  throttle  the  judicial  branch  of  the  govern- 
ment and  to  put  it  out  of  being.  I  have  heard  a  great  deal  of  talk  upon  the  floor  of 
the  Convention  about  the  people,  the  people,  the  people,  and  yet  there  can  be  no  as- 
semblage gathered  in  Virginia  which  so  distinctively  represents  the  people  as  this.  It 
represents  all  three  departments  of  the  government;  and  I  desire  simply  to  call  atten- 
tion to  the  able  remarks  made  by  the  junior  gentleman  from  Augusta  yesterday  (:\Ir. 
Braxton)  and  before  the  vote  was  taken  to-day,  when  he  pointed  out  the  radical  differ- 
ence between  this  assemblage  and  an  ordinary  session  of  the  Legislature.  VTien  the 
Legislature  assembles  it  represents  but  one  of  the  three  co-ordinate  branches  of  the 
government.  Vlien  we  assemble  here  we  represent  all  three  branches  of  the  govern- 
ment, and  it  is  the  function  of  this  assemblage  to  so  balance  the  powers  that  no  one 
will  be  able  to  destroy  the  others. 

Now  if  you  put  it  in  the  power  of  the  General  Assembly  to  fix  these  salaries  they 
may  fix  them  at  anything  they  choose  at  the  beginning  of  the  term  of  office  of  these 
gentlemen. 

Mr.  Pettit:    I  thought  we  represented  the  people,  sir,  not  the  government? 
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Mr.  James  W.  Gordon.  We  represent  the  people  and  we  represent  them  in  their 
whole  capacity.  When  you  or  any  other  gentleman  on  this  floor  comes  to  the  General 
Assembly  of  Virginia  you  represent  the  people  in  one  of  the  co-ordinate  branchesi  of 
the  government;  and  you  represent  them  subject  to  Constitutional  provisions.  It  is 
not  in  the  power  of  the  General  Assembly  of  Virginia  to  transgress  this  instrument 
which  we  are  making  here  to-day  in  a  Constitutional  way.  If  it  does,  there  is  a  power 
in  the  courts  to  review  their  action,  and  you  are  placing  it  in  the  power  of  the  General 
Assembly,  by  leaving  this  entire  matter  of  salaries  of  judgesi  in  their  hands,  to  throttle 
this  third  department  of  the  government. 

Mr.  Chairman,  I  venture  to  safely  make  this  remark,  that,  as  far  as  the  practical 
operation  of  government  is  concerned,  the  Legislature  which  met  in  1776  could  have 
elected  a  Goveraor  and  provided  that  all  povver  should  be  vested  in  the  General  As- 
sembly, and  that  no  practical  inconvenience,  up  to  this  time,  would  have  resulted  to 
the  people  of  Virginia  from  such  a  scheme  of  government;  and  yet  our  fathers  recog- 
nized that  such  a  provision  as  that  would  have  created  a  legislative  tyranny  in  this 
State,  and  they  would  not  submit  to  it. 

We  are  not  framing  here  a  Constitution  to  protect  the  people  of  Virginia  in  the  * 
ordinary  course  of  their  political  life,  their  governmental  functions.  It  is  the  function 
of  a  Constitutional  Convention  and  of  Constitutions  to  make  provision  against  stormy 
days.  Nobody  has  any  idea  that  for  the  time  the  Legislature  of  Virginia  might  not 
make  adequate  provision  for  these  judges.  That  is  not  the  question.  It  goes  deeper  . 
than  that.  It  goesi  down  to  the  structure  of  government;  and  when  we  come  here  to 
frame  a  Constitution,  we  should  frame  an  instrument  which  places  it  beyond  the  power 
of  one  department  of  the  government  to  throttle  another.  You  do  not  doi  that  when 
you  leave  it  in  the  hands  of  the  Legislature  to  say  that  a  judge  shall  serve  for  this 
and  for  that  amount  of  money,  so  small  that  he  cannot  live  on  it;  because  when  you 
control  the  purse  strings  you  control  the  life  of  the  government. 

Mr.  O'Flaherty:  Please  state  to  this  committee  the  States  which  have  gone 
along  the  path  you  speak  of  and  have  put  into  their  constitutions  that  the  circuit  and 
other  judges  should  have  a  minimum  amount? 

Mr.  James  W.  Gordon:  My  dear  sir,  I  am  not  informed  on  that  point.  We  are  not 
here  to  make  a  constitution  based  upon  any  other  constitution,  no  matter  what  it  is. 
There  are  a  great  many  things  in  other  constitutions  that  I  would  not  like  to  see  go 
into  the  Constitution  of  Virginia,  and  there  are  a  good  many  things  that  I  want  to  see 
go  into  this  Constitution  that  may  not  find  a  place  in  other  constitutions.  We  are  here 
to  do  the  best  we  know  how  to  do  for  the  people  of  Virginia,  and  to  guard  their  rights  as 
a  collective  community;  and  I  think  the  best  way  we  can  guard  those  rights  and  protect 
them  from  being  tyrannized  over  in  the  future  by  any  one  of  these  departments  of  gov- 
ernment is  so  to  balance  those  departments  that  no  one  of  them  can  secure  an  overmas- 
tering influence  over  the  others. 

Let  me  call  your  attention  to  this  fact.  AVhen  v/e  came  to  frame  the  article  of 
the  Constitution  on  the  executive  department, -we  fixed  the  salary  of  the  Governor  of 
this  Commonwealth.  We  put  it  out  of  the  power  of  the  Legislature  to  say  that  a  Gov- 
ernor should  serve  the  people  of  Virginia  as  their  chief  executive  for  $5,000  or  for  $4,000 
a  year.  When  we  cam.e  to  the  legislative  department,  we  provided  that  the  members 
of  the  Legislative  Assembly  should  receive  certain  salaries  as  they  may  be  fixed  by 
law,  and  there  we  left  it  in  the  power  of  the  General  Assembly  to  fix  any  salary  for 
themselves  that  they  might  choose. 

Now,  shall  we  deny  to  the  judicial  department  of  the  government,  which  is  the 
great  barrier  against  the  encroachments  of  the  Legislature,  an  independent  existence 
in  our  system  of  government? 

Mr.  O'Flaherty:    Are  you  willing  to  fix  a  minimum  salary  for  the  judges,  as  you 
do  for  the  executive? 

Mr.  James  W.  Gordon:  I  am  not  willing  to  fix  a  minimum.  The  reason  we  fix  a 
minimum  is  because,  in  the  opinion  of  the  committee,  $2,500  is  sufiicient  to  secure  proper 
talent  in  the  courts,  and  is  a  fair  living  salary  for  the  judge  of  one  of  these  courts.  It 
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practicallj^  places  it  beyond  the  power  of  the  Legislature  to  fix  the  salary  at  a  point 
which  will  destroy  the  independence  of  the  judges. 

I  have  listened  to  this  debate,  Mr.  Chainnan,  with  a  great  deal  of  interest  and 
care;  and  it  does  seem  to  me  that  asi  a  matter  of  fundamental  law  and  principle,  this 
report  of  the  committee  ought  to  be  sustained,  and  that  we  ought  to  provide  against 
any  encroachment,  hov/ever  remote  it  may  appear  to  us  now — because  it  does  ap- 
pear remote^ — by  one  department  of  the  government  upon  another  in  a  manner  that 
might  practically  effect  its  destruction. 

Mr.  Bouldin:  Mr.  Chairman,  I  regret  very  much  to  find  myself  compelled  to  differ 
with  the  committee  in  regard  to  the  provision  they  have  made  in  reference  to  the  cir- 
cuit judges.  I  regret  it  not  only  on  account  of  my  great  respect  for  the  committee  and 
the  care  that  they  have  given  to  this  subject,  but  I  am  one  of  those  who  believe  that 
it  is  the  dutj'  of  this  body  to  create  the  framework  of  government,  and  to  interfere  as 
little  as  possible  with  the  legislative  work. 

I  favor,  sir,  a  well  paid  judiciary;  but  I  think  the  manner  of  ascertaining  the  amoqint 
of  that  salary  ought  to  be  left  to  the  Legislature.  We  might  determine  to-day  what  the 
necessities  of  the  present  situation  are,  and  fix  our  salaries  properly,  but  I  undertake  to 
say  that  if  the  result  of  our  work,  the  Constitution  which  v/e  expect  to  make,  becomes  the 
organic  law  of  this  land,  it  is  utterly  impossible  for  us  now  to  fix  the  minimum  amount 
of  the  salaries  of  the  judges  with  any  degree  of  regard  to  what  may  be  changed  circum- 
stances hereafter.  That  matter  ought  to  be  left  to  the  Legislature,  which  will  come 
fresh  from  the  people  and  will  be  well  informed  as  to  their  necessities. 

Now,  sir,  I  understand  it  to  have  been  argued  on  this  floor  on  more  than  one  occa- 
sion that  permitting  the  Legislature  to  fix  the  amount  of  the  salary  interferes  with  the 
separate  powers  of  the  co-ordinate  departments  of  the  government.  It  seems  to  me  tlie 
independence  of  the  judiciary  is  secured  by  the  provision  that  their  salaries 
shall  not  be  changed  during  their  term  of  office;  but  I  never  have  understood 
that  a  proper  interpretation  of  that  maxim  of  the  government  that  the  three 
co-ordinate  departments  shall  be  kept  separate,  meant  an  absolute  separation 
of  the  one  from  the  other.  I  understand  that  the  position  of  Mr.  Madison  on 
that  subject,  in  discussing  the  Federal  Constitution,  was  that  it  is  only  when  one  branch 
of  the  government  usurps  all  of  the  powers  of  the  other  that  its  independence  is  de- 
stroyed; that  the  fact  that  the  Governor  possesses  a  veto  power  on  the  Legislature, 
that  the  judiciary  construes  the  acts  of  the  Legislature,  and  that  the  Legislature  fixes 
the  salaries  of  the  Executive  and  his  tenn  of  office,  does  not  in  a.ny  way  interfere  with 
that  maxim  of  government,  that  the  three  departments  should  be  kept  separate;  but  it 
is  only  when  either  one  of  these  three  co-ordinate  branches  undertakes  the  whole 
powers  of  the  other,  that  the  doctrine  comes  into  play. 

That  I  understand,  sir,  to  be  the  view  that  Mr.  Madison  took  in  discussing  this 
matter  in  the  Federal  Constitution,  when  that  was  adopted,  and  I  believe  that  to  be  the 
view  that  has  been  uniformly  received  from  that  time  to  the  present. 

The  Constitution  of  the  United  States,  in  providing  for  the  independence  of  the 
judiciary,  is  content  with  stating  that  the  salaries  should  from  time  to  time  be  stated, 
and  that  there  should  be  no  diminution  during  the  incumbency  of  any  one  of  the  officers. 
The  salary  may  be  enlarged  during  his  incumbency,  but  not  diminished;  and  it  is  by 
this  provision  that  the  absolute  independence  of  the  judiciary  from  the  other  branches 
of  the  government  is  secured. 

I  really  believe  that  it  might  have  been  better  that  the  Legislature  should  fix  the 
salaries  of  all  of  the  judges;  but  so  far  as  the  Court  of  Appeals  was  concerned,  I  was 
willing  to  forego  my  views,  and  I  voted  for  fixing  the  salary  in  the  Constitution.  But 
I  cannot  see  any  reason  why  the  Legislature  cannot  be  trusted  with  the  power  of 
fixing  the  salaries  of  the  judges  from  time  to  time. 

Mr.  Chairman,  to  elaborate  that  idea  would  be  to  go  over,  what  has  been  so  well 
and  forcibly  said  by  others,  and  I  shall  not  undertake  to  consume  much  of  the  time  of 
this  body,  or  even  of  my  twenty  minutes,  on  that  point.    I  believe  that  the  Legisla- 
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ture  will  be  as  well  informed  as  anybody  can  be  as  to  the  propriety  of  fixing  the  amount 
of  the  salary.  At  present,  sir,  the  salaries  of  the  circuit  judges  are  such  that  those  posi- 
tions are  eagerly  sought  by  the  best  men,  and  whilst  they  are  not  large,  they  are  not 
niggardly  at  this  time.  If  I  remember  correctly,  the  minimum  amount  fixed  by  the 
Constitution  of  1850  was  $2,000  for  the  circuit  judges. 

Those  are  the  circuits  that  are  entrusted  with  larger  duties  than  others,  such,  for 
examples,  as  the  circuit  over  which  Judge  Saunders  presides  and  the  circuit  over 
which  Judge  Hundley  presides,  both  of  which  were  enlarged  by  the  addition  of  counties 
from  other  circuits.  The  pay  was  also  enlarged,  and  while  $1,600  ia  the  average  amount 
of  pay  given  to  the  circuit  judges  the  Legislature  has  not  hesitated  to  provide  ad- 
ditional compensation  when  additional  labor  was  thrown  upon  them.  So  that  we  find 
sixteen,  eighteen  and  nineteen  hundred  dollars  paid  to-day,  and  I  believe  even  higher 
amounts  in  some  cases,  as  my  friend  here  suggests  to^  me. 

I  say,  gentlemen,  that  from  these  facts  we  can  and  ought  to  infer  that  the  matter 
of  salaries  is  well  placed  when  placed  in  the  hands  of  the  Legislature.  And  let  me 
say  here,  in  conclusion,  that  I  have  no  sympathy  whatever  with  remarks  that  have  oc- 
casionally fallen  on  this  floor,  disparaging  in  their  nature,  as  to  the  General  Assembly. 
In  its  sphere  it  is  the  equal  of  this  body.  It  comes  from  the  same  constituents.  It  is 
controlled  by  the  same  high  mt)tives;  and  within  the  sphere  of  its  duties,  it  is  entitled 
to  the  very  highest  respect  from  this  body  and  from,  the  people. 

I  think,  Mr.  Chairman,  that  this  is  a  matter  of  detail  which  ought  not  to  be  put  in 
the  Constitution,  where  it  will  be  beyond  the  power  of  the  people  to  change  it,  save  by 
the  expensive  course  of  amendments,  or  by  the  call  of  another  Constitution. 

Mr.  James  W.  Gordon:  Suppose  that  in  some  exigency  of  the  future,  the  General 
Assembly  desired  to  enact  some  measures  which  were  against  the  Constitution  of  the 
State,  and  desired  to  secure  consent  to  those  measures  on  the  part  of  the  judiciary, 
would  not  the  power  to  control  the  salaries  of  the  judiciary  be  a  powerful  factor  in 
their  hands  ? 

Mr.  Bouldin:  In  other  words,  you  mean  to  ask  me  whether,  because  the  Legislature 
has  power  over  the  purses,  it  will  not  also  have  power  over  the  will  of  the  judges? 

I  think  not,  sir.  I  think  its  independence  is  secured  by  the  provision  which  this 
committee  have  preserved  in  their  report,  and  which  every  Constitution  heretofore  has 
had  that  their  salaries  shall  never  be  decreased  during  the  incumbency  of  the  office.  I 
think  that  is  a  sufficient  guarantee  to  secure  absolute  protection  to  the  judges. 

But,  Mr.  Chairman,  I  would  be  repeating  what  has  been  so  much  better  said  if  I 
should  speak  further  along  this  line;  and  I  will  take  my  seat,  sir,  with  the  hope  that 
thisi  provision  of  the  committee's  report  will  not  be  adopted. 

Mr.  Parks:  Mr.  Chairman,  I  think  it  proper  to  state  that,  as  a  member  of  the  judi- 
ciary Committee,  I  signed  this  report  under  the  same  circumstances  as  other  members 
of  the  committee.  There  were  certain  things  in  the  report  to  which  I  was  opposed; 
and  this  provision  fixing  minimum  salaries  was  one  of  those  thingsi. 

On  yesterday  I  yielded  my  opinion,  and  voted  for  the  fixing  of  a  minimum  salary 
for  the  judges  of  the  Supreme  Court,  that  being  the  highest  branch  of  this  co-ordinate 
department  of  the  government;  but  I  am  unalterably  opposed  to  going  any  farther  than 
that.  I  believe  the  Legislature  should  be  left  free  to  deal  with  these  questions  in  ac- 
cordance with  the  conditions  which  may  confront  it  and  the  people  at  the  time. 

I  am  unalterably  opposed  to  dealing  with  any  officer  of  the  Government  in  a  nig- 
gardly, parsimonious  way,  by  doling  out  to  him  an  improper  or  insufficient  compensar 
tion;  but  I  am  willing  to  trust  that  matter  to  the  Legislature, 

It  is  said,  with  a  great  deal  of  truth,  that  under  this  system  of  judiciary  the  cir- 
cuit judges  will  be  given  more  work  to  do  than  they  have  at  present,  because  they  will 
have  to  try  all  the  criminal  cases.  But,  gentlemen,  did  you  ever  think  that  under  the 
Constitution  of  1850,  when  the  salaries  were  fixed  at  $2,000,  the  circuit  courts  tried 
both  civil  and  criminal  cases?  The  old  county  courts  had  no  power  whatever  to  try 
a  felony,  unless  it  was  a  felony  charged  against  a  slave.  All  other  criminal  matters 
were  merely  examined  into  by  the  county  court,  and  that  was  done  fqr  the  reason  that 
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at  one  time  the  general  courts  were  vested  with  the  power  of  trial.  They  were  remote; 
and  frequentlj^  persons  were  taken  up  and  carried  before  the  general  courts  and  subjected 
to  expense  and  inconvenience,  and  there  turned  out  to  be  nothing  in  the  casesi  against  them. 
Then  the  L-eglsIature  wisely  vested  in  the  old  county  courts,  composed  of  justices  of 
the  peace,  the  power  of  examining  into  these  cases  before  they  could  be  sent  on  for 
trial;  and  the  circuit  courts  had  exclusive  criminal  jurisdiction  so  far  as  the  trial  of 
all  felonies  was  concerned,  except  felonies  charged  against  slaves. 

We  are,  therefore,  imposing  no  more  work,  so  far  as  the  class  of  work  is  concerned, 
upon  the  judges  under  the  present  system  than  the  judges  under  the  old  system  had 
to  perform.  Even  if  we  should  attempt  to  fix  a  minimum,  then  why  should  we  go 
beyond  the  $2,000  fixed  in  the  old  Constitution,  when  they  had  no  more  work  to  do 
than  the  judges  under  the  present  would  have  to  do? 

But  why  fix  it  at  all?  Lroave  it  to  the  Legislature,  which  comes  fresh  from  the 
people.  Let  them  say  what  these  salaries  will  be.  I,  for  one,  am  willing  to  trust  the 
Legislature  in  this  matter. 

Mr.  Barbour:  Mr.  Chairman,  I  had  not  expected  to  have  anj-iihing  to  say  on  this 
subject;  but  in  view  of  the  range  which  it  has  taken  this  morning,  I  think  it  incumbent 
on  me  to  elicit  one  or  two  points  which  have  had  some  effect  upon  my  mind  in  bring- 
ing me  to  a  conclusion. 

I  think  that  the  great  evil  of  our  present  judiciary  system,  Mr,  Chairman,  is  the 
large  number  of  inadequately  paid  judges.  It  seems  to  me  that  the  provision  fixing 
the  salaries  of  the  judges  at  an  adequate  amount  is  a  wise  safeguard  to  prevent  us 
from  recurring  to  those  conditions.  I  think  it  was  unwise  on  the  part  of  the  Judiciary 
Committee  to  permit  the  restriction  on  the  size  of  circuits  to  be  created  hereafter 
to  be  stricken  from  their  report;  but  that  has  been  done.  The  only  safeguard  now 
remaining  In  this  report  which  will  prevent  the  Legislature  from  having  a  separate 
judge  for  every  county  in  the  State  is  this  provision  fixing  the  salary.  Beyond  that 
there  Is  nothing  in  this  report  to  prohibit  the  Legislature  from  m.aking  every  county 
In  this  State  a  separate  circuit,  and  fixing  the  salaries  of  the  judges  at  the  inadequate 
amounts  which  we  at  present  pay  to  county  court  judges. 

For  that  reason  I  think 'the  Constitution  should  prescribe  the  minimum  salary,  be- 
cause if  an  adequate  salary  is  prescribed  in  the  Constitution,  I  have  no  fear  that  any 
future  Legislature  will  resort  to  such  extreme  measures  as  to  provide  a  separate  judge 
for  every  county  in  the  Commonwealth. 

If  the  limit  fixed  by  the  report  of  the  Judiciary  Committee  is  too  high,  that  is 
another  question.  Cut  it  down  to  the  correct  amount.  But  I  say  it  is  proper  and  it 
is  wise  to  have,  in  this  Constitution,  a  minimum  limit,  below  which  the  Legislature 
cannot  reduce  the  salaries  of  the  judges. 

It  has  also  been  argued  here,  Mr.  Chairman,  that  we  are  limiting  the  powers  of 
the  people.  I  would  like  to  know  what  we  are  here  for,  if  that  is  not  our  purpose. 
No  Constitution  at  all  is  necessary  if  the  people  want  all  of  their  powers  to  reside  in 
the  General  Assembly,  their  representatives.  The  very  purpose  for  which  we  are  sent 
here  is  to  limit  the  powers  of  the  Legislature,  to  prescribe  these  other  departments 
of  government,  and  to  so  fix  and  establish  them  that  the  Legislature  cannot  infringe  upon 
them. 

We  are  here  as  the  representatives  of  the  people,  Mr.  Chairman;  and  we  are  noth- 
ing but  the  people  ourselves  in  our  individual  capacities.  The  gentleman  from 
Rockingham  (Mr.  Keezell)  says  he  does  not  feel  himself  to  be  any  bigger  man  by  reason 
of  being  a  member  of  this  Convention  than  he  does  as  a  member  of  the  State  Senate. 
Nor  do  I  feel  that  I  am  any  bigger  man  by  reason  of  being  a  member  of  this  Convention 
than  I  am  as  a  private  citizen  in  my  county  of  Culpeper.  I  propose  to  live  under  the 
laws  that  we  establish  here;  and  the  only  guarantee  the  people  have  as  to  the  wisdom  of 
our  course  in  any  respect  here  is  the  fact  that  we  do  propose  to  live  under  the  laws  that 
we  make. 

I  go  farther,  Mr.  Chairman,  and  state  that  no  Convention  ever  assembled  by  the 
State  of  Virginia  has  left  this  matter  of  salary  entirely  in  the  discretion  of  the  Legis- 
lature.   The  first  Constitution  ever  adopted  fixed  the  salaries  to  the  extent  that  it  gave 
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the  judges  a  life  tenure,  and  prohibited  the  Legislature  from  decreasing  these  salaries* 
during  their  terms  of  office.  That  was  a  limitation  upon  the  powers  of  the  Legislature. 
The  power  of  the  Legislature  and  the  power  of  the  people  (about  which  so  much  has 
been  said  here)  w^ere  limited  in  that  respect.  The  Legislature  could  not  reduce  those 
salaries. 

We  continued  under  the  Constitution  of  1829-30  dow^n  to  1850;  and  then,  for  the 
first  time,  were  judges  given  a  fixed  term.  Contemporaneously  therewith  thiS'  pro- 
vision v/ent  into  the  Constitution,  stating  that  the  Legislature  shonld  not  reduce  their 
salaries  below  a  fixed  sum. 

So  I  say  that  in  all  of  the  three  previous  Constitutions  called  by  Virginians  this 
principle  was  established  in  one  form  or  another;  and  I  submit  that  it  is  wise,  and  no 
departure  from  precedent,  to  have  this  matter  now  incorporated  in  the  Constitution. 

Mr.  Summers:    I  will  withdraw  my  amendment,  and  we  will  vote  upon  the  other. 

The  Chairman:  The  gentleman  from  Washington  (Mr.  Summers)  having  with- 
draw^n  hisi  amendment,  the  question  recurs  on  the  amendment  of  the  gentleman  from 
Danville  (Mr.  Withers.) 

The  Chainnan:    The  question  is  on  agreeing  to  the  amendment. 

The  amendment  was  agreed  to;  there  being,  on  a  division,  ayes,  44;  noes,  17. 

The  Chairman:  The  question  is  on  the  substitute  offered  by  the  gentleman  from 
Augusta  (Mr.  Quarles)  to  strike  the  v/hole  of  this  section,  and  also  certain  words  in 
section  17. 

The  substitute  was  rejected. 

Mr.  Dunaway:  Mr.  Chairm,an,  I  will  move  for  a  reconsideration  of  the  vote,  with 
the  understanding  tha,t  what  I  have  to  say  will  be  addressed  solely  to  this  proposition. 
It  has  not  been  my  custom,  I  hope,  to  weary  the  members  of  this  body,  and  I  do  not 
Intend  to^  do  so  now.    I  only  wish  tO'  make  a  statement  and  ask  for  a  vote. 

In  the  first  place,  I  wish  to  have  the  object  of  this  amendment  distinctly  under- 
stood. It  is  to  strike  out  the  words:  "One-half  of  which  shall  be  paid  by  the  State, 
the  other  half  by  the  cities  and  counties  -  composing  the  circuit,  according  to  their 
respective  population.  If  the  amendment  should  be  carried,  the  State  will  pay  the 
entire  salaries  of  the  circuit  judges,  just  as  it  does  the  salaries  of  the  judges  of  the 
Court  of  Appeals, 

I  shall  probably  be  told,  in  reply  (if  any  gentleman  thinks  it  worth  his  while  to 
reply);  that  we  are  now  paying  the  salaries  of  the  county  judges.  It  seems  to  me  that 
when  we  have  abolished  the  county  courts,  it  is  very  poor  reasoning  to  say  that  because 
the  counties  have  been  paying  the  salaries  of  the  county  judges  we  should  do  what  we  have 
never  done  heretofore  in  Virginia,  and  saddle  half  of  the  cost  of  the  circuit  courts  on  the 
circuits  of  the  State.  That  seems  to  me  to'  be,  to  say  the  least,  a  non  sequitor.  I  can- 
not see  any  force  whatsoever  in  that  contention,  and  while  I  cannot  see  any  force  in 
it,  I  can  see  positive  objections  on  the  other  side. 

Mr.  Chairman,  it  is  the  business  of  the  State  of  Virginia  to  furnish  all  of  the  people 
of  the  State  with  judges  conveniently  located  for  the  administration  of  justice;  and  the 
enjoyment  of  the  privileges  of  these  circuit  courts  ought  to  come  with  equal  favor  to 
every  citizen  of  the  Commonwealth.  Take,  for  instance,  some  of  the  circuits  that  have 
been  arranged  by  the  committee,  such  as  the  sixth  circuit,  including  Lunenburg,  Mecklen- 
berg,  Halifax  and  Campbell  counties  and  the  city  of  Lynchburg.  Or  take  the  seventh, 
composed  of  Pittsylvania,  Franklin,  Henry  and  Patrick  counties  and  the  city  of  Dan- 
viUe.  Or  take  the  sixteenth,  composed  of  Fauquier,  Loudoun,  Prince  William,  Fairfax 
and  Alexandria  counties  and  the  city  of  Alexandria.  Take  those  circuits  and  compare 
them  with  some  of  the  other  circuits  that  have  been  arranged,  and  you  will  find,  first, 
that  the  taxable  values  in  some  of  these  counties  are  much  larger  than  they  are  in 
others,  and,  second,  that  the  population  is  very  much  larger. 

Take  the  case  of  a  single  citizen  living  in  one  of  these  large,  rich,  populous  cir- 
cuits. In  order  to  pay  the  part  that  the  county  will  have  to  pay  of  the  salary  of  the 
circuit  judge,  it  will  be  necessary  to  levy  only  a  very  small  rate  upon  the  taxable 
property  owned  by  that  citizen;  while  if  you  go  into  one  of  the  other  circuits.,  the  rate 
would  be  from  five  to  ten  times  as  high. 
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I  cannoi  see  rhe  justice  or  eciuality  of  requiring  a  man  vrho  happens  to  live  in  one 
of  these  smaller  circuits  to  pay  more  out.  of  his  o^'n  pocket  than  a  man  who  lives  in  one 
of  these  larger  and  richer  districts.  I  submit  it,  is  not  fair;  that  the  State  of  Virginia 
ought  to  deal  with  an  egual  hand  with  all  of  her  citizens;  and  that  the  people  of  the 
State  ought  to  have  a  judiciary-  whose  expenses  are  paid  by  the  levy  of  a  uniform  tax 
upon  all  the  people  of  the  Commonwealth. 

I  ask  it  in  the  name  of  common  Justice.  I  ask  it  because  you  are  doing  something 
with  regard  to  your  circuit  courts  that  you  have  never  seen  fit  to  do  in  the  past,  so  that 
precedents  and  justice  are  both,  it  seems  to  me,  in  favor  of  the  proposition  I  have  just 
submitted.  But  I  said,  Mr.  Chairman,  that  I  would  not  detain  the  committee.  If  the^' 
shall  see  fit  to  think  otherwise  and  vote  differently,  they  must  do  so,  in  their  wisdom. 
For  my  part,  I  believe  that  the  proposition  I  have  submitted  is  a  reasonable  and  a  just 
one,  and  I  leave  the  matter  to  the  decision  of  my  fellow  members. 

Mr.  Braxton;  Before  the  gentleman  takes  his  seat  I  would  like  to  ask  him  if  he 
does  not  think,  in  view  of  the  fact  that  the  fixing  of  the  salaries  will  now  be  left  entirely 
to  the  Legislature,  that  exactly  what  he  refers  to  might  be  accomplished  by  an  adjust- 
ment of  salaries  of  judges  by  the  Legislature? 

Mr.  Dunaway:  I  will  say  in  reply  that  I  hope  the  salaries  of  all  the  circuit  court 
judges  of  Virginia  vull  be  the  same.  It  was  the  opinion  of  the  committee  that  they 
ought  to  be  the  same  all  over  the  State.  I  hope  the  Legislature  will  never  see  fit  to 
think  differently,  but  that  all  of  the  gentlemen  who  preside  over  our  circuit  courts  will 
receive  the  same  amount  of  compensation  whether  the  districts  be  large  or  small. 

^St.  Pettit:  I  desire  to  add  another  reason  tO'  those  presented  by  the  gentleman 
from  Lancaster  for  striking  out  this,  provision.  It  is  that  the  salaries  are  required  to 
be  paid  by  the  cities  and  counties  sx-cording  to  their  population,  respectively.  That  is 
a  wrong  principle,  sir.  The  salaries,  if  they  are  to  be  divided  ought  to  be  divided  ac- 
cording to  the  wealth  of  the  respective  communities,  and  not  according  to  their  popula- 
tion. 

The  Chairman;    Has  the  gentleman  from  Lancaster  sent  the  amendment  to  the  desk? 

Mr.  Dunaway:  No,  sir;  I  will  state  the  amendment.  Turn  to  section  17  of  the  re- 
port, and  to  line  9.  Strike  out  the  words  "one-half  of  which  shall  be  paid  by  the  State, 
the  other  half  by  the  cities  and  counties  composing  the  circuit  according  to  their  respec- 
tive population."    Simply  strike  out  those  words. 

The  Chairman;  The  question  is  on  agreeing  to  the  amendment  of  the  gentleman 
from  Lancaster. 

The  amendment  was  rejected;  there  being,  on  a  division,  ayes,  14;  noes,  37. 
Sections  IS,  19,  20,  21  and  22  were  adopted  without  amendment. 
On  motion  to  strike  out  section  23,  Mr.  B.  T.  Gordon  said; 

I  think,  Mr.  Chairman  and  gentlemen,  that  this  is  a  question  that  properly  belongs  to 
the  article  under  "Organization  of  Counties. As  I  understand,  and  as  I  believe  the  gen- 
tlemen of  the  committee  here  all  remember,  that  committee  has  reported  in  favor  of  the 
election  of  justices  as  prescribed  by  the  present  Constitution.  L'nder  the  Constitution  as 
it  now  exists,  there  is  no  reference  in  the  article  on  the  Judiciary  Department  to  the  elec- 
tion of  justices,  and  I  can  see  no  good  reason  avIi^,-  such  a  reference  should  be  inserted  In 
the  present  Constitution. 

Mr.  Chairman  and  gentlemen,  I  am  one  of  those  who  believe  and  have  consistently 
voted  in  favor  of  the  election  of  judges  of  the  Supreme  Court  and  all  the  inferior  courts, 
as  I  propose  to  vote  now,  by  a  direct  vote  of  the  people.  I  do  not  propose  to  enter  into 
a  discussion  as  to  the  superior  courts,  however,  because  it  has  been  ably  discussed  here, 
and  decided  adversely  to  my  views.  But,  so  far  as  the  election  of  justices  is  concerned, 
the  present  Constitution,  as  well  as  the  Constitution  of  1850,  provides  for  the  election  by 
a  vote  of  the  people,  and  there  is  no  reason  which  presents  itself  to  my  mind  why  there 
should  be  a  change  at  this  time, 

It  may  be  argued,  Mr.  Chairman,  that  in  some  portions  of  this  State  the  people  have 
elected  inferior  men  to  these  positions.  I  apprehend  that  the  real  trouble  is  not  in  the 
mode  of  the  election,  however,  but  in  the  difficulty  in  securing  suitable  men  to  occupy 
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these  positions.  No  matter  wliat  mode  of  election  may  be  adopted,  I  believe  there  will 
still  exist  difficulty  in  inducing  suitable  men  to  take  these  places.  They  are  not  positions 
in  which  there  is  any  emolument  or  pay,  and  at  this  time,  when  it  seems  that  all  offices 
are  dependent  more  or  less  upon  the  salaries  attached  to  them^  there  may  be  difficulty  in 
Inducing  suitable  men  to  accept  them. 

But,  so  far  as  the  other  objection  is  concerned,  I  am  satisfied  that  there  can  be  no 
mode  suggested,  and  there  has  been  none  suggested  in  this  report,  by  which  a  better 
class  of  men  can  be  induced  to  occupy  these  positions. 

If  you  will  look  back  a  little  at  the  history  of  this  Constitution,  you  will  find  this  state 
of  facts  to  exist.  Under  the  Code  of  1850,  the  jurisdiction  of  justices  of  the  peace  was 
limited  to  twenty  dollars.  By  subsequent  acts  of  legislation,  their  jurisdiction  was  in- 
creased to  as  much  as  fifty  dollars;  and  by  still  later  acts,  as  every  gentleman  upon  this 
floor  who  is  a  lawyer  knows,  their  jurisdiction  has  been  extended  to  $100.  That  is  the 
law  as  it  stands  to-day. 

That,  Mr.  Chairman,  is  the  action  of  the  Legislature  of  Virginia,  the  representatives 
of  the  people  of  Virginia,  who  are  in  touch  with  the  people,  who  know  their  wants,  and 
who  are  best  qualified  to  judge  of  the  fitness  and  qualifications  of  these  officers.  Not  only 
that,  but  we  find  under  recent  acts  of  the  Legislature,  especially  the  acts  of  1895  and  1896, 
that  exclusive  original  jurisdiction  has  been  conferred  upon  these  courts  for  the  trial  of 
all  misdemeanor  cases.  I  say  that  it  is  a  high  tribute  to  pay  to  the  fitness  of  these  officers 
elected  in  the  mode  now  prescribed  by  law.  There  is  one  further  fact  in  connection  with 
this  matter  to  which  I  would  like  to  ask  the  attention  of  this  committee;  and  that  is  that 
since  the  adoption  of  this  law,  in  1896,  the  criminal  expenses  of  Virginia,  consisting  in 
large  part  of  misdemeanor  cases,  have  been  reduced  nearly  if  not  quite  $100,000 — a  reduc- 
tion which  is  due,  I  insist,  to  the  faithful  administration  and  enforcement  of  the  law  by 
the  justices  of  the  peace  elected  in  the  mode  now  prescribed. 

If,  then,  this  has  been  the  result  within  the  last  five  or  six  years,  notwithstanding 
the  increase  in  our  population  and  the  accompanying  natural  increase  in  our  criminal 
expenses,  I  say  it  is  a  noble  tribute  to  these  men,  and  that  the  Legislature  of  Virginia 
made  no  mistake  when  it  clothed  them;  with  power  they  had  not  theretofore  exercised. 
They  have  done  well;  and  I  believe  in  adhering  to  the  law  as  it  now  stands,  under  the 
law  as  it  came  to  us  from  that  great  Convention  of  1850-51,  which  gave  to  the  people  the 
election  of  these  officers. 

When,  a  few  years  ago,  the  people  amended  the  existing  Constitution  and  provided 
that  the  Legislature  might,  if  it  saw  fit,  so  change  the  lav/  as  to  provide  for  the  trial  of 
certain  offenses  otherwise  than  by  jury,  it  was  manifestly  contemplated,  as  shown  by  the 
last  expression  of  their  sentiment  upon  the  subject,  that  these  inferior  tribunals,  these 
justices  of  the  peace  should  try  those  cases.  They  have  done  so,  and  the  experiment  has 
passed  the  stage  of  experiment.  It  is  an  accomplished  fact.  It  has  worked  well;  and,  so 
far  as  I  can  see,  Mr.  Chairman,  there  should  be  no  change  in  the  law. 

I  earnestly  hope  that  it  may  be  the  pleasure  of  this  committee  to  strike  out  this  entire 
section,  so  that  the  law  may  remain  as  it  is  now.  Let  us  take  the  people  into  our  con- 
fidence. Let  us  not  here,  by  our  act,  show  that  we  distrust  them,  their  wisdom  or  their 
capacity  for  self-government.    Let  us  give  the  rank  and  file  a  chance. 

The  Chairman.  The  question  is  on  agreeing  to  the  motion  of  the  gentleman  from 
Nelson  (Mr.  Gordon)  to  strike  out  section  23. 

The  motion  was  agreed  to. 

On  motion  of  Mr.  Lindsay,  the  committee  rose. 

On  motion  of  Mr.  Barbour,  the  Convention  adjourned  until  Monday,  December  16, 
1901,  at  12  o'clock,  Meridian. 


MONDAY,  December  16,  1901. 

The  Convention  met  at  12  o'clock  M. 
Prayer  by  Rev.  William  B.  Beauchamp. 
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The  day's  session  was  occupied  in  the  transaction  of  routine  matter  and  in  a  dis- 
cussion over  the  adjournment  for  the  Christmas  holidays.  It  was  finally  resolved  ■'that 
when  the  Convention  adjourns  on  Friday,  Decemher  20th,  it  adjourn  to  meet  on  Wednes- 
day, January  1_,  1902,  at  12  o'clock  IM.'" 

The  hour  of  2  having  arrived,  the  Convention  accordingly  adjourned  until  to-morrow, 
Tuesday,  December  17,  ISOl,  at  10  o'clock  A.  ;M. 


TUESDAY.  December  17.  1901. 

The  Convention  met  at  10  o'clock  A.  ^1. 
Prayer  by  Rev.  Richard  Mcllwaine,  D.  D. 

Mr.  Thorn:  I  offer  the  following  resolution,  and  ask  for  its  immediate  consideration. 
The  Secretary  read  as  follows: 

Besolved,  That  the  Hon.  A.  J.  Montague,  Governor-elect  of  Virginia:  Hon.  Joseph 
L.  Willard,  Lieutenant-Governor-elect,  and  Hon.  Y>'iHiam  A.  Anderson,  Attorney-General- 
elect,  be  invited  to  take  the  oath  of  office  in  the  presence  of  this  Convention  on  the  first 
day  of  January  next  at  12  o'clock  M.,  and  that  a  committee  of  five  be  appointed  by  the 
President  to  convey  this  invitation  to  the  distinguished  gentlemen  honored  by  Virginia 
by  election  to  these  high  offices,  and  to  arrange  the  necessary  ceremonies  for  the  occa- 
sion. 

The  resolution  was  adopted. 

Mr.  Hun  ton:  I  move  that  the  Convention  resolve  itself  into  Committee  of  the  VThole 
to  further  consider  the  report  of  the  Committee  on  the  Judiciary. 

On  motion  of  Mr.  Hunton  the  Convention  resolved  itself  into  Committee  of  the  ViTiole 
on  the  report  of  the  Committee  on  the  Judiciary,  Mr..  Boaz  in  the  chair. 

The  Chairman:  The  Committee  of  the  Vhole  has  disposed  of  all  the  sections  of  this 
report,  with  the  exception  of  section  2  and  that  section  which  relates  to  the  powers  to  be 
conferred  upon  the  clerks  of  the  courts. 

Mr.  Summers:  Mr.  President,  I  ask  to  substitute  "'three  hundred  dollars"  for  "five 
hundred  dollars"  in  the  line  fixing  the  jurisdiction  of  the  Supreme  Court  in  civil  cases. 

Mr.  Turnbull:  I  move  to  amend  the  amendment  offered  by  the  gentleman  from 
Washington  by  striking  out  '■''three''  and  inserting  "one." 

I  desire  to  say  a  few  words  in  reference  to  this  matter,  Mr.  Chairman,  and  to  call  the 
attention  of  the  committee  to  the  position  in  which,  in  my  judgment,  this  report  will 
place  the  court  system  of  the  State  if  it  is  adopted.  In  every  Constitution  which  has 
been  adopted  from  the  foundation  of  this  government  to  the  present  time,  the  scheme 
of  courts  was  such  as  to  give  to  every  party  an  appeal,  on  application,  to  the  Court  of 
Appeals  or  to  some  other  court. 

For  instance,  under  the  Constitution  of  1776  we  had  a  Supreme  Court,  a  general  court, 
judges  in  chancery,  county  courts,  and  justices  of  the  peace.  In  working  out  that  plan, 
in  all  claims  under  a  certain  amount,  say  one  hundred  dollars  or  twenty  dollars  (I  have 
forgotten  the  exact  amount)  there  was  an  appeal  from  the  justice  of  the  i>eace  to  the 
county  court,  and  it  stopped  there.  In  cases  in  the  county  court,  there  was  an  appeal  to 
the  general  court,  and  it  stopped  there,  unless  the  amount  involved  was  above  a  certain 
figure;  and  then  there  was  an  appeal  to  the  Supreme  Court  of  the  State. 

Under  the  Constitution  of  1829-30,  we  had  the  Supreme  Court,  the  Superior  Court, 
the  county  courts,  and  justices  of  the  peace;  and  exactly  the  same  system  prevailed.  In 
every  instance  where  a  party  had  a  case  in  court,  there  was  an  appeal  to  some  court. 

In  the  Constitution  of  1851,  for  the  first  time,  there  appeared  this  provision  that  you 
should  not  take  an  appeal  to  the  Supreme  Court  of  the  State  unless  the  amount  involved 
was  five  hundred  dollars. 

Now,  why  was  that  done?  It  was  done  for  the  very  reason  I  have  just  mentioned. 
Under  the  Constitution  of  1850-51,  we  had  the  Supreme  Court,  district  courts,  circuit 
courts,  county  courts,  and  justices  of  the  peace.    Under  that  system,  as  carried  out  by  the 
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Legislature,  there  was  an  appeal  from  a  justice  of  the  peace  to  the  county  court,  from 
the  county  court  to  the  circuit  court,  from  the  circuit  court  to  the  district  court,  and  from 
the  district  court  to  the  Supreme  Court  of  Appeals.  Under  that  system  it  was  'absolutely 
proper  that  the  amount  of  jurisdiction  of  the  Supreme  Court  should  be  limited,  because 
every  party  who  has  a  case  in  court  had  an  appeal  to  the  superior  court.  In  order  to 
get  a  final  determination  of  matters  involving  very  large  amounts,  you  could  take  a 
case  to  the  Supreme  Court,  and  not  otherwise. 

That  was  proper;  and  I  want  to  impress  it  upon  the  committee,  because  under  that 
system,  and  under  every  other  system  that  has  been  established  heretofore  the  party  had 
an  appeal  from  the  court  in  which  he  first  instituted  his  proceeding  to  some  other  court 
for  review. 

Under  the  Underwood  Constitution  of  18G8-9,  exactly  the  same  scheme  was  carried 
out;  and  the  first  time  it  failed  was  when  the  Legislature  took  away  from  the  county 
court  the  jurisdiction  that  it  was  intended  that  it  should  have. 

I  say  that  system  is  wrong,  in  my  judgment,  and  that  every  man  who  has  a  case  in 
court,  it  matters  not  how  small  it  may  be,  should  be  able  to  have  it  revievv^ed  by  some 
higher  court.  All  of  us  make  mistakes— circuit  judges,  justices  of  the  peace,  and  all  other 
judges;  and  I  say  that  in  every  instance  where  a  party  goes  into  court,  the  decision  of 
that  court  should  be  subject  to  review  by  some  other  court.  Under  the  system  provided 
by  the  report  of  the  committee,  no  appeal  is  granted  in  nine-tenths  of  the  cases  which 
arise  in  the  State  of  "Virginia. 

That  may  seem  to  be  an  exaggerated  statement;  but  if  you  will  think  about  it  a 
minute,  nine-tenths  of  the  transactions,  certainly  in  my  section  of  Virginia,  involve  less 
than  five  hundred  dollars  and  those  people,  when  they  get  into  court,  will  have  no  oppor- 
tunity of  having  their  cases  reviewed. 

That  is  the  reason,  gentlemen  of  the  comhiittee,  why,  when  the  question  of  salary  was 
being  discussed,  I  voted  to  retain  the  $2,500  provision  in  this  report.  I  thought  these 
people  who  comprise  the  bulk  of  the  population  of  the  State  of  Virginia  should  have  as 
good  judges  as  those  of  the  Supreme  Court,  especially  if  they  had  no  appeal  from  the 
decision  of  that  court  to  the  Supreme  Court  in  nine-tenths  of  the  matters  in  which  they 
are  interested, 

I  have  taken  the  trouble  to  examine  the  Constitutions  of  the  different  States;  and 
it  may  surprise  some  of  you  to  know  that  there  are  only  five  States  in  this  Union  whose 
Constitutions  place  any  limitation  upon  the  jurisdiction  of  the  Supreme  Court,  from  a 
pecuniary  standpoint;  and  there  is  not  one  of  those  five  v/hich  fixes  the  amount  as  high  as 
five  hundred  dollars. 

The  States  whicn  limit  the  jurisdiction  are  Washington,  which  fixes  it  at  |200;  West 
Virginia,  which  fixes  it  at  $100;  Nevada,  which  fixes  it  at  $300;  California,  which  fixes  it 
at  $300,  and  Louisiana,  v/hich  fixes  it  at  $300. 

At  first  blush  it  may  occur  to  the  mind  of  some  member  of  this  committee  that  if 
you  extend  its  jurisdiction  to  cases  involving  only  $100,  the  court  will  be  at  once  con- 
gested. I  submit  that  that  will  not  be  the  fact.  It  may  seem  to  some  who  have  not  con- 
sidered the  subjects  carefully  ttat  all  questions  which  can  come  up  in  reference  to  these 
matters  have  been  passed  upon  by  the  courts  at  some  time  or  other.  That  is  a  mistake. 
We  are  finding  new  questions  every  day.  Questions  come  up  in  these  courts  for  which 
you  cannot  find  any  precedent  at  all.  And  under  this  system,  you  may  have  the  citizens 
in  one  circuit  acting  under  one  construction  of  a  law,  as  declared  by  the  court;  another 
in  another  circuit,  and  still  another  in  another  circuit,  with  no  opportunity  to  take  those 
cases  to  the  Supreme  Court. 

Let  me  cite  you  an  instance.  Suppose  a  man  wanted  to  put  a  hundred  dollars  in  a 
bank  in  the  city  of  Richmond,  and  one  of  these  gentlemen  were  going  down  there,  and  he 
asked  him  to  take  that  hundred  dollars  and  put  it  in  bank.  That  man  is  simply  a  gratui- 
tous bailee.  He  is  not  responsible  for  the  act  of  the  bank  if  it  will  not  give  credit  to  the 
party  for  whom  he  deposits  the  money.  He  is  simply  doing  it  as  a  matter  of  accommo- 
dation. Yet  I  have  known  a  case  of  that  sort,  where  the  party  put  the  money  in  bank 
and  took  the  receipt  and  gave  it  to  the  party  who  gave  him  the  money,  and  yet  in  the 
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discussion  of  the  case  the  court's  ruling  put  upon  that  man  the  stigma  of  having  stolen 
the  hundred  dollars,  because  the  other  party  lost  the  receipt,  and  said  he  had  not  looked 
at  it  and  did  not  know  whether  it  was  the  proper  receipt  or  not.  The  bank  had  not  given 
credit  to  the  proper  party  for  the  money;  and  but  for  the  fact  that  the  man  who  made  the 
deposit  had  the  right  of  appeal  to  another  court,  the  stigma  would  have  been  upon  him 
to-day  of  having  stolen  a  hundred  dollars  from  this  party.  I  say,  gentlemen  of  the  com- 
mittee, that  the  people  throughout  the  country  ought  to  have  a  court  system  in  which 
they  will  have  confidence,  and  to  which  they  can  look  for  redress  of  their  grievances.  I 
ask  you,  have  they  got  it  in  this  system? 

In  my  judgment,  if  this  amendment  is  adopted,  the  Court  of  Appeals  will  not  be  con- 
gested. In  a  great  number  of  these  cases  that  may  arise,  the  principles  have  already  been 
settled  by  the  Supreme  Court  and  no  lavv^yer  is  going  to  take  an  appeal  in  such  a  case. 
Only  those  cases  will  be  appealed  for  which  no  precedent  can  be  found.  Moreover,  the 
committee  has  very  properly  provided  a  scheme  by  which,  if  the  business  of  the  court  does 
become  congested,  the  congestion  can  be  relieved  by  having  a  special  court. 

I  do  claim  that  the  people  of  Virginia  who  are  concerned  in  matters  involving  under 
$500  should  have  an  interest  in  our  Supreme  Court.  They  should  feel  that  to  that  court, 
the  highest  in  the  State,  they  can  look  for  redress  in  cases  where  they  think  the  lower 
court  has  decided  wrongly. 

Is  it  not  right?  All  of  us,  as  I  say,  make  mistakes.  Some  of  these  circuit  judges 
occasionally  wake  up  wrong  in  the  morning,  and  decide  wrongly.  Not  only  that;  but  the 
manner  in  which  a  case  is  presented,  in  the  hurried  trial  of  these  cases,  very  frequently 
ka-ds  to  mistake;  and  v/hen  that  mistake  is  discovered,  it  cannot  be  corrected,  because  it 
is  too  late. 

In  my  practice  of  twenty  years  I  have  had  several  cases  in  which  I  was  satisfied  the 
decision  of  the  court  was  Vv^rong,  and  there  were  gentlemen  who  would  have  been  willing 
to  take  them  to  the  Supreme  Court  without  any  expense  so  far  as  my  appeals  were  con- 
cerned for  the  purpose  of  having  the  question  settled,  because  I  was  satisfied  v\^rong  had 
been  committed.  I  submit  that  the  people  of  Virginia  of  moderate  means  whose  transac- 
tions are  under  $500  should  have  the  same  right  of  redress  as  have  the  people  who  deal 
in  amounts  greater  than  $500,  but  under  this  report  of  the  committee  that  is  not  done. 
It  has  been  done  under  every  system  of  courts  that  has  been  established  in  Virginia  from 
the  time  of  the  foundation  of  this  Commonwealth  to  the  present  time.  I  hope  this  amend- 
m.ent  will  be  adopted. 

Mr.  Hunton;  Mr.  Chairman,  I  desire  to  say  a  word  in  reply  to  my  friend  from 
Brunswick  (Mr.  Turnbull)  and  in  opposition  to  his  amendments  and  the  amendment  of 
the  gentleman  from  Washington  (Mr.  Summers). 

This  was  a  matter  of  very  earnest  thought  and  consideration  upon  the  part  of  the 
Committee  on  the  Judiciary.  All  of  the  various  amounts  were  considered  by  that  com- 
mittee; and  after  the  fullest  discussion  and  consideration  it  was  determined  to  keep  the 
amount  at  $500,  the  same  that  is  in  the  present  article  of  our  Constitution,  fixing  the  juris- 
diction of  the  Court  of  Appeals.  My  friend  from  Brunswick  says  that  the  system  is 
wrong,  and  that  everybody  ought  to  have  an  appeal  to  a  single  tribunal  in  every  case. 
That,  doubtless,  is  a  desirable  principle;  but  the  question  is  as  to  the  accomplishment  of 
that  principle,  I  look  to  my  friend  from  Brunswick  to  discover  whether  his  amendment 
accomplishes  that  principle,  and  I  find  that  his  amendment  is  as  violative  of  that  prin- 
ciple as  the  report  of  the  Committee,  and  that  v/hile  they  take  from  the  litigant  an  appeal 
to  the  Court  of  Appeals,  Vv^here  it  is  under  $500,  he  takes  it  from  the  litigant  where  it  is 
under  $100;  and  yet  there  may  be  controversies  originating  short  of  a  justice  of  the  peace 
for  a  sum  of  less  value  than  $100,  So  that  I  say  his  own  amendment,  it  seems  to  me,  is 
violative  of  the  principle.  It  is  desirable  for  everybody  to  have  an  appeal  to  a  single 
tribunal,  but  there  are  considerations  which  it  did  seem  to  this  committee  override  that 
principle. 

Now,  exactly  the  same  conditions  that  my  friend  criticises  have  continued  to  exist 
in  Virginia  from  the  time  that  the  civil  jurisdiction  was  taken  away  from  the  county 
court,  which  took  effect  January  1,  1874.    Since  that  time  there  has  been  no  appeal  for  a 
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litigant  in  a  case  in  the  circuit  court  where  the  amount  involved  was  less  than  $500. 
Now,  should  that  be  reduced  or  not?  It  was  the  intention  of  this  committee  that  it  should 
not  be  reduced  at  all.  It  was  considered  the  part  of  wisdom  that  there  should  be  an  end 
of  litigation;  that  in  matters  not  involving  a  very  large  sum,  it  is  wiser  that  a  period 
should  be  set  when  litigation  should  cease;  that  it  is  better  for  litigants  themselves;  and 
that  in  the  smlaller  controversies  it  is  better  to  take  the  chance  of  an  occasional  wrong 
conclusion  than  to  permit  the  litigant  to  incur  the  costs,  the  delay,  the  expense  and  the 
vexation  incident  to  an  appeal.  It  seems  to  me  you  are  obliged  to  fix  some  amount  below 
which  this  should  not  arise. 

There  is  another  objection,  gentlemen  of  the  commjittee,  and  that  is  that  it  would 
throw  open  the  docket  of  the  Court  of  Appeals  to  all  cases  involving  a  pecuniary  amount 
exceeding  $100,  and  would  increase  the  docket  of  that  court  to  such  an  extent  that  it 
would  be  difficult  to  get  a  trial  of  a  case,  and  would  throw  great  delay  in  the  way  of  liti- 
gants; and  instead  of,  as  now,  being  able  to  get  a  case  in  the  appella.te  court  tried  within 
twelve  months,  the  delay  would  probably  be  at  least  double  that  length  of  time. 

Another  objection  to  both  these  amendments,  to  my  mind,  is  this:  We  have  heard  a 
great  deal  of  talk  about  powerful  and  wealthy  litigants  and  their  conduct  in  litigation 
with  those  of  less  meana,  and  it  is  said  that  the  men  of  small  means  are  put  to  large 
costs  and  expenses  in  these  proceedings.  If  you  reduce  the  limit  from;  $500  to  $100  you 
put  it  in  the  power  of  the  large  and  powerful  litigants  to  increase  the  burdens  of  those 
who  have  sued  them  and  recovered  verdict  and  judgment  for  a  small  sum  by  taking  it 
to  the  Court  of  Appeals  and  subjecting  the  plaintiff,  the  party  whoi  has  recovered  in  the 
lower  court,  to  all  of  the  increased  costs  incident  to  an  appeal. 

It  does  seem  to  me,  gentlemen  of  the  committee,  that  this  is  what  has  been  in  Vir- 
ginia since  the  1st  of  January,  1874;  that  no  great  wrong  has  resulted  therefrom;  that 
no  great  evil  has  flowed  from  it;  that  it  is  a  matter  that  has  been  considered  most  earn- 
estly, conscientiously  and  exhaustively,  and  the  conclusion  has  been  reached  by  your 
committee  that  it  would  be  unwise  to  reduce  this  limit  beyond  the  $500  which  has  been 
in  our  Constitution  since  the  Underwood  Constitution,  and  prior  to  that  time. 

I  trust  that  both  the  amendment  of  the  gentleman  from  Brunswick  and  the  amend- 
ment of  the  gentleman  from  Washington  will  be  voted  down. 

Mr.  O'Flaherty:  The  gentleman  from  Washington  accepts  my  substitute  for  $250 
for  the  amendment  of  the  gentleman  from  Brunswick.  While  I  am  on  my  feet,  I  desire 
to  say,  and  I  will  not  detain  the  committee  long,  that  it  has  been  suggested  by  the  dis- 
tinguished gentleman  from  Fauquier  (Mr.  Hunton)  that  no  wrong  has  been  done.  That 
may  be  true  as  far  as  the  records  show,  but  there  is  no  way  of  ascertaining  the  great 
wrongs  that  have  been  done  in  Virginia  in  the  years  past  because  of  inability  to  take  an 
appeal. 

Mr.  Hunton:  What  I  said,  according  to  my  recollections,  is  that  it  vv^as  better,  even 
for  the  litigants,  and  even  though  sometimes  wrong  conclusions  were  reached  that  there 
should  be  an  end  of  litigation,  than  that  the  opening  of  a  road  to  the  Court  of  Appeals 
should  be  given  in  all  cases.    It  was  my  desire  to  state  that,  at  any  rate. 

Mr.  O'Flaherty:    I  will  accept  the  gentleman's  statement.    I  wish  to  call  attention 
to  the  fact  that  there  have  been  many  cases  where  it  was  absolutely  impossible  to  appeal, 
where  the  lawyers  were  sure  they  were  right.    You  m^ay  say  a  lawyer  always  thinks  he  is 
right;  but,  as  I  demonstrated  on  this  floor  the  other  day,  it  appears  that  in  62  cases  out  of  ~ 
105  the  lawyers  were  right  and  the  lower  court  was  wrong. 

Mr.  Hunton:  If  my  friend  will  permit  me  to  interrupt  him  again,  I  think  that  is  a 
very  unfair  statement  to  the  circuit  judges  of  the  State  of  Virginia,  without  considering 
the  further  fact  of  the  number  of  appeals  taken  from  their  decisions  that  have  been  re- 
fused. When  you  consider  the  number  of  appeals  that  have  been  refused,  you  will  find 
that  the  figures  are  very  different  from  those  that  my  friend  has  stated. 

Mr.  O'Flaherty:  We  have  not  those  figures.  I  can  only  go  by  what  I  know.  If  the 
gentleman  can  give  us  the  figures  of  the  number  that  are  refused,  we  can  get  at  it;  but 
I  am  sure  if  you  add  the  number  that  are  refused  to  the  number  that  are  reversed,  you 
will  find  that  the  number  affirmed  is  not  equal  to  the  whole  number  that  are  reversed  and 
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refused.  That  being  the  case,  I  say  that  the  lawyers  who  persist  in  an  appeal  are  gen- 
erally right. 

I  wish  to  say  further  that  the  poor  man  cannot  appeal  if  you  make  the  sum  $500. 
A  case  has  fallen  under  my  notice  within  the  last  few  days,  and  it  is  also  within  the 
knowledge  of  another  gentleman  on  this  floor,  in  which  I  believe  every  lawyer  here  will 
admit  the  decision  of  the  circuit  judge  was  wrong;  and  yet  it  is  impossible  to  take  an 
appeal.    It  is  a  case  in  which  a  man's  all  is  at  stake. 

It  is  no  answer  to  say  the  Court  of  Appeals  will  be  overrun  with  work,  because  if 
you  need  a  Court  of  Appeals  you  need  one  that  is  able  to  do  all  the  work  which  can 
legitimately  come  before  that  court.  It  would  be  better  to  increase  the  number  of  the 
judges,  if  necessary,  rather  than  have  litigants  go  without  justice,  I  do  not  think  any 
man  ought  to  be  afraid  to  have  his  judgment  reviewed. 

It  is  unnecessary  for  me  to  occupy  the  time  of  this  committee  very  long.  I  wish  to 
call  the  gentleman's  attention  to  the  fact  that  I  recognize  the  full  force  of  what  he  says 
in  regard  to  corporations;  but  there  are  two  sides  to  that  question.  Oftentimes  a  verdict 
is  brought  in  for  less  than  $500,  simply  to  prevent  an  appeal  and  to  stop  the  matter.  I 
believe  as  a  lawyer  that  it  will  be  conducive  to  the  best  interests  of  the  Commonwealth  to 
permit  a  man  to  appeal  whenever  he  wants  to  put  up  the  money.  It  is  a  man's  own  fault 
if  he  puts  up  the  money  in  a  bad  case  and  gets  whipped.  The  litigant  pays  the  costs. 
The  theory  in  other  States  is  that  anybody  who  wants  to  appeal  and  is  willing  to  take 
the  risk  can  pay  the  costs  and  take  the  appeal  and  run  the  risk.  Why  should  we  in  Vir- 
ginia go  farther  than  any  other  State  in  the  Union?  Is  it  because  the  litigants  in  our 
courts  are  wealthier  than  those  in  other  States?  On  the  contrary,  most  of  our  litigants  are 
poor  people,  and,  I  repeat,  I  have  seen  people  whose  absolutely  all  was  at  stake.  It  is 
often  not  only  a  question  of  money  but  of  a  man's  veracity  and  honesty.  His  integrity 
may  be  at  stake  in  these  civil  cases  in  which  the  amount  involved  is  less  than  $500.  I  do 
hope  that  gentlemen  will  vote  for  the  amendment  as  it  now  stands,  for  $250.  I  believe 
$100  is  too  small,  although  I  would  much  rather  have  that  than  $500. 

Mr.  Eggleston:  Mr.  Chairman,  as  has  been  stated  by  the  chairman  of  the  committee, 
this  question  was  thoroughly  discussed  by  the  Judiciary  Committee.  Every  argument 
offered  by  the  gentleman  from  Brunswick  (Mr.  Turnbull)  and  by  the  gentleman  from 
Warren  (Mr.  O'Flaherty)  was  considered  by  that  committee.  It  is  not  a  question  as  to 
what  is  theoretically  right.  We  are  all  prepared  to  admit  that  a  man  who  goes  into  court 
with  a  twenty  dollar  case  is  entitled  to  have  the  same  measure  of  justice  meted  out  to 
him  as  the  man  who  goes  into  court  with  a  twenty  thousand  dollar  case,  and  to  the  same 
facilities  for  obtaining  justice;  but  there  is  a  practical  side  to  this  question.  The  cry  is 
raised  that  you  are  doing  the  poor  man  a  great  injustice  when  you  say  to  him  that  be- 
cause he  goes  into  court  with  a  small  case  he  shall  not  have  an  appeal.  Now,  what  are 
the  facts?  When  the  poor  man  goes  into  court,  if  he  has  a  $100  claim  or  a  $200  claim, 
when  it  is  notorious  that  no  man  can  get  into  the  Court  of  Appeals  for  less  than  $100  in 
actual  costs,  can  he  afford  to  avail  himself  of  this  privilege,  if  you  give  it  to  him? 

Mr.  Turnbull:    What  objection  is  there  to  it,  if  my  friend  will  permit  me? 

Mr.  Eggleston:  I  will  get  to  that.  Can  the  poor  man  afford  to  avail  himself  of  this 
privilege  of  appealing  a  small  case  when  you  grant  it  to  him?  That  is  the  practical  ques- 
tion. I  say  he  cannot  do  so;  that  ninety-nine  times  out  of  a  hundred  if  the  amount  is 
less  than  $500,  the  poor  man  cannot  afford  to  put  up  the  necessary  amount  to  pay  the 
costs  and  to  take  the  appeal. 

When  you  grant  the  poor  man  the  privilege  of  taking  that  appeal  in  a  small  case, 
which  privilege  you  know  he  absolutely  cannot  avail  himself  of,  what  do  you  do?  You 
grant  to  his  opponent  a  privilege  which  that  opponent  is  probably  in  a  position  to  avail 
himself  of,  and  instead  of  this  privilege  redounding  to  the  benefit  of  the  poor  man  you  put 
into  the  hands  of  his  opponent  a  means  of  grinding  him  down  still  further,  and  the  thing 
you  intend  to  benefit  him  is  an  absolute  injury  to  him.  That  was  a  question  which  the 
committee  had  under  consideration  and  one  which  led  the  committee  to  determine  that  it 
was  better  for  all  classes  of  our  citizens,  rich  and  poor,  that  this  privilege  of  appeal  should 
102— Const.  Debs. 
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be  allowed  at  five  hundred  dollars  rather  than  a  less  amount.  That  is  a  practical  ques- 
tion, gentlemen  of  the  committee. 

Now,  the  gentleman  from  Brunswick  (Mr.  Turnbull)  has  instanced  a  case  where  it 
seems  the  county  judge  had  rendered  a  decision  which  reflected  on  the  character,  perhaps;, 
of  a  client  of  his,  and  the  only  thing  he  seems  to  think  saved  that  client  is  the  right  of 
appeal  to  the  circuit  court.  Suppose  the  decision  of  the  county  court  had  been  a  vindica- 
tion of  that  client.  By  extending  the  right  of  appeal  you  put  it  in  the  power  of  that  bank, 
with  plenty  of  money  and  with  counsel  employed  by  the  year  to  litigate  not  each  indivi- 
dual case  but  to  establish  their  rights,  as  they  are  in  litigation,  as  a  business  to  deprive 
that  poor  man  of  the  vindication  which  he  would  probably  have  gotten  at  the  hands  of  a 
jury  and  at  the  hands  of  a  county  court.    The  case  might  have  been  exactly  reversed. 

When  you  grant  this  privilege  the  question  is,  what  is  the  effect  going  to  be?  We 
cannot  undertake  to  make  this  Constitution  to  suit  the  individual  hardships  which  have 
occurred  in  the  practice  of  the  gentleman  from  Brunswick  or  of  the  gentleman  from 
Warren.  The  question  is,  what  is  going  to  be  the  effect  on  the  great  body  of  the  people? 
I  verily  believe,  sir,  that  when  you  reduce  this  limit  you  are  putting  in  the  hands  of  liti- 
gants who  litigate  as  a  business,  who  set  aside  a  certain  percentage  of  their  income  for 
the  purpose  of  litigation,  a  power  which  will  be  used  to  the  detriment  of  the  poor  man  and 
not  to  his  benefit. 

Those  were  the  considerations  which  led  the  committee  to  fix  this  sum  at  $500,  and 
to  urge  this  Convention  to  retain  it  at  that  amount.  They  believe  if  you  reduce  it  you 
will  injure  and  not  benefit  the  class  you  are  undertaking  to  benefit.  They  do  not  litigate 
as  a  business.  They  go  into  litigation  when  they  are  compelled  to  do  it.  They  have  no 
counsel  employed  by  the  year.  They  have  no  income  from  which  they  can  set  aside  a 
certain  percentage  for  litigation.  They  have  no  interests  which  lead  them  to  litigate  in 
order  to  deter  opponents  from  taking  them  into  court. 

Now,  we  have  known  it  to  be  the  established  policy  of  certain  institutions  to  litigate 
everything,  right  or  wrong,  in  order  to  deter  other  persons  from  entering  into  litigation 
with  them.  The  individual  litigants,  scattered  over  the  State,  cannot  afford  to  do  that 
sort  of  business,  and  we  do  not  want  to  put  them  in  such  a  position  that  this  power  can 
be  used  against  them.  It  is  not  a  question  of  granting  them  their  rights;  it  is  a  question 
of  granting  other  people  a  right  which  can  be  used  against  them  to  their  detriment. 

I  humbly  submit,  gentlemen  of  the  committee,  that  if  it  is  the  idea  of  this  committee 
to  protect  the  poor  man,  you  cannot  do  it  better  than  by  leaving  the  question  of  the 
jurisdiction  of  this  court  so  that  in  matters  pecuniary,  small  and  trifling  matters,  they  can 
rest  on  the  verdict  of  a  jury  of  their  peers  and  not  place  the  power  in  the  bands  of  others 
to  haul  them  into  the  Court  of  Appeals  at  a  tremendous  cost.  What  I  undertook  to  ex- 
plain is  that  as  to  a  matter  involving  as  much  as  $500 — of  course  the  exact  amount  is 
arbitrary — it  does  seem  to  us  that  even  a  poor  man  can  afford  to  litigate  it  further.  If  it 
amounts  to  less,  it  is  the  judgment  of  the  committee,  based  on  observation  and  experience, 
that  the  poor  man  cannot  afford  to  take  an  appeal  or  to  fight  an  appeal,  and  his  opponent 
may  be  given  an  opportunity  to  do  so. 

Mr.  O'Flaherty:  Then,  if  I  understand  the  gentleman  aright,  this  committee  in  com- 
ing to  its  conclusion  was  moved  by  these  considerations:  First,  that  the  poor  man  can- 
not afford  to  litigate;  and,  second,  that  they  had  to  fix  that  amount  in  order  to  protect 
the  poor  man  against  corporations.  I  submit  that  is  not  a  correct  reason  for  fixing  an 
amount,  because  in  the  firs.t  place,  does  not  that  say  to  a  man,  "You  do  not  know  how  to 
look  after  your  own  business,  and  your  lawyer  does  not  know  how  to  look  after  your  busi- 
ness," and  in  the  second  place,  does  it  not  say  that  in  the  Supreme  Court  justice  will  not 
be  obtained  as  between  a  corporation  and  an  individual? 

Mr.  Eggleston:  I  do  not  think  it  says  any  such  thing;  and  the  gentleman  from  War- 
ren has  changed  his  position  entirely.  He  argued  for  the  reduction  of  this  limit  on 
account  of  the  benefit  to  the  poor  man. 

Mr.  O'Flaherty:    1  am  simply  taking  your  argument  and  showing  where  it  leads  you. 
Mr.  Eggleston:    I  am  taking  yours  and  showing  you  where  it  leads  you.  (Laughter.) 
The  gentleman  from  Warren  argued  against  the  report  of  this  committee  because,  forsooth. 
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we  were  perpetrating  a  great  outrage  on  the  poor  man;  and  in  reply,  I  am  showing  him 
that  the  effect  of  the  report  of  the  committee,  instead  of  being  an  outrage  on  the  poor 
man,  will  be  an  actual  benefit  and  protection  to  him.  Then  the  gentleman  changes  around 
and  says  it  ought  to  be  otherwise  because  it  protects  the  poor  man.  That  is  about  the 
size  of  it. 

We  want  to  protect  all  classes.  I  undertake  to  say  in  answer  to  such  arguments  as 
those  advanced  by  the  gentleman  from  Warren,  that  it  is  a  mistake  to  grant  a  privilege 
nominally  for  the  benefit  of  the  poor  man,  when  experience  and  observation  teach  us  that 
it  will  be  used  to  his  injury  and  detriment.    That  is  all  there  is  in  it. 

Mr.  Summers:  Gentlemen  of  the  committee,  I  am  on  the  Judiciary  Committee.  Of 
course  the  report  comes  in  here  with  the  prestige  of  the  committee;  but  if  the  Committee 
of  the  Whole  knew  how  that  committee  stood,  it  would  not  carry  so  much  prestige  with  it. 

It  is  my  view,  and  the  view  of  many  others,  of  the  Judiciary  Committee,  that  every 
judge  should  have  some  power  above  him.  Suppose  there  was  no  appeal  from  the  magis- 
trate, what  would  you  have  in  the  country?  Suppose  there  was  no  appeal  from  the  county 
judge,  what  would  you  have  in  this  country?  And  that  same  principle  applies,  gentlemen, 
to  the  circuit  judges.  They  have  as  much  humanity  in  them  as  any  man  I  have  ever  met, 
and  perhaps  a  little  more.  Why  do  you  say  you  will  refuse  a  man  in  any  case  the  right 
of  appeal  from  the  decision  of  a  magistrate?  We  discussed  this  principle  a  week  or  two 
in  our  Judiciary  Committee,  gentlemen.  We  examined  it;  we  looked  over  all  the  law 
writers  of  England,  and  all  the  law  writers  of  this  county,  and  they  all  agreed  with  us 
that  there  should  be  no  case,  except  one  involving  a  sum  less  than  ten  dollars,  which 
should  not  have  the  right  of  appeal. 

Now,  let  us  see  what  is  the  case  here  as  to  the  circuit  judge.  I  have  given  you  a 
logical  reason,  and  I  dare  any  man  in  this  Convention  to  refute  that  doctrine.  Chris- 
tianity hanging  over  men  hereafter  makes  them  better  men.  The  right  of  appeal  makes 
a  judge  a  better  judge.  I  want  some  man  who  has  put  off  his  swaddling  clothes  and  had 
experience  to  dispute  that.  I  want  to  ask  you  another  question:  What  injury  can  re- 
sult from  putting  this  at  $250?  We  have  raised  the  salaries  of  the  judges  of  the  Court 
of  Appeals.  They  are  entitled  to  do  more  work  for  us,  but  they  are  not  going  to  do  it, 
for  the  simple  reason  that  nobody  is  going  to  take  an  appeal  to  that  court  unless  he  is 
advised  to  do  so  by  a  sensible  lawyer;  and  a  client  who  can  give  a  bond  sufficient  to  cover 
the  costs  of  a  case  and  pay  the  costs,  I  have  found  in  life  always  has  the  right  and  the 
sense  to  dictate  his  appeal. 

Let  us  notice  a  case.  Here  comes  a  man  and  sues  for  $250.  He  has  a  powerful  oppo- 
nent. The  opponent  says,  "Now  is  my  chance  to  overawe  that  man.  I  am  going  to  catch 
him  and  his  lawyer  napping.  I  am  going  to  run  witnesses  in  on  him.  I  can  bring  all 
my  witnesses  there,  and  I  have  the  power  and  the  money  to  do  it.  I  can  transport  them 
from  Norfolk  to  Abingdon."  I  am  not  referring  to  any  railroads  now,  because  I  am  not 
here  abusing  anybody;  but  they  can  bring  their  witnesses  there  by  hundreds  and  rob  that 
man  of  his  rights.  There  are  many  rich  men,  gentlemen,  who  have  suits  for  $250.  The 
rich  man  has  his  rights.  I  do  not  intend  to  array  the  poor  against  the  rich,  because  I 
am  already  in  the  majority  in  that.  I  mean  the  poor  are  with  me.  They  are  always  with 
us.  It  is  no  pecuniary  advantage  to  the  poor  man,  but  it  is  an  advantage  to  the  rich 
man  who  feels  himself  aggrieved. 

Now,  gentlemen,  I  hope  you  will  put  your  studying  caps  on  this  and  vote  according 
to  sense  and  justice. 

Mr.  Turnbull:  Mr.  Chairman,  I  simply  want  to  say  a  few  words  in  reply  to  my  friend 
from  Charlotte  (Mr.  Eggleston),  who  has  been  heard  in  opposition  to  this  amendment. 
Now,  gentlemen,  I  am  not  discussing  the  question  of  expediency  at  all.  I  am  discussing 
the  question  of  what  is  right.  This  report  of  the  Committee  on  the  Judiciary  will  change 
the  judicial  system  in  Virginia  entirely;  and  I  want  to  say  in  the  outset  that  I  heartily 
agree  with  them  in  that  change.  But  under  the  system  that  they  have  provided  they 
have  made  a  mistake  to  which  I  have  called  attention. 

I  am  not  appealing  to  the  committee  and  arraigning  the  poor  against  the  rich.  That 
is  not  my  proposition.    What  I  am  stating  is  that  under  the  report  of  this  committee 
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nine-tenths  of  the  people  of  Virginia  in  their  transactions  have  no  interest  in  the  Supreme 
Court  of  Virginia.  When  you  change  the  system  I  want  substituted  in  its  place  some- 
thing that  every  one  of  the  people  of  Virginia  can  feel  they  have  an  interest  in— people 
of  moderate  means  and  people  of  great  means.  When  you  put  in  this  Constitution  a  provision 
that  no  man  has  a  right  to  take  an  appeal  in  a  case  involving  less  than  $500,  you  deprive 
nine-tenths  of  the  people  of  my  section  of  the  right  of  having  their  cases  passed  upon  and 
reviewed.  It  is  an  important  matter,  gentleman  of  the  committee.  It  will  be  said  by  the 
people  at  once,  if  this  provision  goes  into  the  Constitution,  "what  interest  have  we  in  the 
Supreme  Court,  the  salaries  of  whose  judges  have  been  fixed  at  $4,000?"  The  result  of 
this  would  be  that  none  except  cases  involving  large  amounts,  cases  of  corporations  en- 
tirely, will  ever  get  to  the  Supreme  Court  of  Appeals;  and  everyday  matters,  involving 
questions  of  landlord  and  tenant  and  all  the  questions  in  every-day  life,  will  never  be  re- 
viewed because  they  do  not  involve  amounts  large  enough  to  get  to  the  Supreme  Court. 

My  friend  from  Charlotte  has  taken  the  ground  that  it  is  to  the  interest  of  this  class 
of  litigants  that  they  should  not  have  any  appeal  because,  he  says,  these  corporations  and 
people  of  large  means  would  take  appeals  for  the  purpose  of  grinding  them  down  deeper. 
Nothing  is  easier  than  to  prevent  that,  as  is  done  in  those  States  which  have  in  their  Con- 
stitutions a  provision  that  an  appeal  may  be  taken  to  the  Supreme  Court  in  every  case.  It 
is  so  in  Massachusetts,  it  is  so  in  Wisconsin,  it  is  so  in  a  number  of  other  States  of  this 
Union,  and  they  protect  themselves  by  passing  a  law  requiring  that  whenever  a  case  comes 
to  the  Supreme  Court  and  they  regard  the  appeal  as  frivolous,  they  can  double  the  costs 
and  fix  the  rate  of  interest  upon  the  sum  involved  at  any  amount  they  think  proper.  In 
other  words,  they  put  damages  to  a  heavy  amount  upon  the  parties  taking  the  appeal. 

The  conditions  referred  to  by  the  gentleman  from  Charlotte  (Mr.  Eggleston)  can  be 
absolutely  corrected  in  that  way.  It  is  done  in  the  great  State  of  Massachusetts.  There 
an  appeal  may  be  taken  in  every  case,  as  I  understand,  involving  $100  or  more.  If  you 
insert  the  provision  which  I  ask  to  have  inserted  there  will  be  fewer  appeals  taken,  and 
they  will  be  taken  only  in  those  cases  in  which  the  question  involved  is  of  importance  not 
only  to  the  litigants,  but  to  the  whole  people  of  Virginia,  in  order  that  the  question  may 
be  settled,  so  that  we  will  not  have  one  construction  put  upon  a  question  in  one  circuit  and 
another  construction  in  another  circuit. 

That  is  the  reason  I  undertake  to  impress  this  upon  the  committee.  I  want  to  have 
a  court  system  which  is  in  my  judgment  a  proper  court  system,  one  that  does  not  depart 
from  the  principle  laid  down  in  every  Constitution  of  Virginia  that  has  ever  been  adopted, 
that  no  man  shall  be  prevented  from  taking  an  appeal  from  the  decision  of  the  first  court 
in  which  his  suit  is  instituted.  It  does  no  harm-  to  anybody.  If  it  is  a  fact  that  the  busi- 
ness in  the  Supreme  Court  will  be  congested,  it  is  our  duty  to  so  arrange  that  there  will  be 
special  Courts  of  Appeal  sufficient  to  have  these  matters  passed  upon  properly;  and  this 
report  does  that. 

I  desire  to  give  notice  that  if  this  amendment  is  adopted,  I  shall  ask  to  have  inserted 
in  line  88,  after  the  v/ord  "pecuniary,"  the  following:  "But  the  General  Assembly  may  by 
law  change  the  jurisdiction  of  the  Supreme  Cc-urt  of  Appeals  in  matters  merely  pecuniary 
after  the  year  1910."  In  other  words,  I  desire  to  have  it  arranged  so  that  if  under  the 
system  we  have,  it  should  turn  out  that  it  is  improper,  the  Legislature  after  that  time, 
after  giving  it  a  fair  trial,  can  change  it;  but  I  do  submit  that  if  this  amount  is  fixed  at 
$500,  there  is  no  way  to  avoid  the  injustice  that  is  possible  to  be  done  by  it  except  by  in- 
serting this  provision  in  line  88,  so  that  the  Legislature  can  change  it  afterwards. 

I  wish  to  call  the  attention  of  the  committee  to  the  inequalities  in  this  matter  of  juris- 
diction, as  embodied  in  the  committee's  report.  In  line  G5,  after  fixing  the  amount  of 
$500,  it  is  provided,  "except  in  controversies  concerning  the  title  to  or  boundaries  of  land." 

In  other  words,  you  get  into  a  dispute  with  reference  to  the  title  of  a  tract  of  land 
that  does  not  contain  more  than  an  acre  and  a  half,  and  is  not  worth  more  than  a  dollar 
and  a  half,  and  you  may  appeal  to  the  Supreme  Court  of  the  State.  A  case  of  that  kind 
actually  occurred  in  my  county,  where  the  land  was  not  worth  ten  dollars;  but  the  ques- 
tion involved  in  the  case  was  important,  and  the  costs  on  either  side  amounted  to  over 
$500  in  the  circuit  court. 
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The  same  statement  is  true  with  reference  to  the  probate  of  a  will.  The  property  in- 
Tolved  may  not  be  worth  fifty  dollars;  and  still  there  is  the  right  of  appeal. 

The  next  exception  is,  ''The  appointmeni  or  qualification  of  a  personal  representa- 
tive." There  the  same  principle  applies.  The  whole  estate  may  not  be  worth  $25,  and 
yet  when  a  controversy  arises  the  case  may  be  taken  to  the  Supreme  Court. 

The  next  exception  is,  '"Or  concerning  a  mill,  roadway,  ferry  or  landing."  A  stiit  may 
be  brought  in  reference  to  opening  a  road  through  a  piece  of  land  that  is  not  worth  five 
dollars,  and  yet  in  a  controversy  as  to  the  damages  in  opening  that  road,  an  appeal 
may  be  taken  to  the  Supreme  Court. 

And  so  vrith  other  matters.  I  desire  to  call  attention  to  the  fact  that  courts  are 
established  for  the  purpose  of  passing  upon  the  rights  of  people.  A  plaintiff  claims  that 
a  defendant  has  his  property,  to  a  certain  amount;  and  the  decision  of  the  court  is  to 
change  that  right  of  property  from  the  plaintiff  to  the  defendant  or  to  fix  it  in  the  hands 
of  the  defendant.  Every  case  that  is  tried  is  a  case  of  that  sort.  It  is  the  transfer  of 
some  amount  of  property  from  one  party  to  the  other  of  a  controversy.  I  stibmit  to  this 
committee  that  we  should  not  give  to  one  man  any  right  that  is  not  given  to  every  other 
man;  and  I  want  it  fixed  so  that  the  people  of  this  Commonwealth,  who  will  be' affected  by 
this  Constitution,  shall  feel  that  they  have  an  interest  in  all  the  courts  in  the  State,  from 
the  lowest  to  the  highest. 

IVIr.  Richmond:  IMr.  Chairman,  if  I  have  ever  understood  this  question  aright,  or 
'even  now  understand  it,  it  is  one  of  expediency  and  not  of  principle.  There  is 
no  principle  involved  in  the  decision  of  this  question,  or  in  fixing  the  appellate 
jurisdiction  of  the  Supreme  Court  on  matters  pectmiary.  The  law,  as  it  is  to-day 
fixed  in  the  Constitution,  works  a  very  great  hardship  in  my  section  of  the  country. 
Of  course  I  cannot  speak  for  others,  but  in  my  experience  of  more  than  twenty  years — 
although  I  am  quite  a  young  man,  I  commenced  life  early — many  hardships  have  arisen 
by  reason  of  the  appellate  jurisdiction  being  fixed  at  $500;  and  a  large  majority.  I  should 
say  at  least  seventy-five  per  cent,  of  the  litigants  in  the  section  of  the  country  in  which  I 
live — and  I  think  I  am  well  justified  in  making  it  that  large — ^have  suffered  greatly  by 
reason  of  the  fact  that  they  could  not  appeal  to  the  highest  court.  It  has  not  occurred  in 
every  case  where  the  matter  is  submitted  to  a  jury  upon  the  pleadings  and  evidence,  but 
in  many  instances  the  judges,  as  we  think,  have  erred  upon  the  pleadings.  I  have  here 
the  record  of  a  case,  but  I  do  not  propose  to  read  it,  in  which  my  client  is  barred  from 
taking  an  appeal  by  reason  of  the  jurisdiction  of  the  Court  of  Appeals  being  fixed  at 
$500,  although  better  lawyers  than  I  am,  and  even  some  distinguished  circuit  judges, 
agree  that  I  am  right  in  the  case.  I  had  no  trial  before  a  jury.  The  judge  put  me  out 
quick  and  fast  on  demurrer.  If  I  had  had  a  fair  trial  before  a  jiiiy.  there  would  have 
been  no  trouble  on  earth  in  winning  the  case.  The  facts  are  not  controverted;  but  the 
judge,  as  I  say,  sent  me  out  on  demurrer.  That  case  involves,  without  interest,  $407  of 
the  money  of  my  client. 

Now,  if  the  jurisdiction  of  the  Court  of  Appeals  were  fixed  at  $250,  the  error  of  this 
judge  in  this  particular  instance  could  be  corrected.  My  friend  from  Charlotte  (Mr. 
Eggleston)  argues  that  it  is  against  the  poor  man.  In  so  far  as  my  section  of  the  c-ountry 
is  concerned,  my  learned  friend  is  mistaken,  because  we  have  no  other  kind  out  there 
but  poor  men.  TVe  have  some  corporations,  and  I  am  glad  we  do  have  them.  We  need 
them.  They  are  essential  to  the  development  of  the  country.  I  am  no  enemy  to  corpora- 
tions. I  would  to  G-od  we  had  more  of  them.  They  would  bring  more  money,  more  capi- 
tal, start  up  more  enterprises,  afford  more  and  better  markets,  provide  better  facilities 
and  promote  railroads,  furnaces,  foundries  and  machine  shops.  I  wish  we  had  there 
syndicates  and  trusts.  VCe  could  take  a  dozen  trusts  out  in  Southwest  Virginia  if  we 
could  get  them.  If  they  would  bring  their  money  out  there,  combine  their  capital,  and 
buy  up  our  waste  lands,  they  would  develop  them  and  make  them  productive,  instead  of 
allowing  money  to  lie  hidden  in  the  bowels  of  the  earth. 

But  this  is  a  serious  question  affecting  the  people  whom  I  have  the  honor  to  represent. 
They  have  been  hoping  lor  this  very  change  in  the  jurisdiction  of  the  Court  of  Appeals. 
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Gentlemen  of  the  committee,  is  not  any  sum  we  fix  merely  arbitrary?  I  repeat,  there  is 
no  principle  involved,  and  if  there  is  no  principle  involved,  and  it  is  a  matter  of  ex- 
pediency, and  75  per  cent,  at  least  of  the  litigants  suffer  losses  by  reason  of  being  de- 
prived of  the  right  of  appeal  in  cases  involving  less  than  $500,  would  it  not  be  right  to 
allow  these  people  that  privilege?  If  there  is  only  one  acre  of  land  involved,  or  the 
question  involved  is  as  to  a  roadway,  a  public  highway,  or,  I  believe,  the  establishmjent  of 
a  ferryboat  or  the  probate  of  a  will,  any  man  has  the  privilege,  as  of  right,  to  appeal  to 
the  highest  court  in  the  State.  Should  the  question  of  a  highway  or  a  ferryboat  be  more 
important  than  the  right  of  a  poor  man  to  appeal  in  a  case  involving  only  $250?  I  do 
not  consider  it  and  cannot  conceive  it  to  be  just  and  right. 

I  ask  this  committee  in  all  candor  to  think  upon  this  matter  seriously.  Why  deprive 
a  man  of  the  right  of  appeal  if  he  wants  it?  Is  he  not  to  pay  the  expenses  and  is  he  not 
to  incur  all  of  the  liabilities  that  come  from  such  an  appeal?  If  he  is  too  poor  to  appeal, 
he  must  submit.  If  he  is  able  to  appeal,  ought  he  not  to  have  the  right?  It  seems  to  me 
so,  upon  reason,  upon  justice,  and  upon  fairness  to  every  litigant  in  this  Commonwealth. 
Do  not  scare  us  with  the  corporations  or  with  the  rich  man.  Why,  the  rich  man  would 
appeal  as  readily  in  a  case  involving  $250  as  he  would  in  a  case  involving  more  than  $500, 
and  so  with  regard  to  the  poor  man.  I  cannot  see  any  distinction.  Certainly  if  there  is 
a  distinction,  it  cannot  be  right.  Let  us  not  look  at  the  rich  or  the  poor,  but  let  us  look 
at  our  people,  and  at  the  expediency  and  right  and  justice  of  the  question. 

So,  I  shall  favor  the  amendment  of  the  gentleman  from  Brunswick  (Mr,  Turnbull). 
If  we  cannot  get  the  limit  that  low  down,  I  will  go  higher  up.  I  will  vote  for  any  propo- 
sition below  $500,  and  if  I  cannot  get  anything  lower,  I  will  vote  for  the  committee's 
$500.  I  hope  it  will  be  the  judgment  of  this  committee  to  vote  for  the  prosposition  of  the 
gentleman  from  Brunswick  and  fix  the  sum  at  $100,  but  if  such  should  be  thought  to  be 
too  low,  certainly  give  us  the  $250. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  of  the  gentleman 
from  Washington  (Mr.  Summiers)  to  strike  out  $500  and  insert  $250. 

The  amendment  was  rejected;  there  being,  on  a  division,  ayes  27,  noes  31. 

The  Chairman:  The  question  now  recurs  on  the  amendment  of  the  gentleman  from 
Brunswick  (Mr.  Turnbull). 

Mr.  James  W.  Gordon:  I  move  to  amend  by  inserting  "two  hundred"  in  place  of 
"one  hundred."  Some  of  the  gentlemen  back  of  me  did  not  vote  a  moment  ago  under  a 
misapprehension,  as,  I  understood,  and  I  want  to  give  them  the  opportunity  to  vote  on 
this  larger  amount. 

The  amendment  was  rejected. 

The  Chairman:  The  question  now  is  on  the  amendment  of  the  gentleman  from 
Brunswick  (Mr.  Turnbull)  to  strike  out  "fiv.e  hundred"  and  insert  "one  hundred." 

Mr.  P.  W.  Cam/pbell:    I  move  to  amend  by  inserting  the  words  "three  hundred." 

The  amendment  was  agreed  to;  there  being,  on  a  division,  ayes  32,  noes  29. 

Mr.  Eggleston:  Mr.  Chairman,  I  wish  to  offer  as  a  substitute  for  Section  2,  as  re- 
ported by  the  committee.  Section  2  of  the  judiciary  article  in  the  present  Constitution. 

Mr.  Chairman,  it  seems  to  me  it  is  the  business  of  this  Convention,  in  amending  this 
Constitution,  to  make  such  changes  in  the  fundamental  law  as  experience  has  shown  to  be 
necessary.  Now,  if  there  is  one  part  of  our  State  government  which  has  given  universal 
satisfaction  it  is  our  Court  of  Appeals.  If  there  is  one  part  of  our  law  which  is  abso- 
lutely settled,  and  apparently  settled  to  the  satisfaction  of  all  our  people,  it  is  the  present 
jurisdiction  of  the  Court  of  Appeals.  There  is  nov/  offered  here  a  section  containing  134 
lines  in  the  place  of  one  containing  37  lines.  The  old  section  has  been  construed  until 
every  lawyer  in  the  State  of  Virginia  knows  exactly  what  it  means,  I  venture  to  say  that 
there  are  hardly  two  members  of  the  Judiciary  Committee  who  are  agreed  as  to  the 
meaning  and  effect  of  the  new  section  as  reported  by  this  Committee,  Now,  what  is  to  be 
gained  by  making  this  change?  No  member  of  the  committee  has  given  us  one  single, 
solitary  reason  for  that  change.  We  are  unaware  of  any  reason  for  it;  and  without,  at 
this  time,  going  into  the  many  reasons  against  the  new  section  and  in  favor  of  the  old 
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section,  I  submit  the  amendment,  and  ask  this  committee  to  retain  the  old  section  unless 
some  good  reason  can  be  given  why  it  should  be  changed. 

Mr.  O'Flaherty:  Mr.  Chairman,  I  wish  to  give  notice  of  an  amendment  to  the  pro- 
posed substitute,  so  as  to  make  the  amount  $300  instead  of  $500,  and  I  ask  that  it  be 
voted  on,  if  it  is  in  order. 

Mr.  Turnbull:    I  want  to  propose  an  amendment. 

In  line  88,  after  the  word  "pecuniary,"  add  the  following: 

But  the  General  Assembly  may,  by  law,  change  the  jurisdiction  of  the  Supreme 
Court  of  Appeals,  in  matters  merely  pecuniary,  after  the  year  1910. 

Mr.  Turnbull:  In  regard  to  that  amendment,  Mr.  Chairman,  I  simply  wish  to  say 
that  its  object  is,  in  case  the  system  by  which  the  jurisdiction  of  the  Court  of  Appeals  is 
absolutely  fixed,  turned  out  to  do  injustice,  and  it  should  be  thought  necessary  to  change 
it,  the  Legislature  will  have  that  power,  after  giving  the  system  a  fair  trial. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  of  the  gentleman 
from  Brunswick  (Mr.  Turnbull). 

The  amendment  was  adopted. 

Mr.  Hunton:  I  desire  to  say  that  in  offering  this  amendment  I  do  not  speak  for 
the  committee,  but  for  myself  individually.  The  amendment  which  I  wish  to  offer  is  to 
strike  out,  in  line  93,  the  v/ords  "or  is  not."    That  part  of  the  section  reads  as  follows: 

Provided,  that  the  assent  of  at  least  three  of  the  judges  shall  be  required  in  order 
for  said  court  to  determine  that  any  law  is,  or  is  not,  repugnant  to  the  Constitution  of 
the  United  States,  or  to  the  Constitution  of  his  State. 

My  amendment  is  to  strike  out  the  words  "or  is  not,"  so  as  to  require  a  majority  of 
the  judges  elected  to  the  court  to  hold  that  a  law  is  Constitutional. 

It  is  a  matter  of  regret  to  me,  Mr.  Chairman  and  gentlemen  of  the  committee,  to 
differ  with  the  Judiciary  Committee  upon  this  point.  Upon  all  minor  matters,  and  those 
not  involving  questions  of  principle,  I  would  gladly  and  willingly  subordinate  my  indi- 
vidual views  to  the  consensus  of  the  opinion  of  the  committee.  And  while  I  would 
greatly  prefer  Article  2  as  it  appears  in  the  old  Constitution,  and  as  it  has  appeared,  I 
believe,  in  every  Constitution  of  our  State  from  1776  to  the  present  time,  to  Article  2  of 
the  proposed  one  (not  because  of  any  special  objection  to  this  article,  except  that  the 
meaning  of  the  old  one  has  been  fixed  by  judicial  decisions,  and  it  has  been  satisfactory 
in  every  respect,  so  far  as  I  know  and  believe),  there  is  no  objection  in  principle,  so  far 
as  I  know,  to  the  present  Article  2,  as  reported  by  the  Judiciary  Committee,  except  in 
the  respect  to  which  I  refer. 

I  believe  I  said  it  has  been, always  as  it  isi  in  the  existing  Constitution.  I  am  in 
error  in  the  respect  that  the  Underwood  Constitution  added  to  this  article  a  provision 
that  a  majority  of  the  judges  elected  to  the  Court  of  Appeals  should  be  necessary  to  hold 
a  law  unconstitutional.  I  have  no  special  objection  to  that  provision  remaining  in  the 
Constitution,  though  I  do  not  see  the  necessity  for  it;  but  I  am  delighted  to  waive  my 
individual  opinion  upon  that  point  in  deference  to  the  conclusions  of  the  majority  of  the 
committee. 

But  the  committee  saw  fit  to  go  farther,  and  to  provide  that  a  majority  of  the  judges 
elected  to  the  Court  of  Appeals  should  be  required  to  hold  a  law  constitutional.  I  be- 
lieve that  is  violative  of  a  principle  of  government;  and  for  that  reason  I  did  not  feel  at 
liberty  to  yield  my  individual  opinion  because  of  my  differing  from  the  committee. 

We  have  often  heard  it  stated  thai  the  powers  of  government  are  distinct,  and  that 
the  legislative  and  judicial  branches  should  be  kept  distinct.  One  of  the  very  strongest 
presumptions  known  to  the  law  is  that  an  act  of  the  Legislature  is  constitutional.  When 
a  case  goes  to  the  United  States  Supreme  Court,  that  court,  as  far  as  in  it  lies,  gives  the 
benefit  of  that  presumption  to  the  legislative  power  of  the  State  upon  whose  act  it  is 
passing.  But  here,  in  this  article  of  the  Constitution,  this  committee  by  its  report  under- 
takes to  violate  the  principle  of  separation  of  the  legislative  from  the  judicial  branch  of 
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the  government,  and  provides  that  three  judges  of  those  elected  to  the  Court  of  Appeals 
shall  be  required  to  hold  that  a  law  is  constitutional. 

It  does  seem  to  me  that  this  is  wrong  in  principle;  that  it  is  unwise;  that  it  is  un- 
philosophical;  that  it  is  unstatesmanlike,  and  that  it  is  a  violation  and  an  invasion  of 
the  legislative  department  by  the  judicial  department.  Furthermore,  it  seems  to  me  that 
the  effects  of  such  a  provision  in  our  Constitution  is,  in  fact  and  in  effect,  to  give  to  the 
Supreme  Court  of  this  State  practically  a  veto  power  upon  the  legislative  department. 

Those  are  the  views  that  occurred  to  me  to  obtain  as  to  that  amendment;  and  I  state 
them  with  great  diffidence  because  of  the  learning  and  ability  of  those  upon  whom  I  have 
been  unable  to  impress  them.  But  I  cannot,  without  my  protest  and  without  raising  my 
voice  against  it,  permit  to  go  into  the  fundamental  law  of  this  land  a  provision  which 
says  that  three  of  the  judges  elected  to  our  court  of  last  resort  shall  be  necessary  in  order 
to  hold  that  a  law  passed  by  our  legislative  department  is  constitutional,  when  that  is 
the  very  strongest  of  all  the  presumptions  known  to  the  law. 

Mr.  Meredith:  Mr.  Chairman,  of  course  it  is  a  matter  of  regret  to  the  Judiciary 
Committee  that  its  chairman  felt  that  he  could  not  agree  with  us  upon  this  matter.  I 
think,  however,  he  has  taken  an  erroneous  view  as  to  the  question  at  issue. 

It  will  not  be  disputed,  sir,  that  the  Supreme  Court  of  any  State,  as  well  as  the 
Supreme  Court  of  the  United  States,  has  always  had  a  veto  power  upon  the  legislative 
act  by  declaring  that  act  unconstitutional.  That  is  a  power  which  has  always  resided 
in  the  Supreme  Courts.  It  is  one  about  the  wisdom  of  which  there  has  been  great  con- 
troversy; but  it  isi  one  which  has  certainly  been  finally  settled,  it  seems  to  me,  if  a 
hundred  years  of  usage  can  settle  any  matter.  And  I  think  its  wisdom  will  be  recog- 
nized if  we  undertake  to  examine  into  the  litigation  that  has  taken  place  in  the  courts 
of  the  different  States,  as  well  as  in  those  of  the  United  States,  upon  questions  of  con- 
stitutional law. 

There  must  be  some  restrictive  power  upon  the  Legislature;  otherwise  the  Consti- 
tution is  a  nullity,  if  the  Legislature  sees  fit  so  to  declare.  There  must  be  some  power -to 
say  whether  an  act  is  in  violation  of  the  Constitution;  otherwise  the  violation  of  the 
Constitution  cannot  be  prevented.  That  is  the  necessity  of  it.  Every  State  in  the 
Union,  as  well  as  the  National  Government,  has  recognized  and  acted  upon  that  necessity. 
Therefore,  that  power  has  always  resided  in  the  supreme  courts,  certainly  from  the  be- 
ginning of  our  State  down  to  the  present  time. 

Recognizing  its  existence  this  act  is  for  the  purpose,  not  of  increasing  the  power  of 
the  Supreme  Court  of  Appeals,  but  of  limiting  its  power.  If  you  say  that  an  act  may  be 
declared  unconstitutional  by  the  Supreme  Court,  and  do  not  prescribe  the  number  of  the 
judges  who  may  determine  that  fact,  you  leave  it  in  the  power  of  any  two  of  them,  if 
only  three  be  upon  the  bench,  to  declare  a  law  unconstitutional. 

We  require  that  a  majority  of  the  entire  court  shall  so  declare.  Therefore,  instead  of 
enlarging  the  power  of  the  Supreme  Court  to  defeat  a  legislative  act,  we  say  that  this 
thing  shall  not  be  done  except  by  a  majority  of  the  court.  Is  that  extending  the  power; 
or  is  it  not  rather  limiting  it? 

Having  shown  you,  the  necesisity  of  the  power;  having  shown  you  that  this  pro- 
vision is  for  the  purpose  of  limiting  the  power,  I  respectfully  submit  that  the  chairman 
■of  the  committee  is  in  error  in  thinking  that  we  are  undertaking  to  trespass  upon  the 
rights  of  the  legislative  body. 

So  much  for  the  general  scheme  of  the  idea.  It  has  been  in  the  Constitution  hereto- 
fore. It  has  been  recognized  before  it  was  put  in  the  Underwood  Constitution.  It  began 
far  back  in  the  beginning  of  the  century  before  the  last,  and  this  power  was  then  de- 
clared to  exist.  It  was  with  great  hesitancy  that  the  court  so  declared;  but  the  court 
finally  declared  that  it  did  have  the  power  to  declare  a  law  unconstitutional,  and  it  has 
recognized  its  power  from  that  time  to  this. 

I  respectfully  submit,  therefore,  that  putting  this  requirement  in  the  Constitution  in 
the  Underwood  Constitution  was  not  an  unwise  thing,  but  a  fair  and  a  just  thing,  and 
one  protective  of  the  power  of  the  Legislature.    Previous  to  this  provision  in  the  Under- 
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TTOod  Constitution,  there  existed  the  power  in  the  Supreme  Court  to  declare  a  law  uncon- 
stitutional by  a  hare  majority  of  those  sitting.  I  was  about  to  say  that,  in  its  wisdom, 
the  Underwood  Convention  decided  to  make  this  provision,  but  nobody  has  yet  gone  so 
far  as  to  recognize  the  wisdom  of  that  Convention.  At  all  events,  I  will  say,  it  was  the 
luck  or  good  fortune  of  that  Convention  to  insert  that  provision  in  the  Constitution, 
limiting  the  power  of  the  court  to  declare  an  act  of  the  Legislature  unconstitutional. 
That  Convention  saia:  "In  order  to  prevent  this  action  being  taken  by  a  mere  bare 
majority  of  those  sitting,  we  require  that  a  law  shall  be  declared  unconstitutional  only 
by  a  majority  of  the  court." 

I  say  that  that  is  a  restriction  upon  ihe  judicial  power — a  beneficial  restriction,  be- 
cause it  ought  to  be  there — requiring  that  a  majority  of  the  whole  bench  shall  be  neces- 
sary in  order  to  declare  a  law  unconstitutional.  You  can  see  the  wisdom  of  it.  It  was 
not  only  a  restriction  upon  the  judicial  power  for  the  benefit  of  the  legislative  depart- 
ment, but  you  can  see  the  conflict  that  could  otherwise  arise. 

For  instance,  a  qtiestion  comes  up  over  the  constitutionality  of  a  law  in  some  partic- 
ular case.  Two  judges  are  prevented  from  sitting.  We  need  not  discuss  vrhy;  but  two 
judges  are  prevented  from  sitting.  The  bench  is  comprised  of  only  three.  Those  three 
judges  declare  that  law  to  be  constitutional  or  unconstitutional,  as  they  see  fit.  That 
case  is  determined.  As  to  that  case,  that  law  has  been  declared  constitutional  or  un- 
constitutional. A  case  comes  up  involving  the  same  question.  There  are  five  judges  on 
the  bench.  It  turns  out  that  the  two  v/ho  were  absent  at  the  hearing  of  the  first  case 
think  contrary  to  the  previous  decision,  and  join  in  with  the  one  who  was  then  in  the 
minority;  and  the  decision  of  the  court  vrhich  declared  the  law  constitutional  or  uncon- 
stitutional is  reversed. 

Is  that  wise?  Is  that  a  settlement  of  litigation?  Upon  a  great  question  of  con- 
stitutional law  ought  we  not  by  a  final  decision  to  bind  all  cases  and  all  litigants? 
That  is  the  wisdom  of  the  principle — that  there  shall  not  be  this  varying  as  to  the  con- 
stitutionality or  unconstitutionality  of  a  law,  but  that  the  decision  of  the  Supreme 
Court  shall  be  given  only  by  a  majority  of  the  whole  bench,  so  that  when  a  decision 
has  once  been  rendered  in  a  case  of  this  kind,  it  cannot  be  changed  by  the  fact  of  others 
.going  upon  the  bench. 

Of  course,  there  may  be  instances  where  judges  are  removed,  but  we  cannot  under- 
take to  anticipate  all  the  things  that  may  occur  in  the  course  of  human  events.  We 
are  simply  undertaking  to  provide  for  those  which  are  likely  to  occur.  We,  therefore, 
say  that  a  constitutional  question  shall  not  be  passed  upon  except  by  a  majority  of  the 
whole  court,  so  that  when  once  decided  it  shall  be  a  finality. 

That  is  the  sum  and  substance  of  our  report.  We  have  gone  one  step  farther 
along  that  line  than  the  Underwood  Constitution.  Let  me  first  call  your  attention  to 
the  Underwood  Constitution.  It  is  there  provided  that  the  assent  of  a  majority  of  the 
judges  elected  to  the  court  shall  be  required  in  order  to  declare  a  law  null  and  void.  We 
went  one  step  farther,  and  said  that  the  law  should  not  be  declared  to  be  con- 
stitutional or  unconstitutional  except  by  a  majority  of  the  bench. 

Why  did  we  do  that?  We  did  it  for  the  purpose  of  carrying  out  the  idea  which 
was  intended  to  be  carried  out  by  the  Underwood  Constitution,  but  which  was  not 
wisely  expressed.  The  object  of  that  law  was  to  have  a  finality  in  the  decision  of  con- 
stitutional questions.  It  makes  no  difference  whether  the  decision  is.  that  a  law  is  con- 
stitutional or  unconstitutional.  The  question  before  the  court  is  as  to  its  constitu- 
tionality; and  that  being  the  question,  we  wanted  it  to  be  decided,  no  matter  whether 
one  way  or  the  other.  ^Miere  the  question  before  the  court  is  as  to  constitutionality 
of  the  act,  it  is.  immaterial  so  far  as  the  principle  is  involved  that  we  had  in  view, 
whether  the  decision  is  that  the  act  is  constitutional  or  unconstitutional. 

It  is  the  constitutional  question  that  is  involved;  and  we  say  that  constitutional 
questions  shall  not  be  settled  one  way  or  the  other  except  by  a  majority  of  the  bench. 

Wh3^  do  we  say  it?  The  illustration  that  I  gave  you  shows  the  necessity  for  it. 
Suppose  you  say  that  a  law  shall  not  be  declared  unconstitutional  or  null  and  void 
except  by  a  majority  of  the  full  bench.  VvTiat  is  the  result?  You  cannot  get  it  declared 
unconstitutional  by  less  than  a  majority  of  the  full  bench;  but  you  can  have  its.  consti- 
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tutionality  declared  by  a  majority  of  the  full  bench.  What,  then,  is  the  result?  Why 
three  judges  of  a  bench  of  five  may  declare  a  law  unconstitutional,  one  in  the  minority 
voting  against  it.  There  may  be  another  case  in  which  there  is  a  full  bench,  and  the 
decision  is  reversed.    What  is  the  state  of  affairs  which  then  results? 

We  say,  that  when  there  is  involved  the  constitutionality  of  a  law,  a  matter  involving 
the  exercise  of  the  highest  power  of  the  judiciary,  when  one  department  of  the  govern- 
ment is  undertaking  to  decide  that  another  department  has  done  wrong,  the  decision  can 
only  be  made  by  the  highest  power  of  the  judiciary;  and  therefore  that  it  shall  be  made 
by  a  majority  of  the  bench,  so  that  there  may  be  a  finality. 

So  I  say  that  if  you  strike  this  provision  out,  and  leave  it  as  it  was  in  the  Under- 
wood Constitution,  there  will  be  the  danger,  which  we  are  attempting  to  avoid,  of  al- 
lowing a  law  to  be  declared  constitutional  by  a  minority,  and  at  the  same  time  allowing 
it  to  be  overturned  in  the  future  by  a  majority  of  the  full  bench.  That  is  the  danger 
we  are  undertaking  to  avoid.  We  respectfully  submit  to  you  that  when  a  case  of  this 
kind  comes  before  the  court,  it  does  not  involve  sim^ply  the  question  of  the  constitution- 
ality of  a  law,  but  also  its  unconstitutionality;  and  we  therefore  say  that  that  particular 
constitutional  question  should  be  decided,  and  be  decided  finally,  whether  one  way  or 
the,  other. 

Mr.  Chairman  and  gentlemen  of  the  committee,  I  respectfully  submit  that  the 
honored  chairman  of  the  Committee  on  the  Judiciary  has  not  drawn  a  distinction  that  he 
should  have  drawn  in  the  discussion  of  this  question.  That  distinction  isi  that  in  the 
law  we  propose,  v/e  do  not  uproot  the  well-known  principle  that  a  law  is  presumed  to 
be  constitutional  until  held  to  be  otherwise,  and  that  the  duty  of  the  court  is  to  hold 
that  it  is  constitutional  unless  it  be  clearly  unconstitutional.  We  recognize  that  princi- 
ple. What  do  we  say?  We  say,  recognizing  that  principle,  we  demand  the  highest 
tribunal  of  it.  We  do  not  change  the  principle  of  law.  We  recognize  that  it  is  the 
duty  of  the  court  to  require  clear  proof  of  its  unconstitutionality  before  it  will  so  decide. 
But  while  recognizing  that  principle,  we  simply  ask  that  this  be  the  tribunal  which 
shall  carry  it  into  effect,  and  that  there  may  not  be  shifting  and  varying  tribunals  upon 
the  same  question.  We  ask  that  there  may  not  be  a  bench  of  three  at  one  time  and  a 
bench  of  five  at  another,  but  that  there  shall  always  be  a  bench  of  five  so  far  as  the 
constitutionality  of  a  question  is  involved,  unless  you  can  get  a  majority  of  the  full  bench 
by  a  less  number. 

So  I  say  that  we  do  not  fail  to  recognize  the  principle.  We  do  not  even  touch  the 
principle.  We  are  protecting  the  principle.  We  are  saying  that  a  minority  shall  not 
decide  this  question,  one  way  or  the  other,  but  that  it  shall  take  a  majority  to  decide 
it,  and  that  this  shall  be  the  tribunal.  That  is  all.  We  are  not  upturning  any  well- 
settled  principle  ;  we  are  only  saying  that  this,  power,  th©  highest  that  can  be  exercised 
by  the  judiciary,  shall  be  exercised  only  by  a  full  bench,  and  the  question  shall  be  de- 
cided one  way  or  the  other  by  the  full  bench. 

I  call  your  attention  to  the  fact  that  the  right  of  the  judiciary  to  pass  upon  these 
questions  has  been  recognized,  has  existed,  and  is  necessary;  and  I  respectfully  submit 
that  we  have  shown  the  wisdom  of  requiring  that  a  majority  of  the  full  bench  shall  be 
necessary  to  pass  upon  a  great  constitutional  question. 

In  order  to  avoid  trouble,  in  order  to  avoid  shifting  decisions,  we  simply  ask  that 
a  constitutional  question — look  at  it  as  a  question,  and  not  simply  as  to  whether  it  is 
void  or  valid — shall  be  decided  by  a  certain  tribunal;  and  we  ask  that  this  be  a  tribunal 
to  decide  the  constitutional  questions,  if  you  want  a  finality.  We  ask  it  because  we 
believe  this  to  be  the  best  tribunal,  and  at  the  same  time  we  recognize  the  principle 
that  it  ought  not  to  declare  a  law  unconstitutional  unless  it  is  clearly  so. 

Therefore,  not  overturning  any  principle,  but  recognizing  the  co-ordinate  branches 
of  the  government,  .and  attempting  to  keep  them  in  their  proper  places,  we  ask  that 
this  principle  be  recognized  in  the  Constitution  of  the  State,  so  that  the  power  that 
has  heretofore  been  exercised  by  the  Supreme  Court  shall  not  be  exercised,  except  in 
a  proper  cas,e. 

Mr.  Braxton:  Before  the  vote  is  taken,  Mr.  Chairman,  I  would  like  to  add  one  word 
to  what  has  been  said  by  the  gentleman  from  Richmond  (Mr.  Meredith). 
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This  is  simply  a  question  of  whether  or  not  we  shall  permit  a  minority  of  the 
Supreme  Court,  which  consist  of  five  judges,  to  enter  upon  and  perform  the  high  and 
important  function  of  construing  the  fundamental  law  of  this  State.  This  provision 
does  not  prevent  any  case  from  being  heard  there.  It  does  not  make  it  more  expensive. 
It  does  not  make  it  more  difficult.  It  simply  says  that  whenever  this  court  is  called 
upon  to  perform  that  high  and  all-important  function,  practically  a  full  court  must 
sit,  or  in  any  event  that  before  it  can  come  to  a  decision  at  least  a  majority  of  the  court 
shall  agree  in  it.  The  purpose  of  this  requirement  is  to  give  stability  and  certainty  to 
a  class,  of  decisions  which  it  is  more  important  to  have  stable  and  certain  than  any 
other. 

As  my  friend  has  vrell  pointed  out,  it  would  lead  to  the  greatest  confusion  for  the 
court  to  differ  in  its  decisions  as  to  the  meaning  of  the  Constitution.  Eveiw  decision 
on  the  fundamental  law  is  intended,  not  merely  to  settle  a  particular  case,  but  to  settle 
the  law  of  this  land:  it  is  intended  as  a  guidance  not  only  for  the  courts,  but.  as  a  guid- 
ance for  the  Legislature  itself.  If,  then,  you  have  the  possibility  of  two  men  out  of  five 
rendering  a  decision  of  a  certain  character,  and  the  same  court,  composed  of  the  same 
men,  later  reversing  that  decision,  net  because  of  any  change  of  views  by  a  single  indi- 
vidual, but  because  the  two  men  who  did  not  sit  in  the  first  instance  agree  with  ihe  one 
in  the  minority  of  the  three  that  did  sit,  you  can  see  the  great  confusion  that  would 
result. 

It  is  already  provided,  and  it  seems  to  be  conceded  by  the  gentlemen  who  take  the 
view  of  the  learned  chaimian  of  the  Judiciary  Committee  that  the  law  should  remain 
as  it  is,  that  a  majority  of  the  whole  court  is  necessaiw  to  decide  a  law  to  be  unconsti- 
tutional. Xow,  when  a  court  enters  upon  the  consideration  of  the  constitutionality  of 
a  law,  how  can  it  tell  in  advance  whether  it  is  going  to  hold  it  constitutional  or  uncon- 
stitutional? 

The  result  is  a  one-sided  and  incomplete  scheme,  allowing  a  court  to  enter  upon 
the  consideration  of  a  question  which  it  has  the  right  only  to  de<;ide  in  one  way  and, 
although  it  may  come  to  an  opposite  conclusion,  it  cannot  so  decide  the  case. 

We  say  that  the  consideration  of  any  constitutional  question  of  this  sort  shall  not 
be  entered  upon  except  by  a  full  court:  that  the  dignity,  the  importance  of  tlie  question 
before  them  demands  it :  and  that  it  is  not  much  to  ask  of  them  that  they  shall  all  con- 
sider the  question  and  agi^ee  upon  it. 

If  you  take  the  law  as  it  is  now,  whereby  a  minority  can  hold  a  law  constitutional, 
and  that  same  minority  cannot  hold  it  unconstitutional,  you  may  have  this  situation: 
Three  judges  sit  in  a  given  case.  A  question  of  the  constitutionality  of  a  law  is  raised. 
Two  of  the  three  judges  are  clearly  of  the  opicion  that  the  law  is  unconstitutional;  and 
yet  the  decision  of  the  court  goes  out  that  it  is  constitutional,  for  those  two  cannot  hold 
it  unconstitutional. 

Mr.  Pettit:  Where  does  the  presumption  come  in,  then  (if  the  gentleman  will  per- 
mit me  tO'  intermpt  him),  under  which  the  court  is  acting  whenever  the  constitutionality 
of  a  law  is  involved,  that  the  Legislature  has  not  passed  an  unconstitutional  law,  and 
that  the  court  below^  has  not  held  a  law  passed  by  the  Legislature  to  be  unconstitutional? 
Have  we  not  the  presumption  still  operating  in  favor  of  those  two  judges,  where  they 
decide  that  it  is  constitutional? 

Mr.  Meredith:  I  would  like  to  suggest  to  the  gentleman  from  Augusta  that  the 
rule  of  law  and  the  presumption  can  never  come  into  being  until  you  have  fixed  your 
tribunal.  We  are  simply  fixing  the  tribunal:  that  is  all.  The  principle  of  law  never 
comes  into  play  until  you  fix  your  tribunal. 

Mr.  Braxton:  I  will  say  to  my  friend  that  the  presumption  of  the  constitutionality 
of  a  law  is,  in  mj'  humble  opinion,  no  stronger  than  the  presumption  of  the  innocence 
of  an  accused  person.  He  is  presumed  to  be  innocent;  and  yet  two  out  of  three  judges 
composing  a  court  can  hold  him  guilty.  The  purpose  which  actuated  and  justified  the 
present  provision  that  two  of  the  court  cannot  hold  a  law  unconstitutional  was  not  be- 
cause of  the  presumption  that  it  is  constitutional,  for  a  corresponding  presumption 
exists  in  criminal  cases,  in  which  they  act.  It  was  based  upon  what  was  conceived 
to  be  the  greater  importance,  the  more  far  reaching  effect,  and  the  greater  desirability 
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of  having  absolute  certainty  and  stability  as  to  all  questions  involved  in  the  construction 
of  the  Constitution  of  the  State. 

If  the  geK':leman  will  pardon  me,  I  will  repeat  what  I  wasi  saying  when  he  made 
his  suggestion.  It  seems  to  me  you  had  better  abolish  the  present  provision,  and  allow 
two  judges  to  hold  a  law  unconstitutional,  than  tO'  have  a  one-sided  provision  such  as 
we  have  now.  Under  the  present  law  a  court  of  three  judges  can  enter  upon  the  con- 
si(!eration  of  the  constitutionality  of  a  law;  but  that  coTirt,  save  by  unanimous  consent, 
is  not  permitted  to  decide  the  question  which  it  has  the  right  to  consider.  Therefore, 
as  the  law  stands  now,  you  have  the  anomalous  condition  that  two  of  three  judges  un- 
dertaking to  consider  the  constitutionality  of  a  law  may  hold  it  to  be  unconstitutional, 
and  yet  the  decision  of  the  court  will  have  to  be  that  it  is  constitutional. 

The  effect  of  tliis  provision  is  that  inasmuch  as  it  takes  a  majority  of  the  court  to 
hold  a  law  unconstitutional,  it  must  take  a  majority  of  the  court  to  hold  it  constitu- 
tional. In  other  wordsi,  it  is  provided  that  the  tribunal  must,  whenever  it  enters  upon 
the  consideration  of  a  question,  be  authorized  to  decide  it  one  way  or  the  other.  It 
must  not  be  tied  up  to  a  one-sided  discussion.  It  must  not  be  said  that  if  the  court 
holdsi  one  way  it  can  decide  the  case,  but  if  it  does  not  hold  that  v/ay  its  decision  shall, 
against  its  own  wishes,  go  out  as  the  decision  of  the  court,  when  two  out  of  three  of 
its  members  are  of  the  opposite  opinion. 

Mr.  R.  Walton  Moore:    How  is  that  question  to  be  presented  to  the  court,  under 
your  plan?    Is  it  to  be  made  an  issue  by  the  pleadings,  or  is  it  to  be  left  to  some  attorney 
to  suggest  it  at  the  bar  of  the  court?    I  ask  the  question  with  a  view  to  ascertaining  • 
how  the  court  shall  know,  in  advance,  how  many  judges  are  to-  sit  in.  any  case. 

Mr.  Braxton:  I  will  reply  to  my  friend  that  they  will  know  in  the  same  way  they 
know  now;  because  the  law  as  it  is  now  prevents  their  giving  an  opinion  in  such  a  case 
if  they  shall  be  of  the  opinion  that  the  law  is  unconstitutional. 

I  should  s,ay  that  the  practical  working  of  the  law  as  we  propose  it  would  be  that 
if  the  court  which  was  to  read  the  record  in  granting  the  appeal  should  be  of  the 
opinion  that  a  constitutional  question  was  involved,  and  that  the  case  could  not  be  de- 
termined without  deciding  it,  the  court  would  simply  not  sit  in  the  case  unless  there 
was  a  full  bench.  But  if,  in  spite  of  that,  after  the  case  was  heard  by  less  than  a  full 
court,  it  should  develop,  asi  is  provided  later  on  in  the  article,  that  the  case  could  not 
be  determined  without  passing  upon  the  constitutional  question,  then  the  case  must 
be  reheard  before  a  full  court. 

That  would  be  a  very  rare  occurrence.  It  is  practically  impossible  that  a  case 
involving  a  constitutional  question  should  come  up  without  the  court  or  any  of  counsel 
knowing  that  the  question  was  contained  in  it;  but  there  would  be  that  provision  to 
cover  such  a  contingency. 

Finally,  Mr.  Chairman  and  gentlemen  of  the  committee,  I  submit  to  you  that  the 
question  here  is  not  as  suggested  by  the  learned  chairman  of  the  Judiciary  Committee, 
that  the  law  shall  not  go  into  effect  until  the.  court  has  passed  on  it.  How  many  laws 
are  in  effect  here  that  the  court  has  never  decided  to  be  constitutional  or  unconstitu- 
tional? The  law  goes  on  until  the  court  has  decided  it  to  be  unconstitutional;  but  ia 
simply  not  to  be  regarded  as  a  decided  and  closed  question  until  a  majority  of  the  court 
has  spoken  on  it.  This  is  not  asking  much  of  the  court.  It  will  not  cause  delay.  It 
will  not  be  burdened.  It  will  tend  to  certainty  and  to  stability  to  say,  "Whenever  you 
are  called  upon  to  decide  a  case  of  this  nature,  you  must  have  a  court  large  enough  to 
enable  you  to  decide  it,  whatever  conclusion  you  may  come  to,"  and  to  say  that  the 
present  anomalous  condition  shall  no  longer  continue,  under  which  a  court  may  take 
under  consideration  and  gravely  hear  argument  upon  and  study  a  point  which  it  has 
authority  to  decide  only  one  way  after  it  has  considered  it. 

I  submit,  therefore,  that  one  of  two  things  should  be  done.  Either  the  whole 
clause  should  be  stricken  out,  leaving  it  in  the  power  of  the  minority  of  the  court  to 
decide  the  law  unconstitutional — which,  I  take  it,  none  of  us  will  agree  tO' — or  else  you 
must  see  that  they  enter  upon  the  consideration  of  the  subject  with  enough  judges 
present  to  decide  it  whichever  way  they  conclude  is  the  proper  way,  and  that  you  shall 
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no  longer  have  a  requirement  under  which  the  court  will  have  to  hold  a  law  constitu- 
tional when  two-thirds  of  the  judges  believe  that  it  is  unconstitutional. 

Mr.  Pettit:    I  desire  to  detain  the  committee,  sir,  only  a  few  moments. 

1  understood  that  this  provision,  requiring  a  majority  of  all  the  judges  to  decide 
a  law  to  be  unconstitutional,  is  based  upon  what  we  all  concede  to  be  the  truth  of  the 
law — that  there  is  a  presumption  in  favor  of  the  constitutionality  of  a  law  passed  by  the 
Legislature  and  signed  by  the  Governor. 

There  is  very  much  more  reason,  sir,  for  requiring  a  majority  of  all  the  judges 
elected  to  hold  that  the  Legislature  has  passed  an  unconstitutional  law,  than  there  is 
for  requiring  a  majority  of  all  the  judges  to  decide  that  the  Legislature  has  passed  a 
constitutional  law. 

And  yet  in  every  case,  according  to  this  provision,  though  there  is  no  question  in 
the  mind  of  any  reasonable  man  about  the  constitutionality  of  a  law  involved,  yet  if 
any  counsel  alleges  before  the  court  that  a  constitutional  question  is  involved  he  may 
stop  the  court's  proceedings  until  they  can  get  five  men  instead  of  four  or  three  to  go  on. 

Mr.  Draxton:  If  the  constitutional  question  is  so  bald,  as  you  suggest,  that  there 
can  be  no  question  in  the  mind  of  any  reasonable  man  that  there  is  nothing  in  it,  how 
could  it  happen  that  all  three  of  the  judges  who  heard  it  would  not  agree  that  there 
was  nothing  in  it;  and,  as  it  is  now,  they  can  decide  it?  It  is  only  where  they  differ 
that  they  cannot. 

Mr.  Pettit:    I  thought  you  were  arguing  just  now  that  you  must  have  on  the  court, 
at  the  time  the  question  is  decided,  all  the  judges  who  were  elected. 
Mr.  Braxton:    If  there  is  a.ny  question  about  it. 

Mr.  Pettit:  But  the  question  really  is  this,  sir:  This  special  provision  of  the  lav/ 
is  intended  to  prevent  a  court  consisting  of  less  than  the  whole  number  of  judges  from 
setting  aside  a  law  as  unconstitutional.  Now,  it  is  proposed  by  the  insertion  of  the 
words  that  the  chairman  of  the  committee  wishes  to  strike  out,  to  require  that  there 
shall  be  the  same  number  of  judges  to  hold  a  law  to  be  constitutional.  I  submit  that 
it  is  inconsistent. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  of  the  gentleman 
from  Fauquier  (Mr.  Hunton). 

The  amendment  was  rejected;  there  being,  on  a  division,  ayes,  24;  noes,  36. 

Mr.  Cameron:  The  gentleman  from  Charlotte,  Mr.  Chairman,  in  offering  Section  2 
of  the  existing  Constitution  as  a  substitute  for  Section  2  of  the  report  of  this  committee, 
introduced  his  remarks  by  two  assertions.  The  first  was  that  the  gentlemen  who  were 
responsible  for  bringing  this  portion  of  the  Judiciary  Committee's  report  to  the  Conven- 
tion did  not  themselves  understand  what  it  meant;  and  the  second  was  that  no  reason 
of  which  he  knew  had  ever  been  given  for  the  change  recommended  by  a  majority  of 
the  commxittee. 

In  all  modesty,  Mr.  Chairman,  I  shall  endeavor  very  briefly  to  give  the  gentleman 
and  my  colleagues  here  the  reasons  for  the  proposed  change,  so  far  as  the  report  deals 
with  the  jurisdiction  of  the  Supreme  Court  of  Appeals.  Reasons  must  have  been  ad- 
vanced in  the  committee,  because  a  very  decided  majority  of  the  Judiciary  Committee 
favored  this  portion  of  the  report. 

If  members  will  turn  to  Section  2  of  the  printed  report  of  the  committee,  they  will 
find  the  old  constitutional  provision  and  that  proposed  in  substitution  in  paralleled 
columns,  and  line  for  line.    The  existing  Constitution  says: 

The  Supreme  Court  of  Appeals  shall  consist  of  five  judges,  any  three  of  whom  may 
hold  a  court.  It  shall  have  appellate  jurisdiction  only,  except  in  cases  of  iiadeas  corpus, 
mandamus,  and  prohibition. 

That  is  a  conference- upon  the  Supreme  Court,  by  necessary  implication,  of  original 
jurisdiction  as  to  habeas  corpus,  mandamus,  and  prohibition.  The  majority  of  the  com- 
mittee thought  it  was  a  much  better  form  of  draughtsmanship,  more  statesmanlike, 
more  positive,  less  likely  to  lead  to  misconstruction,  less  likely,  indeed,  to  lead  to  the 
necessity  of  any  construction  at  all,  to  place  that  jurisdiction  directly  in  the  hands 
of  the  court,  as  the  gift  of  this  Convention,  and  in  positive,  affirmative  terms. 
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Therefore,  instead  of  leaving  the  original  jurisdiction  of  the  court  to  issue  these 
three  great  writs  of  right,  as  expressed  by  allegation,  as  in  the  present  Constitution, 
the  report  of  the  committee  says: 

"It  shall  have  original  jurisdiction  in  all  cases  of  habeas  corpus,  mandamus,  and 
prohibition."  In  other  words,  it  is  provided  that  the  highest  judicial  tribunal  known 
to  this  State  shall  have  the  right,  not  to  be  gainsaid  by  any  power  in  the  Common- 
wealth, to  issue  a  writ  of  habeas  corpus  in  defense  or  in  vindication  of  personal  liberty; 
to  issue  mandamus  to  compel  public  officers  to  execute  their  plain  duty  to  the  citizens 
of  the  State;  and  to  issue  writs  of  prohibition  to^  prevent  an  abuse  or  misuse  or  a  neglect 
of  plain  duty  by  the  lower  judicial  tribunal  of  the  Commonwealth. 

When  we  come  to  the  appellate  jurisdiction,  there  is  a  change  in  the  application  of 
a  principle.  As  to  the  original  jurisdiction,  the  only  alteration  is  that  we  have  dropped 
the  negative  form  and  adopted  the  affirma,tive  form.  But  heretofore  the  appellate 
jurisdiction  of  the  Supreme  Court  has  been  altogether  the  product  of  the  will  of  the 
Legislative  branch  of  government.  We  do  not  propose  to  change  their  jurisdiction  in 
any  respect.  We  do  not  propose  to  increase  it  one  jot  or  one  tittle,  or  to  alter  in  any 
regard  the  present  jurisdiction  of  the  Court  of  Appeals,  which  the  gentleman  from 
Charlotte  (Mr.  Eggleston)  says  has  given  universal  satisfaction.  But  we  do  propose, 
as  an  act  not  of  revolution  but  of  conservation,  to  crystalize  those  great  principles  into 
the  Constitution;  to  make  of  the  Constitution  what  it  ought  to^  be^ — -the  casket  to  pre- 
serve the  jewels  of  our  liberty,  the  chest  in  which  the  miser  gathers  his  most  precious 
riches;  to  place  it  beyond  the  power  of  the  General  Assenibly  or  of  any  other  branch 
of  this  government  and  beyond  the  power  of  the  court  itself  to  deny  its  justice  to  ap- 
pellants who  call  upon  that  tribunal  to  decide  as  to  the  constitutionality  or  unconsti- 
tutionality of  any  law,  or  in  any  case  involving  the  life  and  liberty  of  the  citizen,  from 
the  highest  to  the  lowest  in  the  Commonwealth. 

I  say  in  doing  this  we  are  exercising  the  greatest  power  of  conservation.  We  are 
conserving  and  placing  beyond  accident  the  rights  of  the  people. 

Speaking  of  the  proper  relation  of  one  department  of  the  government  to  another,  of 
the  independence  that  should  exist  in  each,  and  particularly  in  the  judiciary,  nothing 
could  be  more  repugnant  to  my  mind,  Mr.  Chairman,  than  a  state  of  affairs  in  which  the 
right  of  the  highest  court  of  the  Commonwealth  to  pass  upon  the  constitutionality  of  the 
work  of  the  Legislature  is  left  dependent  upon  the  will  of  that  Legislature  itself.  Yet 
that  has  been  the  case  under  the  existing  Constitution;  and  that  will  continue  to  be  the 
case  unless  we  enshrine  this  great  principle  in  the  immovable  and  unchangeable  law  of 
file  land,  so  that  whenever  the  legislative  branch  of  the  government  shall  overstep  its  due 
prerogative  and  pass  into  statute  any  violation  of  principle  or  of  public  right  repugnant 
to  the  Constitution,  the  court  shall  have,  away  up  and  beyond  the  power  of  legislative  in- 
terference, the  right,  in  behalf  of  the  people  or  of  the  humblest  individual  of  the  people, 
to  say:  "This  act  shall  not  stand;  it  cannot  stand;  it  is  unconstitutional;  it  is  void, 
and  we  void  it.' 

So,  also,  we  declare  in  Article  2  of  the  new  draft  of  this  section  that  in  all  cases 
involving  tne  life  or  liberty  of  a  citizen,  the  right  of  appeal  shall  be  absolute,  shall  not  be 
tampered  with,  shall  not  be  delayed,  shall  not  be  lessened.  Having  provided  safeguards 
in  these  essential  respects,  we  then  turn  and  leave  the  Legislature  absolutely  untram- 
melled, as  far  as  litigation  of  the  ordinary  nature  between  individuals  is  concerned,  and 
where  pecuniary  interests  are  involved,  to  arrange  the  jurisdiction  of  the  Supreme  Court, 
to  alter  it,  to  increase  it  or  diminish  it,  as  circumstances  and  experience  may  deraand. 
The  exceptions,  other  than  those  I  have  stated,  are  only  those  that  will  be  found  in  the 
existing  Constitution  and  in  all  other  Constitutions,  I  believe,  since  the  State  was 
founded,  referring  to  such  public  matters  as  the  opening  of  roads,  the  institution  of  fer- 
ries, some  matters  involving  the  title  to  land,  etc. 

So  far  from  there  not  having  been  urged  any  reason  for  the  changes  recommended, 
I  never  heard  a  single  reason  that  struck  my  mind  as  worthy  of  consideration  why  these 
great  principles  of  the  jurisdiction  of  the  court  should  not  be  ingrafted  into  the  organic 
law  of  the  land.    Lest  some  one  should  say.  however,  "You  are  building  up  too  great  a 
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power,"  I  say  we  are  not  adding  at  all  to  the  power  of  this  court.  We  are  simply  trans- 
ferring its  jurisdiction,  as  it  now  exists,  from  legislative  provision  into  Constitutional 
guarantee.  And  i  draw  a  distinction  between  the  court,  clothed  with  jurisdiction,  and 
the  judges  themselves.  You  have  already  provided  that  the  judges  shall  be  elected  by 
the  legislative  branch  of  the  government.  This  jurisdiction  involves  only  the  consti- 
tutionality of  Lite  law  passed  by  the  Legislature,  and  the  life  and  liberty  of  the  citizen. 
And  if  (here  is  my  distinction),  after  the  court  is  granted  these  great  powers  for  the 
protection  of  the  publi?,  the  judge,  who-  is  a  part  of  that  court,  abuses,  transcends  or 
fails  to  exercise  those  powers,  the  hand  of  the  people  is  still  on  him  through  the  legis- 
lative branch.  By  impeachment,  or  simply  by  resolution  of  two-thirds  of  the  members 
of  both  houses  of  the  Legislature,  the  robes  of  office  can  be  stricken  from  the  judge  who 
has  disgraced  his  post,  and  a  worthy  successor  can  be  substituted  without  impinging  in 
the  slightest  degree  upon  the  jurisdiction  of  the  tribunal  itself. 

I  do  not  think,  Mr.  Chairman  and  gentlemen  of  the  committee,  it  will  be  necessary 
at  this  time  for  me  to  impose  further  upon  your  patience.  I  shall  wait  now  to  hear 
some  reasons  why  this  report  should  not  be  adopted,  of  course  reserving  to  myself  the 
right,  as  representing  the  majority  of  the  committee,  to  conclude  the  debate. 

Mr.  Eggleston:  Mr.  Chairman.  I  had  never  heard,  until  I  heard  it  from  the  gen- 
tleman from  Petersburg  (,Mr.  Cameron)  that  under  our  form  of  government,  or  in  fact, 
under  any  form  of  government,  the  department  which  was  a  constant  menace  to  the 
liberties  of  the  government  was  the  popular  oranch  of  the  government.  I  hear  to-day, 
for  the  first  time,  that  a  popular  elected  parliament  or  legislative  body,  elected  by  the 
people,  coming  from  the  people  and  peculiarly  their  representative  under  our  scheme  of 
government,  is  of  all  others  the  one  which  is  a  constant  menace  to  the  liberties  and 
rights  of  the  people  it  represents,  and  that  it  

Mr.  Cameron:  if  the  gentleman  will  excuse  me,  I  have  never  so  said;  I  have  never 
so  thought.  I  have  claimed,  in  every  speech  I  have  made  here,  that  the  Legislature  was 
the  popular  branch  of  the  government,  and  represented  the  rights  of  the  people,  and  was 
their  voice. 

Mr.  Eggleston:  I  do  not  think  I  misunderstood  the  gentleman  when  he  said  that 
he,  with  a  majority  of  this  committee,  regarded  it  as  necessary  to  put  this  Court  of 
Appeals  and  the  jurisdiction  of  this  Court  of  Appeals  beyond  the  reach  of  the  Legisla- 
ture, in  order  that  the  court  might  see  that  the  rights  and  liberties  of  the  people  were 
not  trifled  with  by  the  Legislature.    Did  you  not  say  that,  in  effect? 

Mr.  Cameron:  I  said  that  the  majority  of  this  committee  thought  it  proper  so  to 
encase  and  enshrine  their  jurisdiction  that  it  would  be  beyond  the  reach  of  any  power 
in  this  government,  and  of  the  court  itself. 

Mr.  Eggleston:  Well.  Mr.  Chairman,  let  me  proceed.  In  offering  this  amendment, 
I  have  done  so,  and  in  my  opposition  to  the  report  of  this  committee  I  have  opposed  it, 
because  I  think  the  report  is  absolutely  wrong  in  principle.  If  you  take  the  rights  and 
the  jurisdiction  given  to  that  court,  with  perhaps  one  exception,  they  seem  to  be  right. 
But,  :\Ir.  Chairman.  I  do  not  believe  it  is  right  to  establish  any  tribunal,  to  put  it  over  the 
Legislature,  over  the  people,  beyond  the  reach  of  any  human  hand,  and  to  say  that  that 
is  necessary,  in  order  to  protect  the  rights  of  the  people.  When  you  do  it  you  are, 
rather,  endangering  those  rights. 

What  is  the  difference  between  these  two  sections?  The  gentleman  from  Petersburg 
(Mr.  Cameron)  tells  you,  in  regard  to  what  he  calls  the  great  writs,  that  by  implication 
the  Court  of  Appeals,  under  the  present  provision,  has  original  jurisdiction.  I  say  that 
under  the  present  provision  the  Court  of  Appeals  has  absolutely  no  jurisdiction  whatso- 
ever, except  what  is  given  it  by  the  Legislature;  and  I  contend  that  it  should  have  none. 
The  present  provision  imposes  the  necessary  restrictions  when  it  says  what  powers  the 
Legislature  may  give  and  what  it  may  not  give  to  the  Supreme  Court. 

That  is  the  difference,  sir,  between  the  provision  as  reported  by  this  committee  and 
the  provision  of  the  old  Constitution  of  1851.  In  the  one  case  the  court  is  constituted, 
and  the  powers  of  the  Legislature  in  conferring  jurisdiction  on  it  are  limited;  btit  there 
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is  no  limit,  and  there  should  be  none,  on  the  right  of  the  Legislature  to  take  that  juris- 
diction away. 

I  desire  to  call  attention  to  some  other  provisions  of  this  law,  which  seem,  to  have 
escaped  the  gentleman  from  Petersburg  (Mr.  Cameron).  The  principle  of  common  law 
which  provides  that  no  man  shall  twice  be  put  in  jeopardy  for  the  same  offense,  has 
been  inviolate  in  this  State  from  time  immemorial.  It  has  never  before  been  found 
necessary  to  put  it  in  a  Constitution;  and  yet  we  find  here  a  provision  which  absolutely 
forbids  this  Commonwealth  from  taking  appeals  in  any  criminal  case,  except  in  matters 
involving  revenue. 

Mr.  Chairman,  that  might  have  been  right  in  times  gone  by.  Bnit  the  time  is  com- 
ing when  this  Commonwealth  will  be  called  upon  to  protect  her  citizens  against  the  en- 
croachments of  powerful  combinations  and  corporations.  You  have  a  committee  of  this 
body  now  in  session  whose  duty  it  has  been  to  look  into  these  matters  (what  their  report 
will  be  I  do  not  know) ,  in  regard  to  the  State  undertaking  to  control  corporations. 
Whether  it  be  wise  or  not  to  put  any  extended  proposition  in  this  Constitution  on  that 
point  is  a  question  which  I  will  not  stop  to  discuss;  but  if  the  State  is  going  to  undertake 
to  control  corporations,  there  is  only  one  way  in  which  it  can  do  it.  It  can  impose  a 
fine  or  imprisonment  on  the  officials  of  those  corporations  who  violate  the  law.  Now,  Mr. 
Chairman,  when  you  tie  the  hands  of  this  State,  and  say  that  in  no  such  case  as  that 
shall  the  Commonwealth  have  an  appeal,  in  my  humble  judgment  you  virtually  say  that 
no  such  law  shall  be  enforced  in  the  State  of  Virginia. 

I  believe  in  protecting  the  rights  and  liberties  of  the  citizen;  but  in  cases  of  this 
kind,  a  man  will  deliberately  go  and  violate  the  law  for  the  purpose  of  testing  it  or  set- 
ting it  at  defiance.  There  is  no  moral  turpitude  involved;  it  is  only  a  question  of  en- 
forcing a  policy  on  the  part  of  the  State  which  it  may  adopt.  Now,  the  man  who  under- 
takes to  violate  a  law  of  that  kind  has  the  power  to  choose  the  jurisdiction  in  which  he 
will  violate  it.  If  this  new  system  of  courts  goes  into  effect,  we  will  have  about  forty- 
four  judges  in  this  State.  A  man  who  wants  to  test  any  such  law  can  select  the  judge 
under  whose  jurisdiction  he  will  set  the  law  at  defiance,  and  out  of  the  forty-four  judges 
he  can  virtually  select  the  one  before  whom  he  will  be  tried.  The  Commonwealth  has  no 
such  selection. 

What  will  be  the  effect?  If,  among  all  of  those  forty-four  judges,  one  can  be  found 
who  does  not  think  it  advisable  or  does  not  believe  that  the  law  should  be  enforced,  the 
test  case  can  be  brought  before  him;  and  when  the  law  is  once  decided  against  in  one 
jurisdiction,  you  will  have  one  of  two  states  of  affairs.  You  will  have  a  state  law,  which 
can  be  enforced  in  one  circuit  or  one  city,  absolutely  abrogated  in  another,  or  you  will 
have  the  whole  law  virtually  nullified.  That  will  be  the  state  of  affairs;  because,  mind 
you,  the  Commonwealth  cannot  appeal. 

Under  the  present  provision  of  the  Constitution,  if  it  should  eventuate  that  it  is 
necessary  in  such  cases  to  give  the  Commonwealth  an  appeal,  the  Legislature  can  provide 
for  it.    Adopt  this  section,  and  it  cannot  do  so,  except  in  revenue  cases. 

Now,  you  revert  to  this  question:  If  that  is  the  case,  what  experience  have  we 
undergone  to  teach  us  that  it  is  necessary  to  do  this  thing;  to  change  the  policy  of  the 
State  in  regard  to  the  jurisdiction  of  the  Court  of  Appeals,  and  to  put  the  Court  of 
Appeals  where  no  court  can  reach  it? 

Why  should  you  do  it?  Has  there  been  any  complaint,  under  the  present  system  of 
any  inclination  on  the  part  of  the  Legislature  to  trifle  with  the  jurisdiction  or  the  dignity 
or  the  power  of  that  court?    If  so,  I  have  never  heard  of  it. 

Now,  what  more?  In  this  article  you  have  said  not  only  tiiat  it  requires  a  majority 
of  that  court  to  declare  that  a  law  is  unconstitutional,  but  that  it  requires  a  majority  to 
declare  that  it  is  constitutional.  What  is  the  practical  effect  of  it?  We  all  know  that 
when  the  constitutionality  of  a  law  is  assailed,  and  it  goes  into  the  Court  of  Appeals,  the 
enforcement  of  that  law  is  virtually  suspended  until  the  case  is  decided.  Therefore,  you 
give  to  this  court  the  power  to  absolutely  annul  and  to  suspend  an  act  of  the  Legislature 
which  is  presumed  to  be  constitutional  until  it  may  suit  the  sweet  will  of  the  majority  of 
that  court  to  declare  it  is  constitutional.    That  is  what  you  do,  and  that  question  may  be 
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raised  incidentally,  indirectly,  not  in  the  pleadings,  but  in  the  argument  of  the  case. 
Unless  they  choose  to  decide  it,  they  can  annul  that  law  forever  and  a  day,  or  until  their 
terms  of  office  expire. 

Now,  Mr.  Chairman,  I  am  opposed,  as  I  said  before,  to  putting  the  jurisdiction  of  this 
court  beyond  the  reach  of  human  hands,  for  another  reason,  and  it  is  this:  We  have 
heard  something  about  government  by  injunction.  We  have  heard  of  the  time  when  the 
judge  of  one  of  the  highest  courts  in  a  State  of  this  Union  got  into  the  private  car  of 
the  president  of  a  railroad,  and  with  his  typewriter  rode  up  and  down  the  line  of  that 
road  issuing  injunctions  against  the  engineers  to  forbid  them  to  quit  their  engines. 
Now,  if  I  wanted  to  construct  a  Court  of  Appeals  which  would  foster  and  lead  to  such  a 
state  of  affairs  in  the  State  of  Virginia,  I  would  construct  one  just  on  the  lines  which  are 
here  proposed.  I  would  give  them  a  positive  jurisdiction  that  neither  the  Legislature  nor 
anybody  else  could  touch;  and  when  you  have  done  that  it  seems  to  me  you  are  running 
into  a  danger  that  none  of  us  want  to  encounter.  We  have  never  had  such  a  thing  in 
this  State  or  any  danger  of  it.  For  that  reason,  I  am  eternally  opposed  to  putting  and  never 
shall  vote  to  put  this  court,  constituted  for  the  purpose  of  serving  the  people  and  not 
of  being  their  master,  absolutely  beyond  the  reach  of  the  representatives  of  the  people. 
Mind  you,  I  would  not  put  them  where  the  Legislature  could  control  their  decisions,  but 
I  would  put  their  jurisdiction  under  the  control  of  the  representatives  of  the  people,  so 
that  when  they  exercise  that  jurisdiction  as  they  should  not  exercise  it,  and  the  interests 
of  the  people  demand  it,  the  representatives  of  the  people  can  take  it  away  from  them. 

Mr.  Meredith:  Mr.  Chairman,  I  desire  to  say  a  word  or  two  in  explanation  of  the 
committee's  report.  I  have  been  unable  to  catch  the  view  of  the  gentleman  from  Char- 
lotte in  regard  to  the  dangers  of  injunction.  I  do  not  know  that  we  touch  the  jurisdiction 
of  the  Court  of  Appeals  as  to  that  matter.  We  declare  it  shall  have  original  jurisdiction 
jn  cases  of  habeas  corpus,  mandamus  and  prohibition.  Those  are  great  writsi  intended 
for  the  protection  of  the  people  in  their  property  and  rights,  and  it  is  regarded  as  a 
proper  thing  that  the  Supreme  Court  should  have  original  jurisdiction  of  them  with  power 
to  issue  these  v/rits  in  order  that  a  man  may  be  fairly  and  quickly  protected  and  not  have 
to  go  through  the  process  of  an  appeal.  That  power  has  always  existed  in  that  court,  so 
far  as  I  know.  The  only  question  was  as  to  whether  we  should  leave  it  in  the  discretion 
of  the  Legislature  to  take  the  power  from  them.  It  has  always  been  recognized  that  the 
writ  of  habeas  corpus  should  exist  except  probably  when  martial  law  has  been  declared. 

When  we  came  to  the  question  as  to  which  court  should  issue  the  writ,  we  decided 
that  the  Supreme  Court  should  have  the  power,  for  the  protection  of  an  individual,  be- 
cause he  may  not  be  able  to  get  it  in  som,e  locality,  and  that  it  is  better  that  the  Supreme 
Court  should  have  the  power  and  that  the  Legislature  should  not  be  permitted  to  take  it 
away.  That  power  is  given  to  the  Court  of  Appeals  for  the  protection  of  the  people's 
rights,  and  I  cannot  see  any  objection  to  it. 

What  is  the  other  provision  we  make?  We  simply  say  that  as  to  a  constitutional 
question  the  Supreme  Court  shall  have  jurisdiction.  Should  it  not  have  it?  Should  the 
Legislature,  which  makes  the  law,  be  able  to  say:  "I  decide  that  you  shall  not  have 
jurisdiction  in  this  case?"  The  Court  of  Appeals  has  always  had  jurisdiction  in  matters 
of  that  kind.  We  simply  embody  in  the  Constitution  what  has  been  the  recognized  law 
of  the  State  for  centuries.  We  simply  want  to  provide  that  as  to  any  question  of  great 
excitement  at  some  moment  when  the  legislative  power  may  be  in  the  hands  of  those 
whom  we  may  not  desire  to  have  it,  they  shall  not  be  able  to  take  away  the  right  that 
has  always  existed  in  the  Court  of  Appeals  to  be  the  final  arbiter  of  the  law  of  this  land. 
We  have  simply  said  to  the  Court  of  Appeals  as  to  these  great  questions,  "You  shall  have 
power  to  issue  a  writ  and  that  power  shall  not  be  taken  from  you." 

The  only  change  in  the  jurisdiction  that  the  gentleman  can  point  out  as  to  the  crim- 
inal part  is  that  as  to  the  right  of  appeal  of  a  criminal.  We  have  simply  said  the  Legis- 
lature shall  not  take  that  power  away  from  the  Court  of  Appeals.  The  gentleman  says  it 
should  be  left  with  the  Legislature  to  say  whether  the  court  shall  have  the  power  to  grant 
a  man  an  appeal  when  he  is  about  to  be  hung.  I  wish  to  ask  whether  that  appeals  to  the 
103~Const'.  Debs. 
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sense  or  the  wisdom  of  this  body,  that  we  shall  leave  to  the  Legislature  to  say  whether 
the  Court  of  Appeals  shall  have  the  right  to  grant  a  man  an  appeal  when  he  is  about  to 
be  hung  or  imprisoned  for  a  long  time.  We  say  no,  that  the  man  is  put  there  for  his 
protection  just  as  well  from  the  Legislature  as  from  anybody  else,  that  the  Supreme 
Court  should  have  the  right  to  say  so,  and  for  the  protection  of  life  and  liberty  it  should 
be  given  a  power  that  nobody  can  take  from  it. 

Those  are  the  three  important  things  we  have  embodied  in  this  Constitution.  We 
have  given  them  legislative  jurisdiction  where  they  have  always  had  legislative  juris- 
diction. We  have  said  the  Court  of  Appeals  shall  have  jurisdiction  of  the  three  great 
writs;  that  it  shall  have  jurisdiction  of  Constitutional  questions;  and  that  it  shall  have 
jurisdiction  as  to  criminal  cases.  What  else  have  we  done?  It  is  true  we  have  provided 
how  these  constitutional  questions  shall  be  determined.  We  have  passed  on  that;  but  as 
to  the  extent  of  the  jurisdiction  of  the  court,  not  as  to  the  manner  of  the  exercise  of  it 
— the  gentleman  must  not  talk  about  that —  what  have  we  included  here  that  was  not  in 
the  old  Constitution,  except  those  three  things? 

Mr.  Eggleston:  Is  it  not  a  fact  that  under  the  present  provision  the  Constitution 
gives  the  Court  of  Appeals  no  original  jurisdiction  whatever?  Is  it  not  dependent  upon  a 
statute  for  every  particle  of  the  jurisdiction  it  exercises? 

Mr.  Meredith:  I  admit  that;  but  under  the  present  Constitution  of  Virginia,  the 
Supremie  Court,  so  far  as  I  have  an  opinion,  has  no  power  whatever  such  as  is  given  by 
the  Legislature.  I  recognize  that.  The  provision  in  the  Underwood  Constitution  leaves 
the  questions  as  to  all  these  great  writs,  all  this  right  of  protection  of  a  man  in  regard  to 
his  life  and  liberty,  all  these  matters  of  the  constitutionality  of  a  law,  absolutely  in  the 
hands  of  the  Legislature  as  to  who  shall  decide  them.  We  say  that  is  wrong,  and  we 
appeal  to  your  wisdom  and  your  sense  of  justice  tt)  sustain  us  in  that  position. 

Mr.  R.  Walton  Moore:  The  provision  in  the  Constitution  of  1851  is  the  provision  you 
are  attempting  to  change  now. 

Mr.  Meredith:  I  have  said  so.  The  antiquity  of  it  does  not  affect  my  judgment 
about  a  matter  of  that  kind.  If  I  think  a  matter  is  unsafe,  it  makes  no  difference  to  me 
whether  it  vvas  done  in  1876  or  1851 — if  it  is  an  error  it  ought  to  be  corrected.  We 
ought  not  to  be  afraid  to  correct  it  because  our  forefathers  accidentally  stepped  into  it. 
I  appeal  to  the  committee  to  say  whether  there  is  any  reason  why  the  Court  of  Appeals 
should  not  be  given  the  absolute  power  to  say  whether  a  man  shall  have  a  writ  of  error 
when  his  life  is  at  stake,  or  will  you  say  the  Legislature  shall  have  the  power  to  decide 
that  he  should  not  have  an  appeal?  That  is  what  the  gentlemen  are  arguing  for  when 
they  insist  that  we  shall  vote  against  this  proposition  on  the  ground  that  it  was  adopted 
by  our  grandfathers.  Our  grandfathers  never  saw  the  danger  of  a  thing  of  this  kind, 
and  the  question  is  whether  we  admire  them  so  much  that  we  shall  do  wrong,  or  whether, 
v/hen  we  see  the  dangers  that  result  from  such  a  provision  in  the  Constitution  prepared 
by  them,  we  shall  correct  it. 

I  ask  you  gentlemen  to  consider,  v/ithout  regard  to  what  your  grandfathers  did, 
whether  or  not  the  Legislature  is  to  decide  whether  or  not  a  man  shall  have  an  appeal, 
as  to  whether  or  not  the  Legislature  is  to  decide  the  rights  of  the  Court  of  Appeals  to  con- 
sider the  constitutionality  of  a  law,  as  to  whether  or  not  the  Court  of  Appeals  ought  to 
have  the  original  jurisdiction  to  issue  writs  of  mandamus,  habeas  corpus  and  prohibition. 
I  ask  you  to  decide  for  yourselves  whether  this  power  ought  to  be  put  in  the  Court  of 
Appeals  in  such  a  way  that  the  Legislature  can  take  it  from  them,  no  matter  what  your 
grandfathers  thought  about  it. 

Those  are  the  three  changes  we  have  made  in  this  provision,  and  I  appeal  to  your 
judgment  as  to  whether  the  provision  is  not  a  v/ise  one.  Y\^hat  else  have  we  done? 
Against  my  protest,  if  I  may  be  allowed  to  allude  to  the  opinion  of  individual  members, 
we  have  tied  the  hands  of  the  Legislature,  as  to  what  shall  be  the  amount  of  the  juris- 
diction of  the  Court  of  Appeals.  The  gentleman  from  Charlotte  (Mr.  Eggleston)  made  a 
speech  here  this  morning  in  opposition  to  reducing  the  amount  of  that  jurisdiction.  He 
is  willing  to  tie  the  hands  of  the  Legislature  as  to  that  matter,  but  not  as  to  the  power 
of  issuing  the  great  writ  for  life  and  liberty. 
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We  have  virtually  adopted,  so  far  as  all  questions  of  this  kind  are  concerned,  the 
language  of  the  Constitution  of  1851,  if  the  gentleman  from  Fairfax  (Mr.  Moore)  prefers 
to  call  it  that,  except  as  to  these  three  things — the  original  jurisdiction  as  to  habeas 
corpus,  mandamus,  and  prohibition;  the  power  of  the  Supreme  Court,  without  regard  to 
anybody,  to  pass  upon  the  constitutionality  of  a  law;  and  the  right  of  the  Court  of 
Appeals  to  say  whether,  without  regard  to  anybody,  a  man  shall  be  hung  or 
imprisoned.  Vv'e  have  made  those  three  changes,  and  those  are  all  we  have  made.  As  to 
the  question  of  injunction,  I  stated  when  I  rose  that  I  could  not  understand  exactly  what 
is  meant  by  the  reference  to  that.  I  do  not  see  any  limitation  upon  the  power  of  the 
Legislature  as  to  the  writ  of  injunction.  It  will  stand  just  as  it  stands  to-day.  I  v^ould 
like  the  gentleman  from  Charlotte  (Mr.  Eggleston),  if  he  can,  to  show  where  there  is  any 
restriction  upon  the  Legislature  as  to  the  right  of  injunction. 

So  we  submit  to  you  gentlemen  that  those  are  the  three  changes  we  have  made,  and 
we  have  made  them  upon  lines  that  we  think  are  wise  and  prudent,  simply  for  the  pro- 
tection of  people  in  those  matters  as  to  which  the  Legislature  should  not  interfere. 

The  Chairman:  The  question  is  on  the  amendment  proposed  by  the  gentleman  from 
Warren  (Mr.  O'Flaherty). 

Mr.  O'Flaherty:  I  simply  desire  to  call  attention  to  the  fact  that  the  amendment 
will  perfect  the  substitute,  and  if  it  is  adopted,  we  will  have  exactly  what  xve  voted  to 
have,  $300.  I  shall  myself  vote  for  the  committee's  report,  but  I  do  not  want  this  substi- 
tute as  it  stands  now  to  be  adopted  and  negative  what  we  have  already  done  in  reducing 
the  amount  of  the  jurisdiction  of  the  Supreme  Court. 

The  question  was  put,  and  the  amendment  was  agreed  to. 

The  Chairman:    The  question  is  on  the  amendment  proposed  by  the  gentleman  from 
from  Charlotte  (Mr.  Eggleston)  for  the  committee's  report. 
The  substitute  w^as  rejected. 

Mr.  Hunton:  I  move  to  amend  Section  8  by  inserting,  on  page  24,  in  the  third  line, 
after  the  words  "the  counties  of  Norfolk,  Princess  Anne  and"  the  words  "the  city  of," 
so  that  it  will  read,  "the  counties  of  Norfolk,  Princess  Anne  and  the  citj'-  of  Portsmouth 
shall  constitute  the  first  circuit." 

The  Chairman:  The  question  is  on  the  amendment  of  the  gentleman  from  Fauquier 
(Mr.  Plunton). 

The  amendment  was  agreed  to. 

Mr.  Turnbull:  Mr.  Chairman,  I  would  like  to  refer  to  Section  3  a  moment,  and  call 
the  attention  of  the  committee  to  an  amendment  that  I  think  is  proper  there.  I  move  to 
amend,  by  inserting,  in  line  8  of  that  section,  after  the  word  "record,"  the  vfords  "in 
cities  of  the  first  class."  The  section  as  it  now  reads  would  allow  judges  in  cities  of  the 
second  class  to  sit  on  the  Court  of  Appeals.  In  Section  13,  line  26.  those  words  were 
added,  so  as  to  prevent  judges  in  cities  of  the  second  class  from  holding  court  in  circuits 
in  other  cities,  and  I  simply  think  it  is  proper  in  this  connection  also  to  say  that  judges 
of  the  cities  of  the  second  class  shall  not  form  part  of  the  Supreme  Court. 

The  amendment  was  adopted. 

Mr.  Hunton:  Mr.  Chairman,  I  propose  to  go  to  Section  9  for  a  moment,  for  the 
purpose  of  offering  an  amendment.  Section  9  gives  to  the  Legislature  the  power  to  re- 
arrange the  circuits,  and  to  increase  or  diminish  their  number.  By  the  article  as  re- 
ported there  was  this  provision: 

But  no  new  circuit  shall  be  created  containing  less  than  60,000  inhabitants,  nor 
when  the  effect  of  creating  it  will  be  to  reduce  the  number  of  inhabitants  in  any  exist- 
ing circuit  below  60,000. 

The  committee  accepted  an  amendment,  and  that  language  was  stricken  out.  It  did 
seem  that  that  was  too  drastic  a  prohibition  upon  the  Legislature  in  making  new  circuits. 
The  amendment  I  desire  to  offer  is,  as  follows: 

But  no  new  circuit  shall  be  created  containing  less  than  40,000  inhabitants. 

And  we  make  no  provision  as  to  the  number  required  to  be  left  in  the  circuits  out  of 
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which  the  new  one  is  formed.  There  are  two  reasons  which  have  led  me  to  request  this 
committee  to  make  that  amendment  to  Section  9.  The  first  is  that  reflection  and  con- 
sideration led  me  at  least  to  the  conclusion  that  it  would  have  been  unwise  to  drop  that 
part  of  the  section  entirely,  that  there  should  be  some  restriction  upon  the  power  of  the 
Legislature  to  create  new  circuits,  and  that  the  restriction  should  not  be  too  drastic, 
should  not  be  so  severe  as  to  prevent  the  creation  of  new  circuits  when  there  was  a 
demand  for  them;  so  that  not  only  has  the  number  been  reduced  from  60,000  to  40,000, 
but  there  is  no  number  of  inhabitants  necessary  in  counties  out  of  which  the  new  circuit 
is  carved. 

The  Chairman:  it  has  been  the  rule  and  custom  in  the  Committee  of  the  Whole  to 
proceed  informally  in  these  matters,  and  to  return  to  sections  that  have  been  passed. 
The  committee  returned  to  Section  9,  and  took  it  up  by  consent.  There  has  been  no 
objection  made.  ^-  _ 

The  Secretary  read  as  follows: 

The  General  Assembly  may,  at  the  end  of  eight  years  after  the  adoption  of  this 
Constitution,  and  thereafter  at  intervals  of  eight  years,  re-arrange  the  said  circuits;  but 
no  new  circuit  shall  be  created  containing  less  than  50,000  inhabitants,  nor  when  the 
effect  of  creating  it  will  be  to  reduce  the  number  of  inhabitants  in  any  existing  circuit 
below  50,000. 

Mr.  Dunaway:  Mr.  Chairman,  I  dislike  to  have  to  speak  again  upon  this  subject, 
but  I  believe  it  will  be  in  order  to  offer  an  amendment  to  the  amendment  of  the  gentleman 
from  Fauquier  (Mr.  Hunton),  to  insert  "thirty-five"  instead  of  "forty." 

I  wish  to  say  to  members  of  the  committee  that  for  my  part  I  prefer  that  the  section 
should  remain  as  it  is,  that  there  should  be  ho  limit  in  regard  to  this  matter,  but  that  the 
General  Assembly  should  be  free  to  re-arrange  the  circuits  as  they  might  deem  best.  I 
have  a  particular  reason,  Mr.  Chairman,  which  I  wish  to  state  to  this  committee  why  I 
desire  the  limit  shall  not  be  over  thirty-five  thousand.  I  do  not  wish  again  to  present  the 
views  that  I  presented  a  few  days  ago  upon  this  subject;  but  I  will  venture  the  prediction 
that  the  time  will  not  be  very  distant  after  ihe  adoption  of  this  Constitution  when  the 
General  Assembly  will  be  constrained  to  re-district  the  State  so  as  to  give  more  frequent 
terms  of  court  to  the  people  of  the  Commonwealth. 

So  far  as  the  circuit  in  which  I  live  is  concerned,  this  would  be  a  denial  to  the 
General  Assembly  to  make  any  change  in  it  whatsoever.  There  are  four  contiguous 
counties  that  have  a  population  of  35,126.  It  might  be  that  the  General  Assembly  would 
desire  to  put  those  four  counties  and  the  people  of  those  four  counties  might  want  to  be 
put  into  a  separate  circuit.  We  cannot  tell  what  may  happen  in  the  future.  If  we  are 
going  to  let  the  General  Assembly  re-district  the  State,  why  trammel  their  action?  Why 
in  one  clause  say  they  may  make  a  new  arrangement,  and  then  put  in  a  condition  that 
prevents  a  possibility  of  a  re-arrangement?  You  have  several  circuits  now  laid  off  in 
which  there  are  five  counties.  The  five  counties  together  would  have  perhaps  40,000  in- 
habitants. If  you  take  one  off,  the  remaining  four  would  have  less  than  40,000,  and  so  you 
would  say  to  the  General  Assembly,  "You  may  re-district  the  State;  you  may  make  a  new 
circuit  in  regard  to  some  of  the  circuits  that  have  this  population,  but  in  regard  to  these 
several  circuits  you  shall  not  do  it."  You  say,  "You  miay  make  a  new  circuit  of  that  par- 
ticular district,"  and  with  the  same  voice  you  say,  "You  may  not." 

I  see  no  use,  Mr.  Chairman,  in  the  adoption  of  the  substitute  that  has  been  offered  by 
my  friend  from  Brunswick  (Mr.  Turnbull).  It  seems  to  me  his  purpose  and  the  purpose 
of  the  gentleman  from  Fauquier  (Mr.  Hunton)  could  be  accomplished  otherwise.  There 
has  arisen  here  a  question  about  the  reduction  of  the  number  of  the  inhabitants  in  the  old 
circuits  and  the  number  of  inhabitants  in  the  new  circuits.  You  may  save  all  that  by 
simply  saying,  "provided  that  no  circuit" — ^that  will  embrace  the  new  and  the  old — "in 
the  State  shall  contain  less  than  so  many  inhabitants."  That  would  make  provision,  I 
say,  for  the  old  circuits  and  the  new.  Why  should  a  new  circuit  contain  a  certain  num- 
ber and  an  old  circuit  contain  a  less  number?  If  you  are  going  to  have  a  provision,  make 
it  apply  to  all  of  the  circuits. 
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I  greatly  prefer  that  this  Section  9  shall  remain  as  the  Committee  of  the  Whole  has 
already  fixed  it,  and  not  put  in  a  restriction  upon  the  power  of  the  General  Assemtily, 
but  if  members  of  the  Committee  will  put  in  a  limit  of  population  I  appeal  to  them  not 
to  go  above  35,000.  I  speak  for  my  own  circuit,  and  I  believe,  from  looking  at  other 
circuits,  that  there  are  some  others  in  the  same  condition.  So  that  you  will  be  making 
a  discrimination  against  the  circuit  in  which  I  live.  It  is  my  privilege  and  it  is  my  duty 
to  speak  for  the  people  that  I  represent  in  this  particular  district;  and  I  say  it  would  be 
harsh  and  unjust  for  this  Constitutional  Convention  to  make  a  provision  here  that  will 
apply  to  some  of  the  circuits  and  that  cannot  be  applied  to  all  of  the  circuits.  I  see  no^ 
reason  why  the  hands  of  the  General  Assembly  should  be  tied  in  regard  to  this  matter  at 
all,  and  it  seems  to  me  paradoxical,  to  say  the  least  of  it,  to  provide  that  you  may  make 
a  new  circuit  out  of  the  one  in  which  I  live  and  put  in  a  provision  that  makes  it  impossi- 
ble for  the  General  Assembly  to  give  us  a  new  circuit  in' that  particular  place.  None  of 
us  are  prophets  and  we  cannot  tell  but  that  there  may  arise  in  the  future  a  desire  on  the 
part  of  the  people  of  the  State  to  have  more  terms  of  court.  They  cannot  have  them  in  a 
good  many  of  these  circuits  if  this  provision  is  adopted. 

I  very  anxiously  hope  that  if  this  committee  shall  insert  in  this  article  as  it  now 
stands  any  limit  of  population  at  all,  they  will  not  go  over  the  limit  of  35,000,  so  that 
all  the  districts  of  the  State  may  stand  on  the  same  footing.  I  stand  here  to  raise  my 
voice  and  protest  in  the  name  of  the  rights  of  the  people  against  the  making  of  a  dis- 
crimination in  favor  of  some  of  the  circuits  of  this  Commonwealth  against  others  that 
are  not  so  numerously  populated. 

I  offer  this  amendment,  Mr.  Chairman,  and  hope  it  may  be  the  pleasure  of  the  com- 
mitte  to  adopt  it. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  of  the  gentleman 
from  Lancaster  (Mr.  Dunaway). 

The  amendment  was  rejected;  there  being,  on  a  division,  ayes  6,  noes  50. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  there  does  not  seem  to  have  been  much  con- 
sideration of  the  population  a  circuit  should  have  in  order  that  the  judge  of  that  circuit 
may  be  able  to  transact  its  business.  Evidently  there  has  not  been  any  particular  inquiry 
into  that  subject.  The  report  came  providing  a  60,000  limit.  Now  the  committee  is 
willing  to  make  a  40,000  or  a  50,000  limit;  and  there  are  counter  suggestions  running 
down  as  low  as  35,000. 

It  may  be  ihai  population  is  not  a  safe  standard;  and  I  am  inclined  to  think  it  is  not. 
I  am  inclined  to  believe  that  the  committee  itself  did  not  regard  it  as  a  safe  standard; 
because,  as  i  suggested  a  moment  ago,  I  find  that  the  report  says  that  the  cities  of  the 
first  class,  containing  over  30,000  people,  shall  have  as  many  courts  as  the  General  Assem- 
bly may  think  proper  to  give  them.  Business  is  not  always  in  proportion  to  the  number 
of  inhabitants,  I  have  in  mind  a  county  in  Northern  Virginia  which  has  a  very  small 
population.  I  think  its  population  is  less  than  8,000;  I  am  quite  sure  of  it.  Yet  there  is 
as  much  business  in  the  courts  of  that  county  as  in  the  courts  of  any  of  the  larger  coun- 
ties in  the  circuit  to  which  the  small  one  belongs. 

The  question  is  as  to  whether  we  had  better  undertake,  in  this  uncertain  situation, 
to  fix  a  population  limit,  or  whether  we  shall  do  in  respect  to  these  country  courts  what 
the  committee  says  we  ought  to  do  in  respect  to  the  city  courts,  and  leave  the  General 
Assembly  a  free  hand.  Unless  you  gentlemen  are  of  opinion  that  it  is  unwise  and  danger- 
to  trust  the  General  Assembly  with  that  power,  it  strikes  me  that  that  is  the  best  dis- 
position to  make  of  this  matter — to  vote  down  all  of  the  present  amendments  that  are 
offered,  and  to  restore  the  section  to  where  it  stood  after  my  friend,  the  chairman  of  the 
committee,  the  other  day  offered  an  amendment  striking  out  everything  relative  to  a 
limit  based  upon  population. 

My  purpose  (if  I  can  say  my  view  is  definite  enough  to  amount  to  a  purpose)  would 
be  carried  out  by  defeating  all  of  these  amendments,  and  atlowing  Section  9  to  remain 
uath  this  as  its  only  provision: 

"The  General  Assembly  may  rearrange  said  circuits,  or  any  of  them,  and  increase  or 
diminish  the  number  thereof  when  the  public  interests  shall  require  it." 
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Relative  to  the  matter  of  expense  it  is  not  to  be  supposed  that  the  General  Assembly 
will,  deal  with  thai  feature  loosely  and  carelessly,  in  view  of  the  fact  that  the  State 
Treasury  will  have  to  bear  one^half  of  the  expense  connected  with  the  formation  of  any 
new  circuit.    It  will  hesitate  when  called  upon  to  create  new  circuits. 

Mr.  Turnbull:  I  want  to  say,  Mr.  Chairman,  that  in  my  judgment  the  question  ie 
simply  whether  you  are  going  to  have  the  old  county  court  system  restored,  or  whether 
you  are  going  to  adopt  the  system  which  is  recommended  by  the  report  .of  this  com- 
mittee. That  is  all.  If  you  leave  it  as  the  section  is  now,  with  the  latter  part  of  it 
stricken  out,  as  the  gentleman  from  Fairfax  suggests,  you  will  have  the  greatest  possible 
effort  made  before  the  coming  Legislature  to  restore  the  old  county  court  system;  and 
the  result  of  it  will  be  that  you  will  call  them  circuit  courts,  and  you  will  have  the 
amount  of  money  that  they  may  think  proper  to  give  towards  establishing  the  court 
system  divided  among  these  circuit  judges,  and  we  will  be  in  a  vforse  fix  than  we  were 
before. 

Mr.  Chairman,  I  want  to  say  that  I  am  old  enough  to  recollect  when  the  business  of 
this  State,  at  a  time  when  it  was  ten  times  as  much  as  it  will  ever  be  again  unless  we  are 
similarly  situated,  was  transacted,  and  transacted  properly,  by  twenty-one  circuit  judges. 
This  idea  that  a  circuit  judge  cannot  attend  to  the  business  in  these  circuits  as  they  are 
arranged  is,  in  my  judgment,  a  farce.  That  is  just  the  whole  truth  of  it.  The  number 
of  circuits  ought  to  be  reduced  from  twenty-four  to  twenty;  and  then  you  will  have  ample 
provision  mad©  to  attend  to  the  business  with  all  possible  dispatch.  And  when  you  have 
twenty-four  circuits  (which  were  provided  by  the  committee,  as  I  understand  it,  in  order 
to  go  even  beyond  what  they  believed  to  be  right,  or  thought  was  absolutely  necessary), 
and  then  insert  a  provision  that  the  Legislature  may  rearrange  them  as  it  may  think 
proper  and  have  a  circuit  with  any  number  of  inhabitants,  you  will  simply  put  back  the 
old  system,  only  calling  them  circuit  courts  instead  of  county  courts,  with  no  provision 
for  a  circuit  court  and  no  provision  as  to  the  sala,ry. 

I  say  that  would  be  all  wrong — that  is,  if  this  Convention  is  in  favor  of  doing  away 
with  the  present  court  system. 

That  is  just  the  long  and  short  of  it.  I  want  to  impress  upon  this  Convention  the 
fact  that  after  the  war  we  were  acting  under  the  Constitution  of  1850-51,  and  during  the 
period  from  1865  to'  1870  there  was  more  business  in  the  court&  by  ten  times  than  there 
ever  has  been  since;  and  yet  twenty-one  circuit  judges  attended  to  it  in  a  way  which  was 
satisfactory  to  the  people.  They  did  the  criminal  business,  I  may  say,  as  well  as  the 
other  business.  I  know  that  at  one  time  there  were  upon  my  docket  over  600  common-law 
cases,  brought  by  one  lawyer.  Then  you  will  remember  that  under  the  stay  law,  where 
you  got  a  judgment  and  a  fiduciary  was  interested,  there  was  a  law  allowing  you  to  get  a 
judgment  for  the  interest;  and  the  parties  got  judgments  for  interest  on  aH  these  other 
judgments. 

I  simply  call  attention  to  these  facts  to  shov/  that  there  is  no  basis  in  fact  for  the 
position  taken  by  some  gentlemen  upon  this  floor — that  as  these  circuits  are  arranged, 
the  judges  cannot  attend  to  the  business.  I  do  hope  that  if  this  Convention  is  in  favor  of 
establishing  a  system  other  than  that  which  we  have  now,  if  it  is  in  favor  of  establishing 
the  system  of  courts  reported  by  this  Judiciary  Committee,  it  will  insert  such  a  provision 
as  I  have  mentioned,  in  this  Constitution,  which  will  prevent  the  rearrangement  of  these 
circuits  so  as  to  do  away  with  the  effect  of  the  system  that  is  established. 

That  is  the  position  which  I  occupy,  Mr.  Chairman;  and  it  is  nothing  but  that.  If 
you  want  to  retain  the  present  county  courts,  vote  for  the  amendment  offered  by  the  gen- 
tlemen who  are  in  favor  of  striking  out  any  limitation.  If  you  want  to  establish  the 
court  system  mentioned  in  the  report  of  this  Judiciary  Committee,  vote  for  the  substi- 
tute. 

Mr.  Bouldin:  Mr.  Chairman,  I  cannot  understand  how  it  is  possible  that  the  mere 
rearranging  of  the  circuits,  the  number  of  circuits,  can  change  the  character  of  the  system. 
Now,  sir,  if  the  Committee  should  resolve  to  go  back  to  the  seventh  section,  not  as  it  was 
reported  by  the  Committee,  but  as  amended,  so  as  to  leave  it  in  the  power  of  the  General 
Assembly  to  rearrange  the  circuits  from  time  to  time,  I  cannot  see  hoY/  that  is  changing 
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the  system  of  courts  L^^^  ^-^^  Committee.  Grant  that  the  arrangement  of  the 
circuits  that  is  now  L^^^^  ^j^g  present  emergency;  what  harm  and  objection  can 
there  be  in  leaving  to  Lgislature  the  power  of  rearranging  and  changing  these  cir- 
cuits to  meet  conditionfj^ay  spring  into  existence  hereafter? 

To  what  better  ho^^  relegate  that  power  than  to  the  Legislature?  It  does 
not  restore  the  circuit  \  ^j^at  are  abolished.  It  does  not  restore  county  courts  that 
are  abolished;  but  it  coi  present  court  system  in  lieu  of  both  of  them,  and  the 
only  change  contemplatL  ^uq^  the  General  Assembly  the  power  to  rearrange  the 
circuits  if  it  is  found  updj  ^hat  the  present  arrangement  does  not  meet  the  necessi- 
ties of  the  courts. 

I  think,  sir,  that  this  V-aght  to  content  itself  with  ^sstablishing  a  system  of  courts, 
and  leave  to  the  General  L^jy  the  duty  and  the  power  of  making  such  changes  in 


'  the  arrangement  of  the  ci 


as  may  be  necessary. 


I  am  not  prepared  to  Sjiether,  with  the  number  of  circuits  as  now  provided,  the 
courts  will  be  able  to  fulLharge  the  duties  that  will  devolve  upon  them.  But  I 
thmk  the  power  snould  beLg(i  to  the  Legislature  to  correct  and  rearrange  the  cir- 
cuits hereafter,  if  it  should^  that  the  present  arrangement  is  not  such  as  the 
business  of  the  courts  will  i      not  think  the  state  of  things  existing  imme- 

diately after  the  close  of  the  ^■^\ien  the  stay  law  was  in  force,  shows  conclusively  that 
the  courts,  under  the  propose\stem,kill  be  able  to  do  the  work  required  of  them  as 
claimed  uy  gentlemen  on  this  Ajthat  time  the  county  courts,  then  one  hundred  in 
number,  had  concurrent  jurisd^on  fth  the  circuit  courts,  and  both  classes  of  these 
courts  were  then  fully  engaged  \disdarging  the  heavy  duty  that  devolved  upon  them. 

It  sieems  to  me,  Mr.  Chairm\^t(pe  eminently  proper  that  we  should  not  establish 
any  rigid,  iron-clad  rule  here  by\ii  the  number  of  circuits  can  never  be  changed  in 
the  future,  as  the  emergency  of  t^i\.es  may  require.  I  no  not  ask  that  the  character 
of  the  system  be  changed.  Leavit  as  the  committee  has  established  it.  Let  the 
single  system  remain  in  full  force  ;\do  not  take  from  the  General  Assembly  the  power 
of  rearranging  these  circuits  to  meie  changing  necessities  of  the  system  in  different 
parts  of  the  State,  if  it  should  turn  J  as  many  men  on  this  floor  think  it  will  turn  out,) 
that  the  present  arrangement  musj  changed  in  the  future. 

The  Chairman :  The  question  m  agreeing  to  the  amendment  of  the  gentleman 
from  Fauquier  (Mr.  Hunton). 

The  amendment  was  rejected  ;ke  being,  on  a  division,  ayes  20;  noes  38.  ; 
Mr.  Waddill:    Then  I  offer  thi^endment  to  Section  9: 

wh  ^"fi^^ff^^  circuit  shall  be  <lted  containing  less  than  45,000  inhabitants,  nor 
wnen  tbe  effect  of  creating  it  willduce  the  number  of  inhabitants  in  any  existing 
circuit  below  30,000.  i 


tlon,  appointed  the  following  comm 
Mr.  Thorn,  Mr.  Green,  Mr.  Hunt 
The  hour  of  2  o'clock  having 


7  recurs  on  the  substitute  of  the  gentleman  from 


The  amendment  was  rejected. 
The  Chairman:    The  question 
Brunswick  (Mr.  Turnbull). 

The  substitute  was  adopted;  tit  being,  on  a  division,  ayes  45;  noes  16. 
On  motion  of  Mr.  Withers  the  c  aiittee  rose  and  the  President  resumed  the  chair. 
The  President,  under  the  resolm  adopted  this  morning  in  regard  to  the  inaugura- 

je: 

Mr.  Stuart  and  Mr.  Allen. 

'ived,  the  Convention  adjourned  until  to-morrow, 


Wednesday,  December  18,  1901,  at  1 'clock  A 


WEDNE 


The  Convention  met  at  10  o'cio 
Prayer  by  Rev.  W.  B.  Beaucham 
On  motion  of  Mr.  Hunton  the 
to  further  consider  the  report  of 

Mr.  Barbour  offered  the  followi 


M. 


AY,  December  18,  1901, 


A.  M. 


Cd-ention  resolved  itself  into  Committee  of  the  Whole 
thebmmittee  on  the  Judiciary,  Mr.  Boaz  in  the  chair, 
substitute  for  Section  1: 
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Sec.  1.  There  shall  be  a  Suprem,e  Court  of  Appeals  ai'^it  courts.  The  jurisdic- 
tion of  those  tribunals  and  of  the  judges  thereof  except  ii  the  same  is  conferred 
by  this  Constitution,  shall  be  regulated  by  law':  Provide^ever,  that  in  cities  con- 
taining forty  thousand  inhabitants  there  may  be  as  many  ^ns  or  parts  of  the  circuit 
courts  therefor,  and  as  many  judges  thereof,  as  in  the  oi  the  General  Assembly 
the  public  interests  may  require. 

Mr.  Barbour:  The  object  of  this  amendment,  Mr.  can,  is  to  perfect  the  most 
admirable  report  of  the  Committee  on  the  Judiciary.  I  opinion,  there  is  but  one 
blemish  upon  the  judiciary  system  as  reported  by  the  cc^ee,  and  that  is  its  failure 
to  allow  to  the  cities  the  same  single  judiciary  system  w^^  applies  to  the  counties. 

The  effect  of  that  amendment  will  be  to  require  alJ*^^  cities  in  the  State  to  be 
assigned  to  circuits  and  to  abolish  the  city  courts  as  f^sent  organized.  Under  the 
plan  of  courts  for  the  cities  as  reported  by  the  commiyo^  ^"^^  courts  in  the 

cities  with  concurrent  jurisdiction.  It  certainly  seems  ^®  ^^^^  ^^^^  unfair.  It  at 
once  puts  every  plaintiff  to  inquiring  as  to  what  are  tb^^li^^  views  of  the  judges  of 
these  two  courts  upon  the  features  that  will  be  preseii^i  ^^^^  seems  to  me 

that,  as  far  as  we  can,  we  should  avoid  that  condition,  e^e  only  way  it  can  be  avoided 
is  by  having  a  single  court  for  each  city,  and  reQUirill  suits  to  be  brought  in  that 
coiirt.  At  the  same  time,  the  plan  as  proposed  hy  m}  offers  an  abundant  elasticity. 
If  in  any  city  of  40,000  inhabitants  or  more,  thers  is,  -e  business  than  one  judge  can 
transact,  it  provides  that  there  may  be  as  many  dvisi  of  that  court  as  are  necessary. 
All  business  would  then  be  brought  into  one  courl  aii(flder  regulations  hereafter  to  be 
provided  by  law  the  business  would  then  be  assinec^  the  different  divisions  of  that 
court.  I  am  perfectly  v/illing,  Mr.  Chairman,  tO)rote  all  the  courts  that  are  neces- 
sary for  the  transaction  of  the  business,  but  I  doayiat  we  should  not  provide  for  un- 
necessary courts,  and  I  submit  most  respectful]  tit  the  provision  of  the  Judiciary 
Committee  as  reported  does  provide  for  unnecessf  (/irts.  A  slight  examination  of  the 
report  of  the  committee  will  demonstrate  that  fa)e^ond  peradventure. 

I  have  not  heard  upon  the  floor  of  this  Contton  the  representative  of  any  city, 
outside  of  the  city  of  Richmiond  and  the  city  of  folk,  say  that  there  is  any  necessity 
for  these  city  courts.  The  only  thing  they  say  that  it  is  convenient  to  have  these 
courts.  As  far  as  is  necessary,  I  am  willing  thae  State  shall  provide  all  the  courts 
that  are  necessary,  but  I  am  not  willing  that  coi  shall  be  provided  for  the  mere  con- 
venience of  lawyers  or  attorneys,  that  they  may  e  the  option  of  picking  one  judge  to 
try  one  case  and  another  judge  to  try  another  C£ 

If  the  members  of  the  committee  will  examithis  report,  they  will  see  that  there 
can  be  no  necessity  for  all  of  the  judges  providecr.  For  instance,  in  the  first  circuit, 
composed  of  the  county  of  Norfolk,  the  county  orincess  Anne  and  the  city  of  Ports- 
mouth, there  are  about  80,000  people.  The  report  he  committee  provides  for  one  judge 
of  a  circuit  court  for  those  80,000  people,  and  thei  provides  for  a  city  judge  for  Ports- 
mouth city  alone,  which  has  only  about  17,000  iibitants,  who  are  a  portion  of  that 
80,000;  and  the  same  thing  is  carried  through  t  report  for  every  city  involved  con- 
taining more  than  10,000  inhabitants. 

For  instance,  in  the  fourth  circuit,  composecf  the  counties  of  Chesteiiiold,  Pow- 
hatan, Dinwiddle,  Amelia  and  the  city  of  Petersbu  there  are  84,000  people.  A  judge  of 
a  circuit  is  provided  for  that  84,000  and  then  anot-  judge  is  provided  for  21,000,  a  por- 
tion of  that  84,000. 

The  same  condition  prevails  as  to  the  seventh  cult,  in.  which  the  city  of  Danville  is 
situated.  In  that  circuit  there  are  124,000  inhabitjs,  and  yet  this  report  provides  for  a 
city  judge,  to  be  paid  by  the  State,  for  16,000  peopU  portion  of  that  124,000. 

The  sixth  circuit  is  the  same  and  the  sixteentJircuit  is  the  same;  and  yet  when  we 
come  to  the  circuit  composed  of  the  counties  of  Ekingham,  Augusta  and  Rockbridge, 
there  are  87,000  inhabitants,  not  including  the  ciiof  Staunton,  which  has  8,000;  and 
they  only  have  one  circuit— 87,000  inhabitants;  that  in  that  circuit,  in  which  a 
congestion  of  business  would  be  more  likely  tham  any  other  circuit  that  I  know  o  , 
there  is  but  one  judge  for  87,000  people,  whereas,i  the  city  of  Danville,  for  instance, 
there  is  a  judge  provided  for  about  16,000  inhabitaB. 
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t\ovr,  if  there  were  any  likelihood  that  it  will  be  necessary  to  have  a  judge  to  try  all 
the  ca-ses  that  arose  in  the  city  of  Danville,  or  in  the  city  of  Alexandria,  or  in  the  city  of 
Petersburg,  I  would  say:  "Give  them  a  judge;  let  them  have  it."  But  I  dare  say  that  no 
gentleman  on  the  floor  of  this  Convention  will  claim  that  it  requires  all  the  time  of  any 
judge  to  try  the  cases  that  arise  in  that  circuit;  and  even  if  thej  do,  Mr.  Chairman,  under 
the  provisions  of  the  proposed  substitute,  it  would  be  possible  for  that  city  itself  to  con- 
stitute a  circuit.  If  that  is  right,  let  us  do  it;  but  if  it  is  not  right,  then,  gentlemen,  why 
go  to  the  trouble  and  expense  of  providing  it?  At  sluj  rate,  do  not  let  us  have  this  double 
system  of  courts  in  the  cities  v\-hilst  in  the  counties  we  have  but  the  single  system. 

Xow,  further,  Mr.  Chairman,  upon  the  question  of  the  expense  of  these  courts  and  the 
proposed  saving  tinder  the  report  of  the  committee.  The  figures  presented  in  the  report  of 
the  Committee  on  the  Judiciary,  vs^hich  show  a  saving  of  about  $15,000  I  believe,  have 
already  been  corrected  by  the  chairman  of  that  committee,  showing  that  the  total  saving 
Is  but  $14,000. 

Of  course,  Mr.  Chairman,  I  understand  that  the  provisions  in  this  report,  so  far  as 
the  salary  is  concerned,  have  been  stricken  from  it.  So  that  those  figures  are  not  con- 
clusive as  to  what  the  expense  of  the  system  will  be;  but  an  examination  of  this  report 
for  the  purposes  of  comparison  shows  that  the  counties  ha^-e  not  been  treated  fairly  in 
this  matter.  The  counties  have  been  deprived  of  their  court  facilities  and  there  has  not 
been  a  corresponding  decrease  in  expense.  Heretofore  there  have  always  been  in  each 
county  of  the  State  from  fourteen  to  fifteen  terms  of  the  court  every  year. 

I  say  the  counties  have  not  been  treated  fairly  in  this  respect.  The  expenses  have 
ostensibly  been  cut  down;  but  the  faclities  for  transacting  their  business  have  been  cut 
down  to  a  much  greater  extent.  For  instance,  the  present  expenses  also  cover  the  com- 
pensation paid  to  the  judges  for  administering  the  internal  affairs  of  the  counties. 
Under  the  provisions  of  this  report,  the  board  of  supervisors  will  have  a  great  many  more 
public  duties  to  perform;  and  the  expense  on  that  score  must  be  correspondingly  in- 
creased. At  the  same  time,  there  is  not  a  cit^'  in  the  State  which,  under  this  provision, 
will  not  have  more  court  facilities  than  it  has  ever  had  before.  Instead  of  having  two 
terms  a  year,  the  cities,  under  this  provision,  will  have  six  terms  a  year  of  the  circuit 
court,  in  addition  to  their  city  courts. 

Under  this  plan,  if  the  State  is  redistricted,  these  cities  can  all  be  assigned  to  circuits. 
The  city  of  Petersburg  can  be  assigned  to  a  circuit  comprised  of  itself  and  one  or  two 
counties  around  it  if  necessary.  The  same  course  may  be  pursued  throughout  the  residue 
of  the  State,  affording  all  the  court  facilities  that  are  necessary.  I  do  submit  that  this  is 
all  that  can  be  asked  of  the  State  of  Virginia — not  that  we  shall  afford  them  a  system 
that  may  be  convenient,  hut  a  system  that  will  give  them  all  the  court  facilities  they 
need,  and  no  more. 

I  do  hope.  Mr.  Chairman,  that  before  finally  passing  upon  this  matter  it  will  be  fully 
considered  in  all  of  its  phases;  and  I  have  no  doubt  that  if  that  is  done,  this  Convention 
will  arrive  at  a  conclusion  that  is  fair  and  just  and  equitable  to  all  parties. 

Mr.  Harrison:  Mr.  Chairman,  I  desire  to  offer  the  follovring  as  a  substitute  for  the 
whole  report. 

The  Secretary:  "Article  6  of  present  Constitution,  except  as  modified  in  following 
sections: 

Sec.  9.  The  General  Assembly,  at  its  first  session  after  the  adoption  of  this  Con- 
stitution, shall  divide  the  State  into  not  more  than  fourteen  judicial  circuits,  equalizing, 
as  far  as  may  be,  the  work  among  the  various  circuits,  and  providing  uniform  salaries 
for  the  judges. 

Sec.  10.  The  General  Assembly  may  rearrange  said  circuits,  or  any  of  them  and  in- 
crease or  diminish  the  number  thereof,  and  the  public  interest  require  it,  at  the  end  of 
periods  of  eight  years. 

Mr.  Harrison:  Mr.  Chairman,  the  object  of  that  substitute  is  simply  to  provide  for 
a  continuance  of  the  present  system  of  courts  in  the  State  of  Virginia,  with  the  exception 
that  under  Section  9  the  present  Constitution  undertakes  to  arrange  the  judicial  circuits, 
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and  in  Section  10  it  leaves  it  absolutely  to  the  Legislature  to  rearrange  them,  increasing 
or  diminishing  them  at  its  will. 

I  think  that  the  present  county  court  system,  if  we  are  to  have  monthly  terms  of  the 
court,  is  far  preferable  to  any  system  we  can  devise.  I  do  not  believe  the  people  of  this 
Commonwealth  should  be  tortured  by  having,  during  every  month,  a  session  of  a  circuit 
court  having  general  jurisdiction  over  all  civil  and  criminal  matters.  It  would  involve  a 
great  deal  of  cost  and  worry  to  the  people;  and  it  would  be,  in  my  opinion,  totally  un- 
necessary for  the  transaction  of  the  business  of  the  Commonwealth. 

We  never  have  had,  in  this  State,  monthly  terms  of  a  court  having  general  jurisdic- 
tion. The  old  county  court  had  general  jurisdiction,  but  it  had  only  quarterly  terms,  at 
which  only  general  business  could  be  transacted.  But  if  you  provide,  under  this  system 
for  a  monthly  term  of  the  circuit  court,  a  court  which  has  general  jurisdiction,  you  will 
put  the  people  of  this  Commonwealth  to  an  annoyance  and  a  trouble  to  which  they 
should  not  be  subjected. 

If  the  docket  of  a  court  were  called  every  mK)nth  it  would  necessitate  every  attorney 
at  the  bar  being  present  during  the  session  of  the  court.  It  would  necessitate  jurors  being 
Summoned  to  provide  the  tribunals  to  try  the  cases,  and  it  would  require  witnesses  to  be 
called  to  attend  cases  which  may  not  be  tried. 

I  have  been  in  favor  of  a  single  system,  if  it  is  to  reduce  the  number  of  terms  of 
courts  that  are  to  be  held.  I  do  not  look  upon  it  as  a  blessing  to  the  people  to  have 
a  frequent  recurrence  of  a  term  of  the  court.  I  regard  it  as  a  necessary  evil.  So  far 
from  the  counties  being  discriminated  against  in  the  report  submitted  to  this  Conven- 
tion, in  that  they  are  not  given  as  many  terms  of  the  court  as  the  cities,  I  think  the  dis- 
crimination is  against  the  cities,  in  that  they  are  required  to  have  more  terms  of  the 
court  than  the  counties.  But  I  say  that  for  a  monthly  term,  which  seems  to  be  demanded 
by  many  members  of  this  committee,  I,  for  my  part,  can  find  no  better  system  than  the 
one  we  now  have  and  have  had  for  thirty  or  forty  years. 

I  want  to  say  that,  so  far  as  any  complaints  of  the  county  judges  are  concerned,  they 
do  not  exist  in  the  judicial  circuit  over  which  I  preside.  I  know  of  no  higher  men,  as 
men,  as  lawyers,  or  as  clean-handed  men,  than  the  county  judges  in  that  circuit.  While 
they  are  allowed  to  practice  law,  the  jurisdiction  which  they  exercise  in  the  county  courts 
is  limited  to  matters  of  small  pecuniary  moment,  and  to  the  criminal  business  of  the 
county,  in  which  they  can  hardly  be  said  to  feel  any  personal  interest. 

I  object  to  this  system:  in  one  respect — that  it  works  a  great  hardship  here  and  there, 
and  confers  an  unjust  benefit  in  other  places.  According  to  the  present  system,  one^half 
of  the  salary  of  each  circuit  judge  is  apportioned  between  the  various  counties  in  the  cir- 
cuit. Under  this  system,  I  have  made  a  calculation  of  the  expense  to  the  counties  in  my 
judicial  circuit,  and  I  will  show  how  unequally  the  plan  will  work. 

The  county  of  Frederick  pays  its  county  judge  $350.  If  it  has  to  pay  its  proportion 
of  the  circuit  judge's  salary,  that  charge  will  be  increased  to  $475,  without  counting  in 
what  the  city  of  Winchester  will  also  have  to  contribute.  If  you  take  the  county  of 
Shenandoah,  it  will  have  to  pay  its  judge,  I  think,  something  like  $600;  and  under  the 
present  system  it  only  has  to  pay  $350. 

My  motion  is  to  have  not  more  than  fourteen  circuits  (that  is  left  to  the  Legislature) 
and  the  county  court  system.  I  think  the  body  which  is  charged  with  rearranging  the 
circuits  and  with  imposing  the  work  upon  the  judges  ought  to  be  the  body  which  fixes  the 
salaries  of  the  judges. 

I  do  not  think  we  should  put  any  article  in  the  Constitution  which  imposes  the  burden 
upon  the  Legislature,  and  go  back  to  the  people  and  say  we  have  reduced  the  number  of 
judges,  and  then,  when  the  Legislature  is  called  upon  to  put  the  burden  upon  the  people, 
say  that  they  are  at  fault  because  they  are  the  ones  who  have  increased  the  judges'  sala- 
ries. The  body  which  undertakes  to  provide  a  judicial  system  ought  to  be  that  body 
which  provides  for  the  pay  and  the  cost  and  the  expenses  of  it. 

I  have  no  personal  interest  in  this  matter,  Mr.  Chairman.  As  every  member  of  this 
Convention  knows,  the  terms  of  the  judges  of  the  circuit  courts  expire  with  this  session 
of  the  Legislature,  with  the  year;  and  it  will  be  the  duty  of  this  General  Assembly  to 
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elect  their  successors.  Under  no  circumstances  can  the  present  circuit  judges  derive  any 
benefit  from  the  increased  salaries.  The  new  courts  that  are  provided  are  entirely  dis- 
tinct and  separate  from  the  present  circuit  courts.  They  have  new  territory;  they  have 
entirely  new  duties;  they  are  entirely  distinct  and  separate;  and  the  only  thing  that  can 
be  said  of  them  is  that  they  have  a  similar  name  to  the  old  courts.  So  that  no  old  cir- 
cuit judge  has  any  claim  on  any  new  circuit,  and  cannot  be  considered  to  have,  because 
it  is  an  entirely  new  court,  an  entirely  new  field,  and  his  old  office  has  expired. 

What  I  am  now  advocating  does  not  save  anything;  but  it  saves  to  the  counties  their 
county  courts,  and  while  it  may  only  slightly  or  possibly  not  at  all,  reduce  the  number  of 
circuits,  it  will  equalize  the  work  and  the  pay  of  the  circuits.  That  is  the  point  I  am 
making. 

Here  is  a  circuit  where  little  work  is  done,  and  another  circuit  where  a  great  deal  of 
work  is  done.  Here  is  one  judge  who  gets  $1,200  salary,  and  another  judge  who  gets 
$2,300  salary.  There  should  be  uniform  work,  uniform  salaries,  a  uniform  system. 
The  salaries  and  work  in  the  circuit  court  are  alike  left  to  the  Legislature,  as  I  now  pro- 
pose. The  only  point  I  make  in  what  I  now  advocate  is  that  we  should  retain  the  present 
system,  if  monthly  terms  are  insisted  upon. 

I  believe  if  v/e  are  to  have  monthly  terms  (I  will  not  say  bi-monthly  terms,  but  cer- 
tainly if  we  are  to  have  monthly  terms)  we  ought  to  retain  the  present  system.  I  do  not 
believe  we  are  going  to  get  any  better  system  for  monthly  terms  than  the  one  we  have 
now.  It  tries  the  civil  business  in  a  separate  tribunal.  It  does  not  delay  the  transaction 
of  civil  business  by  the  obstruction  of  criminal  business.  The  delegate  from  Lancaster 
(Mr.  Dunaway)  wanted  a  monthly  term.  Exactly  what  he  wanted  a  monthly  term  for  it 
would  be  hard  to  see;  for  his  county  has  three  terms  a  year  of  the  circuit  court  and  in 
all  three  sessions  held  there  the  circuit  court  was  in  session  only  fourteen  days,  and  the 
county  court  twenty-five.  Taking  the  number  of  days  in  session  of  both  courts,  therefore, 
they  were  only  in  session  thirty-nine  days  out  of  the  360  days  of  the  year. 

I  think  it  is  a  great  hardship  upon  the  counties  of  Augusta,  Rockingham  and  Rock- 
bridge that  they,  with  all  their  legal  business,  only  have  two  terms  a  year,  whereas  Lan- 
caster has  three  termis  a  year.  I  think  those  matters  should  certainly  be  readjusted  and 
regulated,  with  some  sort  of  fairness,  with  reference  to  the  amount  of  work  to  be  trans- 
acted, the  number  of  days  the  courts  are  required  to  be  in  session,  and  the  number  of 
terms  that  are  required.  That  matter  can  be  regulated,  as  I  say,  by  a  simple  readjust- 
ment of  the  present  circuits.  We  have,  in  my  judgment,  too  many  circuits,  if  we  are 
going  to  keep  the  county  courts. 

I  desire  to  say  that  I  believe  if  we  have  the  single  system,  as  a  single  system,  without 
the  frequently  recurring  terms,  then  I  am  in  favor  of  it,  upon  the  sole  ground  that  I  de- 
sire to  get  rid  of  all  these  little  terms  of  courts,  where  I  think  the  business  of  the  court 
can  be  transacted  in  a  less  number  of  terms. 

If,  however,  we  are  going  to  have  a  monthly  term  of  court,  we  ought  not  to  have  such 
a  term  as  will  drag  the  people  from  their  business  and  interrupt  their  ordinary  avoca- 
tions in  order  to  compel  them  to  attend  as  jurors  or  as  witnesses. 

In  the  case  of  criminal  business,  under  the  present  county  court  system,  no  jurors  are 
summoned,  no  witnesses  are  summoned  and  none  are  required  to  be  summoned  unless 
tiiere  is  a  case  to  be  tried.  But  if  you  have  a  court  of  general  jurisdiction,  you  have  to 
provide  a  jury;  and  in  m.any  cases  the  witnesses  are  summoned  even  when  it  is  almost 
certain  that  the  case  will  be  continued,  and  there  is  no  certainty  of  trying  it. 

In  preference  to  the  report  as  it  now  stands,  sir,  I  would  favor  the  retention  of  the 
dual  system,  which  is  simple,  easily  understood,  and  has  been  long  continued  in  its  pres- 
ent state. 

If  we  have  the  single  system  I  do  not  think  the  city  courts  ought  to  be  in  any  way 
on  the  same  platform  as  the  county  courts.  Let  us  have  our  county  courts,  and  let  the 
cities  have  their  courts.  Then,  it  seems  to  me,  we  will  have  a  system  that  the  people  can 
stand  by.  We  will  not  have  an  incomplete  system,  as  to  which  nobody  knows  what  is  go- 
ing to  inflict  upon  the  people  in  the  shape  of  expense  or  numerous  terms  of  court.  We  do 
know  what  will  result  from  the  county  court  system  as  it  now  is. 
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For  these  reasons,  I  suggest  that  we  adopt,  as  a  substitute  for  the  report  as  it  now 
stands,  the  present  county  court  system,  and  make  that  the  report  to  the  Convention. 

The  Chairman:  The  vote  will  be  taken  first  on  the  amendment  of  the  gentleman 
from  Culpeper  (Mr.  Barbour). 

Mr.  Hatton:  Mr.  Chairman,  the  gentleman  from  Culpeper  (Mr.  Barbour),  in  pre- 
senting his  amendment  to  this  section,  has  stated  that  he  has  not  heard  it  asserted  by 
any  gentleman  on  this  floor  that  a  separate  city  court  is  necessary  for  any  city  of  this 
Commonwealth  save  the  city  of  Richmond  and  the  city  of  Norfolk. 

I  rise,  sir,  as  the  representative  of  the  city  of  Portsmouth  upon  this  floor,  to  assert, 
for  the  benefit  of  the  gentleman  from  Culpeper,  that  a  city  court  is  necessary  to  transact 
the  business  of  that  city.  I  think  I  may  say,  without  the  charge  of  egotism,  that  I  know 
more  about  the  needs  of  the  city  of  Portsmouth  than  does  the  gentleman  from  Culpeper; 
and  I  say  that  without  asserting  any  superior  knowledge  on  any  other  subject. 

The  gentleman  from  Culpeper,  in  supporting  his  amendment,  says  that  the  counties 
have  been  treated  unjustly  by  the  report  of  the  Judiciary  Committee. 

Mr.  Barbour:  May  I  interrupt  the  gentleman?  Under  this  system,  if  it  is  necessary 
to  have  one  judge  exclusively  for  Portsmouth,  you  can  have  it.  Portsmouth  will  then  be 
a  circuit  in  itself. 

Mr.  Hatton:  Then,  Mr.  Chairman,  let  me  tell  the  gentleman  from  Culpeper  that  if 
there  is  a  separate  circuit  judge  for  that  city,  and  a  new  circuit  is  to  be  created,  the 
State  will  have  to  pay  all  of  it,  whereas  if  it  is  left  as  it  is  the  city  itself  pays  half  of  it 
and  the  State  only  pays  half. 

Mr.  Barbour:  The  gentlem-,an  is  niistaken.  Under  the  provisions  of  this  report,  the 
counties  pay  half  of  their  salaries,  and  your  city  would  have  to  pay  half. 

Mr.  Hatton:  If  the  counties  do  pay  half  of  it,  the  cities  pay  half  of  theirs.  Now, 
Mr.  Chairman,  the  gentleman  has  said  that  the  counties  of  this  State  pay  two-thirds  of 
the  taxes.  I  am  not  prepared  with  the  figures,  as  I  had  not  anticipated  any  such  state- 
ment; but  I  venture  the  assertion,  and,  if  it  is  denied,  will  produce  the  figures  to  prove 
It,  that  if  you  take  the  amount  of  taxes  contributed  to  the  State  Treasury  by  the  cities, 
less  the  expenses  paid  by  the  State  on  account  of  the  cities,  and  then  take  the  amount  of 
taxes  paid  into  the  State  Treasury  by  the  counties,  less  the  expenses  paid  by  the  State 
on  account  of  the  counties,  you  will  find  that  the  "oalance  contributed  by  the  cities  to  the 
support  of  the  State  government  is  greatly  in  excess  of  that  contributed  by  the  counties. 
I  think  that  contributed  by  the  cities  is  something  like  75  per  cent,  in  excess  of  that 
contributed  by  the  counties. 

As  the  representative  upon  this  floor  of  a  city,  I  have  felt  that  the  matter  of 
the  courts  for  the  counties  should  be  left  to  the  counties,  and  that  the  representatives 
from  the  counties  are  the  better  judges  as  to  the  necessities  of  the  counties.  I  wish  to 
be  understood  as  miaking  that  concession.  I  do  not  desire  to  stand  here  and  say  what  is 
necessary  for  the  counties  in  this  matter;  but  I  do  believe  that  the  same  privilege  should 
be  accorded  to  the  cities,  and  that  the  representatives  of  the  cities  are  the  best  judges 
of  their  necessities. 

The  gentleman  has  said  that,  under  the  system  devised  and  recommended  by  this 
committee,  the  cities  will  have  greater  facilities  than  they  now  have,  and  will  have  six 
terms  a  year  of  the  circuit  courts.  But  I  think  in  that  statement  the  gentleman  from 
Culpeper  has  misapprehended  the  report  of  the  Judiciary  Committee.  In  Section  11  of 
their  report  it  is  provided  that  the  terms  of  the  circuit  courts  shall  be  regulated  by  the 
Legislature;  and  if  it  should  be  found  that  there  is  any  city  in  any  one  of  the  circuits 
where  the  business  only  requires  one  term,  the  Legislature  is  empowered  to  regulate  the 
terms  of  that  court  accordingly. 

I  repeat  that  if  it  should  develop  that  the  business  of  any  city,  as  transacted  in  these 
circuit  courts,  is  such  that  only  one  term  a  year  of  the  circuit  court  is  necessary  to  be 
held  in  that  city,  the  Legislature,  under  this  section,  has  full  power  to  provide  only  one 
term;  but  it  can  provide  five  or  six  terms  for  the  counties,  if  necessary. 

There  is  a  sufficient  flexibility  to  meet  this  situation. 

Mr.  Barbour:    The  objection  I  have  to  the  present  system  is  that  it  fixes  these  city 
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courts  upon  the  State  when  there  is  no  necessity  for  it,  and  makes  the  State  pay  one- 
half  of  the  expense.  I  am  perfectly  willing  to  give  you  all  the  courts  you  need  if  you 
will  pay  for  them,  but  I  do  not  want  lo  give  you  more  courts  than  you  need,  and  fasten 
them  in  the  Constitution,  and  then  make  us  pay  for  them. 

Mr.  Hatton:  As  I  understand  the  gentleman's  provision,  half  the  salary  of  that 
judge  will  have  to  be  paid  by  the  State,  and  what  is  the  difference?  It  is  paid  half  by 
the  State  now  under  the  system  as  recommended  by  the  committee,  and  there  cannot  be 
any  material  difference  between  the  two  from  a  purely  pecuniary  standpoint. 

If  the  counties,  Mr.  Chairman,  conceive  that  they  have  been  unfairly  treated  in  this 
matter,  why  should  they  seek  to  correct  that  by  treating  the  cities  unfairly?  If  it  can  be 
shown  upon  this  floor  that  the  counties  are  treated  unfairly,  I  am  willing  to  vote  to  treat 
them  fairly,  but  two  wrongs  do  not  make  a  right.  The  counties  will  get  no  additional 
relief  by  treating  the  cities  unfairly.  As  I  understand,  the  plan  of  the  gentleman  from 
Culpeper  divides  this  same  court  into  divisions,  and  each  division  will  have  to  have  a 
separate  judge.  It  seems  to  me  there  is  a  distinction  in  name  only.  It  is  the  pay  of 
the  judges  that  takes  the  money,  no  matter  whether  that  judge  is  the  judge  of  a  division 
or  a  separate  court. 

I  thought  the  question  of  the  division  of  the  State  into  circuits  had  been  fully  de- 
bated on  this  floor  and  had  been  settled,  but  it  appears  that  nothing  is  ever  settled  in 
this  body.  It  seems  to  me  we  are  going  around  in  a  circle  all  the  time  and  constantly 
passing  and  repassing  the  same  point.  I  believe  that  in  the  first  circuit,  as  now  pro- 
vided for  in  this  report,  one  judge  will  hardly  be  able  to  transact  the  business,  even  if 
he  holds  only  two  terms  a  year  in  the  city  of  Portsmouth,  and  devotes  three  days  each  to 
those  two  terms.  You  can  take  the  number  of  days  which  the  county  court  of  Norfolk 
county  has  been  in  session;  the  number  of  days  that  the  county  and  circuit  courts  in 
Princess  Anne  have  been  in  session,  and  the  number  of  days  the  circuit  court  has  been 
in  session  in  the  city  of  Portsmouth,  and  you  will  find  that  one  judge,  fully  occupied, 
will  scarcely  be  able  to-  do  that  business,  and  that  is  upon  the  assumption  that  there  will 
be  no  increase  of  business  in  those  courts.  I  believe  that  under  the  system  as  the  Judi- 
ciary Committee  has  laid  it  out  the  day  is  not  far  distant  when  further  provision  will  have 
to  be  made  in  that  circuit  in  addition  to  that  which  has  been  made  by  the  committee.  I 
hope  the  committee  will  let  this  matter  stand  where  the  Judiciary  Committee  has  put  it 
and  where  this  Committee  of  the  Whole  has  voted  to  put  it  after  full  and  prolonged 
debate. 

Mr.  Hunton:  I  crave  the  indulgence  of  the  committee  to  say  a  few  words  with  refer- 
ence to  these  amendments,  first  with  reference  to  the  amendment  of  the  gentleman  from 
Winchester  (Mr.  Harrison).  I  cannot  believe  that  this  body  will  seriously  consider  or 
entertain  that  amendment;  or  rather  it  is  not  an  amendment  but  a  substitute,  and  the 
motion  of  the  gentleman  from  Winchester  is  to  substitute  the  provisions  that  he  has 
prepared  in  place  of  the  entire  judiciary  report;  to  destroy  the  Court  of  Appeals  as  it 
has  been  fixed  by  this  body;  to  destroy  the  entire  work  of  the  Judiciary  Committee  and  of 
the  Committee  of  the  Whole,  over  which  it  has  been  laboring  now  for  more  than  two 
weeks.  By  vote  after  vote  this  body  has  determined  that  it  will  have  no  more  of  the 
county  court  and  the  county  court  system,  and  yet  my  friend  from  Winchester  to-day, 
when  it  was  believed  that  these  questions  were  disposed  of  and  were  behind  us,  reopens 
this  whole  discussion  and  asks  this  body  again  to  consider  and  pass  upon  that  which 
they  have  so  overwhelmingly  determined  they  will  have  nothing  further  to  do.  Gentle- 
men upon  the  floor  of  this  Convention  talk  about  economy,  economy,  and  yet  the  amend- 
ment offered  by  my  friend,  instead  of  reducing  the  expense  of  the  judicial  system  one 
dollar  will  continue  it  at  its  present  figures.  If  it  will  not  increase  it  it  will  certainly 
not  diminish  it  one  dollar  or  one  dime.  It  does  look  to  me,  as  the  gentleman  from  Ports- 
mouth has  said,  as  if  there  is  no  end  of  controversy  over  these  matters,  but  that  this  is 
straw  that  has  been  threshed  over  time  and  time  again;  and  it  seems  to  me  that  if  we 
are  to  go  on  in  this  way  there  will  be  no  end  of  discussion  and  no  determination  reached. 
The  amendment  of  the  gentleman  from  Winchester  does  seem  to  me  so  radical  that  it 
is  not  necessary  for  m©  to  further  address  myself  to  its  terms. 
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I  shall  consider  for  a  moment  me  amendment  of  the  gentleman  from  Culpeper  (Mr. 
Barbour).  As  I  understand  his  amendment  it  is  to  destroy  the  city  courts  entirely  and 
to  substitute  circuit  courts,  and  whatever  number  may  be  determined  to  be  requisite. 
I  desire  to  say  at  the  very  outset  that  this  matter  has  received  thoughtful  consideration 
and  it  has  been  presented  to  the  body  as  the  best  result  that  this  committee  could 
accomplish.  My  friend  in  his  discussion  has  said  that  the  counties  of  the  Commonwealth 
of  Virginia  have  not  been  treated  fairly  in  this  report.  I  cannot  believe  that  the  state- 
ment of  my  friend  is  accurate,  or  has  a  scintilla  of  foundation  in  fact,  or  a  single  foot 
upon  which  to  stand.  Let  us  see.  My  friend  says  they  have  given  up  the  county  courts, 
and  yet  if  I  mistake  not  my  friend  aided  to  accomplish  that  result.  My  friend  says  that 
they  get  less  facilities  for  criminal  business.  I  confess  that  they  get  a  bi-monthly  term 
instead  of  a  monthly  term,  but  there  is  given  to  the  counties  a  system  of  circuit  courts 
that  meets  six  times  a  year  instead  of  twice  a  year,  as  in  most  of  the  counties  under  the 
existing  system.  A  gentleman  so  learned  and  so  active  as  the  gentleman  from  Charlotte 
(Mr.  Eggleston)  in  looking  after  the  interests  of  the  people  he  represents,  comes  before 
this  body  and  says  that  although  he  had  many  objections  to  the  report  of  the  Judiciary 
Committee,  he  was  so  convinced  of  its  inestimable  benefits  to  the  people  of  the  Common- 
wealth, that  whatever  were  the  minor  differences  he  entertained,  he  accepted  that  because 
of  that  boon  it  gave  to  the  counties  of  the  State  of  Virginia  in  settling  the  business  of 
the  individual,  and  that  he  believed  that  the  great  difficulty  in  disposing  of  the  civil  busi- 
ness of  the  counties  had  been  reached  and  remedied  in  this  manner,  and  that  instead  of 
a  system  which  gave  them  two  terms  a  year  for  their  civil  business,  it  had  given  them  a 
more  efficient  system,  so  much  so  as  to  overcome  in  his  mind  all  of  the  smaller  and 
minor  details  of  the  judiciary  system  established  by  that  report,  as  a  crowning  advantage 
to  the  people  of  the  counties. 

Now,  my  friend  says  that  the  counties  have  not  been  treated  fairly  in  the  matter  of 
expense.  Let  us  see  whether  that  is  so.  The  counties  have  hitherto  paid  exclusively  the 
salaries  of  the  county  judges,  and  under  this  report  they  are  relieved  absolutely  of  that 
burden  tlia,t  has  rested  upon  them,  forty-seven  thousand  and  some  odd  dollars.  Under 
this  report,  dividing  the  salaries  of  the  judges  equally  between  the  State  and  the  counties 
and  cities  composing  the  circuits,  who  gets  the  benefit? 

Mr.  Keezell:  Is  it  not  true  that  under  that  plan  counties  in  certain  sections  of  the 
State  that  are  heavy  contributors  to  the  State  revenues  are  given  that  additional  expense, 
while  counties  in  other  sections  of  the  State,  which  do  not  contribute  any  large  part  of 
the  revenues,  do  not  have  to  pay  that  additional  expense? 

Mr.  Hunton:  I  cannot  say  whether  that  is  accurate  or  not.  I  have  great  faith  in 
the  accuracy  of  the. gentleman's  figures,  representing  as  he  does,  one  of  the  most  magni- 
ficent counties  of  Virginia.  There  may  be  a  county  there  that  is  so  large  that  it  pays  into 
the  State  treasury  a  sum  that  more  than  balances  the  amount  which  is  paid  to  the  county 
judge;  but  you  cannot  form  an  estimate  of  the  amount  of  saving  to  the  counties  of  Vir- 
ginia by  taking  the  mere  salaries  alone.  The  saving  by  the  entire  system  is  $14,444.16. 
There  is  saved  to  the  counties  of  the  State  $22,244.16,  and  there  is  an  increase  to  the  State 
of  Virginia  of  $8,285. 

Now,  it  does  seem  to  me  this  shows  that  the  counties  have  been  fairly  treated  by  this 
committee,  and  that  tEat  is  a  v^^rong  principle  to  be  guiding  people  in  this  Convention. 
If  there  has  been  a  wrong  done  to  the  counties,  have  it  corrected.  If  there  has  been  a 
wrong  done  to  the  cities,  have  that  corrected;  but  it  seems  to  me  that  the  effort  to  array 
county  against  city  is  a  wrong  principle  for  people  assembled  together  to  make  a  funda- 
mental law  for  the  State  of  Virginia,  and  that  we  should  seek  to  deal  with  every  one  of 
the  several  divisions  of  this  Commonwealth  with  absolute  fairness  and  impartiality.  If 
we  have  done  a  wrong  to  the  counties,  point  out  that  wrong  and  I  will  join  with  you  in 
correcting  it  as  speedily  as  any  man  within  the  sound  of  my  voice;  and  if  there  has  been 
a  wrong  done  to  the  cities  I  will  join  in  an  effort  to  make  them  stand  upon  a  footing  of 
fairness  and  equality.  Do  not  let  us  array  one  section  against  another,  but  let  us  seek  to 
deal  with  all  with  fairness  and  impartially.  Again,  my  friend  from  Culpeper  has  said 
that  the  counties  of  this  Commonwealth  pay  two-thirds  of  the  taxes.    I  care  not  what 
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proponion  of  the  taxes  ihey  pay.  If  they  are  treated  unfairly,  correct  it.  If  not,  let  it 
stand;  but  I  believe  my  friend  is  in  error  in  that  respect.  I  read  from  a  paper  prepared 
by  a  gentleman  vrith  great  care  and  labor,  and  on  its  accuracy  I  believe  we  can  rely.  Here 
are  the  figures. 

Rural  real  estate  is  assessed  at  $195,223,000;  city  real  estate  at  $21,340,000. 
RurELl  personalty  at  $70,620,000;  city  personalty  at  $36,660,000. 

Making  a  total  for  rural  property  of  $265,843,000,  and  for  city  property  of  $158,000,000. 
The  city  share  is  over  thirty-seven  per  cent,  of  the  vrhole. 

But  there  are  other  figures  that  should  be  added  in  order  to  get  a  fair  understanding 
of  the  taxes  paid  into  the  treasury  of  Virginia  by  the  urban  and  the  city  population. 

The  tax  paid  to  the  State  on  rural  property,  at  forty  cents,  is  81,063,372,  and  on  city 
property,  at  forty  cents,  $632,000.  State  licenses  paid  by  the  counties  amount  to  $299, 
421,  and  by  the  cities  $408,783.  I^Ialdng  a  total  paid  into  the  treasury  by  the  counties 
of  81,362,793,  and  by  the  cities,  $1,040,783,  the  city  share  being  over  forty-three  per  cent 
of  the  vrhole. 

I  cannot,  therefore,  accept  my  friend's  argument  either  upon  that  praposition  or 
upon  the  proposition  that  the  counties  pay  more  under  the  proposed  system  than  under 
the  old  system.  My  friend  argues  that  their  facilities  will  be  diminished.  It  seems  to 
me  that  he  who  runs  may  read  that  as  to  all  civil  business  their  facilities  are  greatly 
increased,  and  as  to  criminal  business,  with  a  prompt  administration  of  justice,  they 
are  as  efficient,  practicallj".  as  they  were  before,  because  I  heard  a,  gentleman  upon  the 
floor  of  this  body  arguing  in  favor  of  the  county  courts,  and  in  the  course  of  his  argu- 
ment, being  himself  a  judge  of  a  court,  he  spoke  of  a  case  which  he  continued  at  the 
first  term  as  a  matter  of  course.  If  that  practice  is  discontinued  in  the  circuit  courts, 
as  we  hope  and  believe  it  will  be,  I  say  it  will  give  as  prompt  an  administration  even  of 
criminal  justice,  and  in  the  civil  courts,  as  has  existed  under  the  county  court-  system. 

My  friend  then  attacks  the  circuit  courts  being  given  to  cities,  and  he  illustrates 
upon  certain  circuits.  He  illustrates  upon  the  first  circuit,  composed  of  the  counties  of 
Norfolk  and  Princess  Anne  and  the  city  of  Portsmouth,  and  he  says,  why  have  six  terms 
of  the  circuit  court  for  the  city  of  Portsmouth  when  here  is  this  enormous  business  in 
the  comity  of  Norfolk? 

What  authority  has  my  friend  from  Culpeper  for  saying  that  there  will  be  six  terms 
of  the  circuit  court  in  the  city  of  Portsmouth?  There  is  not  one  syllable  in  this  consti- 
tutional provision  that  provides  for  six  terms  for  the  city  of  Portsmouth. 

Mr  Barbour:  If  the  gentleman  will  permit  me,  I  will  state  that  my  authority  was 
Ms  statement  that  they  had  provided  for  six  terms  of  the  court  in  each  county  and  city 
of  the  State. 

;Mr.  Hum  on:  I  do  not  think  my  friend  can  examine  an^'  statement  of  mine  and  find 
authority  for  that  statement.  He  will  find  authority  for  the  position  that  the  State  is 
so  districted  as  to  give  bi-monthly  terms  to  every  county  of  the  State,  but  not  to  the 
cities  of  the  State,  and  I  think  it  would  be  unv/ise  for  the  Legislature  to  give  to  the  cities 
having  a  city  court  more  frequent  terms  than  they  have  at  present,  because  the  very 
fact  that  the  city  court  is  there  to  dispose  largely  of  the  business  of  that  circuit,  will 
dispense  with  the  necessity  for  bi-monthly  terms  of  the  circuit  court  in  the  cities  of  the 
Commonwealth. 

Mr.  Barbour:    Why  make  those  cities  a  portion  of  the  circuits  at  all? 

j.Ir.  Kunton:  Because  it  was  deemed  best  in  the  judgment  of  this  committee  to 
leave  the  city  courts  as  they  ai^e;  and  I  am  coming  directly  to  that  point  more 
elaborately.  I  say  there  is  nothing  in  this  article,  and  nothing  has  been  said  by  the 
chairman  of  the  committee,  so  far  as  I  can  recall,  to  indicate  that  there  were  to  be  bi- 
monthly terms  for  the  city  of  Portsmotith,  but  my  friend  has  illustrated  upon  the  circuit 
of  which  Fauquier  is  a  part,  and  again  has  illustrated  upon  the  city  of  Alexandria.  It 
is  not  contemplated  or  required  in  this  article  that  there  should  be  bi-monthly  terms  of 
the  circuit  court  given  for  the  city  of  Alexandria,  but  the  belief  is  that  in  cities  of  that 
class  the  city  courts  vtill  dispose  largely  of  the  business,  and  encumber  and  occupy  but 
little  of  the  time  of  the  judge  of  the  circuit  court.  ' 
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I  have  before  endeavored  to  show  to  the  committee  that  it  is  necessary  that  there 
should  be  judges  who  would  be  ready  upon  call  to  perform  the  duties  of  a  circuit  judge 
in  the  event  of  any  congestion  of  business  in  the  counties  comiposlng  the  circuit,  and  that 
the  seven  cities  of  the  Commonwealth  which  have  circuit  courts  and  city  courts,  where 
they  range  between  10,000  and  30,000  in  population,  afford  the  judges  from  whom  the 
Legislature  could  call  a  judge  to  relieve  the  circuit  whenever  his  own  circuit  became 
congested  and  his  business  more  than  could  be  properly  disposed  of.  I  say,  having  the 
bi-monthly  terms  for  the  cities,  let  the  city  courts  dispose  of  the  business  of  the  cities 
so  far  as  it  is  practicable,  and  leave  those  city  judges  tO'  relieve  the  circuit  judges  when- 
ever their  docket  becomes  burdensome,  congested  so  that  it  ought  to  be  relieved. 

There  is  another  duty — and  I  believe  the  amendment  was  made  by  my  friend  from 
Rockingham  (Mr.  Keezell) — imposed  on  the  judges  of  cities  with  a  population  between 
10,000  and  30,000,  and  that  was  that  the  judges  of  the  lower  courts  were  relieved  from 
the  necessity  of  serving  upon  a  circuit  court  of  appeals  whenever  that  might  be  necessary, 
and  it  is  from  the  judges  of  that  class,  according  to  my  recollection  of  the  amendment  

Mr.  Keezell:    It  was  not  my  amendment. 

Mr.  Hunton:  It  was  somebody's  amendment.  I  thought  it  was  yours.  Did  you  not 
make  the  argument  that  the  judges  of  the  lower  courts  were  paid  no  salary  by  the 
State? 

Mr.  Keezell:  I  think  the  argument  I  made  was  that  the  judges  of  courts  of  cities  of 
the  second  class  should  not  hold  the  courts  in  the  circuit. 

Mr.  Hunton:    I  think  you  are  right,  sir.    I  am  sorry  to  have  misquoted  you. 

I  claim  the  judges  of  the  city  courts  are  necessary  to  the  relief  of  congested  busi- 
ness in  the  circuit  court,  should  such  a  condition  ever  arise.  Now,  my  friend  from 
Culpeper  says,  why  have  circuit  courts  in  the  cities?  Let  us  examine  into  this  matter 
and  see  whether  there  is  a  reason  or  a  necessity  for  putting  the  circuit  courts  in  the 
cities,  and  abolishing  their  present  courts.  There  are  reasons,  and  strong  reasons,  why 
that  should  not  be  done.  For  instance,  the  courts  of  the  cities  are  established,  and  are 
in  operation.  The  destruction  of  these  courts  would  tend  to  confound  and  confuse. 
More  than  that,  these  courts  have  been  operating  for  a  number  of  years.  The  judge 
of  one  court  may  be  peculiarly  adapted  to  the  business  of  that  court,  and  peculiarly 
unfitted  for  the  business  of  another  one  of  these  courts,  in  the  cities  of  the  very  first 
class,  where  they  are  large  enough  to^  have  criminal  courts  and  chancery  courts  and  com- 
mon law  courts.  That  is  where  it  is  possible  to  have  those  divisons,  and  it  is  a  desirable 
thing,  because  they  require  different  qualities. 

"Wliat  would  be  the  advantage  of  having  these  same  courts,  gentlemen  of  the  com- 
mittee, and  calling  them  circuit  courts  instead  of  letting  them  remain  as  they  are  under 
the  name  they  have  been  bearing  for  years,  when  they  are  now  giving  satisfaction  to 
this  Commonwealth  and  to  the  cities  in  which  they  are  operated?  Is  there  any  advan- 
tage that  can  come  from  changing  their  name?  If  there  is  a  court  too  many  in  the 
cities,  abolish  that  court;  but  what  can  be  the  advantage  of  calling  them  circuit  courts 
instead  of  the  hustings  court,  of  the  law  and  .equity  court,  or  the  chancery  court,  or 
whatever  else  you  may  call  them.  These  courts  are  there,  and  it  seems  to  me  the  effect 
of  the  amendment  would  be  merely  to  give  them  different  names. 

My  friend  from  Culpeper  says  of  the  cities  that  they  are  being  favored.  Nov/,  the 
city  of  Richmond,  in  order  to  supplement  the  salaries  of  the  judges  paid  by  the  State 
of  Virginia,  will  pay  $5,900  under  the  system  proposed  by  this  report,  in  order  to  keep  the 
salaries  of  its  judges  at  the  same  figures  at  which  they  were  fixed  under  the  old  system; 
and  we  all  understand,  and  it  has  been  discussed  too  often  to  go  over  it  again,  that  it 
is  impossible  to  get  a  judge  for  the  same  salary  in  a  city,  with  the  expenses  incident 
thereto — with  the  greater  rewards  of  the  profession  in  the  city  claiming  and  beckoning 
him  to  remain  in  the  profession.  I  will  not  go  over  that  again,  but  in  order  tO'  get 
proper  judges  for  the  city  of  Richmond  it  is  to-day  paying  $5,900  to  supplement  the  sala- 
ries of  the  judges  allowed  by  the  Sta.te  of  Virginia;  and  I  understand  from  the  gentleman 
from  Richmond  (although  I  have  not  made  the  figures  myself)  that  in  order  to  keep  the 
salaries  of  the  judges  of  this  city  up  to  the  same  figures  at  which  they  were  fixed  under 
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the  old  system,  it  will  be  necessary  for  the  city  to  make  an  increased  appropriation  of 
from  $1,000  to  $1,600  in  order  to  maintain  those  salaries  at  their  present  amount. 

Mr.  Meredith:  We  would  have  to  increase  it  about  $650,  and  then  the  city  would 
have  to  pay  $1,000  of  the  $7,000  expense  to  be  borne  by  the  State  for  the  general  system. 

Mr.  Hunton:  Yes,  sir.  So  that  I  feel,  gentlemen  of  the  Committee,  that  we  have 
endeavored  to  deal,  and  we  believe  we  have  dealt,  fairly  with  all  the  interests  of  the 
Commonwealth  of  Virginia.  We  have  been  over  this  report  from  its  beginning  to  its 
end,  and  now  comes  this  effort  to  rip  it  up,  to  undo  all  that  we  have  been  doing  for 
months  and  months  in  committee,  but  we  have  spent  over  two  weeks  in  this  Committee 
of  the  Whole  perfecting  and  formulating,  and  here  come  to-day  my  friend  from  Culpeper 
and  my  friend  from  Winchester  to  ask  to  tear  up  that  work,  to  throw  it  again  into  con- 
fusion, to  send  us  back  again  for  months  and  months  of  labor  in  the  committee,  and 
then  again  in  the  Committee  of  the  Whole.  In  God's  name,  gentlemen  of  this  committee, 
when  will  this  ever  end,  unless  there  is  a  finality  to  discussion,  a  finality  to  debate,  and 
final  result  reached  upon  these  matters?  I  trust  it  will  be  the  pleasure  of  this  committee 
to  vote  down  both  of  these  amendments. 

Mr.  R.  Walton  Moore:  Mr.  Chairman,  I  hesitate  to  say  anything,  in  view  of  the 
manifest  desire  that  we  shall  reach  a  vote,  and  yet  I  must  ask  premission  to  speak 
briefly.  I  am  against  the  substitute  proposed  by  the  gentleman  from  Winchester,  and 
I  favor  the  amendment  proposed  by  the  gentleman  from  Culpeper.  I  have  not  antag- 
onized the  important  features  of  this  report.  I  have  voted  for  those  features,  and  I 
have  done  it  largely  because  of  my  confidence  in  the  judgment  of  the  members  of  the 
committee.  I  have  acquiesced  in  the  plan  of  circuit  courts  for  the  country  because  that 
plan  gives  greater  facilities  for  the  transaction  of  civil  business.  It  may  diminish  to 
some  extent  the  facilities  for  the  transaction  of  criminal  business,  but  the  provision  that 
the  General  Assembly  may  allow  to  any  county  monthly  instead  of  bi-monthly  terms 
affords  a  guarantee  of  the  correction  of  any  evils  that  may  result. 

I  might  reasonably,  but  do  not  falter  in  my  acceptance  of  that  plan  even  when  I 
know  that  the  expense  imposed  upon  my  county  and  the  expense  imposed  upon  the 
count3^  of  the  chairman  of  the  committee  and  the  expense  imposed  upon  every  county 
in  Northern  Virginia  may  be  increased  thereby.  It  is  an  utter  fallacy  to  suppose  that  we 
save  anything  to  those  counties  hy  substituting  a  charge  on  the  State  Treasury  for  a 
charge  on  the  county  treasuries,  ^^enever  that  is  done,  we  add  to  the  burden  of  many 
of  the  counties  (including  those  in  Northern  Virginia)  and  reduce  the  burden  of  many 
others.  This  is  true  because  many  of  the  counties  fail  to  put  sufiicient  into  the  State 
Treasury  to  pay  their  own  criminal  expenses  and  school  expenses,  much  less  the  new 
judiciary  expenses  which  it  is  designed  the  State  shall  stand. 

But,  Mr.  Chairman,  I  do  hold  that  when  we  are  devising  a  judicial  scheme  for  the 
entire  State,  we  should  ground  that  scheme  upon  fundamental  principles  and  make  It 
harmonious  and  comprehensive,  if  possible. 

I  approve  the  amendment  offered  by  the  gentleman  from  Culpeper  (Mr.  Barbour) 
because  I  believe  it  is  a  sounS  and  incontrovertible  principle  that  there  should  be  but 
one  court  in  any  one  political  subdivision.  I  say  one  court.  I  do  not  say  one  judge. 
Give  the  court  the  number  of  judges  that  are  needed,  but  exclude  the  idea  of  having  in 
the  same  political  subdivision  two  courts  or  more  than  two  courts  independent  of  each 
other  and  possessing  concurrent  jurisdiction.  The  inconvenience  and  evil  that  attend 
the  violation  of  that  principle  have  been  recognized  in  a  great  many  of  the  most  en- 
lightened communities  outside  of  this  State.  It  w^as  recognized,  I  believe,  by  the  English 
parliament  in  1873,  when  all  of  the  courts  in  London  were  combined  into  a  single  court 
with  a  number  of  judges,  and  that  court  was  given  the  fullest  power  to  handle  and  dispose 
of  its  business  according  to  the  convenience  of  the  court  and  the  aptitude  and  the  inclina^ 
tions  of  the  judges. 

The  same  thing  is  done  in  Washington  where  the  Supreme  Court  of  the  District  of 
Columbia  (the  court  of  first  resort)  has  its  six  judges,  who  are  assigned  from  time  to  time 
under  a  most  flexible  arrangement  to  different  divisions  or  branches,  and  who  with  great 
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<ease  seem  to  take  care  of  all  of  the  business,  civil  and  criminal,  of  a  territory  having  a 
population  of  nearly  300,000.    This  is  now  the  common  and  approved  system. 

And  yet  this  report  proposes  to  continue  in  the  cities  the  existence  of  independent 
courts,  and  it  even  provides  that  the  Legislature  may  create  any  number  of  such  courts  in 
the  same  political  subdivision.  Actually,  under  the  report  of  the  committee,  the  Legis- 
lature will  not  have  the  right  to  put  another  judge  by  the  side  of  the  judge  of  an  existing 
court  in  Richmond  or  Norfolk,  for  instance,  but  if  it  becomes  necessary  to  give  new  judi- 
cial facilities  to  either  of  those  cities  it  will  be  necessary  for  the  Legislature  to  create  a 
new  court  or  courts. 

What  are  the  disadvantages  of  the  dual  or  independent  court  system?  It  furnishes 
plaintiffs  an  undue  advantage  over  defendants.  Plaintiffs  can  elect  the  tribunal  in  which 
their  litigation  shall  be  disposed  of,  and  it  does  not  give  the  defendants  any  corresponding 
right  of  election.  Beyond  this,  it  tends  to  bring  about  an  unequal  division  of  business 
and  labor  among  the  judges.  One  court,  with  a  popular  judge,  is  crowded  with  work,  and 
another  court,  with  a  less  popular  or  capable  judge,  has  little  or  far  less  work  to  do. 

A  further  difficulty  is  that  it  produces  a  conflict  of  rulings  in  the  same  jurisdiction 
which  cannot  be  reconciled  or  adjusted  unless,  perchance,  by  the  appellate  tribunal. 

I  am  merely  suggesting  considerations  that  should  certainly  be  weighed  before  the 
amendment  is  voted  down. 

I  do  not  propose,  nor  does  my  friend  from  Culpeper  propose,  to  reduce  the  facilities 
for  the  transaction  of  business  in  the  courts  of  the  cities  of  this  Commonwealth.  It  is 
our  conviction  that  in  cities  like  Portsmouth  and  Danville  and  Alexandria,  one  court  with 
one  judge  can  attend  to  all  the  business.  My  friend  from  Danville  (Mr.  Withers),  a  mem- 
ber of  this  committee,  will  tell  you  that  it  is  true.  And  we  are  willing  that  additional 
judges  shall  be  provided  as  needed.  Or,  using  Newport  News  as  an  illustration,  we  say 
establish  a  single  court  there  and  elect  to  it  two  judges.  In  Richmond  and  in  Norfolk 
establish  a  single  court  and  elect  to  it  just  as  many  judges  as  are  necessary.  It  matters 
not  wihat  names  are  employed.    The  principal  is  what  we  are  contending  for. 

If  you  cannot  change  your  report  to  the  extent  proposed  by  the  gentleman  from  Cul- 
peper, at  least  put  in  a  saving  clause  allowing  the  Legislature  in  the  future  to  deal  with 
this  subject  and  to  extend  the  single  system  everywhere. 

Now,  as  to  the  expense.  I  said  yesterday  that  with  me  the  first  consideration  is 
efficiency,  and  I  know  the  single  system  will  give  greater  efficiency  than  the  present 
system.  But  a  second  consideration  is  expense,  and  my  belief  is  that  if  we  adopt  the 
single  system,  much  will  be  saved.  Independent  courts  mean  more  judges,  because  the 
only  way  to  relieve  the  congested  court,  which  litigants  seek  in  preference  to  others,  for 
reasons  already  mentioned,  is  to  create  new  courts.  Beyond  that,  what?  I  cannot  give 
you  the  details  as  the  gentleman  from  Danville  (Mr.  Withers)  can,  but  every  independent 
court  means  fresh  expense  in  addition  to  the  judge's  salary.  It  means  a  separate  clerk's 
office.  The  meaning  is  that  there  cannot  be  the  gain  that  would  accrue  from  having  a 
single  clerk's  office  in  large  cities  and  paying  salaries  to  the  clerk  and  his  assistants  and 
turning  into  the  treasury  a  balance  that  might  suffice  to  pay  the  salaries  of  the  judges  and 
the  incidental  court  expenses. 

I  say  I  have  accepted  the  report  in  part  in  deference  to  the  committee  and  in  response 
to  their  contention  that  there  is  a  public  demand  for  a  circuit  court  system  in  the  counties 
with  a  bi-monthly  term,  but  I  ask  you  not  to  make  that  system  less  satisfactory  by  com- 
pelling the  circuit  judges  to  work  in  those  cities  where  there  is  hardly  enough  business 
to  occupy  the  time  of  one  judge.  I  have  not  understood  my  friend  from  Portsmouth 
(Mr.  Hatton)  to  state  that  if  he  were  on  the  bench,  in  Portsmouth,  he  could  not  transact 
all  the  business,  civil  and  criminal,  arising  in  that  community.  I  do  not  find  any  one  to 
state  that  in  the  city  of  Danville  one  judge  will  not  be  capable  of  transacting  all  of  the 
business.  If  that  is  so,  why  should  circuit  judges  be  required  to  go  into  those  cities 
and  hold  terms?  It  is  absolutely  indefensible  that  you  should  imperil  the  administrdtion 
of  justice  in  the  counties  by  doing  the  vain  and  unnecessary  thing  of  decreasing  the 
ability  of  the  judges  of  the  circuits  to  transact  the  business  in  the  country  courts,  by  say- 
ing they  must  go  into  the  cities. 
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Mr.  Meredith:  Let  me  ask  you  this  question.  You  asserted  here  that  the  Legisla- 
ture has  no  power  to  say  what  jurisdiction  these  courts  shall  have.  I  ask  you  to  point 
this  committee  to  anything  in  that  report  that  would  justify  that  remark. 

Mr.  R.  Walton  Moore:  I  did  not  say  the  Legislature  could  not  interfere  with  juris- 
diction. What  I  said  is  that  you  have  provided  that  the  Legislature  when  additional 
court  facilities  are  needed  shall  do  what?  Not  put  new  judges  on  the  bench  side  by  side 
with  judges  already  allowed,  but  create  and  organize  new  independent  courts. 

Mr.  Meredith:  Let  me  explain  the  reason  that  was  put  in  by  the  committee.  It 
was  discussed  before  the  committee,  and  knowing  the  importance  of  not  having  anything 
like  the  judicial  system  upset  unnecessarily  or  of  taking  any  risk  about  it,  I  urged  that  we 
should  provide  that  these  courts  should  remain  as  they  are  now  until  the  Legislature 
shall  otherwise  provide.  That  is  all  that  is  in  there,  and  that  is  the  reason  it  was  put  in 
there,  to  keep  us  going  until  the  Legislature  shall  otherwise  determine  what  shall  be  our 
system.  I  do  not  want  the  system  changed,  and  I  can  give  reasons  for  it;  but  we  did  not 
bind  the  Legislature,  and  there  is  not  a  provision  in  there  that  does  so.  It  is  simply  to 
keep  us  in  existence  as  we  are  now  until  the  Legislature  provides  otherwise.  What  is 
the  objection  to  that? 

Mr.  R.  Walton  Moore:  I  am  not  making  any  distinction  against  the  cities.  I  want 
the  cities  to  have  the  fullest  facilities. 

Mr.  Meredith:  You  have  asserted  on  this  floor  that  this  provision  binds  the  Legis- 
lature so  that  it  cannot  change  the  system.  Now  I  have  shown  you  that  it  does  not  bind 
the  Legislature.  Your  retort  is  that  I  do  not  expect  the  Legislature  to  do  so.  What  is  the 
answer  to  that?  Simply  that  if  it  seems  to  be  an  evil  system,  the  Legislature  can  change 
it  if  it  Siees  fit.  If  it  seems  to  be  a  good  system,  the  Legislature  will  allow  it  to  remain. 
I  know  it  to  be  a  good  system,  and  I  hope  it  will  remain.  But  that  is  not  the  question. 
You  have  asserted  that  we  tie  the  hands  of  the  Legislature  so  that  it  could  not  change  it 
If  ft  wanted  to. 

Mr,  R.  Walton  Moore:  I  will  say  to  the  gentleman  from  Richmond  that  I  may  con- 
cede the  construction  he  applies  to  the  report,  and,  nevertheless,  I  find  a  provision  here 
which  clearly  contemplates  that  the  General  Assembly  will  maintain  independent  courts 
in  the  same  political  subdivision.  I  will  ask  my  respected  friend  if  he  is  willing  to  leave 
the  entire  matter  to  the  Legislature? 

Mr.  Meredith:  I  will  answer  the  question.  I  am  perfectly  willing  to  trust  the  Leg- 
islature as  far  as  it  seems  wise  to  trust  it.  I  have  told  you  that  I  do  not  propose  to 
claim  any  consistency  as  to  what  you  call  principle.  I  believe  governmental  questions 
are  theories,  and  that  they  are  simply  to  be  applied  according  to  the  circumstances. 
Now,  what  is  the  necessity  of  asking  me  whether  I  am  going  to  trust  the  Legislature, 
as  I  have  not  seen  fit  to  trust  the  Legislature  in  the  past.  I  have  trusted  the  Legislature 
as  to  tliis,  and  I  ask  the  provision  to  be  put  in  there  in  this  language.  So  what  is  the 
necessity  of  asking  me  about  this?  It  shows  that  in  this  case  I  have  trusted  them,  be- 
cause that  provision  was  put  there  at  my  request. 

Mr.  R.  Walton  Moore:  I  only  want  to  develop  the  fact  that  the  gentleman  from  Rich- 
mond, when  it  comes  to  the  matter  of  confiding  power  to  the  Legislature — and  I  say  it 
with  great  respect — is  blowing  hot  and  cold  here  according  to  the  subject.  Why  does  he 
not  assist  us  in  respect  to  this  subject  as  he  has  in  respect  to  other  subjects,- and  put 
a  right  principle,  if  it  be  one,  in  the  Constitution,  not  leaving  it  to  the  chances  of  the 
future. 

My  friend  from  Fauquier  (Mr.  Hunton)  says  Vv^e  maintain  the  status  in  the  cities  be- 
cause the  people  have  become  accustomed  to  it.  That  might  have  been  a  reason  for 
maintaining  the  status  in  the  country. 

Mr.  Hunton:  Not  at  all,  sir;  because  we  believe  there  was  not  a  demand  from  the 
country  to  retain  the  county  courts.  We  believed  that  they  were  not  the  best  system, 
and  that  this  was  a  great  improvement  upon  it.  So  far  as  we  could  go  and  see  there  was 
no  evil  complained  of  in  the  cities.  We  believed,  therefore,  that  we  should  consider  the 
fact  that  they  had  been  in  existence,  and  that  so  far  as  we  could  see  and  believe  it  was  as 
good  as  any  system  that  could  be  given  them. 
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Mr.  R.  Walton  Moore:  As  to  the  demand  from  the  country,  I  would  like  to  know 
how  any  gentleman  on  this  floor  can  get  at  that  demand.  Why,  I  believe  I  stand  in 
opposition  tO'  the  senator  and  delegate  representing  the  county  of  Fairfax  in  the  General 
Assembly,  when  I  acquiesce  in  bi-monthly  terms.  I  may  be  standing  in  opposition  to  the 
people  of  my  whole  county  in  doing  it.  Unfortunately,  we  can  only  in  many  cases  guess 
what  the  people  desire  or  do  not  desire.  So  far  as  a  knowledge  of  their  wishes  is  con- 
cerned, we  are  without  any  chart  to  guide  our  progress  on  the  sea  upon  which  we  are 
embarked.  But  I  respectfully  submit  that  when  we  find  a  good  principle  we  should  apply 
it  everywhere  throughout  the  Commonwealth — a  principle  sanctioned  by  the  experience 
of  other  communities,  by  reason  and  by  the  judgment  of  the  committee  which  has  deemed 
its  application  wise  in  the  counties. 

Mr.  Chairman,  I  have  detained  the  committee  much  longer  than  I  expected.  I  have 
gone  into  some  criticism  of  the  report  of  this  committee  when  it  was  highly  disagreeable 
for  me  to  do  it;  but  if  the  gentleman  from  Richmond  (Mr.  Meredith)  is  justified  in 
standing  here  to  criticise  and  materially  change  the  article  in  the  Constitution  that  re- 
lates to  the  jurisdiction  of  the  Court  of  Appeals — a  part  of  the  Constitution  of  1851,  that, 
sio  far  as  I  know  has  proved  to  be  most  satisfactory;  if  we  are  to^  make  changes  for 
purely  academic  and  theoretical  reasons,  I  am  certainly  warranted  in  contending  for 
an  important  principle  that  contains  the  seeds  of  great  practical  good,  even  if  its  appli- 
cation may  disturb  the  status  quo. 

Mr.  Brown:  Mr.  Chairman,  I  shall  detain  the  committee  but  a  very  few  minutes 
on  this  question.  I  intend  to  support  the  resolution  offered  hy  the  gentleman  from 
Winchester  (Mr.  Harrison)  for  the  following  reasons — I  am  not  a  lawyer,  but  I  believe 
I.  do  understand  the  condition  of  sentinient  in  my  county  on  this  question:  Our  people 
want  a  reduction  of  expense  and  are  willing  to  change  the  court  system,  if  efficiency 
is  preserved  and  expense  reduced;  but  they  do  not  wish  the  abolition  of  the  present 
system  unless  there  is  a  saving  in  expense  and  greater  efficiency.  It  has  not  been  con- 
clusively shown  to  my  mind  that  there  will  be  such  saving  or  such  increased  efficiency. 
We  have  in  our  county  a  court  of  great  value  tO'  us,  one  careful  in  guarding  county  ex- 
penses. The  evils  complained  of  by  many  as  existing  in  some  counties,  are  not,  according 
to  my  judgment,  recognized  by  the  general  sentiment  of  the  people  of  my  county  as  ex- 
isting there.  Direct  and  close  supervision  of  county  affairs  by  the  county  court  has  been 
very  beneficial  to  the  people  of  Bedford,  especially  in  the  great  matter  of  roads.  I  do  not 
believe  that  under  the  proposed  system  there  will  be  any  saving  of  expense  whatever  to 
the  people  of  Bedford  county,  whom  I  represent  directly  on  this  fioor,  and  I  very  much 
doubt  that  there  will  be  any  saving  to  the  people  of  the  State  at  large. 

I  shall  vote  for  the  motion  of  the  gentleman  from  Winchester,  not  becausiO  I  want 
to  return  exactly  to  the  present  system  of  county  courts,  but  because  I  hope  it  will  result 
in  a  recommittal  of  this  matter  to  the  committee,  and  that  they  will  be  instructed  to 
evolve  a  system  in  which  we  will  have  a  supreme  court  and  a  circuit  court  of  fewer 
judges,,  and  a  county  and  city  system.  I  would  leave  with  the  Legislature  the  power 
to  so  arrange  those  counties  and  cities  that  the  counties  that  are  large  enough  and 
tnat  so  desire  may  have  a  court  to  themselves,  and  that  those  counties  in  which  the 
evils  exist  that  have  been  complained  of  on  this  floor,  and  which  are  too  small  for  a 
separate  court,  may  get  together  and  go  to  the  Legislature,  have  the  counties  arranged 
in  a  district  and  let  there  be  a  county  court  for  the  district  presiding  over  this  number 
of  small  counties. 

In  that  way,  I  believe,  hy  a  reduction  of  the  number  of  circuit  courtsi,  and  by  a 
combination  of  a  number  of  counties  under  a  county  system,  we  can  get  rid  in  large 
measure  of  the  matter  of  expense,  by  making  a  reduction,  and  that  there  will  be  in  the 
counties  a  greater  opportunity  for  proper  transaction  of  the  court  business. 

I  hope  that  some  such  system  as  that  will  finally  be  evolved.  I  do  not  wish  to  be 
construed  as  making  any  captious  opposition  to  what  has  seemed  to  have  been  voted 
upon  tn  this  committee  by  a  large  majority.  I  dot,  however,  want  my  position  to  be 
clearly  understood  upon  this  floor;  and  I  hope  that  the  resolution  of  the  gentleman 
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from  Winchester  will  prevail,  so  that  this  matter  will  he  taken  up  again  in  the  com- 
mittee, and  a  system  of  courts  given  us  such  as  I  believe  is  proper. 

Mr  Meredith:  I  think  the  attack  of  my  friend  from  Fairfax  (Mr.  Moore)  has  been 
mostly  upon  the  courts  of  the  city  of  Richmond.  I  certainly  have  not  objected  to  his 
taking  part  in  the  discussion  upon  any  question.  I  have  never  contended  that  he  did 
not  have  just  as  much  right  to  attack  the  system  of  courts  of  the  city  of  Richmond  as 
I  had  to  express  my  view  upon  the  second  or  third  section  of  the  Constitution.  What 
I  have  objected  to  is  his  taking  an  erroneous  view  of  the  committee's  report,  and  sug- 
gesting that  we  shall  upturn  a  system  of  courts  upon  the  theory  that  the  committee's 
report  has  bound  the  State  to  them,  v/hen  it  has  done  nothing  of  the  kind. 

I  respectfully  submit  that,  as  a  lawyer,  he  ought  to  have  known  the  necessity  of 
being  extremely  careful  about  ever  upsetting  a  system  of  courts,  and  that  before  pro- 
posing to  do  a  thing  of  the  kind  he  should  see  that  the  ground  upon  which  he  thinks 
he  is  standing  is  absolutely  certain  and  safe  and  firm. 

The  gentleman  has  been  obliged  to  see  that  we  have  not  tied  the  hands  of  the  Leg- 
islature; that  we  leave  the  Legislature  absolutely  unbound;  and  that  all  we  propose  to 
do  is  to  leave  the  courts  of  the  city  of  Richmond  and  the  city  of  Norfolk  (I  believe  those 
are  the  only  two  cities  whose  population  is,  above  30,000)  and  the  courts  of  the  smaller 
cities  in  the  condition  in  which  they  are  now,  until  the  Legislature  shall  act. 

It  is  said  that  we  should  have  gone  on  and  said  what  shall  be  the  system  of  courts 
in  the  State. 

I  wish  to  say,  however,  that  I  voted  for  the  report  as  to  permitting  the  cities  under 
30,000  inhabitants  to  retain  their  hustings  court  or  corporation  court,  and  have  the 
circuit  court  also,  for  three  reasons: 

First,  it  so  existed;  second,  1  had  to  look  to  the  future,  to  see,  if  possible,  what 
might  happen  in  the  future;  third,  I  believed  that  retaining  those  courts  would  give 
elasticity  to  the  system  we  propose,  in  the  respect  of  using  the  city  courts  for  the  pur- 
poses of  the  county  when  necessary;  and  I  believe  it  will  be  found  necessary  in  .some 
instances.  Those  are  the  reasons  I  had.  If  this  does  not  meet  the  approval  of  the 
gentleman,  then  I  am  in  error. 

But  I  return  simply  to  the  system  of  the  city  of  Richmond.  We  have  been  told 
what  is  the  system  in  Washington;  we  have  been  told  what  is  the  system  in  Baltimore. 
As  to  the  systems  of  those  cities,  I  do  not  know;  I  cannot  speak.  The  gentleman  may 
be  more  familiar  with  them  than  I  am.  But  I  will  simply  say  that  on  yesterday,  when 
the  plan  of  the  city  of  Baltimore  was  recommended  to  me,  I  was  told  by  a  distinguished 
gentleman  on  this  floor  that  the  system  there  was  such  a  simple  one  that  you  could 
bring  a  suit  in  court,  and  it  would  be  parcelled  out  to  a  particular  judge,  and  the  whole 
bench  would  determine  upon  it.  Said  he:  "You  need  not  try  your  case  before  that 
judge  unless  you  want  to,  though."  Said  I:  "How  do  you  prevent  it?"  "Why,  the 
lawyer  puts  in  affidavit  that  he  believes  the  judge  to  have  prejudged  the  question,  or 
to  be  prejudiced."  "Well,"  said  I,  "do  you  propose  to  submit  the  bar  and  the  bench  of 
this  State  to  such  a  system  as  that?  And  is  there  no  objection  to  it?"  "^Tiy,"  said  he, 
"it  is  so  common  that  nobody  thinks  anything  about  it." 

That  isi  one  of  the  recommendations  of  the  gentleman  from  Fairfax — that  we  shall 
have  a  system  in  which  the  members  of  the  bar  can  file  affi^davits  that  they  believe  the 
judge  to  have  prejudged  the  case  or  to  be  prejudiced  against  it.  That  is  the  system 
which  is  recommended  to  us  as  highly  honorable  and  desirable! 

Now  let  me  explain  the  system  of  the  city  of  Richmond;  and  let  me  say  here  that 
it  is  the  simplest  that  can  possibly  be  devised,  so  far  as  I  can  see. 

We  have,  and  have  had  for  years,  under  the  old  Constitution,  what  has  been  called 
a  court  of  probate  and  record.  We  simply  term  it  the  chancerj^  court.  That  court 
has  exclusive  chancerj^  jurisdiction.  We  have  also  what  is  known  as  the  circuit  court 
of  the  city  of  Richmond.  That  court  has  only  common-law  jurisdiction  in  the  matters 
of  the  city  of  Richmond.  T\nien  it  gets  into  the  county,  it  tries  both  chancery  and 
common-law  questions ;  but  as  to  the  city  of  Richmond,  it  only  has  common-law  jurisdic- 
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tion.  I  speak  in  general  terms.  It  has  some  little  State  businessi  as  to  convicts  sent 
up  for  the  second  time;  but  I  am  speaking  now  as  to  its  general  features. 

We  have  then,  Mr.  Chairman  and  gentlemen  of  the  committee,  a  third  court,  which 
was  brought  intO'  existence  because  of  the  necessity  of  having  further  judiciary  for  the 
city.    Now,  what  was  done? 

We  provided,  in  the  act  creating  this,  court,  that  when  it  came  into  existence  it 
should  be  used  both  by  the  chancery  court,  in  order  to  relieve  it  of  a  surplus  or  con- 
gestion of  businessi  of  a  chancery  nature,  and  also  by  the  circuit  court  of  tne  city  of 
Richmond  for  the  purpose  of  handling  any  extra  business  that  it  might  have  of  a  com- 
mon-law nature.  The  court  has,  therefore,  both  chancery  and  common-law  jurisdiction. 
If  the  circuit  court  finds  itself  congested  as  to  common-law  business,  it  may  transfer 
it  to  the  law  and  equity  court.  When  the  law  and  equity  court  finds  itself  congested 
as  to  common-law  business,  it  may  send  it  to  the  circuit  court.  When  the  chancery 
court  finds  itself  congested  as  to  chancery  business,  it  may  send  it  tO'  the  law  and  equity 
court.  When  the  law  and  equity  court  finds  itself  congested  as  to  chancery  business,  it 
may  send  it  to  the  chancery  court. 

Recognizing  the  fact  that  there  was  sufficient  business  in  the  city  of  Richmond 
to  have  a  common-law  court;  recognizing  the  fact  that  there  was  sufficient  business  in 
the  city  of  Richmond  to  have  a  chancery  court;  thinking  it  was  not  desirable  to  have 
an  extra  court  for  chancery  business  because  we  might  have  necessity  for  two,  and 
thinking  that  we  did  not  have  sufficient  common-law  business  to  have  a  separate  court 
confined  to  common-law  business,  we  came  to  the  Legislature  and  asked  them  to  give 
us  a  court  having  both  jurisdictions,  in  order  that  it  might  relieve  either  one  or  the 
other,  as  necessity  might  arise. 

Is  there  any  system  simpler  than  that?  Is  there  anything  that  could  be  better 
devised,  upon  the  theory  that  we  would  not  ask  for  two  judges  because  we  did  not  have 
sufficient  business  of  a  separate  character  to  need  them,  but  that  we  had  necessity  for 
one  judge,  and  that  we  would  give  that  judge  jurisdiction  of  both  chancery  and  com- 
mon-law business,  so  that  the  judges  could  themselves  separate  and  divide  among 
themselves  the  business  as  might  be  necessary? 

"But,"  says  the  gentleman,  "the  great  evil  of  this  system  is  that  you  can  bring  your 
case  into  any  particular  court  of  common-law  or  any  particular  court  of  chancery." 

Is  that  such  an  evil,  even  admitting  that  it  is  so?  Is  it  such  an  evil  that  you  shall 
uproot  a  judicial  system,  because  I  simply  have  a  right  to  pick  out  the  court  into  which 
I  shall  go,  instead  of  having  a  system  by  which  I  am  obliged  to  go  into  a  particular 
-  court?  I  am  obliged  to  go  into  one  court,  under  the  Baltimore  system,  and  file  an 
affidavit  that  I  do  not  think  the  judge  ought  to  try  my  case.  I  ask  to  be  saved  from 
that. 

But  does  thisi  evil  really  exist?  I  thought  I  had  explained  to  the  gentleman,  in 
talking  to  him  in  private,  how  it  had  happened  in  the  city  of  Richmond  that  there  has 
been  somewhat  of  a  congestion  in  one  of  our  courts. 

Let  us  see  what  is  meant  by  a  single  system.  Do  you  mean  that  you  shall  have 
only  one  judge  in  a  circuit  because  you  are  obliged  to  have  more  than  one  judge  in 
a  circuit  because  you  are  obliged  to  have  more  than  one  judge  in  the  city  of  Richmond? 
Do  you  simply  mean,  by  a  single  system,  that  you  shall  have  only  one  court  between 
the  justices'  court  ^and  the  Court  of  Appeals?  That  isi  all  we  ever  meant  by  the  single 
system — that  there  shall  be  one  judge  between  the  justices  of  the  peace  and  the  Court 
of  Appeals. 

Is  not  that  the  system  which  we  have?  But  it  is  said,  "No;  you  have  the  privilege 
of  picking  your  judge,  and  going  into  one  court  or  the  other  as  you  may  choose." 

How  does  that  affect  the  question  of  jurisdiction?  How  does  that  affect  the  ques- 
,  tion  as  to  its  being  a  single  system?  We  have  not  any  more  right  of  appeal  than  you 
have.  W,e  go  into  a  court  and  try  our  case,  and  go  on  up.  Suppose  you  should  change 
this  arrangement — what  would  be  the  result?  You  would  simply  allow  us  to  have 
a  system  different  from  yoursi.  You  cannot  give  the  city  a  system  the  same  as  that  of 
the  counties  of  the  circuits. 


DEBATES  OF  THE  COXSTITUTIOXAL  COXTENTIOX  OF  VIRGINIA.  1655 

For  instance,  take  any  circuit  you  choose  to  name;  and  what  do  you  have?  You 
have  one  judge.  You  are  going  to  have  only  one  judge.  You  only  need  one  judge. 
We  need  three  judges.  Therefore,  you  are  obliged  to  have  a  different  system;  and  the 
only  difference  between  myself  and  the  gentleman  from  Fairfax  is  that  he  wants  his 
system,  while  I  ask  that  the  present  system,  which  is  beneficial  to  the  State,  shall 
remain. 

Suppose  you  adopt  his  system.  What  will  you  have?  You  have,  according  to  him, 
a  court  in  banc,  as  he  calls  it.  The  members  of  that  court  sit  one  in  one  room,  another 
in  another,  and  another  in  another;  and  they  try  these  cases  as  they  may  separate  them 
among  themselves. 

Is  that  the  condition  of  affairs  in  the  county?  Is  there  any  such  system  in  the 
county?  Do  you  not  see,  because  of  the  peculiar  circumstances  of  the  city,  that  you 
are  obliged  to  have  a  different  system,  and  that  the  only  question  is  as  to  which  system 
is  preferable? 

I  simply  say  that  we  have  tried  this  thing,  and  have  found  it  beneficial.  We  do 
not  ask  for  anything  extravagant;  we  simply  ask  that  it  be  allowed  to  remain  until  the 
Legislature  shall  see  fit  to  change  it. 

I  feel,  sir,  that  I  have  trespassed  upon  the  time  of  this  committee;  but  I  thought 
It  was  fair  to  them  that  before  they  voted  they  should  have  explained  to  them  the  pre- 
sumed facts  upon  which  the  argument  of  the  gentleman  from  Fairfax  was  based. 

Mr.  Hamilton:  Mr.  Chairman,  I  ask  the  indulgence  of  the  committee  for  a  few 
moments  to  express  to  them  and  to  my  friend  what  I  know,  from  personal  experience^ 
with  respect  to  the  necessity  for  judges  in  the  cities. 

As  I  understand  the  amendment  of  the  gentleman  from  Frederick  (Mr.  Harrison),, 
it  practically  amountsi  to  retaining,  in  the  judicial  system  of  the  State,  the  present  countv 
court  system.    There  is  practically  no  other  change. 

I  do  not  propose  to  say  anything  about  that.  As  to  the  county  court  system,  so  far 
as  I  am  concerned,  I  should  be  disposed  to  leave  it  to  the  gentlemen  representing 
country  constituents.  I  have  my  own  opinion  as  to  its  merits  and  demerits,  based  upon 
years  of  practice  and  experience.  I  have  felt  that  there  were  both  merits  and  demerits 
in  it.  I  have  always  thought  it  very  singular  that  a  judge  should  not  be  deemed  worthy 
of  jurisdiction  except  for  trifling  amounts  in  civil  cases,  and  yet  have  exclusive  jurisdic- 
tion with  respect  to  the  life  and  liberty  of  people.  I  do  not  think  such  a  plan  is  wise 
or  sensible.  I  do  not  think  it  advisable,  Mr.  Chairman,  that  any  judge  should  practice- 
law  anywhere. 

I  think  those  are  decided  objections  to  the  county  court  system. 

There  are  many  other  reasons  why  it  is  meritorious  and  advantageous.  But  as 
I  understand  it,  this  body  has  decided  that  question  four  or  five  times.  It  has  been 
argued  and  reargued  here,  and  passed  upon  and  voted  upon;  and  the  Judiciary  Com- 
mittee has  been  sustained  by  a  very  decisive  majority,  so  that  I  shall  say  nothing  more. 

Now  as  to  the  amendment  proposed  by  the  gentleman  from  Culpeper  (Mr.  Barbour). 
As  I  understand  the  amendment,  he  does  not  propose  to  allow  the  cities  of  the  Common- 
wealth to  have  any  judge  to  transact  their  business  except  a  circuit  court  judge,  who 
is  to  hold  as  many  terms  in  those  cities  as  may  be  necessary  and  as  may  be  fixed  by  the 
General  Assembly,  unless  the  city  contains  more  than  40,000  inhabitants.  I  believe  that 
is  about  right. 

There  are  only  two  cities  in  the  State  of  Virginia  that  contain  over  40,000  inhabi- 
tants— Richmond  and  Norfolk.  I  know  that  in  the  city  which  I  represent,  sir,  one  judge, 
even  if  his  whole  time  were  taken  up,  would  not  be  able  to  properly  attend  to  its  busi- 
ness. It  must  be  recollected  by  gentlemen  who  do  not  live  in  cities  that  a  great  deal 
of  the  business  of  the  people  living  in  the  surrounding  country  is  done  in  the  cities. 
Take  a  city  like  Petersburg,  or  Norfolk,  or  Danville,  or  Lynchburg,  and  to  a  large  extent 
the  business  of  the  people  for  40  or  50  or  60  miles  around  is  centered  in  that  market 
town.  That  is  where  their  contracts  are  made,  and  that  is  where  a  great  deal  of  the 
litigation  in  which  they  are  interested  comes  up.    Wherever  population  is  more  closely 
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gathered  together,  crime  is  more  frequent,  and  businessi  of  a  civil  nature  is  greater. 
So  that  you  cannot  judge  of  the  need  of  judges  merely  by  population. 

Under  the  amtendment  of  the  gentleman  from  Culpeper,  as  I  understand  it,  the  city 
of  Petersburg,  which  does  not  contain  40,000  inhabitants,  would  be  entitled  to^  only  one 
judge.  Certainly  it  would  take  his  whole  time,  and  even  then  he  could  not  attend  to 
the  business.  It  could  not  be  done.  As  a  result,  there  would  b©  very  great  injustice 
done,  not  only  to  the  civil  but  to  the  criminal  work. 

What  would  then  be  the  result,  Mr.  Chairman?  You  would  have  one  judge  there 
whose  whole  time,  for  eleven  months  in  the  year,  we  will  say,  would  be  taken  up  in  the 
endeavor  to  perform  the  work  of  that  city,  but  who  could  not  get  through  with  it;  and 
you  would  call  him  a  circuit  judge,  although  he  would  have  nO'  circuit.  The  only  differ- 
ence in  the  world  would  be  the  difference  between  calling  him  a  corporation  judge  and 
a  circuit  judge.  As  it  is,  the  city  of  Petersburg  has  somie  three  or  four  terms  of  the 
circuit  court  a  year,  and  eleven  terms  of  the  corporation  court.  The  latter  is  constantly 
in  session. 

Now,  I  do  not  know  that  it  is  essential  that  there  should  be  three  or  four  terms  of 
the  circuit  court  of  that  city;  but  it  is  essential  that  there  shall  be  at  least  two  terms 
of  that  court  to  do  the  business  which  cannot  be  done  by  the  other  judge.  The  juris- 
diction of  the  two  courts  is  concurrent,  except  that,  of  course,  the  circuit  court  has  no 
criminal  jurisdiction.  It  makes  no  difference  to  us  whether  you  call  the  judge  a  circuit 
judge  or  a  corporation  judge,  except  that  it  seems  that  to  call  him  a  circuit  judge  is  a 
misnomer,  if  his  entire  circuit  is  in  one  place  and  in  a  city;  and  if  the  gentleman  desires 
to  change  the  system  as  indicated,  I  trust  he  will  change  the  number  of  inhabitants 
provided  for  in  his  amendment.  It  makes  no  difference  to  us,  just  so  we  get  our  judicial 
business  attended  to. 

Mr.  Barbour:    I  will  state  to  the  gentleman  that  I  am  perfectly  willing  to  make 
it  20,000. 

Mr.  Hamilton:  I  think  that  would  be  better,  if  you  are  going  to  take  this  course 
at  all.  Do  not  understand  me  as  voting  for  your  motion,  sir,  because  I  prefer  the  matter 
as  it  is,  and  as  the  committee  reports  it;  but  certainly  a  limit  of  40,000  inhabitants  is 
too  high,  if  your  amendment  is  to  be  carried. 

I  hope  the  members  of  the  Convention  will  sustain  the  Judiciary  Committee  upon 
this  point.  I  am  satisfied  that  no  harm  can  be  done.  I  see  no  reason  why  the  judicial 
services  of  judgesi  in  cities  should  not  be  paid  for  just  as  they  are  in  the  counties. 
They  are  all  officers  of  the  State,  and  all  doing  the  work  of  the  State,  and  work  of  a 
general  judicial  nature. 

Mr.  Thornton:  Mr.  Chairman,  I  have  not  in  the  past  trespassed  upon  the  patience 
of  this  committee;  and  I  would  not  now  have  anything  to  say,  air,  except  for  the  deep 
interest  that  I  feel  in  the  question  before  this  committee. 

At  the  present  time  we  have  in  this  State  a  system  of  courts  consisting  of  county  • 
courts,  circuit  courts  and  corporation  courts;  and  it  is  claimed  that  there  have  been 
serious  objections  to  the  present  system,  upon  the  ground  that  it  has  proven  expensive. 

I,  for  my  part,  do  not  believe  that  the  country  people  are  so  anxious  to  have  the 
county  court  system  abolished  as  is  generally  believed  on  this  floor.  I  cannot  recall 
that  there  has  been  a  single  petition  to  this  body  asking  for  the  abolition  of  the  county 
courts.  But  I  do  recall,  sir,  that  a  number  of  petitions  have  come  here  asking  for  the 
retention  of  some  system  by  which  the  people  can  have  monthly  terms  in  their  counties. 
I,  for  my  part,  believe  thisi  would  be  the  wiser  plan.  I  do  not  believe  that  it  is  necessary 
or  essential  to  have  a  judge  in  every  county  in  this  State.  But  I  dO'  believe, ,  sir,  that 
the  people  ought  to  have  an  opportunity  to  have  a  monthly  term  if  they  so  desire. 

I  believe  that  the  matter  should  be  intrusted  to  the  Legislature.  I  believe  that  the 
Legislature,  coming  from  the  people,  should  be  relied  upon  to  do  what  the  people  desire, 
and  that  the  people  have  a  right  to  have  what  they  wish. 

Under  the  report  of  this  committee,  it  was  thought  better  to  do  away  with  the  county 
courtst;  and  the  country  people  have  raised  nO'  serious  objection  to  that  course,  provided 
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you  give  them  a  more  economical  system,  and  one  that  will  permit  a  monthly  term  of 
the  court  when  desired.  Under  the  present  system  the  counties  alone  pay  the  entire 
salaries,  of  their  county  judges.  The  circuit  judges  are  paid  by  the  State,  for  the  reason 
that  their  services  are  rendered  to  a  large  number  of  counties.  The  judges  in  the  cor- 
poration courts  outside  of  the  large  cities  are  paid  exclusively  by  the  corporations,  be- 
cause they  have  the  exclusive  use  of  their  services. 

What  changes  does  this  committee  propose  to  engraft  upon  this  Constitution? 
They  say  that  the  circuit  courts  should  not  in  the  future,  as  in  the  past,  be  paid  for  by  the 
State,  but  should  be  paid  for  in  part  by  the  State  and  in  part  by  the  counties  who  reap 
the  benefit  of  their  services;  and  that  seems  just  and  equitable. 

In  the  past,  as  I  say,  the  salaries  of  the  county  judges  were  paid  by  the  counties, 
because  they  had  the  exclusive  use  of  their  services.  Now  they  say,  let  the  circuit 
courts  be  paid  for  by  the  counties,  the  cities  and  the  State  who  get  the  benefit  of  their 
services. 

But  how  about  the  corporation  courts?  While  the  salaries  of  the  circuit  judges 
are  to  be  paid  by  those  who  get  the  benefit  of  their  services,  counties  and  cities  alike, 
the  corporation  judges,  who  render  services  to  the  cities  alone,  are  to  be  paid  in  the 
same  way,  one-half  by  the  city  and  the  other  half  by  the  State,  thus  requiring  the 
counties  to  contribute  to  the  salaries  of  the  city  judges. 

Mr.  Hamilton:  Suppose  it  takes  a  corporation  judge  and  a  circuit  judge  to  do  the 
work  necessary  in  the  city,  and  the  corporation  pays  its  proportion  of  the  salary  of  each 
of  them — half  in  the  case  of  the  corporation  judge,  and  its  proportion  in  the  case  of  the 
circuit  judge.    Is  not  that  putting  the  city  and  the  county  on  the  same  basis? 

Mr.  Thornton:  Yes,  sir;  and  that  is  right,  and  that  isi  what  we  want.  But  there 
are  cities,  sir,  which  we  claim  do  not  demand  the  exclusive  services  of  a  corporation 
court;  and  in  those  cities  the  State  ought  not  to  be  required  to  provide  two  courts,  to  be 
paid  for  equally  by  the  State.  If  it  has  been  right  in  the  past  for  the  corporation  to  pay 
the  entire  salary  of  the  judge  because  it  gets  the  exclusive  benefit  of  his  services,  why 
should  we  do  otherwise  in  the  future? 

Mr.  Hunton:  Does  my  friend  think  there  is.  no  obligation  upon  the  State  to  furnish 
a  tribunal  in  which  the  civil  disputes  of  its  citizens  in  the  cities  shall  be  settled? 

Mr.  Thornton:  I  will  try  to  make  myself  a  little  plainer  to  the  gentleman  from 
Fauquier,  and  I  wish  to  state  here,  sir,  that  I  love  and  respect  the  gentleman  from 
Fauquier.  I  do  not  believe  there  is  a  man  on  this  floor  whom  I  admire  more,  both  for 
his  ability  and  his  integrity,  than  the  gentleman  from  Fauquier.  And  I  remember  dis- 
tinctly hearing  one  of  the  most  convincing  arguments  that  I  have  heard  since  I  have 
been  in  this  Convention  fall  from  the  lips  of  the  gentleman  from  Fauquier,  antagonistic 
to  this  single  system,  and  advocating  a  system  similiar  to  the  one  suggested  by  the  gen- 
tleman from  Winchester. 

Mr.  Hunton:    And  my  friend  from  Prince  William  has  changed  his  position  as  well. 

Mr.  Thornton:  No;  my  friend  misunderstood  me,  I  said  personally  I  was  not  in 
favor  of  the  present  county  court  system,  but  was  in  favor  of  some  system  that  will 
give  a  monthly  term  of  the  court.  That  is  what  I  said,  sir;  and  if  I  did  not  m'ake  myself 
clear,  I  desire  to  do  so. 

As  to  the  question  my  friend  suggested,  I  agree  with  him  heartily  that  whatever 
number  of  courts  is  required,  whether  one  or  a  dozen,  to  transact  the  business  properly, 
either  in  the  city  or  in  the  county,  they  ought  to  have  it.  But  when  you  come  to  give 
a  city  of  14,000  inhabitants  both  a  circuit  and  a  corporation  judge,  and  say  that  a  dis- 
trict, large  and  populous,  which  has  a  large  amount  of  legal  business  to  transact,  can 
only  have  a  portion  of  the  services  of  a  judge,  and  yet  pay  part  of  the  salaries  of  each, 
I  say  it  is  unjust,  and  a  discrimination  against  which,  for  my  part,  I  desire  to  protest 
on  the  floor  of  this  Convention.  Under  the  old  system  the  counties  paid  the  entire 
salary  of  the  county  judge,  and  had  the  full  benefit  of  his  seiwices;  and  the  corporation 
judge  occupied  the  same  position  as  to  the  city.  Under  the  proposed  plan,  however, 
he  will  draw  one-half  of  his  salary  from  the  State,  w^hile  the  corporation  still  gets  the 
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entire  benefit  of  his  services.  It  is  against  this  injustice  and  discrimination  against 
the  counties,  and  in  favor  of  the  cities,  that  I  most  solemnly  protest. 

Mr.  Barbour:  Mir.  Chairman,  I  will  detain  the  committee  but  a  few  moments  in 
the  discussion  of  this  matter;  and  I  would  not  feel  justified  in  detaining  them  at  all  but 
for  somje  of  the  statements  that  have  been  made,  in  discussing  the  matter,  by  gentlemen 
who  are  opposed  to  the  view  I  take. 

In  the  first  place,  as  to  the  proportion  of  taxes  that  are  paid  by  the  counties  and 
cities  respectively,  my  friend,  the  gentleman  from  Fauquier  (Mr.  Hunton)  has  fallen 
Into  an  error  by  reason  of  the  fact  that  he  has  omitted  from  his  statement  all  reference 
to  the  capitation  taxes.  It  is  a  remarkable  fact  that  while  in  the  countiesi  of  this  Com- 
monwealth there  are  227,000  capitation  taxes  paid,  in  the  cities  of  this  State  there 
are  only  22,000 — about  10  per  cent.  And  when  those  are  taken  into  consideration  and 
are  added  to  his  figures,  he  will  find  that  my  first  statement  was  about  right,  and  that 
about  one-third  of  the  taxes  of  this  Commonwealth  are  paid  by  the  cities  and  two- 
thirds  of  them  by  the  counties. 

We  have  been  assailed  for  attempting  tO'  array  the  counties  of  the  State  against 
the  cities.  There  is  nothing  farther  from  my  mind,  Mr.  Chairman.  If  there  has  been 
any  arraying  in  this  matter,  any  drawing  of  distinctions,  it  has  been  by  the  gentlemen 
upon  the  other  side  of  this  question.  We  are  trying  to  put  the  counties  upon  identically 
the  same  footing  with  the  cities.  We  are  trying  to  get  a  uniform  system  of  courts  for 
the  entire  State — a  single  court  in  every  jurisdiction.  That  is  what  gentlemen  upon 
the  other  side  seem  to  be  unwilling  to  concede.  If  it  merely  applied  to  their  cities,  if 
it  did  not  affect  us  in  the  counties,  I  would  be  content.  But  by  reason  of  their  system 
they  increase  the  number  of  the  circuit  judges  necessary  in  the  State;  and  that  is  why 
I  object  to  the  position  taken  by  gentlemen  upon  the  other  side. 

If  you  dO'  not  want  your  cities  in  the  circuits,  then  take  them  out  of  the  circuits, 
and  we  can  get  along  without  you.  Have  your  city  courts,  if  you  want  them;  but  if 
you  want  the  benefit  of  circuit  judgesi,  then  take  circuit  courts  and  have  no  city  courts. 
Take  one  or  the  other. 

All  that  we  are  asking  in  this  matter,  Mr.  Chairman,  is  that,  since  one  system  of 
courts  shall  be  applied  to  the  whole  State,  that  the  cities  shall  be  put  on  exactly  the 
same  basis  as  the  counties,  and  that  all  of  the  facilities  that  are  necessary,  or  probably 
necessary,  shall  be  given  them.  Under  the  substitute  I  have  offered  there  is  all  of  the 
elasticity  that  can  in  any  way  be  required.  Whenever  it  is  necessary  in  any  of  these 
cities  that  there. shall  be  two  judges  they  can  be  provided  for. 

It  has  been  objected  that  we  will  be  uprooting  the  present  system  of  city  courts. 
The  gentleman  from  Richmond  said  it  would  result  in  confusion,  and  the  gentleman 
from  Fauquier  made  the  same  statement.  Why,  Mr.  Chairman,  it  would  result  in  no 
more  confusion  than  the  abolition  of  the  county  courts.  There  would  simply  be  a 
direction  that  the  records  of  one  court  be  transferred  to  the  other;  and  there  you  are. 
Absolutely  no  confusion  could  arise.  This  single  system  was  recently  adopted  when 
the  new  Constitution  of  New  York  went  into  effect.  The  courts  were  all  consolidated; 
the  records:  of  one  court  were  just  directed  to  be  transferred  to  the  keeping  of  the  other 
court,  and  I  have  never  heard  that  any  great  confusion  resulted. 

Mr.  Braxton:  May  I  interrupt  the  gentleman  one  moment?  Do  you  concede  that- 
in  cities  of  a  certain  size,  where  the  business  will  justify  it,  there  should  be  more  than 
one  judge  of  the  circuit  court? 

Mr.  Barbour:  In  some  cities;  yes,  sir.  I  will  say  that  so  far  as  the  city  of  Rich- 
mond is  concerned,  I  do  not  think  it  will  result  in  any  saving.  It  is  in  these  minor 
cities,  having  ten,  fifteen  or  twenty  thousand  inhabitants,  where  there  is  no  necessity 
for  the  exclusive  services  of  one  judge,  that  you  deprive  us  of  the  right  to  put  them 
into  circuits  and  to  put  one  or  two  adjoining  counties  with  them,  and  in  that  way  cut 
down  the  aggregate  number  of  judges  that  will  be  necessary. 

Mr.  Meredith:  That  if  the  necessity  of  litigation  requires  two  judges  in  the  part 
of  the  State  which  you  call  a  city,  they  shall  pay  for  their  judges,  when  they  pay  just 
as  much  taxes  as  the  parts  of  the  State  where  that  is  not  required? 
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Mr.  Barbour:  No,  sir.  If  my  friend  will  permit  me,  that  is  not  the  proposition. 
My  proposition  is  that  the  State  will  furnish  him  every  judge  he  needs.  If  he  says,,  "I 
do  not  want  to  go  into  this  court,  but  I  want  another  one,"  then.  I  say  to  him,  "You  can 
establish  your  other  court,  but  the  State  will  maintain  a  court  for  you  which  will  be 
adequate  to  attend  to  all  of  your  litigation." 

Mr.  Braxton:  The  question  I  wish  to  ask  is  this:  The  gentleman  says,  if  I  under- 
stand him  correctly,  that  one  of  his  reasons  for  supporting  this  proposition  is  that  there 
should  not  be  two  or  more  courts  of  co-ordinate  jurisdiction  in  these  cities,  so  that  a 
man  can  select  his  tribunal. 

Mr.  Barbour:    Yes,  sir. 

Mr.  Braxton:    Do  you  not  find  yourself  left  to  these  two  alternatives? 

If,  in  a  city  where  there  are  two  or  more  judges  of  the  circuit  court  (which  you 
admit  may  exist),  the  law  provides  that  whichever  judge  takes  up  a  chancery  case  he 
shall  continue  to  exclusively  handle  and  dispose  of  it,  you  have  the  same  selection  of 
judges  that  you  wish  to  avoid.  If,  on  the  other  hand,  there  is  a  rotation  of  judges,  the 
different  judges  holding  the  different  terms  of  court,  you  would  have  a  condition  of 
affairs  where  the  same  identical  chancery  suit  would  be  heard  this  month  by  A,  next 
month  by  B,  and  next  month  by  C.  In  other  words,  there  would  be  three  judges  trying 
the  same  case  at  the  same  time. 

Mr.  Barbour:  My  friend  is  conjuring  up  difficulties  which  do  not  exist  in  the  plan. 
If  he  were  a  member  of  the  Legislature,  and  we  were  introducing  a  bill  here  to  cover 
that  point,  he  might  be  able  to  criticise  it  upon  that  ground. 

Mr.  Braxton:  I  ask  you  how  you  can  avoid  falling  on  either  one  or  the  other  of 
those  two  alternatives. 

Mr.  Barbour:  I  will  say  that  you  would  only  have  one  clerk's  office,  and  you  would 
bring  your  suit  into  that  office;  and  after  it  is  brought  into  that  office,  a  litigant  would 
have  no  further  control  as  to  what  court  or  what  judge  he  should  go  before.  His  case 
would  then  be  assigned  by  regulations  to  be  provided  by  law.  That  is  where  you  get 
around  that  difficulty,  sir. 

As  far  as  the  question  of  divisions  is  concerned,  it  will  be  entirely  competent  for  the 
Legislature  to  make  the  divisions  along  either  line.  They  can  either  provide  that  cer- 
tain judges  shall  have  jurisdiction  over  certain  subject-matters,  or  they  can  have  the 
judges  circulate,  and  have  all  of  them  exercise  all  of  the  jurisdiction.  Those,  however, 
are  matters  of  detail  to  be  provided  for  by  the  Legislatures,  and  are  not  proper  matters 
for  a  Constitutional  provision. 

It  has  been  argued  here,  and  I  was  surprised  to  hear  the  gentleman  from  Bruns- 
wick (Mr.'  Turnbull)  take  that  position,  that  we  should  not  go  into  this  matter  because 
we  have  voted  upon  these  propositions,.  I  will  call  the  attention  of  my  friend  from 
Brunswick  to  the  fact  that  this  proposition  has  never  been  presented  to  this  Convention. 
It  has  never  been  presented;  and,  although  it  does  come  in  late,  it  comes  in  within  the 
bounds  of  the  time,  under  parliamentary  law,  when  it  can  be  considered.  It  is  our  duty, 
if  upon  consideration  we  come  to  the  conclusion  that  it  is  a  right  principle,  to  ingraft 
it  into  the  Constitution.  It  is  no  excuse  to  say  that  we  have  had  time  heretofore.  We 
are  sent  here  by  the  people  to  get  the  very  best  system  we  can,  and  it  would  be  a  poor 
answer  to  go  back  to  our  constituents!  and  say,  "Well,  I  did  not  put  that  plan  in  the 
Constitution  because  it  was  not  offered  until  we  had  been  considering  the  report  for 
about  ten  days."  I  do  not  think  that  would  be  a  sufficient  reason  for  failing  to  put  a 
correct  principle  into  the  Constitution. 

Then,  my  friends  say  it  will  uproot  the  whole  Constitution,  the  whole  provision, 
as  we  have  considered  it.  The  *gentlemen  are  entirely  mistaken  there.  It  will  only 
require  an  alteration  in  one  section  of  the  Constitution  as  it  has  been  adopted,  and 
will  require  that  two  sections  be  stricken  out  entirely.  Those  are  the  only  changes 
that  will  be  necessary  in  the  report  as  we  have  considered  it.  It  will  only  make  it 
necessary  to  strike  out  lines  from  G  to  11  in  Section  11,  and  to  strike  out  all  of  Sections 
12  and  13. 

Mr.  Hunton:    Would  not  that  necessitate  a  redistricting  of  the  State? 
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Mr.  Barbour:  Of  course  it  would  necessitate  a  redistricting  of  the  State.  Tliat 
is  what  we  are  fighting  for,  because  you  have  too  many  judges  here,  and  we  want  to 
reduce  their  number. 

Mr.  Turnbull:    Has  not  the  question  of  redistricting  been  passed  upon  liere? 

Mr.  Barbour:  Under  this  system;  that  is  all.  I  think  the  districts  a&  laid  out  are 
probably  as  good  as  you  can  get  them  under  this  system,  but  I  want  to  put  this  principle 
into  the  Constitution,  and  then  have  this  committee  redistrict  it  in  accordance  with 
the  principle  announced  in  this  Section  1. 

I  call  the  attention  of  the  committee  to  the  fact  that,  as  I  stated  to  the  gentleman 
from  Petersburg  I  would  do,  I  have  changed  the  limit,  cutting  it  down  from  40,000  to 
20,000,  and  removing  every  possible  objection  that  can  be  made  as  a  matter  of  principle 
to  this  amendment.    I  hope,  therefore,  it  will  be  supported  by  the  committee. 

Mr.  Thom:  I  had  hoped,  MT.  Chairman,  that  we  would  be  spared  this  controversy. 
If  I  may  be  permitted  to  say  so,  in  my  own  service  on  the  Judiciary  Committee  my 
guiding  principle  has  been  to  consult  the  views  of  the  country  members  of  this  Con- 
vention and  of  that  committee  in  reference  to  the  system  of  courts  for  the  country. 
I  did  not  think  it  was  too  much  to  expect,  in  return,  that  the  members  of  the  Convention 
from  the  cities  should  be  considered  as  capable  and  as  trusitworthy  to  represent  the 
interests  of  their  constituents  in  the  matter  of  this  judicial  system. 

I  cannot,  of  course,  deny  to  any  gentlemian  upon  this  floor  the  constitutional  right 
tO'  criticise  the  system  of  courts  for  any  part  of  this  Commonwealth,  be  it  city  or  country. 
But  I  doi  feel  that  in  that  spirit  of  mutual  trust  and  confidence,  in  that  spirit  of  comity 
which  should  exist  between  us,  in  that  desire  which  I  feeil,  and  which  I  am  sure  the 
other  gentlemen  from  the  cities  feel,  that  everything  which  is  to-  the  interest  of  the 
country  should  be  accorded  it  by  this  Constitution,  the  views  which  the  gentlemen  from 
the  cities  entertain  as  to  their  own  institutions  should  be  respected. 

We  must  bear  in  mind,  Mr.  Chairman,  that  all  the  complaint  and  criticism  which 
has  been  made  against  the  judicial  system  of  this  State  has  been  directed  against  the 
county  court  system,  and  not  against  the  system  of  courts  as  it  exists  in  the  cities. 
There  never  has  been,  sO'  far  as  I  know,  any  public  criticism  whatever  of  the  system 
of  courts  as  they  now  exist  in  the  citiesi  of  this  Commonwealth.  So  that  the  evil  which 
we  came  here  to  remedy,  and  the  evil  to  which  we  have  been  addressing  ourselves,  is  to 
remove  the  complaint  which  has  been  made  against  the  county  court  system  by  the 
country  people  themselves.  As  for  me,  if  the  country  people  wanted  to  retain  the 
county  court  system,  they  should  have  my  vote ;  but,  as  I  understand,  there  is  a  well-nigh 
universal  demand  on  the  part  of  the  country  members  that  that  system  shall  be 
abolished,  and  it  was  in  deference  tO'  that  demand  that  I  gave  my  adhesion,  against  my 
own  views,  to  the  new  system  which  has  now  been  adopted. 

I  gave  a  tentative  vote-  in  the  Committee  on  the  Judiciary  for  a  dual  system  of 
courts;  for  a  system  under  which  there  should  be  one  district  of  four  counties  under 
one  judge,  who  should  hold  a  court  every  month,  and  where  there  should  be  an  inter- 
mediate circuit  court  of  appeals  which  should  go  tO'  each  county  and  hear  appeals  on 
the  original  record.  But  when  I  was  overruled  there  by  the  votes  of  the  country  mem- 
bers, I  did  not  bring  my  fight  upon  this  floor,  but  was  content  to  defer  to  the  views  of 
those  gentlemen  who  would  be  most  affected  by  it. 

Mr.  Pettit:  Where  does  the  gentleman  get  his  information  as  to  any  public  demand 
for  the  abolition  of  the  county  courts?  To  what  members  of  this  Convention  from  the 
country  does  he  refer  when  he  says  that  the  country  members  were  in  favor  of  the 
abolition  of  the  county  courts? 

Mr.  Thom:  Of  course  I  did  not  refer  to  my  friend  from  Fluvanna,  but  I  referred 
to  that  overwhelming  vote  of  this  Convention,  which  I  had  foreseen,  which  overwhelmed 
him  in  his  contention  that  the  county  courts  should  be  retained.  I  say  that  we  had 
country  members  on  that  committee  who  voiced  that  sentiment,  and  it  was  to  them  that 
I  referred,  and  to  the  sentiment  as  I  read  it  in  the  State.  And  I  did  not  read  it  erron- 
eously; because,  with  all  the  reverence  that  we  have  for  the  gentleman  from  Fluvanna, 
as  much  as  we  are  all  delighted  to  take  counsel  from  him,  we  found  that  when  he  con- 
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tended  on  this  floor  for  a  retention  of  the  system  of  county  courts,  he  could  muster  but 
nine  votes  on  his  side  of  the  case,  with  an  overwhelming  vote  on  the  other. 

Mr.  Pettit:  I  was  not  present  when  that  vote  was  taken.  I  wd.s  not  in  the  hall 
at  the  time. 

Mr.  Thom:  I  was  referring  to  the  advocates  of  the  proposition;  I  was  not  referring 
especially  to  him,  although  he  had  been  conspicuous  here  for  his  advocacy  of  the  old 
county  court  system,  and  had  been  heard  more  than  once  before  this  body  in  advocacy 
of  it. 

I  will  say  that  I  do  not  see  anything  in  the  attitude  of  the  city  members  of  this 
Convention  to  invite  hostility  on  the  part  of  the  country  members.  On  the  other  hand, 
and  quite  to  the  contrary,  there  has  been  an  absolute  spirit  of  deference  to  the  views 
of  the  country  members  on  the  part  of  the  city  members  of  this  Convention,  and  I  claim 
the  full  share  and  the  full  measure  of  it  for  mj^self.  I  see  no  reason,  Mr.  Chairman, 
why  it  should  be  attempted  here  to  establish  this  guardianship  over  the  system  of 
courts  in  the  cities.  It  is  not  justified  by  anything  in  their  history.  It  is  not  justified 
by  anything  in  the  workings  of  the  system.  It  is  not  justified  by  any  indifference  to, 
or  dissatisfaction  with,  it  existing  among  the  people  who  are  principally  effected  by  it. 

A\nien  we  come  to  the  question  of  taxation,  upon  which  so  much  stress  has  been 
laid  before  this  Convention,  I  ask  the  attention  of  the  members  to  thiS'  plain  statement 
of  fact:  Although  the  net  amount  charged  against  the  treasuries  of  the  counties  of 
this  State  is  only  $461,000,  the  net  amount  charged  against  the  treasuries  of  the  cities 
of  this  State  is  $797,000. 

In  other  words,  after  returning  to  the  counties  what  they  get  out  of  the  public 
treasury  there  is  only  $461,000  left  for  general  purposes;  whereas,  after  returning  to  the 
cities  everything  that  they  get  out  of  the  public  treasury  there  is  $797,000  left  for  public 
purposes.  And  while  I  am  here  listening  to  the  criticisms  of  these  cities,  I  find  the 
striking  instance  that  the  citj^  of  Staunton,  which  is  required  here  to  pay  for  its  own 
court  in  toto,  pays  into  the  State  Treasury  over  $17,000  a  year,  after  getting  all  the  de- 
duction to  which  it  is,  entitled  by  the  return  which  the  State  makes  to  it. 

A  much  greater  amount  than  that  is  paid  by  many  of  the  counties  which  the  gen- 
tlemen are  here  so  loudly  representing;  and  I  ask  the  gentlemen  of  this  Convention 
to  listen  to  those  figures,  and  to  consider  whether  or  not  that  fact,  from  the  most  ma- 
terial standpoint,  does  not  entitle  the  cities  of  this  State  to  ask  for  the  poor  privilege 
of  preserving  their  own  institutions  in  the  way  that  has  been  found  most  acceptable  to 
their  people. 

When  I  look  further,  I  find  that,  al+hough  the  county  court  system,  which  was 
paid  for  altogether  by  the  counties,  cost  the  counties  $47,000,  and  in  the  change  of  sys- 
tem an  additional  charge  of  over  $7,000  is.  put  upon  the  State  Treasury',  the  only  saving 
that  is  made  in  favor  of  the  counties,  and  they  save,  over  the  charges  hereto- 
fore paid  by  them,  the  sum  of  $22,000  a  year.  In  other  words,  there  is  not  anything 
saved  hy  the  cities.,  but  a  loss  made  by  the  State,  and  over  ^22,000  saved  by  the  present 
sj^stem  to  the  county  treasuries. 

One  thing  more  has  been  said  against  this  system,  Mr.  Chairman;  and  that  is, 
that  it  is  contrary  to  principle  that  there  should  be  two  courts  of  concurrent  jurisdic- 
tion in  the  same  territory.  That  is  by  no  means  an  unmixed  evil,  if  it  be  an  evil  at 
all.  Any  man  who  has  been  engaged  in  the  practice  of  his  profession  for  a  considerable 
number  of  jesiYs  in  one  of  these  cities  will  find  that  it  is  well  for  the  public  interest 
that  certain  classes  of  litigation  should  be  put  in  the  hands  of  certain  judges  and 
not  in  the  hands  of  others.  There  are  certain  judges  who  may  be  elected  hy  the  people 
who  have  a  fine  talent  for  admininstration  suits,  who  will  take  hold  of  property  and  ad- 
minister it  with  an  eye  to  its  best  business  interest,  while  there  are  other  judges  who 
will  stick  close  to  the  technical  difiiculties  and  principles  of  the  law.  Now,  when  a  great 
propertj'  is  taken  and  put  into  the  hands  of  a  court,  it  is  desirable  that  it  should  be 
put  in  the  charge  of  a  business  judge,  of  a  judge  who  knows  business  principles  and  who 
will  administer  the  law  in  full  recognition  of  the  best  interests  of  the  property  from 
a  business  standpoint. 
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That  IS  why  it  isi  desirable  for  the  cities  to  have  this  class  of  jurisdiction — so  that 
property  which  comes  into  the  court  may  not  b©  administered  in  a  narrow,  technical, 
wasteful,  destructive  way,  but  may  be  put  in  the  hands  of  some  man  with  broad  busi- 
ness conceptions,  who  can  conserve  and  promote  its  best  interests. 

Gentlemen,  let  me  say  to  you  that  we  are  satisfied  in  the  cities  with  the  institutions 
we  have.  We  are  willing  to  have  the  counties  save  the  immense  amount  that  is  saved 
here,  without  a  corresponding  saving  to  the  cities.  We  only  ask  you  to  let  us  alone; 
to  let  our  people  have  institutionsi  which  have  been  found  satisfactory  in  practice,  and 
not  to  deprive  us  of  them  at  the  behest  of  gentlemen  who  are  in  no  wise  interested  in 
them. 

I  ask  you  to  sustain  the  report  of  the  Committee  on  the  Judiciary  on  this  question. 

Mr.  Thomas  L.  Moore:  Mr.  Chairman,  if  it  is  in  order,  I  want  to  offer  a  substitute 
for  the  entire  report  of  the  committee.  I  understand  that  the  gentleman  from  .Win- 
chester has  offered  what  he  definesi  as  a  substitute  for  the  committee's  entire  report, 
but  I  think  it  will  be  found,  upon  examination,  that  it  is  not  such  a  substitute. 

That  the  present  judiciary  system,  as  fixed  by  the  Constitution  and  laws  in  pursu- 
ance thereof,  be  substituted  for  the  system  contemplated  by  the  committee  report. 

Mr.  Thomas  L.  Moore:  Now,  Mr.  Chairman,  with  reference  to  the  substitute  I  have 
but  very  little  to  say.  There  is  an  evident  desire  upon  the  part  of  the  committee  to 
settle  this  matter  as  soon  as  possible,  but  I  desire  tO'  say  that  I  have  listened  to  the  dis- 
cussion of  the  proposed  judiciary  system  during  several  months  in  w^hich  the  matter 
was  before  the  committee,  and  since  it  has  been  under  discussion  before  the  Committee 
of  the  Whole,  and  the  more  I  have  heard  it  discussed  the  more  I  have  been  convinced 
in  my  opinion  that  we  should  not  change  the  present  judiciary  system  of  this  State. 

One  reason  why  we  should  not  change  it  that  has  not  yet  been  adverted  to  upon 
this  floor  is  that  our  people  are  all  familiar  with  the  present  system;.  It  will  take  us 
months,  and  perhaps  years,  to  adjust  this  new  system  to  the  condition  of  affairs  in  our 
State.  Mr.  Chairman,  there  has  been  no  showing  here  that  it  would  be  a  saving  in 
expense;  and  after  a  thorough  consideration  of  the  whole  matter,  and  without  entering 
into  any  lengthy  discussion,  I  believe  it  is  better  for  us  to  maintain  the  present  judi- 
ciary system,  as  fixed  by  the  Constitution  and  the  laws,  than  to  attempt  any  change 
of  it. 

The  Chairman:  The  question  is  on  agreeing  to  the  amendment  of  the  gentleman 
from  Culpeper  (Mr.  Barbour). 

The  amendment  was  rejected;  there  being,  on  a  division,  ayes  24,  noes  37. 

The  Chairman:  The  question  is  on  the  amendment  proposed  by  the  gentleman 
from  Montgomery  to  the  substitute  of  the  gentleman  from  Winchester. 

The  amendment  was  rejected. 

The  Chairman:  The  question  now  recurs  on  the  substitute  proposed  by  the  gentle- 
man from  Winchester  (Mr.  Harrison). 

The  substitute  was.  rejected.  /  '  ■ 

On  the  motion  of  Mr.  Hunton  the  committee  rose. 

The  President  having  resumed  the  chair,  Mr.  Boaz  reported  that  the  Committee  of 
the  Whole,  having  had  under  consideration  the  report  of  the  Committee  on  the  Judi- 
ciary, had  instructed  him  to  report  to  the  Convention  that  they  had  completed  their 
work  and  desired  to  report  back  to  the  Convention  the  report  of  the  Committee  on  the 
Judiciary  with  amendments  thereto. 

On  motion  of  Mr.  Mcllwaine  the  Convention  resolved  itself  into  Committee  of  the 
Whole  for  the  further  consideration  of  the  report  of  the  Committee  on  Education  and 
Public  Instruction. 

Mr.  Mcllwaine:  Mr.  Chairman,  the  pending  question  isi  on  the  amendment  of  the 
gentleman  from  Charlotte  (Mr.  Eggleston)  to  Section  7  I  ask  that  that  amendment 
be  read. 

The  Secretary  read  as  follows: 

Strike  out  after  the  word  "require,"  in  line  18,  the  words:  "Provided,  that  such 
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primary  schools  as  may  be  established  shall  be  maintained  at  least  four  months  of  each 
year  before  any  part  of  the  fund  assessed  and  collected  may  be  devoted  to  the  estab- 
lishment ot  schools  of  the  highest  grade. 

MFi.  Mcllwaine:  Mr.  Chairman,  I  think  the  committee  ought  to  understand  the 
status  of  the  question.  I  do  not  propose,  until  something  is  said  to  the  contrary,  to 
do  anything  more  than  explain  that  Section  7  directs  the  General  Assembly  to  apply 
the  annual  interest  on  the  literary  fund  and  other  funds,  etc.,  to  the  schools  of  the 
primary  and  grammer  grades.    Then  the  section  goes  on  to  read  thus: 

Each  city,  town  (if  the  same  be  a  separate  school  district)  county  and  school  dis- 
trict is  authorized  to  raise  additional  sums  by  a  tax  on  property  not  to  exceed  in  the 
aggregate  five  mills  on  the  dollar  in  any  one  year,  to  be  apportioned  and  expended  by 
the  local  school  authorities  of  said  cities,  towns,  counties,  and  districts  in  establishing 
and  maintaining  such  schools  as  in  their  judgment  the  public  welfare  may  require:  Pro- 
vided, that  such  primary  schools  as  may  be  established  shall  be  maintained  at  least  four 
months  of  each  year  before  any  part  of  the  fund  assessed  and  collected  may  be  devoted 
to  the  establishment  of  schools  of  the  highest  grade. 

The  gentleman  from  Charlotte  moves  to  strike  out  all  after  "provided,"  and  if 
that  is  done  there  will  be  no  provision  at  all  in  the  Constitution  for  the  maintenance 
of  primary  and  grammar  grades  of  schoolsi,  except  under  the  State  funds.  I  under- 
stand that  at  present  the  law  requires  counties  or  school  districts  to  add  enough  to  the 
local  taxation  to  bring  up  the  school  term  to  at  least  five  months;  otherwise  no  part 
of  this  State  fund  can  be  appropriated  to  that  county  or  school  district. 

If  the  amendment  is  carried,  it  will  put  it  in  the  power  of  counties  not  to  furnish 
anything  to  any  schools  of  the  primary  or  grammar  grades  beyond  what  is  necessary 
to  establish  certain  primary  and  grammar  grades  of  schools.  They  can  locate  those 
primary  and  grammar  grades  at  two,  three,  four  or  five  points  in  the  State  and  have 
them  there.  They  will  have  it  wholly  under  their  control,  as  I  understand  it,  to  appor- 
tion unequally  the  fund  received  from  the  State  either  to  the  white  schools  or  to  the 
colored  schools;  whereas,  under  the  14th  Amendment,  as  I  understand  it,  it  is  manda- 
tory that  the  State  taxes  shall  be  equally  apportioned  between  these  schools.  It 
seems  to  me  that  the  carrying  of  the  amendment  of  the  gentleman  would  utterly  disrupt 
the  whote  State  school  system,  put  it  on  an  entirely  different  plan  from  that  which 
it  occupies  at  present,  and  deteriorate  the  w^ork  which  is  being  done,  instead  of  ad- 
vancing it.    Therefore,  I  hope  the  amendment  which  is  proposed  will  be  voted  down. 

Mr.  Eggleston:  Mr.  Chairman,  I  do  not  feel  like  discussing  this  question  again, 
but  it  is  some  time  since  it  was  before  the  committee,  and  I  will  ask  the  indulgence 
of  the  committee  for  a  short  time  to  call  their  attention  to  the  effect  of  this  amend- 
ment. 

The  chairman  of  this  committee,  the  gentleman  from  Prince  Edward  (Mr. 
Mcllwaine),  just  before  he  took  his  seat,  stated  that  to  adopt  this  amendment  would 
disrupt  the  whole  free  school  system  as  at  present  constituted.  Now,  Mr.  Chairman, 
the  fact  of  the  business  is,  that  when  you  adopt  this  amendment  you  place  the  free 
school  system  just  where  it  is  to-day.  You  go  back  to  the  language  of  the  present 
Constitution;  and  how  the  chairman  of  the  committee  can  claim  that  it  will  disrupt 
and  ruin  the  school  system  to  readopt  a  section  of  the  Constitution  under  which  the 
present  school  system  has  been  built  up  and  is  conducted  to-day  is  beyond  me. 

Mr.  Chairman,  I  think  the  people  of  the  State  certainlj^  have  a  right  to  expect  from 
this  Convention  as  good  treatment  as  they  received  at  the  hands  of  the  Undei-wood  Con- 
stitution. The  Underwood  Constitution,  while  it  provided  for  a  State  fund  and  under- 
took to  say  exactly  how  that  State  fund  should  be  expended,  that  it  should  be  distributed 
according  to  the  school  population  in  the  several  school  districts  of  the  State,  recognized 
a  principle  which  I  assert  is  the  foundation  principle  of  a  democratic  government,  the 
right  of  home  rule.  It  gave  the  several  districts  in  this  State,  the  cities  and  counties, 
the  right  to  levA^  a  special  tax  to  be  expended  within  their  own  limits;  and  even  the 
Underwood  Constitution  did  not  dare  to  go  to  those  people  and  say  exactly  how  they 
should  expend  that  local  tax. 
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I  want  to  know,  therefore,  where  the  necessity  comes  in  for  this  provision.  If  even 
the  Underwood  Constitution  gave  us  the  right  to  expend  our  local  taxes  as  we  see  fit, 
wherein  is  the  necessity  of  putting  into  this  Constitution  this  provision  which  robs  us 
of  the  right  which  we  have  enjoyed  all  these  years,  and  why  should  this  committee  he 
told  that  a  continuation  of  that  right  to  the  several  districts  and  counties  in  the  State 
would  be  to  disrupt  and  ruin  the  public  school  system? 

I  humbly  submit,  gentlemen  of  the  committee,  that  it  will  take  something  more 
than  a  bare  assertion  to  convince  this  committee  that  that  is  true.  How  does  it  inter- 
fere with  the  system?  It  makes  the  language  identical  with  the  language  of  the  present 
Constitution,  and  under  that  language  the  system  has  not  been  disrupted.  The  respec- 
tive cities  have  levied  on  themselves  special  taxes  and  built  up  splendid  schools.  The 
counties  have  levied  a  county  school  tax,  supplementing  the  State  tax  by  the  county  tax. 
The  districts  have  levied  taxes  for  school  purposes.  For  years  and  years,  under  the 
administration  of  these  local  authorities,  by  the  use  of  thesie  local  taxes,  the  school 
system  has  been  improved,  and  it  seems  to  me  that  instead  of  the  retention  of  this  pro- 
vision having  the  effect  to  disrupt  the  school  system  the  proposed  system  will  have  the 
effect  of  saying  to  the  local  authorities,  "We  shall  decide  how  you  shall  distribute 
your  public  funds."  That  will  come  nearer  disrupting  the  public  school  system  than 
will  the  retention  of  the  present  article  in  the  Constitution. 

What  is  the  use  of  it?  Have  we  not  a  right  to-  expect  as  fair  treatment  from  this 
Convention  as  we  got  from  the  Underwood  Convention?  Is  there  any  reason  why  this 
Convention  should  undertpJve  to  perpetrate  on  us  an  outrage  far  beyond  what  the  Under- 
wood Constitution  ever  undertook?  I  have  not  heard  a  single,  good,  valid  reason  for 
it.  When  I  made  the  motion  to  strike  out  the  proviso  in  this  section,  I  gave  as  my 
reason  for  it  that  you  virtually  put  an  inhibition  on  some  counties  which  would  pre- 
vent their  establishing  graded  schools.  That  seemed  to  me  to  be  an  outrage,  a  wrong 
to  those  people.  The  State  is  expending  hundreds  of  thousands  of  dollars  for  higher 
education,  and  you  come  here  and  undertake  to  pat  a  provisiion  in  this  Constitution 
whereby  the  State  cannot  appropriate  one  dollar  to  graded  schools  in  a  county  in  this 
State.  And  you  do  more  than  that.  After  you  have  forbidden  the  State  to  establish 
such  schools  in  the  counties,  you  put  your  hands  on  the  counties  themselves  and  say: 
"You  shall  only  establish  those  schools  under  certain  conditions;  that  is,  you  shall 
run  every  common  school  for  four  months  in  the  year  before  you  shall  establish  a 
*     graded  school." 

I  want  you  to  bear  in  mind,  gentlemen,  that  this  does  not  become  a  practical  ques- 
tion in  the  cities.  On  account  of  their  larger  wealth,  their  larger  taxable  values,  a 
very  small  tax  raises  a  fund  sufficient  to  run  their  schools  for  four  months  in  the  year; 
but  when  you  come  to  the  counties  it  is  a  practical  question,  and  you  are  virtually 
saying  to  the  youth  of  the  country  districts,  as  far  as  you  can  do  it,  "You  shall  derive 
no  benefit  from  these  institutions  of  higher  learning  except  on  certain  conditions." 

Now,  it  was  not  my  intention  when  I  introduced  this  amendment  to  give  to  this 
•  debate  the  turn  which  it  afterwards  took.  I  thought  I  stated  valid  reasons  why  this 
provision  should  be  stricken  out  and  why  we  shoTild  retain  the  present  provision  of  the 
Constitution  in  regard  to  local  funds;  but  other  matters  were  injected  into  this  debate, 
and  ,it  crops  out  that  the  sole  intention  in  putting  this  amendment  into  the  Constitution 
is  to  compel  the  local  authorities  to  expend  that  local  fund  for  the  equal  benefit  of 
the  white  and  colored  schools;  this  Convention  thereby  undertaking  to  say  to  my  boy 
and  yours,  "You  may  climb  if  you  can,  but  I  will  make  you  yoke-fellow  to  a  negro;" 
and  when  he  climbs  up  the  rounds  of  the  educational  ladder,  he  must  drag  his  yoke- 
fellow with  him.  Is  there  any  occasion  or  necessity  for  it?  If  the  Underwood  Consti- 
tution did  not  see  fit  to  put  that  indignity  on  my  children  and  on  yoursi,  do  you  see  any 
necessity  why  we  should  put  it  on  them  and  on  future  generations? 

We  do  not  ask  you  to  alter  this  Constitution  in  regard  to  the  State  funds.  The 
State  has  a  right  to  say  how  they  shall  be  applied.  We  ask  you  to  give  us  the  right 
to  levy  a  local  fund,  and  when  we  have  done  so,  to  entrust  the  expenditure  of  those 
funds  to  the  hands  of  the  same  men  who  levy  the  tax.  Now,  the  trustees  who  will 
levy  the  tax  will  be  elected  by  the  people  of  their  respective  school  districts.    Do  you 
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not  think  it  is  safe  ^hen  they  are  elected  to  levy  the  tax  to  allow  them  to  expend  it? 

I  simply  wish  to  call  the  attention  of  this  committee  to  one  more  fact  and  then. 
I  shall  close. 

I  do  not  know  why  the  members  of  the  Committee  on  Education,  who  come  from 
the  various  parts  of  this  State,  many  of  whom  have  never  been  brought  in  contact  with 
the  colored  portion  of  our  population,  know  nothing  about  their  needs,  and  know  nothing 
about  the  best  method  of  educating  them,  should  say  that  they  know  more  about  the 
proper  management  of  negi'o  schools  than  do  the  trustees  who  will  be  partially  elected 
by  the  negro  votes,  and  who  have  spent  their  lives  among  them.  "^Miy  should  you 
claim,  gentlemen,  that  their  interests  are  in  safer  hands  with  you  than  in  the  hands 
of  the  men  who  live  among  them  and  Imow  all  about  them  and  their  needs? 

I  say  that,  in  the  construction  of  this  clause  on  education,  we  certainly  have  a 
right  to  expect  an  improvement  on  the  Underwood  Constitution.  If  you  cannot  give  us 
an  improvement,  do  not  put  a  greater  indignity  upon  us  than  the  Underwood  Consti- 
tution ever  dared  to  attempt  to  perpetrate.  Do  not  deprive  us  of  the  right  in  the  local 
authorities  that  has  always  been  recognized  to  administer  local  funds,  whether  they 
be  school  funds  or  any  other  funds. 

If  we  are  not  going  to  improve  on  this  provision  of  the  Underwood  Constitution, 
gentlemen,  for  God's  sake  do  not  make  it  worse  and  have  this  Constitution  stink  in  the 
nostrils  of  the  people  of  a  good  part  of  this  State  even  more  than  that  one  does. 

:Mr.  Dunaway:  Mr.  Chairman,  I  do  not  know  whether  we  shall  reach  a  vote  upon 
this  proposed  amendment  to-day  or  not,  but  as  I  am  so  situated  that  it  will  be  impos- 
sible for  me  to  be  here  to-morrow,  and  as  I  propose  to  favor  the  amendment  that  has 
been  submitted  by  the  gentleman  from  Charlotte  (I\Ir.  Eggleston),  I  crave  the  privilege 
of  stating,  in  a  few  words,  the  reasons  why  I  shall  vote  for  the  pending  amendment. 

Let  me,  in  the  first  place,  make  a  statement  of  a  matter  of  fact.  When 
this  matter  was  up  before  the  Committee  on  Education  an  amendment  was  proposed 
by  the  gentleman  from  Nottoway  (Mr.  Watson)  and  adopted  by  the  committee,  ac- 
cording to  which  the  section  read  just  as  it  will  if  this  proviso  is  left  out.  And  so  it 
remained  for  a  while.  It  was  proposed  to  report  the  section  in  that  form  to  the 
Convention.  Subsequently  my  friend  here  from  Lynchburg  (Mr.  Glass)  offered  this 
proviso,  and,  as  it  obtained  the  votes  of  a  majority  of  the  committee,  it  as  so  reported. 
I  voted  against  the  proviso  in  the  committee,  and  I  am  therefore  acting  consistently 
when  I  favor  striking  it  from  the  report  as  handed  in  by  the  committee. 

The  reason  that  I  have,  :\Ir.  Chairman,  is  a  very  plain  one,  and  one  that  may  be 
simply  stated. 

It  is  a  well-known  fact  that  in  many  portions  of  Eastern  Virginia  an  illegal  dis- 
crimination is  made  in  favor  of  the  white  schools  under  the  present  law,  so  that  there 
are  more  white  schools  than  colored  in  proportion  to  the  school  population,  and  they 
are  in  session  for  a  longer  time.  Now,  sir,  it  is  not  within  the  power  of  this  Convention 
or  of  the  General  Assembly  of  Virginia  to  prevent  that  discrimination  any  more  than  it 
has  been  within  the  power  of  either  one  to  prevent  irregularities  at  the  polls  in  the 
elections  that  we  have  had  for  a  good  many  years.  This  racial  feeling,  sir,  will  assert 
itself,  and  will  control  both  of  these  questions,  in  spite  of  what  may  be  done  here. 

It  has  been  said  that  our  public  school  system  is  not  an  efficient  one.  If  you  want 
to  know  the  reason  of  the  inefficiency,  it  is  because  the  white  people  of  this  State  have 
been  attempting  to  csiwy  a  burden  which  was  too  heavy  for  them.  A  great  many  of 
the  white  schools  in  the  State  are  not  in  session  more  than  five  or  six  months  in  the 
year.  Why  is  that  so?  It  is  because  we  have  been  attempting  to  carry  the  schools  of 
the  colored  children;  and  my  remarks  apply  more  particularly  to  Eastern  Virginia  than 
to  any  other  portion  of  the  State. 

Mr.  Pollard:  You  say  that  unlawful  discrimination  has  been  made  in  certain  parts 
of  the  State.  "WTiat  law  do  you  think  has  been  violated  in  the  portions  of  the  State 
to  which  you  refer? 

Mr.  Dunaway:    I  do  not  refer  to  the  explicit  terms  of  any  particular  statute.  The 
law  contemplates,  however,  that  the  colored  children  and  the  whi^a  shall  fare  just 
105 — Const'.  Debs. 
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alike  in  their  treatment  in  the  public  schools  of  Virginia,  and  that  presumption  of  the 
law  has  been  violated  and  discrimination  has  been  made  in  that  regard. 
Mr.  Pollard:    I  am  in  favor  of  striking  out  the  whole  section. 

Mr.  Dunaway:  Well,  there  is  a  considerable  difference  beween  the  gentleman  and 
me  in  that  respect.  I  do  want  the  section,  without  the  proviso,  and  that  is  the  differ- 
ence betwixt  him,  and  me  with  regard  to  this  matter. 

I  desire  that  there  shall  be  this  levy  of  a  State  tax  for  the  support  of  all  the  schools 
in  the  State  with  an  equal  hand.  I  desire  that  if  that  levy  is  not  found  to  be  sufficient 
to  maintain  a  session  of  seven 'or  eight  months  of  all  schools  all  over  the  State,  and 
if  some  children  must  be  neglected,  and  cannot  have  schools  for  all  of  this  time,  it 
may  not  be  the  white  children  of  the  State. 

When  I  look  at  certain  counties  here  in  Eastern  Virginia  and  see  that  our  white 
children  are  debarred  the  privilege  of  obtaining  a  public  school  education,  and  that  many 
of  them  can  never  go  to  academies  or  colleges,  I  cannot,  and  will  not,  consent  to  our 
engrafting  a  provision  in  our  Constitution  that  will  prevent  these  children,  during  the 
time  they  have  to  go  to  school,  from  getting  an  education. 

If  discrimination  is  to  be  made,  let  there  be  a  law  for  the  discrimination.  Let 
all  the  world  see  where  we  stand,  and  let  all  the  world  see  why  we  so  stand. 

I  desire  that  the  counties  shall  have  absolute  control,  without  any  proviso  in  regard 
to  the  length  of  terms  of  any  school.  I  am  willing  to  trust  the  counties.  I  desire  that 
the  colored  people  of  the  State  shall  have  an  education.  But  I  say,  sir,  if  somebody 
must  be  neglected,  it  must  not  be  the  white  children  of  this  State;  and  if  the  county 
authorities  have  control  of  this  matter,  the  colored  schools  will  get  their  portion  of  the 
State  fund.  I,  for  one,  have  no  doubt  that  the  counties,  though  not  obliged  to  do  so  by 
the  Constitution,  will  supplement  this  fund  for  the  education  of  the  colored  children, 
and  I  would  be  in  favor  of  that  being  done.  But  I  desire  that  they  shall  be  free  in  this 
matter,  and  that  if  they  want  to  originate  schools  of  a  higher  grade  in  every  county  and 
every  magisterial  district  of  every  county  for  the  white  children  of  this  State  they  shall 
have  the  privilege  of  doing  so. 

One  reason  why  we  have  had  a  degree  of  inefficiency  in  the  management  of  our 
public  schools  is  that  there  has  been  a  lethargy  on  the  part  of  the  white  people,  an 
indisposition  to  tax  themselves,  because  of  this  incubus  that  has  been  upon  them.  If 
that  is  removed,  as  it  will  be  removed  by  the  adoption  of  this  article  striking  out  the 
proviso,  I  shall  expect  such  an  era  of  prosperity  in  the  public  schools  of  Virginia  as 
we  have  never  had  before,  and  never  can  have  under  the  present  system. 

I  shall  then  expect,  sir,  that  the  counties  will  be  willing  to  tax  themselves  more 
than  a  mill  or  two  or  three  mills  on  the  dollar.  I  do  not  know  how  much  they  will 
be  willing  to  tax  themselves  when  they  see  that  the  white  children  in  the  county  are 
getting  the  benefit  of  the  taxation  and  that  the  schools  for  these  children  are  kept  up 
for  eight  months  in  the  year. 

Mr.  Turnbull:  Will  the  gentleman  allow  me  to  ask  him  a  question?  Is  it  not  a 
fact  that  the  people  who  pay  the  majority  of  the  taxes  which  support  these  schools 
do  not  take  any  interest  at  all  in  them,  on  account  of  the  fact  that  they  have  not  control 
of  them  and  cannot  have  any  say  as  to  how  the  funds  shall  be  applied? 

Mr.  Dunaway:  The  question  of  the  gentleman  from  Brunswick  is  a  suggestion  by 
way  of  a  helpful  argument.  His  question  answers  itself.  It  is  a  matter  of  public 
notoriety,  and  every  man  here  can  answer  his  question  in  the  affirmative;  and  that 
la  an  additional  reason. 

Mr.  Chairman,  I  have  stated  my  views  very  hurriedly  and  in  an  imperfect  way,  but 
I  hope  I  have  made  my  chief  reason  for  sustaining  the  motion  of  the  gentleman  from 
Charlotte  apparent  to  the  members  of  this  committee  and  I  will  not  detain  you  any 
longer. 

Mr.  Mtellwaine:  Mr.  Chairman,  in  what  I  am  about  to  say  I  shall  be  speaking  as 
much  in  the  interest  of  the  white  people — in  fact,  more  in  the  interest  of  the  white 
people — than  of  the  colored  people. 

If  you  strike  out  this  proviso,  in  accordance  with  the  resolution  of  the  gentleman 
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from  Charlotte  (Mr.  Eggleston),  you  will  put  it  in  the  power  of  the  authorities  of  the 
white  counties,  as  well  as  of  the  authorities  of  the  colored  counties,  not  to  contribute 
anj-thing  out  of  the  county  funds  for  the  primar^^  and  grammer  grades  of  the  schools. 
No  man  on  this  floor  can  deny  that  statement. 

I  want  you  to  understand  this,  because  it  is  at  the  very  basis  of  my  argument.  If 
you  strike  out  this  amendment  you  put  it  in  the  power  of  the  white  counties,  as  well 
as  of  the  black  counties,  to  appropriate  whatever  is  raised  by  local  taxation  altogether 
to  higher  grades  of  schools  and  not  to  appropriate  one  dollar  to  the  primary  and  gram- 
mar grades. 

Let  me  tell  you  some  facts  about  the  white  people  of  this  State. 

According  to  the  last  report  from  the  office  of  Public  Education  the  white  school 
population  of  this  State  was  397,162.  Of  those  241,696  were  enrolled,  but  a  little  more 
than  a  third — 141,382 — were  in  average  daily  attendance. 

I  ask  you  if  in  this  State  of  things,  it  is  wise  for  this  Convention  to  authorize  the 
counties  to  do  anything  by  which  they  may  sta.y  primary  education?  Why,  sir,  the 
whole  of  our  civilization  is  based  upon  primary  education.  I  represent  one  of  the 
oldest  institutions  in  the  State  of  Virginia,  as  I  stand  on  this  floor.  I  have  spent  a 
large  part  of  the  last  twenty  years  of  my  life  in  trj-ing  to  promote  collegiate  education; 
and  still  I  feel,  sir,  that,  as  I  stand  on  this  floor  to-day,  I  am  performing  a  duty  which 
I  owe  to  the  State  of  Virginia  and  to  every  citizen  thereof  in  trying  to  promote  the 
primary  schools  of  this  Commonwealth. 

How  many  men  are  there,  'Mr.  Chairman,  who  have  attained  positions  of  great  in- 
fluence and  usefulness  in  this  State  of  Virginia  who  have  never  had  the  advantage  of 
an>^hmg  but  a  primary  education,  and  who,  when  they  learned  to  read  and  write,  have 
gone  on  from  one  stage  to  another,  until  they  stand  before  their  fellows  among  the 
most  useful  men  in  the  world? 

That  is  what  I  am  driving  at,  gentlemen.  I  am  not  talking  about  negroes  or  white 
people;  I  am  talking  about  the  children  of  this  State,  and  the  imperative  duty  that  de- 
volves upon  us,  as  a  sovereign  convention,  to  see  that  the  organic  law  of  the  State 
is  such  that  children  shall  have  the  benefit,  as  far  as  possible,  of  at  least  the  primary 
grade  of  education. 

Mr.  Eggleston:  Will  the  gentleman  from  Prince  Edward  allow  me  to  interrupt 
him  for  a  moment? 

Mr.  Mcllwaine:    I  do  not.  interrupt  folks.  (Laughter.) 

Mr.  Eggleston:  I  would  simply  like  to  ask  him  to  suggest  an  amendment  which 
will  carry  out  that  idea. 

Mr.  Mcllwaine:    "^Vhen  I  get  through  you  can  do  it.  (Laughter.) 

The  gentleman  says  that  if  you  strike  out  the  proviso  you  come  back  to  the  old 
Constitution.  I  think  he  has  not  read  either  this  section  or  that  of  the  old  Constitution, 
or  he  would  not  say 'that. 

Here  is  something  in  this  section,  that  there  is  nothing  in  the  world  like  in  the 
old  Constitution. 

Each  city,  town  (if  the  same  be  a  separate  school  division),  county,  and  school  dis- 
trict is  authorized  to  raise  additional  sums  by  a  tax  on  property  not  to  exceed  in  the 
•  aggregate  five  mills  on  the  dollar  in  any  one  year. 

Here  is  the  part  that  is  new: 

To  be  apportioned  and  expended  by  the  local  school  authorities  of  said  cities,  to^vTis, 
counties,  and  districts  in  establishing  and  maintaining  such  schools  as  in  their  judgment 
the  public  welfare  may  require. 

Here  is  what  the  old  Constitution  says: 

Each  county  and  public  free  school  district  may  raise  additional  sums  by  a  tax  on 
property  for  the  support  of  the  public  free  schools. 

The  expression  is,  the  public  free  schools;  and  that  term  is  well  understood  to 
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apply  to  the  schools  of  the  primary  and  grammar  grades.  What  is  intended  here,  if 
you  leave  out  the  proviso,  is  to  give  the  county  and  district  authorities  the  right  to 
use  the  whole  of  the  local  taxation  if  they  see  fit  so  to  do  in  the  higher  schools,  paying 
no  attention  whatever  to  the  primary  and  grammar  grades  of  schools,  except  in  so  far 
as  the  State  tax  may  proyide  for  them. 

The  gentlemen  may  answer  that,  and  will  answer  it  truly,  that  the  county  author- 
ities will  generally  have  a  regard  to  the  primary  and  grammar  grades  of  schools. 
I  believe  that  is  true.  But  you  put  it  into  the  power  of  any  of  those  who  have  children 
whom  they  want  to  have  the  higher  education  to  give  it  to  their  children  and  those 
of  their  neighbors  at  the  expense  of  the  primary  and  the  grammar  grades  of  school, 
and  that  is  something  that  I  think  it  would  be  very  wrong  for  this  Convention  to  do. 

The  gentleman  says  that  if  you  strike  out  this  proviso  the  State  is  inhibited  from 
helping  any  higher  schools.  Certainly  he  did  not  have  before  him  the  eighth  section  of 
this  article,  which  has  already  been  passed  on. 

The  General  Assembly  may  establish  agricultural,  normal,  manual  training  and 
technical  schools,  and  such  grades  of  schools  as  shall  be  for  the  public  good. 

Now,  gentlemen,  I  am  veiT  sorry,  as  my  friend  from  Charlotte  expressed  himself, 
that  the  matter  of  the  negro  has  been  mentioned  in  this  connection  at  all,  and  I  shall 
have  very  little  to  say  on  the  subject;  but  I  do  hope  this  Convention  will  take  no 
back-tracks  in  that  respect.  Gentlemen,  the  negroes  are  here,  and  you  must  either 
utilize  them  and  make  the  best  of  them  that  you  can,  or  they  must  be  left  to  deteriorate 
and  to  become  a  factor  for  harm,  for  distress  and  for  crime  in  our  Common\^ealth 
far  beyond  anything  that  they  have  yet  reached. 

It  is  a  great  mistake,  I  think,  to-  lay  all  of  the  evils  upon  the  negroes  which  some 
people  are  disposed  to  place  at  their  door.  I  have  lived  among  them,  sir,  all  my  life. 
Even  the  eleven  years  that  were  spent  outside  of  this  State  were  spent  in  negro  com- 
munities. I  have  no  feelings  in  the  world  toward  them  but  those  of  kindness  and 
of  helpfulness;  and  if  I  do  not  misunderstand  the  people  of  Virginia  and  my  colleagues 
in  this  Convention,  that  is  the  feeling  of  us  all  towards  the  race.  And  it  does  seem 
to  me  that  if  we  do  not  want  to  make  a  great  mistake,  without  doing  any  harm  to 
the  white  schools,  we  will  do  what  we  can  for  the  colored  schools  of  the  primary 
grades.  They  have  a  right — I  do  not  mean  in  law,  but  in  morals — in  their  relations 
to  you  and  me,  as  Christian  men,  to  learn  to  read  the  Bible.  They  have  a  right  to  be 
taught  the  mere  elements  of  knowledge.  And,  oh,  Mr.  Chairman  and  gentlemen,  if 
you  would  save  succeeding  generations  from  more  terrible  problems  than  you  and  I  have 
yet  encountered,  it  behooves  us  to  give  them  that  little  modicum  of  education  which 
will  save  them  from  savagery! 

Gentlemen  will  tell  you  that  negroes  have  not  profited  by  the  little  education  they 
have  had.  Let  me  ask  you  this  question:  Suppose  they  had  not  gotten  that  little, 
would  they  have  been  in  as  high  a  position,  in  a  position  of  as  much  usefulness  to 
the  Commonwealth,  as  they  are  to-day? 

On  motion  of  Mr.  Barbour  the  committee  rose  and  the  President  resumed  the  chair. 

The  hour  of  2  o'clock  having  arrived,  the  Convention  adjourned  until  to-morrow, 
Thursday,  December  19,  1901,  at  10  o'clock  A.  M. 


THURSDAY,  December  19,  1901. 

The  Convention  met  at  10  o'clock  A. 
Prayer  by  Rev.  Dr.  Mcllwaine,  D.  D. 

On  motion  of  Mr.  Mcllwaine  the  Convention  resolved  itself  into  Committee  of  the 
Whole  for  the  purpose  of  considering  the  report  of  the  Committee  on  Education  and 
Public  Instruction — Mr.  Parks  in  the  chair. 

Mr.  Micllwaine:  Mr.  Chairman,  I  wish  at  the  beginning  of  what  further  remarks 
I  have  to  make  to-day,  to  say  that  I  am  as  much  interested  in  the  establishment  of 
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high  schools  in  the  counties  as  any  gentleman  on  the  floor  can  be,  but  that  the  com- 
mittee which  I  represent  does  not  wish  to  see  any  enactment  by  the  Convention  which 
will  tend  to  diminish  ultimately  the  number  of  high  schools  by  cutting  short  the 
primary  education  of  the  people  or  by  taking  away  from  the  poorer  classes  of  people 
the  right  to  have  their  children  taught  the  elements  of  knowledge. 

In  coming  to  the  further  discussion  of  the  question,  and  not  to  repeat  what  was.  said 
yesterday,  I  wish  to  call  the  attention  of  the  committee  to  a  very  significant  expression 
used  by  the  delegate  from  Lancaster  (Mr.  Dunaway)  in  the  remarks  which  he  made 
3^esterday.  He  said  that  discrimination  has  already  been  made  between  the  white  and 
the  colored  people  in  the  different  counties,  and  that  the  effect  of  the  amendment  offered 
by  the  gentleman  from  Charlotte  (Mr.  Eggleston)  would  be  to  legalize  this  discrimina- 
tion. In  reply  to  that,  I  desire  to  say  that  such  discrimination  is  admitted  to  be  illegal, 
and  now  this  Convention  is  implored  to  do  a  thing  which  is  acknowledged  to  be  illegal. 
Has  this  Convention  authority  to  do  that?  Is  it  not  wholly  without  their  province  and 
power?  It  is  admitted  on  all  hands  that  this  Convention  has  no  authority  whatever, 
under  the  Fourteenth  Amendment  of  the  Constitution  of  the  United  States,  to  separate 
the  State  fund  except  according  to  school  population,  and  that  if  we  were  to  undertake 
to  do  anything  of  that  sort  it  would  be  at  once  pronounced  unconstitutional.  This 
was  admitted  in  the  Committee  on  Education,  and  the  report  of  the  committee  is  based 
on  this  assumption.  Now,  I  ask,  has  the  Convention  the  right  to  do,  by  an  enactment 
through  another  authority,  what  it  has  the  right  to  do  directly  itself? 

The  gentleman  from  Charlotte  and  every  gentleman  on  the  floor  recognizes  the 
significance  of  that  old  legal  maxium,  "Quis  facit  per  aliam  facit  per  se" — what  one 
does  through  another,  he  does  himself.  Has  the  Convention  any  right  to  convey  to  any 
subordinate  body  in  the  State  a  power  which  it  does  not  possess?  If  the  amendment 
of  the  gentleman  from  Charlotte  is  carried,  w^e  empower,  so  far  as  w^e  can,  the  author- 
ities of  the  counties  to  do  indirectly  what  the  Convention  has  no  right  to  do  directly. 
I  understand  that  such  questions  as  these  have  all  been  adjudicated  by  the  Supreme 
Court  of  the  United  States,  and  that  if  this  provision  is  put  into  our  Constitution, 
allowing  the  authorities  of  counties  to  levy  taxes  and  then  to  distribute  them  at  their 
pleasure,  the  enactment  will  unquestionably  be  pronounced  unconstitutional. 

A  case,  as  I  understand  from  a  gentleman  learned  in  the  law,  has  gone  up  from  the 
State  of  Kentucky  in  w^hich  the  Legislature  of  the  State  granted  the  right  to  a  county 
to  levy  taxes  and  to  distribute  them  between  the  white  and  the  colored  people,  ac- 
cording to  the  population  there,  and  that  was  pronounced  to  be  plainly  unconstitutional. 
Now,  sir,  what  is  asked  for  in  the  provision  which  the  gentleman  from  Charlotte  (Mr. 
Eggleston)  wishes  to  be  enacted?  Something  far  worse  than  this.  He  asks  that  taxes 
shall  be  levied  by  a  district  upon  the  people  of  the  district,  white  and  colored,  and  that 
then  the  authorities  shall  have  the  power  to  appropriate  those  taxes  for  the  benefit  of 
high  schools.  High  schools  for  whom?  Evidently  for  the  white.  So  that  3^ou  are  taxing 
the  colored  people,  and  taking  their  money  in  order  to  support  white  schools — a  thing 
that  is  utterly  beyond  anything  that  has  ever  been  proposed  in  any  State  of  the  American 
Union,  so  far  as  I  have  heard. 

Mr.  Eggleston.  I  beg  to  say  to  the  gentleman  that  I  have  made  no  such  proposition. 
As  I  understand  the  clause  proposed  here  by  the  committee,  it  authorizes  the  cities,  coun- 
ties and  districts  to  levy  local  taxes,  to  be  expended  for  the  public  welfare.  My  admend- 
ment  undertakes  to  leave  the  matter  there,  without  making  any  further  condition;  that 
is  all,  I  have  not  proposed  to  take  the  negro  taxes  for  the  white  schools,  nor  have  I 
said  anything  looking  in  that  direction.  I  only  want  local  taxes  expended,  as  this  pro- 
vision says,  for  the  public  welfare. 

Mr.  Mcllwaine:  I  will  take  this  opportunity  of  saying  that,  while  we  are  dealing 
with  this  report,  I  shall  be  very  glad  to  have  any  gentleman  interrupt  me.  I  made  a 
mistake  yesterday.  I  caught  the  contagion,  and  commenced  to  make  a  speech,  and  so 
felt  that  I  could  not  be  interrupted.  I  am  not  in  the  speech-nmking  mood  to-day,  sir; 
so  I  will  be  glad  to  have  any  gentleman  to  interrupt  me  whenever  he  pleases.  (Laughter 
and  applause.) 
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Of  course,  the  gentleman  did  not  state  that;  but  I  am,  only  stating  what  will  be  the 
logical  effect  of  the  adoption  of  the  resolution.  Here  is  what  the  other  part  of  the 
system  says: 

That  a  tax  on  property,  not  to  exceed  in  the  aggregate  five  mills  on  the  dollar  in 
any  one  year,  may  be  levied,  to  be  apportioned  and  expended  by  the  local  school  authori- 
ties of  said  cities,  towns,  counties  and  districts  in  establishing  and  maintaining  such 
schools  as  in  their  judgment  the  public  welfare  may  require. 

And  the  gentleman  told  us  that  those  schools  were  high  schools. 

We  ceii:ainly  do  not  need  any  high  schools  for  our  colored  people  in  these  counties ; 
so  that  must  refer  to  high  schools  for  white  children.  And  I  dO'  say  that  if  the  resolu- 
tion of  the  gentleman,  striking  out  the  proviso,  is  carried  it  will  give  the  school  trustees 
authority  to  appropriate  the  taxes  in  a  district  to-  the  white  hi^h  schools,  although  part 
of  those  taxes  must  necessarily  be  levied  upon  the  negroes. 

I  say  this  Convention  has  no  right  to  do  anything  of  the  sort. 

Mr.  Goode:  I  entirely  agree  with  the  gentleman  in  regard  to  the  Constitutional 
difficulty.  I  simply  wish  to  inquire  of  him,  as  the  chairman  of  the  committee,  whether 
his  committee,  in  the  consideration  of  this  subject,  had  their  attention  called  to  the 
act  of  Congress  passed  the  2Gth  of  January,  1870,  providing  that  Virginia  was  re-admitted 
to  representation  in  the  Union  upon  the  fundamental  condition  that  no  citizen  or  elates 
of  citizens  should  be  deprived  of  school  rights  and  privileges  guaranteed  to  them  under 
the  then  existing  Constitution? 

Mr.  Mcllwaine:    Yes,  sir. 

Mr.  Goode:  That  seems  to  me  to  raise  a  question  of  faith.  We  were  re-admitted 
to  representation  upon  that  fundamental  condition.  Of  course,  it  is  an  act  of  Congress, 
not  absolutely  binding  upon  future  generations;  but  I  think  it  raises  a  very  serious 
question  of  good  faith. 

Mr.  William  A.  Anderson:  Has  my  friend  any  idea  that  that  act  of  Congress  was 
constitutional  or  binding  upon  the  conscience  of  any  man? 

Mr.  Goode:  I  think  it  was  unconstitutional;  but  having  accepted  the  terms  of  the 
act  and  having  been  re-admitted  representation  in  the  Union,  I  simply  siuggest  that  it 
may  raise  a  question  of  good  faith  tO'  make  the  discrimination  now. 

Mr.  William  A.  Anderson:  May  I  ask  my  friend,  the  President,  if  it  is  not  his 
position  and  that  of  constitutional  lawyers,  and  lawyers:  and '  gool  citizens  generally, 
that  Virginia  was  always  in  the  Union,  and  that,  as  a  question  of  constitutional  law,  she 
was  never  out  of  the  Union? 

Mr.  Ayers:    It  was  so  decided  by  the  Supreme  Court. 

Mr.  Goode:  That  isi  very  true,  but  we  have  to  deal  with  existing  conditions.  The 
powers  that  existed  decided  differently,  and  they  imposed  upon  us,  as  a  fundamental 
condition  of  re-admission  to  representation  in  the  Union,  the  requirement  to  which 
I  have  adverted.  I  throw  out  this  suggestion  simply  as  a  matter  of  good  faith  for  the 
consideration  of  this  Convention,  and  more  than  anything  else  for  the  purpose  of  in- 
quiring of  the  chairman  whether  that  matter  was  considered  in  his  committee. 

Mr.  William  A.  Anderson:  If  my  friend  will  remember,  there  are  some  other  condi- 
tions prescribed  in  that  act  which  I  think  every  citizen  of  Virginia  ought  to  repudiate, 
and  which  I  hope  this  Convention  will  repudiate;  and  I  am  sure  they  will  not  meet  the 
assent  or  approval  of  my  friend,  or  ever  be  recognized  by  him  as,  an  obligation  upon 
the  conscience  of  the  people  of  Virginia. 

Mr.  Watson:  Mr.  Chairman,  if  the  gentleman  will  allow  me  to  interrupt  him,  in 
reply  to  the  question  propounded  by  the  distinguished  gentleman  from  Bedford  (Mr. 
Goode),  I  will  say  that  the  committee  did  have  under  consideration  the  very  question 
which  he  has  raised.  But  in  view  of  the  declarationsi  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  White  vs.  Texas,  and  other  similar  decisions,  which  held 
that  no  State  in  this  Union,  though  it  levied  war  and  raised  armies,  had  ever  been 
out  of  the  Union  in  fact,  and  from  the  fact  that  asi  a  consequence  of  that  holding,  not 
having  been  out,  neither  Congress  nor  the  United  States  Government,  through  any 
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department  of  itself,  could  impose  conditions  upon  a  State  to  come  back  into  the  Union, 
it  followed  as  a  matter  of  necessary  reasoning,  sir,  tnat  all  those  reconstruction  acts 
of  Congress  imposing  conditions  upon  the  re-admission  of  the  States  were  unconstitu- 
tional, and  were  consequently  neither  legally  nor  in  morals  binding  upon  the  conscience 
of  the  members  of  this  Convention. 

I  want  to  say,  sir,  that  the  committee  thoroughly  considered  that  question,  and 
i  have  not  heard  it  suggested  that  any  member  of  the  committee  paid  any  special 
regard  to  the  reconstruction  acts,  as  binding  either  in  law  or  in  morals. 

Mr.  Goode:  Mr.  Chairman,  I  have  accomplished  the  object  I  had.  I  merely  rose 
to  inquire  whether  the  committee  had  considered  that  subject.  I  am  very  glad  to  have 
the  light  which  has  been  afforded  us. 

Mr.  Mcllwaine:  The  ground  on  which  I  place  my  contention  is  that  such  a  provision 
as  is  suggested  would  be  in  violation  of  the  Fourteenth  Amendment  to  the  Constitution, 
and  I  do  not  think  that  can  be  gainsaid. 

I  wish  now  to  hurry  on,  because  I  am  extremely  anxious  to  have  these  other  matters 
in  the  report,  which  are  yet  to  be  considered,  brought  to  a  close. 

I  will  say,  that  so  far  as  I  know  and  as  far  as  we  have  examined  into  this  subject, 
there  is  no  such  provision  as  this  in  the  Constitution  of  any  State  in  the  Union.  If 
this  provision  is  stricken  out,  the  provision  as  it  will  remain  strikes  at  the  very  funda- 
mental idea  of  the  public  school  system,  and  will  work  just  as  hardly  upon  the  schools 
in  the  white  counties  as  it  will  in  the  black.  It  empowers  the  school  trustees  to  ap- 
propriate district  and  county  levies  for  the  higher  education,  to  the  discredit  of  the 
primary  and  the  grammar  grades;  and  thus,  if  the  contention  of  the  gentleman  is 
carried  out,  to  foster  the  higher  grades  of  schools  at  the  expense  of  the  lower — a  step 
which  will  relegate  thousands  and  tens  of  thousands  of  our  citizens,  the  white  no  less 
than  the  colored,  to  a  state  of  ignorace  and  of  semi-barbarism. 

I  say  it  will  operate  as  hardly  in  the  white  counties  as  it  will  in  the  black.  Why, 
Mr.  Chairman,  the  amount  of  illiteracy  in  some  of  these  w^hite  counties  is  appalling. 
Take  the  county  of  Russell,  for  example.  One  voter  in  four  in  that  county  cannot  read 
or  write.  In  the  Ninth  District,  one  out  of  every  4  6-10  voters  is  illiterate.  You  are 
giving  the  men  there  power  to  foster  white  schools  for  the  education  of  the  better  class 
of  people  at  the  expense  of  the  poorer  people.  That  is  a  thing  that  is  intolerable  and 
not  even  to  be  thought  of,  and  I  know  that  the  gentleman  from  Charlotte  never  thought 
of  such  a  thing  as  this.  He  will  doubtless  reply  that  no  school  trustees  will  do  it;  but 
it  is  possible  for  them  to  do  it,  if  you  place  this  power  in  their  hands. 

Mr.  Glass:  Not  only  is  it  possible,  but  it  has  been  done  within  the  last  three  years 
in  the  adjoining  county  of  Bedford,  and  they  had  to  go  into  the  courts  to  prevent  it. 

Mr.  Turnbull :  Mr.  Chairman,  I  w^ant  to  say  a  few  w^ords  in  reference  to  this  matter, 
and  I  do  so  with  a  great  deal  of  hesitation  and  diffidence.  I  was  not  present  when  the 
previous  discussion  was  had  in  reference  to  this  matter,  and  the  remarks  of  the  distin- 
guished chairman  of  the  committee  in  the  debate  on  yesterday  have  not  been  published, 
and  the  noise  in  the  hall  at  the  time  was  so  great  that  I  could  not  hear  him  well  from 
my  seat  in  the  Convention. 

I  want  to  say  in  the  outset,  Mr.  Chairman,  that  this  is  a  matter  in  reference  to  which 
I  have  decided  convictions.  My  position  in  reference  to  it  must  be  well  known  to  the 
members  of  this  Convention,  if  they  will  think  about  it  a  minute;  because  early  in  the 
sessions  of  this  Convention  I  introduced  a  resolution  that  the  school  funds  should  be 
divided  in  accordance  with  the  amount  paid  by  the  white  people  and  the  amount  paid  by 
the  blacks,  and  the  schools  established  accordingly.  I  mention  this  fact  because  I  want 
to  have  understood  exactly  the  position  I  occupy  in  reference  to  it.  That  is,  I  think, 
in  other  words,  that  the  taxes  paid  by  the  whites  should  go  to  educate  white  people, 
and  the  taxes  paid  by  the  blacks  should  go  to  educate  the  colored  people.  That  is 
my  position;  and  I  want  it  understood,  Mr.  Chairman,  that  I  take  that  position  because 
I  believe  it  to  be  to  the  interest  of  the  colored  people  that  it  should  be  done. 

I  want  to  announce  another  proposition  in  reference  to  my  opinion  in  regard  to 
these  matters,  and  that  is  that  one  of  three  things,  and  only  three,  is  going  to  happen 
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to  the  colored  people  in  this  country.  They  must  either  be  removed,  or  they  must  be 
subordinated  to  the  white  people,  or  they  must  be  annihilated.  That  is  a  statement 
of  plain  fact,  in  my  judgement,  emancipators  and  fanatics  to  the  contrary  notwith- 
standing. 

I  say  that  the  position  I  occupied  before  the  people  of  my  county  when  I  announced 
myself  as  a  candidate  for  this  Convention,  at  the  request  of  the  people  of  the  county, 
was  exactly  as  I  have  stated  it  in  this  Convention  to-day.  I  told  them,  to  their  faces, 
that  I  favored  this,  plan,  and  I  told  them  that  I  did  so  because  I  thought  it  was  to  their 
interest  that  it  should  be  done.  Furthermore,  I  told  them  that  the  right  of  suffrage 
should  also  be  taken  away  from  them,  with  a  few  exceptions,  in  their  own  interest. 

I  have  examined  the  decisions  of  the  Court  of  Appeals  in  reference  to  the  whole 
matter,  and  have  come  to  my  judgment  in  reference  to  it.  As  a  result  of  that  examina- 
tion, that  this  fund  shall  be  divided  according  to  the  amount  paid  by  the  whites  and 
that  paid  by  the  blacks,  it  will  be  of  doubtful  constitutionality,  and  such  will  be  the 
case  simply  because  the  people  at  the  North  do  not  understand  the  position  in  which  we 
are  situated.    That  is  all.    There  is  no  other  reason  on  earth. 

The  Supreme  Court  of  the  United  States  has  passed  upon  various  questions  in 
reference  to  these  matters.  It  has  decided,  for  instance,  that  the  races  should  be  sep- 
arated in  the  schools — that  white  and  black  children  should  not  attend  the  same  schools. 
Is  there  any  reason  for  that?  Is  not  that  exactly  in  the  teeth  of  the  Fourteentli 
Amendment,  as  is  everything  else  you  could  discuss  in  reference  to  this  matter?  And 
yet  they  have  decided  that  that  is  right.  Why?  Let  me  read  you  the  language  of  the 
judge  of  the  Supreme  Court  who  delivered  the  opinion  in  reference  to  these  matters. 

In  the  case  of  Holden  v.  Hardy  (169  U.  S.  Reports,  pp.  385-387),  the  court  said: 

The  examination  of  both  these  classes  of  cases  under  the  fourteenth  amendment  will 
demonstrate  that  in  passing  upon  the  validity  of  State  legislation  under  that  amend- 
mient,  this  court  has  not  failed  to  recognize  the  fact  that  the  law  is,  to  a  certain  ex* 
tent  

Now,  notice  the  language: 

The  law  is,  to  a  certain  extent,  a  progressive  science,  and  that  certain  methods 
once  deemed  proper  have  been  done  away  with,  and  others  materially  changed.  Of 
course  it  is  impossible  to  forecast  the  character  or  extent  of  these  changes.  The  methods 
by  which  justice  is  administered  are  subject  to  constant  fluctuation,  and  the  Constitution 
of  the  United  States,  which  is  necessarily,  to  a  large  extent,  inflexible  and  exceedingly 
difficult  of  amendment,  should  not  be  so  construed  as  to  deprive  the  State  of  the  power 
to  so  amend  their  laws  as  to  make  them  conform  to  the  wishes  of  the  citizens  as  they  may 
deem  best  for  the  public  welfare,  without  bringing  them  into  conflict  with  the  supreme 
law  of  the  land. 

In  other  words,  the  doctrine  laid  down  there  by  the  Supreme  Court  in  that  cas'e 
is  simply  that,  if  the  public  welfare  in  any  special  instance  demands  that  a  thing  be 
done,  the  Constitution  is  sufficiently  flexible  to  conform  to  the  necessity  of  the  case. 

I  say  this  is  one  of  the  cases  in  which  the- necessity  arises. 

This  provision  of  the  Constitution,  as  framed  by  the  committee,  is  one  to  which  I 
do  not  wish  to  make  any  objection,  because  I  do  not  desire  to  have  anything  in  it  that 
upon  its  face  is  improper  in  any  way,  or  likely  to  be  declared  unconstitutional.  There- 
fore, I  am  willing  to  assent  to  the  population  laid  down  in  the  first  portion  of  Section 
7,  which  is  that  the  appropriation  of  not  more  than  five  mills  of  the  dollar  of  State 
funds  may  be  distributed  among  the  schools  of  the  State  in  accordance  with  the  popu- 
lation, every  man  receiving  his  proper  share,  but  I  do  say  that  the  other  provision,  in 
order  to  protect  the  cities  and  counties  and  to  enable  them  tO'  establish  such  schools  as 
they  may  think  proper  to  establish,  is  also  right,  and  that  the  proposition  which  the 
gentleman  from  Charlotte  (Mr.  Eggleston)  moves  to  strike  out  is  something  as  to  which 
you  cannot  tell  what  it  means  or  how  far  it  goes.  It  is.  an  effort  to  trammel  the  counties 
and  the  cities  and  the  towns  and  prevent  them  from  fixing  a  school  system  that  will  be 
acceptable  to  the  people  of  the  respective  districts  where  they  are  located.  I  say  that 
is  wrong. 
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I  desire  to  supplement  my  remarks  by  a  few  figures  which  I  have  here,  in  order  that 
the  people  of  the  State  who  are  not  acquainted  with  this  matter  may  know  the  position 
we  take,  and  I  hope  for  the  same  reason  that  the  members  of  the  committee  will  listen 
to  these  amounts. 

The  real  estate  of  the  white  people  of  Virginia  isi  assessed  at  $304,529,600.  The 
personal  property  of  the  whites  is  assessed  at  $103,456,000;  making  in  all  $407,000,000  in 
round  numbers.  The  real  estate  of  the  colored  people  is  assessed  at  $12,000,000.  The 
personal  estate  of  the  colored  people  is  assessed  at  $3,000,000 ;  making  a  total  of  $15,000,- 
000  in  round  numbers.  The  capitation  tax  assessed  against  the  white  people  is  $257,000; 
against  the  colored  people,  $125,000.  The  amount  paid  by  the  whites  is  $185,000  in  round 
numbers;  the  amount  paid  by  the  colored  people  is  $51,000  in  round  numbers.  So  that 
the  school  tax  paid  by  the  whites  is  $408,350.32,  while  the  total  school  tax  paid  by  the 
colored  people,  including  the  capitation  as  well  as  the  property  tax,  only  amounts  to  $67,- 
000  m  round  numbers. 

The  amount  paid  school  teachers  out  of  the  total  funds  of  the  State  amounts  to  $1,- 
543,632.  The  average  amount  paid  to  teachers  per  school  is  $165.07,  and  the  number 
of  colored  schools  in  the  State  of  Virginia  is  2,314.  So  that  the  amount  paid  to  the 
teachers  alone  in  the  colored  schools  (all  of  whom  are  colored  as  a  general  thing) 
amounts  to  $372,000  in  round  numbers;  whereas  the  total  amount  paid  by  the  colored 
people  is  only  $67,000.  In  other  words,  the  amount  paid  to  the  teachers  by  the  whites 
is  $304,000,  as  against  $C7,000  paid  by  the  colored  people. 

Mr.  Keezell:  That  amount  is  not  all  paid  out  of  the  State  funds,  is  it?  Part  of 
it  is  paid  out  of  the  local  funds,  is  it  not? 

Mr.  Turnbull:  Not  in  my  section  of  the  country;  no  part  of  it  is.  In  my  section 
of  the  country  no  local  taxes  at  all  have  been  levied  which  have  gone  to  help  support 
the  schools.  The  only  local  tax  that  has  ever  been  assessed  in  my  section  of  the  country 
was  two  cents  on  a  hundred-dollar  value,  which  amounts  to  nothing,  and  which  was  for 
the  purpose  of  establishing  the  schools.  In  other  words,  building  the  school-houses,  pro- 
viding the  furniture  and  all  that  sort  of  thing. 

Recollect,  now,  that  the  only  tax  the  colored  people  pay  is  $67,000,  as  against  $304,- 
000  paid  by  the  whites  tO'  the  teachers  alone  in  the  colored  schools.  In  addition 
to  this  sum,  the  white  people  of  the  State  pay  $15,000  a  year  to  the  normal  school  at 
Petersburg,  as  well  as  $250,000  a  year  for  the  establishment  of  schools.,  payment  of 
trustees,  payment  of  the  officers  of  the  schools,  &c. 

In  other  words,  we  pay  practically  all  of  these  school  expenses.  And  yet,  when  we 
come  in  with  a  proposition  to'  divide  the  school  fund  as  it  has  always  been  divided,  and 
give  to  the  colored  people  this  three  hundred  and  odd  thousand  dollars  out  of  the  pockets 
of  the  white  people,  and  in  addition  ask  that  the  white  people  may  be  allowed  the  poor 
privilege  of  taxing  themselves  again  for  the  purpose  of  establishing  the  schools  in  which 
they  are  directly  interested,  and  to  which  they  want  to  send  their  children,  we  are  met 
by  the  position  taken  by  the  gentleman  from  Prince  Edward,  that  that  is  unconstitu- 
tional. 

Mr.  Mcllwaine:    By  the  Committee  on  Education,  if  you  please,  sir. 

Mr.  Turnbull:  There  seems  to  be  a  division  of  the  committee  on  that  subject,  as 
developed  by  the  discussion  that  has  heretofore  taken  place. 

Now  I  want  to  put  this  question  to  you,  pure  and  simple.  Do  you  not  think  the 
colored  people  of  the  State  of  Virginia  should  be  satisfied,  and  that  the  philanthropists 
and  the  fanatics  should  be  satisfied,  when  the  white  people  of  the  State  of  Virginia  pay 
out  of  their  own  pockets  for  the  education  of  these  people  three  hundred  and  odd 
thousand  dollars,  when  they  themselves  only  pay  $67,000?  They  build  their  school-houses 
for  them,  they  provide  all  of  the  furniture  and  everything  else.  And  do  you  not  think 
that  when  the  counties  ar^'  +he  cities  want  to  establish  a  school  that  will  be  acceptable 
to  the  tax-payers,  you  should  be  careful  about  putting  in  any  such  provision  as  this — 
that  all  these  schools  of  primary  grade  shall  be  continued  for  any  length  of  time? 

I  say  the  principle  is  wrong,  sir;  and  I  argue  this  question,  so  far  as  the  people  are 
concerned  in  this  Black  Belt,  from  which  I  come,  as  a  matter  of  self-preservation  of  these 
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schools.  And  I  appeal  to  the  people  of  the  white  sections  of  Virginia  to  stand  by  us  on 
this  proposition  and  to  allow  us  to  establish  schools  there  in  which  the  people  who  pay 
the  taxes  will  be  interested. 

Talk  to  me  about  the  fact  that  if  you  do  this  the  people  of  my  section  of  Virginia 
and  the  country  from  which  I  come  will  establish  schools  that  will  discriminate  against 
the  poor  white  people  of  the  country!  Who  are  the  poor  of  my  section,  and  who  are 
the  rich?  Gentlemen  of  the  committee,  so  far  as  I  am  concerned,  I  want  it  understood 
that  I  started  in  life  after  the  war  without  a  dollar  on  the  top  of  the  earth,  and  so  did 
my  people.  We  occupied  at  that  time  exactly  the  same  position  that  the  colored  people 
occupied.  That  we  have  made  strides  and  attempted  to  accumulate  something  and 
to  maintain  in  our  section  of  the  country  that  respectability  that  we  have  maintained, 
only  shows  the  character  of  the  people  in  my  section  of  Virginia,  because  the  struggle 
that  we  have  had  to  maintain  existence  has  been  such  as  no  other  people  have  ever 
been  subjected  to'  on  the  face  of  the  globe. 

The  reason  why  the  people  in  my  section  are  not  interested  in  the  public  schools 
is  because  they  have  not  a  system  of  schools  in  which  they  can  possibly  be  interested. 
When  you  establish  a  school  of  a  primary  grade  they  do  not  all  have  to  start  in  that 
sort  of  a  school.  Is  there  any  reason  why  we  should  be  opposed  tO'  a  primary  grade? 
None  in  the  world;  but  if  you  propose  to  put  a  town  of  1,200  inhabitants,  like  mine, 
into  a  separate  school  district,  where  the  State  fund  is  distributed  as  it  is  proposed  to 
distribute  it,  we  ought  to  have  the  opportunity  to  establish  in  that  town  such  schools 
as  will  be  acceptable  to  the  white  people,  in  order  to  avoid  the  necessity,  in  addition 
to  the  taxes  they  pay,  of  being  forced  to  employ  teachers  to  instruct  their  own  children; 
and  you  are  never  going  to  get  along  until  you  do  that.  The  people  of  my  section  of 
Virginia  will  never  be  satisfied  until  you  establish,  or  allow  them  to-  establish,  such  a 
«chool  system  as  that  the  substantial  people  of  the  community  will  interest  themselves 
in  it  and  be  enabled  to  fix  it,  as  they  desire,  for  the  benefit  of  the  people  who  pay  the 
taxes. 

I  advocate  this  proposition  in  the  interest  of  the  public  school  system.  I  have 
nothing  in  the  world  against  the  colored  man.  If  there  are  any  men  in  Virginia  who 
are  friendly  to  him  I  am  one  of  them.  I  have  lived  with  them.  I  have  been  raised 
up  in  a  community  where  they  are  in  a  large  majority.  I  know  them.  I  have  had 
every  opportunity  in  life  to  be  able  to  become  acquainted  with  them;  and  I  do  not 
hesitate  to  say  that  the  millions  of  dollars  which  have  been  spent  in  Virginia  in  the 
education  of  the  colored  race  has  proved  to  be,  in  my  section,  a  detriment  to  them  instead 
of  an  advantage.  It  has  made  vagabonds  of  people  whoi  were  theretofore  industrious. 
The  system  we  have  had  has  unfitted  them  for  what  God  Almighty  intended  them  to  be 
and  placed  them  in  such  a  position  that  they  are  too  proud  to  work  on  the  farm  and 
unfit  for  anything  else. 

I  submit  that  if  you  put  in  the  report  this  language,  qualifying  the  provision,  you 
cannot  understand  what  it  means.  I  cannot,  I  admit.  It  reads:  "Provided,  that  such 
primary  schools  as  shall  be  established  shall  be  maintained  at  least  four  months,  of 
each  year  before  any  part  of  the  fund  assessed  and  collected  may  be  devoted  to  the 
establishment  of  schools  of  higher  grade."  What  does  that  mean?  I  confess  I  do  not 
know  what  it  means.  Does  it  mean  that  if  you  establish  a  school  once  you  have  got  to 
maintain  all  the  schools  you  establish?  It  looks  that  way.  Does  it  give  to  the  trustees 
permission  to  change  it  at  all?  The  language  cannot  possibly  do  any  good  except  to 
trammel  the  system.  I  understand,  from  what  opportunity  I  have  had  to  read  the  argu- 
ments heretofore  made  in  the  committee  in  reference  to  this  matter,  that  the  reason 
that  language  was  used  was  to  satisfy  the  people  of  the  North  that  they  intended  to  do 
what  they  could  to  educate  the  colored  man.  I  do  not  care  to  satisfy  the  people  of  the 
North  in  reference  to  this  matter  any  more  than  we  have  already  satisfied  them  by 
spending  the  amount  of  money  that  some  people  have  spent  in  the  education  of  the 
colored  man. 

I  want  to  state  a  circumstance  that  happened  to  me  in  connection  with  this  matter. 
It  was  treated  as  a  joke  among  my  friends  when  the  cards  were  handed  toi  me,  but  it 
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was  no  joke  so  far  as  I  was  concerned.  As  soon  as  I  introduced  the  resolution  con- 
cerning the  distribution  of  the  school  fund,  a  lady,  I  suppose  from  this  city,  came  here 
and  left  with  one  of  the  janitors  a  package  which  he  thought  was  something  of  im- 
portance, and  he  kept  it  for  me.  I  was  not  in  my  seat  at  that  time.  He  told  me  he 
had  an  important  package  for  me,  and  when  it  was  opened  it  had  four  pieces  of  paste- 
board wrapped  up  in  a  package,  and  on  those  pieces  of  pasteboard  were  Scriptual  quota- 
tions, in  the  line  of  "Do  unto  others  as  you  would  have  others  do  unto  you." 

I  want  to  tell  you  what  effect  those  cards  had  on  me.  I  say  it  was  treated  as  a  joke. 
I  believe  the  newspapers  had  a  little  squib  about  my  getting  these  cards.  I  think  it 
was  not  a  joke,  so  far  as  I  was  concerned,  and  I  want  to  define  my  position  exactly.  It 
simply  showed  to  me  that  there  were  people  in  the  city  of  Richmond  who  do  not  under- 
stand the  position  in  which  the  Southern  people  are  placed  in  reference  to  the  colored 
man.  It  shows  they  are  bent  and  determined,  just  as  the  people  in  the  North  who  do  not 
understand  it  are  bent  and  determined,  to  destroy  the  race  instead  of  elevating  them 
and  keeping  them  up.  I  tell  you  that  just  so  certain  as  I  look  into  the  eyes  of  my  friends 
here  to-day — and  I  want  you  to  recollect  it  when  the  time  arrives,  if  you  are  not  too 
old,  and  to  hand  it  down  as  a  prophecy  made  by  me — every  effort  to  elevate  the  colored 
people  and  put  them  on  a  level  with  the  white  people  of  this  country  is  nothing  in  the 
world  but  a  step  toward  their  destruction. 

I  have  before  me  the  debates  in  the  first  Convention  of  the  State  of  California,  as- 
sembled in  that  State  in  1S49,  and  the  following  resolution  introduced  in  that  Con- 
vention ; 

"The  Legislature  shall  at  its  first  session  pass  such  laws  as  will  effectually  prohibit 
free  persons  of  color  from  immigrating  to  and  settling  in  this  State  and  to  effectually 
prevent  the  owners  of  slaves  from  bringing  them  into  this  State  for  the  purpose  of 
setting  them  free." 

In  discussing  that  proposition,  Mr.  AVozencraft  said: 

We  have  declared,  by  a  unanimous  vote,  that  neither  slavery  nor  involuntary  servi- 
tude shall  ever  exist  in  this  State.  I  desire  now  to  cast  my  vote  in  favor  of  the  propo- 
sition just  submitted,  prohibiting  the  negro  race  from  coming  among  us;  and  this  I 
profess  to  do  as  a  philanthropist,  loving  my  kind,  and  rejoicing  in  their  rapid  march 
toward  perfectibility. 

If  there  was  just  reason  why  slavery  should  not  exist  in  this  land,  there  is  just 
reason  why  that  part  of  the  family  of  man,  who  are  so  well  adapted  for  servitude,  should 
be  excluded  from  amongst  us.  It  would  appear  that  the  All-Wise  Creator  has  created 
the  negro  to  serve  the  white  race.  We  see  evidence  of  this  wherever  they  are  brought  in 
contact;  we  see  the  instinctive  feeling  of  the  negro  is  obedience  to  the  white  man,  and, 
in  all  instances,  he  obeys  him,  and  is  ruled  by  him.  If  you  would  wish  that  all  mankind 
should  be  free,  do  not  bring  the  two  extremes  in  the  scale  of  organization  together;  do 
not  bring  the  lowest  in  contact  with  the  highest,  for  be  assured  the  one  will  rule  and  the 
other  must  serve. 

I  wish  to  cast  my  vote  against  the  admission  of  blacks  into  this  country,  in  order 
that  I  may  thereby  protect  the  citizens  of  California  in  one  of  their  most  inestimable 
rights — the  right  to  labor.  This  right  is  not  only  valuable,  but  it  is  a  holy  command- 
ment— by  the  sweat  of  thy  brow  shalt  thou  earn  thy  daily  bread.  I  wish  to  inculcate  this 
command  and  encourage  labo"r.  1  wish,  so  far  as  my  influence  extends,  to  make  labor 
honorable;  the  laboring  man  is  the  nobleman  in  the  true  acceptation  of  the  word;  and  I 
would  make  him  worthy  of  his  high  prerogative,  and  not  degrade  him  by  placing  him 
upon  a  level  with  the  lowest  in  the  scale  of  the  family  of  man.  I  would  remove  all 
obstacles  to  his  future  greatness,  for  if  there  is  one  part  of  the  world  possessing  advan- 
tages over  another,  where  the  family  of  Japhet  may  expect  to  attain  a  higher  state  of 
perfectibility  than  has  ever  been  attained  by  man.  it  is  here,  in  California. 

Mr.  Chairman.  I  undertake  to  say  that  the  doctrines  laid  down  by  these  people 
shov^•  that  they  foresaw  in  advance  the  difficulty  that  we  would  be  placed  in.  As  I  have 
said,  I  have  nothing  against  the  colored  race.  I  want  to  place  them  in  the  position 
where  they  were  intended  to  be  placed. 

I  do  not  want  to  detain  the  committee  but  a  minute  longer.  If  the  people  of  my 
section  of  Virginia  are  expected  to  be  interested  in  the  school  sj'stem,  they  should  be 
given  the  privilege  of  assessing  additional  taxes  upon  themselves  to  put  into  effect  other 
schools  that  will  be  acceptable  to  them,  and  I  ask  you  to  give  them  that  privilege  in  order 
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that  they  may  establish  such  schools  as  will  be  of  benefit  to  them,  so  that  they  may 
send  their  children  to  schools  under  their  own  control  and  management.  A  man  who 
Is  trying  to  give  his  children  a  good  education  should  not  be  forced  to  send  them  to 
these  schools,  but  he  should  have  the  opportunity  of  furnishing  them  with  such  education 
as  will  fit  them  for  their  station  in  life. 

So  far  as  education  is  concerned,  -I  want  to  say  that  the  mistake  that  is  made  in 
reference  to  it  in  all  the  systems  which  are  proposed  is  that  the  idea  of  providing 
education  seems  to  be  to  educate  the  children  away  from  labor,  instead  of  educating 
them  to  do  something.  I  think  the  most  helpless  man  on  top  of  the  earth  is  a  man  who 
has  not  been  taught  to  work,  but  who  has  been  sent  to  the  University  of  Virginia,  after 
passing  from  the  lowest  school  to  the  highest,  and  who,  when  he  takes  a  degree  in  that 
university,  does  not  know  how  to  do  anything. 

There  is  a  colored  school  at  Lawrenceville  which  has  over  three  hundred  pupils, 
who  come  from  every  section  of  the  United  States.  It  was  taken  charge  of  by  our  people, 
and  we  allowed  ourselves  to  be  appointed  trustees  for  that  school  because  we  thought 
it  would  be  to  the  interest  of  our  people  that  we  should  control  it.  The  man  at  the 
head  of  it  is  a  colored  man  of  exceptional  ability;  but  if  you  saw  him  you  would  not 
know  he  was  a  colored  man  unless  somebody  told  you  so.  (Laughter).  It  was  to  the 
interest  of  the  people  in  my  section  to  take  charge  of  it.  This  man  came  and  appealed 
to  me  and  said,  "It  is  in  the  interest  of  your  people  to  have  control  of  this  school."  He 
appealed  to  me  as  one  of  the  citizens  there  tO'  allow  my  name  to  be  used  in  connection 
with  it.  It  is  supported  entirely  by  people  of  the  North  and  by  such  people  in  Virginia 
and  other  sections  of  the  country  as  are  willing  to  help  it.  They  have  in  my  town  to-day 
$100,000  worth  of  property  that  has  been  accumulated  there  by  the  money  furnished 
by  those  people.  We  are  managing  it  to  the  best  of  our  ability.  It  is  an  industrial 
school  and  endeavors,  to  teach  these  boys  and  girls  of  the  colored  race  to  work.  I 
undertake  to  say  that  it  is  doing  a  good  work  under  the  greatest  disadvantage.  Why? 
Because  they  themselves  are  unwilling  to  have  the  white  people  teach  them,  and  the 
white  people  are  unwilling  to  go  there  and  undertake  to  do  it;  and  the  material  that 
you  can  get  to  teach  them  is  such  that  it  almost  destroys  and  does  away  with  the 
efficiency  of  the  school  in  the  line  intended.  They  are  taught  to  farm.  They  are  taught 
to  work  in  the  shoe  shop.  They  are  taught  to  work  as  mechanics.  They  are  taught 
to  work  as  printers.  They  are  taught  every  possible  thing  in  the  way  of  manual  labor, 
but  I  undertake  to  say  that  if  that  school  were  established  north  of  Mason  and  Dixon's 
line  it  would  not  only  not  be  patronized  by  the  white  people  of  that  country ;  but  it  would 
be  opposed  by  the  people  of  the  North  because  it  would  bring  negroes  into  competition 
with  the  identical  people  who  are  engaged  in  those  industries,  and  they  will  not  stand 
the  competition  of  the  colored  people. 

So  I  say  the  only  place  for  the  home  of  the  colored  people  is  right  down  here 
in  this  Southern  land  where  they  have  been  born  and  bred,  and  the  people  who  live  here 
are  the  only  friends  they  have  on  top  of  the  earth.  The  people  of  the  South  do  not 
object  to  the  colored  people  occupying  those  positions  in  life.  Wte  have  not  done  it  so 
far,  because  they  have  been  occupying  them  all  the  time.  It  is  to  our  interest  to 
encourage  them  in  adopting  those  occupations. 

A  gentleman  from  Philadelphia,  who  had  not  been  down  here  but  three  months, 
said  to  me  the  other  day:  "When  I  came  down  here  I  thought  the  colored  people  were 
badly  treated,  but  I  have  not  been  here  but  three  months  and  I  have  found  out  that 
the  people  of  Virginia  and  of  the  Southern  country  are  the  only  friends  the  negroes 
have.  The  only  way  you  can  correct  these  evils  is  to  establish  schools  for  negroes 
in  the  North.  Pay  the  money  to  do  it  and  send  them  up  there  to  gO'  to  school,  and 
the  result  will  be  that  people  in  the  North  will  come  to  their  senses  and  will  under- 
stand the  position  that  the  white  people  of  the  Southern  States  occupy." 

I  travelled  down  the  Mississippi  Valley  some  time  ago  with  a  gentleman  from  Ohio 
who  had  moved  into  Mississippi  directly  after  the  war  and  bought  a  large  farm  there. 
He  was  a  man  of  intelligence  and  of  means.  He  said:  "When  I  came  down  here  I 
was  like  any  other  Yankee  fool,"  to  use  his  own  expression.    "I  thought  the  people  of  the 
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Soutti  were  doing  an  injustice  to  the  colored  people.  I  came  down  on  my  farm  and 
established  schools  for  their  benefit.  I  had  not  run  them  three  years,  before  I  was 
satisfied  I  was  a  fool  and  that  the  white  people  down  here  were  the  only  people  who 
looked  at  this  thing  from  a  sensible  standpoint.''  He  said:  "Not  only  that,  but 
when  I  found  out  I  was  wrong  I  went  to  Jackson,  Mississippi,  and  lobbied  there  to  get 
the  Legislature  to  pass  a  law,  or  to  get  the  Constitutional  Convention  to  change  the 
law,  to  disfranchise  the  colored  man,  because  I  was  satisfied  that  was  his  only  salvation." 

That  is  the  history  of  every  Northern  man  who  has  come  down  here;  and  I  under- 
take to  say  that  the  belief  of  people  in  this  country  that  the  higher  education  of  the 
colored  man  is  going  to  put  him  into  a  better  position  is  simply  the  result  of  the  fact 
that  they  do  not  know  what  they  are  talking  about.  They  have  not  associated  with  the 
colored  man  enough  to  know  what  he  was  intended  for. 

I  desire  to  refer  to  the  charge  that  if  this  resolution  of  the  gentleman  from  Charlotte 
(Mr.  Eggleston)  passes,  and  these  words  are  stricken  out,  it  will  make  a  discrimination 
against  the  poor  people  in  my  section  of  the  country.  Mr.  Chairman,  everything  I  have 
is  due  to  the  people  of  that  class  in  my  section  of  the  country.  I  was  raised  with 
them.  I  never  have  called  on  them  for  anything  in  my  life  when  they  have  not  re- 
sponded; and  to  say  that  I  want  to  discriminate  against  that  class  of  people,  or  that 
anybody  else  wants  to  do  it,  is  perfectly  ridiculous.  I  simply  want  to  establish  the 
right  kind  of  schools,  in  order  that  those  very  people  may  be  able  to  get  the  utmost 
benefit  from  them.  As  the  distinguished  chairman  of  the  committee  says,  they  cannot 
be  sent  to  school  much  after  they  get  large  enough  to  work,  and  the  only  opportunity 
for  them  to  get  an  education  is  in  these  common  schools.  So  I  want  to  provide  for  them, 
so  that  they  can  get  an  education  that  will  be  for  their  benefit  and  assist  them  towards 
obtaining  a  livelihood  for  themselves. 

Mr.  Glass:  Mr.  Chairman,  I  rise  to  say  a  few  words  in  support  of  the  report  of 
your  Committee  on  Education.  I  have  listened  with  the  closest  attention  to  what  the 
delegate  from  Brunswick  (Mr.  Turnbull)  has  said  upon  this  subject,  and  if  his  argument 
has  been  in  any  degree  pertinent  to  the  question  that  the  committee  is  called  upon  now 
to  decide  I  have  been  unable  to  discover  it. 

I  sympathize  with  and  concur  in  a  great  deal  that  he  has  said  upon  the  question 
that  is  now  up  for  decision  before  this  committee.  I  believe,  as  he  does,  that  a  great 
deal  of  money  and  talent  and  energy  have  been  wasted  upon  a  bad  system  of  education 
for  the  negro;  but  we  are  not  called  upon  now  to  decide  that  question.  If  the  delegate 
from  Brunswick,  or  any  other  delegate  upon  this  floor,  desires  to  make  the  plain  issue, 
as  he  did  perhaps  in  a  resolution  presented  to  the  Constitutional  Convention,  of  devoting 
the  taxes  paid  by  the  white  people  of  the  Commonwealth  to  the  Vv^hite  schools,  and  the 
taxes  paid  by  the  negroes  to  the  negro  schools,  let  him  make  that  issue,  and  let  the 
Convention  decide  that  issue,  but  that,  I  respectfully  submit,  is  not  the  question  we  are 
called  upon  to  decide  now. 

I  am  not  going  to  discuss  fanaticism,  or  philanthropy,  or  the  prejudices,  of  the  North 
upon  this  race  issue.  As  I  have  said,  I  sympathize  with  and  concur  in  the  conclusions 
on  those  points  advanced  by  the  delegate  from  Brunswick,  but  we  are  here  now  to  decide 
a  very  different  issue.  Wte  are  here  to  decide  the  bed-rock  principle  of  public  educa- 
tion, and  it  is  for  you  to  determine  whether  you  will  cut  it  up  by  the  roots,  as  pro- 
posed. My  friend,  the  delegate  from  Charlotte  (Mr.  Eggleston),  said  that  this  report  of 
the  committee  placed  certain  sections  of  this  State  in  a  worse  condition  than  the  Under- 
wood Constitution.  Then  give  us  the  Underwood  Constitution.  A  majority  of  your  com- 
mittee would  prefer  to'  have  it;  but  I  only  speak  the  truth  when  I  say  that  the  report 
of  the  committee  is  a  concession  to  the  gentlemen  who  are  contending  for  the  proposition 
advanced  by  the  delegate  from  Charlotte  county.  A  majority  of  the  committee  had  no 
desire  to  depart  from  the  provisions  of  the  present  Constitution.  The  report  of  your 
committee,  instead  of  requiring,  as  the  present  Constitution  does,  a  distribution  of  these 
funds  equally;  instead  of  requiring,  as  the  statute  law  of  Virginia  now  requires,  that  all 
primary  schools  must  be  continued  five  months  before  they  can  receive  assistance  from 
the  State,  requires  that  they  need  be  continued  but  four  months  before  they  shall  re- 
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ceive  full  assistance  from  the  State,  making  a  concession  to  this  very  desire  of  the 
people  of  certain  sections  of  the  State  to  disburse  their  school  funds  in  a  manner  which 
is  for  the  public  welfare,  as  they  regard  it. 

Now,  sir,  I  do  not  stand  here  in  defense  of  negro  education.  We  have  threshed  that 
over.  I  do  stand  here  in  defense  of  the  primary  education  of  the  public  school  children 
of  Virginia,  and  all  that  this  report  of  your  Committee  on  Education  does  and  provides 
is  that  such  primary  schools  as  shall  be  established,  whether  they  be  black  or  whether 
they  be  white,  shall  be  maintained  for  at  least  four  months,  which  is  one  month  less 
than  statute  law  now  requires,  before  the  school  fund  may  be  diverted  to'  other  uses. 
That  is  all  there  is  of  it. 

The  gentleman  has  said  it  is  absurd  to  suppose  that  the  people  of  his  county  of 
Brunswick  will  undertake  to  break  up  the  primary  schools  and  to  divert  this  fund  to 
schools  of  a  higher  class.  That  may  be,  but  people  of  other  counties  have  done  it  and 
they  have  had  to  go  into  the  courts  of  this  land  to  prevent  the  consummation  of  the 
scheme.  We  have  had  the  fight  in  my  own  town,  fought  with  the  intensest  bitterness, 
and  the  memory  of  it  has  not  yet  passed  away,  and  when  we  shall  eliminate  the  darkey 
largely  from  our  body  politic  nobody  knows  what  advantage  might  be  taken  of  this  pro- 
posed Constitutional  provision.  A  great  many  men  of  means  say,  "I  am  able  to  educate 
my  children;  why  should  it  be  demanded  of  me  that  I  should  educate  my  poorer  neigh- 
bor's children,"  and  under  this  proposition  that  sort  of  sentiment  may,  and  perhaps 
will,  grow.  It  might  be  that  in  any  white  community  of  this  State,  not  afflicted  with 
the  presence  of  the  negro,  that  sort  of  sentiment  would  largely  prevail,  in  this  district 
or  another,  and  it  is  against  that  that  we  stand  here  to  protest. 

I  say  that  it  is  an  untenable  position,  to  say  that  your  committee's  report  puts  the 
white  schools  of  this  State  in  a  worse  position  than  the  present  Constitution.  It  does 
not  do  so.  It  makes  a  concession,  and  a  material  concession,  to  the  very  desire  of  the 
people  who  are  afflicted  with  the  negro — as  my  own  town  is,  by  the  way — and  permits 
them  to  tax  themselves  and  to  use  the  local  fund  for  the  purposes  of  the  white  schools 
exclusively.  I  do  hope  that  the  Committee  of  the  Whole  will  not  be  led  away  from  the 
real  issue  by  a  recitation  of  facts  and  conclusions  about  another  matter,  in  which  most 
of  us  concur. 

Mr.  Turnbull:  Might  not  the  effect  of  this  proviso  be  to  tend  to  prevent  the  estab- 
lishment of  schoolSi  in  sections   of  the  country  where  it  ought  not  to  be  prevented? 

Mr.  Glass:  I  do  not  think  so.  Those  matters  were  discussed.  The  committee  dis- 
cussed this  provision  perhaps  more  earnestly  and  longer  than  any  other  provision  con- 
tained in  the  report;  and  as  I  have  said,  it  was  a  discussion  to  this  very  demand — cer- 
tainly in  my  judgment  a  very  reasonable  demand — that  the  white  people  of  the  black 
sections  of  Virginia  should  be  permitted  to  tax  themselves,  and  after  a  certain  point  had 
been  passed,  which  would  safeguard  the  poorer  classes  of  those  communities,  divert  that 
fund  to  the  exclusive  use  of  the  white  children,  and  I  do  not  think  we  ought  to  go  beyond 
that  point. 

Mr.  Hancock:  Mr.  Chairman,  not  being  a  member  of  the  Committee  on  Education, 
of  course  I  am  not  as  familiar  as  are  the  members  of  that  committee  with  the  arguments 
that  have  been  produced  before  the  committee,  nor  am  I  as  familiar  with  the  facts  that 
were  presented  to  it  for  its  consideration.  That  committee,  Mr.  Chairman,  is  one  of  the 
wisest  committees,  I  think,  in  this  Convention.  It  has  at  the  head  of  it  a  gentleman 
who  has  never  hesitated  to  express  his  opinion  decidedly  upon  any  question  that  has 
been  presented  for  decision.  It  has  for  its  members  many  of  the  wisest  and  best  men 
in  this  Convention,  men  who  have  had  practical  experience  with  the  public  school  system. 
Therefore  I  defer  to  this  committee  and  am  heartily  in  favor  of  this  part  of  the  report 
that  they  have  submitted  to  the  Convention. 

Mr.  Chairman,  the  reasons  why  I  am  in  favor  of  this  part  of  the  report  are  brief. 
They  are  simple.  They  are  fundamental.  I  am  in  favor  of  it  because  this  government 
under  which  we  live  is  a  government  for  equal  protection  of  and  equal  justice  to  every 
citizen  of  the  Commonwealth.  Equal  justice  and  equal  protection  is  the  foundation 
stone  of  every  government.    Whenever  a  person  appears  in  one  of  the  courts  of  this 
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Commonwealtli,  whether  he  be  a  white  man  or  a  black  man,  a  poor  man  or  a  rich  man, 
a  prince  or  a  pauper,  every  one  wishes  equal,  absolute  and  impartial  justice  to  be  ad- 
ministered to  him,  and  would  not  be  satisfied  with  anything  else.  The  whole  sense  of 
enlightened  mankind  would  be  opposed  to  any  other  conclusion.  And  it  is  the  same  way 
about  equal  protection.  If  one  of  the  poorest  citizens  of  this  Commonwealth  should  be 
attacked  in  his  home,  would  it  not  be  the  duty  of  the  Commonwealth  to  protect  him 
and  to  use  all  means  necessary  for  his  protection  without  counting  the  cost  thereof? 
Yes,  Mr.  Chairman,  all  of  the  army  and  the  navy  of  the  United  States  should  be  called 
into  action,  if  necessary,  to  protect  the  simplest  and  the  poorest  citizen  of  this  country. 
That  is  the  idea  of  our  government.  It  is  equal  justice  in  all  the  courts  of  the  Com- 
monwealth, so  that  everybody  can  feel  that  he  can  go  to  court,  whether  he  be  white  or 
hlack,  rich  or  poor,  and  get  equal  justice  there,  and  that  whenever  he  is  assailed,  whether 
by  a  rich  man  or  a  poor  man,  he  shall  have  all  the  protection  that  can  be  offered  by  the 
Stars  and  Stripes,  and  the  million  of  soldiers  that  this  country  may  call  out,  to  help  to 
sustain  and  to  protect  him. 

If  that  is  the  object  of  government,  equal  justice  and  equal  protection,  then  comes 
in  the  next  principle,  and  that  is  the  public  school  theory.  What  is  that?  The  public 
school  theory  is  that  ignorance  is  danger  to  the  body  politic  and  is  a  menace  to  society. 
Now,  if  ignorance  is  a  danger  to  the  body  politic  and  to  society,  then  it  is  no  local  matter. 
It  is  a  matter  in  which  every  citizen  of  the  Commonwealth  is  involved;  because  if  the 
Integrity  of  the  government  is  at  stake,  if  the  safety  of  the  principle  of  our  government 
Is  endangered,  then  every  citizen  of  the  Commonwealth  is  called  on  to  sustain  and  main- 
tain those  principles.  That  is  the  reason  why  you  can  tax  people  for  public  school 
education.  It  is  to  get  rid  of  the  danger  that  is  imminent  to  the  body  politic  and  to  the 
government  of  our  country.  That  is  the  public  school  theory.  Otherwise  the  rich  man 
might  say,  "I  educate  my  children,  and  I  have  nothing  in  the  world  to  do  with  the  poor 
man's  children.  Let  him  educate  them  himself.  But  that  principle  is  contrary  to  the 
public  school  idea,  because  the  public  school  idea  is  that  the  man  who  has  property,  the 
man  who  pays  the  taxes,  is  the  man  to  educate  the  poor  man's  children,  not  because 
the  rich  man  ought  to  educate  the  poor  man's  children,  but  because  the  body  politic  is 
in  danger  unless  the  poor  man's  children  are  educated.    That  is  the  idea. 

The  gentleman  from  Charlotte  (Mr.  Eggleston)  has  said,  *Tf  we  vote  for  it,  why  can 
we  not  use  our  money  as  we  see  fit  to  use  it?"  They  say,  "This  is  local  self-government, 
and  you  are  in  favor  of  local  self-government."  I  have  always  been  in  favor  of  it, 
but  there  is  no  local  self-government  in  this  principle.  The  law  provides  that  a  certain 
portion  of  the  State  taxes  shall  be  applied  to  public  school  education,  and  it  shall  be  dis- 
tributed in  a  county  according  to  population.  Why  according  to  population?  Because 
it  is  according  to  the  school  population  that  ought  to  be  educated.  It  is  not  according 
to  wealth.  If  there  should  be  that  equality  that  is  spoken  of  by  these  gentlemen,  you 
would  distribute  in  the  counties  all  the  money  that  they  collected,  and  there  would  not 
be  any  distribution  according  to  population.  It  is  distributed  according  to  population, 
because  the  object  and  purpose  of  public  school  education  is  to  educate  the  individual 
children,  and  the  more  there  are  of  them  the  more  important  it  is  that  they  should  be 
educated  and  the  more  money  it  takes  to  educate  them.  That  is  the  reason  why  it  Is 
thus  distributed. 

The  question  of  local  self-government  has  nothing  in  the  world  to  do  with  it.  This 
is  a  danger,  and  there  cannot  be  any  locality  to  danger  of  this  kind.  Take  the  county 
of  Charlotte,  where  tETe  gentleman  who  is  the  author  of  this  amendment  lives.  What 
right  has  that  county  to  allow  the  white  or  the  colored  children  to  grow  up  in  ignorance? 
He  says  it  is  a  local  matter.  What  right  has  the  county  to  allow  them  to  grow  up  in 
ignorance  and  send  them  into  the  other  counties  of  the  State  to  be  a  menace  and  a 
danger  to  the  people?  He  has  no  right  to  do  that.  That  is  no  local  matter.  It  is  a 
danger  that  is  to  the  body  politic,  and  therefore,  it  is  general  in  its  nature.  It  is  a  vital 
question  in  which  every  citizen  of  the  Commonwealth  is  interested. 

The  danger  is  not  that  (the  white  or  the  colored  children)  one  may  have  too 
much  and  the  other  not  have  enough  education.    It  is  not  a  question  of  color  at  all. 
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It  is  a  question  of  danger.  What  difference  does  it  make  whether  a  white  bear  from 
the  polar  regions  or  a  black  bear  from  the  western  forests  shall  grasp  you  in  murderous 
embrace  and  kill  jou?  What  difference  does  it  make  as  to  his  color  if  you  are  lying  prone 
and  prostrate  on  the  ground?  It  is  not  a  question  of  negroes  or  white  people.  It  is  a 
question  of  the  theory  of  the  public  school  system,  that  ignorance  is  a  danger  to  the 
body  politic  and  should  be  eliminated,  as  far  as  possible. 

I  do  not  believe  in  the  idea  that  any  particular  class  of  persons  should  be  educated 
up  to  a  very  high  standard  at  the  public  expense,  unless  such  persons  are  to  be  teachers 
in  the  public  schools.  I  do  not  believe  it  is  the  duty  of  the  public  to  educate  people  that 
way;  but  I  do  believe  that  it  is  the  duty  of  the  public  to  educate  every  child  in  this 
Commonwealth,  white  and  colored,  in  the  primary  departments,  to  read,  to  write,  and  to 
have  an  ordinary  knowledge  of  mathematics.  That  is^  what  is  absolutely  necessary.  It 
is  not  only  necessary  for  the  protection  of  the  child  himself  and  for  the  protection  of 
society,  but  it  is  necessary  for  ordinary  communication  in  common  business  affairs  of 
every-day  life.  Who  wantsi  servants  or  employees  that  cannot  read  and  write  to  conduct 
business  for  them?  It  is  against  the  enlightened  civilization  of  our  country;  it  is  opposed 
to  the  elevating  and  enlightening  ideas  that  prevail  over  this  country,  which  demands 
that  everybody  in  this  land,  North  and  South  and  East  and  West,  shall  have  an  op- 
portunity at  least  to  know  how  to  read  and  how  to  write  and  to  know  the  ordinary  ele- 
ments of  arithmetic.  Those  are  things  that  are  necessary  and  important  and  should 
be  maintained  in  every  community.  Now,  what  is  the  committee's  report?  That  the 
money  that  a  county  or  city  gets  from  the  State  shall  be  used  for  primary  education  and 
that  each  county  and  city  shall  have  authority  to  levy  an  additional  tax  for  public  schools 
if  it  desires  to  do  it.  But  before  any  part  of  these  county  or  city  taxes  can  be  used  for 
high  schools,  such  city  or  county  is  required  to  give  every  child,  white  and  black,  in 
its  limits  an  opportunity  to  go  to  a  primary  school  and  learn  the  primary  elements  of 
education. 

Mr.  Watson:  I  shall  vote  for  the  report  that  the  gentleman  advocates,  but  if  I 
thought,  Mr.  Chairman,  that  that  report  requires  that  every  negro  child  in  the  Com- 
monwealth of  Virginia  should  have  a  four  months'  education  before  the  white  children 
should  have  any  I  wonld  not  vote  for  it.    I  do  not  construe  that  report  as  he  does. 

Mr.  Hancock:  Nor  do  I  construe  it  in  that  way,  I  would  not  vote  for  it  if  I  con- 
strued it  in  that  way.  I  believe  it  means  that  every  child,  white  and  colored,  in  the 
State  shall  have  an  opportunity  to  go  to  a  primary  school  before  any  one  of  these  coun- 
ties or  cities  shall  be  allowed  to  have  a  high  school  for  their  children,  and  to  use  that 
money,  which  was  appropriated  for  the  education  of  children  in  the  primary  grades,  in 
the  education  of  children  in  the  high  schools. 

Mr.  Eggleston:  If  that  is  the  gentleman's  principle,  would  he  not  vote  for  a  pro- 
vision in  this  report  which  would  cut  off  the  $200,000  appropriated  for  high  education 
until  the  time  he  speaks  of — when  every  child  in  the  State,  white  and  colored,  learns 
the  primary  elements  of  education? 

Mr.  Hancock:    What  do  you  mean  by  the  $200,000  appropriated  for  high  education? 

Mr.  Eggleston:  The  appropriation  for  the  University  of  Virginia,  the  college  of 
William  and  Mary,  Blacksburg,  and  all  these  high  schools.  If  you  want  every  child  in 
the  Commonwealth,  white  and  black,  to  have  four  months'  education  before  you  will 
allow  the  establishment  of  a  high  school  anywhere,  will  you  vote  for  a  provision  which 
will  cut  off  the  appropriation  for  these  higher  institutions  until  every  child  in  the  Com- 
monwealth has  had  four  months  in  the  common  schools? 

Mr.  Hancock:  It  seems  to  me  the  gentleman's  question  ought  to  be  a  sufficient 
answer  to  itself.  How  can  you  have  education  unless  you  have  teachers?  How  can  you 
have  education  unless  you  have  men  who  are  instructed  to  teach  the  people,  and  how  can 
they  be  taught  unless  you  have  this  higher  grade  of  education,  and  institutions  where 
teachers  may  be  taught?  I  do  not  oppose  the  $200,000  appropriation  for  these  institu- 
tions, because  they  are  furnishing  the  information  and  the  technical  knowledge  and  the 
teachers  that  are  necessary  to  make  the  public  school  system  useful  and  beneficial  to 
the  community  and  to  the  Commonwealth.  I  think  that  is  a  sufficient  answer  to  the 
gentleman. 
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Mr.  Egglestou:  May  I  ask  the  gentleman  another  question?  How  does  he  expect 
these  pupils  to  get  from  the  common  schools  to  the  colleges  if  he  does  not  provide  the 
intermediate  schools? 

Mr.  Hancock:  It  is  the  duty  of  the  Commonwealth  to  give  them  a  primary  educa- 
tion. If  they  wish  to  go  to  the  higher  institutions  they  must  depend  upon  their  own 
exertions.  If  there  are  others  in  the  community  who  have  never  yet  learned  their  A  B  C's 
they  have  no  right  to  climb  over  the  misfortunes  and  the  failures  and  the  ignorance  of 
others  in  order  that  they  may  go  to  the  higher  schools  and  enjoy  these  privileges,  when 
others  have  no  rights  and  no  privileges  of  schools  at  all. 

Mr.  O'Flaherty:  I  expect  to  vote  for  the  committee's  report,  but  I  do  not  under- 
stand the  meaning  of  this  language  here:  "Provided  that  such  primary  schools  as  shall 
be  established  shall  be  maintained  at  least  four  months  of  each  year  before  any  part 
of  the  fund  assessed  and  collected  ma^y  be  devoted  to  the  establishment  of  schools  of 
higher  grade."  Does  that  mean  that  they  must  establish  it  out  of  this  fund  that  they 
raise,  called  the  county  fund,  or  that  it  must  be  established  out  of  both  funds? 

Mr.  Hancock:  It  means  it  must  be  established  out  of  both  funds.  There  is  nothing 
improper  in  that.  Under  the  old  system  it  was  required  that  every  public  school  in 
the  State  should  run  five  months  before  any  money  be  used  for  higher  school  education, 
and  this  four  months'  requirement  is  a  concession,  as  the  gentleman  from  Lynchburg 
(Mr.  Glass)  has  said.  We  hold  to  the  doctrine  that  it  is  not  an  unreasonable  requirement 
to  say  that  the  public  schools  all  over  the  State,  the  primary  schools,  shall  run  four 
months  a  year.  Let  them  run  four  months  a  year.  A  school  of  less  than  four  months 
is  of  very  little  value.  This  is  a  requirement  and  a  necessity,  in  order  to  get  rid  of 
ignorance  and  make  the  primary  schools  effective.  If  the  people  want  their  children  to 
have  higher  education,  and  are  willing  to  be  taxed  for  it,  let  them  establish  their  high 
schools. 

Bridges  are  constructed  so  that  everyone  can  pass  over  the  stream.  They  are  pub- 
lic necessities,  and  all  the  people  are  interested  in  their  construction,  because  a  great 
difficulty  is  overcome,  a  great  stream  may  be  passed  over  in  safety.  For  these  reasons 
the  people  are  taxed  and  properly  taxed  for  the  construction  of  all  necessary  bridges. 
People  are  taxed  in  order  that  those  bridges  may  be  constructed.  But  after  the 
thousands  of  people  who  daily  pass  from  one  side  of  the  river  to  the  other  side  leave  the 
bridge,  let  them  select  their  own  routes  as  they  choose.  The  State  is  not  required  to 
look  after  them  any  longer.  Thus  it  is  with  the  public  school  system.  As  soon  as  you 
give  everj-body  a  primary  school  education  you  get  rid  of  the  danger.  The  bridge  is 
crossed.  The  river  is  over.  They  can  look  out  for  themselves.  The  State  has  done 
its  duty.  Then  the  counties  and  cities  may  come  in  and  establish  their  high  schools, 
if  they  desire  to  do  it. 

Now,  Mr.  Chairman,  I  am  about  to  conclude.  I  thank  the  committee  for  listening 
so  patiently  to  what  I  have  had  to  say. 

I  appeal  to  3-ou  in  the  name  of  the  Commonwealth  of  Virginia,  in  the  interest  of 
enlightenment  and  civilization,  in  the  interests  of  true  government  and  in  the  interests 
of  right  and  justice  and  humanity,  to  provide  for  primary  education  for  all  the  children 
of  the  State,  so  that  every  child,  white  and  colored,  of  this  Commonwealth  shall  have  an 
opportunity  of  going  to  a  primary  school  at  least  four  months  in  each  year.  It  is  not 
a  question  of  color;  it  is  not  a  question  of  sections  of  the  State,  but  it  is  the  foundation 
principle  upon  which  public  education  is  based.  This  principle  is  that  ignorance  is  a 
danger  to  the  community  and  a  menace  to  society,  and  that  it  is  the  duty  of  the  State 
and  of  all  good  people  to  endeavor  to  eliminate  and  to  overcome  it  if  possible. 

Mr.  Waddill:  Mr.  Chairman,  I  will  ask  the  indulgence  of  the  committee  for  a  few 
moments.  I  trust  the  amendment  now  under  consideration  will  not  prevail.  If  Section 
7  of  the  report  of  the  Committee  on  Education  and  Public  Instruction  shall  be  adopted 
it  should  contain  the  proviso  that  is  attempted  to  be  stricken  out  by  the  amendment 
of  the  gentleman  from  Charlotte. 

I  am  inclined  to  the  opinion,  Mr.  Chairman,  that  the  provisions  of  the  existing  Con- 
106— Const.  Debs. 
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s'titution  should  continue  so  far  as  relates  to  the  subject  now  under  consideration  and 
contained  in  Section  7  of  the  committee's  report.  I  wish  to  call  attention  to  the  following 
language  of  the  report : 

Each  city,  town  (if  the  same  be  a  separate  school  division),  county  and  school  dis- 
trict is  authorized  to  raise  additional  sums  by  a  tax  on  property  not  to  exceed  in  the 
aggregate  five  mills  on  the  dollar  in  any  one  year,  to  be  apportioned  and  expended  by 
the  local  school  authorities  of  said  cities,  towns,  counties,  and  districts  in  establishing 
and  maintaining  such  schools  as  in  their  judgment  the  public  welfare  may  require. 

The  committee  to  break  the  force  of  this  language,  put  in  this  proviso: 

Provided,  that  such  primary  schools  as  shall  have  been  established  shall  be  main- 
tained at  least  four  months  of  each  year  before  any  part  of  the  fund  assessed  and  col- 
lected may  be  devoted  to  the  establishment  of  schools  of  higher  grade. 

It  will  thus  be  seen  that  the  fundamental,  vital  principle  of  opportionment  upon  the 
basis  of  population  is  abandoned,  and  in  its  stead  is  reared  what  the  local  authorities 
may  determine  to  be  the  public  welfare,  and  they  are  to  determine  such  schools  as  shall 
be  established  and  maintained. 

By  the  proviso  it  is  declared  "that  such  primary  schools  as  shall  be  established  shall 
be  maintained  at  least  four  months  of  each  year  before  any  part  of  the  fund  assessed 
and  collected  may  be  devoted  to  the  establishment  of  schools  of  higher  grade." 

It  will  b©  observed,  Mr.  Chairman,  that  if  the  fundsi  are  not  sufficient  to  maintain 
the  primary  schools  four  months  and  leave  a  surplus  to  be  applied  for  schools  of  higher 
grade,  it  is  still  within  the  province  of  the  local  authorities  to  determine  such  of  the 
primary  schools  as  in  their  judgment  shall  be  maintained.  In  other  words,  after  limiting 
the  primary  period  to  four  months  the  local  authorities  have  the  power  to  determine 
which  of  the  primary  schools  shall  be  maintained,  and  have  also  the  power  to  determine 
how  many  of  such  schools  shall  be  established  in  the  future. 

But  the  proposition  is  to  strike  out  the  proviso  of  the  committee's  report  and  to 
leave  the  local  authorities  without  restraint  or  limitation  of  any  kind. 

Now,  Mr.  Chairman,  if  the  funds  appropriated  by  the  State  were  sufficient  to  main- 
tain a  school  term  of  four  months  in  each  county  and  city  of  the  Commonwealth,  which 
would  be  1.97  shorter  than  the  average  school  term  of  the  year  1899,  and  many  months 
shorter  than  the  term  in  many  of  the  counties  and  cities  of  the  State,  there  might  be 
some  argument  for  the  division  of  the  local  funds  in  the  manner  contemplated  by  the 
proposition  before  us;  although  it  would  then,  in  my  opinion,  be  liable  to  objection. 

But,  Mr.  Chairman,  when  it  is  remembered  that  the  State  funds  are  not  sufficient 
for  the  purpose,  but  that  they  must  be  supplemented  by  the  local  funds  in  order  to  main- 
tain a  school  system,  the  danger  of  the  proposition  is  apparent.  It  is  said  by  those 
who  are  competent  to  judge,  that  if  the  State  funds  were  not  supplemented  by  the  local 
funds,  and  that  they  alone  were  available,  that  they  would  not  provide  a  term  of  two 
months. 

Taking  the  expenditure  of  the  year  1899,  the  local  funds  exceed  those  of  the  State 
by  $26,352.63,  in  a  total  expenditure  of  $1,971,264,49.  In  other  words,  the  State  con- 
tributed $972,455.93  and  the  local  authorities  $998,808.56;  thus  the  local  fund&  exceeded 
those  of  the  State  over  one-half  by  $26,352.63.  So  that  practically  the  expenditure  of 
thisi  vast  sum  of  money  is  placed  in  the  hands  of  the  various  local  authorities,  and  the 
basis  of  that  expenditure  is  not  the  basis  of  population,  but  what  in  the  judgment  of 
the  local  authorities  may  be  the  public  welfare.  They  are  left,  Mr.  Chairman,  sole 
judges  of  what  is  the  public  welfare — a  term  that  does  not  admit  of  a  fixed  determinate 
meaning.  It  may  be  construed  to  include  a  certain  state  of  facta  in  one  community 
and  to  exclude  them  in  another.  We  are  called  upon  to  depart  from  a  system  that  is 
fixed,  certain  and  easy  of  determination  and  to  adopt  a  plan  that  no  man  can  define,  and 
that  is  left  to  the  determination  of  hundreds  of  local  authorities — and  that  without 
redress. 

Is  there  any  legal  power  in  this  Commonwealth  that  can  control  the  discretion  of 


DEBATES  OE  THE  CONSTITUTIONAL  CONVENTION  OE  VIRGINIA.  1683 

these  local  authorities?  Can  a  court  interfere  by  mandamus  to  compel  them  to  act 
contrary  to  their  determination.  The  discretion  is  theirs;  and,  that  admitted,  the  courts 
will  say:  "We  cannot  control  that  discretion.  The  power  is  given  them  and  their 
judg-ment  must  prevail." 

This  proposition  involves  the  fundamental,  vital  principle  of  public  free-school 
education  in  this  State.  The  corner-stone  upon  which  it  restsi  is  attempted  to  be  removed, 
and  in  its  place  a  weak  and  unstable  prop  is  to  be  substituted,  that  cannot,  and  will  not, 
stand  the  test  of  time  and  the  assaults  that  will  be  made  upon  it. 

The  proposition  is  so  startling  that  we  must  pause  and  ask  ©urselves  what  is  the 
basis  of  public  free-school  education.  No  man  has  the  right  to  say  to  the  State:  "You 
must  educate  my  child  at  the  public  expense;  that  is  a  responsibility  which  does,  not 
rest  upon  me,  and  which  the  State  must  assume."  But  the  experience  of  the  ages  has 
shown  that  by  reason  of  inability,  indifference,  or  want  of  appreciation  of  the  advantages 
of  education  on  the  part  of  the  parent,  the  child  will  grow  up  in  ignorance,  and  that 
unless  the  privilege  is  extended  him  at  a  time  when  he  cannot  control  his  actions  he  will 
never  acquire  the  advantages  of  an  education.  In  a  short  time  he  will  become  a  voter 
and  have  a  voice  in  the  control  of  the  government  in  which  he  lives.  Hence  he  should 
have  an  opportunity  of  knowing  something  of  the  duties  of  citizenship,  which  he  will 
be  called  upon  to  exercise,  and  have  the  means  of  acquiring  some  knowledge  of  the 
nature  and  frame-work  of  the  government  in  which  he  must  soon  participate. 

Upon  that  principle,  and  that  alone,  the  State  intervenes  to  give  him  the  means 
of  acquiring  this  information. 

Mr.  Chairman,  I  have  here  before  me  an  authority  of  distinction — a  book  written 
long  before  the  public-school  system  was  adopted  in  the  country  of  the  author  of  the 
book.  Mr.  Mill,  in  his  work  on  political  economy,  treating  on  the  limits  of  the  province 
of  government,  has  this  to  say: 

But  there  are  other  things  of  the  worth  of  which  the  demand  of  the  market  is  by- 
no  means  a  test;  things  of  which  the  utility  does  not  consist  in  ministering  to  the  incli- 
nations, nor  in  serving  the  daily  uses  of  life,  and  the  want  of  which  is  least  felt  where 
the  need  is  greatest.  This  is  peculiarly  true  of  those  things  which  are  chiefly  useful  as 
tending  to  raise  the  character  of  human  beings.  The  uncultivated  cannot  be  competent 
judges  of  cultivation.  Those  who  most  need  to  be  made  wiser  and  better,  usually  desire 
it  least,  and  if  they  desired  it,  would  be  incapable  of  finding  the  way  to  it  by  their  own 
lights.  It  will  continually  happen,  on  the  voluntary  system,  that  the  end  not  being  de- 
sired, the  means  will  not  be  provided  at  all,  or  that,  the  persons  requiring  improvement 
having  an  imperfect  or  altogether  erroneous  conception  of  what  they  want,  the  supply 
called  forth  by  the  demand  of  the  market  will  be  anything  but  what  is  really  required. 
Now,  any  well-intentioned  and  tolerably  civilized  government  may  think  without  pre- 
sumption that  it  does  or  ought  to  possess  a  degree  of  cultivation  above  the  average  of 
the  community  which  it  rules,  and  that  it  should,  therefore,  be  capable  of  offering  better 
education  and  better  instruction  to  the  people,  than  the  greater  number  of  them  would 
spontaneously  demand.  Education,  therefore,  is  one  of  those  things  which  it  is  admissible 
in  principle  that  a  government  should  provide  for  the  people.  The  case  is  one  to  which 
the  reasons  of  the  non-interference  principle  do  not  necessarily  or  universally  extend. 

With  regard  to  elementary  education,  the  exception  to  ordinary  rules  may,  I  con- 
ceive, justifiably  be  carried  still  further.  There  are  certain  primary  elements  and  means 
of  knowledge,  which  it  is  in  the  highest  degree  desirable  that  all  human  beings  born 
into  the  community  should  acquire  during  childhood.  If  their  parents,  or  those  on 
whom  they  depend,  have  the  power  of  obtaining  for  them  this  instruction,  and  fail  to  do 
it,  they  commit  a  double  breach  of  duty  towards  the  children  themselves,  and  towards 
the  members  of  the  community  generally,  who  are  all  liable  to  suffer  seriously  from  the 
consequences  of  ignorance  and  want  of  education  in  their  fellow-citizens.  It  is,  there- 
fore, an  allowable  exercise  of  the  powers  of  government  to  impose  on  parents  the  legal 
obligation  of  giving  elementary  instruction  to  children.  This,  however,  cannot  fairly 
be  done,  without  taking  measures  to  insure  that  such  instruction  shall  be  always  acces- 
sible to  them,  either  gratuitously  or  at  a  trifling  expense. 

Now,  Mr.  Chairman,  if  the  principle  is  sound  in  the  limits  of  primary  education, 
must  it  not  be  of  universal  application,  and  should  the  State  undertake  to  discriminate 
against  any  class  of  the  people  in  its  bestowal? 

If  that  is  the  principle  on  which  the  State  intervenes,  it  would  seem  to  follow  that  if 


1684 


DEBATES  OF  THE  COJTSTITUTIONAL  CONVEN-TION  OE  VIRGINIA. 


discrimination  be  justifiable  under  any  circumstances,  it  should  be  made  in  favor  of  tlie 
most  ignorant  and  those  lowest  in  order  of  intelligence. 

The  present  Constitution  provides  that  the  General  Assembly,  at  its  first  session, 
shall  provide  a  uniform  system  of  public  free  schools,  and  for  its  gradual,  equal  and 
full  introduction  into  all  the  counties  of  the  State,  etc.,  etc. 

Mr.  Chairman,  under  the  plan  proposed,  can  there  be  uniformity?  Surely  not  when 
the  apportionment  of  revenue  is  not  based  on  school  population,  but  on  the  public 
welfare,  and  that  public  welfare  is  to  be  determined  not  by  any  central  authority,  not 
by  the  Board  of  Education,  but,  on  the  contrary,  by  as  many  local  boards  as  there  are 
school  districts  in  the  State,  and  that  without  limitation  or  restraint  by  any  authority 
in  the  State,  judicial  or  otherwise. 

The  Committee  on  Education  and  Public  Instruction  saw  this,  and  hence  they  have 
provided  in  their  report  for  the  establishment  and  maintenance  of  an  efficient  system  of 
public  free  schools,  etc. 

Will  a  primary  term  of  four  months  be  an  efficient  system  when  compared  with 
the  present  average  system  throughout  the  State  of  5  97-100  months,  and  of  7,  9  and  10 
months  in  many  localities? 

The  school  population  of  this  State  is  665,865,  of  which  397,162  are  white  and  268,703 
are  colored,  making  a  white  majority  of  128,459. 

Of  this  school  population  only  358,825  are  enrolled,  leaving  unenroUed  307,040,  or 
nearly  one-half.  Of  those  enrolled  241,696  are  white  and  117,129  are  colored — a  majority 
of  whites  of  124,567. 

There  are  in  daily  average  attendance  203,136,  of  whom  141,382  are  white  and  61,- 
754  are  colored — sl  majority  of  whites  of  79,628. 

Now,  if  we  deduct  the  number  of  children  in  daily  average  attendance  from  the  total 
school  population,  we  find  that  there  are  462,729  not  in  daily  average  attendance  upon 
the  public  schools,  and  there  are  of  that  number  not  enrolled  at  all  307,040. 

Of  course,  from,  these  figures  must  be  deducted  the  number  of  children  in  the 
State  who  are  not  in  attendance  on  public  schools  at  all,  but  who  are  in  attendance  on 
private  schools.    The  number  of  these  I  have  no  means  of  ascertaining. 

Mr.  Chairman,  in  view  of  these  figures,  should  we  not  be  extremely  careful  how 
we  interfere  with  a  system  that  should  provide  primary  instruction  for  this  school  pop- 
ulation; and  is  it  not  evident  that  with  all  the  effort  that  is  being  made  there  is  a  large 
percentage  of  our  population  that  is  growing  up  in  total  ignorance? 

I  shall  not  consume  the  time  of  this  committee  in  discussing  the  benefits  of  public 
education.  That  subject  has  passed  beyond  the  domain  of  discussion.  Is  it  not  an 
accepted  fact? 

Which  to-day  are  the  most  progressive  States  of  this  Union?  Those  that  early 
began  the  w^ork  of  public  education,  and  that  have  persistently  prosecuted  it,  notably 
the  great  commonwealth  of  New  York  and  Massachusetts.  The  State  of  Massachusetts 
is  now  expending  annually  upon  education  $13^,889,838,  and  the  wisdom  of  this  vast  ex- 
penditure on  the  part  of  that  State  is  seen  in  the  increased  earning  capacity  of  her 
people. 

Of  course,  the  institution  of  slavery  retarded  the  adoption  of  a  system  of  public 
education  in  this  State;  but  with  its  over-throw  it  wasi  installed.  There  were  many 
people  at  the  time  who  doubted"  its  utility  and  the  ability  of  the  State  to  carry  it  out, 
and  who  in  the  then  condition  of  affairs  took  counsel  of  their  fears.  Burdened  with  an 
enormous  public  debt  that  had  not  been  adjusted,  and  in  the  midst  of  the  ruins  of  a 
direful  civil  war,  with  private  debts  of  great  magnitude  unliquidated,  we  do  not  wonder 
that  they  shrank  from  the  task.  It  was  assumed,  however;  and  after  slow  and  dis- 
couraging beginnings  it  has  grown  day  by  day  and  year  by  year,  and  now  it  is  difficult 
to  comprehend  the  magnificent  results  achieved.  Who  can  compute  the  benefits  it  has 
conferred  upon  the  people  of  this  State?  If  the  past  be  earnest  of  the  future,  who  can 
foretell  its  results  upon  the  material,  political,  moral  and  social  welfare  of  this  State  in 
the  coming  years,  when  the  results  of  our  labors  here  shall  have  run  their  course  and 
the  people  of  a  later  generation  shall  demand  a  change  of  their  organic  law? 
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vrtLRi  have  been  some  of  the  results  achieved?  The  school  population  has  increased 
from  411,021  in  1S71  to  665,865  in  1899;  the  number  of  schools  from  3,047  in  1871  to 
8,806  in  1899;  four  times  as  much  is  no^v  spent  in  public  free  schools  as  was  spent  in  1871, 
and  the  value  of  the  school  property  has  increased  from  S1S9,6S0.36  in  that  year  to 
$3,336,165.82  in  1S99. 

Under  the  present  law  it  is  evident  that  the  fund  largely  inures  to  the  benefit  of 
the  white  children  of  the  State;  and  against  it  the  colored  people  are  raising  no  protest 
or  objection. 

The  white  school  population  of  the  State  exceeds  the  colored  by  only  128,429;  yet  in 
the  expenditure  of  the  sum  of  $1,971,264.49  only  the  sum  of  $425,000  is  expended  on 
colored  schools,  making  in  favor  of  the  whites  $1,546,264.49.  There  are  6,429  white  schools 
and  2,314  colored,  making  a  difference  in  favor  of  the  whites  of  4,17S.  There  are  being 
taught  in  higher  grades  10,210  white  scholars  and  1,031  colored,  making  a  difference 
in  favor  of  the  whites  of  9,179. 

Mr.  Chairman,  these  figures  show  conclusively  that  every  advantage  is  extended 
the  white  children.  Is  it  the  part  of  wisdom  to  withhold  from  the  negro  the  amount  that 
is  now  being  expended  on  his  primary  education,  for  the  State  to  abandon  him  and  to 
allow  him  to  grow  up  in  ignorance? 

In  the  light  of  these  facts,  Mr.  Chairman,  let  us  be  careful  how  we  inaugtirate  a  new 
system,  one  that  goes  to  the  very  root  of  the  tree,  that  destroys  its  uniformity,  that 
decentralizes  it,  that  mars  its  symmetry  and  that  attacks  it  in  detail. 

Btit  let  us  consider  the  real  object  of  this  change.  It  is  conceded  that  it  is  proposed 
for  the  purpose  of  limiting  the  colored  schools  and  to  divert  the  funds  to  the  education 
of  the  whites.  As  an  excuse,  it  is  claimed  that  a  large  proportion  of  the  funds  are 
derived  from  taxes  paid  by  the  whites.  AVhile  that  is  essentially  true  and  the  temptation 
may  be  great  to  adopt  that  line  of  policy,  let  us  view  the  matter  carefully  and  dispas- 
sionately and  endeavor  to  reach  a  just  conclusion.  That  the  edtication  of  the  colored 
people  is  a  Question  of  great  importance  no  one  will  deny;  that  it  may  be  surrounded 
with  perplexing  difficulties,  and  viewed  in  our  present  situation,  not  of  easy  solution, 
is  beyond  dispute.  Yet  we  should  not  despair.  Let  us  first  ascertain  our  duty  and  then 
patiently  pursue  it. 

I  shall  not  undertake,  Mr.  Chairman,  to  decide  how  far  the  State  should  go  in  the 
education  of  its  children,  and  what  is  its  duty  in  that  regard;  btit  I  am  contending  that 
it  should  go  to  the  extent  of  primary  education.  Having  gone  that  far,  as  a  State,  with 
the  colored  race,  we  have  in  great  measure  discharged  our  dut^-. 

Considering  the  colored  man's  surroundings  and  the  fact  that  he  is  in  antagonism  in 
the  stiniggle  of  life  with  a  superior  dominant  race  which  claims  dominion  and  asserts 
it  wherever  found,  whether  higher  education  for  the  colored  people  would  in  the  end 
be  beneficial  or  injurious  I  do  not  feel  myself  competent  to  judge.  That  is  something 
which  the  negro  himself  will  have  to  demonstrate.  Tniile  there  may  be  exceptional  cases, 
taken  as  a  whole  I  believe  his  education  beyond  the  primary-  grade,  if  it  is  to  be  bestowed 
by  the  State,  should  be  in  the  form  of  m.anual  and  industrial  training,  so  that  when  he 
enters  the  struggle  of  life  he  will  have  had  instilled  into  him  habits  of  industry  and 
thrift.  He  must  know  that  if  he  would  be  a  useful  citizen  he  must  labor  and  toil  for 
his  daily  bread,  and  that  he  cannot  live  by  his  wits  and  in  idleness. 

Mr.  Chairman,  we  must  approach  this  question  in  a  spirit  of  charity,  and  divest 
ourselves  of  racial  prejudice.  It  will  be  conceded  that  if  the  negro  is  left  to  secure  a 
primary  education  from  the  taxes  paid  by  his  race,  he  will  receive  little  or  no  education. 
The  books  of  the  Auditor's  office  show  that  the  colored  people  of  this  State  own  real 
and  personal  property  to  the  amount  of  $15,000,000  in  round  numbers.  This  they  have 
accumulated  in  a  period  of  thirty-five  years,  and  this  represents  the  result  of  the  savings 
from  their  earnings.  Considering  all  the  circumstances,  this  showing  is  a  creditable 
one  and  proves  that  large  numbers  of  them  are  pursuing  honest  avocations  and  learning 
habits  of  thrift.  But  these  figures  are  not  all.  He  is  principally  a  laborer,  and  his 
earnings  as  a  laborer  must  be  taken  into  the  account  as  additions  to  the  public  wealth. 
As  a  laborer,  he  is  a  producer  of  the  wealth  of  the  State.    The  earnings  of  his  toil  are 
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spent  in  our  midst  and  add  to  the  material  wealth  of  the  com.mimity.  Again,  he  is  a 
lessee  to. a  large  extent;  and  although  his  name  does  not  appear  on  the  tax  books  as  the 
owner  of  property,  his  lahor  pays  the  taxes  on  the  property  he  leases  and  the  profits 
of  his  toil  largely  pay  the  taxes  of  others,. 

Can  the  white  people,  Mr.  Chairman,  afford  to  withdraw  from  these  people  primary 
education  and  abandon  a  system  that  has  extended  it  to  them  for  a  period  of  thirty  years? 
Viewed  from  the  standpoint  of  the  white  people  alone,  vvould  it  be  advisable?  I  think 
not.  They  are  in  our  midst  in  large  numbers,  where  they  were  born  and  reared,  and 
with  the  right  of  citizenship  extended  to  them.  They  know  no  other  country,  and  they 
have  their  local  attachments.  Notwithstanding  all  that  has  been  said  which  would  seem 
to  prove  the  contrary,  they  are  existing  here  in  a  state  of  peace  and  amity  with  the 
white  race,  and  without  serious  disturbance,  save  when  it  is  excited  by  the  strife  for 
political  ascendency.  So  far  as  we  can  judge  they  are  likely  to  remain  here  indefinitely. 
There  must  necessarily  be  contact  between  the  races  in  manifold  ways  and  if  the  negroes 
are  left  in  a  state  of  ignorance,  will  it  not  react  in  a.  large  measure,  upon  many  of  the 
white  people,  and  will  they  not  be  dragged  down  to  the  level  of  the  negroes?  Indeed, 
v/ill  not  their  condition  be  a  serious  menance  to  the  white  people',  and  in  a  state  of  igno- 
rance will  not  their  superstitions  and  prejudices  be  easily  excited  by  designing  men, 
with  what  effect  no  man  can  tell?  Who  can  depict  that  state  of  affairs  when  they  are 
constantly  descending  in  the  scale  of  intelligence,  with  barbarism  as  the  final  result? 
If  that  be  true — and  it  must  necessarily  come  to  that  in  the  long  run — it  were  better  for 
them  that  the  pestilence  which  wasteth  at  noonday  should  remove  them  from  our  midst. 

Mr.  Chairman,  it  is  a  significant  fact  that  the  men  who  have  given  this  subject 
the  most  patient  thought  and  investigation,  men  whose  lives  have  been  devoted  to  the 
consideration  of  questions  of  education,  are  practically  unanimous  in  the  opinion  that 
such  a  course  should  not  be  pursued,  and  that  it  would  be  an  erroneous  step  on  the 
part  of  the  State.  The  first  Superintendent  of  Public  Instruction,  Dr.  Ruffner,  counsels 
against  it.  So  does  the  President  of  the  University  of  Tennessee,  who  has  this  to  say 
on  the  subject: 

If  the  people  of  the  South  would  compete  in  production  with  those  of  other  States 
and  of  the  world — and  they  must  do  so  v/liether  they  will  or  not — they  must  educate  all 
their  children,  not  only  their  white  children,  but  their  black;  and  they  must  educate 
them  all,  not  poorly  for  a  few  months  in  the  year  and  a  fev/  years  in  their  lives,  but 
thoroughly,  through  a  long  series  of  years.  If  history  teaches  us  anything,  it  is  the 
solidarity  of  all  mankind — that  "no  man  liveth  unto  himself,"  and  "no  man  dieth  unto 
laimself,"  but  that  each  is  his  "brother's  keeper." 

Our  great  resources  in  the  South — climate,  soils,  and  minerals — are  useless  in  the 
hands  of  an  untrained  people.  Moreover,  If  we  do  not  educate  our  own  people  to  use  these 
resources  intelligently,  the  trained  mm  of  other  States  will  come  in  and  do  so,  and  make 
us  "hewers  of  wood  and  drawers  of  water"  in  their  industries. 

The  present  Superintendent  of  Public  Instruction  is  opposed  to  this  plan,  and  every 
other  prominent  educator  of  the  State  advises  against  it.  I  do  not  know  the  position  of 
all  the  county  and  city  superintendents  of  schools;  but  I  know  that  some  of  them  are 
strenuously  against  it,  and  I  believe  a  large  majority  of  them  would  not  approve  of  such 
a  course  and  would  prefer  to  have  the  present  system  continue. 

I  have  before  me  the  opinions;  of  several  distinguished  men,  and  I  will  take  the  time 
to  briefly  read  what  they  have  said  in  regard  to  the  important  subject: 

Here  is  the  language  of  a  gentleman  whose  views,  I  think,  will  command  attention 
on  this  floor.  Vice-President  Stephens,  in  an  address  delivered  to  the  Georgia  Legisla^ 
ture  shortly  after  the  war,  had  this  to  say  on  this  subject: 

In  legislation,  therefore,  under  the  new  system,  you  should  look  to  the  best  interest 
of  all  classes;  their  protection,  security,  advancement,  and  im_provement,  physically,  in- 
tellectually, and  morally.  All  obstacles,  if  there  be  any,  should  be  removed  which  can 
possibly  hinder  or  retard  the  improvement  of  the  blacks  to  the  extent  of  their  capacity. 
All  proper  aid  should  be  given  to  their  own  efforts.  Channels  of  education  should  be 
opened  to  them.  Schools  and  the  usual  means  of  moral  and  intellectual  training  should 
be  encouraged  among  them.    This  is  the  dictate,  not  only  of  what  is  right  and  proper 
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and  just  in  itself,  but  it  is  also  the  promptings  of  the  highest  considerations  of  interest. 
It  is  difScult  to  conceive  a  greater  evil  or  curse  tha  could  befall  our  country,  stricken 
and  distressed  as  it  now  is,  than  for  so  large  a  portion  of  its  population  as  this  class  will 
quite  probably  constitute  amongst  us  hereafter  to  be  reared  in  ignorance,  depravity,  and 
vice. 

Here  is  the  opinion,  in  very  brief  form,  of  General  Wade  Hampton.    He  says: 

As  the  stability  of  our  institutions  depends  on  the  intelligence  and  virtue  of  our 
citizens,  it  is  the  duty  of  every  patriot  to  promote  the  cause  of  true  education.  Espe- 
cially is  this  the  case  with  regard  to  that  unfortunate  people  who,  after  centuries'  of 
servitude,  were  suddenly  called  to  exercise  the  highest  duties  of  freemen.  They  came  to 
the  discharge  of  these  duties  utterly  ignorant,  with  the  prejudices,  the  habits,  and  the 
evils  inculcated  by  a  life  of  slavery — merely  children  of  a  larger  growth,  and,  like  all 
children,  full  of  credulity.  It  is  not  to  be  wondered  at,  then,  that  they  were  easily  mis- 
led by  the  wicked  and  designing  men  who  flocked  to  the  South  when  she  was  prostrate. 
But,  in  spite  of  the  evil  advice  they  have  so  constantly  receiA^ed,  they  have  on  the  whole 
behaved  better  than  any  other  people  similarly  situated  would  have  done,  and  the  whites 
of  the  South  have  no  reason  to  cherish  any  ill-will  toward  the  blacks.  Nor  do  they;  and 
the  time  is  rapidly  approaching  when  the  colored  people  will  find  their  best  friends 
among  the  thoughtful  and  considerate  whites  of  the  South — a  class  by  no  means  small 
at  present,  and  which  is  growing  larger  and  stronger  every  hour. 

And  finally,  Mr.  Chairman,  I  beg  leave  to  quote  from  the  remarks  of  Hon.  J.  L.  M. 
Curry^  who,  in  an  address  before  the  Educational  Conference  held  at  Capon  Springs; 
Va,.,  in  1899,  had  this,  to  say: 

Despite  the  environments  and  the  hopelessness  of  the  outlook,  there  were  a  few  who 
felt  that  the  salvation  of  the  South,  the  recovery  of  its  lost  prestige,  depended  on  uni- 
versal education.  They  felt  that  no  better  service  could  be  rendered  to  the  country  and 
the  great  problems  which  embarrassed  or  darkened  action  than  a  scheme  of  applying 
systems,  tried  and  known  elsewhere,  to  the  renaissance  of  the  South.  Therefore,  with 
hope  and  courage  amid  the  gloom  of  disappointment  and  poverty  and  despair,  the  press- 
ure of  adverse  circumstances  and  the  struggle  for  subsistence,  they  advocated  and 
secured  incorporation  into  organic  law  of  general  education  as  the  only  measure  which 
promised  to  lift  up  the  lately  servile  race  and  restore  the  white  people  to  their  former 
prosperity.  They  persevered  in  their  efforts  until  now,  in  view  of  the  magnificent  results 
achieved,  we  can  set  up  our  Ebenezers.  Every  State  in  the  South  has  State  established. 
State  controlled,  State  supported  schools  for  both  races  without  legal  discrimination  as 
to  benefits  conferred.  About  $100,000,000,  drawn  very  largely  from  the  taxation  of  the 
white  people,  have  been  given  for  negro  education,  and  1,250,000  negro  children  are  enrolled 
in  the  schools.  Nothing  in  the  histoiT  of  civilization  is  comparable  to  this  sublime  self- 
denial  and  this  work  of  enlarged  patriotism. 

These  distinguished  men,  Mr.  Chairman,  have  viewed  this  matter  from  the  stand- 
point of  enlarged  statesmanship,  and  they  consider  it  as  a  question  of  too  much  impor- 
tance to  be  dealt  with  except  on  broad  lines  of  policy  and  one  whose  solution  will  require 
time  and  patience. 

Let  us  consider  some  of  the  claims  of  the  colored  man  upon  us  and  the  relation  in 
which  we  stand  to  him. 

He  came  to  these  shores,  not  as  an  invader^  not  bent  upon  conquest,  but  as  an  un- 
willing captive  and  slave.  Hi&  first  appearance  here  was  about  the  year  1650;  and 
although  the  Colony  protested  against  his  importation,  he  was  accepted  as  a  slave,  and 
so  continued  until  his  emancipation,  215  years  later.  To  the  violent  agitation  over  his 
condition  that  disturbed  the  country  for  so  many  years,  and  in  the  mighty  conflict  of 
armsi  which  resulted  in  his  freedom,  he  was  a  silent  witness.  He  raised  no  arm  in  his 
defense;  and  when  that  freedom  came,  however  much  he  may  have  desired  it,  it  cannot 
be  said  that  he  had  achieved  it,  or  even  invoked  it.  His  faithfulness  to  those  who 
owned  him  taught  him  to  await  events;  and  surrounded  by  the  turmoil  of  that  great 
conflict,  knowing  that  his  fate  was  in  the  balance,  his  conduct  was  perhaps  without  a 
parallel  in  history-.  Moreover,  as  that  conflict  raged,  in  numbers  of  instances  the  fate 
of  defenceless  women  and  children  was  in  his  hands,  and  he  might  have  arisen  and 
dealt  a  blow  in  his  own  behalf  that  could  not  have  been  resisted.    Yet  the  history  of 
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that  mighty  struggle  contains  no  record  of  his  faithlessness  to  his  master.  Great  was 
his  opportunity;  great  his  temptation;  but  greater  still  his  resistance. 

Personally  I  know  something — indeed,  much — of  hisi  conduct  under  the  circumstances 
I  have  related;  and  I  ask  you  to  go  back  with  me  to  the  Peninsula  of  Virginia,  to  the 
dark  days  of  18G4,  when  a  strong  foe  stood  between  that  section  and  this  beleagued  city. 
Every  available  man  there  had  gone  to  the  front;  men  advanced  beyond  military  age 
had  been  arrested  and  carried  captives  within  Federal  lines,  and  many  a  mother  and 
her  children  stood  there  in  a  defencelessi  and  helpless  condition. 

I  recall  that  in  that  hour  of  gloom  and  despondency  those  mothers  and  children 
found  in  this  class  of  people  a  defence  and  protection,  and  that  the  colored  people  did 
what  they  could  tO'  relieve  their  forlorn  condition.  What  was  true  there  was  true  in 
numberless  instances  elsewhere.  I  cannot  depict  the  consequences  that  would  have 
ensued  had  they  proven  faithless;  but  to  their  credit  be  it  said,  that  they  stood  faithful, 
acting  the  part  of  friends  and  not  of  foes.  But  other  minds  far  abler  than  mine  have  borne 
testimony  to  their  conduct  in  those  days,  and  have  told  it  far  more  graphically  than  I 
iiave  described  it. 

Mr.  Chairman,  we  are  asked  to  do  what  no  other  of  our  sister  Southern  States  have 
done.  We  are  asked  to  take  a  step  which  is  against  the  spirit  of  the  age,  and  which 
attempts  to  arrest  the  march  of  educational  progre&s — and  it  was  never  more  triumphant 
than  now.  Its  advancement  fills  the  public  mind,  and  to  it  the  public  heart  gives  utter- 
ance. Never  were  such  efforts  being  made  in  education,  both  in  the  primary  aiid  the 
higher  grades.  Shall  we  keep  in  the  procession,  or  stand  aside  and  let  it  be  heralded 
from  ocean  to  ocean,  and  it  may  be  beyond  the  seas,,  that  having  put  our  hands  to  the 
plow  we  have  looked  back? 

Mr.  Chairman,  the  distinguished  gentleman  from  Lynchburg,  when  discussing  this 
report  in  the  early  days  of  its  consideration,  uttered  the  truth  when  he  said,  "We  can- 
not afford  to  challenge  the  public  sentiment  and  mature  judgment  of  the  nation."  If 
we  take  this  step,  it  will  be  misunderstood,  it  will  be  condemned,  and  it  will  do  more 
than  anything  else  to  retard  the  growth  and  development  of  the  State.  For  let  us  not 
forget,  Mr.  Chairman,  that  this  State,  if  she  is  to  grow  and  develop  and  become  a  great 
Commonwealth,  must  rely  upon  the  inducement  of  capital  and  immigration  within  her 
borders. 

The  public  school  system  is  so  strongly  entrenched  in  the  minds  and  hearts  of  the 
people  of  the  United  States  that  immigration  will  not  be  attracted  here  when  it  is  known 
that  the  State  has  abandoned  a  system  of  uniform,  public,  free  education  and  adopted 
one  which  does  not  admit  of  justice  to  all  classes  of  her  citizens  and  leaves  a  large  por- 
tion of  them  in  a  state  of  ignorance.  Capital  cannot  be  induced  into  a  State  where  such 
injustice  prevails;  and  if  it  is  carried  out,  as  is  contemplated  by  the  proposed  amend- 
ment, we  might  as  well  write  above  the  portals  of  the  Commonwealth,  "Ichabod."  If 
we  flee  from  our  responsibility,  what  will  be  the  consequence?  Help  from  those  outside 
of  the  State  will  be  forthcoming  and  will  be  expended  in  the  education  of  these  people. 
It  will  come  in  the  form  of  imported  teachers,  hostile  to  us  because  of  the  necessity  of 
their  coming,  who  will  instill  in  the  minds  of  these  people  unwholesome  and  pernicious 
ideas.  Text-books  will  be  used,  teaching  the  history  of  the  State  far  different  from  what 
we  believe.  And  thus  will  be  laid  a  foundation  on  which,  some  day,  the  peace  and  happi- 
ness of  the  Commonwealth  will  rock  like  some  stately  mansion  quivering  to  its  very 
foundation  from  the  vibrations  of  a  mighty  earthquake.  If  we  sow  the  wind,  shall 
not  we  or  our  prosterity  reap  the  whirlwind? 

In  conclusion,  Mr.  Chairman,  let  me  say  that  we  stand  on  the  bridge  of  Lodi.  We 
cannot  afford  to  turn  back;  let  us  go  forward. 

Canon  Farrar,  in  Westminster  Abbey,  delivered  a  funeral  oration  on  Ulysses  S. 
Grant,  in  which  he  said: 

Let  us  record  his  virtues  in  brass  for  men's  example;  but  let  his  faults,  whatever 
they  may  have  been,  be  writ  in  water. 

Let  us  in  gratitude  remember  the  services  of  these  people  in  former  years,  and  in 
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charity  view  their  faultsi  and  failures,  trusting  to  the  patient  working  of  "that  God  ex- 
isting from  eternity  to  eternity,  a  God  who  created  all  things  by  His  power,  who  governs 
all  things  by  His  wisdom,  and  whose  superintending  providence  watches  over  the  affairs 
of  nations,  as  well  as  of  men,  without  whom  not  even  a  sparrow  falls  to  the  ground." 
(Applause.) 

The  Chairman:  The  question  is  on  the  amendment  of  the  gentleman  from  Charlotte 
(Mr.  Eggleston)  to  the  seventh  s.ection  of  the  report  of  the  committee,  to  strike  out  all 
after  the  word  "require,"  in  the  18th  line  of  that  section,  down  to  and  including  the  word 
"grade." 

The  amendment  was  rejected;  there  being,  on  a  division,  ayes  15;  noes  36. 

Mr.  Ayers:  I  desire  to  offer  an  amendment,  to  render  clear  the  meaning  of  this 
proviso — to  insert,  after  the  word  "established,"  in  line  19,  in  any  one  year,  and  to  strike 
out,  in  line  20,  the  word  "each"  and  insert  "that  school,"  making  it  read  "that  school 
year."  It  would  then  read;  "Provided,  that  such  primary  schools  as  shall  be  established 
in  any  school  year  shall  be  maintained  at  least  four  months  of  that  school  year." 

The  Chairman:  If  there  is  no  objection,  the  amendment  of  the  gentleman  from 
Wise  (Mr.  Ayers)  will  be  adopted  as  the  sense  of  the  committee. 

Mr.  Turnbull:    Mr.  Chairm^an,  I  offer  the  following  amendment: 

Amend  section  7  by  inserting  after  the  word  "year,"  in  line  14,  the  following: 

Or  by  a  capitation  tax  not  exceeding  one  dollar  per  jbsly,  or  by  both. 
So  that  it  will  read  from  the  top  of  the  page: 

Sums  by  a  tax  on  property  not  to  exceed  in  the  aggregate  five  mills  on  the  dollar  in 
any  one  year,  or  by  a  capitation  tax  not  exceeding  one  dollar  per  year,  or  by  both,  to  be 
apportioned,  and  so  on. 

Under  the  provision  as  it  now  stands  we  can  have  a  capitation  and  a  State  tax;  and 
it  is  provided  that  only  the  capitation  tax  provided  by  the  State  and  the  tax  of  from 
one  to  five  mills  on  the  dollar  (if  it  be  thought  proper  to  fix  such  a  tax)  shall  be  ap- 
portioned amongst  all  the  schools,  according  to  population. 

The  amendment  has  this  object  in  view:  The  report  of  the  committee  provides  for 
a  tax  on  property  only  in  order  to  raise  additional  funds  for  the  purpose  of  establishing 
schools  of  a  higher  grade.  I  say  that  any  district  that  wants  to  levy  an  additional  tax 
for  the  purpose  of  establishing  schools  of  a  higher  grade  should  not  be  obliged  to  make 
that  tax  apply  only  to  persons  who  own  property,  but  it  ought  to  apply  to  all.  The 
only  way  to  get  at  those  persons  who  have  not  any  property  is  to  impose  on  them  a 
capitation  tax,  and  this  amendment  merely  provides  that  the  capitation  tax  shall  not 
exceed  one  dollar. 

Mr.  Keezell:  You  mean  a  capitation  tax  in  addition  to  that  provided  for  in  the 
earlier  part  of  the  section,  do  you? 

Mr.  Turnbull:  Yes,  sir;  I  do,  for  the  reason  that  no  matter  how  poor  a  man  may 
be  he  has  a  right  to  have  a  voice  in  settling  the  question  whether  a  graded  school  shall 
be  established  in  his  community  or  not,  because  there  must  be  a  tax  levied  for  that  pur- 
pose. 

In  order  to  have  everA'one  interested  in  the  establishment  of  schools  of  that  sort, 
I  think  all  ought  to  contribute  to  it,  the  men  who  have  property  as  well  as  those  who 
have  not;  and  you  cannot  get  at  those  who  have  not  any  property  except  by  way  of  a 
capitation  tax.  I  think  it  is,  nothing  but  just  and  right,  if  you  are  to  tax  property  for 
the  purpose  of  establishing  graded  schools,  to  impose  a  capitation  tax  also. 

Mr.  Watson:  Mr.  Chairman,  I  should  like  to  remind  the  gentleman  from  Brunswick 
(Mr.  Turnbull)  that  there  has  been,  or  probably  will  be,  a  capitation  tax  provided  for 
by  the  report  of  the  Suffrage  Committee,  and  also,  perhaps,  by  the  report  of  the  Finance 
Committee.  I  understand  that  substantial  concurrence  has  been  reached  on  that  subject, 
and  that  one  dollar  and  a  half  has  been  proposed  as  the  amount,  one  dollar  to  go  to  the 
State  and  fifty  cents  to  go  to  the  respective  counties  and  cities  in  the  Commonwealth, 
to  be  expended  as  they  shall  see  fit. 

It  strikes  me,  sir,  that  the  amendment  offered  by  the  gentleman  from  Bruns.wick 
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(Mr.  Turnbull)  would  cut  across  that  principle  which  would  be  applied  by  the  Consti- 
tution in  other  matters,  and  would  perhaps  interfere  with  the  principle  of  the  poll-tax 
that  is  proposed  to  be  levied.  For  that  reason,  sir,  I  should  dislike  to  see  it  interpolated 
in  this  report  and  brought  in  here  in  this  connection.  I  am  afraid  it  might  beget  con- 
fusion in  dealing  with  the  subject  of  the  poll-tax,  which  all  of  us,  I  believe,  think  will 
probably  be  levied  for  the  purpose  of  regulating  suffrage;  and  I  think  it  would  also  beget 
confusion  as  to  what  application  the  county  and  city  authorities  should  make  of  the  one- 
third  of  the  poll-tax  which  it  is  proposed  to  turn  over  to  them. 

I  will  say  furthermore,  Mr.  Chairman,  that,  while  I  perhaps  occupy  as  advanced 
ground  on  the  subject  of  education  as  applied  to  the  other  race  in  our  community  as 
anybody  upon  the  floor  of  this  Convention,  I  must  be  permitted  to  state  that  in  my  humble 
judgment,  the  report  which  has  been  adopted  by  this  Committee  of  the  Whole,  by  the 
vote  just  recorded,  has  placed  the  question  of  local  education  substantially  within  the 
hands  of  the  local  authorities  of  the  counties  and  the  cities  of  the  Commonwealth.  Had 
I  not  so  thought,  sir,  I  should  not  have  sO'  voted.  And,  believing  as  I  do,  sir,  that  the 
local  school  authorities  of  this  Commonwealth,  under  the  article  which  has  been  estab- 
lished here  this  morning,  will  have  entire  power  to  deal  with  this  subject  and  with  all 
matters  within  these  premises,  I  am  not  prepared,  sir,  to  go  to  the  extent  of  changing 
the  power  of  local  taxation,  which  has  already  been  conferred  by  the  old  Constitution,  and 
which  is  retained  here,  and  to  suggest  to  the  people  of  th©  Commonwealth  that  these 
local  authorities  shall  have  the  power  to  increase  taxation  for  school  purposes  beyond 
the  limits  which  have  already  been  prescribed. 

I  will  suggest  to  the  gentleman  from  Brunswick  that  fifty  cents  on  the  hundred 
dollars  is  quite  a  high  rate  of  taxation.  I  believe  that  it  is  as  much  as  the  property  of 
this  improverished  community  will  stand  at  any  time  within  any  appreciable  number 
of  years.  And  I  want  to  suggest  to  him  that  if  the  object  he  has  in  view  is  to  make  the 
colored  man  contribute  something  towards  his  own  education,  perhaps  the  very  class  of 
colored  people  he  is  after  will  be  beyond  th©  reach  of  his  capitation  tax,  for  they  have 
no  property  upon  which  the  capitation  tax  can  be  levied  and  an  execution  will  not  reach 
them.  So  that  I,  for  one,  sir,  do  not  consider  that  a  capitation  tax,  as  directed  against 
people  who  are  execution  proof,  would  prove  very  satisfactory  in  the  end,  or  that  it 
would  add  anything  material  to  the  school  fund  which  would  be  apportioned  among 
these  communities. 

So,  Mr.  Chairman,  while  I  have  not  had  an  opportunity  of  considering  carefully  the 
proposal  of  the  gentleman  from  Brunswick,  for  fear  that  it  may  militate  against  other 
sections  of  this  Constitution  which  undertake  tO'  prescribe  a  poll-tax  among  other  things, 
and  for  fear  that  it  may  to  some  extent  confuse  and  entangle  th©  main  object  which 
has  been  sought  to  be  accomplished  in  this  report,  I  hope  the  gentleman  will  not  insist 
upon  his  amendment  and  that  the  report  of  the  Committee  on  Education  will  be  left  so 
that  a  tax  on  property,  if  the  people  see  fit  to  prescribe  it,  shall  be  levied  and  expended 
for  local  school  purposes. 

Mr.  Meredith:    Mr.  Chairman,  I  want  to  say  a  word  in  support  of  the  amendment 
offered  by  the  gentleman  from  Brunswick. 

I  do  not  see  the  danger  that  has  just  been  suggested  by  the  gentleman  from  Notto- 
way (Mr.  Watson)  as  tO'  the  State  poll-tax.  It  is  very  easy,  by  language,  to  make  that 
tax  separate  and  distinct  from  anytliing  like  a  poll-tax  for  school  purposes.  The  language 
can  be  so  clear  as  tO'  specify  what  it  is  to  be  used  for,  and  the  nature  of  it;  and  it  can  also 
be  provided  that  it  may  be  subject  to'  execution  or  compulsory  collection.  So  that  I  do 
not  see  the  danger  that  has  been  suggested  by  the  gentleman  from  Nottoway  (Mr.  Wat- 
son) in  opposition  to  the  amendment  offered  by  the  gentleman  from  Brunswick. 

Now,  as  to  its  benefit,  I  respectfully  submit  that  it  is  fair  that  the  different  sections 
of  this  State  shall  determine  for  themselves  the  manner  in  which  they  will  collect  this 
tax  which  is  to  be  used  among  themselves.  I  am  as  heartily  in  favor  as  any  man  upon 
this  floor  of  having  any  general  fund  that  comes-  from  the  State  at  large  used  as  the 
State  wishes  it  to  be  used.  And  I  go  farther  than  that.  It  has  been  intimated  that  a 
part  of  the  State  fund  has  not  been  used  fairly.    I  am  in  favor  of  enforcing  the  law. 
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and  hope  that  in  the  future  the  law  will  be  enforced,  so  that  it  shall  be  used  fairly. 
But,  knowing  that  we  are  dealing  with  human  nature,  v/e  can  understand  that  these 
gentlemen,  feeling  the  grievance  to  v;hich  they  have  been  subjected  in  carrying  the  great 
burden  of  this  negro  education — I  speak  of  the  eastern  counties — have  perhaps  done 
things  that  were  not  desirable.  I  want  to  relieve  them  from  the  necessity  of  that 
feeling.  It  is  idle  to  talk  abo^ut  these  men  being  highly  honorable  and  honest  if  you 
continue  to  subject  them  to  temptation,  and  especially  if,  in  addition  to  that,  you  add  a 
grievance. 

You  might  as  well  recognize  the  truth  of  what  I  say.  If  you  make  these  men  feel 
that  they  are  carrying  a  burden  in  the  use  of  their  local  taxes  that  is  unfair  to  them, 
and  that  in  some  of  these  counties,  out  of  sixty-six  cents  on  the  hundred  dollars  that  a 
white  man  contributes,  his  child  only  gets  the  benefit  of  thirty-three  cents,  you  have  a 
grievance  that  is  a  running  sore,  and  that  will  continue  in  this.  Commonwealth.  And 
as  long  as  it  does  exist  there  are  going  to  be  deVious  ways  by  which  it  will  be  overcome. 
You  have  no  right  to  perpetrate  an  injustice  and  then  appeal  to  their  sense  of  justice 
and  right  to  rectify  it.  You  are  yourselves  doing  the  injustice  when  you  so  frame  the 
Constitution  that  they  feel  that  the  money  they  devote  to  public  schools  is  not  being  used 
so  that  their  children  get  their  fair  share  of  it. 

Now,  what  is  proposed?  It  is  simply  proposed  that  this  matter  shall  be  left  optional. 
No  white  county  in  this  State  is  asked  to  do  a  single  thing  except  what  it  now  does.  I 
repeat,  it  is  simply  asked  that  it  may  be  left  optional  with  the  people  of  these  counties 
who  have  this  grievance,  who  have  had  this  injustice  done  them,  who  know  that  their 
white  children  are  not  getting  a  fair  share  of  the  local  school  fund,  unless  by  trickery, 
to  have  an  opportunity  of  doing  it  in  a  frank,  manly,  straightforward  and  legal  way. 
That  is  all  that  is  asked. 

If  you  allow  them  to  do  that,  and  you  enforce  the  law  as  to  the  State  fund,  you  will 
be  doing  right  so  far  as  the  State  funds  is  concerned.  You  will  be  relieving  a  grievance, 
an  unjustice,  a  wrong  and  a  great  hardship  to  them,  and  you  will  allow  them  to  have 
the  opportunity  of  exercising  their  right.  It  is  simply  an  option,  gentleman.  No 
county  is  obliged  to  take  it.  Every  county  in  this  State  can  go  on  and  collect  its  school 
fund  under  the  five-mill  tax  or  the  three-mill  tax,  just  as  it  sees  fit.  But  other  counties 
will  have  an  opportunity,  if  they  see  fit,  to  collect  thisi  money  by  a  poll-tax,  so  that  the 
burden  will  be  fairly  distributed.  And  when  you  relieve  them  of  this  grievance,  and 
when  they  feel  that  the  people  whose  children  they  are  educating  with  the  proceeds  of 
their  local  taxation  are  bearing  a  part  of  the  burden  of  it,  I  do  not  believe  they  will  be 
found  doing  in  the  future  what  it  has  been  intimated  upon  this  floor  they  are  now  doing 
— misusing  the  State  fund  for  the  white  children  alone,  to  the  injustice  of  the  colored 
children. 

Mr.  O'Flaherty:  The  objection  to  this  amendment,  to  my  mind,  is  the  means  of  col- 
lecting the  tax.  If  you  can  devise  some  certain  way  in  which  it  can  be  collected,  it  will 
probably  be  feasible;  but  it  seems  to  me  that  the  man  who  has  property  and  who  pays 
taxes  will  simply  have  to  pay  this  aditional  head-tax,  and  that  the  man  who  is  not 
paying  the  present  tax  will  not  pay  this  one.  Take  your  own  city  of  Richmond,  and 
look  at  the  capitation  tax  of  that  city,  for  example. 

Mr.  Meredith:  I  think  the  gentleman  from  Warren  misunderstood  me.  The  amend- 
ment proposed  is  purely  an  optional  one. 

Mr.  O'Flaherty:  I  understand  that.  Suppose  you  do  put  it  in  the  Constitution  in 
that  shape.    I  want  to  know  how  you  will  collect  it. 

IMr.  Meredith:  I  was  going  to  say  that  if  I  had  the  power  I  would  provide  that  these 
counties  should  have  the  right  to  say  that  no  man  should  send  his  children  to  a  county 
graded  school  unlesiS  he  paid  the  capitation  tax  that  is  imposed  upon  him.  That  would 
not  be  needed  in  your  county;  but  how  can  you  tell  what  is  needed  in  Halifax  or  in  any 
of  these  counties  where  there  is  a  larger  proportion  of  negroes;  where  you  know  the  cir- 
cumstances are  different;  where  you  know  the  character  of  the  population  is  different, 
and  where  you  know  the  burden  is  different?  How  can  you  put  upon  these  men  the 
same  rule  that  applies  to  you,  who  are  so  free  of  that  burden? 
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Mr.  O'Flaherty:    That  is,  not  the  amendment  exactly. 

Mr.  Meredith:  That  is  the  amendment  of  the  gentleman — that  there  shall  be  a  poll- 
tax.  What  shall  be  the  law  in  regard  to  it,  how  it  shall  be  collected,  and  what  shall  be 
its  effect,  are  matters  for  the  Legislature. 

So  I  submit  to  you  that  the  amendment  of  the  gentleman  from  Brunswick  ought  to  ap- 
peal to  our  sense  of  justice.  No  special  burden  is  being  put  upon  us.  I  do  not  expect  in 
the  city  of  Richmond,  that  any  advantage  will  be  taken  of  it.  I  know  none  will  be  taken. 
I  feel  confident  that  we  will  keep  up  our  schools  for  seven  or  eight  months.  But  I  do  feel 
that  when  a  man  lives  in  a  section  of  the  State  where  his  children  cannot  go  to  school 
more  than  three  or  four  months,  you  must  expect  him  to  do  things  you  will  not  do,  simply 
because  you  have  not  been  subjected  to  the  temptation  and  the  sense  of  wrong  under 
which  they  have  labored  for  so  many  years. 

I  say  that  you  are  asked  to  do  nothing  yourselves.  You  are  simply  asked  to  allow 
these  men  to  have  the  privilege  of  exercising  one  mode  of  taxation  or  another,  according 
to  the  circumstances  of  their  situation;  and  I  do  believe  if  you  will  give  them  that 
you  will  find  that  there  will  be  a  far  more  correct  application  of  the  State  fund  than 
there  has  been  in  the  past,  if  the  intimations  that  have  been  made  here  are  correct. 

Mr.  Turnbull:  Mr.  Chairman,  I  simply  wish  to  say  a  word.  Gentlemen  who,  have 
spoken  on  this  subject  seem  to  think  that  this  resolution  is  especially  aimed  at  the 
colored  people.  That  is  not  my  purpose  at  all.  It  is  the  people  in  my  town  whom  I 
desire  to  reach.  There  are  eighty  or  a  hundred  operatives  in  the  railroad  shops  at 
that  place  who  are  possessed  of  very  little  if  any  property.  We  are  trying  there  (and 
I  have  no  doubt  the  same  is  the  case  in  other  towns)  to  establish  a  school  system  of 
which  those  people  will  get  the  benefit.  They  are  not  willing,  if  they  can  prevent  it, 
to  allow  property-owners  to  be  assessed  with  the  whole  amount  of  the  tax  necessary 
to  support  these  schools.  They  are  willing  and  anxious  tO'  contribute  their  part  of  it; 
and  that  being  the  case,  I  want  tO'  put  in  this  provision  so  that  they  can  pay  a  head-tax 
for  the  establishment  of  these  schools.  It  simply  puts  it  in  the  discretion  of  the  county 
or  district  authorities  to  establish  a  capitation  tax  if  they  shall  think  proper  so  to  do, 
or  a  property  tax,  or  both,  so  that  the  expense  can  be  properly  distributed,  and  there 
will  be  no  harm  done  to  anybody. 

Mr.  Mcllwaine:  Mr.  Chairman,  I  should  like  very  much  if  I  could,  sir,  to  gratify 
the  gentleman  by  accepting  his  amendment;  but  it  seems  to  me  the  gentleman  from 
Nottoway  (Mr.  Watson)  has  stated  very  clearly  the  objections  tO'  it. 

Mr.  Turnbull:  Will  the  gentleman  allow  me  just  one  minute  further?  In  reference 
to  the  views  of  my  friend  in  regard  to  the  capitation  tax,  if  we  do*  not  put  it  in  here  it 
might  be  overlooked.  If  a  capitation  tax  is  imposed  in  other  sections  of  the  Constitution, 
the  Committee  on  Revision  can  fix  it  in  a  proper  way.  That  is  the  only  reason  I  place 
it  here. 

Mr.  Thornton:  Mr.  Chairman,  I  will  not  detain  the  committee  three  minutes;  and  it 
is  with  a  great  deal  of  diffidence  that  I  take  issue  with  the  gentleman  from  Richmond 
and  the  gentleman  from  Brunswick.  But  I  do^  think,  sir,  that  it  is  inadvisable  to 
increase  the  capitation  tax  to  the  extent  suggested  in  this  resolution. 

In  my  opinion,  sir,  this  tax  will  not  reach  the  class  these  gentlemen  are  trying  to 
reach,  and  that  is  the  class  of  people  who  now  pay  nothing;  for  those  very  people  will 
not  pay  the  capitation  tax  any  sooner  than  they  will  now  permit  their  property  to  be 
assessed.  But  it  will  act,  sir,  as  a  great  hardship  upon  the  small  property-owners  in 
this  State.  You  take  a  man  of  small  means  who  will  have  to  pay  the  capitation  tax 
to  be  fixed  by  the  Committee  on  Franchise  and  the  Taxation  Committee,  and  add  to  that 
the  tax  which  is  proposed  by  this  amendment,  it  will  make  his  taxes  run  up  to  no  in- 
considerable amount,  and  the  burden  will  fall  on  that  class  that  is  least  able  to  pay  it. 

Take,  for  example,  a  man  in  the  country  who  has  only  a  few  hundred  dollars'  worth 
of  property.  Add  a  dollar  and  a  half  as  is  proposed  by  the  Taxation  Committee,  and  then 
add  a  dollar  and  a  half  here,  sir,  and  you  will  have  a  tax  of  three  dollars,  which  I  say 
will  frequently,  in  the  country,  fall  on  poor  people,  and  will  be  to  them  no  inconsiderable 
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amount;  and  it  will  frequently  be  more  than  they  can  meet  without  great  hardship  to 
themselves.  The  committee,  I  will  state,  considered  this  matter  fully,  and  they  were 
satisfied  that  the  report  they  had  made  would  meet  all  of  the  conditions  that  would 
arise  in  the  various  sections  of  the  State. 

Mr.  Turnbull:  I  said  there  were  operatives  in  the  shops  there  who  were  anxious 
that  we  should  establish  a  school  system  for  their  benefit,  and  that  they  were  willing 
to  contribute  to  it,  but  that  they  could  not  contribute  in  any  other  way  than  by  a 
capitation  tax. 

Mr.  Thornton:  Well,  I  will  show^  the  gentleman  how  they  can  pay  if  they  are 
so  anxious  to  do  so;  and  I  must  congratulate  him  on  having  that  class  of  people,  for  it 
is  a  rare  thing  that  you  see  people  who  are  anxious  to  pay  taxes.  I  will  tell  you  how 
they  can  do  it.  If  these  men  are  working  in  the  machine  shops,  you  know  they  are  get- 
ting good  wages — far  better  wages,  on  an  average,  than  the  laborer  who  works,  in  the 
country  for  a  farmer;  and  if  those  men  have  families,  and  are  drawing  those  large 
salaries,  I  will  guarantee  that  they  have  personal  property,  household  goods,  and  they 
are  not  listed  for  taxation;  and  that  is  the  reason  they  do^  not  pay  anything.  Now,  let 
them  give  to  the  assessor  to  be  listed  for  taxation  what  they  have;  and  more  than  that, 
sir,  let  them  pay  the  capitation  tax  that  is  now  assessed  against  them — which,  in  most 
of  the  cities  where  these  machine  shops  are  situated,  they,  tO'  a  great  extent,  now  fail 
to  do.  In  one  city  of  this  State  there  are  over  15,000  delinquent  capitation  taxes,  when 
the  vote  really  reaches  more  than  14,000,  making  1,000  more  delinquents  than  voters. 

Mr.  Meredith:  Was  that  a  capitation  tax  for  the  graded  school,  unless  the  other 
school  ran  for  more  than  four  months? 

Mr.  Thornton:  That  capitation  tax  goes  to  support  the  public  schools  in  this  State; 
and  as  the  cities  have  high  schools,  it  goes  indirectly  to  the  support  of  those  schools; 
and  yet  there  Isi  almost  an  entire  failure  to  pay.  In  my  county  the  delinquents  are  only 
174  in  number,  and  yet  I  find  that  in  one  city  which  I  have  investigated  there  are  over  15,- 
000  delinquents  out  of  something  like  17,000  polls.  I  say  these  people  will  not  pay  now, 
and  they  certainly  will  not  pay  when  you  have  increased  the  amount.  But  this  is  not 
true,  as  a  general  thing,  of  the  people  in  the  counties. 

I  therefore  object  to  increasing  the  capitation  on  the  country  people  who  pay,  to 
pass,  its  proceeds  into  the  State  funds,  toi  be  distributed  as  well  to  those  who  do  not 
pay;  and  those  who  pay  are  the  least  able  of  any  people  in  this  Commonwealth  to  bear 
the  increased  burden. 

Mr.  Meredith:  Let  me  suggest  to  the  gentleman  that  I  presume  the  city  to  w^hich 
he  refers  is  the  city  of  Richmond;  it  it  not? 

Mr.  Thornton:  I  understand  there  are  other  cities  that  are  similarly  situated.  But 
since  you  have  named  the  city,  I  will  state  that  I  understand  that  there  are  others  which 
are  in  equally  as  bad  a  condition  as  the  city  you  mention. 

Mr.  Meredith:  I  recognize  it;  but  what  I  was  going  tO'  say  was  this:  In  the  first 
place,  we  do  not  believe  the  tax  can  be  collected  here  for  the  simple  reason  that  in 
these  large  cities  the  treasurers  receive  suflicient  compensation  to  keep  them  from 
bothering  themselves  about  these  small  taxes.  In  the  counties  your  treasurers  ride 
around  and  have  an  opportunity  to  get  the  taxes,  and  they  do  get  them.  Here,  with 
us,  the  treasurer  sits  in  his  office  and  rarely  bothers  himself  about  collecting  this  tax. 
To  such  an  extent  is  that  true  that  I  will  state  to  you  that  we  have  created  another 
city  oflicer,  whom  we  call  the  Collector  of  Delinquent  Taxes.  So  the  same  conditions 
do  not  apply  in  the  counties  that  apply  in  the  cities.  You  need  not  put  it  in  force  in 
the  city  of  Richmond. 

Mr.  Thornton:  That  is  why  it  will  work  a  great  hardship  on  the  communities 
where  the  people  pay  these  taxes.  Whatever  there  may  be  in  the  way  of  an  increased 
capitation  tax,  if  any,  I  say  my  people  will  pay;  and  it  is  these  and  others  who  do  pay 
that  I  wish  to  protect  from  this  proposed  increase  of  capitation  tax.  Those  people  who 
pay  nothing  I  care  nothing  about,  sir,  so  far  as  that  is  concerned.  They  deserve  no 
consideration;  because  one  man  is  as  much  bound  to  pay  his  capitation  tax  as  another. 
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Certainly  that  is  true,  in  view  of  the  fact  that  it  goes  into  the  general  State  school 
fund,  and  then  is  distributed  throughout  the  State  on  the  basis  of  school  population. 

The  Chairman:  The  question  is  on  the  amendment  of  the  gentleman  from  Bnins- 
wick  (Mr.  Turnbull). 

The  amendment  was  rejected;  there  being,  on  a  division,  ayes  20;  noes  31. 

Mr.  Pollard:  Mr.  Chairman,  there  is  an  amendment,  offered  by  myself  tvfo  weeks 
ago,  pending  to  the  very  section  we  now  have  under  consideration. 

The  Secretary:    After  the  v/ord  "dollar,"  in  line  5  of  Section  7,  add  the  following: 

And  such  other  sums  as  it  may  appropriate. 
The  section  will  then  read: 

An  annual  tax  on  property  of  not  less  than  one  nor  more  than  five  mills  on  the  dollar, 
and  such  other  sums  as  it  may  appropriate,  to  the  public  free  schools  of  the  primary  and 
grammar  grades. 

Mr.  Pollard:  Mr.  Chairman,  I  think  it  necessary  for  me  to  explain  the  purpose 
of  the  amendment  I  have  offered.  If  the  memhers  of  the  committee  will  take  their 
reports  and  look  at  Section  7,  they  will  see  that  the  public  school  fund  consist  of  the 
annual  interest  on  the  literary  fund,  that  portion  of  the  capitation  tax  provided  in  the 
Constitution  to  be  paid  into  the  State  Treasury,  and  an  annual  tax  on  property.  The 
money  used  for  the  current  expenses  of  the  public  free  school  system  must  be  derived 
from  those  three  sources. 

Mr.  Black,  in  hisi  book  on  the  construction  of  constitutions,  lays  down  the  principle 
that  where  the  means  of  the  exercise  of  a  power  granted  are  specified,  all  other  means 
are  understood  to  be  excluded.  This  section,  as  it  now,  reads,  Mr.  Chairman,  will,  I 
fear,  make  unconstitutional  the  appropriation  of  $200,000  now  made  by  the  General  As- 
sembly to  the  public  free  school  system. 

I  am  aware  of  the  fact  that  the  question  has  never  been  raised  under  a  similar 
provision  in  the  present  Constitution.  This  appropriation  of  $200,000  has  been  made 
from  year  to  year.  I  am  informed  that  when  the  State  of  Virginia  first  began  to  make 
this  appropriation,  the  question  of  its  constitutionality  was  raised,  and  in  order  to  meet 
this  question  it  was  argued  that  the  State  of  Virginia  ow^id  the  public  school  fund  a 
large  sum  of  money,  a  part  of  the  capitation  tax  which  had  become  delinquent,  which 
the  State  had  not  collected,  but  which,  if  it  had  been  collected,  would  have  been  applied 
to  the  public  school  fund.  It  was  on  the  theory  that  the  State  owed  the  public  school 
fund  this  uncollected  capitation  tax  that  this  appropriation  of  $200,000  hasi  been  made 
from  year  to  year. 

Now,  that  sum  which  had  been  delinquent  up  to  the  time  of  the  first  appropriation 
of  $200,000  has  since  been  paid,  and  it  is  a  serious  question  whether  such  an  appropria- 
tion would  be  constitutional.  In  order  to  remove  all  doubt,  I  have  offered  an  amendment 
which  allows  the  General  Assembly  to  continue  the  $200,000  appropriation  to  which 
I  have  referred.  I  think  it  is  the  intention  of  the  committee  toi  allow  that  appropriation 
to  continue,  and  it  is  simply  to  remove  this  doubt  that  I  offer  the  amendment. 

Mr.  Mcllwaine:  Mr.  Chairman,  the  committee  acceptsi  that  amendment,  for  the 
reasons  that  have  been  given  by  the  gentleman  from  Richmond  (Mr.  Pollard).  It  is 
merely  to  authorize,  without  any  question  whatever,  what  the  Legislature  has  been 
doing  in  the  past,  an  appropriation  of  $200,000  out  of  the  State  fund  or  any  other  fund. 

Mr.  Ttirnbull:  Mr.  Chairman,  if  I  understand  this  proposition,  it  is  tO'  give  the 
Legislature  the  power  to  appropriate  other  sums  of  money  besides  the  tax  that  the  bill 
provides  shall  be  levied  for  the  public  schools.  I  want  to  state  the  history  of  this  matter 
and  I  hope  if  I  do  not  state  it  exactly  right  the  gentleman  from  Rockingham  (Mr.  Keezell) 
will  correct  me  in  regard  to  it.  I  think  he  is  informed  on  the  subject,  as  he  has.  been 
a  member  of  the  Legislature  all  the  time. 

As  I  understand,  the  Legislature  first  made  this  appropriation  of  a  certain  amount 
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of  money  (I  iliink  it  was  at  first  S-iO.OOO,  perhaps,  and  was  afterwards  increased  from 
time  to  time),  because  tlie  interest  on  tlie  literarj'  fund  that  had  been  invested  in  State 
funds  was  for  a  time  suspended,  and  the  idea  of  making  this  appropriation  was  to 
reimburse  the  school  fund  for  the  interest  that  had  not  been  paid.  That  is  the  way 
I  understand  it.  Now,  that  state  of  affairs  does  not  exist  at  the  present  time,  and  there 
is  no  earthly  use  or  excuse  for  giving  the  Legislature  the  power  to  make  the  appropria- 
tion, because  the  tax,  under  this  proposition  of  the  committee,  can  be  fixed  at  five  mills, 
which  is  fifty  cenis  on  SlOO,  if  it  thinks  proper  so  to  do.  I  am  not  in  favor  of  doing 
anything  in  an  indirect  way.  If  it  is  necessary  to  have  a  larger  amount  for  school 
puiTposes  than  is  now  provided,  at  ten  cents  on  SlOO  of  value,  let  us  say  so,  in  order  that 
the  people  may  understand  what  they  are  paying,  but  let  us  not  undertake  in  an  indirect 
way  to  allow  the  Legislature  to  le^T  sl  tax  of  ten  cents  for  school  purposes,  and  then  give 
the  Legislature  afterwards  power  to  appropriate  any  other  amount  from  the  revenues  of 
the  State  that  they  may  think  proper  for  school  purposes. 

In  other  words,  the  reason  why  this  amount  was  injected  into  the  school  fund  does 
not  now  exist.  It  was  unconstitutional  to  make  the  appropriation  before,  and  I  do  not 
think  it  is  proper  or  business-like  to  allow  the  Legislature  to  do  it.  It  would  be  blowing 
both  hot  and  cold  at  the  same  time  to  levy  a  tax  of  ten  cents  on  the  hundred  dollars 
for  school  purposes,  and  have  the  people  believe  they  are  paying  for  schools,  and  then 
allow  the  Legislature  to  appropriate  in  addition  to  that,  out  of  the  revenues  of  the 
State,  $2ij0.ri00  or  any  other  sum  that  they  think  proper.  If  a  tax  of  ten  cents  on  SlOO 
is  not  sufficient  to  run  the  schools  foT  four  months,  make  it  more,  but  do  not  appropriate 
money  for  the  schools  in  an  indirect  way.    That  is  the  way  to  do  business. 

Mr.  Mcllwaine:  If  that  provision  is  put  in  the  Constitution  there  will  be  nothing 
indirect  about  it.  It  will  be  just  as  direct  as  possible.  It  is  merely  giving  the  Legisla- 
ture the  right  to  do  a  thing  for  the  equal  benefit  of  all  the  people  in  the  State. 

Mr.  Turnbull:  Before  the  gentleman  takes  his  seat  I  would  like  to  ask  him  what 
is  the  use  of  putting  a  restriction  of  one  mill,  or  five  mills,  and  then  opening  the  door 
wide  and  saying,  "You  may  appropriate  any  other  sum  you  see  fit."  If  you  are  going 
to  have  any  restriction  upon  the  Legislature,  it  ought  to  be  a  restriction;  but  you  put  a 
restriction  upon  it  and  then  afterwards  open  the  door.  It  does  seem  to  me  it  is  use- 
less, and  I  think  it  is  a  very  dangerous  thing  to  do. 

Mr.  Keezell:  ]\Ir.  Chairman,  the  gentleman  from  BiTinswick  Olv.  Turnbull  i 
appeals  to  me  in  reference  to  this  matter.  I  think  he  is  absolutely  correct  in  the  state- 
ment he  malves,  but  he  does  not  go  quite  as  far  as  he  might  have  gone.  Not  onl3' 
was  this  appropriation  commenced  in  the  first  place  to  return  the  money  which  had 
been  diverted  from  the  public  free  school  fund,  during  the  days  when  we  were  troubled 
^uth  tax  receivable  coupons  and  difficulties  that  diverted  the  school  money  from  the 
place  where  it  ought  to  have  gone,  but  another  matter  has  crept  in  as  the  fruit  and  as 
the  result  of  the  troublesome  times  we  had  during  the  settlement  of  the  debt.  After  we 
had  returned  to  the  public  free  school  fund  the  money  that  belonged  to  it  we  were  con- 
fronted by  one  of  tvro  difficulties.  We  either  had  to  continue  that  appropriation,  for 
which  there  was  really  no  warrant  of  law,  or  we  had  to  reduce  the  appropriation  to  the 
public  schools.  Well,  you  know  what  the  result  of  that  would  have  been.  Therefore 
the  Legislature  simply  continued  to  make  their  appropriation,  which  started  at  8100,000 
and  finally  got  up  to  $200,000.  After  all  the  money  which  had  been  diverted  had  been 
returned  to  this  fund,  it  continued  to  make  this  additional  appropriation  of  S20 0,000  each 
year,  and  it  has  been  making  every  year  since  another  additional  and  indirect  appropria- 
tion that  very  few  of  us  understand.  Nobody  can  understand  it  except  those  who  have 
looked  into  the  matter.    I  will  endeavor  to  explain  it. 

The  Constitution  sets  aside  the  one  dollar  capitation  tax  as  a  special  fund  to  be 
appropriated  to  the  public  free  schools.  Under  the  provisions  of  the  act  which  directs 
the  auditor  of  public  accounts  to  apportion  back  to  each  county  of  the  State  ninety  per 
cent,  of  the  school  fund  which  the  county  would  be  entitled  to  receive  from  the  State 
treasury  on  account  of  its  school  population,  and  which  was  intended  to  keep  the  money 
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in  the  county  for  the  use  of  the  schools  there,  so  that  it  might  become  available  as  soon 
as  collected,  and  not  be  diverted  to  other  uses,  about  $80,000  that  is  not  paid  by  the  tax- 
payers for  school  purposes  at  all  is  taken  from  the  general  fund  of  the  State  and  appro- 
priated to  the  public  free  schoolsi.  In  other  words,  the  delinquent  capitation  taxes  are 
paid  to  the  public  free  schools  just  the  same  as  if  they  had  been  collected,  and  though 
a  city  or  a  county  may  be  delinquent  as  to  almost  its  entire  capitation  tax,  it  gets  just 
the  very  same  amount  of  money  in  this  distribution  asi  though  it  had  paid  it  all.  The 
only  amount  to  which  the  general  treasury  is  recouped  is  the  10  per  cent,  that  is  left, 
and  out  of  that  10  per  cent,  must  come  the  entire  cost  of  collection  and  all  that  sort 
of  thing.  You  will  understand  this  when  you  remember  that  more  than  33%  per  cent,  of 
the  capitation  taxes  levied  for  school  purposes  are  returned  delinquent  and  never  paid. 

So  I  say  the  public  free  schools  not  only  receive  what  they  are  entitled  to  at 
present  under  the  Constitution,  but  they  receive  $200,000  as  a  direct  appropriation 
by  the  Legislature,  and  the  delinquent  capitation  taxes  are  made  good  to  the  schools 
by  indirect  appropriation,  as  I  have  explained.  I  agree  with  the  delegate  from  Bruns- 
wick (Mr.  Turnbull),  and  I  hope  when  I  say  that  I  will  not  be  charged  with  being  inimical 
to  the  public  free  schools,  because  I  am  in  favor  of  the  public  free  schools.  But  I  believe 
in  the  people  of  Virginia  knowing  exactly  what  they  are  doing;  and  if  it  is  necessary 
to  appropriate  $300,000,  in  addition  to  the  ten  mills  that  we  now  appropriate,  let  us 
raise  the  State  tax  and  provide  for  it.    That  is  the  proper  way  to  do  it. 

Mr.  Pollard:  If  there  is  a  surplus  in  the  State  treasury,  and  the  public  school  system 
needs  that  money,  what  is  the  necessity  of  raising  the  tax  rate  in  order  tO'  support  the 
public  school  system? 

Mr.  Keezell:  If  the  gentleman  will  allow  me,  I  am  very  much  afraid  that  by  the 
time  this  General  Assembly  is  through  there  will  be  no  surplus  in  the  State  treasury. 
(Laughter.)  If  I  did  not  think  it  would  probably  be  undignified  to  use  language  that 
suggests!  itself  to  my  mind,  I  would  refer  tO'  the  fact  that  you  might  just  as  well  try 
to  keep  a  powder-house  in  the  nether  regions  as  to  keep  a  surplus  in  the  treasury. 

Mr.  Chairman,  there  is  going  to  be  no  surplus  in  the  treasury  very  long,  in  my  opinion, 
and  I  therefore  wish  to  suggest  that  if  we  are  going  to  make  appropriations  for  the 
public  free  schools,  let  us  make  them  so  that  the  tax-payers  will  understand  what  we 
are  doing.  If  it  is  necessary  make  the  tax  rate  12i  mills,  or  whatever  it  should  be,  let 
us  do  it,  and  say  it  is  for  that  purpose.  We  have  guarded  the  language  here.  We  say 
it  shall  not  be  less  than  one  mill  nor  more  than  five  mills.  We  should  not  fix  it  at  five 
mills,  and  yet  make  an  appropriation  in  addition  to  that.  As  suggested  by  the  gentle- 
man from  Richmond  (Mr.  M'eredith),  let  us  say  exactly  what  we  mean  to  appropriate 
for  the  public  free  schools  as  a  tax  on  all  the  property  of  the  State.  For  that  reason  I 
am  going  to  oppose  putting  that  provision  in  this  report.  Let  the  Legislature  meet 
the  situation.  Let  them,  fix  the  rate  of  taxation  necessary  for  the  maintenance  of  the 
public  free  schools.  That  is  perfectly  easy  to  do.  There  is  no  trouble  about  it  in  the 
world.  We  will  then  have  a  system  by  which  we  know  exactly  what  we  are  appro- 
priating for  the  public  free  schools  and  what  we  are  appropriating  for  the  other  purposes 
of  the  State  government. 

The  Chairman:  The  question  isi  on  the  amendment  proposed  by  the  gentleman 
from  Richmond  (Mr.  Pollard). 

The  amendment  was  rejected. 

Mr.  Mcllwaine:    Mr.  Chairman,  I  move  that  we  go  back  to  the  amended  section  of 
the  report  of  the  Committee  on  Education  and  Public  Instruction,  Section  2. 
The  Secretary  read  as  follows: 

2.  The  general  supervision  of  the  public  free  school  system  of  the  State  shall  be 
vested  in  a  State  Board  of  Education,  to  be  composed  of  the  Governor,  Attorney-General, 
Superintendent  of  Public  Instruction,  Chairman  of  the  Faculty  of  the  University  of  Vir- 
ginia, President  of  the  State  Female  Normal  School  at  Farmville,  and  President  of  the 
Virginia  Polytechnic  Institute,  who  shall  associate  with  them  one  city  and  one  county 
superintendent,  whose  term  of  office  shall  be  two  years,  and  whose  duties  and  powers 
shall  be  identical  with  those  of  other  members,  except  they  shall  not  participate  in  the 
appointment  of  any  public  school  official. 
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Mr.  OTlaherty;    I  offer  the  following  amendnient  to  that  section: 

In  section  2  strike  out  the  words,  •'Chairman  of  the  Factilty  of  the  University  of 
Virginia,  President  of  the  State  Female  Normal  School  ax  Farmville,  and  President  of 
the  Virginia  Polytechnic  institute." 

Mr.  Glass,:  I  desire  to  state,  by  Vv'ay  of  explanation,  Mr.  Chairman,  that  the  report 
of  the  Committee  on  Public  Education  and  Instruction,  as  originally  presented  to  and 
adopted  by  this  committee,  provided  that  the  heads  of  these  various  institutions,  together 
with  the  present  members,  should  constitute  the  Board  of  Public  Education; 
but  in  vievN'  of  the  very  reasonable  and  tenable  objections,  as  some  of  us  thought,  urged 
by  members  of  the  Convention  to  the  composition  of  the  board,  the  committee  yielded 
to  a  recommittal  of  the  report  to  the  committee.  The  committee  then  agreed  to  provide 
that  the  board  should  be  composed  of  the  Governor,  the  Attorney-General  and  the  Superin- 
tendent of  Public  Instruction,  together  with  the  heads  of  three  of  these  institutions,  the 
University  of  Virginia,  the  Virginia  Polytechnic  Instittite  and  the  State  Female  Normal 
School.  To  that  composition  of  the  board  strenuous  objection  was  made  by  the  friends 
of  the  Virginia  Military  Institute  and  William  and  Mary  College,  who  urged  that  those 
institutions  were  being  discriminated  against;  and  upon  a  reconsideration  of  the  facts 
and  objections,  your  committee  has  now,  with  practical  unanimity,  every  member  present 
in  Richmond  having  signed  the  report,  agreed  to  provide  that  the  board  shall  be  com- 
posed of  the  Governor,  the  Attorney-General  and  the  Superintendent  of  Public  Instruction, 
to  be  elected  by  the  people  in  accordance  with  the  decision  of  this  committee,  and 
three  experienced  educators,  to  be  selected  from  the  official  corps  and  faculties 
of  all  these  various  institutions,  to  constittite  an  eligible  list.  In  other  w^ords,  one  man 
is  to  be  designated  by  the  board  of  visitors  or  tnistees  of  each  of  these  various  insti- 
tutions and  placed  upon  an  eligible  list,  and  out  of  this  number  three  are  to  be  selected 
by  the  Senate.  Those  three  experienced  educators,  together  with  the  three  officials 
elected  by  the  people,  shall  select  and  associate  vrith  themselves  one  city  and  one  county 
school  superintendent.  In  the  composition  of  this  board  the  committee  was  guided 
largely  by  the  views  of  members  of  the  Convention,  who  objected  to  the  composition  of 
the  board  before,  and  we  hope  it  will  be  the  pleasure  of  the  Committee  of  the  VTiole  to 
agree  to  this  practically  unanimous  agreement  of  yotir  Committee  on  Education. 

The  Chairman:  Without  objection,  the  substitute  offered  by  the  gentleman  from 
Lynchburg  (Mr.  Glass)  will  be  taken  as  the  report  of  the  committee,  and  the  amendment 
of  the  gentleman  from  Warren  (:Mr.  O'Flaherty)  will  be  to  the  substitute  as  reported 
by  the  committee. 

Mr.  O'Flaherty:  I  will  reduce  my  amendment  to  writing  later. on  and  put  it  in 
proper  form. 

In  view  of  the  fact  that  gentlemen  are  anxious  to  adjourn,  I  do  not  like  to  take  up 
the  time  of  the  committee,  and,  as  I  said  a  while  ago,  if  it  were  a  personal  matter  I 
surely  would  not  do  so.  I  have  the  greatest  respect  for  this  committee's  report,  but,  if 
I  understand  the  substitute,  it  is  little  better  than  the  original  report.  I  desire  to  call 
attention  to  the  fact  that  this  committee  of  honorable  gentlemen  are  so  vacillating  in 
their  own  opinion  as  to  what  the  composition  of  the  State  Board  of  Education  of  Vir- 
ginia should  be,  that  they  have  discredited  their  own  report  by  bringing  in  one  report 
and  now  substituting  another  which  no  one  has  ever  seen  before. 

As  I  say,  as  far  as  I  am  personally  concerned,  there  is  no  man  on  this  floor  for  whom 
I  have  a  greater  respect  than  for  my  distinguished  friend,  the  chairman  of  the  com- 
mittee. I  believe  by  his  training,  by  the  positions  that  he  has.  held  in  life,  he  is  incapable 
of  doing  anj^hing  but  what  he  believes  to  be  right.  I  know  that  the  very  warm  blood 
of  his  race  makes  him  honest  and  frank  and  upright,  and  brave  to  defend  that  which  he 
believes  is  right,  and  I  accord  the  same  to  everj^  member  of  this  committee;  and  yet  1 
want  you  to  take  cognizance  of  the  fact  that  this  committee  itself  has.  not  made  up  its 
mind,  but  its  conclusions  are  inchoate.  In  the  language  of  the  law  books,  it  is  in  nubi- 
bus;  it  is  in  mare;  it  is  in  terra.  It  is  here,  it  is  there,  it  is  everywhere.  Is  it  an  ac- 
107— Const".  Debs. 
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cident  that  these  learned  gentlemen  do  not  agree?  No.  It  is  an  indication  to  my  mind 
that  there  are  influences  at  work  endeavoring  to  get  this  institution  and  that  institu*Aon 
on  the  board  and  that  some  of  them  having  been  left  off,  they  come  in  with  a  substitute 
which  indirectly  does  that  which  they  do  not  seem  to  want  to  do,  and  which  should  not 
be  done. 

Now,  gentlemen  of  this  committee,  I  want  to  say  that  if  this  were  a  personal  mat- 
ter, I  would  be  willing  to  accept  it.  When  I  go  to  a  man  and  ask  him  to  make  me  a  suit 
of  clothes,  and  it  does  not  fit,  and  I  take  it  back  to  him  and  say,  "Remake  thisi  garment," 
and  it  still  does  not  suit  me,  I  am  willing  to  say:  "Well,  I  will  accept  it  even  though 
it  does  not  suit  me."  But  when  I  am  to  accept  a  thing  for  other  people;  when  I  am  to 
accept  it  for  the  people  of  my  constituency,  perhaps  for  millions  of  people  yet  unborn, 
it  is  a  personal  matter  no^  longer.  And,  as  I  started  to  say  a  while  ago,  he  who  is  false 
to  present  duty  will  find  that  he  has  dropped  a  thread  in  the  woof,  and  will  afterwards 
discover  the  flaw  when  he  may  have  forgotten  the  cause  thereof. 

I  cannot  accept  this  provision,  gentlemen,  because  (although  not  intentionally  so), 
I  believe  it  to  be  the  death-knell  of  the  public  schools  of  Virginia;  and  I  do  not  hesitate 
to  say  so,  even  though  I  might  be  the  last  man  on  this  floor  who  would  say  it  or  believe 
it. 

I  am  going  to  read  to  you  from  an  article  in  a  paper  published  in  my  county,  in 
which  the  gentleman  who  is  superintendent  of  schools,  as  I  understand  it,  attempts  to 
give  my  views  on  this  subject.  I  think  he  has  done  it  better  than  I  could  do,  though 
they  are  really  my  views,  and  I  am  going  to  read  them.  And  this  is  the  arraignment 
that  is  made  of  a  school  board  constituted  as  the  one  we  have  before  us  to-day: 

I  see  Mr.  O'Flaherty,  our  delegate  in  the  Constitutional  Convention,  has  taken  a 
strong  stand  against  having  a  State  Board  of  Education,  composed  of  leading  college 
presidents.    His  ground  against  such  a  board  

Now,  I  am  going  to  enumerate  them.  This  gentleman,  as  I  say,  puts  it  much  stronger 
than  I  could  have  put  it.    He  is  paraphrasing  my  views. 

His  ground  against  such  a  board  is  that  it  is  making  a  trust  of  education — a  con- 
solidated syndicate  monopoly  of  education  in  the  hands  of  college  institutions  not  in 
touch  with  the  system  of  public  free  schools,  and  with  but  little  knowledge  of  the  com- 
plicated local  work  and  gear  of  the  public  school  system.  He  thinks  that  this  board, 
appointed  by  the  Governor,  is  beyond  the  reach  and  wish  of  the  people,  with  power  to 
make  rules  and  regulations  for  schools  having  the  full  force  of  law,  is  not  only  creating 
a  board  independent  of  the  people,  but  is  making  a  board  co-ordinate  with  the  Legisla- 
ture, and  in  a  measure  independent  of  the  same.  He  thinks  the  public  free  schools,  which 
are  the  property  and  heritage  of  the  people,  should  not  be  so  far  removed  from  the  wishes 
of  the  common  people  as  to  have  neither  voice  or  local  representation  in  the  way  they 
are  to  be  managed  and  conducted.  He  thinks  it  is  placing  too  much  power  in  the  hands 
of  men  not  in  touch  with,  and,  in  many  instances,  not  in  sympathy  with,  the  public 
schools.  He  thinks  it  too  great  a  temptation  to  delegate  such  unlimited  powers  in  the 
hands  of  even  good  men,  saying  nothing  against  the  learned  institutions  in  question.  He 
thinks  this  board  could  make  or  destroy  the  efficiency  of  the  public  schools  at  will,  with 
such  large  delegated  powers  unrestricted  ad  libitum. 

Listen  to  this,  you  gentlemen  who  say  you  are  not  in  favor  of  trusts.    Listen  to 
this,  you  Democrats  of  Virginia  ^^ho  stand  upon  the  Democratic  platform  in  regard  to 
.  other  mattersi.    I  say  the  worst  trust  that  could  ever  dominate  the  State  would  be  a 
school  trust. 

He  thinks  the  history  of  every  trust  and  syndicate  along  every  line  and  in  every 
interest,  unrestrained,  is  to  concentrate,  consolidate,  condense  and  monopolize  until 
it  becomes;  the  all-absorbing  center,  with  but  little  else  outside.  He  thinks  a  liberty 
of  the  people  once  surrendered  will  never  again  return  while  selfishness,  love  of  power 
and  imperialism  sway  the  sceptre  as  they  have  in  this  country  for  the  past  decade.  He 
thinks  the  same  elements  in  Virginia  that  fastened  the  "Funding  Bill"  on  the  people  in 
1869-70,  that  could  hardly  be  thrown  off,  will  throttle  the  public  free  school  system  of 
the  State  by  a  sovereign  State  school  board  paramount  in  power  with  the  Legislature. 

Without  going  on  and  reading  further  from  this,  I  am  going  to  read  a  little  from 
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another  paper,  the  Fredericksburg  Free  Lance,  in  which  an  editorial  on  this  subject 
appeared  some  time  ago.  After  correctly  quoting  the  Educational  Committee's  report, 
it  says: 

Assuming  that  the  foregoing  is  a  correct  analysis  of  the  educational  report,  it  con- 
tains two  very  vicious  elements  which,  if  the  people  of  Virginia  can  be  aroused  in  time, 
will  never  become  parts  of  the  proposed  new  Constitution. 

First,  it  will  be  simply  absurd  "to  undertake  to  mix  oil  and  water — to  blend  the  col- 
leges and  the  University  of  the  State  with  the  common  school  system. 

This  editorial  goes  on  to  say: 

Why  change  the  present  m-Ode  of  selecting  school  superintendents?  Which  one  of 
the  State  Superintendents  of  Schools  since  the  war — Ruffner,  Farr,  Buchanan,  Massey, 
or  Southall — has  been  an  improper  appointment?  In  the  last  canvass  the  Democratic 
party,  from  Governor  Montague  down  to  the  smallest  cross-roads  orator,  spoke  in  un- 
measured praise  of  the  public  school  system  of  Virginia,  its  excellent  management  and 
gratifying  outcome.  Yet  this  educational  report,  fully  ready  to  be  hatched  before  the 
recess,  was  withheld  until  the  election  was  over. 

Now,  I  do  not  subscribe  to  that,  but  I  am  reading  you  what  thisi  paper  says. 

It  was  presented  in  the  Convention  the  first  day  after  the  recess  had  ended.  It  is 
safe  to  say  that  if  it  had  been  presented  and  printed  before  the  recess,  there  would  have 
gone  up  a  mighty  howl. 

I  will  not  read  further  from  this  editorial.    It  is  in  condemnation  of  this  system. 

This  committee's  report  proposes  to  make  the  board  consist  practically  of  the  Super- 
intendent of  Public  Schools,  the  Governor,  the  Attorney-General  and  the  heads  of  these 
institutions.  Now,  I  want  to  call  attention  to  this  fact:  Something  was  said  the  other 
day  about  giving  the  Governor  too  much  power.  If  you  consummate  this  plan,  you  put 
it  in  the  hands  of  the  Governor  to  hold  two-thirds  of  the  power  of  appointing  school 
superintendents.  I  have  analyzed  the  plan  in  every  direction  to  know  if  that  assertion 
is  too  bold  or  too  bald.  Let  us  see.  The  members  of  the  board  of  visitors  of  the  Uni- 
versity of  Virginia  are  appointed  by  the  Governor.  The  members  of  the  board  of  visitors 
or  trustees  of  the  State  Normal  School  are  appointed  by  the  Governor;  and  by  the  way, 
they  are  appointed  for  life.  It  may  not  be  known  to  some  members  of  this  committee 
that  the  trustees  of  the  State  Normal  School  at  Farmville  are  appointed  for  life.  If  I 
am  wrong,  I  want  some  one  to  get  up  here  and  correct  me. 

Mr.  Brown:  I  will  call  the  gentleman's  attention  to  the  fact  that  we  had  a  discus- 
sion on  that  subject;  and  the  report  of  the  committee  was  adopted,  I  believe,  making 
a  change  in  that  particular.  The  last  clause  of  the  committee's  report  provides  that  all 
boards  shall  be  elected  for  a  term  of  four  years. 

Mr.  O'Flaherty:  You  do  not  mean  to  say  that  these  men  who  are  already  in  will 
not  hold  their  office  during  their  lives,  do  you? 

Mr.  Brown:    Yes,  sir;  I  do  mean  that. 

Mr.  O'Flaherty:  Well,  I  do  not  see  how  that  could  be.  You  cannot  make  a  Consti- 
tution that  is  retroactive.  But  be  that  as  it  may,  you  still  leave  this  power  in  the  Gover- 
nor. 

The  same  is  true  of  the  institution  of  which  my  learned  and  distinguished  friend 
(Mr.  Brown)  is  a  member.  You  have  one  member  of  this  board  from  each  of  three  insti- 
tutions, and  the  Governor,  making  a  fourth.  Those  four  are  two-thirds  of  the  six  that 
appoint  the  superintendent  of  schools. 

I  say  that  under  this  plan  the  Governor  has  two-thirds  of  the  power,  whereas  under 
the  Underwood  Constitution  he  only  has  one-third  of  the  power.  You  say  you  are  not 
consolidating  the  thing,  and  making  a  tnist  of  it,  do  you? 

How  will  this  arrangement  work,  practically?  I  see  gentlemen  going  around  here, 
trustees  and  directors  for  the  various  institutions,  begging  the  Legislature  of  Virginia 
for  appropriations.  They  are  all  asking  tftat  the  appropriations,  be  enlarged.  What  will 
he  the  practical  political  result  of  this  system?   Suppose  I  am  a  member  of  the  General 
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Assembly.  I  come  to  this  school  board,  and  I  say:  "I  want  John  Smith  appointed  super- 
intendent of  schools  in  the  county  of  Warren."  I  am  compelled  to  go  to  the  chairman 
of  the  faculty  of  the  University  of  Virginia;  and  he  says,  "Well,  my  friend,  who  is  your 
legislator  from  Warren?"  "I  am."  He  says,  "How  much  are  3'ou  in  favor  of  giving 
the  University  of  Virginia  this  year,  as  an  appropriation?"  "Well,  I  am  not  in  favor 
of  increasing  it  any."    "Then  I  am  not  in  favor  of  appointing  your  man." 

I  go  to  the  other  man;  I  go  to  the  president  of  the  Agricultural  and  Mechanical 
Institute,  and  I  say,  "I  want  you  to  appoint  John  Smith."  "Well,"  says  he,  "what  are  you 
in  favor  of  giving  the  Agricultural  and  Mechanical  Institute  this  year  in  the  way  of  an 
appropriation?"  "I  am  not  in  favor  of  increasing  it."  "Then  I  will  not  vote  for  your 
man."  If  he  does  not  say  so,  he  will  think  so;  and  he  will  go  and  do  exactly  what  he 
thinks. 

I  say  that  you  put  it  absolutely  in  the  hands  of  these  institutions  to  say  what  appro- 
priations you  must  give  to  them;  and  you  tie  the  hands  of  the  legislators,  so  that  instead 
of  their  holding  the  reins,  thes.e  other  gentlemen  hold  the  reins. 

I  have  seen  men  going  around  here  at  this  session  saying:  "I  want  an  appropria- 
tion for  my  institution."  Suppose  one  of  those  men  had  that  leverage — would  he  have 
to  beg  very  long?  With  due  deference  to  this  committee,  I  say  we  are  building  up  the 
most  complete  oligarchical  school  eystem  and  tne  biggest  log-rolling  piece  of  machinery 
that  was  ever  devised  in  the  history  of  the  United  States;  and  it  will  arise  tO'  curse  you 
just  as  sure  as  you  do  it.  It  v/ill  arise  to  haunt  the  Democratic  party;  and  if  you  think 
the  people  of  Virginia  are  so  dull  that  they  cannot  Sice  through  it,  you  are  very  much 
mistaken. 

I  am  not  accusing  anyone  of  doing  this  purposely,  for  I  do  not  believe  the  honored 
chairman  of  this  committee  is  in  favor  of  the  report  in  this  respect.  I  do  not  believe 
he  could  be.  I  believe  his  heart  beats  too-  warmly  in  favor  of  the  public  schools  of  Vir- 
ginia.   I  believe  he  simply  consents  to^  it  because  he  thinks  it  is  the  best  he  can  get. 

The  substitute  which  is  offered  is  the  same  thing  in  a  different  guise.  Why?  You 
have  got  to  make  a  fight,  in  the  first  place,  toi  get  a  man  on  the  eligible  list;  and  there 
will  be  a  fight  on  that  point  between  these  institutions.  Then  you  will  have  a  fight 
In  the  Senate.  Have  you  seen  gentlemen  here  in  the  last  few  days  from  other  institu-. 
tions  that  have  been  left  out  in  the  cold,  hovering  around  like  angels?  They  have  been 
here.  They  have  been  hanging  around.  What  for?  They  are  trying  to  get  some  scheme 
or  system  by  which  the  heads  of  their  institutions  may  get  into  the  public  school  sys- 
tem of  Virginia.  The  method  is,  first,  get  on  the  eligible  list.  If  you  are  not  on  the 
eligible  list  you  can  never  be  appoint'^r] :  ?nd  there  is  the  first  fight  a,mong  these  schools. 
The  next  fight,  after  you  are  on  the  eligible  list,  is  to  go  into  the  Senate  and  be  put  upon 
the  Board  of  Education. 

Gentlemen,  I  say  this  is  an  unwieldly  scheme — not  any  better  than  the  one  the 
committee  first  brought  in.    The  third  report  is  just  as  bad  as  the  second  and  the  first. 

Another  thing:  The  report,  as  it  comes  in  now,  names  men  (and  this  is  a  matter 
to  which  I  especially  wish  to  call  the  committee's  attention)  who  are  not  known  to  the 
Constitution,  who  are  not  even  known  to  the  statute  laws  of  Virginia.  Who  is  the  chair- 
man of  the  faculty  of  the  University  of  Virginia?  There  is  no  such  name  known  in  the 
Constitution  of  Virginia.  There  is  no  such  office  known  in  the  statutes  of  Virginia.  I 
ask  some  gentlemen  to  get  up  and  refute  that  assertion,  if  it  is  not  true. 

Mr.  McUwaine:  I  will  say,  sir,  that  just  as  soon  as  thisi  provision  is  passed  and 
put  in  the  Constitution  they  will  be  known.  (Laughter.) 

Mr.  O'Flaherty:  Not  in  the  sense  in  which  they  should  be  known.  I  will  not  say 
the  gentleman  is  guilty  of  sophistry,  because  I  do  not  believe  he  would  intentionally  be 
guilty  of  anything  like  that;  but  you  are  begging  the  question,  my  dear  friend. 
(Laughter.)  You  might  just  as  well  say  that  you  will  put  the  Grand  Master  Mason 
of  Virginia  on  this  board  asi  one  of  these  men,  and  then  say  he  will  be  known  to  the 
Constitution  afterwards.  I  say  you  are  naming  a  man  here  whose  official  title  the  board 
of  directors  of  the  University  of  Virginia  may  change  any  minute  they  wish ;  and  then  you 
will  not  have  anybody.  The  name  given  in  the  Code  is  the  rector  who  presides  over  that 
body.    Why  did  you  not  put  Richmond  College  on  it?    You  might  just  as  well  put  one 
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there  as  the  other.    Some  gentlemerL  say:    ••AiLl "    As  a  matter  of  fact,  we  know  that 
some  of  these  institutions  are  owned  and  controlled  and  operated  almost  exclusively 
for  the  benefit  of  private  individuals.    William  and  Mary  College  was  in  the  first  report 
and  we  know  that  that  is  not  owned  hy  the  State  of  Virginia. 
Mr.  Thornton:    Morally  it  is. 

Mr.  O'Flaherty:  Oh,  yes,  gentlemen;  I  can  see  how  they  all  want  to  get  on  here 
and  understand  I  have  not  a  thing  to  say  against  these  institutions.  But  I  love  the 
public  free  schools  of  A'irginia  more  than  I  do  any  college;  because  it  was  there  that, 
as  a  boy,  I  go:  my  start  in  life:  and  it  is  there  that  every  other  young  man  who  has  not 
rich  parents  must  get  his  start  in  life.  I  shall  never  go  back  upon  the  public  free 
schools;  and  I  think  anything  that  is  to  the  detriment  of  the  public  schools  of  Virginia 
should  receive  my  condemnation.  The  public  free  schools  of  the  State  are  the  poor 
man"s  friend. 

I  wa-s  saying  that  these  officers  are  not  even  known  to  th.e  statute  law  of  Virginia, 
and  yet  this  committee  comes  in  and  names  them,  and  then  dodges  the  question  by 
saying  that  they  will  be  known  when  you  name  them!  V-Tiat  logic!  What  statesman- 
ship ! 

How  long  will  they  be  known  by  that  name?    You  cannot  know,  gentlemem 

It  seems  to  me  that  it  will  be  with  these  colleges  a  question  of,  ''You  help  me  get 
an  appropriation  and  I  will  help  you.*"  It  reminds  me  of  the  story  about  the  fellow  who 
prayed  for  himself  and  his  wife,  his  son  John  and  his  wife.  ''•'Us  four  and  no  more."  That 
will  be  the  result.  These  colleges  will  be  able  to  dictate  who  shall  be  the  superintendents 
of  the  State  of  Virginia.  They  will  be  able  to  throttle,  not  the  public  free  schools,  but 
the  little  fellow  who  comes  to  the  Legislature  from  the  county,  and  overawe  him  by 
saying,  '"You  will  have  to  give  us  an  appropriation  or  not  get  your  friend  John  Smith 
appointed  superintendent  of  schools.'" 

My  friend  nods  assent,  because  he  cannot  help  it.  (Laughter.^  He  cannot  help 
it  because  he  is  so  honest. 

I  say  that  in  the  whole  United  States  you  will  not  find  as  cumbersome  a  piece  of 
machinery  as  this  at  the  head  of  any  public  free  school  system.  In  Ohio  they  have  a 
commissioner  of  common  schools,  who  is  elected  biennially.  In  Pennsylvania  the  Con- 
stitution does  not  provide  for  any  board  at  all.  Xowhere,  in  fact,  is  there  such  an  un- 
wieldly  system.  Now.  if  any  gentleman  wishes  to  find  out  whether  I  am  correct  or  not 
as  to  the  law,  as  to  whether  the  heads  of  these  institutions  are  statutory  offices,  let  him 
look  at  Sections  160S.  1591  and  1593  of  the  Code,  and  he' will  find  I  am  right. 

A  practical  objection  which  I  have  to  this  system  is  that  it  is  an  expensive  one.  It 
is  a  very  expensive  system.  You  cannot  make  me  believe  that  th.ese  men,  scattered  all 
over  the  State,  will  not  want  compensation  for  meeting  together,  and  every  time  they 
meet  traveling  expenses  may  be  provided;  and  yoti  will  have  six  or  eight  men  to  provide 
for.  as  against  three  as  it  is  now.  There  will  be  mileage,  and  per  diems,  and  all  sorts  of 
expense. 

My  own  idea,  wiihout  worrying  this  committee  any  longer,  is  that  we  ought  to  leave 
the  public  free  school  system  of  Virginia  in  the  hands  of  the  board  as  it  is  now  constitu- 
ted, together  with  the  city  and  county  superintendent  as  named  in  this  report,  or  else 
do  as  I  suggested  some  time  ago — elect  five  county  and  city  superintendents — ^who  are 
elected  by  the  people.  That  plan,  however,  has  already  been  voted  down,  and  I  do  not 
ask  this  committee  to  reconsider  it.  Since  we  voted  on  the  question  of  electing  them  by 
the  people.  I  have  had  to  abandon  that  idea.  The  next.  best,  thing  for  us  to  do,  however, 
is  to  leave  the  system  as  near  intact  as  possible:  because  the  Governor  and  the  Attomey- 
G-eneral  and  the  Superintendent  of  Public  Instruction  are  all  elected  by  the  people,  and 
they  then  can  appoint  a  county  and  city  superintendent  to  work  with  them  in  matters 
of  making  school  laws  and  regulations,  in  matters  of  selecting  school  text-books,  <§:c.; 
and  you  will  then  have  devised  a  much  better  system  than  you  are  asking  for  here. 

I  call  your  attention  once  more,  before  I  sit  down,  to  the  fact  that  if  you  adopt  this 
substitute  you  will  find  the  log-rolling  process  going  on  among  the  colleges  and  institu- 
tions of  this  State,  striving  to  get  the  heads  of  these  colleges  on  the  board  of  eligibles. 
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Then,  after  they  have  gotten  on  the  eligible  list,  and  have  a  sort  of  a  civil  service  lien  on 
the  place,  they  will  have  to  go  before  the  Senate,  and  there  they  will  have  a  fight  again. 

I  do  not  know,  gentlemen,  that  I  know  anything  in  this  world  very  well;  but  if  there 
is  anything  I  think  I  do  know  something  about,  it  is  the  public  school  system  of  Virginia. 
As  I  said  before,  the  greater  portion  of  my  life  has  been  spent,  in  one  capacity  or  another, 
in  dealing  with  the  public  school  system,  either  as  a  pupil  or  as  a  teacher,  and  I  do  not 
want  to  see  anything  done  in  this  Convention  that  will  work  harm  to  the  public  free 
schools. 

I  do  not  believe  that  we,  as  a  party,  can  afford  to  do  anything  that  will  harm  it. 
I  know  that  we,  who  are  regarded  as  the  custodians  of  the  honor  and  integrity  and 
future  destiny  of  this  State,  cannot  afford  to  make  a  mistake  in  so  grave  a  matter  as 
this.  And  if  I  have  trespassed  unduly  upon  the  attention  of  this  committee,  it  can  be 
attributed  to  the  fact  that  I  am  very  much  in  earnest  in  this  matter.  I  do  want  to  see 
a  board  of  public  instruction  so  constituted  that  it  is  not  unwieldy;  that  it  is  not  sus- 
ceptible of  being  used  as  a  leverage  to  extract  money  from  the  treasury  of  Virginia; 
and  for  that  reason  I  do  hop©  that  yon  will  in  some  way  modify  this  board  and  not  adopt 
the  substitute  offered  by  this  committee.  As  I  said  a  while  ago,  it  is  to  my  mind  an 
indication  that  they  do  not  exactly  know  what  they  want  themselves,  for  they  are  so 
divided  in  their  demands  of  this  Committee  of  the  Whole  that  we  can  take  it  into 
our  own  hands.,  without  any  disrespect  to  this  committee,  and  rearrange  the  Board  of 
Public  Instruction. 

I  do  hope  that  the  motion  to  strike  out  everything  else,  and  leave  simply  the  three 
men  who  have  heretofore  been  at  the  head  of  this  department,  together  with  the  county 
and  city  superintendents,  will  prevail. 

On  motion  of  Mir.  Marshall  the  committee  rose  and  the  President  resumed  the  chair. 

Mr.  Thom:  Mr.  President,  by  direction  of  the  Committee  on  Inaugural  Ceremonies, 
I  offer  the  following  resolution,  and  ask  for  itsi  immediate  consideration. 

Resolved,  That  the  retiring  Governor  of  Virginia,  the  retiring  Lieutenant-Governor, 
the  President  and  associate  judges  of  the  Supreme  Court  of  Appeals,  the  Speaker  of  the 
House  of  Delegates,  the  members  of  the  General  Assembly,  and  the  mayor  of  the  city 
of  Richmond  be  invited  to  be  present  and  participate  in  the  inauguration  ceremonies  to 
be  held  in  the  presence  of  this  Convention  on  January  1st,  next. 

The  resolution  was  adopted. 

The  hour  of  2  o'clock  having  arrived,  the  Convention  adjourned  until  tomorrow, 
Friday,  December  20,  1901,  at  10  o'clock  A.  M. 


FRIDAY,  December  20,  1901. 

The  Convention  met  at  10  o'clock  A.  M.  ^ 

Prayer  by  Rev.  Robert  Strange,  D.  D.,  of  Richmond. 

Mr.  Marshall  offered  the  following  resolution: 

Resolved,  That  all  speeches  hereafter  made  in  Committee  of  the  Whole  shall  be 
limited  to  twenty  minutes'  duration  until  otherwise  ordered. 

The  resolution  was  agreed  to. 

On  motion  of  Mr.  Mcllwaine,  the  Convention  resolved  itself  into  Committee  of  the 
Whole  for  the  purpose  of  futher  considering  the  report  of  the  Committee  on  Education 
and  Public  Instruction,  Mr.  Parks  in  the  chair. 

Mr.  Mcllwaine:  Mr.  Chairman,  I  believe  the  business  before  the  committee  at 
present  is  the  amendment  of  the  gentleman  from  Albemarle  (Mr.  Lindsay)  to  the 
committee's  report.    I  ask  that  that  amendment  be  read. 

"Add  after  the  word  'Parmville'  the  words,  'School  for  Deaf  and  Blind  at  Staunton.'  " 

Mr.  Lindsay:  I  have  a  right  to  ask  the  favorable  consideration  of  the  substitute,  if  for 
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no  other  reason  than  that  it  has  been  favorably  acted  upon  by  a  fuller  attendance  of  the 
committee  than  we  have  this  morning.  It  was  recognized  then  that  the  School  for  the 
Deaf  and  Blind  had  been  unjustly  discriminated  against  in  the  report,  and  by  the  action  of 
the  committee,  overwhelmingly  expressed,  when  it  was  declared  that  the  School  for  the 
Deaf  and  Blind  at  Staunton  was  a  State  school,  supported  by  State  funds,  and  was  en- 
titled to  the  same  consideration  as  that  shown  tlie  various  institutions  of  learning  in  the 
State.  I  take  it  that  the  onl3/  question  to  be  considered  by  this  committee,  and  the 
question  v/hich  was  of  paramount  consideration  by  the  Committee  on  Education,  is  as 
to  the  efficiency  of  the  school  board.  No  one  will  doubt  for  a  moment  that  the  present 
head  of  the  School  for  the  Deaf  anil  Blind  would  make  a  worthy  member  of  the  school 
board.  He  has  spent  his  life  in  the  school  room.  For  years  he  was  principal  of  the 
BQgh  School  in  Richmond.  He  was  superintendent  of  the  public  schools  in  Staunton 
for  many  years.  It  may  be  contended  that  while  he  himself  is  eminently  qualified  for 
this  position,  the  time  may  come  when  the  superintendent  does  not  possess  such  quali- 
fications. I  have  only  to  reply  that  it  will  be  entirely  in  the  discretion  of  the  Legislature 
to  select  from  the  list  of  eligibles  such  men  as  are  properly  qualified. 

The  deaf  and  blind  of  Virginia  have  no  special  representative  in  this  Convention. 
Even"  other  school  that  has  been  placed  upon  the  school  board  has  one  or  more  repre- 
sentatives upon  this  floor;  and  I  ask,  in  simple  justice  to  an  afflicted  class,  that  they  be 
not  discriminated  against  in  the  matter  of  the  eligible  list  from  which  the  members  of 
this  board  are  to  be  selected.  The  studies  in  this  school  are  identical  with  the  other 
schools  of  the  State,  and  manual  training  is  also  taught.  It  is  one  of  the  few  schools 
in  the  State  where  manual  instruction  is  given;  and  In  that  particular  the  head  of  that 
school  would  be  of  peculiar,  advantage  and  service  to  the  school  board.  You  may  put 
it  upon  the  ground  of  efficiency  or  upon  the  ground  of  sentiment,  but  to  have  this  one 
school  omitted  from  the  list,  I  submit,  would  be  an  unjust  discrimination  against  an 
afflicted  class  in  the  State.  I  have  heard  members  on  this  floor  class  the  school  at 
Staunton  vvith  the  lunatic  asylums  of  the  State,  and  there  is  a  popular  impression  that 
the  school  at  Staunton  properly  belongs  with  the  asylums.  It  is  to  offset  that  impression 
and  to  give  to  that  school  the  recognition  that  belongs  to  it  that  I  ask  this  at  the  hands 
of  this  Convention. 

I  hope,  gentlemen,  it  will  be  your  pleasure  to  put  the  head  of  the  school  at  Staunton 
on  the  list  of  eligibles  from  which  the  school  board  is  to  be  selected  by  the  General  As- 
sembly. No  one  can  give  any  good  reason  why  it  should  not  be  there,  and  certainly 
no  one  can  see  any  harm  that  can  possibly  result  from  enlarging  the  list  of  eligibles  to 
that  extent. 

Mr.  Quarles:  Mr.  Chairman,  when,  some  time  ago,  the  Committee  of  the  Whole, 
by  a  decided  majority,  placed  the  superintendent  of  the  Deaf  and  Blind  Institution  on 
the  State  Board  of  Education,  I  thought  it  acted  wisely,  and  I  still  think  so.  The  board 
of  that  institution  has  nearly  always  been  composed  of  some  of  the  most  scholarly  and 
distinguished  men  in  the  State.  The  Governors  seem  to  have  taken  a  pride  in  putting 
on  that  board  the  very  best  men,  and  the  board  has  always,  or  at  least  for  the  last 
tv/entj^-five  of  thirty  years,  since  I  have  known  it,  made  the  very  best  selections  for  the 
position  of  superintendent.  There  is  not  one  of  them  who  has  not  been  a  scholarly  man, 
a  practical  educator,  and  a  man  of  administrative  ability;  and  I  do  not  think  that  in  the 
future  such  a  board  as  the  Governor  of  this  State  shall  appoint  for  that  institution  will  do 
otherwise  than  make  the  very  best  selection  for  the  superintendency  that  can  be  made. 
The  committee  haa  done  well  in  recommending  that  some  experienced  and  practical 
educators  be  added  to  this  board  from  among  the  State  and  city  superintendents;  but 
the  adding  of  the  superintendent  of  the  Deaf  and  Blind  Institution  will  be  putting  a 
practical  and  experienced  educator  as  one  of  the  principle  members  of  the  board. 

Every  primary  subject  that  is  taught  in  the  public  schools  of  this  State  is  taught 
in  this  school,  and  thoroughly  taught,  the  only  difference  being  that  the  difficulties  of 
imparting  instruction  are  greater.  Not  only  will  this  board,  composed  as  it  will  be  of  the 
very  best  material  in  the  State,  appoint,  as  I  believe,  a  good  superintendent,  but  it  must 
necessarily  do  so  in  order  to  make  that  school  a  success.    The  past  history  of  this  Insti- 
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tution's  board,  in  scholarly  attainments,  will  compare  favorably  Avith  any  educational 
board  in  the  State.  That  being  so,  why  should  it  not  be  given  the  opportunity  of  selecting 
an  eligible  for  the  State  Board  of  Education,  especially  since  this  committee,  by  such 
a  large  majority,  a  few  days  ago,  selected  this  school  as  one  of  the  schools  of  the 
State  to  furnish  its  superintendent  for  the  State  Board  of  Education?  The  present 
superintendent  is  a  most  admirable  man  for  appointment  on  the  State  board,  having 
spent  the  greater  part  of  his  life  as  a  practical  educator,  in  the  public  free  schools  of 
this  State,  and  in  my  recollection,  this  institution  has  never  elected  any  one  superin- 
tendent who  was  not  an  experienced  educator.  There  is  no  reason  for  the  discrimination, 
and  I  trust  the  committee  will  adopt  the  amendment  of  the  gentleman  from  Albermarle 
(Mr.  Lindsay). 

Mr.  Eggleston:    Mr.  Chairman,  I  offer  a  sustitute  for  the  whole  section. 

The  general  supervision  of  the  public  free  school  system  of  the  State  shall  be 
vested  in  a  Superintendent  of  Public  Instruction  and  a  Board  of  Education,  to  be  com- 
posed of  four  persons  who  are  professional  educators,  actively  engaged  in  professional 
work,  to  be  appointed  by  the  Governor,  by  and  with  the  advice  of  the  Senate. 

The  Chairman:  The  question  comes  up  first  on  the  amendment  of  the  gentleman 
from  Albermarle  (Mr.  Lindsay). 

The  amendment  was  adopted;  there  being,  on  a  division,  ayes  28;  noes  24. 

Mr.  Chairman:  The  question  is  on  the  amendment  proposed  by  the  gentleman  from 
Warren  (Mr.  O'Flaherty.) 

The  question  was  put,  and  the  amendment  was  rejected;  there  being,  on  a  division, 
ayes  5;  noes  54. 

The  Chairman:    The  question  now  recurs  upon  the  substitute  offered  by  the  gentle- 
man from  Charlotte  (Mr.  Eggleston). 
The  substitute  was  rejected. 

On  motion  of  Mr.  Gordon  the  Committee  rose  and  the  President  resumed  the  chair. 

Mr.  Thom  read  the  program  for  the  inauguration  of  Governor-elect  Montague  and 
other  State  officers;  after  which,  on  motion  of  Mr.  Meredith,  the  Convention  adjourned 
until  Wednesday,  January  1,  1902,  at  12  o'clock  M. 
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